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NORTH  CAROMNA  SUPREBfB 
COURT. 

D.  A.  HELSABECK 

V. 

S.   G.  BOUB,  Admr.,  etc.,  of  Margaret  J, 
Heed,  I>ecea8ed,  Appt. 

(167  N.  C.  205,  83  S.  B.  241.) 

Witness  —  transactions    with    persons 
since  deceased  —  wife  of  plaintiff. 

1.  A  woman  is  not*  rendered  incompetent 
to  testify  in  an  action  by  her  husband  to 
recover  for  services  rendered  to  a  person 
Bince  deceased,  by  a  statute  making  one  in* 
corapeteat  to  ievtify^'  as  to  a  transaeMoa 
with  a  person  since  deceased  if  he  is  intor- 
ested  in  the  event. 

For  other  cases,  see  Witnesses,  /.  e,  in  Dig, 

lilmltatlon  of  actions  —  serrices  to  be 
compensated  at  death. 

2.  Under  a  contract  to  render  services  tot 
compensation  to  be  made  at  the  death  of 
the  person  served,  the  statute  of  limitations 
does  not  begin  to  run  until  the  death  oc- 
curs. 

For  other  cases,  see  Litnitaiian  of  Actions^ 
II.  b,  in  Dig.  1-69  N.  8. 

(Kovember  5,  1914.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Forsyth 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  the  value  of  services  ren- 
dered by  plaintiff  to  defendant's  intestate. 
Affirmed. 

Statement  by  Allen,  J.: 

This  is  an  action  to  recover  the  value  of 
certain  services  rendered  by  the  plaintiff  to 
the  intestate  of  the  defendant.    During  the 

Note.  —  For  competency  as  a  witness  of 
the  husband  or  wife  of  a  party  to  an  action 
involving  a  decedent's  estate,  see  annotation 
following  this  case,  post,  2. 
1>.R.A.1917A. 


progress  of  the  trial,  the  wife  of  the  plain- 
tiff was  permitted  to  testify,  over  the  ob- 
jection of  the  defendant,  that  the  defend* 
ant's  intestate  agreed  with  the  plaintiff  to 
pay  for  the  serviees,  and  that  payment 
was  not  to  be  made  until  after  death. 
The  defendant  excepted.  The  defendant 
requested  his  Honor  to  charge  the  jury 
that  the  plaintiff  could  not  recover  for 
services  rendered  more  than  three  years  be- 
fore the  commencement  of  the  action.  This 
was  refused,  and  the  defendant  excepted. 
The  defendant  pleaded  the  three-year  stat- 
ute of  limitations.  There  was  a  verdict  and 
judgment  for  the  plaintiff,  and  the  delend- 
ant  excepted  and  appealed. 

Messrs.  Jones  St  Clement  and  Lindsay 
Patterson,  for  appellant: 

Evidence  in  reference  to  the  contract  of 
boarding  and  maintaining  the  intestate  was 
not  competent  as  coming  from  the  wife  of 
the  plaintiff,  as  she  was  a  party  interested 
in  the  event  of  the  action. 

Linebarger  v.  Linebarger,  143  N.  C.  231, 
55  S.  E.  70»,  10  Ann.  Gas.  596. 

An  express  contract  must  be  upon  some 
mutual  agreement  between  the  parties  there- 
to, and  there  could  be  from  this  evidence 
only  an  implied  contract  to  pay  for  any 
services  rendered  upon  a  quantum  meruit. 

Miller  v.  Lash,  85  N.  C.  59,  39  Am.  Rep. 
878. 

Messrs.  Watson,  Buxton,  St  Watson, 
for  appellee: 

The  court  did  not  err  in  receiving  the 
testimony'  of  plaintiff's  wife. 

Bradsher  v.  Brooks,  71  N.  0.  322;  Hall  v. 
Holloman,  136  N.  C.  34,  48  S.  E.  515. 

There  was  a  special  contract  and  under- 
standing between  defendant's  intestate  and 
plaintiff  that  he  was  to  take  care  of  her  aa 
long  as  she  lived  and  take  his  payment  out 
of  her  estate  after  her  death,  with  no  special 
contract  as  to  price.  He  had  no  cause  of 
action  until  after*  her  death.    Therefore,  his 


NORTH  CAROLINA  SUPREME  COURT. 


claim  for  more  than  three  years  was  not 
barred  by  the  statute  of  limitations. 

Miller  v.  Lash,  85  N.  C.  54,  39  Am.  Rep. 
678;  Freeman  v.  Brown,  151  N.  C.  115,  65 
S.  E.  743. 

Allen,  J.,  delivered  the  opinion  of  the 
court : 

The  evidence  of  the  wife  as  to  the  con- 
tract between  the  plaintiff  and  the  intes- 
tate of  the  defendant  was  objected  to  under 
§  1631  of  the  Revisal,  upon  the  ground  that, 
while  not  a  party  to  the  action,  she  was  in- 
terested in  the  result.  The  language  of  the 
statute  is,  "interested  in  the  event/*  and 
this  is  held  in  Jones  v.  Emory,  115  N.  C. 
163,  20  S.  £.  206,  and  in  Sutton  v.  Walters, 
118  N.  C.  495,  24  6.  £.  357,  to  mean  a 
"direct,  l?gal,  or  pecuniary  interest."  In 
this  sense  the  wife  had  no  interest,  as,  upon 
a  recovery  by  the  plaintiff,  no  right  growing 
out  of  the  married  relationship  would  at- 
tach to  the  money  recovered. 

In  the  case  of  Bradsher  v.  Brooks,  71  N. 
C.  322,  the  plaintiff  brought  an  action  to 
recover  the  amount  of  a  certain  bond  which 
the  defendant  had  collected  and  had  not 
paid  to  the  testator,  his  father-in-law,  and 
the  defendant's  wife,  the  daughter  of  the 


testator,  was  lield  to  be  a  competent  witness 
to  prove  that  her  husband,  the  defendant, 
offered  to  pay  her  father  the  money,  but 
was  told  by  him  to  keep  it,  as  he  intended 
it  as  an  advancement  to  himself  and  the 
witness;  and  this  was  approved  in  Hall  ▼. 
Holloman,  136  N.  C.  34,  48  S.  £.  515. 

The  case  of  Linebarger  v.  Linebarger,  143 
N.  C.  231,  55  S.  E.  709,  10  Ann.  Cas.  596, 
is  not  in  point,  because  the  property  in 
controversy  was  land,  and  the  wife's  in- 
choate right  to  dower  attached  immediate- 
ly upon  the  recovery  by  Iier  husband. 

We  are  therefore  of  opinion  that  the  wife 
was  a  competent  witness,  and  that  her  evi- 
dence was  properly  received. 

The  exception  to  the  refusal  to  charge 
the  jury  tliat  there  could  be  no  reeovery  for 
services  rendered  three  years  prior  to  the 
commencement  of  the  action  is  fully  met 
by  the  cases  of  Miller  v.  Lash,  85  N.  C.  54, 
39  Am.  Rep.  678,  and  Freeman  v.  Brown, 
151  N.  C.  115,  65  S.  E.  743,  holding  that, 
where  services  are  rendered  upon  an  agree- 
ment thtit  compensation  is  to  be  made  at 
death,  the  amount  does  not  become  due  un- 
til death,  and  that  the  statute  of  limita- 
tions does  not  begin  uDtil  that  time. 

We  find  no  error. 


Annotatioii— Competency  as  a  witneM  of  the  huiband  or  wife  of  a  party 

to  an  action  involving  a  decedent's  estate. 


J.  Introduction^  2, 
II.  Theory  of  oottirfnon-Iau;  rule,  4. 
///.  Statutory  rules'. 

a.     In  general,  8. 
!>,  Where    contmon'lau)    rule    is 
treated  as  no    longer  in 
force: 
X.  In  general,    16. 
2.  Is  spouse  of  a  party  diS' 
qualified  because  of  diS' 
qualification  of  party,  18, 
8.  Is  spouse  a  person  inter^ 
ested: 
(a)   In  general,  20. 
(h)   Interest  of  husband 
in   real  actions   by 
wife,   22. 
(o)  Interest    of   wife    in 
real  action  by  huS' 
band,    23. 
e.  Rule  where  cotnpetency  is  de- 
pendent    upon    character    of 
testimony  offered,  2S. 

d.  Wife*s  separate  estate,  27, 

e.  Comnvunity  property,  28. 

I.  Introduction. 

At  common  law  a  party  to  a  civil  ac- 
L.R.A.1917A. 


tion  was  incompetent  to  testify  therein.^ 
This  exclusion  was  based  upon  the  inter- 
est of  the  party  in  the  litigation.  In 
addition  to  the  parties,  other  inter- 
ested persons  were  likewise  held  in- 
competent as  witnesses.*  It  was  also  a 
rule  of  the  common  law  that  husband 
or  wife  was  incompetent  as  a  witness 
for  the  other.'  This  operated  to  ex- 
clude the  testimony  of  one  spouse  wheth- 
er the  other  was  a  party  to  the  action  or 
was  merely  interested  therein.*  The 
rule  which  rendered  incompetent  par- 
ties and  persons  interested  is  very  close- 
ly connected  with  that  which  excluded 
the  spouse  of  a  party  or  person  inter- 
ested. In  fact^  as  pointed  out  below,^ 
interest  was  one  of  the  reasons  for  ex- 
cluding the  spouse.  It  is  necessary  to  a 
correct  understanding  of  the  cases  upon 
the  question  under  annotation,  however, 

iGreenl.  £v.  16th  ed.  §  328b,  c;  1  Wig- 
more,  Ev.  §  576. 
t  Ibid. 

9  1  Oreenl.  £v.  IGth  ed.  §§  333c,  334,  335. 
«1  Wigmore,  Ev.  §  606. 
»  Subd.  II. 
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to  keep  in  mind  that  the  rules  ar«  not 
the  same. 

The  common-law  rule  disqualifying 
parties  and  persons  in  interest  has  been 
very  materially  modified  by  statute;  in 
faet  wholly  abrogated,  with  one  very 
common  exception,  in  a  majority  of  jur- 
isdictions. Under  the  exception  above 
referred  to,  which  is  still  preserved,  a 
party  or  person  interested  is  incompe- 
tent to  testify  in  an  action  involving  a 
decedent's  estate.  Likewise,  the  com- 
mon-law rule  disqualifying  the  husband 
or  wife  of  a  party  or  person  in  interest 
has  been  very  materially  modified  by 
statute.  Because  of  the  close  connec- 
tion between  these  rules,  a  modifica- 
tion of  the  rule  as  to  interest  has  been 
urged  as  effeeting  a  modification  of  the 
rule  as  to  competency  of  husband  or 
wife.  This  question  so  far  as  actions  in- 
volving decedents'  estates  are  concerned, 
together  with  the  general  question  of 
the  competency  of  the  husband  or  wife 
of  a  party  in  an  action  involving  a  de- 
eedent^s  estate,  is  the  subject  of  investi. 
gation  in  this  note. 

The  note  is  confined  in  general  to  the 
eompetency  or  incompetency  as  depend- 
ent upon  the  marital  relation.  The 
spouse  may  be  disqualified  on  some 
other  ground.  For  example,  some  stat- 
utes make  the  assignor  of  a  claim 
against  an  estate  incompetent,  or  a  per- 
son who  acted  as  an  agent  in  transac- 
tions with  a  person  since  deceased. 
Other  statutes  disqualify  the  person 
from,  through,  or  under  whom  the  in- 
terested party  claims.  The  husband  or 
wife  may,  of  course,,  be  interested  be- 
cause of  some  pecuniary  interest  apart 
from  the  marital  relation.  In  such 
eases  the  competency  of  the  husband  or 
wife  is  not  dependent  upon  the  marital 
relation,  but  upon  the  fact  that  he  oc- 
cupied the  relation  of  agent,  assignor, 
etc.,  and  the  cases  have  accordingly 
been  excluded. 

Again,  the  competency  of  husband  or 
wife  has  arisen  in  cases  in  which  the 
statute  relating  to  decedent's  estate  was 
held  not  to  apply  because  of  the  charac- 
ter of  the  action.  The  question  under 
annotation  presupposes  that  the  action  is 
such  as  is  contemplated  by  the  statute. 
Therefore,  cases  in  which  the  ultimate 
question  may  have  been  as  to  com- 
petency of  a  spouse  of  a  party  are  ex- 
cluded where  the  decision  rests  upon  a 
^und  that  would  have  been  equally  ap- 
plicable if  the  witness  had  been  a  party. 
As  shovm  in  the  note  in  51  L.R.A.(N.S.) 
187,  there  is  a  decided  conflict  of  au- 
thority as  to  whether  the  statutes  of 
L.R.A.1917A. 


this  class  apply  to  controversies  over 
succession  to  decedents'  estates.  Of 
course,  if  a  decision  holding  the  husband 
or  wife  of  a  party  to  such  a  contest  a 
competent  witness  is  upon  the  ground 
that  the  statute  does  not  apply  to  such 
contests,  it  is  of  no  value  on  the  ques- 
tion now  under  annotation. 

So,  again,  if  the  decision  admitting 
the  testimony  of  the  husband  or  wife  of 
a  party  to  an  action  is  upon  the  ground 
that  the  testimony  does  not  fall  within 
the  class  prohibited  by  statute,  such  as 
testimony  concerning  a  personal  trans- 
action with  the  decedent,  or  testimony 
on  behalf  of  the  party,  or  any  other  of 
the  pix)hibited  kinds  of  testimony,  the 
ease  is  of.no  value  on  the  present  ques- 
tion. 

Other  questions  which  are  of  interest 
in  connection  with  the  subject  of  this 
note  have  been  treated  in  previous  notes 
in  this  series  of  reports.* 

Under  the  statutes  affecting  the  ques- 
tion under  annotation,  theoretically  it  is 
first  necessary  to  determine  whether  or 
not  the  common-law  disqualification  has 
been  removed ;  second,  assuming  that  the 
common-law  disqualification  has  been 
removed,  is  the  spouse  disqualified  un- 
der the  statute  disqualifying  parties  and 
persons  in  interest  in  the  actions  stated  ? 
As  a  practical  matter,  many  courts  do 
not  separate  these  theoretical  steps  as 
above  stated,  but  consider  the  statutes 
as  a  whole.  Even  where  the  steps  are 
separated,  it  is  not  necessary  for  the 
purposes  of  this  note  to  determine  the 
exact  extent  to  which  the  common-law 
rule  has  been  abrogated  as  affecting  the 
compet^icy  of  husband  or  wife  as  wit- 
nesses for  each  other  generally,  but  only 
so  far  as  such  competency  is  affected  in 
actions     involving     decedents'     estates. 

6  On  competency  of  husband  or  wife  as 
witness  for  or  against  the  other  as  to  trans- 
actions  prior  to  marriage,  see  Moore  v. 
State,  67  L.R.A.  499. 

On  husband  and  wife  as  witnesses  in  ac- 
tion for  wife's  libel  or  slander,  see  note  to 
Morgan  v.  Kennedy,  30  L.R.A.  521. 

Oil  admissibility  against  one  spouse  of 
evidence  of  facts  revealed  by  a  physical  ex- 
amination of  other  spouse  who  would  be 
an  incompetent  witness,  see  Edwards  v. 
State,  49  L.R.A.(N.S.)   563,  and  note. 

On  exclusion  of  testimony  of  witness 
against  decedent  on  ground  of  interest,  see 
JBisenlord  v.  Glum,  12  L.R.A.  836,  and 
note. 

On  competency  of  interested  witness  to 
testify  as  to  transactionn  with  deceased  in 
which  he  did  not  participate,  see  MolHson 
v.  Rittgers,  29  L.R.A.(N.S.)  1179,  and  note, 
and  Griswold  v.  Hart,  42  L.R.A.(N.S.)  320^ 
and  note. 
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That  the  common-law  disquaiifieation 
has  been  removed,  at  least  so  far  as  it 
affects  th«  competency  of  husband  or 
wife  in  such  actions^  may  be  safely  as- 
sumed for  present  purposes,  in  cases 
where  the  court  considers  it  necessary 
to  find  some  statutory  disqualification. 
If  the  common-law  rule  is  in  force,  the 
spouse  of  a  party  is  disqualified  even  in 
the  absence  of  statute. 

Assuming  that  the  common-law  rule  is 
not  in  force  in  a  certain  jurisdiction,  and 
passing  over  the  statutes  relating  to  de- 
cedents' estates  which  make  an  express 
provision  as  to  the  competency  of  hus- 
band and  wife,  we  come  to  the  statutes 
which  make  no  such  express  provision. 
These  statutes  may  be  roughly  divided 
into  three  general  classes:  First,  those 
which  merely  disqualify  a  party  to  the 
action;  second,  those  which  disqualify 
not  only  a  party  to  such  an  action,  but 
also  persons  interested;  and,  third,  those 
which  merely  disqualify  interested  per- 
sons. In  determining  the  competency  of 
the  spouse  of  a  party  to  such  an  action 
or  of  a  person  interested  therein,  the 
question  arises  under  these  statutes 
whether  the  spouse  is  disqualified  by 
I'eason  of  the  fact  that  the  other  spouse, 
being  a  party  or  person  interested  in  the 
action,  is  disqualified.  In  some  jurisdic-^ 
tions  the  courts  have  deemed  it  neces- 
sary to  state  that  the  husband  or  wife 
of  a  party  to  such  an  action  is  not  a 
party  or  party  in  interest.  Under  the 
two  latter  forms  of  statute,  there  is  the 
additional  question  whether  the  spouse 
of  a  party  to  such  an  action  or  of  a  per- 
son interested  therein  is  himself  or  her- 
self a  person  interested  within  the  mean- 
ing of  the  statutory  provision. 

Some  statutes,  however,  do  not  make 
a  party  or  person  interested  incompetent 
as  to  all  testimony,  but  only  as  to  testi- 
mony of  a  certain  character.  Under 
such  statutory  provisions  the  compe- 
tency of  a  spouse  is  not  determined  in 
all  instances  by  the  determination 
of  whether  he  is  an  interested  party. 
If  he  is  determined  not  to  be,  his 
competency,  so  far  as  the  present 
note  is  concerned,  is  determined  in  the 
affirmative  under  the  ordinary  statute  in 
which  there  is  no  further  disqualifica- 
tion, but  if  he  is  determined  to  be  an  in- 
terested person,  his  competency  then  de- 
pends upon  the  further  question  of 
whether  the  testimony  offered  comes 
within  the  prohibition  of  the  statute.  If 
it  does  fall  within  such  prohibition,  the 
spouse  is  incompetent ;  but  if  it  does  not, 
he  is  competent  po  far  as  the  present 
question  is  concerned.  In  other  words, 
L.R.A.IUHA. 


to  make  a  spouse  incompetent  undt^r 
such  a  statute,  he  must  be  an  interested 
person  and  the  testimony  offered  by  him 
must  be  within  the  prohibition  of  the 
statute. 

These  questions  have  been  stated  thus 
generally  so  that  the  reader  may  have  at 
the  outset  a  comprehensive  view  of  the 
questions  involved.  The  forms  of  stat- 
utes are  almost  as  numerous  as  the  jur- 
isdictions, but  in  the  main  they  full 
wi^thin  the  classes  above  stated.  Their 
details  and  exact  forms  are  discussed  be* 
low.  It  should  be  remembered  that  the 
competency  of  the  spouse  of  a  party^  or 
person  interested  in  action^  involving 
decedents'  estates  is  now  almost  wholly 
a  statutory  question.  Any  investiga- 
tion of  this  question  in  a  particular  jur- 
isdiction should  therefore  begin  with  the 
contemporary  statute.  This  note  has  to 
do  only  with  judicial  interpretation  of 
statutes.  There  may  be  provisions  in 
the  statute  in  any  particular  jurisdic- 
tion that  have  not  reached  the  courts, 
or  it  may  be  that  the  statute  has  been 
changed  since  the  last  judicial  interpre- 
tation. 

/I.  Theory  of  common'law  r%Ue. 

The  first  question  reached  in  determin- 
ing the  competency  of  the  husband  or 
wife  of  a  party  or  person  interested  in 
an  action  involving  decedents'  estates  is 
whether  or  not  the  common-law  rule  pre- 
vails. If  it  does,  the  spouse  is  incom- 
petent.^   Thus,  it  is  held  that  if  a  wife 

7  Abbott  V.  Clark  (1847),  10  Vt.  444,  hold- 
ing  the  wife  of  an  administrator  an  in- 
competent witness  in  an  action  by  him  on 
a  claim  for  rent  due  the  estate,  in  which 
he    would    have    been    incompetent. 

The  wife  of  an  heir  of  a  decedent  ia  not 
a  competent  witness  in  an  action  to  de- 
termine the  validity  of  a  will.  Carpent«»r 
v.  Moore   (1871)  43  Vt  392. 

The  husband  of  one  who  has  an  interest 
in  a  suit  in  trover  for  the  conversion  of 
hay,  by  reason  of  being  an  indemnitor  of 
the  defendant  therein,  is  not  a  competent 
witness.  Banister  v.  Ovitt  (1892)  64  Vt. 
680,  24  Atl.  1117. 

The  wife  of  a  residuary  legatee  and  dev» 
isee  in  the  will  of  a  decedent  is  incompe- 
tent as  a  witness  in  an  action  against  the 
estate  for  services  rendered.  The  residuary 
legatee  and  devisee  is  stated  to  be  a  party 
in  interest,  because,  the  estate  being  solvent, 
a  recovery  would  directly  diminish  the  sum 
he  would  otherwise  take  under  the  will. 
Westcott  v.  Westcott  (1896)  69  Vt.  284, 
39   Atl.   199. 

Wheeler  v,  Wheeler  (1874)  47  Vt.  637, 
holditig  ineontpetent  the  husband  of  an  heir 
who,  though  not  a  partv  to  the  record,  was 
interested  in  the  result  of  a  suit  against 
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is  interested  in  a  suit  by  reason  of  be- 
ing entitled  to  dower  in  the  event  of  its 
termination  in  a  certain  way^  the  hus- 
band is  an  incompetent  witness ;  ^  or  if 
she  is  interested  as  an  heir  of  a  decedent 
in  an  action  brought  by  the  administra- 
tor, the  husband  is  incompetent.'  If,  on 
the  other  hand,  the  spouse  of  the  person 
whose  competency  is  in  question  is  not 
interested,  the  person  is  not  incompetent 
by  reason  of  the  marital  relation.^®  This 
ineompetency  exists  not  because  there 
is  anything  distinctive  in  this  respect  in 
actions  involving  decedents'  estates,  but 
because  the  eommon-law  rule  excluding 
the  spouse  of  a  party  or  person  inter- 
ested applies  to  all  actions. 


The  common-law  rule  as  to  the  compe- 
tency of  the  husband  or  wife  of  a  party 
to  or  person  interested  in  an  action'  has 
remained  unmodified  in  but  few  juris- 
dictions. A  correct  understanding  of  the 
form  of  statute  necessary  to  modify  the 
common-law  rule  as  it  bears  upon  the 
subject  of  investigation  in  this  note  re- 
quires a  knowledge  of  the  foundation  of 
the  rule.  The  basis  of  the  rule  has  been 
stated  in  various  ways,  but  these  state- 
ments may  be  summed  up  under  two 
heads:  First.  The  unity  of  person 
and  consequent  identity  of  interest; 
Second.  The  public  policy  of  protecting 
inviolable  the  confidence  of  the  marital 


the  estate  which  involved  the  charging  of 
another  heir  with  advancement.  Bavia  v. 
Davis  (1875)  48  Vt.  502,  holding  the  wife 
of  an  admmistrator  incompetent  in  a  suit 
against  him. 

The  incompetency  of  the  wife  in  an  action 
against  her  husband  on  a  note  wliieh  had 
been  acquired  by  the  plaintiff  from  the 
estate  of  the  deceased  payee  is  assumed  in 
Sanborn  v.  Cole  (1891)  63  Vt  590,  U 
UR.A.  208,  22  AiL  716,  and  it  is  also  held 
that  the  wife  is  not  a  competent  witness  to 
.(^how  herself  within  an  exception  to  the  gen- 
eral disqualification. 

The  court  in  Re  Valentine  (1896)  93  Wis. 
45,  67  N.  W.  12,  after  holding  that  legatees, 
devisees,  and  heirs  at  law  are  all  parties  to 
a  proceeding  to  establish  a  lost  will,  holds 
the  husband  of  a  residuary  legatee  an  in* 
competent  witness  to  testify  to  the  pos- 
session of  a  wiH  by  the  testatrix  the  day 
before  she  died,  the  court  stating  that  the 
"admission  of  his  testimony  under  such  cir- 
cumstances and  for 'such  a  purpose  is  con- 
trary to  the  well-eetablished  general  rule, 
which  precludes  a  husband  or  >vifo  from  be- 
in^  a  competent  witness  for  or  against  the 
other  in  an  action  or  proceeding  to  which 
such  witness  is  not  a  party." 

On  the  theory  that  the  executor  of  a  will 
is  not  beneficially  interested  therein,  his 
wife  was  held  competent  as  an  attesting 
witneas  In  Re  Lyon  (1897)  96  Wis.  339, 
65  Am.  St.  Rep.  62,  71  N.  W.  362. 

Swift  V.  Martin  (1885)  19  Mo.  App.  488 
(husband  of  a  distributee  who  was  in- 
terested in  an  estate  incompetent  in  an  ac- 
tion by  the  administrator. of  the  estate). 

In  Bieber  v.  Boeckmann  (1807)  70  Mo. 
App.  503,  one  whose  wife  was  a  beneficiary 
of  a  fund  created  by  a  decedent  was  held 
an  incompetent  witness  in  an  action  by  the 
administrator  of  the  decedent  to  recover 
the  fund.  «•  The  person  held  an  incompetent 
witness  in  this  case  was  the  truatee  of  the 
fund,  it  having  been  given  him  by  the 
decedent  in  her  Uietime  for  the  purpose 
of  distribution  according  to  her  direct iona 
after  her  deKth.  The  incompetency,  how- 
ever, is  based  upon  the  fact  that  he  was  the 
husband  of  t|ie  beneficiary  of  the  fund,  and 
L.R.A.1917A. 


not  upon  the  reason  that  he  was  a  defend- 
ant to  the  action. 

The  reasons  for  the  decisions  and  the 
references  to  statutes  are  entirely  lacking 
or  60  meager  in  the  Missouri  cases  that  it 
is  impossible  to  determine  with  any  degreo 
of  certainty  anything  beyond  the  mere  re- 
sult. See,  infra,  notes  46-40,  for  Missouri 
cases  subsequently  to  the  Statute  of  18D9. 

In  Malaun  v.  Ammon  (1854)  1  Grant, 
Cas.  (Pa.)  123,  the  wife  of  an  administra- 
tor was  held  incompetent  in  an  action 
against  him  in  trespass  on  the  case. 

•  Snyder  v.  Snyder  (1814)  6  Binn.  (Pa.) 
483,  6  Am.  Dec.  493.  This  is  held  true  al- 
though the  husband  has  released  any  in- 
terest his  wife  would  be  entitled  to  receive 
during  his  life,  the  court  stating  that  the 
huaband  cannot  release  that  which  may 
accrue  after  his  death;  that  there  remains, 
therefore,  an  interest  in  the  wife  which  she 
may  either  convey  or  release  by  immediate 
deed,  provided  her  husband  joins  her. 

A  similar  decision  appears  in  McComb  v. 
Dillo  (1810)  5  Serg.  &  R.  (Pa.)  304,  relying 
upon  the  Snyder  (}ase. 

This  common-law  rule  has  been  modified 
by  statute  in  Pennsylvania,  but  the  opera- 
tion of  the  statute  has  been  excluded  in 
actions  involving  decedents'  estates.  See 
Taylor  v.  Kelly  (1875)  80  P«^  95,  infra, 
notes  25  et  seq.  . 

•  Pringle  v.  Priiigle  (1868)  5P  Pa.  281. 

10  The  wife  of  one  who  signed  an  appeal 
bond  for  an  administrator  in  an  action 
against  the  estate  was  held  not  incompetent 
on  account  of  the  interest  of  her  husliand, 
m  Rutland  &  B.  R.  Co.  v.  Lincoln  (1857)  2i) 
Vt.  206.  The  rule  of  this  case:  was  held 
not  applicable  in  determining  the  com- 
petency of  tlie  wife  of  an  heir  who,  al- 
though not  a  party  to  a  contest  over  the 
validity  of  an  instrument  offered  as  a  will, 
was  interested  therein,  the  court  stating 
that  a  judgment  in  such  a  case  is  conclusive 
upon  all  the  heirs  alike,  whether  they  are 
parties  to  the  suit  or  not;  consequently  the 
competency  of  the  wife  of  such  an  heir  is 
subject  to  the  .same  rule  of  exclusion  as 
applies  in  case  he  is  a  party  of  record. 
Carpenter  v.  Moore   (1871)   43  Vt  392. 
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relation.^^  A  distinction  has  been  made, 
however,  between  testimony  "for"  and 
testimony  "against"  the  other  spouse,  it 
being  held  that  the  only  ground  of  ex- 
cluding testimony  "against"  the  other  is 
the  ground  of  public  policy.** 

It  is  the  theory  of  some  cases  that  a 
statute  simply  removing  the  disqualifica- 
tion of  interest  does  not  render  husband 
and  wife  competent  on  behalf  of  each 
other.*'  This  leads  to  a  somewhat  anom- 
alous situation  in  some  cases.  For  ex- 
ample, the  husband  or  wife  of  a  person 
who  at  common  law  would  have  been  in- 
competent on  account  of  interest  is  still 
incompetent,  although  the  interested 
spouse  is  rendered  competent  by  a  stat- 
ute removing  the  disqualification  of  in- 
terest."    It   has   been   urged   that    the 


husband  of  a  party  is  a  person  inter- 
ested within  the  meaning  of  a  statute  re- 
moving the  disqualification  of  interest, 
and  therefore  competent;  but  this  has 
been  denied.**  The  public  policy  to 
maintain  the  marital  relation  inviolable 
has  been  held  not  removed  by  a  statute 
making  husband  and  wife  competent  "as 
other  witnesses,"  when  the  statute  is 
taken  in  connection  with  another  statute 
removing  interest  as  a  disqualification 
except  as  to  parties  and  persons  inter- 
ested in  actions  involving  decedents'  es- 
tates.** 

That  a  statute  making  interested 
persons  competent  cannot  be  construed 
to  make  the  husband  or  wife  of  a  party 
competent  by  implication  is  stated  by 
Wigmore   in   his   treatise   on   Evidence, 


"Saffold  V.  Home  (1894)  72  Miss.  470, 
18  So.  433;  Clements  v.  Marston  (1872)  52 
N.  H,  31;  Foley  v.  Loucjhran  (1807)  60  N. 
J.  L.  464,  38  Atl.  960,  39  Atl.  358;  Carpen- 
ter  V.  Moore  (Vt.)  supra;  Kilgore  v.  Hanley 
(1886)   27  W.  Va.  451. 

In  Rice  v.  Keith  (1869)  63  N.  C.  319,  tlie 
court  states  that  "the  exclusion  of  husbands 
and  wives  was  based  on  grounds  of  public 
policy,  and  not  upon  interest."  It  was  ac- 
cordingly held  in  this  case  that  a  statute 
providing  that  no  person  offered  as  a  wit- 
ness shall  hereafter  be  excluded  from  giving 
evidence  by  reason  of  incapacity  from  "in- 
terest" did  not  remove  the  common-law  dis- 
qualification as  to  husband  or  wife. 

Snyder  v.  Snyder  (1814)  6  Binn.  (Pa.) 
483,  6  Am.  Dec.  483.  The  court,  after  stat- 
ing that  an  interest  in  the  suit  remained  in 
tlie  wife,  states  that  "a  husband  thus  cir- 
cumstanced is  an  incompetent  witness,  not 
because  of  interest,  but  because  of  the  policy 
of  the  law  which  excludes  husband  and 
wife  from  testifying  where  the  rights  of 
either  are  concerned.  Much  of  the  happi- 
ness of  society  depends  On  the  intimacy  of 
husband  and  wife.  The  law  considers  them 
as  one,  and  will  not  suffer  their  union  to  be 
broken  or  even  put  to  hazard  by  testifying 
against  each  other.  As  to  testifying  for 
each  other,  it  would  be  so  manifestly  im- 
proper that  there  needs  no  argument  on  the 
subject." 

It  is  stated  in  Pringle  v.  Pringle  (1868) 
59  Pa.  281,  that  nothing  is  better  settled 
than  that  "wherever  the  wife  is  interested 
the  husband  cannot  be  a  witness, — not  on 
the  score  of  his  interest,  for  he  may  pre- 
clude himself  from  any  by  a  release,  or 
may  have  done  so  by  a  settlement  to  her 
separate  use,  but  entirely  on  the  ground  of 
public  policy." 

But  in  Taylor  v.  Kelly  (1876)  80  Pa. 
95,  it  is  stated  that,  prior  to  the  enactment 
of  a  statute  removing  the  common -law 
disqualification  in  certain  instances,  "both 
interest  and  policy  excluded  husband  and 
wife  from  testifying  for  and  against  each 
other." 

And  in  Bitner  v.  Boone  (1889)  128  Pa. 
L.R.A.19]  7A. 


567,  18  Atl.  404.  the  court  states  that,  "not- 
withstanding the  remark  of  Mr.  Justice 
Sharswood  in  Pringle  v.  Pringle  (1868)  59 
Pa.  288,  to  the  contrary,  we  think  this 
rule  of  exclusion  is  founded  upon  the  two- 
fold consideration  of  interest  and  policy." 

It  is  stated  in  Re  Valentine  (1896)  03 
Wis.  45,  67  N.  W.  12,  that  the  exclusion  of 
the  testimony  of  a  husband  or  wife  of  & 
party  is  not  on  the  ground  of  interest,  but 
of  public  policy. 

i«  Kilgore  v.  Hanley  (1886)  27  W.  Va. 
451;  see  Freeman  v.  Freeman,  infra,  note 
35 

"Swift  V.  Martin  (1886)  19  Mo.  App. 
488;  Bieber  v.  Boeckmann  (1807)  70  Mo. 
App.  603;  Rice  v.  Keith  (1869)  63  N.  C. 
319. 

Notwithstanding  the  North  Carolina 
court  had  held  in  Rice  v.  Keith  (1869)  63 
N.  C.  319,  that  a  statute  removing  the  dis- 
qualification as  to  interested  parties  merely 
did  not  remove  the  disqualification  as  to 
husband  and  wife,  in  the  subsequent  case 
of  Bradsher  v.  Brooks  (1874)  71  N.  C.  322, 
this  court  held  competent  the  wife  of  a 
defendant  in  an  action  by  an  executor  to 
recover  property  claimed  to  belong  to  his 
decedent,  the  court  stating  that  "the  old 
idea  that  the  legal  existence  of  the  wife  is 
merged  into  that  of  the  husband  belongut 
to  the  past  in  North  Carolina,  so  far  at 
least  as  her  rights  of  property  are  con- 
cerned." And  in  subsequent  North  Carolina 
cases  the  common-law  rule  is  treated  as 
abrogated.  The  North  Carolina  Statute  of 
1883,  §  588,  expressly  provides  tiiat  the 
husband  or  wife  of  a  party  is  competent, 
and  a  similar  statute  may  have  been  in 
effect  at  the  time  of  the  decision  in  Brad- 
sher v.  Brooks. 

Kilgore  v.  Hanley  (1886)  27  W.  Va.  461 
(incompetent  for  or  against). 

14  Swift  V.  Martin  (1885)  19  Mo.  App. 
488:  Bieber  v.  Boeckmann  (1897)  70  Mo. 
App.  503. 

URe  Imboden  (1907)  128  Mo.  App.  655, 
107  H.  W.  400,  see  infra,  note  48. 

w  Kilgore  v.  Hanley  (W,  Va.)  supra. 
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vol.  1,  §  619;  to  be  the  rule  sustained  by 
**almost  every  court  before  whom  the 
question  was  raised.''  Some  jurisdic- 
tions are  cited  by  this  author  to  the 
eontraryi  and  the  contrary  seems  to  be 
the  theory  of  some  courts  under  stat- 
utes providing  ^hat  a  witness  shall  not 
be  incompetent  on  account  of  interest.^^ 
Other  statutes,  in  addition  to  removing 
the  disqualification  as  to  interest^  make 
ail  persons  competent  as  witnesses  ex- 
cept as  provided  in  the  section  relating 
to  actions  involving  decedents'  estates. 
This  is  held  to  remove  the  common-law 
disqualification  as  to  husband  and 
wife.^*  Still  other  statutes  under  which 
the  common-law  disqualification  has 
been  treated  as  removed  make  all  per- 
sons competent  witnesses,  including 
parties." 

In  some  of  the  jurisdictions  in  which 
a  removal  of  the  disqualification  of  in- 
terest is  treated  as  removing  the  dis- 
qualification of  husband  or  wife,  the  ne- 
cessity of  eliminating  the  ground  of  pub- 
lic policy  is  recognized,*^  but  in  others 
no  very  clear  theory  is  expressed.  It  is 
conceivable    that,    even    though    these 


courts  should  admit  that  the  common- 
law  rule  was  founded  on  public  policy 
as  well  as  interest,  they  should  take  the 
view  that  public  policy  has  changed  in 
this  regard  so  as  to  warrant  a  judicial 
change  of  the  rule.  It  seems  clear  that, 
if  a  general  statute  removing  the  dis- 
qualification of  interest  removes  the 
disqualification  of  husband  or  wife,  a 
statute  which  disqualifies  on  account  of 
interest  in  actions  involving  decedents' 
estates  likewise  renders  incompetent 
husband  and  wife.  But  if,  in  addition 
to  the  general  statute  removing  interest 
as  a  disqualification,  the  public  policy 
with  reference  to  husband  and  wife  has 
changed,  there  is  reason  for  holding  that 
the  statute  disqualifying  on  account  of 
interest  in  actions  involving  decedents' 
estates  does  not  reinstate  the  disqualifi- 
cation. A  difference  in  the  wording  of 
the  two  statutes  might  require  this  con- 
struction also. 

In  some  jurisdictions  the  question 
presents  no  difficulty,  because  of  an  ex- 
press provision  in  the  statute  declaring 
the  husband  or  wife  competent.*^  An 
abrogation  of   the  common-law  rule  is 


17  Section  4007  of  the  Alabama  Code  of 
1907,  which  is  the  same  as  S  1794  of  the 
Code  of  1897,  provides  that  there  shall  be 
**no  exclusion  of  any  witness  because  he 
U  a  party  or  interested  in  the  issue  tried 
except  that  no  person  having  a  pecuniary 
interest  in  the  result  of  the  suit  or  proceed- 
ing shall  be  allowed  to  testify  against  the 
party  to  whom  his  interest  is  opposed  as  to 
any  transaction  with  or  statement  by  the 
deceased  person  whose  estate  is  interested 
in  the  result  of  the  suit  or  proceeding,  or 
when  such  deceased  person  at  the  time  of 
such  transaotion  or  statement  aoted  in  any 
representative  or  fiduciary  relation  whatso- 
ever to  the  party  against  whom  such  testi- 
mony ia  sought  to  be  introduced/'  except 
upon  certain  conditions  not  material  to  the 
present  question. 

See  Bradsher  v.  Brooks  (1874)  71  N.  C. 
322. 

u  Butler  v.  Phillips  (1906)  38  Colo.  378, 
88  Pac.  480,  12  Ann.  Cas.  204.  A  sUtute 
rendering  husband  and  wife  incompetent 
to  testifying  for  or  against  each  other  was 
repealed  by  the  General  Statutes  rendering 
all  person  competent  as  witnesses.  The 
history  of  legislation  is  reviewed,  and  the 
court  "concludes  that  "it  ia  manifest  that  it 
was  the  intenton  of  the  legislature  .  .  . 
to  entirely  remove  the  disqualification 
theretofore  resting  upon  husband  and  wife 
<m  account  of  the  marriage  relation  or 
...     on  account  of  public  policy." 

It  is  the  theory  of  Bitner  v.  Boone  (1889) 
128  Pa.  567,  18  Atl.  604,  that  the  common- 
law  rule  was  removed  by  the  statute  so  as 
to  allow  husband  and  wife  to  testify  in 
favor  of  each  other,  bat  not  against  each 
L.R.A.1917A. 


other  except  as  stated  in  the  statute.  See, 
infra,  note  29,  for  discussion  contained  in 
this  case. 

»Shafer  v.  Dean  (1870)  29  Iowa,  144, 
declares  all  persons,  including  the  parties 
to  actions,  to  be  competent  witnesses  for 
or  against  each  other.  See  subsequent 
Iowa  statute,  note  97. 

The  Montana  statute  provides  that  "no 
person  shall  be  disqualified  as  a  witness  in 
any  action  or  proceeding  on  account  of  his 
opinions  on  matters  of  religious  belief,  or 
by  reason  of  his  interest  in  the  event  of  the 
action  or  proceeding  as  a  party  thereto  or 
otherwise."  Shober  v.  Jack  (1879)  3  Mont. 
351. 

M  Butler  v.  PhilUps  (1906)  38  Colo.  378, 
88  Pac.  480,  12  Ann.  Cas.  204,  see  supra, 
note  18. 

«l  Arizona  Rev.  Stat,  of  1887,  §  1863,  pro- 
vide  that  "no  person  shall  be  incompetent 
to  testify  .  .  .  because  he  is  a  patty 
to  a  suit  or  ])roceeding  or  interested  in  the 
issue  tried,"  etc.  Section  1864  provides  that 
"the  husband  or  wife  of  a  party  to  a  suit 
or  proceeding,  or  who  is  interested  in  the 
issue  to  be  tried,  shall  not  be  incompetent 
to  testify  therein,  except  as  to  confidential 
communications,  .  .  .  but  neither  can 
be  examined  for  or  against  the  other  with- 
out the  consent  of  the  other,"  etc  Follow- 
ing this  is  §  1865,  which  provides  that  "in 
an  action  by  or  asrainst  executors,  adminis- 
trators, or  guardians  in  which  judgment 
may  be  rendered  for  or  against  them  as 
such,  neither  party  shall  be  allowed  to  testi- 
fy against  the  other  as  to  any  transaction 
with  or  statement  by  the  testator,  intestate, 
Of   ward,"    .    .    .    and   the   provisions    of 
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effected  by  a  statutory  provision  that 
husband  and  wife  shall  be  competent 
witnesses  for  each  other  in  all  civil 
cases ;  ^  and,  to  a  limited  extent,  is  ef- 
fected by  a  statute  making  husband  and 
wife  competent  witnesses  for  or  against 
each  other  in  cases  which  would  not 
lead  to  a  violation  of  the  marital  con- 
fidence.** As  stated  above,  no  exhaus- 
tive discussion  of  the  removal  of  the 
common-law  rule  has  been  attempted  in 
this  note.  Only  a  sufficient  number  of 
cases  passing  upon  that  question  have 
been  discussed  to  present  the  theory  of 
that  rule  and  the  form  of  statute  neces- 
sary to  its  removal. 

Ill,  statutory  rules, 

a.  In  general. 

Coming  now  to  the  competency  of 
the  husband  or  wife  of  a  party  to  an 
action  involving  decedents'  estates  un- 
der the  statutes  enacted  on  that  subject, 


it  appears  that  some  cases  treat  the 
statutory  provisions  as  a  whole.  These 
statutes  are  of  various  forms,  and  vari- 
ous rules  are  announced.  Actions  in- 
volving decedents'  estates  are  by  some 
statutes  excepted  from  the  operation  of 
general  provisions  rendering  husband 
and  wife  competent  witnesses.  This 
leaves  the  common-law  rule  in  force,  and 
husband  or  wife  is  < incompetent  in  such 
an  action.  Attention  is  called  again  at 
this  point  to  the  statements  in  the  in- 
troduction, supra,  I.,  outlining  the  scope 
and  limitations  of  the  question  under 
annotation. 

Under  a  statutory  declaration  that 
the  provision  rendering  competent  the 
husband  or  wife  under  certain  condi- 
tions shall  not  apply  to  suits  in  whicli 
executors,  administrators,  or  heirs  are 
parties,  except  in  special  eases,  the 
spouse  of  a  party  to  such  an  action,  not 
within  any  exception  of  the  statute,  is 
incompetent.** 


this  section  shalT  extend  to  and  include  all 
actions  by  or  against  the  heirs  or  legal 
representatives  of  a  decedent  arising  out  of 
any  transaction  with  such  decedent."  These 
statutes  are  construed  as  abrogating  the 
rule  of  the  common  law  in  Miller  v.  Miller 
(1901)  7  Ariz.  316,  64  Pac.  415. 

The  Massachusetts  statute  involved  In 
Howe  v.  Howe  (1868)  99  Mass.  88.  is  stat- 
ed to  have  expressly  removed  all  objections 
to  the  competency  of  the  husband  of  one 
of  the  parties  on  the  ground  of  the  marital 
relation. 

By  §  5  of  the  New  Jersey  Statutes  of 
1874,  the  husband  or  wife  of  a  party  in- 
terested is  made  competent  and  compellable 
to  give  evidence  the  same  as  other  wit- 
nesses, except  in  certain  specified  cases. 
Foley  V.  Loughran  (1897)  60  N.  J.  L.  464, 
38  Ail.  960,  39  Atl.  368.  This  is  the  same 
as   Statute  of  1896. 

The  New  York  Code  of  Civ.  Proc.  1877,  § 
828,  provides:  "Except  as  otherwise  spe- 
cially prescribed  in  this  title,  a  person  shall 
not  be  excluded  or  excused  from  being  a 
witness  by  reason  of  his  or  her  interest  in 
the  event  of  an  action  or  special  proceed- 
ing, or  because  he  or  she  is  a  party  thereto 
or  the  husband  or  wife  of  a  party  there* 
to,  or  of  a  person  in  whose  behalf  an  action 
or  special  proceeding  ia  brought,  prosecuted, 
opposed,  or  defended." 

Section  588  of  the  North  Carolina  Code 
of  1883  provides  that  "in  any  trial  or  in- 
quiry in  any  suit,  action,  or  proceeding, 
.  .  .  the  husband  or  wife  of  any  pari^ 
thereto,  or  of  any  person  in  whose  behalf 
any  such  suit,  action,  or  proceeding  is 
brought,  .  .  .  shall,  except  as  herein- 
after stated,  be  competent  and  compellable 
to  give  evidence  as  any  other  witness  on 
behalf  of  any  part^*-  to  such  suit,  action,  or 
proceeding.*' 

In  Guillaume  v.  Flannery  (1006)  21  S.  D. 
L.R.A.1017A. 


1,  108  N.  W.  265,  the  statute  provided  that 
"no  person  offered  as  a  witness  in  any  ac- 
tion .  .  .  shall  be  excluded  or  excuscnl 
by  reason  of  such  person's  interest  in  the 
event  of  the  action,  ...  or  because 
such  person  is  a  party  thereto,  or  because 
such  person  is  a  husband  or  wife  of  a  party 
thereto,  or  of  any  person  in  whose  behalf 
such  action  ...  is  brought,  prosecuted, 
opposed,  or  defended,  except  as  hereinafter 
provided."  It  was  then  provided  that  in 
civil  actions  or  proceedings  by  or  against 
executors,  administrators,  heirs  at  law,  or 
next  of  kin,  in  which  judgment  may  be  ren- 
dered or  order  entered  for  or  against  them, 
neither  party  nor  his  assignor  nor  any  per- 
son who  has  or  ever  had  any  interest  in  the 
subject  of  the  action  adverse  to  the  other 
party,  or  to  his  testator  or  intestate,  shall 
be  allowed  to  testify  against  such  other 
party  as  to  any  transaction  whaterver  with 
or  statement  by  the  testator  or  intestate, 
unless  called  to  testify  thereto  by  the  op- 
posite partv. 

^  The  Mississippi  Code  of  1871,  §  760,  ad- 
mitted husband  and  wife  as  witnesses  for 
each  other  "in  all  civil  cases."  l9a(foId  v. 
Home  (1894)  72  Miss.  470,  18  So.  433.  The 
Code  of  1880,  §  1601,  and  the  Code  of  1892. 
§  1739,  provided  that  "husband  and  wife 
may  be  introduced  by  each  other  as  wit- 
nesses in  all  casea,  civil  or  criminal." 

ts  Clements  v.  Marston  (1872)  62  N.  H. 
31.  The  court  concludes  by  stating  that 
"allowing  the  wifa  to  testify  for  or  against 
her  huslMind  in  any  case  wnere  a  stranger 
would  have  been  a  competent  witness  seems 
to  be  the  rule  now,  and  in  that  view  of  tJie 
case  nothing  should  be  excluded  except 
something  that  ia  strictly  confidential,  and 
not  only  so,  but  communicated  in  strict 
marital  confidence." 

M  Hunter  v.  LoweU  (1874)  64  Me.  672 
(husband  incompetent  in  action  by  executor 
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An  esrly  PeniiBylvania  statute  remov- 
ing the  common-law  disqualification  in 
certain  cases,  but  containing  a  proviso 
that  it  shall  not  apply  to  actions  against 
decedents'  estates,*^  is  held  to  take  sueh 
cases  out  of  the  statute,  and  in  effect 
leave  the  common-law  rule  in  force.** 
Consequently,  the  husband  or  wife  of  a 
party  or  person  interested  is  incompe* 
tent."  But  it  is  otherwise  if  the  inter- 
est which  disqualified  has  been  as- 
signed.*^ 

Likewise,  under  a  later  Pennsylvania 
statute  ••  removing  the  common-law  dis- 


on  a  note  of  wife,  to  prove  the  defense  of 
payment) ;  Berry  v.  Stevens  (1879)  69  Me. 
290  (wife  incompetent  in  action  against 
her  husband  on  note) ;  Hubbard  v.  Johnson 
(1885)  77  Me.  139;  Hallowach  v.  Priest 
(1915)   113  Me.  510,  95  Atl.  140. 

This  apparently  is  the  holding  in  Jones 
V.  Simpson  (1871)  59  Me.  180,  \vhere  a 
husband  was  held  an  incompetent  witness 
iu  an  action  by  his  wife  against  an  ad- 
ministrator for  medicines  furnished  the  de* 
fendant's  intestate. 

See  Indiana  decisionSj  infra,  note  36. 

tt  Taylor  v.  Kelly  (1875)  80  Pa.  95.  The 
statute  here  involved  declared  that  '''no 
interest  nor  policy  of  law  shall  exclude  a 
party  or  person  from  being  a  witness  in 
any  civil  proceeding:  Provided  this  act 
shall  not  alter  the  law  as  now  declared  and 
practised  in  the  courts  of  this  common- 
wealth, so  as  to  allow  husband  and  wife  to 
testify  against  each  other,  nor  counsel  to 
testify  to  the  confidential  communication 
of  his  clients'.  .  .  .  'This  act  shall  not 
apply  to  actions  by  or  against  executors, 
admlnstrators,  or  guardians,  nor  where  the 
assignor  of  the  thing  or  contract  in  action 
may  be  dead,  excepting  in  issues  and  in- 
quiries devisavit  vel  non  and  others  respect- 
ing the  right  of  such  deceased  owner 
between  parties  claiming  such  right  by 
devolution  on  tl^  death  of  such  owner." 

«« Taylor  v.  Kelly  (Pa.)  supra.  The 
court  states  that  "we  must  not  overlook  the 
fact  that  all  competency  imparted  to  any 
witness  by  the  enacting  clause  of  the  1st 
section  is  entirely  taken  away  by  the  pro- 
viso in  case  an  executor  is.  a  party  to  the 
action.  It  would  be  no  more  clearly  in  the 
face  of  the  statute  to  hold  that  husband 
and  wife  may  testify  against  each  other 
than  that  they  may  testify  in  their  own 
favor  when  an  executor  is  a  party  to  the 
action,  to  events  which  transpired  during 
the  life  of  the  testator.  Each  is  prohibited 
by  the  same  expressive  language.  The 
same  clause  in  the  enactment  made  both 
husband  and  wife  equally  competent.  The 
same  prohibition  in  the  proviso  made  them 
both  iiM^ompetent  to  testify  in  behalf  of 
each  other  when  an  executor  is  a  party." 

Bitner  v.  Boone  (1889)  128  Pa,  567,  18 
Atl.  404  (dictum). 

A  eontrary  constntction  was  put  upon 
tliis  statute  in  Dellinger's  Appeal  (1872) 
L.R.A.1917A. 


qualification  with  certain  exceptions, 
among  which  is  that  neithw  the  surviv- 
ing party  to  a  thing  or  contract  in  ac- 
tion with  a  party  since  deceased,  nor 
any  other  person  whose  interest  shall  be 
adverse  to  the  right  of  the  decedent, 
shall  be  a  competent  witness,  though  it 
is  admitted  that  the  common-law  rule 
has  been  modified  so  as  to  allow  the  hus- 
band and  wife  to  testify  in  favor  of 
eaeh  other,  but  not  against  the  other,  ex- 
cept as  stated  in  the  statute,  it  has  been 
held  that  the  husband  or  wife  of  a  party 
to  such  an  action  is  incompetent  by  rea-  . 


71  Pa.  425,  where  the  wife  and  husband 
of  a  son  and  daughter  of  a  decedent  were 
held  competent  witnesses  for  the  son  and 
daughter  upon  a  claim  against  the  de- 
cedent's estate,  on  the  theory  that  they 
had  no  personal  interest  in  the  controversy 
and  were  not  parties  to  it.  It  is  stated: 
"They  were  not  to  be  excluded  unless  they 
fall  within  the  first  clause  of  the  proviso 
prohibiting  a  husband  or  wife  from  testify- 
ing against  each  other.  The  witnesses  be- 
ing neither  parties  nor  interested,  their 
exclusion  could  rest  only  on  the  ground 
of  policy.  But  this  policy  is  removed  by 
the  enactment  which  declares  that  no  policy 
of  law  shall  exclude  a  person  from  being 
a  witness  in  any  civil  proceeding,  while  the* 
exception  to  the  enactment  do^  not  em- 
brace a  husband  and  wife  called  to  testify 
for  each  other.  .  .  .  The  second  clause 
of  the  proviso  evidently  applies  to  parties 
or  interested  persons,  and  not  to  those  who 
had  at  law  been  excluded  from  policy 
alone.''  The  court  in  Bitner  v.  Boone  says 
of  this  case  that  the  construction  placed 
upon  the  act  in  question  iu  it  was  not 
that  ultimately  placed  upon  it  in  Taylor 
v.  Kelly. 

«7  Taylor  v.  Kelly  (1875)  80  Pa.  95.  hold- 
ing the  husband  and  wife  of  a  daughter 
and  son  of  a  decedent  incompetent  wit- 
nesses in  an  action  against  the  executor 
for  boarding  the  decedent  for  a  number  of 
years  previously  to  his  death. 

See  Dellinger's  Appeal,  note  26. 

M  The  husband  of  an  heir  who  had  as- 
signed all  her  interests  in  the  estate,  and 
had  therefore  become  a  competent  witness, 
was  likewise  held  a  competent  witness  in 
Brant  v.  Dennison  (1885)  1  Sadler  (Pa.) 
62,  5  Atl.  869,  in  an  action  by  the  adminis- 
trators of  the  decedent  to  recover  certain 
mortgaged  premises. 

«» Bitner  v.  Boone  (1889)  128  Pa.  567, 
18  Atl.  404.  The  statute  provided  that  no 
liability  for  costs  nor  right  of  compensa- 
tion, nor  a^y  interest  in  the  question,  "nor 
any  other  interest  or  policy  of  the  law," 
shall  in  any  civil  proceeding,  etc.,  render 
any  person  incompetent  as  a  witness,  ex- 
cept as  provided  in  §  5  of  the  same  act. 
Section  5  of  the  act  provides  in  clause  (b) 
that  neither  husband  nor  wife  is  competent 
to  testily  to  confidential  communications 
nmada  to  the  other,  unless  the  privilege  is 
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son  of  the  incompetency  attaching  to  the 
other,  who  is  a  party  or  is  interested.^ 
The  court  states  of  a  wife  who  was  not 
a  party  to  the  thing  or  contract  in  ac- 
tion, that  she  was  not  therefore  incom* 
potent  on  that  ground,  hut  asks.  Was 
''she  a  person  whose  interest  is  adverse 
within  the  meaning  of  the  Act  of  1887  f 
Can  she  be  considered  a  competent  wit- 
ness, when  upon  the  ground'  of  interest 
her  husband  is  incompetent  f  Continu- 
ing, the  court  states  that  '4f  the  hus- 
band must  be  excluded  on  account  of  in- 
.  terest,  so  also  must  his  wife  be  excluded 
on  account  of  her  unity  of  interest  with 
him.  Although  each  may  not  be  said  to 
have  any  direct  interest  during  cover- 
ture,  she  has,  neverthless,   an  indirect 


interest  derivative  from  her  husband, 
and  so  presently  joined  with  his  as,  at 
all  periods  in  the  history  of  the  law, 
placed  her  in  the  attitude  of  an  inter- 
ested person  in  cases  where  her  hus- 
band's rights  came  into  controversy. 
...  If  the  If^slature  had  intended  to 
change  the  law  in  this  respect  against 
the  theory  of  both  the  common  and  the 
statute  law  and  the  habits  of  centuries, 
it  is  reasonable  to  suppose  that  the 
change  would  not  have  rested  upon  any 
mere  implication,  but  would  have  been 
expressed  in  plain  words." '^  If  the 
spouse  who  is  a  party  or  is  interested  is 
not  incompetent,  the  other  spouse  is 
not." 
Under    a    statute    which,    instead    of 


waived;  and  in  clause  (c)  that  neither  is 
competent  to  testify  against  the  other  ex- 
cept in  certain  cases,  which  are  specified. 
It  is  stated  that  from  this  it  is  clear  that 
the  husband  and  wife  may  testify  each  in 
favor  of,  but  not  against,  the  other,  as 
heretofore,  except  as  stated  in  clause  (b). 
In  clause  (e)  it  is  provided  that  where  any 
party  to  a  thing  or  contract  in  action  is 
dead,  etc.,  and  his  right  thereto  or  therein 
has  passed  either  by  his  own  act  or  the 
act  of  the  law  to  a  party  on  the  record 
who  represents  his  interest  in  the  subject 
in  controversy,  the  surviving  or  remaining 
party  to  such  a  thing  or  contract  shall  not, 
nor  shall  any  other  person  whose  interest 
shall  be  adverse  to  the  said  right  of  said 
deceased,  be  a  competent  witness  to  any 
matter  occurring  before  the  death  of  the 
decedent. 

WBitner  v.  Boone  (Pa.)  supra;  Winings 
V.  Hearst  (1901)  17  Pa.  Super.  Ct.  314, 
holding  incompetent  the  wife  of  a  plaintiff 
in  an  action  in  assumpsit  against  the  ex- 
ecutor or  administrator  of  a  decedent,  to 
recover  compensation  for  services  rendered 
the  decedent  in  his  lifetime. 

Daisz's  Appeal  (1889)  128  Pa.  672,  18 
Atl.  414,  holding  the  husband  of  a  daugh- 
ter of  a  decedent  incompetent  in  a  hearing 
upon  the  account  of  the  executor  to  deter- 
mine whether  the  daughter  was  entitled  to 
certain  real  estate. 

Sutherland  v.  Ross  (1891)  140  Pa.  379, 
21  Atl.  354,  holding  the  wife  of  the  grantor 
in  a  deed  an  incompetent  witness  in  an 
action  by  him  in  ejectment  against  a  sub- 
sequent grantee  of  the  land,  where  the 
grantor  was  incompetent  because  of  the 
death  of  his  grantee.  The  claim  of 
the  plaintiff  in  ejectment  in  this  case  was 
that  the  deed  was  a  forgery. 

Campbell  v.  Brown  (1897)  183  Pa.  112, 
38  Atl.  516,  holding  the  husband  of  a 
daughter  and  heir  of  a  decedent  incompe- 
tent in  an  action  by  his  wife  against  an- 
other heir  to  recover  property  claimed  by 
the  other  heir  as  a  gift  from  the  ancestor. 

Myers  v.  Litts  (1900)  195  Pa.  595,  46 
Atl.  131,  holding  the  wife  of  a  lessee  in- 
competent in  an  action  in  trespass  to  re- 
L.B.A.1917A. 


cover  damages  for  the  alleged  wrongful 
removal  and  sale  of  stock  and  farming  im- 
plements, against  an  agent  of  the  lessor, 
tho  le&sor  having  died  before  the  trial. 

Berger  v.  Berger  (1910)  44  Pa.  Super. 
Ct.  305,  holding  the  wife  of  the  defendant 
incompetent  in  an  action  by  an  administra- 
tor for  a  reassignment  of  stock  in  a  build- 
ing and  loan  association. 

In  Burke  v.  Burke  (1918)  240  Pa.  379, 
87  Atl.  960,  an  action  of  ejectment  between 
heirs,  in  which  the  validity  of  a  certain 
deed  of  their  ancestor  was  involved,  one 
of  the  heirs,  a  daughter,  was  urged  as  a 
competent  witness  on  the  theory  that  she 
had  filed  a  disclaimer  for  certain  technical 
leuKons,  and  the  court  held  that  the  dis- 
claimer was  not  snflficient  to  render  her  a 
competent  witness,  but  stated  that,  even  if 
it  had  been  sufficient,  she  was  incompetent 
to  give  the  testimony  sought  to  be  elicited 
from  her  in  this  case,  because  her  husband 
was  a  defendant  and  the  writ  was  served 
on  him  and  he  joined  the  other  defendants 
in  entering  the  plea  of  not  guilty,  and  by 
reason  of  his  incompetency,  his  wife  also 
was  incompetent. 

Smith's  EsUte  (1889)  8  Pa.  Co.  Ct.  29. 
holding  the  husband  of  an  executrix  and 
residuary  legatee  under  the  will  of  a  dece- 
dent an  incompetent  witness  in  regard  to 
a  claim  against  another  estate. 

An  inferior  court  in  Pennsylvania  in  the 
case  of  Levan  v.  Bickel  (1888)  6  Pa.  Co. 
Ct.  610,  held  the  husband  of  a  defendant  a 
competent  witness  in  an  action  by  execu- 
tors on  a  contract,  although  the  husband 
was  joined  as  defendant  with  his  wife. 
There  is  no  opinion,  so  it  is  impossible  to 
tell  the  theory  of  this  case. 

•iBitner'v.  Boone  (1889)  128  Pa.  567, 
18  Atl.  404. 

« Hoffer's  Estate  (1893)  156  Pa.  473,  27 
Atl.  11,  holding  the  wife  of  a  claimant 
against  an  estate  a  competent  witness 
where  the  claimant  himself  was  competent, 
because  of  the  character  of  the  testimony 
offered  not  coming  within'  the  prohibition 
of  the  statutes.  The  husband  was  execu- 
tor in  this  case,  but  no  point  is  made  of 
Uiis  fact. 
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merely  providing  that  the  hasband  or 
wife  of  a  party  to  a  civil  action  is  com- 
petent to  give  evidence,  provides  in  one 
section  that  the  husband  or  -wife  of  a 
party  is  competent  to  give  evidence  the 
same  as  ^^any  other  witness/'  and  in  an- 
other section  that  a  witness  shall  not  be 
excluded  because  he  is  interested  or  be- 
cause he  is  a  party,  except  that  no  party 
nor  person  interested  in  the  event  shaU 
be  examined  as  a  witness  in  actions  in- 
volving decedents'  estates  and  in   cer- 
tain others, — the  husband  or  wife  of  a 
party  to  an  action  by  the  personal  rep- 
resentative  of  a   decedent  is   held   in- 
competent as  a  witness  to  testify  on  be- 
half of  the  other.**    The  court  **  reasons 
that    the    latter    section    of    the    stat- 
ute ^^removes  the  incompetency  of  par- 
ties or  persons  on  account  of  interest  in 
the  event  of  the  action  or  suit  except  as 
to  personal  transactions  or  communica- 
tions had  with  a  deceased  person,"  but 
it  'leaves  the  competency  of  the  witness 
as  to  oases  mentioned  in  the  exception 
just  as  it  was  at  the  common  law."    Af- 
ter referring  to  the  section  that  declares 
a  husband  or  wife  competent  to  give 
evidence   "the  same  as  any  other  wit- 
ness,"  the   court  continues:     "Both  of 
these   are  enabling  statutes  in  deroga- 
tion of  the  common  law,  and  therefore 
are  to  be  construed  strictly.    .    .    .    Giv- 
ing them  a  fair  and  reasonable  construc- 
tion, it  is  plain  that  the  legislative  in- 
tent was,  by  the  23d  [latter]  section,  to 
remove    the   disqualification   of  interest 
as  to  all  witnesses  except  as  to  personal 
transactions  had  with  deceased  persons, 
and  as  to  these  the  common-law  rule  is 
left  in  full  force;  and  by  the  22d  [for- 
mer]  section,  it  was  intended  to  make 
the  competency  of  the  husband  and  wife 
the  same   as  other  persons'  in   all  re- 


spects except  as  to  confidential  commu- 
nications. That  is,  they  are  made  com- 
petent to  testify  for  or  against  any 
party  in  an  action  or  suit  the  same  as 
other  persons,  but  they  cannot  testify  to 
matters  as  to  which  other  witnesses  sim- 
ilarly situated  would  be  incompetent." 
According  to  the  latter  section,  "other 
witnesses  who  are  interested  in  the 
event  of  the  action  cannot  testify  in  re- 
gard to  personal  transactions  had  be- 
tween the  witness  and  a  deceased  per- 
son against  the  administrator  of  snch 
deceased  person."  The  interest  of  hus- 
band and  wife  being  identical,  where 
the  one  is  disqualified  by  reason  of  in- 
terest in  the  action  or  suit,  the  other  is 
for  the  same  reason  disqualified.  In  a 
subsequent  case'*  the  court,  in  com- 
menting upon  the  earlier  case,  states 
that  "that  decision  was  based  not  upon 
the  interest  of  the  wife  in  the  claim  of 
the  husband  to  be  determined  by  the 
suit,  but  upon  the  common-law  doctrine 
of  the  unity  of  husband  and  wife  and 
the  identity  of  their  interests,  and  up- 
on the  policy  of  the  law  to  preserve  this 
doctrine  for  the  safeguarding  of  the 
marital  relation.  The  following  propo- 
sition is  clearly  deducible  from  the 
decision  of  that  case;  viz..  That  if  one 
consort  is  forbidden  by  §  23,  chap 
130,  Code,  to  give  testimony  in  re- 
gard to  a  personal  transaction  or 
communication  had  with  a  decedent,  be- 
cause of  his  or  her  being  a  party  to  or 
interested  in  the  result  of  the  suit,  the 
other  consort  is  also  denied  the  right  to 
testify.  The  denial  of  the  right  rests  on 
two  grounds;  viz.,  (1)  If  the  testimony 
offered  would  be  in  favor  t>f  the  other 
consort,  it  is  excluded  on  the  ground  of 
identity  of  interest  of  husband  and 
wife;  and   (2)   if  the  testimony  is  ad- 


Walls  v.  Walls  (1897)  182  Pa.  226.  37 
AtL  850,  holding  the  husband  of  a  daughter 
of  the  decedent  competent  in  an  action  by 
the  personal  representative  upon  a  promis- 
8ory  note,  where  the  husband  and  wife  had 
executed  a  release  of  all  interest  in  the 
estate;  the  court  stating:  ''It  is  too  plain 
for  argument  that  the  release  was  an  abso- 
lute discharge  and  surrender  of  all  interest 
in  that  estate,  and  therefore  eHtablishes 
her  competency  as  a  witness,  and  by  con- 
sequence that  of  her  husband." 

WKilgore  v.  Hanley  (1886)  27  W.  Va. 
451,  holding  the  wife  of  a  defendant  an 
incompetent  witness  on  behalf  of  her  hus- 
band in  an  action  by  an  administrator  upon 
a  note  belonging  to  the  decedent's  estate. 

Freeman  v.  Freeman  (1912)  71  W.  Va. 
303,  76  S.  E.  657,  and  Bailey  v.  Bee  (1913) 
73  W.  Va.  286,  80  S.  E.  454,  holding  the 
husband  of  an  heir  and  party  to  the  con- 
L.R.A.1917A. 


test  of  a  will  an  incompetent  witness  as 
to  the  testamentary  capacity  of  the  testa- 
trix. The  testimony  was  held  not  ground 
for  reversal  in  the  latter  case,  aa  jury 
found  against  the  cide  in  behalf  of  which 
it  was  admitted. 

The  West  Virginia  statute  as  to  remov- 
ing tlie  disqualification  of  interest  provides 
that  the  husband  or  wife  of  any  party  to 
a  civil  action  or  suit  shall  be  competent  to 
give  evidence  the  same  "as  any  other  wit- 
ness,*' on  behalf  of  any  party  to  such  ac- 
tion, excepting  as  to  conndential  communi- 
cations. 

«*Kilgore  v.  Hanley  (W.  Va.)  supra. 

16  Freeman  v.  Freeman  (1912)  71  W.  Va. 
303,  76  S.  E.  657,  holding  the  husband  of 
an  heir  in  a  will  contest  incompetent  to 
testify  as  to  the  mental  condition  of  the 
testator. 
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verse  to  the  interest  of  the  other  con- 
sort, it  is  excluded  on  the  ground  of 
public  policy." 

Some  statutes  expressly  provide  that 
when  husband  or  wife  is  a  party,  and 
not  a  competent  witness  in  his  or  her 
own  behalf,  the  other  shall  also  be  ex- 
cluded. In  accord  with  this  direct  pro- 
vision, the  spouse  of  a  party  who  is  in- 
competent in  an  action  involving  heirs, 
devisees,  or  personal  representatives,  is 
also  incompetent.'* 

Other  statutes  modify  the  common- 
law  rule  to  the  extent  of  providing  that, 
in     actions     which     might     have     been 


secreighton  v.  Hoppis  (1884)  99  Ind.  369. 
This  case  is  not  sufficiently  reported  to 
determine  the  exact  nature  of  the  action, 
but  apparently  it  was  an  action  by  a 
grantee  against  tlie  widow  and  heirs  of  the 
grantor  to  recover  possession  of  property, 
the  defendants  claiming  that  the  deed  was 
in  fact  a  mortgage.  The  wife  of  the  plain- 
tiff was  apparently  oll'ered  as  a  witness 
and  held  incompetent. 

Terry  v.  Davenport  (1916)  — -  Ind.  — , 
112  N.  E.  998,  holding  the  husband  of  a 
defendant  in  an  action  to  quiet  title  in 
which  the  wife  filed  a  crosa  complaint 
claiming  title  to  portions  of  the  land«  incom- 
petent to  testify  to  transactions  between 
the  wife's  ancestor  and   plain tift**8  devisor. 

In  Walker  v.  Steele  (1889)  121  Ind.  436, 
22  N.  E.  142,  23  N.  E.  271,  the  wife  of  the 
guardian  of  an  infant,  who  was  defendant 
in  an  action  by  the  pornonal  representative 
of  an  estate  to  set  aside  a  transfer  of  a 
certain  note  and  mortgage  to  him,  and  have 
them  declared  assets  of  the  estate,  was 
conceded  to  be  incompetent  to  testify  for 
her  husband,  but  was  claimed  to  be  com- 
pf'tent  for  his  codefendant, — a  contention 
that  was  denied. 

The  statute  involved  in  the  foregoing 
case,  §  501  of  the  Revised  Statutes  of  1881, 
provided  that  when  the  *iuisband  or  wife 
is  a  party,  and  not  a  competent  witness 
in  his  or  her  own  behalf,  the  other  shall 
also  be  excluded."  Although  the  Statute 
of  1881  was  in  force,  and  governed  the 
case  of  Williams  v.  Riley  (1882)  88  Ind. 
290,  this  particular  section  seems  to  have 
escaped  the  attention  of  the  court  in  that 
case,  and  it  was  accordingly  held  that  the 
wife  of  the  defendant  in  an  action  on  a 
promissory  note  by  the  heirs  of  the  holder 
of  the  note  was  competent  to  prove  that 
she  was  present  when  a  payment  was  made 
upon  the  note  which  reduced  it  as  claimed 
by  the  defendant.  The  court,  in  referring 
to  the  law  relating  to  the  competency  of 
husband  and  wife  as  witnesses,  states  that 
husband  and  wife  are  no  longer  incompetent 
witnesses  for  or  against  each  other,  except 
that  neither  of  them  is  allowed  to  testify 
in  relation  to  a  communication  made  by 
the  other.  The  evidence  involved  in  this 
case  not  being  a  communication,  the  wife 
was  held  competent. 
L.R.A.1917A. 


brought  by  or  against  the  wiie  if  she 
had  been  unmarried,  either,  but  not 
both,  husband  and  wife  may  testify. 
Where  the  wife  is  incompetent  in  an  ac- 
tion by  virtue  of  another  statute  making 
a  person  incompetent  to  testify  for  him- 
self as  to  certain  matters  in  actions  in- 
volving decedents'  estates,^''  it  has  been 
held  that,  the  wife  not  being  competent, 
the  husband  is  incompetent.^* 

Whatever  may  be  the  theory  as  to 
whether  a  removal  of  the  disqualiiioa- 
tion  of  interest  *^  removes  the  disquali- 
fication of  husband  or  wife,  a  subsequent 
provision    in    the    statute    may    deter- 

"■  .     ■         w ■  ■ 

«7  The  substance  of  the  Kentucky  statute 
i«  stated  in  Hright  v.  Swinebroad  (1899) 
106  Ky.  737,  51  S.  W.  578,  to  be  that  "no 
person  shall  testify  for  himself  concerning 
any  verbal  statement  or  any  transaction 
with  or  any  act  done  or  omitted  to  be  done 
.  .  .  by  one  who  is  dead  when  the  tes- 
timony is  offered  to  be  given,  except  for 
the  purpose  and  to  the  extent  of  affecting 
one  who  is  living  and  who  .  .  .  heard 
such  statement  or  was  present  when  sucli 
transaction  took  place  or  when  such  act 
was  done  or  omitted  to  be  done,"  and  ex- 
cept in  other  cases  inunaterial  in  this  note. 
A  statute  relating  to  husband  and  wife  in 
effect  provided  that  in  actions  which  might 
have  been  brought  by  or  against  the  wife 
if  she  had  been  unmarried,  either,  but  not 
both,  husband  and  wife  may  testify. 

"Bright  V.  Swinebroad  (Ky.)  supra. 
The  action  was  one  by  the  wife  against 
her  husband  as  trustee,  the  executors  of 
the  payee  of  a  note,  and  the  makers  of  the 
note,  the  wife  claiming  that  the  payee  had 
given  the  note  to  her  husband  as  trustee 
for  her,  and  asking  that  it  be  collected  and 
the  proceeds  paid  to  her.  The  answer  of 
the  Imsband  admitted  the  substantial  facts 
as  stated  in  the  plaintiff's  petition,  and 
upon  the  trial  the  husband  was  offered  as 
a  witness  to  certain  transactions  whicli 
were  claimed  to  have  taken  place  between 
the  wife  and  the  decedent.  It  is  stated  by 
the  court  that  "upon  a  careful  considera- 
tion of  the  authorities  and  the  reason  of 
the  law,  we  are  of  opinion  that  the  hus- 
band could  only  testify  as  to  such  transac- 
tions as  the  wife  could  have  testified  to 
if  the  ^amc  had  been  within  her  knowledge." 
The  wife  being  incompetent  to  testify  to 
the  conversations  or  transactions  had  with 
the  decedent  or  to  the  promises  made  by 
him,  the  husband  was  held  likewise  incom- 
petent. No  point  is  made  of  the  fact  that 
the  husband  was  a  party  to  the  proceeding. 

3»Treleaven  v.  Dixon  (1886)  119  111.  548, 
9  N.  E.  189.  The  statute  provides  that 
'^no  person  shall  be  disqualified  as  a  wit- 
ness in  any  civil  action,  suit,  or  proceed- 
ing except  as  hereinafter  stated,  by  reason 
of  his  or  her  interest  in  the  event  thereof 
as  a  party  or  otherwise."  In  the  2d  section 
it  is  provided  in  what  cases  the  disability 
is  not  removed,  as  follows:     "No  party  to 
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mine  the  competeney  in  go  far  as  it  r 
is  involved  in  actions  against  decedents' 
estates.  In  Illinois  it  is  provided  in  a 
snbseqnent  section  that  the  husband  or 
wife  shall  not,  by  virtue  of  the  general 
statutory  provision  removing  the  com- 
mon-law disqualification,  be  rendered 
competent  to  testify  for  or  against  each 
other  as  to  any  transaction  or  conversa- 
tion occurring  during  the  marriage,  ex- 
cept in  certain  cases  in  which  they  may 


testify  for  or  against  each  other  in  the 
same  manner  ''as  other  parties  may  un- 
der the  provisions  of  this  act."*'  The 
word  **party"  is  held  to  have  a  well-de- 
fined meaning  in  the  statute,  distinguish- 
able from  the  word  '^person/'  and  to  be 
confined  to  meaning  a  party  to  a  suit^^ 
or  a  party  in  interest  in  the  suit.  A 
party  to  an  action  involving  a  deced- 
ent's estate  not  being  competent,  the 
spouse  of  a  party  is  also  incompetent.^^ 


any  civil  action»  ...  or  person  directly  ^ 
iflterested  in  the  eveut  thereof,  shall  be 
allowed  to  testify  therein  of  his  own  mo- 
tion or  in  his  own  behalf  bv  virtue  of  the 
foregoing  section  when  any  adverse  party 
sues  or  defends  as  the  .  .  .  executor  of 
any  deceased  person/'  etc.  It  will  be  no- 
ticed that  this  statute  renders  the  party 
incompetent,  and  not  merely  incompetent 
to  testify  to  certain  matters. 

40  Treleaven  v.  Dixon  (111.)  supra.  In  the 
chapter  containing  the  sections  siiown  above 
in  note  39,  there  follows  §  5,  which  pro- 
vides that  "no  hui>band  or  wife  sliall  by 
virtue  of  §  1  of  this  act  be  rendered  com- 
petent to  tentify  for  or  against  each  other 
as  to  any  traut-aetlon  or  conversation  oc- 
curring during  the  marriage,  whether  called  j 
as  a  witness  during  the  existence  of  the  | 
marriage  or  after  its  dissolution,  except  in  ; 
cases  where  the  wife  would,  if  unmarried, 
l)€  plaintiff  or  defendant,  or  where  the 
rause  of  action  crows  out  of  a  personal 
vrong  or  injury  done  by  one  to.  the  other, 
or  gi'owg  out  of  the  neglect  of  the  husband 
to  furnish  the  wife  with  a  suitable  sup- 
port, and  except  in  cases  where  the  litiga- 
tion shall  be  concerning  the  separate  prop- 
erty of  the  wife,  and  suits  for  divorce,  and 
except  also  in  actions  upon  policies  of  in- 
surance of  pro]>erty  so  far  as  relates  to 
the  amount  and  value  of  the  property  al- 
legrd  to  be  injured  or  destroyed,  or  in  ac- 
tions against  carriers  so  far  as  relates  to 
the  loss  of  property  and  the  amount  and 
vahie  thereof,  or  in  all  matters  of  business 
transactions  where  the  transaction  was 
had  and  conducted  by  such  married  woman 
as  the  agent  of  her  hu/^band, — in  all  of 
which  cases  the  husband  and  wife  may  tes- 
tify for  or  against  each  otlicr  in  the  same 
manner  as  other  parties  may  under  the 
provisions  of  this  act," 

*l  Treleaven  v.  Dixon  (111.)  supra.  The 
same  argument  waM  advajiced  in  Mueller 
v.  Robhan  { 1879)  94  111.  142,  but  the  court 
does  not  make  its  conclusion  clear  on  this 
point.  The  theoi;y  of  the  Mueller  Case  is 
different  from  that  of  the  Treleaven  Case. 
See  infra,  note  45. 

« Crane  v.  Ciane  (1876).  81  111.  165  (hus- 
band of  plaintiff  incompetent  to  testify  in 
an  action  against  the  widow  and  heirs  of 
a  grantee  of  the  wife^  to  set  aside  the 
deed  on  the  ground  of  diuess  nn.d  undue 
influence) ;  Warrick  v.  Hull  (i882)  102.  111. 
280  (mortgagor  incpmpetent  to  testify  in 
«n  action  by  his  wife  against  the  executor 
of  the  estate  of  the  mortgagee,  to  enjoin  a 
L-R.A.lonA. 


proposed  sale  of  the  property  on  the  ground 
that  she  had  not  acknowledged  the  deed  so 
as  to  release  her  homestead  rights). 

Treleaven  v.  Dixon  (1886)  119  111.  548, 
9  N.  E.  189,  holding  a  husband  incompetent 
to  testify  in  an  action  by  the  wife  against 
the  executors  and  trustees  of  an  assignee 
of  a  mortgage  given  by  the  husband  and 
wife  upon  her  property,  to  set  aside  a  sale 
of  the  property  on  the  ground  that  tlie 
time  for  payment  of  the  note  secured  by 
the  mortgage  was  extended  by  a  contract 
between  her  hu.sband  and  the  assignee  with- 
out her  consent  after  the  maturity  of  the 
note,  the  trust  deed  thereby  released  and 
extinguished  as  a  security.  The  fact  of  an 
extension  was  put  in  issue  by  a  denial, 
and  the  only  witness  by  whom  the  contract 
is  claimed  to  have  been  proved  was  the 
husband  of  the  complainant.  This  case  ex- 
pressly overrules  2ilarshall  v.  Peck  (1878) 
91  111.  187,  and  must  be  considered  as  over- 
ruling Corderey  v.  Hughes  (1880)  6  lU. 
App.  401,  which  relies  upon  Marshall  v. 
Peck. 

Way  V.  Ilarriman  (1888)  126  III.  132,  18 
N.  £.  206,  holding  the  husband  of  the 
daughter  of  a  decedent  an  incompetent 
witness  to  prove  a  contract  by  which  the 
decedent  conveyed  certain  personal  prop- 
erty to  the  daughter  in  consideration  of 
care  and  support,  in  an  action  by  other 
heirs  to  compel  an  accounting  of  tbis  prop- 
erty and  distribution  according  to  the  in- 
testate laws. 

Shaw  V. .  Schoonover  (1889)  130  III.  448,. 
22  X.  £.  589,  holding  the  husband  of  a 
daughter  of  an  intestate  an  incompetent 
witness  wnth  reference  to  a  verbal  agree- 
ment between  his  wife  and .  the  intestate 
by  which  the  intestate  was  to  convey  land 
to  the  wife,  in  a  crossbill  filed  by  the 
wife  in  an  action  in  partition,  to  compel 
the  execution  of  the  deed  in  accordance  with 
the  agreement.  The  husband  was  a  party 
to  the  action  in  partition  as  was  also  his 
wife  as  heir,  but  upon  the  crossbill  filed 
by  the  wife  the  court  points  out  that  his 
wife  was  8uing  not  as  heir  for  her  inher- 
itance, but  was  claiming  to  be  an  owner 
of  certain  of  the  property  involved  in  the 
partition  action  by  virtue  of  a  contract; 
that  the  real  defendants  in  this  crossbill 
were  her  brothers  and  sisters. 

Shovors  V.  Warrick  (1894)  152  111.  355, 
38.^'.  ?S|  792,  holding  the  husband  of  the 
plaintiff  an  incompetent  witness  in  an  ac- 
tion by  her  ajjciiiist  the  executors,  devisees, 
and  heirs  of  tn^  jfathej;  of  her  former  bus- 
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It  is  the  theory  of  some  cases  that  the 
statute  relating  to  the  competency  of 
witnesses  in  actions  involving  decedents' 
estates  does  not  apply  to  the  determina- 
tion of  the  competency  of  witnesses  in 
all  will  contests,**  but  where  it  does  ap- 
ply the  spouse  of  a  party  is  incompe- 
tent to  testify.** 

A  construction  more  in  accord  with 
the  language  of  the  statute  was  given 
in  an  early  case**^  in  this  jurisdiction, 
but  its  reasoning  has  been  disregarded. 
Section  5  of  the  statute  set  out  in  note 
40  herein  is  stated  to  necessarily  imply 
''that  the  lang^uage  of  §  1  was  intended 


by  the  legislature  to  be  used  in  a  sense 
so  broad  as  to  admit  husband  and  wife 
to  testify  for  or  against  each  other  as 
other  witnesses,  in  all  cases  except  in  so 
far  as  the  act  should  otherwise  provide.'' 
Section  5  of  the  act  contains  a  limitation 
and  an  exception  to  the  limitation.  In 
the  limitation  husband  or  wife  is  ren- 
dered incompetent  to  testify  for  or 
against  the  other  as  to  any  transaction 
or  conversation  occurring  during  the 
marriage.  In  the  exception  there  are 
excepted  from  this  limitation  certain 
specified  cases  in  which  the  husband  and 
wife  may   testify   for  or  against   each 


band,  to  compel  the  specific  performance 
of  an  agreement  between  the  former  hus- 
band and  his  father  whereby  the  father 
agreed  to  sell  and  convey  to  the  former 
husband  certain  land,  the  plaintifT  having 
inherited  the  land  upon  the  death  of  her 
former  husband. 

Stodder  v.  Hoffman  (1895)  168  IlL  486, 
41  N.  £.  1082,  holding  to  be  an  incompetent 
witness  the  husband  of  a  defendant  in  an 
ejectment  suit  by  some  of  the  heirs  at  law 
against  others,  among  whom  was  the  wife, 
who  claimed  the  real  estate  in  question  to 
have  been  held  in  trust  for  her  by  her 
father,  and  also  to  have  been  included  in 
a  devise  to  her. 

Mann  v.  Foerein  (1897)  166  DL  446,  46 
N.  E.  1119,  holding  to  be  an  incompetent 
witness  the  husband  of  plaintiff  in  an  ac- 
tion brought  against  the  executor  of  an 
estate  upon  a  promissory  note  alleged  to 
have  been  executed  by  the  decedent. 

Heintz  v.  Dennis  (1906)  216  111.  487,  75 
y.  £.  192,  holding  incompetent  the  husband 
of  a  child  by  a  second  marriage  who  claimed 
to  b»  the  equitable  owner  of  certain  prop- 
ertv  standing  in  the  name  of  her  mother, 
and  who  sought  to  have  removed  as  a  cloud 
thereon  the  claim  of  an  heir  of  the  mother 
by  a  former  marriage.  It  was,  however, 
held  in  this  case  that  there  was  sufficient 
evidence  to  sustain  a  decree  for  the  plaintiff 
without  the  evidence  of  the  husband. 

Jones  V.  Abbott  (1908)  236  DL  220,  86 
N.  E.  279,  holding  incompetent  the  wife 
of  the  executor  of  a  will  in  an  action  by 
the  heirs  of  the  decedent  seeking  to  set  it 
aside  and  to  have  a  partition  of  the  real 
estate  and  other  relief. 

Gillara  v.  Wright  (1910)  246  lU.  398,  138 
Am.  St.  Rep.  243,  92  N.  E,  906,  holding 
incompetent  the  husband  of  an  heir  of  the 
father  in  an  action  by  the  heirs  of  the 
mother  to  set  aside  a  deed  of  a  homestead 
from  the  mother  to  the  father. 

Lines  v.  Willey  (1912)  253  111.  440,  97 
N.  E.  843,  holding  that  the  husband  of  a 
grantee  was  an  incompetent  witness  as  to 
a  conversation  he  had  with  the  grantor, 
in  an  action  by  the  heirs  of  the  grantor  to 
ftot  aside  the  deed. 

Giffert  v.  McGiiorn  (1893)  51  111.  App. 
387,  holding  the  husband  of  a  defendant 
in  an  action  by  the  executor  of  an  attorney 
for  attorneys'  fees  an  incompetent  witness 
I..R.A.1917A. 


for  his  wife.  The  action  was  brought 
against  both  the  husband  and  wife,  but  the 
husband  was  not  served,  the  judgment  was 
obtained  before  the  justice  against  the  wife 
only,  and  she  appealed  to  the  superior 
court,  where  the  question  as  to  his  com- 
petencv  as  a  witness  arose. 

Hamilton  v.  Chaffee  (1910)  158  lU.  App. 
64,  holding  that  the  husband  of  a  remain- 
derman is  an  incompetent  witness  in  an 
action  upon  a  claim  against  the  executors 
of  the  life  tenant  for  waste. 

Piatt  V.  Williams  (1912)  175  IlL  App.  1, 
holding  incompetent  the  wife  of  an  execu- 
tor who  was  also  an  heir,  in  an  action  by 
another  heir  to  compel  the  executor  to  ac- 
count to  the  estate  for  money  which  he 
claimed  as  a  gift  from  the  ancestor. 

In  McGooden  v.  Bartholic  (1907)  132  IlL 
App.  392,  where  a  wife  who  was  a  party 
to  a  proceeding  in  equity  against  the  heirs 
of  a  mortgagee  to  cancel  the  mortgage  was 
decided  to  be  an  incompetent  witness  in 
her  own  behalf,  it  was  stated  that  she  was 
not  a  competent  witness  to  testify  to  any- 
thing in  behalf  of  her  husband,  unless  she 
was  competent  to  testify  in  her  own  behalf. 

On  the  contrary,  the  husband  of  an  heir 
of  an  intestate  not  a  party  to  the  suit 
was  held  a  competent  witness  on  behalf  of 
the  administrator  in  an  action  on  a  note 
given  by  the  intestate,  in  Graves  v.  Safford 
(1891)  41  111.  App.  659;  but  there  is  no 
discussion. 

4>"See  supra,  subd.  I. 

44  The  wife  of  the  plaintiff  in  a  bill 
against  a  devisee  to  set  aside  a  will  upon 
the  alleged  grounds  of  mental  incapacity 
and  undue  influence  is  incompetent  to  tes- 
tify. Bevelot  v.  Lestrade  (1894)  168  IlL 
625,  38  N.  E.  1066. 

Pyle  V.  Pyle  (1896)  158  m.  289,  41  N.  E. 
999,  holding  that  the  husband  of  an  heir 
and  devisee  whose  interest  was  adverse  to 
that  of  the  executors  and  other  devisees 
was  an  incompetent  witness  in  a  bill  to 
set  aside  the  will. 

Smith  V.  Smith  (1897)  168  HL  488,  48 
N.  E.  96,  holding  to  be  incompetent  as  a 
witness  the  husband  of  one  of  the  collateral 
heirs  who  filed  a  bill  contesting  the  will  of 
a  decedent  against  the  executor  and  the 
widow,  who  was  devisee  of  the  estate. 

4ft  Mueller  ▼.  Rebhan   (1879)   94  IlL  142. 
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other  in  the  same  manner  as  other  par- 
ties. Applying  this  to  the  competency 
of  husband  or  wife  as  a  witness  for  the 
other,  it  follows  that  hnsband  or  wife  is 
compet^t  unless  offered  as  to  a  trans- 
action or  conversation  occurring  during 
the  marriage,  in  which  event  he  is  in- 
competent unless  the  case  falls  within 
one  of  the  exceptions  specified  in  the 
statute,  and  in  that  case  he  may  testify 
as  other  parties.  To  justify  the  con- 
struction finally  placed  upon  this  stat- 
ute, it  would  seem  necessary  that  it  pro- 
vide that  ''no  husband  or  wife  shall,  by 
virtue  of  §  1  of  this  act,  be  rendered 
competent  to  testify  except  as  other  par- 
ties may  under  the  provisions  of  the  act.'' 
In  Missouri  an  express  statute  follow- 
ing the  general  one  removing  disquali- 
fication by  reason  of  interest  as  a  party 
or  otherwise  provides  that  husband  or 
wife  shall  not  be  disqualified  as  a  wit- 
ness  in    certain    specified    suits    by    or 

4«  Section  4652  of  the  Revised  Statutes 
of  1899  provides  that  "no  person  shall  be 
disqualified  as  a  witness  in  any  civil  suit 
or  proceeding  at  law  or  in  equity  by  reason 
of  his  interest  in  the  event  of  the  same  as 
a  party  or  otherwise ;  .  .  .  provided  that 
in  actions  wh^^  e  one  of  the  original  parties 
to  the  contract  or  cause  of  action  in  issue 
and  on  trial  is  dead  or  .  .  .  insane,  the 
other  party  to  such  contract  or  cause  of 
action  shall  not  be  admitted  to  testify 
either  in  his  own  favor  or  in  favor  of  any 
party  to  the  action  claiming  under  him." 
Section  4656  provides  that  "no  married 
\«oman  shall  be  disqualified  as  a  witness 
in  any  civil  suit  or  proceeding  prosecuted 
in  the  name  of  or  against  her  husband, 
whether  joined  or  not  with  her  husband 
as  a  party,  in  the  following  cases:  to  wit. 
.  .  .  And  no  married  man  shall  be  dis- 
qualified as  a  witness  in  any  such  civil 
suit  or  proceeding  prosecuted  in  the  name 
of  or  against  his  wife,  whether  he  be  joined 
\^'ith  her  or  not  as  a  party/'  in  certain 
^peci6ed  cases.  Apparently  this  was  not 
the  first  statute  of  this  kind  in  this  state. 

^Forrister  v.  Sullivan  (1910)  231  Mo. 
345,  132  8.  W.  722  (wife  incompetent  -n 
action  in  specific  performance  by  husband 
a^inst  heirs  and  devisees  of  vendor) ; 
Oliver  V.  Johnson  (1911)  238  Mo.  359,  142 
S.  W.  274  (husband  incompetent  in  action 
hy  wife  in  specific  performance  against 
heirs  and  devisees  of  vendor).  Both  par- 
ties were  held  to  have  been  correctly  al- 
lowed to  testify  so  far  as  competent  in 
rebuttal;  but  there  was  no  discussion. 

In  Norvell  v.  Ckx>per  (1911)  155  Mo. 
App.  445.  134  6.  W.  1095,  the  husband  of 
an  heir  of  the  decedent  was  held  ineompc- 
tent  in  an  action  against  the  estate  of  the 
decedent  upon  a  promissory  note  alleged  to 
have  been  signed  by  him.  It  was  finally 
held  in  this  ease,  however,  that  the  objec- 
tion to  the  competency  of  the  husband  had 
L.R.A.1917A. 


against  the  other.^  This  would  seem  to 
exclude  them  as  witnesses  in  any  other 
than  the  specified  cases.  The  references 
to  statutes  in  the  cases  in  this  jurisdic- 
tion are  entirely  lacking,  or  so  meager 
that  it  is  impossible  to  determine  the 
basis  of  the  decision.  In  the  earlier 
cases  the  husband  or  wife,  as  the  case 
may  be,  is  held  incompetent.*'^  The  hus- 
band or  wife  of  one  interested  though 
not  a  party  to  such  an  action  is  held  in- 
competent though  the  estate  which  de- 
scends to  his  wife  becomes  her  separate 
estate.**  On  the  contrary,  it  has  been 
held  in  a  late  case  in  this  jurisdiction 
that  the  husband  of  one  of  the  principal 
beneficiaries  under  a  will  and  a  defend- 
ant in  an  action  to  contest  the  vdll  is  a 
competent  witness  as  to  the  sanity  of 
the  testator,  where  the  property  acquired 
by  the  will  would  become  at  once  the 
separate  estate  of  the  wife.** 

been  waived.  The  court  states  that  the 
"disqualification  of  the  husband  is  not  re- 
moved by  the  statutes  in  the  circumstances 
of  this  case." 

« Tucker  v.  Gentry  (1902)  93  Mo.  App. 
655,  67  S,  W.  723.  It  is  stated  that  the 
argument  that  because  the  estate  of  the 
decedent  which  descended  to  the  witness's 
wife  under  the  statute  became  her  separate 
estate,  the  husband  has  no  such  interest 
as  would  disqualify  him  as  a  witness, 
would  be  good  perhaps  if  the  statute  which 
governs  the  rights  of  married  women 
changed  the  entire  relation  that  existed  be- 
tween husband  and  wife  at  common  law, 
but  unfortunately  for  the  plaintiff's  conten- 
tion it  does  not. 

Re  Imboden  (1907)  128  Mo.  App.  555, 
107  S.  W.  400,  holding  the  husband  of  the 
legatee  under  the  will  of  a  decedent  an 
incompetent  witness  in  an  action  against 
the  executor  of  the  estate  by  one  claiming 
to  be  the  widow  of  the  decedent;  the  court 
stating  that  the  husband  had  "only  a  con- 
tingent interest  in  the  estate,  and  was  not 
a  competent  witness  by  reason  of  any  in- 
terest he  had  in  the  matter  in  controversy 
or  in  the  estate  of  Imbo<len,  and  was  there- 
fore not  competent  to  testify  in  behalf  of 
his  wife." 

Hyde  v.  Honiter  (1913)  175  Mo.  App. 
583,  158  S.  W.  83.  A  distributee  under  the 
statute  of  the  state  has  the  right  to  appeal 
on  the  theory  that  he  is  one  of  the  real 
parties  in  interest.  His  interest  is  such 
as  to  disqualify  the  wife. 

«In  Ray  v.  Westall  (1916)  267  Me.  180, 
183  a  W.  629,  the  court  states  that  "it 
does  not  appear  from  the  record  that 
.  .  .  [the  wife]  was  present  at  any  of 
the  times  referred  to  by  her  husband  when 
he  observed  the  acts  and  conduct  of  tes- 
tator. He  was  not  asked  to  state  any 
conversation  he  had  with  testator  or  any 
other  person.     He  was  simply  called  npon 
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b.  Where  common-Utiv  rule  is  treated 
as  no  longer  in  force* 

1.  In  general. 

Where  the  disqualification  of  the  com- 
mon law  as  to  husband  or  wife  is 
treated  as  having  been  removed,  it  be- 
comes a  question  whether  a  statutory 
disqualification  has  been  placed  upon  the 
spouse  of  a  party  by  the  statutes  re- 
lating to  actions  involving  decedents* 
estates.  Where  there  is  an  express 
statutory  provision  as  to  husband  or 
wife,  this  is  easily  determined. 

Under  an  early  New  York  statute 
which  expressly  provided  that  the  hus- 
band or  wife  of  a  party  to  an  action  or 
of  a  person  interested  who,  under  the 
general  section  disqualifying  a  party  to 
the  personal  transactions  with  deceased 
persons,  could  not  be  examined  concern- 
ing such  a  transaction,  could  not  be  ex- 
amined concerning  the  same  transaction 
or  a  like  transaction  between  the  witness 
and  the  deceased  person,  the  husband  of 
a  mortgagor  who  joined  his  wife  in  the 
mortgage  was  held  incompetent  to  testi- 


fy in  an  action  by  the  executor  of  the 
mortgagee  to  foreclose  the  mortgage 
against  the  husband  and  wife  and  a 
grantee  of  the  land,  the  oourt  stating 
that,  inasmuch  as  the  wife  woald  have 
been  precluded  by  the  general  statute 
from  testifying  in  behalf  of  the  grantee, 
the  successor  to  her  title,  as  to  a  per- 
sonal transaction  between  herself  and 
the  deceased,  her  husband  was  equally 
incompetent  to  testify  in  behalf  of  her 
grantee  to  the  same  transaction,  or  to 
a  like  personal  transaction  between  him- 
self and  the  deceased.^^ 

Other  statutes  expressly  relatiag  to 
husband  and  wife  make  them  incom- 
petent only  as  to  certain  testimony.** 

Where  there  is  no  express  statutory 
provision,  the  question  becomes  one  o£ 
construction.  The  statutes  in  this  re- 
gard may  be  divided  into  three  Glasses: 
First.  Those  merely  rendering  incom- 
petent, parties  to  actions  involving  de- 
cedents' estates.**  The  husband  or  wife 
of  a  party  is  not  excluded  by  a  statute 
which  merely  excludes  the  other  party 
or  opposite  party.*^^     A  statute  provid- 


to  express  his  opinion  as  a  nonprofessional 
witness,  based  upon  what  he  obBerved  while 
in  the  presence  of  testator.  We  find  noth- 
ing in  our  statutes^  nor  in  the  provisions 
of  the  common  law  construed  in  connection 
with  the  statutes,  which  would  preclude 
Mr.  Weatall  from  testifying  as  he  did  in 
behalf  of  all  the  defendants  to  this  action." 

50  Whitehead  v.  Smith  (1880)  81  N.  Y. 
151.  This  section  of  the  statute  was  sub- 
sequently repealed. 

And  see  Indiana  statufe,  supra,  note  36« 

A  wife  whose  husband  was  held  incom- 
petent to  testify  was  accordingly  held  in* 
competent  under  this  statute,  in  Waver  v. 
Waver  (1878)  15  Hun  (N.  Y.)  277. 

61  See  Iowa  cases,  infra,  III.  c 

M  Miller  v.  Miller  (1901)  7  Ariz.  316,  64 
Pao.  415.  The  statutory  provision  was  to 
the  effect  that  "in  any  action  by  or  against 
administrators  in  which  judgment  may  be 
rendered  for  or  against  them  as  such,  nei^ 
ther  party  shall  be  allow^ed  to  testify 
against  the  other  as  to  any  transaction 
with  or  statements  made  by  the  intestate, 
unless  called  to  testify  thereto  by  the  oppo- 
site party,  or  required  to  testify  thereto 
by  the  court;  and  the  provisions  of  this 
section  extend  to  and  include  all  actions 
by  or  against  heirs  or  legal  representatives 
of  the  decedent,  arising  out  of  any  transact 
tion  with  such  decedent." 

See  Maryland  statute  set  out  in  Trahem 
▼.  Colbinrn,  infra,  note  55. 

MHowe  V.  Howe  (1868)  99  Mass.  88 
(husband  held  competent);  Gotherman  v. 
Cotberman  (1885)  58  Mich.  465,  26  N.  W. 
467  (wifft  held  competent) :  Fo^lev  v.  Lotigh- 
ran  (180T>  60  N.  J.  L.  464,  38  Atl.  060; 
89  Atl.  358. 
L.R.A.1017A. 


It  has  been  stated  in  a  case  in  which 
the  administrator  of  the  deceased  payee 
of  a  note  is  suing  the  wife  of  the  principal, 
that,  the  husband  not  being  a  party,  a 
statute  prohibiting  a  party  from  testifying 
when  the  other  party  is  an  administrator, 
unless  the  latter  elect  to  testify,  has  no 
application.  The  action  was  in  fact  against 
the  husband  and  wife  in  this  case,  but  the 
husband  was  defaulted  and  the  wife  de- 
fended on  the  ground  that  the  note  was 
in  fact  the  husband's  and  she  was  surety 
for  him.  It  is  stated  that  his  competency 
as  a  witness  was  no  more  affected  by  the 
statute  above  mentioned  than  it  would 
have  been  if  the  action  had  been  against 
the  wife  alone  upon  her  several  promise. 
Chaae  v.  Pitman  (1898)  69  N.  H.  423,  43 
AtL  617. 

In  Marx  v.  Marx  (1916)  127  Md.  373,  96 
Atl.  544,  a  husband  who  was  an  heir  and 
devisee  of  an  estate  was  held  a  competent 
witness  in  an  action  by  his  wife  against 
the  executor  to  recover  for  services  ren- 
dered, the  court  denying  the  contention 
that  the  husband  and  wife  are  so  connected 
that  a  verdict  in  favor  of  the  wife  would 
result  to  the  benefit  of  the  husband,  and 
that  for  such  reason  he  should  be  regarded 
as  one  of  the  parties  to  the  suit.  It  is 
stated  that  to  hold  the  husband  incompe- 
tent to  testify  as  to  transaetionB  between 
his  wife  and  the  decedent  in  such  a  suit 
would  be  extending  th^  meaning  of  the 
evidence  act,  §  3,  article  35,  of  the  Code 
of  1912,  beyond  that  heretofore  given  it. 
and  also  that  such  a  construction  of  the 
act  would  be  unwarrantable. 

In  Gmham  v.  Alexander  (1900)  12S  Mich. 
168,  81  N.  W.  1084,  the  decedent  and  his 
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mg  that  no  ^person'^  ahall  testify  where 
the  adverse  party  iB  executoFi  ate.,  has 
been  construed  to  exclude  only  parties 
to  the  8uit.*^  It  has  been  held  that  the 
husband  of  a  woman  who  is  suing 
through  him  as  next  friend  is  a  com- 
petent witness.    He  is  stated  not  to  be 


a  party  within  the  meaning  of  the  statu-^ 
tory  provision  rendering  incompetent  a 
party  to  a  contract  with  a  person  since 
deceased.** 

Second.  Those  which  render  incom- 
petent not  only  parties,  but  also  per- 
sons interested.*^     The  spouse  is  not  a 


wife  made  the  wife  of  the  defendant  a  gift 
of  a  bond  for  money;  this  bond  was  paid 
in  the  lifetime  of  the  decedent,  but  the 
defendant  gave  his  note  for  the  amount 
under  cffcumstanoes  which  were  held  to 
make  the  note  witJu>ut  coneideration.  The 
wife  of  the  defendant  was  a  witness  in 
making  out  this  defense,  and  it  was  claimed 
that  she  was  incompetent;  her  testimony 
relating  to  facts  which  were  in  some  part 
within  the  knowledge  of  the  decedent.  In 
holding  her  competent  the  court  states 
that  she  is  not  the  oppoaite  party  to  this 
aetion  within  the  meaning  of  the  statute; 
it  is  true  she  assigned  the  bond  to  her 
husband,  but  no  reeovery  on  the  bond  is 
sought.  In  the  controversy  as  it  relates 
to  the  note  and  the  recovery  thereon  she 
is  no  more  concerned  than  is  the  wife  of 
any  litigant  in  the  result  of  a  suit  to  which 
he  is  a  party. 

In  Clements  v.  Marston  (1872)  52  N.  H. 
31.  The  wife  in  this  case,  who  had  acted 
as  the  husband's  agent  in  transactions 
with  a  deeedcnti  was  held  ooropctent  to 
testify  in  a  snit  against  the  administrator. 

The  rale  of  tliis  case  is  applied  in  Chase 
r.  PitBoan  (N.  H.)  supra,  whei-e,  in  an 
action  against  the  husband  and  wife  upon 
a  promissory  note,  the  husband  was  de- 
faulted and  the  wife  defended  on  the 
groond  that'  the  note  was  in  fact  the  hns- 
hand's  and  she  was  surety  for  him,  and 
the  competency  of  the  husband  as  a  wit- 
ness was  involved.  The  husband  is  treated 
as  not  being  a  party. 

A  husband  who  was  a  party  defendant 
with  his  wife  in  an  action  by  executors  to 
recover  possession  of  a  tract  of  land,  in 
whieh  his  wife  for  a  plea  filed  a  bill  in 
equity  praying  for  the  specific  performance 
of  a  parol  contract  made  with  the  plain* 
ti/f's  testator  for  the  conveyance  of  the 
land  to  her,  was  held  a  competent  witness 
in  favor  of  his  wife,  although  the  executors 
did  not  elect  to  testify  and  although  the 
husband,  being  a  party  to  the  action,  could 
not  be  a  witness  for  himself.  White  v. 
Poole  (190ft)  74  N.  H.  71,  66  Atl.  255. 

MShafer  v.  Dean  (1870)  29  Iowa,  144. 
Apparently  the  Iowa  statute  was  subsc' 
quently  changed.  See  subsequent  Iowa 
cases  cited  in  III.  c,  infra. 

In  Cadwalader  t.  Pyle  (1915)  95  Kan. 
337,  148  Pktc.  666,  where  a  statute  relating 
to  actions  involving  decedents'  estates  orig- 
inally began  with  the  words^  "no  party 
shall  be  allowed  to  testify,"  iHit  was  sub- 
ReqnenUy  diangod  to  read,  "'no  person  slMdl 
be  all&wed  to  testify,''  the  eourt  estates 
ihat  this  change  •  suggests  a  pntpose  to 
extend  the  rule  towidaeises  who  ara  not 
parties,  but  a  contrary  inference  can  be 
L.rv.A.1917A.  ! 


drawn  from  the  fact  that,  in  defining  the 
subject  as  to  which  the  witnesR  is  dis- 
qualified, the  statute  still  retains  tlie 
phrase,  *^to  any  transaction  or  oommunica- 
tion  had  personally  by  such  party  with  a 
deceased  person;"  but  the  oourt  does  not 
definitely  decide  the  question. 

A  statutory  provision  that  "no  person" 
shall  be  allowed  to  testify  under  the  pro- 
visions of  the  statute  removing  the  com- 
mon-law disqualifications  generally,  when 
the  adverse  party  is  the  representative  of 
a  deceased  person,  is  stated  in  Stewart  v. 
Budd  (1888)  7  Mont.  673,  10  Pac.  221,  not 
to  make  interest  a  disqualification.  It  is 
stated,  however,  in  this  case  that,  assum- 
ing that  interest  docs  work  a  disqualifica- 
tion, the  wife  of  the  plaintiff  in  an  action 
against  an  administrator  upon  a  promissory 
note  is  not  disqualified,  smce  her  interest 
is  too  remote  and  contingent. 

MTrahern  v.  Colburn  (1884)  63  Md.  99. 
The  statute  here  declared  that  where  an 
original  party  to  a  contract  or  cause  of 
action  is  dead,  or  where  an  executor  or 
administrator  is  a  party  to  the  suit,  nei- 
ther party  shall  be  admitted  to  testify  ou 
his  own  offer  or  upon  the  call  of  lus  co- 
complainant  or  codefendant  otherwise  than 
now  by  law  allowed,  unless  a  nominal 
party  merely. 

6«  Butler  V.  Phillips  (1900)  38  Colo. 
378,  88  Pac.  480,  12  Anu.  Caa.  204.  The 
statutory  provision  was  ''that  no  party  to 
any  civil  action  ...  or  person  directly 
interested  in  the  event  thereof  shall  be 
allowed  to  testify  therein  ...  by  vir- 
tue of  the  foregoing  section,  when  any  ad- 
verse party  sues  or  defends  as  the  .  .  . 
administrator  ...  of  any  deceased  per- 
son.'* The  "foregoing  section''  i-eferred  to 
in  this  quotation  .  is  the  general  statute 
making  persons,  with  certain  specified  ex- 
ceptions,  *  competent  witnesses,  and  provid- 
ing that  "neither  parties  nor  other  persons 
who  have  an  interest  in  the  event  of  an 
action  or  proceeding  shall  be  excluded." 

^ladson  v.  Madson  (1897)  69  Minn.  37, 
71  N.  W.  824.  The  statute  provided  that 
"it  shall  not  be  competent  for  any  party 
to  an  action,  or  interested  in  the  event 
thereof,  to  give  evidence  therein  of  or  con- 
cerning any  conversation  with  or  admission 
of  a  deceased  or  insane  party  or  person, 
relative  to  any  matter  at  issue  between  the 
pai'ties.*' 

Section  829  of  the  New  York  Code  of 
Civil  Procedure  of  1877  provides  that  "upon 
the  trial  of  an  action  or  the  hearijng  upon 
the  merits  of  a  special  proceeding^  a  party 
or  a  person  interested  in  the  event  .  .  . 
shall  not  be  examined  as  a  witness,  in  liis 
owoL-  behalf  or  interesti  of  in  pehalt  of  the 
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party   within   the  meaning  of   such   a 
statute.*^ 

Third.  Those  which  merely  render 
incompetent  interested  persons.^*  A 
variation  of  this  latter  class  is  found  in 
some  statutes  prohibiting  a  person  from 
testifying  for  himself  against  the  estate 
of  a  deceased  person.  Such  a  statute 
does  not  prohibit  a  husband  or  wife  from 
testifying  for  the  other.^*  It  has  been 
held  under  this  statute  that  a  party  is  a 
competent  witness  if  he  has  no  interest 
in  the  claim.**  And  this  rule  has  been 
applied  to  render  competent  the  husband 
of  the  real  party  in  interest,  where  the 
husband,  although  joined  as  defendant, 


disclaimed  any  interest  in  the  property 
in  controversy.*^  And  in  one  ease  a 
husband  who  joined  his  wife  m  plaintiff 
was  held  competent.** 

2,  Js  spouse  of  a  party  disquo lifted  be- 
cause of  disqualification  of  party. 

Under  the  first  form  of  statute  above 
enumerated  and  the  first  part  of  the 
second  making  a  party  to  such  an  action 
incompetent,  there  arises  the  question 
whether,  by  reason  of  the  fact  that  the 
party  to  such  an  action  is  ineompetent, 
the  spouse  of  the  party  is  likewise  in- 
competent. The  majority  rule  is  that  a 
husband  or  wife  of  a  party  to  an  action 


party  succeeding  to  his  title  or  interest, 
against  the  executor,  administrator,  or  sur- 
vivor of  a  deceased  person,  or  the  commit- 
tee of  a  lunatic  or  a  person  deriving  his 
title  or  interest  from,  through,  or  under  a 
deceased  person  or  lunatic,  by  assignment 
or  otherwise,  concerning  a  personal  trans- 
action or  communication  between  the  wit- 
ness and  the  deceased  person,"  etc. 

Section  590  of  the  North  Carolina  Ck)de 
of  1883  provides  that  "upon  the  trial  of 
an  action,  or  the  bearing  upon  the  merits 
of  a  special  proceeding,  a  party  or  a  person 
interested  in  the  event,  .  .  .  shall  not 
be  examined  as  a  witness  in  his  own  behalf 
or  interest  .  .  .  against  the  executor, 
administrator,  or  survivor  of  a  deceased 
person." 

The  South  Dakota  Statute,  Rev.  Code 
Civ,  Proc.  §  486,  provides  that  "neither 
party  .  .  .  nor  any  person  who  has  or 
ever  had  any  interest  in  the  subject  of  the 
action  adverse  to  the  other  party,  or  to 
his  testator  or  Intestate,  shall  be  allowed 
to  testify,"  etc.  Guillaume  v.  Flannery 
(1906)  21  S.  D.  1,  108  N.  W.  255. 

S7Madson  v.  Madson  (1897)  69  Minn.  37, 
71  N.  W.  824. 

M  See  Alabama  statute,  supra,  note  17. 

Wylie  V.  Charlton  (1896)  43  Neb.  840,  62 
N.  W.  220.  The  statutory  provision  here 
is  as  follows:  ''No  person  having  a  direct 
legal  interest  in  the  result  of  any  civil 
action  or  proceeding,  when  the'  adverse 
party  is  the  representative  of  a  deceased 
person,  shall  be  permitted  to  testify  to 
any  transaction  or  conversation  had  be- 
tween the  deceased  person  and  the  witness^" 
except  in  certain  enumerated  cases. 

MSaffoId  V.  Home  (1894)  72  Miss.  470, 
18  So.  433.  The  wife  of  plaintiff  was  held 
a  competent  witness  in  an  action  in  par- 
tition in  which  plaintiff  claimed  by  deed 
from  the  ancestor.  The  answer  of  the  heirs 
in  this  case  denied  the  delivery  by  their 
ancestor  of  the  deed  under  which  the  plain- 
tiff claimed,  and  asked  cancelation  thereof. 

Spivey  v.  Walton  (1914)  107  Miss.  56, 
64  So.  937  (husband  of  an  heir  held  com- 
petent in  action  by  heir  of  a  devisee  to 
probate  will,  to  testify  to  competency  of 
testator). 

In  Barry  v.  Sturdivant  (1876)  53  Miss. 
L.R.A.1917A. 


490,  the  actual  holding  is  that  a  wife  who 
is  an  executrix,  and  who  has  allowed  a 
claim  of  her  husband  against  the  estate,  is 
competent  to  testify  thereto  upon  the  set- 
tlement of  her  final  account.  It  is  stated 
that  if  she  is  considered  as  testifying  in 
behalf  of  the  original  owner  of  the  demand, 
then,  while  it  is  true  that  she  speaks  as  to 
matters  occurring  in  the  lifetime  of  the 
deceased,  she  is  testifying  about  transac- 
tions which  took  place  between  the  de- 
ceased and  another  person  in  which  she  is 
not  interested.  If,  on  the  other  hand,  she 
is  considered  as  testifying  in  support  of 
her  own  final  account,  then  she  would  be 
testifying  in  reference  to  a  demand  which, 
so  far  as  she  is  concerned,  originated  after 
the  death  of  the  deceased  in  the  course  of 
administration, — a  matter  as  to  whidi  she 
is  expressly  made  competent  by  a  Code 
provision. 

«0  Hedges  v.  Aydelott  (1871)  46  Mias. 
107.  But  in  the  subsequent  case  of  Rein* 
hardt  v.  Evans  (1873)  48  Miss.  230,  where 
a  party  had  assigned  his  claim  against  an 
estate  after  the  institution  of  the  suit, 
and  the  suit  was  being  prosecuted  by  the 
assignee,  the  assignor  was  held  an  incom- 
petent witness. 

61  Rushing  v.  Rushing  (1876)  62  Miss, 
329.  The  court  states  that  the  cases  of 
Hedges  v.  Aydelott  and  Reinhardt  v.  Evans 
are  in  conflict,  but  distinguishes  those  cases 
from  the  case  at  bar  by  stating  that  in 
the  latter  case  the  husband  never  had  any 
interest  in  the  subject-matter  of  the  con- 
troversy, whereas  in  each  of  the  others  the 
nominal  plamtiffs  were  the  original  owners 
of  the  claims  sued  on.  By  the  Code  pro- 
vision in  this  state  husband  and  wife  were 
competent  witnesses  for  each  other  in  civil 
cases. 

«  Ellis  V.  Alford  (1886)  64  Miss.  8,  1  So. 
155.  A  husband  was  permitted  to  testify 
in  an  action  in  chancery  against  the  heirs 
of  a  decedent  asking  for  the  cancelation  of 
a  deed  of  the  wife's  interest  in  tho  an- 
cestral estate,  on  the  ground  that  a  descrip- 
tion of  one  tract  of  land  thereby  conveyed 
was  fraudulently  inserted  in  the  deed;  that 
the  deed  was  made  while  the  wife  was  still 
a  miaor,  and  that  she  had  never  ratified  it. 
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is  not  incompetent  by  reason  of  the  in- 
eompeteney  of  the  spouse  who  is  a  par- 
ty." It  is  pointed  out  in  one  case  in 
whiofa  the  statute  rendered  a  party  in-* 
eompetent  merely  where  the  other  party 
is  a  personal  representative,  etc.,  that 
the  testimony  of  all  persons  is  not  ex- 
«Iuded;  that  the  theory  of  the  statute  is 
that,  as  the  deceased  cannot  give  his 
version  of  the  transaction,  neither  shall 
the  surviving"  party.  Further,  it  is 
stated  that  the  same  reasons  which  ap- 
ply to  the  spouse  who  is  a  party  do  not 
apply  to  the  other  spouse,  since  the 
knowledge  of  the  latter  is  independent 
of  that  of  the  party«^  It  is  stated  in 
another  case  that  the  statute  does  not 
in  terms  prohibit  the  husband  or  wife 
of  a  party  from  testifying  concerning  a 
matter  as  to  which  the  party  is  incom* 
petent,  and  there  is  no  principle  which 
would  so  prevent.**  Public  policy  does 
not  require  the  exclusion  of  the  spouse 
under  such  circumstances.** 

But  a  contrary  rule  prevails  in  some 
jnrisdietions.*^  Ajid  in  others  the  con- 
trary is  made  the  rule  by  statute.** 


Where  the  common  law  is  modified 
only  to  the  extent  of  providing  that  in 
certain  actions  by  the  wife  either,  but 
not  both,  husband  and  wife  may  testify, 
it  has  been  held,  where  the  wife  is  in- 
competent to  testify  in  an  action  in- 
volving decedents'  estates,  that  the  hus- 
band is  likewise  incompetent.** 

A  second  question  has  been  raised  un- 
der such  a  statute,  that  is,  whether  the 
spouse  is  a  party  in  interest.'*  This 
question  is  so  closely  connected  with 
the  question  whether  a  spouse  is  a  per- 
son interested  within  the  meaning  of 
statutes  expressly  excluding  parties  in- 
terested, that  its  discussion  is  taken  up 
in  that  connection. 

In  applying  the  rule  that  the  husband 
or  wife  of  a  party  is  not  disqualified  be- 
cause of  the  disqualification  existing 
against  the  party,  no  point  has  been 
made  of  the  form  of  action  in  which  the 
question  arose.  It  has  been  most  fre- 
quently applied  in  proceedings  to  obtain 
the  allowance  of  a  elaim  against  a  de- 
cedent's estate,  or  to  recover  on  such  a 
claim.'^^    It  also  has  been  applied  in  ac- 


« Miller  v.  Miller  (1901)  7  Ariz.  310,  64 
Pac  415;  Butler  v.  Phillips  (1006)  38  Colo. 
378,  88  Pac.  480,  12  Ann.  CJas.  204;  White 
y.  Christopherson  (1909)  46  Colo.  46,  102 
Pac.  747;  Shafer  v.  Dean  (1870)  29  Iowa, 
144;  Ck>therman  v.  ()otherman  (1885)  58 
Mich.  465,  25  N.  W.  467 ;  Foley  v.  Loughran 
(1897)  60  ir.  J.  L.  464,  38  Atl.  960,  39 
Atl.  358. 

In  Gadwalader  v.  Pyle  (1915)  95  Kan. 
337,  148  Pac.  655,  where  the  husband  of 
a  defendant  was  offered  as  a  witness,  and 
there  was  some  question  as  to  whether  the 
statute  providing  that  no  "person"  shall  be 
allowed  to  testify  in  certain  actions  involv- 
mg  decedents'  estates  included  the  wife, 
the  coui-t  states  that,  even  if  the  statute 
"should  be  interpreted  as  applying  to  per- 
sons who,  although  not  parties,  will  be 
affected  by  the  result  of  the  action,  we 
cannot  regard  the  disqualification  as  ex- 
tending to  a  witness  who  is  interested  only 
by  virtue  of  being  the  husband  or  wife  of 
a  defendant  against  whom  a  personal  judg- 
ment is  sought." 

M  Shafer  v.  Dean  (1870)  29  Iowa,  144. 

« Miller  v.  Miller  (1901)  7  Arii.  316,  64 
Pac.  415. 

The  husband  of  one  of  the  heirs  of  an 
estate  was  held  a  competent  witness  in  an 
action  by  a  creditor  of  another  heir  against 
the  widow,  who  was  administratrix,  to 
compel  her  to  render  an  account  of  her 
administration  of  the  estate  and  to  give 
security  as  required  by  law.  Boisse  v. 
Dickson  (1879)  31  La.  Ann.  741.  The  hold- 
ing in  this  case  is  approved  in  the  subse- 
quent case  of  Starns  v.  Hadnot  (1893)  45 
La.  Ann.  318,  12  So.  561,  in  holding  com- 
petent, as  against  the  other  heirs,  the  tes- 
timony of  the  husband  of  an  heir  in  an 
L.R.A.1917A. 


action  by  the  heirs  by  a  former  husband 
against  the  heirs  by  a  later  husband,  for 
an  accounting  of  property  claimed  to  have 
been  owned  by  the  common  ancestor. 

See  Williams  v.  Riley  (1882)  88  Ind. 
290,  supra. 

w  Butler  v.  Phillips  (Colo.)  supra;  Saf- 
fold  V.  Home  (1894)  72  Miss.  470,  18  So. 
433. 

07  See  Illinois,  Pennsylvania,  and  West 
Virginia  decisions,  supra. 

An  objection  to  the  competency  of  the 
wife  of  an  executor  who  was  a  defendant 
in  an  action  for  board  of  his  decedent  was 
sustained,  and  the  testimony  excluded,  in 
Bradley  v.  Kent  (1886)  7  Houst.  (DeL) 
372,  32  Atl.  286;  but  there  is  no  discussion. 

«•  See  early  New  York  statute,  supra. 

•  Bright  V.  Swinebroad  (1899)  106  Ky. 
737,  51  S.  W.  578,  see  supra. 

TOTAird  V.  Laird  (1897)  115  Mich.  352, 
73  N.  W.  382.  The  court  does  not  set  out 
the  statute  involved  in  this  case  (3  How. 
Stat.  §  7545;  Act  No.  121,  Pub.  Acta  1895). 
But  in  3  Compiled  Laws  of  Michigan,  1897, 
§  10212,  the  Michigan  statutes  in  this  re- 
gard provides  that  "when  a  suit  or  pro- 
ceeding is  prosecuted  or  defended  by  the 
heirs,  assigns,  devisees,  legatees,  or  personal 
representatives  of  a  deceased  person,  the 
opposite  party,  if  examined  as  a  witness 
in  his  own  behalf,  shall  not  be  admitted  to 
testify  at  all  to  matters  which,  if  true,  must 
have  been  equally  within  the  knowledge  of 
such  deceased  person."  This  decision  is  fol- 
lowed in  Michigan  cases  subsequently  to 
18^,  without  any  change  in  the  statute 
being  mentioned. 

71  Butler  v.  Phillips  (1906)  38  Colo.  378, 
88  Pac.  480,  12  Ann.  Cas.  204  (wife  of 
claimant  allowed  to  give  material  testimony 
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tions  by  a  graatee  against  the  admiius. 
tratrix  and  heirs  of  the  grantor  to  cor- 
rect a  deed."^* 

d.  Is  spouse  a  person  interested, 

(a)   In  general. 

Where  the  statute  relating  to  the  com- 
petency of  witnesses  in  actions  involving 
decedents'  estates  disqualifies  parties  or 
persons  interested,  it  becomes  a  ques- 
tion whether  the  husband  or  wife  of  a 
party  is  a  person  interested  within  the 
meaning  of  the  statute  so  as  to  be  dis- 
qualiiied.  A  very  similar  question  has 
arisen  in  a  jurisdiction  which  does  not 
make  interest  a  disqualification;  the 
court  considering  the  question  whether 
the  husband  or  wife  of  a  party  is  a 
party  in  interest 7* 

In  order  that  interest  work  a  dis- 
qualification,  it  is  necessary  that  there 
be  a  pecuniary  interest  in  the  result  of 
the  suitJ*  It  has  been  stated  that  it 
must  be  pecuniary,  direct,  immediate, 
and  not  uncertain,   contingent,   remote, 


or  mefrcly  a  possible  iBterestJ^  Mere 
personal  interest  does  not  disqualify J^ 
The  mere  fact  of  the  relationship  does 
not  disqualify  the  spouse."^  A  husband 
is  not  disqualified  because  he  may  be- 
come beneficiary  under  his  wife's  will,  or 
because,  if  she  dies  intestate  he  would 
succeed  to  her  personal  property  sub- 
ject to  the  payment  of  debt.'''' 

It  is  the  theory  of  some  cases  that  the 
common-law  disqualification,  in  so  far 
as  it  falls  within  the  language  of  the 
statute,  is  retained;  but  a  statute  con- 
fining the  disqualifications  to  persons 
having  a  "direct  legal  interest"  in  the 
action  has  been  held  to  show  an  inten- 
tion on  the  part  of  the  legislature  to 
admit  testimony  of  some  persons  having 
interest  not  direct  or  not  legal,  which 
at .  common  law  would  have  excluded 
themJ® 

The  wife  is  not  interested .  within  the 
meaning  of  these  statutes  so  as  to  ren- 
der her  incompetent,  in  the  ordinary  ac- 
tion by  her  husband  against  an  estate;  *® 
nor  is  the  husband  interested  in  such  a 


in  favor  of  her  husband)  j  White  v.  Christo- 
pherson  (1909)  46  Colo.  46,  102  Pac.  747 
(wife  of  claimant  permitted  to  testify  in 
support  of  claim) ;  Shafer  v.  Dean  (1870)  29 
Iowa,  144  (wife  held  competent) ;  Cother- 
man  v.  Cotlierman  (1885)  58  Mich.  465,  25 
N.  W.  467  (wife  who  entered  items  of  ac- 
count held  competent) ;  Re  Riker  (1915) 
—  N,  J.  — ,  94  Atl.  622  (wife  competent 
to  testify  in  support  of  husband's  claim  and 
decedent's  agreement  to  pay  for  services 
for  which  claim  was  filed). 

In  Foley  v.  I^oughran  (1807)  60  N.  J.  L. 
4fl4,  38  Atl.  960,  39  Atl  358,  an  action  by 
the  husband  to  recover  for  boarding  chil- 
dren of  the  decedent,  the  wife  was  held 
competent  to  testify  to  certain  conversa- 
tions which  she  had  with  the  decedent,  and 
certain  transactions  with  him,  in  relation 
to  the  board  and  nursing  of  the  children. 
The  enf^agements  were  made  by  the  deced- 
ent wUi  the  wife,  and  it  was  as  to  these 
enjiifasjoments  with  him  that  she  was  per- 
mitted to  give  evidence.  Some  of  the  con- 
versations were  in  the  presence  of  the  hus- 
band, the  plaintiff:  others  were  with  the 
wife  alone.  This  case  is  approved  and  fol- 
lowed in  Wooster  v.  Eagan  (1916)  —  N.  J. 
L.  — ,  97  Atl.  291.  in  an  action  for  services, 
engagements  for  which  were  made  between 
the  decedent  and  wife. 

72  Miller  v.  Miller  (1901)  7  Ariz.  316,  64 
Pac.  415  (action  by  wife — ^liushand  allowed 
to  testify  to  conversation  with  grantor 
in  his  lifetime). 

78  Michigan.  See  cases  infra,  subd.  Ill, 
b,  3   (c). 

7*  Steele  v.  Ward  (1883)  30  E[un,  (N.  Y.) 


555. 


75]\radson  v.  Madson  (1897)  69  Minn.  37, 
71  N.  W.  824.    Bee. Stewart  v.  Budd  (1888^ 
7  Mont.  573,  19  Pac.  221,.  supra. 
L.R.A.IOUA, 


76  Dean  v.  Dean  (1913)  13  Ga.  App.  798, 
80  S.  E.  25. 

77  Meyers  v.  Meyers  (1904)  141  Ala.  343, 
37  So.  451. 

71  McCurry  v.  Purgason  (1915)  170  N.  C. 
403,  87  S.  E.  244. 

79Wylie  V.  Charlton  (1895)  43  Ifeb.  840, 
62  N.  W.  220. 

•0  The  wife  of  a  plaintiff  in  an  action 
against  the  administrator  of  his  father's 
estate  to  recover  for  services  is  competent 
to  testify  to  an  agreement  between  the  par- 
ties by  which  the  decedent  agi'eed  to  pay 
the  plaintiff  for  taking  care  of  him. 
Meyers  v.  Meyers  (1904)  141  Ala.  343,  37 
So.  451. 

In  an  action  by  the  husband  against  tlie 
administrators  of  a  decedent's  estate,  upon 
a  note  executed  by  the  decedent,  it  is  stated 
obiter  in  Glover  v.  Gentry  (1893)  104  Ala. 
222,  16  So.  38,  that  the  wife  of  the  plain- 
tilT  would  be  a  competent  witness  for  her 
husband  in  the  suit,  had  the  note  nevei 
been  transferred  to  her  as  was  claimed. 
It  was  decided,  however,  that  the  note  bad 
been  transferred  to  the  wife;  therefore  she 
was  a  party  in  interest. 

A  wife  was  not  a  party  in  interest  in  an 
action  for  damages  for  breach  of  a  land 
contnwt.  Dunn  v.  Dunn  (1901)  127  Mich, 
385,  86  N.  W.  801. 

See  Stewart  v.  Budd  (1888)  7  Mont.  573, 
19  Pac.  221. 

The  wife  of  a « plaintiff  in  an  action 
against  a  decedent's  estate  to  recover  for 
board  and  lodging  furnished  the  decedent  is 
not  an  incompetent  wutnese.  Ha^eman  v. 
Powell  (1906)  76  Neh.  514,  107  N,  W.  749. 
The  principal  question  In  thia  ca8e,.Iu>wfver, 
was  whether  the  wife,  who  was  also  an,- heir 
of  the  estate^  waa.  diji^iualided  by  reaHou- 
of ,  that  fact.  • r     . .    -    . 
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sint  by  his  wif e.*^  The  wife  is  not  i&^ 
terested  in  a  suit  brought  by  a.  personal 
representativo  against  her  husband;  *' 
nor  is  the  husband  interested  in  such  an 
action  ag-ainst  his  wife.*^ 

But  where  husband  and  wife  treat 
money  earned  by  them  as  property  in 
common^  the  husband  is  interested  in  the 
event  in  an  aetion  by  his  wife  to  re* 
cover  for  services  rendered  the  defend- 
ant intestate,  so  as  to  render  him  in- 
competent.** 

The   circumstances  of  the  individual 


ease  may  render  lite-  spouse  ineofinpeteftt. 

For  example,  the  husband  of  the  holder 
o£  a  note  claimed  to  have  been  indorsed 
by  the  decedent  is  not  a  coihpetent  wit- 
ness to  prove  the  same,  where  it  appears 
that  the  note  was  given  to  the  wife,  in 
whose  name  the  husband  conducted  busi- 
ness in  the  same  manner  as  if  it  were 
his  own  business,  the  title  to  the  same 
being  simply  in  the  name  of  his  wife  to 
evade  the  payment  of  his  oreditors.'"^ 
The  incompetency  in  such  a  case,  how- 
ever, is  not  due  to  the  marital  relation. 


The  wife  of  a  plaintiff  in  an  action  | 
a|i;ain8t  the  administrator  of  a  mortgagee 
of  th^  plaintiff,  to  determine  whether  or 
not  the  entire  sum  stated  in  the  mortgage 
had  been  paid  over  to  the  mortgftpior  is  not 
interested  in  the  subject  of  the  action,  with- 
in the  meaning  of  such  a  statute.  Guil- 
laume  v.  Flanaery  (1906)  21  S.  D.  1,  108 
N.  W.  255. 

See  Hklsabrck  v.  Doub,  ante  1. 

•iMcCurry  t.  Purgason  (1916)  170  N.  C. 
463,  87  8.  E.  244,  holding  a  husband  who 
consented  to  the  wife  rendering  the  serv- 
ices which  were  the  subject  of  the  suit, 
and  to  her  recovery  for  her  own  separate 
benefit,  a  competent  witness  for  her.  The 
husband  was  a  party,  but  no  point  was 
made  of  this  fact. 

The  husband  of  a  plaintiff  in  an  action 
against  the  administrator  of  his  deceased 
mother's  estate  is  a  competent  witness  on 
behalf  of  his  wife.  Adams  v.  Dennis  (1906) 
76  Neb.  682,  107  N.  W.  865. 

A  husband  is  a  competent  witness  for  his 
wife  as  to  what  had  taken  place  between 
himself  and  a  decedent,  in  an  action  by  the 
wife  against  the  personal  representatives  of 
the  decedent  to  recover  money  paid  by  her 
upon  an  oral  contract  for  the  sale  of  land, 
which  the  decedent  had  breached.  Fogal 
V.  Page  (1891)  37  N.  Y.  S.  R.  280,  13  N.  Y. 
Supp.  656.  The  husband  in  this  case  had 
himself  paid  the  money  for  and  on  account 
of  his  wife. 

It  is  stated  in  Hall  v.  Hilley  (1912)  139 
Ga.  13,  76  S.  E.  566,  that  the  court  did  not 
err  in  "permitting  the  husband  of  the  plain- 
tiff to  testify  as  to  the  terms  of  the  con- 
tract made  between  his  wife  and  Rhindle- 
bower,  the  husband  testifying  that  he  took 
no  part  in  making  such  contract,  but  con- 
sented for  his  wife  to  make  it.  .  .  . 
The  objections  urged  to  the  testimony 
were:  (a)  'As  the  basis  of  the  said  contract 
was  services  of  the  wife  and  children  while 
living  with  the  husband,  which  sen'ices 
belonged  to  him,  and  his  consent  to  such 
arrangement  beng  necessary  to  the  con- 
summation of  said  contract  renders  him  an 
interested  party  to  the  contract  to  such  an 
extent  as  to  disqualify  him  as  a  witness 
after  the  death  of  Shindlebower.*  (b) 
'That  the  testimony  showed  that  under  the 
facts  of  this  case  said  witness  had  such 
an  interest  in  the  result  of  this  suit  as  to 
disqualify  him  as  a  witness  under  the  Evi- 
dence Act  of  1889.'**  . 
L.R.A.1917A. 


The  husband  of  a  plaintiff  in  an  action 
on  a  partnership  note  against  the  ad- 
ministrator of  a  deceased  partner  in  a  firm 
of  which  the  husband  was  a  member  was 
held  in  Hixson  v.  Rodbonru  (1901)  36  Misc. 
19,  72  N.  Y.  Supp.  42,  to  have  an  interest 
in  the  event  of  the  action  as  husband,  since 
the  claim  belonged  to  the  wife  and  neither 
as  ap^'^nt  nor  husband  could  he  be  said  to  be 
an  interested  party.  But  the  appellate  divi- 
aion  (1901)  67  App.  Div.  424,  73  K.  Y.  Supp. 
779)  held  the  husband  a  person  interested 
because  of  the  partnership  relation  and 
the  fact  that  a  payment  made  by  him  was 
claimed  as  removing  the  bar  of  the  statute 
of  limitations. 

*AThe  wife  of  a  defendant  in  an  action 
by  an  administrator  upon  a  note  due  the 
decedent  is  a  competent  witness  under  the 
Nebraska  statute,  as  to  conversations  had 
with  the  deceased.  Parker  v.  Wells  (1003) 
68  Neb.  647,  94  N.  W.  717. 

The  wife  of  a  defendant  in  an  action  by 
the  administrator  to  recover  property 
claimed  by  the  defendant  as  a  gift  from 
the  decedent  is  competent  to  testify.  Fost- 
er V.  Murphy  (1906)  76  Neb.  576,  107  N. 
W.  843. 

The  wife  of  a  defendant  in  an  action  by 
the  executor  to  recover  property  claimed  to 
belong  to  his  decedent's  estate  is  a  com- 
petent witness  to  prove  any  transaction 
between  the  testator  and  her  husband. 
Bradsher  v.  Brooks  (1874)  71  N.  C.  322. 
This  case  is  approved  in  Hall  v.  Holloman 
(1904)  136  N.  C.  34,  48  S.  K.  615,  where  the 
husband  of  an  administratrix  is  stated  to 
have  no  interest  in  the  event  thereof,  and 
therefore  to  be  a  competent  witness  in  an 
action  by  the  administratrix  to  recover 
property  belonging  to  the  decedent. 

The  wife  of  the  defendant  in  a  suit 
brought  by  an  administrator  for  the  recov- 
ery of  property  is  not  incompetent  to  testify 
to  an  alleged  transaction  between  the  de- 
fendant and  the  decedent,  by  the  terms  of 
which  the  defendant  acquired  title  to  the 
property  in  dispute.  Dean  v.  Dean  (1913) 
13  Ga.  App.  708,  80  S.  E.  25. 

M  See  CadwaJader  v.  Pyle  (1916)  95  Kan. 
337,  148  Pac.  656,  supra. 

MScheu  V.  Blum  (1910)  136  App.  Div. 
592,  121'  N.  Y.  Supp.  122,  see  infra,  "Com- 
munity property." 

MRp  Neufeld  (1906)  50  Misc.  213,  100 
N.  Y.  Supp.  444. 
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(h)    Interest  of  husband  in  real  ac^ 
tians  hy  uHfe, 

In  real  actions  additional  questions 
are  involved.  Whether  a  husband  is 
competent  to  testify  in  an  action  by  the 
wife  for  the  recovery  of  real  estate  de- 
pends upon  the  nature  of  the  estate 
which  he  will  acquire  if  the  wife  is 
successful.  Under  a  statute  giving  the 
husband  no  use  or  other  rights  in  the 
lands  of  his  wife,  and  empowering  her 
to  dispose  of  her  lands  by  last  will  so 


as  to  prevent  descent  to  him  at  her 
death,  he  has  no  such  interest  as  will 
render  him  incompetent  as  a  witneBS.** 
Such  expectation  as  he  may  have  upon 
tb?  death  of  his  wife  without  having  dis- 
posed of  her  lands  does  not  make  him 
incompetent.  This  is  true  where  such 
an  estate  of  the  husband  is  called  an 
estate  by  curtesy.  If  the  wife  may  con- 
vey the  property,  and  thereby  deprive 
the  husband  of  any  interest  therein, 
without  his  consent,  his  estate  by  curtesy 
does  not  disqualify  him.*'' 


86  Henderson  v.  Branson  (1904)  141  Ala. 
674,  37  So.  549  (action  by  the  wife  against 
the  heirs  of  a  grantee  to  cancel  a  deed  of 
conveyance  on  the  ground  that  it  had  been 
given  as  security  lor  her  husband's  debt, 
and  was  therefore  void  under  a  statute). 

Hardy  v.  Killingsworth  (1911)  174  Ala. 
822,  56  So.  965  (equitable  action  by  a  wife 
to  perpetually  enjoin  the  execution  of  a 
judgment  in  ejectment  obtained  by  a  gran- 
tee from  the  trustee  in  bankruptcy  of  the 
complainant's  vendor,  in  which  the  case 
turns  upon  whether  the  complainant  paid 
the  agreed  purchase  price  in  full  before  the 
commencement  of  the  proceedings  in  bank- 
ruptcy). 

In  an  action  in  statutory  ejectment  by 
a  wife  against  the  heirs  of  her  grantor,  her 
husband,  who  received  the  deeds  from  the 
grantor,  is  competent  to  testify  that,  at  the 
time  he  received  the.  deeds,  the  grantor  in- 
structed him  to  place  them  on  record.  The 
issue  in  the  case  was  whether  or  not  there 
had  been  a  delivery  of  the  deeds.  Napier 
V.  Elliott  (1912)  177  Ala.  113,  58  So.  435. 

In  Griffin  v.  Earle  (1890)  34  S.  C.  246, 
13  S.  E.  473,  the  court  expressed  an  opin- 
ion that  the  husband  was  not  a  person  in- 
terested 

In  Pyle  v.  Pyle  (1895)  158  111.  289,  41 
N.  E.  999,  in  which  objection  was  made  to 
the  competency  of  the  husband  of  an  heir 
and  devisee  in  a  contest  over  the  will  of  the 
decedent,  such  husband  being  made  a  party 
to  the  proceedings,  it  is  stated  that  if  the 
only  objection  to  his  competency  had  been 
his  interest  in  the  result  of  the  suit,  since 
his  interest  by  way  of  an  inchoate  right 
of  dower  was  uncertain,  remote,  and  con- 
tingent, and  not  a  present,  certain,  in- 
vested interest,  it  would  seem  that  such  ob- 
jection would  not  have  been  well  taken, 
either  at  common  law  or  under  the  statute. 

The  husband  of  a  contestant  of  a  will 
disposing  of  real  and  personal  property, 
who  was  an  heir  of  the  decedent,  was  held 
not  an  incompetent  witness  by  reason  of 
a  disqualification  against  a  person  having 
"any  interest  in  the  subject  of  the  action,*' 
in  Ekern  v.  Erickson  (1916)  —  S.  D.  — , 
157  N.  W.  1062. 

See  White  v.  Poole  (1906)  74  N.  H.  71, 
65  Atl.  255. 

«7Hi8kett  V.  Bozarth  (1905)  76  Neb.  70, 
105  N.  W.  990.  The  right  by  curtesy  is 
stated  to  be  distinguishable  from  the  right 
L.R.A.19nA. 


by  dower  in  this,  that  curtesy  may  be  de- 
feated by  the  deed  of  the  wife,  without  the 
consent  of  the  husband.  The  statute  is 
changed  in  the  jurisdiction.  See  HoUaday 
V.  Rich  (1913)  93  Neb.  491,  140  N.  W.  794, 
infra,  note  89. 

The  husband  of  the  plaintiflf  in  an  action 
to  set  aside  the  probate  of  a  will  is  not 
incompetent  because,  if  the  will  should  be 
set  aside,  he  would  become  a  tenant  by  the 
curtesy  in  property  to  which  his  wife,  the 
plaintiff,  would  succeed.  Spindler  v.  Gib- 
son (1902)  75  App.  Div.  444,  78  N.  Y.  Supp. 
320. 

The  husband  of  a  mortgagor  is  competent 
to  testify  on  behalf  of  his  wife  in  an  action 
by  the  executor  of  the  mortgagee  to  fore- 
close the  mortgage.  Hungerford  v.  Snow 
(1909)  129  App.  Div.  816,  114  N.  Y.  Supp. 
127.  The  husband  was  a  party,  but  this 
fact  is  not  considered  in  this  connection. 

Leary  v.  Corvin  (1899)  29  Misc.  68,  60 
N.  Y.  Supp.  603,  holding  the  husband  com- 
petent in  an  action  by  the  wife  to  establish 
a  trust.  Reversed  on  other  grounds  in 
(1901)  63  App.  Div.  161,  71  N.  Y.  Supp.  335. 

Re  Percival  (1913)  79  Misc.  667,  141 
N.  Y.  Supp.  180,  holding  the  husband  com- 
petent upon  objections  to  the  account  of  an 
executrix  filed  by  the  legatees  under  the 
will  to  determine  whether  there  had  been  a 
gift  of  a  mortgage  to  the  wife  which  would 
result  in  clearing  up  her  real  estate  and 
in  giving  the  husband  a  contingent  life 
estate  in  the  premises  as  tenant  by  the 
curtesv 

Re  Clark  (1886)  40  Hun  (N.  Y.)  233. 
The  husband  of  an  heir  of  a  decedent  is 
competent  to  testify  upon  the  contest  of 
a  paper  writing  proposed  as  his  will. 

Bowen  v.  Sweeney  (1892)  63  Hun,  224, 
17  N.  Y.  Supp.  752,  holding  the  husband  of 
a  devisee  named  in  an  instrument  alleged  to 
be  the  will  of  a  decedent,  to  be  competent 
to  give  evidence  in  an  action  brought  for 
the  partition  of  the  land  by  one  claiming 
to  be  interested  therein  as  tenant  in  com- 
mon, against  certain  of  defendants  include 
ing  the  w^ife  of  the  witness,  who  claimed 
title  under  the  alleged  will. 

Cooper  V.  Monroe  (1894)  77  Hun,  1,  28 
N.  Y.  Supp.  222,  holding  the  husband  of  a 
defendant  who  claimed  title  to  land  in  an 
action  in  ejectment  under  an  oral  agree- 
ment with  the  decedent,  not  to  have  such 
an  interest  as  would  disqualify  him.     The 
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But  if  the  husband  aequires  a  present 
interest  in  the  property  which  prevents 
the  wife  making  a  conveyance  of  any 
part  thereof  except  with  his  consent, 
such  spouse  is  interested  in  the  result 
of  the  case,  and  therefore  incompetent.** 
This  is  true  where  such  right  is  denomi- 
nated "curtesy.'^  •• 


(e)  Interest  of  wife  in  real  oeHan  hy 

husband. 

In  a  real  action  by  the  husband,  the 
wife  is  generally  held  an  interested  per- 
son because  of  her  dower  rights  in  any 
lands  acquired  by  the  husband.^  Like- 
wise she  is  interested  where,  in  addition 
to   dower  rights,   she  would  acquire   a 


hosband  was  a  party  to  the  action,  but  no 
point  is  made  of  this  fact. 

The  husband  of  a  mortgagor  who  was  a 
party  defendant  to  an  action  in  foreclosure 
by  an  executor  of  the  holder  of  the  mort* 
gage  debt  was  held  not  to  have  such  an 
interest  in  the  event  of  the  action  as  to 
preclude  his  giving  testimony  in  the  de- 
fendant's behalf.  It  is  stated  that  al- 
though a  party  defendant,  he  was  not  nec- 
essarily so.  Humphrey  v.  Sweeting  (1895) 
92  Hun,  447,  86  N.  Y.  Supp.  967. 

A  husband  who  has  given  a  deed  of  land 
to  another  who  deeds  back  to  the  wife,  the 
deed  to  the  wife  not  being  recorded  until 
after  the  husband's  grantee  has  given  a 
mortjrage  on  the  premises,  is  a  competent 
witness  in  an  action  brought  by  the  wife 
to  cancel  and  set  aside  the  mortgage  on 
the  ground  that  it  was  given  without  con- 
sideration. Wilson  V.  Munoz  (1884)  6 
N.  Y.  Civ.  Proc.  Rep.  71. 

Hudkins  v.  Crim  (1908)  64  W.  Va.  225, 
61  S.  E.  166.  According  to  this  court,  in 
West  Virginia  the  husband  has  no  curtesy 
initiate  as  at  common  law,  as  that  is 
abolished  by  statute,  and  a  husband  relict 
has  no  curtesy  until  after  his  wife's  death 
in  his  wife's  separate  real  estate.  This 
case  is  practically  overruled  in  Freeman  v. 
Freeman  (1912)  71  W.  Va.  303,  76  S.  E. 
657,  on  the  theory  that  husband  or  wife  is 
an  incompetent  witness  in  an  action  in- 
volving a  decedent's  estate  in  which  the 
other  is  a  party. 

Ontra:  Devinney  v.  Cbrey  (1889)  1 
Silv.  Sup.  Ct.  148,  5  N.  Y.  Supp.  289.  This 
decision  was  affirmed  without  opinion  by 
the  court  of  appeals  in  (1891)  127  N.  Y. 
655,  28  N.  E.  254,  but  it  seems  unlikely  that 
the  court  of  appeals  considered  the  com- 
petency of  the  husband.  See  New  York 
casein  supra. 

MLowe  V.  Lowe  (1901)  83  Minn.  206, 
86  N.  W.  11,  holding  the  husband  an  in- 
competent witness  in  an  action  by  his  wife 
to  determine  adverse  claims  to  real  estate, 
wliere,  should  the  wife  be  successful  in  the 
llti^tion,  she  would  be  prevented  from 
making  a  conveyance  of  any  part  thereof 
except  by  the  husband's  consent,  by  virtue 
of  a  statute  containing  a  provision  that 
any  conveyance  or  contract  for  the  sale 
of  real  estate  or  any  interest  therein  by 
a  married  woman,  except  certain  mort- 
gaj;es,  leases,  and  releases,  shall  not  be  valid 
unless  the  husband  joins  with  the  wife  in 
such  conveyance  or  contract. 

••The  statute  involved  in  Hiskett  v. 
Bozarth  (1905)  75  Neb.  70,  105  N.  W.  990, 
supra,  note  87,  was  afterward  changed  so 
as  to  give  the  husband  a  right  of  curtesy 
L.R.A.1917A. 


which  cannot  be  defeated  by  the  deed  of 
the  wife  without  the  consent  of  the  hus- 
band. Under  this  statute  the  husband  is 
accordingly  held  incompetent.  Holladay  v. 
Rich  (1913)  93  Neb.  491,  140  N.  W.  794. 
The  action  in  Holladay  v.  Rich  was  by  one 
TV  ho  claimed  to  be  a  prior  grantee  against 
a  subsequent  grantee  and  the  holders  of 
notes  which  had  been  taken  by  the  gran- 
tor in  payment  of  the  purchase  price,  to 
have  the  subsequent  conveyance  set  aside 
and  her  title  quieted  m  the  land,  or,  if  the 
deed  to  the  subsequent  grantee  was  held 
valid,  to  require  the  holder  of  the  securities 
to  turn  them  over  to  her. 

A  husband  who  was  the  agent  of  his 
wife,  and  who  had  an  interest  by  reason  of 
his  marital  relation  in  real  estate  sought 
to  be  recovered  by  his  wife  in  an  action 
in  ejectment,  was  held  incompetent  to 
testify  to  transactions  had  between  him- 
self as  such  agent  and  a  remote  grantor 
of  the  defendant,  who  was  dead  at  the  time 
the  testimony  was  offered,  in  Hollingsworth 
V.  Barrett  (1905)  28  Ky.  L.  Rep.  280,  89 
S.  W.  107. 

See  Pepper  v.  Broughton  (1879)  80  N.  C. 
261,  infra^  note  94. 

•0  Wylie  v.  Charlton  (1895)  43  Neb.  840, 
62  N.  W.  220.  It  is  stated  that,  while  the 
estate  thus  acquired  is  not  one  in  posses- 
sion, it  is  such  a  present  vested  interest  of 
a  legal  character,  and  creates  such  a  direct 
legal  interest  in  an  action  to  establish 
title  in  her  husband,  as  falls  within  the 
inhibition  of  the  statute.  It  is  further 
stated  that  the  object  of  this  statute  is  to 
prevent  a  party  testifying  against  the  rep- 
resentatives of  a  deceased  person,  where  the 
interest  of  such  party  in  the  result  of  the 
action  is  of  such  a  character  as  to  hold  out 
a  temptation  to  perjury  to  such  an  extent 
as  to  mn  counter  to  the  policy  of  the  law. 

Steele  v.  Ward  (1883)  30  Hun  (N.  Y.) 
655. 

The  wife  of  a  defendant  in  an  action 
brought  by  another  heir  to  partition  an 
estate  is  incompetent  to  testify  in  support 
of  a  contract  between  her  husband,  the 
defendant,  and  the  common  ancestor,  upon 
which  he  rests  his  claim  of  title  to  the  en- 
tire property.  Eckert  v.  Eckert  (1897)  13 
App.  Div.  490,  43  N.  Y.  Supp.  353. 

The  wife  of  one  of  testator's  next  of  kin, 
a  party  to  an  action  to  determine  the 
validity  of  an  instrument  offered  for  pro- 
bate as  a  will,  is  incompetent  to  testify  con- 
cerning personal  transactions  and  communi- 
cations with  the  testator,  where  the  testa- 
tor left  real  estate  which,  except  for  the 
will,  would  descend  to  his  heirs  at  law 
and  the  witness,  as  the  wife  of  an  heir  at 
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homestead  in'  any  lands  acquired  by  the ' 
husband  as  a  result  of  the  action.*^ 

But  the  dow<er  estate  of  the  wife  has  ^ 
be^   held   insufficient   to   make   her   a  { 


party  in  interest.**  In  other  actions  by 
a  husband  involving  real  estate,  the  wife 
has  been  held  a  competent  witness  with- 
out anything  being  said  as  to  dower.** 


law,  would  have  an  inchoate  right  of  dower 
therein.  Roche  v.  Nason  (1905)  105  App. 
Div.  258,  93  N.  Y.  Supp.  565,  affirmed  with- 
out reference  to  this  point  in  (1906)  185 
N.  Y.  128,  77  N.  E.  1007. 

The  wife  of  a  devisee  in  a  proceeding  to 
determine  the  validity  of  an  instrument 
offered  as  the  last  will  and  testament  of  a 
decedent,  who,  if  the  will  is  valid,  acquires 
an  inchoate  right  of  dower  in  real  estate 
devised  to  her  husband,  is  incompetent. 
Re  Weed  (1911)  143  App.  Div.  822,  127 
N.  Y.  Supp.  966,  afhimed  without  opinion 
in  (1912)  204  N.  Y.  611,  97  N.  E.  1118. 

Erwin  v.  Erwin  (1889)  18  N.  Y.  Civ.  Proc. 
Rep.  11,  7  N.  Y,  Supp.  365,  holding  the 
Avife  of  a  plaintiff  incompetent  in  an  action 
for  the  specific  performance  of  an  oral 
agreement  to  convey  land. 

In  Hoffman  v.  Hoffman  (1892)  44  N.  Y. 
S.  R.  660,  18  N.  Y.  Supp.  387,  the  wife 
of  a  defendant  who  claimed  title  in  an  ac- 
tion by  another  for  the  possession  of  land 
was  held  to  be  a  party  interested  on  ac- 
count of  the  inchoate  right  of  dower  which 
she  would  acquire,  should  her  husband  be 
successful  upon  his  claim. 

In  Farnsworth  v.  Ebbs  (1874)  6  Thomp. 
&  0.  (N.  Y.)  1,  2  Hun,  438,  a  wife  who 
participated  with  her  husband  in  negotiat- 
ing a  loan  and  joined  with  him  in  execut- 
ing a  mortgage  to  secure  it,  and  who  was 
made  a  party  to  an  action  in  foreclosure, 
but  did  not  answer,  was  held  a  party  in 
interest. 

Linebarger  v.  Linebarger  (1906)  143  N. 
C.  229,  55  S.  E.  709, 10  Ann.  Cas.  596,  hold- 
ing the  wife  of  one  of  the  caveators  of  a 
will,  who  was  one  of  the  heirs  at  law  and 
who  would  become  the  owner  of  an  un- 
divided interest  in  the  real  estate  should 
the  will  be  defeated,  an  incompetent  wit- 
ness because  of  her  interest.  This  case 
relies  on  Pepper  v.  Broughton  (1879)  80 
N.  C.  251,  where  the  husband  of  the  sole 
legatee  and  devisee  in  a  will  was  held  in- 
competent; but  apparently  the  husband 
in  this  case  was  a  party. 

An  early  surrogate  decision,  Scherrer  v. 
Kaufman  (1882)  1  Dem.  (N.  Y.)  39,  to  the 
contrary,  is  of  course  overruled  by  the  later 
cases.  The  reasoning  of  the  court,  however, 
is  interesting.  The  wife  of  the  son  of  a 
decedent  was  examined  as  a  witness  upon 
a  contest  over  a  paper  alleged  to  be  a  last 
will  and  testament.  In  holding  the  witness 
competent  because  she  was  not  interested 
in  the  action,  the  court  states  that  ''the 
husband  of  the  witness  is  not  now  seised 
of  the  real  estate  to  which  the  present  con- 
tention in  part  relates.  And  he  may  never 
become  seised  of  the  same  or  of  any  part 
of  it.  For  aught  that  has  yet  appeared,  it 
may  hereafter  be  necessary,  indeed,  to  de- 
vote the  entire  estate  of  the  decedent  to  the 
payment  of  his  debts.  •  •  •  A  wife's 
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dow^er  interest  attaches  when  the  husband 
becomes  seised  of  real  property,  and  not 
before.  It  cannot  be  hSLid  with  propriety 
that  she  has.  until  then,  even  an  inchoate 
right." 

91  Laird  v.  Laird  (1897)  115  Mich,  352, 
73  N.  W.  382.  It  is  stated  that  if  the  agree- 
ment is  sustained,  the  wife  secures  home- 
stead and  dower  rights,  of  neither  of  which 
she  can  be  deprived  except  by-  her  own 
voluntary  act;  that  if  the  legal  title  is  in 
the  husband,  he  cannot  convey  it  or  de- 
prive her  of  possession;  she  can  hold  pos- 
session during  her  life;  she  is  therefore  a 
party  in  interest  within  both  the  letter  and 
spirit  of  the  law,  and  her  testimony  must 
be  excluded  from  consideration. 

In  Chaddock  v.  Chaddock  (1903)  134 
Mich.  48,  95  N.  W.  972,  the  testimony  of 
the  complainant's  wife  as  to  a  conversation 
with  the  decedent  was  held  properly  ex- 
cluded in  an  action  against  other  heira  to 
restore  a  destroyed  deed  conveying  the 
land,  or,  failing  in  this,  to  enforce  specific 
performance  of  a  land  contract  claimed  to 
have  been  made  with  the  decedent  for  the 
land  covered  by  the  deed.  A  deed  had  been 
made  out  and  was  retained  by  the  deceased 
in  his  possession  and  control,  and  was  de- 
stroyed by  him. 

Ayres  v.  Short  (1905)  142  Mich.  501, 
105  N.  W.  1115.  Testimony  of  complain- 
ant's wife  as  to  matters  equally  within 
the  knowledge  of  deceased  was  excluded. 

Apparently  in  the  two  latter  cases  a 
homestead  would  have  been  acquired, 
though  this  is  not  clear. 

9S  A  wife  is  not  an  interested  person  with- 
in the  meaning  of  this  provision  in  a  stat- 
ute, so  as  to  render  her  incompetent  to  testi- 
fy in  an  action  by  her  husband  to  determine 
adverse  claims  to  real  estate,  where  the 
land  in  question  is  not  the  homestead  of  the 
plaintiff  and  if  he  secures  title  to  it  aa 
the  result  of  the  action  his  wife  will  have 
merely  an  inchoate  interest  therein.  Mad- 
son  V.  Madson  (1897)  69  Minn.  37,  71  K. 
W.  824.  Such  an  interest  is  not  direct  and 
certain,  but  contingent  and  uncertain,  for 
it  is  only  in  the  event  that  she  survives 
her  husband  that  she  will  acquire  any  direct 
and  certain  interest  therein. 

8' In  an  action  by  an  administrator  to 
enforce  a  vendor's  lien  against  a  grantee  of 
his  decedent,  the  wife  of  the  grantee,  not 
having  been  shown  to  have  any  pecuniary 
interest  in  the  transaction  between  her 
husband  and  the  intestate,  was  competent 
to  testify  as  to  the  amount  of  pay  men  tt^ 
made  by  him.  McCall  v.  Hall  (1913)  1S2 
Ala.  191,  62  So.  68. 

See  Forrister  v.  Sullivan  (1910)  231  Mo. 
345,  132  S.  W.  722;  Oliver  v.  Johnson 
(1911)  238  Mo.  359,  142  S.  W.  274,  supra, 
note  47, 
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The  determination  that  the  spouse  is 
an  interested  person  does  not  determine 
the  ultimate  question  of  competency  un- 
der all  statutes.  Some  statutes  make  an 
interested  person  incompetent  only  as  to 
eeitain  testimony.  It  therefore  becomes 
necessary  after  determining  the  spouse 
to  be  an  interested  person,  to  determine 
whether  the  testimony  offered  is  within 
the  prohibited  class.  If,  on  the  contrary, 
it  is  determined  that  a  spouse  is  not  an 
interested  person,  he  is  not  rendered  in- 
competent by  such  a  statute,  and  it  is 
not  necessary  to  consider  the  character  of 
his  testimony. 

Seemingly  a  different  construction  has 
been  placed  upon  such  a  statute.  It  has 
been  held,  after  holding  the  husband  of 
one  who  was  propounder  of  one  instru- 
ment as  a  will  and  caveator  of  another, 
not  disqualified  on  account  of  marital 
interest  (and  80  far  as  appears  in  the 
opinion  not  disqualified  because  of  inter- 
est on  any  other  ground),  that  the  hus- 
band was  disqualified  because  his  testi- 
mony related  to  a  personal  transaction 
with  the  deceased.^  There  is  little  dis- 
cussion of  the  question  however. 

It  is  true  in  some  instances  that  no 
question  is  raised  as  to  the  character  of 
the  testimony  offered,  even  in  jurisdic- 
tions in  which  only  testiomny  of  a  cer- 
tain character  is  prohibited  on  the  part 


of  an  interested  witness.  Consequently, 
when  it  is  determined  that  the  witness  is 
interested,  he  is  held  incompetent.'* 

e.  Rule  wivere  competency  is  depend^ 
ent  upon  character  of  teetknonu  of- 
fered. 

As  pointed  out  in  the  preceding  sub- 
division, under  statutes  making  inter- 
ested parties  incompetent  only  as  to  cer- 
tain testimony,^  the  ultimate  question 
of  competency  is  not  settled  by  deter- 
mining the  husband  or  wife  to  be  an  in- 
terested person  within  the  meaning  of 
the  statutes.  The  spouse  is  still  not  in- 
competent unless  the  testimony  offered 
is  within  the  prohibited  class.  The  same 
question  arises  in  statutes  which  express- 
ly relate  to  the  husband  or  wife  of  a  par- 
ty, and  provide  that  the  husband  or  wife 
of  a  party  to  such  an  action  is  incom- 
petent only  as  to  certain  testimony.*^ 
The  most  common  character  of  testi- 
mony which  is  prohibited  in  these 
statutes  is  that  denominated  a  personal 
transaction  or  communication  between 
the  witness  and  the  deceased  person;** 
The  competency  of  the  spouse  of  a  party 
under  such  a  statute  depends  upon  the 
character  of  the  testimony  offered.  The 
spouse  is  incompetent  under  such  a  stat- 
ute if  the  testimony  offered  be  within 
the  statutory  prohibition.®*    If  it  is  not 


•*  Pepper  v.  Broughton  (1879)  80  N.  C. 
251,  the  husband  was  a  party,  but  hie  mari- 
tal interest  is  «onBidei^  apart  from  the 
fact.  The  statute  in  force  is  not  set  out 
nor  referred  to. 

MScheu  T.  Blum  (1910)  136  App.  Div. 
592.  121  N.  Y.  Supp.  122. 

M  See  New  York  statute,  supra,  note  56 ; 
West  Virginia  statute,  supra,  III,  a. 

See  Bright  ▼.  SMrinebroad,  supra,  note  37. 

See  provision  of  New  Hampshire  statute, 
supra,  note  23. 

9'' Johnson  v.  Johnson  (1879)  62  Iowa, 
586,  3  N.  W.  661.  The  statute  provided  that 
"no  party  to  any  action  or  proceeding,  nor 
any  person  interested  in  the  erent  thereof, 
.  .  .  and  no  husband  or  wife  of  any 
said  [such]  party,  shall  be  examined  as  a 
witness  hi  regara  to  any  personal  transac- 
tion  or  commnnication  between  suoh  wit^ 
ness  and  a  person  at  the  oommencoment 
of  such  examination  deceased, 
against  the  exeeutor,  administrator,  heir  at 
law,  next  of  kin,  assignee,  legatee,  deviaoe  or 
survivor  of  such  deeeaeed  person.     .     .     /' 

••See  lova.  New  York,  and  West  Vir* 
ginia  statutes,  supra. 

M  Roche  V.  Nason  (1905)  106  App.  Div* 
256,  98  N.  Y.  Snpp.  565,  affirmed  In  (1906) 
185  K  Y.  128,  77  N.  E.  1007,  but  without 
reference  to  this  point. 

Re  Weed   (1911)   148  App.  Div.  822,  127 
R.  Y.  Supp*  066,  affirmed  without  opinion  hi 
(1912)  204  N.  Y.  611,  97  N.  B.  1116,  holdin« 
the  wife  of  the  chief  beneficiary  and  pro- 
L.R.A.1917A. 


ponent  of  a  will,  who  would  have  an  in- 
choate rig^t  of  dower  m  real  estate  de- 
vised to  her  huaband,  incompetent  to  testi- 
fy as  to  communications  with  the  decedent 
or  transactions  with  him,  in  an*  action-  to 
determine  the  validity  of  the  instrument 
oJETerod-  as  a  will. 

Where  a  wife  is  offered. as  a  witness  to 
a  conversation  between  her  huaband  and 
the  decedent,  which  took  place  while  site 
was  present  in  the  saAuo  room,  the  testi- 
mony relates  to  a  transaction  or  cemmiuii- 
cation  between  the  witneea  and  the  de- 
ceased person,"  although  ^he  took  no  part 
in  the  conversation.  Erwin  v.  Srwin  (1880) 
a4  Hun,  166,  7  H.  Y.  Supp.  365.  The  court 
atatiBB  that  it  seems  pkiin  that  the  wife 
"was  a  party  to  that  transaction  within 
the  spirit  -and  meaning  of  the  statute,  al- 
though she  was  not  named  as  a  party  to 
the  agreement.  The  arrangement  was 
wholly  a  family  affair^  and  [it]  was  mani- 
festly iatesided  that  the  farm  should  be  a 
future  home  for  the  .  .  .  [husband] 
and  his  family, — a  gift  by  the  .  .  .  [de- 
cedent] to  his  son  [the  husband]  in  the 
nature  of  an  advancement,  with  an  under- 
ETtanding  that  the  title  should  be  secured 
to  the  donee  by  a  provision  in  the  last  will 
and  testament  of  the  donor.  It  was  a  term 
of  the  arrangement  or  agreement  that,  at 
some  time  in  the  future,  the  title  to  the 
premiees  ahoold  be  conveyed  to  the  plaintiff, 
and  whenever  thai  should  take  ptiMe,  then, 
by   operation   of   law,   the    witness-  would 
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within  the  statutory  prohibition^  the  wit- 1      Some  statutes  make  an  interested  per- 
ness  is  not  incompetent.^^  |  son  an  incompetent  witness  in  his  own 


have  an  inchoate  right  of  dower  in  the 
premises,  which  would  have  a  pecuniary 
value  of  which  she  could  not  be  deprived 
without  her  consent."  The  wife  was  there- 
fore held  an  incompetent  witness.  A  simi- 
lar decision  appeared  in  Hoffman  v.  Hoff- 
man (1802)  44  N.  Y.  S.  R.  660,  18  N.  Y. 
Supp.  387,  with  reference  to  testimony  of 
the  wife  that  she  heard  a  conversation  be- 
tween her  husband  and  the  decedent,  his 
father,  in  reference  to  the  property  which 
was  the  subject  of  the  action. 

A  similar  conclusion  was  arrived  at  in 
Kckert  v.  Eckert  (1897)  13  App.  Div.  490, 
43  N.  Y.  Supp.  353,  as  to  the  competency 
of  a  wife  who,  in  an  action  in  which  her 
husband  was  claiming  title  to  real  estate, 
testified  to  a  conversation  between  her 
husband  and  a  decedent;  the  court  stating 
that  the  wife  was  manifestly  as  much  in- 
terested in  the  conversation  she  attempted 
to  relate  as  was  her  husband,  and  although 
she  testified  that  she  did  not  participate 
therein,  such  statement  was  virtually  noth- 
ing more  than  her  own  conclusion,  which 
%%a8  subsequently  modified  upon  cross-ex- 
amination, and  that  it  was  scarcely  credi- 
ble that  the  wife,  who  had  an  interest  in 
the  subject-matter  of  the  conversation  be- 
tween her  husband  and  his  father,  did  not 
give  expression  to  her  wishes,  and  thus  to 
some  extent  at  least  take  part  in  the  con- 
versation. 

Farnsworth  ▼.  Ebbs  (1874)  6  Thomp.  & 
C.  (N.  Y.)  1,  2  Hun,  438,  holding  a  conver- 
sation in  which  husband  and  wife  and  one 
who  had  loaned  money  for  which  a  mort- 
gage was  taken  participated,  a  personal 
transaction  or  communication  with  the  wife, 
when  she  was  offered  as  a  witness. 

Testimony  concerning  the  mental  con- 
dition of  a  testator,  given  in  a  will  contest, 
was  held  to  relate  to  a  persona]  transac- 
tion between  the  witness  and  deceased  so 
as  to  exclude  the  husband  of  a  contestant 
in  Freeman  v.  Fi^eeman  (1912)  71  W.  Va. 
303.  76  S,  E.  657,  approved  in  Railev  v.  Bee 
(1013)  73  W.  Va,  286.  80  S.  E.  454. 

Enisha  v.  Tomash  (1896)  98  Iowa,  510. 
67  N.  W.  390. 

And  in  Samson  t.  Samson  (1885)  67 
Iowa,  253.  25  N.  \V.  233.  the  husband  of 
an  heir,  who  was  present  dnring  the  greater 
part  of  a  transaction  between  his  wife  and 
decedent,  and  who  at  his  wifea  request 
joined  her  in  an  undertaking  to  the  deced- 
ent, was  held  a  party  to  the  transaction, 
and  therefore  incompetent.  The  husband 
was  also  a  party  to  the  action,  but  no  point 
is  made  of  this. 

James  ▼.  Fairall  (1914)  168  Iowa,  427, 
148  N.  W,  1029.  holding  the  wife  of  an 
heir  in  a  contest  by  another  heir  to  set 
the  will  aside  incomjietent  to  testify  as  to 
dei^larations  of  the  testatrix  that  certain  of 
the  heirs  were  tryin?  to  induce  her  to  make 
a  will  cut  tin?  the  plaintiff  out. 

Mnir  v.  Miller   (1«91>  82  Iowa,  700,  47 
\\  W,  1011.  48  N.  W,  1032. 
L.R.A.191:A. 


100  Steele  v.  Ward  (1883)  30  Hun  (N.  Y.) 
555,  holding  the  wife  of  one  of  the  con- 
testants of  a  will  competent  to  testify  to 
actions,  conduct,  and  sayings  of  the  tes^- 
tor  which  do  not  amount  to  a  personal 
transaction  or  communication  with  de- 
ceased. 

Johnson  v.  Johnson  (1879)  52  Iowa,  586, 
3  N.  W.  661.  In  an  action  by  an  heir  to 
have  an  annuity  provided  for  by  the  de- 
cedent declared  a  lien  upon  land  deeded  to 
the  defendant,  the  wife  of  the  defendant 
was  held  competent  to  testify  in  regard 
to  the  contract  and  arrangement  between 
the  defendant  and  his  father. 

Samson  v.  Samson  (1885)  67  Iowa,  253, 
25  N.  W.  233,  holding  the  wife  of  an  heir 
competent  in  an  action  by  the  administra- 
tor against  this  heir  and  others  to  recover 
property  belonging  to  the  estate,  to  prove 
the  circumstances  under  which  the  property 
was  delivered  by  the  decedent  to  her  hus- 
band. 

Auchampaugh  v.  Schmidt  (1889)  77  Iowa, 
13,  41  N.  W.  472,  holding  the  wife  of  a 
defendant  in  an  action  by  an  administrator 
upon  a  note  competent  to  prove  that  the 
defendant  executed  the  note  as  surety; 
overruling  the  second  appeal  in  this  case 
holding  to  the  contrary  (1887)  72  Iowa, 
656,  34  N.  W.  460.  The  testimony  of  the 
wife  in  this  case  was  to  an  alleged  transac- 
tion between  the  decedent  and  her  husband, 
at  which  she  was  present,  but  not  to  a 
transaction  between  the  decedent  and  her- 
self. 

Allison  v.  Parkinson  (1899)  108  Iowa, 
154,  78  N.  W.  845,  holding  the  husband 
of  a  daughter  competent  in  an  action  by 
her  against  the  executor  of  her  father's 
estate  to  recover  for  board  and  eare,  to 
testify  to  a  verbal  agreement  between  the 
daughter  and  the  decedent  by  which  the 
latter  was  required  to  pay  for  board  and 
all  services  he  should  require. 

Lucas  Y.  McDonald  (1905)  126  Iowa,  678, 
102  N.  W.  532.  The  wife  of  an  assignee  of 
a  certificate  of  deposit  is  competent  to  testi- 
fy to  the  circumstances  under  which  the 
payee  in  the  certificate  transferred  the  samo 
to  her  husband  as  a  gift,  in  an  action  by 
the  husband  against  the  bank  to  recovei 
upon  the  certifieate,  in  which  action  tht* 
administrators  of  the  estate  of  the  original 
payee  intervene,  alleging  that  at  the  time 
of  the  transfer  the  payee  was  not  of  soun  1 
mind. 

DilUvan  ▼.  German  Sav.  Bank  (1910)  — 
Iowa,  — ,  124  N.  W.  350,  holding  the  wife 
of  a  grantor  incompetent  to  prove  that  th.-^ 
grantee  assumed  a  mortgage  upoa  tlie  Ian  ! 
conveyed,  in  an  action  by  a  Hm  of  the 
grantee  after  her  decease  to  recoTer  the 
land,  which  had  been  aold  by  the  ittortgagee 
upon  foreclosure,  the  grantor  haTuig  bt.^-i 
made  a  partv  to  that  suit. 

In  Erusha'  v.  Tomash  (1896)  98  lova, 
510«  €7  N.  W.  390.  where  a  hnabaad  aiiA 
wife  were  parties  to  a  procee^isg  in  pio- 
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behalf  or  interest  merely.  In  order  that 
a  hnshand  be  incompetent  under  such  a 
statute,  it  is  necessary  not  only  that  he 
be  interested,  but  he  must  be  testifying 
in  his  own  behalf.^** 

What  amounts  to  a  personal  transac- 
tion with  a  decedent,  or  what  is  testis 
mony  on  behalf  of  the  witness,  is  of 
course  beyond  the  scope  of  this  note,  as 
that  question  is  the  same  as  to  prohibited 
witnesses  other  than  the  husband  or  wife 


of  a  party.  Consequently,  only  the  hold- 
ings in  the  individual  eases  as  to  what 
constitutes  such  transactions  are  giyen 
in  the  notes. 

d.  Wife's  separate  estate. 

In  passing  upon  the  competency  of  the 
hu^and  as  a  witness,  the  fact  that  the 
wife's  separate  estate  is  involved  is  con- 
sidered in  some  cases.^^  The  husband 
is  held  to  have  no  direct  legal  interest  in 


bate  to  obtain  the  return  of  money  alleged 
to  have  been  paid  on  a  note,  to  an  ad- 
ministrator by  mistake,  the  wife  was  held 
competent  to  testify  as  to  certain  occur- 
rences between  her  husband  and  the  de- 
cedent during  his  lifetime,  at  the  time 
payments  were  made  on  the  note.  As  to  an 
mdorsement  which  she  made  at  the  re- 
quest of  the  decedent,  she  was  held  incom- 
petent, as  this  was  in  the  nature  of  a  per- 
sonal transaction  with  the  decedent. 

A  widow  who  is  suing^  as  administratrix 
o/  her  deceased  husband's  estate,  the  guard- 
ian of  her  deceased  husband's  father,  an 
insane  person,  for  board  rendered  him  by 
the  decedent  in  his  lifetime,  may  testify 
as  to  the  contract  for  board  between  her 
deceased  husband  and  the  father.  Lines  v. 
Lines  (1880)  54  Iowa,  600,  7  N.  W.  87. 

In  Dettmer  v.  Behrens  (1898)  106  Iowa, 
.385,  68  Am.  St.  Rep.  326,  76  N.  W.  853, 
a  testatrix  left  with  her  will  a  warranty 
deed  regularly  signed  and  acknowledged  by 
her,  conveying  certain  real  estate  to  a  gran- 
tee therein  named.  A  clause  of  the  will 
evidently  related  to  this  deed  in  the  lan- 
guage that  it  should  be  delivered  upon  the 
payment  by  the  grantee  of  a  stated  sum, 
which  should  be  done  within  one  year  after 
the  death  of  the  testatrix.  The  executor 
therein  named  refused  to  qualify,  and  the 
grantee  named  in  the  deed  was  appointed 
administrator  with  the  will  annexed.  On 
his  application  showing  the  payment  of  the 
feum  required  by  the  will,  the  court  ordered 
the  clerk  to  deliver  the  deed  to  him,  aud 
this  was  accordingly  done.  In  an  action 
hy  a  claimant  against  the  estate  of  the  tes- 
tatrix to  have  the  land  sold  and  the  pro- 
ceeds applied  in  payment  of  her  claim,  the 
wife  of  the  grantee  in  the  dewl  was  held 
competent  to  testify  to  a  conversation  be- 
tween her  husband  and  testatrix  to  the 
etfect  that  the  husband  purchased  the  prop- 
erty of  the  testatrix  for  an  agreed  con- 
sideration, part  of  which  was  paid  during 
the  life  of  the  testatrix  in  board  and  nurs- 
ing and  the  remaining  part  was  the  sum 
so  required  by  the  will  to  be  paid. 

The  husband  of  an  heir  and  devisee,  who 
is  an  attesting  witness  to  the  will,  cannot 
be  disqualified  under  this  statute  on  the 
theory  that  he  is  the  husband  of  a  party 
interested  in  establishing  the  will  and  that 
bis  testimony  relates  to  a  personal  trans- 
action between  the  decedent  and  himself, 
at  least  where  it  is  not  necessary  under  the 
laws  of  the  jurisdiction  that  a  testator 
should  proclaim  or  state  to  the  subscribing  ^ 
L.R.A.1917A. 


witnesses  that  the  instrument  is  his  will, 
since  in  such  a  situation  it  is  wholly  uu- 
necessary  that  there  should  be  any  personal 
transaction  between  the  testator  and  the 
subscribing  witnesses.  Bates  v.  Officer 
(1886)  70  Iowa,  343,  30  N.  W.  608. 

The  court  in  Cochrane  v.  Breckenridge 
(1888)  75  Iowa,  213,  39  N.  W.  274,  held  the 
wife  of  a  defendant  in  an  action  by  the 
legal  representatives  of  a  decedent  to  re- 
strain trespassing  on  real  estate,  incom- 
petent to  give  evidence  tending  to  show  a 
purchase  by  the  defendant  and  payment  for 
the  real  estate,  the  court  stating  that  this 
was  a  personal  transaction  with  the  de- 
ceased and  the  evidence  was  clearly  incom- 
petent. It  is  stated  in  the  subsequent  case 
of  Erusha  v.  Tomash  (1806)  08  Iowa,  510, 
67  N.  W.  390,  that  it  must  be  presumed  that 
both  husband  and  wife  took  part  in  the 
transaction  in  controversy  in  Cochrane  v. 
Breckenridge,  although  it  is  stated  that 
the  facts  are  not  set  out  with  sufficient 
fullness  in  the  Cochrane  Case  to  show  that 
the  conclusion  reached  is  applicable  to  the 
£rusha  Case. 

Kerr  v.  Yager,  158  Iowa,  69,  138  N.  W. 
905. 

lOlHixson  V.  Rodboum  (1901)  67  App. 
Div.  424,  73  N.  Y.  Supp.  779. 

The  husband  of  a  plaintiff  was  held  a 
competent  witness  in  an  action  against  the 
assignee  of  a  bond  and  mortgage  assigned 
by  the  executors  of  the  mortgagee,  under 
a  statute  the  obvious  purpose  of  which  was 
to  exclude  evidence  by  a  party  interested 
in  the  event  of  a  suit,  of  any  transaction 
or  communication  with  a  deceased  by  which 
such  event  may  be  determined  in  favor  of 
such  witness.  Griffin  v.  Earle  (1890)  34 
S.  C.  246,  13  S.  £.  473.  The  action  in  this 
case  was  brought  by  the  wife  to  have  the 
mortgage  declared  void  on  the  theory  that 
it  waa  executed  as  security  for  her  hus- 
band's debts,  and  it  is  stated  that  the  hus- 
band could  not  possibly  promote  his  in- 
terest by  his  testimony,  since,  if  he  had 
any  interest  at  all,  it  was  equally  balanced, 
for  if,  by  his  testimony,  the  plaintiff  would 
be  relieved  from  liability  on  the  bond  and 
mortgage,  then  the  husband  would  be  clear- 
ly liable  for  the  money  borrowed  by  him 
and  used  for  his  own  purposes.  The  hus- 
band was  offered  to  testify  to  the  transac- 
tion between  himself  and  the  deceased  mort- 
gagee. 

iWIn  an  action  in  partition  brought  by 
certain  heirs  of  a  decedent,  in  which  it  was 
sought  to  set  aside  a  deed  executed  by  the 
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the  result  of  an  action  against  the  per*- 
sonal  representative  of  a  decedent  upon 
a  promissory  note  which  is  the  wife's 
separate  property,  so  as  to  render  him 
incompetent  under  a  statute  disqualify- 
ing one  with  a  direct  legal  interest  in 
such  an  action.*^* 

e,  Cotntnunity  property. 

Where  the  husband  is  party  to  a  suit 
against  the  personal  representative  of  a 
decedent,  as  representing  the  community 
interests  of  himself  and  wife,  and  the  ob- 
ject of  the  suit  is  to  secure  a  tract  of 

decedent  to  part  of  the  property,  it  was 
held  in  Grindle  v.  Grindle  (1909)  240  111. 
143,  88  N.  E.  473,  that  the  husbands  of 
female  heirs  were  competent  witnesses  for 
the  reason  that  the  litigation  was  concern- 
ing the  separate  property  of  the  wife.  It  is 
further  held  in  this  case,  however,  that  the 
heirs  themselves  were  competent  for  the 
reason  that  the  action  was  not  within 
the  statute  disqualifying  them  in  certain 
actions  involving  decedent's  estates. 

Missouri  case  cited  in  notes  48,  49,  supra. 

iw  Gillette  v.  Morrison  (1879)  ^  Neb.  395, 
2  N.  W.  853. 

104  Simpson  V.  Brotherton  (1884)  62  Tex. 
170.  The  court  here  refused  to  give  what  it 
denominated  a  narrow  or  contracted  con- 
struction of  the  word  "party,"  which  would 
confine  it  to  the  very  persons  named  on  the 
docket  as  parties,  but  held  that  the  object 
of  the  act  excluding  parties  from  testifying 
as  to  transactions,  with  deceased  persons 
would  be  defeated  by  allowing  one  to  testify 
to  such  transactions,  who  was  as  fully  in- 
terested in  the  result  of  the  suit  as  any  of 
the  persons  named  as  parties  upon  the 
record. 

lOSTannehill  v.  Tannehill  (1914)  —  Tex. 
C5v.  App.  — ,  171  S.  W.  1050.  The  Texas 
act  (Act  33  Legislature,  p.  61)  enlarging  the 
property  rights  of  married  women  was 
urged  as  a  ground  for  the  competency  of 
the  husband  on  the  theory  that  it  made 
the  property  the  separate  property  of  the 
wife.  In  answer  to  this  the  court  states 
that,  while  the  recent  amendment  referred 
to  pves  the  wife  control  over  her  separate 
property  and  over  the  rent  from  her  sepa- 
rate real  estate,  it  nevertheless  does  not 
change  tlic  character  of  such  rents  so  as  to 
make  them  the  wife's  separate  property. 
They  continue  to  belong  to  the  community 
estate,  and  the  husband  therefore  is  the 
owner  of  a  one- half  interest  therein.  It 
follows  he  has  a  very  substantial  Interest 
in  the  wife's  separate  land,  and  such  an 
interest  as  to  make  him  a  party  within  the 
L.R.A.1917A. 


land  for  the  community  estate,  the  wife 
is  an  incompetent  witness  within  the  rule 
excluding  parties.**^  Likewise,  the  hus- 
band is  incompetent  in  an  action  by  the 
wife  to  recover  real  estate  which  will  be- 
come community  estate.*^  Or  if  a  re- 
covery of  money  is  sought  by  the  hus- 
band which  will  become  a  part  of  the 
community  estate,  the  wife  is  incompe- 
tent ;  *•*  or  in  case  of  a  suit  to  recover 
money  of  a  husband,  in  whieh  a  judg- 
ment would  bind  the  community  estate, 
the  wife  is  incompetent.^®^ 


meaning  of  the  statute  forbidding  one  to 
testify  to  transactions  with  the  deceased  in 
ft  Ml  it  by  or  against  heirs. 

106  Wells  V.  Hobbs  (1909)  57  Tex.  Civ. 
App.  375,  122  S.  W.  461,  holding  the  wife 
of  a  plaintiff  incompetent  in  an  action 
against  the  executor  of  a  decedent  to  re- 
cover for  services. 

Whitney  v.  Priest  (1901)  26  Wash.  48,  66 
Pac.  108,  holding  the  wife  of  a  physician 
an  incompetent  witness  in  an  action  by  him 
against  an  adminstrator  to  recover  com- 
pensation for  services  to  the  decedent,  the 
court  stating  that  she  is  equally  interested 
in  the  result  of  this  action  and  must  neces- 
sarily be  said  therefore  to  be  a  party  in 
interest.  The  statute  in  the  iurisdiction 
disqualified  a  "party  in  interest.'* 

See  Scheu  v.  Blum,  supra,  note  95. 

107  Paddock  V.  Lewis  (1896)  13  Tex.  Civ. 
App.  265,  35  S.  W.  320. 

In  Hedges  v.  Williams  (1901)  26  Tex. 
Civ.  App.  551,  64  S.  W.  76,  where  an  action 
had  been  brought  against  the  assignee  of  an 
insurance  policy  assigned  to  secure  him  for 
money  loaned  "the  insured,  by  the  widow 
of  the  insured  after  his  death  to  recover 
the  excess  of  the  amount  of  the  policy  over 
the  debt,  the  wife  of  the  defendant  was 
held  an  incompetent  witness  on  the  theory 
that  the  husband  was  representing  the  com- 
munity interest  of  himself  and  wife  in  the 
suit,  and  she  was  as  much  a  party  thereto 
and  her  interest  as  much  affected  as  if  her 
name  had  appeared  among  the  parties  to 
the  suit. 

It  is  said  obiter  in  Newton  v.  Newton 
(1890)  77  Tex.  508,  14  8.  W.  157,  that  a 
wife  would  be  incompetent  in  an  action  by 
a  legatee  against  her  husband  upon  a  prom- 
issory note,  where  the  effect  of  a  judgment 
a^inst  her  husband  would  be  in  effect  a 
judgment  against  the  community  property, 
but  in  this  case  the  legatee  was  held  not  to 
be  within  the  provisions  of  the  statute  mak* 
ing  certain  parties  incompetent  in  actions 
involving  decedents^  estates.       W.  A.  E. 
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FIREMEN'S  INSURANCE  COMPANY, 

Appt., 

V. 

R.  L.  LAREY. 

(—  Mk.  — ,  188  S.  VV.  7.) 

lasuraDoe  -«>  on  property  held  in  com- 
mon —  sale  by  one  tenant  —  effect. 

Insurance  on  property  held  in  common  is 
not  avoided  as  to  one  tenant  in  common  by 
a  sale  of  the  interest  of  the  other  tenant, 
under  a  clause  in  the  policy  making  it  void 
if  any  change  takes  place  in  the  interest, 
title,  or  posaession  of  the  subject  of  insur- 
anee. 
For  other  caaee,  $te  Insurance,  III.  e,  i»  h, 

in  Dig.  l-^i  N.  S. 

(McCalloch,  Ch.  J.,  and  Wood,  J.,  dissent. ) 

(July  8,  1916.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Miller  County  in 
plaintiff's  favor  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a 
tire  insurance  policy.    Afiirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Webber  A  Webber,  for  appel- 
lant: 

The  insurance  on  the  property  was  avoid- 
ed as  to  plamtifT  by  the  sale  of  the  interest 
of  the  tenant  in  common.     ^ 

Arkansas  F.  Ins.  Co.  v.  Wilson,  67  Ark. 
553,  48  L.R.A.  610,  77  Am.  St.  Rep.  129,  65 
8.  W.  933;  Richards,  Ins.  p.  351,  note  1; 
Germania  F.  Ins.  Co.  v.  Home  Ins.  Co.  144 
N.  Y.  195,  26  L.R.A.  691,  43  Am.  St.  Rep. 
749,  39  N.  £.  77;  Elliott,  Ins.  §  266; 
Ostrander,  Ins.  p.  23,  §  7^  19  Cyc.  763q. 

The  policy  here  is  indivisible,  the  con- 
tract being  entire. 

McQueeny  v.  Phmnix  Ins.  Co.  52  Ark. 
257,  6  L.R.A.  744,  20  Am.  6t  Rep.  179,  12 
S.  W.  498;  Phoenix  Ins.  Co.  v.  Public  Parks 
Amusement  Co^  69  Ark.  187,  37  8.  W.  959; 
Ostrander,  Ins.  §§  23  et  seq.  p.  80. 

Plaintiff  was  boimd  by  the  surrender  of 
the  policy. 

£lliott,  Ins.  §  298,  p.  301;  Kooistra  v. 
Roekford  Ins«  Co.  122  Mich.  626,  81  N.  W. 
568. 

Mr.  J.  M.  Carter,  for  appellee: 

Blocker's  sale  of  his  undivided  one-half 
interest  did  not  avoid  the  policy  under  the 
condition  set  out  relating  to  change  of  is^ 
terest,  title,  etc. 

Note. —  As  to  provision  in  policy  of  fire 
insurance  against  alienation  or  change  of 
interest,  title,  or  possession  as  applying  to 
interest  of  cotenant,  see  annotation  follow- 
ing this  case,  post,  32. 
I..R.A.1917A. 


May,  Ins.  §  74 ;  Perry  v.  Mechanics'  'Mut. 
Ins.  Co.  11  Fed.  478;  Ostrander,  Ins.  pp. 
310,  314;  Vance,  Ins.  §  161,  pp.  449,  450; 
Hobbs  V.  Memphis  Ins.  Co.  1  Sneed,  444; 
Hoffman  v.  ^tna  F.  Ins.  Co.  32  N.  Y.  405, 
88  Am.  Dec.  337 ;  Wood  v.  American  F.  Ins- 
Co.  149  N.  Y.  382,  52  Am.  St.  Rep.  733;  44 
N.  E.  80;  Dix  v.  Chicago  City  Ins.  Co.  22 
111.  272;  Hartford  F.  Ins.  Co.  v.  Ross,  23 
Ind.  170,  85  Am.  Dec.  462;  Allemania-  F. 
Ins.  Co.  V.  Peck,  133  111.  220,  23  Am.  St. 
Rep.  610,  24  N.  E.  538;  Black\^dl  v.  Miami 
Valley  Ins.  Co.  48  Ohio  St.  533,  14  L.R.A. 
431,  29  Am.  St.  Rep,  574,  29  N.  E.  278; 
West  V.  Citizens'  Ins.  Co.  27  Ohio  St.  1,  22 
Am.  Dec.  294;  Angell,  Ins.  197;  Cowan  v. 
Iowa  State  Ins.  Co.  40  Iowa,  551,  20  Am. 
Rep.  583;  Burnett  v.  Eufanla  Home  Ins.  Co. 
46  Ala.  11,  7  Am.  Rep.  581;  Royal  Ins.  Co. 
V.  Sockman,  15  Ohio  C.  C.  105^  8  Ohio  O. 
D.  404;  Manley  v.  Insurance  Co.  of  N.  A. 
1  Lans.  20;  Shuggart  v.  Lycoming  F.  Ins. 
Co.  55  Cal.  418;  Lockwood  v.  Middlesox 
Mut.  Assur.  Co.  47  Conn.  553;  Royal  Ins. 
Co.  V.  Martin,  192  U.  S  155,  48  L.  ed.  380, 
24  Sup.  Ct.  Rep.  247;  Lampassas  Hotel  & 
Park  Co.  v.  Phcenix  Ins.  Co.  —  Tex.  Civ. 
App.  — ,  38  S.  W.  361;  Pomeroy  v.  ^tna 
Ins.  Co.  86  Kan.  214,  38  L.R.A. (N.S.)  142, 
120  Pac.  344,  Ann.  Cas.  1913C,  170. 

Hart,  J.,  delivered  the  opinion  of  the 
court : 

R.  L.  Larcy  sued  the  Firemen's  Insurance 
Company  to  recover  upon  a  policy  of  fire 
insurance.  The  facts  material  to  a  deter- 
mination of  the  issues  raised  by  the  appeal 
are  as  follows:  C.  M.  Blocker  and  R.  L. 
Larey  were  tenants  in  common  of  certain 
lots  in  the  town  of  Fouke,  Miller  county, 
Arkansas,  each  owning  an  undivided  one- 
half  interest  therein.  There  were  two  rtore 
buildings  located  on  the  lots.  '  On  the  1st 
day  of  April,  1916,  C.  M.  Blocker  applied 
to  the  Firemen's  Insurance  Company  for  a 
policy  on  said  buildings  in  the  sum  of  $600 
for  the  period  of  one  year.  The  policy  was 
issued  to  C.  M.  Blocker  and  R.  L.  Larey, 
and,  among  other  conditions,  provided  that 
the  policy  should  b6  void  "if  any  change, 
other  than  by  the  death  of  an  insured,  take 
place  in  the  interest,  title,  or  possession  of 
the  subject  of  insurance  (except  change  of 
occupants  without  increase  of  hazard), 
whether  by  legal  process  or  judgment  or 
by  voluntary  act  of  the  insured,  or  other- 
wise," etc. 

Blocker  had  no  authority  from  Larey  to 
insure  his  interest  in  the  property,  but  as 
soon  as  Larey  found  that  the  insurance  had 
been  taken  on  the  property,  he  ratified  the 
act  of  Blocker  and  agreed  to  pay  his  part  of 
the  premium.  The  policy  was  issued  on  a 
credit,  but  the  agent  who  issued  it  had  au- 
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thoriiy  to  issue  policies  on  a  credit,  and 
both  Blocker  and  Larey  were  well  known  to 
him.  Blocker  sold  his  interest  in  the  prop- 
erty to  Mrs.  F.  L.  Duke,  and,  on  the  15th 
day  of  May,  1916,  the  agent  canceled  the 
policy.  The  property  was  destroyed  by  fire 
on  June  12,  1915.  Larey  did  not  know  that 
Blocker  had  sold  his  interest  in  the  property 
until  after  the  fire  occurred,  and  had  not 
authorized  him  to  make  a  sale  thereof.  The 
court  directed  the  jury  to  return  a  verdict 
for  Larey  in  the  sum  of  $300,  being  one  half 
of  the  policy,  and  from  the  judgment  ren- 
dered the  insurance  company  has  appealed. 
It  is  contended  by  counsel  for  the  defend- 
ant that  the  contract  for  insurance  was  an 
indivisible  one,  and  that  the  policy  became 
void  when  Blocker  sold  his  interest  to  Mrs. 
Duke.  They  claim  that  this  act  violated 
the  provision  of  the  policy  quoted  in  tlie 
statement  of  facts  ag|iinst  a  sale  or  change 
in  title  of  the  subject  of  the  insurance.  In 
the  first  place,  they  contend  that  this  neces- 
F>arily  results  from  the  principles  laid  down 
in  McQueeny  v.  Phoenix  Ins.  Co.  52  Ark. 
267,  6  L.R.A.  744,  20  Am.  St.  Rep.  179,  12 
S.  W.  498,  and  Phoenix  Ins.  Co.  v.  Public 
Parks  Amusement  Co.  63  Ark.  187,  37  S. 
W.  959.  In  the  first-mentioned  case  the 
policy  was  issued  upon  a  residence  and 
frame  house  which  was  used  for  rental  prop- 
erty. A  gross  sum  was  named  in  the  policy 
as  the  premium,  and  the  amount  of  the 
policy  was  apportioned  as  follows:  $600 
upon  the  residence  and  $400  upon  the  frame 
house  held  to  let.  The  same  person  owned 
both  houses.  The  court  held  that  the  con- 
tract was  entire,  and  that  the  effect  of  the 
apportionment  of  the  amount  of  insurance 
on  the  different  subjects  insured  was  to  limit 
the  extent  of  the  insurer's  risk,  upon  each 
item,  to  the  amount  named.  In  the  last 
case  the  policy  stipulated  for  a  single 
premium  and  covered  the  contents  of  a 
livery  stable.  Tlie  insurance  was  separately 
apportioned  to  three  classes, — ^the  horses, 
the  vehicles,  and  the  harness,  etc.  It  was 
held  that  the  contract  was  entire,  the  con- 
tract and  risk  being  indivisible,  and  that  if 
the  policy  was  rendered  void  as  to  part  of 
the  carriages  by  reason  of  the  insured's  mis- 
representation of  his  title,  the  entire  policy 
was  avoided.  We  do  not  think  the  rule 
laid  down  in  those  cases  is  controlling  here. 
In  giving  effect  to  language,  regard  must 
be  had  to  its  purposes.  The  generality  of 
the  language  employed  must  be  restricted  to 
the  reason  and  object  of  its  use  by  the 
parties.  In  the  cases  referred  to,  the  same 
person  owned  all  the  property  insured.  The 
premium  was  gross,  and  there  was  not  only 
no  apportionment  between  the  different 
items  of  property  insured,  but  the  title  to 
the  insured  property  was  in  the  same  per- 
L.R.A.1017A. 


son.  The  two  houses  in  the  McQueeny  Case 
were  situated  at  a  distance  from  each  other, 
and  a  separate  valuation  of  the  houses  was 
placed  in  the  policy  to  apportion  the  loss 
in  case  one  of  the  houses  burned  and  the 
other  did  not  during  the  life  of  the  policy. 

The  title  to  tenants  in  common  in  lands 
is  separate.  There  is  no  unity  in  title, 
but  only  unity  of  possession.  In  the  in- 
stant case  it  is  conceded  that  the  agent  who 
wrote  the  policy  had  the  authority  to  issue 
policies  and  to  issue  them  on  a  credit.  He 
lived  in  the  same  county  with  Blocker  and 
Larey,  and  knew  them  both  personally. 
Ihc  policy  was  not  issued  to  Blocker  and 
Larey  as  partners,  but  as  tenants  in  com- 
mon. Hence  the  agent  must  have  known 
that  they  did  not  occupy  the  premises  them- 
selves, but  were  renting  them  out.  The  con- 
tract was  one  in  its  nature  and  purpose 
susceptible  of  apportionment ;  and,  when  the 
intention  of  the  parties,  as  gathered  from 
the  language  of  the  contract,  and  the  sub- 
ject-matter of  the  insurance,  is  considered, 
we  think  there  is  nothing  in  the  nature  or 
the  terms  of  the  contract  which  makes  it 
indivisible.  There  is  considerable  conflict 
of  authority  as  to  the  question  whether  the 
change  in  the  personnel  of  &  partnership, 
or  tlie  assignment  of  one  partner's  inter- 
est, is  within  the  meaning  of  fire  insurance 
policies  which  provide  that  the  policy  shall 
be  void  in  case  of  any  sale  or  transfer  of 
the  property,  or  change  of  title  or  posses- 
sion. A  mucl^  gpreater  number  of  the  de- 
cisions hold  that  the  transfer  by  one  part- 
ner of  his  interest  in  the  property  injured 
to  another  member  of  the  firm  is  not  such 
a  change  in  the  title  thereto  as  would  vio- 
late conditions  in  a  policy  against  transfer, 
change,  or  alienation  of  the  property  or  in- 
terests therein.  See  case  note  in  21  L.R.A. 
(N.S.)  422;  Pierce  v.  Nashua  h\  Ins.  Co. 
50  N.  H.  297,  9  Am.  Rep.  235;  Lockwood  v. 
Middlesex  Mut.  Assur.  Co.  47  Conn.  653: 
Hoffman  v.  ^tna  Ins.  Co.  82  N.  Y.  405,  88 
Am.  Dec.  337.  The  reason  given  is  that 
such  a  condition  is  inserted  in  the  policy 
for  the  benefit  and  protection  of  the  com- 
pany against  the  risks  of  having  careless 
or  improvident  persons  substituted  in  the 
place  of  the  original  parties  with  whom 
they  contracted.  An  assignment  by  one 
partner  to  another  is  obviously  not  within 
the  principle  or  notice  on  whioh  the  con- 
dition is  founded.  Such  a  change  does  not 
affect  the  risk,  because  no  new  party  is 
brought  in  contractual  relations  with  the 
insurers.  The  rule  is  different  where  a  sale 
is  made  by  one  partner  to  a  third  person. 
In  such  cases  a  new  person  is  brought  into 
contractual  relation  with  the  insurance 
company.  This  is  so  because  every  partner 
owns  the  whole  pnrtuership  property,  sub- 
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ject  to  tlie  equal  ownership  of  every  other 
partner.  When  one  partner  sells  his  inter- 
eBt  to  a  third  person,  such  purchaser  does 
not  become  a  tenant  in  common  with  the 
other  partners  in  any  specific  goods,  but  ac- 
quires only  the  interest  his  vendor  had, 
which  is  his  share  of  the  residence  after  the 
affairs  of  the  firm  are  settled  and  the  debts 
paid  including  debts  due  from  the  firm  to 
a  partner.  30  Cyc  605.  Again,  the  same 
author  says  that  the  interest  of  a  partner 
in  the  firm's  assets  is  not  that  of  a  tenant 
in  common,  or  of  a  joint  tenant  at  common 
law.  It  is  the  share  to  which  he  is  entitled 
under  the  partnership  contract  after  tlie 
firm's  debts  and  the  partners'  equities  are 
adjudged.  33  Cyc.  444.  See  also  Parsons^ 
Partnership,  4th  cd.  p.  137.  Tenants  in 
common  are  such  as  hold  by  several  and  dis- 
tinct title,  but  by  unity  of  postession,  be- 
cause none  knoweth  hip  own  severalty,  and 
therefore  they  all  occupy  promiscuously.  2 
Cooley's  Bl.  Com.  4th  ed.  *191.  On  the 
other  hand,  as  Lord  Hardwicke  said,  each 
member  of  a  partnership  is  seised  per  my 
et  per  tout  of  the  common  stock  and  efTects. 
It  follows  that  when  one  partner  sells 
his  interest  to  a  third  person,  a  new  party 
with  whom  the  insurance  company  did  not 
contract  is  introduced.  Such  a  change  af- 
fects the  risk  because  a  new  party  is 
brought  into  contractual  relations  with  the 
insurance  company.  In  the  case  of  a  sale 
by  a  tenant  in  common  of  his  interest  to 
a  stranger,  the  contract  of  insurance  as  to 
him  or  his  vendee  is  at  an  end,  under  a 
contract  of  insurance  containing  a  provision 
like  the  one  in  question  as  to  change  of 
title.  Tlie  contract  as  to  the  remaining 
tenant  in  common,  however,  is  not  affected 
by  the  sale.  This  is  so  because,  under  the 
Mile,  no  stranger  is  brought  into  contractual 
relation  with  the  company.  There  is  no 
unity  of  title  whatever  between  tenants  in 
common,  and  a  contract  made  by  an  insur- 
ance company  with  them  is  necessarily  sub- 
ject to  apportionment,  and  is  therefore  a 
divisible  contract.  We  think  this  rule  is 
in  accordance  with  reason  and  justice.  To 
illustrate:  In  the  present  case.  Blocker 
sold  his  interest  in  the  property  insured  to 
Mrs.  Duke.  Under  the  clause  of  the  policy 
under  consideration  there  was  a  change  in 
his  title  to  the  property,  and  the  contract 
was  ended  as  to  him.  Mrs.  Duke  could  not 
be  brought  into  contractual  relationship 
with  the  company  without  its  consent,  and, 
under  the  clause  in  question,  there  was  not 
only  no  Consent,  but  the  insurance  was 
avoided  as  to  her.  All  this,  however,  had 
nothing  to  do  with  the  contract  in  regard 
to  the  interest  of  Larey.  His  interest  was 
not  in  any  way  affected  by  the  sale  of 
Blocker's  interest  to  Mrs.  Duke.  In  case  of 
L.R.A.1917A. 


a  loss  by  fire,  neither  he  nor  Mrs.  Duke 
could  sliare  with  Larey  in  the  insurance 
collected  by  him.  There  would  be  no  temp- 
tation to  Mrs.  Duke  to  destroy  the  prop- 
erty, not  only  because  she  could  not  share 
in  any  recovery  had  by  Larey,  but  she  also 
lost  her  undivided  one-half  interest  in  the 
property  insured. 
The  judgment  will  be  affirmed. 

McCullocli,  Ch.  J.,  dissenting: 

The  ownership  of  the  insured  property 
was  separate.  Blocker  and  appellee,  Larey, 
being  equal  tenants  in  common,  but  the  con- 
tract of  insurance  was  joint  and  indivisible. 
The  stipulation  in  the  policy  was  that  "if 
any  change  other  than  by  the  death  of  the 
insured  takes  place  in  the  interest,  title,  or 
possession  of  the  subject  of  insurance,  or  if 
the  policy  be  assigned  before  a  loss,  unless 
otherwise  prt>vided  by  agreement  indorsed 
hereon  or  added  hereto,  the  entire  policy 
shall  be  void." 

It  is  undisputed  that  Blocker  sold  his 
undivided  interest  in  the  property  to  Mrs. 
Duke  without  obtaining  the  consent  of  the 
insurance  company.  There  is  a  sharp  con- 
flict in  the  authorities  on  the  question  of 
the  divisibility  of  a  policy  of  insurance 
which  provides  for  the  payment  of  a  gross 
sum  as  premium,  but  insures  dilTerent  items 
of  property.  This  court  has  held  that  such 
a  contract  is  indivisible,  and  that  a  breach 
of  a  portion  of  the  contract  avoids  the  en- 
tire policy.  McQueeny  v.  Phoenix  Ins.  Co. 
52  Ark.  257,  6  L.R.A.  744,  20  Am.  St.  Kep. 
179,  12  S.  W.  498;  Phoenix  Ins.  Ck).  v.  Pub- 
lic Parks  Amusement  Co.  63  Ark.  187,  37 
S.  W.  959.  In  the  opinion  in  the  McQueeny 
Case,  the  conflict  in  the  authorities  on  the 
subject  was  distinctly  recognized,  and,  after 
a  full  discussion  of  the  question  and  a  re- 
view of  the  authorities,  the  court  deliberate- 
ly took  the  position  that  the  contract  was 
indivisible,  and  many  cases  were  cited  in 
support  of  that  rule.  In  concluding  the  dis- 
cussion, the  learned  judge  who  wrote  the 
opinion  said:  "We  can  see  no  good  reason 
why  a  contract^  which,  if  made  between  in- 
dividuals, would  be  entire,  should  be  divisi- 
ble if  made  between  an  individual  and  an 
insurance  company." 

The  same  rule  was  announced  in  the  later 
case  of  Phcenix  Ins.  Co.  v.  Public  Parks 
Amusement  Co.  where  the  policy  was  on  dif- 
ferent items  of  personal  property,  but  re- 
citing an  entire  consideration,  and  Judge 
Battle,  speaking  for  the  court,  said:  ''The 
contract  of  insurance  was  entire  and  indi- 
visible. Being  void  as  to  a  part  of  tlie 
property  insured,  it  is  void  as  to  all.  It 
was  all  exposed  to  one  risk,  and  the  con- 
sideration for  the  policy  was  a  specified 
sum.    The  fact  that  separate  amounts  of  in- 
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surance  were  apportioned  to  separate  itetnd 
or  classes  of  property  did  not  make  tlie 
policy  divisible.  The  contract  and  risk  be- 
ing indivisible,  the  contract  is  entire,  and 
any  breach  which  renders  it  void  as  to  a 
part  of  the  property  affects  it  in  the  same 
manner  as  to  the  remainder." 

The  authorities  on  this  question  are  still 
irreconcilably  in  conflict;  but,  as  our  court 
has  deliberately  taken  a  position  on  the 
question,  it  ought  not  to  be  changed  except 
by  the  lawmakers.  If  the  policies  in  the 
two  cases  just  referred  to  were  entire,  it 
would  seem,  for  a  stronger  reason,  that  the 
policy  involved  in  the  present  controversy 
is  entire  and  indivisible.  There  was  a 
single  premium  paid,  and  the  contract  was 
to  pay  a  gross  sum  to  both  of  the  bene- 
ficiaries jointly  in  the  event  of  the  destruc- 
tion of  the  property.  It  makes  really  a 
stronger  case  of  indivisibility^  of  the  con- 
tract than  where  the  policy  apportions  a 
separate  sum  on  each  item  of  the  property 
insured.  There  is  not  a  single  feature  of 
this  policy  which  separates  it  into  parts, 
for  it  mentions  the  two  beneficiaries  jointly, 
provides  for  a  gross  premium  and  for  a 
gross  sum  to  be  paid  in  case  of  loss.  There 
is  nothing  upon  which  the  idea  of  divisi- 
bility can  rest.  The  fact  that  the  two  bene- 
ficiaries owned  separate  interests  does  not, 
it  seems  to  me,  at  all  affect  the  entirety  of 
the  contract. 

It  will  be  observed,  also,  that  the  lan- 
guage of  this  contract,  which  is  a  standard 


form  of  policy,  is  unusually  empliatic  ui 
providing  that  the  entire  contract  .should  be 
void.  Many  of  the  authorities  lay  down 
the  rule  that  that  particular  language  rea- 
ders  every  portion  of  the  contract  void,  even 
though  it  be  treated  as  a  divisible  contract; 
and,  in  those  states  where  the  contrary  view 
is  taken  from  that  this  oourt  has  decided 
upon  the  question  of  the  divisibility  of  the 
contract,  hold  that  where  the  stipulation  ia 
that  the  entire  policy  shall  be  void,  it  ren- 
ders the  contract  indivisible,  so  as  to  make 
it  void  in  the  case  of  a  breach  of  the  t^ms 
with  respect  to  any  part  of  the  contract. 
2  Cooley,  Briefs  on  Ins.  p.  1913;  Germania 
F.  Ins.  Co.  V.  Schild,  69  Ohio  St.  136,  100 
Am.  St.  Rep.  663,  68  N.  E.  706;  Home  Ins. 
Co.  V.  Connelly,  104  Tenn.  93,  66  S.  W.  828; 
Qermier  v.  Springfield  F.  &  M.  Ins.  Co.  109 
La.  341,  33  So.  361;  McWilliams  v.  Gas- 
cade  F.  &  M.  Ins.  Co.  7  Wash.  48,  94  Pac. 
140;  Martin  v.  Insurance  Co.  of  N.  A.  67 
N.  J.  L.  623,  31  Atl.  213. 

It  seems  to  me,  however,  that  this  case 
is  entirely  controlled  by  the  two  decisions 
of  this  court  referred  to,  and  that  we  are 
making  a  radical  departure  from  the  doc- 
trine announced  in  those  cases  in  holding 
that  this  contract  was  divisible,  and  tiiat 
one  of  the  benefteiaries  could  recover  ior 
his  separate  interest. 

Wood,  J.,  concurs  in  the  views  here  ex- 
pressed. 


Annotation — ^Insurance;  provision  against  alienation  or  change  in  mteretl, 
title,  or  possession  as  applymg  to  interest  of  cotenant. 


The  rationes  decidendi  in  cases  pre- 
senting this  question  are  practically 
identical  with  those  which  underlie  the 
decisions  as  to  the  effect  upon  insurance 
of  transfers  of  partnership  interests. 
These  interests,  while  not  strictly  those 
of  cotenants,  resemble  them  too  much 
to  be  disregarded  here.  Of  these  part- 
nership cases,  those  which  consider  the 
effect  of  transfers  between  partners  and 
transfers  by  one  or  more  partners  to 
third  pet  son?,  who  enter  the  firm  have 
been  discussed  in  notes  to  Beebe  v.  Ohio 
Farmers'  Ins.  Co.  18  L.R.A.  482,  and 
American  Steam  Laundry  Co.  v.  Ham- 
burg-Bremen F.  Ins.  Co.  21  L.R.A. 
(N.S.)  442.  The  same  conflict  there 
noted  exists  among  the  cases  consider- 
ing transfers  by  cotenant s. 

Where  the  transfer  has  been  from  one 

cotenant     to     another,     the     prevailing 

view  is  that  a  policy  of  fire  insurance, 

taken  out  by  the  ootenants  before  the 
L.Pi.A.1917A. 


transfer,  remains  valid  as  to  the  full 
amount  of  the  policy. 

A  sale  by  one  cotenant  to  the  other  of 
the  formers  interest  in  the  building  in- 
sured does  not  avoid  the  policy  under  a 
provision  of  the  insurance  company's 
charter  that  ''when  any  house  or  build- 
ing insured  under  the  provisions  of  this 
act  shall  be  alienated  by  sale  or  other- 
wise the  policy  shall  thereupon  be  ipso 
facto  void."  Lockwood  v.  Middlesex 
Mut.  Assur  Co.  (1880)  47  Conn.  553. 
''The  alienation  here  contemplated/' 
said  the  court,  "is  a  sale  by  the  in- 
sured to  a  party  not  insured.  Any 
transfer  of  interest  between  the  parties 
insured  by  the  policy  is  not  an  aliena- 
tion within  the  meaning  of  the  charter. 
By  such  a  transfer  no  new  party,  with 
whom  the  defendants  did  not  contract, 
is  introduced,  but  simply  the  interest  of 
those  who  did  contract  is  changed. 
Such  a  change  does  net  affeet  the  risk. 
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whether  partial  or  extending  to  the  en- 
tire interest,  bo  long  as  no  new  party  is 
brought  into  contract  relations  with  the 
insurers.  If  a  party  parts  with  his  en- 
tire interest,  the  insurance  as  to  him 
ceases,  and  the  purchaser,  if  a  stranger 
to  the  policy,  is  not  insured;  if  before  a 
party  to  the  policy,  the  insurance  inures 
to  iiis  benefit.  The  object  of  this  pro- 
vision doubtless  was  to  guard  against 
fraud, — to  prevent  the  policy  from  be- 
coming a  mere  gaming  contract  by  re- 
nraining  as  a  valid  instrument  in  the 
hands  of  one  who  is  no  longer  interested 
in  the  property,  and  to  secure  to  the  in- 
surers contracting  parties  of  their  own 
choosing.  No  one  of  these  purposes  is 
defeated  by  the  alienation  in  this  case." 

Where  the  legal  title  to  the  property 
stood  in  th^  names  of  the  insured  and 
three  others,  a  provision  in  the  policy 
against  change  in  interest,  title,  or  pos- 
session of  the  property  insured  was  not 
violated  by  the  execution  of  a  quitclaim 
deed  from  such  others  to  the  insured, 
conformably  to  an  understanding  be- 
tween them  calling  for  such  conveyance, 
should  they  be  unable  to  pay  within  a 
certain  time  their  agreed  shares  of  the 
purchase  price  of  the  property.  Wich 
V.  Equitable  F.  &  M.  Ins.  Co.  (1892)  2 
Colo.  App.  484,  31  Pae.  389.  The  court 
said :  ''We  are  unable  to  see  how  it  can 
be  claimed  by  the  company  that  the 
ehange  in  the  title  constituted  a  dim- 
inution of  the  interest  on  the  property 
insured,  or  a  diminution  of  the  motive 
which  the  insured  may  have  had  to  be 
vigilant  in  the  care  of  his  property. 
The  title  subsequently  acquired  was  the 
title  upon  which  the  company  acted 
when  it  issued  the  policy.  .  .  .  The 
evidence  does  not  show  that  the  risk 
was  in  any  way  increased  or  made  more 
hazardous  by  the  change  of  title.  On 
the  contrary,  it  shows  that  the  circum- 
stances under  which  the  policy  of  in- 
surance was  issued,  the  belief  and  un- 
derstanding upon  which  the  company 
acted,  were  fully  perfected,  and  that 
the  hazard  and  risk  were  identically  the 
same  as  when  the  party  paid  his  premi- 
um and  secured  his  policy." 

A  transfer  by  two  of  the  three  broth- 
ers who  owned  the  property  insured  as 
tenants  in  common,  to  the  third  brother 
and  cotenant,  did  not  invalidate  the  in- 
surance under  a  provision  in  the  policy 
that  it  shall  be  void  in  case  any  change 
takes  place  in  the  occupation,  location, 
title,  interest,  or  possession  of  the  prop- 
erty insured  without  notice  to  and  per- 
mission  from   the   insurance   company; 

and  the  grantee  may  therefore,  for  a 
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loss  occurring  after  the  transfer,  recov- 
er in  a  suit  brought  by  himself  alone 
the  whole  amount  of  such  loss,  both  on 
account  of  the  interest  originally  owned 
by  him,  and  on  account  of  the  interest 
his  brothers  conveyed  to  him.  Royal 
Ins.  Co.  v.  Sockman  (1898)  15  Ohio  C. 
C.  105,  8  Ohio  C.  D.  404. 

In  Hoifman  v.  -^tna  F.  Ins.  Co. 
(1865)  32  N.  y,  405,  88  Am.  Dec.  337  (a 
case  of  a  transfer  between  partners), 
the  court,  reviewing  the  New  York 
cases,  said  that  it  was  quite  apparent 
that  there  was  in  that  state  a  distinct 
preponderance  of  judicial  authority 
against  the  recognition  of  the  sale  by 
one  to  another  of  the  assured  as  a  cause 
of  forfeiture  within  the  meaning  of  a 
proviso  that  the  policy  shall  be  null  and 
void  if  the  property  shall  be  sold  or 
conveyed. 

Nor  is  there  anything  which  militates 
against  this  conclusion  in  Howard  v.  Al- 
bany Ins.  Co.  (1846)  3  Benio  (N.  Y.) 
301;  or  Murdock  v.  Chenango  County 
Mut.  Ins.  Co.  (1849)  2  N.  Y.  210,  where 
it  was  held  that  the  conveyance  by  one 
of  two  cotenants  to  the  other  of  all  his 
interest  in  the  property  insured,  after 
the  insurance,  but  before  the  loss,  pre- 
vents the  maintenance  at  common  law 
of  a  joint  action  on  the  policy. 

The  opposing  view,  viz.,  that  such  a 
transfer  avoids  the  policy  as  to  the  in- 
terest transferred,  finds  support  in  a 
dictum  in  Buckley  v.  Garrett  (1864)  47 
Pa.  204,  where  the  court  said  that  it  is 
not  to  be  doubted  that  a  transfer  from 
one  tenant  in  common  to  his  cotenant  is 
within  the  prohibition  of  a  policy  that 
declares  that  alienation  by  sale  or  other- 
wise shall  render  the  policy  void  so  far 
as  it  relates  to  the  part  sold  or  trans- 
ferred. 

A  diss^iujtioii  vdif  a^  par.tn^Bship  arid,. a 
division  of  its  goods  so  that  the  parties 
are  to  hold  their  shares  separately  and 
distinctly,  while  not  strictly  a  sale  of 
the  goods,  operates  as  a  change  of  title 
within  the  meaning  of  a  provision  in  a 
policy  of  fire  insurance  on  the  pattner- 
ship  property  that,  "in  case  of  any 
transfer  or  change  of  title  in  the  prop- 
erty insured  by  this  company,  such  in- 
surance shall  be  void  and  cease."  Dre- 
her  V.  iEtna  Ins.  Co.  (1853)  18  Mo.  128. 

Where  one  cotenant  insured  his  un- 
divided one-half  interest  in  the  prop- 
erty, and  afterwards  a  judgment  in  par- 
tition was  rendered  whereby  the  in- 
sured became  the  owner  of  a  particular 
half  of  the  property  in  severalty,  this 
was  a  change  of  title  preventing  any 
recovery  on  the  policy,  the  by-laws  of 


34 


ANNOTA'J  ION— INSURANCE— ALIENATION-^OTEN  ANTS. 


the  insurance  company  providing  that 
"when  the  title  of  any  property  in- 
sured shall  be  changed  by  sale^  mort- 
gage, or  otherwise,  the  policy  shall 
thereupon  be  void."  Barnes  v.  Union 
Mut.  F.  Ins.  Co.  (1863)  61  Me.  110,  81 
Am.  Dec.  562. 

But  until  a  sale  in  a  partition  suit 
has  been  confirmed  by  the  court,  it  can- 
not be  said  that  the  interests  of  the  in- 
sured have  changed  within  the  meaning 
of  a  provision  in  the  policy  insuring  the 
"heirs"  of  a  specified  person,  that  the 
policy  shall  be  void  if  the  said  property 
shall  be  sold  or  conveyed,  or  if  the  in- 
terests of  the  parties  be  changed  in  any 
manner,  whether  by  act  of  the  parties  or 
by  operation  of  law.  Terpenning  v. 
Agricultural  Ins.  Co.  (1878)  14  Hun 
(N.  Y.)  299. 

In  so  far  as  Firemen's  Ins.  Co.  v. 
Larey,  ante,  29,  holds  that  the  sale  of 
the  interest  of  a  tenant  in  common  to  a 
stranger  avoids  the  insurance  as  to  the 
interest  transferred,  it  is  in  accord  with 
Shuggart  v.  Lycoming  F.  Ins.  Co.  55 
CaL  408,  where  the  transfer  of  the  in- 
terest of  one  partner  to  a  third  party 
is  held  to  discharge  the  insurance  com- 
pany from  liability  as  to  the  interest 
transferred,  the  policy  providing  that 
it  should  be  void  "if  the  property  be 
sold  or  transferred,  or  any  change  takes 
place  in  title  or  possession."  The  in- 
surance company's  voluntary  payment 
to  the  other  member  of  the  original 
partnership  of  one  half  of  the  amount 
of  the   loss  relieved   the   court   in   the 


case  last  above  cited  from  the  necessity 
of  deciding  whether  the  poliey  was  valid 
as  to  his  interest,  or  was  entirely  avoid- 
ed  by   the  transfer. 

A  general  assignment  for  creditors, 
made  by  one  partner  after  a  loss,  nam- 
ing the  other  partner  and  a  third  per- 
son as  assignees,  releases  the  insurer 
from  all  liability  where  the  policy  pro- 
vides that,  in  case  of  any  assignment, 
transfer,  or  termination  of  the  interests 
of  the  insured,  or  of  any  claim  under 
the  policy,  either  by  sale  or  otherwise, 
whether  prior  or  subsequent  to  any 
loss  or  damage,  without  the  written 
consent  of  the  company,  the  policy  shall 
thenceforth  be  void  and  of  no  effect,  and 
any  liability  of  the  company  upon  such 
claim  shall  thenceforth  cease.  Dey  v. 
Poughkeepsie  Mut.  Ins.  Co.  (1857)  23 
Barb.  (N.  Y.)  623. 

In  addition  to  the  partnership  notes 
referred  to  at  the  beginning  of  this  dis- 
cussion, the  following  notes  in  this 
series  should  be  consulted:  Mortgage 
as  effecting  change  of  title  or  interest 
in  insured  property,  38  L.R.A.  562;  Sale 
of  insured  property  by  judicial  proceed- 
ings as  change  in  title,  interest,  or  pos- 
session, 24  L.R.A.(N.S.)  807;  Judgment 
as  change  of  interest  or  title,  or  viola- 
tion of  provision  in  insurance  policy 
requiring  sole  and  unconditional  owner- 
ship, 50  L.B.A.(N.S.)  1164;  Effect  on 
fire  insurance  of  appointment  of  re- 
ceiver for  insured,  19  L.R.A.(N.S.)  643. 

W.  W.  N. 
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MARY  E.  HANLON,  Admrx.,  etc.,  of  Joseph 

Dow,  Deceased, 
v. 

FREDERICK    LEYLAND    &    COMPANY, 

Limited. 

(223  Mass.  438,  111  N.  E.  907.) 

Conflict  of  laws  —  action  for  death  — 
where  maintainable. 

An   administrator  may  maintain   an   ac- 

Note.  —  As  to  right  of  foreign  or  domes- 
tic representative  to  maintain  action  for 
death  of  decedent  under  a  statute  of  an- 
other state  which  provides  that  the  action 
shall  be  brought  by  the  personal  representa- 
tive, see  annotation  following  this  case, 
post,  37. 
L.n.A.1917A. 


tion  in  the  courts  of  the  state  of  his  ap- 
pointment to  recover  damages  under  Lord 
Campbeirs  Act  for  the  wrongful  death  of 
his  intestate,  although  the  death  occurred 
in  a  foreign  jurisdiction  where  the  statute 
was  enacted,  and  the  statute  does  not  pro- 
vide for  the  survival  to  him  of  any  right  of 
the  decedent,  but  gives  him  a  new  right  of 
action  for  the  benefit  of  the  next  of  kin. 
For  other  cases,  see  Conflict  of  Laws,  J,  c,  2, 
in  Dig.  1-52  N.  8. 

(March  10,  1916.) 

REPORT  by  the  Superior  Court  for  Suf- 
folk County  for  the  determination  of 
the  Supreme  Judicial  Court,  after  an  order 
overruling  a  demurrer  to  the  declaration,  in 
an  action  brought  to  recover  damages  under 
Lord  Campbeirs  Act,  for  the  death  of  plain- 
tiff's intestate,  alleged  to  have  been  caused 
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bv  defendant's  negligence.  Order  affirmed 
and  case  remanded. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Movlton,  Ix>ring,  &  Bigclow» 
for  plaintiff: 

Plaintiff,  as  administratrix,  can  maintain 
an  action  nnder  Lord  Campbell's  Act  for 
the  death  of  her  intestate. 

Walsh  v.  Boston  &  M.  R.  Co.  201  Mass. 
527,  88  N.  E.  12;  Tiffany,  Death  by  Wrong- 
ful Act,  2d  ed.  §  106;  Hudson  v.  Lynn  & 
B.  R.  Co.  185  Mass.  519,  71  N.  E.  66,  16 
Am.  Neg.  Rep.  366;  Davidsson  v.  Hill 
[1901]  2  K.  B.  606,  70  L.  J.  K.  B.  N.  S. 
788,  49  Week.  Rep.  630,  9  Asp.  Mar.  L.  Cas. 
223,  85  L.  T.  N.  S.  118,  17  Times  L.  R. 
614;  Read  v.  Great  Eastern  R.  Co.  9  Best 
k  S.  714,  37  L.  J.  Q.  B.  N.  S.  278,  L.  R. 

3  Q.  B.  655,  18  L.  T.  N.  S.  822,  16  Week. 
Rep.  1040;  Seward  v.  The  Vera  Cruz,  L.  R. 
10  App.  Cas.  59,  54  L.  J.  Prob.  N.  S.  9,  52 
L  T.  N.  S.  474,  33  Week.  Rep.  477,  5  Asp. 
Mar.  L.  Cas.  386,  49  J.  P.  324. 

Lord  Campbell's  Act  is  compensatory,  and 
not  penal.  \ 

Hudson  r.  Lynn  &  B.  R.  Co.  185  Mass. 
olO,  71  N.  E.  66,  16  Am.  Neg.  Rep.  366; 
Carey  v.  Berkshire  R.  Co.  1  Cush.  475,  48 
Am.  Dee.  616. 

As  Lord  Campbell's  Act  is  clearly  com- 
pensatory, and  there  is  no  reason  why  it 
should  not  be  enforced  here  by  comity,  the 
demurrer  should  be  overruled. 

O'Regan  v.  Cunard  S.  S.  Co.  160  Mass. 
356,  39  Am.  St.  Rep.  484,  85  N.  E.  1070: 
Electric  Wielding  Co.  v.  Prince,  195  Mass. 
242,  81  N.  E.  306;  Stone  ▼.  Old  Colony 
Street  R.  Co.  212  Mass.  469,  99  N.  E.  218. 

Messrs.  Bloclfirett,  Jones,  Barnham,  it 
Blngliam  and  Charles  lu  Favln^rcr,  for 
defendant : 

At  common  law  the  death  of  a  human  be- 
ing is  not  the  subject  of  an  action  for  dam- 
age$>,  either  in  England  or  in  this  common- 
wealth. 

Baker  v.  Bolton,  1  Campb.  493,  10  Re- 
vifsed  Rep.  734 ;  Sherlag  v.  Kelley,  200  Mass. 
•232,  19  L.R.A.(N.S.)  633,  128  Am.  St.  Rep. 
414,  86  N.  E.  293. 

Lord  Campbell's  Act  did  not  cause  a  right 
of  the  decedent  to  survive;  it  created  an 
entirely  new  cause  of  action,  based  on  new 
principles. 

Blake  v.  Midland  R.  Co.  18  Q.  B.  93,  118 
Eng.  Reprint.  35,  21  L.  J.  Q.  B.  N.  S.  233, 
16  Jur.  562;  Pym  v.  Great  Northern  R.  Co. 
2  Best  &  S.  759,  121  Eng.  Reprint,  1254; 

4  Best  &  S.  396,  122  Eng.  Reprint,  508,  8 
L  T.  N.  S.  734,  32  L.  J.  Q.  B.  N.  S.  377, 
10  Jur.  N.  S.  199,  11  Week.  Rep.  922:  The 
Vera  Cruz,  L.  R.  9  Prob.  Div.  96,  53  L.  J. 
Prob.  N.  S.  33,  51  L.  T.  N.  S.  104,  32  Week. 
Rep.  783,  5  Asp.  Mar.  L.  Cas.  270;  Seward 
V.  The  Vera  Cruz,  L.  R.  10  App.  Cas.  59, 
L.R.A.1917A. 


54  L.  J.  Prob.  N.  S.  9,  52  L.  T.  N.  S.  474, 
33  Week.  Rep.  477,  5  Asp.  Mar.  L.  Cas. 
386,  49  J.  P.  324;  Mulhall  v.  Fallon,  170 
Mass.  266,  54  L.R.A.  934,  79  Am.  St.  Rep. 
309,  57  N.  E.  386;  Dennick  v.  Central  R. 
Co.  103  U.  S.  11,  26  L.  ed.  439;  Read  v. 
Great  Eastern  R.  Co.  9  Best  &  S.  714,  37 
L.  J.  Q.  B.  N.  S.  278,  L.  R.  3  Q.  B.  555,  18 
L.  T.  N.  S.  822,  16  Week.  Rep.  1040;  Com. 
v.  Hartnett,  3  Gray,  450 ;  Pratt  v.  American 
Bell  Teleph.  Co.  141  iSIass.  225,  55  Am.  Rep. 
405,  5  N.  E.  307. 

Plaintiff  cannot  maintain  this  action  in 
this- commonwealth,  because  Lord  Campbell's 
Act  does  not  provide  for  the  survival  of  any 
right  of  the  deceased. 

Richardson  v.  New  York  C.  R.  Co.  98 
Mass.  85;  Littlewood  v.  New  York,  89  N.  Y. 
30,  42  Am.  Rep.  271;  Whitford  v.  Panama 
R.  Co.  23  N.  Y.  465;  Howarth  v.  Lombard, 
175  Mass.  570,  49  L.R.A.  301,  56  N.  E. 
888;  Davidsson  v.  Hill  [1901]  2  K.  B.  606, 
70  L.  J.  K.  B.  N.  S.  788,  49  Week.  Rep. 
630,  85  L.  T.  N.  S.  118,  9  Asp.  Mar.  L.  Cas. 
223,  17  Times  L.  R.  614;  Sargent  v.  Sar- 
gent, 168  Mass.  420,  47  N.  E.  121;  Walsh 
V.  New  York  &  N.  E.  R.  Co.  160  Mass.  571, 
39  Am.  St.  Rep.  514,  36  X.  E.  584;  Walsh 
V.  Boston  &  M.  R.  Co.  201  Mass.  527,  88 
N.  E.  12. 

Crosby,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  brought  by  the  adminis- 
tratrix of  Joseph  Dow,  late  of  Boston,  de- 
ceased, to  recover  damages  for  his  death, 
caused  by  the  alleged  negligence  of  the  de- 
fendant, by  reason  of  which  he  was  drowned 
in  English  waters. 

Tlie  plaintiff,  who  has  been  duly  appoint- 
ed administratrix  of  the  estate  of  the  de- 
ceased in  this  commonwealth,  brings  this 
action  for  the  benefit  of  the  wife  and  four 
minor  children  of  the  intestate.  The  action 
is  founded  upon  Stat.  9  &  10  Vict.  chap.  93, 
enacted  in  1846,  and  known  as  Lord  Camp- 
bell's Act.  The  act,  so  far  as  material,  is 
as  follows: 

**That  whensoever  the  death  of  a  person 
shall  be  caused  by  wrongful  act,  neglect,  or 
default,  and  the  act,  neglect,  or  default  is 
such  as  would  (if  death  had  not  ensued) 
have  entitled  the  party  injured  to  maintain 
an  action  and  recover  damages  in  respect 
thereof,  then  and  in  every  such  case  the 
person  who  would  have  been  liable  if  death 
had  not  ensued  shall  be  liable  to  an  action 
for  damages,  notwithstanding  the  death  of 
the  person  injured,  and  although  the  death 
shall  have  been  caused  under  such  circum- 
stances as  amount  in  law  to  felonv.'' 

II.  And  be  it  enacted,  "that  every  such 
action  shall  be  for  the  benefit  of  the  wife 
husband,   parent,   and  child  of  the   person 
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whose  death  shall  have  been  so  caused,  and 
shall  be  brought  by  and  in  the  name  of  the 
executor  or  administrator  of  the  person  de- 
ceased; and  in  every  such  action  the  jury 
may  give  such  damages  as  they  may  think 
proportioned  to  the  injury  resulting  from 
sucli  death  to  the  parties  respectively  for 
whom  and  for  whose  benefit  such  action 
shall  be  brought;  and  the  amount  so  recov- 
ered, after  deducting  the  costs  not  recovered 
from  the  defendant,  shall  be  divided  amongst 
the  before-mentioned  parties  in  such  shares 
as  the  jury  by  their  verdict  shall  find  and 
direct." 

Tlie   case   comes   before   us   on   a   report 
made  by  a  judge  of  the  superior  court,  who 
overruled  a  demurrer  to  the  plaintiff's  de- 
claration.     The    report    recited    that    "by 
agreement  of  the  parties  the  following  de- 
cisions of  the  English  courts  may   be   re- 
ferred to  in  the  construction  of  chapter  93 
of  the  Statutes  of  the  United  Kingdom  of 
Great   Britain  and   Ireland,   9th   and   10th 
Victoria,  with  the  same  force  and  eflfect  as 
if  pleaded  in  the  declaration.'' 
The  decisions  referred  to  are  then  recited. 
The  inquiry  is  therefore  presented  wheth- 
er the  plaintiff,  in  her  capacity  as  adminis- 
tratrix,  can  maintain  an  action  upon  the 
statute  in  the  courts  of  this  commonwealth. 
It  is  plain  that  our  coui-ts  have  jurisdiction 
of  the  parties.     An  action  to  recover  dam- 
ages for  a  tort  is  a  personal  action,  and  is 
not  local,  but  transitory,  and  can,  as  a  gen- 
eral    rule,    be    maintained    wherever    the 
wrongdoer  can  be  found,  and  this  is  true 
whether  tlie  remedy  sought  to  be  enforced 
exists  under  the  common  law  or  is  given  by 
statute.     The  English  statute  obviously  is 
not  penal,  but  remedial,  for  the  benefit  of 
the  persons  injured  by  the  death.     Higgins 
v.  Central  New  England  &  W.  R.  Co.  loo 
Mass.  176,  31  Am.  St.  Rep.  544,  29  N.  E. 
534;  Walsh  v.  Boston  &  M.  R.  Co.  201  Mass. 
627,  88  N.  E.  12.     The  statute,  like  others 
similarly  phrased,  does  not  create  a  cause  of 
action  which  accrued  to  the  plaintiff's  in- 
testate in  his  lifetime,  and  which  survived 
and  passed  to  his  personal  representative. 
The  personal  representative  of  the  deceased 
is  simply  a  nominal  plaintiff.    The  damages 
recovered  do  not  become  part  of  the  assets 
of  the  estate  or  liable  for  the  debts  of  the 
deceased,  but  are  distributed  among  the  per- 
sons described  in  the  statute.     The  statute 
expressly     authorizes     the     action     to     be 
brought  in  the  name  of  tlie  personal  repre- 
sentative who  has  been  appointed  as  such 
by  our  court.    In  Walsh  v.  Boston  &  M.  R. 
Co.  supra,  this  court  said  at  pages  529  and 
530  of  201  Mass.:   **The  fundamental  ques- 
tion is  whether  there  is  a  substantive  right 
originating  in  one  state  and  a  corresponding 
liability  which  follows  the  person  against 
L.R.A.f017A. 


whom  it  is  sought  to  be  enforced  into  an- 
other state.  Such  a  right,  arising  under 
the  common  law,  is  enforceable  everywhere. 
Such  a  right,  arising  under  a-  local  statute, 
will  be  enforced  ex  comitate  in  another 
state,  unless  there  is  a  good  reason  for  re- 
fusing to  enforce  it." 

No-  contention  is  made  that  the  statute 
is  objectionable  because  contrary  to  public 
policy  or  good  morals,  or  that  its  enforce- 
ment would  be  unjust  or  caloulated  to  in- 
jure the  state  or  its  citizens,  but  it  is  con- 
tended  by  the  defendant  that  as  the  act 
does  not  provide  for  the  survival  in. the  per- 
sonal representative  or  in  the  heirs  or  next 
of  kin  of  any  right  of  the  decedent,  that  the 
action   cannot   be  maintained   by   the   per- 
sonal representative  of  the  deceased  in  this 
commonwealth.     The  defendant  relies  upon 
Richardson    v.    New    York    C.    R.    Co.    98 
Mass.  85.     It  is  true  that  that  case  held 
that  an  administratrix,  appointed  in  Massa- 
chusetts, could  not  maintain  an  action  in 
our  courts  to  recover  for  the  death  of  her 
intestate  upon  a  iNew  York  statute  which, 
like  Lord  Campbell's  Act»  did  not  give  any 
right  of  property  which  passed  as  assets  of 
the  deceased  to  the  administratrix.     It  is 
also  true,  as  the  defendant  argues,  that  the 
case  of  Uiggins  v.  Central  New  England  & 
W.  R.  Co.  supra,  dealt  with  a  Connecticut 
statute  under   which   the   cause  of   action 
went  to  the  administrator  by  survival.  The 
same  was  true  of  the  New  York  statute  upon 
which  action  in  Walsh  v.  Boston  &;  M.  R. 
Co.   supra,  was  brought.    Lord  Campbell's 
Act  fixes  the  liability"  where  the  death   is 
due  to  negligence.    It  further  declares  who 
shall  receive  the  damages  when  recovered, 
and  expressly  designates  the  persoaal  repre- 
sentative of  the  deceased  as  the  person  who 
mav  hr'mg  the  action.    It  is  di£&cult  to  sec 
on   what  principle  the  plaintiff  should   be 
denied  her  right  to  maintain  the  action  here 
and  be  compelled  to  secure  her  remedy  in 
the  English  courts.    We  are  of  opinion  that 
a  plaintiff   should   not  be  precluded   from 
maintaining  an  action  upon  a  statute  of  a 
foreign  country  or  of  another  of  the  United 
States,  to  recover   damages  for  tlie  death 
of  a  person,  solely  because  no  right  of  prop- 
erty under  the  statute  is  vested  in  tlie  de- 
ceased which  survives  to  his  personal  repre- 
sentative.   Whatever  the  rights  the  plaintiff 
may  have  acquired  under  the  English  stat- 
ute, she  should  be  permitted  by  comity  to 
enforce  in  our  courts,  in  accordance  with 
the  trend  of  modern  decisions.     Higgins  v. 
New    England    &   W.    R.    Co.    supra;    Sar- 
gent   V.    Sargent,    168    Mass.    420,    47    N. 
E.  121;    Mulhall  v.   Fallon,   176  Mass.  260, 
268,    54    L.R.A.    934,    79    Am.     St.    Rep. 
309,  57  N.  E.  386;  Walsh  v.  Boston  &  M.  R. 
Co.  supra;   Dennick  v.  Central  B.  Co.  103 
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U.  S.  11,  26  L.  ed.  439;  Northern  P.  R.  Go.  ] 
V.  Babcock,  15-4  U.  S.  190,  38  L.  ed.  968, 
14  Sup.  Ct.  Rep.  978;  Stewart  v.  Baltimore 
&  O.  IX.  Co.  168  U.  S.  445,  42  h.  ed.  537,  18 
Sup.  Ct.  Rep.  105;  Barrow  S.  S.  Co.  v. 
Kane,  170  U.  S.  100,  42  L.  ed.  964,  18  Sup. 
Ct.  Rep.  526;  Leonard  v.  Columbia  Steam 
Nav.  Co.  84  N.  Y.  48,  38  Am.  Rep.  491; 
Story,  Confl.  L.  8th  ed.  §  625,  note  (a). 

In  Walsh  v.  Boston  &  M.  R.  Co.  201  Mass. 
527,  88  N,  E.  12,  it  was  said  by  Knowlton, 
Ch.  J.,  speaking  for  this  court,  at  page 
533  of  201  Mass.:  "The  case  of  Richard- 
son V.  New  York  C.  R.  Co.  has  been  ma- 
terially modified  if  not  overruled  by  the  de- 
cision in  Higgins  v*  Central  New  England  & 


W.  R.  Co.  supra,  in  ooiiformity  with  the 
more  liberal  practice  that  now  prevails." 

We  are  of  opinion  that  the  decision  in 
Richardson  v.  New  York  C.  R.  Co.  cannot 
now  be  regarded  as  a  binding  authority  so 
far  as  it  holds  that  an  action  to  recover 
damages  for  death  cannot  be  maintained 
upon  a  statute  similar  to  that  under  con- 
sideration, for  the  reason  that  no  property 
right  survived  to  the  personal  representative 
of  the  deceased. 

The  judgment  will  be,  order  overruling 
demurrer  affirmed,  and  case  remanded  to  the 
Superior  Court  for  a  trial  upon  the  merits. 

So  ordered. 


Annotation — ^Right  of  foreign  or  domestic  representative  to  mauitain  ac* 
tion  for  death  of  decedent  under  a  statute  of  another  state  which  pro- 
vides that  the  action  shall  be  brought  by  the  personal  representative. 


Earlier  cases  on  this  question  are  col- 
lected in  notes  to  Boston  &  M.  R.  Co.  v. 
Hard,  56  L.B.A.  211,  and  Connor  v.  New 
York,  N.  H.  &  H.  R.  Co.  18  L.R.A.(N.S.) 
1252, 

As  to  duty  of  courts  of  one  state,  un- 
der the  full  faith  and  credit  provision 
of  the  Federal  Constitution,  to  enter- 
tain an  action  for  death,  arising  under 
the  statute  of  another  state,  see  note  to 
Dougherty  v.  American*-McKenna  Proc- 
ess Co.  L.R.A.1915F,  956. 

And  as  to  jurisdiction  of  action  for 
death  under  statute  of  another  state, 
as  affected  by  penal  or  remedial  char- 
acter of  statute,  or  differences  between 
lex  loci  delicti  and  lex  fori  as  to  char- 
acter of  damages,  see  note  to  Rochester 
V.  Wells,  F.  &  Co.  Express,  40  L.R.A. 
(N.S.)   1095. 

For  notes  on  other  phases  of  conflict 
of  laws  in  relation  to  action  for  death 
or  personal  injury,  see  Index  to  IkR.A. 
Notes,  under  the  title,  "Conflict  of 
Laws." 

The  decision  in  Hanlon  v.  Fredbriok 
Leylakd  &  Co.  ante  34,  sustaining  the 
right  of  an  administrator  appointed  at 
the  forum  to  maintain  an  action  for 
wrongful  death  in  another  jurisdiction, 
under  Lord  Campbell's  Act,  or  a  similar 
statute,  giving  the  right  of  action  to  the 
personal  representative  of  the  deceased, 
appears  to  be  in  accord  with  the  weight 
of  authority,  as  shown  by  the  cases  in 
the  earlier  notes  on  this  question. 

In  Walsh  v.  Boston  &  M.  R.  Co.  (1909) 
201  Mass.  527,  88  N.  E.  12,  which  is 

cited  in  HaNLON  v.  FREDEftlCK  LEYIiAND 

&  Co.,  it  was  held  that  an  administrator 
appointed  in  Massachusetts,  the  domicil 
of  the  deceased,  eould  recover  for  negli- 
L.R.A.1917A. 


gent  killing  of  the  intestate  in  New 
York,  under  a  statute  of  the  latter  state 
providing  that  the  executor  or  admin- 
istrator of  a  decedent  survived  by 
husband,  wife,  or  next  of  kin,  could 
maintain  an  action  for  a  wrongful  act 
causing  the  death,  against  one  who  would 
have  been  liable  in  an  action  in  favor 
of  the  decedent  if  death  had  not  en- 
sued, the  damages  recovered  being  ex- 
clusively for  the  benefit  of  the  husband 
or  wife  and  next  of  kin,  to  be  distrib-. 
uted  as  unbequeathed  assets  after  pay- 
ment of  debts  and  expenses  of  adminis- 
tration. The  court  regarded  the  case  as 
governed  by  the  decision  in  Higgins  v. 
Central  New  England  &  W.  R.  Co.  (1892) 
155  Mass.  176,  31  Am.  St.  Rep.  544,  29 
N.  E.  534  (set  out  at  pages  197  and  198 
of  the  note  in  56  L.R.A.),  holding  that  a 
similar  action  might  be  maintained  for 
negligent  killing  in  Connecticut,  under 
a  statute  of  that  state.  The  court  stated 
that  the  statute  of  New  York  had  been 
changed  since  the  decision  in  Richard- 
son V.  New  York  C.  R.  Co.  (1867)  98 
Mass.  85  (set  out  in  note  in  56  L.R.A. 
197),  and  that  the  latter  case  had  been 
materially  modified,  if  not  overruled,  by 
the  decision  in  the  Higgins  Case,  in  con- 
formity with  the  more  liberal  practice 
now  prevailing;  also  that  the  tendency 
of  the  later  decisions  has  been  toward 
n  broader  comity  in  the  enforcement  of 
rights  created  by  the  legislation  of  sis- 
ter states. 

So,  the  right  of  an  administrator  ap- 
pointed in  Massachusetts,  to  maintain 
an  action  in  the  Federal  court  in  that 
state  for  death  arising  under  the  Ken- 
tucky statute  providing  that  an  action 
for  wrongful  death  shall  be  prosecuted 
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by  the  personal  representative  of  the 
deceased,  and  that  the  amount  recov- 
ered, less  funeral  expenses  and  costs  of 
administration  and  recovery,  shall  be  for 
the  benefit  of  the  kindred  of  the  de- 
ceased in  a  certain  order,  was  impliedly 
sustained  in  Southern  P.  Co.  v.  De  Valle 
Da  Costa  (1911)  111  C.  C.  A.  417,  190 
Fed.  689,  the  court  considering  chiefly 
the  question  whether  such  a  death  claim 
constitutes  assets  for  the  purpose  of  the 
appointment  of  an  admmistrator.  It 
was  said:  *'The  ordinary  rule  limiting 
the  authority  of  an  administrator  to  the 
state  of  his  appointment  in  many  states 
iias  been  relaxed  in  actions  for  causing 
death,  on  the  ground  that  the  personal 
representative  is  rather  a  trustee  for 
the  beneficiaries  named  in  the  statute 
than  an  ordinarv  administrator:  that  he 
is  rather  a  nominal  party  than  the  real 
party  in  interest;  and  that  his  author- 
ity is  that  of  a  nominal  plaintiff.  With- 
out questioning  these  decisions  or  the 
reasons  assigned  for  the  recognition  of 
a  foreign  administrator  in  such  cases, 
we  are  of  the  opinion  that  cases  which 
support  the  right  of  a  foreign  adminis- 
trator to  maintain  the  suit  are  not  in- 
consistent with  the  right  to  take  out 
letters  of  administration  in  the  residence 
of  the  defendant." 

And  in  Hoyt  v.  Ogden  Portland  Ce- 
ment Co.  (1911)  185  Fed.  889,  an  ad- 
ministrator appointed  in  New  York,  the 
domicil  of  the  decedent,  was  permitted 
to  maintain  an  action  in  the  Federal 
court  in  that  state  for  wrongful  death 
occurring  in  Utah,  the  court  saying  that 
it  had  been  repeatedly  held  that  an  ad- 
ministrator appointed  in  New  York,  of 
a  decedent  resident  of  that  state,  in- 
jured by  negligence,  and  dying  in  an- 
other state,  having  a  statute  similar  to 
that  in  New  York,  might  maintain  an 
action  on  such  statute  in  the  circuit 
court  of  the  United  States  of  the  dis- 
trict where  the  decedent  resided  and  the 
administrator  resides. 

The  right  of  an  administratrix  ap- 
pointed in  Oklahoma,  who  had  qualified 
also  in  Arkansas,  to  maintain  an  action 
in  the  latter  state  for  the  death  of  the 
intestate  in  Oklahoma,  under  the  Okla- 
homa statute,  for  the  widow  and  next  of 
kin,  was  sustained  in  Midland  Vallev 
R.  Co.  v.  Lemoyne  (1912)  104  Ark.  327, 
148  S.  W.  654,  the  court  apparently  re- 
garding the  action  as  maintainable  by 
the  plaintiff  as  administratrix  in  Okla- 
homa, or  as  ancillary  administratrix  in 
Arkansas,  it  not  appearing  in  which  ca-J 
pacity  she  sued.  \ 

But  in  Couture  v.  Dominion  Fish  Co. 
L.n.A.19]7A. 


(1909)  19  Manitoba  L.  R.  65,  it  was  held 
that  an  administrator  appointed  in 
Manitoba,  the  domicil  of  the  decedent, 
could  not  maintain  an  action  in  that 
province  for  wrongful  death  of  the  in- 
testate in  the  Northwest  Territories  of 
Canada,  under  a  statute  of  the  terri- 
tories providing  for  an  action  for  wrong- 
ful death  by  the  executor  or  adminis- 
trator, for  the  benefit  of  the  wife, 
husband,  parent,  child,  brother,  or  sistei 
of  the  deceased,  as  the  administrator 
contemplated  by  the  statute  was  one  ap- 
pointed as  such  under  the  laws  of  the 
territory,  and  not  a  foreign  adminis- 
trator. The  plaintiff  in  this  case  relied 
on  the  decision  of  the  United  States 
Supreme  Court  in  Dennick  v.  Central  R. 
Co.  (1880)  103  U.  S.  11,  26  L.  ed.  439 
(set  out  in  the  note  in  56  L.R.A.  on  p. 
214),  holding  that  a  New  York  adminis- 
trator could  maintain  an  action  in  the 
Federal  court  in  New  York  for  death 
under  the  New  Jersey  statute;  but  the 
judges  distinguished  the  Dennick  Case 
on  the  ground  of  the  peculiar  powers  of 
the  Federal  courts  of  this  country,  and 
of  dissimilarity  in  respect  to  the  bene- 
ficiaries between  the  Canadian  statute 
in  question  and  the  statutes  of  New 
York  and  New  Jersey,  in  that  the  lat- 
ter statutes,  it  was  said,  created  a  cause 
of  action  for  the  benefit  of  those  en- 
titled in  case  of  intestacy,  and  the  right 
of  action  was,  in  effect,  a  part  of 
the  estate,  whereas  the  Canadian  stat- 
ute created  an  entirely  new  right  of 
action  in  the  administrator,  for  the 
benefit  of  certain  parties  who  would 
have  no  interest  in  case  of  intestacy. 

It  was  intimated,  however,  in  Couture 
V.  Dominion  Fish  Co.  (Manitoba)  su- 
pra, that,  under  a  Canadian  statute,  an 
executor  or  administrator  appointed  in 
the  locus  delicti  could  have  maintained 
the  action;  and  it  was  said  that  such  an 
executor  or  administrator  acts  in  a  spe- 
cial capacity  as  the  party  entitled  to 
sue  for  damages  accruing  to  certain  rela- 
tives of  the  deceased,  and  not  as  an 
ordinary  executor  or  administrator,  en- 
forcing  rights  which  inured  to  the  de- 
ceased. 

Couture  v.  Dominion  Fish  Co.  (Mani- 
toba) supra,  was  approved  and  followed 
in  Johnson  v.  Canadian  Northern  R.  Co. 
(1909)  19  Manitoba  L.  R.  179,  where  the 
cause  of  action  arose  in  Ontario,  and  it 
was  held  that  the  term  ^'administrator' 
in  the  statute  of  that  province  permit- 
ting actions  by  the  administrator  for 
wrongful  death  referred  only  to  an  ad- 
ministrator appointed  in  Ontario. 

In    a    few    cases    decided    since    the 
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preparation  of  the  earlier  notes,  the 
question  has  arisen  as  to  the  right  of  a 
foreign  administrator  to  maintain  the 
action.  And  this  right  has  general- 
ly been  sustained  in  the  recent  eases, 
although  sometimes  under  special  circum- 
stances, and  in  some  instances,  for  ex- 
ample,  in  Ohio  and  Missouri,  under  spe- 
cial statutes  expressly  giving  the  foreign 
i-epresentative  the  right  to  sue. 

It  was  held  in  Knight  v.  Moline,  E. 
M.  &  W.  R.  Co.  (1913)  160  Iowa,  160, 
140  N.  W.  839,  that  a  foreign  adminis- 
trator, without  qualifying  under  the 
Iowa  statute;  might  sue  in  that  state  for 
wrongful  death  of  the  intestate  in  Illi- 
nois, under  the  Illinois  statute  providing 
that  the  action  shall  be  brought  by  the 
personal  representative  for  the  exclu- 
sive benefit  of  the  widow  and  the  next 
of  kin,  where  there  was  no  property  or 
creditors  or  beneficiaries  of  the  estate 
of  the  decedent  in  Iowa,  and  no  adminis- 
tration had  been  taken  out  or  claimed 
in  the  latter  state.  It  was  said:  ^^It 
is  the  general  rule  that  a  foreign  ad- 
ministrator cannot  maintain  an  action 
in  this  state  to  recover  the  assets  of  the 
estate  until  he  qualify  as  such  in  accord 
with  the  provision  of  §  3306  of  the  Code. 
.  .  .  This  is  a  general  rule  which  is 
recognized  in  practically  all  jurisdic- 
tions. The  underlying  reason  for  it  is 
that  no  state  will  allow  property  within 
its  jurisdiction  to  be  so  appropriated  by 
a  foreign  administrator  as  to  destroy 
the  opportunity  of  its  own  citizens  to 
enforce  their  claims  against  it.  To  this 
rule  some  exceptions  are  recognized  by 
some  courts.  It  has  been  quite  frequent- 
ly held  that,  where  a  foreign  adminis- 
trator has  a  right  of  action  as  a  mere 
trustee  for  the  benefit  of  particular 
beneficiaries,  he  may  maintain  such  ac- 
tion in  such  capacity.  This  exception 
rests  in  part  upon  the  theory  that  the 
cause  of  action  in  such  a  case  is  not  a 
part  of  the  assets  of  the  estate,  and 
that  therefore  the  resident  creditors  of 
the  decedent  within  the  state  are  in  no 
wise  affected.  .  .  .  It  is  quite  cleai* 
.  .  .  that  the  damages  sought  are  not 
assets  of  the  estate  in  the  ordinary 
sense  that  resident  creditors  have  claims 
thereon.  There  might,  however,  be  next 
of  kin  residing  in  this  state.  Whether 
their  interest  would  operate  against  the 
right  of  a  foreign  administrator  to  sue 
is  a  question  which  we  do  not  find  dis- 
cussed in  the  cited  authorities.  .  .  . 
Whether  a  foreign  administrator  as  a 
mere  trustee  may,  as  a  matter  of  right, 
in  any  case,  sue  in  our  courts  upon  a 

cause  of  action  arising  outside  of  this 
L.R.A.1917A. 


state,  is  an  abstract  question  upon  which 
the  members  of  the  court  are  not  at  the 
present  time  wholly  agreed.  We  are 
agreed,  however,  upon  the  concrete  ques- 
tion before  us.  There  was  neither  prop- 
erty nor  creditors  nor  beneficiaries  of 
the  estate  of  the  nonresident  decedent 
in  this  state.  No  administration  was 
taken  out  or  claimed  by  anyone.  The 
cause  of  action  sued  on  arose  in  Illinois 
and  under  the  special  statute  of  that 
state.  It  had  never  accrued  to  the  de- 
cedent in  his  lifetime.  Under  the  stat- 
ute it  accrued  to  the  administrator  as 
trustee  for  the  widow  and  child.  We 
see  no  fair  reason,  therefore,  why,  in 
such  a  case,  the  foreign  administrator 
should  not  be  recognized  in  our  courts 
to  sue  as  the  undisputed  trustee  for  the 
beneficiaries  of  the  cause  of  action.  If 
there  were  administration  pending  here, 
or  if  there  were  property  or  cause  of 
action  subject  to  administration  here,  a 
different  question  would  be  presented." 

And  under  the  Ohio  statute  providing 
that  a  foreign  executor  or  administrator 
may  prosecute  an  action  in  any  court  in 
the  state  in  his  capacity  as  such,  in  like 
manner  and  under  like  restrictions  as  a 
nonresident  is  permitted  to  sue,  it  was 
held  in  St.  Bernard  v.  Shane  (1915)  135 
C.  C.  A.  399,  220  Ted.  852,  revei-sing 
(1913)  201  Fed.  453,  that  an  adminis- 
tratrix appointed  in  Michigan,  the  domi- 
cil  of  the  decedent,  eould  maintain  an 
action  in  the  Federal  court  in  Ohio  on 
a  cause  of  action  given  by  the  Illinois 
statutes  for  wrongful  death  in  the  lat- 
ter state,  notwithstanding  the  provision 
of  the  Illinois  statute  that  no  action 
shall  be  brought  or  prosecuted  in  that 
state  to  recover  damages  for  death  oc- 
curring outside  of  the  state,  and  the 
provision  of  the  Ohio  statute  that  a 
right  of  action  by  wrongful  death,  aris- 
ing under  a  statute  of  another  state,  may 
be  enforced  in  Ohio  ^^in  all  cases  where 
such  other  state  .  .  .  allows  the  en- 
forcement in  its  courts  of  the  statute  of 
this  state  of  a  like  character."  The 
court  considered  the  latter  provision  as 
not  binding  on  the  Federal  couii;  in 
Ohio,  stating  that  the  rule  that  a  transi- 
tory right  of  action  is  enforceable  in  the 
Federal  courts  having  jurisdiction  of  the 
subject-matter  and  the  parties,  whether 
given  by  the  common  law  or  a  state 
statute,  not  penal,  is  a  rule  of  general 
law,  and  that,  assuming  that  the  legis- 
lature intended  that  the  limitation  im- 
posed by  the  statute  should  apply  to  ac- 
tions in  the  Federal  courts,  it  had  no 
power  in  that  regard. 

In  Brown  v.  Chicago  &  N.  W.  R.  Co. 
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(1915)  129  Minn.  347,  152  N.  W.  729, 
it  was  held  that  an  administratrix  ap- 
pointed in  Iowa,  where  the  negligent 
killing  occurred,  could  maintain  an  ac- 
tion therefor  in  Minnesota,  under  the 
Iowa  statute  providing  that  all  causes 
of  action  shall  survive  and  suit  may  be 
brought  notwithstanding  the  death  of 
the  person  entitled  thereto,  and  that, 
when  a  wrongful  act  produces  death, 
damages  recovered  therefor  shall  be  dis- 
posed of  as  personal  property  belonging 
to  the  estate  of  the  deceased;  but  that, 
if  the  deceased  leaves  a  husband,  wife, 
child,  or  parent,  such  damages  shall  not 
be  liable  for  the  payment  of  debts. 

In  an  action  by  an  administrator  ap- 
pointed in  Wyoming,  for  the  negligent 
killing  in  that  state  of  the  intestate,  the 
court,  in  Kelly  v.  Union  P.  R.  Co.  (1910) 
141  Ma.  App.  490,  125  S.  W.  818,  stated 
that,  under  the  laws  of  Wyoming,  an 
action  is  given  to  the  administrator  for 
the  death  of  his  intestate,  caused  by  the 
negligence  of  another,  the  sum  recovered 
to  be  distributed  to  those  entitled  to  his 
estate,  and  that,  by  the  laws  of  Missouri, 
such  an  action  accruing  in  another  state 
may  be  brought  in  Missouri  by  the  ad- 
ministrator appointed  in  the  state  where 
the  action  accrued;  citing  Mo.  Laws 
1905,  p.  95.  It  was  said  also  that  the 
administrator  is  a  mere  trustee,  to  main- 
tain an  action  for  the  benefit  of  those 
entitled  to  the  damages. 

And  in  Voris  v.  Chicago,  M.  &  St.  P. 
R.  Co.  (1913)  172  Mo.  App.  125,  157 
S.  W.  835,  where  an  action  was  brought 
by  an  administrator  appointed  in  Iowa 
for  the  negligent  killing  in  that  state  of 
a  resident  of  Missouri,  the  court  said 
that  the  statute  of  Missouri  permitted 
the  foreign  administrator  to  sue,  citing 
§§  1737  and  1738,  Rev.  Stat.  1909;  that 
he  was  a  trustee,  and  was  authorized  to 
sue  for  the  damages,  not  for  the  estate, 
but  for  the  parties  entitled  to  the  judg- 
ment. 


It  should  be  observed  that  the  present 
note  includes  only  cases  which  have  con- 
sidered the  question  of  the  right  of  a 
foreign  or  domestic  representative  to 
maintain  the  action,  and  that  there  are 
a  number  of  cases  not  included  for  the 
reason  that  this  question  was  not  con- 
sidered in  them,  although  the  action  was 
by  an  administrator  (whether  foreign  or 
domestic  does  not  always  appear),  under 
the  statute  of  another  state  in  which  the 
wrongful  death  occurred.  As  illustrative 
of  this  class  of  cases  which  are  excluded, 
see,  among  others,  the  following :  South- 
ern R.  Co.  v.  Decker  (1908)  5  Ga.  App. 
21,  62  S.  E.  678  (action  by  administrator 
for  death  under  the  Alabama  statute 
held  maintainable  in  Georgia,  as  against 
the  objection  that  the  statute  was  penal 
and  repugnant  to  the  public  policy  of 
the  forum) ;  Fit^erald  v.  Cleveland,  C. 
C.  &  St.  L.  R.  Co.  (1909)  151  IlL  App. 
32  (action  under  statute  of  Indiana, 
where  the  wrongful  act  occurred,  held 
maintainable  by  an  administratrix  in 
Illinois,  where  the  death  occurred,  not- 
withstanding the  provision  of  the  Illi- 
nois statute  that  no  action  shall  be 
brought  in  that  state  for  damages  for 
wrongful  death  occurring  outside  of  the 
state) ;  Wheeler  v.  Southern  R.  Co.  (1916) 
—  Miss.  — ,  71  So.  812  (action  by  ad- 
ministrator for  benefit  of  the  mother  of 
the  deceased,  an  illegitimate  child,  held 
maintainable  under  the  statute  of  Ten- 
nessee, the  question  considered  being* 
whether  the  mother  was  the  next  of  kin, 
for  whose  benefit  the  statute  provided 
the  action  might  be  brought) ;  Hill  v. 
Boston  &  M.  R.  Co.  (1914)  77  N.  H.  151, 
89  Atl.  482,  Ann.  Cas.  1914C,  714  (action 
by  administrator  for  negligent  killing 
in  Massachusetts  held  maintainable  as 
against  the  objection  that  the  Massa- 
chusetts statute  was  of  a  penal  nature, 
and  not  enforceable  in  New  Hampshire). 

R.  E.  H. 
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RE  WILL,  ETC.,  of  EGBERT  B.  SEAMAN, 

Deceased. 

FRANCES  P.  S.  OAKLEY,  Appt. 

EGBERT  B.  SEAMAN  et  al.,  Reapts. 

(218  N.  Y.  77,  112  N.  E.  576.) 

Will  —  condition  against  marriage  — 
flpccifled  individual. 

L  A  provision  in  a  will  directing  that 
the  share  of  a  child  of  testator  shall  be 
L.R.A.1917A. 


held  in  trust,  and  the  income  only  paid  to 
her  until  the  death  of  a  specified  individual, 
if  she  marries  him,  or  remains  unmarried, 
is  not  void  as  against  public  policy. 
For  other  oaaea,  see  Wills,  III.  g,  Jf,  in  Dig. 

Same  —  inciting  to  crime  —  validity. 

2.  A  provision  in  a  will  that  the  share  of 
a  child  of  testator  shall  be  held  in  trust 

Note.  —  As  to  validity  and  construction 
of  conditions  in  restraint  of  marriage  with 
a  certain  person  or  a  particular  class  of 
persons,  see  annotation  following  this  case, 
post,  44. 
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until  the  death  of  a  specified  person,  if  the 
child  should  nuirry  him,  or  remain  unmar- 
ried, 18  not  invalid  as  inciting  to  the  killing 
of  the  person  named. 

For  other  ca^ea,  see  Wills,  III,  g,  4,  in  Dig, 
1-52  N,  8. 

(April  25,  1916.) 

APPEAL  hy  contestant  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  nfflrming  a  decree 
of  the  Surrogate's  Court  for  New  York 
County,  admitting  to  probate  the  will  of 
Egbert  B.  Seaman,  deceased,  and  declaring 
certain  provisions  of  the  will  valid,  in  a 
proceeding  for  the  probate  of  said  will. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Jjeo  Fasaler,  for  appellant: 

The  conditions  limiting  the  absolute  gift 
and  the  trust  created  for  the  benefit  of 
Frances  Oakley  are  illegal  on  the  ground 
of  public  policy,  as  being  equivalent  to 
putting  a  price  upon  the  head  of  a  person 
And  offering  an  inducement  for  the  termina- 
tion of  his  life. 

Story,  Contr.  §  675;  Jones  t.  Randall, 
Cowp.  pt.  1,  p.  37,  98  Eng.  Reprint,  964; 
Ruse  V.  Mutual  Ben.  L.  Ins.  Co.  23  N.  Y. 
516:  Warnock  v.  Davis,  104  U.  8.  775,  26 
L.  ed.  024;  Helmetag  v.  Miller,  76  Ala.  183, 
.52  Am.   Rep.  316;   Lord  v.  Ball,  12  Mass. 

115,  7  Am.  Dec.  38;  Fuller  ▼.  Metropolitan 
L.  Ins.  CJo,  70  Conn.  647,  41  Atl.  4;  Golden 
Rule  v.  People,  118  III.  492,  9  N.  E.  342; 
Franklin   L.   Ins.   Co.  v.  Hazzard,   41   Ind. 

116,  13  Am.  Rep.  313;  Metropolitan  L.  Ins. 
Co.  V.  Elison,  72  Kan.  199,  3  L.R.A.(N.S.) 
fl34,  115  Am.  St.  Rep.  189,  83  Pac.  410,  7 
Ann.  Cas.  909;  Union  Cent.  L.  Ins.  Co.  v. 
Hilliard,  63  Ohio  St.  478,  53  L.R.A.  462,  81 
Am.  St.  Rep.  644,  59  N.  E.  230;  Corson's 
Appeal,  113  Pa.  438,  67  Am.  Rep.  479,  6 
Atl.  213. 

The  express  trust  created  by  the  testator, 


who  designated  the  life  of  his  enemy  to 
measure  the  duration  of  the  trust,  is  void 
as  contravening  public  policy. 

Personal  Property  Law,  §  11;  Hillen  v. 
Iselin,  144  N.  Y.  365,  39  N.  E.  368 ;  Crooke 
V.  Kings  County,  97  N.  Y.  421;  Bailey  v. 
Bailey,  97  N.  Y.  460;  Re  New  York,  h.  & 
W.  R.  Co.  105  N.  Y.  89,  59  Am.  Rep.  478,  11 
K.  E.  492;  Clay  v.  Wood,  153  IfJ.  Y.  184,  47 
N.  E.  274. 

Where  a  gift  of  personal  property  is 
coupled  with  a  condition  hostile  to  public 
policy,  the  condition  is  void  and  the  gift  is 
absolute,  as  though  it  had  been  made  un- 
conditionallv. 

1  Roper,  Legacies,  p.  767;  2  Jarman, 
Wills,  6th  Am.  ed.  pp.  13,  15;  2  Williams, 
Exrs.  A  Admrs.  7th  Am.  ed.  p.  572;  2  Redf. 
Wills,  p.  285. 

A  testamentary  gift  of  personal  property, 
made  dependent  upon  conditions  precedent, 
which  become  impossible  of  performance, 
vests  and  becomes  absolute,  as  though  the 
bequest  had  been  made  unconditionally. 

Brown  y.  Quintard,  177  N.  Y.  75,  69  N. 
E.  225;  Re  Butterfield,  133  N.  Y.  473,  31  N. 
E.  515;  Rioe  v.  Barrett,  102  N.  Y.  161,  6 
N.  E.  898 ;  Benedict  v.  Webb,  98  N.  Y.  400 ; 
Holmes  v.  Mead,  52  N.  Y.  332;  2  Williams, 
Exrs.  &  Admrs.  p.  570;  2  Redf.  Wills,  p. 
287;  2  Jarman,  Wills,  6th  Am.  ed.  p. 
15;  1  Roper,  Legacies,  p.  755;  40  Cyc. 
1694;  Re  Haight,  51  App.  Div.  310,  64  N. 
Y.  Supp.  1029. 

Mr.  William  W.  Robison,  with  Messrs. 
BMIltz  &  Hulse  and  Harry  N.  French, 
for  respondents: 

The  trust  created  by  the  fourth,  fifth, 
sixth,  and  seventh  paragraphs  of  the  will 
is  in  all  respects  a  proper  and  valid  trust. 

Crawford  v.  Russell,  62  Barb.  92 ;  Banker 
V.  Coons,  40  App.  Div.  572,  58  N.  Y.  Supp. 
47;  Ruse  v.  Mutual  Ben.  L.  Ins.  Co.  23  N. 
Y.  516;  Fowler  v.  New  York  Indemnity  Ins. 
Co.  26  N.  Y.  422  y  Wright  v.  Mayer,  47  App. 


As  to  the  validity  of  devises  or  bequests 
conditioned  upon  divorce  or  separation,  or 
limited  upon  its  continuance,  see  annotation 
10  Re  Gunning,  49  L.R.A.(N.S.)  637,  and 
the  subsequent  cases  of  Dusbiber  v.  Melville, 
31  L.R.A.(N.S.)  367,  and  Daboll  v.  Moon, 
L.R.A.1916A,  311. 

Other  annotation  of  possible  collateral 
interest  may  be  found  in  a  note  to  Sullivan 
V.  Garesche,  49  L.B.A.(N.S.)  605,  on  "Va- 
lidity of  provision  in  restraint  of  marriage 
as  affected  by  fact  that  the  gift  to  w^hich  it 
relates  is  to  a  daughter  or  other  female  rela- 
tive," which  contains  a  general  discussion  of 
the  question  of  the  validity  of  conditions 
in  general  restraint  of  marriage;  and  see, 
on  the  same  question,  the  subsequent  case 
of  Meek  v.  Fox,  L.R.A.19ieD,  1194: 

-—a  note  to  Re  Holbrook,  2  L.R.A.(N.S.) 
'i4o,  as  to  validity  of  provision  for  person 
while  unmarried; 
L.R.A.1917A. 


— a  note  to  Knost  v.  Knost,  49  Ii.R.A. 
(N.S.)  627,  on  "Validity  of  condition  in  re- 
straint of  marriage  as  affected  by  fact  that 
a  breach  entails  only  a  partial  forfeiture;" 

—a  note  to  Re  Fitzgerald,  49  L.R.A.(N.S.) 
615,  on  "Provision  in  restraint  of  marriage 
in  a  deed  or  will  as  a  condition  or  a  limita- 
tion;" and  see,  on  the  same  point,  Meek  v. 
Fox,  supra; 

— a  note  to  Lowe  v.  Doremus,  49  L.R.A. 
(X.S.)    633,   ou   contracts   in   restraint   of 


marriage. 


As  to  equitable  relief  against  forfeiture 
of  estate  by  reason  of  breach  of  a  condition 
against  marriage,  see  note  to  Maginnis  v. 
Knickerbocker  Ice  Co.  69  L.R.A.  833,  at  p. 
858. 

As  to  the  validity  of  a  condition  for  a 
reverter  in  case  of  marriage,  in  a  conveyance 
of  real  estate^  see  Gard  v.  Mason,  IIr.A. 
1916B,  1077. 
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Div.  604,  62  N.  Y.  Supp.  610;  Shedlinsky 
V.  Biidweiser  Brewing  Co.  163  N.  Y.  437,  57 
N.  K.  620;  Dunham  v.  Hastings  Pay.  Co. 
r)6  App.  Div.  244,  67  N.  Y.  Supp.  632;  Brien 
V.  Stone,  82  App.  Div.  450,  81  N.  Y.  Supp. 
597;  Cohen  v.  Berlin  ft  J.  Envelopo  Co.  9 
App.  Div.  426,  41  N.  Y.  Supp.  346. 

Wlllard  Bartlett,  Ch.  J.,  delivered  the 
opinion  of  the  court: 

This  controversy  relates  to  the  validity 
of  certain  provisions  in  the  last  will  and 
testament  of  Egbert  B.  Seaman,,  deceased, 
late  of  the  city  of  New  York,  who  died  on 
the  27th  of  June,  1914.  By  his  will,  which 
was  executed  on  February  15,  1912,  he  de- 
vised and  bequeathed  his  entire  estate  to 
his  executors  and  trustees  to  pay  the  net 
income  thereof  to  his  wife,  Maria  T.  Sea- 
man, during  her  life.  Upon  the  death  of  his 
wife,  or  upon  his  own  death,  in  case  she 
died  first,  he  directed  his  executors  and 
trustees  to  divide  the  principal  of  his  estate 
into  three  equal  shares,  one  of  which  he 
devised  and  bequeathed  to  his  son  Egbert 
B.  Seaman,  Jr.,  absolutely ;  the  second  share 
to  his  daughter  Carrie  L.  Eidlitz,  absolute- 
ly; and  the  third  share  to  his  daughter 
Frances  P.  Oakley,  widow  of  John  B.  H. 
Oakley,  absolutely,  "provided,  however,  that 
at  the  time  of  my  deceaae  my  said  daughter 
Frances  P.  Oakley  shall  be  married  to  some 
person  other  than  one  Leo  Fassler  who  now 
resides  in  the  city  of  New  York  and  is 
there  engaged  in  the  practice  of  law,  or  pro- 
vided that  at  the  time  of  my  death  the  said 
Leo  Fassler  is  dead." 

The  will  further  provides  in  the  fourth 
paragraph  thereof  that  in  the  event  that  the 
testator's  daughter  Frances  P.  Oakley  is  un- 
married at  the  time  of  his  death  and  the 
said  Leo  Fassler  is  then  living,  or  she  is 
married  to  the  said  Leo  Fassler,  his  trustees 
shall  retain  the  said  third  share  in  trust, 
to  pay  over  the  net  income  thereof  to  his 
daughter  Frances  P.  Oakley  during  her 
natural  life.  The  fifth,  sixth,  and  seventh 
paragraphs  of  the  will  are  as  follows: 

"Fifth.  Should  my  said  daughter, 
Frances  P.  Oakley,  marry  the  said  Leo 
Fassler,  then  upon  her  death,  either  with  or 
without  issue  her  surviving  and  leaving  the 
said  Leo  Fassler  her  surviving,  I  hereby 
give,  devise  and  bequeath  the  portion  of  my 
estate  held  in  trust  for  my  daughter, 
Frances  P.  Oakley,  as  aforesaid,  and  direct 
my  trustees  to  pay  over  and  distribute  the 
principal  thereof,  in  equal  shares,  to  my 
son,  Egbert  B.  Seaman,  Jr.,  and  to  my 
daughter,  Carrie  L.  Eidlitz,  to  him,  to  her, 
their  heirs,  executors,  administrators  and 
assigns,  absolutely  and  forever;  and  in  the 
event  that  either  or  both  of  them  shall  have 
predeceased  my  said  daughter,  Frances  P.  1 
L.R.A.1917A. 
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Oakley,  leaving  issue  him  or  her  surviving 
I  give,  devise  and  bequeath  the  share  which 
the  parent  would  have  received  to  Aiieh 
issue,  share  and  share  alike,  per  stirpes 
and  not  per  capita. 

"Sixth.  In  the  event  that  my  said  daugh- 
ter, Frances  P.  Oakley,  should  marry  the 
aforesaid  Leo  Fassler,  and  should  survive 
him  as  his  widow,  then  upon  his  deaths 
leaving  her  surviving,  I  give,  devise  and  be- 
queath and  direct  my  trustees  to  pay  over 
and  deliver  to  my  said  daughter,  Frances  P. 
Oakley,  the  principal  of  the  trust  created  for 
her  benefit,  to  her  and  her  heirs,  executors, 
administrators  and  assigns  forever,  abso- 
lutely and  without  reserve. 

"Seventh.  In  the  event  that  my  said 
daughter,  Frances  P.  Oakley,  remains  un- 
married and  survives  the  said  Leo  Fassler^ 
then  upon  the  death  of  the  aforesaid  Leo 
Fassler,  leaving  her  unmarried  and  surviv- 
ing, I  direct  and  empower  my  trustees  to 
pay  over  and  deliver  to  my  said  daughter, 
Frances  P.  Oakley,  the  principal  of  the  trust 
created  for  her  benefit,  to  her  and  her  heirs, 
executors, .  administrators  and  assigns  for- 
ever, absolutely  and  without  reserve." 

Upon  the  proceedings  in  the  surrogate's 
court  for  the  probate  of  the  will,  Mrs.  Fran- 
ces P.  Oakley  was  represented  by  Mr.  Lea 
Fassler,  who  contended  that  the  will  was 
invalid  and  illegal  "as  being  equivalent  to 
putting  a  price  on  the  head  of  a  person  and 
offering  an  inducement  for  the  termination 
of  his  life,  and  as  such  being  contrary  to 
public  policy."  The  surrogate's  court  held 
that  the  testamentary  provisions  to  which 
objection  was  thus  maide  were  in  all  re- 
spects valid,  and  admitted  the  will  to  pro- 
bate. The  decree  of  that  court  has  been 
aflirmed  by  the  appellate  division. 

There  is  no  doubt  that,  under  the  terms 
of  Mr.  Seaman's  will,  the  principal  sum  of 
the  one  third  of  his  estate,  which  is  to  be 
held  in  trust  for  the  benefit  of  his  daughter, 
Mrs.  Oakley,  cannot  go  to  her  absolutely  as 
long  as  Mr.  Fassler  lives.  She  contends  upon 
the  present  appeal,  or  rather  Mr.  Fassler 
contends  in  her  behalf,  that  the  conditions 
designed  to  prevent  her  marriage  with  him 
are  void  as  against  public  policy,  because 
they  put  a  price  upon  his  life;  because  they 
violate  the  natural  and  inalienable  rights  of 
Fassler  to  security  of  life  and  liberty;  and 
because  they  are  in  derogation  of  rights  se- 
cured to  his  person  by  the  Constitution  of 
the  United  States  and  the  Constitution  of 
New  York.  We  are  unable  to  perceive  how 
they  violate  any  constitutional  right  of  Mr, 
Fassler;  but  the  point  that  tlie  conditions 
in  restraint  of  marriage  with  him  are  in- 
valid is  intelligible,  and  one  which  the 
appellant  is  entitled  to  have  considered. 

Conditions  in  general  restraint  of  mar- 
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riage  were  rq^rded  at  common  law  as  con- 
trary to  public  policy,  and  tlierefore  void. 
Hogan  V.  Curtin,  88  N.  Y.  162,  42  Am.  Rep. 
244. 

Xotwithstanding  the  doubt  intimated  in 
the  prevailing  opinion  in  Robinson  v.  Mar- 
tin, 200  N.  Y.  169,  93  N.  E.  488,  we  think 
this  rule  still  prevails  in  New  York.  In 
the  case  cited  it  was  held  that  the  will  un- 
der consideration  did  not  in  fact  contain 
any  condition  in  general  restraint  of  mar- 
riage. At  common  law,  however,  there  was 
no  prohibition  against  testamentary  condi- 
tions in  restraint  of  marriage  with  particu- 
lar classes  of  persons  or  specific  persons. 
"Conditions  not  to  marry  a  Papist,"  says 
Mr.  Jarman,  "or  a  Scotclimau ;  not  to  marry 
any  but  a  Jew,  .  .  .  have  also  been  held 
good.''    2  Jarman,  Wills,  6th  ed.  p.  47. 

In  the  present  ease  the  condition  is 
designed  to  prevent  the  marriage  of  the  tes- 
tator's daughter  with  a  particular  indi- 
vidual who  is  named  in  his  will;  and  such 
prohibitions  have  not  only  received  the  sane- 
t  ion  of  judicial  authority,  but  we  think  may 
be  justified  by  sound  reasoning.  In  Gray- 
don  V.  Graydon,  23  N.  J.  Eq.  229,  Chan- 
cellor Zabriskie  held  that  a  condition 
imposed  upon  a  bequest  to  a  son  of 
the  testator  that  it  should  be  void  if, 
within  a  stated  time,  he  should  marry 
a  daughter  of  a  person  named  in  the 
will,  was  not  unlawful  as  a  restraint  upon 
marriage;  and  this  although  it  required  the 
son,  if  he  would  obtain  the  bequest,  to 
)>reak  an  engagement  of  marriage  into  which 
he  had  entered  before  he  knew  of  the  pro- 
vision in  his  father's  will,  and,  indeed,  be- 
fore the  will  was  executed.  "It  is  the  duty 
of  the  courts,"  said  the  chancellor,  "to 
favor  this  or  any  other  legal  means  which  a 
father  may  adopt  to  enforce  the  authority 
which  the  law,  for  wise  purposes,  has  given 
to  him  over  his  minor  children,  and  that 
regard  for  his  wishes  and  counsel  in  the 
more  important  concerns  of  their  lives  after 
maturity,  which  the  untrammeled  testa- 
mentary power  conferred  by  our  law  is  cal- 
culated to  secure."  In  Cowley  v.  Twombly, 
173  Mass.  393,  46  L.R.A.  164,  53  N.  E.  88*6, 
the  will  under  consideration  by  the  court 
established  a  trust  for  the  benefit  of  the 
testators  son,  and  provided  that  it  should 
not  continue  for  more  than  ten  years  after 
he  should  cease  to  be  the  husband  of  the 
person  who  was  then  his  wife,  but  that, 
upon  the  termination  of  the  trust  by  the 
death  or  divorce  of  his  wife  and  the  expira- 
tion of  ten  years,  or  of  less  than  ten  years 
if  the  son  should  so  elect,  he  should  have 
all  the  trust  property  as  his  own  forever 
free  from  any  trust  and  in  fee.  It  was  eon- 
tended  that  the  trust  was  void  because  it 
was  against  public  policy,  as  tending  to 
L.R.A.1917A. 


break  up  the  marriage  relation  between  the 
testator's  son  and  the  son's  wife.  The  su- 
preme judicial  court  of  Massachusetts, 
speaking  through  Mr.  Justice  Barker, 
said:  "The  scheme  of  the  trust  no  more 
tended  to  induce  the  son  improperly  to  pro- 
cure a  divorce  between  himself  and  his  wife, 
than  to  induce  him  to  procure  her  death. 
Either  event  would  give  the  son  an  estate 
which  otherwise  he  could  not  have.  .  .  . 
There  is  no  more  likelihood  or  presumption 
that  a  divorce  will  be  wrongfully  brought 
about  by  one  of  the  parties  to  a  marriage 
in  order  to  secure  property,  than  that  a 
death  will  be  so  occasioned.  A  testator  no 
more  o£fends  public  policy  by  simply  mak- 
ing his  bounty  contingent  upon  the  occur- 
rence of  a  divorce  than  of  a  death." 

This  language  clearly  implies  that  no 
legal  objection  exists  to  the  action  of  a  tes- 
tator who  makes  the  realization  of  a  gift 
dependent  upon  tlic  death  of  some  other 
person  than  the  final  donee. 

In  Daboll  v.  Moon,  88  Conn.  387,  L.R.A. 
1915A,  311,  91  Atl.  646,  a  testamentary 
gift  conditioned  to  take  effect  upon  the 
death  of  the  wife  of  the  donee,  or  if  he 
should  obtain  a  divorce  or  become  sepa- 
rated from  her  at  the  end  of  a  year,  or 
should  marry  a  good,  respectable  woman 
within  the  year,  was  held  not  to  be  void  as 
against  the  public  policy  of  the  state.  In 
the  case  cited  the  gift  was  to  vest  in  a  son 
of  the  testator,  one  Willard  B.  Moon,  upon 
the  death  of  his  wife  or  upon  his  divorce 
from  her,  or  upon  his  permanent  separa- 
tion from  her.  The  court  was  asked  to  hold 
that  the  condition  upon  which  the  legacy 
was  to  vest  was  void  as  against  public 
policy,  with  the  result  of  making  the  gift 
absolute,  so  as  to  vest  in  the  donee  without 
performance  of  the  condition.  The  court  de- 
clared that  this  would  be  directly  contrary 
to  the  express  intent  of  the  testator,  who 
did  not  intend  that  the  gift  should  vest 
in  Willard  unless  he  became  separated  from 
his  wife  by  her  death  or  a  divorce,  or  in 
some  other  way.  "Where  it  is  possible  that 
the  condition  may  be  legally  performed,  it 
will  not  be  presumed  that  the  testator  in- 
tended an  illegal  performance.  The  present 
gift  was  upon  alternative  conditions,  one 
of  which  was  the  death  of  Willard's  wife. 
It  will  not  be  presumed  that  the  testator,  in 
the  absence  of  express  language  was  dire<'t- 
ing  or  intended  that  his  son  should  procure 
his  wife's  death."  Applying  this  language 
to  the  case  at  bar,  it  is  not  to  be  assumed 
for  a  moment  that  it  was  the  intention  of 
Mr.  Seaman  to  incite  his  daughter  to  bring 
about  the  death  of  Mr.  Fassler.  It  might 
just  as  well  be  presumed  in  every  case  of  a 
devise  for  life  to  one  person,  with  a  re- 
mainder over  to  another,  that  the  remain-- 
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derman  would  be  thereby  induced  to  com- 
pass the  death  of  the  life  tenant.  This 
would  wholly  disregard  the  legal  preaump- 
tioii  that  •men  do  not  commit  criminal  of- 
fenses.    Bradish  v.  Bliss,  35  Vt.  320. 

The  position  of  the  appellant  in  the  pres- 
ent proceeding  is  simply  this:  She  asks  us 
to  invalidate  a  portion  of  her  father's  will 
because  its  tendency  is  to  incite  her  ta  take 
the  life  of  the  gentleman  whom  she  has  se- 
lected to  represent  her  interests  in  this  court 
as  her  counsel.  Such  a  contention  would 
hardly  merit  serious  consideration  were  it 
not  for  the  fact  that  it  has  been  so  urgent- 


ly and  earnestly  argued  before  ua.  It  is 
quite  natural  that  the  gentleman  who  was 
the  object  of  the  testamentary  prohibition 
in  this  case  should  feel  sensitive  at  the 
slight  put  upon  him  by  the  testator;  but 
that  fact  does  not  justify  him  in  distorting 
the  provisions  of  the  will  into  an  invitation 
to  murder. 

The  order  appealed  from  should  be  af- 
firmed, with  costs. 

ULscock,   CoUln,   Cuddeback,   Hogan, 
I  and  Pound »  J  J.,  concur.    Seabnry,  J.,  not 
voting. 


Annotatioii — ^Validity  and  construction  of  conditioDft  against  marriage 
vrith  a  certain  person,  or  a  particular  class  of  persons. 


Validity. 

Where  a  restraint  on  marriage  is  not 
against  marriage  generally,  but  is  of  a 
partial  character,  the  courts  will  uphold 
it  where  it  is  both  reasonable  in  itself  ^ 


and  does  not  operate  merely  in  terro- 
rem.*  And  where  the  restraint  imposed 
is  otherwise  valid,  it  is  immaterial  that  it 
may  have  been  prompted  by  spite  or 
malevolence.*     But  the  want  of  special 


1  Even  in  those  cases  in  which  restraints 
of  a  partial  character  may  be  imposed  on 
marriage  as  in  respect  of  time,  place,  or 
person,  they  nuist  be  such  only  as  are  just, 
fair,  and  reasonable.  Afadrlox  v.  ^laddox 
(1854)   11  Graft.   (Va.)   804. 

Where  conditions  in  restraint  of  mar- 
riage are  only  partial,  and  confined  within 
reasonable  limits,  the  law  does  not  pro- 
nounce them  void  if  they  do  not  unduly 
interfere  with  the  beneficiary's  right  of 
choosing  whom  and  when  lie  will  marry. 
Watts  V.  GriflTm  (11)05)  137  N.  C.  572,  50 
S    F    218 

Tn'Scoti  V.  Tyler  (1788)  2  Dick.  712,  21 
Eng.  Reprint,  448,  Lord  Thnrlow  said: 
•'The  anfient  nile  of  the  civil  law  has 
Bufforod  much  limitation  in  descendiuff  to 
UR.  The  cape  of  widowhood  is  altogether 
excepted  by  the  novels;  and  injunctions  to 
keep  that  state  are  made  law  fill  conditions. 
So  is  every  condition  vvliich  does  not  direct- 
ly,  or  indirectly,  import  an  absolute  injunc- 
tion to  celibacy.  Therefore,  an  injunction 
to  ask  the  consent,  as  1  have  said  before, 
is  a  lawful  condition,  as  not  restraining 
marriage  generally.  A  condition  not  to 
marry  a  widow  is  no  unlawful  injunction, 
for  the  reason  given  before.  So  of  tlie  an- 
nuity to  a  widow  during  her  widowhood. 
A  condition  to  marry  or  not  to  marry  Titiug 
or  Maevia  is  good,  for  this  reason,  that  it 
implies  no  general  restraint;  besides,  in  the 
first  case,  it  soems  to  have  a  bountv  to 
Titius  or  Mievia  in  view.  In  like  manner, 
the  injunction  which  prescribes  the  due  cere- 
monies and  the  place  of  marriage  is  a  lawful 
condition,  and  is  not  understood  as  operating 
the  general  prohibition  of  marriage.  Still 
more  is  a  condition  good  which  on^y  limits 
the  timo  to  twenty-one,  or  any  other 
reasonable  age,  provided  this  be  not  evasive- 
ly used  as  a  covered  purpose  to  restrain 
marriage  generally.  And  this  must  obtain 
still  more  forcibly  where  the  lex  loci  implies 
L.R.A.10J7A. 


the  same  restraint.  Xay,  according  to 
Godolphin,  the  use  of  a  thing  may  be  given 
during  celibacy;  for  the  purpose  of  inter- 
mediate maintenance  will  not  be  interpreted 
maliciously  to  a  charge  of  restraining  mar- 
Hage.  It  seems  also  agreed  on  all  hands 
that  when,  on  any  condition,  however  re- 
strictive of  marriage,  the  legacy  is  given 
over  to  pious  uses,  the  intention  of  tlie 
party  shall  be  deemed  to  regard  those  uses, 
and  not  to  have  aimed  at  the  object ional 
purpose  of  restraining  marriage.  As  we  re- 
ceive the  canon  law,  a  bequest  over  to  any 
purpose  or  person  shall  be  interpreted  in  the 
same  manner,  and  make  a  conditional  limi- 
tation." 

8  For  a  discussion  of  the  relation  of  the 
in  terrorem  doctrine  to  the  general  subject 
of  restraints  on  marriage,  see  note  in  4 
13.  R.  C.  at  p.  113,  where  it  is  said:  "A 
condition  in  restraint  of  marriage  otherwise 
valid  (such  as  a  condition  against  marrying 
without  consent,  or  against  a  second  mar- 
riage) is,  where  the  subject  of  the  gift  is 
personal  property,  and  there  is  no  gift  over, 
held  inoperative  as  being  in  terrorem.  Con- 
versely, such  a  condition  ia  not  void  as 
beng  in  terrorem  where  there  is  a  gift  over. 
This,  it  will  be  perceived,  is  quite  another 
thing  from  the  rule  against  restraints  on 
marriage,  although  the  two  have  sometimes 
been  confused  by  the  courts  to  the  extent 
of  holding  conditions  which  were  void  as 
coming  within  the  operation  of  the  rule 
against  restraints  on  marriage  void  as 
being  in  terrorem,  and  of  mistaking  the  ex- 
ceptions to  the  in  terrorem  rule  for  excep- 
tions to  the  rule  against  restraints.  .  .  . 
Being  a  doctrine  of  equity,  it  does  not 
apply  to  devises  of  lands,  conditions  at- 
tached to  which  are  operative  notwithstand- 
ing the  absence  of  a  limitation  over." 

«In  Jenner  v.  Turner  (1880)  L.  R.  16  Ch. 
Div.  (Eng.)  188,  it  is  said:  "There  is  no 
reason  nor  any  authority,  for  saying  that  a 
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motive  for  imposing^  a  restraint  ismy  ren* 
der  it  unreasonable.^ 

Among  the  restrictions  which  have 
been  held  reasonable  are: 

Conditions  to  marry  or  not  to  marry  n 
particular  individual,  or  into  a  certain 
family;  *  or  to  marry  or  not  to  marry  a 
person  of  a  partieular  nationality,^  or 
religion,^  unless  the  circumstances  are 


such  as  unduly  to  restrict  a  freedom  of 
choice.* 

A  condition  not  to  marry  a  widow,®  or 
a  person  of  an  inferior  social  position,^® 
is  a  lawful  one;  but  a  condition  against 
marrying  a  person  of  a  certain  profes- 
sion or  calling  has  been  held  unreason- 
able; ^^  and  so  has  the  condition  that  the 


testator  may  not  make  it  a  condition  tliat 
the  person  the  object  of  his  bounty  shall 
not  marry  any  particular  periion  by  name, 
or  any  person  of  a  particular  nation,  or  be- 
longing to  any  specilicd  cJaaa.  It  is  not 
competent  to  the  court  to  seek  to  inquire 
into  the  motives  which  may  have  induced 
the  restriction.  If  it  could  be  properly  said 
they  had  been  prompted  by  spite  or 
malevolence,  the  condition  would  neverthe- 
less be  valid;  for  the  law  does  not  pro- 
hibit testators  from  indulging  such  bad 
feelings,  provided  that  no  principle  of  pub- 
lic policy  is  thereby  contravened." 

*The  statement  of  the  text  cannot  be 
supported  by  any  cases  falling  within  the 
scope  of  this  note;  but  in  Carrodus  v.  Car- 
rodns  [1013]  Vict.  L.  R.  (Eng.)  1,  4  B.  R. 
C.  1,  !t  was  held  that  the  condition  of  a 
devise  in  trust  to  allow  testator's  house- 
keeper to  receive  the  rents  and  profits  **for 
the  term  of  her  natural  life,  she,  neverthe- 
less, remaining  single,  conducting  herself 
with  propriety  and  respectability,"  was 
void  as  being  in  general  restraint  of  mar- 
riage, the  court  basing  its  decision  not  on 
the  wording  of  the  condition  or  the  status  of 
the  devisee,  but  on  the  absence  of  special 
motive  for  imposing  the  restraint. 

*The  restraint  imposed  by  a  condition 
against  marrying  into  a  certain  family  is 
partial  and  reasonable.  Phillips  v.  Ferguson 
(1888)  85  Va.  509,  1  L.R.A.  837,  17  Am.  St. 
Rep.  78,  8  S.  E.  241.  It  seems  that  a  con- 
dition against  marrying  a  particular  person 
is  valid  where  accompanied  by  a  gift  over, 
•larvis  v.  Dnke  (1681)  1  Veni.  20,  23  Eng. 
Reprint,  274. 

A  condition  annexed  to  a  bequest  to  a 
son,  that  it  shall  be  void  if  he  shall  marry 
a  daughter  of  a  person  named,  prior  to  a 
stated  time,  is  not  illegal  as  a  restraint  on 
marriage.  Graydon  v.  Gray  don  (1872)  23 
N.  J.  Eq.  229.  In  this  case  it  is  said  that 
a  father,  to  whom  the  law  gives  positive 
control  over  the  marriage'  of 'his  childi^n 
while  minors,  and  who  is  at  all  tfm<es  their 
proper  and  natural  adviser  and  counselor  in 
marriage  connections,  may  annex  to  a  gift 
a  condition  that  it  shall  be  void  if  his  ehild 
shall  marry  a  particular  person,  or  one  of 
a  specified  class,  aS  a  Scotchman,  a  Papist, 
or  a  Baptist. 

The  statement  of  the  text  is  also  sup- 
ported by  dicta  in  Scwtt  v.  Tyler  (Eng.) 
ubi  snpi-d,  and  White  v.  Equitable  Nuptial 
Ben.  Union  (1R84)  7(J  Ala.  251,  52  Am.  Rep. 
325. 

®A  condition  against  marrying  a  Scotch- 
man is  legal.    Perrin  v.  Lyon  (1807)  9  East, 
170,  103  Eng.  Reprint,  638.    See  also  Hodg- 
son V.  Half  or  d,  in  footnote  7,  infra. 
L.R.A.1917A. 


7Duggan  V.  Kelly  (1847)  10  It.  Eq.  Rep. 
295. 

A  condition  that  if  the  devisee  shall 
marry  or  form  any  connection  resembling 
or  in  imitation  of  marriage,  contrary  to 
the  order  and  established  rules  of  the  people 
called  Quakers,  that  the  devise  shall  cease 
and  be  void,  is  not  contrary  to  public? 
policy,  though  it  in  effect  forbids  marriage 
with  a  member  of  any  sect  other  than 
Quakers.  Haughton  v.'^Hanghton  (1824)  1 
Molloy  (Eng,)  Oil. 

A  condition  that  if  testator's  son  should 
marry,  he  should  "marry  a  Protestant 
wife,  the  daughter  of  Protestant  parents, 
and  who  have  always  been  Protestants,* 
the  property  being  given  over  in  the  event 
of  failure  to  complv  with  the  condition,  !• 
valid.    Re  Knox  (18*^89)  It.  L.  R.  28  Eq.  642. 

A  condition  against  marrying  a  persox 
not  professing  the  Jewish  religion,  or  not 
bom  a  Jew,  is  valid.  Hodgson  v.  Halford 
(1870)  L.  R.  11  Ch.  Div.  (Eng.)  959,  48  L. 
J.  Ch.  N.  S.  548,  27  Week.  Rep.  545. 

«Tn  Maddox  v.  Maddox  (1854)  11  Gratt. 
(Va.)  804,  where  testator  gave  an  interest 
in  pei-sonaHy  to  a  niece  ''during  her  single 
life  and  forever  if  her  conduct  should  be 
orderly  and  she  remain  a  member  of  the 
iSociety  of  Friends,"  it  was  held,'' it  appear- 
ing that  there  were  not  within  the  circle  of 
her  association  more  than  five  or  six 
marriageable  male  members  of  the  society^ 
and  that  by  marrying  one  not  a  member 
she  would  cease  to  be  a  member  of  the  80> 
ciety,  that  the  condition  imposed  was  an 
undue  and  unreasonable  reetraint  upon  the 
choice  of  marriage. 

•  See  Soott  v.  Tyler,  in  footnote  1,  supra. 

10  A  gift  over  of  real  estate  in.  the  event 
of  the  devisee  marrying  a  man  "beneath 
her  in  social  position"  is  valid.  Greene  v. 
Kirk  wood   (1806)    1  I.  R.    (It.)    130. 

A  condition  that  the  devisee  shall  not 
marry  a  domestic  servant,  or  any  f)etsou< 
who  has  been  a  domestic  servant,  is  valid* 
Jenner  v.  Turner  (1880)  U  R.  10  Ch.  Div, 
(Eng.)  188,  50  L.  J.  Ch.  N.  S.  101,  43  U  T. 
N.  S.  468,  20  Week.  Pwcp-  99. 

11  In  a  marginal  note  to  a  placitum  iu  I 
Eq.  Cas.  Abr.  110.  pi.  2,  it  is  said  that  a 
devise  upon  eonditlon  not  to  marry  at  all, 
er  not  to  many  a  person  of.  such  a  pro* 
fession  or  callingi  is  void,  whether  there  be 
a  limitation  over  or  not;  but  if  it  be  upon 
condition  not  to  marry  a  PapUt,  or  a  cer- 
tain person  by  name,  it  may  be  good.  And 
see  also  dictum  iu  White  v.  Equitable  Nup- 
tial Ben.  Union,  in  footnote  12,  infra.  But 
compare  Jenner  v.  Turner  (Eng.)  supra. 
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legatee  shall  not  marry  any  man  who 
does  not  have  a  certain  fortune.^* 

A  condition  otherwise  valid,  as  impos- 
ing a  restraint  which  is  partial  and  not 
unreasonable,  may  be  void  for  uncer- 
tainty,— ^such  as  a  condition  in  a  will 
forfeiting  the  devise  to  testatrix'  sons 
should  they,  or  either  of  them,  marry  "a 
common  woman;"  ^*  but  a  defeasance 
conditioned  on  the  legatee's  marrying  a 
person  of  ample  fortune  to  maintain  her 
in  comfort  and  affluence  has  been  held 
not  too  vague  to  be  enforced.^* 

It  has  been  held  that  a  condition  at- 
tached to  a  legacy  that  the  legatee  shall 
be  born  of  a  marriage  contracted  accord- 
ing to  the  rites  of  a  certain  religion,  and 
be  brought  up  and  instructed  in  that  re- 
ligion, cannot  be  attacked  b^'  legatees 
born  before  the  decease  of  the  testator, 
as  imposing  a  restraint  on  marriage.^* 


Constmotloa. 

It  is  a  settled  principle  that  conditions 
in  restraint  of  marriage  are  always  to  be 
strictly  construed.  Accordingly  the  op- 
eration of  such  conditions  has  been  re- 
stricted to  the  period  preceding  the  time 
when  the  g^f t  took  effect  or  became  pay- 
able;^* though  of  course  it  cannot  be  so 
restricted  where  the  testator  has  ex- 
pressly given  it  a  wider  operation." 

A  condition  in  a  will  by  which  testator 
declared  that  if  his  daughter  should  at 
any  time  marry  a  certain  person  without 
his  consent  in  writing  for  that  purpose 
being  first  had  and  obtained,  a  legacy  of 
an  income  for  life,  given  to  her,  should 
be  absolutely  void  and  of  no  effect,  and 
should  go  to  other  persons,  is  operative 
only  during  testator's  lifetime;  and  hav- 
ing become  impossible  of  fulfilment  after 
testator's  death,  the  gift  over  does  not 


ISA  condition  that  the  legatee  shall  not 
marry  any  man  who  shall  not  be  seised,  at 
the  time  of  his  marriage,  of  an  estate  in 
fee  simple,  or  of  freehold  property  of  the 
clear  yearly  value  of  £500,  over  and  above 
all  encumbrances,  is  invalid,  as  amounting 
practically  to  a  prohibition  of  marriage. 
Keilv  y.  Monck  (1795)  3  Ridgeway  (£ng.) 
205." 

Conditions  not  to  marry  a  man  who 
follows  a  particular  profession,  or  who 
lives  in  a  named  town  oir  country,  or  who 
is  not  seised  of  an  estate  in  fee,  are  in  gen- 
eral restraint  of  marriage,  and  are  void. 
White  V.  Equitable  Nuptial  Ben.  Union 
(1884)  76  AU.  251,  62  Am.  Rep.  325. 

"Watts  V.  Griffin  (1906)  137  N.  C.  572, 
50  8.  £.  218. 

Win  Re  Moore  (1906)  96  L.  T.  N.  S. 
(Eng.)  44,  where  a  testator,  after  giving 
his  wife  an  equitable  life  estate  in  all  his 
property,  with  remainder  to  their  children, 
went  on  to  provide  that  in  case  his  wife 
should  marry  again  a  person  of  ample 
fortune  to  maintain  her  in  comfort  and 
affluence,  then  that  such  bequest  should 
stand  revoked,  it  was  held,  construing 
the  words  ''comfort  and  affluence"  with 
reference  to  the  widow's  position  in  life 
with  the  fortune  left  to  her  by  her  hus- 
band, and  the  fortune  of  any  husband  whom 
^j9he  might  marry,  his  position  in  life,  his 
sources  of  income,  and  whether  he  is  in  a 
position  to  maintain  her  in  the  condition 
to  which  she  has  been  accustomed,  that  the 
defeasance  of  her  life  estate  was  not  too 
vague  to  be  enforced. 

WLamothe  v.  Renaud  (1901)  Rap.  Jud. 
Quebec  15  B.  R.  400,  where,  however,  it  was 
intimated  that  the  condition  would  not  be 
valid  as  to  children  of  a  marriage  contract- 
ed after  the  death  of  the  testator.  This 
decision  was  sustained  on  appeal  in  (1902) 
32  Can.  S.  C.  357,  in  which,  however,  the 
question  discussed  was  whether  the  con* 
dition  was  invalid  as  in  restraint  of  liberty 
of  conscience. 
L.R.A.1917A. 


16  In  Osborn  v.  Brown  (1800)  5  Ves.  Jr. 
527,  31  Eng.  Reprint.  717,  where  a  testator 
bequeathed  a  legacy  to  his  daughter,  to  be 
paid  within  twelve  months  after  decease, 
but  if  she  should  marry  a  certain  person, 
then  he  revoked  the  legacy,  it  was  held  that 
the  legatee  became  entitled  to  the  legacy  at 
the  end  of  the  twelve  months,  though  she 
afterward  married  the  prohibited  person. 

"In  Duggan  v.  Kelly  (1847)  10  Ir.  Eq. 
Rep.  295,  where  a  testator,  after  giving 
a  legacy  to  a  daughter,  to  be  paid  on  her 
attaining  the  age  of  twenty-one  years,  or 
being  married,  if  she  should  marry  with 
the  consent  of  his  executors,  further  pro- 
vided: *ln  case  any  or  either  of  my  son 
or  sons,  daughter  or  daughters,  shall  at  any 
time  hereafter  intermarry  with  a  Papist  or 
person  professing  the  Roman  Catholic  or 
Popish  religion,  or  a  reputed  Papist,  I*  here- 
by in  all  and  every  such  case  revoke,  annul 
and  make  void  to  all  intents  and  purposes 
all  and  every  the  devises  and  bequests  so 
aforesaid  made  to  such  child  or  children," 
the  share  of  anyone  so  marrying  being 
given  to  the  survivors,  it  was  held  that  the 
clause  of  forfeiture  was  not  confined  to  a 
marriage  with  a  Roman  Catholic  before  the 
time  at  which  the  legacy  was  payable,  but 
that  the  right  thereto  could  be  devested  by 
such  a  marriage  at  any  time. 

In  Chapman  v.  Perkins  [1905]  A.  C. 
(Eng.)  106,  74  L.  J.  Ch.  N.  S.  331,  53  Week. 
Rep.  486,  92  L.  T.  N.  S.  372,  it  was  held 
that  a  clause  in  a  will  by  which  testator 
declared  that  if  any  son  or  daughter  should 
contract,  in  the  case  of  a  son  or  daughter, 
marriage  with  a  person  with  any  degree  of 
kindred,  unless  more  remote  than  third 
cousin,  and  also,  in  the  case  of  a  daughter, 
without  the  previous  written  consent  of  a 
trustee,  his  or  her  interest  should  thence- 
forth cease,  was  intended  by  the  testator  to 
apply  only  to  marriages  after  his  death. 
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take  effect  upon  the  daiu^hter's  marrying 
the  person  referred  to.^' 

A  devisee  has  his  or  her  lifetime  to 
comply  with  a  condition  of  contracting 
a  certain  marriage,^^  unless  it  appears 
that  the  testator  meant  the  gift  over  to 
take  effect  upon  the  devisee's  marrying 
elsewhere.** 

A  condition  of  a  legacy  to  a  kinswom- 
an that  she  shall  marry  someone  of 
the  same  surname  as  that  borne  by  tes- 
tator is  not  complied  with  by  her  marry- 
ing one  who  assumed  such  surname  for 
the  purpose.*^ 

A  condition  that  the  devisee  shall 
marry  a  woman  having  a  competent  mar- 
riage portion,  or  with  the  approbation  of 
the  trustees,  is  performed  by  marrying  a 


woman  with  a  portion,  though  without 
consent.** 

Performance  of  a  condition  to  marry 
a  particular  person  is,  where  the  subject 
of  the  gift  is  personal  property,  even 
though  the  condition  is  precedent,  dis- 
pensed with  by  the  death  of  such  person, 
or  by  his  or  her  refusal  to  marry  the 
legatee,**  except  where  the  performance 
of  such  a  condition  precedent  appears  to 
be  the  motive  of  the  gif t.*^  In  the  latter 
case  a  cy  pres  performance  of  the  con- 
dition by  making  an  equally  good  match 
will  not  avail  the  legatee.**^ 

A  condition  against  marrying  is  not 
violated  by  continuing  a  cohabitation 
known  to  the  testator.** 

A   condition   against   marrying   ''into 


18  Booth  ▼.  Meyer  (1877)  38  L.  T.  N.  S. 
(Eng.)  125. 

WA  devisee  has  his  lifetime  in  which  to 
perform  a  condition  precedent  that  he 
marrv  a  certain  woman.  Kiersey  v.  Flava- 
han  fl906}  1  I.  R.  (Ir.)  45. 

A  devisee  has  her  whole  life  in  which  to 
perform  a  condition  of  marrying  into  cer- 
tain families.  Randal  v.  Payne  (1779)  1 
Bro.  Ch.  55,  28  Eng.  Reprint,  980. 

In  Page  v.  Hayward  (1704)  2  Salk.  570,  91 
Eng.  Reprint,  481,  it  was  held  that  the  dev- 
isee had  her  whole  lifetime  in  which  to 
l)erform  a  condition  that  she  intermarry 
with  a  person  bearing  testator's  surname, 
where  the  remainder  over  was  in  default 
both  of  such  marriage  and  of  male  issue 
thereof. 

HIn  Lowe  v.  Manners  (1822)  5  Barn.  & 
Aid.  017,  106  Eng.  Reprint,  1426,  where  a 
testator  devised  all  his  landed  estates  to 
trustees,  and  bequeathed  £10,000  as  a  por- 
tion to  his  daughter  C,  and  in  case  she 
should  marry  any  one  of  his  three  kins- 
men named  in  the  will,  he  gave  to  which- 
ever of  them  she  married  certain  estates, 
and  in  case  that  circumstances  did  not  take 
place  with  his  daughter  C,  then  directed 
that  it  might  be  offered  to  another  daughter, 
and  in  case  neither  daughter  should  marry 
one  of  the  persons  named,  then  that  each 
should  have  only  £10,000,  and  gave  all  his 
estates  to  another,  it  was  held  that,  each 
of  the  daughters  having  married  persons  not 
named  in.  the  will,  the  limitation  over  took 
effect. 

»  Barlow  v.  Bateman  (1736)  3  Bro.  P.  C. 
272,  1  Eng.  Reprint,  939,  reversing  (1730)  3 
P.  Wms.  65,  24  Eng.  Reprint,  971. 

»Long  V.  Dennis  (1767)  4  Burr.  2052,  98 
Eng.  Reprint,  69,  1  W.  Bl.  630. 

ttJn  Robinson  v.  Comyns  (1736)  Cas.  t. 
Talb.  164,  25  Eng.  Reprint,  718,  it  was  held 
that  the  performance  of  a  condition  sub- 
sequent that  a  devisee  should  marry  a  cer- 
tain woman  was  dispensed  with  partly  by 
her  death,  and  partly  by  her  refusal  to  mar- 
ry him. 

Under  a  devise  to  a  daughter  upon  oondi- 
L.RA.1917A. 


tion  that  she,  on  or  before  becoming  twenty- 
one,  consent  to  marry  testator's  nephew, 
but  in  case  she  shall  refuse  to  marry  the 
nephew  at  or  before  the  age  of  twenty-one, 
or  in  the  meantime  shall  marry  any  other 
person,  the  devise  shall  be  void,  the  daughter 
is  entitled  to  the  estate  upon  the  nephew's 
dying  without  requiring  her  in  marriage, 
although  she  afterward  married  before  at- 
taining twenty-one.  Thomas  v.  Howell 
(1691)  1  Salk.  170,  4  Mod.  67,  87  Eng.  Re- 
print, 266,  25  Eng.  Rul.  Cas.  626. 

■4  In  Falkland  v.  Bertie  (1696)  2  Vern. 
333,  23  Eng.  Reprint,  814,  2  Freem.  Ch.  220, 
3  Ch.  Cas.  129,  where  a  testator  devised 
lands  in  trust  for  his  niece  for  her  life  in 
case  she,  within  three  years  after  his  death, 
should  be  married  to  the  Lord  Guildford, 
remainder  to  her  first,  etc.,  son  by  the  Lord 
Guildford  in  tail  male,  and  in  default  of 
such  issue,  or  in  case  the  said  marriage 
should  not  take  effect  within  the  three 
years,  then  to  another,  it  was  held  that 
the  condition  being  precedent,  equity  could 
not  relieve  against  nonperformance,  even 
though  the  niece  may  have  been  willing  to 
marry  Lord  Guildford,  and  although  she 
had  married  equally  well. 

M  (Eng.)  Ibid. 

W  A  provision  for  a  son  in  a  will  by  which 
testator  directed  that  his  son  should  have 
a  home  on  the  farm  ''during  his  natural  life, 
if  he  shall  so  elect,  and  shall  remain  unmar- 
ried, but  he  shall  have  no  right  to  bring  a 
wife  on  said  farm  to  live  in  case  of  his 
marriage,**  is  not  forfeited  by  his  contin- 
ued cohabitation  with  a  woman  with  whom 
he  had  maintained  relations  during  the  last 
ten  vears  of  bis  father's  life.  Soper  v.  Hal- 
sey  *(1895)  85  Hun,  465,  33  N.  Y.  Supp.  105. 

As  to  whether  a  condition  against  asso- 
ciating with  or  having  any  knowledge  of  a 
certain  woman  with  whom  the  legatee  had 
previously  cohabitated,  but  whom  he  had 
been  compelled  by  the  testator  to  renounce, 
comprehends  marrving  her,  query.  Dillon 
V.  Harris  (1830)  4'Bligh,  N.  R.  321,  5  Eng. 
Reprint,  114. 
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the  famUy  of"  a  certain  person  is  vio- 
lated by  marrying  a  son  of  such  person, 
though  he  is  over  twenty-one,  and  inde- 
pendent of  his  father.*' 

The  same  principles  as  to  forfeiture 


apply  in  the  case  of  a  legatee  who  mar- 
ries in  the  lifetime  of  testator,  but  after 
the  date  of  the  will,  as  in  the  case  of  one 
who  is  unmarried  at  the  death,  but  after- 
wards marries.** 


«7  Phillips  V.  Ferguson  (1888)  85  Va.  609, 
1  L.R.A.  837, 17  Am.  St.  Rep.  78,  8  S.  E.  241. 

2«A  condition  that  if,  at  any  time,  testa- 
tor's daughter  should  marry  a  man  below 
her  in  social  position,  her  share  should  go 
to  others,  applies  to  a  clandestine  marriage 
in  testator's  lifetime.  Greene  v.  Kirkwood 
[1895]  1  I.  R.  (Ir.)  130. 

A  condition  in  a  will  to  the  effect  that 


none  of  testator's  children  shall  receive  any- 
thing under  the  will  except  the  sum  of  $3, 
in  case  of  marrying  into  a  certain  family, 
will  prevent  any  estate  in  his  land  from 
vesting  at  all,  under  the  will,  in  a  child 
who  contracts  such  marriage  during  his  life- 
time. Phillips  V.  Ferguson  (1888)  86  Va» 
509,  1  L.R.A.  837,  17  Am.  St.  Rep.  78,  8 
S.  E.  241.  E.  S.  O. 
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PEOPLE  OF  THE  STATE  OF  NEW  YORK 
EX  REL.  EMPIRE  STATE  DAIRY  COM- 
PANY, Appt., 

V. 

WILLIAM    SOHMER,   Comptroller   of   the 
State  of  New  York,  Respt. 

(218  N.  Y.  199,  112  N.  E.  755.) 

Tax  «—  exemption  —  pasteurizing  milk. 

1.  Cx>l|ecting,  pasteurizing,  and  selling 
milk  is  not  within  a  tax  exemption  as  a 
manufacturing  process. 

For  other  cases,  see  Taxes,  I.  /,  2,  in  Dig. 
1-52  N.  8. 

Same  *^  franchise  —  dividends  and 
stock. 

2.  Under  a  statute  imposing  upon  cor- 
porations a  franchise  tax  of  one  fourth  of  a 
mill  for  each  1  per  cent  of  dividends  de- 
clared, where  the  dividend  rate  was  more 
than  6  per  cent^  and  where  it  was  less, 
three  fourths  of  a  mill  on  the  par  value  of 
the  capHal  stock,  the  tax  in  case  of  a  stock 
dividend  of  100  per  cent,  upon  which  no 
dividend  is  declared  for  the  balance  of  the 
year,  is  one  fourth  of  a  mill  upon  each  1 
per  cent  of  the  dividends,  and  three  fourths 
of  a  mill  for  the  balance  of  the  year  upon 
the  stock  so  issued  as  a  dividend. 

For  other  cases,  see  Taxes,  III.  in  Dig. 
1-62  N.  S. 

(May  9,  1916.) 

APPEAL  by  relator  from  an  order  of  the 
Appellate  Division  of  the  Supreme 
Court,  Third  Department,  confirming  the 
determination  of  the  comptroller,  settling 
a  corporation  franchise  assessment  and  tax 
against  relator.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Seylwlt  &  Seybolt,  for  appel- 
lant : 

So  far  as  the  relator  is  engaged  in  the 


■■   •<    -r- 


Xote.  —  For  modification  of  food  products 
as    manufacturing    within    tax    exemption 
provisions,    see    annotation    following    this 
ease,  post,  53. 
L.R.A.IDITA. 


manufacture  of  butter,  cheese,  .condensed 
milk,  pasteurized  milk,  etc.,  it  is  a  manu- 
facturing  corporation. 

People  ex  rel.  Western  Electric  Co. 
v.  Campbell,  145  N.  Y.  587,  40  N.  E. 
239;  People  ex  rel.  Tiffany  &  Co.  v. 
CampbeU,  144  N.  Y.  160,  38  N.  E.  990; 
People  ex  rel.  W^illiam  J.  Matheson  &  Co. 
V.  Roberts,  16S  N.  Y.  162,  62  N.  E.  1102; 
People  ex  rel.  American  Soda  Foantain  Co. 
V.  Roberts,  358  N.  Y.  168,  62  N.  E.  1104; 
People  ex  rel.  New,  England  Dressed  Moat 
&  Wool  Co.  V.  Roberts,  155  N.  Y.  411,  41 
L.R.A.  228,  50  N.  E.  63 ;  People  ex  rel. 
Brush  Electric  Mfg.  Cp.  v.  Wemple,  129  N. 
Y.  543,  14  L.R.A.  708,  29  N.  E.  808. 

The  pasteurization  of  milk  is  a  man\i fac- 
turing process,  and  pasteurized  milk  is  a 
manufactured  product. 

New  Orleans  v.  Le  Blanc,  34  La.  Ann. 
597;  Carlin  v.  Westem  Assur.  Co.  57  Md. 
526,  40  Am-  Rep.  440;  People  ex  rel.  Brush 
Electric  Mfg.  Co.  v.  Wemple,  129  N.  Y.  543, 
14  L.R.A.  708,  20  N.  E.  808;  26  Cyc,  519; 
14  Am.  &  Eng.  Enc.  Law>  269;  Schriefer 
V.  Wood,  5  Blatohf.  216,  Fed.  Cas-  No. 
12,481;  Hawes  v.  Anglo-Saxon  Petroleum 
Co.  101  Mass.  385;  Com.  v.  National  Oil 
Co.  157  Pa.  516,  27  Atl.  374;  New  Orleans 
v.  Ernst,  35  La.  Ann.  746;  State  v.  Ameri- 
can Sugar  Ref.  Co.  108  La.  603,  32  So. 
965;  Com.  v.  Atlantic  Ref.  Co.  2  Pa,  Co. 
Ot.  62;  State  ex  rel.  Browne  v.  A.  W.  Wil- 
bert's  Sons  Lumber  &  Shingle  Co.  51  La. 
Ann.  1223,  26  So.  106;  Johnson  v.  Somer- 
ville  Dyeing  &  Bleaching  Co.  15  Gray,  216; 
East  Saginaw  Salt  Mfg.  Co.  v.  East  Sagi- 
naw, 13  Wall.  376,  20  L.  ed.  611;  Salt  Co. 
v.  Wilkinson,  8  Blatchf.  30,  Fed.  Cas.  Kq. 
12,269;  Central  Ohio  Salt  Co.  v.  Guthrie, 
35  Ohio  St.  666;  People  v.  Knickerbocker 
Ice  Co.  90  N,  Y.  181,  1  N.  E.  <J69;  People 
ex  rel.  Standard  Wood  Co.  V.  Roberts,  20 
App.  Div..  614,  47  N.  Y.  Supp.  122;  Re 
Gardner,  72  Fed.  494;  Re  I.  Rheinstrom  & 
Sons  Co.  207  Fed.  119. 

The  item  of  $163.33,  being  a  tax  of  throe 
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fourths  mills  on  the  new  capital  stock  is^' 
sued  as  a  100  per  cent  dividend,  is  uid aw- 
ful. 

Messrs.  Masten  St  NiciiolSy  for  inter- 
vener : 

Pasteuriaation  is  manufacturing  within 
the  spirit  and  meaning  of  §  183  of  the  Tax 
Law,  and  in  the  light  of  the  decided  cases. 

People  ex  rel.  Blackinton  Co.  v.  Roberts, 

4  App.  Div.  388,  38  N.  Y.  Supp.  872,  af- 
firmed in  161  N.  Y.  652,  46  N.  E.  1130; 
People  ex  rel.  Western  Electric  Co.  ▼.  Camp* 
bell,  145  N.  Y.  587,  40  N.  E.  239;  People 
T.  Horn  Silver  Min.  Co.  106  N.  Y»  76,  11 
X.  E.  155 ;  Nassan  Gaslight  Co.  v.  Brooklyn, 
89  N.  Y.  409;  People  ex  rel.  Brush  Electric 
Mfg.  Co.  V.  Wemple,  120  N.  Y.  543,  14 
L.R.A.  708,  29  N.  E.  808;  State  v.  American 
Sugar  Ref.  Co.  108  La.  603,  32  So.  966; 
Ilawee  v.  Anglo-Saxon  Pdtrolemn  Co.  101 
Mass.  385;  Re  I.  Rheinstrom  &  Sons  Co. 
207  Fed.  119,  affirmed  in  187  C^  C.  A.  387y 
221  Fed.  829;  People  v.  North  Ri\'er  wSi^ar 
Kef.  Co.  121  N.  Y.  582,  0  L.R.A.  33,  18 
Am.  St.  Rep.  843,  24  N.  £.  834 ;  Re  Alaska 
American  Fish  Co.  162  Fed.  408;  SUte  ex 
rel.  Browne  v.  A.  VV.  Wilbert's  Sons  Lum- 
ber k  Shingle  Co.  51  La«  Ann.  1223,  26  8o. 
106;  People  ex  rel.  Standard  Wood  Co.  v. 
Roberts,  20  App.  Div.  514,  47  N.  Y.  Hupp. 
122;  United  States  r.  Hathaway,  4  Wall. 
404,  18  L.  ed.  395;  Re  Teoopa  Min.  ^  Smelt- 
ing Co.  110  Fed.  120;  Salt  Co.  v.  WlllcinBoh, 

5  Blatchl.  30,  Fed.  Cas.  No.  J  2,269; 
Schriefer  v.  Wood,  5  Blatchf.  215,  Fed.  Cas* 
Xo.  12,481. 

Mr.  Franklin  Kennedy,  with  Mr. 
Egbnrt  E.  Woodbury »  Attorney  General, 
for  respondent! 

Pastenritation  of  milk  is  not  manufactur- 
ing within  the  pnrview  of  the  provisions  of 
$  183  of  the  Tax  Law. 

People  V.  Horn  Silver  Min.  Co.  106  N.  Y. 
76,  11  N.  E.  165;  Peo^e  v.  Kniekerboolcer 
lee  Co.  99  N.  Y.  181,  1  N.  E.  069;  People 
c.v  rel.  New  England  Dressed  Meat  &  Wool 
Co.  v.  Roberts,  165  N.  Y.  408,  41  L.R.A. 
228.  50  N.  E.  63;  People  ex  rel.  Union  Paci- 
fic Tea  Co.  v.  Roberts,  145  N.  Y.  375,  40 
X.  E.  7;  Hartranft  v.  Wiegmann,  121  V. 
S.  600,  30  L.  ed.  10l2,  7  Sup.  Ct.  Rep.  1240; 
rom>  V.  John  T.  Dyer  Quarry  Co.  250  Pa. 
580,  05  Atl.  707. 

The  comptroller  was  correct  in  assessing 
a  tax  of  $166.33  on  the  new  capital  stock, 
amounting  to  $215,000,  which  was  issued 
on  July  1,  1910. 

People  ex  rel.  Pullman  Co.  v.  Glynn,  130 
Apj>.  Div.  332,  114  N,  Y.  Supp.  460,  affirmed 
in  108  N.  Y.  605,  92  N.  E.  1097 ;  People  v. 
Home  Ins.  Co.  92  N.  Y.  326,  affirmed  in  134 
U.  8.  694,  33  L.  ed.  1025i,'  10  Sup.  Ct.  Rap. 
593. 
L.R.A.IOHA. 


Hiscock,  J.,  delivered  the  opinion  ^  the 
court : 

Under  the  statute  governing  that  subject 
a  tax  was  assessed  against  the  relator,  a 
domestic  corporation,  for  the  exercise  of  its 
corporate  franchise  during  the  year  expir- 
ing October  31,  191 1>  of  which  it  complains. 
Subjeet  to  a  minor  objection  which  will  be 
considered  later,  the  question  whether  said 
assessment  was  correct  or  not  will  be  de- 
termined by  the  answer  to  be  given  to  the 
further  question  whether  the  pasteuriza- 
tion of  milk,  in  which  relator  employed  a 
large  part  of  its  capital,  is  a  maauiacturiug 
process.  If  such  business  was  one  of  manu- 
factnre,  the  relator  was  entitled  to  exemp- 
tion from  taxation  of  so  much  of  its  capital 
as  was  employed  in  pasteurizing  milk  and 
selling  the  same,  and  the  assessment  of 
which  it  complains  should  be  materially  re- 
duced. If  in  pasteurizing  and  selling  milk 
it  was  not  engaged  in  manufacturing^  then, 
subject  to  the  minor  complaint  above  men- 
tioned, the  assessment  was  correct  and  the 
relator  has  no  just  complaint  to  make. 

There  is  no  dispute  about  the.  facts  which 
present  the  question  before  us.  The  relator 
collects,  pasteurizes,  and  marketa  a  large 
amount  of  milk.  Raw  milk  is  liable  to  con- 
tain visrioua  kinds  of  impurities,  bacteria, 
and  germs  coming  from  unclean  conditiona 
surrounding  the  drawing  of  the  milk  or 
from  tlie  uphealthf ul  conditiim  of  the  cows 
or  of  the  persons  attending  or  milking  them. 
In  order  to  free  the  milk  from  these  impuri- 
ties and  to  pl^vent  the  ill  consequences 
liable  to  result  from  their  presence  relator 
subjects  it  to  the  process  of  pasteurization. 
For  this  purpose,  by  the  use  of  a  somewhat 
complicated  system  of  machinery,  it  is  passed 
through  several  •  processes.  It  is  warmed 
and  passed  through  a  clariiier,  where,  by  tlie 
use  of  centrifugal  force,  the  heavier  impuri- 
ties are  separated  from  it.  It  is  then  placed 
in  tanks,  where  it  is  subjected  to  a  mixing 
process  in  order  to  secure  a  uniform  qual- 
ity and  condition  of  the  milk.  It  is  then 
subjected  in  a  so-called  regenerative  pas- 
teurizer and  in  tanks  to  a  given  degree  of 
heat,  continued  for  some  time,  for  the  pur- 
pose of  killing  germs.  It  is  then  conspcu- 
tively  passed  through  processes  of  cooling 
and  aeration  in  order  to  allow  disagreeable 
gases  and  odors  to  escape  and  to  destroy 
bacteria  which  had  survived  the  preceding 
processes,  and  finally  it  is  placed  in  bottles, 
properly  cleaned,  ready  for  the  market.  Tlie 
purposes  and  result  of  pasteurization  as 
thus  practised  are  thus  described  and 
claimed  by  the  relator's  counsel  ii^.his  brief. 
He  says:  "It  must  be  borne  in  mind  tliat 
the  object  ei  pasteurization  la  to  remove 
impurities  and  destroy  all  dangerous  ger^s 
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without  injury  to  the  milk  as  a  pleasant 
and  nourishing  food." 

And  again:  ''By  the  processes  above  de- 
scribed not  only  natural  milk,  just  as  it 
comes  from  the  cow,  always  containing  bac- 
teria, .  .  .  but  also  milk  contaminated 
after  leaving  the  cow's  udder  with  the  fllth 
of  the  stable,  ...  is  altered  into  a  safe 
and  clean  food  without  losing  any  of  its 
palatable  and  nourishing  qualities, — in  fact, 
a  new  and  artificial  product." 

In  the  light  of  these  statements  and  of 
the  description  of  the  processes  through 
which  the  milk  is  passed  and  of  the  results 
obtained  thereby,  it  is  perfectly  apparent 
that  the  object  and  result  of  pasteurization 
are  to  free  milk  from  germs  and  foreign  sub- 
stances of  various  kinds  without  destroying 
or  changing  the  inherent  and  essential  qual- 
ities of  the  milk  itaelf.  There  is  no  purpose 
by  the  application  of  any  foreign  substance 
to  change  its  superficial  appearance,  or  by 
any  method  to  alter  its  substantial  form 
and  character,  as  would  be  the  case  if  it 
were  made  into  butter  or  cheese.  It  is 
entered  upon  the  process  as  milk,  and  it 
is  taken  therefrom  as  milk.  Tlie  only 
change  accomplished  has  been  to  relieve  it 
from  objectionable  matter  which  is  not  prop- 
erly an  inherent  part  thereof,  and  thereby 
to  make  it  more  fit  for  those  purposes  to 
which  milk  is  naturally  devoted. 

We  do  not  think  that  such  a  process  can 
be  regarded  as  manufacturing  under  the 
statute  within  any  principle  or  decision 
which  has  been  applied  to  the  definition  of 
that  term  as  used  in  the  statute  in  question 
or  any  kindred  enactments.  In  reaching 
this  conclusion  we  accept  the  view  urged  by 
coimsel  for  the  appellant  and  the  intervener 
that  the  exemption  from  taxation  which  we 
are  considering  was  framed  by  the  legis- 
lature for  the  purpose  of  encouraging  the 
business  of  manufacturing  within  the  state, 
and  that  in  determining  whether  a  given 
case  is  within  the  exemption  we  ought  to 
consider  and  give  weight  to  the  policy  of 
the  legislature  in  adopting  the  same.  Peo- 
ple ex  rel.  Black  in  ton  Co.  v.  Roberts,  4  App. 
Div.  388,  38  N.  Y.  Supp.  872,  affirmed  on 
opinion  below  in  151  N.  Y.  652,  46  X.  E. 
1150;  People  ex  rel.  Brush  Electric  Mfg. 
Co.  V.  Wemple,  129  N.  Y.  543,  14  L.R.A. 
708,  29  N.  E.  808. 

But,  doing  this,  we  are  still  unable  to 
discover  as  the  result  of  pasteurization  any 
such  degree  of  change  in  the  form,  nature, 
or  intended  use  of  milk,  when  compared 
with  its  original  condition,  as  has  been  made 
the  basis  for  holding  in  other  cases  that  the 
process  producing  such  change  could  be  re- 
garded as  one  of  manufacture.  The  cases 
cited  by  the  relator  for  the  purpose  of  es- 
tablishing the  contrary  proposition  deal 
L.R.A.1917A. 


with  processes  of  alteration  in  the  character 
and  proposed  use  of  the  article  being  oper- 
ated on  which,  for  the  most  part,  are  clear- 
ly, if  not  radically,  different  than  the  one 
here  being  considered. 

In  People  ex  rel.  Brush  Electric  Mfg.  Co. 
V.  Wemple,  129  K.  Y.  643,  562,  655,  it  was 
being  determined  whether  the  business  of 
generating  electricity  and  supplying  the 
same  to  customers  for  lighting  purposes  was 
a  manufacturing  business.  It  seems  difiicult 
to  understand  how  it  could  be  seriously 
urged  that  it  was  not,  and  the  court  so  held. 
In  the  course  of  so  holding,  some  things 
were  said  which  seem  to  define  a  test  with 
which  the  present  relator  cannot  comply. 
Referring  to  the  argument  there  being  made 
that  the  corporation  did  not  produce  any- 
thing which,  in  a  certain  sense  or  in  some 
form,  did  not  exist  before,  it  was  written: 
'That,  however,  is  true  of  most,  if  not  all, 
manufacturing  operations.  The  application 
of  labor  and  skill  to  materials  that  exist 
in  a  natural  state  gives  to  them  a  new  qual- 
ity or  characteristic  and  adapts  them  to  new 
uses,  and  the  process  by  which  this  result 
is  brought  about  is  called  manufacturing, 
whether  the  change  is  accomplished  by 
manual  labor  or  by  means  of  machinery." 

And  again:  "The  materials  from  which 
all  manufactured  things  originate  exist  in 
a  natural  state;  but  the  manufacturer,  by 
the  application  to  these  materials  of  labor 
and  skill,  gives  to  them  a  new  and  useful 
property.  The  electricity  which  is  gener- 
ated and  transmitted  by  the  operations  of 
the  relator,  and  which  under  its  manipula- 
tions, illuminates  houses  and  streets,  is  a 
very  difi'erent  thing  from  that  mysterious 
element  that  is  said  to  pervade  nature." 

The  same  course  of  reasoning  necessarily 
led  to  the  decision  in  Nassau  Gaslight  Co. 
v.  Brooklyn,  89  N.  Y.  409,  that  the  com- 
pany engaged  in  producing  and  distributing 
gas  was  a  manufacturing  corporation. 

Nearer  in  some  of  their  features  to  re- 
lator's case,  as  it  seems  to  me,  are  the  cases 
Re  Alaska  American  Fisli  Co.  (D.  C.)  162 
Fed.  498;  State  v.  American  Sugar  Ref.  Co. 
108  La.  603,  32  So.  965;  Re  I.  Rheinstrom 
&  Sons  Co.  (D.  C.)  207  Fed.  119;  People 
ex  rel.  Standard  Wood  Co.  v.  Roberts,  20 
App.  Div.  514,  47  N.  Y.  Supp.  122.  Bub 
these  cases,  even  if  accepted  by  us  as  au- 
thorities of  weight,  may  be  distinguished 
from  the  present  one. 

Re  Alaska  American  Fish  Co.  (D.  C. 
Wash.)  162  Fed.  498,  it  was  held  that 
"catching,  preserving  by  salt,  and  market- 
ing fish"  was  manufacturing.  It  is  simply 
stated  in  support  of  this  holding  without 
argument  or  authorities:  ''Fish,  as  a  com- 
modity of  merchandise,  requires  the  applica- 
tion of  process  for  its  preservation.^' 
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It  18  a  matter  of  common  knowledge, 
however,  that  the  process  referred  to  in 
the  opinion  is  a  very  extensive  one,  and  that 
the  preserved  fish  finally  placed  on  the 
market  is  widely  different  than  such  ^tih 
in  their  natural  state.  Re  I.  Rheinstrom  & 
Sens  Co.  (D.  C.)  207  Fed.  119,  156. 

In  State  v.  American  Sugar  Ref.  Co.  108 
La.  603,  32  So.  965,  it  was  held  that  one 
engaged  in  refining  sugar  was  a  manu- 
facturer within  the  terms  of  a  statute  ex- 
empting manufacturers  from  the  payment 
of  certain  taxes.  It  would  occupy  too  much 
space  to  state  even  in  a  sumniary  manner 
for  the  purpose  of  distinguishing  that  case 
the  various  processes  through  which  raw 
sugar  is  passed  for  the  purpose  of  convert- 
ing it  into  the  refined  commercial  article 
with  which  we  are  familiar.  It  seems  to 
me  that  a  consideration  of  those  processes, 
as  described  in  the  opinion,  makes  it  per- 
fectly evident  that  they  create  a  finished 
article  which  differs  in  condition,  character, 
and  form  and  use  from  the  original  raw 
product  in  a  manner  and  degree  which  find 
no  analogy  in  the  relation  between  raw  and 
pasteurized  milk.  When  one  contemplates 
the  difference  between  the  raw,  impure 
sugar,  unfit  for  any  ordinary  use,  and  the 
final,  cleansed,  whitened,  and  grained 
product  described  in  the  opinion,  it  is  diffi- 
cult to  see  how  there  could  be  real  doubt 
that  the  processes  producing  such  change 
amounted  to  manufacturing  as  it  has  been 
quite  universally  defined. 

In  the  same  manner  the  case  of  Re  Teco- 
pa  Min.  Co.  (D.  C.)  110  Fed.  120,  wherein 
it  is  held  that  the  process  of  smelting  and 
refining  ores  constitutes  a  manufacturing 
process,  is  to  be  distinguished  from  the 
present  case. 

In  Re  I.  Rheinstrom  &  Sons  Co.  207 
Fed.  119,  it  was  held  by  the  district  court 
of  Kentucky  that  the  production  of  "Mara- 
schino Cherries"  as  therein  described  was  a 
manufacturing  process  under  the  Kentucky 
statute  giving  priority  to  certain  classes  of 
creditors  of  a  manufacturing  establishment. 
It  appeared  that  cherries  grown  abroad,  and 
already  subjected  to  two  processes  for  the 
purpose  of  bleaching  and  preserving  them, 
were  by  the  bankrupt  subjected  to  ten  more 
processes,  amongst  which  were  those  of 
coloring,  sweetening,  cooking,  and  flavoring 
them.  Tlie  district  judge,  in  a  very  elabo- 
rate opinion  reviewing,  distinguishing,  and 
criticizing  many  opinions,  took  as  the  basis 
of  his  decision  the  principle  that,  in  order 
to  be  a  manufacturer,  one  must  be  a 
''maker*'  who  is  the  "efficient  cause  of  the 
coming  into  existence  of  something  that  did 
not  exist  before;"  and  within  that  prin- 
ciple he  reached  the  conclusion  that  the  I 
processes  of  coloring,  sweetening,  cooking, 
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and  flavoring  to  which  the  natural  cherries 
were  subjected,  aside  from  other  treatment, 
"rendered  the  article  prbduced  ...  a 
new  and  different  thing"  than  the  original 
cherry. 

I  am  inclined  to  think  that  this  determi- 
nation of  fact  that  a  new  article  had  been 
produced  was  justified  by  the  circumstances 
showing  the  creation  in  the  natural  article 
of  much  different  and  more  far-reaching 
changes  than  those  created  in  the  case  of 
appellant's  commodity.  But  whether  this 
determination  on  the  facts  was  correct  or 
not,  the  decision  fully  realizes  the  exist- 
ence of  the  principle  that,  in  order  to  manu- 
facture, it  becomes  necessary  to  make  "a 
new  and  different  thing,— ^  thing  distinct- 
ive in  character  from  the  original  and  nat- 
ural product." 

In  People  ex  rel.  Standard  Wood  Co.  ▼. 
Roberts,  20  App.  Div.  514,  47  N.  Y.  Supp. 
122,  it  was  held  that  a  corporation  engaged 
in  making  and  selling  kindling  wood,  which 
was  produced  by  sawing  slabs  of  wood  into 
strips,  which  were  then  kiln  dried  and  com- 
pressed by  machinery  into  bundles  of  a 
specific  size  and  shape  for  a  particular  pur- 
pose, was  engaged  in  manufacturing.  That 
case  perhaps  approaches  more  closely  than 
any  other  the  character  of  an  authority  for 
appellant's  contention.  It  undoubtedly  is 
very  near  the  border  line.  But,  even  so, 
a  distinction  can  be  drawn  between  the 
process  essentially  of  purification  which  ap- 
pellant employed  and  the  one  involved  in 
the  case  eited,  whereby  the  form  of  an 
article  was  changed  and  it  was  prepared 
for  an  entirely  new  use. 

In  opposition  to  appellant's  claim,  refer- 
ence may  be  made  to  a  few  authorities  of 
controlling  character  or  great  weight,  which, 
under  varying  conditions,  define  the  changes 
and  results  which  must  be  produced  in  an 
article  by  any  process  which  is  to  be  re- 
garded as  one  of  manufacturing. 
.  In  People  v.  Knickerbocker  Ice  Co.  99  N. 
Y.  181,  183,  1  N.  E.  669,  it  was  held  that 
the  collection,  storage,  and  preservation  of 
natural  ice  did  not  constitute  manufactur- 
ing. It  may  be  conceded  that  these  opera- 
tions were  more  simple  than  those  per- 
formed by  the  relator,  but  what  was  said 
in  making  the  decision  is  pertinent  in  this 
case.  It  was  written:  "Its  [relator's]  deal- 
ings is  with  'ice,'  as  an  existing  article,  not 
the  manufacture  or  production  of  ice  by 
combination  of  materials,  or  the  applica- 
tion of  forces,  or  otherwise.  It  collects, 
stores,  and  preserves  that  which  natural 
causes  created  and  which  othor-  natural 
causes  would  destroy  and  waste.  .  .  . 
Many  cases  are  cited  by  the  learned  counsel 
for  the  appellant;  but  we  find  none  so  com- 
prehensive as  to  include  this  case.     They 
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all,  so  far  aa  they  have  any  application,  re- 
quire the  prodution  of  some  article,  tiling, 
or  object  by  skill  or  labor  out  of  raw  ma- 
terial, or  from  matter  whicii  has  already 
been  subjected  to  artificial  forces,  or  to 
which  something  has  been  added  to  diangc 
its  natural  condition." 

In  Tide  Water  Oil  Co.  v.  United  States, 
171  U.  S.  210,  43  L.  ed.  139,  140,  18  Sup. 
Ct.  Rep.  837,  839,  where  the  question  was 
being  considered  whether  certain  articles 
could  be  considered  under  the  tariff  laws  as 
having  been  wholly  manufactured  in  the 
United  States,  it  was  written  (p.  216)  : 
'*The  primary  meaning  of  the  word  'manu- 
facture' is  something  made  by  hand,  as  dis- 
tinguished from  a  natural  growth;  but  as 
machinery  has  largely  supplanted  this 
primitive  method,  the  word  is  now  ordinar- 
ily used  to  denote  an  article  upon  the  ma- 
terial of  which  labor  has  been  expended  to 
make  the  finished  product.  Ordinarily,  the 
article  so  manufactured  takes  a  different 
form,  or  at  least  subserves  a  different  pur- 
pose f ix>m  the  original  materials ;  and  usual- 
ly it  is  given  a  diffencnt  name.'' 

In  Frazee  v.  Moffit  (C.  0.)  20  Blatchf. 
267,  18  Fed.  584,  it  was  held  that  hay  was 
not  a  manufactured  article  under  the  tariff 
laws. 

In  Hartranft  v.  Wiegmann,  121  U.  S. 
609,  616,  30  L.  ed.  1012,  1014,  7  Sup.  Ct. 
Rep.  1240,  1243,  it  was  held  that  shells 
cleaned  by  acid  and  then  ground  and  pol- 
ished on  an  emery  wheel,  some  of  them, 
farther,  being  etched  with  acid,  and  all  in- 
tended to  be  sold  for  ornaments,  were  not 
manufactured,  but  were  exempt  from  duty 
on  import  as  shells  "not  manufactured." 
In  reaching  this  conclusion  it  was  written: 
"We  are  of  opinion  that  the  shells  in  ques- 
tion here  were  not  manufactured.  .  .  . 
They  were  still  shells.  They  had  not  been 
manufactured  into  a  new  and  different  arti- 
cle, having  a  distinctive  name,  character,  or 
use  from  that  of  a  shell.  The  application 
of  labor  to  an  article,  either  by  hand  or  by 
mechanism,  does  not  make  the  article  neces- 
sarily a  manufactured  article,  within  the 
meaning  of  that  term  as  used  in  the  tariff 
laws." 

In  Anheuser-Busch  Brewing  Asso.  v.  Uni- 
ted States,  207  U.  S.  656,  562,  52  L.  ed. 
336,  338,  28  Sup.  Ct.  Rep.  204,  206,  the 
court  dealt  with  a  claim  for  a  drawback 
on  account  of  duties  which  had  been  paid 
on  imported  corks  which  it  was  claimed 
were  so  imported  for  manufacturing  pur- 
poses within  the  United  States.  The  object 
of  the  statute,  as  of  the  one  before  us,  was 
evidently  to  encourage  manufacturing  with- 
in tlie  United  States.  In  support  of  the 
claim  it  appeared  that  the  corks  in  ques- 
tion were  imported  from  Spain;  that,  after 
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being  brought  into  this  country,  they  were 
assorted  and  branded  and  then  put  into  an 
air  fan  for  the  purpose  of  removing  foreign 
substances;  that  they  were  then  thoroughly 
cleansed  by  washing  and  steaming  for  the 
purpose  of  removing  tannin  and  germs  and 
making  the  cork  soft  and  elastic;  they 
were  exposed  in  a  machine  to  blasts  of  air 
for  drying  purposes  and  afterwards  put  in 
a  bath  of  glycerin  and  alcohol  for  the  pur- 
pose of  closing  up  all  scams,  holes,  and 
crevices,  and  for  preventing  them  from  giv- 
ing a  cork  taste  to  beer  inclosed  in  bottles 
in  wJiich  they  were  used;  subsequently  they 
were  subjected  to  another  steam  bath  for 
the  purpose  of  making  them  lit  properly  in 
the  bottles  in  which  they  were  uaed.  The 
steaming  of  the  corks,  or  pasteurizing  them, 
as  it  was  termed,  destroyed  all  the  germs  in 
them  that  would  damage  or  spoil  the  beer. 
It  was  held  that  this  process  did  not  con- 
stitute manufacturing,  it  being  said: 
"Manufacture  implies  a  change,  but  every 
change  is  not  manufacture,  and  yet  every 
change  in  an  article  is  the  result  of  treat- 
ment, labor,  and  manipulation.  But  some- 
thing more  is  necessary,  .  .  .  There  must 
be  transformation;  a  new  and  different  arti- 
cle must  emerge,  'having  a  distinctive  name, 
character,  or  use.'  This  cannot  be  said  of 
the  corks  in  question.  A  cork  put  through 
the  claimant's  process  is  still  a  cork.  The 
process  is  the  preparation  of  tlie  encasement 
of  the  beer." 

We  til  ink  the  effect  of  these  authorities 
and  many  more  which  might  be  cited  is  to 
establish  that  the  pasteurization  of  milk  by 
relator  was  not  the  business  of  manufactur- 
ing within  the  statute. 

Reference  was  made  at  the  commence- 
ment of  this  opinion  to  another  and  minor 
objection  to  the  tax  which  has  been  ajBsesscd 
against  the  relator.  This  objection  is  em- 
braced in  the  assertion  that,  to  a  limited 
extent,  it  has  been  subjected  to  double 
taxation. 

Prior  to  July  1,  1910,  the  relator  had 
issued  stock  of  the  par  value  oi  only  $215,- 
900  out  of  an  authorized  issue  of  $750,000. 
On  said  date  it  declared  a  stock  dividend 
of  100  per  cent,  which  increased  its  issued 
capital  stock  to  $431,800  par  value.  This 
capital  stock  was  the  basis  on  which  was  to 
be  assessed  in  advance  the  tax  against  re- 
lator now  before  us  for  the  year  ending 
October  31,  1911.  As  applicable  to  this 
case,  §  182  of  the  Tax  Law  provided  in 
substance  that  where  a  dividend  in  excess 
of  6  per  cent  had  been  declared  upon  capital 
stock,  the  rate  of  taxation  should  be  one 
fourth  of  a  mill  for  each  7  per  cent  of 
dividends  "made  or  declared  upon  the  par 
value  of  the  capital  stock  employed  durin«^ 
such  year."     Said  section  further  provided 
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that  if  dividendB  jMuounting  to  lew  thiin  6 
per  cent  vere  <teclared  on  the. par  value- of 
the  capital  atock,  or  if  no  dividend  were 
declared,  the  t«x  should  be  at  the  rate  of 
three  quarter  a  of  a  mill  upon  the  amount  of 
capital  employed  in  the  state. 

The  comptroller,  in  making  the  asseas* 
meat  of  relator,  waa  therefore  confronted 
with  the  facts  that  upon  the  capital  stock 
employed  by  the  relator  up  to  July  1,  1910, 
a  dividend  of  100  per  ccut  had  been  de- 
clared, for  it  is  conceded  that  a  stock  divi- 
dend etands  upon  the  same  basis  as  a  divi- 
dend in  cash,  and  upon  $215,900  par  value 
of  stock  issued  as  such  dividend  no  dividend 
had  been  declared  during  the  remainder  of 


the  year.  From  these  facts  we  think  it  fol- 
lowed thai  the  relator  was  assessable  •  upon 
$215,900  par  value  of  stock  at  the  rate  of 
one-quarter  of  a  mill  for  each  1  per  cent  of 
dividends^  and  upon  $215,900  of  stock  is- 
sued as  such  dividend  it  was  taxable  at  the 
rate  of  tiiree  quarters  of  one  mill  upon  the 
amount  of  said  stoek.  This  was  the  assess- 
ment which  was  in  fact  made  by  the  comp- 
troller, and  we  see  no  legal  objection  to  it. 
The  order  appealed  from  should  be  af- 
firmed, with  costs. 

WUlard'  Bartlett,  Oh.  J.,  and  Ool- 
Un,  Cudilebackf  Hogan»  Seabnryt  and 
Pound »  J  J.,  eoneur. 
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On  the  general  question  of  what  con- 
stitutes manufacturing,  see  note  to  Com. 
V.  Northern  Electric  Light  &  P.  Co.  14 
L.R.A.  107. 

There  are  but  few  oases  in  which  the 
question  of  exempting  food  products 
from  taxation  on  the  ground  that  the 
food  is  ''manufactured/'  within  the 
meaning  of  provisions  exempting  manu- 
facturers, is  passed  upon.  The  court  in 
People  ex  rel.  Empire  State  Daiby  Co. 
V.  SoHMEB,  ante,  48,  cites  several  analo- 
gous cases  that  serve  the  purpose  of  de- 
ling the  terms,  and  the  few  eases  with- 
in the  scope  of  the  note  will  serve  to 
illustrate  the  application  of  the  rule  to 
the  production  of  foods. 

Rice-milUiig,  i.  e.,  cleaning  and  polish- 
ing the  grains  to  fit  them  for  the  market 
in  which  they  are  usually  sold,  is  not 
manufacturing,  within  the  meaning  of  a 
constitutional  provision  that  exempts  the 
property  used  for  manufacturing  pur- 
poses from  taxation,  and  the  fact  that 
there  is  a  by-product  as  an  inevitable  re- 
sult of  the  process,  which  might  be 
called  a  manufactured  product,  does  not 
change  the  plant  into  a  manufacturing 
establishment  within  the  meaning  of  the 
provision.  State  ex  rel.  Ernst  v.  State 
&  City  Assessors  (1884)  3G  La.  Ann. 
347.  The  court  said:  "The  formation 
of  this  so-called  Hour  is  a  mere  accident 
of  plaintiff's  business,  and  the  article  it- 
self is  refuse,  which,  under  the  nice 
economies  of  modern  manufacturers,  is 
utilized."  It  would  seem,  however,  that 
the  provision  specified  certain  articles 
of  manufncture,  and  the  court  did  not 
discuss  to  any  extent  the  general  ques- 
tion involved.  The  case  is  cited  with 
approval  and  followed  on  the  same  point 
in  Martin  v.  Thibaut  (1885)  37  La.  Ann. 
L.R.A.1917A. 


21,  and  Johnson  v.  Thibaut  (1885)  37 
La.  Ann.  918.  The  decision  in  New  Or- 
leans V.  Ernst  (1883)  35  La.  Ann.  746,  is 
directly  opposed  to  these  holdings  and 
may  be  regarded  as  having  been  over- 
ruled by  them. 

In  Crescent  City  Seltz  &  Mineral  Wa- 
ter Co.  v.  New  Orleans  (1896)  48  La. 
Ann.  768, 19  So.  943,  it  was  held  that  the 
making  of  soda,  seltz,  and  similar  drinks 
by  causing  water  to  absorb  gases  pro- 
duced l^  chemical  action  is  not  the  man- 
ufacture of  chemicals  within  the  meaning 
of  a  constitutional  provision  that  ex- 
empts from  taxation  all  property  used  in 
the  manufacture  of  ohemicals.  This 
holding  is  not  clearly  in  point,  since  the 
product  would  hardly  be  classed  as  a 
food,  and  the  decision  turned  upon  the 
question  whether  or  not  it  was  a  chemi- 
cal, and  not  whether  it  was  manufac- 
tured. 

In  People  ex  rel.  Union  Pacific  Tea  Co. 
V.  Roberts  (1895)  145  N.  Y.  376,  40  N.  E. 
7,  the  court  said:  '^The  business  of  the 
relator  is  alleged  to  be  the  manufacture 
of  coffee  and  tea,  and  the  sale  of  coffee, 
tea,  spices,  and  baking  powder,  in  this 
and  several  other  states.  It  appears  by 
thfi  uncontradicted  evidence  that  the  re- 
lator purchases  its  spices  and  baking 
powder  in  bulk,  merely  putting  up  the 
same  in  packages  for  sale,  and  the  ques- 
tion of  whether  the  relator  is  a  manu- 
facturing corporation  must  be  deter- 
mined by  the  manner  in  which  it  deals 
with  its  coffee  and  tea.  The  evidence  dis- 
closes that  tea  is  taken  in  the  original 
state,  and  various  kinds  are  mixed  to- 
gether, producing  a  compound  which  is 
called  'combination  tea.'  Coffee  is  pur- 
chased in  the  raw  bean,  roasted,  ground, 
and  in  some  instances  different  kinds  of 
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coffee  are  mixed  together,  forming,  as  in 
the  case  of  the  tea,  a  combination  ar- 
ticle. We  think  it  very  clear  that  the 
handling  of  t«a  and  cofifee  in  the  manner 
indicated  is  not  'manufactured/  in  any 
legal  sense,  and  the  relator  cannot  be  re- 
garded as  a  manufacturing  corporation. 
Mr.  Webster  defines  'manufacture'  t«  be 
'anything  made  from  raw  materials  by 
the  hand,  by  machinery,  or  by  art,  as 
clothes,  iron  utensils,  shoes,  machinery, 
saddlery,  etc'  The  process  of  manu- 
facture is  supposed  to  produce  some  new 
article  by  the  application  of  skill  and 
labor  to  the  raw  material.  It  is  quite 
apparent  that  the  processes  of  the  rela- 
tor, when  subjected  to  this  test,  cannot 
be  deemed  manufacture,  either  in  the 
ordinary  or  legal  definition  of  that 
term." 

The  syllabus  in  the  report  of  New  Or- 
leans V.  New  Orleans  Coffee  Co.  (1894) 
46  La.  Ann.  86,  14  So.  502,  fairly  stating 
the  substance  of  the  holding,  is  as  fol- 
lows: "Exemptions  from  taxation  are 
strictly  construed.  A  corporation  claim- 
ing to  own  a  secret  nonpa tented  pmcess 
by  which,  without  the  use  of  any  chemi- 
cal, it  is  enabled  to  make  selections  of 
green  coffees  which,  through  careful  and 
cleanly  roasting  and  a  secret  process  of 
cooling,  produce  'brands'  of  unground 
roasted  coffees,  each  one  of  which  is 
claimed  to  have  a  recognizable  taste, 
is  not  a  'manufacturer'  within  the  mean- 
ing of  art.  206  of  the  Constitution,  and 
is  not  exempt  under  that  article  from  the 
payment  of  a  license." 

In  New  Orleans  v.  Mannessier  (1880) 
92  La.  Ann.  1075,  it  was  held  that  an 
ice  cream  confectioner,  who  made  his 
ice  cream,  is  not  a  manufacturer  within 
the  meaning  of  an  exemption  clause. 
The  court  said:  "We  cannot  assent  to 
the  proposition  that  a  person  making 
and  selling  ice  cream  is  a  manufacturer 


in  the  sense  of  the  law,  or  in  any  other 
sense  of  the  word.  The  attempt  to 
mugnify  a  confectionery,  whieh  is  de- 
fendant's business,  into  a  manufacture, 
must  fail.  We  are  told  that  anyone  see- 
ing the  steam  engine,  complicated  ap- 
paratus,  and  large  force  needed  to  pro- 
duce defendant's  goods,  would  at  once 
conclude  that  he  is  a  manufacturer. 
With  as  much  force  it  might  be  said 
that  any  one  visiting  the  mammoth 
kitchen  of  the  Grand  Union  Hotel  at 
Saratoga,  together  with  their  myriads 
of  employees,  and  their  colossal  appara- 
tus, would  at  once  magnify  the  cooks 
and  pastry  men   into   manufacturers." 

But  in  State  v.  American  Sugar  Ref. 
Co.  (1902)  108  La.  603,  32  So.  965,  the 
court,  in  expressly  overruling  State  v. 
American  Sugar  Ref.  Co.  (1899)  51  La. 
Ann.  562,  25  So.  447,  affirmed  on  an- 
other point  in  (1900)  in  179  U,  S.  89, 
46  L.  ed.  102,  21  Sup.  Ct.  Rep.  43,  held 
that  a  statute  imposing  a  license  upon 
"refiners  of  sugar"  is  repugnant  to  a 
constitutional  provision  which  exempts 
"manufacturers"  from  that  particular 
form  of  taxes,  since  a  sugar  refiner  is  a 
manufacturer.  The  court  in  this  case 
delivered  a  very  elaborate  opinion,  quot- 
ing many  definitions  of  the  term  'Manu- 
facturer," and  gave  a  very  specific  de- 
scription of  the  process  of  refining 
sugar. 

In  Engle  v.  Sohn  (1885)  41  Ohio  St. 
691,  52  Am.  Rep.  103,  it  was  held  that  a 
pork  packer  should  make  return  of  his 
property  according  to  the  law  governing 
manufacturers,  and  not  according  to 
that  governing  merchants.  There  are, 
no  doubt,  other  cases  in  which  producers 
of  food  have  been  classified  on  the  ques- 
tion of  whether  or  not  they  were  manu- 
facturers, but  they  are  not  within  the 
scope  of  this  note,  which  is  limited  to 
tax-exemption  cases.  J.  W.  M. 
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R.  S.  LITCHFIELD,  PlfT.  in  Err., 

V. 

HENSON  OIL  COMPANY. 
(—  Okla.  — ,  157  Pac.  137.) 

Corporation—  right  to  transfer  stock. 

1.  Section    1284,    Snyder's    Comp.    Laws 

Headnotee  by  Kaxe,  Ch.  J. 


1909,  provides  that  ".  .  .  Whenever  the 
capital  stock  of  any  corporation  is  divided 
into  shares,  and  certificates  therefor  are  is- 
sued, such  shares  of  stock  are  personal 
property,  and  may  be  transferred  by  in- 
dorsement by  the  signature  of  the  pro- 
prietor, or  ])is  attorney  or  legal  representa- 
tive, and  delivery  of  the  certificate,  but  such 
transfer  is  not  valid  except  between  the 
parties  thereto,  until  the  same  is  so  entered 
upon  the  books  of  the  corporation  as  to 
sliow  the  names  of  the  parties  by  and  to 


Note. —  As  held  in  Litchfield  v.  Hen- 
son  Oil  Co.,  and  as  pointed  out  in  the  note 
appended  to  Citizens'  Nat.  Bank  y.  State, 
L.R.A.19nA. 


45  L.R.A.(N.S.)  1076,  it  is  the  general  rule 
that  statutes  or  charter  provisions  requir- 
ing the  surrender  of  certificates  of  stocky 
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wIkivi  traseferred,  the  number  or  deeigna- 
tion  of  the  shares,  and  the  date  of  the 
transfer." 

For  other  cases,  see  Corporations,  V,  c,  in 
Dig.  1-62  N.  8. 

Same  —  method  of  transfer. 

2.  Shares  of  stock  in  a  domestic  corpora- 
tion are  personal  property,  and  may  be 
transferred  by  indorsement  and  deliTery  of 
the  eertifieate;  and,  where  sueh  shares  of 
stock,  when  issued,  provide  that  they  are 
transferable  on  the  books  of  the  corpora- 
tion only  on  surrender  of  the  certificate, 
such  provision  is  binding  upon  the  corpora- 
tion, and  it  cannot  reissue  such  stock  with- 
out the  surrender  of  the  original  certlHcate 
to  a  person  in  whose  name  they  stand  on 
the  books  of  the  company,  and  thereby  es- 
cape liability  to  a  person  who  holds  such 
stock  by  assignment  and  delivery  of  the 
same.  Such  reissued  stock  is  fraudulent 
and  void  as  against  the  rights  of  the  bona 
lide  holder*  of  the  original. 

For  other  cases,  see  Corporations,  F.  c,  in 
Dig.  l-SH  V.  8. 

Same  ^  suit  to  compel  tranfer. 

3.  Having  reached  the  conclusion  that 
there  was  no  evidence  adduced  at  the  trial 
tending  to  cast  suspicion  upon  the  bona  tides 
of  the  transfer  of  the  certificate  herein  in- 
volved from  N.,  to  whom  it  was  issued,  to 
the  Exchange  Land  A  Oil  Company,  or  from 
the  Exchange  Land  &  Oil  Company  to  the 
plaintiff  herein,  it  follows  the  latter  may 
prosecute  a  suit  in  equity  to  compel  the 
corporation  issuing  said  stock  to  transfer 
the  same  to  him  upon  its  books. 

For  other  cases,  see  Corporations,  V.  o,  in 
Dig,  l-SB  y.  B. 

(December  21,  1915.) 

IJ^RROR  to  the  District  Court  for  Wash- 
Id  ington  County  to  review  a  judgment  in 
defendant's  favor  in  a  suit  to  compel  defend- 
ant to  recognize  plaintiff  as  the  owner  of 
certain  shares  of  its  capital  stock,  and  to 
account  to  him  as  such  stockholder.  Re- 
▼ersed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  B.  Tomllnaon,  for  plaintiff  in 
error: 

When  certificates  of  bank  stock  are  trans- 
ferable on  the  books  of  the  bank  on  their 


surrender,  a  bank  which  refuses  to  make 
such  transfer  to  a  purchaser  on  request  is 
liable  to  an  action  for  damages. 

First  Nat.  Bank  v.  Lanier,  11  Wall  369, 
20  L.  ed.  172;  First  Nat  Bank  y.  Stribling, 
16  Okla.  41,  86  Pac.  512;  Haynes  y.  Brown, 
18  Okla.  389,  89  Pac.  1124. 

Plaintiff  may  prosecute  a  suit  in  equity 
to  compel  the  corporation  to  transfer  the 
stock  to  him  upon  its  books. 

Messrs.  James  Veasy,  L.  A.  Rowland, 
and  Ledbetter,  Stuart,  A  Bell,  for  defend- 
ant in  error: 

The  transfer  of  the  stock  by  Norton  to 
the  Exchange  Land  k  Oil  Company,  being 
prohibited  by  the  Constitution,  created  no 
rights  in  favor  of  the  Exchange  Land  k  Oil 
Company,  and  that  company,  having  no 
right  to  the  stock,  could  convey  none  to 
Litchfield. 

4  Thomp.  Corp.  §  3519;  Martin  v.  Ohio 
Stove  Co.  78  111.  App.  105;  Knowles  v. 
Sandercock,  107  Cal.  629,  40  Pac.  1047; 
Buckeye  Marble  k  F.  Co.  v.  Harvey,  92 
Tenn.  115,  18  L.R.A.  252,  36  Am.  St.  Rep. 
71,  20  S.  W.  427;  Nassau  Bank  v.  Jones,  95 
N.  Y.  116,  47  Am.  Rep.  14;  De  la  Vergne 
Refrigerating  Mach.  Co.  v.  Featherstone, 
147  U.  S.  209,  37  L.  ed.  138,  13  Sup.  Ct. 
Rep.  288;  Chemical  Nat.  Bank  v.  Haver- 
male,  120  Cal.  601,  65  Am.  St.  Rep.  206,  52 
Pac.  1071;  California  Nat.  Bank  v.  Ken- 
nedy, 167  U.  S.  362,  42  L.  ed.  198,  17  Sup. 
Ct.  Rep.  831;  Clarke  v.  Lincoln  Lumber  Co. 
59  Wis.  655,  18  N.  W.  492;  Park  Heights 
&  S.  P.  Bridge  Co.  v.  Brooks  k  B.  Corp.  — 
N.  J.  L.  — ,  94  Atl.  83. 

Kane,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  was  a  suit  in  equity,  commenced  by 
the  plaintiff  in  error,  plaintiff  below,  against 
the  defendant  in  error,  defendant  below,  for 
the  purpose  of  securing  a  decree  compell- 
ing the  defendant  in  error  to  recognize  the 
plaintiff  in  error  as  the  owner  of  200  shares 
of  its  capital  stock,  and  to  account  to  him 
as  such  stockholder.  Upon  trial  to  the  court 
the  relief  prayed  for  was  denied;  whereupon 
this  proceeding  in  error  was  commenced  for 


together  with  a  proper  assiKnment  thereof 
or  power  of  attorney  attached  thereto,  before 
reissuing  the  stock  to  another,  while  pri- 
marily for  the  benefit  of  the  corporation, 
nevertheless  impose  upon  it  the  duty  to  en- 
force the  requirement,  and  if  it  fails  in  this 
regard  and  transfers  upon  its  books  shares 
of  stock  to  another  without  a  surrender 
thereof,  and  without  the  consent  of  the 
true  owner,  it  is  liable  to  the  latter,  and 
he  may  maintain  a  suit  in  equity  against 
it  to  have  the  transfer  set  aside  and  be 
restored  to  his  rights  as  a  stockholder. 
In  the  note  referred  to,  other  remedies  are 
also  pointed  out  which  may  be  pursued  by 
L.R.A.1917A. 


the  true  owner  wliose  stock  has  been  trans- 
ferred on  the  books  of  the  corporation  with- 
out his  consent  or  surrender  by  him  of  his 
stock.  The  question  of  laches  of  the  as- 
signee of  the  stock  in  having  the  stock 
transferred  to  him  on  the  books  of  the  com- 
pany, as  affecting  his  rights  against  the 
corporation,  is  treated  in  a  note  appended 
to  Shaw  V.  Goebel  Brewing  Co.  45  L.R.A. 
(N.S.)  1090.  As  to  the  validity  of  a  pledge 
or  other  transfer  of  stock  when  not  made  on 
the  books  of  the  corporation,  as  against  at- 
tachments, executions,  or  such  transfers, 
see  note  appended  to  Kveritt  v.  Farmers*  k 
M.  Bank,  20  L.R.A.(N.S.)  996. 
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the  purpose  of  reviewing  the  action  of  the 
trial  court. 

There  was  considerable  evidence  adduced 
at  the  trial,  but  after  it  is  all  analyzed 
the  following  material  facts  stand  forth 
practically  undisputed:  That  Henson  Oil 
Company,  the  defendant  herein,  was  organ- 
ized as  a  corporation  in  1907,  with  a  capital 
stock  of  $25,000.  Immediately  upon  its  or- 
ganization, a  call  was  made  upon  the  stock- 
holders to  pay  to  the  treasurer  of  the  com- 
pany at  once  the  par  value  of  their  stock 
subscriptions.  At  the  annual  meeting  of 
the  board  of  directors  on  December  2,  1907, 
two  of  the  stockholders  failed  to  respond  to 
the  call  for  the  payment  of  their  stock; 
whereupon  a  stock  certificate  for  375  shares, 
being  stock  certificate  No.  1,  was  isaued  to 
W.  L.  Norton.  On  January  15,  1908,  Nor- 
ton surrendered  stock  certificate  No.  1,  and 
received  in  lieu  thereof  certificate  No.  6,  for 
200  shares.  It  is  this  certificate  that  is  in 
controversy.  Of  the  legal  effect  of  this  part 
of  the  transaction  counsel  for  defendant 
say:  "Unquestionably  the  stock  belonged  to 
Norton,  and  not  to  the  corporation."  It 
further  appears  that  Norton  not  only  owned 
a  substantial  amount  of  stock  in  the  defend- 
ant company,  but  he  was  also  president, 
general  manager,  and  owner  of  75  or  80 
per  cent  of  the  stock  of  another  corporation, 
the  Exchange  Land  &  Oil  Company,  organ- 
ized under  the  laws  of  New  York,  and  presi- 
dent of  the  American  National  Bank  of 
Bartlesville. 

In  January,  1008,  the  Exchange  Land  & 
Oil  Company  passed  a  resolution  author- 
izing the  purchase  of  200  shares  of  the 
capital  stock  of  the  defendant  company  at 
an  agreed  price  of  $C,500,  and  provided 
means  to  pay  therefor.  Shortly  thereafter 
the  stock  of  the  defendant  company  thereto- 
fore issued  to  Norton  was  transferred  by 
him  by  assignment  in  due  form  to  the  Ex- 
change Land  &  Oil  Company.  Shortly  after 
the  transfer  of  Norton's  certificate  of  stock, 
as  above  set  out,  it  was  forwarded  to  the 
secretary  of  the  defendant  company  to  be 
transferred  upon  the  books  of  the  company 
to  the  Exchange  Land  &  Oil  Company.  The 
secretary  of  the  defendant  company  refused 
to  transfer  the  certificate,  and  returned  the 
same  to  the  Exchange  Land  &  Oil  Company 
with  a  statement  to  the  efi'ect  that  a  trans- 
fer thereof  would  be  contrary  to  the  laws  of 
the  state  of  Oklahoma.  Thereafter,  on  Oc- 
tober 10,  1910,  at  a  meeting  of  the  board 
of  directors  of  the  defendant  company,  Nor- 
ton caused  the  following  entry  to  be  made 
upon  the  transfer  book  of  the  defendant 
company  in  relation  to  the  certificate  of 
L.R.A.1917A. 


stock  in  controversy,  to  wit;  **This  certifi- 
cate No.  6  has  never  been  pledged  by  me, 
but  is  out  of  my  possession,  and  I  hereby 
apply  for  its  reissuance  and  direct  that  it 
be  reissued  to  L.  A.  Rowland." 

Thereupon  certificate  No.  6  was  reissued 
to  L.  A.  Rowland,  as  directed  by  Norton. 
The  purpose  of  this  reissuance  was  to  secure 
a  debt  owing  by  Norton  to  the  defendant 
company. 

R.  S.  Litchfield,  the  plaintiff  herein,  a 
banker  of  Independence,  Kansas,  held  as 
collateral  security  certain  stock  of  the  Ex- 
change Land  ^  Oil  Company.  The  debt  not 
being  paid,  he  foreclosed  his  lien  on  this 
stock  and  had  it  transferred  to  himself  and 
his  associates.  About  this  time,  to  wit,  on 
the  10th  day  of  January,  1911,  the  Exchange 
Land  &  Oil  Company,  by  its  board  of  direct- 
ors, passed  a  resolution  selling  the  stock 
transferred  to  it  by  Norton,  as  above  stat- 
ed, to  Litchfield  for  the  consideration  of 
$500.  These,  in  our  judgment,  are  all  the 
facts  material  to  a  decision  in  this  cause. 

The  defendant  company  claims  the  stock 
by  virtue  of  its  reissuance  to  Rowland, 
who  is  holding  it  as  collateral  security  for 
the  company,  and  the  plaintiff  daima  it  by 
purchase  and  transfer  from  the  Exchange 
Land  &  Oil  Company.  We  think  the  evi- 
dence adduced  was  sufficient  to  entitle  the 
plaintiff  to  the  relief  prayed  for.  Section 
128.4,  Snyder's  Comp.  Laws,  1909,  provides 
that  ".  .  .  Whenever  the  capital  stock 
of  any  corporation  is  divided  into  shares, 
and  certificates  therefor  are  issued,  such 
shares  of  stock  are  personal  property,  and 
may  be  transferred  by  indorsement  by  the 
signature  of  the  proprietor,  or  his  attorney 
or  legal  representative,  and  delivery  of  the 
certificate;  but  such  transfer  is  not  valid 
except  between  the  parties  thereto,  until 
the  same  is  so  entered  upon  the  books  of 
the  corporation  as  to  show  the  names  of 
the  parties  by  and  to  whom  transferred,  the 
number  or  designation  of  the  shares,  and  the 
date  of  the  transfer." 

The  certificate  in  controversy  provided 
that  it  is  "transferable  only  on  the  books 
of  the  corporation  by  the  holder  hereof  in 
person,  or  by  attorney,  upon  surrender  of 
this  certificate,  properly  indorsed." 

In  First  Nat.  Bank  v.  Stribling,  19  Okla. 
41,  86  Pac.  512,  it  was  held:  "Shares  of 
stock  in  a  corporation  organized  under  the 
laws  of  the  territory  of  Oklahoma  are  per- 
sonal property,  and  may  be  transferred  by 
indorsement  and  delivery  of  the  certificate; 
and,  where  such  shares  of  stock  when  issued 
provide  that  they  are  transferable  on  the 
books  of  the  corporation  only  on  aurrendet 
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of  th«  certificate,  Bitch  provision  is  binding 
upon  the  corporation,  and  it  cannot  reissue 
such  stock  without  the  surrender  of  the 
original  certificate  to  a  person  in  whose 
name  they  stand  on  the  books  of  the  com- 
pany, and  thereby  escape  liability  to  a  per- 
son who  holds  such  stock  by  assignment  and 
delivery  of  the  samei  Such  reissued  stock 
is  fraudulent  and  void  as  against  the  rights 
of  the  bona  fide  holder  of  the  original." 

Applying  the  rule  laid  dovm  in  this  case 
to  the  case  at  bar,  it  would  seem  that  the 
transfer  of  the  stoek  "by  indorsement  by 
the  signature  of  the  proprietor"  (Norton) 
to  the  Exchange  Land  &  Oil  Company  vested 
the  title  in  the  stock  assigned  in  that  com- 
pany ;  and,  of  course,  the  subsequent  assign- 
ment thereof  to  the  plaiaiitf  had  the  effect 
of  vesting  title  thereto  in  him,  as  in  the  case 
of  ordinary  personal  property.  It  is  well 
known  that  stook  certificates  of  all  kinds 
have  been  construed  in  such  a  way  that 
they  have  become  the  basis  of  commercial 
transactions  in  all  tke  large  cities  in  the 
country,  and  are  sold  in  open  market  the 
same  as  other  securities;  and,  whilst  they 
are  neither  in  the  form  or  character  of  com- 
mercial paper,  they  approximate  it  as  nearly 
as  practicable.  The  reissuance  of  the  stock 
to  Kr.  Rowland,  to  be  held  as  collateral 
security  for  the  defendant  company,  was  not 
an  ordinary  business  transaction,  nor  can 
we  find  any  authorization  therefor  in  the 
law.  On  the  contrary,  the  Oklahoma  case 
above  cited  holds  that  ''such  reissuance  of 
the  stock  is  fraudulent  and  void,  as  against 
the  right  of  the  bona  fide  holder  of  the 
original.** 

There  is  absolutely  no  evidence  in  the 
rcK'ord  which  reflects  unfavorably  upon 
the  bona  fides  of  the  sale  from  Norton  to  the 
Ki«^change  Land  &  Oil  Company,  nor  from 
it  to  the  plaintiff.  There  are  two  circum- 
stances disclosed  by  the  evidence  which  per- 
haps ought  to  be  noticed  on  account  of  the 
importance  which  counsel  for  the  respective 
parties  seem  to  attach  to  them.  It  is  shown 
that  shortly  after  the  assignment  of  the  cer* 
tificate  to  the  Exchange  Land  &  Oil  Com- 
pany, Norton  drew  upon  it  three  drafts, 
aggregating  $4,500,  in  favor  of  the  defend- 
ant, which  were  paid,  and  that  the  Exchange 
I^nd  &  Oil  Company  also  paid  the  further 
sum  of  $2,000,  or  a  total  of  $6,500.  On 
March  28,  1908,  the  defendant  company 
remitted  to  the  Exchange  Land  &  Oil  Com- 
pany $3,000,  on  June  16,  1908,  an  additional 
sum  of  $2,000,  and  on  December  3,  1908,  an 
additional  sum  of  $2,789.26. 

It  is  contended  on  the  part  of  the  plain- 
tiff that  the  former  transaction  furnishes 
evidence  of  the  consideration  paid  by  the 
L.R^.1917A. 


Exchamge  Land  &  Oil  Gompi^y  ior  the  cer- 
tificate of  stock  assigned  to  it  by  Norton, 
whilst,  on  the  part  of  the  defendant,  it  is 
contended  that  a  fair  inference  to  be  drawn 
from  both  transactions  is  that  the  $6,500 
transaction  constituted  a  loan  from  the  Ex- 
change Land  k  Oil  Company  to  the  defend- 
ant company  which  was  subsequently  paid 
by  the  latter  items.  In  our  judgment,  we 
may  assume  that  the  contention  of  counsel 
for  defendant  is  right,  and  that  the  trial 
court  so  found,  and  yet  the  defendant  will 
be  in  no  better  situation.  Even  if  we  dis- 
posed of  these  transactions  in  accordance 
with  its  theory,  we  are  unable  to  see  how 
the  conclusion  heretofore  reached,  based  on 
the  former  statement  of  facts,  would  be 
affected.  It  is  conceded  that  originally  the 
stock  was  issued  to  Norton,  and  that  he 
thereby  became  the  owner  thereof;  that  in 
due  form  he  assigned  and  transferred  the 
same  to  the  Exchange  Land  &  Oil  Company. 
If  we  concede  that  the  $0,500  transaction 
above  mentioned  was  a  loan  to  the  defend- 
ant company,  and  did  not  constitute  the 
consideration  for  the  assignment,  still  it  does 
not  follow  that  the  Exchange  Land  &  Oil 
Company  did  not  pay  Norton  for  the  stock. 
Indeed,  finding  the  stock  duly  and  regularly 
assigned  to  the  Exchange  Land  &  Oil  Com- 
pany, and  in  its  possession,  without  any  at- 
tendant suspicious  circumstances,  the  pre- 
sumption would  be  the  other  way. 

Having  reached  the  conclusion  that  there 
was  no  evidence  adduced  at  the  trial — at 
least,  none  vrhich  has  been  called  to  the 
attention  of  the  court  by  counsel  in  their 
briefs — tending  to  cast  suspicion  upon  the 
bona  fides  of  the  transfer  of  the  certificate 
herein  involved  from  Norton,  to  whom  it 
was  issued,  to  the  Exchange  Land  &  Oil 
Company,  or  from  the  Exchange  Land  &  Oil 
Company  to  the  plaintiff  herein,  it  follows 
that  the  latter  may  prosecute  a  suit  in 
equity  to  compel  the  eorporation  issuing 
said  stock  to  transfer  the  same  to  him  upon 
its  books.  Clark  ft  M.  Priv.  Corp.  p.  1820; 
Western  U.  Teleg.  Co.  v.  Davenport,  97  U. 
S.  369,  24  L.  ed.  1047;  Barstow  v.  Savage 
Min.  Co.  64  CaL  388,  49  Am.  Rep.  705,  1 
Pac.  349. 

For  the  reason  stated,  the  judgment  of 
the  court  below  is  reversed,  and  the  cause 
remanded,  with  directions  to  render  judg- 
ment in  accordance  with  the  views  herein 
expressed. 

All  the  Justices  concur. 

Petition  for  rehearing  denied  ^ay  2, 
1916. 
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O.  K.  TRANSFER  &  STORAGE  COMPANY, 

Plff.  in  Err., 

V. 

MPJS.  H.  A.  NEILL  et  al. 

(—  Okla.  —,  159  Pac.  272.) 

Evidence    —    parol    —    supplementing 
written  contract. 

1.  Wliere  an  oral  contract  is  partially 
reduced  to  writing,  and  the  writing  evi- 
dencing it  is  not  a  complete  and  final  state- 
ment of  the  entire  transaction,  parol  evi- 
dence not  inconsistent  with  such  written 
contract  is  admissible  to  shpw  the  full 
agreement. 

For  other  oases,  see  Evidence,  VI.  c,  in  Dig. 
1-52  N.  8, 

Carrier  —  transfer  company  —  breach 
of  contract  as  to  routing;. 

2.  Where  a  transfer  company  agreed  to 
ship  the  goods  of  plaintiff  over  a  certain 
route,  and  took  from  plaintiff  a  shipping 
order  limiting  the  liability  of  the  transfer 
company,  and  thereafter  the  transfer  com- 
pany shipped  the  goods  over  a  different 
route  to  that  specified  by  the  shipper,  in 
consequence  of  which  they  were  burned: 
held,  that  the  transfer  company  was  liable 
for  the  value  of  the  goods  less  the  amount 
recovered  from  the  railroad  company,  with- 
out regard  to  the  limitation  of  liability  in 
the  shipping  order. 

For  other  oases,  see  Carriers,  III.  g,  in  Dig. 
1-52  N.  8. 

Witness  <—  opinion  —  market  value. 

3.  A  witness  is  not  required  to  be  an  ex- 
pert to  prove  the  reasonable  or  market 
value  of  goods,  such  as  ordinary  wearing 
apparel  and  household  furniture,  where  it 
is  apparent  from  the  facts  proved  that  the 
value  of  the  articles  is  within  the  knowl- 
edge of  persons  of  ordinary  intelligence  and 
experience. 

For  other  cases,  see  Evidence,  VII.  f,  in  Dig. 
1-52  N.  8. 

Damages  —  loss  of  household  goods. 

4.  In  an  action  for  loss  of  household 
goods  and  wearing  apparel,  which  have  no 
fixed  market  value,  the  measure  of  damages 
is  the  value  of  the  goods  to  the  owner;  not 
a  fanciful  value  which  such  owner  might 
place  upon  them,  but  such  reasonable  value 
as  they  had  to  him,  considering  the  nature 
and  condition  of  the  goods  and  the  purposes 
for  which  they  were  adapted. 

For  other  cases,  see  Damages,  III.  j,  in  Dig. 
1-52  N.  8. 

(July  11,  1016.) 

Headnotes  by  Burfohd,  C. 


Note.  —  For   deviation   as   affecting   car- 
rier's right  to  avail  itself  of  provisions  of 
special  contract  of  affreightment,  sec  anno- 
tation following  this  case,  post,  62 
L.R.A.1917A. 


Ijl  RROR  to  the  District  Court  for  Okla- 
J  homa  County  to  review  a  judgment  in 
plaintiff's  favor  in  an  aetion  brought  to 
recover  the  value  of  household  goods  de- 
stroyed by  fire.     Affirmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Mr.  Warren  K.  Snyder  for  plaintiff  in 
error. 

Messrs.  John  H.  Wrlgrht  and  Clarence 
J.  Blinn,  for  defendant  in  error  Ncill: 

A  sufficient  foundation  was  laid  for  the 
admission  of  secondary  evidence  of  the  eon- 
tents  of  the  letter  written  by  plaintiff  to 
Mrs.  Hughes. 

Randolph  ▼.  Hudson,  12  Okla.  516.  74 
Pac.  946;  Checotah  v.  Chapman  Valve  Co. 
—  Okla.  — ,  153  Pac.  133;  Central  Branch 
Union  P.  R.  Co.  v.  Shoup,  28  Kan.  394,  42 
Am.  Rep.  163;  Redus  v.  Mattison,  30  Okla. 
720,  121  Pac.  253;  Cochran  v.  Bank  of 
Tuttle,  31  Okla.  171,  120  Pac.  652;  Olds  ▼. 
Conger,  1  Okla,  232,  32  Pac.  337. 

Having  deviated  from  the  instructed  and 
agreed  route,  the  transfer  company  was 
guilty  of  a  conversion  preventing  it  from 
invoking  the  provisions  of  the  purported  re- 
lease, limiting  liability  to  $10  per  himdred- 
weight  in  case  of  loss. 

Hand  v.  Baynes,  4  Whart.  204,  33  Am. 
Dec.  54;  Merrick  v.  Webster.  3  Mich.  268; 
Philadelphia  k  R.  R.  Co.  v.  Beck,  125  Pa. 
620,  11  Am.  St.  Rep.  924,  17  Atl.  505; 
Saxon  Mills  v.  New  York,  N.  H.  &  H.  R. 
Co.  214  Mass.  383,  101  N.  £.  1075;  Lynch 
v.  New  York  C.  &  H.  R.  R.  Co.  89  Misc. 
472,  153  N.  Y.  Supp.  633 ;  Brown  &  H.  Co. 
V.  Pennsylvania  Co.  63  Minn.  546,  65  N. 
W.  961;  McKahan  v.  American  Exp.  Co. 
209  Mass.  270,  35  L.R.A.(N.S.)  1046,  95 
N.  E.  785,  Ann.  Cas.  1912B,  612;  Coyne  v. 
Grand  Rapids  &  I.  R.  Co.  185  III.  App'.  431; 
Graves  v.  Smith,  14  Wis.  5,  80  Am.  Dec. 
762;  Howell  v.  Morlan,  78  III.  162;  S.  D. 
Seavey  Co.  v.  Union  Transit  Co.  106  Wi!^. 
394,  82  N.  W.  285;  Coykendall  v.  Eaton,  55 
Barb.  188;  Muller  v.  Ryan,  19  N.  Y.  S.  R. 
109,  2  N.  Y.  Supp.  736;  Cerkel  ▼.  Water- 
man, 63  Cal.  34;  Jeffersonville  R.  Co.  v. 
White,  6  Bush,  251;  Grennall  v.  Hersum. 
220  Mass.  278,  107  N.  £.  941;  Lucas  v. 
Trumbull,  15  Gray,  306;  Fish  v.  Ferria,  5 
Duer,  49. 

Where  a  written  instrument  does  not  ex- 
press the  entire  agreement,  the  parol-evi- 
dence  rule  does  not  apply  to  prevent  tb? 
introduction  of  extrinsic  evidence  with  rcf« 
erence  to  the  matters  not  provided  for  in 
the  writing. 

Lynch  v.  New  York  C.  &  H.  R.  R.  Co.  8ft 
Misc.  472,  153  N.  Y.  Supp.  633;  McKahan 
V.  American  Exp.  Co.  209  Mass.  270,  35 
L.R.A.(X.S.)  1046,  95  N.  E.  785,  Ann.  Cas. 
1912B,  612;  Saxon  Mills  t.  New  York,  N. 
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H.  ft  H.  R.  Co.  214  Mass.  383,  101  N.  E. 

1076;  Smith  v.  Bond,  —  Okla.  —,  155  Pac. 
1116;  Mobile  &  M.  R.  Co.  v.  Jiirey,  111 
U.  8.  584,  28  L.  ed.  527,  4  Sup.  Ct.  Rep. 
566;  Gulf,  C.  &  S.  F.  R.  Go.  v.  Jackson, 
—  Tex.  Civ.  App.  — ,  86  S.  W.  47 ;  Missouri 
P.  R.  Co.  V.  Beeson,  30  Kan.  298,  2  Pac. 
496. 

Testimony  of  Mrs.  Neill  as  to  the  value 
of  the  goods  was  competent. 

Barker  v.  Lewis  Storage  &  Transfer  Co. 
78  Conn.  198,  61  Atl.  363,  3  Ann.  Cas.  889; 
Head  v.  Becklenberg,  116  111.  App.  576; 
Mathews  v.  Livingston,  86  Conn.  263,  85 
Atl.  529,  Ann.  Cas.  1914A,  195;  Bateman 
V.  Ryder,  106  Tenn.  712,  82  Am.  St.  Rep. 
910,  64  S.  W.  48 ;  Qreen  v.  Boston  &  L.  R. 
Co.  128  Mass.  221,  36  Am.  Rep.  370. 

If,  under  cross-examination,  witnesses  tes- 
tified as  to  the  cost  of  any  of  the  articles, 
that  was  a  proper  element  of  damage,  es- 
pecially where  the  jury  is  informed  as  to 
the  extent  of  the  use  of  the  property. 

McMahon  ▼.  Duhuque,  107  Iowa,  62,  70 
Am.  St.  Rep.  143,  77  N.  W.  517,  5  Am. 
Neg.  Rep.  147;  Luse  v.  Jones,  39  N.  J.  L. 
707;  Prints  v.  People,  42  Mich.  144,  36  Am. 
Rep.  437,  3  N.  W.  306;  Burgess  v.  Felix, 
42  Okla.  193,  140  Pac.  1180;  Filson  v.  Terri- 
tory, 11  Okla.  361,  67  Pac.  473,  14  Am. 
Grim.  Rep.  624. 

The  court  correctly  instructed  the  jury 
as  to  the  measure  of  damages. 

St.  Louis  k  S.  F.  R.  Co.  v.  Dunham,  36 
Okla.  724,  129  Pac.  862;  Rogers  v.  O.  K. 
Bus  k  Baggage  Co.  —  Okla.  — ,  148  Pac. 
837;  St.  Louis  k  S.  F.  R.  Co.  v.  Young, 
30  Okla.  588,  120  Pac.  999;  Reamer  v. 
Morrison  Exp.  Co.  93  Mo.  App.  501.  67 
S.  W.  718;  Muller  v.  Ryan,  19  N.  Y.  S.  R. 
109,  2  N.  Y.  Supp.  736.' 

Mr.  R.  A.  Kleinschinidt  for  defendant 
in  error  railway  company. 

Burforcl,  C,  filed  the  following  opinion: 
The  record  in  this  case  discloses  that 
Mrs.  Neill,  who  had  formerly  lived  in  Okla- 
homa  City,  hut  who  was  at  the  time  living 
in  Des  Moines,  Iowa,  directed  her  friend, 
Mrs.  Hughes,  then  residing  in  Oklahonia 
City,  to  have  Mrs.  NeilPs  household  goods 
crated,  shipped,  and  forwarded  to  her  at 
Bes  Moines,  over  the  line  of  the  Rock  Island 
Railroad.  Pursuant  to  such  instructions 
Mrs.  Hughes  called  upon  the  O.  K.  Transfer 
&  Storage  Company  and  asked  them  to  ship 
the  goods.  There  is  conflict  in  the  evidence 
as  to  whether  or  not  slie  directed  them  to 
ship  the  goods  over  the  Rock  Island  Road, 
but  that  question  was  submitted  to  the 
jury,  and  there  being  ample  evidence  to  sus- 
tain their  finding,  we,  for  the  purposes  of 
the  case,  assume  that  she  did  give  such 
specific  shipping  directions.  Tlie  transfer 
I..R.A.1917A. 


company  packed  and  shipped  the  goods  over 
the  line  of  defendant,  St.  L.  k  S.  F.  R.  Co. 
at  Miami,  Oklahoma,  and  while  on  the 
line  of  road  of  that  company,  they  were 
destroyed  by  fire.  Prior  to  the  shipment, 
the  transfer  company  had  obtained  from 
Mrs.  Hughes  what  was  denominated  a  "ship- 
ping order  and  release,"  the  material  parts 
of  which  are  as  follows: 

Shipping   Order    and    Release. 

11-6-1913. 
0.  K.  Transfer  k  Storage  Co.,  City: 

Please  forward  lot  of  household  goods 
from  Oklahoma  City  to  Des  Moines,  Iowa. 
In  consideration  of  the  reduced  rate  made 
for  the  shipment  of  my  household  goods,  it 
is  understood  and  agreed  that  0.  K.  Trans- 
fer k  Storage  Company  acts  only  as  agent 
for  the  shipper  and  is  not  responsible  for 
damage  or  loss  beyond  the  amount  which 
may  be  collected  from  the  railroad  com- 
panies over  whose  lines  said  goods  are  for- 
warded. Desiring  to  receive  the  benefit  of 
the  reduced  rate,  I  release  goods  to  the 
value  of  ten  ($10)  per  cwt.,  in  case  of  loss 
or  damage  and  subject  to  other  printed 
conditions  of  the  regular  bill  of  lading  is- 
sued by  the  railroad  company  via  whose 
lines  goods  are  forwarded.  It  is  expressly 
agreed  that  0.  K.  Transfer  k  Storage  Com- 
pany will  not  be  held  responsible  for  IoSsH 
or  damages  of  goods  by  fire  or  otherwise  in 
excess  of  ten  dollars  ($10)  per  cwt.  valua- 
tion while  in  its  care,  or  in  cars  being  load- 
ed or  unloaded,  or  in  warehouses  awaiting 
shipment  or  delivery.  It  is  further  express- 
ly agreed  that  0.  K.  Transfer  k  Storage 
Company  is  hereby  authorized  to  forward 
the  household  goods  referred  to  in  this  ship- 
ping order  at  released  valuation  of  ten 
($10)  per  cwt. 

The  goods  were  forwarded  over  the  line 
of  the  Frisco  in  a  car  with  other  household 
goods  going  to  Des  Moines.  The  transfer 
company  signed  a  bill  of  lading  which  fixed 
the  value  of  the  goods,  and  took  the  reduced 
rate  oflTered  by  the  carrier,  in  consideration 
of  which  its  liability  was  limited  to  $10 
per  hundredweight.  After  the  destruction 
of  the  goods,  the  plaintiff  brought  suit 
against  the  transfer  company  and  the  rail- 
road company,  alleging  the  loss  of  goods 
and  seeking  to  recover  their  value,  alleged 
to  be  $2,314.55.  The  transfer  company  de- 
nied the  specific  direction  and  set  up  its 
shipping  order  heretofore  set  out.  The  rail- 
road company  pleaded  its  bill  of  lading, 
and  at  the  trial  in  effect  offered  to  confess 
judgment  for  $10  per  hundredweight  for  the 
goods,  amounting  to  something  over  $300. 
The  court  instructed  the  jury  to  return 
a  verdict  against  the  railroad  company  for 
this  amount  and  no  other,  and  submitted 
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the  cause  to  the  jury  as  between  the  plain- 
tiff and  the  transfer  company,  upon  the 
theory,  as  set  out  in  the  instruction,  that  if 
the  plaintiff's  agent  had  given  specific  di- 
rections as  to  the  route  to  be  used,  and  tlie 
transfer  company  had  forwarded  the  goods 
over  some  other  road,  tlie  transfer  company 
would  be  liable  for  the  difference  between 
their  value  and  the  amount  recovered  from 
the  railroad  company,  but  that  if  the  agent 
did  not  give  special  directions,  the  shipping 
order  executed  by  Mrs.  Hughes  was  a  com- 
plete defense  on  behalf  of  the  transfer  com- 
pany. 

Upon  these  issues  the  jury  returned  a 
verdict  in  favor  of  the  plaintiff  and  against 
the  transfer  company  in  the  sum  of 
$1,026.57,  with  interest  and  costs.  Numerous 
errors  are  alleged,  but  we  think  they  may 
be  properly  determined  upon  the  various 
questions  of  law  hereinafter  considered. 

First.  Was  evidence  admissible  to  estab- 
lish the  direction  given  by  Mrs.  Hughes  as 
to  the  shipment  of  the  goods?  An  examina- 
tion of  the  shipping  order  and  release  con- 
vinces that  it  was  not  intended  to  cover  the 
entire  contract.  Such  being  the  case,  parol 
evidence  was  admissible,  not  to  vary  the 
terms  of  the  contract  already  made,  but  to 
prove  what  the  contract  actually  was. 

In  the  recent  case  of  Smith  v.  Bond,  — 
Okla.  — ,  155  Pac.  1116,  not  yet  officially 
reported,  this  court  said:  "Where  an  oral 
contract  is  partially  reduced  to  writing, 
and  the  writing  evidencing  it  is  not  a  com- 
plete and  final  statement  of  the  entire 
transaction,  parol  evidence  not  inconsistent 
with  such  written  contract  is  admissible  to 
show  the  full  agreement.'* 

In  the  case  at  bar  we  think,  as  in  Smith 
V.  Bond,  supra,  that  the  shipping  order  and 
release  was  only  an  incident  to  the  entire 
contract,  and  did  not  attempt  to  define  the 
whole  contract,  and  that  therefore  parol  evi- 
dence was  admissible  to  prove  the  remain- 
ing terms  of  the  contract. 

The  question  then  arises  as  to  the  effect 
of  the  shipping  order  and  release  given  to 
the  transfer  company.  It  is  exceedingly 
doubtful  to  our  minds  whether  or  not  this 
release  M'as  ever  intended  to  cover  a  case 
of  this  nature.  However  that  may  be,  it 
is  clear  that  it  cannot  operate  to  limit  the 
liability  of  the  transfer  company  in  this 
case,  for  the  reason  that  it  was  based  upon 
the  stipulation  and  condition  of  the  con- 
tract, which,  it  is  true,  was  oral,  that  the 
goods  should  be  shipped  over  the  Rock  Is- 
land Railroad.  When  the  transfer  company 
violated  its  duty  as  agent,  and  sent  the 
goods  over  the  Frisco,  its  contract  became 
entirely  inapplicable,  and  the  stipulations 
thereof  could  not  limit  its  liability  for  its 
wrongful  act  as  agcmt. 
L.R.A.1917A. 


The  principles  supporting  this  doctrine 
have  been  many  times  enunciated  in  the 
English  and  American  courts.  The  liabil- 
ity is  placed  upon  various  grounds.  The 
most  widely  adopted  and  perhaps  the  sound- 
est is  that  laid  down  in  McKahan  v.  Ameri- 
can Exp.  Co.  209  Mass.  270,  35  L.R.A. 
(N.S.)  1046,  95  N.  E.  785,  Ann.  Cas.  1912B, 
612,  where,  speaking  of  the  effect  of  a  devia- 
tion by  a  carrier  from  the  route  specified 
by  the  shipper,  the  court  said:  "The  effect 
of  a  deviation  is  to  do  away  with  the  ex- 
press contract  altogether;  at  least,  at  the 
election  of  the  shipper.  In  other  words,  the 
breach  of  the  express  contract  of  shipment 
(which  takes  place  when  there  is  a  devia- 
tion from  route,  or  departure  from  mode, 
method,  or  manner  of  transportation)  is 
such  a  breach  on  the  part  of  the  carrier 
that  the  shipper  can  rescind  the  express 
contract  of  shipment." 

This  case  was  one  in  which  the  carrier 
had  taken  a  bill  of  lading,  based  upon  a 
reduced  rate,  and  which  limited  its  liability 
to  a  certain  value;  and  the  court  held  that 
when  the  carrier  deviated  from  the  route 
prescribed  therein,  it  lost  the  benefit  of  the 
stipulations  of  the  bill  of  lading.  In  the 
notes  to  the  case  as  reported  in  LJI.A.  and 
Ann.  Cas.  many  authorities  upon  the  sub- 
ject are  collected. 

In  Lynch  v.  New  York  C.  &  H.  R.  R.  Co. 
89  Misc.  472,  153  N.  Y.  Supp,  633,  the  court 
said:  "This  contract,  however,  is  not  in 
force  because  of  a  deviation  from  the  agreed 
route.  .  .  .  The  deviation  here  destroyed 
the  entire  contract.  .  .  .  The  carrier, 
having  broken  in  a  material  part  one  of  the 
covenants  in  an  express  contract  to  be  per- 
formed on  its  part,  cannot  in  reason  or  jus- 
tice call  upon  a  shipper  to  perform  his 
covenants  contained  in  the  same  contract. 
It  is  elementary  that  a  party  to  a  contract 
cannot  repudiate  burdensome  covenants 
therein  and  at  the  same  time  enforce  bene- 
ficial ones." 

In  Merrick  v.  Webster,  3  Mich.  268,  a 
transportation  company  contracted  to  for- 
ward goods  "by  sail  on  the  lake,"  all  the 
dangers  of  the  sea  being  assumed  by  the 
shipper.  Instead,  the  transportation  com- 
pany forwarded  the  goods  by  steam.  The 
court  said:  "The  plaintiffs  below,  by  the 
terms  of  the  contract,  took  upon  themselves 
the  dangers  of  the  sea,  upon  the  condition 
that  they  were  transported  'by  sail  on  the 
lake,'  and  upon  no  other  condition  did  they 
assume  the  risk." 

It  was  there  held  that,  the  carrier  having 
sent  the  goods  by  sieam,  as  a  result  of 
which  they  were  lost,  it  was  liable.  She 
also  Hand  v.  Baynes,  4  Whart.  204,  33  Am. 
Dec.  54;  Philadelphia  &  R.  R.  Co.  v.  Beck, 
125  Pa.  620,  11  Am.  St.  Rep.  924,  17  Atl. 
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505;  Sax<m  MUls  T.  New  York,  N.  H.  & 
H.  R.  Co.  214  Mass.  883,  101  N.  E.  1075; 
Brown  &  H.  Co.  v.  Pennsylvania  Co.  63 
Minn.  546,  66  N.  W.  961 ;  BaUan  t.  Joly.  V. 
&  Co.  6  Times  L.  R.  345;  Thorley  &  Sons 
V.  Orchiss  S.  S.  Co.  [1907]  1  K.  13.  6G0,  2 
}).  R.  C.  665,  76  L.  J.  K.  B.  N.  S.  59.'),  90 
L.  T.  N.  S.  488,  23  Times  L.  R.  338,  12  Com. 
Cas.  261,  7  Ann.  Gas.  281;  Kish  v.  Taylor 
[]911]  1  K.  B.  626,  2  B.  R.  C.  575,  80  L.  J. 
K.  B.  N.  S.  601,  103  L.  T.  N.  S.  785,  27 
Times  L.  R.  174,  16  Com.  Cas.  59,  U  Asp. 
Mar.  L.  Cas.  544;  Internationale  Guano  en 
Superphosphaatwerken  v.  Macandrcw  [1009] 
2  K.  B.  360,  78  L.  J.  K.  B.  K.  S.  691,  100 
L.  T.  N.  S.  850,  25  Times  L.  R.  529,  53 
Sol.  Jo.  504,  14  Com.  Cas.  194. 

Some  of  the  American  cases  have  gone 
upon  the  ground  that  the  contract  is  not 
done  away  with  altogether  by  deviation 
from  route,  but  that  it  must  be  shown  that 
the  loss  was  a  result  of  the  deviation. 
These  cases,  in  our  judgment,  are  not  in  ac- 
cord with  the  weight  or  reason  of  authority, 
but  whether  they  may  be  sound  or  unsound 
is,  for  the  purposes  of  tliis  case,  immaterial, 
since  it  is  apparent  that  the  loss  occurred 
upon  the  line  of  the  Frisco,  and  was  the 
direct  result  of  the  deviation  from  route. 

So  far  we  have  considered  cases  applica- 
ble to  carriers.  The  principles  therein 
enunciated,  however,  are  .clearly  applicable 
to  the  case  at  bar.  Furthermore,  the  courts 
of  this  country  have  frequently  held  that 
where  a  warehouseman  or  bailee  deviates 
from  the  conditions  of  his  contract,  whereby 
the  goods  or  their  value  is  lost,  he  is  lia- 
ble. Graves  v.  Smith,  14  Wis.  5,  80  Am. 
Dec.  762;  Howell  v.  Martin,  78  111.162;  Coy- 
kendall  v.  Eaton,  55  Barb.  188;  Jefferson- 
ville  R.  Co.  V.  White,  6  Bush,  251;  Grecnall 
V.  Hersum,  220  Mass.  278,  107  N.  E.  941; 
Cerkel  v.  Waterman,  63  Cal.  34.  We  are 
of  the  opinion,  therefore,  that  the  plaintiff's 
release  could  not  affect  its  liability  for  fail- 
in<r  to  sliip  the  goods  by  the  route  directed. 

Error  is  also  assigned  upon  the  admission 
of  certain  testimony.  The  plaintiff,  in  giv- 
ing her  deposition,  testified  from  a  list  of 
the  lost  goods  attached  to  the  petition.  It 
was  afterwards  established  at  the  trial  that 
this  list  had  been  made  by  Mrs.  Hughes  at 
about  the  time  the  goods  were  shipped;  and 
the  testified  positively  that  every  article, 
except  one,  and  it  was  waived  by  the  plain- 
tiff, was  actually  delivered  to  the  transfer 
company.  Under  these  circumstances,  we 
think  it  was  not  error  to  allow  the  wit- 
ness to  refer  to  the  list  in  giving  her  testi- 
mony. Elwell  V.  Puroell,  42  Okla.  1,  140 
Pac.  412.  This  list  was  a  part  of  the  pe- 
tition^ and  we  think  its  use  by  the  witness 
was  proper.  Frair  v.  Caswell,  79  Wash. 
L.R.A.19nA. 


470,  140  Pac.  564.  At  the  trial  the  list 
was  offered.  The  court  excluded  the  one 
article  which  Mrs.  Hughes  could  not  iden- 
tify, and  the  value  of  the  articles  printed 
on  the  list,  which  it  appeared  had  been  put 
there  by  Mrs.  Neill.  Under  the  circum- 
stances we  think  the  introduction  of  the  list 
could  not  have  harmed  the  plaintiff,  as  Mrs. 
lluglics  had  already  testified,  item  by  item, 
that  the  goods  contained  in  it,  with  the 
exception  of  the  one  waived,  had  been  by 
her  actually  delivered  to  the  transfer  com- 
pany, and  there  was  no  contradiction  of 
her  testimonr.  The  amounts  written  on  the 
list  were  excluded,  and,  so  far  as  the  list 
of  articles  was  concerned,  its  admission 
could  not  prejudice  the  plaintiff  in  error. 

Complaint  is  also  made  as  to  the  com- 
petency of  the  witnesses  who  testified.  It 
is  not  necessary  to  have  experts  to  testify 
to  the  valtte  of  hoatieliold  goods  atid  woariag 
aj>parel,  il  th^  witnesses  are  reasonably 
familiar  with  the  goods  concerning  which 
they  are  testifying.  The  testimony  is  not 
essentially  diflferent  from  that  in  Rogers  v. 
O.  K.  Bus.  &  Baggage  Co.  —  Okla.  — ,  148 
Pac.  837,  not  yet  officially  reported,  and  for 
the  rejection  of  which  that  case  was  re- 
versed. The  testimony  complained  of  in  re- 
lation to  the  cost  of  the  articles  was  elicited 
by  the  plaintiff  on  cross-examination.  In 
any  event  it  has  been  held  that  cost  might 
be  an  item  in  determining  the  value  of 
articles,  depreciation  being  also  considered, 
rilson  V.  Territory,  11  Okla.  351,  67  Pac. 
473,  14  Am.  Crlm.  Rep.  524;  Burgess  v. 
Felix,  42  Okla.  193,  140  Pac.  1180. 

Error  is  also  alleged  upon  the  court's 
instruction  upon  the  measure  of  damages, 
and  upon  certain  questions  allowed  to  be 
asked  the  witnesses  in  relation  to  the  value 
of  the  goods.  Both  the  instructions  and  the 
questions  are  very  close  to  the  language  in 
St.  Louis  &  S.  F.  R.  Co.  v.  Dunham,  36 
Okia.  724,  129  Pac.  862,  and  were  apparent- 
ly based  upon  that  case.  It  was  there  said  : 
'*In  an  action  against  a  carrier  for  loss  of 
household  goods  and  wearing  apparel,  which 
have  no  fixed  market  value,  the  measure  of 
damage  is  the  value  of  the  goods  to  the 
owner;  not  any  fanciful  value  which  he 
might  place  upon  them,  but  such  reasonable 
value  as,  from  the  nature  and  condition  of 
the  goods  and  the  purpose  to  which  they 
were  adapted  and  used,  they  had  to  him.'' 

We  see  no  reason  to  repudiate  the  doc- 
trine of  this  case,  and  upon  its  authority 
the  instructions  are  approved. 

Finally  it  is  claimed  Ihat  the  judgment 
against  the  railway  company  was  a  bar  to 
a  judgment  against  this  plaintiff.  We  think 
not.  In  Great  Northern  R.  Co.  v.  O'Connor, 
232  U.  S.  508,  58  L.  ed.  703,  34  Sup.  Ct. 
Rep.  380,  8  N.  C.  C.  A.  53,  the  Supreme 
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Court  considered  a  case  in  which  a  for- 
warder, such  as  the  plaintiff  in  error,  had 
shipped  goods  at  reduced  rates  in  carload 
lots.  The  suit  was  against  the  carrier,  and 
the  Supreme  Court  of  the  United  States 
lield  that  the  plaintiff  was  limited  in  her 
recovery  to  the  declared  value,  saying: 
"Plaintiff  contended,  however,  that  she  had 
expected  her  goods  to  be  transported  as  a 
separate  consignment.  But  the  transfer 
company  had  been  intrusted  with  goods  to 
be  shipped  by  railway,  and,  nothing  to  the 
contrary  appearing,  the  carrier  had  the 
right  to  assume  that  the  transfer  company 
could  agree  upon  the  terms  of  the  shipment, 
some  of  which  were  embodied  in  the  tariff. 
The  carrier  was  not  bound  by  her  private 


instructions  or  limitations  on  the  authority 
of  the  transfer  company,  whether  it  be  treat- 
ed as  agent  or  forwarder.  If  there  was  any 
undervaluation,  wrongful  classification,  or 
violation  of  her  instructions,  resulting  in 
damage,  the  plaintiff  has  her  remedy  against 
that  company." 

This  decision  is  sufficient  authority  both 
for  the  limitation  of  recovery  against  the 
railway  company,  and  for  the  recovery  of 
the  value  of-  the  goods  above  that  amount 
from  the  plaintiff  in  error. 

Finding  no  error  in  the  record,  the  judg- 
ment is  affirmed. 

Per  Curiam: 

Adopted  in  whole. 


Annotatioii — ^Deviatioii  as  aflFecting  carrier's  right  to  avafl  itself  of  provi- 
sions of  special  contract  of  aCFreifl^tmenL 


This  note  is  supplementary  to  the  note 
to  McKahan  v.  American  Exp.  Co.  35 
L.R.A.(N.S.)  1046,  to  which  reference 
should  be  had  for  a  statement  of  the  dif- 
ference of  opinion  as  to  the  effect  of  a 
deviation  to  displace  a  special  contract 
of  affreightment,  and  for  the  earlier  de- 
cisions upon  the  question. 

The  -case  of  Kish  v.  Tavlor  [1911]  1 
K.  B.  (Eng.)  625,  2  B.  R.'C.  575,  80  L. 
J.  K.  B.  N.  S.  601, 103  L,  T.  N.  S.  785,  27 
Times  L.  R.  174, 16  Com.  Cas.  59, 11  Asp. 
Mar.  L.  Cas.  544,  referred  to  in  the 
earlier  note  as  holding  that  an  unjustifi- 
able deviation  does  away  with  the  spe- 
cial contract  of  affreightment  altogether, 
including  stipulations  unconnected  with 
the  performance  of  the  contract  of  car- 
riage, has  since  been  reversed  by  the 
House  of  Lords  in  [1912]  A.  C.  604,  3  B. 
R.  C.  266,  81  L.  J.  K.  B.  N.  S.  1027,  17 
Com.  Cas.  355,  106  L.  T.  N.  S.  900, 
[1912]  W.  N.  144,  28  Times  L.  R.  425,  56 
Sol.  Jo.  518,  49  Scot.  L.  R.  1046,  but  on 
the  ground  that  the  deviation  there  in 
question  was  justifiable;  and  so,  while 
agreeing  with  the  court  of  appeal  that 
an  unjustifiable  deviation  displaces  the 
special  contract  of  affreightment,  arriv- 
ing at  the  conclusion  that  such  a  conse- 
quence did  not  follow  in  the  case  under 
consideration,  so  as  to  deprive  the  own- 
er of  the  vessel  of  the  benefit  of  the  spe- 
cial stipulation  therein. 

In  Morrison  &  Co.  v.  Shaw  S.  &  A.  Co. 

[1916]  1  K.  B.  (Eng.)  747,  84  L.  J.  K. 

B.  N.  S.  724,  114  L.  T.  N.  S.  746  [1916] 

W  N.  77,  32  Times  L.  R.  307,  it  was  held 

that  the  effect  of  deviation  is  to  displace 

the  contract  of  carriage  during  and  af- 
L.R.A.1U17A. 


ter  deviation,  and  possibly  ab  initio;  and 
that  when  a  ship  deviates  and  loss  or 
damage  to  cargo  carried  by  her  occurs 
by  act  of  the  public  enemy,  it  is  not 
open  to  her  owners  to  set  up  the  excep- 
tion, whether  it  is  contractual  or  implied 
by  law,  such  exception  applving  only  to 
a  carrier  who  is  performing  his  contract, 
and  not  to  one  who  is  breaking  it,  unless 
he  can  show  that  the  loss  or  damage 
must  have  occurred  in  any  event. 

In  Lynch  v.  New  York"^  C.  A  H.  R.  R. 
Co.  (1915)  89  Misc.  472,  153  N.  Y.  Snpp. 
633  (affirmed  without  opinion  in  (1916) 
—  App.  Div.  — ,  156  N.  Y.  Supp.  1131), 
it  was  held  that  the  effect  of  a  deviation 
from  the  agreed  route  was  to  destroy  the 
entire  contract  of  shipment,  and  there- 
fore to  deprive  the  carrier  of  the  bene- 
fit of  a  stipulation  in  the  bill  of  lading 
relative  to  the  time  and  place  of  making 
claims  for  loss,  damage,  or  delay. 

In  Covne  v.  Grand  Rapids  &  I.  R.  Co. 
(1914)  185  m.  App.  431,  it  was  held  that 
where  a  carrier  unjustifiably  deviates 
from  the  agreed  route  or  mode  or  man- 
ner of  transportatiou,  it  becomes  liable 
as  an  insurer  for  any  loss  or  injury  to 
the  shipment,  and  cannot  avail  itself  of 
an  exception  made  in  its  behalf  in  the 
contract  of  shipment. 

In  The  Renee  Hyaffil  (1915)  32  Times 
L.  R.  (Eng.)  83,  it  was  held  that  a  de- 
viation precluded  the  carrier  from  avail- 
ing itself  of  the  protection  of  an  excep- 
tion in  the  bill  of  lading  of  liability  for 
damage  arising  from  the  master's  neg- 
lect, default,  or  error  in  judgment  in 
the  navigation  or  management  of  the 
vessel.  E.  S.  0. 
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JOHN  R.  FREEMAN,  Appt., 
▼. 

CHARLES  P.  POOLE  et  al.,  Respts. 

(37  R.  L  489,  93  Atl.  786.) 

Auction   —  oompletlon   of  contract   by 
bid. 

1.  An  offer,  without  any  notice  of  reserva- 
tion, to  sell  real  estate  at  auction,  does  not 
enable  the  highest  bidder  to  complete  a  con- 
tract which  he  can  specifically  enforce  by 
the  mere  announcement  of  his  bid,  but  the 
owner  may  reject  the  offer,  or  raise  the  bid 
through  his  own  agent. 

For  other  oasea,  see  Auction,  in  Dig.  1-52 

.V.  a. 

On  Petition  for  Rehearing. 

Same  —  fall  of  hammer  -*-  effect. 

2.  The  fall  of  the  auctioneer's  hammer  in 
response  to  a  fictitious  bid  by  an  agent  of 
the  property  owner  does  not  conclude  a  con- 
tract with  the  one  who  made  the  highest 
bona  fide  bid. 

For  other  cases,  see  Auction,  in  Dig,  1-62 
N.  S. 

(April  14,  1916.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Superior  Court  for  Providence  and  Bris- 
tol Counties  sustaining  a  demurrer  to  a  bill 
filed  to  compel  specific  performance  of  a 
€»ntract  to  convey  certain  land.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Georg:e  Hurley  and  TilUnghast 
A  Collins,  for  appellant: 

It  is  of  the  very  nature  of  an  auction 
sale,  on  the  one  hand,  that  the  fact  of  being 
the  highest  bidder  is  the  means  by  which 
the  purchaser  makes  his  offer;  and,  on  the 
other  hand,  that  the  auctioneer's  conduct 
in  knocking  down  the  property  is  the  means 
by  which  the  vendor  signifies  his  acceptance 
of  the  offer. 

Bateman,  Auctions,  Am.  ed.  131,  note  a; 
2  Langdell,  Summary,  Contr.  p.  997,  §  19; 
Hartwell  t.  Gurney,  16  R.  I.  78,  13  Atl. 
J]3. 

The  fall  of  the  hammer  constitutes  an  ac- 
ceptance of  the  highest  bid. 

3  Am.  &  Eng.  Enc.  Law,  501;  Bateman, 
Auctions,  Am.  ed.  p.  1;  1  Warvelle,  Vend. 
Sl  p.  p.  296,  If  240;  Tillman  v.  Dunman.  114 
Ga.  406,  57  L.R.A.  784,  88  Am.  St.  Rep. 
28,  40  S.  E.  244;  Jackson  v.  Warren,  32 
111.  331;  Veazie  v.  Williams,  8  How.  134. 
12  L.  ed.  1018;  Hinde  v.  Pendleton,  Wythe, 
3.54;  Kerr  v.  Philadelphia,  3  I^gal  Gaz. 
292;    Johnston  v.   Boyes    [1899]    2   Ch.   73, 

Xote.  —  As  to  right  to  withdraw  property 
from  auction  sale  after  it  has  been  offered, 
see  annotation  following  this  case,  post,  74. 
L.R.A.1917A. 


68  L.  J.  Ch.  N.  S.  425,  47  Week.  Rep.  517, 
80  L.  T.  N.  S.  488;  Payne  v.  Cave,  3  T.  R. 
148,  100  Eng.  Reprint,  ^502,  1  Revised  Rep. 
679;  Robinson  v.  Wall,  2  Phill.  Ch.  372, 
41  Eng.  Reprint,  986,  16  L.  J.  Ch.  N.  S. 
401, 11  Jur.  577 ;  Towle  v.  Leavitt,  23  N.  H. 
367,  55  Am.  Dec.  195;  Curtis  v.  Aspinwall, 
114  Mass.  187,  19  Am.  Rep.  332;  Staines 
v.  Shore,  16  Pa.  200,  55  Am.  Dec.  492; 
Grotenkemper  v.  Achtermeyer,  11  Bush, 
222. 

The  fall  of  the  hammer  completes  the  con- 
tract, although  the  owner  has  a  secret  de- 
sire that  his  conduct  shall  not  have  this  ef- 
fect. 

Tillman  v.  Dunman,  114  Ga.  406,  57 
L.R.A.  784,  88  Am.  St.  Rep.  28,  40  S.  E. 
244;  Stoddard  v.  Ham,  129  Mass.  383,  37  * 
Am.  Rep.  369;  Foster  v.  Ropes,  111  Mass. 
10;  Daley  v.  Carney,  117  Mass.  288;  Wright 
y.  Willis,  2  Allen,  191 ;  Hull  v.  Johnson,  22 
R.  I.  66,  46  Atl.  182;  Fitch  v.  Snedaker, 
38  N.  Y.  248,  97  Am.  Dec.  791;  Williams 
V.  Carwardine,  4  Barn.  &  Ad.  621,  110  Eng. 
Reprint,  590,  1  Nev.  &  M.  418,  5  Car.  A  P. 
566,  2  L.  J.  K.  B.  N.  S.  101,  6  Eng.  Rul. 
Cas.  133;  Carlill  v.  Carbolic  Smoke  Ball  Co. 
[1893]  1  Q.  B.  256,  62  L.  J.  Q.  B.  N.  S. 
267,  4  Reports,  176,  67  L.  T.  N.  S.  837,  41 
Week.  Rep.  210,  67  JT.  P.  326;  W^arlow  v. 
Harrison,  1  El.  k  EL  309,  120  Eng.  Reprint, 
926. 

There  can  be  no  doubt  that  this  complain- 
ant was  the  highest  real  bidder. 

Bexwell  v.  Christie,  Cowp.  pt.  1,  p.  395, 
98  Eng.  Reprint,  1150;  Howard  v.  Castle, 
6  T.  R.  643,  101  Eng.  Reprint,  748,  3  Re- 
vised Rep.  296 ;  Thornett  v.  Haines,  15  Mees. 
A  W.  367,  153  Eng.  Reprint,  892,  15  L.  J. 
Exch.  N.  S.  230;  Dealey  v.  East  San  Mateo 
Land  Co.  21  Cal.  App.  39,  130  Pac.  1066: 
Walker  v.  Nightingale,  4  Bro.  P.  C.  193,  2 
Eng.  Reprint,  132;  Hinde  v.  Pendleton, 
Wythe,  354;  Baham  v.  Bach,  13  La.  287, 
33  Am.  Dec.  561;  McAIpine  v.  Young,  2 
Ch.  Chamb.  Rep.  (U.  C.)  86. 

The  sale  in  this  case  must  be  treated  as 
"without  reserve." 

Warvelle,  Vend,  &  P.  §  242,  p.  298 ;  Bate- 
man, Auctions,  p.  90;  Wheeler  v.  Collier, 
Moody  &  M.  123;  Green  v.  Baver stock,  14 
C.  B.'n.  S.  204,  143  Eng.  Reprint,  424,  32 
L.  J.  C.  P.  N.  S.  181,  10  Jur.  N.  S.  47,  8 
L.  T.  N.  S.  360,  11  Week.  Rep.  128;  Mc- 
Millan V.  Harris,  110  Ga.  72,  48  L.R.A.  345, 
78  Am.  St.  Rep.  93,  35  S.  £.  334;  Ander- 
son V.  Wisconsin,  107  Minn.  296,  20  L.R.A. 
(N.S.)  1133,  131  Am.  St.  Rep.  462,  120  X. 
W.  39,  16  Ann.  Cas.  379;  Veazie  v.  Wil- 
liams, 8  How.  134,  12  L.  ed.  1018;  Baham 
V.  Bach,  13  La.  287,  33  Am.  Dec.  561; 
Rainbow  v.  Howkins  [1904]  2  K.  B.  322, 
73  L.  J.  K.  B.  N.  S.  641,  53  Week.  Rep. 
46,  91  L.  T.  N.  S.  149.  20  Times  L.  R.  50S. 
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Messrs.  Edward  O.  Sttness  and  Ayls- 1 
worth  Brown*  for  respondents: 

Complainant's  bill  does  not  state  facts 
sufficient  to  establish  puffing  at  said  auc* 
lion  sale  as  a  matter  of  law. 

Peck  V.  List,  23  W.  Va.  338,  48  Am.  Rep. 
398. 

In  order  for  complainant  to  obtain  specif- 
ic performance,  he  must  establish  the  exist- 
ence of  a  contract  between  respondent  and 
himself. 

2  Williams,  Vend.  &  P.  2d  Eng.  ed.  1911, 
p,  1094. 

The  announcement  of  an  auction  sale  is 
a  mere  declaration  of  an  intention  to  hold 
an  auction  at  which  bids  will  be  received; 
and  is  not  an  offer  which  may  be  accepted 
by  bidding. 

Payne  v.  Cave,  3  T.  R.  148,  100  Eng.. Re- 
print, 602,  1  Revised  Rep.  679;  Anderson 
V.  Wisconsin  C.  R.  Co.  107  Minn.  296,  20 
L.R.A.CN.S.)  1138,  131  Am.  St.  Rep.  462, 
120  N.  W.  39,  16  Ann.  Cas.  379. 

Baker,  J.,  delivered  the  opinion  of  the 
court : 

This  is  a  bill  in  equity  for  specific  per- 
formance, brought  by  John  R.  Freeman,  of 
Providence,  in  this  state,  against  Charles 
P.  Poole,  of  Philadelphia,  in  the  state  of 
Pennsylvania,  and  John  0.  Brigham,  of 
said  Providence.  The  bill  alleges  that  said 
Poole,  on  the  27th  day  of  September,  1913, 
was  the  owner  of  a  certain  tract  of  land  in 
said  Providence,  described  in  the  bill;  that 
he,  by  his  agent,  said  Brigham,  offered  said 
tract  of  land  for  sale  at  public  auction  with- 
out notice  of  any  reserve;  that  through  his 
agent,  Brigham,  he  employed  Frank  J.  Kin- 
ney, a  public  auctioneer,  to  conduct  said 
auction  sale;  that  the  sale  wa«  advertised 
to  take  place  on  the  premises  on  said  27th 
day  of  September,  at  12  o'clock  noon;  that, 
in  accordance  with  said  advertisement,  the 
auctioneer,  with  the  consent  and  under  the 
direction  of  the  defendant  Poole,  offered 
said  property  for  sale  at  public  auction  on 
the  premises  on  said  date  to  th€  highest 
bidder,  without  reservation,  and  called  for 
bids  for  the  same;  that  James  H.  Hurley, 
agent  of  the  complainant,  and  others,  were 
bidders  at  said  sale;  that  said  Hurley 
made  a  bid  in  behalf  of  the  complainant  of 
16  cents  per  square  foot  on  said  tract  of 
land,  represented  by  the  auctioneer  to  con- 
tain 50,180  square  feet;  that  the  bid  was 
recognized  by  the  auctioneer,  and,  at  the 
request  of  said  Hurley,  was  registered  and 
written  down  by  the  auctioneer  in  his  book: 
that  another  bid  or  other  bids  were  made 
at  said  sale  after  said  bid  of  16  cents;  that 
the  defendant  John  O.  Brigham  was  present 
and  acted  as  the  agent  of  the  owner,  the 
defendant  Poole,  at  said  sale,  and  as  such 
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agent  made  a  bid  of  19  cents  a  foot;  that 
said  tract  of  land  was  knocked  dowu  and 
declared  sold  by  the  auctioneer;  that  he 
entered  in  his  book  the  name  of  John  0. 
Brighana  aa  purchaser,  but  that  in  fact  the 
bid  of  John  0.  Brigham  and  all  other  bids 
made  after  the  bid  of  16  oeuts  per  square 
foot  were  fictitious  bids,  made  by  the  agents 
of  the  owner  of  said  property;  that  com- 
plainant's bid  of  16  cents  per  square  foot 
was  the  highest  bona  fide  bid  made  at  said 
auction  sale,  and  that  a  contract  was  there- 
by made  and  entered  into  by  and  between 
the  complainant,  as  the  highest  bona  fide 
bidder,  and  the  defendant  Poole,  by  the 
terms  of  which  the  complainant  agreed  to 
buy  of  the  defendant  Poole,  and  said  Poole, 
in  consideration  thereof,  agreed  to  sell,  said 
tract  of  land  to  the  complainant  for  the 
sum  of  $8,028.80;  that  the  complainant,  on 
the  declaration  of  sale  by  the  anctioneefr, 
then  and  there  tendered  him  5  per  cent  of 
the  purchase  price,  as  required  by  the  terms 
of  sale,  which  tender  the  auctioneer  then 
and  there  refused  to  accept;  that  the  terms 
of  sale  provided  that  a  deed  conveyii^ 
said  tract  of  land  would  be  delivered  to  the 
purchaser  at  the  oflice  of  the  auctioneer  on 
the  7th  day  of  October,  1913,  on  the  pay- 
ment of  the  purchase  price  in  cash  on  or  be- 
fore that  day;  that  on  said  7th  day  of 
October  the  complainant,  at  the  auctioneer's 
oflice,  tendered  to  the  auctioneer,  as  agent 
of  the  defendant  Poole,  $8,028.80  in  good 
legal  tender,  which  moneys  the  auctioneer, 
in  behalf  of  said  Poole,  refused  to  accept; 
that  the  complainant  at  the  same  time  de- 
manded a  deed  conveying  said  tract  of  land, 
and  that  the  auctioneer,  in  behalf  of  said 
Poole,  refused  to  give  a  deed  to  the  com- 
plainant. The  bill  contains  various  other 
allegations  unnecessary  to  be  recited  at  the 
present  time.  The  death  of  John  O.  Brig- 
ham on  November  7,  1913,  is  suggested  on 
the  record.  The  defendant  Poole  demurred 
to  the  bill,  and  also  filed  a  plea  that  the 
alleged  contract  was  never  reduced  to  writ- 
ing or  signed  by  him,  or  by  any  person  law- 
fully authorized  by  him  so  to  do,  within 
the  meaning  of  §  6  of  chapter  283  of  the 
General  Laws  of  1909.  The  grounds  of  de- 
murrer are:  First,  that  it  appears  by  the 
bill  that  no  contract  was  ever  made  between 
the  complainant  and  the  respondent  en- 
titling the  complainant  to  the  relief  prayed 
for;  second,  that  the  employing  of  pufllng 
or  by-bids  did  not  operate  to  consummat-e 
the  contract  between  the  complainant  and 
the  respondent,  where  the  former's  bid  was 
never  accepted,  so  as  to  entitle  the  com- 
plainant to  specific  performance  by  the 
respondent;  and,  third,  that  the  employing 
of  puffing  or  by-bids  at  an  auction  sale  does 
not    in    itself    entitle   the   complainant    to 
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speelfie  performanoe  by  the  reBpondent.  The 
case  was  heard  in  the  enperior  court  on 
the  demurrer,  whieh  was  sustained.  The 
case  is  here  on  complainant's  appeal  from 
the  deeisicMi  on  the  demurrer. 

As  this  is  a  bill  for  the  speciflo  perform- 
ance  of  a  oontract  by  the  respondent  Poole 
to  sell  the  real  estate  in  question  to  the 
complainant,  the  precise  question  presented 
for  consideration  is  whether  or  not  the  facts» 
as  stated  in  the  bill,  show  the  eziatence  of 
such  a  contract.  This  involves  an  inquiry 
into  the  nature  of  a  sale  at  auction,  both 
when  and  how  at  such  sale  the  owner  and 
the  bidder  effect  and  complete  the  con- 
tractual relation  of  vendor  and  vendee^  l%e 
counsel  for  the  complainant  have,  with  great 
thoroughness,  investigated  and  shown  by 
English  and  American  decisions  the  sig^ 
niticance  of  by-bidding  or  puffing  bids  at 
auction  sales  as  affecting  the  rights  and  lia* 
bilities  of  a  purchaser  at  such  sales,  showing 
in  the  early  decisions  some  difference  in  the 
effect  as  considered  in  law  or  equity,  with 
the  final  general  acceptance  of  the  strict 
rule  of  the  law  courts  that  such  bidding  is 
illegal.  It  would  serve  no  useful  purpose  to 
discuss  this  matter  at  length  in  the  present 
case,  as  the  law  in  relation  thereto  is  gen- 
erally well  settled. 

The  question  was  oonsidered  in  Hartwell 
V.  Gurney,  16  R.  I.  78,  where,  on  page  70; 
13  Atl.  113,  the  court  says:  ''But,  in  our 
opinion,  the  rule  which  is  the  more  authori- 
tatively established  is  that  by-bidding  is 
illegal,  and  that  the  vendor  cannot  hold 
the  purchaser  where  the  price  has  been  run 
up  hy  means  thereof." 

That  is  the  law  in  this  state  applicable 
to  all  cases  where  the  owner  has  not,  at 
the  sale,  announced  his  intention  to  bid. 
In  so  far  as  this  rule  relates  to  the  ''sale 
of  goods^'  by  auction,  it  is  now  embodied 
in  §  5  of  chapter  262  of  the  General  Laws 
of  Rhode  Island  of  1909,  as  follows:  "Sec- 
tion 5.  In  the  case  of  a  sale  by  auction 
.  .  .  (4)  Where  notice  has  not  been 
«;iv'en  that  a  sale  by  auction  is  subject  to 
a  right  to  bid  on  behalf  of  the  seller,  it 
«.hall  not  be  lawful  for  the  seller  to  bid 
bimself,  or  to  employ  or  induce  any  person 
to  bid  at  such  sale  on  his  behalf,  or  for 
tlje  auctioneer  to  employ  or  induce  any  per-» 
eon  to  bid  at  such  sale  on  behalf  of  the 
seller,  or  knowingly  to  take  any  bid  from 
the  seller  or  any  person  employed  by  him. 
Any  sale  contravening  this  rule  may  be 
treated  as  fraudulent  by  the  buyer." 

The  claim  of  the  complainant  that  a  con- 
tractual relation  between  him  and  the  le* 
spondent  Poole,  briefly  sta/ted,  seems  to  be 
that  the  offer  to  sell  said  land  at  auction, 
without  notice  of  any  reserve,  was  a»  offer 
to  sell  to  the  highest  bidder;  that  his  bid 
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was  the  highest  bona  fide  bid,  and,  as  such, 
an  acceptance  of  the  offer  to  sell,  making 
the  contract  complete ;  that  the  receiving  of 
the  higher  puffing  bids  by  the  auctioneer, 
and  his  knocking  down  the  premises  to  one 
of  these  puffing  bidders  as  purchaser,  did 
not  affect  the  complainant's  rights  because 
of  the  fraudulent  character  of  such  bids, 
and  that  the  fall  of  the  hammer  was  only 
significant  of  the  fact  that  the  auctioneer 
would  wait  for  no  further  bids.  In  its  low- 
est terms  the  question  is  this:  Is  a  bid  at 
an  auction  sale  an  offer  or  the  acceptance 
of  an  offer  f  The  complainant's  claim  is  tliat 
his  bid  was  the  acceptance  of  an  offer.  The 
respondent's  claim  is  that  the  bid  was  an 
offer  not  accepted  by  him.  There  is  some 
ground  for  complainant's  elaim,  although  he 
admits  his  inability  to  cite  any  case  square- 
ly upholding  it.  The  case  is  apparently  an 
unusual  one.  It  is  at  least  novel  in  the 
courts  of  this  state.  The  claim  seems  to 
rest  chiefly  on  dicta  found  in  some  cases, 
suggesting  and  perhaps  recognizing  a  theory 
never  as  yet  directly  applied  in  any  case. 
Langdell  seems  to  be  the  only  one  among 
t&ct-writers  hiding  this  theory,  and  his 
statement  shows  that  it  is  what  (In  his 
opinion)  the  law  should  be  rather  than 
what  it  is;  for,  after  referring  to  the  de- 
cision in  Payne  v.  Cave,  3  T.  R.  148,  100 
£ng.  Reprint,  602,  1  Revised  Rep.  679  (to 
be  considered  herein  later),  that  a  bid  at 
an  auction  is  an  offer  accepted  by  knocking 
down  the  hammer,  and  suggesting  that  "per- 
ha.ps  it  is  too  late  to  question  the  correct- 
ness of  this  decision,"  he  goes  on  to  say  in 
his  summary  at  the  end  of  volume  2  of  his 
Gases  on  Contracts,  on  page  907 :  "On  prin* 
elple,  however.  It  is  open  to  much  doubt. 
The  true  view  seems  rather  to  be  that  the 
seller  makes  the  offer  when  the  article  is 
put  up,  namely,  to  sell  it  to  the  highest 
bidder;  and  that,  when  a  bid  is. made,  there 
is  an  actual  sale,  subject  to  the  condition 
that  no  one  else  shall  bid  higher." 

In  Bexwell  v.  Christie,  Cowp.  pt.  1,  p.  305, 
08  Eng.  Reprint,  1150  (1776),  the  plaintiff 
brought  an  action  on  the  case  against  an 
aueiioneer  to  recover  damages  for  selling 
a  horse  at  auction  for  less  that  £7,  contrary 
to  plaintiff's  directions  "not  to  Jet  it  go 
under  £15."  The  conditions  of  the  sale 
were  "that  the  goods  should  be  sold  to  the 
best  bidder."  Held,  that  plaintiff  couhl  not 
recover.  Lord  Mansfield  said  in  the  course 
of  the  opinion:  "What  is  the  nature  of  a 
sale  by  auction?  It  is  that  the  goods  shall 
go  to  the  hig^st  real  bidder.  But  there 
would  be  an  end  of  that  if  the  owner  might 
privately  bid  upon  his  own  goods." 

This  is  the  first  case  to  clearly  announce 
l^e  doctrine  that  by-bidding  is  a  fraud  on 
the  public  and  will  vitiate  a  sale* 
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But  the  ooniplainaat  geems  to  rely  large- 
ly upon  War  low  v.  Harrifion  (1859)  1  £1.  & 
£1.  295,  309,  120  Eng.  Reprint,  920,  925,  afi, 
in  his  brief,  he  says  that  in  that  case  ''the 
fundamental  question  was,  Did  the  plain- 
tiff have  any  standing  since  the  property 
was  knocked  down  to  another,  that  other 
being  a  fraudulent  bidder?" 

As  so  much  importance  is  given  this  case, 
it  will  be  considered  at  length.  The  facts 
in  that  case  quite  closely  resemble  those 
in  this.  The  Warlow  Case  was  an  action 
to  recover  damages  for  breach  of  contract. 
Tlie  facts  differ  in  that  in  the  Warlow  Case 
the  sale  was  advertised  to  be  '^without  re- 
serve," while  in  the  present  case  no  an- 
nouncement whatever  as  to  reservation  was 
made.  The  expressions  in  the  bill  '^without 
notice  of  any  reserve*'  and  ''offered  .  .  . 
to  the  highest  bidder  without  reservation" 
are  construed  by  us  to  mean  that  the  owner 
gave  no  notice  of  the  reservation  of  a  right 
to  bid,  and  not  as  meaning  that  he  an- 
nounced that  the  sale  would  be  '* without  re- 
serve" or  "to  the  highest  bidder."  This  is 
the  construction  given  by  the  parties  in 
their  argument.  In  the  English  case  the 
plaintiff  bid  60  guineas  and  the  owner,  a 
Mr.  Henderson,  bid  61  guineas.  Warlow, 
being  informed  that  the  owner  was  the  last 
bidder,  refused  to  bid  again,  and  the  horse 
was  knocked  down  to  the  owner.  Warlow, 
claiming  to  be  the  highest  bona  fide  bidder, 
tendered  the  amount  of  his  bid  to  the  auc- 
tioneer and  demanded  the  horse.  The 
auctioneer  refused  to  receive  the  money  or 
to  deliver  the  horse,  saying  that  he  had 
knocked  the  horse  dovoi  to  the  highest  bidder. 
The  plaintiff  alleged  that  he  was  the  highest 
bidder,  and  that  the  defendant  became  and 
was  his  agent  to  complete  the  contract; 
that  he  had  refused  to  do  so,  and  that  in 
consequence  the  plaintiff  had  been  deprived 
of  the  benefit  of  his  contract  and  had  in- 
curred divers  expenses.  The  defendant 
pleaded:  (1)  Not  guilty;  (2)  that  the 
plaintiff  was  not  the  highest  bidder;  (3) 
that  defendant  did  not  become  plaintiff's 
agent.  The  plaintiff  obtained  a  verdict,  but 
the  court  of  Queen's  bench  ordered  a  non- 
suit, on  the  ground  that  the  issue  as  to  the 
third  plea  had  not  been  sustained  by  the 
plaint]^.  Lord  Campbell,  Ch.  J.,  in  deliver- 
ing the  judgment  of  the  court,  said:  *The 
plaintiff's  counsel  argued  that,  as  soon  as 
the  plaintiff  had  bid  for  the  mare,  the  de- 
fendant, as  auctioneer,  became  his  agent  to 
complete  the  contract  for  the  purchase,  and 
that  the  defendant  was  guilty  of  a  breach 
of  duty  in  failing  to  do  so.  This  ingenious 
reasoning  rests  entirely  upon  the  decision 
that,  if,  after  an  article  put  up  to  be  sold 
by  auction  is  knocked  down  to  the  highest 
bidder,  the  auctioneer  at  his  request  signs  a 
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memorandum  of  the  agreement  to  {Hirehase, 
this  is  a  sufficient  memorandum  of  the 
agreement  to  bind  the  purchaser.  But  the 
auctioneer  is  the  agent  of  the  purchaser  for 
this  purpose  only;  and  he  becomes  so  only 
when  there  is  a  contract  of  sale  by  the 
acceptance  ot  the  bidding,  which  is  usually 
declared  when  the  hammer  is  knocked  down. 
Then  the  purchaser,  or  his  representative, 
being  present,  authoriises  the  auctioneer  to 
sign  the  memorandum.  But,  till  the  ham- 
mer goes  down,  the  auctioneer  is  exclusive- 
ly the  agent  of  the  vendor.  Mr.  Spooner 
contended  that  from  the  commencement  of 
a  sale  by  aucti<m  the  auctioneer  is  in  the 
situation  of  a  broker  or  middleman  between 
the  vendor  and  the  purchasers,  as  the  com- 
mon agent  of  both;  that  he  is  the  agent  of 
the  bidder  to  receive  the  bidding;  that  the 
bidder  is  a  conditional  purchaser;  that, 
where  the  sale  by  the  conditions  is  without 
reserve,  the  bidder  is  absolutely  the  pur- 
chaser, unless  there  be  a  bona  fide  higher 
bidding;  and  that  the  auctioneer,  in  con- 
sideration of  the  bidding  by  which  commis- 
sion will  come  to  him,  promisee  the  highest 
bidder  to  knock  down  the  article  to  him, 
and  to  do  all  that  is  necessary  to  complete 
the  sale.  But  this  reasoning  is  wholly  at 
variance  with  the  case  of  Payne  v.  Cave, 
supra,  which  has  been  considered  good  law 
for  nearly  seventy  years.  That  case  decid- 
ed that  a  bidding  at  an  auction,  instead 
of  being  a  conditional  purchase,  is  a  mere 
offer;  that  the  auctioneer  is  the  agent  of 
the  vendor;  that  the  assent  of  both  parties 
is  necessary  to  the  contract;  that  this  assent 
is  signified  by  knocking  down  the  hammer; 
and  that,  till  then,  either  party  may  re- 
tract. This  is  quite  inconsistent  with  the 
notion  of  a  conditional  purchase  by  a  bid- 
ding, and  with  the  notion  of  there  being 
any  personal  promise  by  the  auctioneer  to 
the  bidder  that  the  bidding  of  an  intending 
purchaser  shall  absolutely  be  accepted  by 
the  vendor.  The  vendor  himself  and  tlio 
bidder  being  respectively  free  till  the  ham- 
mer is  knocked  down,  the  auctioneer  cannot 
possibly  be  previously  bound.  At  this  auc- 
tion, the  mare  never  was  knocked  down  to 
the  plaintiff;  and  the  relation  of  principal 
and  agent  between  him  and  the  defendant 
never  had  commenced." 

The  court  stated  that  it  was  not  called 
upon  to  say  whether  there  waa  any  ''rem.- 
edy  on  the  conditions  of  the  sale  againat 
the  vendor  who  violates  the  condition  that 
the  article  shall  be  bona  fide  sold  without 
reserve;  but  we  are  dear  that  the  bidder 
has  no  remedy  against  the  auctioneer,  whoae 
authority  to  accept  the  offer  ol  the  bidder 
has  been  determined  by  the  vendor  before 
the  hammer  has  been  knocked  down." 

In  the  court  of  exchequer  chambers  upon 
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appeal  it  was  held  that,  upon  the  pleading, 
the  judgment  of  the  court  of  Queen's  bench 
was  right,  and  that  the  defendant  was  en- 
titled to  the  verdict  upon  the  issue  on  the 
third  plea,  viz.,  that  he  had  never  become 
the  plaintiff's  agent.  The  judgment  of  the 
court,  delivered  bj  Martin,  B.,  speaking  for 
himself  and  Byles,  J.,  and  Watson,  B.,  after 
suggesting  that  the  court  of  appeal  could 
allow  amendment  in  order  "to  determine  the 
real  question  in  controversy  between  the 
parties  in  the  existing  suit,"  was,  in  part, 
as  follows:  "Upon  the  facts  of  the  case,  it 
seems  to  us  that  the  plaintiff  is  entitled  to 
recover.  In  a  sale  by  auction  there  arc 
three  parties,  viz.,  the  owner  of  the  property 
to  be  sold,  the  auctioneer,  and  the  portion 
of  the  public  who  attend  to  bid,  which,  of 
course,  includes  the  highest  bidder.  In  this, 
as  in  most  cases  of  sales  by  auction,  the 
owner's  name  was  not  disclosed;  he  was  a 
concealed  principal.  The  name  of  the  auc* 
tioneers,  of  whom  the  defendant  was  one, 
alone  was  published;  and  the  sale  was  an- 
nounced by  them  to  be  'without  reserve.' 
Thisy  according  to  all  the  cases,  both  at  law 
and  equity,  means  that  neither  the  vendor 
nor  any  person  in  his  behalf  shall  bid  at 
the  auction,  and  that  the  property  shall  be 
sold  to  the  highest  bidder,  whether  the 
8um  bid  be  equivalent  to  the  real  value  or 
not.  Thomett  v.  Haines,  15  Mees.  &  W. 
367,  153  £ng.  Reprint,  892,  15  L.  J.  Exch. 
X.  S.  230.  We  cannot  distinguish  ijre  ease 
of  an  auctioneer  putting  up  property  for 
sale  upon  such  a  condition  from  the  case 
of  the  loser  of  property  offering  a  reward, 
or  that  of  a  railway  company  publishing 
a  time-table  stating  the  times  when,  and 
the  places  to  which,  the  trains  run..  It  has 
been  decided  that  the  person  giving  the  in- 
formation advertised  for,  or  a  passenger 
taking  a  ticket,  may  sue  as  upon  a  con- 
tract with  him.  Denton  v.  Great  Northern 
R.  Co.  5  £1.  &  Bl.  860,  119  Eng.  Reprint, 
701,  25  L.  J.  Q.  B.  N.  S.  120,  2  Jur.  N.  S. 
185,  4  Week.  Rep.  240.  Upon  the  same 
principle,  it  seems  to  us  that  the  highest 
bona  fide  bidder  at  an  auction  may  sue  the 
auctioneer  as  upon  a  contract  that  the  sale 
si  tall  b©  without  reserve.  We  think  the  auc- 
tioneer who  puts  the  property  up  for  sale 
u[>on  such  a  condition  pledges  himself  that 
the  sale  shall  be  without  reserve,  or,  in 
other  words,  contracts  that  it  shall  be  so, 
and  that  this  contract  is  made  with  the 
highest  bona  fide  bidder,  and,  in  case  of  a 
breach  of  it,  that  he  has  a  right  of  action 
against  the  auctioneer.  The  case  is  not  at 
all  affected  by  the  seventeenth  section  of 
the  Statute  of  Frauds,  which  relates  only 
to  direct  sales,  and  not  to  contracts  relat- 
ing to  or  connected  with  them.  Neither 
does  it  seem  to  ns  material  whether  the 
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owner,  or  person  on  his  behalf,  bid  with  the 
knowledge  or  privity  of  the  auctioneer.  We 
think  the  auctioneer  has  contracted  that  the 
sale  shall  be  without  reserve,  and  that  the 
contract  is  broken  upon  a  bid  being  made  by 
or  on  behalf  of  the  owner,  whether  it  be 
during  the  time  when  the  property  is  under 
the  hammer,  or  it  be  the  last  bid  upon 
which  the  article  is  knocked  down ;  in  either 
case  the  sale  is  not  'without  reserve,'  and 
the  contract  of  the  auctioneer  is  broken. 
We  entertain  no  doubt  that  the  owner  may, 
at  any  time  before  the  contract  is  legally 
complete,  interfere  and  revoke  the  auction- 
eer's authority.  .  .  .  Mr.  Henderson 
could  not  be  the  buyer;  he  was  the  owner; 
and,  if  it  were  material,  there  is  ample  evi- 
dence that  the  defendant  knew  him  to  be 
so.  Indeed,  we  think  he  ought  not  to  have 
taken  his  bid,  but  to  have  refused  it,  stat- 
ing, as  his  reason,  that  the  sale  was  Svith- 
out  reserve.'  We  feel  inclined  to  differ  with 
the  view  of  the  court  of  Queen's  bench  in 
this:  That  we  rather  think  the  bid  of  Mr. 
Henderson  was  not  a  revocation  of  the  de- 
fendant's authoritv  as  auctioneer." 

Willes,  J.,  and  Bramwell,  B.,  did  not  dis- 
sent from  the  judgment,  but  rested  their  de- 
cision "as  to  the  amendment  upon  the 
ground  that  the  defendant  undeiiook  to 
have,  and  yet  there  was  evidence  that  he 
had  not,  authority  to  sell  without  reserve." 

Section  17  of  the  Statute  of  Frauds,  re- 
ferred to,  is  as  follows:  "Section  17.  No 
contract  for  the  sale  of  any  goods,  wares  or 
merchandise  for  the  price  of  £10  sterling  or 
upwards,  shall  be  allowed  to  be  good,  ex- 
cept the  buyer  shall  accept  part  of  the  goods 
so  sold,  and  actually  receive  the  same,  or 
give  something  in  earnest  to  bind  the  bar- 
gain, or  in  part  payment,  or  that  some, 
note  or  memorandum  in  writing  of  said 
bargain  be  made  and  signed  by  the  parties 
to  be  diarged  by  such  contract  or  their 
agents  thereunto  lawfully  authorized." 

As  already  stated,  the  Warlow  Case  is 
in  many  respects  quite  similar  to  the  pres- 
ent one.  In  both  there  is  a  highest  bona 
fide  bidder.  In  each  case  the  owner  made  a 
higher  bid  and  the  property  was  knocked 
down  to  him.  In  each  the  bona  fide  bidder 
made  tender  of  the  amount  of  his  bid  in 
accordance  with  the  announced  terms  of 
sale  and  demanded  a  completion  of  the  sale, 
and  in  each  case  there  was  a  refusal  so  to 
do.  In  the  English  case  the  bidder  sued 
the  auctioneer  because,  as  his  agent,  he  had 
not  completed  the  contract  of  sale,  thereby 
causing  him  damage.  Had  the  auctioneer 
in  that  case  knocked  down  the  horse  to  the 
bidder,  in  addition  to  being  the  agent  of 
the  vendor,  he  would  then  also  have  become 
the  agent  of  the  purchaser  for  the  purpose 
of  signing  the  memorandum  required  to  bind 
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the    purchaser.      The    Queen's    bench,    as  | 
already  appears,  holding  that  the  assent  of 
both  vendor  and  purchaser  is  necessary  to 
the  contract,  and  that  assent  at  an  auction 
sale  is  signified  by  knocking  down  the  ham- 
mer,  decided  that,  as  the  horse  was  not 
knocked  down  to  the  plaintiff,  the  relation 
of  principal  and  agent  between  him   and 
the  auctioneer  never  commenced.    This  must 
mean  that  the  plaintiff  never  became  a  pur- 
chaser and  that  there  was  no  sale  of  the 
horse  to  him.    The  court  of  exchequer  cham- 
ber affirmed  the  judgment  that  the  auction- 
eer did  not  become  the  plaintiff's  agent,  and 
in  no  respect  dissented  from  the  view  ex- 
pressed by  the  Queen's  bench   in  following 
the  case  of  Payne  v.  Cave  as  to  the  relation 
of  vendor,  auctioneer,  and  bidder  at  an  auc- 
tion sale.     It  did   dissent  from  the  judg- 
ment of  Queen's  bench  in  two  particulars: 
The  latter  court  had  signified  that  the  final 
bid  of  the  vendor  had  determined  the  au- 
thority  of    the   auctioneer    to    accept    the 
offer  of  the  bidder,  as  to  which  the  court 
of  exchequer  said :  '* We  rather  think  the  bid 
of  Mr.  Henderson  was  not  a  revocation  of 
the  defendant's  authority    as    auctioneer." 
The  second  point  of  dissent  is  this:    The 
Queen's  bench  indicated  that  there  was  no 
foundation  for  the  '^notion  of  there  being 
any  personal  promise  by  the  auctioneer  to 
'  the  bidder  that  the  bidding  of  an  intending 
purchaser  shall  absolutely  be  accepted  by  the 
vendor,"  as  to  which  the  court  of  appeal 
held  that  "the  auctioner  who  puts  the  prop- 
erty  up   for   sale   upon    such    a  condition 
pledges  himself  that  the  sale  shall  be  with- 
out reserve;  or,  in  other  words,  contracts 
that  it  shall  be  so  and  that  this  contract 
is  made  with  the  highest  bona  fide  bidder, 
and  in  case  of  a  breach  of  it,  that  he  has 
a  right  of  action  against  the  auctioneer," 
at  the  same  time  pointing  out  that  such  a 
contract  is  one  relating  to  or  connected  with 
sales  contracts,  and  accordingly  not  affected 
by  the  17th  section  of  the  Statute  of  Frauds, 
"which  relates  only  to  direct  sales."    In  the 
Warlow  Case  it  was  held  that  upon  amend- 
ment, the  action  to  recover  damages  would 
lie  because  there  had  been  no  sale,  though  it 
had  been  promised  "without  reserve,"  the 
right  of  action  for  breach  of  contract  aris- 
ing out  of  the  last  two  words.     In  other 
words,    the    action    is    not    based    on    the 
theory  that  there  was  a  sale,  but  that  there 
was  no  sale,  in  consequence  whereof  there 
was  a  breach  of  a  contract  made  by  the 
auctioneer  at  the  start  of  the  auction  sale, 
announced  to  be  "without  reserve,"  with  the 
person  who  should  prove  to  be  the  highest 
bona  fide  bidder  at  such  sale.    The  support 
afforded  the  complainant  by  what  was  de- 
cided in  the  case  of  Warlow  v.  Harrison  is 
not  readily  apparent. 
L.R..A.1917A. 


The  other  English  cases  cited  by  com- 
plainant seem  to  lend  no  substantial  aid  to 
his  claim. 

In  Harris  v.  Nickerson,  L.  R.  8  Q.  B.  280, 
42  L.  J.  Q.  B.  N.  S.  171,  28  L.  T.  N.  S. 
410,  21  Week.  Rep.  635  (1873),  the  plain- 
tiff brought  an  action  against  an  auctioneer 
to  recover  damages,  consisting  of  expenses 
and  loss  of  time  in  attending  an  auction  to 
purchase  goods  advertised  to  be  sold,  but 
not  actually  put  up,  which  case  was  ap- 
parently an  attempt  to  extend  the  applica- 
tion of  Warlow  v.  Harrison  so  far  as  to 
hold  that  an  auctioneer,  in  advertising  an 
intention  to  hold  an  auction  sale,  created  a 
binding  contract  between  those  who  acted 
upon  such  notice  and  attended  the  sale  lor 
the  purpose  of  buying.  It  was  held  that 
such  an  action  was  not  maintainable. 

In  Johnston  v.  Boyes  [1899]  2  Ch.  73, 
68  L.  J.  Ch.  N.  S.  426,  47  Week.  Rep.  517, 
80  L.  T.  N.  S.  488,  the  defendant  advertised 
real  estate  at  auction  under  the  condition 
that  the  highest  bidder  should  be  the  pur- 
chaser, and  that  the  deposit  to  be  paid  at 
the  sale  should  be  cash.  The  plaintiff  sent 
her  husband  to  bid  for  her.  The  property 
was  knocked  down  to  him.  He  offered  a 
check  which  the  auctioneer  refused.  The 
property  was  sold  to  someone  else.  She 
sued  for  breach  of  contract;  that  the  high- 
est bidder  should  be  the  purchaser.  There 
was  judgment  for  the  defendant  on  the 
ground  that  the  conditions  of  sale  had  not 
been  complied  with  by  the  purchaser.  Tliis 
was  accompanied  by  a  statement  of  one  of 
the  judges  that,  had  the  bidder  tendered 
the  deposit  in  cash  and  then  been  refused 
the  property,  he  would  have  had  a  right  of 
action,  citing  Warlow  v.  Harrison. 

In  McManus  v.  Fortesque  [1907]  2  K.  B. 
1,  76  L.  J.  K.  B.  N.  S.  893,  96  L.  T.  N.  S. 
444,  23  Times  L.  R.  292,  it  was  held  at  a 
sale  by  auction,  subject  to  reserve  price 
on  the  article  sold,  where  the  fact  that  there 
was  a  reserve  was  known,  that  the  offer 
of  the  auctioneer  to  sell,  the  bidding,  and 
the  knocking  down  of  the  article  to  the 
liighest  bidder,  are  all  subject  to  the  condi- 
tion that  the  reserve  price  should  be 
reached.  The  lot  was  actually  knocked  down 
to  plaintiff,  but  the  auctioneer  refused  to 
sign  a  memorandum  of  sale  or  to  receive  a 
deposit.  The  action  was  brought  against 
him  for  breach  of  contract  It  was  held 
that  there  could  be  no  recovery,  because 
the  lots  were  offered  for  sale  subject  to  a 
reserve  price,  and  if  the  bid  at  which  tho 
lot  was  knocked  down  was  less  than  the 
reserve  price,  there  was  no  authority  on 
the  part  of  the  auctioneer  to  complete  the 
I  sale,  the  case  being  distinguishd  from  War- 
low  V.   Harrison    in    tha^  in    the    latter 
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the  offer  to  aell  was  "without  reBerve"  and 
in  Ihe  former  with  a  reserve. 

The  complainant  also  cited  three  Ameri- 
can  decisions   as    tending   to   support   his 
claim.     The  first    is    Hinde    v.    Pendleton, 
Wythe,  364    (1791).     Plaintiff  had  bought 
five  slaves  at  auction,  to  be  paid  for  in  to- 
bacco.   There  was  by-bidding,  and  the  final 
bid  of  the  plaintiff  was  very  large,  to  secure 
the  payment  of  which  he  gave  bond  with 
surety.     The  defendants  recovered  a  judg- 
ment against  the  plaintiff  for  the  tobacco 
shown  to  be  due  by  the  bond.    The  plaintiff 
filed  a  bill  to  enjoin  the  defendants  from 
collecting    their   judgment    on    the   ground 
that,  on  account  of  by-bidding,  he  ought  not 
to  be  charged  by  the  bond  with  more  than 
the  true  value  of  the  slaves.     Apparently 
one  of  the  defendants   suggested   that  the 
sale  be  set  aside,  as  the  court  says:    *'Thc 
sale  ought  not  to  be  set  aside  entirely,  as 
the  active  defendant  proposed,  although  the 
last  price  bidden  by  the  plaintiff  above  a 
true  bidder  cannot  be  now  discovered  be* 
cause  this  uncertainty  was  occasioned  by  the 
defendant's  agent   and   by-bidder;    but  the 
sale  ought  to  be  effectual  upon  payment  of 
fio  much  tobacco  as  is  equal  to  the  value  of 
the  slaves  at  the  time  of  the  sale." 

The  cause  was  referred  to  commissioners 
to  ascertain  the  value  of  the  slaves  at  the 
time  of  the  sale,  and  the  injunction  was 
made  perpetual  as  to  so  much  of-  the  judg- 
ment as  should  be  in  excess  of  the  finding 
of  the  commissioners  as  to  the  value  of  the 
slaves.  The  point  decided  in  Payne  v.  Cave, 
3  T.  R.  148,  100  Eng.  Reprint,  502,  1  Re- 
vised Rep.  670,  supra,  was  not  involved  or 
suggested  in  this  case.  The  slaves  had  been 
knocked  down  to  plaintiff.  He  did  not  seek 
to  rescind  the  sale,  but  asked  relief  from  the 
fraud  resulting  from  the  by-bidding. 

Veazie  v.  Williams,  3  Story,  611,  Fed. 
Cas.  No.  16,907  (1845),  and  Id.,  S  How. 
134.  12  Lr.  ed.  1018  (1850),  was  a  bill  in 
equity  to  rescind  the  purchase  of  real  estate 
with  mill  privileges  on  account  of  puffing 
bids.  The  purchase  was  made  at  an  auction 
sale  in  1836,  and  the  price  was  run  up  to 
$40,000  by  puffing  bids.  The  purchaser  did 
not  learn  of  the  by-bidding  until  1840.  In 
1841  he  filed  his  bill.  In  the  circuit  court. 
Story,  J.,  held  the  plaintiff  not  entitled  to 
relief.  Ware,  District  Judge,  held  other- 
wise. In  the  course  of  his  opinion  he  said: 
"Wlien  goods  are  offered  for  sale  by  auction, 
the  plain  and  only  meaning  of  the  offer  is 
that  they  shall  go  to  the  highest  bidder. 
Tliere  is  an  implied  guaranty  to  every  man 
who  bids  that  he  sliall  have  the  property 
if  no  one  bids  more." 

He  then  suggests  that  an  owner  may 
protect  himself  by  putting  tip  his  property 
at  a  minimum  priee,  or  by  giving  notice  of 
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his  intention  to  bid  at  the  sale,  and  adds: 
"But  if  nothing  of  this  kind  is  done,  the 
only  intelligible  interpretation  that  can  be 
given  to  the  act,  and  it  is  language  held 
out  to  all  the  world,  is  that  he  who  will 
give  most  shall  have  the  property." 

It  was  in  evidence  that,  since  the  sale, 
property  of  the  kind  in  question  in  the  local- 
ity had  greatly  depreciated  in  value,  and 
that  the  highest  bona  fide  bid  unaffected 
by  puffing  bids  was  about  $20,000.  Tlie 
conclusion  at  which  Judge  Ware  arrived 
was  expressed  as  follows:  "The  conclusion 
to  which  I  have  come,  on  the  whole,  is  that 
a  decree  allowing  the  sale  to  stand,  and  ciit- 
ting  down  the  price  to  about  and  perhaps  a 
little  over  $20,000,  will  do  substantial  jus- 
tice between  the  parties.  It  leaves  to  the 
defendants  all  the  advantages  of  a  sale, 
under  the  most  favorable  circumstances 
which  they  can  justly  claim,  and  takes  from 
the  plaintiff  only  what  others  were  willing 
to  give." 

Upon  appeal,  the  Supreme  Court,  in  8 
How.  134,  159,  12  L.  ed.  1018,  3029,  by  a 
divided  court,  reached  the  conclusion  that 
the  most  equitable  course  would  be  ''to  treat 
as  unjust  only  so  much  of  tlie  proceedings 
as  was  fraudulent;  that  is,  the  excess  of 
price  over  $20,000  obtained  by  by-bidding, 
and  to  cause  that  excess  only  to  be  refund- 
ed," and  it  decreed  accordingly,  giving  relief 
similar  to  that  afforded  in  the  preceding 
case,  although  that  case  was  not  cited.  In 
considering  the  effect  of  by-bidding,  the 
court,  on  page  154  of  8  How.  says:  "Tlte 
by-bidding  deceives,  and  involves  a  false- 
hood, and  is  therefore  bad.  It  violates,  too, 
a  leading  condition  of  the  contract  of  sales 
at  auction,  which  is  that  the  article  shall 
be  knocked  off  to  the  highest  real  bidder, 
without  puffing." 

This  is  suggestive  of  the  view  expressed 
in  Warlow  v.  Harrison,  1  El.  k  £1.  295, 
309,  120  Eng.  Reprint,  920,  925,  supra. 
It  is  to  be  borne  in  mind,  also,  that  in  the 
Veazie  Case  the  property  was  actually 
knocked  off  to  the  plaintiff,  which  was  no^ 
done  in  the  present  case. 

Towle  V.  Leavitt,  23  N.  H.  360,  55  Am. 
Dec.  195  (1851),  was  an  action  of  r^levin 
for  the  recovery  of  a  carriage.  Plaintiff 
owned  the  carriage,  which  he  sent  to  a  car- 
riage maker  for  repair,  at  the  same  time 
authorizing  the  latter  to  sell  it  at  a  mini- 
mum price  of  $40.  Carriages  of  the  car- 
riage maker  were  advertised  at  auction,  and 
at  the  auction  sale,  without  the  knowledge 
of  the  owner,  the  carriage  maker  put  up 
the  carriage  in  question.  It  was  knocked 
down  bv  the  auctioneer  to  the  defendant 
for  $17,  and  the  sale  was  duly  entered  by 
the  clerk  of  the  sale.  The  defendant  paid 
the  clerk,  receiving  a  receipted  bill,  and  also 
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took  possession  of  the  carriage.  It  was  in 
evidence  that  the  carriage  maker  had  em- 
ployed a  person  named  Ricker  to  bid  on  the 
carriage,  with  instructions  not  to  let  it  be 
sold  under  $40.  Ricker  testified  that  he  bid 
$17  and  heard  no  other  person  bid  thafc 
sum;  that  when  he  heard  the  carriage 
struck  off  at  his  bid,  he  left  the  place  of 
sale  without  noticing  to  whom  the  sale 
was  declared  by  the  auctioneer  to  be  made, 
and  that  he  supposed  the  sale  to  be 
made  to  himself.  The  principal  dispute  was 
whether  the  defendant  or  Ricker  was  the 
highest  bidder  at  the  sale.  The  only  part  of 
the  charge  of  the  court  below,  applicable  to 
the  facts  above  stated,  is  as  follows:  "That 
though  the  defendant  and  Ricker  both  bid 
the  same  sum  upon  the  property,  and  the 
auctioneer  did  not  notice  Ricker's  bid,  and 
declared  the  property  sold  to  the  defendant, 
and  the  same  was  entered  to  the  defendant 
in  the  record  of  the  sale,  and  no  objection 
was  made  thereto  because  Ricker  supposed 
it  struck  off  to  himself,  and  the  defendant 
paid  for  the  property,  yet  he  acquired  no 
title  to  it  bv  such  bid  unless  he  was  in 
fact  the  highest  bidder." 

The  court  also  charged  that,  if  Ricker, 
acting  for  the  owner,  made  a  higher  bid  than 
the  defendant  at  the  auction,  the  defendant 
would  acquire  no  title,  even  if  the  prop- 
erty was  struck  off  to  him  by  the  auction- 
eer; and  "that  the  highest  bidder  alone 
could  be  the  purchaser,  and  although  he 
were  a  by-biddcr,  an  actual  bona  fide  bidder 
of  a  lower  sum  could  take  no  title."  As 
the  case  is  stated  there  is  no  evidence  that 
Ricker  made  a  higher  bid  than  the  defend- 
ant, and  therefore  this  portion  of  the  charge 
seems  irrelevant  to  any  issue.  To  be  rele 
vant  it  would  at  least  have  to  appear  that 
there  was  a  question  as  to  defendant's  hav- 
ing bid  $17.  The  upper  court  construed 
the  effect  of  by-bidding,  discussing  the 
cases  in  considerable  detail,  and  also  the 
distinction  made  in  the  law  and  equity 
courts,  concluding  as  to  this  point  as  fol- 
lows: "The  line  of  distinction  which  is  at- 
tempted to  be  drawn  in  equity  between  a 
fair  and  fraudulent  sale,  where  secret  puf- 
fing or  by-bidding  is  resorted  to,  a]>pears  to 
us  to  be  difficult  to  trace.  We  think  it 
will  be  far  better  to  discard  the  distinction 
entirely,  and  thereby  close  the  door  to  all 
temptation  to  fraud  in  auction  sales  and 
the  perjury  that  would  be  very  likely  to 
follow.  The  whole  and  real  truth  should 
be  stated  when  the  property  is  offered  for 
sale.  Upon  this  point  of  the  case  the  in- 
structions of  the  court  must  be  held  to  be 
erroneous." 

It  is  difficult  to  determine  what  portion 
or  portions  of  the  charge  are  held  to  be  er- 
roneous, and  consequently  also  the  value  of 
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that  case  as  an  authority  in  the  present 
one.  The  case  was  actually  decided  in  favor 
of  the  pUintiff,  on  the  ground  that  the  car- 
riage maker  was  without  authority  to  sell 
at  auction. 

In  McAlpine  v.  Young,  2  Gh.  Chamb.  Rep. 
(U.  C.)  171  Ontario,  there  was  a  judicial 
sale.  On  page  173,  the  chancellor  says: 
"When  the  bidding  ceases^  the  person  who 
had  made  the  highest  bid  is,  under  thg  gen- 
eral orders  of  the  court,  the  purchaser;  and 
that  neither  the  vendor  nor  the  auctioneer, 
nor  anyone  else,  can  interfere  and  deprive 
him  of  his  position." 

The  complainant,  in  his  brief,  says:  "In 
this    coimtry    to-day    auction    sales    under 
judicial  authority  appear  to  be  considered 
as  more  or  less  in  a  class  by  themselves;" 
and  he  lays  no  stress  on  the  last  case  as 
an  authority,  although  it  is  the  only  case 
cited    which    in   terms   upholds   his   claim. 
There  are  two  lines  of  cases  on  this  point 
as  to  judicial  sales,  which  are  brought  to- 
gether in  Anderson  v.  Wisconsin  C.  R.  Co. 
107  Minn.  296,  20  L.R.A.(N.S.)    1133,  131 
Am.  St.  Rep.  462,  120  N.  W'.  39,  16  Ann. 
Cas.   379,  in  which  it  is  stated  that  "the 
decided  weight  of  authority  is"  against  the 
doctrine  announced  in  McAlpine  v.  Young, 
supra.    leaving  this  last  case  out  of  the  ac- 
count, it  is  difficult  to  see  how  the  other 
cases  cited  afford  any  material  support  for 
the  complainant's  claim  in  the  present  case, 
that  a  contract   for  the   sale  of  land   was 
complete  between  the  respondent  and  him- 
self.    The  most  that  can  be  said   is  that 
some    of    these    cited    cases    contain    dicta 
which,  given  the  broadest  interpretation  of 
which  the  language   is  susceptible,  can  be 
held  to   imply  that   the  highest  bona   fido 
bidder  at  an  auction  sale  ought  to  be  held  to 
be  the  purchaser,  irrespective  of  anything 
else.     As  already  pointed  out,  aside  from 
some  decisions  as  to  judicial  sales,  the  view 
is  without  authoritative  support.     Tlie  law 
has  so   long   been   definitely   settled   other- 
wise that,  to  use  Professor  LangdelKs  lan- 
guage (with  the  omission  of  the  qualifying 
word   "perhaps"),  "it  is  too  late  to  ques- 
tion its  correctness."    Williston   (who  drew 
the  Uniform  Sales  Act,  hereinafter  referred 
to),   in  his   work  on   Sales,   in  considering 
the    Formation    of    Contract    at    Auctions, 
says  in  §  290:  "As  an  original  question,  it 
is  fairly  open  to  argument  whether  the  auc- 
tioneer, by  offering  goods  for  sale,  makes  an 
offer  which  ripens  into  a  contract  or  sale 
when  the  highest  bidder  accepts  the  offer, 
or  whether  putting  up  the  goods  for  sale  is 
merely   an    invitation   to   those   present   to 
make  offers,  which  they  do  by  making  bids, 
one  of  which  is  ultimately  accepted  by  the 
fall  of  the  hammer.     Under  the  first  view 
each  bid  would  amount  to  an  acceptance  of 
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the  offer  and  a  completion  of  the  contract, 
subject  to  the  condition  subsequent  tliat  no 
higher  bid  should  be  niade.  On  the  second 
view  each  bid  is  an  offer,  and  the  contract 
becomee  complete  only  when  the  hammer 
falls.  The  latter  view  seems  more  in  accord- 
ance with  the  facts,  as  the  auctioneer  may 
more  accurately  be  said  to  invite  offers  than 
himself  to  be  the  offerer,  and  the  law  has 
adopted  this  doctrine.  It  follows  that  the 
bidder  may  retract  the  bid  at  any  time  be- 
fore the  hammer  falls,  for  until  then  the 
contract  is  incomplete.  If  the  contract  is 
incomplete  so  far  as  the  bidder  is  concerned, 
it  must  also  be  incomplete  so  far  as  the 
auctioneer  is  concerned.  CJonsequently  the 
auctioneer,  unless  he  has  announced  that 
the  sale  shall  be  without  reserve  .  .  . 
may  w^ithdraw  the  goods  from  sale  at  any 
time  before  the  hammer  falls." 

The  leading  case  as  to  the  relation  in  an 
auction  sale  of  the  seller  and  the  bidder  is 
Payne  v.  Cave,  3  T.  R.  148,  100  Eng.  Re- 
print, 602,  1  Revised  Rep.  679,  supra 
(1789).  Tliat  was  an  action  to  recover 
damages  for  breach  of  contract.  The  plain- 
tiff had  offered  for  sale  at  an  auction  a 
worm  tub  and  a  pewter  worm  in  the  same. 
The  defendant  bid  £40.  The  auctioner  dwelt 
on  the  bidding,  on  which  the  defendant 
said:  "Why  do  you  dwell?  You  will  not 
get  more."  The  auctioneer  said  he  was  in- 
formed the  worm  weighed  at  least  1,300 
hundredweight,  and  was  worth  more  than 
£40.  Tlie  defendant  then  asked  if  he  would 
>v arrant  its  weight,  and,  receiving  a  negative 
answer,  then  declared  that  he  would  not 
take  it  and  refused  to  pay  for  it.  It  was 
resold  on  a  later  day  for  £30.  Tlie  action 
was  to  recover  the  difference  of  £10.  Tli« 
plaintiff  was  nonsuited.  The  court  affirmed 
the  nonsuit,  saying:  "The  auctioneer  is  th»» 
ajrent  of  the  vendor,  and  the  assent  of  both 
parties  is  necessary  to  make  the  contract 
binding;  that  is  signified  on  the  part  of  the 
seller  by  knocking  down  the  hammer, 
which  was  not  done  here  till  the  defendant 
had  retracted.  An  auction  is  not  inaptly 
called  locus  poenitenti«.  Eveiy  bidding  is 
nothing  more  than  an  offer  on  one  side, 
which  is  not  binding  on  either  side  till  it 
is  assented  to.  But  according  to  what  is 
now  contended  for,  one  party  would  be 
bound  by  the  offer  and  the  other  not,  which 
can  never  be  allowed." 

This  case  is  cited  with  approval  in  Jones 
V.  Xanney,  13  Price,  76,  96,  147  Eng.  Re- 
print, 925,  in  Routledge  v.  Grant,  4  Bing. 
6o.'i,  660,  1.30  Eng.  Reprint,  020,  1  Moore 
&  P.  717,  3  Car.  &  P.  267,  6  L:  J.  C.  P.  166, 
29  Revised  Rep.  672,  and  in  other  English 
cases.  Campbell.  Ch.  J.,  in  Warlow  v. 
Harrison,  1  El.  &  El.  295,  309,  120  Eng.. 
Beprint,  920,  925,  supra,  in  1858,  said  that  I 
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this  case  "has  been  considered  good  law  for 
nearly  seventy  years."  And  see  Fenwick 
V.  Macdonald,  F.  &  Go.  6  Sc.  Sess.  Cas.  5th 
series,  850,  41  Scot.  L.  R.  688,  12  Scot.  L. 
T.  227  (1904).  No  English  case  is  cited 
as  overruling  Payne  v.  Cave.  In  fact,  the 
English  Sale  of  Goods  Act,  1893,  accepts  the 
rule  and  embodies  it  in  §  58  (2)  where  it 
states:  "A  sale  by  auction  is  complete  when 
the  auctioneer  announces  its  completion  by 
the  fall  of  the  hammer  or  in  other  cus- 
tomary manner.  Until  such  announcement 
is  made,  any  bidder  may  retract  his  bid.*' 

This  act  applies,  of  course,  only  to  the 
sale  of  personal  property;  but  the  nature 
and  effect  of  bidding  at  public  auction  has 
never  been  held  to  be  affected  by  the  char- 
acter of  the  property  sold,  whether  real 
estate  or  personal  property. 

In  Blossom  ▼.  Milwaukee  &  C.  R.  Co.  3 
Wall.  196,  18  L.  ed.  43,  the  Supreme  Court 
says  this  as  to  the  effect  of  bidding  at 
auction:  *'4.  Biddings  at  an  auction,  says 
Mr.  Addison,  are  mere  offers,  which  may  be 
retracted  at  any  time  before  the  hammer  is 
down  and  the  offer  has  been  accepted. 
Leading  case  upon  that  subject  is  that  of 
Payne  v.  Cave,  where  it  was  expressly  held 
that  every  bidding  at  an  auction  is  nothing 
more  than  an  offer  on  one  side  until  it  has 
received  the  assent  of  the  auctioneer  as  the 
agent  of  the  owner.  Supreme  court  of  Penn- 
sylvania held,  in  the  case  of  Fisher  v.  Selt- 
zer, 23  Pa.  308,  62  Am.  Dec.  335,  that  a 
bidder  at  a  sheriff's  sale  has  a  right  to 
retract  his  bid  before  the  property  is  struck 
down  t^  him^  and  that  the  sheriff  has  no 
right  to  prescribe  conditions  which  will 
deprive  him  of  such  a  right.  Express  rul- 
ing was  that  a  bid  at  an  auction  before  the 
hammer  falls  is  like  an  offer  before  accept- 
ance, and  that  when  the  bid  is  withdrawn 
before  it  is  accepted  there  is  no  contract, 
and  that  such  a  bidder  cannot  be  regarded 
in  any  sense  as  a  purchaser.  Rule,  as  laid 
down  in  the  last  edition  of  Story  on  Sales, 
is  substantially  the  same  as  that  adopted 
in  the  preceding  case.  Speaking  of  ordinary 
sales  at  an  auction,  the  author  says  that  the 
seller  may  withdraw  the  goods  or  the  bidder 
may  retract  his  bid  at  any  time  before  they 
are  struck  off,  and  the  reason  assigned  for 
the  rule  is  that  so  long  as  the  final  consent 
of  both  parties  is  not  signified  by  the  blow 
of  the  hammer,  there  is  no  mutual  agree- 
ment to  a  definite  proposition.  But  as  soon 
as  the  hammer  is  struck  down,  savs  the 
same  author,  the  bargain  is  considered  as 
concluded,  and  the  seller  has  no  right  after- 
wards to  accept  a  higher  bid  nor  the  buyer 
to  withdraw  from  the  contract.  Same  rules 
prevail  upon  a  sale  under  common-law 
process  as  in  other  cases  of  sales  at  public 
auction,  so  far  as  respects  the  question  now 
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before  the  court.  Until  the  property  is 
actually  struck  off  to  the  bidder,  he  may 
withdraw  his  bid  as  a  mere  offer  or  proposi- 
tion." 

See  also  Corryglles  v.  Mossy,  2  La.  504; 
Newman  v.  Vonderheide,  9  Ohio  Dec.  Re- 
print, 164;  Grotenkemper  v.  Achtermeyer, 
11  Bush.  222;  Hibernia  Sav.  &.  L.  Soc.  v. 
Belinke,  121  Cal.  339,  53  Pac.  812;  Fisher 
V.  Seltzer,  supra;  Dunham  v.  Hartman,  153 
Mo.  625,  77  Am.  St.  Rep.  741,  55  S.  W. 
233;  Thomas  v.  Kerr,  96  Am.  Dec.  note, 
page  265;  Bateman,  Auctions,  **30,  126; 
2  Kent,  Com.  424;  Tillman  v.  Dunman,  114 
Ga.  406,  57  L.R.A.  784,  88  Am.  St.  Rep. 
28,  40  S.  E.  244;  McPherson  Bros.  Co.  v. 
Okanogan  County,  45  Wash.  285,  9  L.R.A. 
(N.S.)  748,  88  Pac.  199  (1907);  4  Cyc. 
1044;  Benjamin,  Sales,  6th  Am.  ed.  pp. 
422,  423;  3  Am.  &  Eng.  Enc.  Law,  501; 
Page,  Contr.  §  33;  2  R.  C.  L.  1126;  Ander- 
son V.  Wisconsin  C.  R.  Co.  107  Minn.  296, 
20  L.R.A.{N.S.)  1133,  131  Am.  St.  Rep. 
462,  120  N.  W^  39,  16  Ann.  Caa.  379. 

In  Newman  v.  Vonderheide,  9  Ohio  Dec. 
Reprint,  164,  it  is  said  that  "where  prop- 
erty offered  at  public  auction  for  sale  is 
withdrawn  before  the  acceptance  of  a  bid, 
there  is  no  contract  of  sale,  and  the  highest 
bidder  cannot  compel  a  conveyance  by  an 
action  for  specific  performance.** 

In  McPherson  Bros.  Co.  v.  Okanogan 
County,  45  Wash.  285,  9  L.R.A.(N.S.)  748, 
88  ,Pac.  190,  the  defendant  advertised  real 
estate  for  sale  at  public  auction  to  the  high- 
est bidder  for  cash.  When  the  property  was 
offered  for  sale  as  advertised,  the  plaintiff 
made  a  bid  which  was  the  only  and  highest 
bid.  The  county  treasurer  refused  to  accept 
it  and  to  knock  down  the  property  to  the 
plaintiff,  and,  on  subsequent  tender  of  the 
sum  bid,  refused  to  accept  it  and  to  convey 
the  property.  In  a  proceeding  for  specific 
performance  the  court  held  that  there  was 
"no  contract  of  sale  between  the  parties," 
and  "no  contract  capable  of  being  specifical- 
ly performed."  In  Anderson  v.  Wisconsin  C. 
R.  Co.  107  Minn.  296,  20  L.R.A.(N.S.)  1133, 
131  Am.  St.  Rep.  462,  120  N.  W.  39,  16  Ann. 
Cas.  379  (1909),  which  was  an  action  for 
damages  for  not  selling  to  the  plaintiff  as 
the  alleged  highest  bidder  at  an  auction 
sale  certain  real  estate,  the  question  con- 
sidered in  this  case  was  very  carefully 
examined  and  thoroughly  discussed.  Re- 
ferring to  the  view  herein  pressed  by  the 
complainant,  the  court,  on  page  313  of  107 
Minn.,  states  the  case  thus:  ''It  is,  in  fact, 
utterly  irreconcilable  with  principles  which 
are  universally  recognized.  Mutuality  is  an 
essential  element  of  a  contract.  One  party 
thereto  cannot  be  bound  and  the  oth6r  re- 
main free.  If  the  announcement  of  an 
auction  is  an  offer  to  sell  to  the  highest 
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good-faith  bidder,  and  the  contract  is  closed 
when  the  bid  is  made,  both  the  vendor  and 
the  vendee  must  be  bound  thereby.  But  it 
is  conceded  by  all  the  authorities  that  the 
bidder  may  withdraw  his  bid  at  any  time 
before  the  hammer  falls,  and  this  means 
necessarily  that  the  bid  is  a  mere  offer 
which  is  not  binding  until  accepted." 

And  on  page  314  of  107  Minn.:  "A 
bid  is  an  offer  which  is  accepted  when 
the  hammer  falls,  and  until  the  acceptance 
of  the  bid  is  signified  in  some  manner,  nei- 
ther party  assumes  any  legal  obligation  to 
the  other.  At  any  time  before  the  highest 
bid  is  accepted,  the  bidder  may  withdraw 
his  offer  to  purchase,  or  the  auctioneer  his 
offer  to  sell." 

Hartwell  v.  Gurney,  16  R.  I.  78,  13  Atl. 
113,  is  suggested  as  giving  support  to  the 
complainant's  view,  where  the  court,  on  page 
80  of  16  R.  I.  said:  "An  offer  to  sell  at 
auction  is  an  offer  to  sell  to  the  highest 
bidder,  and  every  bid  is  an  inchoate  accep- 
tance, entitling  the  bidder  to  the  property 
offered,  if  it  turns  out  to  be  the  highest, 
and  there  is  no  retraction  on  either  side  be- 
fore the  hammer  falls." 

Leaving  out  the  last  clause,  the  quota- 
tion may  be  taken  to  lend  support  to  com- 
plainant's claim,  but  the  last  clause  de- 
stroys that  support,  for  that  clause  clearly 
indicates  that  both  owner  and  bidder  may 
retract  before  the  hammer  falls,  and  that 
neither  one  of  them  is  contractually  bound 
until  it  does  fall.  The  passage  is  dictum, 
and  apparently  is  not  stated  with  the  clear- 
ness and  precision  ordinarily  so  char- 
acteristic of  the  learned  justice  who  wrote 
the  opinion.  The  seeming  contradiction  in 
the  language  would  disappear  by  substitut- 
ing the  words  "a  possible  purchase"  for  "an 
inchoate  acceptance,"  and,  thus  read,  the 
passage  would  be  in  accord  with  the  pre- 
vailing authorities. 

But  the  whole  matter  of  wiiether  a  bid 
at  an  auction  is  an  offer  capable  of  bein^ 
withdrawn  before  the  fall  of  tlie  hammer, 
or  is  the  acceptance  of  an  offer  binding  own- 
er and  bidder  to  a  contract,  is  definitely 
settled,  so  far  as  personal  property  is  con- 
cerned, by  section  5,  chap.  262,  Gen.  Laws 
1909.  Tills  is  a  portion  of  the  Uniform 
Sales  Law  enacted  in  this  and  many  other 
states  which  is  similar  in  its  provisions  to 
the  Sale  of  Goods  Act  of  England.  Said  §  5 
provides,  among  other  things,  as  follows: 
''(2)  A  sale  by  auction  is  complete  when 
the  auctioneer  announces  its  completion  by 
the  fall  of  the  hammer,  or  in  other  custom- 
ary manner.  •  Until  such  announcement  is 
made,  any  bidder  may  retract  his  bid;  and 
the  auctioneer  may  withdraw  the  goods  from 
sale  unless  the  auction  has  been  announced 
to  be  without  reserve." 
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Aa  already  poitited  out  there  is  no  inher- 
ent or  necessary  difference  in  the  manner 
of  condneting  auction  sales  as  affected  by 
the  character  of  the  property  sold,  whether 
it  be  real  or  personal.  Of  course  an  act 
governing  only  the  sale  of  goods  would  iiot> 
in  its  termsy  refer  to  the  sale  of  real  estate, 
but  as  these  UDiform  acts  are  attempts  to 
embody  in  legislation  what  has  already 
been  generally  declared  to  be  the  law  by  the 
courta,  no  good  reason  is  apparent  for 
refusing  to  follow  in  all  auction  sales  a  rule 
thus  sanctioned.  Applying  the  rule  (2) 
above  quoted,  it  is  plain  that  the  complain- 
ant in  this  case  was  at  liberty  at  any  time 
before  the  hammer  fell  to  withdraw  his  bid; 
that  the  auctioneer,  as  agent  of  the  respond- 
ent, was  likewise  at  liberty  to  withdraw  the 
land  from  sale,  inasmuch  as  the  auction  had 
not  been  announced  to  be  without  reserve. 
In  other  words,  the  statute  recognieea  a 
bid  as  an  offer,  and  not  a^  the  acceptanoe  of 
au  offer,  and  olearly  implies  that  bo  contract 
exists  until  the  hammer  falls.  Undoubtedly 
this  rule,  in  the  absence  of  aa  express  an- 
nouncement that  the  sale  is  to  be  without 
reserve,  does  permit  an  owner  to  "put  up 
propeitj  merely  'to  feel  the  public  pulse' 
and  see  if  he  ean  get  a  better  price  than  ha 
can  at  private  sale,"  as  complainant  states 
and  criticizes  in  his  brief.  The  knocking 
down  of  property  on  the  highest  bid  made 
by  Brigham  as  the  agent  of  the  owner  must 
at  least  be  given  the  effect  of  a  withdrawal 
of  the  property  from  sale.  It  certainly 
n^gatlres  9iiy  intention  to  ascepit  eelnplaiBrv 
ant's  bid.  The  honorable  and  sti-aight- 
forward  course  would  have  been  to  make  an 
open  withdrawal  if  the  highest  bona  fide 
bid  were  not  satisfactory  to  the  owner; 
but,  inasmuch  as  it  appears  tbat  the.  owner 
was  not  bound  contractually  to  the  bidder 
up  to  the  fall  of  the  hamer^  we  are  unable 
to  understand  how  that  event,  coupled  with 
the  auctioneer's  announcement  of  the  sale 
of  the  property  to  another  person  for  a 
higher  price,  can  possibly  be  construed  to 
be  an  acceptance  of  a  lower  bona  fide  bid 
and  the  completion  of  a  sale  to  the  lower 
bidder.  We  do  not  think  it  was  such  an 
acceptance.  It  is  our  judgment  that  the 
bill  fails  to  show  the  existence  of  a  con- 
tract of  sale  by  the  respondents  to  the 
complainant,  and'  that  the  decision  of  the 
presiding  justice  of  the  superior  court  in 
ftUdlaiuing  the  demurrer  was  correct. 

Tlie  appeal  of  the  complainant  is  dis* 
miissed,  the  decree  of  the  Superior  Court 
appealed  from  is  alHrmed,  and  the  cause  is 
remanded  to  the  Superior  Court  for  further 
proeeedings* 
L.R.A.1P17A. 


A  petition  fot  rehearing  having  been  filed, 
the  following  Per  €itrl<am  response  was 
handed  down  on  June  2,  1916  ( —  R.  I.  — , 
94  Atl.  152)  : 

The  opinion  in  this  case  dismissing  com- 
plainant's appeal  was  handed  dowA  April 
14,  1915,  and  the  following  Ma^  7th  «om- 
plainant,  by  permission  of  the  court,  filed  a 
motion  for  leave  to  reargue  his  appeal,  and 
has  stated  his  reasons  therefor  at  tengthi 
No  reason  is  now  offered  which  had  not 
alicady  been  considered  by  this  court  in  its 
opinion,  but  greater  stress  is  laid  upon  oer* 
tain  points  than  was  placed  in  ocmplain- 
ant's  original  argument  as  presented  orally 
apd  by  brief,  and  the  attempt  ia  made  to 
show  that  certain  cases  already  olted  and 
con8idere<I  should  be  interpreted  as  more 
favorable  to  the  complainant  than  they 
have  been  by  this  court.  It  is  recognized 
that  the  fundamental  question  is:  Was  a 
contract  of  purchase  and  sale  entered  into 
by  complainant  and  respondent? 

1.  The  complainant  now  stix)ngly  urges 
that  in  this'  case,  because  courts  and  text' 
writers  have  either  expressly  or  in  effect 
said:  "A  valid  and  binding  contract  of  sale 
is  made  when  the  hammer  falls," — when  the 
auctioneer  knocked  down  the  property  and 
declared  it  sold  to  John  O.  Brigham  for  10 
cents  a  square  foot,  and  so  entered  it  in 
his  auctioneer's  book,  he  nevertheless  had 
by  the  fall  of  his  hammer  contracted  to  sell 
the  property  to  the  complainant  for  16 
cents  a  square  foot,  because  Brigham  was 
the  respondent's  agent,  and  because  com- 
plainant's was  the  higheat  })ona  fide  bid. 
Having  already  in  the  opinion  considered 
the  'point,  it  is  sufficient  now  to  say  that 
we  regard  the  complainant's  argument  as 
unsound,  if  not  sophistieal. 

2.  The  complainant  has  twice  stated  in 
his  motion  that  the  question  raised  in  this 
case  is  an  entirely  novel  one,  and  yet  ho 
also  twice  says  that  in  Veazie  v.  Williams, 
8  How.  134,  12  U  ed.  1018,  the  Supreme 
Court  of  the  United  States  declared  that  the 
respondent  vendors  had  contracted  with  the 
highest  bidder  at  the  highest  bona  fide 
bid.  If  the  statement  be  true,  then,  of 
course,  the  element  of  novelty  is  eliminated 
from  the  case,  although  tliat  is  not  a  very 
important  matter.  We  do  not  think,  how- 
ever, that  the  statement  is  true.  In  tlic 
Veazie  Case  the  auction  sale  took  place 
January  1,  1836;  the  suit  to  rescind  was 
filed  in  1841;  decision  therein  was  rendered 
in  1846  in  the  circuit  court,  and  in  the 
Supreme  Court  in  1850.  The  latter  court 
found  that  the  sale  sought  to  be  rescinded 
was  fraudulent  on  account  of  the  auction- 
eer's puffing  bids,  ''though  no  evidence  is 
seen  of  fraud  practised  by  the  respondents 
in  person,  nor  by  their  express  direction." 
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The  answer  set  up  that  since  the  auction 
sale  "there  haa  been  a  great  depreciation 
in  such  property,  owing  to  an  increase  in 
the  number  of  mills,  the  scarcity  of  timber, 
and  financial  difficulties  in  that  region,  by 
which  mill  sites  have  much  depreciated  in 
value."  In  the  statement  of  the  case  it  is 
said:  "The  witnesses  all  concurred  that 
there  had  been  a  great  depreciation  in  the 
market  value  of  mills  and  mill  privileges 
since  January  1,  1836." 

The  court  goes  on  to  say  in  8  How.  on 
page  169:  "All  that  remains  is  to  decide 
upon  the  most  equitable  course  to  carry 
these  views  into  effect,  consistent  with  sound 
principles.  One  mode  is  to  set  aside  un- 
conditionally the  whole  sale,  for  the  fraud 
practised  in  it,  and  have  the  mills  reoon- 
veyed  by  Veazie,  and  the  money,  notes,  and 
mortgage  returned  by  the  respondents.  An- 
other mode  is  to  treat  as  unjust  only  so 
much  of  the  proceedings  as  was  fraudulent; 
that  is,  the  excess  of  price  over  $20,000  ob- 
tained by  by-bidding,  and  to  cause  that 
excess  only  to  be  refunded.  To  attain  this 
last  result  in  some  way  is  preferable,  con- 
sidering the  length  of  time  which  has 
elapsed  here,  and  the  probable  deterioration 
in  value  of  the  mills  by  use  and  the  fall  of 
prices  in  the  market  since  the  inflation  of 
1836." 

And  in  8  How.  on  page  161,  it  says:  "We 
can  set  aside  the  whole  sale  and  contract; 
but,  instead  of  doing  it  unconditionally,  the 
plaintiff  should   be   required    first    to    do 


equity,  and  to  allow  any  counterrailing  equi- 
ties on  the  part  of  the  respondents." 

And  the  court  accordingly  granted  the 
complainant  relief,  but  upon  equitable 
terms.  The  court,  of  course,  did  not  make 
a  new  contract  for  the  parties,  but  it  did, 
in  its  equitable  settlement  of  the  con- 
troversy, impose  terms  which  neither  party 
asked  or  desired.  The  decree  required  to  be 
entered  shows  this.  It  runs:  "And  this 
court,  .  .  .  doth  now  here  order,  ad- 
judge, and  decree  that  the  aforesaid  sale, 
as  above  set  forth,  be  and  the  same  is  here- 
by rescinded  and  set  aside,  that  the  said 
complainant  shall,  as  equitable  terms,  re- 
tain the  said  property  at  and  for  the  said 
sum  of  $20,000,  part  of  the  moneys  paid  by 
him  to  the  said  defendants." 

These  citations  clearly  show  that  the 
statement  that  in  that  case  the  Supreme 
Court  "declared  that  he  [the  owner]  had 
contracted  with  the  highest  bidder  at  the 
highest  bona  fide  bid"  is  without  warrant. 
Had  the  court  found  such  a  contract  to 
exist,  it  is  obvious  that  it  would  have  said 
so  plainly,  and  not  have  based  its  decision 
upon  the  exercise  of  its  power  in  imposing 
equitable  terms.  The  fact  that  the  results 
may  be  the  same  is  not  materiaL 

The  other  matters  referred  to  in  the  mo- 
tion were  sufficiently  considered  in  the  opin- 
ion already  handed  down,  and  do  not  need 
discussion. 

The  motion  for  reargument  is  denied. 


Annotatioii — ^Rigfat  to  wi 


property  from  auctioo  sale  after  it  has 
been  o£Fere<L 


Earlier  cases  on  this  question  will  be 
found  in  notes  to  Tillman  v.  Dunman,  57 
L.R.A.  784,  and  Anderson  v.  Wisconsin 
C.  R.  Co.  20  L.R.A.(N.S.)  1133. 

The  decision  in  Freeman  v.  Poole, 
ante,  63,  that  an  offer  without  any  notice 
of  reservation  to  sell  real  estate  at  auc- 
tion does  not  enable  the  highest  bidder 
to  complete  a  contract  which  he  can  spe- 
cifically enforce  by  the  mere  anounce- 
ment  of  his  bid,  but  the  owner  may  re- 
ject the  offer  or  raise  the  bid  through  his 
own  agent, — in  other  words,  that  in  such 
a  case  a  bid  is  merely  an  offer,  and  not 
an  acceptance  of  an  offer  to  sell,  and 
that  the  owner  may  withdraw  the  prop- 
erty from  sale  after  the  bid,  so  long  as 
there  has  been  no  acceptance  thereof, — 
appears  sound  and  in  accord  with  the 
trend  of  judicial  opinion  as  disclosed  in 
the  cases  cited  in  this  and  the  earlier 
notes  on  the  question.  It  appears,  how- 
ever, from  the  cases  cited  in  the  earlier 

noteB,  that  heretofore  the  mle  in  this  re- 
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gard  has  not  been  clearly  defined  either 
in  England  or  the  United  States.  It  is 
said  in  the  note  in  57  L.R.A.  784,  that, 
upon  the  whole,  it  seems  that  the  right 
to  withdraw  property  from  an  auction 
sale  B,iter  it  has  been  put  up  depends  up- 
on the  nonexistenee  of  a  binding  obliga- 
tion on  the  part  of  the  auctioneer  to  sell 
after  a  bid  has  been  made,  and  that  the 
existence  of  such  an  obligation  is  still 
an  open  question,  although  the  doctrine 
that  the  bidder  may  retract  at  any  time 
before  the  hammer  falls  is  considered  as 
settled  by  many  writers  and  decisions. 
The  cases  cited  in  the  note  in  20  L.R.A. 
(N.S.)  1133,  on  this  subject,  appear,  in 
general,  together  with  the  case  of  An- 
derson V.  Wisconsin  C.  R.  Co.  (1909)  107 
Minn.  296,  131  Am.  St.  Rep.  462,  120  N. 
W.  39,  16  Ann.  Cas.  379,  to  which  the 
note  is  appended,  to  support  the  proposi- 
tions that  an  announcement  or  advertise- 
ment that  certain  property  will  be  sold 
at  auction  to  the  highest  bidder  is  a  mere- 
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deolaratioii  of  intenlion  to  hold  an  auc- 
tion at  which  bids  will  be  reeeiyed;  that 
it  is  not  an  offer  to  sell  which  becomes 
binding,  even  eonditionally,  on  the  own- 
er when  a  bid  is  made;  that  a  bid  at 
such  a  sale  is  an  offer  to  purchase^  and 
that,  until  aecepted,  no  contract  relation 
exists;  and  that  at  any  time  before  the 
bid  is  accepted  the  bidder  may  withdraw 
his  offer  to  purchase,  or  the  owner  his 
offer  to  selL  These  decisions,  with  that 
in  Freeman  v.  Poole,  tend  to  clarify 
the  law  on  a  question  on  which  the 
earlier  decisions  were  in  conflict  and 
eonfusioB. 

In  New  York  v.  Union  News  Co. 
(1915)  169  App.  DiT.  278,  154  N.  Y. 
Supp.  638,  the  rale,  which  the  court 
stated  was  particularly  applicable  to  an 
auction  sale,  was  said  to  be  that  a  right 
reserved  to  reject  any  or  all  bids  is  to  be 
exercised  before  the  ace^tanoe  of  any 
bid,  that  the  auctioneer  is  the  agent  of 
the  Tender,  and  that  his  act  in  accepting 
a  bid  is  the  act  of  the  vendor.  And  it 
was  held  that  the  right  reserved  by  the 
dock  commissioner,  in  a  proposal  for 
bids  for  certain  privil^es  on  a  munici- 
pal ferry  terminal  in  New  York  city,  to 
reject  any  or  all  bids,  could  not  be  exer- 
cised two  days  after  the  sale,  where  the 
auctioneer  had  unconditionally  accepted 
the  highest  bid,  and  the  bidder  had  paid 
the  auctioneer's  fees,  and  had  deposited 
the  first  quarter's  rent  with  the  cashier 
of  the  department  of  docks. 

In  United  States  ex  reL  Goldberg  v. 
Meyer  (1911)  37  App.  D.  C.  282,  it  was 
held  that  the  Secretary  of  the  Navy,  un- 
til acceptance  of  a  bid,  might  withdraw 
from  sale  a  vessel  belonging  to  the 
United  States,  condemned  and  adver- 
tised for  sale  under  the  Act  of  Congress 
of  1883,  after  the  opening  of  the  bids, 
notwithstanding  the  highest  bidder  had 
complied  with  all  the  terms  and  condi- 
tions of  the  sale,  and  the  statute  and  the 
advertisement  of  the  sale  did  not  ex- 
pressly reserve  the  right  to  reject  bids, 
but  stated  that  the  vessel  would  be  sold 
to  the  bidder  offering  the  highest  price 
above. the  appraised  value.  It  was  said: 
'^The  statute  under  consideration  does 
not,  in  terms,  declare  that  la  vessel,  when 
offered  for  sale,  shall  not  be  withdrawn, 
but  shall  be  declared  sold  to  the  highest 
bidder,  regardless  of  conditions  that 
may  arise  after  the  advertisement,  ren- 
dering it  important  to  reconsider  the  de- 
cision to  sell,  and  to  retain  the  vessel 
for  the  uses  of  the  government;  nor  can 
we  interpret  it  so  to  mean.  All  that  it 
commands  is  that  the  vessel  shall  be  of- 
fered for  sale  in  a  particular  manner, 
L.R.^.1017A. 


and  that  'any  vessel  sokl'  shall  be  de- 
livered to  the  purchaser.  Congress 
might  have  directeid  the  sale  to  be  made 
at  public  auction  to  the  highest  bidder, 
instead  of  through  written  bids  to  be 
opened  upon  the  advertised  date.  Had 
this  been  done,  it  could  not  be  successful- 
ly contended  that  the  sale  at  such  auction 
would  be  complete  until  the  acceptance 
of  the  highest  bid.  It  is  settled  law 
that  an  auction  sale,  whether  made  by 
a  private  owner  or  by  an  officer  under 
execution  of  a  decree,  is  not  complete 
until  the  bid  shall  have  been  accepted, 
and  the  property  struck  off  and  declared 
sold  to  the  bidder.  The  seller  may  de- 
cline to  accept  the  bid,  and  may  with- 
draw the  property  from  sale.  Until  ac- 
ceptance of  his  bid,  the  bidder  acquires 
no  title  to  the  property.  .  .  .  We 
perceive  no  difference  between  a  sale 
made  at  public  outcry,  and  one  made 
in  the  manner  prescribed  by  statute. 
In  each  case  it  is  an  offer  for  sale  to 
the  highest  bidder,  and  no  sale  is  made 
until  the  bid  is  accepted.  Here,  not- 
withstanding the  relator's  bid  was  the 
highest,  and  its  acceptance  might  have 
been  advisable,  the  representative  of  the 
government  charged  with  the  conduct  of 
the  sale  decided  not  to  accept  it,  and 
therefore  no  sale  was  actually  made." 

Cases  of  auction  sales,  it  was  said  in 
McDonald  v.  Green  (1885)  5  Haw.  325, 
are  to  the  effect  that  the  contract  with 
the  purchaser  is  dosed  when,  by  the  fall, 
of  the  hammer,  the  bid  is  accepted,  and 
that  the  bid  may  be  withdrawn  before 
such  acceptance.  And  it  was  held  that 
assignees  of  a  bankrupt  store,  who  had 
advertised  merely  that  they  were  pre- 
pared to  receive  bids  for  the  bankrupt 
stock,  and  that  bids  would  be  closed  on 
a  certain  date,  could  not  be  compelled 
in  equity  to  accept  the  highest  bid. 

It  is  said  in  the  earlier  note  on  this 
question,  in  57  L.R.A.  784,  that  the  doc- 
trine is  firmly  established  that  a  bidder 
may  retract  his  bid  at  any  time  before 
the  hammer  falls,  and  attention  is  there 
called  to  the  fact  that  it  is  difficult  to 
reconcile  this  doctrine  with  that  ac- 
cepted by  some  of  the  decisions,  that  the 
property  cannot  be  withdrawn  after  a 
bid  has  been  made.  Apparently,  if  the 
bidder  may  retract  his  bid  before  accept- 
ance, there  has  been  n6  contract,  even 
conditionally,  consummated  between  him 
and  the  owner  by  the  making  of  the  bid, 
and  this  doctrine  would  appear  consist- 
ent only  with  the  theory  that  the  right 
of  withdrawal  of  the  property  from  sale 
may  be  exercised  by  the  owner  before 
acceptance,  even  after  a  bid  has  been 
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iiiade.  Accordiagly^  cases  which  uphold 
the  right  of  the  bidder  to  withdraw  his 
bid  before  accept aiioe  appear  also,  by 
imphcation,  to  sustain  the  latter  theory. 
The  proposition  that  a  bid  at  a  judi- 
cial sale  amounts  only  to  a  proposal  to 
l>uyy  and  that  until  the  crier  at  the  sale, 
by  the  fall  of  the  hammer  or  other  rec- 
ognized act  of  acceptance,  signifies  as- 
sent to  the  proposal,  there  is  no  contract, 
and  the  proposal  may  be  withdrawn,  is 
expressly  approved  in  George  v.  Pra- 
cheil  (1912)  92  Neb.  81,  137  N.  W.  880, 
although  it  was  there  found  that  the  bid 
had  been  accepted  without  any  intima- 
tion of  withdrawal.  As  sustaining  the 
proposition,  the  court  cited  Payne  v. 
Cave  (1789)  3  T.  R.  149,  100  Bug.  Re- 
print, 502  1  Revised  Rep.  679,  and  Blos- 
som V.  Milwaukee  &  C.  R.  Co.  (1866)  3 
Wall.  (U.  S.)  196,  18  L.  ed.  43  (set  out 
in  the  note  in  57  L.R.A.  on  pages  786 
and  789,  respectively) ;  also  Nebraska 
Loan  &  T.  Co.  v.  Hamer  (1894)  40  Neb. 
281,  58  N.  W.  695,  and  Fisher  v.  Seltzer 
(1854)  23  Pa.  308,  62  Am.  Dec.  335.  • 


The  neees^dty  of  an  acceptanee  of  a  bid 
at  a  judicial  sale  before  a  binding  con- 
tract is  consummated  is  implied  in  sueh 
statements  as  that  in  Continental  Ins. 
Co.  V.  Reeve  (L909)  135  App.  Div.  737, 
119  N.  Y.  Supp.  901,  that  a  bid  at  a  fore- 
eiosure  sale  may  be  d^eemd  an  offer  to 
purchase  title,  and  such  bid,  when  ac- 
cepted, so  far  constitiites  a  contract  that 
a  bidder  may  not  withdraw  his  bid  ex- 
cept under  circumstances  that  will  jus- 
tify the  rescission  or  reformation  of  an 
ordinary  contract  for  the  sale  of  land. 
An  appeal  was  dismissed  in  (1010)  198 
N.  Y.  595,  92  N.  E.  1081.  The  above  was 
quoted  with  approval  in  Hayward  v. 
AVemple  (1912)  352  App.  Div.  195,  136 
N.  Y.  Supp.  625,  which  is  aiHrmed  with- 
out opinion  in  (1912)  206  N.  Y.  692,  9l> 
N.  E.  1108. 

Of  course,  if  the  sale  is  announced  to 
be  without  reserve,  a  liability  may,  as 
indicated  in  Freeman  v.  Poole,  arise 
from  a  withdrawal  of  the  property  from 
the  sale  after  a  bid.  R.  E.  IL 
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R.  A.  SHERMAN'S  SONS  COMPANY, 

Appt. 

(—  R.   T.  — ,   08   Atl.   109.) 

^faster  and  servant  —  failure  to  glvo 
notice  of  injury  —  excuse. 

1.  An  injured  workman  is  within  the 
provision  of  the  statute  excusing  notice  to 
be  given  the  employer  within  thirty  days 
in  case  of  accident,  mistake,  or  unforeseen 
cause,  where,  a  week  after  the  accident,  he 
was  taken  to  a  distant  city  for  an  opera- 
tion, after  which  for  a  time  he  was  in  ex- 
tremis, not  allowed  to  talk,  and  had  a  very 
stormy  convalescence  which  covered  the  bal- 
ance of  the  thirty-day  period,  during  which 
he  could  not  personally  have  prepared  the 
required  notice,  although  he  miglit  during 
the  last  two  weeks  have  sent  word  to  the 
employer  had  it  occurred  to  him  to  do  so. 
For  other  ctises,  see  Master  and  Servant,  IL 

a,  1,  m  IHg.  1-52  N,  8. 

Appeal  —  qiiosUon  of  fact  —  sickness 
as  accident. 

2.  A  finding  by  the  trial  judge  that  ill- 
ness of  an  injured  employee  after  the  acci- 

Note.— The  American  cases  on  the  pro- 
vision as  to  notice  of  injury  in  the  work- 
men's compensatiou  acta  are  treated  at 
page  244.  and  the  English  cases  at  page  83, 
of  the  note  in  L.R.A.1916A,  covering  the 
entire  subject  of  workmen's  compensation 
acts. 
L.R.A.1917A.      - 


dent  was  an  accident,  mistake,  or  unfore- 
seen cause  which,  under  the  Workmen's 
Compensation  Act,  excused  notice  to  the  rnv 
ployer  of  the  accident  within  thirty  days, 
is  one  of  fact  within  the  rule  that  questions 
of  fact  cannot  be  reviewed  by  the  appellate 
court. 

For  other  cases,  see  Appeal  oaxd  Error,  VII, 
I  3,  in  Dig.  1-52  N.  8. 

(Vincent,  J.,  dissents.) 

(July  6,  1016.) 

APPEAL  by  respondent  from  a  decree  of 
the  Superior  Court  for  Washington 
County  in  favor  of  petitioner  in  a  proceed- 
ing under  the  Workmen's  Compensation 
Act,  to  recover  compensation  for  an  injury 
sustained  by  him  while  in  respondent'K 
employ.     Affirmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  Harry  B.  Agard,  for  appellant: 
Petitioner  is  not  entitled  to  compensation 
for  an  indefinite  period  when  the  injury  and 
1  the  effects  of  Uie  injury  have  ceased  to  be 

an  element  of  his  present  condition. 
i      1    Bradbury,    Workmen's    Compensation, 
pp.  391,  302,  §  23,  p.  302;  Mack  v.  Pacific 
Toleph.    &    Teleg.     Co.     Cal.     Indus.    Acci. 
Board. 

j  There  was  no  evidence  upon  which  to  base 
the  finding  of  the  court  that  the  petitioner 
did  not  know  the  fact  of  his  injury. 

Atlantic  V.  k  M.  Ins.  Co.  v.  Wilson,  G. 
&  Co.  5  R.  I.  479. 
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Wliat  oonrtitutes  accident,  mistake,  or 
unforeseen  cituse  is  a  question  of  law. 

Bolster  v.  Bolster,  33  R.  I.  368,  87  Atl. 
23. 

Petitioner  is  not  entitled  to  liave  his  fail- 
are  to  give  the  notice  excused  by  reason  of 
accident,  mistake,  or  unforeseen  cause. 

Haggelund  v.  Oakdale  Mfg.  Co.  26  R.  I. 
521,  60  Atl.  106;  Seward  y.  Johnson,  27 
R.  I.  396,  62  Atl.  660;  Howard  v.  Capron, 
3  R.  I.  182;  Hartley  v.  Rhode  Island  Co. 
28  R.  I.  244,  66  Atl.  576;  McKeough  t. 
Gifford,  30  R.  I.  192,  73  Atl.  1085;  Jaek- 
vony  V.  Colaluea,  29  R.  T.  441,  72  Atl.  289 ; 
Allen  V.  Russell,  33  R.  I.  422,  82  Atl.  129; 
Healey  v.  George  K.  Blake  Mfg.  Co.  180 
Mass.  270,  62  N.  E.  270;  Grebenstein  v. 
Stoae  &.  W.  Engineering  Corp.  209  Mans. 
196,  95  N.  E.  603 ;  Batchelder  v.  White,  28 
R.  I.  465,  68  Atl.  320;  Maloney  v.  Cook,  21 
R.  I.  472,  44  Atl.  692;  Taylor  v.  Peck,  29 
R.  I.  481,  72  Atl.  645. 

The  notice  required  by  the  statute  is  re- 
quired for  the  protection  of  the  employer; 
and  where  there  has  been  no  notice,  damage 
is  presumed  to  hare  resulted  to  him  and 
prejudice  to  his  rights. 

McNamam  r.  Boston  4  M.  R.  Co.  216 
Mass.  606,  104  X.  £.  286;  1  Bradbury, 
Workmen's  Compensation,  2d  ed.  766;  Eger- 
ton  V.  Moore  [1912]  2  K.  B.  308,  106  U  T. 
X.  S.  663,  81  L.  J.  K.  B.  N.  S.  606,  5  B. 
W.  C.  C.  284. 

The  fact  that  it  did  not  ooeur  to  the 
petitioner  to  give  the  notice  when  he  had 
the  capacity  to  do  so  is  no  exeuse  for  him. 

1  Bradbury,  Workmen's  Compensation,  p. 
767;  Judd  t.  Metropolitan  Asylums  Board, 
5  B.  W.  O.  C.  420. 

Whether  or  not  a  particular  state  of  facts 
institutes  reasonable  cause  for  failure  to 
give  notice  is  a  question  of  law. 

1  Bradbury,  Workman's  Compensation,  p. 
787;  Moore  v.  Naval  Colliery  Co.  [1912]  1 
K.  B.  28,  81  L.  J.  K.  B.  N.  S.  149,  105  L. 
T.  X.  S.  838,  5  B.  W.  C.  C.  87. 

Messrs.  A.  B.  Crafts  and  George  R.  Mc- 
Kcuiia.  for  appellee: 

Petitioner  was  excused  by  accident,  mis- 
take, or  unioreseeu  cause,  from  giving 
notice  within  thirty  days  after  the  injury, 
Uaggelund  v.  Oakdale  Mfg.  Co.  26  R.  1. 
»20.  60  AU.  106;  Marshall  v.  McCormick, 
27  R.  I.  357,  62  Atl.  212;  Marshall  v.  Gray, 
26  R.  I.  617,  59  Atl.  744;  McCotter  v.  New 
Shoreham,  23  R.  I.  100;  40  Atl.  696;  Baker 
V.  Tyler,  28  R.  I.  162,  66  Atl.  66. 

PetitioBer's  injury  was  a  personal  injury 
by  accident,  arising  out  of  or  in  tlije  coarse 
of  his   employment. 

Carroll  v.  What  Cheer  Rtables  Co.  —  R. 
I  — ,  L.R.A.1016T),  164,  90  Atl.  210. 
LR.A.191 7A. 


Sweetland,  J.,  deliinered  the  opinion  of 
the  court: 

This  matter  is  before  us  upon  the  re- 
spondent's appeal  from  a  final  decree  of  the 
superior  court,  entered  upon  a  petition  filed 
under  the  Workmen's  Compensation  Act 
(Pub.  Laws  1011-12,  chap.  831).  The  peti- 
tioner seeks  to  recover  compensation  from 
the  respondent  for  injuries  alleged  in  the 
petition  to  have  been  sustained  by  the  peti- 
tioner by  reason  of  accident  arising  out  of 
and  in  the  course  of  his  employment  by  the 
renpondent.  Mr.  Justice  Barrows,  *  of  tho 
superior  court,  who  heard  said  petition, 
ordei*ed  the  entry  of  final  decree  in  favor  of 
the  petitioner.  From  an  examination  of  the 
transcript  of  evidence  we  are  of  the  opinion 
that  all  the  findings  of  fact  made  by  said 
justice  and  contained  in  said  decree  are  sup- 
ported by  legal  evidence.  The  respondent's 
reasons  of  appeal  set  forth  no  question  of 
law  or  equity,  decided  adversely  to  the  re- 
spondent, which  entitles  it  to  have  the  de- 
cree of  the  superior  court  reversed  or 
modified. 

There  is  but  one  contention  of  the  peti- 
tioner which  seems  to  us  to  require  par- 
ticular consideration  in  this  opinion.  Tlie 
question  involved  therein  is  likely  to  fre- 
quently arise  in  proceedings  under  said 
act  and  we  have  treated  the  same  at  length. 
It  appeared  that  the  petitioner  did  not  givo 
notice  of  said  injury  to  the  rctjpondont  with- 
in thirty  days  after  the  happening  thereof. 
Said  justice  held  that,  in  all  the  circum- 
stances of  the  case,  sucli  "notice  within 
thirty  days,  as  required  by  the  act,  was  ex- 
cused by  reason  of  accident,  mistake,  or 
unforeseen  cause."  ii 

Although  we  are  of  the  opinion  that,  upon 
a  strict  construction  of  the  statute,  the  re- 
spondent's appeal  should  be  denied,  it 
should  not  be  overlooked  that  the  act,  and 
like  acts  in  the  different  states,  are  imi- 
versally  considered  as  of  a  remedial  char- 
actor,  the  provisions  of  which  should  be  con- 
strued broadly  and  liberally  in  order  to 
efTectuate  their  purpose.  Powers  v.  Hotel 
Bond  Co.  80  Conn.  143,  93  Atl.  246;  Ken- 
nerson  v.  Thames  Towboat  Co.  89  Conn.  367, 
L.R.A.1916A,  436,  94  Atl.  372.  In  Young 
V.  Duncan.  218  IMasa.  346,  106  N.  E.  1,  the 
court,  in  its  consid oration  of  the  Massachu- 
softs  Workmen's  Compensation  Act,  said; 
"The  act  is  to  be  interpreted  in  the  light  of 
its  purpose,  and,  so  far  as  reasonably  may 
be,  to  promote  the  accomplishment  of  its 
beneficent  design." 

This  court  in  its  former  opinions  has  rec- 
ognized the  liberal  spirit  of  this  legislation, 
and  has  been  guided  by  that  liberality  in 
the  conHtruction  of  the  provisions  of  the 
Rhode  Island  act,  and  in  the  application  of 
those  provisions  to  particular  caaes. 
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The  justice  preBiding  in  the  superior 
court  found  that  the  petitioner,  while  en- 
gaged in  the  employ  of  the  respondent,  re- 
ceived a  severe  personal  injur j  by  accident 
arising  out  of  and  in  the  course  of  said 
employment,  which  resulted  in  the  perma- 
nent total  incapacity  of  the  petitioner.  He 
is  clearly  a  workman  entitled  to  the  benefits 
of  this  remedial  statute.  The  act  provides 
that  no  proceedings  for  compensation  under 
it  shall  be  maintained  unless  written  notice 
of  the  injury  shall  be  given  to  the  employer 
within  *  thirty  days  after  the  happening 
thereof,  but  excuses  the  failure  to  give  such 
notice,  among  other  things,  if  such  failure 
is  due  to  "accident,  mistake,  or  unforeseen 
cause."  The  petitioner  failed  to  give  notice 
of  his  injury  to  the  respondent  within  thir- 
ty days  after  the  accident.  During  the 
thirty  days  in  question  the  petitioner  was 
very  ill;  he  underwent  a  serious  surgical 
operation;  a  part  of  the  time  he  was  in  ex- 
tremis and  was  not  allowed  to  talk;  he  had 
what  the  surgeon  termed  a  "very  stormy 
convalescence ; "  during  the  last  twenty -three 
of  these  thirty  days  he  was  in  a  hospital, 
among  strangers,  in  a  city  at  considerable 
distance  from  his  home  and  from  the  place 
of  business  of  the  respondent.  When,  after 
the  expiration  of  said  thirty  days,  he  was 
removed  to  his  home,  his  condition  was 
still  80  weak  that  he  was  unable  to  walk  or 
attend  to  any  business,  and  was  partly  con- 
fined to  his  bed  for  a  considerable  period. 
If  these  circumstances  do  not  bring  the  peti- 
tioner within  the  exception,  and  do  not  war- 
rant the  finding  that  his  failure  to  give  the 
required  notice  was  due  to  accident  or  un- 
foreseen cause,  then  the  act  is  defective  in 
that  regard,  and  in  this  case  fails  of  its 
beneficent  purpose.  That  sliould  very  clear- 
ly appear  before  this  court  can  properly 
reach  such  an  unfortunate  conclusion. 

The  respondent  refers  to  the  giving  of 
notice  of  his  injury  by  the  workman  to  his 
employer  within  thirty  days  as  a  condition 
precedent  to  the  maintenance  of  proceedings 
for  compensation;  urges  that  such  pro- 
vision must  be  strictly  construed;  and  cites 
a  number  of  Massachusetts  cases  in  support 
of  that  position.  There  can  be  no  question 
of  the  soundness  of  that  doctrine  in  the 
ordinary  case.  But  that  doctrine  is  not  in- 
volved in  the  question  before  us.  We  are 
called  upon  to  determine  whether  we  will 
disturb  the  finding  of  the  justice  of  the  su- 
perior court  that,  because  of  the  exception 
in  the  statute,  in  the  circumstances  of  this 
case,  the  giving  of  the  statutory  notice  was 
not  such  a  condition  precedent,  and  the 
petitioner  was  excused  from  giving  such 
notice  "by  reason  of  accident,  mistake,  or 
unforeseen  cause.''  At  the  time  the  deci- 
sions in  the  Massachusetts  cases,  cited  by 
L.R.A.1917A. 


the  respondent*  were  rendered,  the  Massa- 
chusetts act  provided  no  relief  and  no  excep- 
tion from  the  requirement  of  notice  within 
thirty  days  after  the  accident  causing 
the  injury,  and  the  court  was  forced  to 
hold,  in  all  cases,  that  the  giving  of  such 
notice  constituted  a  condition  precedent  to 
the  right  to  recover.  Since  those  decisions, 
the  Massachusetts  legislature  has  removed 
the  harshness  of  their  statute;  and  the  pro- 
vision of  the  Massachusetts  law  in  that 
regard  now  is  that  notice  sliall  be  given  as 
soon  as  practicable  after  the  accident. 

Our  act,  as  originally  passed  and  still  in 
force,  shows  a  liberality  in  the  matter  of 
notice,  and  the  intent  to  prevent  as  far  as 
possible  the  defeat  of  a  meritorious  claim 
through  technicality.  After  providing  that 
the  written  notice  to  the  employer  shall 
be  given  within  thirty  days  after  the  hap« 
pening  of  the  injury,  and  shall  state  the 
nature,  time,  place,  and  cause  of  the  injury, 
and  the  name  and  address  of  the  person  in- 
jured, the  act  further  provides  that  such 
notice  shall  not  be  held  invalid  by  reason  of 
any  inaccuracy  in  stating  these  particulars, 
unless  it  is  shown  that  there  was  an  inten- 
tion to  mislead  the  employer  and  that  he 
was  in  fact  misled  thereby.  There  is  a  fur- 
ther provision  that  failure  to  give  such 
notice  shall  not  bar  the  proceedings,  if  it 
is  shown  that  the  employer  or  his  agent  had 
knowledge  of  the  injury,  or  if  the  failure  be 
due  to  accident,  mistake,  or  unforeseen 
cause.  The  principle  may  fairly  be  deduced 
from  the  cases  that  if,  in  statutes  of  this 
character,  there  is  a  provision  requiring  a 
notice  of  the  injury  to  the  employer  within 
a  certain  fixed  period,  and  nothing  more,  the 
courts,  of  necessity,  are  bound  to  hold  that 
notice  within  the  prescribed  time  is  impera- 
tive and  amounts  to  a  condition  precedent 
to  the  maintenance  of  proceedings;  but,  if 
the  statute  itself  provides  relief  for  failure 
to  give  such  notice,  for  reasons  which 
seem  equitable  to  the  legislature,  then  such 
remedial  provisions  shall  be  broadly  and 
liberally  construed  by  the  courts  to  effectu- 
ate the  main  purpose  of  all  such  legislation. 

The  respondent  contends  that  the  liberal- 
ity shown  by  the  courts  of  other  jurisdic- 
tions in  the  construction  and  application  of 
similar  remedial  provisions  should  have  no 
persuasive  force  with  us,  because  of  the 
peculiar  and  strict  language  employed  in 
our  act.  This  is  claimed  to  be  particularly 
true  in  regard  to  the  decisions  under  the 
British  act,  because,  while,  with  us,  failure 
to  give  notice  is  excused  if  caused  by  acci- 
dent, mistake,  or  unforeseen  cause,  in  the 
British  act  the  failure  is  excused  if  it  arose 
from  "mistake,  or  other  reasonable  cause." 
Mistake  relieves  under  either  statute.     Is 
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there  any  essential  legal  itifferenee  between 
the-  expressions  ''acoident  ar  unforeseen 
cause"  and  ''reasonable  cause?"  In  no 
proper  construction  of  our  statute  should  it 
be  held  that  every  accident  or  every  unfore* 
seen  cause,  howeTer  slight,  would  amount  to 
an  excuse.  It  must  be  such  an  accident  or 
such  a  cause,  nnlereseen,  as  would  amonnt 
to  a  reasonable  cause  for  the  failure  to 
give  notice.  Both  expressions  come  to  the 
same  thing;  and  the  two  provisions  in  their 
legal  effect  are  identical.  The  great  liberal* 
ality  shown  by  the  British  courts  in  their 
interpretation  of  the  statutory  proviuons  re* 
ferred  to  are  precedents  worthy  of  our  con- 
sideration  in  determining  the  question  be- 
fore us. 

Since  the  British  act  went  into  opwation, 
numeroua  cases  in  the  reports  illustrate  that 
liberal  tendency.  The  following  citations, 
taken  from  one  volume  of  Bntterworth'a 
Workmen's  Compensation  Cases,  show  the 
broad  application  which  the  judges  have 
given  to  the  provision  which  for  ''reason- 
able cause"  excuses  the  giving  of  notice. 
In  each  of  these  cases,  it  was  held  that  the 
circumstances  furnished  reasonable  cause 
for  the  failure  to  give  the  statutory  notice. 
In  Hoare  v.  Arding,  5  B.  W.  G.  C.  86,  the 
saleswoman  thought  that  she  was  suffering 
only  from  a  temporary  nervous  derange- 
ment, when  in  fact  her  disease  was  serious. 
In  Moore  v.  Naval  Colliery  Co.  [1912]  1  K. 
B.  28,  81  L.  J.  K.  B.  N.  S.  149,  106  L.  T. 
N.  8.  838,  5  B.  W.  C.  C  87,  the  workmaai, 
a  collier,  as  a  result  of  his  employment  be* 
came  affected  with  a  disease  known  as 
''nystagmus;"  a  strike  came  on,  and,  think- 
ing that  relief  from  his  employment  in  the 
mine  would  cure  his  disease,  he  neglected  to 
give  notice  until  after  the  time  prescribed 
by  statute.  In  Breakwell  v.  Glee  Hill  Gran- 
ite Co.  6  B.  W.  C.  C.  133,  a  workman  who 
was  ignorant  of  the  fact  that  he  was  per^ 
manently  incapacitated,  and  fearing  if  he 
obtained  compensation  the  indemnity  insur- 
ance company  would  prevent  his  being  taken 
back  to  work  on  recovery,  gave  no  notiee 
to  his  employer  till  after  the  statutory  pe- 
riod. In  Fry  v.  Cheltenham  Corp.  [1911] 
W.  N.  199,  81  L.  J.  K.  B.  N.  S.  41,  106  L. 
T.  N.  8.  495,  28  Times  L.  R.  16,  M  SoL  Jo^ 
33,  5  B.  W.  C.  G.  162,  a  workman  fell  and 
hurt  his  knee,  but  did  not  knew  that  he 
wag  seriously  injured  till  after  the  time 
for  giving  notice  under  the  statutes  had 
passed.  In  Refuge  Assur.  Co.  v.  Millar 
[1912]  S.  C.  37,  49  Scot.  L.  R.  67,  5  B.  W. 
G.  C.  522,  the  workman,  thinking  his  injury 
slight,  gave  no  notice  to  his  employer  with- 
in the  period  fixed  in  the  aet  and  not  until 
after  he  left  his  employer's  service,  when 
he  found  that  he  had  been  seriously  injured. 
It  is,  however,  urged  by  the  respondent 
L.R.A.1917A. 


that  we  are  in  some  way  restrained  by  the 
very  narrow,  strict,  and  closely  defined  in- 
terpretation whioh  has  -been  pUced  by  this 
court  upon  the  words  "aceident,  mistake,  or 
unforeseen  cause"  as  they  appear  in  other 
Rhode  Island  statutes;  and  that  the  legis- 
lature, in  employing  that  laogua^  in  the 
Workmen's  Compensation  Act,  must  be  held 
to  have  had  in  mind  such  strict  and  narrow 
interpretation.  This  court  has  moat  often 
been  called  upon  to  consider  that  expression 
as  it  occurs  in  the  statute  empowering  us  to 
grant  new  trials  or  permit  appellate  pro- 
ceedings, when  it  appears  that  there  has 
been  a  failure  to  comply  with  certain  statu- 
tory requirements  by  reason  of  "accident, 
mistake,  or  unforeseen  canse."  An  exami- 
nation of  the  cases  fails  to  show  that,  in 
granting  relief  under  said  statute,  this 
court  has  generally  adopted  a  narrow  or 
strict  interpretation  of  those  words,  or  that 
those  wordiB  have  been  given  a  close  and 
well-defined  interpretation.  It  might  even 
be  said,  critically,  that  on  this  subject  the 
court  has  not  been  consistent  and  its  de- 
cisions have  not  beett  uniform  and  harmo- 
nious. It  is  not  surprising  that  tiliat  should 
appear  in  the  eicamination  of  a  line  of  de- 
cisions extending  over  a  number  of  years, 
given  by  different  judges,  upon  a  matter 
which,  from  its  natuare,  is  largely  discre- 
tionary. In  some  cases,  this  court  has  held 
that  the  mistake  or  neglect  of  an  attorney 
did  not  warrant  relief  under  the  language 
of  the  statute.  It  was  so  held  in  Haggelund 
V.  Oakdale  Mfg.  Co.  26  R.  I.  521,  6#  Atl. 
106.  The  decisioB  in  that  eaae  has  been 
pressed  upon  our  att^tion  by  the  reiq[K>nd- 
ent.  Whenever  counsel  appear  before  us  in 
opposition  to  the  granting  of  relief  under 
the  statute^  and  ask  the  court  to  take  a 
very  harsh  and  illiberal  position  in  such 
matters,  they  always  urge  upon  our  oon- 
sideration  the  authority  of  Haggielund  v. 
Gakdale  M^.  Go.  In  that  case,  the  court 
held  that  the  neglect  of  an  attorney,  aris- 
ing from  forgetfulneas  and  hia  reliaxice  upon 
an  erroneous  memorandum,  did  not  furnish 
a  ground  for  relief.  It  should  not  be  over- 
looked, however,  that  iA  the  Ha^;geluad 
Case,  which,  in  some  of  its  aspects,  shows 
the  least  liberal  application  that  this  court 
has  ever  given  to  that  provision  for  reli^ 
there  had  ahready  been  a  full  trial  of  the 
case  upon  its  merits.  The  court  xiistin- 
guished  that  ease  from  cases  in  which  no 
trial  has  been  had,  and  said  that  in  the 
latter  ''the  oourt  has  exercised  a  very  broad 
diseretion  in  granting  trials,  even  where  the 
mistake  has  not  been  entirely  excusable; 
but  after  one  full  trial  of  a  cause,  with  all 
the  formalities  prescribed  by  law,  we  do  not 
feel  warranted  in  granting  a  review  unless 
the  petitioner  has  lost  his  opportunity  to 
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ftpplj   for  it  by   aonie  gubstantial  misfor- 
tune." 

All  that  6an  fairly  be  said  in  support  of 
that  case  as  an  axxthority  here  is  that  it 
decides  that,  after  one  full  trial,  mere  neg- 
lect, unaccompanied  by  other  ciremmstances 
moving  the  discretion  of  the  court,  does  not 
warrant  the  granting  of  relief.  The  doc- 
trine of  that  case  should  not  be  extended  or 
misapplied;  and  it  can  be  readily  distin- 
guished from  the  matter  now  before  us.  In 
opposition  to  the  Haggelund  Case  may  be 
cited  the  following  decisions  of  this  court 
in  which  relief  has  been  granted :  In  Sayres 
V.  Ormsbee>  11  R.  I.  504,  the  petitioner  for 
relief  was  granted  a  new  trial  ten  montha 
after  the  time  for  appeal  from  the  final 
decree  of  a  probate  court  had  expired,  be- 
cause the  petitioner  had  testified  in  the 
probate  court  under  a  misapprehension  as 
to  the  effect  of  his  testimony,  and  because 
he  was  ignorant  of  the  terms  of  the  final 
decree.  Tliese  facts  appear  to  state  a  case 
of  neglect  simply ;  for  it  was  the  duty  of  the 
petitioner,  being  a  party  to  the  proceed- 
ings in  the  probate  court,  to  follow  the  mat- 
ter in  that  court  and  inform  himself  as  to 
the  nature  of  the  decree  which  was  entered. 
This  eourt  must  have  been  moved  to  its  de- 
cision by  a  consideration  of  the  substantial 
hardship  of  the  petitioner's  situation.  In 
Donnelly  v.  McAdams,  —  R.  I.  — ,  13  Atl. 
108,  it  appeared  that  an  attorney  had  taken 
a  retainer  from  the  defendant,  but,  by  the 
oversight  of  his  assistant,  who  attended  to 
his  b^isiness  in  the  district  court,  the  case 
was  defaulted  in  that  court  and  the  time 
for  an  appeal  had  gone  by.  There  were 
no  other  circumstances  on  which  the  prayer 
for  relief  was  based;  yet  this  court  granted 
the  defendant  a  new  trial.  In  Burrough  v. 
Hill,  15  R.  I.  190^  2  Atl.  382,  it  appeared 
that  the  attorney  for  the  plaintiff  neglected 
to  re-enter  the  case  in  court  at  the  time 
required  by  law,  because  in  examining  the 
court  docket,  he  found  a  case  entitled  Ben- 
nett V.  Hill,  and,  misled  by  the  similarity 
of  names,  he  supposed  that  Burrough  v. 
Hill  had  been  re-entered,  and  failed  to  do 
so.  The  court  said:  "We  think  there  was, 
to  say  the  least,  a  considerable  admixture 
of  negligence  or  inattention  on  the  part  of 
the  counsel.  We  have,  however,  come  to 
the  eonciusioti,  though  not  without  a  good 
deal  of  hesitation,  that  there  was  enough  of 
accident  or  mistake  to  entitle  the  plaintiff 
to  a  new  trial  on  terms." 

In  Densereau  v.  Saillant,  22  R.  I.  500, 
48  Atl.  668,  the  case  was  defaulted  through 
the  neglect  of  defendant's  attorney,  and  this 
court  granted  a  new  trial  on  the  ground  of 
accident  and  mistake.  In  the  unreported 
case  of  Miller  v.  McCormick,  —  R..  I.  — , 
00  All.  48,  decided  November  25,  1»04,  it 
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appeared  that  the  action  was  one  of  tres- 
pass on  the  case  for  personal  lAjuries;  that 
the  attorney  for  an  indemnity  insurance 
oompaay,  in  which  the  def^idant  held  a 
policy,  answered  the  case  io  the  first  in- 
stance,  but  later  said  insuranee  company 
declined  to  further  defend  the  ease  on  the 
[ground  that  the  defendant  had  failed  to 
comply  with  the  terms  of  said  policy.  Said 
attorney  withdrew  his  appearance,  and  on 
May  26,  1004,  notified  the  defendant  that 
he  had  done  so,  advised  the  defendant  to 
employ  other  counsel  at  onee  to  look  out  for 
his  interests,  and  on  the  following  day  re- 
turned to  the  defendant  a  copy  of  the  writ 
and  declaration  in  the  case.  Tbe  defendant 
neglected  to  employ  other  counsel  and  did 
nothing  to  protect  his  interests.  On  Oc- 
tober 5,  1904,  judgment  was  entered  against 
the  defendant  by  default.  The  court  held 
that  the  defendant  had  been  negligent;  but, 
in  view  of  the  fact  that  the  defendant  was 
unaware  that  the  case  liad  been  assigned 
for  trial,  and  also  in  view  of  the  fact  that 
there  had  been  no  trial  of  the  case  upon  its 
merits,  the  court  granted  the  defendant  a 
trial.  In  Baker  v.  Tyler,  28  R.  I.  152,  66 
Atl.  65,  it  appeared  that  the  defendant  de- 
sired to  prosecute  in  this  court  a  bill  of 
exceptions  to  the  decision  of  a  justice  of 
the  superior  eourt.  The  defendant's  attor- 
ney duly  filed  notice  of  an  intention  to 
prosecute  such  a  bill,  and  presented  to  said 
justice  an  application  that  said  justice  fix 
the  time  for  tiling  a  transcript  of  evidence 
and  a  bill  of  exceptions.  Under  the  stat- 
ute, the  time  fixed  by  said  justice  should 
have  been  within  fifty  days  after  filing  the 
notice  to  proaecute.  Probably  through  in- 
advertence, said  justice  failed  to  ^s.  the 
time  for  filing.  Without  again  requesting 
said  justice  to  fix  the  time,  and  apparently 
without  giving  further  attention  to  the  mat- 
ter, the  defendant's  attorney  waited  until 
after  the  entry  of  judgment,  and  then,  more 
than  one  hundred  days  after  filing  the  no- 
tice to  prosecute  a  bill  of  exceptions,  the 
defendant's  attorney  filed  a  bill  of  excep- 
tions in  the  superior  court.  Altliough  said 
justice  failed  to  act  when  requested,  the 
facts  present  a  condition  of  neglect  and 
marked  inattention  on  the  part  of  the  at- 
torney; yet  this  court  granted  a  new  trial 
because  the  attorney's  carelessness  was 
coupled  with  the  mistakie  of  the  court.  In 
McCotter  v.  New  Shoreham,  23  R.  I.  100, 
40  Atl.  605,  it  appeared  that  the  petitioner 
desired  to  appeal  from  the  action  of  the 
town  council  of  New  Shoreham  in  laying 
out  a  highway ;  that  the  time  within  which 
an  appeal  could  be  taken  expired  on  Feb- 
ruary 11,  1899,;  that  on  February  7,  1899, 
the  attorney  lor  the  petitioner  mailed  from 
Providence  to  the  town  clerk  of  New  Shore- 
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liam  by  registered  mail  tlie  papers  n/sces- 
sary  for  the  commeticeiaent  of  appellate 
proceedings,  ia  ignorance  of  the  eourse  of 
the  mail  between  Providence  and  Block  is- 
land in  winter,  and  apparently  without 
making  any  effort  to  learn.  Said  papers 
in  the  regular  course  of  mail  were  not  sent 
from  Providence  until  li'ebruary  IX,  1899; 
the  boat  was  delayed  by  stormy  weather; 
said  papers  did  not  reach  the  postoffice  at 
Block  island  until  shortly  before  midnight 
on  February  11,  1899,  and  were  not  de- 
livered to  the  town  clerk  until  February  16, 
1899.  If  the  statute  in  question  was  to  be 
narrowly  applied,  it  might  well  have  been 
said  that  it  was  negligence  on  the  part  of 
said  attorney,  if  he  wished  to  make  the 
United  States  mail  hia  agent  in  filing  said 
papers,  not  to  have  leai'ned  that  mail  de- 
posited in  the  postoffice  in  Providence  on 
February  7,  1899,  would  not  be  forwarded 
to  Block  island  until  February  11,  1899, 
and  further,  that  it  was  negligence  to  dis- 
regard the  fact  that  mail  intended  for  de- 
livery at  Block  island,  before  the  close  of 
office  hours  on  Febiniary  11,  1899,  could  not 
prudently  be  mailed  in  Providenee  on  Feb- 
ruary 11,  1899,  in  view  of  the  great  proba- 
bility of  delay  by  winter  storms.  Fur- 
ther, it  does  not  appear  that  there  was  at 
that  time  a  delivery  of  mail  by  carrier  on 
Block  island.  And  it  appears  quite  likely 
Uiat  there  was  not,  for  said  papers,  though 
reaching  the  postoffice  at  Block  island  on 
February  11,  were  not  received  by  the  town 
elerk  until  five  days  later.  Yet,  in  the  face 
of  all  the  facts,  upon  which  neglect  might 
have  been  predicated,  this  court  held  that, 
in  the  circumstances,  the  failure  of  the  pa- 
pers to  reach  the  town  clerk  in  time  is  with- 
in the  meaning  of  the  words  * 'accident,  mis- 
take, or  unforeseen  cause,"  as  used  in  the 
statute. 

That  this  court  does  not  appear  to  have 
^iTen  at  all  times  a  strict  and  imiform  in- 
terpretation to  the  language  under  discus- 
^ion  is  further  shown  by  an  examination  of 
the  cases  dealing  with  mistakeB  which  are 
of  law.  In  some  cases  this  court  has  held 
tJiat  the  statute  does  not  relieve  againat 
mistakes  of  law,  but  in  others  it  has  some- 
what modified  that  oonstruction*  In  Bail  r^ 
Ball,  21  R.  I.  90,  41  AtL  894,  it  appeared 
that  the  petitioners  claimed  an  appeal  from 
the  decree  of  the  probate  eourt  of  New 
Shoreham,  admitting  to  probate  an  inatru* 
ment  purporting  to  be  a  iaat  will  and  testa- 
ment, and  took  the  necessary  steps  to  per- 
fect their  appeal,  except  Idiat  by  mis  lake 
the  obligee  named  in  the  appeal  bond  filed 
by  them  was  the  town  of  New  Shoreham 
mstead  of  the  court  of  probate  of  New 
Shoreham,  as  by  statute  required.  The 
appeal  was  dismissed  by  the  common  pleas 
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divisioii  because  of  such  imperfect  appeal 
bcmd.  It  was  contended,  against  the  peti- 
tion, that  this  was  a  mistake  of  law,  and 
the  relief  afforded  by  the  statute  did  not 
extend  to  cases  of  such  mistake.  This 
court  held  that,  however  it  may  be  as  to 
other  mlstaii^s  of  law,  this  was  the  case  of 
a  party  who,  by  mistake,  had  neglected  to 
prosecute  his  appeal  according  to  law,  and 
that  was  a  mistake  in  procedure;  that 
such  mistakes  in  law  were  clearly  within 
the  provision  of  the  statute.  The  court  also 
said  that  it  had  so  held  in  the  unreported 
ease  of  Harris  v.  Earle,  —  R.  I.  — ,  39 
Atl.  192y  decided  at  the  April  term,  July 
27,  1889.  In  Marshall  v.  McCormick,  27 
R.  I.  357,  62  Atl.  212,  a  garnishee  who  had 
failed  to  file  an  affidavit,  as  by  law  re- 
quired, sought  to  relieve  himaelf  from  tlie 
consequences  of  his  neglect  by  filing  in 
court  an  affidavit  of  no  funds  and  an  affi- 
davit "that  throi^h  aceident  and  mistake 
he  had  previously  n^lected  to  file  his  per- 
sonal aftidavit  thereof.''  The  court  said: 
''The  plaintiff  argues  further  that  the  affi- 
davit of  the  garnishee  does  not  disclose  a 
case  of  mistake  within  the  intent  of  the 
statute,  his  error  being  one  of  law,  and 
not  of  fact.  We  feel  constrained,  however, 
to  give  to  the  word  'mistake/  as  here  used, 
a  broad  construction.  The  process  of  gar- 
nishment by  wiuch  a  per  sou  is  held  to  pay 
his  debt  to  the  judgment  creditor  of  his 
creditor  imposes  upon  him  an  inconvenience 
for  the  benefit  of  other  parties  with  whom 
he  has  no  privity,  and  should  be  limited  so 
as  not  to  do  him  actual  injustice.  The  pro^ 
viao  in  question  ia  for  the  protection  of  the 
garnishee,  and  ought  to  be  liberally  in- 
terpreted." 

We  have  entered  into  this  somewhat 
lengthy  consideration  of  the  cases  on  this 
subject  for  the  purpose  of  showing  the 
liberal  manner  in  which  this  proviaion  for 
relief  has  generally  been  applied  by  this 
court,  and  also  to  demonstrate  that  the 
words,  "accident)  mistake,  or  unforeseen 
cause/'  as  used  in  our  atatutes,  have  not 
been'  givei^  a  strict  and  uniform  interpreta- 
tion in  our  decisions,  but  have  been  re- 
garded by  this  court  as  broad  and  general 
words  used  'in  a  remedial  statute,  which 
enable  this  court,  within  reasonable  limirts, 
to  grant  relief  from  hardship  and  substan- 
tial misfortune  whenever,  in  th^  discretion 
of  this  court,  the  cireumsianoes  oi  the  par- 
ticular case  warrant  such  action.  The  con- 
tention that  the  language  in  question  should 
receive  a  narrow  interpretation  has  little 
support  in  the  respondent's  suggestion 
that  the  words  "accident,  mistake,  or  un^ 
foreseen  csAise''  are  used  in  the  Workmra's 
Compensation  Act  with  the  precise '-meaning 
with  which  they  have  been  used  in  other 
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statutes,  and  as  they  have  been  ^'defined 
and  settled  by  tke  repeated  decisions  of  this 
court." 

It  is  said  that  what  constitutes  ''acci- 
dent, mistake,  or  unforeseen  cause''  is  a 
question  of  law.  That  statement  is  true  in 
this  sense,  that  certain  circumstances  in 
law  present  a  case  of  accident,  mistake,  or 
unforeseen  cause;  but  whether  such  circum- 
stances exist  in  a  particular  ease  is  a  ques- 
tion of  fact.  Mental  or  physical  disability- 
whicli  prevents  a  man  from  protecting  his 
rights,  or  severe  illness,  the  ordinary 
tendency  of  which  is  to  seriously  impair 
the  natural  alertness  of  a  man  in  guarding 
his  interests  and  attending  to  his  business, 
are  generally  held  to  amount  in  law  to 
accident  or  unforeseen  cause.  This,  we 
think,  is  clearly  recognized  in  the  cases  to 
which  we  shall  later  refer.  Whether  in  a 
certain  case,  when  illness  is  urged  as  a 
ground  of  relief,  the  circumstances  show 
such  a  condition,  is  a  question  addressed 
to  the  judgment  of  the  court  considering  the 
case,  to  be  determined  by  it  upon  the  facts 
in  evidence,  viewed  in  the  light  of  the 
court's  experience  and  knowledge  of  human 
nature  and  human  affairs.  This  was  the 
question  which  was  presented  to  the  justice 
of  the  superior  court  in  the  case  at  bar, 
and  his  conclusion  thereon  is  a  finding  of 
fact,  which,  under  the  provisions  of  the 
Workmen's  Compensation  Act,  in  the 
absence  of  fraud,  is  conclusive,  and  not 
reviewable  by  this  court. 

In  Dillon  v.  O'Neal,  26  R.  I.  87,  on  page 
88,  68  Atl.  455,  this  court  has  used  the  ex- 
pression ''mistake,  or  accident,  or  sickness, 
or  other  unforeseen  cause,"  in  speaking  of 
the  grounds  of  relief.  In  Kenyon  v.  Hay- 
hurst,  —  R.  I.  — ,  89  Atl.  15,  we  said: 
"Upon  a  hearing  in  the  above-entitled  mat- 
ter, it  appears  that,  at  the  time  of  the 
entry  of  the  decree  of  the  municipal  court 
in  question,  and  for  forty  days  thereafter, 
the  petitioner  was  in  such  physical  and 
mental  condition  that  he  was  unable  to 
transact  business  of  any  importance,  to  pro- 
tect his  own  interests,  or  to  have  a  knowl- 
edge and  understanding  of  the  proceedings 
before  said  municipal  court.  These  circum* 
stances  present  a  situation  of  accident,  mis- 
take, and  unforeseen  cause." 

In  Eddy  v.  Angell,  •—  R.  I.  — ,  85  Atl.  936, 
relief  was  granted  upon  a  petition  alleging 
a  failure  to  take  an  appeal  from  the  probate 
of  a  will  because  of  accident,  mistake,  or 
unforeseen  cause;  although  it  appears  that 
other  circumstances  were  given  weight  by 
the  court,  the  sickness  of  the  petitioner  was 
named  as  one  of  the  facts  upon  which  the 
decision  was  based.  It  appeared  by  the 
affidavits  of  the  petitioner  on  file  that,  dur- 
ing the  time  within  which  she  should  hav« 
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taken  said  appeal,  she  was  siok  and  in  a 
nervous  condition,  although  she  admits 
that  during  that  time  she  did  leav«  her 
home  and  go  to  the  probate  court  and  talk 
with  the  judge  thereof  in  relation  to  filing 
a  claim  against  the  estate  of  the  testator  of 
said  will.  In  granting  relief,  this  court 
said:  "We  have  carefully  examined  these 
affidavits,  and  we  think  It  sufficiently  ap- 
pears therefrom  that  the  condition  of  health 
of  the  petitioner,  upon  and  after  the  death 
of  her  mother,  was  such,  and  continued  to 
be  such,  for  a  period  of  more  than  forty 
days  after  the  entry  of  the  decree  admiti^ing 
the  will  to  probate,  as  to  unfit  her  for  the 
transaction  of  business,  and  that  during 
such  period  she  received  assurances  from 
her  uncle  that  he  would  look  out  for  and 
protect  her  interests  under  her  mother's 
will." 

The  petition  of  Francis  J.  Bartley  (State 
V.  Bartley,  —  R.  I.  — ,  95  Atl.  668),  for 
leave  to  prosecute  a  bill  of  exceptions,  was 
decided  November  17,  1915,  and  is  unreport- 
ed. In  that  case  it  appeared  that  the  time 
for  filing  said  bill  expired  June  15,  1915; 
that  said  bill  had  been  prepared  by  the  at- 
torney for  the  petitioner  before  June  12, 
1915;  that  from  said  June  12,  1915,  until 
after  June  15,  1915,  said  attorney  was  con- 
fined to  his  home  by  an  attack  of  tonsilitia; 
and  said  bill  was  not  filed  in  court,  as  by 
law  required.  Upon  a  claim  of  accident  and 
unforeseen  cause  based  on  these  facts,  this 
court  granted  relief.  In  Massucco  v.  To- 
massi,  78  Vt.  188,  62  Atl.  57,  it  appeared 
that,  by  sickness  of  the  petitioner  and  the 
death  of  his  father,  he  was  prevented  and 
delayed  from  making  the  journey  from'  Italy 
to  the  United  States,  and  did  not  appear  at 
trial  to  defend  the  suit  against  him.  The 
court  said:  "We  think  that  the  petitioner's 
sickness  and  the  death  of  his  father  may 
properly  be  considered  accidental  causes  of 
his  failure  to  appear  in  court  upon  tlie 
trial  of  his  case,  and  that  he  is  aititled  to 
a  new  trial." 

In  Sluman  ▼.  Dolan,  24  S.  D.  32,  123  X. 
W.  72,  it  appeared  that,  by  reason  of  hie 
own  illness  and  that  of  his  son,  the  defend- 
ant was  prevented  from  appearing  in  court 
until  the  witnesses  for  the  plaintiff  had 
been  examined.  He  was  prevented  from  ob- 
taining the  attendance  of  witnesses,  and  was 
not  himself  in  condition  to  properly  attend 
to  his  defense.  The  supreme  court  of  South 
Dakota,  in  grantii^  the  petition,  said :  ''The 
object  of  courts  is  to  secure  parties  a  fair 
and  impartial  trial  of  the  niaiter  in  liti- 
gation, and  that  when,  by  reason  of  acci- 
dents, such  a  trial  has  not  been  had,  a 
court  should  liberally  exercise  its  discre- 
tion, in  the  interests  of  justice." 

In  White  v.  Martin,  63  Qa.  659,  the  court 
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held  that  the  defendant,  who  had  a  Tiolent 
attack  of  asthma  on  the  day  on  which  a 
suit  ^against  him  was  called  for  trial,  was 
for  that  reason  "providentially  prevented" 
fi'om  attending  court  on  that  day.  In  Din- 
widdle V.  Tims,  52  Tex.  Civ.  App.  72,  114 
S.  W.  400,  the  court  of  appeals  of  Texas 
held  that  a  defendant  who  was  seriously 
ill  on  the  day  of  trial  was  "unavoidably 
absent."  In  Jackson  v.  Shapard,  24  Ky.  L. 
Rep.  713,  69  S.  W.  954,  the  court  of  ap- 
peals held  that  the  lower  court  had  not 
been' guilty  of  an  abuse  of  discretion  in 
granting  a  new  trial,  on  the  ground  of 
casualty  or  misfortune,  to  a  defendant  who 
had  been  prevented  from  preparing  his  case 
for  trial  by  illness  of  his  daughter.  In 
Peebles  v.  Ralls,  1  Litt.  (Ky.)  25,  the 
court  said,  in  granting  a  new  trial  to  a 
party  who  had  failed  to  attend  court  by 
reason  of  the  illness  of  his  daughter:  "And 
it  would  be  strange  if,  after  suit  brought, 
all  the  social  and  relative  duties  should 
yield  and  give  way  to  the  necessity  of  at- 
tending the  trial.  Such,  we  do  not,  how- 
ever, suppose,  is  required  by  the  rules  of 
law;  and,  as  Peebles  appears  to  have  been 
prevented  from  attending  the  trial  by  the 
indisposition  of  his  daughter,  his  failure  to 
attend  and  apply  for  a  continuance  ought 
rather  to  be  ascribed  to  an  unavoidable 
necessity,  than  any  lack  of  diligence  in  the 
management  of  his  cause." 

In  Carroll  v.  What  Cheer  Stables  Co. 
38  R.  I.  421,  at  page  426,  L.R.A.1916D,  154, 
96  Atl.  208,  we  have  held  that,  in  a  work- 
man's compensation  case,  it  is  to  be  pre- 
sumed by  us  that  the  justice  of  the  superior 
court  has  made  his  finding  upon  all  the  tes- 
timony before  him.  In  addition  to  the  cir- 
cumstance which  we  have  named  above, 
with  reference  to  the  physical  condition  of 
the  petitioner  during  the  thirty  days  fol- 
lowing his  injury,  it  was  in  evidence  that 
during  the  last  twenty-three  days  of  that 
time  he  was  unable  to  do  any  writing  or 
attend  to  any  business.  Although  he  was  in 
the  possession  of  his  mental  faculties,  and 
was  able  to  talk  with  those  about  him,  he 
was  in  a  condition  of  great  physical  weak- 
ness. During  the  twenty-three  days  in 
question,  he  was  clearly  unable  to  give  the 
prescribed  written  notice  himself.  If  given 
at  all,  such  notice  would  have  to  be  given 
by  someone  else  at  his  request  and  in  his 
behalf.  If  it  was  a  matter  which  we  eould 
review,  would  we  not  be  forced  to  say  that 
the  justice  of  the  superior  court  was  war* 
ranted  in  finding  that  the  illness  and  weak- 
nesB  of  the  petitioner  presented  such  cir- 
emnstances  of  accident  and  unforeseen  cause 
as  would  Accuse  him  from  taking  steps  to 
procure  some  other  person,  among  the 
strangers  about  him,  to  give  the  written 
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notice  containing  the  particulars  required 
by  the  statute?  But  counsel  for  the  re- 
spondent has  seised  upon  a  remark  made 
by  said  justice  in  his  decision,  and  in- 
corporated in  the  decree,  which  the  counsel 
claims  negatives  the  finding  of  said  justice. 
The  justice  said:  "It  is  doubtless  true  that 
the  petitioner  could,  if  it  had  occurred  to 
him,  have  sent  word  from  the  hospital  to 
the  respondent  company  during  the  last  two 
weeks  or  ten  days  of  his  stay  at  the  hos- 
pital, but,  considering  all  the  circumstances 
of  the  case,  the  coui-t  does  not  believe  itself 
justified  in  charging  him  with  neglect  by 
reason  of  his  failure  so  to  do.  The  court 
therefore  holds  that  the  giving  of  notice 
within  thirty  days,  as  required  by  the  act, 
was  excused  by  reason  of  accident,  mistake, 
and  unforeseen  cause." 

Because  the  petitioner,  who  still  con- 
tinued during  said  two  weeks  or  ten  days 
in  the  sick  and  weak  condition  which  I  have 
named,  could  have  sent  word  to  the  respond- 
ent, if  it  had  occurred  to  him,  it  is  held 
that  the  failure  to  give  written  notice  is 
due  entirely  to  neglect,  and  is  not  occasioned 
by  accident  or  unforeseen  cause.  It  is  not 
clear  that  the  justice  in  using  the  expres- 
sion "sent  word"  meant  "gave  notice  in 
writing  as  prescribed  by  statute;"  but  we 
will  give  to  his  language  all  the  purport 
which  the  respondent  claims  for  it,  and,  so 
interpreting  the  finding  of  the  justice,  in 
the  circumstances  of  the  case,  does  the  con- 
duct of  the  petitioner  show  neglect!  Negli- 
gence, in  law,  is  a  relative  term.  It  is  the 
failure  to  observe  that  degree  of  care  which 
would  be  required  of  the  ordinary,  prudent, 
man  in  like  circumstances.  This  man  had 
been  desperately  ill  as  the  result  of  a  major 
abdominal  surgical  operation;  after  said 
operation  and  until  the  end  of  said  thirty 
days,  he  was  weak  aiid  sick.  It  is  within 
the  common  experience  of  mankind  that  his 
physical  condition  must  have  been  one 
which  tends  to  depress  the  mind,  weaken 
the  will,  and  incapacitate  the  patient  for 
the  ordinary  business  of  life.  To  say  that 
such  a  man  is  negligent,  because  it  fails 
to  occur  to  him  to  take  some  action  for  the 
protection  of  his  legal  rights,  is  to  make  no 
allowance  for  human  physical  weakness, 
and  to  fix  the  same  standard  of  conduct 
and  vigilance  for  a  man  in  his  normal  con- 
dition and  for  one  who  is  just  emerging 
from  a  condition  of  physical  collapse  and 
extremity.  But  if  we  do  find  that  the  peti- 
tioner should  be  charged  with  some  measure 
of  neglect,  in  view  of  the  decisions  of  this 
court,  is  that  fact  inconsistent  with  the 
finding  of  said  justice,  that,  in  all  the  cir- 
cun\ptances  of  the  case,  the  failure  to  give 
statutory  notice  was  excused  by  reason  of 
accident  or  unforeseen  cause? 
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We  hftve  aa«n  Uiat  in  a  number  of  cases, 
wliich  presented  solely  a  condition  of  neg- 
ligence, this  coiv^t  has  gcanted  relief,  when, 
in  its  discretion^  it  appears  to  have  con- 
sidered the  hardship  too  severe  a  penalty  to 
impose  for  the  lack  of  care.  And  tliis  court 
has  only  refused  relief  when  the  neglect 
was  unaccompanied  by  other  circumstances 
upon  which  could  be  predicated  some 
measure  of  accident,  or  mistake,  or  unfore- 
seen cause.  The  result  of  the  respondent's 
claim  is  that,  in  workmen's  compensation 
cases,  whatever  may  be  the  accident  or  the 
reasonableness  of  tlie  cause,  if  there  also 
appears  any  degree  of  inattention,  relief  will 
be  denied.  In  all  the  Rhode  Island  cases 
which  we  have  cited  above,  there  had  been 
neglect, — there  had  been  a  failure  on  the 
part  of  the  petitioner  to  vigilantly  attend 
to  safeguarding  his  legal  rights;  but  the 
court,  has  found  other  circumstances  which 
excused  that  neglect.  In  no  case  has  the 
excuse  been  more  potent  than  that  present- 
ed here.  In  every  case,  with  one  possible 
exception,  the  petitioner  had  been  in  the  pos- 
session of  his  full  mental  faculties.  If  it 
had  been  the  policy  of  this  oourt  to  apply 
the  grounds  of  relief,  named  in  the  statute, 
closely  and  narrowly,  rather  than  broadly 
and  liberally,  the  court  might  well  have 
said  in  every  case:  'The  petitioner  cannot 
have  relief,  for,  if  it  had  occurred  to  him 
to  take  the  steps  which  he  has  omitted,  he 
could  have  done  so;  and,  notwitlistanding 
the  accident  or  mistake  or  unforeseen  cause 
which  we  find,  we  shall  hold  that  it  is  his 
negligence  which  is  the  cause  of  his  mis- 
fortune." That  this  has  not  been  the  test 
applied  is  shown  by  an  examination  of  the 
cases.  Without  multiplying  instances,  we 
will  take  but  one  as  an  example,  the  peti- 
tion of  Bartley,  the  last  Rhode  Island  case, 
which  has  been  cited  above.  It  appears 
from  the  affidavits,  on  which  the  petition 
was  granted,  that  the  attorney  had  pre- 
pared the  bill  of  exceptions  more  than  three 
days  before  the  time  for  filing  the  same; 
that  there  was  another  attorney  at  law 
occupying  the  same  oflice  with  him; 
although  the  attorney  for  the  petitioner  was 
detained  at  home  with  tonsilitis,  he  was 
not  mentally  incapacitated;  if  it  had  oo- 
curred  to  him  on  cither  the  12th,  13th,  14th, 
or  15th  day  ot  Juno,  1915,  to  send  word  to 
Ills  oflice  associate  to  file  in  court  the  pre- 
pared bill  of  exceptions,  he  could  have  done 
80  and  had  the  bill  filed  in  accordance  with 
the  requirement  of  law.  Bcofausc  of  those 
circumstances,  however,  we  did  not  hold 
that  the  petitioner  Mas  not  entitled  to  re- 
lief. 

The  appeal  of  the  respondent  is  defiied. 
The  final  decree  of  the  Superior  (.'QUjrt  is 
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affirmed,  and  the  cause  Ib  remanded  to  the 
Superior  Court  for  further  proceedings. 

Vlncentf  J.,  dissenting: 

This  is  a  petition  under  the  W^orkmeu's 
Compensation  Act,  brought  by  Thomas  L. 
Donahue  of  Stonington,  .in  the  state  of  Con- 
necticut, asking  for  compensation  for  alleged 
iojuries  received  by  him  while  in  the  employ 
of  the  respondent,  the  R.  A.  Sherman's  Sons 
Company,  a  corporation  organized  under  the 
laws  of  Rhode  Island  and  located  and  doing 
business  in  Westerly,  in  said  state  of  Rliode 
Island.  Tlie  respondent  corporation  is  a 
contractor  and  builder,  and  the  petitioner, 
at  the  time  of  the  alleged  injury,  was  in 
the  employ  of  the  said  respondent  as  a  car- 
penter. 

The  petitioner  claims  that,  on  the  23d  of 
October,  1914,  while  he  was  engaged  with 
others  in  attempting  to  place  one  of  the 
corner  posts  of  a  large  dwelling  house,  in 
process  of  erection  by  the  respondent,  said 
post,  after  it  had  been  brought  to  a  per- 
pendicular position,  started  to  fall,  and 
that,  in  his  endeavor  to  arrest  it,  he  sus- 
tained a  strain.  There  is  some  conflict  of 
testimony  as  to  the  date  when  the  accident 
happened,  the  petitioner  claiming  that  it 
was  on  Friday,  October  23,  1914,  while 
other  witnesses  give  the  date  as  Fri- 
day, October  16,  1914.  The  superior  court 
seems  to  have  adopted  October  23  as  the 
more  probable  date  of  the  accident,  and  I 
do  not  think  it  necessary  to  discuss  the  con- 
clusion of  the  trial  court  in  that  regard. 

The  accident,  the  petitioner  says,  occurred 
shortly  after  the  noon  hour,  and  that  upon 
its  occurrence  he  ejaculated,  in  the  presence 
of  the  respondent's  foreman,  ''1  think  I  got 
something  that  time.*'  lie  continued,  how- 
ever, to  work  the  remainder  of  the  day, 
apparently  without  making  any  complaint, 
although  he  says  he  did  not  feel  well.  He 
consulted  a  doctor  in  the  evening  of  the 
same  day,  October  23,  and  he  received  fur- 
ther medical  advice  and  treatment  at  dif- 
ferent times,  covering  a  period  of  a  week, 
after  which,  on  the  31st  of  October,  he  went 
to  a  hospital  at  Norwich,  Connecticut,  where 
he  was  operated  upon  for  a  fecal  lit^tuU 
located  in  the  vicinity  of  the  navel.  lie 
remained  in  the  hospital  until  November  23. 
The  trial  court  did  not  find  that  the  fistula 
resr.lled  from  the  accident^  but  tliat  the 
accident  accelerated  conditions  already 
existing  and  brought  about  an  earlier 
operation  than  otherwise  would  have  been 
necessary. 

It  appears  from  the  testimony  that,  dur- 
ing the  week  prior  to  his  entering  the 
hospital,  the  petitioner  visited  the  olUce 
of  his  doctor  on  two  occasions;  that  he 
compJaim^d  at  his  home  that  he  had  received 
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an  injury;  and  that  at  least  a  we«k  before  | 
he  left  the  hospital,  November  28,  1914,  he 
(lisoussfed  the  subject  of  his  injuries  with  | 
the  doctor  tliere,  i 

The  petitioner  gave  no  notice  of  his  in- 
jury to  his  employers  until  the  20tli  of  De- 
cember, 1914,  When  he  claims  to  have  given 
them  notice  verbally,  which  ^*as  followed 
by  a  notice  in  writing  about  a  month  later! 
There  is  no  satisfactory  evidence  Uiat  the 
respondent  was  in  any  way  made  aware 
tiiat  the  petitioner  had  suffered  or  claimed 
to  have  sufTered  any  injury,  while  in  its 
employ,  prior  to  the  verbal  notice. 

The  Workmen's  Compensation  Act,  under 
wliieh  this  petition  is  brought,  provides 
that  "no  proceedings  for  compensation  for 
an  injury  under  this  act  shall  be  main- 
tained unless  a  notice  of  the  injury  shall 
have  been  given  to  the  employer  within 
thirty   days   after   the   happening   thereof. 
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Tins  provision  is  designed  to  afford  some 
protection  to  the  employer;  to  seasonably 
apprise  him  of  the  accident,  and  enable  him 
to  make  such  investigation  thereof  as  he 
may  desire,  while  the  surrounding  circum- 
stances are  fresh  in  the  minds  of  witnesses. 
The  giving  of  this  notice  within  thirty 
days  is  a  condition  precedent  to  the  main- 
tcimnce  of  any  proceedings  looking  to  the 
rtcovery  of  compensation,  and  tlie  petitiouer 
d(H>s  not  claim  iliat  any  such  notice  was 
iiheu  within  the  period  of  thirty  days  fol- 
lowing the  accident.  The  petitioner  I'on- 
tti'Tids,  however,  that,  during  the  thirty 
(lavH  following  the  injury,  he  was  inca- 
pacitated by  reason  of  his  illness  from  giv- 
ing such  notice,  and  that  he  was  consequent- 
ly excused  from  so  doing  imdcr  another  pro- 
vision of  the  act  which  says  that  "want  of 
notice  shall  not  be  a  bar  to  proceedings  un- 
der this  act,  if  it  be  shown  .  .  .  that 
failure  to  give  such  notice  was  due  to  acci- 
dent, mistake,  or  unforeseen  cause." 

Vpon  this  point,  the  trial  court  found 
that  it  was  ''doubtless  true  that  the  peti- 
tioner could,  if  it  had  occurred  to  him,  have 
sent  word  from  the  hospital  to  tlie  respond- 
ent company  during  the  last  week  or  ten 
days  of  his  stay  there,"  and  1  think  that 
«iich  finding  was  justified  by  the  evidence. 
The  trial  court,  however,  proceeded  further, 
saying:  "But,  considering  all  the  cireum* 
btances  of  the  case,  the  court  does  not  be- 
lieve itself  justified  in  charging  him  with 
neglect  by  reason  of  failure  so  to  do."  I 
think  that  this  last  finding  or  conclusion  of 
the  trial  court  was  erroneous.  If  the  peti- 
tioner failed  to  give  the  required  notice  be- 
eause  he  did  not  think  of  it,  or,  having 
tliou^ht  of  it,  neglected  t9  do  it.  I  cannot 
conceive  oi  any  circumstances  which  would 
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jiistify  the  trial  court  in  waiving  or  dis- 
regarding the  provision  of  the  act  regard- 
ing notice,  which,  as  before  stated,  is  a  con- 
dition precMent  to  the  maintenance  of  any 
proceeding  for  compensation.  A  statute  of 
this  character  'must  be  strictly  construed. 
In  Massachusetts,  where  the  employers'  lia- 
bility act  contained,  before  its  amendment, 
a  provision  regarding  notice  to  the  em- 
ployer of  the  same  tenor,  and  in  substan- 
tially the  same  language,  as  that  of  our 
own  act,  the  courts  have  given  it  a  strict 
construction. 

In  Healey  v.  Qeorge  Blake  Mfg.  Co.  180 
Mass.  270,  62  N.  E.  270,  where  the  em- 
ployer was  a  foreign  corporation  and  the 
employee  served  a  notice  upon  the  commis- 
Aiouer  of  corporations,  who,  within  thirty 
days,  sent  a  copy  to  the  corporation,  such 
commissioner  being  the  attorney  of  the  cor- 
poration upon  whom  legal  process  might  be 
made,  the  court  held  that  it  was  not  a  no- 
tice to  the  corporation,  under  the  act  re- 
quiring a  notice  to  be  given  to  the  employer 
within  thirty  days.  In  its  opinion,  tiie 
court  said:  "This  notice  is  similar  to  that 
required  in  the  case  of  injuries  received  by 
reason  of  defects  iB  highways,  and  is  a  con- 
dition precedent  to  the  right  of  action.  It 
IB  not  simply  one  of  the  steps  in  enforcing 
a  right  of  action  already  existing,  but  is  the 
last  circumstance  necessary  to  the  creation 
of  such  right.  The  liability  is  not  complete 
until  the  notice  is  given." 

In  Grebenstein  v.  Stone  k  W.  Engineer- 
ing Corp.  209  Mass.  196,  95  N.  £.  503,  it 
was  held  that  a  letter  from  an  attornev  of 
the -plaintiff  to  the  defendant,  advising  the 
latter  of  the  injury,  and  suggesting  a  con* 
ferenee  looking  to  ten  kdjustment  of  the 
claim,  was  not  sufficient  as  a  notice  under 
the  statute.  The  court  said:  "Tlie  notice 
required  by  the  statute  is  a  condition  prece- 
dent to  a  right  of  action.  Any  right  of 
action  which  the  plaintiff  otherwise  would 
have  bad  is  lost  if  he  fails  to  give  a  suffi- 
cient notice." 

Forgetfulness  or  neglect  is  not  accident, 
mistake,  or  unforeseen  cause,  within  the 
meaning  of  those  terms  as  they  have  been 
construed  by  this  court.  Haggelimd  v.  Oak- 
dale  Mfg.  Co.  26  R.  T.  521,  60  Atl.  106: 
Seward  v.  Johnson,  27  R.  I.  396,  62  Atl. 
569;  Allen  v.  Russell,  33  R.  I.  422,  82  Atl. 
129. 

Having  found,  upon  the  evidence  present- 
ed, that  the  petitioner  might  have  given 
the  notice  had  it  occurred  to  him  to  do  so, 
the  trial  court  should  have  denied  and  dis- 
missed the  petition. 

The  trial  court  has  referred  to  some  of 
tlie  En^ish  cases  in  support  of  its  finding 
that  the  petitioner  was  excused  from  givin^r 
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notice  of  his  injury,  to  wit,  Hoare  v.  Aid- 
ing, 5  B.  W.  C.  C.  36;  Eaton  v.  Evans,  5 
B.  W.  C.  C.  82  V  Fry  v.  Cheltenham  Corp. 
[1911]  W.  N.  199,  81  L.  J.  K.  B.  N.  S.  41, 
105  L.  T.  N.  S.  495,  28  Times  L.  R.  16,  66 
Sol.  Jo.  33,  5  B.  W.  C.  C.  162.  In  examin- 
ing these  cases,  it  will  be  foimd  that  the  act 
under  which  they  were  brought  confers 
upon  the  court  a  much  more  liberal  exercise 
of  discretion  than  is  conferred  upon  our 
courts  under  our  Compensation  Act.  The 
English  courts  are  specifically  authorized 
by  the  act  to  consider  (1)  whether  the  re- 
spondent has  been  prejudiced  by  the  delay, 
and  (2)  whether  there  was  reasonable  cause 
for  the  delay. 

Under  our  Compensation  Act,  the  only 
ground  upon  which  the  failure  to  give  notice 
may  be  excused  is  that  of  accident,  mistake, 
or  unforeseen  cause.  These  words  must  be 
presumed  to  have  been  used,  in  the  Compen- 
sation Act,  with  the  same  meaning  with 
which  they  have  heretofore  been  used  in  oth- 
er statutes,  and  as  they  have  been  heretofore 
construed   and   interpreted    by    this   court. 


Under  our  Compensation  Act,  the  giving  of 
notice  being  a  condition  precedent  to  the 
maintaining  of  proceedings,  the  reasonable- 
ness of  the  delay  and  the  prejudice  of  the 
employer  cannot  enter  into  the  consideration 
of  the  court.  The  only  question  is,  has  the 
petitioner  given  the  required  notioe,  or  has 
he  failed  to  do  so  by  accident,  mistake,  or 
unforeseen  cause,  giving  to  those  words  the 
meaning  whicb  has  heretofore  been  conceded 
to  them. 

In  considering  the  question  of  notice,  the 
English  courts  have  held  that  ignorance  of 
the  act  or  its  provisions,  on  the  part  of  the 
petitioner,  cannot  be  considered  as  a  rea- 
sonable cause  for  delaying  the  notioe  beyond 
the  period  fixed  by  statute.  Judd  v.  Metro- 
politan  Asylums  Board,  5  B.  W.  C.  C.  420. 

The  trial  court  has  found  that  the  peti- 
tioner could  have  given  the  notice  if  it  had 
occurred  to  him  to  do  so,  which  is  equivalent 
to  saying  that  he  could  have  done  so  had  he 
thought  of  it,  or  if  he  had  oot  neglected  it. 

I  think  that  the  respondent's  appeal 
should  be  sustained. 
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MINNEAPOLIS  &  ST.  IX)UIS  RAILROAD 
COMPANY,  Plff.  in  Err., 

V. 

GEORGE  BOMBOLIS,  Admr.,  etc.,  of  Con- 
stantine  Nanos,  alias  Gust  NanoB,  De- 
ceased. 

(241  U.  8.  211,  60  L.  ed.  961,  36  Sup.  Ct. 

Rep.  695.) 

Jury  —  Infrlnsentent  of  right  —  non- 
unaniiuous  verdict  —  action  under 
Federal  statute. 

The  requirement  of  U.  S.  Const.,  7th 
Amend.,  that  trials  by  jury  be  according 
to  the  course  ^f  the  common  law,  i.  e.,  by 
a  unanimous  verdict,  does  not  control  the 
state  courts,  even  when  enforcing  rights 
under  a  Federal  statute  like  the  Employers' 
Liability  Act  of  April  22,  1908,  and  such 
courts  may,  therefore,  give  effect  in  actions 
under  that  statute  to  a  local  practice  per- 
mitting a  less  than  unanimous  verdict. 
For  other  cases,  see  Jury,  L  d,  1,  in  Dig. 

1-52  N.  8. 

(May  22,  1916.) 

I^RROR  to  the  Supreme  Court  of  the 
J  State  of  Minnesota  to  review  a  judg- 
ment which,  on  a  second  appeal,  affirmed  a 
judgment  of  the  Diatrict  Court  for  Henne- 
pin County,  in  favor  of  plaintiflf,  in  an  action 
brought  under  the  Federal  Employers'  Lia- 

Note.  —  As  to  constitutionality  of  verdict 
by  less  than  all  the  jurors,  see  annotation 
following  this  case,  post,  91. 
L.R.A.1917A. 


bility  Act,  to  recover  damages  for  the 
death  of  plaintiff's  intestate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frederick  M.  Miner  and  Wil- 
liam H.  Bremner,  for  plaintiff  in  error: 

The  right  of  trial  by  jury  which  is 
secured  to  all  persons  subject  to  the  juris- 
diction of  the  United  States,  by  the  pro- 
visions of  the  7th  Amendment,  meann  a 
jury  of  twelve  men,  who  must,  in  finding 
facts,  act  unanimously. 

American  Pub.  Co.  v.  Fisher,  166  U.  S. 
464,  41  L.  ed.  1079,  17  Sup.' Ct.  Rep.  618; 
Springville  v.  Thomas,  166  U.  S.  707,  41 
L.  ed.  1172,  17  Sup.  Ct.  Rep.  717;  Capital 
Traction  Co.  v.  Hof,  174  U.  S.  1,  43  L.  ed. 
873,  19  Sup.  Ct.  Rep.  580. 

The  right  which  is  secured  by  the  7th 
Amendment  is  not  a  matter  of  procedure, 
but  of  substance,  and  one  possessing  such 
right  cannot  be  deprived  of  the  same  by 
any  means  short  of  an  amendment  to  the 
Constitution  of  the  United  States. 

Walker  v.  New  Mexico  ft  S.  P.  R.  Co. 
165  U.  S.  593,  41  L.  ed.  837,  17  Sup.  Ct. 
Rep.  421,  1  Am.  Neg.  Rep.  768;  American 
Pub.  Co.  v.  Fisher,  166  U.  S.  464,  41  L.  ed. 
1079,  17  Sup.  Ct.  Rep.  618;  Springville  v. 
Thomas,  supra ;  Slocum  v.  New  York  L.  Ins. 
Co.  228  U.  8.  364,  57  L.  ed.  879,  33  Sup. 
Ct.  Rep.  523,  Ann.  Cas.  1914D,  1029. 

Not  only  the  courts,  but  the  legislature 
of  the  United  SUtes,  is  limited  by  the  7th 
Amendment,  and  the  right  secured  thereby 
enters  into  and  controls  all  suits  founded 
upon   legislation    enacted    by   Congress   in 
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wluiteTer  oovrt  the  same  may  be  brought, 
where  tudi  court  Bits  and  exeretset  power 
within  the  doBiain  of  the  United  Statte. 

Walker  v.  New  Mexico  &  S.  P.  R.  Co. 
165  U.  S.  605,  41  L.  ed.  840,  17  Sup.  Ct. 
Rep.  421,  1  Am.  Ncg.  Rep.  768;  American 
Pub.  Co.  V.  Fisher,  166  U.  S.  464,  41  I*  ed. 
1079,  17  Sup.  Ct.  Rep.  618;  Springville  v. 
Thomas,  166  U.  &  707,  41  L.  ed.  1172,  17 
Sup.  Ct.  Rep.  717;  Bauman  ▼.  Roeg,  167 
r.  S.  502,  42  L.  ed.  289,  17  Sup.  Ct.  Rep. 
966;  Thompson  y.  Utah,  170  U.  8.  343-350, 
42  L.  ed.  1061-1066,  18  Sup.  Ct.  Rep.  620; 
Guthrie  Nat.  Bank  v.  Guthrie,  173  U.  S. 
528-537,  48  L.  ed.  79^-^00,  10  Sup.  Ct. 
Rep.  513;  Capital  Traction  Co.  v.  Hof,  174 
U.  S.  1,  43  L.  ed.  873,  10  Sup>.  Ct  Rep.  580; 
Maxwell  ▼.  Dow,  176  U.  S.  581,  596,  44  h. 
ed.  597,  603,  20  Sup.  Ct.  Rep.  448,  494; 
BUck  Y.  Jackson,  177  U.  S.  349,  44  L.  ed. 
801,  20  Sup.  Ct.  Rep.  648;  Downee  v.  Bid- 
well,  182  U.  8.  244,  270,  45  L.  ed.  1088, 
1100,  21  Sup.  Ct.  Rep.  770;  Rasamunen  y. 
United  States,  197  U.  S.  516-526,  49  L.  ed. 
862-865,  25  Sup.  Ct.  Rep.  514;  Second  Em* 
plovers'  Liability  Cases  (Mondou  y.  New 
York,  N.  H.  &  H.  R.  Co.)  223  U.  S.  1,  55, 
57,  56  L.  ed.  327,  348,  349,  38  L.R.A.(N.S.) 
44,  32  Sup.  Ct.  Rep.  169,  1  N.  C.  C.  A.  875; 
Slocum  V.  New.  York  L.  Ins.  Co.  228  U.  S. 
364,  377,  57  L.  ed.  879,  885,  33  Sup.  Ct. 
Rep.  523,  Abu.  Cas.  1914D,  1020;  Central 
Verm<mt  R.  Co.  y.  White,  288  U.  S.  507,  59 
L.  ed.  1433,  35  Sup.  Ct.  Rep.  865,  9  N.  C. 
C.  A.  265,  Ann.  Cas.  1916B,  252;  Atlantic 
Coast  Line  R.  Co.  y.  Bumette,  289  U.  S. 
190,  60  Im  ed.  226,  36  Sup.  Ct.  Rep.  75. 

A  state  court  can  deriye  no  authority 
from  the  power  which  creates  it  to  adjudi- 
cate controversies  based  upon  the  Federal 
act. 

Ableman  y.  Booth,  21  How.  506,  16  L.  ed. 
169;  Levin  v.  United  States,  63  C.  C.  A. 
476,  128  Fed.  826. 

The  principles  of  law  comprised  witliin 
the  term  "comity,"  by  which  courts  enter- 
tain controversies  involving  rights  created 
by  sovereign  power,  other  tlian  that  which 
created  such  courts,  do  not  afford  the  basis 
or  ground  upon  which  state  courts  may  ex- 
ercise their  powers  in  controversies  founded 
upon  the  Federal  act. 

Claflin  V.  Houseman,  98  U.  6.  130,  23  L. 
ed.  833;  Second  Employers'  Liability  Cases 
(Mondpu  V.  New  York,  N.  H.  k  H.  R.  Co.) 
223  U.  S.  1,  66  L.  ed.  327,  38  L.R.A.<N.S.) 
44,  32  Sup.  Ct  Rep.  169,  1  N.  C.  C.  A.  875. 

When  it,  ^'comity,"  is  the  basis  of  ju- 
dicial determination,  the  court  extending 
the  comity  out  of  favor  and  good  will  ex- 
tends to  foreign  laws  an  effect  they  would 
not  otherwise  have. 

Stowe  y.  Belfast  Sav.  Bank,  92  Fed.  90. 
L.R.A.1917A. 


But  its  obligation  is  not  imperative. 

Mast,  F.  Jb  Co.  v.  Stover  Mfg.  Co.  177 
U.  S.  485,  44  L.  ed.  856,  20  Sup.  Ct.  Rep. 
708. 

Comity  in  the  legal  sense  is  the  recogni- 
tion which  one  nation  allows  within  ito 
territory  to  the  legislative,  executive,  or 
judicial  acts  of  another  nation,  having  due 
regard  both  to  international  duty  and  con- 
venience and  to  the  rights  of  its  own  citi- 
eens,  who  are  under  the  protection  of  its 
laws. 

Hilton  V.  Guyot,  159  U.  S.  113,  40  L.  ed. 
95,  16  Sup.  Ct.  Rep.  130. 

It  is  the  voluntary  act  of  the  nation  by 
which  it  is  offered,  and  is  inadmissible 
when  contrary  to  its  policy  or  prejudicial  to 
its  interests. 

People  y.  Martin,  175  N.  Y.  315,  96  Am. 
St.  Rep.  628,  67  N.  E.  589,  15  Am.  Crim. 
Rep.  591. 

Congress,  in  the  legitimate  exercise  of  the 
power  conferred  upon  it,  may  withhold 
jurisdiction  to  try  causes  founded  upon 
laws  passed  by  it,  or  can  confer  cxcluHive 
jurisdiction  with  respect  to  such  matters 
upon  the  Federal  courts. 

Claflin  V.  Houseman,  supra;  The  Moses 
Taylor,  4  Wall.  411,  18  L.  ed.  397. 

State  courts,  in  deciding  controversies 
founded  upon  this  act,  are  applying  the 
judicial  power  of  the  United  States;  and 
if  it  be  held  that  the  7  th  Amendment  is  a 
limitation  only  upon  that  power,  state 
courts  could  not  enforce  such  power  apart 
from  the  limitation  of  the  said  Amendment. 

M'Culloch  V.  Maryland,  4  Wheat.  316,  4 
L.  ed.  570;  Cohen  v.  Virginia,  6  Wheat.  414, 
6  li.  ed.  293. 

Mr.  George  B.  Jjeonard  for  the  de- 
fendant in  error. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

Counting  upon  the  Employers'  Liability 
Act  of  1908  (chap.  149,  35  Stat,  at  L.  65). 
as  amended  by  the  Act  of  1910  (chap.  143, 
36  Stat,  at  L.  291,  Comp.  Stat.  1913,  § 
8662),  the  defendant  in  error  sued  in  a 
state  court  to  recover  lor  the  loss  resulting 
from  the  death  of  Nanos,  his  intestate,  al- 
leged to  have  been  occasioned  by  the  negli- 
gence of  the  plaintiff  in  error  while  he, 
Nanos,  was  in  its  employ  and  engaged^  in 
interstate  commerce. 

Whatever  may  have  been  the  controver- 
sies in  the  trial  oourt  prior  to  the  verdict 
of  ihe  jury  in  favor  of  the  plaintiff,  and 
the  contentions  which  were  unsuccessfully 
urged  in  the  court  below  to  secure  a  re- 
versal of  the  judgment  entered  thereon,  on 
this  writ  of  error  they  have  all  but  one  been 
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abandoned,  and  hence  have  all  but  one  In- 
come negligible.  As  the  one  question  here 
remaining  was  also  involved  in  five  other 
cases  pending  under  the  Employers'  Liabil- 
ity Act  on  "writs  of  error  to  the  courts  of 
last  resort  of  Virginia;  Kentucky,  and  Okla- 
homa, those  cases  and  this  were  argued  to- 
gether. As  the  oDier  cases,  however,  in- 
volve additional  questions,  we  dispose  sepa 
rately  of  this  case  in  order  to  decide  in  this 
the  one  question  which  is  common  to  them 
all,  and  thus  enable  the  other  cases,  if  we 
deem  it  is  necessary  to  do  so,  to  be  treated 
in  separate  opinions. 

By  the  Constitution  and  laws  of  Minne- 
sota in  civil  causes,  after  a  case  has  been 
under  submission  to  a  jury  for  a  period  of 
twelve  hours  without  a  unanimous  verdict, 
five  sixths  of  the  jury  are  authorized  to 
reach  a  verdict,  which  is  entitled  to  the 
legal  effect  of  a  unanimous  verdict  at  com- 
mon law.  When  in  the  trial  of  this  case 
the  court  instructed  the  jury  as  to  their 
right  to  render  a  verdict  under  such  cir- 
cumstances, the  defendant  company  object- 
ed on  the  ground  that,  as  the  cause  of  ac- 
tion against  it  arose  under  the  Federal 
Employers'  Liability  Act, — in  other  words, 
was  Federal  in  character, — the  defendant 
was  by  the  7th  Amendment  to  the  Consti- 
tution of  the  I'nited  States  entitled  to  have 
its  liability  determined  by  a  jurj'  consti-" 
tuted  and  reaching  its  conclusion  according 
to  the  course  of  the  common  law,  and  hence 
to  apply  the  state  statute  would  be  repug- 
nant to  the  7th  Amendment.  This  objec- 
tion, which  was  overruled  and  excepted  to, 
was  assigned  as  error  in  the  court  below, 
was  there  adversely  disposed  of  (128  Minn. 
112,  150  X.  W.  385),  and  the  alleged  re- 
sulting error  concerning  such  action  is  the 
one  question  which,  we  have  said,  is  now 
urged  for  reversal. 

It  has  been  so  long  and  so  conclusively 
settled  that  the  7th  Amendment  exacts  a 
trial  by  jury  according  to  the  course  of  the 
common  law,  that  is,  by  a  unanimous  ver- 
dict (American  Pub.  Co.  v.  Fisher,  166  U. 
S.  464,  41  L.  ed.  1079,  17  Sup.  Ct.  Rep. 
618;  Springville  v.  Thomas,  166  U.  S.  707, 
41  L.  ed.  1172,  17  Sup.  Ct.  Rep.  717;  Capi- 
tal Traction  Co.  v.  Hof,  174  U.  S.  1,  48 
L.  ed.  873,  19  Sup.  Ct.  Rep.  580),  that  it 
is  i^ot  now  open  in  the  slightest  to  question 
that  if  the  requirements  of  that  Amend- 
ment applied  to  the  action  of  the  state  of 
Minnesota  in  adopting  the  statute  concern- 
ing a  less  than  unanimous  verdict,  or  con- 
trolled the  state  court  in  enforcing  that 
statute  in  the  trial  which  is  under  review, 
both  the  statute  and  the  action  of  the  court 
were  void  because  of  repugnancy  to  the  Con- 
stitution of  the  United  States.  The  one 
L.R.A.1917A. 


question  to  be  decided  Is  therefore  re- 
dtfeed  to  this:  Did  the  7th  Amendment 
apply 'to  the  action  of  the  state  legislature 
and  to  the  conduct  of  the  state  court  in 
enforcing  at  the  trial  the  law  of  the  state 
as  to  what  was  ne<^ossarv  to  constitute  a 
verdict  ? 

Two  propositions  a«  to  the  operation  and 
effect  of  the  7th  Amendment  are  as  con- 
clusively determined  as  is  that  eoncerning 
the  nature  and  character  of  the  jury  re- 
quired by  that  Amendment  where  applica- 
ble, (a)  That  tfare  first  ten  Amendments, 
including,  of  course,  the  7th",  are  not  con- 
cerned with  state  action,  and  deal  only  with 
Federal  action.  We  select  from  a  multitude 
of  cases  those  which  we  deem  to  be  leadini* : 
Barron  v.  Baltimore,  7  Pet.  243,  8  L.  ed. 
672;  Fox  v.  Ohio,  6  How.  410,  434,  12  L. 
cd.  213,  22S;  Twitchell  v.  Pennsylvania,  7 
Wall.  321,  19  L.  ed.  223;  Bro^Ti  v.  Neu 
Jersey,  175  U.  S.  172,  174,  44  L.  ed.  lUK 
120,  20  Sup.  Ct.  Rep.  77;  Twining  v.  New 
Jersey,  211  U.  S.  78,  93,  53  L.  ed.  97,  10:L 
And,  as  a  necessary  corollary,  (b)  that 
the  7th  Amendment  applies  only  to  pro- 
ceedings in  courts  of  the  United  States,  an<l 
does  not  in  any  manner  whatever  govern  or 
regulate  trials  by  jury  in  state  courts,  or 
the  standards  which  must  be  applied  con- 
cerning the  same.  Lrvingston  v.  Moore,  7 
Pet.  469,  652,  8  L.  ed.  761,  781;  Supremo 
Justice  V.  Murray  (Supreme  justice  v. 
United  States)  9  Wall.  274,  19  L.  ed.  658: 
£dwards  v.  Elliott,  21  Wall.  632,  22  L.  ed. 
487;  Walker  v.  Saminet,  92  V.  S.  90,  23 
L.  ed.  678;  Pearson  v.  Yewdall,  96  U.  S. 
294,  24  L.  ed.  436.  So  completely  and  con- 
clusively have  both  of  these  principles  been 
settled,  so  expressly  have  they  been  recog- 
nized without  dissent  or  question  almost 
from  the  beginning  in  the  accepted  inter- 
pretation of  the  Constitution,  m  the  enact- 
ment of  laws  by  Congress  and  proceedings 
in  the  Federal  courts,  and  by  state  Con- 
stitutions and  state  enactments  and  pro- 
ceedings in  the  state  courts,  that  it  is  true 
to  say  that  to  concede  that  they  are  opt-n 
to  contention  would  be  to  grant  that  noth- 
ing whatever  had  been  settled  as  to  tlio 
power  of  state  and  Federal  governments  or 
the  authority  of  state  and  Federal  court  ^ 
and  their  mode  of  procedure  from  the  beg  hi - 
ning.  Doubtless  it  was  this  view  of  tlio 
contention  which  led  the  supreme  court  of 
Minnesota  in  this  case  and  the  courts  of 
last  resort  of  the  other  states  in  the  cas^s 
which  were  argued  with  this  to  coincide  in 
opinion  as  to  the  entire  want  of  founda- 
tion for  the  proposition  relied  upon,  an«l 
in  the  conclusion  that  to  advance  it  was 
virtually  to  attempt  to  question  the  entire 
course    of    judicial    ruling    and    legislative 
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practice,  both  state  and  national,  which  had 
prevailed  from  the  commencement.     And  it 
was,  of  course,  presumably  an  appreciation 
of  the  principles  so  thoroughly  settled  which 
caused  Congress,  in  the  enactment  of  the 
Employers'  Liability  Act,  to  clearly  contem- 
plate the  existence  of  a  concurrent  power 
and  duty  of  both  Federal  and  state  courts 
to  administer  the  rights  conferred  by  the 
fitatute   in   accordance   with   the   modes   of 
procedure   prevailing   in   such   courts.     In- 
deed, it  may  not  be  doubted  that  it  must 
have  been  the  same  point  of  view  which  has 
caused  it  to  come  to  pass  that  during  the 
number  of  years  which  have  elapsed  since 
the  enactment  of  the  Employers'  Liability 
Act  and  the  Safety  Appliance  Act,  and  in 
the  large  number  of  cases  which  have  been 
tried  in   state  courts,  growing  out  of  the 
rights  conferred   by   those  acts,   the   judg- 
ments in  many  of  auch  cases  having  been 
here  reviewed,  it  never  entered  the  mind  of 
anyone  to  suggest  the  new  and  strange  view 
concerning  the  significance  and  operation  of 
the  7th   Amendment  which    was   urged   in 
this  case  and  the  cases  which  were  argued 
with '  it. 

Under  these  circumstances  it  would  be 
sufficient  to  leave  the  unsoundness  of  the 
proposition  to  the  demonstration  to  result 
from  the  application  of  the  previous  au- 
thoritative rulings  on  the  subject,  and  the 
force  of  the  reasoning  inherently  considered 
upon  which  they  were  based,  as  also  upon 
its  convincing  power  so  aptly  portrayed  by 
the  opinions  of  the  courts  below  in  this  and 
the  other  cases  which  we  have  said  were  ar- 
gued along  with  this."  Chesapeake  &  0.  R. 
Co.  V.  Carnahan,  118  Va.  46,  86  S.  E.  803; 
Chesapeake  &  0.  R.  Co.  v.  Kelly,  160  Ky. 
2C6,  169  S.  W.  736,  161  Ky.  655,  171  S. 
W.  185;  Louifiville  &  N.  R.  Co.  v.  Stewart, 
163  Ky.  823,  174  S.  W.  744;  St.  Louis  &  S. 
F.  R.  Co.  V.  Brown,  45  Okla.  143,  144  Pac. 
1075.  In  view,  however,  of  the  grave  mis- 
conception of  the  very  fundamentals  of  our 
coustitntionsl  system  of  government  which 
is  involved  in  the  proposition  relied  upon 
and  the  arguments  seeking  to  maintain  it, 
and  the  misapplication  of  the  adjudged 
eases  upon  which  the  arguments  rest,  while 
not  implying  that  the  question  is  an  open 
one,  we  nevertheless  notice  a  few  of  the 
principal  propositions  relied  upon. 

1.  It  is  true,  as  pointed  out  in  Walker  v, 
Xew  Mexico  &  S.  P.  R.  Co.  165  U.  S.  593, 
41  L.  ed.  837,  17  Sup.  Ct.  Rep.  421,  1  Am. 
Neg.  Rep.  768,  and  in  American  Pub.  Co. 
V.  Fisher,  106  U.  S.  464,  41  L.  ed.  1079, 
17  Sup.  Ct.  Rep.  618,  that  the  right  to  jury 
trial  whicli  the  7th  Amendment  secures  is 
a  substantial  one  in  that  it  exacts  a  sub- 
stantial compliance  with  the  common >law 
L.R.A.1917A. 


standard  as  to  what  constitutes  a  jury. 
But  this  truth  has  not  the  slightest  ten- 
dency to  support  the  contention  that  the 
substantial  right  secured  extends  to«  and 
is  operative  in,  a  field  to  which  it  is  not  ap- 
plicable and  with  which  it  is  not  concerned. 
It  is  also  true,  as  pointed  out  in  the  cases 
just  cited,  that  although  territorial  courts 
of  the  United  States  are  not  constitutional 
courts,  nevertheless,  as  they  are  courts 
created  by  Congress,  and  exercise  jurisdic- 
tion alone  by  virtue  of  power  conferred  by 
the  law  of  the  United  States,  the  provisions 
of  the  7th  Amendment  are  applicable  in 
such  courts.  But  this  affords  no  ground  for 
the  proposition  that  the  Amendment  is  ap- 
plicable and  controlling  in  proceedings  in 
state  courts  deriving  their  authority  from 
state  law,  in  the  teeth  of  the  express  and 
settled  doctrine  that  the  Amendment  doe^ 
not  relate  to  proceedings  in  such  courts. 

2.  The  proposition  that,  as  the  7th 
Amendment  is  controlling  upon  Congress, 
its  provisions  must  therefore  be  applicable 
to  every  right  of  a  Federal  character  created 
by  Congress,  and  regulate  the  enforcemenl 
of  such  right,  but  in  substance  creates  a 
confusion  by  which  the  true  significance 
of  the  Amendment  is  obscured.  That  is, 
it  shuts  out  of  view  the  fact  that  the  limi- 
tations of  the  Amendment  are  applicable 
only  to  the  mode  in  which  power  or  juris- 
diction shall  be  exercised  in  tribunals  of 
the  United  States,  and  therefore  that  its 
terms  have  no  relation  whatever  to  the 
enforcement  of  rights  in  other  forums  mere- 
ly because  the  right  enforced  is  one  con- 
ferred by  the  law  of  the  United  States. 
And  of  course  it  is  apparent  that  to  apply 
the  constitutional  provision  to  a  condition 
to  which  it  is  not  applicable  would  be  not 
to  interpret  and  enforce  the  Constitution, 
but  to  distort  and  destroy  it. 

Indeed,  the  truth  of  this  view  and  the 
profound  error  involved  in  the  contention 
relied  upon  is  aptly  shown  by  the  furtlicr 
propositions  advanced  in  argument  and 
based  upon  the  premise  insisted  upon.  Tlius 
it  IS  urged  that  if  the  limitation  of  the 
Amendment  applies  to  Congress  so  as  to 
prevent  that  body  from  creating  a  court 
and  giving  it  power  to  act  free  from  the  re- 
straints of  the  Amendment,  it  must  also 
apply,  unless  the  substance  is  to  be  disre- 
garded and  the  shadow  be  made  controlling, 
to  the  power  of  Congress  to  create  a  right 
and  leave  the  power  to  enforce  it  in  a  forum 
!  to  which  the  constitutional  limitation  is  not 
applicable.  But  this  again  enlarges  the 
Amendment  by  causing  it  not  merely  to  put 
a  limitation  upon  the  power  of  Congress  as 
to  the  courts,  constitutional  or  otherwise, 
which  it  deems  fit  to  create,  but  to  engraft 
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upon  the  power  of  CongresB  a  limitation  as 
to  every  right  of  every  character  and  nature 
which  it  may  create,  or,  what  is  equivalent 
thereto,  to  cast  upon  Congress  the  duty  of 
subjecting  every  right  created  by  it  to  a 
limitation  that  such  right  shall  not  be  sus- 
ceptible of  being  enforced  in  any  court 
whatever,  whether  created  by  Congress  01 
not,  unless  the  court  enforcing  the  right 
becomes  bound  by  the  restriction  w)iich  the 
Amendment  establishes.  It  is  true  that 
the  argument  does  not  squarely  face  tiie 
contention  to  which  it  reduces  itself,  since 
it  is  conceded  that  rights  conferred  by  Con- 
gress, as  in  this  case,  may  be  enforced  in 
state  courts;  but  it  is  said  this  can  only 
be  provided  such  courts,  in  enforcing  the 
Federal  right,  are  to  be  treated  as  Fed- 
eral courts,  and  be  subjected  pro  hac  vice 
to  the  limitations  of  the  7  th  Amendment. 
And,  of  course,  if  this  principle  were  well 
founded,  the  converse  would  also  be  the 
case,  and  both  Federal  and  state  courts 
would,  by  flnctuating  hybridization,  be  be- 
reft of  all  real,  independent  existence.  That 
is  to  say,  whether  they  should  be  consid- 
ered as  state  or  as  Federal  courts  would 
from  day  to  day  depend  not  upon  the  char- 
acter and  source  of  the  authority  with  which 
tliey  were  endowed  by  the  government  creat- 
ing them,  but  upon  the  mere  subject-mat- 
ter of  the  controversy  which  they  were  con- 
sidering. 

But  here  again  the  error  of  the  proposi- 
tion is  completely  demonstrated  by  previous 
adjudications.  Martin  v.  Hunter,  1  Wheat. 
304,  330,  4  L.  ed.  97,  103;  Houston  v.  Moore, 
5  Wheat.  1,  27,  28,  5  L.  ed.  19,  25;  Ex 
parte  McNiel,  13  Wall.  236,  243,  20  L.  ed. 
024,  626;  Claflin  v.  Houseman,  93  U.  S. 
130,  23  L.  ed.  833;  Robertson  v.  Baldwin, 
165  U.  S.  275,  41  L.  ed.  715,  17  Sup.  Ct. 
Rep.  326;  Second  Employers'  Liability 
Cases  (Mondou  v.  New  Y'ork,  N.  H.  &  H. 
R.  Co.)  223  U.  8.  1,  55-59,  66  L.  ed.  327, 
348-360,  38  L.R.A.(N.S.)  44,  32  Sup.  Ct. 
Rep.  169,  1  N.  C.  C.  A.  875.  Moreover, 
the  proposition  is  in  conflict  with  an  essen- 
tial principle  upon  which  our  dual  consti- 
tutional system  of  government  rests;  that 
is,  that  lawful  rights  of  the  citizen,  whether 
arising  from  a  legitimate  exercise  of  state 
or  national  power,  unless  excepted  by  ex- 
press constitutional  limitation  or  by  valid 
legislation  to  that  effect,  are  concurrently 
subject  to  be  enforced  in  the  courts  of  the 
state  or  nation  when  such  rights  come  with- 
in the  general  scope  of  the  jurisdiction  con- 
ferred upon  such  courts  by  the  authority, 
state  or  nation,  creating  them.  This  prin- 
ciple was  made  the  basis  of  the  first  Federal 
judiciary  act,  and  has  prevailed  in  theory 
and  practice  ever  since  as  to  rights  of  every 
character,  whether  derived  from  constitu- 
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tional  grant  or  legislative  enactment,  state 
or  national.  In  fact,  this  theory  and  prac- 
tice is  but  an  expression  of  the  principles 
underlying  the  Constitution,  and  whicli 
cause  the  governments  and  courts  of  both 
the  nation  and  the  several  states  not  to  be 
strange  or  foreign  to  each  other  in  the 
broad  sense  of  that  word,  but  to  be  all 
courts  of  a  common  country,  all  within  the 
orbit  of  their  lawful  authority  being  charged 
with  the  duty  to  safeguard  and  enforce  the 
right  of  every  citizen  without  reference  to 
the  particular  exercise  of  governjnental 
power  from  which  the  right  may  have 
arisen,  if  only  the  authority  to  enforce  such 
right  comes  generally  within  the  scope  of 
the  jurisdiction  conferred  by  the  govern- 
ment creating  them.  And  it  is  a  forget- 
fulness  of  this  truth  which  doubtless  led  to 
the  suggestion  made  in  the  argument  that 
the  ruling  in  Second  Employer's  Liability 
Cases  (Mondou  v.  New  York,  N.  H.  &  II. 
R.  Co.)  223  U.  S.  1,  56  L.  ed.  327,  38 
L.R.A.(N.S.)  44,  32  Sup.  Ct.  Rep.  169,  1 
N.  C.  C.  A.  875,  had  overthrown  the  ancient 
and  settled  landmarks  and  had  caused  state 
courts  to  become  courts  of  the  United 
States,  exercising  a  jurisdiction  conferred 
by  Congress,  whenever  the  duty  was  cast 
upon  them  to  enforce  a  Federal  right.  It  is 
true  in  the  Mondou  Case  it  was  held  that 
where  the  general  jurisdiction  conferred  by 
the  state  law  upon  a  state  court  embraced 
otherwise  causes  of  action  created  by  an  act 
of  Congress,  it  would  be  a  violation  of  duty 
under  the  Constitution  for  the  court  to  re- 
fuse to  enforce  the  right  arising  from  the 
law  of  the  United  States  because  of  con- 
ceptions of  impolicy  or  want  of  wisdom  on 
the  part  of  Congress  in  having  called  into 
play  its  lawful  powers.  But  that  ruling 
in  no  sense  implied  that  the  duty  which  was 
declared  to  exist  on  the  part  of  the  state 
court  depended  upon  the  conception  that, 
for  the  purpose  of  enforcing  the  right,  the 
state  court  was  to  be  treated  as  a  Federal 
court,  deriving  its  authority  not  from  the 
state  creating  it,  but  from  the  United 
States.  On  the  contrary,  the  principle  upon 
which  the  Mondou  Case  rested,  while  not 
questioning  the  diverse  governmental  sources 
from  which  state  and  national  courts 
drew  their  authority,  recognized  the  unity 
of  the  governments,  national  and  state,  and 
the  common  fealty  of  all  courts,  both  state 
and  national,  to  both  state  and  national 
Constitutions,  and  the  duty  resting  upon 
them,  when  it  was  within  the  scope  of  their 
authority,  to  protect  and  enforce  rights  law- 
fully created,  without  reference  to  the  par- 
ticular government  from  whose  exercise  of 
lawful  power  the  right  arose. 
Affirmed. 
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Annotatioii — Constitutionality  of  verdict  by  less  than  all  the  jurors. 


The  earlier  cases  on  this  question  are 
discussed  in  the  note  to  Jacksonville,  T. 
&  K.  W.  R.  Ck>.  V.  Adams,  24  L.R.A.  272. 

The  general  question  of  the  number 
and  agreement  of  jurors  necessary  to 
constitute  a  valid  verdict  is  discussed  in 
the  note  to  State  v.  Bates,  43  L.R.A.  33. 

As  to  the  number  of  grand  jurors  nec- 
essary or  proper  to  act,  see  note  to  State 
V.  Belvel,  27  L.R.A.  846. 

The  right  to  waive  absence  of  a  jury- 
man in  a  ciiminal  case  is  discussed  in 
the  note  to  Jennings  v.  State,  14  L.B.A. 
(X.S.)  862. 

As  pointed  out  in  the  earlier  note,  it 
was  settled  at  common  law  that  a  valid 
verdict  required  an  agreement  of  the 
entire  panel  of  twelve  jurors.  Conse- 
quently a  constitution  which  guarantees 
a  trial  by  jury  requires  the  unanimous 
verdict  of  twelve  men.  Girdner  v.  Bry- 
an (1902)  94  Mo.  App.  27,  67  S.  W.  699, 
holding  a  finding  by  the  jury  in  a  civil 
action  before  a  justice  of  the  peace,  for 
the  plaintiff,  by  a  vote  10  to  2,  and  an 
assessment  of  the  damages  for  which  a 
verdict  was  returned  by  a  vote  of  9  to  3, 
invalid  under  a  constitutional  provision 
that  "the  right  of  trial  by  jury  as  here- 
tofore enjoyed  shall  remain  inviolate." 

In  Kansas  City,  C.  &  S.  R.  Co.  v. 
Story  (1888)  96  Mo.  611,  10  S.  W.  203, 
it  is  stated  that  the  jury  meant  in  a  con- 
stitutional guaranty  that  the  right  of 
trial  by  jury  shall  be  held  inviolate  is 
the  historical  jury  of  12  men  with  all  of 
its  incidents;  and  in  State  ex.  rel.  St. 
Louis,  K.  &  N.  W.  R.  Co.  v.  Withrow 
(1895)  133  Mo.  500,  34  S.  W.  245, 
36  S.  W.  43,  it  is  stated  that  the  right 
of  trial  by  jury,  guaranteed  by  a  con- 
stitution, means  that  all  the  substan- 
tial iqcidents  and  consequences  which 
pertain  to  the  right  of  trial  by  jury  are 
preserved  in  their  ancient  substantial 
incidents  as  existing  at  common  law. 
There  is  obiter  to  the  same  effect  in 
Bank  of  Missouri  v.  Anderson  (1822)  1 
Mo.  244;  Vaughan  v.  Scade  (1860)  30 
Mo.  600  and  Copp  v.  Henniker  (1875)  55 
N.  H.  193,  20  Am.  Rep.  194. 

An  implied  limitation  upon  the  power 
of  the  legislature  to  provide  for  less 
than  a  unanimous  verdict  arises  from  a 
constitutional  provision  that  "a  jury  in 
civil  cases  in  all  courts  .  .  .  may  con- 
sist of  less  than  twelve  men  as  may  be 
prescribed  by  law."  The  court,  refer- 
ring to  the  familiar  maxim  that  the  men- 
tion of  one  thing  is  the  exclusion  of  the 

other,  states  that  "the  authority  to  re- 
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duce  the  number  of  jurors  from  twelve, 
is  thereby  created,  and  in  the  absence 
of  any  express  declaration  of  the  fur- 
ther intention  regarding  trial  by  juries 
in  civil  actions  it  follows  that  the  legis- 
lature was  granted  no  other  authority 
than  this,  and  impliedly  that  all  other 
rights  of  trial  by  jury  in  civil  actions 
were  reserved."  Denver  v.  Hyatt  (1900) 
28  Oolo.  129,  63  Pac.  403,  holding  uncon- 
stitutional a  statute  providing  that  in 
all  civil  cases  in  courts  of  record  which 
shall  be  tried  by  a  jury,  not  less  than 
three  fourths  of  the  number  of  jurors 
sitting  may  concur  in  and  return  a  ver- 
dict therein,  and  such  verdict  shall  have 
the  same  force  and  effect  as  though 
found  and  returned  by  all  the  jurors  sit- 
ting in  the  case.  This  case  was  followed 
in  Clough  V.  McKay  (1903)  31  Oolo.  300, 
73  Pac.  30. 

In  First  Nat.  Bank  v.  Foster  (1900)  9 
Wyo.  157,  54  L.R.A.  549,  61  Pac.  466, 
the  court,  construing  a  similar  provision, 
states  that  the  whole  section  must  be 
construed  together;  that  the  subject  of 
it  is  the  right  of  trial  by  jury;  and  "we 
think  the  intention  of  the  framers  rea- 
sonably appears  to  have  been  to  preserve 
the  right  inviolate  in  criminal  cases,  and 
to  point  out  by  way  of  permission  to  the 
legislature  wherein  the  common  law 
might  be  invaded  by  statute  in  civil 
cases.  It  is  as  if  the  Constitution  had 
said:  ^With  reference  to  the  right  of 
trial  by  jury  it  is  provided  that  in 
criminal  cases  it  shall  remain  in  all  re- 
spects as  heretofore.  In  civil  cases  it 
shall  remain  as  heretofore  except  that 
the  legislature  may  provide  for  a  num- 
ber less  than  twelve  to  constitute  a 
jury.^ "  The  provision  in  the  Wyoming 
Constitution  is  to  the  effect  that  "the 
right  of  trial  by  jury  shall  remain  invio- 
late in  criminal  cases,  but  a  jury  in 
civil  cases  in  all  courts,  not  of  record, 
may  consist  of  less  than  twelve  men,  as 
may  be  prescribed  by  law."  Declaration 
of  Rights,  art.  1,  §  9. 

The  7th  Amendment  to  the  Federal 
Constitution  provides  that  "in  suits  at 
common  law,  where  the  value  in  con- 
troversy shall  exceed  twenty  dollars,  the 
right  of  trial  by  jury  shall  be  preserved," 
etc.  Any  case  that  is  cognizable  at  com- 
mon law,  under  this  provision,  requires 
the  unanimous  verdict  of  twelve  men. 
Carroll  v.  Byers  (1894)  4  Aria.  158,  36 
Pac.  499,  holding  the  statutory  action  of 
claim  and  delivery  in  all  essential  attri- 
butes the  same  as  the  ancient  common- 
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law  remedy  of  replevin,  and  therefore  to 
require  tbe  unanimous  verdict  of  twelve 
jurors.  The  act  of  the  Arizona  territorial 
legislature  involved  in  this  case,  provided 
that  '^in  all  trials  of  civil  cases  and  in 
all  trials  of  misdemeanors  in  the  courts 
of  the  territory  where  a  jury  of  twelve 
persons  shall  be  impaneled  .  .  .  the 
concurrence  of  three  fourths  of  such 
jury  shall  be  sufficient  to  render  a  ver- 
dict therein." 

It  will  be  seen  by  a  reference  to  the 
case  of  Hess  v.  White,  reported  in  con- 
nection with  the  earlier  note  in  24 
L.R.A.  277,  that  a  territorial  statute  pro- 
viding for  a  verdict  by  three  fourths  of 
the  jury  in  a  civil  ease  was  held  not  to 
violate  the  7th  Amendment.  This  case 
was  followed  in  a  number  of  cases  in 
this  jurisdiction.  American  Pub.  Co.  v. 
Fisher  (1894)  10  Utah,  147,  37  Pac.  259; 
Tucker  v.  Salt  Lake  City  (1894)  10 
Utah.  173,  37  Pac.  261;  Fred  W.  Wolf 
Co.  V.  Salt  Lake  City  Brewing  Co.  (1894) 
10  Utah,  179,  37  Pac.  262;  Riley  v.  Salt 
Lake  Rapid  Transit  Co.  (1894)  10  Utah, 
428,  37  Pac.  681 ;  Mackey  v.  Enzensperg- 
er  (1895)  11  Utah,  154,  39  Pac.  541; 
Pratt  V.  Parsons  (1896)  13  Utah  31,  43 
Pac.  620 ;  Smith  v.  Salt  Lake  City  R.  Co. 

(1896)  13  Utah,  33,  43  Pac.  919.  But 
upon  appeal  to  the  United  States  Su- 
preme Court  in  American  Pub.  Co.  v. 
Fisher  (Utah)  supra,  that  court  held  the 
territorial       statute       unconstitutional. 

(1897)  166  U.  S.  464,  41  L.  ed.  1079,  17 
Sup.  Ct.  Rep.  618.  The  court  states  that 
if  the  7th  Amendment  did  not  operate 
in  and  of  itself  to  invalidate  the  terri- 
torial statute.  Congress,  which  has  full 
control  over  the  territories,  expressly 
extended  the  Constitution  and  laws  of 
the  United  States  to  the  territory  of 
Utah,  and  provided  in  the  Act  of  April 
7, 1874,  chap.  80, 18  Stat,  at  L.  27,  Comp. 
Stat.  1913,  §  3458,  *Hhat  no  party  has 
been  or  shall  be  deprived  of  the  right  of 
trial  by  jury  in  eases  cognizable  at  com- 
mon law."  Other  Utah  cases,  Fred  W. 
Wolf  Co.  V.  Salt  Lake  City  Brewing  Co. 
(1894)  10  Utah,  179,  37  Pac.  262; 
Tucker  v.  Salt  Lake  City  (1894)  10 
Utah,  173,  37  Pac.  261;  and  Springville 
v.  Thomas,  were  expressly  reversed  by 
the  United  States  Supreme  Court  in 
(1897)  166  U.  S.  707,  41  L.  ed.  1172,  17 
Sup.  Ct.  Rep.  717,  on  the  authority  of 
American  Pub.  Co.  v.  Fisher. 

But  in  actions  other  than  common-law 
actions  it  has  been  held  that  a  verdict 
by  less  than  twelve  jurors  is  not  in  con- 
flict with  this  constitutional  provision. 

Providence  Gold  Min.  Co.  v.  Burke 
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(1899)  6  Ariz.  323,  57  Pac.  641,  19  Mor. 
Min.  Rep.  625,  holding  a  contest  filed  in 
the  United  States  land  office,  under  a 
statute,  to  contest  the  right  of  an  ap- 
plicant for  United  States  patent,  a  pure- 
.ly  statutory,  and  not  a  common-law  ac- 
tion, in  which  the  parties  were  not 
entitled  as  a  matter  of  constitutional 
right  to  a  verdict  by  a  common-lay  jury. 
Accordingly,  a  verdict  by  three  fourths 
of  the  jury  under  a  territorial  statute 
was  held  valid.  The  court  states  that 
the  jury  at  best  "was  an  advisory  agent 
of  the  court  to  enlighten  its  conscience 
and  not  to  control  its  judgment." 

And  it  has  beein  held  under  a  state 
Constitution  as  to  a  matter  which  is  not 
one  that  is  required  by  the  Constitution 
to  be  submitted  to  a  jury,  that  the  legis- 
lature may  provide  for  less  than  a  unan- 
imous verdict.  Thus,  the  legislature 
may  authorize  a  finding  of  eight  of  the 
jurors  upon  the  question  of  whether  a 
ditch  will  be  conducive  to  the  public 
health,  convenience,  or  welfare,  and 
whether  the  route  thereof  is  practicable, 
where  the  only  question  required  by  the 
Constitution  to  be  submitted  to  a  jury 
is  as  to  the  amount  of  compensation  to 
which  the  owner  is  entitled.  Emig  v. 
Clark  County  (1887)  5  Ohio  S.  &  C.  P. 
Dec.  459;  Thomas  v.  Clark  County 
(1887)  5  Ohio  S.  &  C.  P.  Dec.  510. 

It  was  well  settled  even  before  the  de- 
cision in  Minneapolis  &  St.  L.  R.  Co.  v. 
BOMBOLis,  ante,  86,  that  the  7th  Amend- 
ment to  the  Federal  Constitution  does 
not  control  procedure  in  the  state  courts. 
See  cases  cited  in  opinion  in  support  of 
this  general  proposition. 

That  it  does  not  control  procedure 
in  state  courts  is  true  even  in  taking 
jurisdiction  of  Federal  legislation. 
Chesapeake  &  0.  R.  Co.  v.  Gainey 
(1916)  241  U.  S.  494,  60  L.  ed.  1124, 
36  Sup.  Ct.  Rep.  633;  Louisville  & 
N.  R.  Co.  v.  Stewart  (1916)  241  U.  S. 
261,  60  L.  ed.  989,  36  Sup.  Ct.  Rep.  586 ; 
Minneapolis  &  St.  L.  R.  Co.  v.  Bombo- 
Lis,  ante,  86,  St.  Louis  &  S.  F.  R.  Co.  v. 
Brown  (1916)  241  U.  S.  223,  60  L.  ed. 
966,  36  Sup.  Ct.  Rep.  602;  Chesapeake 
&  0.  R.  Co.  v,  Kelly  (1916)  241  U.  S. 
485,  60  L.  ed.  1117,  36  Sup.  Ct.  Rep.  630. 
This  proposition  also,  which  must  now 
be  regarded  as  settled  by  the  decision 
in  Minneapolis  &  St.  L.  R.  Co.  v.  Bom- 
BOLis,  ante,  86,  is  supported  by  a  number 
of  state  decisions.  Chesapeake  &  0.  R. 
Co.  V.  Kelly  (1914)  161  Ky.  655,  171  S. 
W.  185  (Federal  Employers'  Liability 
Law) ;  Louisville  &  11.  R.  Co.  v.  Stewart 
(1915)  163  Ky.  823, 174  S.  W.  744  (Fed- 
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eral  Employers'  Liability  Act) ;  Louis- 
ville &  N.  R.  Co.  V.  Holloway  (1916)  168 
Ky.  262,  181  S.  W,  1126  (Federal  Em- 
ployers* Liability  Act) ;  Cincinnati,  N.  0. 
&  T.  P.  R.  Co.  V.  Claybourne  (1916)  169 
Ky.  315, 183  S.  W.*  903  (Federal  Employ- 
ee' Liability  Law) ;  Louisville  &  N.  R. 
Co.  V.  Thomas  (1916)  —  Ky.  — ,  185  S. 
W.  840  (Federal  Employers'  Liability 
Law) ;  Donaldson  v.  Chreat  Northern  R. 
Co.  (1916)  89  Wash.  161,  154  Pac.  133.  | 

As  appears  from  the  foregoing,  the  | 
unmodified  constitutional  guaranty  of  a 
jary  trial  requires  the  unanimous  ver- 
dict of  the  jury;  but  some  state  consti- 
tutions expressly  provide  for  less  than  a 
unanimous  verdict,  or  expressly  author- 
ize provision  by  law  for  less  than  a  un- 
animous verdict  in  civil  cases  in  any 
court  of  record.  Under  a  provision  to 
the  eSeet  that,  in  the  trial  by  jury  of  all 
civil  cases  in  courts  of  record,  three 
fourths  of  the  members  of  the  jury  con- 
curring may  render  a  verdict,  an  in- 
sanity inquiry  was  held  to  be  a  civil  case 
within  the  meaning  of  this  provision, 
and  a  verdict  concurred  in  by  ten  of  the 
twelve  jurors  was  upheld  in  State  ex  rel. 
Peper  v.  HoHcamp.  (1911)  236  Mo.  232, 
138  S.  W.  521. 

Some  constitutional  provisions  author- 
ize less  than  a  unanimous  verdict  in 
criminal  cases  not  capital.  Such  consti- 
tutional provision  was  held  applicable 
in  State  v.  Wooten  (1915)  136  La.  660, 
67  So.  366,  upon  the  second  trial  for 
manslaughter  of  one  who  had  originally 
been  accused  of  murder,  but  who,  upon 
the  first  trial,  had  been  found  guilty  of 
manslaughter, — ^a  verdict  which  had  the 
effect  of  acquitting  the  accused  of  mur- 
der and  reducing  the  charge  against  him 
to  manslaughter. 

Upon  the  objection  in  a  civil  action 
that  the  defendant's  right  to  trial  by 
jury,  as  guaranteed  by  the  Constitution 
of  the  state  and  of  the  United  States, 
was  violated  by  a  constitutional  amend- 
ment authorizing  nine  of  the  jurors  to 
return  a  verdict,  the  court,  in  Franklin 
V.  St.  Louis  &  M.  River  R.  Co.  (1905) 
188  Mo.  633,  87  S.  W.  930,  states  that 
^o  constitutional  right  of  defendant 
was  violated 'in  the  action  of  the  court  in 
giving  the  instruction  above  referred  to 
(authorizing  a  verdict  by  nine  of  the 
jurors  in  accord  with  the  constitutional 
provision),  or  in  receiving  the  verdict,  in 
which  only  nine  of  the  jury  concurred/' 

The  ease  of  Gabbert  v.  Chicago,  R.  I. 

k  P.  R.  Co.  (1902)  171  Mo.  84^  70  S.  W. 

891,    has    been    treated    in    subsequent 

tases  in  this  jurisdiction  as  passing  upon 
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the  validity  of  a  constitutional  amend- 
ment authorizing  a  verdict  by  nine  of 
the  twelve  jurors.  It  does  not  appear, 
however,  from  the  opinion  in  that  case, 
that  any  other  question  was  considered 
there  than  the  due  submission  and  adop- 
tion of  the  constitutional  amendment. 
One  of  the  grounds  relating  to  this  sub- 
ject in  the  motion  for  a  new  trial  was 
that  the  court  erred  in  holding  that  the 
constitutional  amendment  ''had  been 
lawfully  submitted  and  adopted  by  the 
people  of  this  state,  whereby  three 
fourths  of  a  jury  in  a  civil  action  may 
render  a  verdict,"  and  the  supreme 
court,  in  stating  the  question  for  de- 
cision, says  that  the  record  presents  the 
question  ''whether  the  amendments 
were  duly  submitted  and 
adopted.''  In  Roenfeldt  v.  St.  Louis  k 
Suburban  R.  Co.  (1903)  180  Mo.  554,  70 
S.  W.  706,  the  court  states  that  the  de- 
fendant, in  its  motion  for  a  new  trial, 
raised  the  question  of  the  constitution- 
ality of  the  law  '^authorizing  nine  of  a 
jury  in  a  civil  case  to  render  a  verdict 
.  .  .  since  the  decision  in  Gabbert  v. 
Chicago,  R.  I.  &  P.  R.  Co.  (Mo.)  supra, 
that  is  no  longer  a  question  in  this 
state.''  In  Taussig  v.  St.  Louis  &  K.  R, 
Co.  (1905  )186  Mo.  269,  86  S.  W.  378, 
the  court  states:  "The  validity  of  the 
law  authorizing  a  verdict  by  a  jury,  nine 
or  more  of  their  number  concurring 
therein,  has  been  established  by  the  de- 
cision of  this  court  in  Gabbert  v.  Chica- 
go, R.  I.  &  P.  R.  Co.  (Mo.)  su;  ra,  and 
numerous  decisions  since."  In  Logan  v. 
Field  (1906)  192  Mo.  64,  90  S.  W.  127, 
it  is  stated  that  "it  was  held  in  Gabbert 
V.  Chicago,  R.  I.  &  P.  R.  Co.  (Mo.)  su- 
pra, that  common-law  right  of  trial  by 
jury,  by  which  is  meant  a  trial  by  twelve 
jurors,  who  must  render  a  unanimous  ver- 
dict, might  be  so  amended  that  nine  ju- 
rors concurring  could  render  a  verdict." 
The  legality  of  the  adoption  of  such  a 
constitutional  amendment  is  not  dis- 
cussed herein,  nor  does  the  note  consider 
whether  such  a  constitutional  provision 
or  statute  enacted  in  pursuance  thereof 
can  be  constitutionally  applied  to  cases 
which  were  b^un  before  the  provision 
went  into  effect,  or  to  causes  of  action 
which  were  in  existence  before.  In  other 
words,  any  question  as  to  whether  there 
is  a  vested  right  in  having  the  unani- 
mous verdict  of  a  jury,  or  whether  the 
application  of  a  law  authorizing  less 
than  a  unanimous  verdict  is  ex  post  fac- 
to as  applied  to  existing  actions  or 
causes  of  action,  is  excluded. 

W.  A.  E. 
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PEALS. 

MARVIN  BOYD,  Plff.  in  Err., 

V. 

C.  L.  RITTER  LUMBER  COMPANY. 

{—  Va.  — ,  89  8.  E.  273.) 

Einiiient   domain  —  rJ^lit  of  way   for 
private  railway. 

1.  The  development  by  a  private  corpora- 
tion of  a  tract  of  timber  land  is  not  a  pub- 
lic purpose  so  as  to  justify  the  exercise  of 
the  right  of  eminent  domain  to  secure  a 
right  of  way  between  the  tract  and  the  saw- 
mill of  the  owner,  although  provision  is 
made  in  the  statute  for  the  use  of  the  way 
by  anyone  having  access  to  it. 

For  other  ca^es,  gee  Eminent  Domain^  L  d, 
/,  in  Dig.  1-52  X.  B. 

Statutes  —  adoption  *-  effect  of  prior 
construction. 

2.  The  rule  that  a  statute  adopted  from 
anotlier  state  carries  the  construction  given 
by  the  courts  of  that  state  does  not  include 
a  decision  as  to  its  constitutionality. 

For  other  cfiees,  see  Statutes,  II.  c*  in  Dig. 
i-5«  N.  S. 

(June  22,  1916.) 

Ij^RROR  to  the  Circuit  Court  for  Bu- 
J  chanan  County  to  review  a  judgment 
in  plaiutiiT's  favor  in  a  proceeding  to  con- 
demn a  portion  of  defendant's  land  for  the 
purpose  of  constructing  a  tramroad  over 
which  to  haul  logs  and  Itlmber  owned  by 
plaintiff.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  T.  C.  Bowen  for  plaintiff  in  error. 

Messrs.  Flannagaii  A  Boyd  and  George 
W.  St.  Clair,  for  defendant  in  error: 

Chapter  75,  Acta  1012,  is  not  in  violation 
i)i  the  Constitution  of  this  state  or  the  Fed- 
eral Constitution. 

Com.  V.  Moore,  25  Gratt.  961 ;  Com.  v. 
Brown,  91  Va.  781,  28  L.R.A.  110,  21  S.  E. 
357;  Cooley,  Const.  Lim.  7th  ed.  pp.  252- 
254. 

The  statute  upon  which  this  proceeding  is 
based  was  taken  from  the  Kentucky  statute 
which,  prior  to  its  adoption  by  the  Virginia 
legislature,  had  been  construed  by  the  Ken- 
tucky court  of  appeals,  and  declared  con- 
stitutional. 

Chesapeake  Stone  Co.  v.  Moreland,  126 
Ky.  050,  16  L.R.A. (N.S.)  479,  104  S.  W. 
762;  Kirk-Christy  Co.  v.  American  Asso. 
128  Ky.  068,  108  S.  W.  232. 

If  a  statute  is  construed  and  followed  by 
a  series  of  decisions,  and  our  legislature  en- 
acts Ihe  statute  (even  if  it  is  only  substan- 

~~Note.  — As  to  eminent  domain  for  pur- 
poses  of  logging  road  or  logging  railroad, 
see  annotation  following  this  case,  post,  102. 
L.K.A.1017A. 


tially  adopted),  the  construction  must  bo 
considered  adopted  along  with  the  statute. 

Doswell  v.  Buchanan,  3  Leigh,  365,  23  Am. 
Dec.  280;  Danville  v.  Pace,  25  Gratt.  1,  18 
Am.  Rep.  663;  Norfolk  k  VV.  R.  Co.  v.  Old 
Dominion  Baggage  Transfer  Co.  09  Va.  Ill, 
50  L.R.A.  722,  37  S.  E.  784;  36  Cyc.  1164. 

The  public  has  the  right  to  use  both  the 
land  taken  and  the  tramroad,  or  either. 

Lewis  V.  Washington,  5  Gratt.  265;  Hen- 
inger  v.  Peery,  102  Va.  899,  47  S.  E.  1013. 

CardwcU,  P.,  delivered  the  opinion  of 
the  court: 

This  is  a  proceeding  under  chapter  75  of 
Acts  1912,  instituted  by  the  C.  L.  Ritter 
Lumber  Company,  Incoi-porated,  against 
Marvin  Boyd,  seeking  to  condemn  a  por- 
tion of  defendant's  land  located  on  Dismal 
creek,  in  Buchanan  county,  for  the  purpose 
of  constructing  a  tramroad  to  haul  logs 
and  lumber  owned  by  the  petitioner  over  the 
land  sought  to  be  condemned.  The  purposes 
for  which  the  land  is  sought  to  be  con- 
demned, as  stated  in  the  petition  to  the 
circuit  court  of  Buchanan  county,  are  to 
transport  logs,  timber,  and  supplies  over  a 
tramroad  to  be  constructed  on  the  same,  to 
be  used  for  the  benefit  of  the  petitioner  and 
the  public  generally. 

It  is  shown  by  the  record  that  the  de- 
fendant and  the  petitioner  could  not  agree 
as  to  the  location  of,  or  the  amount  of  dam- 
ages to  be  paid  for,  the  land  proposed  to 
be  condemned,  and,  according  to  the  provi- 
sions of  the  statute,  commissioners  were  ap- 
pointed by  the  circuit  court  to  view  the  laud 
proposed  to  be  taken,  and  to  lay  off  and  set 
apart  a  sufficient  portion  thereof  for  the 
purposes  mentioned  in  the  petition,  etc.  The 
commissioners  so  appointed  filed  their  re- 
port, as  provided  in  the  statute,  which  the 
court,  by  its  final  order  entered  on  the  5th 
day  of  May,  1016,  confirmed,  and  the  right 
of  way  and  tramroad  over  the  defendant's 
land  was  established  in  accordance  witii  the 
prayer  of  the  petition  of  the  lumber  com- 
pany, to  which  final  order  this  writ  of  error 
was  awarded. 

The  sole  question  requiring  our  considera- 
tion is  whether  or  not  the  act  under  which 
this  proceeding  is  had  violates  either  the 
Constitution  of  the  state  of  Virginia  or  the- 
Constitution  of  the  Uiiited  States. 

The  act  is  entitled:  "An  Act  to  Facili- 
tate the  Development  of  the  Resources  of 
the  State  by  Providing  Ways  of  Ingress  and 
Egress  for  Mining,  Manufacturing,  and 
Timber  Cutting,  and  to  Authorise  Proper 
Pass  Ways,  Tramroads,  Haul  Roads,  and 
Other  Means  of  Transportation  over  the 
Lands  of  Another  or  Others." 

The  Ist  and  2d  sections  of  the  act  provide 
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/or  the  procedure  to  be  bad  before  tbe  land 
nought  to  be  taken  is  eondemned,  and  tbe 
3d  seetion  of  tbe  act  provides  as  follows: 

"But  nothing  in  tbis  act  shall  operate  to 
give  any  person,  firm,  or  corporation  a  right 
to  the  exclusive  use  of  such  lands,  pass 
ways,  tramroads,  haul  roads,  or  other  means 
of  transportation ;  and  the  public  shall  have 
the  right  to  use  the  said  land  for  travel  as 
other  public  roads  are  used,  and  any  other 
person,  firm,  or  corporation  shall  have  an 
equal  right  to  use  the  said  pass  ways,  tram- 
roads,  haul  roads,  or  other  means  of  trans- 
portation upon  paying  proper  compensa- 
tion therefor.  If  no  agreement  can  be  made 
for  such  compensation,  then  the  amount 
thereof  shall  be  fixed  by  the  circuit  court 
of  laid  county  upon  the  petition  of  the  per- 
son, firm,  or  corporation  desiring  to  use  the 
same,  and  upon  the  payment  of  the  amount 
•0  fixed  by  said  court,  he  shall  have  the 
rig^t  to  the  use  thereof  as  herein  provided. 

"Provided,  further,  that  if  said  land  sImU 
cease  to  be  used  for  the  period  of  five  years 
lor  the  purposes  of  hauling  or  delivering 
minerals,  oils»  timber,  lumber,  wood,  bark, 
or  other  forest  product  in  the  manner  here- 
inbefore provided,  the  same  shall  be  deemed 
to  have  been  abandoned,  and  the  right  and 
title  thereto  shall  revert  to  the  owner  of 
the  residue  of  the  tract." 

The  Ck>nstitution  of  Virginia,  g  58  (Code 
1904,  p.  cexxii.),  provides:  ''It  [tlie  gen- 
eral assembly]  sliall  not  enact  any  law 
whereby  private  property  shall  be  taken 
.  .  .  for  publie  uses,  without  just  com- 
pensation." 

And  the  Federal  Constitution,  art.  5,  pro- 
vides: "Nor  shall  private  property  be  tak- 
en for  public  use  without  just  compensa- 
tion." 

While,  under  both  of  these  constitutional 
provisions,  private  property  may  be  taken 
for  public  uses  upon  the  payment  of  just 
c-ompensation,  it  has  been  universally  held 
tliat  the  spirit  of  both  Constitutions  is  in 
conflict  witli  the  view  that  private  property 
can  be  taken  for  private  uses  under  any 
conditions  or  stipulations. 

It  plainly  appears  in  this  case  that  the 
object  of  the  defendant  in  error  is  to  con- 
demn the  land  of  the  plaintiff  in  error  for 
the  purpose  of  enabling  it  to  build  a  tram- 
road  over  the  lands  of  plaintiff  in  error  on 
which  to  transport  about  40,000,000  feet 
of  timber  owned  by  it  on  the  waters  of 
Dismal  creek,  to  its  mill  at  Whitewood,  iii 
Buchanan  county,  a  distance  of  about  7 
miles.  The  defendant  in  error  is  engaged  in 
the  lunber  business;  that  is,  the  purchasing 
«f  trees  in  Buchanan  county,  the  sawing  and 
manufacturing  of  those  trees  into  lumber 
at  its  BiUl  at  Whitewood^  and  shipping  the 
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finished  products  from  Whitewood  to  Doran, 
a  point  on  the  Clinch  Valley  division  of  the 
Norfolk  k  Western  Railway,  a  distance  of 
14  miles  from  Whitewood.  The  lumber  and 
its  finished  products  are  taken  over  a  tram- 
road  with  steel  rails,  and  the  right  of  way, 
track,  and  rolling  stock  thus  used  is  the 
private  property  of  the  defendant  in  error. 
It  is  also  operating  a  tramroad  with  steel 
rails,  extending  from  its  mill  at  Whitewood 
in  a  westerly  direction  down  Dismal  creek, 
in  Buchanan  county,  a  distance  of  approxi- 
mately 7  miles,  which  tramroad,  tracks, 
steel  rails,  and  roiling  stock  are  the  private 
property  of  the  company.  Several  miles 
farther  down  the  creek,  defendant  in  error 
owns  a  large  boundary  of  valuable  timber, 
approximately  40,000,000  feet,  and  desires 
to  extend  its  tramroad  over  the  lands  of 
plaintiff  in  error  to  the  said  boundary  of 
timber,  for  the  purpose  of  cutting  and  haul- 
ing it  over  the  tramroad  to  its  mill  at 
Whitewood,  and  there  sawing  and  manu- 
factiuring  it  into  lumber  and  then  trans- 
porting the  finished  products  of  the  lumber 
to  Doran;  and,  in  order  to  reach  this  large 
and  valuable  boundary  of  timber,  it  is  neoes- 
sary  to  extend  its  tramroad  through  and 
over  the  lands  of  the  plaintiff  in  error.  It 
therefore  appears  that  this  proposed  tram- 
road  or  right  of  way  over  the  lands  of  plain- 
tiff in  error  will  be  surrounded  and  hemmed 
in  by  the  private  property  of  the  plaintiff 
in  error  and  the  private  property  of  the  de- 
fendant in  error;  so  that,  if  the  right  of 
way  be  established  as  prayed  by  the  de- 
fendant in  error,  the  public  generally,  as  it 
would  seem,  could  only  use  the  right  of  way 
over  the  lands  of  plaintiff  in  error,  and 
would  be  restricted  to  the  use  of  the  right 
of  way  on  his  land, — ^that  iS|  tlie  public  gen- 
erally would  have  no  right  to  use  the  pri- 
vate road  of  the  defendant  in  error  from 
the  plaintiff  in  error's  land  up  Dismal  creek, 
a  distance  of  7  miles,  to  Whitewood,  and 
would  have  no  right  to  use  the  tramroad  of 
the  defendant  in  error  from  Whitewood  to 
Doran  on  the  Norfolk  k-  Western  Railway. 

This  court,  in  Fallsburg  Power  &  Mfg.  Co. 
V.  Alexander,  101  Va.  98,  61  L.R.A.  129,  90 
Am.  St.  Rep.  855,  43  S.  E.  194,  said:  "Al- 
though not  forbidden  by  the  Constitution 
of  this  state,  the  legislature  cannot  author- 
ize the  taking  of  private  property  for  pri- 
vate use,  as  it  is  contrary  to  the  fundamen- 
tal principles  of  a  republican  government." 

What  is  and  what  is  not  a  public  use  has 
been  decided  in  various  ways  by  the  states 
of  the  Union,  but  the  great  weight  of  au- 
thority, both  of  the  decisions  and  the  text 
writers,  is  agninst  any  loose  construction 
of  the  term  such  as  has  been  given  to  it  in 
a  few  of  the  decided 
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The  statute  under  which  this  proceeding 
is  had  was  taken,  it  seems,  from  a  statute 
of  the  state  of  Kentucky,  which  was  held 
constitutional  and  valid  by  the  court  of  ap- 
peals of  that  state  prior  to  the  passage  of 
the  act  under  consideration,  namely,  Chesa- 
peake Stone  Co.  v.  Moreland,  126  Ky.  656, 
16  L.R.A.(N.S.)  479,  104  S.  W.  762;  and 
it  is  insisted  here  for  the  defendant  in  er- 
ror that  when  a  constitutional  provision  is 
ordained  or  a  statute  enacted  by  another 
state,  and  it  is  ingrafted  into  the  Constitu- 
tion or  statutes  of  this  state,  and  prior 
thereto  sucli  constitutional  provision  or 
statute  had  received  judicial  construction 
by  the  courts  of  such  other  state,  then  it 
is  to  be  presumed  that  the  law-making  power 
of  this  state  intended  that  the  constitu- 
tional provision  or  statute  should  be  given 
the  same  construction  in  this  state  that  it 
was  given  in  the  state  from  which  it  was 
taken.  This  principle  of  construction,  how- 
ever, applies  only  to  the  construction  of  con- 
stitutional provisions  and  statutes,  and  has 
no  relation,  as  the  authorities  hold,  to  the 
question  of  whether  or  not  a  statute  is  con- 
stitutional and  valid.  In  other  words,  the 
legislature,  by  enacting  a  statute  which  has 
been  held  constitutional  and  valid  by  the 
courts  of  another  state,  cannot  deprive  the 
courts  of  this  state  of  the  right  to  deter- 
mine for  themselves  the  question  of  the  con- 
stitutionality of  such  statute. 

In  Fallsburg  Power  &  Mfg.  Co.  v.  Alex- 
ander, supra,  a  quotation  is  made  from  the 
opinion  by  Judge  Green  in  the  case  of  Var- 
ner  v.  Martin,  21  W.  Va.  648 :  "Referring 
to  that  class  of  cases,  other  than  those  in 
which  the  general  public  have  the  imme- 
diate use  of  the  property  condemned  with- 
out charge,  as  in  cases  of  public  highways, 
where  the  property  condemned  is  under  the 
control  of  public  officers,  though  the  gra- 
tuitous use  of  it  is  enjoyed  by  the  public 
at  large,  etc.,  the  opinion  demonstrates  that 
where  the  property  condemned  is  in  the 
direct  use  and  occupation  of  a  private  per- 
son or  of  a  private  corporation,  and  the 
general  public  have  only  an  indirect  and 
qualified  use  of  it,  or  perhaps  no  use  of  it 
of  any  kind,  or  simply  derive  from  its  use 
some  indirect  advantage,  as  by  the  promo- 
tion of  the  general  prosperity  of  the  com- 
munity, to  which  belong  railroads,  ferries, 
gristmills,  etc.,  in  order  that  a  person  or 
corporation  may  be  included  in  this  class 
and  have  legislative  authority  to  condemn 
lands,  it  must  be  shown  that  he  or  they  are 
possessed  of  each  and  all  of  three  qualifica- 
tions: First,  The  general  public  must  have 
a  definite  and  fixed  use  of  the  property  to 
be  condemned,  a  use  independent  of  the  will 
of  the  private  person  or  private  corporation 
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in  whom  the  title  of  property  when  con- 
demned wnll  be  vested,  a  public  use  which 
cannot  be  defeated  by  such  private  owner, 
but  which  public  use  continues  to  be  guard- 
ed and  controlled  by  the  general  public 
through  laws  passed  by  the  legislature; 
second,  this  public  use  must  be  clearly  a 
needful  one  for  the  public,  one  which  ean- 
not  be  given  up  without  obvious  general 
loss  and  inconvenience;  third,  it  must  be 
impossible,  or  very  difficult  at  least,  to  se- 
cure the  same  public  uses  and  purposes  oth- 
erwise than  by  authorizing  tiie  condemna- 
tion of  private  property." 

In  determining  whether  the  land  is  sought 
to  be  condemned  in  this  proceeding  for  a 
public  or  a  private  use,  it  is  to  be  borne 
in  mind  that  the  party  asking  the  condem- 
nation is  a  lumber  company  engaged  in  cut- 
ing  trees,  manufacturing  them  into  lumber, 
and  transporting  it  to  market;  that  it  owns 
timber  on  various  tracts  of  land  on  the 
waters  of  Dismal  creek,  a  portion  of  which 
is  below  the  tract  owned  by  plaintiff  in  er- 
ror and  its  mill;  and  that  it  is  necessary 
for  the  defendant  in  error  to  have  means 
of  transportation  over  plaintiff  in  error's 
tract  of  land  in  order  to  cut  its  timber  into 
logs  to  be  carried  to  its  mill  for  manufac- 
ture into  lumber,  etc.,  and  it  is  a  mere  as- 
sertion on  the  part  of  defendant  in  error  in 
its  petition  to  the  circuit  court,  that  the 
tramroad  it  proposes  to  construct  over  the 
land  of  plaintiff  in  error  would  benefit  the 
public  generally;  the  evidence  adduced  in 
the  proceeding  being  very  vague  and  in- 
definite as  to  what  use  such  tramroad  would 
be  to  the  public  generally,  and  in  fact  it 
refutes  the  idea  that  it  would  be  of  benefit 
to  the  general  public.  The  act  of  the  gen- 
eral assembly,  supra,  does  not  pretend  to 
make  the  defendant  in  error  a  common  car- 
rier. It  is  not  compelled  to  carry  for  the 
public  goods  over  its  tramway,  or  any  part 
thereof,  but  the  act  merely  allows  the  pub- 
lic to  use  the  tramway,  provided  the  public 
furnishes  its  own  rolling  stock  and  power, 
whether  that  power  be  steam,  electricity, 
mules,  or  gravitation.  Defendant  in  error 
may  use,  as  it  would  seem,  one  kind,  some 
of  the  public  another  kind,  and  the  residue 
of  the  public  still  another  kind.  The  public, 
by  the  terms  of  the  act,  could  use  the  tram- 
way as  a  public  road  is  used ;  but  there  is  no 
general  management  to  prescribe  rules  and 
reg^ilations  for  such  use,  or  to  provide  sid- 
ings, passing  points,  switches,  etc.  Mani- 
festly the  tramroad  cannot  be  operated  on 
the  same  principles  as  a  public  road.  As 
to  public  roads,  the  legislature  can  and  does 
prescribe  "the  law  of  the  road"  as  to  meet- 
ing and  passing,  and  passing  going  in  the 
same  direction.    So  that  it  is  apparent  frcnn 
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the  whole  acope  of  the  act  that  it  contem- 
plates or  makes  possible  the  condemnation 
of  private  property  for  private  purposes, 
in  tliat  H  does  not  provide  for  a  definite  and 
tixed  use  hj  the  public  of  the  contemplated 
tramroad,  etc.,  over  the  land  authorized  by 
tJie  act  to  be  condemned,  whereby  the  pri- 
vate benefit  too  clearly  dominates  the  pub- 
lic interest  to  find  constitutional  authority 
for  the  exercise  of  the  power  of  eminent 
domain,  and  is  the  equivalent  of  taking 
private  property  for  a  private  use,  against 
the  will  of  the  owner,  which  cannot  be  done 
in  any  ease.  The  constitutionality  of  the  act 
is  to  be  determined  not  only  by  what  may 
be  attempted  to  be  done  in  a  particular 
case,  but  what  may  be  done  pursuant  to 
the  terms  of  the  act. 

Judge  Cooley,  in  his  work  on  Constitu- 
tional Limitations  (page  654),  says:  ''The 
public  use  implies  a  possession,  occupation, 
and  enjoyment  of  the  land  by  the  public 
at  large,  or  by  public  agencies;  and  a  due 
protection  to  the  rights  of  private  property 
will  preclude  the  government  from  seising 
it  in  the  hands  of  the  owner  and  turning 
it  over  to  another  on  vague  grounds  of  pub- 
lic benefit  to  spring  from  the  more  profit- 
able use  to  which  the  latter  may  devote  it." 
As  was  said  in  Brorwn  v.  Qerald,  100  Me. 
351,  70  L..R.A.  472,  109  Am.  St.  Rep.  626, 
61  Atl.  785,  the  legislature  cannot  make  a 
private  use  public  by  calling  it  so,  so  as  to 
justify  an  exercise  of  the  power  of  eminent 
domain  in  its  behalf;  the  question  of  its 
public  character  must  be  determined  by  the 
court.  **Neither  mere  public  convenience 
nor  mere  public  welfare  will  justify  the  ex- 
ercise of  the  right  of  eminent  domain.  The 
mere  creation  and  distribution  of  power  for 
manufacturing  enterprises  are  not  a  public 
une  which  will  justify  an  exercise  of  the 
power  of  eminent  domain.  The  furnishing 
of  electric  power  for  manufaeturing  pur- 
poses does  not  become  a  public  use,  so  as 
to  justify  the  exercise  of  the  power  of  emi- 
nent domain  in  its  behalf,  on  the  theory 
that  the  one  generating  it  may,  because  of 
his  franchises,  be  regarded  as  a  public 
servant;  especially  since  the  capacity  for 
service  is,  of  necessity,  limited,  and  cannot 
extend  to  the  general  public,  and' therefore 
the  service  is  a  matter  of  grace,  and  not  of 
right." 

See  also  Re  Barre  Water  Co.  62  Vt.  27, 
9  L.R.A.  195,  20  Atl.  109. 

In  Tyler  v.  Beacher,  44  Vt.  648,  8  Am. 
Kep.  398,  it  was  held  that  the  legislature 
did  not  have  the  right  to  declare  what  was 
a  public  use,  and  that  the  act  under  con- 
sideration was  unconstitutional.  That  was 
a  ease  of  a  gristmill ;  but  an  examination  of 
it  will  show  that  the  Vermoikt  statute  was 
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different  from  the  Virginia  statute*  in  that, 
while  the  owner  of  the  gristmill  was  re- 
quired to  grind  well  and  sufficiently  all 
grain  received,  at  certain  fixed  rates  of  toll, 
such  owner  was  not  compelled  to  receive 
grain  for  grinding  against  his  will..  It  was 
held  that  the  public  had  no  right  what- 
ever in  them,  or  any  other  use,  and  that 
therefore  the  act  allowing  condemnation 
was  unconstitutional. 

In  the  case  of  Healy  Lumber  Co.  v.  Mor- 
ris, 33  Wash.  490,  63  L.R.A.  820,  99  Am. 
St.  Kep.  964,  74  Pac.  631,  it  is  held: 

'^(1)  The  acquisition  of  an  easement  over 
land  for  the  transportation  to  market  of 
logs  of  a  private  owner  is  within  a  oonsti- 
tutioual  provision  that  private  property 
shall  not  be  taken  for  private  use,  and  mak- 
ing the  question  whether  or  not  a  contem- 
plated use  is  private  one  for  the  determina- 
tion of  the  courts. 

"(2)  That  a  particular  use  will  be  of 
i)enefit  to  the  public  does  not  alone  make  it 
a  public  use,  within  the  meaning  of  a  con- 
stitutional provision  that  private  property 
shall  be  taken  only  for  public  use. 

''(3)  Constitutional  authority  to  acquire 
an  easement  over  land  for  a  private  way  of 
necessity  does  not  empower  one  landowner 
to  condemn  a  right  of  way  over  his  neigh- 
bor's property  for  the  purpose  of  getting  his 
logs  and  timber  to  market." 

In  discussing  and  disapproving  the  case  of 
Dayton  Gold  &  S.  Mln.  Co.  v.  Seawell,  II 
Nev.  394,  5  Mor.  Min.  Rep.  424,  the  su- 
preme court  of  Washington,  in  the  case 
above  cited,  says: 

''There  the  broad  doctrine  was  annoimced 
that  any  appropriation  of  private  property 
under  the  right  of  eminent  domain,  for  any 
purpose  of  great  public  benefit,  interest,  or 
advantage  to  the  community,  is  a  taking  for 
public  use;  the  application  in  that  case  be- 
ing to  condemn  a  strip  of  land  in  order  to 
transport  the  wood,  lumber,  timbers,  and 
other  materials  to  enable  it  to  conduct  and 
carry  on  its  business  of  mining.  The  law 
granting  tlie  privilege  was  sustained  on  the 
ground  that  mining  was  one  of  the  lead- 
ing industries  of  the  state,  and  the  prin- 
eiples  above  announced  were  applied.  This 
is,  in  substance,  the  contention  of  the  ap- 
pellant in  this  case.  It  seems  to  us,  how- 
ever, that  this  is  the  announcement  of  s 
dangerous  doctrine,  tending  to  encroach  up- 
on private  rights,  which  the  Constitution 
has  attempted  to  safeguard,  and  to  render 
such  rights  as  uncertain  and  varying  as  are 
the  interests  of  different  localities  and  opin- 
ions of  different  judges  on  different  branches 
of  business.  Under  such  a  rule,  an  act 
might  be  construed  to  be  legal  one  year,  be- 
cause a  certain  buuness  was  found  to  be 
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profitable  to  Ihe  community  at  large,  and 
the  next  year  held  void,  because  it  appeared 
that  the  business  was  not  a  paying  one. 

"Tlie  Constitution  is  the  fundamental  law. 
Its  enactments,  whether  they  constitute 
grants  pr  limitations,  are  presumed  to  be 
stable  and  uniform,  and  to  constitute  a 
check  on  the  more  mutable  sentiment  and 
actions  of  members  of  different  legislatures. 
And  it  seems  to  us  that  the  result  of  such 
a  construction  would  be  a  virtual  removal 
of  any  constitutional  inhibition  on  legisla- 
tive power  in  this  respect,  leaving  the  legis- 
lative will  as  free  and  untrammeled  as  in 
those  states  where  the  legislatures  are  per- 
mitted to  act  in  consonance  with  the  in- 
herent power  of  sovereignty,  and  no  consti- 
tutional enactments  have  intervened,  it 
was,  no  doubt,  for  the  purpose  of  prevent- 
ing enthusiastic  legislation,  practically  de- 
stroying this  limitation,  that  the  question 
of  public  use  was  especially  submitted  to 
the  courts,  who  are  and  should  be  ever 
watchful  in  maintaining  inviolate  the  con- 
stitutional rights  of  the  citizen." 

The  same  court  cites  with  approval  the 
case  of  Bloodgood  v.  Mohawk  &  H.  River 
R.  Co.  18  Wend.  9,  31  Am.  Dec.  313,  and 
quotes  from  it  as  follows:  "Wlien  we  de- 
part from  the  natural  import  of  the  term 
'public  use,'  and  substitute  for  the  simple 
idea  of  a  public  possession  and  occupation 
that  of  public  utility,  public  interest,  com- 
mon benefit,  general  advantage  or  conveni- 
ence, of  that  still  more  indefinite  term  ^pub- 
lic improvement,'  is  there  any  limitation 
which  can  be  set  to  the  exertion  of  legisla- 
tive will  in  the  appropriation  of  private 
property?  The  moment  the  mode  of  its 
use  is  disregarded,  and  we  permit  ourselves 
to  be  governed  by  speculations  upon  the 
benefits  that  may  result  to  localities  from 
the  use  which  a  man  or  set  of  men  propose 
to  make  of  the  property  of  another,  that 
moment  we  arc  afloat,  without  any  certain 
principle  to  guide  us." 

And  further  in  its  opinion  the  court  says: 
"Mr.  Cooley,  in  his  Constitutional  Limita- 
tions, and  Mr.  Elliott,  in  his  work  on  Emi- 
nent Domain,  have  giv^i  this  subject  special 
attention  and  reviewed  all  the  authorities 
bearing  thereon;  and,  while  detached  ex- 
pressions from  these  authorities  frequently 
made  with  reference  to  cases  cited  seem  to 
sustain  both  contentions,  yet  the  general 
deduction  made  is  opposed  to  the  idea  that 
public  use  and  public  benefit  are  synony- 
mous terms. 

"Mr.  Lewis,  in  discussing  this  identical 
proposition  in  ft  165,  after  giving  a  history 
of  the  earlier  decisions,  concludes  as  fol- 
lows: 'Public  use  means  the  same  as  use  by 
the  public,  and  this,  it  seems  to  ua,  i«  the 
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construction  the  wordsi  should  receive  in 
the  constitutional  provision  in  question.  The 
reasons  which  incline  us  to  this  view  are: 
First,  that  it  accords  with  the  primary  and 
more  commonly  understood  meaning  of  the 
words;  second,  it  accords  with  the  general 
practice  in  regard  to  taking  private  prop- 
erty for  public  use  in  vogue  when  the  phrase 
was  first  brought  into  use  in  the  earlier 
Constitutions;  third,  it  is  the  only  view 
which  gives  the  words  any  force  as  a  limi- 
tation, or  renders  them  capable  of  any  defin- 
ite and  practical  application.  If  the  Con- 
stitution means  that  private  property  can 
be  taken  only  for  use  by  the  public,  it  af- 
fords a  definite  guide  to  both  the  legisla- 
ture and  the  courts.' " 

See  also  State  ex  rel.  Tacoma  Industrial 
Co.  V.  White  River  Power  Co.  39  Wash. 
648,  2  L.R.A.(N.S.)  842,  82  Pac.  150,  4 
Ann.  Cas.  087. 

In  the  case  of  Bridal  Veil  Lumbering  Co. 
V.  Johnson,  30  Or.  205,  34  L.R.A.  368,  60 
Am.  St.  Rep.  818,  46  Pac.  790,  the  court 
held  that  the  findings  of  fact  clearly  show 
that  the  plaintiff  is  a  corporation  organized 
for  the  construction  of  a  railroad  for  the 
transportation  of  freight  and  passengers, 
and  is  therefore  a  public  service  corpora- 
tion; and  the  court  says  that,  the  findings 
being  as  stated,  it  has  no  alternative  but 
to  affirm  the  judgment,  but  adds:  "In  do- 
ing so,  however,  we  do  not  desire  to  be 
understood  as  holding  that  a  railroad  con- 
structed by  a  mill  company  for  the  evident 
purpoiie  of  transporting  logs  to  its  mill  can 
become  a  public  highway,  so  as  to  justify 
the  exercise  of  the  power  of  eminent 
domain  in  its  behalf,  because  of  any 
declaration  in  its  articles  of  incorporation 
to  that  effect,  or  on  account  of  any  right 
of  the  public  to  use  it  for  the  trans{)orta- 
tion  of  freight  and  passengers.'' 

Adverting  again  to  the  case  of  Varner  v. 
Martin,  21  W.  Va.  548,  quotetl  from  and  ap- 
proved by  this  court  in  the  case  of  Falls- 
burg,  Power  &  Mfg.  Co.  v.  Alexander,  in 
which  there  is  a  learned  discussion  of  the 
mill  acts  of  Virginia,  tracing  them  baul; 
prior  to  the  year  1700,  it  is  shown  coii> 
clusively  that  the  right  of  condemnation 
existed  in  mill  cases  only  for  gristmills, 
and  because  gristmills  were  so  regulated  by 
statute  that  the  public  had  a  direct  inter- 
est therein.  Grain  was  not  only  to  be 
ground  for  a  toll  fixed  by  law,  but  all  grain 
presented  to  the  miller  was  to  be  ground 
in  its  turn,  and  the  mill,  if  destroyed  by 
fire  or  otherwise,  must  be  reconstructed 
within  a  specified  time  or  the  land  con- 
demned reverted  to  the  original  owner.  It  is 
shown  in  the  opinion  that  the  rights  of  the 
public  in  all  such  cases  were  safeguarded 
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bj  strict  laws  imposing  penalties  and  for* 
feitures  for  their  nonobservance,  but  this 
was  not  true  of  sawmills  or  other  manu- 
facturing plants,  and  Green,  J.,  in  his  opin- 
ion says:  "Ko  effort  was  over  made,  so 
far  as  the  reported  cases  show,  to  condemn 
lands  for  mills  other  than  gristmills/* 

In  Cozard  v.  Kanawha  Hardware  Co.  T3f) 
N.  C.  283,  1  L..R.A.(N.8.)  OOP,' 111  Am.  8t. 
Rep.  779,  51  8.  E.  032,  Judge  Connor,  in 
delivering  the  opinion  of  the  court,  quoted 
extensively  from  the  argument  of  counsel, 
which  was  strikingly  like  the  argument  ad- 
vanced in  Healy  Lumber  Co.  v.  Morris,  su- 
pra, and  is  very  similar  to  the  petition  tiled 
in  the  case  we  have  under  consideration;  and 
held  the  act  invoked  to  be  unconstitutional. 
The  opinion  concludes  as  follows:  '*Whi1c, 
as  found  by  his  Honor,  it  is  reasonable,  and 
even  necessary  to  the  successful  operation 
of  defendant's  enterprise,  that  they  carry 
their  timber  and  timber  products  over  plain- 
tiff's hind  to  reach  the  markets,  and  while 
there  may  be  no  injustice  to  him  in  permit- 
ting them  to  do  so,  and  while  his  opposition 
may  be  either  sentimental  or  sclfiHh,  yet 
the  courts  may  not  violate  or  weaken  a 
fundamental  principle,  upon  the  strict  ob- 
servance and  enforcement  of  whicli  the  se- 
curity of  all  private  property,  so  neces- 
sary to  the  safety  of  the  citizen,  is  depend- 
ent. The  guaranties  upon  which  the  se- 
curity of  private  property  is  dependent  are 
closely  allied,  and  always  associated  with 
those  securing  life  and  liberty.  Where  one 
is  invaded,  the  security  of  the  others  is 
weakened." 

Prior  to  the  adoption  of  our  present  Con- 
stitution, the  legislature  of  N'irginia  had 
the  power  to  incorporate  public  service  and 
public  utility  corporations,  and  to  grant  to 
them  in  a  proper  case  the  right  of  eminent 
domain.  Every  power  could  then  be  con- 
ferred upon  a  corporation  at  the  time  of  its 
incorporation  that  can  now  be  conferred,  ei- 
ther by  its  incorporation  by  the  State  Cor- 
poration Commission,  under  the  laws  now 
existing,  or  by  laws  that  may  be  subsequent- 
ly enacted  by  the  general  assembly.  But, 
as  the  learned  counsel  in  this  case  contend, 
if  the  power  was  not  vested  in  the  legisla- 
ture to  declare  what  is  and  what  is  not  a 
public  use,  1)efore  the  adoption  of  the  new 
Constitution,  it  has  certainly  not  acquired 
that  power  since  that  time,  and  it  cannot 
do,  by  moans  of  a  general  statute,  at  this 
time,  what  it  could  not  do  before.  Tiie  same 
constitutional  I  im  11  at  ions  that  hedged  it 
about  then  control  it  now,  and  it  can  no 
more  confer  upon  private  corporations  and 
indhiduals  the  right  of  eminent  domain  at 
this  time,  under  the  gnisc  of  a  public  act, 
than  it  could  grant  such  right  directly  to 
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them  by  private  act  before  the  creation  of 
the  State  Corporation  Commission,  and  the 
transfer  to  it  of  powers  that  formerly  were 
held  by  the  legislature. 

Section  153  of  our  present  Constitution, 
in  defining  terms  used  in  article  12,  says: 
^'Tlie  term  'corporation*  or  'company'  shall 
include  all  trusts,  associations,  and  joint 
stock  companies  having  any  powers  or  privi- 
leges not  possessed  by  individuals  or  unlim- 
ited partnerships,  and  exclude  all  municipal 
corporations  and  public  institutions  owned 
or  controlled  by  the  state;  .  .  .  the 
term  'transportation  company'  shall  include 
.  .  .  any  freight  car  company,  car  asso- 
ciation, or  car  trust,  express  company,  or 
company,  trustee,  or  person  in  any  way  en- 
gaored  in  business  as  a  common  carrier  over 
a  route  acquired  in  whole  or  in  part  under 
the  right  of  eminent  domain.    .    .    ." 

And  in  subdivision  b  of  §  136,  the  State 
Corporation  Commission  is  vested  with  the 
power  and  charged  with  the  duty  of  su- 
pervising, regulating,  and  controlling  all 
transportation  and  transmission  companies 
doing  business  in  this  state,  in  all  matters 
relating  to  the  performance  of  their  public 
duties  and  their  charges  therefor,  and  of 
correcting  abuses  therein  by  such  com- 
panies; "and  to  that  end  the  Commission 
shall,  from  time  to  time,  pre8cril)e,  and  en- 
force against  such  companies,  in  the  man- 
ner hereinafter  authorized,  such  rates, 
charges,  classifications  of  trafTic,  and  rules 
and  regulations,''  etc. 

The  act  here  under  consideration  under- 
takes to  confer  upon  the  circuit  courts  of 
this  state  the  control  and  regulation  of  tram- 
roads,  haul  roads,  and  other  means  of 
transportation  over  the  lands  of  another 
which  are  authorized  to  be  established  by 
the  act  in  the  exercise  of  the  power  of 
eminent  domain. 

In  Miller  v.  Pulaski,  109  Va.  137,  22 
L.R.A.(N.S.)  552,  63  S.  E.  880,  an  amend- 
ment to  the  charter  of  an  incorporated 
town,  giving  to  it  the  right  to  ccmdemn 
property,  was  held  to  be  unconstitutional; 
the  opinion  saying:  "An  Act  which  an- 
thorixes  a  town  to  condemn  land  for  the 
purpose  of  supplying  the  inhabit^uits  of 
said  town  'or  other  persons,  companies,  or 
corporations,'  with  electric  lights  or  power, 
embraces  an  object  which  is  constitutional 
with  one  which  is  unconstitutional,  and 
they  are  so  united  as  to  be  inseparable,  and 
hence  the  whole  grant  of  power  is  uncon- 
stitutional. The  right  to  furnish  lights  or 
power  to  'other  persons,  companies,  or  cor- 
porations' is  a  private  use,  and,  where  a 
private  use  is  so  combined  with  a  public 
use  that  the  two  cannot  be  separated,  the 
whole  act  is  void." 
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This  case  also  held  that  whether  a  partic- 
ular "use  is  public  or  not  is  a  question  for 
the  judiciary,  and  not  for  the  legislature. 

In  the  still  later  case  of  Norfolk  County 
Water  Co.  v.  Wood,  116  Va.  142,  81  S.  E. 
39,  it  appeared  that  the  Norfolk  County 
Water  Company  was  first  incorporated  by 
the  circuit  court  of  Norfolk  county  in  June, 
1899,  but  in  January,  1900,  an  act  was 
passed  by  the  ge»ieral  assembly  ratifying 
and  confirming  this  charter,  and  adding 
tliereto  the  right  to  condemn  such  lands  us 
might  be  necessary  for  the  building  of  its 
works,  etc.;  and  it  was  argued  that  the 
water  company  had  never  done  anything 
but  a  public  service,  had  never  used  its 
water  supply  for  its  own  or  any  other  pri- 
vate purposes,  but  devoted  the  whole  to 
the  use  of  the  public  generally;  but  this 
court  held  that  this  did  not  constitute  that 
company  a  public  service  corporation,  and 
that  "the  status  of  a  company  as  a  public 
service  corporation  with  the  power  of  emi- 
nent domain  must  be  determined,  not  bv 
what  it  actually  does  or  intends  to  do,  but 
what  its  charter  prescribes  it  must  do  by 
way  of  public  duty." 

It  was  also  held  that  "because  the  legis- 
lature has  assumed  to  grant  the  right  of 
eminent  domain,  and  the  grant  has  been 
accepted,  it  does  not  follow  that  the  .  .  . 
[grantee]  is  a  public  service  corporation. 
The  legislature  cannot  make  a  use  public  by 
declaring  it  to  be  such.  Tlie  question  at 
last  is  whetlier  the  declared  uses  are  in  law 
public  uses,  and  that  is  a  question  which  the 
courts  must  determine." 

It  was  further  held  in  that  case  that 
"before  a  company  can  exercise  the  power 
of  eminent  domain,  the  general  public  must 
have  a  definite  and  fixed  use  of  the  property 
to  be  condemned,  a  use  independent  of  the 
private  person  or  private  corporation  in 
whom  the  title  of  the  property,  when  con- 
demned, will  be  vested, — a  public  use  which 
cannot  be  defeated  by  such  private  owner, 
by  which  public  use  continues  to  be  guard- 
ed and  controlled  by  the  general  public 
through  laws  passed  by  the  legislature.  The 
general  public  must  have  the  right  to  a 
certain  definite  use  of  the  private  property 
on  terms  and  for  charges  fixed  by  law,  and 
the  owner  of  the  property  must  be  compelled 
to  permit  the  general  public  to  enjoy  it. 
The  public  must  have  a  legal  right  to  the 
use  of  tlie  property  which  cannot  be  gain- 
said, denied,  or  withdrawn  by  the  owner." 

We  could  not  in  an  opinion  within  rea- 
sonable limits  undertake  to  review  the 
numerous  cases  that  have  been  cited  on 
behalf  of  the  contentions  of  the  defendant 
in  error.  Suflice  it  to  say  that  our  examina- 
tion of  them  leads  to  the  conclusion  that 
they  are  easily  to  be  differentiated  or  dis- 
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tinguished  from  the  case  at  bar,  or,  in 
fact,  of  no  application  to  it.  Certainly 
there  is  not  enough  in  these  cases  to  war- 
rant us  in  departing  from  or  qualifying  in 
the  least  degree  the  principles  of  law  laid 
down  in  our  own  decisions  to  which  we 
have  referred.  As  we  have  seen,  our  own 
decisions  are  to  the  effect  that  before  a 
private  corporation  operating  its  own  saw- 
mill and  tramroad  can  be  given  the  right  to 
exercise  the  power  of  eminent  domain,  it 
must  appear  to  the  court  clothed  with  au- 
thority to  confer  the  power,  that  the  use  by 
the  general  public  of  the  property  to  be  con- 
demned is  definitely  fixed,  and  its  use  can- 
not be  defeated  by  such  private  owner,  nor 
the  right  of  the  public  to  the  use  of  the 
property  be  withdrawn,  denied,  or  gain- 
said. 

In  the  case  in  judgment  the  public  has  no 
fixed  right  which  will  attach  to  the  prop- 
trev  if  it  is  condemned,  and  we  see  noth- 
ing  In  the  act  to  prevent  such  right  as  they 
have,  if  any,  from  being  withdrawn  at  any 
time  the  defendant  in  error  wishes  to  tear 
up  its  track  and  remove  the  same  from  the 
tramroad  it  proposes  to  construct  over 
plaintiff  in  error's  land.  Upon  the  very  face 
of  the  petition  to  the  circuit  court  for  power 
and  authority  to  condemn  the  land  needed 
by  the  petitioner  for  its  proposed  tramroad, 
nothing  more  than  a  temporary  easement 
is  sought.  When  the  timber  in  the  neighbor- 
hood is  cut  and  removed,  the  tramroad  may 
bo  abandoned,  and  the  public  will  have  no 
redress.  The  statute  does  not  pretend  to 
give  any  relief  to  the  public  in  any  of  thebc 
matters.  There  is  no  way  under  the  statute 
bv  which  defendant  in  error  can  be  com- 
pel  led  to  file  a  schedule  of  passenger  and 
freight  rates,  nor  by  w^hich  it  can  be  made 
to  operate  a  tramroad  one  day  after  it  sees 
fit  to  abandon  it,  nor  can  its  operation  be 
regulated  and  controlled  even  while  the 
road  is  in  operation.  It  cannot  be  compelled 
to  run  any  certain  number  of  trains,  either 
passenger  or  freight;  it  cannot  be  compelled 
to  operate  the  road  every  day  or  every  week, 
nor  can  it  be  oompelled  to  operate  a  train 
of  any  sort  for  any  particular  distance. 
The  public  is  only  given  the  right  of  travel 
over  the  particular  land  condemned;  it  can 
use  only  such  portions  of  the  road  as  are 
condemned,  and  can  use  them  only  as  other 
public  roads  are  used.  The  right  of  travel 
Ts  by  §  3  expressly  limited  as  above  stated, 
and,  being  so  limited,  it  is  absolutely  value- 
less, and  it  would  therefore  be  absurd  to 
say  that  any  right  of  travel  is  conferred 
upon  the  public.  That  section  then  provides 
"that  any  other  person,  firm,  or  corporation 
shall  have  an  equal  right  to  use  the  said 
pass  ways,  tramroads,  haul  roads,  or  other 
means  of  transportation  upon  paying  com- 
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pensation  therefor  j"  but  it  contemplates 
that  a  bargain  or  agreement  must  be  made 
for  each  lot  of  freight  that  such  other  per- 
fiOD,  firm,  or  corporation  desires  to  move 
over  said  roads.  If  no  agreement  can  be 
made,  then  the  amount  of  charge  for  car- 
rying the  freight  shall  be  fixed  by  the  cir- 
cuit court  upon  the  petition  of  the  person, 
lirm,  or  corporation  desiring  to  use  the 
same,  and  that  upon  prepayment  of  the 
amount  so  fixed  by  the  court,  such  person, 
etc.,  shall  have  the  right  to  the  use  of  the 
laid  roads  as  therein  provided.  No  penal- 
ties are  provided  by  the  act  for  the  failure 
to  perform  any  duty  to  the  public  that 
would  devolve  upon  the  defendant  in  error. 
It  does  not  even  direct  the  fixing  of  a  rate 
by  the  circuit  court,  except  in  each  particu- 
lar instance,  and  then  only  after  a  suit  has 
been  duly  matured  and  tried.  It  is  hard 
to  conceive  of  a  more  absolutely  unworkable 
and  useless  right  in  the  public  than  is  con- 
templated by  the  act.  No  provision  what- 
ever is  made  for  perishable  freight,  unless 
the  shipper  is  willing  to  pay  any  charge 
that  may  be  demanded  by  the  owner  of  the 
road.  The  management  of  the  road  by  the 
owner  may  be  such  as  to  retard  all  others 
than  the  ownw  in  the  use  of  the  road  by 
putting  them  to  great  expense,  inconveni- 
ence, and  delay.  Not  only  is  the  carrier 
not  controlled  in  any  way  by  the  aot,  but 
the  circuit  court,  which  the  act  seeks  to  in- 
vest with  some  sort  of  jurisdiction,  can  have 
BO  jurisdiction  of  this  matter. 

As  it  seems  to  us,  the  whole  scheme  for 
providing  a  private  use  in  the  owner  of  the 
tramway,  together  with  a  public  use  in  the 
general  public,  is  wholly  impracticable,  and 
in  any  event  would  be  of  no  value  whatever 
to  the  general  public,  so  that  after  all  the 
8ole  purpose  for  which  the  property  of  the 
plaintiff  in  error  would  be  taken  is  the  ex- 
clusive use  and  benefit  of  the  defendant  in 
error. 

Our  own  decisions  which  have  been  cited 
above  are  in  accord  with  the  great  weight 
of  authority.  Both  the  decided  cases  in 
other  jurisdictions  and  the  text  writers 
hold  that,  where  the  property  to  be  con- 
demned is  to  come  under  the  control  of 
private  persons  or  corporations,  three  quali- 
fications are  necessary  to  impose  upon  it 
Mich  a  public  use  as  would  justify  its 
being  taken,  viz, 

1.  The  use  which  the  public  is  to  have  of 
the  property  must  be  fixed  and  definite.  The 
jreneral  public  must  have  a  right  to  a  cer- 
tain definite  use  of  the  private  property  on 
terms  and  for  charges  fixed  by  law,  and  the 
owner  of  the  property  must  be  compelled 
by  law  to  permit  the  general  public  to  en- 
joy it. 

2.  The  use  of  the  property  by  the  public 
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must  be  a  substantially  beneficial  one,  which 
is  obviouBly  needed  for  the  public,  and 
which  it  oould  not  do  without,  except  by 
suffering  great  loss  or  inconvenience. 

3.  The  necessity  for  condemnation  must 
be  obvious.  It  must  obviously  appear  from 
the  location  of  the  property,  or  from  tlio 
character  of  the  use  to  which  it  is  to  be 
put,  that  the  public  could  not,  without  great 
difficulty,  obtain  the  use  of  this  or  other 
land  which  M'ould  answer  the  same  gen- 
eral purpose,  unless  it  be  condemned;  and 
in  such  case  the  court  will  judge  of  the 
necessity  for  condemnation.  Thus  the  pub- 
Ue  use  is  all  important.  There  must  be  an 
imperious  public  need.  There  must  be  a 
plain  public  use  in  view.  The  application 
presented  to  the  court  for  condemnation  is 
the  basis  of  the  proceeding,  and  it  must 
plainly  and  affirmatively  show  the  existence 
of  this  public  need  and  public  use.  Because 
the  legislature  has  assumed  to  grant  the 
right  of  eminent  domain,  and  the  grant 
has  been  accepted,  it  does  not  follow  that 
the  grantee  is  a  public  service  corporation. 
The  legislature  cannot  make  a  use  public 
b;^  ^declaring  it  to  be  such.  The  question  is 
\^^th^r/£he^ee&'Y%Mi'<u^iie^  {ir^  in  la^4}ulif 
llcSu^c^  %Q(i  Vtia^  19  ik  ^^ifonl  wl^At  •*t&e* 
courts  must  determine. '  ArChou^h*  Acrtr  Tar- 
bidden  by  the  Constitution  of  this  state, 
the  legislature  cannot  authorize  the  taking 
of  private  property  for  private  use,  as  it 
is  contrary  to  the  fundamental  principles 
of  a  republican  government.  A  use  to  the 
public  must  be  fixed  and  definite.  It  must 
be  one  in  which  the  public,  as  such,  has  an 
interest,  and  the  terms  and  manner  of  its 
enjoyment  must  be  within  the  control  of 
the  state,  independent  of  the  rights  of  the 
private  owner  of  the  property  appropriated 
to  the  use.  The  use  of  the  property  cannot 
be  said  to  be  public  if  it  can  be  gainsaid, 
denied,  or  withdrawn  by  the  owner.  The 
public  use  must  dominate  the  private. gain. 

In  addition  to  the  authorities  above  cited, 
see  also  an  elaborate  and  able  note  as  to 
the  effect  of  combination  of  public  and  pri- 
vate purposes  on  the  right  to  exercise  the 
power  of  eminent  domain,  to  a  report  of  the 
case  of  Wisconsin  River  Improv.  Co,  v. 
Pier,  21  L.R.A.(N.8.)  p.  638. 

For  the  foregoing  reasons,  we  are  of  opin  ■ 
ion  that  the  act  (chapter  75  of  Acts  ]»12) 
supra  is  unconstitutional  and  void,  and 
therefore  the  judgment  of  the  Circuit  Court 
complained  of  here  will  be  reversed,  and 
this  court  will  enter  the  order  which  the 
Circuit  Court  should  have  entered,  dismis- 
sing the  petition  of  defendant  in  error,  with 
costs  to  plaintiff  in  error. 

Sims,  J.,  absent;  case  submitted  before 
his  term  be^an. 
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ANNOTATION— EMINENT  DOMAIN— LOGGING  ROAD. 


— ^Eminent  domain:  for  purposes  of  logging  road  or  logging 

railroad. 


Seope. 

Other  specific  aspects  of  the  principles 
applied  by  the  cases  cited  in  this  note,  to 
the  question  as  to  the  exercise  of  the 
power  of  eminent  domain  for  purposes  of 
logging  roads  and  logging  railroads,  are 
treated  in  notes  referred  to  in  the  Index 
to  L.R.A.  Notes  under  the  title,  **Emi- 
nent  Domain,"  subtitle,  "For  what  pur- 
[>ose 


If 


There  are  two  possible  grounds  for 
holding  that  a  logging  road  or  railroad  is 
for  the  benefit  of  the  public.  In  the 
first  place,  the  question  may  be  looked  at 
from  the  point  of  view  of  the  service  ren- 
dered the  public  by  the  getting  out  of  the 
logs  and  the  furnishing  of  them  for  use. 
In  addition  to  this,  there  is  the  point  of 
view  of  the  use  which  the  public  itself 
will  have  in  the  road  or  railroad  con- 
structed. In  this  note  all  eases  involving 
the  use  of  eminent  domain  for  the  pur- 
pose of  establishing  logging  roads  or  rajf;- 
roa4^  -are  sonsi^ercd^'whUlei^r/ppipt'of 
viiif  "die  cqujf^  taVfi^.i v  de<53iyig  •ttc&n.'.  .* 
'4  •'  5'he*  ea:fher  case*s  on  the  question  of 
eminent  domain  for  the  purposes  of  log- 
ging railroads  are  considered  in  a  note 
to  Cozad  V.  Kanawha  Hardwood  Co.  1 
L.R.A.(N.S.)  969,  to  which  reference  is 
made  therefor. 

General  statement. 

"The  constitutional  inhibition  against 
taking  private  property  for  public  use 
without  compensation  by  necessary  im- 
plication prohibits  taking  private  prop- 
erty for  private  uses."  15  Cyc.  579.  It 
must  follow,  therefore,  that,  in  absence 
of  constitutional  provision  to  the  con- 
trary, the  power  of  eminent  domain  may 
be  exercised  only  where  the  property  is 
taken  for  public  uses.  Hence,  the  ques- 
tion as  to  what  constitutes  public  uses. 
That  question,  as  applied  to  logging  roads 
and  railroads,  is  the  one  here  under  dis- 
cussion. 

Conatitntional    provision    anthorixins 
takinc  'or  private  nses. 

As  stated  above,  where  the  Constitu- 
tion specifically  gives  the  right  to  take 
private  property  for  private  purposes, 
there  can,  of  course,  be  no  objection  to  ; 
the  granting  of  the  right  of  eminent  do- 
main for  private  purposes,  and  the 
question  as  to  what  are  public  and  what 
are  private  uses  does  not  arise. 

Thus,  it  is  held  in  State  ex  rel.  Moun- 
tain Timber  Co.  v.  Superior  Ct.  (1914) 
77  Wash.  585,  137  Pac.  994,  that  a  stat- 
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ute  giving  the  right  of  eminent  domain 
to  secure  a  private  way  of  necessity, 
and  defining  the  term,  "private  way  of 
necessity,"  as  including  a  right  of  way 
I  for  the  construction  and  maintenance 
of  logging  roads,  is  not  unconstitution- 
al,  where  the  Constitution  provides  for 
the  condemnation  of  land  for  private 
ways  of  necessity. 

Fumisliins    of    Inn&ber    to    pnblie    a« 
constitntins  public  nse. 

The  question  whether  public  bene- 
fit and  utility  from  the  development  of 
the  natural  resources  or  the  industries 
of  a  state  are  a  justification  for  the  ex- 
ercise of  the  power  of  eminent  domain, 
independently  of  the  direct  use  by  the 
public  of  the  facilities  afforded,  far 
transcends  the  scope  of  this  annotation. 
It  is  possible  to  note  here  only  that  the 
broad  conception  of  the  public  purpose 
or  use  essential  to  the  exereise  of  the 
power  of  eminent  domain  does  not  seem 
to  have  been  given  effect  so  far  as  log- 
ging roads  or  logging  railroads  are  con- 
cerned, although  it  would  seem  that  the 
development  of  timber  lands  might 
come  within  this  broader  view  of  the 
question,  if  it  can  be  justified  at  all. 

In  Anderson  v.  Smith-Powers  Log- 
ging Co.  (1914)  71  Or.  276,  L.R.A. 
1916B,  1089,  139  Pac.  736,  an  action  in- 
volving the  condemnation  of  lands  for 
a  road  from  a  steamboat  landing  to 
some  timber  land,  it  is  held  that  so 
much  of  a  statute  "as  relates  to  the  es- 
tablishment of  a  county  road  from  the 
timber  land  or  timber  of  a  person  own- 
ing the  same  to  some  public  road, 
steamboat  landing,  or  railway  station 
is  unconstitutional,  because  it  in  efltect 
attempts  to  authorize  the  taking  of 
private  property  for  a  private  use." 
This  was  on  the  ground  that  the  public 
had  no  interest  in  the  road;  "the  fact 
that  it  would  facilitate  the  transporta- 
tion of  said  lumber"  being  held  not  to 
make  its  use  public.  "Every  legitimate 
business,  to  a  greater  or  less  extent," 
says  the  court,  *'indirectly  benefits  the 
public  by  benefiting  the  people  who  con- 
stitute the  state,  but  the  fact  does  not 
make  such  enterprises  public  business." 

And  see  Kirk-Christv  Co.  v.  Ameri- 
can Asso.  (1908)  128  Ky.  668,  108  S.  W. 
232,  infra,  under  the  heading,  "Statute 
providing  that  road  shall  be  public." 

See  also  Boyd  v.  C.  L.  Ritter  Lum- 
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BKR  Co.  ante,  94,  and  Coisad  v.  Kanawha 
Hardwood  Co.  1  L.R.A.(N.S.)   969. 

In  State  ex  rei.  Clear  Lake  Logging 
R.  Co.  V.  Superior  Ct.  (1915)  83  Wash. 
445,  146  Pac.  421,  148  Pac.  7,  however, 
a  ease  involving  the  right  of  a  toll  log- 
ging railroad  to  extend  its  right  of  way, 
the  court  said  that  the  bringing  to  mill 
or  market  of  the  timber  to  be  reached 
by  the  extension  'is  certainly  a  public 
use." 

But  apparently  the  court  did  not 
mean  that  the  exercise  of  the  power  of 
eminent  domain  for  that  purpose  could 
be  sustained  apart  from  the  direct  serv- 
ice rendered  to  other  members  of  the 
public,  as  it  declared  that  it  is  the  na- 
ture, and  not  the  extent,  of  the  use  by 
the  public  that  determines  its  public 
character. 

Use  •£  Itiekwajr  by  pvblie  at  ooniti- 
tntins  public  use— in.  ^en^xml* 

Where  a  highway  is  built  exclusively 
for  the  purpose  of  transporting  lumber, 
and  the  public  is  to  have  no  use  of  it, 
it  cannot,  of  course,  be  said  to  be  devoted 
to  a  public  use. 

Thus,  it  is  held  in  Hench  v.  Pritt 
(1907)  62  W.  Va.  270,  126  Am.  St.  Rep. 
96(3,  57  S.  E.  808,  that  a  railroad  built 
for  the  exclusive  purpose  of  transport- 
ing lumber  to  a  railroad  is  a  private, 
and  not  a  public,  highway,  and  that  a 
statute  authorizing  the  condemnation  of 
iands  for  such  purposes  ia  unconstitu- 
tional. 

This  case  is  cited  and  followed  in  the 
similar  case  of  Scott  Lumber  Co.  v. 
Wolford  (1907)  62  W.  Va.  655,  59  S.  E. 
510. 

And  see  Weidenfeld  v.  Sugar  Run  R. 
Co.  U892)  48  Fed.  615,  as  set  out  in  the 
nnie  in  1  L.R.A.(X.S.)  969. 

But  where  the  highway  is  open  to  use 
by  the  public,  it  seems  to  be  immaterial 
to  what  extent  the  public  has  availed  it- 
iH^If  of  the  privilege  of  such  use. 

Thus,  in  State  ex  rel.  Clear  Lake  Log- 
ging R.  Co.  V.  Superior  Ct.  (1915)  83 
Wash.  445,  145  Pac.  421,  a  case  involv- 
ing tiie  right  of  a  toll  logging  road  to 
extend  its  right  of  way,  the  court  says: 
'It  is  also  shown  that,  since  the  relator 
be^an  operating  the  road  as  at  present 
eon;5tructed,  it  has  been  used  to  some 
exicnt  for  the  shipment  of  timber  prod- 
uot?>.  The  nmuiiU  of  service  that  has 
been  rendered  other  parties  is  not  so 
material  in  detennining  the  question  of 
The  public  use,  so  long  as  the  relator  re- 
mve^  without  discrimination  all  that  is 
"tfered,  hwA  hns  in  no  respect  failed  to 

discbarge  its  diitv  in  this  regard."    And 
L.IJ.A.IOITA. 


it  is  added  that  ''the  fact  that  a  large 
part  of  relator's  business  would  be  the 
transportation  of  timber  for  the  Perry 
Lumber  Company,  and  that  the  timber 
company  would  exercise  a  oontrolling 
interest  in  the  logging  railroad,  does  not 
destroy  the  character  of  the  relator  as  a 
public  service  corporation,  nor  change 
its  contemplated  use  from  a  public  to  a 
private   use." 

And  see,  in  this  connection.  Sultan  K. 
A  Timber  Co.  v.  Great  Northern  R.  Co. 
(1910)  58  Wash.  604,  109  Pac.  320,  1020. 

—  a«ee9aibilit7  of,  to  public. 

It  has  been  held  vthat  a  logging  rail- 
road built  on  a  atrip  of  land  entirely  in- 
accessible to  the  public  is  not  author- 
ised by  a  statute  providing  for  the  use 
of  eminent  domain  in  acquiring  land  for 
temporary  highways  from'  timbered 
lands  to  streams  or  railroads,  and  spec- 
ifying that  such  highways  shall  be 
public.  ''To  be  public,"  says  the  court, 
"it  must  not  only  be  nominally  open  to 
use  by  the  public,  but  it  must  be  so  lo- 
c$ktfd;that  tha  P)])>lie  can  get  onto  it  at 
s^qe  ^oint . .'  \  A:  sttip,  ^t  land ^  lyiig*  -fix^^, 
tiVfely  wilfiin  IJhfe  Imes^of  irivate  ot^ijer^' 
ship,  upon  which  the  public  cannof'poW 
sibly  enter  without  committing  trespass 
on  private  property,  cannot  be  held  to 
be  a  public  way."  It  is  added  further 
that  "the  fact  that  the  respondents  have 
.carried  some  passengers  over  the  rail- 
road, and  also  some  freight  for  others, 
cuts  no  figure.  The  respondents  are  not 
common  carriers.  They  could  not  be 
compelled  to  carry  a  pound  of  freight 
or  a  single  passenger."  Wallman  v.  R. 
Connor  Co.  (1902)  116  Wis.  617,  92  N. 
W.  374. 

And  see  Bridal  Veil  Lumbering  Co.  v. 
Johnson  (1896)  30  Or.  205,  34  L.K.A. 
368,  60  Am.  St.  Rep.  818,  46  Pac.  790, 
and  Apex  Transp.  Co.  v.  Qarbade 
(1898)  32  Or.  682,  62  L.R.A.  613,  52 
Pao.  573,  54  Pac.  367,  882,  as  set  out  in 
the  note  in  1  L.R.A.(N.S.)  969. 

—  statute  providing;  tkat  road  shall  be 
public. 

Some  statutes  conferring  the  right  of 
eminent  domain  for  the  purpose  of  log- 
ging roads  and  railroads  attempt  to  get 
around  the  rule  that  the  purpose  of  such 
roads  must  be  public,  by  prescribing 
that  all  roads  established  under  their 
provisions  shall  be  public.  But  even  un- 
der such  statutes  it  is  still  a  question 
in  each  instance  whether  the  road  is 
subject  to  such  use  as  will  make  it  pub- 
lic. 

In  Chapman  v.  Trinity  Valley  &  N.  R. 
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Co.  (1911)  -^  Tex.  Civ.  App.  — ,  138  S. 
W.  440,  where  it  was  objected  that  the 
proposed  railroad  was  organized  pri- 
marily to  subserve  the  interest  of  a  cer- 
tain lumber  company  by  which  it  was 
owned,  in  transporting  its  lumber  to 
market,  it  was  held  that,  in  view  of  the 
duties  to  the  public  imposed  by  statute 
upon  it  as  a  railroad,  it  must  be  deemed 
to  be  for  the  use  of  the  public.  "It  may 
not  have  been  called  upon  to  serve  the 
general  public,  either  in  the  carriage  of 
freight  or  passengers,'^  says  the  court, 
"but  it  must  carry  every  passenger  who 
presents  himself  for  carriage,  and  every 
pound  of  freight  offered  for  transporta- 
tion. .  .  .  *The  character  of  a  way, 
whether  public  or  private,  is  determined 
by  the  extent  of  the  right  to  use  it,  and 
not  by  the  extent  to  which  that  right  is 
exercised.' " 

Under  a  clause  in  a  statute  giving  the 
power  of  eminent  domain  to  companies 
organized  to  construct  logging  rail- 
roads, which  requires  such  railroad  to 
"transport  all  timber  products  offered 
tp^  it  for .  caniq^e,';*  .the^^  ppj)li^.  se^^I^^ 
•.  i:Qqiit6fl  ii  tfeWj^-lif  StfftprM  Xel  Clfirk 
.  y.:  Bi^rior  t3t.  *  flSll)  02  "Wash.*  612, 
114  Pac.  444,  to  be  sufficient  to  supp>ort 
the  grant  of  the  right  of  eminent  do- 
main. With  respect  to  the  contention 
that  only  timber  products  are  required 
to  be  carried,  the  court  says:  "Every 
person  desiring  to  ship  timber  products 
over  such  road  may  require  the  corpora- 
tion to  carry  such  timber  products  un- 
der exactly  the  same  conditions.  This 
is  certainly  a  public  service;  and  we  are 
not  able  to  see  that  it  is  any  less  a  pub-i 
lie  service  because  the  corporation  is  a 
common  carrier  of  a  particular  class  of 
property.  Every  public  service  corpo- 
ration is  engaged  in  a  business  which 
is  more  or  less  limited  in  character. 
The  fact  that  such  business  is  so  limited 
does  not  change  its  character  so  far  as 
the  right  of  the  public  to  command  the 
service  of  the  corporation  in  its  par- 
ticular business  is  concerned.  An  ex- 
press company  is  generally  a  common 
carrier  of  a  particular  class  of  property. 
A  street  or  intemrban  railway  company 
may  be  a  common  carrier  of  passengers 
only.  No  one  would  contend  that  such 
companies  are  not  public  service  corpo- 
rations because  of  the  limited  character 
of  their  business." 

In  Kirk-Christy  Co.  v.  American 
Asso.  (1908)  128  Ky.  668,  108  S.  W. 
232,  an  action  involving  the  right  of  the 
owner  of  timber  to  condemn  a  right  of 
way  over  the  lands  of  others  for  the 
L.R.A.1917A. 


purpose  of  getting  out  its  timber^  an  act 
is  held  constitutional  which  provides 
for  condemnation  by  a  private  individ- 
ual so  as  to  allow  the  establishment  of 
"a  private  tramroad  or  haul  road  over 
the  land  of  one  or  more  persons  to  en- 
able him  to  reach  a  warehouse,  steamboat 
landing,  ferry,  railroad  switch,  or 
navigable  stream,  for  the  purpose  of 
marketing  the  products  of  a  lead  mine, 
ironworks,  salt  works,  coal  mine,  fire 
clay,  and  other  minerals,  oil  wells,  stone 
quarry,  sand  bank^  or  merchantable 
forest  timber,"  and  which  provides  fur- 
ther that  "nothing  in  this  act  shall  oper- 
ate to  give  any  person  .  .  .  exclusive 
use  of  such  passage;  but  any  other  per- 
son .  .  .  shall  have  the  right  to  use 
the  same  upon  paying  proper  compensa- 
tion therefor."  The  court  does  not  dis- 
cuss the  point  involved  here,  but  refers 
to  Chesapeake  Stone  Co.  v.  Moreland 
(1907)  126  Ky.  656,  16  L.R.A.(N.S.) 
479,  104  S.  W.  762,  in  which  the  ques- 
tion of  the  constitutionality  of  the  stat- 
ute was  settled.  In  that  case,  which  in- 
volved the  right  to  condemn  land  for  a 
tramway  from  petitioner's  stone  quarry 
to  a  railroad,  the  court,  after  holdings 
that  eminent  domain  can  be  grounded 
only  upon  public  benefit,  says:  "The 
controlling  and  decisive  question  is: 
Have  the  public  the  right  to  its  use  up- 
on the  same  terms  as  the  person  at 
whose  instance  the  way  was  estab- 
lished 1  If  they  have,  it  is  a  public  use ; 
if  they  have  not,  it  is  a  private  one. 
If  the  owner  can  exercise  the  same  kind 
of  dominion  over  it  as  he  does  over 
other  property  owned  by  him,  if  he 
can  close  it  up,  if  he  can  prohibit 
all  or  any  part  of  the  public  from 
its  use, — then  it  is  clear  that  its  es- 
tablishment would  be  private,  and  not 
public;  and  the  right  of  eminent 
domain  could  not  be  invoked  in  its  cre- 
ation. Nor  is  the  fact  that  the  public 
interest  will  be  promoted  by  the  con- 
templated improvement  sufficient  to  au- 
thorize the  taking  in  the  absence  of  the 
right  on  the  part  of  the  public  to  par- 
ticipate in  the  enjoyment  of  the  prop- 
erty taken.-  If  public  use  was  construed 
to  mean  that  the  public  would  be  bene- 
fited in  the  sense  that  the  enterprise  or 
improvement  for  the  use  of  which  the 
property  was  taken  might  contribute  to 
the  comfort  or  convenience  of  the  pub- 
lic, or  a  portion  thereof,  or  be  esteemed 
necessary  for  their  enjoyment,  there 
would  be  absolutely  no  limit  on  the 
right  to  take  private  property.  It 
would  not  be  difficult  for  any  person  to 
show  that  a  factory  or  hotel  or  other 
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like  improvement  he  contemplated  erect* 
iag  or  establishing  would  result  in  bene- 
fit to  the  public.  .  .  .  The  only  lim- 
itation upon  the  right  of  the  individual 
...  is  found  in  the  provision  that 
any  other  person  .  .  .  shall  have  the 
right  to  its  use  upon  paying  reasonable 
compensation.  .  .  .  Giving  to  this 
provision  the  most  liberal  construction, 
it  may  be  deemed  to  allow  a  use  by  the 
public  of  the  way,  although  the  person 
at  whose  instance  it  was  taken  opposes 
it;  and  hence  it  will  be  considered  to 
bave  been  taken  for  a  public  use,  not 
upon  the  ground  that  the  public  will  be 
benefited  by  the  product  gathered  from 
the  mine,  well,  or  forest,  but  upon  the 
ground  that  the  public,  or  any  number 
so  desiring,  may  use  the  way." 

But  see  Botd  v.  C.  L.  Hitter  Lttm- 
BER  Co.  ante,  94,  involving  a  statute  sim- 
ilar to  that  set  out  in  the  preceding 
case,  where,  in  view  of  the  fact  that  a 


tramway  constructed  under  its  provi- 
sions could  not  be  compelled  to  operate 
trains,  or  to  continue  the  operation  of 
the  tramway,  it  was  held  that  the  pub- 
lic's use  was  such  that  it  could  be  de- 
feated by  the  private  owner,  and  the 
statute  was  held  unconstitutional. 
These  cases  may  be  reconciled  on  the 
ground  that  the  one  involved  a  wagon 
road  while  the  other  involved  a  rail- 
road. In  the  former  the  owner  of  the 
road  had  done  all  that  was  necessary  to 
the  use  of  the  road  by  the  public  when 
he  had  constructed  it.  In  the  latter  he 
was  required  either  to  run  trains  of  his 
own  or  to  establish  regulations  for  the 
running  of  them  by  others,  before  the 
public  could  make  any  use  of  it. 

And  see  Wallman  v.  K.  Conpor  Co. 
(1902)  116  Wis.  617,  92  N.  W.  374,  su- 
pra, under  the  heading,  ^^Accessibility 
of  highway  to  public."  £.  L.  D. 
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DAVID   PITCHER^   Exr.,   etc.,  of  Mary 
Duttofl,  Deceased, 

V. 

CLARK  H.  STANDISH. 

(—  Conn.  — ,  98  Atl.  93.) 

Bankruptcy  —  superseding  state  law  — 
involuntary  proceedtngH  against 
farmers. 

The  provisions  of  the  Federal  Bankruptcy 
Act  allowing  voluntary  proceedings  in  ease 
of  the  indebtedness  of  farmers,  and  denying 
the  right  to  institute  involuntary  proceed- 
ings against  such  persons,  do  not  annul 
state  statutes  providing  for  such  involun- 
tary proceedings. 
For  other  cases,  see  Bankruptcy,  L  in  Dig, 

1-o'i  A .  a. 

(June  27,  1918.) 

RESERVATION  by  the  Superior  Court  for 
Xew  London  County  for  the  opinion  of 
the  Supreme  Court  of  Errors,  of  a  domurrer 
to  defendant's  reason  of  appeal  from  an 
order  of  the  Probate  Court,  adjudging  him 
to  be  an  insolvent  debtor,  and  appointing 
a   trustee    over    his    property,    in    invol- 


Note.—  As  to  effect  upon  8tat«  insolvency 
laws  of  provisions  of  Federal  Bankruptcy 
Act  excepting  farmers,  wage  eaanicrs,-  and 
BBiaU  debtors  from  involuntary  bankruptcy, 
see  annotation  following  this  case,  post, 
109. 

LKA.1917A. 


untary    insolvency   proceedings.     Demurrer 
sustained. 

The  facts  are  stated  in  the  opinion. 

Mr.  IVIlIiam  A.  King  for  plaintiff. 

Messrs.  Thomas  M.  Shields  and  Wil- 
liam H.  Shields,  Jr.,  for  defendant: 

Congress,  when  the  acts  of  1898  relating 
to  bankruptcy  were  passed,  had  the  power 
to  establish  uniform  laws  on  the  subject  of 
bankruptcies  throughout  the  United  States; 
and  the  acts  of  1898  are  an  exercise  of  that 
power,  and,  as  such^  superseded  and  put  in 
abeyance  the  insolvent  laws  of  this  state. 

Ketcham  v.  McNamara,  72  Conn:  709, 
50  L.R.A.  641,  46  Atl.  146;  Rockville  Nat. 
Bank  v.  Latham,  88  Conn.  73,  89  Atl.  1117; 
Parmenter  Mfg.  Co.  v.  Hamilton,  172  Mass. 
178,  70  Am.  St.  Kcp.  258,  51  K.  E.  529; 
SloKser  V.  Strawn,  227  Fed.  146. 

The  Federal  Bankruptcy  Act  applies  to 
farmers.  Should  the  probate  court  take  ju- 
risdiction a  voluntary  petition  in  bankruptcy 
by  Standish  would  terminate  it, — all  to  no 
purpose  but  that  of  useless  litigation  and 
unnecessary  expense. 

Re  F.  A.  Hall  Co.  121  Fed.  993,  contains 
a  tnie  exposition  of  t)ie  law. 

Ketcham  v.  McNamara,  72  Conn.  709,  50 
L.R.A.  641,  46  Atl;  146;  NorcroaB  v.  Nathan, 
ge  Fed.  414;  Littlefield  v.  (iay,  96  Me.  422, 
52  Atl.  926;  Re  J.  W.  Zeigler  Co.  189  Fed. 
250;  Leidigh  Carriage  Co.  v.  Stengel,  37 
C.  C.  A.  210,  95  Fed.  638. 

Prentice,    Ch.   J.,   delivered  the   opinion 
of  the  court: 

This  is  an  appeal  from  an  order  and  de- 
cree of  a  court  of  probate,  passed  upon  t\\o 
petition  of  creditors,  adjudging  the  ^eiend- 
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ant,  u.  person  engaged  chiefly  in  farming  and 
the  tillage  of  the  soil,  to  be  an  inaolTeni 
debtor,  and  appointing  a  trustee  in 
ineolvenej  to  take  poseeesion  of,  manage, 
and  diapoBe  of  his  estate,  as  provided  by 
the  insolvency  laws  of  this  state.  The  per- 
son BO  declared  an  insolvent  debtor  appeals 
for  the  sole  reason  that  the  probate  court 
was  witliout  jurisdiction  or  authority  to 
make  the  order  and  decree,  since  the  stat- 
utes of  the  state,  purporting  to  confer  such 
jurisdiction  and  authority,  were  rendered 
inoperative  by  reason  of  the  existence  of 
the  Federal  Bankruptcy  Act  then  in  force. 
This  reason  of  appeal  is  demurred  to,  and 
the  question  thus  presented  reserved  for  our 
advice. 

It  is  undoubted  law  that  the  enax;tment 
by  Ck>ngrje8s  of  the  Bankruptcy  Act  of  1898 
suspended  and  held  in  abeyance  during  its 
existence  all  insolvency  laws  of  the  several 
states  then  in  existence  or  subsequently 
passed,  conflicting  therewith.  Sturges  v. 
Crowninshield,  4  Wheat.  122,  208,  4  L.  ed. 
629,  561;  Ogden  v.  Saunders,  ifi  Wheat.  213, 
6  L.  ed.  606;  Baldwin  v.  Hale,  1  Wall.  223, 
229,  17  L.  ed.  631,  682;  Tua  v.  Carriere,  117 
U.  S.  201,  210,  29  L.  ed.  866,  858,  6  Sup. 
Ct.  Rep.  686.  State  laws  are  in  conflict  with 
Federal,  within  the  meaning  of  this  state- 
ment of  principle,  when  the  two  cover  the 
same  fleld,  or  the  subject-matter  of  the  state 
law  ia  within  the  purview  of  the  Federal 
legislation.  He  Eames,  2  Story,  322,  326, 
Fed.  Cas.  No.  4,237;  Harbaugh  v.  Gostello, 
184  111.  110,  113,  76  Am.  St.  Rep.  147,  66 
N.  E.  363;  Ketcham  v.  McNamara,  72  Conn. 
700,  711,  60  L.R.A.  641,  46  Atl.  146. 

In  consonance  with  this  principle,  we 
have  held  that  our  state  courts  were  without 
jurisdiction  in  voluntary  insolvency  of  a 
farmer,  since  the  Federal  Bankruptcy  Act 
provides  for  the  distribution  of  his  estate 
among  his  creditors  by  proceedings  in 
voluntary  bankruptcy.  Rockville  Nat.  Bank 
V.  Latham,  88  Conn.  70,  89  Atl.  1117. 

The  case  now  before  us  presents  a  differ- 
ent situation  and  a  more  difficult  ques- 
tion. The  proceedings,  in  the  course  of 
which  the  order  and  decree  appealed  from 
were  made,  were  in  involuntary  insolvency, 
while  the  Bankruptcy  Act  expressly  excepts 
farmers,  as  well  as  wage  earners  and  debtors 
owing  less  than  $1,000,  from  the  category 
of  those  who  may  be  adjudged  involuntary 
bankrupts.  Bankruptcy  Act,  §  4,  30  Stat,  at 
L.  647,  chap.  641,  Comp.  Stat.  1913,  S  9^8^- 
The  question  we  have  to  determine  thus  be- 
comes narrowed  to  one  whether  or  not  the 
provisions  of  our  state  law  providing  for 
involuntary  insolvency  are  suspended  and 
rendered  inoperative  as  to  farmers  by  the 
existence  of  the  Federal  law  which  pro- 
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vides  for  tha  voluntary  but  not  involuntary 
bankruptcy  of  that  daas  of  penona. 

The  question  thus  presented  haa  not,  as 
far  as  we  are  awara,  been  before  the  8u- 
prone  Court  of  the  United  Statea  for  au- 
thoritative determination,  and  we  are  left 
to  answer  it  with  only  such  help  as  may 
come  from  the  few  decisiona  of  the  state 
and  inferior  United  Statea  courts  which 
have  had  occasion  to  give  utterance  to  their 
views  upon  the  subject.  These  decisions  are 
not  in  full  accord. 

In  Littlefield  v.  Gay,  96  Me.  422,  62  Atl. 
925,  the  court  squarely  decided  that  the  ex- 
istence of  the  Bankruptcy  Act  deprived  the 
state  courts  of  all  jurisdiction,  in  either  vol- 
untary or  involuntary  insolvency,  in  the 
case  of  an  insolvent  debtor  owing  less  than 
$1,000,  who,  in  the  act,  is  classed  with  the 
farmer.  The  reason  given  was,  in  substance, 
that  as  the  act  provided  that  such  person 
might  voluntarily  invoke  the  aid  of  the 
Federal  courts,  and  thereby  put  an  end  to 
the  jurisdiction  of  the  state  court,  assumed 
in  involuntary  proceedings,  it  followed  that 
he  and  his  property  were  subjected  to  the 
bankruptcy  act  and  brought  within  its  pur- 
view. 

The  defendant  cites  Parmenter  Mfg.  Co. 
V.  Hamilton,  172  Mass.  178,  70  Am.  St.  Rep. 
268,  51  N.  E.  629,  in  support  of  his  conten- 
tion that  state  jurisdiction  in  cases  like  his 
has  been  suspended.  Despite  the  broad 
language  used  in  the  closing  sentence  of 
the  opinion,  we  fail  to  find  justification  for 
this  citation.  The  question  involved  in  the 
case  was  one  as  to  the  date  when  the  Bank- 
ruptcy Act  took  effect,  and  the  state  courts, 
as  a  consequence,  lost  their  jurisdiction.  In 
the  course  of  its  brief  opinion,  the  court 
refers  to  the  act  as  superseding,  from  the 
time  it  took  effect,  all  conflicting  state  pro- 
visions, and  in  another  place  says  that  the 
rights  of  all  persons  "in  the  particulars 
to  which  the  act  refers"  are  to  be  deter- 
mined by  the  act.  Nowhere  is  it  said  or 
intimated  that  the  act  supersedes  other  than 
conflicting  provisions,  until,  in  its  conclud- 
ing sentence,  the  court  says  that  it  is  of 
the  opinion  that  the  new  system  of  bank- 
ruptcy superseded  "all  state  laws  in  regard 
to  solvency  from  the  date  of  the  passage 
of  the  statute."  Evidently  the  court  had 
here  in  mind  the  date  of  the  suspension 
created  by  the  statute,  and  not  the  scope 
of  that  suspension,  and  the  court  did  not 
mean  to  assert  the  untenable  doctrine  that 
all  insolvency  legislation,  whether  conflict- 
ing or  not,  was  rendered  inoperative  by 
the  pasaage  of  the  act. 

Closser  ▼.  Strawn,  22T  Fed.  139,  146,  is 
another  case  referred  to  by  the  defendant. 
It  was  a  case  in  the  district  court  of  the 
western  district  of  Pennsylvania,  involving 
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%  quntion  Arising  oat  of  the  voluntary 
gMigmnent  hy  m  farmer  under  the  Pennsyl- 
vania laws.  In  the  oourae  of  his  opinion 
the  district  judge  made  a  correct  statement 
of  the  pertinent  principle  that,  the  Bank- 
ruptcy Act  being  in  loree,  no  farmer  who 
declined  to  avail  himself  of  its  provisions 
conld  avail  himself  of  the  insolvency  act 
ot  Pennsylvania,  and  then  added,  "or  be 
subjected  to  the  requirements  of  that  act." 
For  this  last  obiter  dictum  assertion  he 
assigns  no  reason  beyond  that  contained  in 
the  general  proposition  that,  where  Congress 
has  exercised  its  power  over  a  subject,  the 
control  of  the  states  over  that  subject  is 
prohibited.  He  seems  to  have  assumed  that 
what  Congress  has  done  as  respects  the  in- 
solvent condition  of  farmers,  wage  earners, 
and  small  debtors,  amounts  to  an  exercise 
of  control  ovet  that  whole  subject. 

Cases  either  expressly  or  by  plain  implica- 
tion holding  a  contrary  doctrine  include: 
Old  Town  Bank  v.  McCormick,  96  Md.  341, 

351,  60  L.R.A.  577,  94  Am.  St.  Rep.  577,  53 
Atl.  934;  Laoc  v.  Smith,  34  R.  I.  1,  12,  82 
Atl.  268,  Ann.  Gas.  1913E,  945;  Keystone 
Driller  Co.  v.  Superior  Ct.  138  Cal.  738, 
742,  72  Pac.  398;  Singer  v.  National  Bed- 
stead Mfg.  Co.  Go  N.  J.  Eq.  290,  55  Atl. 
868;  Citizens'  Nat.  Bank  v.  Gass,  29  Pa. 
Super.  Ct.  125;  Rittenhouse's  Insolvent 
Kslate,  30  Pa.  Super.  Ct.  468.  The  Mary- 
land case  above  cited  contains  the  most 
Ratisfactory  and  convincing  discussion  of  the 
subject  which  has  come  under  our  notice, 
and  with  most  of  its  reasoning  we  heartily 
concur. 

It  is  undoubted  law  that  the  Federal  act 
doos  not  suspend  the  operation  of  state  laws 
in  BO  far  as  the  latter  affect  classes  of  per- 
sons who  are  expressly  excepted  from  the 
operation  of  its  provisions,  or  which  those 
provisions  do  not  reach.  Such  classes  in- 
clude municipal,  railroad,  insurance,  and 
banking  corporations,  which  the  act  express- 
ly excepts.  Sturges  v.  Crowninshield,  4 
V^lieat.  122,  195,  4  L.  ed.  529,  548;  R.  H. 
Herron  Co.  v.  Superior  Ct.  136  Cal.  279,  89 
Am.  St.  Rep.  124,  282,  68  Pac.  814;  Old 
Town    Bank    v.    McCormick,    96    Md.    341, 

352,  60  L.R.A.  577,  94  Am.  St.  Rep.  577,  53 
Ml  934:  Simpson  v.  City  Sav.  Bank,  56 
.V.  H.  4m,  22  Am.  Rep.  491. 

Equally,  and  for  the  same  reasons,  it 
must  be  true  that  whatever  classes  of  cases 
are  either  expressly  excepted  from  the 
operation  of  the  Bankruptcy  Act,  or  lie  out- 
side of  the  reach  of  its  provisions,  are  left 
subject  to  state  regulation.  Such  classes 
of  eases  and  the  conditions  and  situations 
vhich  produce  them  are  not  within  the  field 
covered  by  the  Federal  act,  and  legislative 
provisions  concerning  them  by  the  states 
cannot  be  said  to  be  in  conflict  in  any  way 
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with  the  Federal  legislation.  The  power  and 
jurisdiction  of  the  states  in  the  field  of 
insolvency  regulation  is  full  and  complete, 
except  as  Federal  legislation  may  invade 
and  thereby  limit  it;  and  it  is  limited  by 
such  legislation  only  to  the  extent  of  that 
invasion.  Wherever  the  field  is  not  thus 
restricted,  it  must  follow  as  a  logical  con- 
sequence that  the  power  of  the  states  re- 
mains. The  field  of  restriction  certainly 
cannot  be  broader  than  that  of  the  operation 
of  the  Federal  statute.  In  other  words,  the 
test  to  be  applied  in  determining  whether  or 
not  the  Federal  act  suspends  state  laws  is 
not  one  based  upon  a  classification  of  per- 
sons, but  upon  a  less  arbitrary  and  more 
logical  and  just  classification  of  cases,  situ- 
ations, and  conditions  in  so  far,  at  least,  as 
they  fall  into  clearly  defined  groups.  Other- 
wise some  portion  of  the  proper  field  of 
bankruptcy  and  insolvency  legislation  is 
quite  likely  to  remain  unoccupied.  Sturges 
V.  Crowninshield,  4  Wheat.  122,  195,  4  L. 
ed.  529,  548;  £x  parte  Earner,  2  Story,  322, 
326,  Fed.  Cas.  No.  4,237 ;  Singer  v.  National 
Bedstead  Mfg.  Co.  65  N.  J.  Eq.  290,  294,  55 
Atl.  868;  R.  H.  Herron  Co.  v.  Superior  Ct. 
136  Cal.  279,  282,  89  Am.  St.  Rep.  124,  68 
Pac.  814 ;  Lace  v.  Smith,  34  R.  I.  1,  12,  82 
Atl.  268,  Ann.  Cas.  1913£,  045;  Re  Macon 
Sash,  Door  &  Lumber  Co.  (D.  C.)  112  Fed. 
323,  331. 

The  pertinent  questions  thus  are:  ''Does 
the  Federal  act,  in  the  purpose  and  intent 
of  its  framers,  cover  the  field  which  these 
cases,  situations,  and  conditions  occupy? 
Did  Congress  intend  to  bring  them  within 
its  purview  and  make  its  provisions  in  view 
of  them  and  to  govern  tliem?''  If  so,  the 
Federal  act  is  paramount  and  exclusive;  if 
not,  it  does  not  Invade  the  province  of  state 
legislation,  and  leaves  such  legislation  free 
to  provide  for  them.  As  Chief  Justice  Mar- 
shall, referring  to  insolvency  matters,  said 
in  Sturges  v.  Crowninshield,  4  Wheat.  122, 
195,  4  L.  ed.  629,  548:  ''It  may  be  thought 
more  convenient  that  much  of  it  should  be 
regulated  by  state  legislation,  and  Congress 
may  purposely  omit  to  provide  for  many 
cases  to  which  their  power  extends.  It  does 
not  appear  to  be  a  violent  construction  of 
the  Constitution,  and  is  certainly  a  con- 
venient one,  to  consider  the  power  of  the 
states  as  existing  over  such  cases  as  tlie 
laws  of  the  Union  may  not  reach." 

It  would  thus  appear  that  the  crucial 
inquiry  in  this  case  is  as  to  the  intent  of 
Congress  in  framing  the  provisions  of  the 
Bankruptcy  Act,  and  that  intent  must  be 
gathered  from  the  language  of  the  act, 
examined  in  the  light  of  tlie  subject  with 
which  it  deaU  and  the  remedial  purposes  of 
legislation  upon  that  subject.  Its  remedial 
provisions  are  extended  to  the  farmer,  in 
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that  the  door  of  voluntary  bankruptcy  is 
open  to  him.  On  the  other  hand,  it  is  ex- 
pressly provided  that  he  may  not  be  ad- 
judged an  involuntary  bankrupt.  Did  Con- 
gress in  so  legislating  intend  to  cover  the 
wliole  field  of  his  insolvent  condition,  and 
intend  to  provide  in  his  case  and  in  that  of 
the  wage  earner  and  the  small  debtor,  who 
were  classed  with  him,  that  the  only  means 
of  securing  the  equal  distribution  of  his 
assets  among  his  creditors  should  be 
through  the  medium  of  voluntary  bankrupt- 
cy, or  was  its  intent  and  purpose  to  leave 
the  matter  of  securing  such  distribution 
upon  the  initiative  of  creditors  untouched, 
and  therefore  subject  to  the  regulation  of 
the  states?  By  the  exception  of  municipal, 
railroad,  insurance,  and  banking  corpora- 
tions from  the  operation  of  both  voluntary 
and  involuntary  bankruptcy  provisions,  as 
made  in  §  4,  it  clearly  was  not  intended  that 
there  should  be  no  state  regulation  as  to 
those  corporations  when  insolvent,  and 
therefore  none  at  all.  Shall  a  different  in- 
tent be  drawn  when  the  farmer,  wage  earner, 
and  small  debtor  are  excepted  from  the 
operation  of  its  involuntary  operations 
only?  Shall  we  say  that  the  one  exception 
implies  no  intent  to  legislate  for  persons 
within  the  classes  named,  while  the  other 
exception  does?  If  so,  it  must  be  for  the 
sole  reason  that  some  provision  was  made 
for  the  latter  class;  that  is,  one  permitting 
them  to  become  voluntary  bankrupts. 

We  take  it  to  be  well  settled  that  the 
intent  to  supersede  Ihe  execution  of  state 
powers  in  respect  to  matters  not  covered  by 
direct  Federal  legislation  is  not  to  be  in- 
ferred from  the  mere  fact  that  Congress 
has  seen  fit  to  circumscribe  its  regulations 
and  to  occupy  a  limited  field.  Savage  v. 
Jones,  225  I'.'  S.  501,  533,  56  L.  ed.  1182, 
1194,  32  Sup.  Ct.  Rop.  715.  The  controlling 
question  here  is  whether  or  not  Congress 
has  chosen  to  occuj)y  a  limited  field. 

Judge  Taft,  in  Tjeidigh  Carriage  Co.  v. 
Stengel,  37  C.  C.  A.  210,  220,  95  Fed.  637, 
047,  has  stated  the  proper  purposes  of  a 
bankruptcy  act  to  be:  "First,  ...  to 
enable  creditors  to  protect  themselves  by 
summary  process  against  the  frauds  of 
their  debtors  in  evading  the  payment  of 
debts;  second,  to  distribute  the  assets  of  the 
debtor  equally  among  his  creditors:  and, 
third,  to  relieve  debtors  from  the  burden  of 
debts  which,  through  business  misfortunes 
and  otherwise,  they  have  incurred,  and 
which  they  are  unable  to  pay." 

And  again  he  pertinently  says  that  the 
involuntary  nature  of  insolvency  and  bank- 
ruptcy laws  is  chiefly  directed  against 
frauds  upon  creditors.  37  C.  C.  A.  210,  95 
Fed.  048.  With  no  provision  for  involun- 
tary proceedings  in  the  case  of  an  insolvent 
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person  in  either  the  Federal  or  ttate  courts, 
the  first  two  of  the  three  purposes  above 
enumerated  are  only  meagerly  satisfied,  and 
the  chief  object  aimed  at  by  involimtary 
proceedings  entirely  missed.  Creditors  are 
left  to  the  ordinary,  and  frequently  inade* 
quate,  machinery  of  the  law  or  the  debtor's 
volition  for  their  protection.  They,  are 
powerless  to  compel  an  equal  distribution 
of  his  assets  among  them.  He  may  confer 
the  favor  of  such  a  distribution  upon  them. 
They  cannot  secure  it  against  his  will.  We 
can  hardly  assume  that  Congress  intended 
to  deprive  creditors  of  that  right,  generally 
if  not  universally,  accorded  to  them  by  the 
states.  If  the  existence  of  the  Bankruptcy 
Act  forbids  all  state  legislation  dealing  sum- 
marilv  with  the  insolvent  condition  of  farm- 
ers,  wage  earners,  and  small  debtors,  its 
effect  is  to  deprive  their  creditors  of  rights 
they  have  long  enjoyed  and  which  the 
creditors  of  other  persons  are  permitted  to 
enjoy.  We  can  more  readily  believe  that 
Congress  deemed  it  wiser  that  Federal  juris- 
diction be  not  assumed  in  the  matter  of 
proceedings  ad  invitum,  and  that  such  action 
be  left  for  state  regulation  as  local  condi- 
tions might  seem  to  require.  True,  the 
debtor  might,  if  he  preferred,  avail  himself 
of  the  voluntary  provision  of  the  Federal 
law,  and  oust  the  state  courts  of  jurisdic- 
tion, once  assumed;  but  he  need  not  do  so, 
and,  whether  he  did  so  or  not,  he  could  not 
defeat  the  desire  of  his  creditors  for  an 
equal  distribution  of  his  assets  among  them. 

Upon  this  aspect  of  the  case  the  following 
observations  in  Geery's  Appeal,  43  Conn. 
289,  302,  21  Am.  Rep.  653,  are  peculiarly 
pertinent:  'The  equal  distribution  of  a 
bankrupt's  property  among  his  creditors  is 
a  leading  and  prominent  feature  of  lK>th 
national  and  state  laws.  It  has  now  become 
a  controlling  principle  in  the  laws  relating 
to  debtor  and  creditor.  Upon  the  belief  that 
it  will  be  strictly  applied  and  faithfully  ad- 
ministered, in  case  of  bankruptcy,  the  busi- 
ness of  the  country  is  carried  on  and  credit 
given.  The  benefit  of  this  principle  cannot 
be  denied  to  a  creditor  who  is  in  no  fault 
without  doing  him  injustice.  It  is  a  remedy 
upon  which  he  relied  in  giving  credit  and  to 
which  he  is  fairly  entitled.  If  that  remedy 
is  not  to  be  found  in  the  Bankrupt  Act,  it 
will  not  be  presumed  that  Congress  intended 
to  take  away  the  remedy  provided  by  the 
state." 

We  are  of  the  opinion  that  Congress  did 
not  intend  to  bring  the  situation,  creatcxl 
by  the  unwillingness  of  insolvent  farmers, 
wai;e  earners,  and  small  debtors  to  submit 
themselres  of  their  own  volition  to  the  juris* 
diction  of  the  Federal  bankruptcy  courts  for 
the  equal  distribution  of  their  estates 
among  their  creditors,  within  the  purview 
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of  the  Bankruptcy  Act,  or  to  cover  the  field 
created  bj  that  condition,  not  milikely  to 
ariae^  and  that  the  provisions  of  our  state 
legislation  regulating  such  situations  and 
conditions  are  therefore  not  suspended  and 
rendered  inoperative  bj  reason  of  the  exist- 
ence of  the  Bi^nkruptcy  Act. 

The  Superior  Court  is-  advised  to  enter 


up  judgm^t  sustaining  the  demurrer  to 
the  defendant's  reasons  of  appeal,  dismissiug 
the  appeal,  and  affirming  the  order  and  de- 
cree appealed  from.  Costa  in  this  court  will 
be  taxed  in  favor  of  the  plaintiif. 

In  this  opinion  the  other  Judges  concur. 


Aimalatiiwi  Kffnrt>  vpon  tlata  msolv^ney  laws  of  provbions  of  Fedkrid 
Bankruptcy  Act  excepting  farmers,  wage  earners,  and  small  debtors 
firom  involuntary  bankruptcy. 


(Generally  as  to  relation -of  bankruptcy 
laws  to  assignments  and  insolvent  pro- 
oeedings  under  state  law,  sec  note  to 
State  ex.  rel.  Strohl  v.  Superior  Ct.  45 
L.R.A.  177. 

Applying  the  broad  general  rule  long 
since  established  by  the  Supreme  Court 
of  the  United  States  that  the  enactment 
by  Congress  of  a  uniform  bankruptcy 
law  suspends  or  supersedes  existing  state 
insolvency  laws  only  in  so  far  as  the 
latter  conflict  with  a  paramount  Fed- 
eral statute,  it  would  seem  to  follow  that 
state  insolvency  laws  would  not  be  af- 
fected, with  respect  to  provisions  relat- 
ing to  involuntary  proceedings  against 
persons  not  reached  by  the  Federal  act, 
such  as  farmers,  wage  earners,  and  small 
debtors,  who  are,  by  §  4  of  the  act  of 
1898,  expressly  excepted  from  among 
those  who  may  be  declared  involuntary 
bankrupts  thereunder,  since  in  such  a 
case  there  would  be  no  conflict  between 
the  state  and  Federal  laws. 

And  this  conclusion  is  supported  by 
the  weight  of  authority,  which  is  to  the 
effect  that  the  provisions  of  the  Federal 
Bankruptcy  Act  allowing  voluntary  pro- 
ceedings in  case  of  the  indebtedness  of 
a  farmer,  wage  earner,  or  person  owing 
less  than  $1,000,  and  denying  the  right 
to  institute  involuntary  proceedings 
ag^ainst  such  persons,  do  not  annul  state 
statutes  providing  for  inTolnntary  pro- 
c*eedings  against  such  classes  of  persons. 
The  following  cases  so  hold:  Pitcher 
V.  Standish,  ante,  105  (farmer) ;  Old 
Town  Bank  v.  McCorraick  (1903)  96 
Md.  341,  60  L,R.A.  577,  94  Am.  St.  Rep. 
577,  63  Atl.  934,  10  Am.  Bankr.  Rep. 
767  (farmer)  j  Citiaens'  Nat.  Bank  v. 
6ass  (1905)  20  Pa.  Super.  Ct.  125, 
quoted  with  approval  in  Charles  v.  Smith 
(1905)  29  l^s.  Super.  Ct.  594  (holding 
that  wa^e  earners  and  farmers  are  sub- 
ject to  the  Pennsylvania  insolvency  act, 
as  suck  statute  is  only  suspended  by  the 
Fed^al  Bankruptey  Act  as  to  persons 
who  ean  be  made  snbjeet  to  that  act,  to 
which  farmers  and  wage  earners  cuiukot 
I..R.A.1917A. 


be,  because  expressly  excepted  there- 
from) ;  Rittenhouse's  Insolvent  Estate 
(1906)  30  Pa.  Super.  Ct.  468  (farmer) ; 
Miller  v.  Jackson  (1907)  34  Pa.  Super. 
Ct.  31  (farmer) ;  Hoover  v.  Ober  (1910) 
42  Pa.  Super.  Ct.  308  (farmer);  J^ndis 
Mach.  Co.  V.  Cooper  (1913)  53  Pa. 
Super.  Ct.  416  (insolvent  owing  less 
than  $1,000) ;  Lace  v.  Smith  (1912)  34 
R.  L  1,  82.  Atl.  268,  Ann.  Cas.  1913E, 
945  (farmer).  In  Old  Town  Bank  v« 
McCormick  (Md.)  supra,  the  court  dis- 
cussed this  question  and  stated  the  rea- 
soning upon  which  its  conclusion  was 
based,  as  follows:  "It  appears  that  the 
defendant  is  expressly  excepted  from  the 
provision  of  the  act  relating  to  involun- 
tary bankruptcy,  and,  therefore,  as  to 
this  class  to  which  the  defendant  be- 
longs, i.  e.,  farmers  or  tillers  of  the  soil, 
the  Federal  power  has  not  been  exer- 
cised. And  it  therefore  follows  that  if 
this  class  is  not  within  the  state  law, 
there  is  no  existing  provision  under 
which  those  embraced  within  it  can  be 
compelled  to  distribute  their  assets 
fairly  and  equally  among  their  creditors 
.  ,  .  can  it  be  properly  or  correctly 
said  that  any  conflict  can  exist  between 
the  state  and  the  Federal  law  so  long 
as  the  latter,  by  express  terms,  e^^dudes 
from  its  operation  the  subject  or  class 
of  persons  expressly  provided  for  by 
the  state  law?  The  power  to  enact  in- 
solvent or  bankrupt  laws  is  vested  in  the 
states,  and  it  cannot  be  extinguished  ex- 
cept by  the  establishment  of  a  Federal 
system  in  conflict  with  the  state  law. 
And  this  Federal  system  of  bankruptey 
must  be  a  genuine  bankrupt  law  .  .  . 
the  power  to  pass  a  uniform  system  of 
bankruptcy  must  be  actually  exercised, 
and  the  state  law  must  be  in  conflict 
with  it  in  order  to  render  the  latter  in- 
operative. The  question,  therefore, 
logically  arises,  does  the  present  Federal" 
Bankrupt  Law  actually  provide  for  in- 
voluntary proceedings  against  farmers?* 
And  the  answer  must  be  that  it  doc.'^^ 
not  J  but  the  iinswer  of  the  defendant 
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goes  further  and  necessarily  mnst  do  so 
in  order  to  save  his  case.  He  says  it  is 
true  that  while  this  class  is  not  in- 
cluded; and  is  expressly  excepted,  from 
the  involuntary  feature  of  the  system, 
yet  it  is  included  in  the  voluntary  fea- 
ture, and  therefore  it  is  within  the  scope 
of  the  national  system.  We  cannot  ap- 
prove of  this  method  of  reasoning,  not 
anlj  becanse  it  would  seem  to  be  a 
^Atradiction  in  terms  to  say  that  cases 
excepted  from  the  operation  of  the  most 
important  part  of  the  act  are  included 
in  its  scope/  but  because  it  would  seem 
to  involve  the  proposition  that  the  Fed- 
eral power  can  render  inoperative  the 
state  insolvent  laws  applicable  to  in- 
voluntary insolvency  without  establish- 
ing a  genuine  bankrupt  law  to  take  the 
place  of  the  state  law.  As  we  have  al- 
ready seen,  it  has  been  held  from  an 
early  day  that  it  is  only  to  the  extent 
that  Congress  has  actually  legislated  up- 
on the  subject  that  the  statutes  of  the 
several  states  are  suspended  by  its  legis- 
lation. How,  then,  can  it  be  said  that, a 
failure  to  legislate — in  other  words,  that 
an  express  exclusion — raises  a  conflict? 
But  without  pursuing  this  question  fur- 
ther it  seems  to  us  that  the  position 
taken  by  the  defendant  must  necessarily 
lead  to  the  conclusion  that  if  the  Con- 
gress of  the  United  States  can,  by  in- 
cluding this  class  in  the  voluntary  part 
of  the  system  and  excepting  it  from  the 
involuntai-y  part,  withdraw  it  from  the 
operation  of  our  state  insolvent  law,  it 
can  do  the  same  in  regard  to  any  two 
or  more  classes;  as,  for  instance,  mer- 
chants, traders,  and  corporations;  and 
the  result  would  be  that,  in  spite  of  the 
failure  on  the  part  of  Congress  to  estab- 
lish a  bankrupt  law, — that  is,  to  actual- 
ly exercise  the  power  conferred  by  the 
Constitution  to  pass  a  genuine  bankrupt 
law, — state  legislation  would  become  in- 
operative, and  creditors  would  be  de- 
prived of  a  remedy  to  which  .  .  . 
they  are  fairly  entitled.  .  .  .  It  is  not 
within  the  power  of  Congress  to  render 
inoperative  the  involuntary  feature  of 
state  insolvent  laws  as  to  any  particular 
class  by  excepting  that  class  from  the 
involuntary  part  of  the  national  law. 
Otherwise  the  result  would  be  that  the 
state  laws  as  to  involuntary  insolvency 
^ould  become  inoperative  by  the  mere 
existence  of  the  power  of  the  United 
States  to  establish  a  system  of  involun- 
tary bankruptcy.  We  have  seen,  how- 
ever, that  it  is  not  the  mere  existence, 
but  the  exercise  of  the  power  to  estab- 
lish a  genuine  bankrupt  law  in  conflict 
with  the  state  laws,  which  renders  the 
L.R.A.1017A. 


I  latter  inoperative."  And  in  Lace  v. 
Smith  (B.  L)  supra,  the  court  said: 
"Under  the  provisions^  of  the  Federal 
law,  §  4a :  *Any  person  who  owes  debts, 
except  a  corporation,  shall  be  entitled  to 
the  benefits  of  this  act  as  a  voluntary 
bankrupt,'  and  under  said  §  4b,  with 
certain  exceptions,  any  natural  person, 
and  certain  corporations,  owing  debts  to 
the  amount  of  $1,000  or  over,  may  be 
adjudged  an  involuntary  bankrupt  upon 
default  or  an  impartial  trial,  and  shall 
be  subject  to  the  provisions  and  en- 
titled to  the  benefits  of  the  act.  The 
exceptions  alluded  to  comprise  wage 
earners  and  persons  engaged  chiefly  in 
farming,  or  the  tillage  of  the  soil.  It 
is  manifest  therefrom  that  the  respond- 
ent Clarence  A.  Smith,  being  a  person 
engaged  chiefly  in  farming  or  the  till- 
age of  the  soil,  is  expressly  excepted  and 
exempted  from  the  involuntary  provi- 
sions of  the  bankruptcy  act.  As  a  per- 
son, said  respondent  is  entitled  to  the 
benefits  of  the  act  if  he  seeks  them  as  a 
voluntary  bankrupt,  but  he  cannot  be 
forced  into  involuntary  bankruptcy,  be- 
cause he  is  a  farmer.  If  the  state  and 
Federal  statutes  conflict,  it  must  be  be- 
cause the  former  may  be  applied  to  a 
person  included  within  the  terms  of  the 
latter.  However,  no  such  conflict  has 
arisen  in  this  case.  Clarence  A.  Smith, 
who  is  entitled  to  apply  for  the  benefit 
of  the  bankruptcy  act,  did  not  make 
application  for  relief  as  an  insolvent 
under  the  state  statute.  Neither  is  there 
in  this  case  any  conflict  of  jurisdiction 
between  the  state  and  the  United  States 
courts.  Up  to  the  present  time  the  state 
courts  have  taken  jurisdiction  of  the 
parties  and  subject-matter  of  the  liti- 
gation, and,  for  aught  that  appears, 
nothing  has  been  done  in  the  way  of 
invoking  the  jurisdiction  of  the  courts 
of  the  United  States  in  the  premises. 
But  the  argument  that  state  statutes 
must  not  be  applied  to  persons  who  may 
be  entitled  to  relief  under  the  Federal 
law  takes  too  narrow  a  view  of  the  sub- 
ject. To  repeat  the  language  of  Chief 
Justice  Marshall:  ^It  does  not  appear 
to  be  a  violent  Construction  of  the  Con- 
stitution, and  is  certainly  a  convenient 
one,  to  consider  the  power  of  the  states 
as  existing  over  such  cases  as  the  laws 
of  the  Union  may  not  reach.'  Cases  and 
not  persons  alone  should  be  the  test. 
Tried  by  this  test,  does  the  Bankruptcy 
Act  provide  for  the  involuntary  bank- 
ruptcy of  wage  earners  or  farmers!  It 
not  only  does  not,  but  specially  exempts 
them  from  its  provisions.    Therefore  the 
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pow«r  of  the  state  outy  be  eonstdered  as 
ezlBtiiig  over  such  cases." 

And  it  has  been  held  that  the  Federal 
Bankrnptoy  Act. of  1867,  which  applied 
in  all  eases  where  the  indebtedness  ex- 
eeeded  $300,  did  not  suspend  a  state  in- 
solvency law  so  as  to  prevent  involun- 
tary proceedings  thereundw  where  it 
did  not  i^pear  that  the  debtor  owed 
over  $300.  Shepardson's  Appeal  (1869) 
36  Conn.  23.  In  this  case  the  court  said 
that  unless  it  appeared  affirmatively  that 
the  debts  were  over  $300,  there  was  no 
conflict  between  the  state  and  the  Fed- 
eral laws,  and  that  the  state  law  was 
clearly  operajtive  in  all  cases  which  were 
not  within  the  provisions  of  the  United 
States  law.  And  see  Simpson  v.  City 
Sav.  Bank  (1876)  66  N.  H.  466,  22  Am. 
Rep.  491,  wherein  the  court  quoted  with 
approval  from  Bump  on  Bankruptcy, 
243,  as  follows:  "Where  the  Bankrupt 
Act  expressly  excepts  a  class  of  cases, 
it  must  have  been  the  intention  of  Con- 
gress not  to  interfere  in  such  specified 
class  with  the  laws  of  the  several  states." 

But  the  rule  that  the  Federal  Bank- 
rnptcy  Aet  does  not  suspend  state  in- 
solvent laws  as  to  the  class  of  persons 
under  consideration  has  not  been  uni- 
formly adhered  to.  Thus,  in  the  Maine 
ease  of  Littlefield  v.  Gay  (1902)  96  Me. 
422,  62  Atl.  925,  8  Am.  Bankr.  Rep.  409, 
it  was  expressly  held  that  the  state  in- 
solvency law  allowing  involuntary  pro- 
ceedings against  persons  owing  over 
$300  and  less  than  $1,000  could  not  be 
invoked,  and  in  fact  was  superseded  by 
the  Federal  Bankruptcy  Act,  the  court 
saying:       ''Under     the     bankrupt     law 


Blaekington  eould  have  gone  into  bank- 
ruptcy voluntarily,  but  could  not  be 
forced  in  by  his  creditors,  under  in- 
voluntary proceedings.  He  was  asked 
to  go  in  and  refused.  It  is  argued  with 
great  ability  that  in  that  condition,  the 
state  insolvency  law  may  be  invoked. 
Plausible  as  the  argument  is,  we  do  not 
regard  it  as  sound.  At  any  time  after 
proceedings  under  the  state  law,  Blaek- 
ington could  have  voluntarily  invoked 
the  bankrupt  law,  and  thereupon  all 
proceedings  under  the  state  law  would 
necessarily  cease.  The  test  of  jurisdic- 
tion under  the  state  law  does  not  rest 
upon  the  volition  of  the  debtor.  If  his 
person  and  property  are  or  may  be  sub- 
ject to  the  bankrupt  law,  then  as  to 
him  and  his  possessions  the  state  in- 
solvency law  is  in  abeyance  and  power- 
less. Upon  any  other  view,  it  would  be 
in  the  power  of  the  debtor  at  any  time 
to  oust  the  jurisdiction  of  the  state 
court,  after  it  had  been  assumed.  This 
would  result  in  great  confusion.  It  may 
be  avoided  by  holding,  as  we  do,  that 
where  the  person  falls  within  the  pur- 
view of  the  Bankrupt  Act,  whether  by 
voluntary  or  involuntary  proceedings, 
the  state  insolvent  law  must  be  silent." 
And  see  the  dictum  in  Closser  v.  Strawn 
(1915)  227  Fed.  139  (quoted  and  dis- 
cussed in  Pitcher  v.  Standish,  ante, 
105),  to  the  effect  that  a  farmer  who  de- 
clines to  avail  himself  of  the  provisions 
of  the  Bankruptcy  Act  can  neither  avail 
himself  of  the  provisions  of  a  state  in- 
solvency act  nor  "be  subjected  to  the 
requirements  of  that  act."        G.  J.  C. 


ARKANSAS  SUPREME  COURT. 

B.  F.  BUSH,  Keceiver  for  the  St.  Louis, 
Iron  Mountain,  &  Southern  Railway  Com- 
pany, Appt., 

V. 

R.  P.  BARKSDALE. 

(122  Ark.  262,  188  S.  W.  171.) 

Appeal  —  from  order  granting  new  trial 
»  effect  of  stipulation  for  judgment 
absolute. 

One  who  has  appealed  from  an  order 
granting  a  motion  for  new  trial,  with  a 
statutory  stipulation  for  judgment  absolute 
in  case  of  affirmance,  cannot  elect  to  dismiss 
his  appeal  and  proceed  with  the  new  trial. 
For  of  her  cases,  see  Appeal  and  Error,  VI. 

o,  in  Dip.  1-62  "S.  8. 

(February  7,  1916.) 

Note.  — As  to  right  of  appellant  to  dis- 
miss appeal  or  writ  of  error,  see  annotation 
following  this  case,  post,  113. 
L.R.A.1917A. 


APPEAL  by  defendant  from  an  order  of 
the  Circuit  Court  for  Lonoke  County, 
granting  plaintiff's  motion  for  new  trial 
of  an  action  brought  to  recover  damages  for 
personal  injuries  sustained  by  him  while  in 
defendant's  employ.    Judgment  for  plaintiff. 

The  facts  are  stated  in  the  opinion. 

Mr.  Troy  Pace  for  appellant. 

Messrs.  Frattk  W,  Rawles,  Sam  M. 
Waasell,  Trimble  4t  Williams,  and  Har- 
ry M.  Woods  for  appellee. 

« 

Per  Onrlam; 

This  is  an  appeal  from  an  order  of  the 
circuit  court  granting  a|>peUee's  motion  for 
a  new  trial.  Appellant  filed  a  stipulation, 
in  accordance  with  the  terms  of  the  stat- 
ute»  containing  "an  assent  on  the  part  of 
the  appellant  that,  if  the  order  be  affirmed, 
judgment  absolute  shall  be  rendered  against 
the  appellant."     Kirby's  Dig.  §  1188. 

The   transcript   was   not   lodged   in   this 
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court  within  ninety  days,  as  required  by 
statute,  and  appellee  filed  a  motion  to  affirm 
the  judgment  in  accordance  with  the  rules 
of  the  court.  The  rules  proTide  that  an 
appellant  may,  at  any  time  before  such  a 
motion  is  submitted  to  the  court,  prevent  a 
judgment  of  affirmance  by  offering  to  prose- 
cute the  appeal  or  to  dismiss  the  appeal, 
in  which  case  the  motion  to  affirm  shall  be 
overruled  as  a  matter  of  course.  In  this 
case  the  appellant  responded  to  the  motion 
by  a  motion  to  dismiss  the  appeal.  That 
motion  is  contested  by  appellee  on  the 
ground  that  appellant  cannot  dismiss  an 
appeal  from  an  order  granting  a  new  trial. 
The  contention  of  appellee  is  not  sound, 
strictly  speaking,  for  an  appeal  in  any  case 
may  be  dismissed  by  the  appellant  as  a  mat- 
ter of  right,  for  the  purpose  of  praying 
another  appeal,  or,  in  any  case  other  than 
an  order  granting  a  new  trial,  for  the  pur- 
pose of  submitting  to  the  judgment  ap- 
pealed from.  But  appellant  does  not  seek 
to  dismiss  the  appeal  for  the  purpose  of 
prosecuting  another  appeal.  It  is  candidly 
conceded  that  another  appeal  would  be  un- 
availing for  the  reason  that  there  is  no  bill 
of  exceptions  in  the  case,  and  that  the  judg- 
ment would  be  affirmed  on  that  account. 
The  purpose  is  to  dismiss  the  appeal  in 
order  to  submit  to  the  order  granting  a 
new  trial.  The  real  question  presented  to 
us  for  decision  is  whether  or  not  such  an 
appeal  can  be  abandoned  so  as  to  proceed 
with  a  new  trial. 

The  decision  of  that  question  calls  for  a 
construction  of  the  statute  on  the  subject. 
It  provides,  as  before  indicated,  that  no  ap- 
peal from  an  order  granting  a  new  trial 
''shall  be  effectual  for  any  purpose,  unless 
the  notice  of  appeal  contains  an  assent  on 
the  part  of  the  appellant  that,  if  the  order 
be  affirmed,  judgment  absolute  shall  be  ren- 
dered against  the  appellant.''  It  is  further 
provided  by  statute  that,  on  appeal  from  an 
order  granting  a  new  trial,  "if  the  supreme 
court  shall  determine  that  no  error  was 
committed  in  granting  the  new  trial,  they 
shall  render  judgment  absolute  upon  the 
right  of  the  appellant;  and  after  the  pro- 
ceedings are  remitted  to  the  court  from 
which  the  appeal  was  taken,  an  asses^knent 
of  damages  or  other  proceedings  to  render 
judgment  effectual,  may  be  then  and  there 
had  in  cases  where  such  subsequent  proceed- 
ings are  requisite."  Kirby's  Dig.  §  1238. 
The  effect  of  the  statute  is  to  make  the 
order  granting  a  new  trial  a  final  and  ap- 
pealable judgment,  if  the  appellant  stipu- 
lates as  above  indicated;  otherwise,  the 
L.K.A.1917A. 


order  is  not  appealable.  We  have  so  treat- 
ed such  orders  in  many  easts.  Osbom  ▼. 
Le  Maire,  82  Ark.  490,  102  8.  W.  372;  Hud- 
dleston  v.  St.  Louis,  I.  M.  &  8.  E.  Co.  88 
Ark.  464,  116  8.  W.  381;  Taylor  v.  Grant 
Lumber  Co.  04  Ark.  666,  127  8.  W.  062; 
Blackwood  v.  Eads,  08  Ark.  304,  136  8.  W. 
022;  McDonnell  v.  St.  Louis  Southwest- 
ern R.  Co.  98  Ark.  334,  136  6.  W.  026;  Mc- 
Ilroy  v.  Arkansas  Valley  Trust  Co.  100 
Ark.  606,  141  S.  W.  106.  There  is  a  discus- 
sion of  other  subdivisions  of  the  same  sec- 
tion of  the  statute  in  the  case  of  Davie  t. 
Davie,  62  Ark.  224,  20  Am.  St.  Rep.  170, 
12  S.  W.  658,  and  in  the  recent  case  of 
State  V.  Greenville  Sand  k  Gravel  Co.  122 
Ark.  151,  182  S.  W.  555,  where  it  was  held 
that  interlocutory  orders  cannot  be  ap- 
pealed from. 

But,  as  before  stated,  an  order  granting 
a  new  trial  is  by  the  statute  made  final 
upon  the  filing  of  a  stipulation  that  it  may 
be  so  treated,  as  a  decision  either  way  as 
to  the  correctness  of  the  order  settles  the 
rights  of  the  parties.  The  stipulation  con- 
stitutes an  election  not  to  submit  to  a  new 
trial,  and  it  is  irrevocable.  It  deprives  the 
trial  court  of  jurisdiction  to  proceed  with 
another  trial  except  '*for  an  assessment  of 
damages  or  other  proceedings  to  render  the 
judgment  effectual"  in  case  this  court  "shall 
determine  that  no  error  was  committed  in 
granting  the  new  trial."  The  order  grant- 
ing a  new  trial  is  necessarily  self -executing 
and  cannot  be  superseded  except  by  an  ap- 
peal taken  in  the  manner  prescribed  by  the 
statute;  and,  when  the  appeal  is  taken,  the 
force  of  the  order  cannot  be  reinstated  by 
an  abandonment  of  the  appeal.  If  the  ap- 
peal be  not  prosecuted,  the  appellee  has  the 
right  under  the  statute  (Klrby's  Dig. 
§  1105)  to  file  a  transcript  of  the  record 
and  ask  for  an  affirmance,  which  operates 
as  a  final  adjudication  of  the  rights  of  the 
parties  in  the  subject-matter  of  the  litiga- 
tion. The  principle  that  an  election  of 
remedies  is  irrevocable  seems  too  plain  for 
argument  to  the  contrary,  and  its  applica- 
tion to  the  proceeding  now  under  discus- 
sion is  obviously  proper.     15  Cyc.  262. 

Tlio  motion  of  appellant  to  dismiss  the 
appeal  is  therefore  overruled,  and  judg- 
ment absolute  will  be  entered  to  the  effect 
that  appellee  is  entitled  to  recover  in  ac- 
cordance with  the  prayer  of  his  complaint, 
and  the  cause  will  be  remanded  for  an  as- 
sessment of  damages  and  for  other  proceed- 
ings not  inconsistent  with  this  opinion. 

It  is  so  ordered* 
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AimotatHm — Ri|g^t  of  appellant  to  di 

/.  General  rules,   X13. 
II,  Where  appellee  u>ould  be  prejU' 

diced,  115. 
///.  Wliere   third  persons   would    be 

prefudicedf   119. 
IV.  Where  appellant  hoe  entered  into 

stipulation,  117. 
F.  Wlien   dismissal    may    be   m^ade, 

117. 
VI.  Withdrauml    of   part    of   several 

appellants,  118, 
VII.  Dismissal  of  one  of  several  ap" 

pellees,   119. 
VIII.  Effect  of  cross  errors,  119. 
IX.  Effect  of  dismdsaal  on  judgment, 
120. 


appeal  or  writ  of  «rror» 

X.  Costs  on  dismissal,  120, 
XI.  Appeal  bond  on  dismissal,  120. 
XII.  Bight  of  dismissal  as  affected  by 
statute,  120, 

I.  General    rtiles. 

In  the  absence  of  statute/  it  has  been 
generally  held  that  an  appellant  or 
plaintiff  in  error  may  dismiss  his  appeal 
or  writ  of  error.*  In  view  of  the  gener- 
4j[  practice  of  granting  both  parties  to 
a  judgment  or  order  the  right  of  appeal- 
ing therefrom,  this  rule  seems  entirely 
equitable  and  fair.'  Where  the  appellee 
has  had  the  opportunity  of  appealing  on 
his  own  behalfi  and  has  not  taken  ad- 


1  See  infra,  subd.  XII. 

«yell  V.  Outlaw  (1853)  14  Ark.  164;  Re 
Degnan  (1901)  132  Cal.  260,  64  Pac.  486; 
Re  Breisen  (1898)  —  Cann.  — ,  41  Atl.  774; 
Kvans  v.  Humphreys  (1896)  9  App.  D.  C. 
392;  Henneker  v.  McMichael  (1861)  33  6a. 
94;  Ransom  v.  Coleman  (1872)  45  Ga.  316; 
Dozier  v.  WillUms  (1876)  57  6a.  600; 
Brantley  v.  Buck  (1878)  62  6a.  172;  Col- 
lins Park  &  B.  R.  Co.  v.  Short  Electric  R. 
Co.  (1894)  95  6a.  570,  20  S.  £.  495;  Delta 
T.  Walker  (1860)  24  lU.  233;  Bacon  v. 
Lawrence  (1861)  26  111.  53;  Thorp  v.  Thorp 
(1866)  40  lU.  113;  Field  v.  Kenneweg  (1905) 
218  m.  366,  75  N.  E.  986;  Granat  v.  Kruse 
(1904)  213  IlL  328,  72  N.  E.  744;  Rmg  v. 
(iraves  (1900)  90  lU.  App.  269;  Feder  v. 
Field  (1889)  117  lad.  386,  20  N.  K.  129; 
Harper  v.  Albee  (1859)  10  Iowa,  389;  Good- 
enow  V.  Perry  (1861)  12  Iowa,  350;  State 
T.  Moriarty  (1866)  20  Iowa,  595;  Simonson 
V.  Chicago,  R.  I.  ft  P.  R.  Co.  (1878)  48  Iowa, 
10:  Re  Clark  (1911)  151  Iowa,  511,  131 
X.  W.  700;  Kansas  City,  Ft.  S.  &  G.  R.  Co. 
V.  Hammond  (1881)  25  Kao.  208;  DiiTen- 
derffer  v.  Hughes  (1825)  7  Harr,  &  J.  (Md.) 
3:  NewBon  v.  Douglass  (1826)  7  Harr.  &,  J. 
(Md.)  417,  16  Am.  Dec.  317;  Derick  v.  Tay- 
lor (1898)  171  Mass.  444,  50  N.  E.  1038; 
Birch  V.  Brown  (1858)  5  Mich.  31;  Ullman 
V.  Sandell  (1909)  158  Mkh.  396,  122  N.  W. 
(U7;  State  v.  Reed  (1907)  206  Mo.  719,  105 
.S.  W.  601;  Lindell  Glass  Co.  v.  Hanneman 
(1891)  46  Mo.  App.  614;  Berggren  v.  Soule 
(1911)  44  Mont.  587,  124  Pac.  1129:  Eden 
Musee  Co.  v.  Yohe  (1893)  37  Meb.  452.  55 
X.  W.  866;  Tuttle  v.  Omaha  (1898)  55  Nab. 
55,  75  N.  W.  60;  Doughty  v.  Little  (1881) 
mi  N.  H.  365;  Hood  v.  Marshall  (1899)  09 
N.  H.  605,  46  AtL  574;  Simpson  v.  Gaf- 
ney  (1891)  66  W.  H.  477,  80  Atl.  1120; 
Brown  v.  Simmons  (1888)  14  Daly.  456,  15 
N.  Y.  S.  IL  370;  Holy  Trinity.  Church  v. 
Church  of  St.  Stephen  (1891)  128  W.  Y. 
604.  27  N.  E.  1017;  Warren  v.  Eddy  (1861) 
13  Abb.  Pr..(W.  Y.)  28;  Donagby  v.  Mc- 
Corkie  (1906)  118  Xean.  73,  98  S.  W.  1050; 
Fort  ▼.  Fort  (1906)  118  Tenii.  103,  101  S. 
W.  433,  11  Ann.  Caa  964;  International 
Bldg.  ft  L.  AsBO.  y.  Snodgrass  (1894)  —Tex. 
L.R.A.1917A. 


Civ.  App.  — ,  26  S.  W.  309;  Foley  v. 
Houston  Belt  &  T.  R.  Co.  (1908)  50  Tex. 
Civ.  App,  218,  108  S.  W.  169;  Ft.  Worth  & 
R.  G.  R.  Co.  V.  Kinder  (1907)  46  Tex.  Civ. 
App.  522,  121  S.  W.  569;  James  v.  State 
(1910)  —  Tex.  Civ.  App.  ~,  128  S.  W. 
613;  Rivera  v.  State  (19.07)  —  Tex.  Crim. 
.Rep.  — ,  105  S.  W.  193;  San  Pedro,  L.  A.  & 
S.  L.  R.  Co.  v.  Board  of  Education  (1909) 
35  Utah,  13,  99  Pac.  263;  Tacoma  Lumber 
&  Mfg.  Co.  V.  Wolff  (1892)  4  Wash.  260, 
29  Pac.  936;  Allen  v.  Catlin  (1894)  9  Wash. 
603,  38  Pac.  79;  Agassiz  v.  Kelleher  (1894) 
9  Wash.  656,  38  Pac.  221 ;  Post  v.  Spokane 

(1902)  28  Wash.  701,  69  Pac.  371,  1104;  Re 
Seattle  (1905)  40  Wash.  450,  82  Pac.  740; 
Colnian  v.  West  Virginia  Oil  &  Oil  Land 
Co.  (1884)  25  W.  Va.  148;  Helden  v.  Helden 
(1859)  9  Wis.  557;  Oelberman  v.  Xewman 
(1892)  83  Wis.  212,  53  N.  W.  451;  Hart  v. 
Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co. 
(1904)  122  Wis.  308,  99  N.  W.  1019,  2  Ann. 
Cas.  793;  Donallan  v.  Tannage  Patent  Co. 
(1897)  24  C.  C.  A.  647,  50  U.  S.  App.  1,  79 
Fed.  385;  Greene  v.  United  Shoe  Machinery 
Co.  (1903)  60  C.  C.  A.  93,  124  Fed.  9C1; 
United  States  v.  Minnesota  &.  N.  W.  R.  Co. 
(1855)  18  How.  (U.  S.)  241,  15  L.  ed.  347; 
Latham's  Appeal  (1869)  9  Wall.  (IT.  S.) 
145,  19  L.  ed.  654;  United  SUtea  v.  Griffith 
(1890)  141  V.  S.  212,  35  L.  ed.  719,  11 
Sup.  Ot.  Rep.  1005. 

"The  appellant  in  appeal,  and  the  plain- 
tiff in  a  v^'rit  of  error,  may  always  dismiss 
their  suit  before  a  decision  on  the  merits, 
and  the  effect  of  such  dismission  is  to  leave 
the  parties  where  they  were  before  the  ap- 
peal was  taken  or  the  writ  of  error 
brought."  Hancock  County  v.  Marsh  (1840) 
3  IlL  491. 

And    see    Thomas    County    v.    Hopkins 

(1903)  118  Ga.  64.3,  45  S.  E.  433;  Berry  v. 
Parker  (1908)  130  Ga.  741,  61  S.  E.  541. 

3  "Whether  a  party  may  dismiss  his  own 
appeal^  in  the  absence  of  any  other  guide 
than  statutory  authority,  should  be  re- 
solved, it  would  seem,  in  favor  of  the  right, 
since  thje  statute  plainly  gives  the  privilege 
of  appealing  to  the  party  in  whose  favor, 
as  well  as  the  party  against  whom,  the 
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vantage  of  it,  h€  must  be  deemed  to  be 

satisfied  with  the  judgment  of  the  court 
below,  and  ought  not  to  be  heard  to  com- 
plain because  the  appellant  has  chosen 
to  withdraw  his  appeal  and  to  join  him 
in  acquiescing  in  the  decision  appealed 
from. 

Whether  or  not  the  appellant  will  be 
permitted  to  dismiss  his  appeal  is  a  mat- 
ter within  the  discretion  of  the  court,* 
and  not  a  matter  of  right  on  the  part  of 


the  appellant.*  He  must  accordingly 
make  application  for  leave  to  dismiss,* 
and  show,  if  called  upon  to  do  so,  that 
the  desired  dismissal  will  not  prejudice 
the  appellee,^  or,  in  some  instances, 
third  persons.*  And  for  that  reason  the 
mere  service  of  notice  that  the  appeal 
has  been  withdrawn,*  or  the  filing  of 
such  notice  in  the  court  from  which  the 
appeal  has  been  taken,^*  has  been  held 
not  to  amount  to  a  dismissal  of  the  ap- 


judgment  was  rendered.  That  indicates  that 
eacli  party  who  deems  himself  aggrieved  l?y 
a  justice's  judgment,  in  order  to  control  the 
same  for  the  purpose  of  securing  a  redress 
of  such  grievance  upon  appeal,  must  act  by 
resorting  to  the  appeal  remedy;  that  if  one 
appeals  and  retains  the  cause  in  the  appel- 
late court  till  a  trial  occurs,  his  supposed 
grievance,  and  that  of  his  adversary  as 
well,  if  any,  are  to  be  redressed  if  found 
real;  but  the  latter,  not  having  appealed, 
upon  the  former's  application  to  dismiss  his 
appeal,  is  deemed  to  be  satisfied  with  the 
judgment  which  the  dismissal  would  rein- 
state." Hart  v.*  Minneapolis,  St.  P.  A  S. 
Ste.  M.  R.  Co.  (1904)  122  Wis.  308,  9ft  N. 
W.  1019,  2  Ann.  Cae.  793. 

*In  Cleveland  Gas  Light  &  Coke  Co.  v. 
DuflTy  (1871)  22  Ohio  St.  206,  where  the 
refusal  of  the  court  to  permit  the  plaintiff 
in  error  to  dismiss  its  petition  is  assigned 
as  error,  it  is  held  that  **it  is  in  the  discre- 
tion of  the  court  whether  it  will  dismiss  a 
petition  in  error  without  the  consent  of  both 
parties." 

In  Walker  v.  Jenney  (1908)  30  Ohio  C.  C. 
521,  it  is  said:  'We  know  of  no  provision 
of  our  statute  which  authorizes  an  appel- 
lant to  dismiss  an  appeal  when  perfected, 
and  we  think  that  there  is  no  such  power. 
Such  power  rests  solely  in  the  court. 

•  Sweeney  v.  Coulter  (1900)  109  Ky.  295, 
58  S.  W.  784;  Thornhill  v.  Olson  (1913)  26 
N.  D.  27,  142  N.  W.  913;  Donallan  v.  Tan- 
nage Patent  Co.  (1897)  24  C.  C.  A.  647,  50 
U.  S.  App.  1,  79  Fed.  385;  United  States  v. 
Griffith  (1890)  141  IT.  S.  212,  35  L.  ed.  719, 
11  Sup.  Ct.  Rep.  1005. 

Where,  in  Re  Seattle  (1905)  40  Wash.  450, 
82  Pac.  740,  appellants  had  filed  in  court 
below  and  served  on  respondent  a  notice 
that  they  abandoned  their  appeal,  the  court 
said:  "This  court  acquires  jurisdiction  of 
an  appeal  by  the  giving  of  notice  and  the 
filing  of  a  proper  bond,  and  that  jurisdic- 
tion cannot  be  defeated  by  any  act  of  the 
parties.  An  appellant  cannot  dismiss  an 
appeal  as  a  matter  of  right." 

In  Cartlidge  v.  Sloan  (1899)  124  Ala.  596, 
26  So.  918,  in  holding  that  the  appellant 
might  withdraw  his  ofi'er  to  dismiss  his 
appeal  at  any  time  before  it  had  been  acted 
upon  by  the  appellate  court,  it  is  said:  "A 
dismissal  could  not  have  been  effectuated 
except  by  an  order  made  here.  True,  he 
[appellant]  had  the  right  to  direct  the 
clerk  not  to  make  a  transcript  of  the  pro- 
ceedings, and  had  he  not  withdrawn  this 
instruction  to  this  effect,  the  appellee  could 
L.R.A.1917A. 


have  had  a  judgment  of  affirmance  not  only 
against  the  appellant,  but  his  sureties  also, 
upon  production  by  him  of  the  proper  cer- 
tificate of  the  clerk  that  an  appeal  had  been 
taken." 

See,  however,  Fahey  v.  Fahey  (1908)  32 
Colo.  25,  74  Pac.  884,  in  which  the  lan- 
guage of  the  court  seems  to  indicate  an 
opposite  view. 

6  The  court,  in  Merrill  v.  Dearing  (1877) 
24  Minn.  179,  says:  ''If  an  appellate  court 
has  once  got  jurisdiction  of  a  cause,  it 
cannot  be  deprived  of  that  jurisdiction,  and 
the  respondent  of  a  decision,  at  the  mere 
will  of  the  appellant.  He  should  make  ap- 
plication to  the  court  for  leave  to  dismiss. 
A  mere  notice  that  he  dismisses  is  a  nulli- 
ty." 

In  United  States  v.  Minnesota  &  N.  W. 
R.  Co.  (1856)  18  How.  (IT.  S.)  241,  15  L.  ed. 
347,  the  court  says:  "After  an  appeal 
brought  to  the  appellate  court,  the  with- 
drawal or  discontinuance  of  the  same  is  not 
a  matter  of  course,  but,  if  the  plaintiff  finds 
it  expedient  to  discontinue,  he  must  first 
obtain  leave  of  the  court." 

*>  See  infra,  subd.  II. 

•  See  infra,  subd.  HI. 

» It  is  held  in  Weinman  v.  Dilger  (1880) 
14  Jones  AS.  (N.  Y.)  101,  that  the  service 
of  a  notice  that  ''the  notice  of  appeal  here- 
tofore served  in  this  action  is  hereby  with- 
drawn" will  not  discontinue  the  appeal.  The 
court  assigns  as  its  reason  that  *'an  order 
was  necessary  to  accomplish  that,  and  the 
appellant  had  such  rights  that  the  court, 
if  applied  to  for  an  order  of  discontinuance, 
might  have  absolutely  denied  it  or  granted 
it  in  a  modified  form." 

And  see  Merrill  v.  Dearing,  supra,  foot- 
note 6. 

10  The  filing  with  the  clerk  of  the  court 
from  which  an  appeal  is  taken  of  a  notice 
that  the  appellant  has  abandoned  his  appeal 
does  not  operate  to  restore  the  jurisdiction 
of  such  court.  An  order  from  the  appellate 
court  is  necessary  before  the  appeal  is  dis- 
missed. Getchell  v.  Great  Northern  R.  Co. 
(1911)  22  N.  D.  325,  133  N.  W.  912. 

And  see  Re  Seattle  (1005)  40  Wash. 
460,  82  Pac.  740,  supra,  footnote  5. 

On  the  other  hand,  in  Hale  v.  Morgan 
(1900)  —  Tenn.  — ,  63  8.  W.  506,  where, 
after  perfecting  their  appeal,  a  part  of  the 
appellants  notified  the  clerk  and  maater  of 
the  trial  court  not  to  make  out  a  transcript, 
as  they  did  not  want  an  appeal,  it  was  held 
that  application  fer  dismissal  should  have 
been  made  to  the  appellate  court;  but,  in- 
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peal.  In  the  latter  case  the  court  has 
the  additional  ground  that  the  notice  was 
filed  in  the  wrong  court  upon  which  to 
hase  its  decision.  In  one  case  where  the 
notice  was  filed  in  the  appellate  court, 
it  was  held  that  the  appeal  had  thereby 
been  withdrawn,^*  no  notice  being  taken 
of  the  fact  that  the  appellant  had  as- 
sumed to  act  as  if  the  dismissal  were  a 
matter  of  right. 

//.  Where    appellee    would    he    pifju- 

diced. 

It  seems  to  be  the  universally  ac- 
cepted rule  that  before  a  court  will 
permit  an  appellant  to  withdraw  his 
appeal,  it  must  be  satisfied  that  no  preju- 
dice will  thereby  result  to  the  appellee.** 

As  pointed  out  above/'  the  mere  loss 
of  the  appeal  by  an  appellee  who  has 


failed  to  avail  himself  of  his  right  to 
bring  an  appeal  of  his  own  does  not 
amount  to  prejudice.  The  prejudice 
which  is  meant  is  the  loss  of  some  right 
to  which  the  appellee  has  become  enti- 
tled by  reason  of  the  bringing  of  the  ap- 
peal. Thus,  where  the  appellee  has  suf* 
fered  damage  by  reason  of  the  delay  at- 
tendant upon  the  appeal,  he  is  entitled  to 
money  damages  therefor,  and  the  appel- 
lant will  not  be  permitted  to  dismiss  the 
appeal  and  thus  prevent  the  recovery 
thereof."  But  where  the  right  to  dam- 
ages' for  delay  is  limited  by  statute  to 
cases  where  there  has  been  a  judgment 
for  a  sum  certain,  there  can,  of  course, 
be  no  prejudice  to  the  appellee  in  per- 
mitting an  appellant  to  withdraw  his 
appeal  in  a  case  where  there  has  been 
no  such  judgment.**     The  statute,  and 


asmuch  as  asBignments  of  error  were  not 
filed  by  counsel,  and  no  statement  was  made 
by  counsel  in  the  appellate  court  that  con- 
flicted with  the  certificate  of  the  clerk  and 
master,  the  court  assumed  such  certificate 
to  be  correct  and  to  be  authority  for  dis- 
missing the  appeal. 

11 A  written  notification  that  the  appel- 
lant **has  concluded  not  to  carry  forward  the 
appeal,"  which  was  furnished  the  appellee 
and  the  clerk  of  court  before  the  record 
had  been  printed,  is  held  in  Re  Breiaen 
(1898)  —  Conn.  — ,  41  Atl.  774,  to  consti- 
tute a  withdrawal  of  the  appeal. 

UFahey  v.  Fahey  (1903)  32  Colo.  25,  74 
Pac.  884;  State  v.  Moriarty  (1866)  20  Iowa, 
595;  Acequia  Madre  v.  Meyer  (1912)  17  N. 
Jl  371,  128  Pac.  68;  Saint  v.  Cornwall 
(1903)  207  Pa.  270,  66  Atl.  440. 

*'Tbe  court  ought  not,  in  any  case,  to 
permit  the  appellant  to  dismiss  his  appeal, 
where  it  appears  evident  that  such  an  act 
on  his  part  will  do  an  injury  to  the  appellee 
by  depriving  him  of  a  right  which  can  only 
be  maintained  and  enforced  by  the  appellate 
court."  Shannon  v.  Barnwell  (1816)  4  Mart. 
(La.)  36.  In  this  case  the  dismissal  was 
refused  and  damages  for  delay  allowed. 

In  Aoequia  Madre  v.  Meyer  (1912)  17 
N.  M.  371,  128  Pac.  68,  the  court  says: 
"An  appellant  may  dismiss  his  appeal,  un- 
questionably as  a  matter  of  course,  if  such 
dismissal  will  not  prejudice  the  rights  of  the 
appellee,  'but  broad  as  is  the  ri§^t  of  the 
appellant  to  dismiss,  he  will  not  be  permit- 
ted to  exercise  it  to  the  manifest  injury  of 
the  appellee.'  ...  To  permit  a  dismis- 
sal under  the  present  circumstances  would, 
we  think,  be  to  the  manifest  injury  of  the 
appellees."  In  this  and  several  other  cases 
(see  infra,  footnote  40)  it  is  held  that  after 
appellee  has  moved  to  ailirm  on  the  ground 
of  appellant's  failure  to  comply  with  the 
statute  and  rules  of  court  in  the  prosecution 
of  his  appeal,  appellant  cannot  have  his 
appeal  dismissed. 

uSee  the  first  paragraph  of  the  text  in 
subd.  I,  supra. 

14  Where  the  transcript  has  been  filed  in 
L.R.A.1917A. 


the  appellate  court,  and  everything  has  been 
done  to  bring  the  errors  complained  of  be- 
fore that  court  for  review,  and  the  appellee 
has  been  damaged  by  the  supersedeas,  tlie 
appellant  may  no  longer  dismiss  the  ap- 
peal. Sweeney  r.  Coulter  (1900)  109  Ky. 
295,  68  S.  W.  784. 

It  is  said  in  Yell  v.  Outlaw  (1863)  14  Ark. 
164,  tliat  "where  there  has  been  a  recogni- 
zance, this  court,  after  it  has  obtained  con- 
trol of  the  cause,  might  well  refuse  to  allow 
a  dismissal  of  it  in  all  cases  where,  in  its 
discretion,  damages  ought  to  be  imposed 
upon  affirmance,  because  if  the  appeal  taken 
in  the  court  below  appears  to  have  been  for 
delay,  the  appellant  will  not  be  allowed  to 
escape  the  consequences,  after  having  re- 
ceived the  benefit  of  the  delay."  In  this 
case,  however,  no  recognizance  had  issued, 
and  the  court  adds:  ''Where  the  execution 
of  the  judgment  has  not  been  suspended  or 
superseded,  no  reason  short  of  a  manifest 
design  to  vex  and  harass  the  opposite  party 
ought  to  deprive  tlie  appellant  ...  of 
what  we  conceive  to  be  his  right  to  dismiss, 
at  his  own  costs,  his  appeal." 

u  Under  a  statute  allowing  damages  to 
defendant  in  error  only  where  there  has 
been  a  judgment  for  a  sum  certain,  where 
there  has  been  no  such  judgment  there  can 
be  no  damages  for  delay,  and  the  plaintiff 
in  error  will  be  allowed  to  withdraw  the 
writ  of  error  over  the  objection  of  opposing 
counsel.  Collins  Park  &,  B.  R.  Co.  v.  Short 
Electric  R.  Co.  (1894)  95  Ga.  570,  20  S.  E. 
495. 

It  is  said  in  the  abstract  of  Brantley  v. 
Buck  (1878)  62  6a.  172,  that  "a  judgment 
in  a  claim  case,  declaring  the  property  sub- 
ject, and  directing  that  the  fieri  facias  pro- 
ceed, is  not  a  judgment  for  any  sum  cer- 
tain/' within  the  meaning  of  the  statute, 
''so  as  to  enable  the  surpreme  court  to 
award  damages  against  the  claimant  .  .  . 
for  bringing  up  the  case  for  delay;"  and 
"the  claimant,  desiring  to  withdraw  his 
writ  of  error,  may  have  leave  to  do  so." 

And  in  Dozier  v.  Williams  (1876)  57  6a. 
600,  where  there  was  no  judgment  below 


116 


ANNOTATION— RIGHT  OF  APPELLANT  TO  DISMISS  APPEAL. 


not  the  withdrawal  of  the  appeal,  is  ac- 
countable for  the  appellee's  failure  to 
receive  damages  for  the  delay. 

Dismissal  of  an  appeal  by  appellant 
has  been  held  prejudicial  to  an  appellee 
who  has  filed  the  transcript  in  the  ap- 
pellate court  in  pursuance  of  a  statute 
giving  him  that  right,  and  providing 
that  his  action  shall  have  the  same  ef- 
fect as  if  the  filing  had  been  by  appel- 
lant.*'  This  seems  to  be  on  the  ground 
that  the  filing  of  the  transcript  gives  the 
appellee  a  right  to  have  the  judgment 
reviewed.  To  permit  the  appellant  to 
dismiss  the  appeal  would  deprive  him 
of  that  right. 

Where,  of  course,  appellee  has  no 
rights  which  will  be  prejudiced  by  the 
dismissal,  he  cannot  object  thereto;  and 
it  has  been  held  in  one  instance  that 
where  he  has  not  appeared  in  the  case 
by  brief,  cross  assigpiment  of  error,  or 
suggestion  of  delay  before  the  dismissal, 
he  cannot  be  prejudiced  thereby.*'' 

///.  Where  third  persona  ^irould  he 
prejudiced. 

Where  third  persons  would  be  preju- 
diced thereby,  the  courts  have  in  some 
instances  granted  and  in  some  instances 
denied  appellant's  motion  to  dismiss  his 
appeal.     As  a  general  rule,   third  per- 


sons have  no  such  interest  in  an  action 
that  the  prejudice  resulting  to  them  will 
be  taken  into  consideration.  Where,  for 
instance,  a  third  person  agrees  with  the 
appellee,  against  whom  he  is  prosecutiug 
an  action  similar  to  the  one  in  which  the 
appeal  is  taken,  that  the  appeal  in  that 
case  shall  operate  as  an  appeal  in  his 
case,  the  prejudice  resulting  to  him  will 
have  no  eHect  on  appellant's  right  to 
dismiss  his  appeal.**  And  where  other 
persons  equally  interested  in  prosecut- 
ing an  appeal  have  entered  into  an  ar- 
rangement with  the  appellant  by  which 
the  appeal  is  to  be  taken  in  his  name  and 
the  expense  shared  by  all,  the  withdraw- 
al of  the  appeal  must  be  allowed  by  the 
court  upon  settlement  between  the  par- 
ties, if  the  appellee  entered  thereinto  in 
ignorance  of  the  arrangement.**  Like- 
wise it  has  been  held  that  where  a  cor^ 
poration,  agreeing,  as  a  portion  of  the 
settlement  of  an  action  for  personal  in- 
jury, to  indemnify  the  injured  person 
against  the  claims  of  his  attorneys  for 
their  fees,  defends  an  action  brought 
against  the  injured  person  for  the  recov- 
ery of  such  fees,  the  injured  man  may 
dismiss  a  writ  of  error  sued  out  in  his 
name  by  the  corporation  after  judgment 
in  the  lower  court.*^  In  one  case,  how- 
ever, it  has  been  held  that  a  writ  of  er- 
ror prosecuted  on  behalf  of  a  person  not 
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which  would  aiithbriae  the  court  to  award 
damages  for  delay,  the  plaintiffs  in  error 
were  permitted  to  withdraw  their  writ  of 
error. 

In  holding;  in  Ransom  v.  Coleman  (1872) 
45  Ga.  316,  that  plaintiff  In  error  could 
withdraw  the  record  from  the  court  of  re- 
view, it  is  said:  "As  it  was  not  to  reverse 
a  judgment  for  money,  the  court  held  that 
it  could  be  withdrawn,  and  that  if  it  were 
a  money  judgment,  plaintiff  could  not  with- 
draw without  defendant's  consent,  as  she 
would  then  have  a  right  to  have  the  cause 
heard  and  ask  for  damages  for  delay." 

W  Sweeney  v.  Coulter  (Ky.)  supra ;  Doher- 
ty  V.  First  Nat.  Bank  (1914)  160  Ky.  64, 
169  S.  W.  493. 

In  the  former  of  these  cases  it  is  said: 
"When  the  legislature  gave  an  appellee 
the  right  to  file  an  autlienticated  copy  of 
the  record  in  the  clerk's  office  of  the  court 
of  appeals  with  the  same  effect  as  if  filed 
by  the  appellant,  it  did  not  intend  to  do  an 
idle  thing.  It  was  the  intention  to  confer 
upon  him  the  right  to  have  the  court  re- 
view the  judgment  from  which  the  appeal 
was  granted.  If  he  did  not  secure  that  right 
by  filing  the  tran8crif)t,  he  certainly  would 
be  authorized  by  law  to  do  a  meaningless 
thing.  We  are  of  the  opinion  that,  in  a 
case  where  the  transcript  is  thus  filed  by 
the  appellee,  it  was  the  intention  of  the 
legislature  that  he  should  have  the  right 
to  have  the  judgment  reviewed." 
L.R.A.1917A. 


17  While  subscribing  to  the  rule  against 
allowing  appellant  to  dismiss  the  appeal  to 
appellee's  prejudice,  it  is  held,  in  Ft.  Worth 
&  R.  G.  R  Co.  V.  Kinder  (1907)  46  Tex. 
Civ.  App.  622,  121  S.  W.  669,  that  where  the 
appellee  has  not  appeared  in  the  case  by 
brief,  cross  assignment  of  error,  or  sugges- 
tion of  delay  before  the  dismissal,  he  is  not 
prejudiced  thereby. 

»In  Tuttle  V.  Omaha  (1898)  56  Neb.  65, 
75  N.  W.  50,  where  two  suits  against  the 
city  were  tried  together  in  the  trial  court, 
and  one  plaintiff  agreed  with  the  city  that 
the  appeal  in  the  other  case  should  operate 
as  an  appeal  in  his  case,  it  was  held  that 
appellant,  not  being  a  party  to  such  stipula- 
tion, was  not  bound  thereby,  and  had  the 
right  to  dismiss  her  appeal. 

w  Where  an  appeal  is  taken  from  a  decree 
of  distribution  of  the  estate  of  a  decedent 
by  one  of  several  heirs,  equally  interested 
therein,  under  an  arrangement  by  which 
the  appeal  is  to  be  taken  in  the  name  of  the 
one,  and  all  are  to  share  the  expense  there- 
of, a  withdrawal  of  such  appeal  must  be 
allowed  by  the  court  on  the  request  of  all 
parties  thereto,  in  spite  of  the  objections 
of  the  remaining  heirs,  where  the  appellees 
have  entered  into  a  settlement  in  ignorance 
of  the  agreement  existing  between  the  ap- 
pellant and  his  fellow  heirs.  Lake's  Appeal 
(1865)  32  Conn.  331. 

MQranat  v.  Kruse  (1904)  213  HI.  328,  72 
N.  E.  744. 
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a  party  to  the  suit  may  not  be  dismissed 
by  the  party  prosecuting  it.*^ 

Li  view  of  the  relnetanee  of  the  conrts 
to  hold  the  prejudice  of  third  persons 
unconnected  with  a  case  to  be  sufficient 
grounds  for  denying  appellant's  applica- 
tion to  dismiss  his  appeal,  it  would 
hardly  seem  probable  that  the  prejudice 
done  to  a  creditor  of  an  appellant  who 
resists  the  dismissal  on  the  grounds  of 
his  interest  in  having  the  judgment  re- 
versedy  would  be  such  as  to  cause  the 
court  to  oppose  the  dismissal.  And  such 
was  the  view  of  one  court  to  which  ap- 
plication had  been  made  by  such  a  cred- 
itor to  enjoin  the  dismissal  of  an  ap- 
peal.** 

Where  the  attorney  of  the  plaintiff 
in  error  has  a  contract  for  a  contingent 
fee,^  or  where  the  litigation  is  such 
that  it  will,  if  the  plaintiff  in  error  is 
successful,  result  in  a  recovery  of  prop- 
erty on  which  his  counsel  will  have  a 
lien  for  his  fees,*^  it  has  been  held  that 
the  attorney  would  be  so  prejudiced  by 
the  withdrawal  of  the  writ  that  it  ought 
to  be  denied. 

As  a  general  rule^  an  appellant  will 
not  be  denied  permission  to  withdraw  his 
appeal  because  of  the  objections  of  an 
attorney  who  no  longer  represents  him 
in  the  case.^  And  this  is  especially  true 
where  the  appeal  has  been  taken  by  the 
attorney  after  his  discharge,  and  con- 


trary to  appellant's  wishes.'*  But  where 
the  original  attorneys  have  not  been 
regularly  substituted  by  the  attorneys 
seeking  the  dismissal,  it  has  been  held 
that  the  appeal  must  stand.^  Appel- 
lant, howev^  is  not  deprived  of  his 
right  of  dismissal  because  the  motion, 
instead  of  being  made  by  his  own  attor- 
ney, is  made  by  the  attorneys  of  the  re< 
spondent.** 

IV.  Wliere  appeUant  htu  entered  into 

stipulation. 

Another  exception  to  the  right  of  an 
appellant  to  dismiss  his  appeal  arises 
where  such  dismissal  would  have  the 
effect  of  violating  a  stipulation  made 
between  appellant  and  appellee.  This 
has  been  held  to  be  the  case  both  where 
the  stipulation  is  the  result  of  voluntary 
agreement  **  and  where  it  is  demanded 
by  statute.**  Where,  however,  the  ap- 
pellant is  not  a  party  to  a  stipulation 
made  between  the  appellee  and  third 
persons,  he  is  not,  of  course,  bound 
thereby.'* 

F.  When  dimnissal  may  he  made. 

Where  the  allowance  of  the  appeal  is 
by  the  court  appealed  from,  that  court 
retains  jurisdiction  of  the  cause  until 
the  transcript  is  filed  in  the  appellate 
court,  and  it  may  grant  permission  to 
the  appellant  to  withdraw  his  appeal.** 


SI  In  Ragland  v.  Wickware  (1830)  4  J. 
J.  Marsh.  (Ky.)  530,  an  action  by  the 
allied  owner  of  a  slave  against  a  sheriff 
who  had  sold  the  slave  on  a  fieri  facias 
against  a  third  person,  the  court  being  satis- 
fied that  the  writ  of  error  was  proseeuted 
on  behalf  of  the  surety  of  the  judgment 
creditor)  the  sheriff  was  not  permitted  to 
dismiss  it. 

ttA  plaintiff  in  error  cannot  be  enjoined 
from  dismissing  his  writ  of  error  by  a 
creditor,  not  connected  with  the  case,  on 
the  ground  that  the  reversal  of  the  judg- 
ment would  be  beneficial  to  him  in  his 
capacity  as  creditor.  Colman  v.  West  Vir- 
ginia Oil  &  Oil  Land  Co.  (1884)  25  W.  Va. 
148. 

MA  writ  of  error  cannot  be  witlidrawn 
by  the  plaintiff  in  error,  over  the  objection 
of  its  counsel,  where  it  appears  that  such 
counsel  has  a  contract  fur  a  fee  contingent 
upon  the  successful  outcome  of  the  case. 
Richmond  County  v.  Richmond  Countv  Re- 
formatory Institute  (1014)  141  Ga.  457,  81 
S.  E   232 

M  Walker  v.  Equitable  Mortg.  Co.  (1002) 
114  Ga.  862.  40  S.  E.  1010. 

And  see  Re  Degnan  (1901)  132  CaL  200, 
64  Pac,  485. 

WHoly  Trinitv  Church  v.  Church  of  St. 
Stephen  (1891)  128  N.  Y.  604,  27  N.  E.  1017. 

MRiney     v.    Heraenwav     Furniture    Co. 
(1907)  119  Xa.  329,  44  So.  116. 
L.R.A.1917A. 


S7  Russell  V.  Crook  County  Ct.  (1916)  75 
Or.  168,  145  Pac.  653,  146  Pac.  806. 

s*Re  Degnan  (CaL)  supra. 

MWhen  a  suit  is  selected  from  among  a 
number  of  similar  suits  against  the  same 
defendant  as  a  representative  case,  and  a 
stipulation  is  made  by  all  the  parties  to 
such  suits  that  all  of  such  causes,  then 
pending  on  appeal,  shall  abide  by  the  final 
determination  of  this  case,  the  stipulation 
devests  the  defendant,  who  is  the  appellant, 
of  his  right  to  dismiss  the  appeal  over  the 
objection  of  appellee  in  the  case  selected. 
McKinlev  v.  Wilmington  Star  Min.  Co. 
(1880)  7  m.  App.  386. 

SO  See  BfSH  v.  Babxsdale,  ante,  111. 

•1  Tuttle  V.  Omaha  (1898)  55  NeU  55,  75 
N.  W.  60,  supra,  footnote  18. 

W  Where  the  allowance  of  the  appeal  is 
by  the  court  appealed  from,  the  jurisdiction 
of  the  appellate  court  'is  only  partial  and 
incomplete  until  the  transcript  of  record  is 
filed''  in  that  court;  and  "until  that  time 
it  is  within  the  discretion  of  the  appellant 
to  determine  whether  he  will  prosecute  the 
appeal.''  Evans  v.  Humphreys  (1896)  9 
App.  D.  C.  392.  In  this  case  it  was  held 
that  until  the  transcript  was  filed  in  the 
appellate  court,  the  lower  court  retatnp<l 
jurisdiction,  and  the  appellant  might  with- 
draw his  appeal. 
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ConTersely,  until  such  transcript  or  a 
certified  copy  of  the  judgment  and  order 
of  appeal  have  been  filed  in  the  appel- 
late court,  that  court  cannot  grant  ap- 
pellant permission  to  dismiss" 

After  the  appellate  court  has  gotten 
jurisdiction  of  the  appeal,  the  question 
next  arises  as  to  how  long  the  appellant 
may  wait  before  applying  for  a  dismis- 
sal. This  question  has  received  varying 
answers  from  the  different  courts.  It 
has  been  held  that  a  withdrawal  is  not 
too  late  where  made  before  the  printing 
of  the  record  and  several  weeks  before 
the  next  term  of  court ;  ^  where  made 
before  the  commencement  of  the  trial;  '^ 
where  made  after  the  introduction  of 
the  evidence  on  the  appeal,  and  while 
the  judge  is  charging  the  jury ;  *®  where 
made  before  the  decision  of  the  appeal 
on  its  merits ;  ^  and  where  made  after 
the  delivery  of  the  opinion,  but  before 
entry  of  the  judgment.**  However,  one 
court  is  of  the  opinion  that  an  applica- 
tion  made  after  the  finding  of  the  ver- 
dict may  be  refused  on  the  ground  that 
it  comes  too  late.*® 

Where,  by  appellant's  failure  to  com- 


ply with  statutes  or  rules  of  court  with 
respect  to  carrying  forward  ^his  appeal,, 
the  appellee  becomes  possessed  of  a 
statutory  right  to  afi&riuance,  after  a 
motion  for  affirmance  has  been  made,  ap- 
pellant may  no  longer  dismiss  his  ap- 
peal.^ In  cases  of  this  kind  there  is,  in 
addition  to  the  element  of  time,  an  ele- 
ment of  prejudice  to  the  rights  of  the 
appellee  involved.^^  However,  it  has 
been  held  that  a  motion  to  dismiss  the 
appeal,  made  by  appellee  in  his  brief,  in 
aecordance  with  a  rule  of  court,  will  not 
take  away  from  appellant  his  privilege 
of  having  his  appeal  dismissed.^ 

In  the  case  of  coappellants,  it  has 
been  held  that  after  all  have  appealed, 
and  they  have  all  assigned  joint  errors, 
and  filed  a  joint  brief,  it  is  too  late  for 
a  part  of  them  to  decline  to  join  in  the 
appeal.^* 

VI,  JVith€lratval  of  part  of  several  ap^ 

pellants. 

In  the  case  of  a  joint  appeal  it  seems 
to  be  the  rule  that  a  portion  of  the  ap- 
pellants may  withdraw  without  the  con- 
sent of  their  coappellants.^    And  such 


88  Where  a  party  has  been  allowed  and 
has  taken  an  appeal,  either  a  transcript  or 
a  certified  copy  of  the  judgment  and  order 
of  appeal  must  be  filed  in  the  appellate 
court  before  the  appellant  can  dismiss  the 
appeal.  ^lahopaulos  v.  Chicago,  R.  I.  &  P. 
R.  Co.   (1914)  266  Mo.  249,  166  S.  W.  310. 

84  It  is  held,  in  Re  Breison  (1898)  — 
Conn.  — ,  41  Atl.  774,  that  where  appellant, 
l)efore  the  printing  of  the  record,  and  sev- 
eral weeks  before  the  next  term  of  court, 
notified  the  clerk  of  court  in  writing  of 
his  intention  not  to  carry  forward  the  ap- 
peal, the  notification  constituted  a  with- 
drawal of  the  appeal. 

^*^A  party  who  takes  an  appeal  can 
withdraw  it  at  any  time  before  the  com- 
mencement of  the  trial,  and  probably  at 
any  time  before  the  final  submission  of  the 
case."  Kansas  City,  Ft.  S.  &  G.  R.  Co.  v. 
Hammond  (1881)  26  Kan.  208. 

''It  is  the  right  of  an  appellant  from 
the  decree  of  the  probate  court  to  have  his 
appeal  dismissed  at  any  time  before  trial.'' 
Hood  y.  Marshall  (1899)  69  N.  H.  605,  46 
Atl.  674. 

Doughty  V.  Little  (1881)  61  N.  H.  365; 
Simpson  v.  Gafney  (1891)  66  N.  H.  477,  30 
Atl.  1120. 

Wit  is  held  in  Donaghv  v.  McCorkle 
(1906)  118  Tenn.  73,  08  S.'^W.  1060,  that 
an  appellant  is  entitled  to  dismiss  his  ap- 
peal after  the  introduction  of  the  evidence 
on  the  trial  in  the  appellate  court,  and 
while  the  judge  is  charging  the  jury. 

«7  Hancock  County  v.  Marsh  (1840)  3  IlL 
491,  supra,  footnote  2. 

MIn  Newson  v.  Douglass  (1826)  7  Harr. 
&  J.  (Md.)  417,  16  Am.  Dec.  317,  after  the 
opinion  of  the  court  was  delivered,  and 
L.R.A.IOUA. 


before  judgment  was  entered,  the  appellant 
was  permitted  to  dismiss  his  appeal. 

99  After  the  parties  have  proceeded  to 
trial  before  the  court,  a  full  investigation 
has  been  had,  and  the  court  has  found  its 
verdictf  the  court  may,  in  its  discretionary 
power,  refuse  to  dismiss  an  appeal  upon  the 
request  of  the  appellant.  The  Delta  v. 
Walker  (1860)  24  lU.  233. 

40Dunlap  v.  Weber  Gas  &  Gasoline  En- 
gine Co.  (1906)  —  Mo.  — ,  94  S.  W.  761: 
Thorns  v.  Sullivan  (1899)  79  Mo.  App.  384; 
Erwin  v.  Missouri  &  K.  Teleph.  Co.  (1913) 
173  Mo.  App.  608,  168  S.  W.  913;  Acequia 
Madre  v.  Meyer  (1912)  17  N.  M.  371,  128 
Pac.  68;  Hubbell  v.  Armijo  (1913)  18  N.  M. 
68,  133  Pac.  978. 

«See  Acequia  Madre  v.  Meyer  (1912)  17 
N.  M.  371,  128  Pac.  68,  supra,  footnote  12, 
and  the  text  to  which  it  is  appended. 

48  Where,  in  Tacoma  Lumber  &  Mfg.  (Do. 
V.  Wolff  (1892)  4  Wash.  260,  29  Pac.  936, 
before  appellant  had  moved  to  dismiss  his 
appeal,  respondent  had  moved  to  dismiss  it 
in  his  brief,  in  accordance  with  a  rule  of 
court  requiring  such  motions  to  be  stated 
in  the  brief,  it  was  held  that  the  rule 
"should  not  be  interpreted  to  take  from  ap- 
pellants the  right  to  control  their  case." 

48  It  is  said  in  Advance  Mfg.  Co.  v.  Auch 
(1900)  26  Ind.  App.  687,  68  N.  E.  1062, 
that  "as  to  the  right  of  one  or  more  co- 
appellants  to  dismiss  his  or  their  appeal, 
there  is  no  doubt;  but  here,  after  all  the 
appellants  have  appealed  and  they  have  all 
assigned  joint  errors  and  filed  a  joint  brief, 
it  is  too  late  for  two  of  them  to  say  that 
they  decline  to  join  in  the  appeal  of  their 
coappellants.'' 

44  It  is  held  in  Thorp  v.  Thorp  (1866)  40 
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is  the  rule  even  where  the  coappellants 
have  been  made  such,  over  their  objee- 
tion,  by  the  service  of  process.**  The 
withdrawal  of  a  part  of  the  appellantSi 
however,  has  no  effect  on  the  appeal  of 
the  remainder,^  and  they  may  proceed 
as  before.  Althbugh  no  authority  can 
be  cited  therefor,  it  seems  doubtful 
whether,  in  any  case  where  the  with* 
drawal  of  a  part  of  the  appellants  would 
embarrass  the  remaining  appellants,  or 
cause  them  the  loss  of  their  appeal,  such 
portion  of  the  eoappellants  would  be 
permitted  to  withdraw.*^ 

VMM.  Dimnissal  of  one  of  several  appel' 

lees. 

While  no  eases  have  been  found  on 
-that  point,  it  seems  probable  that  where 
one  of  several  appellees  may  be   dis- 


missed without  prejudice  to  the  re- 
maining appellees,  the  ^pellant  will  not 
be  denied  the  privilege  of  so  dismiss- 
ing him.^  But  where  the  dismissal  of 
one  of  several  joint  appellees  would  prej- 
udice his  eoappellees,  such  dismissal 
is  properly  refused.** 

Vlil.  Btfed  of  cross  errors. 

The  courts  have  taken  the  view  that 
the  dismissal  by  appellant  of  his  appeal 
does  not  affect  the  right  of  appellee,  who 
has  assigned  cross  errors,  to  be  heard 
thereon.**  As  the  result  of  this  rule, 
appellee  cannot  be  said  to  be  prejudiced 
with  respect  to  his  cross  errors  by  the 
dismissal  of  the  appeal,  and,  according- 
ly^ appellant's  privilege  of  dismissal  is 
in  no  way  affected.*^ 


HL  118,  that  any  of  the  persons  jointly 
suing  out  a  writ  of  error  may  dismiss  it 
as  to  themselves,  and  leave  the  remaining 
plaintiffs  in  error  to  prosecute  their  luit. 

Advance  Mfg.  Co.  v.  Auch,  supra,  footnote 
43;  Hyde  v.  Tracy,  infra,  footnote  46. 

And  see  Hale  v.  Morgan  (1900)  —  Tenn. 
— ,  63  S.  W.  606,  supra,  fpotnote  10. 

tfin  Field  v.  Kenneweg  (1905)  218  HI. 
366,  76  N.  E.  986,  where  eighteen  of  the 
plaintiffs  in  error  moved  to  dlBmiss  the 
writ  of  error,  it  is  held  that  their  right  to 
such  a  dismissal  is  not  affected  by  the  ex- 
istence of  a  number  of  persons  who  have 
refused  to  join  in  the  writ,  and  who  have 
been  made  plaintiffs  in  error  by  the  service 
of  process. 

*In  Hyde  v.  Tracy  (1807)  2  Day 
(Conn.)  491,  where  one  of  several  plaintiffs 
in  error,  against  whom  a  decree  had  been 
made,  moved,  without  the  consent  of  his 
coplaintiffe  in  error,  to  withdraw  the  writ 
of  error,  it  was  held  that  he  could  not  with- 
draw the  writ  so  as  to  prevent  the  other 
plaintiffs  in  error  from  proceeding  with  it, 
as  between  them  and  the  opposite  party, 
but  that  his  personal  retraxit  should  be 
entered  on  the  record. 

And  see  Thorp  v.  Thorp,  supra,  footnote 
44. 

^See  Advance  Mfg.  Co.  v.  Auch,  supra, 
footnote  43. 

M  See  supra,  lubd.  VI.,  and  what  is  there 
said  with  respect  to  the  withdrawal  of  one 
of  several  appellants. 

M  Where  the  mortgagor  of  land  conveys 
to  each  of  two  others  respectively  an  undi- 
vided one  third  therein,  and  each  of  the 
grantees  assumes,  as  part  consideration,  one 
third  of  the  mortgage  debt,  the  mortga^^ee 
cannot,  in  an  action  of  foreclosure,  dismiss 
his  appeal  as  against  one  of  the  two  pur- 
chasers of  undivided  interests,  and  main- 
tain it  against  the  other  defendants,  the 
judgment  appealed  from  being  joint  and  the 
proportionate  liabilities  of  the  remaining 
defendants  necessarily  being  liable  to  be  af- 
fected by  the  absence  of  the  dismissed  de- 
L.R.A.1917A. 


fendant.     McPherson  v.  Storch    (1892)   49 
Kan.  313,  30  Pac.  480. 

*•  "It  would  seem,  therefore,  that  after 
an  appeal  is  taken  the  case  is  not  entirely 
within  the  control  of  either  party,  except 
in  so  far  as  pertains  to  the  questions  pre- 
sented by  the  respeetive  parties;  that  is, 
the  appellant  may,  as  a  matter  of  course, 
dismiss  his  appeal,  and  such  dismissal  de- 
prives this  court  of  the  power  to  reverse 
or  modify  on  his  assignment  of  errors,  but 
it  does  not  deprive  the  respondent  of  the 
right  to  be  heard  upon  his  assignment  of 
cross  errors."  San  Pedro,  L.  A.  &  8.  L. 
R.  Co.  V.  Board  of  Education  (1909)  85 
Utah,  IS,  99  Pac.  263. 

The  dismissal  by  appellants  of  their  ap- 
peal does  not  carry  the  case  so  far  as  it  is 
affected  by  an  assignment  of  eross  errors 
by  the  appellee.  Feder  y.  Field  (1889)  117 
Ind.  386,  20  N.  J).  129;  Home  v.  Harness 
(1897)  18  Ind.  App.  214,  47  N.  E.  688. 

The  cross  errors  of  appellee  were  held,  in 
Foley  V.  Houston  Belt  &  T.  R.  Co.  (1908) 
60  Tex.  Civ.  App.  218,  108  S.  W.  169,  not 
to  prevent  appellant  from  dismissing  his 
appeal,  and  appellant's  election  to  dismiss 
was  not  viewed  as  impairing  appellee's  right 
to  have  its  cross  assignments  considered. 

ftlln  Eden  Musee  (>>.  v.  Yohe  (1893)  37 
Neb.  462,  66  N.  W.  866,  it  is  said  that  'Oiad 
the  appeal  been  dismissed,  the  rights  of  the 
appellee  would  not  have  been  in  the  least 
prejudiced  thereby,  inasmuch  as  such  a  dis- 
missal would  have  left  the  case  precisely 
the  same  as  though  no  appeal  had  been 
taken." 

And  under  a  statute  providing  that,  if 
the  appeal  be  dismissed,  the  cause  shall  be 
remanded,  to  be  proceeded  in  as  if  no  appeal 
had  been  taken,  "the  failure  to  appeal  re- 
yives  the  judgment,  and  restores  the  parties 
to  all  rights  existing  at  the  time  of  the 
appeal."  Kansas  City,  Ft.  8.  &  G.  R.  Co. 
y.  Hammond  (1881)  26  Kan.  208. 

See  Hancock  County  v.  Marsh  (1840)  S 
lit  491,  supra,  footnote  2. 
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IX.  Effect  of  dlsmi88al  on  judgment. 

The  effect  of  the  dismissal  of  an  ap- 
peal at  the  instance  of  the  appellant  has 
been  held  in  some  jurisdictions  to  put 
the  parties  in  the  same  position  with 
respect  to  the  judgment  that  they  held 
before  the  appeal!^^  This  question  of 
effect,  however,  depends  largely,  if  not 
wholly,  on  statute,  and  it  is  not  to  be 
expected  that  the  same  rule  will  apply 
in  all  jurisdictions.  Thus,  in  Washing- 
ton it  is  held  that,  after  the  dismissal  of 
the  appeal,  appellee  is  entitled  to  a 
judgment  affirming  the  ju^ment  be- 
low,^^  and,  in  addition  thereto,  a  judg- 
ment on  the  appeal  bond.^^ 

X.  Coats  on  dismissal. 

The  appellant  being  accountable  for 
the  bringing  of  the  appeal,  it  is' entirely 
just  that  he  should  be  made  to  bear  the 
costs  of  it  where  he  has  it  dismissed,  and 


such  is  the  unanimous  opinion  of  the 
courts.^  It  has  even  been  hinted  that 
an  order  entered  by  an  appellant,  dis- 
missing his  appeal,  is  a  nullity  unless  he 
pays  such  costs.^'  The  rule  is  the  same 
where  a  portion  of  several  coappellants, 
jointly  suing  out  a  writ  of  error,  dis- 
miss it  as  to  themselves.** 

XI.  Appeal  bond  on  dismissal. 

In  the  only  two  cases  in  which  the 
question  has  arisen,  it  has  been  held 
that,  even  after  the  dismissal  of  the  ap- 
peal, the  appellee  is  entitled  to  the  se- 
curity of  the  appeal  bond.^  In  one  of 
these  cases,  at  least,  the  opinion  is  the 
result  of  statute. 

XII,  Bight  of  dismissal  as  affe<fted  hy 

statute. 

Where  the  withdrawal  of  an  appeal 
is  expressly  prohibited  by  statute,  the 


S8  Where,  in  Post  v.  Spokane  (1902)  28 
Wash.  701,  69  Pac.  371,  1104,  the  time  for 
a  second  appeal  had  elapsed  when  the  ap- 
peal was  dismisaed,  the  respondent  was  held 
to  be  entitled  to  an  affirmance  of  the  judg- 
ment of  the  court  below. 

M  In  Agassiz  v.  Kelleher  (1894)  9  Wash. 
656,  38  Pac.  221,  where  the  appellant  moved 
for  dismissal  in  order  that  he  might  bring 
a  second  appeal,  the  court  granted  what  it 
called  a  "qualified  dismissal,"  and  retained 
jurisdiction  of  the  cause  for  the  purpose  of 
permitting  the  respondent,  after  the  time 
for  taking  such  second  appeal  should  have 
expired,  to  move  *'for  an  affirmance  of  the 
judgment,  and  for  damages,  and  for  judg- 
ment against  the  appellant  and  his  sui-eties 
on  the  appeal  bond."  This  was  on  the 
ground  that  the  appellant  ought  not  to  be 
permitted  by  his  dismissal  to  deprive  ap- 
pellee of  the  right  given  him  by  statute  to 
move,  upon  affirmance  of  the  judgment  be- 
low, for  a  judgment  on  the  bond. 

In  Allen  v.  Catlin  (1894)  9  Wash.  603, 
38  Pac.  79,  it  is  held  that,  after  dismissal 
of  the  appeal  by  appellant,  judgment  should 
be  rendered  in  favor  of  respondents  against 
appellant  and  liis  sureties  for  the  amount 
of  the  judgment  in  the  lower  court,  with 
interest  and  costs.  In  distinguishing  this 
case,  it  is  said  in  the  later  case  of  Agassiz 
V.  Kelleher  (Wash.)  supra,  that  in  this  case 
there  was  no  desire  on  appellant's  part  for 
a  second  appeal.  It  is  aJso  said  that  "sub- 
sequently, however,  the  respondents  ap- 
peared and  moved  for  judgment  against  the 
appellant  and  his  sureties  upon  the  appeal 
bond,  giving  due  notice  thereof,  and  we  held 
that,  notwithstanding  the  prior  dismissal, 
they  were  entitled  to  such  judgment." 

M  Harper  v.  Albee  (1860)  10  Iowa,  389; 
Birch  V.  Brown  (1858)  5  Mich.  31;  UUman 
v.  Sandell  (1900)  158  Mich.  896,  122  N.  W. 
617;  Brown  v.  Simmons  (1888)  14  Daly, 
456,  16  N.  Y.  S.  R.  370;  Warren  v.  Eddy 
(1861)  13  Abb.  Pr.  (N.  Y.)  28;  Fort  v. 
L.R.A.1917A. 


Fort  (1906)  118  Tenn.  103,  101  S.  W.  433, 
11  Ann.  Cas.  964;  Allen  v.  Catlin  (1894) 
9  Wash.  603,  38  Pac.  79;  Re  Seattle  (1905) 
40  Wash.  450,  82  Pac.  740;  Helden  v.  Helden 
(1859)  9  Wis.  557;  Oelberman  v.  Newman 
(1892)  83  Wis.  212,  53  N.  W.  451. 

And  see  Yell  v.  Outlaw  (1863)  14  Ark. 
164,  supra,  footnote  14. 

M  It  is  said  obiter  in  Burnett  v.  Harkness 
(1849)  2  W.  Y.  Code  Rep.  100,  4  How.  Pr. 
158,  that  an  order  entered  by  an  appellant, 
dismissing  his  appeal,  might  be.  treated  bv 
the  appellee  as  a  nullity  unless  the  appel- 
lant had  paid  the  costs. 

M  After  holding,  in  Thorp  v.  Thorp  (1866) 
40  111.  113,  that  any  of  the  persons  jointly 
suing  out  a  writ  of  error  may  dismiss  it 
as  to  themselves,  the  court  adds  that  the 
dismissal  will  be  at  the  cost  of  those  dis- 
missing. 

B7The  court,  in  Helden  v.  Helden  (1850) 
9  Wis.  657,  says:  'The  appellant  may  dis- 
miss his  appeal  upon  the  payment  of  the 
costs  of  the  appeal.  But  that  part  of  hU 
motion  to  withdraw  his  appeal  bond  must 
be  denied.  The  respondent  is  entitled  to 
the  security  given  in  this  bond." 

It  is  held,  in  Allen  v.  Catlin  (1894)  9 
Wash.  603,  38  Pac.  79,  tlutt,  after  dismissal 
of  the  appeal  by  appellant,  judgment  should 
be  entered  in  favor  of  respondents  against 
appellant  and  his  sureties  in  the  appeal 
bond,  for  the  amount  of  the  judgment  in 
the  lower  court,  with  interest  and  costs. 
This  is  on  the  ground  that  appellant  ought 
not  to  be  permitted  by  his  dismissal  to 
deprive  appellee  of  the  right  given  him  by 
statute  to  move,  upon  affirmance  of  the 
judgment  below,  for  a  judgment  on  the 
bond. 

And  see  Agassiz  v.  Kelleher,  supra,  foot- 
note 53. 

As  to  effect  of  compromise  or  consent  to 
affirmance  upon  liability  of  surety  upon  the 
appeal  bond,  see  note  to  First  Nat.  Bank 
V.  Stevens  Land  Co.  43  L.R.A.(N.S.)  1040. 
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appellant  eannot,  of  ootmse,  dismiss  his 
appeal.**  And  it  has  been  held  that,  un- 
der statutes  providing  that  the  appellate 
court  shall  become  possessed  of  the 
cause  the  same  as  if  it  had  originally 
eommeneed  there,**  or  that  an  appeal 
shall  be  a  trial  de  novo,**  the  appellant 
may  not  dismiss  his  appeal,  where  he 
was  the  defendant  in  the  original  ac- 
tion.    This  is  on  the  ground  that  the 


parties  occupy  the  same  relative  posi- 
tions as  they  did  in  the  court  below, 
where  plaintiff  alone  could  dismiss  the 
action. 

It  has  also  been  held  that,  under  a 
statute  requiring  an  appellant  to  stipu- 
late for  judgment  absolute  in  ease  of 
affinnance,  one  who  makes  such  a  stipu- 
lation is  barred  from  dismissing  his  ap- 
peal.** 


W  Where  the  Code  expressly  prohibits  the 
withdrawal  of  a  perfecte<^  appeal,  the  ap- 
pellant cannot,  of  course,  withdraw  his  ap- 
peal after  it  has  been  perfected.  State  ex 
rel.  Simonds  v.  Judge  (1877-80)  Man. 
Unrep.  Gas.  (La.)  130;  Johnson  v.  Wein- 
Btock  (1877-^0)  Man.  Unrep.  Cas.  (La.) 
157;  Smith  T.  Miller  (1844)  9  Rob.  (La.) 
117;  Traverso  v.  Row  (1837)  10  La.  600; 
White  V.  Maguire  (1861)  16  La.  Ann.  337; 
Wolfe  V.  Poirier  (1867)  10  La.  Ann.  103; 
Graff  V.  Graff  (1915)  136  La.  749,  67  So. 
817. 

Under  a  statute  prohibiting  the  with- 
drawal of  an  appeal  from  an  award  of 
arbitrators  without  the  written  consent  of 
the  adverse  party,  the  defendant,  in  Monon- 
gahela  Nav.  Co.  v.  Blair  (1852)  20  Pa.  71, 
is  denied  the  right  to  withdraw  the  appeal 
taken  by  it  from  the  award  of  riewers  ap- 
pointed to  assess  the  damage  done  to  plain- 
tiff's land  by  its  improvements. 

M  Under  a  statute  providing  that,  "on 
filing  the  return  of  the  justice,  the  circuit 
court  shall  become  possessed  of  the  cause 
the  same  as  if  it  had  been  originally  com- 


menced in  said  appellate  court,"  the  court 
held,  in  Peterson  v.  Frey  (1896)  109  Mich. 
689,  67  N.  W.  974,  that  the  defendant  below 
could  not  dismiss  his  appeal  without  the 
consent  of  the  appellee.  This  is  on  the 
ground  that  the  defendant  could  not  dismiss 
the  original  suit. 

••It  is  held,  in  Bingham  v.  Waterhouae 
(1870)  32  Tex.  468,  that,  in  an  appeal  from 
the  probate  court,  the  parties  occupy  the 
same  relative  positions  of  plaintiff  and  de- 
fendant, although  the  defendant  is  the  ap- 
pellant, and  that  such  defendant  has  the 
same  right  to  dismiss  or  enter  a  nolle 
prosequi  in  the  appellate  court  as  he  had 
in  the  probate  court,  and  no  other.  This 
is  on  the  ground  that  the  appeal  is  a  trial 
de  novo  under  the  statute  governing  such 
appeals. 

•1  One  who  has  appealed  from  an  order 
granting  a  motion  for  a  new  trial  cannot 
elect  to  dismiss  the  appeal  and  proceed  with 
the  new  trial,  where,  under  the  statute,  he 
has  stipulated  for  judgment  absolute  in 
case  of  affirmance.  Bush  v.  Babksdale, 
ante.  111.  E.  L.  D. 


IliLINOIS  supreme:  COURT. 

I^WRENCB  PURVIS,  Appt., 

V. 

IRVINQ  SHUMAN. 

(273  111.  286,  112  N.  E.  679.) 

liandlord  and  tenant  «-  assignment  of 
reversion  —  action  on  covenant. 

The  assignee  of  a  lessor  of  land  for  an 
amusement  park  is,  although  not  named 
therein,  bound  by  a  covenant  binding  the 
lessor,  his  heirs  or  personal  representatives, 
to  pay,  at  the  termination  of  the  lease,  for 
improvements  erected  on  the  property,  ttn> 
der  a  statute  giving  the  lessee  the  same 
remedies  against  the  assignees  of  the  lessor 
for  breach  of  any  agreement  in  the  lease  as 
he  might  have  had  against  the  lessor. 
For  other  oases,  see  Landlord  and  Tenant, 

/.  I,  in  Dig,  1-52  N.  S. 

(April  20,  1916.) 

Note.  —  For  necessity  of  use  of  word  "as- 
signs" to  make  covenant  as  to  a  thing  not 
in  esse  run  with  the  land,  see  annotation 
following  this  case,  post,  127. 
L.R.Aa»]  7  A. 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Court,  Third  District, 
afilrming  a  judgment  of  the  Circuit  Court 
for  Moultrie  County  in  favor  of  defendant, 
grantee,  of  the  lessor,  in  an  action  brought 
to  recover  a  certain  per  cent  of  the  cost  of 
impi*ovement8  placed  on  the  leased  premises 
by  virtue  of  a  covenant  of  the  lessor,  con- 
tained in  a  lease  of  the  premises.    Reversed. 

TliA  facts  are  stated  in*the  opinion. 

Messrs.  Frank  M.  Harbaugh,  Edward 
G.  Ci*alg,  Donald  B,  Craig,  and  James 
W.  Craig,  for  appellant: 

The  co\'enant  contained  in  the  lease  rela- 
tive to  the  use  to  which  this  real  estate 
was  to  be  subjected,  and  for  the  payment  of 
the  improvements  to  be  erected  thereon  at 
the  end  of  the  lease,  was  a  covenant  which, 
at  common  law,  ran  with  the  land. 

Peters  v.  Stone,  193  Mass.  179,  79  X.  E. 
336;  Wertheimer  v.  Hosmer,  83  Mich.  50, 
47  N.  W.  48;  Sampson  v.  Easterby,  9  Barn. 
&  C.  605,  109  Eng.  Reprint,  188,  4  Mann.  & 
R.  422,  5  L.  J.  K.  B.  291,  C  Bing.  644,  4 
Moore  &  P.  601,  1  Cromp.  &  J.  105;  Sims, 
Covenants,  94;  Miller  v.  Prescott,  163  Mass. 
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12,  47  Am.  St.  Rep.  434,  39  N.  E.  409} 
Midland  R.  Co.  v.  Fisher,  125  Tnd.  19,  8 
L.R.A.  604,  21  Am.  St.  Rep.  189,  24  N.  E. 
756;  McDonald  v.  Starkey,  42  111.  442; 
Hammond  v.  Hibbler,  168  Mich.  66,  133  N. 
VV,  932;  Denecke  v.  Miller,  142  Iowa,  486, 
119  N.  W.  380,  19  Ann.  Gas.  949;  Verplanck 
V.  Wright,  23  Wend.  509;  1  Washb.  Real 
Prop.  p.  436;  Brockmeyer  v.  Sanitary  Dist. 
118  111.  App.  56. 

Under  the  statute  of  32  Hen.  VIII.  the 
appellee,  being  the  grantee  of  the  lessor, 
was  made  liable  to  pay  for  these  improve- 
ments, and  to  carry  out  the  agreement  of 
the  lessor  in  reference  thereto. 

Sims,  Covenants,  77-79;  2  Washb.  Real 
Prop.  3d  ed.  chap.  8,  §  13,  pp.  690,  691; 
1  Washb.  Real  Prop.  3d  ed.  chap.  10,  §  318, 
p.  417;  Webb  v.  Russell,  3  T.  R.  393,  1  Re- 
vised  Rep.  725,  100  Eng.  Reprint,  639;  2 
Cooley*s  Bl.  Com.  3d  ed.  p.  156:  State, 
Watson,  Prosecutrix,  v.  Idler,  54  N.  J.  L. 
467,  24  Atl.  555;  1  Tiffany,  Land.  &  T. 
§  149,  p.  884. 

Under  §  15  of  chapter  80,  Kurd's  Revised 
Statutes,  the  appellee  is  liable  to  pay  for 
the  improvements  placed  on  the  land  just 
the  same  as  the  original  lessor  would  have 
been  liable  to  pay  for  the  same. 

Barnes  v.  Northern  Trust  Co.  169  111. 
116,  48  N.  E.  31;  Ecke  ▼.  Fetzer,  65  W^is. 
55,  26  N.  W.  266;  Barr  v.  Florentine  Ala- 
baster Co.  174  111.  App.  256;  Rowland  v. 
White,  48  111.  App.  236;  Thomasson  v.  Wil- 
son,  146  111.  384,  34  N.  E.  432;  3  Page, 
Contr.  1982. 

Messrs.  Whitaker,  Ward,  &  Pugh, 
Thompson  &  McLaughlin,  and  Slmmoui 
&  Irving,  for  appellee: 

At  common  law  the  lessees'  covenants  ran 
with  the  land,  but  the  lessor^s  did  not  run 
with  the  reversion.  The  statute  32  Hen. 
VIII.,  was  passed  to  give  the  reversioner 
the  same  benefit  the  lessee  had. 

Rogers  v.  Hosegood  [1900]  2  Ch.  388,  69 
L.  J.  Ch.  N.  S.  662,  48  Week.  Rep.  659,  83 
L.  T.  N.  R.  186,  16-Time8  L.  R.  489;  Smith, 
Land.  &  T.  355,  356,  359,  362,  368;  Masury 
v.  South  worth,  9  Ohio  St.  340;  Hotham  v. 
East  India  Co.  1  Dougl.  K.  B.  272,  99 
Kng.  Reprint,  178;  Wood,  Land.  4  T.  p. 
502,  §  309. 

A  covenant  which  relates  to  something 
not  in  being  at  the  time  of  the  demise,  or 
which  is  merely  personal  or  collateral  to 
the  thing  demised,  does  not  run  with  the 
land,  and  therefore  assignees  are  not  bound, 
even  though  they  be  expressly  named. 

Wood,  Land  &  T.  pp.  500,  501;  Spencer's 
Case,  5  Coke.  16a,  77  Eng.  Reprint,  72, 
1  Smith,  Lead.  Cas.  9th  ed.  174,  15  Eng. 
Rul.  Cas.  233;  Hansen  v.  Meyer,  81  111. 
r»21,  25  Am.  Rep.  282 ;  1  Washb.  Real  Prop. 
6th  ed.  1902,  §  680;  Tiedeman,  Real  Prop. 
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§  190;  Kerr,  Real  Prop.  §  1218;  Grey  v. 
Cuthbertson,  2  Chifcty,  482,  1  Selw.  N.  P. 
498,  4  Dougl.  K.  B.  35-1,  99  Eng.  Reprint, 
917;  Taylor,  Land.  &  T.  8th  ed.  pp.  308, 
309,  §  260. 

The  statute  of  Henry  is  in  force  in  Illi- 
nois, and  the  English  decisions  thereon  are 
the  i-ule  of  construction  to  be  followed  by 
the  courts  of  tliie  state. 

Fisher  v.  Deering,  60  111.  114;  Hansen  v. 
Meyer,  81  111.  321,  25  Am.  Rep.  282;  Diedcr- 
rich  v.  Rose,  228  111.  610,  81  N.  E.  1140. 

Covenants  running  with  the  land  are  con- 
trolled by  the  law  of  the  state  where  the 
land  is  situated. 

Dalton  V.  Taliaferro,  101  111.  App.  692; 
Harrison  v.  Weatherby,  180  111.  418,  54  N. 
E.  237. 

A  covenant  not  running  with  the  land 
may  be  for  the  benefit  of  the  property,  but 
that  fact  does  not  change  it  from  a  per- 
sonal covenant  to  an  easement. 

Berryman  v.  Hotel  Savoy  Co.  160  Cal. 
569,  37  L.R.A.(N.S.)   5,  117  Pac.  677. 

The  statute  of  Henry  does  not  discrimi- 
nate in  favor  of  one  class  and  against  an- 
other class.  It  simply  "evens  up"  the 
rights  of  the  parties. 

Rogers  v.  Hosegood  [1900]  2  Ch.  388,  69 
L.  J.  Ch.  N.  S.  652,  48  Week.  Rep.  659, 
83  L.  T.  X.  S.  186,  16  Times  L.  R.  489; 
2  Sugden,  Vend.  &  P.  8th  Am.  ed.  1873,  247, 
249,  250 ;  American  note  on  rule  in  Spencer's 
Case;  1  Smith,  Lead.  Cas.  9th  ed.  174,  206. 

The  rule  in  Spencer's  Case  has  been  the 
law  in  Illinois  since  February,  1819. 

Penny  v.  Little,  4  111.  301;  Plumleigh  v. 
Cook,  13  111.  669. 

Cartwrl^ht,  J.,  delivered  the  opinion  of 
the  court: 

The  appellant,  Lawrence  Purvis,  filed  his 
declaration  in  this  case  in  the  circuit  court 
of  Moultrie  county  against  the  appellee, 
Irving  Shuman,  grantee  of  the  reversion 
in  premises  leased  to  the  appellant  by  Sam 
T.  Miller,  to  recover  from  the  appellee  75 
per  cent  of  the  cost  of  improvements  placed 
on  the  leased  premises  by  virtue  of  a  cove- 
nant of  the  lessor  contained  in  the  lease. 
The  court  sustained  a  demurrer  to  the 
declaration  and  rendered  judgment  against 
the  appellant  for  costs.  An  appeal  was 
taken  to  the  appellate  court  for  the  third 
district,  where  the  judgment  was  affirmed 
and  a  certificate  of  importance  and  a  fur- 
ther appeal  were  allowed. 

The  facts  alleged  in  the  declaration  and 
admitted  by  the  demurrer  are  as  follows: 
On  April  9,  1907,  Sam  T.  Miller,  owner  of 
the  north  half  of  the  northwest  quarter  of 
the  southeast  quarter  of  section  1,  town 
13,  range  5,  in  Moultrie  county,  leased  the 
same  to  the  plaintiff  from  March  1,  1907, 
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to  March  1,  1912.  at  a  rental  of  $200  per 
annum.  It  was  agreed  that  the  plaintiff 
should  not  sublet  the  premises  without  the 
consent  of  the  lessor,  and  the  lease  con- 
tained the  following  provisions:  "It  is  fur- 
ther mutually  agreed  between  the  parties 
hereto  that  the  party  of  the  second  part  has 
leased  said  premises  as  an  amusement  park, 
and  that  the  party  of  the  second  part  is 
entitled  to  all  rents  and  privileges  that  he 
may  be  able  to  receive  from  the  parties  de- 
siring to  use  the  same  for  a  ball  park, 
race  meetings,  or  other  similar  forms  of 
amusement.  It  is  further  agreed  between 
the  parties  hereto  that  any  and  all  improve- 
ments that  may  be  put  on  said  premises  by 
the  party  of  the  second  part  for  the  purpose 
of  carrying  out  the  provisions  of  this  lease 
will,  at  the  expiration  of  this  lease,  be 
purchased  by  the  party  of  the  first  part  at 
75  per  cent  of  the  original  cost  of  said  im- 
provements. .  .  .  The  covenants  herein 
shall  extend  to  and  be  binding  upon  the 
heirs,  executors,  and  administrators  of  the 
parties  to  this  lease." 

The  lease  was  recorded,  and  the  plaintiff 
took  possession  and  constructed  the  im- 
provements for  the  purpose  of  carrying  out 
tlie  provisions  of  the  lease  that  the  prem- 
ises $«hould  be  used  for  an  amusement  park, 
and  the  improvements  cost  $8,255.95.  Dur- 
ing the  term,  on  August  10,  1909,  Sam  T. 
Miller,  the  lessor,  having  platted  the  prem- 
ises into  lots,  sold  and  conveyed  a  portion 
to  the  defendant  and  another  portion  to  the 
defendant  and  D.  L.  Enslow,  and  on  Janu- 
ary 3,  1910,  Enslow  conveyed  all  his  inter- 
est to  the  defendant.  On  March  1,  1912, 
the  defendant  notified  the  plaintiff  that  he 
was  the  owner  of  the  premises,  and  request- 
ed the  plaintiff  to  remove  the  improvements. 
The  plaintiff  refused  to  comply  with  the  re- 
quest, and  demanded  from  the  defendant  75 
per  cent  of  the  original  cost  of  the  improve- 
ments, which  the  defendant  refused  to  pay. 
Afterward  the  defendant  obtained  a  judg- 
ment against  Sam  T.  Miller,  the  lessor, 
caused  an  ex'ecution  to  be  issued  and  levied 
upon  the  improvements  as  the  property  of 
Miller,  and  sold  them  by  virtue  of  the 
execution.  The  appellate  court  was  of  the 
opinion  that,  the  improvements  not  being 
in  existence  at  the  time  tlie  lease  was 
executed,  the  covenant  of  Miller  to  pay  at 
the  termination  of  the  lease  75  per  cent  of 
their  original  cost  was  personal  and  col- 
lateral to  the  demise,  and  did  not  run  with 
the  land  so  as  to  bind  the  grantee  of  the 
lessor,  under  the  decision  in  Spencer's  Case, 
5  Coke,  16a,  77  Eng.  Reprint.  72,  1  Smith, 
Lead.  Cas.  9th  ed.  174,  15  Eng.  "^ul.  Cas. 
283,  and  subsequent  cases  following  that 
one.  The  decision  of  this  case  will  turn 
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upon  the  question  whether  that  view  of  the 
law  was  correct. 

Tlie  statutory  provision  giving  lessees 
a  right  of  action  against  grantees  of  the  re- 
version is  §  15  of  chapter  80  of  the  Revised 
Statutes  of  1874,  relating  to  landlord  and 
tenant,  and  is  as  follows:  "The  lessees  of 
any  lands,  their  assigns  or  personal  repre- 
sentatives, shall  have  the  same  remedy,  by 
action  or  otherwise,  against  the  lessor,  his 
grantees,  assignees  of  his  or  their  repre- 
sentatives, for  the  breach  of  any  agreement 
in  such  lease,  as  such  lessee  might  have  had 
against  his  immediate  lessor:  Provided,  this 
section  shall  have  no  application  to  the 
covenants  against  encumbrances,  or  relating 
to  the  title  or  possession  of  the  premises 
demised." 

The  previous  statute,  included  among 
those  adopted  as  the  law  of  this  state,  was 
enacted  in  the  thirty- second  year  of  the 
reign  of  Henry  VIII.  (Stat.  32  Hen.  VIIT. 
chap.  34).  The  reason  for  the  enactment  of 
that  statute  was  that  the  monasteries  and 
other  religious  and  ecclesiastical  houses  had 
been  dissolved  and  their  lands  had  come  to 
the  possession  of  the  King,  who  distributed 
them  to  the  lords.  Aluch  of  the  lands  was 
subject  to  leases  when  they  fell  into  the 
hands  of  the  King,  and  the  monks  had  in- 
serted in  the  leases  various  covenants  and 
provisions  for  their  benefit  and  advantage. 
At  the  common  law  no  person  could  taue 
the  benefit  of  any  covenant  or  condition 
except  such  as  were  parties  or  privies  there- 
to, so  that  the  granteew  of  the  King  could 
not  enforce  the  covenants  in  the  leases. 
These  things  were  recited  in  the  preamble, 
and  the  statute  was  enacted  to  give  to  the 
grantees  of  the  King  the  same  remedies 
that  the  original  lessors  might  have  had. 
Section  1  of  the  act  provided  that  the 
grantees  of  the  King  should  have  the  same 
advantages,  benefits,  and  remedies  as  the 
lessors  might  have  had.  Section  2  was 
added,  purporting  to  create  rights  in  lessees 
which  they  already  had  so  far  as  covenants 
running  with  the  land  were  concerned,  prob- 
ably to  give  the  statute  the  appearance  of 
providing  for  the  rights  of  tenants  as  well 
as  of  landlords.  2  Sugden,  Vend.  &  P.  247. 
The  benefit  of  covenants  relating  to  the 
land,  entered  into  by  the  lessor,  passed  to 
the  assignee  of  the  lessee,  for  thougli  no 
contract  had  been  made  between  the  lessor 
and  assignee  individually,  yet,  as  the  latter 
hecame  the  tenant  of  the  former,  a  privity 
of  estate  arose  between  them,  by  virtue  of 
which  the  covenants  running  with  the  land 
entered  into  when  the  lease  was  granted  bf»- 
came  mutually  binding,  and  might  be  en- 
forced by  the  one  against  the  other. 
Williams,  Real  Prop.  397.  At  the  common 
law,  Upon  the  grant  of  a  reversion  an  at- 
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tornment  was  necessary,  by  which  the  ten- 
ant agreed  to  become  the  tenant  of  the  new 
lord,  since  the  lord  could  not  grant  the  serv- 
ices of  his  tenant  by  deed  without  his  con- 
sent, the  relation  betwen  landlord  and  ten- 
ant and  the  services  of  the  tenant  being 
personal.  Shep.  Touch.  255.  That  section 
provided  that  all  lessees  should  have  the 
same  rights  and  remedies  against  the 
grantees  of  the  reversion  as  they  might  have 
had  against  the  lessors,  and  §  15  of  our 
statute  is  a  substantial  re-enactment  of 
§  2  of  the  former  statute. 

It  is  earnestly  contended  that  our  statute 
is  broader  in  its  terms  than  §  2  of  the 
statute  of  Henry  VIII.,  and  in  one  respect 
it  seems  to  have  been  so  regarded  by  this 
court.  Fisher  v.  Deering,  60  III.  114. 
Although  the  statute  of  Henry  VIII.  pur- 
ported to  give  to  grantees  of  the  reversion 
a  right  of  entry  for  nonpayment  of  rent 
and  the  remedies  which  the  lessors  might 
have  had  or  enjoyed,  it  was  still  held  that 
the  assignee  of  the  reversion  could  not  re- 
cover rent  until  there  was  an  attornment, 
but  afterward  could  recover  in  respect  to 
privity  of  estate  and  contract.  The  neces- 
sity of  an  attornment  was  dispensed  with 
by  the  Act  of  4  and  5  Anne,  chap.  16,  in 
England,  but  that  statute  was  not  one  of 
the  statutes  adopted  by  this  state,  and  this 
court  held  that  an  attornment  was  still 
necessary  to  enable  the  grantee  of  the  re- 
version to  recover  rent.  In  Barnes  v. 
Northern  Trust  Co.  169  111.  112,  48  N.  E. 
31,  the  decision  in  Fisher  v.  Deering,  that, 
even  under  the  statute  of  Henry  VIII.,  an 
attornment  was  necessary,  was  stated,  and 
it  was  held  that  §  14  of  the  Landlord  and 
Tenant  Act  (Hurd's  Rev.  Stat.  1913,  chap. 
80)  had  dispensed  with  the  necessity  of  an 
attornment  on  account  of  the  general  lan- 
guage of  that  section.  The  language  of 
§  15  is  equally  general,  and  purports  in 
general  terms  to  give  to  the  lessee  every 
right  of  action  that  he  would  have  had 
against  the  lessor;  but  it  is  no  more  gen- 
eral in  its  terms  than  the  2d  section  of 
the  statute  of  Henry  VIII.,  and  if  that 
statute  was  limited  in  its  operation  to 
covenants  which  run  with  the  land,  and  did 
not  include  such  covenants  as  are  personal 
and  collateral,  §  15  must  receive  the  same 
interpretation,  and  has  not  enlarged  the 
rights  or  remedies  of  lessees. 

The  construction  of  the  statute  of  Henry 
VIII.  has  generally  been  considered  as  de- 
termined in  Spencer's  Case,  supra,  in  which 
Spencer  and  his  wife  brought  an  action  of 
covenant  against  Clark  on  a  covenant  con- 
tained in  a  lease  made  by  the  plaintiffs  to 
S.,  in  which  S.  covenanted  to  build  a  brick 
wall  on  a  part  of  the  land  demised.  The 
covenant  did  not  purport  to  bind  the  assigns 
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of  S.,  who  assigned  his  term  to  J.,  and  J. 
to  the  defendant.  Sir  Edward  Coke  report- 
ed seven  resolutions  of  the  judges  concern- 
ing covenants,  which  of  them  would  run 
with  the  land  and  which  of  them  are  col- 
lateral and  do  not  go  with  the  land,  where 
the  assignee  shall  be  bound  without  naming 
him,  and  where  not,  and  where  he  shall  be 
bound,  although  he  be  expressly  named,  and 
where  not.  The  first  resolution  was  as  fol- 
lows: "When  the  covenant  extends  to  a 
thing  in  cs^c,  parcel  of  the  demise,  the 
thing  to  be  done  by  force,  of  the  covenant 
is  quodammodo  annexed  and  appurtenant 
to  the  thing  demised  and  shall  go,  with  the 
land  and  shall  bind  the  assignee  altho'  he 
be  not  bound  by  express  words;  but  when 
the  covenant  extends  to  a  thing  which  is 
not  in  being  at  the  time  of  tlie  demise 
made,  it  cannot  be  appurtenant  or  annexed 
to  the  thing  w^hich  hath  no  being,  as,  if  the 
lessee  covenants  to  repair  the  houses  de- 
mised to  him  during  the  term  that  is  pai'cel 
of  the  contract  and  extends  to  the  support 
of  the  thing  demised,  and  therefore  is  quo- 
dammodo annexed  and  appurtenant  to 
houses  and  shall  bind  the  assignee  altho'  lie 
be  not  bound  expressly  by  the  covenant. 
But  in  the  case  at  bar  the  covenant  con- 
cerns a  thing  which  was  not  in  esse  at  the 
time  of  the  demise  made  but  to  be  newly 
built  after,  and  therefore  shall  bind  the 
covenantor,  his  executors  or  administrators, 
and  not  the  assignee,  for  the  law  will  not 
annex  the  covenant  to  a  thing  which  hath 
no  being." 

The  second  was:  "It  was  resolved  that 
in  this  case,  if  the  lessee  had  covenanted  for 
him  and  his  assigns  that  they  would  make 
a  new  wall  upon  some  part  of  the  thing 
demised,  that  for  as  much  as  it  is  to  be  done 
upon  the  land  demised,  that  it. should  bind 
the  assignee,  for,  altho'  the  covenant  doth 
extend  to  a  thing  to  be  newly  made,  yet  it 
is  to  be  made  upon  the  thing  demised  and 
the  assignee  is  to  take  the  benefit  of  it,  and 
therefore  shall  bind  the  assignee  by  express 
words." 

It  is  contended  that  the  statute  was  not 
construed  in  Spencer's  Case,  both  because  it 
was  not  mentioned,  but  mainly  because  it 
was  wholly  inapplicable  to  the  facts  of  the 
case.  The  case  was  decided  in  the  twenty- 
fifth  year  of  Elizabeth, — ^more  than  forty 
years  after  the  passage  of  the  statute, — 
and  the  statute  was  not  mentioned.  It  is 
also  true  that  the  case  did  not  involve  the 
statute  because  it  was  a  suit  by  the  lessor, 
and  t^e  statute  did  not  purport  to  enlarge 
the  rights  of  lessors.  As  to  covenants  of 
a  nature  to  run  with  the  land,  the  assignee 
of  the  lessee  was  bound  by  the  covenants  of 
the  lessee,  and  the  right  of  the  lessor  to 
take   advantage   of    them   did  not   depend 
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upon  the  statute,  the  purpose  of  which  was 
to  give  rights  to  grantees  of  reversions  so 
that  they  might  take  the  same  advantage  of 
covenants  and  conditions  as  their  grantors 
might.  While  the  decision  in  Spencer's 
Case  was  not  dependent  upon  the  statute 
and  no  mention  made  of  it,  nevertheless  it 
h  a  necessary  deduction  from  the  decision 
that  if  the  lessor  did  not  have  the  right 
to  enforce  the  covenant  againHt  the  assignee 
of  his  lessee,  his  gi-antee  could  not  have 
done  so"  by  virtue  of  the  statute,  which 
only  purported  to  give  the  same  right  of 
action  to  the  grantee  of  the  reversion  as  the 
lessor  had;  so  that  a  rule  was  actually 
established  for  the  application  of  the  stat- 
ute. The  decision  as  reported  by  Lord  Coke 
was  that  no  covenant  would  run  witli  the 
land  so  as  to  bind  assigns  unless  it  related 
to  something  in  esse  at  the  time  the  lease 
was  executed.  Perhaps  no  decision  has 
caused  more  comment  and  controversy  than 
that  one,  and  the  correctness  of  the  report 
has  been  disputed.  In  Minshull  v,  Oakes, 
2  Hurlst.  &  N.  793,  the  court  of  exchequer 
expressed  the  opinion  that  the  rule  was  not 
founded  on  anv  reason,  and  suE^sjcsted  that 
Spencer's  Case  was  decided  the  other  way. 
In  the  other  report  referred  to  of  the  same 
case  by  F.  Moore,  page  159,  the  decision  of 
tlie  court  was  given  as  follows:  "Notwith- 
standing that  covenants  lack  words  [as- 
signs], yet  each  by  acceptance  of  possession 
has  made  himself  subject  to  all  covenants 
concerning  the  land,  but  not  to  collateral 
covenants,  and  covenants  of  reparations  and 
building  of  walls  or  houses  are  covenants 
inherent  to  the  lands,  with  which  the 
assigns,  M'ithout  special  words,  shall  be 
charged." 

The  court  of  exchequer  directed  attention 
to  the  circumstance  that  the  resolutions 
were  never  acted  on,  and  that,  according  to 
F.  Aloore,  the  decision  was  to  the  contrary, 
as  was  the  decision  in  Smith  v.  Arnold,  3 
Salk.  4,  91  Eng.  Reprint,  655,  and  the  dec- 
laration of  the  court  in  Bally  v.  Wells,  3 
Wils.  25,  95  Eng.  Reprint,  913,  although 
the  word  "assigns"  appeared  in  the  cove- 
nant in  that  case.  In  Minshull  v.  Oakes, 
supra,  a  covenant  to  repair  the  massuage 
and  all  other  erections  and  buildings  which 
should  or  might  be  erected  during  the  term 
was  held  to  nm  with  the  land,  which  was  at 
least  a  modification  of  the  first  resolution 
in  Spencer's  Case.  When  Lord  Coke  was 
dismissed  from  his  office,  he  was  ordered 
by  the  council  to  revise  his  book  of  reports, 
which  was  said  to  contain  many  extravagant 
opinions,  but  Spencer's  Case  as  reported  by 
him  has  so  often  been  cited  as  stating  the 
law —  Bometimes  without  any  consideration 
and  sometimes  because  it  was  an  estab- 
lished rule  which  ought  not  to  be  changed 
L.R.A.1917A. 


by  the  courts — that  it  must  be  regarded  as 
law  in  any  case  to  which  it  is  directly  ap- 
plicable. Thompson  v.  Rose,  8  Cow.  266; 
Ovington  Bros.  Co.  v.  Henshaw,  47  Misc. 
1C7.  03  N.  Y.  Supp.  380;  Brewer  v.  Mar- 
shal], 18  N.  J.  Eq.  337;  WMllcox  v.  Kehoe, 
124  Ga.  484,  4  L.R.A.(N.S.)  466,  52  S.  E. 
890,  4  Ann.  Cas.  437;  Cicalla  v.  Miller,  105 
Tonn.  255,  58  S.  W.  210;  Lynn  v.  Mt.  Rav- 
age Iron  Co.  34  Md.  603;  Dewar  v.  Clood- 
man  [1908]  1  K.  B.  94,  77  L.  J.  K.  B.  N. 
S.  109,  97  L.  T.  N.  S.  885,  24  Times  L.  R. 
62. 

According  to  the  first  resolution  in 
Spencer's  Case,  if  the  covenant  relates  to  a 
thing  in  esse,  parcel  of  the  demise,  and 
which  directly  touches  or  concerns  the  thing 
demised,  it  binds  the  assignee,  although  he 
be  not  named ;  and  by  the  second  resolution, 
if  the  covenant  relates  to  a  thing  not  in 
esse,  but  the  thing  is  to  be  done  upon  the 
land  demised,  the  assignee,  if  named,  will 
be  bound  by  the  covenant,  but  not  otherwise. 
Tlie  distinction  has  not  been  regarded  as 
founded  in  reason,  but  the  rule  has  been 
considered  an  artificial  and  arbitrarv  one, 
from  which  the  courts  have  always  en- 
deavored  to  escape  if  any  distinction  could 
be  found  for  that  purpose  (Bald  Eagle 
Valley  R.  Co.  v.  Nittany  Valley  R.  Co.  171 
Pa.  284,  29  L.R.A.  423,  50  Am.  St.  Rep. 
807,  33  Atl.  239)  and  it  has  been  said  that 
the  use  of  the  word  "assigns"  as  a  technical 
word  never  was  essential  to  the  running  of 
a  covenant  with  the  land  at  the  common 
law,  and  there  never  was  ground  for  a 
rational  distinction  between  the  assignee 
named  and  not  named  as  to  things  not  in 
esse.  Sexauer  v.  WMlson,  136  Iowa,  357,  14 
L.R.A.(N.S.)  185,  113  N.  W.  941,  16  Ann. 
Cas.  54;  7  R.  C.  L.  1101. 

The  test  whether  a  covenant  runs  with 
the  land  or  is  merely  personal  is  whether 
the  covenant  concerns  the  thing  granted  and 
the  occupation  or  enjoyment  of  it,  or  is  a 
collateral  and  personal  covenant,  not  im- 
mediately concerning  the  thing  granted.  If 
a  covenant  concerns  the  land  and  the  enjoy- 
ment of  it,  its  benefit  or  obligation  passes 
with  the  ownership;  but,  to  have  that 
effect,  the  covenant  must  respect  the  thing 
granted  or  demised,  and  the  act  to  be  done 
or  permitted  must  concern  the  land  or  es- 
tate conveyed.  An  illustration  of  the  rule 
16  found  in  Wiggins  Ferry  Co.  v.  Ohio  & 
M.  R.  Co.  84  111.  83.  In  that  case  the  Wig- 
gins Perry  Company  conveyed  to  a  railroad 
company  rights  and  easements  in  two  par- 
cels of  ground,  and  the  railroad  company 
covenanted  to  employ  the  ferry  company  to 
transport  across  the  Mississippi  river  per- 
sons and  property  brought  to  the  river  upon 
the  railroad  or  to  be  transported  on  the 
railroad.     The  Ohio  ft  Mississippi  Railway 
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Company  purchased  the  railroad  property, 
and  the  suit  was  for  a  breach  of  the  cove- 
nant. The  court  said  that  in  order  that  a 
covenant  may  run  with  the  land,  its  per- 
formance or  nonperformance  must  affect  the 
nature,  quality,  or  value  of  the  property 
demised,  independent  of  collateral  circum- 
stances, or  must  affect  the  mode  of  enjoy- 
ment. The  covenant,  having  nothing  to  do 
with  the  two  parcels  of  land  in  which  the 
easement  was  granted,  was  held  to  be  per- 
sonal. It  makes  no  difference  whatever,  as 
to  the  question  whether  a  covenant  runs 
with  the  land  and  may  be  enforced  against 
the  grantee,  whether  the  method  of  enforce- 
ment is  by  an  action  at  law  or  in  equity. 
Equity  may  give  the  thing  itself,  and  there- 
fore furnish  a  more  complete  and  adequate 
remedy  than  an  action  at  law  in  which 
damages  may  be  recovered,  but  the  method 
of  enforcement  has  no  relation  to  the 
rights  of  the  parties.  In  Gibson  v.  Holden, 
115  111.  199,  66  Am.  Rep.  146,  3  N.  E. 
282,  the  court  quoted  with  approval  from 
the  notes  to  Spencer's  Case  in  Smith's  Lead- 
ing Cases  the  following:  "Whether  a  cove- 
nant will  or  will  not  run  with  the  land  does 
not  so  much  depend  on  whether  it  is  to  be 
performed  on  the  land  itself  as  on  whether 
it  tends  directly  or  necessarily  to  enhance 
its  value  or  render  it  more  beneficial  or 
convenient  to  those  by  whom  it  is  owned  or 
occupied;  for  if  this  be  the  case,  every  suc- 
cessive assignee  of  the  land  will  be  entitled 
to  enforce  the  covenant.'* 

In  Spencer's  Case  the  building  of  the  wall 
does  not  appear  to  have  been  for  the  pur- 
pose of  rendering  the  premises  more  bene- 
ficial or  convenient  to  the  occupant,  or  to 
enable  him  to  use  and  enjoy  the  land  de- 
mised, but  in  Sampson  v.  Easterby,  9  Barn. 
&  C.  505,  109  Eng.  Reprint,  188*,  4  Mann. 
&  R.  422,  6  L.  J.  K.  B.  291,  where  an  un- 
divided one-third  part  of  certain  mines  was 
leased,  and  the  lease  contained  a  covenant 
by  the  lessee  that  he  would  build  a  new 
smelting  mill  and  keep  it  in  repair  for 
working  the  mines,  the  covenant  was  held 
to  bind  the  assignees,  although  not  express- 
ly named. 

In  Fitch  V.  Johnson,  104  111.  Ill,  a  cor- 
poration owning  a  fee  in  real  estate  on 
either  side,  and  extending  across  Rock  river, 
upon  which  the  construction  of  a  dam  had 
been  commenced  designed  to  be  used  in 
operating  a  flourmill,  conveyed  the  mill  and 
land  upon  which  it  was  situated,  together 
with  certain  water  power,  and  in  the  deed 
covenanted  to  complete  and  finish  the  dam 
and  works  in  a  good  and  substantial  manner 
according  to  a  certain  contract,  and  to  for- 
ever keep  up  and  maintain  at  least  a  6-foot 
dam,  to  enable  the  grantees,  their  heirs  and 
assigns,  to  use  and  enjoy  the  wator  power. 
L.R.A.1917A. 


The  corporation  conveyed  the  dam  and  other 
hydraulic  works,  together  with  the  land 
upon  which  they  were  constructed,  and  it 
was  held  that  the  covenant  was  not  a  mere 
personal  one  on  the  part  of  the  corporation, 
but  its  burden  devolved  upon  the  grantees. 
Tlie  dam  was  not  completed  and  in  esse 
when  tlie  conveyance  containing  the  cove- 
nants was  executed,  and  no  importance  was 
attached  to  any  questions  whether  assigns 
were  named  or  not.  The  principal  con- 
sideration was  that  the  mill  without  the 
motive  power  would  be  of  no  value  to  the 
owner. 

In  Dorsey  v.  St.  Louis,  A.  &  T.  H.  R.  Co. 
58  111.  65,  a  railroad  company  entered  into 
an  agreement,  in  consideration  of  a  convey- 
ance to  it,  that  it  would  in  the  future  con- 
struct and  maintain  a  fence,  with  proper 
cattle  guards,  two  crossings  and  gates,  and 
a  depot  on  the  lands,  and  afterward  con- 
veyed its  property  to  the  St.  T^uis,  Alton, 
&  Terre  Haute  Railroad  Company.  The  suit 
was  an  action  of  covenant  by  the  grantor 
against  the  assignee  of  the  covenantor.  Tlie 
circuit  court  sustained  a  demurrer,  and 
the  judgment  was  reversed  by  this  court. 
The  court  referred  to  the  first  two  resolu- 
tions in  Spencer's  Case,  and  said  they 
would  control  if  the  covenant  had  been 
executed  by  an  individual,  but  as  the  corpo- 
ration, when  the  covenant  was  entered  into, 
was  not  authorized  to  convey  its  property, 
the  law  did  not  require  a  clause  binding 
assignees  to  secure  the  grantor  in  his  covi- 
nants;  that  the  covenant  related  to  the 
land,  and,  in  contemplation  of  the  law,  in- 
hered perpetually,  and  any  authority  con- 
ferred on  the  grantee  to  convey  did  not  and 
could  not  sever  the  covenant  from  the  land. 
The  decision,  while  recognizing  the  rule  in 
Spencer's  Case  where  it  could  not  be  avoid- 
ed, enforced  the  covenant  to  effectuate  the 
intention  of  the  parties;  but  if,  as  stated, 
the  covenant  related  to  tlie  land,  and,  in 
contemplation  of  the  law,  inhered  perpetual- 
ly, it  came  within  the  definition  of  one 
which  would  run  with  the  land. 

In  the  case  of  Hansen  v.  Meyer,  81  111. 
321,  25  Am.  Rep.  282,  the  suit  w^as  brouglit 
to  recover  damages  for  the  breach  of  a 
covenant  of  the  lessor  to  buy  from  the 
lessee,  at  a  reasonable  price,  counters  and 
shelving  to  be  put  in  a  storeroom  on  the 
first  floor  of  a  hotel  building  by  the  lessee. 
The  court  cited  Spencer's  Case,  and  held 
that  the  grantee  of  the  lessor  was  not  bound 
because  the  counters  and  shelving  were  not 
in  esse  and  had  not  yet  become  a  part  of 
the  land  when  the  lease  was  made.  The 
appellant  claimed  a  right  to  maintain  the 
action  under  §  15  of  our  statute,  before  re- 
ferred to,  but  the  court  declined  to  consider 
tliat    question     because     the    statute     was 
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enai'ted  after  the  lease  was  executed.  It 
does  not  appear,  however,  that  there  was 
any  restriction  upon  the  use  of  the  prem- 
ises which  required  counters  and  shelving, 
or  that  they  were  necessary  to  the  enjoy- 
ment of  the  leasehold  estate.  The  court, 
therefore,  did  not  consider  tliat  question, 
and  (he  ease  came  eA'actly  within  the  first 
resolution  in  Spencer's  Case. 

Neither  the  Hansen  Case  nor  Spencer's 
Case  is  authority  for  the  doctrine  that  if 
the  leasee  is  restricted  to  a  particular  use 
of  the  lands  demised,  requiring  improve- 
ments without  which  the  laud  could  not  be 
used  for  the  special  purpose,  a  covenant  re- 
lating to  such  improvements  does  not  run 
with  the  land  and  bind  assigns  not  express- 
ly named.  The  covenant  in  this  case  did 
directly  affect  the  mode  of  enjoying  the 
leasehold  estate  which  could  not  be  other- 
wise enjoyed.  Surely  such  a  covenant  is 
annexed  to  the  land  itself,  and  the  privity 
of  estate  which  is  the  foundation  of  the 
running  of  covenants  M^ith  the  land  is  pres- 
ent. The  improvements,  when  made,  would 
not  only  tend  to  the  support  of  the  thing 
demised,  but  would  be  essential  to  its  U8e. 
The  provisions  of  the  lease  amounted  to  an 
express  covenant  not  to  use  the  premises 
for  any  other  purpose  than  as  an  amuse- 
ment park.  Tlie  naked  land  without  the 
improvements  could  not  be  used  for  that 
purpose,  and  the  lessee  agreed  to  create  the 
very  thing  which  would  enable  him  to  use 
the  land  for  the  specified  purpose.     Stalls, 


paddocks,  seats  for  the  people,  stands  for 
the  judges,  fences  with  gates,  offices  for  the 
sale  of  tickets,'  and  other  improvements, 
were  absolutely  essential  to  effect  the  pur- 
pose of  the  lease  and  to  give  the  lessee  the 
benefit  of  it.  The  grantee  of  Miller  un- 
questionably had  a  right  to  enforce  the 
covenant  of  the  lease  that  the  premises 
should  be  used  for  an  amusement  park,  and, 
having  the  benefit  of  the  covenant,  the  bur- 
den and  benefit  ran  together  with  the  land. 
The  defendant,  as  grantee  of  the  reversion, 
might  have  enforced  against  an  assignee  of 
the  plaintiff  the  pixivision  of  the  lease  that 
the  demised  premises  should  be  used  for 
an  amusement  park,  and  such  use  necessi- 
tated the  making  of  the  improvements.  The 
mutual  covenants  related  to  the  manner  of 
use  and  enjoyment  of  the  premises,  and 
were  inherent  in  the  demise,  and  not  per- 
sonal or  collateral.  Whether  there  wa^ 
ever  any  rational  ground  for  a  distinction 
between  things  which  are  or  are  not  in  esse 
when  the  covenant  is  made,  where  they  do 
not  concern  the  use  and  enjoyment  of  the 
demised  premises,  there  certainly  is  none 
where  the  covenant  directly  concerns  such 
use  and  enjoyment. 

The  judgments  of  the  Appellate  Court 
and  Circuit  Court  are  reversed,  and  the 
cause  is  remanded  to  the  Circuit  Court. 

Petition  for  rehearing  denied  June  8, 
1016. 


Annotation — Necessity  of  use  of  word  ^^aMigns''  in  order  to  make  cove- 
nant as  to  a  thinR  not  in  esse  run  with  the  land. 


This  note  is  supplementary  to  note  to 
Sexauer  v.  Wilson,  14  L.R.A.(N.S.)  185, 
nnrl  contains  only  the  eases  decided 
later. 

On  the  question  of  what  particular 
covenants  run  with  the  land,  without 
reference  to  the  use  of  the  word  "as- 
signs/' so  as  to  create  rights  and  liabili- 
ties between  the  lessee  and  the  trans- 
feree of  the  reversion,  see  note  to  Gl  id- 
den  V.  Second  Ave.  Invest.  Co.  L.R.A. 
1915C,  190,  subsecs.  IV.  c,  2,  and  IV.  c, 
3;  and  on  the  same  q(^estion,  with  par- 
ticular reference  to  a  covenant  for  re- 
pairs or  to  pay  for  tenant's  improve- 
ments, see  note  to  Willcox  v.  Kehoe,  4 
L.R.A.(N.S.)  466.  See  also  notes  cited 
in  Index  to  L.R.A.  Notes,  under  the 
title,  "Covenants." 

The  court  in  Pukvis  v.  Shtman,  ante, 

121,  says  that  Spencer's  Case   (1583)  5 

Coke,  16a,  77  Eng.  Reprint,  72,  1  Smith 

I^ead.  Cas.  9th  ed.  174,  15  Eng.  Rail  Cas. 

233,    is   not    "authority    for    the    doc- 
L.It.A.lf)17A. 


trine  that  if  the  lessee  is  restricted  to  a 
particular  use  of  the  lands  demised,  re- 
quiring improvements  without  which  the 
land  could  not  be  used  for  the  special 
purpose,  a  covenant  relating  to  such  im- 
provements does  not  run  with  the  land 
and  bind  assigns  not  expressly  named." 
This  seems  to  be  the  better  interpreta- 
tion of  that  decision,  but  it  does  not  rec- 
oncile the  inconsistency  between  the 
first  resolution  in  that  decision  and  the 
second  resolution,  but  rather  depends 
upon  the  second  i^solution  alone.  This 
inconsistency  between  the  two  resolu- 
tions is  pointed  out  in  the  note  to 
Sexauer  v.  Wilson,  supra.  It  is  there 
said:  "Of  late,  the  courts,  recognizing 
this  inconsistency  of  the  resolutions  in 
Spencer's  Case,  have  been  trying  to 
break  away  from  the  old  rule  that  it  was 
necessary  to  use  the  word  'assigns'  to 
make  a  covenant  concerning  a  thing  not 
in  esse  run  with  the  land,  and  have  been 
coming  to  regard  the  intention  of  the 
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parties,  as  gathered  from  the  whole  in- 
strument, the  controlling  factor,  and 
not  the  use  or  omission  of  mere  technical 
words.  And,  while  the  authorities,  on 
the  Avhole,  are  pretty  evenly  divided  on 
the  question,  the  conclusion  reached  in 
Sexauer  v.  Wilson  seems  to  have  the 
support  of  a  majority  of  the  later  deci- 
sions," This  note  is  supplementary  to 
the  one  just  referred  to. 

The  same  point  is  raised  in  reference 
to  a  covenant  to  provide  a  railroad 
crossing,  and  there  is  some  discussion 
thereof,  in  note  to  Childs  v.  Boston  & 
M,  R.  Co.  48  L.R.A.(N.S.)  378,  382. 

But,  notwithstanding  that  the  trend 
of  modern  decisions  is  toward  a  more 
liberal  interpretation,  some  courts  yet 
hold  to  the  old  doctrine  as  to  something 
not  in  esse.  Thus,  in  Maryland  &  P.  R. 
Co,  V.  Silver  (1909)  110  Md.  510,  73  Atl. 
297,  it  was  held  that  a  covenant  in  a 
grant  of  a  railroad  right  of  way,  pro- 
viding that  the  company  should  main- 
tain a  station  on  the  premises  where 
trains  would  stop  when  flagged,  was  con- 
cerning a  thing  not  in  esse;  hence,  it 
did  not  run  with  the  land  unless  assigns 
were  mentioned.  The  court  said:  "A 
covenant  in  a  deed,  whether  to  be  per- 
formed on  or  off  the  land,  must,  in  or- 
der to  run  with  the  land,  touch  and 
concern  the  land  so  that  the  thing  re- 
quired to  be  done  will  tend  to  enhance 
its  value  or  render  it  more  convenient 
or  beneficial  to  the  owner;  and  if  the 
covenant  extends  to  something  not  then 
in  esse,  the  covenant  must  be  to  one,  ^his 


heirs  and  assigns,'  by  express  words,  else 
the  assignee  shall  take  no  benefit  of  it. 
Spencer's  Case  (1583)  5  Coke,  16a,  77 
Eng.  Reprint,  72,  1  Smith,  Lead.  Cas. 
9th  ed.  174;  Whalen  v.  Baltimore  &  0. 
R.  Co.  (1908)  108  Md.  11,  17  L.R.A. 
(N.S.)  130,  129  Am.  St.  Rep.  423,  69  Atl. 
390."  There  was  another  entirely  inde- 
pendent ground  for  the  decision:  the 
court  regarded  the  covenant  as  having 
been  fulfilled  by  the  maintenance  of  a 
station  at  the  designated  place  until 
such  time  as  the  business  of  the  road 
no  longer  required  its  maintenance 
there;  but  the  first  ground  for  the  de- 
cision, as  here  indicated  leaves  no  room 
to  doubt  that  the  court  intended  to  ad- 
here to  the  old  rule  of  the  Spencer  Case, 
as  it  understands  the  decision  in  that 
case. 

And  the  court,  in  Duester  v.  Alvin 
(1915)  74  Or.  544,  145  Pac.  660,  said: 
"Covenants  relating  to  a  subject-matter 
not  in  esse,  as,  for  the  building  of  a 
fence  or  the  erection  of  a  structure  upon 
designated  real  property,  are  personal, 
and  do  not  run  with  the  land  so  as  to 
bind  assignees,  unless  they  are  expressly 
named  in  the  deed.  Brown  v.  Southern 
P.  Co,  (1899)  36  Or.  128,  47  L.R.A.  409, 
78  Am.  St.  Rep.  761,  58  Pac.  1104;  Hisey 
V.  Eastminster  Presby.  Church  (1908) 
130  Mo.  App.  566,  109  S.  W.  60;"  but  as 
"heirs  and  assigns"  were  mentioned  in 
the  covenant,  containing  building  re- 
strictions, in  a  deed,  the  covenant  was 
held  to  run  with  the  land,  J.  W.  M. 
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E.  ;M.  lisle  et  al.,  Doing  BusinesH  as  E. 
M.  Lisle  &  Company,  Plflfs.  in  Err., 

V. 

E.  N.  ANDERSON. 
(—  Okla.  — ,  169  Pac.  278.) 

Negligence  —  elements. 

1.  In  every  case  involving  actionable 
negligence,  there  are  of  necesBity  three  con- 
Btituent  elements  to  its  existence:     First, 

Ileadnotes  by  Bbown,  C. 


the  existence  of  a  duty  on  the  part  of  the 
person  complained  against  to  protect  the 
complainant -from  the  injury  of  which  he 
complains;  second,  the  failure  of  the  defend- 
ant to  perform  that  duty;  third,  injury  to 
the  plaintiff  resulting  from  such  failure  of 
the  defendant;  and  when  a  petition  affirma- 
tively shows  these  three  elements,  it  is  good 
as  against  a  demurrer. 
For  other  cases,  see  Negligence,  L;  Plead- 
ing, II.  ;.  in  Dig.  1-52  N.  8. 

Evidence  —  sufficiency  —  demurrer. 

2.  Where  the  eWdence  is  sufficient  to  rea- 
sonably tend  to  support  the  allegations  of 
a  petition  that  states  a  cause  of  action,  a 


Xote  —  Violation  of  Sunday  law  as  de- 
fense to  an  action  for  personal  injuries  was 
treated  in  the  note  to  Hughes  v.  Atlanta 
Steel  Co.  36  L.R.A.  (N.S.)  547.  The  only 
case  in  point  since  that  note  is  Gerretson  v. 
Rambler  Garage  Co.  40  L.R.A. (N.S.)  457, 
holding  that  the  owner  of  an  automobile 
leased  for  hire  cannot  escape  liability  for 
injury  to  an  occupant  of  the  car  through 
the  negligence  of  the  chauffeur  because  ihe 
L.R.A.1917A. 


leasing  was  on  Sunday.  In  this  connection, 
see  note  to  Hinkle  v.  Pruitt,  L.R.A.1916F, 
644,  as  to  liability  for  damage  to  or  con- 
version of  property  leased  or  hired  in  viola- 
tion of  Sunday  law. 

The  note  first  referred  to  presupposes  a 
violation  of  the  Sunday  law  by  the  person 
injured,  so  that  the  cases  in  notes  to  Jamos 
V.  Wellston  Twp.  13  I*R.A.(N.S.)  1271), 
1272,  and  Lerner  v.  Philadelphia,  21  L.R.A. 
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demurrer  to  such  evidenee  should  be  over- 
ruled. 
Tw  other  oa^eSy  tee  Trial,  II.  d,  4,  in  Dig. 

1-52  y.  a. 

Negllgenoe  -*  clutj  as  to  care. 

3.  Whenever  the  circumstances  attending 
a  situation  are  such  that  an  ordinarily  pru- 
dent person  could  reasonably  apprehend 
that,  as  the  natural  and  probable  conse- 
quences of  his  act,  another  person,  right- 
fully there,  will  be  in  danger  of  receiving  an 
injury,  a  duty  to  exercise  ordinary  care  to 
prevent  such  injury  arises;  and,  if  such 
cure  is  not  exercised  by  the  party  on  whom 
the  duty  rests,  and  injury  to  another  per- 
son results  therefrom,  liability  on  the  part 
of  the  negligent  party  to  the  person  injured 
will  generally  exist,  in  the  absence  of  any 
other  controlling*  element  or  fact,  and  this, 
too,  without  regatxl  to  the  legal  relationship 
of  the  parties. 

For  other  eases,  see  Negligence,  I.  a,  in  Dig. 
1-52  N.  8. 

Same  —  co-ooifttr actors  **•  <5are  in  "work. 

4.  Where  the  defendants  had  a  contract 
with  a  school  board  to  erect  a  school  build- 
ing complete  save  a  heating  and  ventilating 
system,  and  the  company  for  whom  the 
plaintiff  was  working  had  a  contract  with 
the  said  school  board  for  installing  the  said 
heating  and  ventilating  system,  and  the  de- 
fendants and  the  company  for  whom  the 
plaintiff  was  working  were  each  at  the 
same  time  carrying  out  their  respective  con- 
tracts with  the  school  board,  and  the  de- 
fendants, under  and  by  virtue  of  the  terms 
of  their  contract,  were  to  furnish  and  in- 
stall joists  in  the  attic  of  said  school  build- 
ing, upon  which  a  tank  that  was  to  be  a 
part  of  the  heating  and  ventilating  system 
was  to  be  placed  by  the  plaintiff,  and  the 
defendants  knew  that  this  was  one  of  the 
purposes  for  which  the  said  joists  were  to 
be  used,  and  after  the  defendants  had  se- 
lected and  installed  the  said  joists  in  said 
attic,  but  before  said  defendants  had  fully 
completed  their  contract  with  said  school 
board  and  turned  the  buildins^.over  to  the 
school  board,  the  plaintiff,  in  installing  the 
said  tank,  went  upon  said  joists,  and  one 
of  the  joists  broke,  and,  as  a  resuK  thereof, 
the  plaintiff  fell  and  was  injured, — held,  that 
if  the  defendants  knew,  or,  by  the  exercise  of 
ordinary  oare,  could  have  known,  that  the 
plaintiff  might  be  reasonably  expected  to 
go  upon  the  joists  in  installing  the  tank,  the 
defendant  owed  the  plaintiff  the  duty  to 
exercise  ordinary  care  in  the  selection  of 
mid  joists,  although  the  relation  of  master 
and  servant  did  not  exist. 

For  other  cases,  see  Negligence^  /.  c,  1,  in 
Dig.  1-^i  N.  S. 


Sunday  -•-  labor  *-  injury  -*-  rlirhts. 

5.  The  fact  that  the  plaintiff  was  injured 
on  Sunday,  while  at  work  in  violation  of 
the  Sunday  law  of  the  state  of  Oklahoma, 
is  not  a  bar  to  a  recovery. 

For  other  cases,  see  Sunday,  V.  in  Dig.  1-52 
N.  S. 

Judgment  —  sustaining  demurrer  -*  res 
Judicata. 

6.  When  a  demurrer  to  the  plaintiff's 
petition  is  sustained  and  the  eourt,  by  its 
order,  duly  entered  upon  the  record,  allows 
the  plaintiff  a  certain  time  in  which  to 
make  his  election  as  to  whether  or  not  he 
will  stand  upon  the  sufficiency  of  his  peti- 
tion, and  the  plaintiff,  before  the  expiration 
of  the  time  in  which  he  is  required  to  make 
such  election,  files  a  motion  to  dismiss  the 
cause  without  prejudice,  and  the  eourt  sus- 
tains the  motion  and  makes  an  order  dis- 
missing the  cause  without  prejudice,  the  or- 
der sustaining  the  demurrer  is  not  such  a 
final  adjudication  as  will  defeat  another  ac- 
tion between  the  same  parties  in  another 
court,  on  the  san^e  facts  as  set  out  in  the 
petition  to  which  the  demurrer  was  sus- 
tained. 

For  other  cases,  see  Judgment,  II.  5,  in  Dig. 
1-52  N.  S. 

Joint  debtors  -*  release  —  covenant  not 
to  sue. 

7.  An  instrument,  executed  to  a  joint 
tort-feasor  in  the  following  language:  "I  do 
agree  and  covenant  that  I  ekmXi  never  insti- 
tute  or  prosecute  any  suit  on  account  of  my 
said  injuries  against  said  .  .  .  L  .  .  . 
and  .  .  .  K,  or  either  of  them,"  etc., 
is  merely  a  covenant  not  to  sue,  and  not  a 
release,* and  will  not  operate  to  discharge 
another  joint  tort-feasor  from  liability. 
For  other  cases,  see  Joint   Creditors  and 

Debtors,  11.  in  Dig.  l-^B  N.  8. 

Instructions  -*  correctness. 

8.  Instruction  as  to  measure  of  damages 
upheld  on  authority  of  Midhuid  Valley  R. 
Co.  V.  Billiard,  -*  Okla.  -^,  148  Pac.  1001, 
and  authorities  thereiB  cited. 

For  other  c<utes,  see  Trial,  HI.  e,  2,  in  Dig. 
1-52  N.  8. 

(January  24,  1910.) 
• 

I?  RROR  to  the  Superior  Court  for  Okla- 
j  homa  County  to  review  a  judgment  in 
plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries 
alleged  to  have  been. caused  by  defendants' 
n^Iigence.    Affirmed. 

The  facts  are  stated  in  the  Commission-* 
er's  opinion. 


(K.S.)  669,  670,  involving  the  liability  of 
towns  and  municipalities  for  injuries  to 
persons  while  traveling  on  Sunday,  by  de- 
fects and  obstructions  in  streets  and  high- 
ways, are  not  within  the  scope  of  this  note, 
snd  are  distingui^able  in  so  far  as  they 
eonaider  the  question  whether  or  not  i^ere 
had  been  a  violation  of  the  Sundav  law, 
L.R.A.1917A.  9 


without  discussing  the  effect  of  such  a  viola- 
tion upon  the  right  of  action  for  personal 
injuries. 

For  other  cases  treating  of  the  effect  of 
a  violation  of  Sunday  law,  consult  Index  tv 
L.R.A.  Notes  and  Digest  under  the  title 
"Sunday." 
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Messrs.  Everest  Sk  Campbell,  for  plain- 
tiffs in  error: 

Defendants  did  not  owe  plaintiff  the 
duty  of  protecting  him,  or  of  furnishing 
him  a  place  in  which  to  work,  or  of  ad- 
vising him  with  regard  to  the  strength  or 
weakness  of  the  joists,  there  being  no  priv- 
ity of  contract  between  him  and  them. 

Bokoshe  Smokeless  Coal  Co.  ▼.  Morehead, 
34  Okla.  424,  126  Pac.  1033;  Gorham  v. 
Gross,  125  Mass.  232,  28  Am.  Rep.  224; 
Burke  v.  De  Castro  ft  D.  Sugar  Ref.  Co.  11 
Hun,  364;  Bright  v.  Bamett  &  R.  Co.  88 
Wis.  299,  26  L.R.A.  524,  60  N.  W.  418; 
The  Joseph  B.  Thomas,  81  Fed.  578;  Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Watson,  36  Okla 
1,  127  Pac.  603;  Giles  v.  Diamond  State 
Iron  Co.  7  Houst.  (Del.)  453,  8  Atl.  368,  13 
Am.  Neg.  Cas.  772;  Miner  v.  Franklin  Coun- 
ty Teleph.  Co.  83  Vt.  311,  26  L.R.A.(N.S.) 
1195,  75  Atl.  653;  Covington  &  C.  Bridge 
Co.  v.  Goodnight,  22  Ky.  L.  Rep.  1242,  60 
S.  W.  415;  McGuire  v.  Bdl  Teleph.  Co.  167 
N.  Y.  208,  62  L.R.A.  437,  60  N.  E.  433; 
l4ibatt.  Mast,  ft  S.  §  1073;  Cheatham  v. 
Hogan,  50  Wash.  465,  22  L.R.A.(N.S.)  961, 
97  Pac.  499;  American  Mach.  Co.  v.  Ferry, 
141  Ky.  372,  132  S.  W.  546;  Clark  v.  Union 
Iron  &  Foundry  Co.  234  Mo.  436,  45  L.R.A. 
(N.S.)  295,  137  8.  W.  577;  Yellow  Pine 
Oil  Co.  V.  Noble,  —  Tex.  Civ.  App.  — ,  97 
S.  W.  332;  Frisco  Lumber  Co.  v.  Spivey, 
40  Okla.  633,  140  Pac.  167;  SalHotte  v. 
King  Bridge  Co.  65  L.R.A.  620,  58  C.  C. 
A.  466,  122  Fed.  378;  Daugherty  v.  Herzog, 
345  Ind.  255,  32  L.R.A.  837,  57  Am.  St. 
Rep.  204,  44  N.  £.  457 ;  Curtin  v.  Somerset, 
140  Pa.  70,  12  L.R.A.  322,  23  Am.  St  Rep. 
220,  21  Atl.  244;  Whart.  Ne^.  §  439; 
Albany  v.  Cunliff,  2  N.  Y.  165;  First  Presby. 
Congregation  v.  Smith,  163  Pa.  561,  26 
L.R.A.  504,  43  Am.  St.  Rep.  808,  30  Atl. 
279;  Hagen  v.  Schleuter,  236  111.  467,  22 
IaRJV.(N.S.)   866,  86  N.  E.  112. 

So  far  as  defendants  were  concerned, 
plaintiff  was  a  bare  licensee,  even  if  it  be 
assumed  that  he  was  there  with  their 
permission.  • 

Emerson  v.  Bergin,  76  Cal.  197,  18  Pacj 
264;  Great  Falls  Waterworks  Co.  v.  Grent 
Northern  R,  Co.  21  Mont.  487,  54  Pac. 
963;  Means  v.  Southern  California  R.  Co. 
144  Cal.  473,  77  Pac.  1001,  1  Ann.  Cas.  206, 
17  Am.  Neg.  Rep.  1;  Connell  v.  Keokuk 
Electric  R.  A  Power  Co.  .131  Iowa,  622,  109 
N.  W.  177;  Blackstone  v.  Chelmsford 
Foundry  Co.  170  Mass.  321,  49  N.  E.  635; 
Beehler  v.  Daniels,  18  R.  I.  563,  27  L.R.A. 
612,  49  Am.  St.  Rep.  790,  29  Atl.  6 ;  Vander- 
b^k  V.  Hendry,  34  N,  J.  L.  467;  Gibson  v. 
Leonard,  143  IlL  182,  17  L.R.A.  588,  36  Am. 
St.  Rep.  376,  32  N.  E.  1^. 

Plaintiff  having  submitted  his  amended 
petition  setting  up  all  the  rights  he  claimed 
L.R.A.1917A. 


against  defendants,  the  judgment  of  t!.e 
court  that  the  amended  petition,  taking  all 
of  it  as  true,  did  not  entitle  him  to  recover, 
was  a  final  judgment. 

Bissell  V.  Spring  Valley  Twp.  124  U.  S. 
225,  31  L.  ed.  411,  8  Sup.  Ct.  Rep.  495; 
Chicago  V.  Partridge,  248  111.  442,  94  X.  E. 
115;  McDuffie  V.  Geiser  Mfg.  Co.  41  Okla. 
488,  138  Pac.  1029;  Hyatt  v.  Challiss,  59 
Kan.  422,  53  Pac.  467;  St.  Joseph  k  D.  C. 
R.  Co.  v.  Dryden,  17  Kan.  278;  Schafer  v. 
Weaver,  20  Kan.  294. 

Any  agreement  which  acknowledges  satis- 
faction for  injuries  received  in  cases  of  this 
kind  is  a  release. 

Rogers  v.  Cox,  66  N.  J.  L.  432,  50  Atl. 
143;  Abb  v.  Northern  P.  R.  Co.  28  Wash. 
426,  68  L.R.A.  293,  92  Am.  St.  Rep.  864, 
68  Pac.  964;  Seither  v.  Philadelphia  Trac- 
tion Co.  126  Pa.  397,  4  L.R.A.  54,  11  Am. 
St.  Rep.  905,  17  Atl.  338;  Hartigan  v. 
Dickson,  81  Minn.  284,  83  N.  W.  1091; 
Ellis  v.  Esson,  50  Wis.  138,  36  Am.  Rep. 
830,  6  N.  W.  518:  Chicago  v.  Babcock,  143 
111.  358,  32  N.  E.  271;  Gilbert  v.  Finch,  173 
N.  Y.  465,  61  L.R.A.  807,  93  Am.  St.  Rep. 
623,  66  N.  E.  133;  Edens  ▼.  Fletcher,  79 
Kan.  139,  19  L.R.A.  (N.S.)  618,  98  Pac. 
784;  Carey  v.  Bilby,  63  C.  C.  A.  361,  129 
Fed.  203;  El  Paso  &  S.  R.  Co.  v.  Darr,  — 
Tex.  Civ.  App.  — ,  93  S.  W.  166. 

Where  a  specific  standard  for  measure 
df  damages  is  fixed  by  the  statute,  all  liti- 
gants have  the  right  to  have  that  standard 
fixed  whenever  an  instruction  on  the  meas- 
ure of  damages  is  given  to  the  jury. 

Smith  V.  Milwaukee  Builders*  k  T.  Exch. 
91  Wis.  360,  30  L.R.A.  504,  61  Am.  St.  Rep. 
912,  64  N.  W.  1041;  Block  v.  Milwaukee 
Street  R.  Co.  89  Wis.  371,  27  L.R.A.  365, 
46  Am.  St.  Rep.  849,  61  N.  W.  1101 ;  Penn- 
sylvania Co.  V.  Files,  65  Ohio  St.  403,  62  N. 
E.   1047. 

Messrs.  Ames,  Chambers,  Lowe,  & 
Richardson  and  Hogsctt  &  Boyle,  for  de- 
fendant in  error: 

Defendants  owed  plaintiff  the  duty  of 
using  ordinary  care  and  skill  to  avoid  in- 
jury to  him,  and  particularly  the  duty  of 
using  ordinary  care  in  selecting  and  in> 
stalling  the  joists  upon  which  he  would  be 
required  to  work. 

Devlin  v.  Smith,  89  N.  Y.  470,  42  Am. 
Rep.  313;  Heaven  v.  Pender,  L.  R.  11  Q. 
B.  Div.  503,  52  L.  J.  Q.  B.  N.  S.  702,  49 
L.  T.  N.  S.  357,  47  J.  P.  709,  19  Eng.  Rul. 
Cas.  81;  American  Engineering  &  Constr. 
Co.  V.  Kostolnik,  141  Ky.  8,  131  S.  W.  l033; 
Donnelly  v.  Hufschmidt,  79  Cal.  74,  21  Pac. 
546;  Pittsfield  Cottonwear  Mfg.  Co.  v. 
Pittsfield  Shoe  Co.  71  N.  H.  522,  60  L.R.A. 
116,  53  Atl.  807,  13  Am.  Neg.  Rep.  363; 
Olson  y.  Phoenix  Mfg.  Co.  103  Wis.  337,  79 
N.  W.  409;  Coughtry  v.  Globe  Woolen  Co. 
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56  X.  Y.  124,  15  Am.  Rep.  38T;  Fish  t. 
Waverley  Electric  Light  &  P.  Co.  189  N. 
Y.  336,  13  L.R.A.(N.S.)  228,  82  N.  E. 
150:  Pennsylvania  Steel  Co.  v.  Ellmore  k 
H.  Contracting  Co.  175  Fed.  176;  O'Brien 
r.  American  Bridge  Co.  110  Minn.  364,  32 
I^K.A.(N.S.)  980,  136  Am.  St,  Rep.  603, 
125  N.  W.  1012;  Bill  v.  New  York  Expanded 
-Metal  Co.  60  App.  Div.  470,  69  N.  Y. 
Snpp.  989;  Cameron  v.  Vandergriff,  53  Ark. 
:J81,  13  S.  W.  1092;  Lochring  v.  Westlake 
Constr.  Co.  118  Mo.  App.  163,  94  S.  W.  747; 
Hutch ineon  v.  Richmond  Safety  Gate  Co. 
247  Mo.  71,  152  S.  W.  60;  Clark  v.  St. 
Tx>uis  &  Suburban  R.  Co.  234  Mo.  396,  137 
S.  \V.  583;  Clark  v.  Union  Iron  &  Foundry 
Co.  234  Mo.  436,  45  L.R.A.(N.S.)  296,  187 
S.  W.  577;  Trout  v.  Laclede  Gaslight  Co. 
151  Mo.  App.  207,  132  S*.  W.^58;  Appei  v. 
Eaton  &  P.  Co.  97  Mo.  App.  428,  71  S.  W. 
741:  Flanagan  v.  Wells  Bros.  Co.  287  III. 
82.  127  Am.  St.  Rep.  315,  86  N.  E.  609; 
Kitchen  v.  Riter-Conley  Mfg.  Co.  207  Pa. 
:)r>8,  56  Atl.  1083,  16  Am.  Neg.  Rep.  678; 
Crane  Elevator  Co.  v.  Lippert,  11  C.  C.  A. 
r>21,  24  U.  S.  App.  176,  63  Fed.  942; 
Young  V.  Waters-Pierce  Oil  Co.  185  Mo. 
634»  84  S.  W.  929;  Newark  Electric  Light 
&  P.  Co.  V.  Garden,  37  L.R.A.  726,  23  C. 
C.  A.  649,  39  U.  S.  App.  416,  78  Fed  74; 
Peters  v.  Johnson  (Peters  v.  Jackson)  50 
W.  Va.  644,  57  L.R.A.  428,  88  Am.  St.  Rep. 
900,  41  S.  E.  190;  1  Thomp.  Neg.  §  688; 
Moll,  Independent  Contractors  &  Employers' 
Liability,  §  226,  p.  341;  O'Brien  v.  Amer- 
ican  Bridge  Co.  110  Minn.  364,  32  L.R.A. 
X.S.)  980,  136  Am.  St.  Rep.  503,  125  N. 
W.  1012. 

If  the  defendants  owed  the  duty  of  exer- 
cising ordinary  care  in  the  selection  of  the 
joists,  then  plaintiff  had  a  right  to  assume 
that  they  would  perform  that  duty. 

Oiles.v.  Diamond  State  Iron  Co.  7  Houst. 
(Del.)  453,  8  Atl.  368,  13  Am.  Neg.  Cas. 
772.  *^.  - 

The  fact  that  the  accident  oecuiTed  on 
Sunday  could  not  be  considered  h^  any  way 
the  proximate  cause  of  the  aceident,  and 
this  question  is  therefore  wholly  imma- 
terial. 

Kansas  City  v.  Orr,  62  Kan.  61,  50  L.R.A. 
783,  61  Pac.  397,  8  Am.  Neg.  Rep.  36;  Dut- 
ton  v.  Weare,  17  N.'  H.  34,  43  Am.  Dec. 
.>90;  Platz  v.  Cohoes,  89  N.  Y.  219,  42  Am. 
Rep.  286;  Black  v.  Lewiston,  2  Idaho,  276, 
13  Pac.  80;  Davidson  v.  Portland,  69  Me. 
116,  31  Am.  Rep.  253;  Norris  v.  Litchfield, 
.15  X.  n.  271,  69  Am.  Dec.  546;  Corey  v. 
Bath.  35  X.  H.  530:  Sewell  v.  Webster,  59 
\.  II.  586;  Wentwortli  v.  Jefferson,  60  N. 
H.  1.58;  Sutton  v.  Wauwatosa,  29  Wis.  21, 
9  Am.  Rep.  534 ;  Orop«  V.  Miller,  93  Iowa; 
72,  26  L.R.A.  605,  61  K.  W.  385;  Schmid 
V.  Humphrey,  48  Iowa,  652,  80  Am.  Rep. 
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414;  White  v.  Lang,  128  Mass.  598,  35  Am. 
Rep.  402;  Carroll  v.  Staten  Island  R.  Co. 
58  N.  Y.  136,  17  Am.  Rep.  221;  Delaware, 
L.  &  W.  R.  Co.  v.  Trautwein,  62  N.  J.  L. 
169,  7  L.R.A.  435,  19  Am.  St.  Rep.  442, 
19  Atl.  178,  5  Am.  Neg.  Cas.  21 ;  Knowlton 
V.  Milwaukee  City  R.  Co.  59  Wis.  278,  18 
N.  W.  17;  Taylor  v.  Star  Coal  Co.  110  Iowa, 
40,  81  N.  W.  249;  Illinois  C.  R.  Co.  v.  Dick, 
91  Ky.  434,  16  S.  W.  665;  Louisville,  N.  A. 
&  C.  R.  Co.  V.  Buck,  116  Ind.  566,  2  L.R.A. 
520,  9  Am.  St.  Rep.  883,  19  N.  £.  453; 
Solarz  V.  Manhattan  R.  Co.  8  Misc.  656, 
29  N.  Y.  Supp.  1123,  affirmed  in  11  Misc. 
715,  32  N.  Y.  Supp.  1149. 

The  court  was  expressly  authorized  to 
dismiss  this  cause  without  prejudice  to 
plaintiff's  future  action. 

Schafer  v.  Weaver,  20  Kan.  294;  ColliuB 
V.  Metropolitan  L.  Ins.  Co.  232  111.  37,  14 
L.R.A.(N.S.)  356,  122  Am.  St.  Rep.  54, 
83  N.  E.  542,  13  Ann.  Cas.  129;  Oklahoma 
City  V.  McMaster,  196  U.  S.  533,  49  L. 
ed.  589,  25  Sup.  Ct  Rep.  324;  Bode  v. 
New  England  Invest.  Co.  1  N.  D.  121,  45 
N.  W.  197;  Keehl  v.  Sclialler,  6  Dak.  499, 
50  N.  W.  195 ;  Harrison  v.  Remington  Paper 
Co.  3  L.R.A.(N.S.)  954,  72  C.  C.  A.  406, 
140  Fed.  385,  5  Ann.  Cfts.  314;  Mason  v. 
Kansas  City  Belt  R.  Co.  226  Mo.  212,  26 
L.R.A.  (N.S.)  914,  125  S.  W.  1128;  John 
li  Estate  V.  Brown,  119  C.  C.  A.  458,  201 
Fed.  242;  Detroit  v.  Detroit  R.  Co.  134 
Mich.  11,  104  Am.  St.  Rep.  600,  95  N.  W. 
992,  99  N.  W.  411;  Taylor  v.  Slater,  21  R. 
I.  104,  41  Atl.  1001;*Seamster  v.  Black- 
stock,  83  Va.  232,  5  Am.  St.  Rep.  262,  2 
S.  E.  36;  Newberry  v.  Ruffin,  102  Va.  73, 
45  S.  E.  733. 

A  covenant  not  to  sne,  given  to  one  joint 
tort-feasor,  does  not  release  the  other. 

Gilbert  v.  Finch,  173  N.  Y.  465,  61  L.R.A. 
807,  93  Am.  St.  Rep.  623,  66  N.  E.  133; 
34  tyc.  1084;  Hawkins  v.  Missouri  P.  R. 
Co.  182  Mo.  App.  323,  170  S.  W.  469,  7 
N.  C.  C.  A.  1003;  McDonald  v.  Goddard 
Grocery  Co.  184  Mo.  App.  432,  171  8.  W. 
650;  Chicago  v.  Babcoek,  148  111.  358,  32 
N.  E.  271. 

Even  where  an  absolute  release  for  a 
consideration  is  executed  on  behalf  of  one 
not  shown  to  be  a  joint  wrongdoer,  it  will 
not  operate  to  discharge  the  others  who  are 
responsible. 

Wagner  v.  Union  Stock  Yards  &>  Transit 
Co.  41  III.  App.  410;  Western  Tube  Co.  v, 
Zang,  85  111.  App.  63;  Kentucky  &  I. 
Bridge  Co.  v.  Hall,  125  Ind.  220,  25  N.  K. 
219;  Turner  v.  Hitchcock,  20  Iowa,  310; 
Missouri,  K.  A  T.  R.  Co.  v.  McWlierter,  59 
Kan.  351,  53  Pac.  135;  Wardell  v.  McOon- 
nell,  25  Neb.  558,  41  N.  W.  548;  Wil«on  v. 
Reed,  3  Johns.  175 ;  Atlantic  Dock  Co.  v. 
New  York,  58  N.  Y.  64;  Thoma^v.  Central 
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R.  Co.  194  Pa.  511,  45  Atl.  344 ;  Iddinga  v. 
Citizens'  State  Bank,  3  Neb.  (Unof.)  750, 
92  N.  W.  578;  Hirachfleld  v.  Alsberg,  47 
Misc.  141,  93  N.  Y.  Supp.  617;  Pittsburg 
R.  Co.  V,  Chapman,  76  G.  C.  A.  418,  146 
Fed.  886;  Sieber  v.  Amunson,  78  Wis.  679, 
47  N.  W.  1126. 

The  instruction  as  to  the  measure  of  dam- 
ages was  not  erroneo^^s. 

McCai-thy  v.  St.  I^is  Transit  Co.  108 
Mo.  App/317,  83  SAWt.298;  Holden  v. 
Missoui^  P.  R.  Co.  lOS^Mo.  App.  665,  84  S. 
W.  133;  >parard  v.  Manufacture]:s'  Coal  & 
Coke  Co.  ^07  Mo.  242,  105  S.  W.  7«7;  Cen- 
tral  Texas  &  W.  R.  Co.  v.  Gibson,  -^  Tex. 
Civ.  App.  — ,  83  S.  VV.  862;  Lackland  v. 
Lexington  t^al  Min.  Co.  110  Mo.  App.  634, 
85  S.  W.  397;  Kendall  v.  Albia,  73  Iowa, 
241,  34  N.  W.  833;  Hamilton  v.  Great  Falls 
Street  R.  Co.  17  Mont.  334,  42  Pac.  860,  43 
Pac.  713;  GuK,  C.  &  S.  F.  R.  Co.  v.  Harriett, 
80  Tex.  82,  16  S.  W.  556 ;  Harrison  v.  Ayr- 
shire, 123  Iowa,  528,  99  N,  W.  132;  Bailey 
V.  Centerville,  108  Iowa,  20,  78  N.  W.  831; 
Muncie  Pulp  Co.  v.  Hacker,  37  Ind.  App. 
194,  76  N.  E.  770;  Kirkham  v.  Wheeler- 
Osgood  Co.  39  Wash.  415,  81  Pac.  869,  4 
Ann.  Cas.  532,  18  Am.  Neg.  Rep.  661 ;  Union 
Gold  Min.  Co.  v.  Crawford,  29  Colo.  511, 
69  Pac.  600,  22  Mor.  Min.  Rep.  213. 

Broivn,  C,  filed  the  following  opinion: 
The  plaintiffs  in  error  will  be  herein- 
after called  the  defendants,  and  the  defend- 
ant in  error  will  be  hereinafter  called  tlte 
plaintiff,  in  accord  with  their  respective 
titles  in  the  trial  court. 

The  school  district  at  Mountain  View, 
Oklahoma  on  the  14th  day  of  July,  1909, 
entered  into  two  contracts,  one  for  the  con- 
struction of  a  school  building  and  one  for 
the  installation  of  a  heating  and  ventilating 
system  in  said  building.  The  defendants 
had  the  contract  for  the  construction  of  said 
building,  and  were  to  furnish  all  material 
and  do  all  the  work  necessary  to  a  complete 
structure,  in  accordance  with  certain  plans 
and  specifications,  save  the  installation  of 
the  said  heating  and  ventilating  system. 
Lewis  &  Kitchens  had  the  contract  to  in- 
stall the  heating  and  ventilating  system,  in 
accordance  with  certain  plans  and  specifi- 
cations. It  was  required  by  the  plans  and 
specifications  for  the  building  that  a  certain 
tank,  which  was  a  part  of  the  heating  and 
ventilating  system  to  be  installed  by  the 
said  Lewis  &  Kitchens,  was  to  be  supported 
by  the  joists  in  the  attic  of  the  said  build- 
ing, and  these  joists  were  to  be  furnished 
and  placed  in  said  building  by  the  defend- 
ants, and  the  defendants  knew  that  the  same 
were  to  be  used  as  a  support  for  said  tank. 
The  joists  were  made  of  pine  lumber,  size 
2x6,  and  12  or  14  feet  in  length,  and  were 
L.R.A.1917A. 


placed  16  inches  apart  from  center  to  cen- 
ter,  and  extended  north  and  south  from  one 
wall  to  another.  Said  joiffts  were  of  size 
and  length,  and  p^laced  the  distance  apart, 
as  called  for  by  the  plans  and  specifica- 
tions. The  plaintiff  was  superintendent  for 
Lewis  &  ICitchens,  and  had  charge  of  install- 
ing the  heating  and  ventilating  system. 
After  the  defendants  had  finished  their  work 
in  the  attic  where  this  tank  was  to  be 
placed,  but  before  they  had  fully  completed 
the  building  and  delivered  it  to  the  owner, 
the  plaintiff  went  into  the  attic  to  place  the 
tank,  and,  while  placing  the  tank  upon  said 
joists,  one  of  the  joists  broke,  and  the 
plaintiff  fell  some  12  or  15  feet  and  was 
considerably  injured.  The  evidence  tended 
to  show  that  said  joist  broke  by  reason  of 
being  windshaken  or  worm-eaten.  Plaintiff 
brought  this  action  against  the  defendants 
to  recover  damages  for  the  personal  injuries 
received  by  the  fall,  basing  his  petition 
upon  the  above  facts,  with  the  allegation  as 
to  n^ligence  as  follows:  ".  .  .  .  De- 
fendants were  careless  and  negligent  in  put- 
ting in  place  and  maintaining  said  weak, 
rotten,  and  defective  joist,  when  they  knew, 
or  by  the  exercise  of  ordinary  care  could 
have  known,  of  its  condition;  and  when 
they  knew  the  purpose  said  joist  was  intend- 
ed to  serve;  and  when  they  knew  it  would 
be  necessary  for  this  plaintiff  and  other 
workmen,  while  in  and  about  their  work,  to 
walk  over  and  upon  and  stand  upon  this 
and  other  joists:  and  when  they  knew  that 
plaintiff  and  other  workmen  intended  to 
work  upon  and  about  said  joists;  and  when 
they  knew,  or,  by  the  exercise  of  reasonable 
care,  could  have  known,  that  said  joist  was 
liable  to  break  and  injure  this  plaintiff  or 
other  workmen." 

The  plaintiff  recovered  judgment  against 
the  defendants  for  $3,000.  Defendants  filed 
a  motion  for  a  new  trial,  and  same  was 
overry^ed  and  exceptions  allowed,  and  the 
case  isN^rought  here  to  have  the  action  of 
the  trial'^court  reviewed.  We  deem  it  un- 
necessary, **at  this  time,  to  make  a  fuller 
statement  of  facts,  as  same  will  more  fully 
appear,  where  they  are  necessary  to  be  stat- 
ed, in  the  discussion  of  the  various  assign- 
ments of  error  to  be  considered  by  the  court. 

The  first  point  urged  by  the  defendants 
calls  for  a  determination  of  the  trial  court's 
action  in  overruling  a  demurrer  to  the  peti- 
tion, a  demurrer  to  the  evidence,  and  refus- 
ing to  direct  a  verdict  in  favor  of  the  de- 
fendants. 

The  defendants  claim  that  they  owed  the 
plaintiff  no  duty  at  the  time  he  was  in- 
jured, and  that  therefore  there  can  be  no 
liability.  It  is  a  familiar  proposition  that 
in  every  case  involving  actionable  negli- 
i  gence,  there  are,  of  necessity,  three  constit- 
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vent  elements,  to  its  ezistenee:  First,  the 
existence  of  a  duty  on  the  part  of  the  per- 
son complained  against  to  protect  the  com- 
plainant from  the  injury  of  which  he 
complains;  second,  the  failure  of  the  de- 
fendant to  perform  that  duty;  third,  injury 
to  the  plaintiff  resulting  froin  such  failure 
of  the  defendant.  And  it  is  only  when  these 
elements  are  brought  together  unitedly  that 
actionable  negligence  is  constituted.  The 
absence  of  an  affirmative  showing  of  any 
one  of  these  essential  elements  renders  the 
petition  bad,  or  the  evidence  insufficient. 
Loehring  v.  Weetlake  Const  r.  Co.  118  Mo. 
App.  163,  94  S.  W.  747;  Faurot  v.  Okla- 
homa Wholesale  Grocery  Co.  21  Okla.  104, 
17  L.R.A.(N.S.)  136,  05  Pac.  463;  Faris  v. 
Hoberg,  134  Ind.  269,  39  Am.  St.  Rep.  261, 
33  N.  E.  1028;  Texas  Co.  v.  Collins,  42 
Okla.  374,  141  Pac.  783;  Chicago,  R.  I.  k 
P.  R.  Co.  V.  Mclntire,  29  Okla.  797,  119 
Pac.  1008;  St.  Louis  &  S.  F.  R.  Co.  v.  Lee, 
37  Okla.  545,  46  L.R.A.(N.S.)  357,  132 
Pac.   1072. 

With  these  principles  in  mind  we  shall 
examine  the  facts  of  the  cape.  The  plain- 
tiflr  was  not  in  the  employ  of  the  defend- 
ants; there  was  no  privity  of  contract  exist- 
ing. Therefore  the  relation  of  master  and 
servant  did  not  obtain.  But  the  defendants 
had  a  contract  with  the  school  board  to 
erect  a  building  complete  save  the  heating 
and  ventilating  system;  the  company  for 
whom  the  plaintiff  was  working  had  the 
contract  with  the  school  board  for  install- 
ing the  heating  and  ventilating  system. 
Both  contractors  were  carrying  out  the 
terms  of  their  contracts  at  the  same  time; 
the  defendants  were  doing  the  general  con- 
struction work,  and  the  plaintiff,  for  his 
company,  was  installing  the  heating  and 
ventilating  system.  The  defendants,  by  the 
terms  of  their  contract,  were  to  furnish  and 
place  the  joists  in  the  attic,  upon  which 
the  plaintiff's  company  was  to  place  the 
tank.  It  was  not  only  necessary  that  the 
joists  be  furnished  and  installed  in  order 
that  the  defendants  might  complete  the 
building,  but  it  was  also  necessary  that 
they  be  furnished  and  installed  in  order 
that  the  tank  of  the  heating  and  ventilat- 
ing system  be  supported ;  and  the  defendants 
knew  that  this  was  one  of  the  purposes  for 
which  the  joists  were  to  be  used.  Now,  did 
they  owe  the  plaintiff  any  duty  in  the  selec- 
tion of  the  joists?  In  the  case  of  Delvin 
T.  Smith,  89  N.  Y.  470,  42  Am.  Rep.  311, 
the  defendant,  who  was  a  scaffold  builder, 
was  employed  by  a  painter  to  construct  a 
scaffold,  and  he  defectively  constructed  it, 
and  it  gave  way  and  killed  a  person  who 
was  in  the  employ  of  the  painter,  and  the 
supreme  court  of  New  York  held  the  de- 
fendant liable.  In  the  case  of  Loehring  v. 
L.R.A.1917A. 


Westlake  Constr.  Co.  118  Mo.  App.  163,  94 
S.  W.  747,  the  court  had  under  considera- 
tion a  proposition  that  involved  the  same 
principle  that  we  have  in  the  instant  case, 
and  the  court,  in  the  course  of  the  opinion, 
said:  "It  is  now  well  settled,  in  the 
law  of  negligence  applicable  to  cases  of 
this  nature,  that  there  are  duties  owing, 
the  violation  of  which  will  constitute  ac- 
tionable negligence,  in  instances  other  than 
those  arising  out  of  privity  of  contract, 
and  many  such  arising  outside  of  the  re- 
lation of  master  and  servant,  etc.  The 
principle  finds  application  in  that  class  of 
cases  where  the  injured  party  is  rightfully 
on  the  premises,  and  is  injured  by  the  negli- 
gence of  another  under  such  circumstances 
as  could  reasonably  have  been  foreseen, 
been  contemplated,  and  the  probable  injury 
averted  by  ordinary  care  on  the  part  of  the 
person  whose  act  caused  the  injury." 

The  supreme  court  of  Illinois,  in  the  case 
of  Flanagan  v.  Wills  Bros.  Co.  237  111.  82, 
127  Am.  St.  Rep.  315,  86  N.  E.  609,  an- 
nounced the  following  doctrine:  "One  en- 
gaged in  the  construction  of  a  building 
certainly  owes  to  another  engaged  in  the 
same  work  and  exercising  due  care  for  his 
OTin  safety  the  duty  of  exercising  care  to 
do  his  work  in  such  a  way  as  not  to  negli- 
gently injure  the  other." 

See  also  Heaven  v.  Pender,  L.  R.  11  Q. 
B.  Div.  603-509,  52  L.  J.  Q.  B.  N.  S.  702, 
49  L.  T.  N.  S.  357,  47  J.  P.  709,  19  Eng. 
Ral.  Cas.  81;  Cameron  y.  Vandergriff,  53 
Ark.  381,  13  S.  W.  1092;  Young  v.  Waters- 
Pierce  Oil  Co.  185  Mo.  634,  84  S.  W.  929; 
Appel  V.  Eaton  &  P.  Co.  97  Mo.  App.  428, 
71  S.  W,  741;  Bill  v.  New  York  Expanded 
Metal  Co.  60  App.  Div.  470,  69  N.  Y.  Snpp. 
98»;  Kitchen  v.  Riter-Conley  Mfg.  Co.  207 
Pa.  558,  56  Atl.  1083,  15  Am.  Neg.  Rep. 
678;  1  Thomp.  Neg.  §  688. 

Thus  it  will  be  seen  that  the  rule  deduc- 
ible  from  the  authorities,  supra,  is  that, 
whenever  the  circmnstances  attending  the 
situation  are  such  that  an  ordinarily  pru- 
dent person  could  reasonably  apprehend 
that,  as  the  natural  and  probable  conse- 
quences of  his  act,  another  person,  right- 
fully there,  will  be  in  danger  of  receiving 
an  injury,  a  duty  to  exereisc  ordinary  care 
to  prevent  such  injury  arises,  and  if  such 
care  is  not  exercised  byithe  party  on  whom 
the  duty  rests,  and  injury  to  another  person 
results  therefrom,  liability  on  the  part  of 
the  negligent  party  to  the  person  injured 
will  generally  exist,  in  the  absence  of  any 
otiier  controlling  element  or  fact,  and  this, 
too,  without  regard  to  the  legal  relation- 
ship of  the  parties.  Hence  the  defendants, 
who  knew  that  the  joists  were  to  be  used 
to  support  the  tank  of  the  heating  and  ven- 
tilating system,  and  whose  duty  it  was  to* 
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select  and  install  the  same,  if  they  knew, 
or,  by  the  exercise  of  ordinary  care,  could 
have  known,  that  the  plaintiff  might  rea- 
sonably be  expected  to  go  upon  the  joists 
in  installing  the  tank,  owed  the  plaintiff  the 
duty  to  exercise  ordinary  care  in  the  selec- 
tion of  said  joists,  although  the  relation 
of  master  and  servant  did  not  exist. 

The  plaintifl*  was  injured  on  Sunday,  and 
the  court  permitted  the  plaintiff  to  testify, 
over  the  objection  of  the  defendants,  to  a 
conversation  that  he  had  with  the  defend- 
ants' foreman,  to  the  effect  that  the  fore- 
man told  him  to  go  ahead  and  work  on  Sun- 
day, and  that  he,  the  foreman,  carried  the 
key,  etc.  The  fact  that  the  plaintiff  was 
working  on  Sunday,  probably  in  violation 
of  the  Sunday  laws  of  the  state,  was  im- 
material, and  of  course  any  evidence  that 
was  introduced  merely  to  show  the  fact  that 
the  plaintiff  was  working  on  Sunday,  or 
that  he  was  advised  to  work  on  Sunday 
by  the  foreman,  was  immaterial,  for  if  the 
injury  occurred  by  reason  of  the  defendants' 
failure  to  use  ordinary  care  to  see  that  the 
joists  were  reasonably  suitable  for  the  pur- 
pose intended,  the  injury  was  as  liable  to 
occur  on  Monday,  or  any  other  secular  day, 
as  it  was  on  Sunday.  Kansas  City  v.  Orr, 
62  Kan.  61,  60  L.R.A.  783,  61  Pac.  397,  8 
Am.  Neg.  Rep.  36,  and  cases  therein  cited. 
However,  the  evidence  complained  of  was 
admissible  as  tending  to  show  that  the  de- 
fendants, who  were  the  general  contractors 
on  the  building,  had  not  yet  fully  completed 
the  same  and  turned  it  over  to  the  owners 
thereof. 

The  plaintiff  first  brought  this  action  in 
the  district  court  of  Oklahoma  county,  and 
a  demurrer  was  sustained  to  the  petition; 
the  order  sustaining  the  demurrer  being 
as  follows:  ''It  is  therefore  ordered,  ad- 
judged, and  decreed  by  the  court  that  said 
demurrer  and  the  same  is  hereby  sustained, 
to  which  the  plaintiff  in  open  court  duly 
excepted  and  still  excepts.  Thereupon,  upon 
request  of  the  plaintiff,  said  plaintiff  is  al- 
lowed ten  days  in  which  to  make  his  elec- 
tion whether  or  not  he  will  stand  upon  the 
sufficiency  of  his  amended  petition." 

Within  four  days  after  the  demurrer  was 
sustained,  the  plaintiff  filed  a  motion  to  dis- 
miss the  cause  without  prejudice,  and  the 
court  sustained  the  motion  and  made  an 
order  accordingly.  The  defendants  urge 
that  the  court  was  without  authority  to 
dismiss  the  cause  without  prejudice,  and 
that  the  order  sustaining  the  demurrer  was 
a  final  adjudication  of  the  rights  of  the 
parties,  and  that  the  trial  court  erred  in 
not  permitting  defendants  to  introduce  in 
evidence  the  proceeding  in  the  said  district 
court  to  establish  their  plea  of  res  judicata. 
The  statutes  of  Oklahoma  provide  that  the 
L.R.A.1917A. 


plaintiff  may  dismiss  the  cause  without  pre- 
judice to  future  action  "before  the  final  sub- 
mission of  the  case  to  the  jury»  or  to  the 
court  when  the  trial  is  by  the  court."  Okla. 
Rev.  Laws,  1910,  §  5126. 

The  Oklahoma  statute  touching  this  mat- 
ter is  identical  with  the  Kansas  statute.  In 
the  case  of  Ashmead  v.  Ashmead,  23  Kan. 
star  page  263,  the  supreme  court  of  Kansas, 
in  discussing  the  rights  of  the  plaintiff 
under  the  above  statute,  said:  *'It  will  be 
conceded  that,  after  the  final  submission  of 
the  case,  the  plaintiff  had  no  right  to  a  dis* 
missal  without  prejudice.  Up  to  that  time 
she  had  such  right,  and  could  exercise  it 
of  her  own  option,  without  the  consent  of 
the  defendant  or  the  permission  of  the  court. 
At  that  time  her  rights  in  that  respect 
ceased.  But  has  not  the  court  the  power, 
in  its  discretion,  to  permit  a  plaintiff,  even 
after  the  final  submission,  to  recall  that  sub- 
mission, and  dismiss  without  prejudice?  It 
would  be  both  strange  and  harsh  if  such 
power  did  not  exist." 

In  the  case  of  Mason  v.  Ryus,  26  Kan. 
464,  the  court  said:  "After  a  demurrer  to 
plaintiff's  evidence  has  been  sustained,  and 
before  any  judgment  is  in  fact  entered,  the 
right  of  the  plaintiff  to  dismiss  his  action 
without  prejudice  ceases;  but  the  court  ha» 
a  discretion  to  permit  him  to  so  dismiss. 
.  .  .  The  statutory  right  of  the  plaintiff 
to  dismiss  without  prejudice  may  have 
ceased,  but  the  discretionary  power  and  con- 
trol of  the  court  over  proceedings  before  it 
is  not  ended." 

In  Schafer  v.  Weaver,  20  Kan.  296,  the 
court  said :  "Where  a  demurrer  to  evidence 
is  submitted  to  the  court,  the  submission  is 
only  conditionally  final.  It  is  final  upon 
the  condition  that  the  court  shall  sustain 
the  demurrer,  .  .  .  or  if  the  court,  in 
its  discretion,  shall  reopen  the  case  for  the 
admission  of  evidence,  or  for  the  dismissal 
of  the  action  without  prejudice,  then  the 
submission  is  not  final,  or  a^  least  the  ac- 
tion of  the  court  thereon  i$  not  final." 
(Italics  are  ours.) 

In  the  instant  case,  the  district  court  of 
Oklahoma  county,  at  the  time  it  made  the 
order  sustaining  the  demurrer  to  the  peti- 
tion, did  not  take  final  action  in  the  case. 
It  did  not  require  the  plaintiff  at  that  time 
to  elect  as  to  whether  or  not  he  would  stand 
upon  the  demurrer,  and  make  the  proper 
orders  touching  such  election  and  finally 
disposing  of  this  phase  of  the  case;  but  it 
left  tlie  matter  open  for  a  period  of  ten 
days,  thus  neces3arily  Implying  that  in  the 
future  the  court  would  make  other  orders 
touching  this  phase  of  the  case  and  finally 
disposing  of  same;  and,  before  the  court 
finally  disposed  of  it,  the  plaintiff  obtained 
leave  of  the  court  to  dismiss  the  cause  with- 
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out  prejudice.  We  think  that,  under  the 
holding  of  the  Kansas  court,  supra,  it  was 
at  least  in  the  discretion  of  the  court  to 
allow  this  action  to  be  taken. .  Having  given 
such  permission,  the  ruling,  until  reversed, 
is  conclusive  in  any  collateral  inquiry,  and 
it  must  be  held  in  such  subsequent  inquiry 
that  there  had  been  no  final  adjudication j 
nothing  which  prevents  a  further  inquiry 
ma  to  the  rights  of  the  parties  growing  out 
of  the  alleged  facts.  Mason  v.  Ryus,  supra. 
After  the  injury  plaintiff  executed  an 
instrument  to  Lewis  k  Kitchens,  his  em- 
plovers,  stating  that,  for  a  certain  consid- 
eration, naming  it:  *'l  do  agree  and  cove- 
nant that  I  shall  never  institute  or  prose- 
cute any  suit  on  account  of  my  said  injuries 
against  said  .  .  .  L  and  .  .  .  K, 
or  either  of  them,"  etc.;  and  the  defendants 
complain  at  the  action  of  the  trial  court  in 
refusing  to  permit  the  said  instrument  to 
l>e  introduced  in  evidence  in  support  of  their 
answer  setting  up  a  release;  the  defendants 
claiming  that  the  instrument  executed  to 
Lewis  &  Kitchens  was  a  release,  and  that 
therefore,  under  the  doctrine  that  the  re- 
lease of  one  joint  tort-feasor  operates  as  a 
release  of  all,  the  said  instrument  was 
competent  evidence  to  support  their  said 
answer.  We  see  no  error  in  this  regard. 
The  contention  as  to  the  instrument  being  a 
release  is  not  tenable;  there  is  no  room 
whatever  to  doubt  the  meaning  of  the  in- 
strument; the  intentions  of  the  parties  were 
clearly  expressed  therein.  Under  the  light 
of  all  the  authorities,  it  is  a  covenant  not 
to  sue  Lewis  &  Kitchens;  therefore  it  is 
not  such  an  instrument  as  could  operate 
to  discharge  the  defendants  from  liability, 
though  Lewis  k  Kitchens  be  joint  tort- 
feasors with  the  defendants  in  the  infliction 
of  the  injury  upon  the  plaintiff.  34  Cyc. 
1084,  and  cases  cited.  Hawkins  v.  Missouri 
P.  R.  Co.  182  Mo.  App.  323,  170  S.  W.  459, 
7  N.  C.  C.  A.  1003;  McDonald  y.  Goddard 


Grocery  Co.  184  Mo.  App.  432,  171  S.  W. 
650;  24  Am.  k  Eng.  Enc.  Law,  293;  Mat- 
they  V.  Gaily,  4  Cal.  62,  60  Am.  Dec.  595; 
Miller  v.  Beck,  108  Iowa,  575,  79  X.  W. 
344;  Ellis  v.  Ei^son,  50  Wis.  138,  36  Am. 
Rep.  830,  6  N.  W.  518;  Chicago  v.  Smith, 
95  111.  App.  335;  Bell  v.  Perry,  43  Iowa, 
368;  Arnett  v.  Missouri  P.  R.  Co.  64  xMo. 
App.  368;  Snow  v.  Chandler,  10  N.  H.  92, 
34  Am.  Dec.  140;  Spt^ncer  v.  Williams,  2 
Vt.  209,  19  Am.  Dec.  711;  Duck  v.  Maeu 
[1892]  2  Q.  B.  511,  62  L.  J.  Q.  B.  N.  S. 
69,  4  Reports,  38,  67  L.  T.  N.  S.  547,  41 
Week.  Rep.  56,  57  J.  P.  23;  Texarkana 
Teleph.  Co.  v.  Pemberton,  86  Ark.  329,  111 
S.  W.  257. 

The  defendants  insist  that  that  part  of 
instruction  No.  15,  defining  measure  of  dam- 
ages, which  allows  a  recovery  for  loss  of 
future  wages  and  for  future  pain  and  suf- 
fering, is  erroneous,  in  that  it  does  not  re- 
quire the  jury  to  find  from  the  evidence 
that  such  damages  are  "certain  to  result." 
We  see  no  error  in  the  instruction  as  given, 
and  in  support  of  this  view  we  refer  to  the 
case  of  Midland  Valley  R.  Co.  y.  Hilliard, 
—  Okla.  — ,  148  Pac.  1001,  where  this 
court  upheld  an  instruction  not  nearly  so 
favorable  to  the  defendant  as  the  instruc- 
tion in  the  instant  case.  The  other  instruc- 
tions complained  of,  we  believe,  fairly  state 
the  law  applicable  to  this  case. 

From  a  careful  consideration  of  the  whole 
case  we  are  convinced  that  no  error  of  suf- 
ficient magnitude  to  warrant  a  reversal 
was  committed,  and  that  therefore  the  judg- 
ment should  be  affirmed. 

Per  Curiam: 

Adopted  in  whole. 

First  petition  for  rehearing  denied  July 
25,  1916;  second  petition  denied  October, 
1916. 


UNITED  STATES  SUPREME  COURT. 

FARMERS'   k  MECHANICS*   NATIONAL 
BANK  OF  PHILADELPHIA 

V. 

RIDGE  AVENUE  BANK  ct  al. 

(240  U.  S.  498,  60  L.  ed.  767,  36  Sup.  Ct. 

Rep.  461.) 

Bankruptcy  —  distribution  —  priorities 
—  partnership  and  individual  credi- 
tors. 

The  lack  of  any  partnership  assets  and 


of  any  solvent  partner  does  not  disentitle  a 
creditor  of  an  individual  partner  in  a  bank- 
rupt firm  to  be  paid  out  of  that  partner's 
individual  estate  to  the  exclusion,  if  neces- 
sary, of  the  creditors  of  the  partnership 
estate,  upon  the  theory  that  such  condi- 
tions create  an  exception  to  the  general  rule 
for  the  distribution  of  partnership  and  in- 
dividual estates  in  bankruptcy,  expressed 
in  the  Bankrupt  Act  of  July  i,  1898,  §  5, 
viz.,  that  partnership  creditors  shall,  in  the 
first  instance,  be  satisfied  from  the  net 
proceeds  of  the  partnership  estate,  and  credi- 


Note.  — The  decision  in  Fabmebs'  k  M. 
Nat.  Bank  v.  Ridge  Ave.  Bank,  rejecting 
the  claimed  exception,  in  case  of  a  bank- 
rupt firm,  without  assets  or  a  solvent  part- 
ner, to  the  rule  prescribed  by  the  terms  of 
L.K.A.1917A. 


the  Act  of  1898,  for  the  distribution  of  as- 
sets, as  between  creditors  of  the  firm  and 
creditors  of  the  individual  partners,  con- 
clusively settles  the  point,  and  leaves  no 
opportunity  for  annotation.  ^ 
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tors  of  an  individual  partner  from  the  net 
proceeds  of  that  partner's  individual  estate, 
since  such  an  exception  is  not  compatible 
with  the  other  provisions  of  that  section 
which  empower  courts  of  bankruptcy  to  ad- 
judge a  partnership  a  bankrupt,  and  to  ad- 
minister the  partnership  estate  so  far  as 
possible  as  any  other  estate,  and  authorize 
them  to  permit  the  proof  of  the  claim  of  the 
partnership  estate  against  the  individual 
estates,  and  vice  versa,  and  to  marshal  the 
assets  of  the  partnership  estate  and  in- 
dividual estates  so  as  to  prevent  preferences 
and  secure  the  equitable  distribution  of  the 
property  of  the  several  estates. 
For  other  cases,  see  Bankruptcy,  I.  in  Dig. 
1-52  N.  a. 

(April  3,  1916.) 

CERTIFICATION  by  the  United  States 
Circuit  Court  of  Appeals,  Third  Cir- 
cuit, of  a  question  as  to  the  right  of  a 
creditor  of  an  individual  partner  in  a  bank- 
rupt firm  to  be  paid  out  of  that  individual 
estate  to  the  exclusion,  if  necessary,  of  the 
creditors  of  the  partnership  estate.  Affiima* 
tive  answer  returned. 

Tlie  facts  are  stated  in  the  opinion. 

Mr.  J.  Frank  Staley  for  the  Farmers'  & 
Mechanics'  National  Bank: 

Clause  "f"  of  §  6  of  the  Bankruptcy  Act 
lays  down  a  positive  and  direct  rule  of  dis- 
tribution, and  requires  the  appropriation 
of  the  net  proceeds  of  the  individual  estate 
of  each  partner  to  the  payment  of  such 
individual  debts,  and  partnership  creditors 
are  entitled  to  share  therein  only  after  such 
individual  debts  have  been  paid  in  full.  The 
existence  or  nonexistence  of  firm  assets  for 
distribution  cannot  affect  or  vary  the  rule. 

Re  Janes,  67  C.  C.  A.  216,  133  Fed.  912; 
Euclid  Nat.  Bank  v.  Union  Trust  Jb  D.  Co. 
79  C.  C.  A.  485,  149  Fed.  976;  Mills  v. 
Fisher,  16  L.R.A.(N.S.)  656,  87  C.  C.  A. 
77.  150  Fed.  897;  Re  Wilcox,  94  Fed.  84; 
Re  Daniels,  110  Fed.  745 ;  Re  Hull,  224  Fed. 
796;  Re  Mills,  95  Fed.  269. 

Historically,  the  rule  of  distribution  pro- 
vided by  clause  "f"  is  the  re-enactment  of 
the  rule  in  equity  governing  the  adminis- 
tration of  the  estates  of  insolvent  partners, 
which  hiuB  been  in  practice  from  the  begin- 
ning of  our  judicial  history. 

Murrill  v.  Neill,  8  How.  414,  12  L.  ed. 
1135. 

Mr.  Frank  R.  Savidge  for  the  Ridge 
Avenue  Bank  ct  al.: 

Firm  creditors  share  equally  with  sepa- 
rate creditors  of  the  partners  in  individual 
assets,  where  there  are  no  firm  assets  and 
no  living  solvent  partner. 

Lindley,  Partn.  8th  ed.  p.  811,  note,  p. 
855;  Gilmore,  Partn.  pp.  438,  439;  Parsons, 
Partn.  2d  ed.  p.  500;  CoUyer,  Partn.  6th 
ed.  p.  1459;  Story,  Partn.  "7th  ed.  §  380, 
L.R.A.1917A. 


See  also  Loveland,  Bankr.  1012,  §  273; 
Bispham,  £q.  9th  ed.  §  517;  Re  Carpenter, 

7  Morrell,  270;  Ex  parte  Taitt,  16  Ves.  Jr. 
193,  33  Eng.  Reprint,  967;  Re  Jewett,  1 
Nat.  Bankr.  Reg.  491,  Fed.  Cas.  No.  7,304; 
Re  Knight,  2  Biss.  518,  8  Nat.  Bankr.  Reg. 
436,  Fed.  Cas.  No.  7,880;  Re  Downing,  1 
Dill.  33,  3  Nat.  Bankr.  Reg.  748,  Fed.  Cas. 
Ko.  4,044 ;  Re  Rice,  9  Nat.  Bankr.  Reg.  373, 
Fed.  Cas.  No.  11,750;  Re  McEwen,  6  Biss. 
294,  12  Nat.  Bankr.  Reg.  11,  Fed.  Cas.  No. 
8,783;  Re  Collier,  12  Nat.  Bankr.  Reg.  266, 
Fed.  Cas.  No.  3,002;  Re  Green,  116  Fed.  118, 

8  Am.  Bankr.  Rep.  653;  Conrader  v.  Cohen, 
58  C.  C.  A.  249,  121  Fed.  801,  affirming  118 
Fed.  676;  Re  Gray,  208  Fed.  959;  Re  Kane, 
11  Am.  Bankr.  Rep.  533;  Smith' v.  Mallory, 
24  Ala.  628;  Davis  v.  Howell,  33  N.  J.  Eq. 
72;  Level  v.  Farris,  24  Mo.  Apt>.  445; 
Hundley  v.  Farris,  103  Mo.  78,  12  L.R.A. 
264,  23  Am.  St.  Rep.  863,  15  S.  W.  312; 
Colwell  V.  Weybosset  Nat.  Bank,  16  R.  I. 
288,  16  Atl.  80,  17  Atl.  913;  Thayer  v. 
Humphrey,  91  Wis.  276,  30  L.R.A.  549,  51 
Am.  St.  Rep.  887,  64  N.  W.  1007;  Harris 
V.  Peabody,  73  Me.  262;  Rodgers  v.  Meranda, 
7  Ohio  St.  179. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

The  essential  facts  stated  in  the  certifi- 
cate of  the  court  below  are  these :  The  firm 
of  William  Gray  &  Sons  and  its  three  part- 
ners, William  J.  Gray,  Peter  Gray,  and 
Alexander  J.  Gray,  were  adjudged  bank- 
rupts. The  same  person  was  appointed 
trustee  of  the  four  estates.  It  resulted  from 
charging  separately  against  each  estate  the 
mere  necessary  and  unquestioned  expenses 
of  administration  that  there  was  nothing 
whatever  in  the  estate  either  of  the  partner- 
ship, of  that  of  William  J.  Gray  or  of 
Peter  Gray, — indeed  in  the  latter  there  was 
nothing  to  defray  the  expenses  of  adminis- 
tration. As  to  the  estate  of  Alexander  J. 
Gray,  after  charging  the  expenses  of  ad- 
ministration there  remained  $1,597.26. 
Creditors  of  the  firm  proved  their  debts 
against  it,  the  Ridge  Avenue  Bank  of  Phila- 
delphia being  among  the  number,  while  only 
one  creditor,  the  Farmers'  &  Mechanics* 
National  Bank  of  Philadelphia,  proved  a 
debt  against  the  individual  estate  of  Alex- 
ander J.  Gray,  that  debt  exceeding  the  totAl 
sum  of  the  estate.  No  creditor  proved 
against  the  individual  estate  of  William  J. 
Gray  or  that  of  Peter  Gray.  Under  these 
conditions  the  dispute  which  arose  was 
whether  the  estate  of  Alexander  J.  Grav 
was  to  go  wholly  to  the  Farmers*  &  Mechan- 
ics* National  Bank,  the  individual  cred- 
itor, or  was  to  be  proportionately  applied 
to  the  individual  and  firm  creditors  because 
of  the  absence  of  any  firm  estate  for  dis- 
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tribution.  The  district  court  directed  the 
fund  to  be  distributed  l>etween  the  Fai*mera* 
ft  Mechanics'  National  Banlc,  the  creditor 
of  the  indiyidual  estate,  and  the  creditors 
of  the  firm,  and  the  question  of  law  which 
the  court  below  propounds  to  enable  it  to 
review  this  action  of  the  district  court,  is 
as  follows: 

'"When  a  partnership  as  such  is  insolvent, 
and  when  each  individual  member  is  also 
insolvent,  and  when  the  only  fund  for  die* 
tribution  is  produced  by  the  individual  es- 
tate of  one  member,  are  the  individual  cred- 
itors of  such  member  entitled  to  priority 
in  the  distHbution  of  the  fund  V* 

The  solution  of  this  question  primarily 
depends  upon  an  interpretation  of  subsec- 
tion f  of  §  5  of  the  Bankruptcy  Act  of 
189S,  and  secondarily  upon  a  consideration 
of  all  the  pertinent  subsections  of  the  sec- 
tion; indeed,  of  all  the  relevant  provisions 
of  the  context  of  the  act.  Subsection  f  is 
as  follows: 

"f.  The  net  proceeds  of  the  partnership 
property  shall  be  appropriated  to  the  pay- 
ment of  the  partnership  debts,  and  the  net 
proceeds  of  the  individual  estate  of  each 
partner  to  the  payment  of  his  individual 
debts.  Should  any  surplus  remain  of  the 
property  of  any  partner  after  paying  his 
individual  debts,  such  surplus  shall  be  add- 
ed to  the  partnership  assets  and  be  ap- 
plied to  the  payment  of  the  partnership 
debts.  Should  any  surplus  of  the  partner- 
ship property  remain  after  paying  the  part- 
nership debts,  such  surplus  shall  be  added 
to  the  assets  of  the  individual  partners  in 
the  proportion  of  their  respective  interests 
in  the  partnership."  [30  Stat,  at  L.  548, 
chap.  541,  Comp.  Stat.  1913,  §  9589.] 

Let  us  first  sift  the  respective  <!ontentions 
so  as  to  reach  the  ultimate  proposition  re- 
quired to  be  decided.  In  the  first  place,  in 
favor  of  the  right  of  the  creditor  of  the 
individual  partner  to  be  paid,  under  the 
facts  fltated,  out  of  the  individual  estate, 
to  the  entire  exclusion,  if  necessary,  of  the 
creditors  of  the  partnership  estate,  it  is 
urged  that  such  result  is  so  unambiguously 
commanded  by  the  rule  of  distribution  es- 
tablished by  the  text  of  subsection  f  that 
there  is  no  room  for  construction,  but  the 
simple  duty  arises  to  enforce  the  text,  as 
to  do  otherwise  would  amount  to  judicial 
legislation.  It  is  undoubted  that  this 
proposition  is  supported  by  largely  the 
greater  weight  of  opinion  of  the  courts  of 
the  United  States  in  enforcing  subsection  f. 
Re  Wilcox,  94  Fed.  84  (1899);  Re  Mill«, 
95  Fed.  269  (1899);  Re  Daniels,  110  Fed. 
745  (1901) ;  Re  Janes,  67  0.  C.  A.  210,  133 
Fed.  912  (1904),  reversing  128  Fed.  527; 
Re  Henderson,  142  Fed.  588  (1906);  Eu- 
clid Nat.  Bank  y.  Union  Trust  k  D.  Co.  79  4 
L.R.A.1917A. 


O.  C.  A.  485,  149  Fed.  975  (1906),  affirm- 
ing Re  Henderson,  supra;  Mills  v.  Fisher, 
16  L.R.A.(N.S.)  656,  87  0.  C.  A.  77,  159 
Fed.  897  (1908);  Re  Hull,  224  Fed.  796 
(1915). 

On  the  other  hand,  to  refute  the  proposi- 
tion and  to  avoid  the  effect  of  the  authori- 
ties sustaining  it  just  referred  to  three  con- 
tentions are  relied  upon,  (a)  It  is  said 
the  absence  of  ambiguity  in  the  general  rule 
as  stated  in  subsection  f  is  conceded  and 
the  soundness  of  the  authorities  cited  recog- 
nizing that  fact  is  not  disputed,  but  these 
concessions,  it  is  declared,  are  negligible, 
since  the  fact  that  there  were  no  partaer- 
ship  assets  and  no  solvent  partner  causes 
this  case  to  be  an  exception  to  the  rule  ex- 
pressed in  subsection  f,  hence  not  governed 
by  it,  and  therefore  makes  it  clear  that  the 
authorities  cited  are  inapposite  because  they 
mistakenly  applied  the  general  rule  to  an 
exceptional  case  which  that  rule  did  not 
govern,  (b)  Tliat  this  is  demonstrated  first 
by  the  fact  that  the  general  rule  was  as 
imambiguously  expressed  in  the  previous 
bankruptcy  acts  (§  14  of  the  act  of  1841 
[5  Stat,  at  L.  448,  chap.  9]  and  §  36  of 
the  act  of  1867  [14  Stat,  at  L.  534,  chap. 
176] ) ,  and  yet,  under  those  acts,  the  excep- 
tion stated,  which  unquestionably  governed 
in  bankruptcy  in  England,  where  the  gener- 
al rule  was  the  same,  was  also  held  to  be 
controlling  by  judicial  decisions  in  this 
country.  This  being  true,  the  argument 
insists  the  inference  is  that  Congress,  in 
adopting  the  act  1898  without  any  expres- 
sion excluding  the  continued  operation  of 
the  exception  which  prevailed  under  ihe  pre- 
vious acts,  must  be  considered  as  having 
impliedly  recognized  the  continued  force  of 
that  exception;  that  is,  must  be  held  to 
hare  substantially  made  that  exception  a 
part  of  the  rule  established  under  the  act 
of  1898.  And  this  view,  it  is  insisted,  is 
expressly  sustained  by  the  following  decid- 
ed cases  under  the  act  of  1898:  Re  Green, 
116  Fed.  118  (1902);  Re  Oonrader,  118 
Fed.  676  (1902);  Conrader  v.  Cohen,  58 
C.  C.  A.  249,  121  Fed.  801  (1903),  affirming 
Re  Conrader,  supra;  Re  Janes,  128  Fed. 
527  (1904),  revered  in  67  C.  O.  A.  216, 
133  Fed.  912;  and  by  the  present  case.  Re 
Gray,  208  Fed.  959  (1913),  and  is  in  rea- 
son supported  by  the  adjudged  cases  which 
upheld  the  asserted  exception  under  the 
prior  acts. 

(c)  That  even  if  this  be  held  to  be  not 
the  case,  as  there  is  nothing  in  the  act  of 
1898  repudiating  the  application  and  exist- 
ence of  the  exception  which  prevailed  un- 
der the  previous  acts,  therefore,  as  a  ques- 
tion of  original  investigation,  that  excep- 
tion should  be  held  to  be  equally  applicable 
and  controlling  under  the  act  now  in  force 
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as  it  was  under  the  previous  bankruptcy 
acts,  since  the  general  rule  was  as  clearly 
stated  in  those  acts  as  it  is  in  this. 

A  twofold  reply  is  made  to  these  conten- 
tion's: First,  although  admitting  that  the 
alleged  exception  prevailed  in  England,  it 
is  denied  that  it  was  authoritatively  rec- 
ognized in  this  country  under  the  previous 
acts,  and  second,  by  insisting  that  even  if 
it  was,  it  is  not  applicable  under  the  act 
of  1898  because  the  terms  of  that  act  make 
manifest  that  it  was  drawn  for  the  purpose 
of  preventing  the  method  of  distribution 
provided  in  subsection  f  from  being  subject 
to  the  exception  relied  upon. 

As  we  are  of  opinion  that  it  is  to  be  con* 
ceded  that  if,  under  the  prior  acts,  it  was 
settled  authoritatively  and  conclusively 
that  the  exception  relied  upon  obtained 
and  was  fully  recognized  in  practice,  it 
would  follow  that  the  enactment  of  the  same 
general  rule  without  anything  indicating  a 
departure  from  the  exception  would  justify 
the  conclusion  that  it  was  the  legislative 
intent  to  continue  the  exception,  it  results 
that,  in  order  to  answer  the  question  pro- 
pounded, the  whole  case  comes  to  two  in- 
quiries: Was  there  such  an  authoritative 
exception  to  the  general  rule  under  the  pri- 
or lawsj  and,  if  not,  was  the  continued  ex- 
istence of  such  exception  compatible  with 
the  rule  of  distribution  established  by  sub- 
section f  of  tlie  present  act  as  considered 
in  the  light  of  the  context  of  §  6  of  which 
it  forms  a  part,  and  of  the  scope  and  opera- 
tion of  the  act  of  1898? 

1.  Undoubtedly  in  England,  with  the  de- 
velopment of  the  general  rule  for  the  dis- 
tribution of  partnership  and  individual 
estates  in  bankruptcy  as  now  formulated  in 
subsection  f  of  the  present  Bankruptcy  Act, 
there  also  was  evolved  in  practice  the  so- 
called  exception  here  relied  upon  which 
was  applicable  in  cases  where  there  was  no 
partnership  estate  to  distribute  and  no 
solvent  partner.  We  content  ourselves  with 
this  statement,  and  do  not  refer  to  the  ad- 
judged cases  in  England  establishing  the 
rule,  and  those  from  which  the  alleged  ex- 
ception came  to  be  evolved,  since  they  were 
quite  fully  referred  to  in  Murrill  v.  Neill, 
8  How.  414,  12  L.  ed.  1135,  and  will  all  be 
found  stated  in  the  fullest  degree  in  the 
opinion  of  Lowell,  Judge,  in  Re  Wilcox,  94 
Fed.  84.  It  is  also  true  that  this  asserted 
exception  came  to  be  recognized  and  applied 
in  adjudged  cases  in  this  country  under  the 
prior  bankruptcy  acts.  The  cases  on  this 
subject  again  are  not  referred  to  because 
they  will  also  be  found  stated  in  the  opin- 
ion in  the  Wilcox  Case.  But,  while  this  is 
true,  we  think  there  is  no  ground  for  say- 
ing that  the  asserted  exception  had  become 
so  authoritatively  established  prior  to  the 
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adoption  of  the  present  law  as  to  cause 
it  to  be  in  effect  a  part  of  the  rule,  since 
on  the  contrary,  as  will  be  seen  by  the 
references  already  made,  its  applicability 
was  constantly  disputed  and  its  enforce* 
ment  challeng^  Nothing  more  is  required 
to  demonstrate  this  statement  than  a  re- 
currence to  Murrill  v.  Neill,  supra,  since  in 
the  opinion  in  that  case,  after  considering 
the  general  rule  of  distribution  as  now 
stated  in  subsection  f,  and  the  alleged  ex- 
ception here  under  review,  it  was  said:*  "It 
may  be  proper  in  this  place  to  mention  the 
two  departures  permitted  by  the  court  of 
chancery  in  England  from  tlie  general  rule 
pursued  by  that  court,  which  departures 
were  adverted  to  in  a  previous  part  of  this 
opinion."  After  then  stating  the  first 
exception,  the  one  now  in  question  was  re- 
ferred to  as  follows:  "The  second  is  that  in 
which  there  are  no  joint  effects  at  all.  In 
this  last  instance  it  is  said  that  the  joint 
creditors  may  come  in  for  dividends  pari 
passu  on  the  separate  effects;  though  if 
there  be  joint  effects,  though  of  the  small- 
est possible  amount,  this  privilege  would 
not  be  allowed.  These  exceptions  it  seema 
difficult  to  reconcile  with  the  reason  or 
equity  on  which  the  general  rule  is'  found- 
ed; they  are  but  exceptions,  however,  and 
cannot  impair  that  rule.  They  do  not,  for 
aught  we  have  seen,  appear  to  have  been 
recognized  by  the  courts  of  this  country.'' 
p.  427. 

2.  Although  the  alleged  exception  waa 
therefore  clearly  not  so  authoritatively  es- 
tablished as  to  cause  it  to  become  a  part 
of  the  rule  by  the  enactment  of  the  Bank- 
ruptcy  Act  of  1898,  it  yet  remains  to  con- 
sider whether  its  existence  is  compatible 
with  that  act;  that  is,  whether  to  permit 
it  would  be  in  accord  with  the  rights  which 
the  act  gave  and  the  duty  which  it  imposed 
to  enforce  them.  In  the  first  place  it  is  to 
be  observed  that  the  Act  of  1898  in  the 
opening  subsections  of  §  5  confers  the 
power  on  courts  of  bankruptcy  to  adjudge 
a  partnership  a  bankrupt  and  to  administer 
the  partnership  estate  so  far  as  possible  as 
any  other  estate, — an  authority  not  con- 
ferred by  the  previous  bankruptcy  acts. 
In  the  second  place,  subsection  f,  establish- 
ing the  rule  of  distribution,  is  immediate- 
ly followed  by  subsection  g,  which  pro- 
vides as  follows: 

"The  court  may  permit  the  proof  of  the 
claim  of  the  partnership  estate  against  the 
individual  estates,  and  vice  versa,  and  may 
marshal  the  assets  of  the  partnership  estate 
and  individual  estates  so  as  to  prevent  pref- 
erences and  secure  the  equitable  distribu- 
tion of  the  property  of  the  several  estates." 

The  legislative  mind  must  therefore  have 
been    immediately   and   directly   concerned 
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with  the  enforcement  of  tlie  rule  of  diatri- 
bution  expressed  in  subsection  f,  since  tliat 
subject  was  thus  immediately  considered 
and  provided  for.  And  the  significance  of 
this  provision  and  its  effect  upon  the  con- 
tinued existence  of  the  supposed  authority 
to  depart  from  the  rule  expressly  provided 
for  by  permitting  the  alleged  exception  now 
relied  upon  will  become  quite  clear  by  the 
briefest  possible  outline  of  some  of  the  prin- 
cipal considerations  involved  in  the  origin 
and  development  of  that  assumed  exception. 
As  pointed  out  in  the  opinion  in  Murrill 
v,  Xeill,  supra,  and  as  fully  shown  by  the 
rev'iew  of  the  English  cases  so  carefully 
stated  in  Re  Wilcox,  supra,  to  which  we 
again  refer,  that  origin  and  development 
was  this:  It  came  to  pass  in  England  at 
an  ancient  date  that  with  the  establishment 
of  the  rule  of  distribution  substantially  as 
formulated  in  subsection  f,  it  was  recog- 
nised that  a  creditor  of  the  joint  or  partner- 
ship estate  would  be  permitted,  if  no  ob- 
jection was  made,  to  prove  his  claim  in  a 
bankruptcy  proceeding  against  an  individu- 
al partner.  This  resulted  from  the  fact  that 
the  power  of  the  court  over  the  separate 
or  individual  estate  extended  not  only  to 
the  individual  assets,  but  to  the  share  of 
the  individual  bankrupt  in  the  partnership 
aj^Fcts,  the  court  having  power  upon  appli- 
cation, by  ordering  separate  accounts  to  be 
kept,  to  protect  the  rights  of  all  and  secure 
a  distribution  conformably  to  the  settled 
rule.  While  there  is  obscurity  and  conse- 
quent contrariety  of  opinion  as  to  the  rea- 
son upon  which  it  was  placed,  it  no  doubt 
rame  to  pass  in  a  further  state  of  evolution 
that  both  joint  and  separate  creditors  were 
allowed  to  prove  their  claims  in  bankruptcy 
against  the  separate  estate,  the  practice  of 
protecting  the  rights  of  each  by  an  order 
requiring  separate  accounts  disappearing 
and  the  creditors  being  relegated  for  the  ac- 
romplishment  of  that  result  to  a  bill  in 
«*c}uity  to  enforce  and  secure  the  distribu- 
tion as  provided  in  the  rule.  It  is  further 
certain  that  as  in  every  case  where  an  order 
was  made  allowing  the  joint  creditor  to 
prove  against  the  separate  estate  of  a  part- 
ner fluch  right  would  be  frustrated  by  chan- 
cery proceedings,  it  came  to  pass  that  joint 
creditors  were  only  allowed  to  prove  against 
the  separate  estate  upon  condition  that  dis- 
tribution would  be  made  conformably  with 
the  general  rule  in  every  case  where  that 
course  could  be  compelled  by  chancery  pro- 
<*eeding8.  As  it  came  further,  however,  to 
be  appreciated  that  chancery  could  not  af- 
ford relief  in  a  case  where  there  was  no 
joint  estate  and  no  solvent  partner,  it  re- 
sulted that  in  such  a  case  the  limitation  as 
to  distribution  was  treated  as  not  applica- 
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ble,  and  tiierefore  the  alleged  exception  to 
the  general  rule  arose, — an  exception  which, 
as  pointed  out  by  this  court  in  Murrill  v. 
Neill,  supra,  was  but  a  failure  to  give  effect 
to  the  rule,  not  because  of  the  absence  of 
right  of  the  creditors  to  enjoy  its  benefit, 
but  alone  because  the  judicial  power  had 
at  its  command  no  remedy  which  it  could 
apply  to  give  effect  to  the  legal  right  which 
undoubtedly  existed. 

When  the  origin  and  source  of  the  so- 
called  exception  is  thus  appreciated  and  the 
comprehensive  delegation  of  authority  for 
the  first  time  conferred  by  subsection  g  is^ 
considered,  it  would  seem  to  be  fairly  in-' 
ferable  that  at  the  very  moment  of  the  re- 
expression  of  the  ancient  rule  in  subsection 
f  in  terms  free  from  ambiguity,  the  means 
of  preventing  its  frustration  in  the  guise 
of  an  exception  or  otherwise  because  of  an 
assumed  absence  of  judicial  remedy  to  en- 
force the  rule  provided  for.  And  this 
being  true,  it  of  course  results  that  no  pos- 
sible reason  can  be  found  for  refusing  to 
give  effect  to  the  law  by  permitting  the  suc- 
cessful operation  of  the  so-called  exception 
now  relied  upon.  In  fact,  irrespective  of 
the  considerations  derived  from  the  origin 
of  such  assumed  exception,  to  which  we 
have  referred,  when  the  positive  commands 
of  the  statute  are  considered  and  the  new 
power  conferred  by  the  act  as  to  partner- 
ship estates  is  borne  in  mind,  we  see  no  es- 
cape from  the  conclusion  that  the  powers 
conferred  by  subsection  g  are  coincident 
witli  the  duties  which  the  act  imposes,  and 
amply  efficient  to  secure  and  give  effect  to 
their  performance.  This,  indeed,  was  the 
view  hitherto  indicated  in  Miller  v.  New 
Orleans  Acid  k  Fertilizer  Co.  211  U.  S.  406, 
63  L.  ed.  300,  29  Sup.  Ct.  Rep.  176,  where, 
after  quoting  subsection  f  of  the  act,  it  was 
said : 

"To  enforce  these  provisions  the  act  com- 
pels (subdiv.  d)  the  keeping  of  separate  ac- 
counts of  the  partnership  property  and  of 
the  property  belonging  to  the  individual 
partners;  the  payment  (subdiv.  e)  of  the 
bankrupt  expenses  as  to  the  partnership 
and  as  to  the  individual  property  propor- 
tionately; and  permits  (subdiv.  g)  the 
proof  of  the  claim  of  the  partnership  estate 
against  the  individual  estate,  and  vice 
versa,  and  directs  the  marshaling  of  the  as- 
sets of  the  partnership  estate  and  the  in- 
dividual estates  'so  as  to  prevent  preferences 
and  secure  the  equitable  distribution  of 
the  property  of  the  several  estates.*"  p. 
504. 

It  follows  that  the  question  propounded 
will  be  answered.  Yes. 

And  it  is  so  ordered. 
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S.  W.  MORELAND,  Appt., 

V. 

STATE  OF  ARKANSAS. 
(—  Ark.  — ,  188  S.  W.  1.) 

Assault  —  taking  liberties  with  woman. 

1.  A  man  is  guilty  of  assault  in  taking 
hold  of  the  arm  of  a  married  woman  not  his 
wife,  against  her  will,  witli  a  request  to 
kiss  him,  although  before  her  marriage  she 
had  consented  to  be  kissed  by  him. 

For  other  cctaeSi  see  Assault  and  Battery,  I. 
*  in  Dig.  1-62  A'.  *V. 

Criminal  law  —  diiTerent  offenses  grow- 
ing out  of  same  transaction. 

2.  Conviction  for  the  use  of  abusive  words 
is  not  a  bar  to  a  prosecution  for  assault 
and  battery  upon  the  person  to  whom  the 
words  were  addressed,  as  part  of  the  same 
transaction,  under  a  statute  providing  that 
a  conviction  shall  be  a  bar  to  further  prose- 
cution for  such  offense,  or  for  any  misde- 
meanor embraced  in  the  act  committed. 
Far  other  cases,  see  Criminal  Law,  II*  g,  2, 

in  Dig,  1-52  N,  S, 

(July  10,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Craighead 
County,  convicting  him  of  assault  and  bat- 
tery.   Affirmed. 

statement  by  Wood,  J.j 

This  is  an  appeal  from  a  conviction 
against  the  appellant  for  an  assault  and 
battery  on  the  person  of  one  Mrs.  Ida  Tur- 
ner. Mrs.  Turner  testified  substantially  as 
follows:  That  she  lived  in  the  country; 
that  on  January  20,  1016,  at  about  9  o'clock 
in  the  morning,  she  went  to  visit  her  sis- 
ter, who  lived  about  a  half  mile  away  by 
the  path  or  field  road  through  which  she 
was  traveling.  No  one  was  with  her  except 
her  baby.  She  met  Dr.  Moreland,  who  was 
traveling  south  and  crossed  Mrs.  Turner's 
road.  He  was  in  his  buggy,  and  after  driv- 
ing through  the  gate  he  stopped  and  waited 
until  Mrs.  Turner  came  close  to  him.  She 
walked  up  in  about  ten  steps  of  him,  and 
he  wanted  to  know  where  she  was  going  to 
travel  that  morning,  and  after  a  few  words 
of  conversation  he  walked  up  and  took  hold 
of  her  arm,  squeezed  it,  and  said.  "Arc  you 
well?"  She  replied,  "No."  He  then  said, 
"Kiss  me  this  morning."  She  refused,  and 
he  pushed  around  some  way  and  his  beard 
scraped  her  face.  Her  baby  screamed,  and 
he  said,  "Are  you  going  through  the  field  V 
She  said,-  "Yes,"  and  he  said,  "Now  I  will 

Note.  ^  Taking  liberties  with  woman  as 
an   assault,   see   annotation    following   this 
case,  post,  142. 
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open  the  gate  for  you."  She  refused  to  let 
him  open  the  gate  for  her,  and  he  said, 
"Ida,  can't  I  come  to.  see  you?"  And  she 
replied,  "No."  Tlien  he  went  on,  and  she 
continued  her  journey  to  her  sister's.  Dr. 
Moreland  tried  to  kiss  her  about  six  years 
before,  and  at  that  time  she  objected  to  it, 
but  said  nothing  about  it.  This  time  she 
reported  the  matter  to  her  husband.  She 
never  told  the  doctor  to  take  his  hand  off 
of  her  wrist,  but  stepped  back  for  him  to 
take  it  off.  He  just  walked  up  and  "kinda 
squeezed  on  her  wrist,"  and  she  stepped 
aside  and  he  walked  up  and  took  hold  of 
her  again.  After  he  asked  her  to  kiss  him 
she  told  him  to  quit,  and  he  did  quit. 

Dr.  Moreland  testified  as  follows:  "1 
have  known  Mrs.  Ida  Turner  all  her  life, 
and  have  acted  as  her  family  physician  dur- 
ing that  period  of  time.  The  facts  have 
been  stated  pretty  well.  I  did  take  hold 
of  her  wrist  with  my  right  hand,  but  she 
didn't  step  over  to  one  side.  About  that 
time  I  asked  her  to  kiss  me  and  she  said, 
'No,'  and  the  child  cried  about  that  time, 
and  it  passed  off  at  that.  She  didn't  object 
to  my  holding  her  wrist  nor  raise  any  out- 
cry for  help  or  cry.  I  didn't  kiss  her. 
When  she  said  'No/  I  stopped  right  there. 
I  am  sixty-five  years  old." 

On  cross-examination,  appellant  testified 
that  he  had  kissed  the  prosecutrix  about 
six  years  ago;  that  he  kissed  her  with  her 
consent;  she  offered  no  resistance  whatever. 
The  reason  he  had  for  believing  that  his 
approaches  would  be  acceptable  to  her  on 
this  occasion  was  their  former  relations. 

It  was  agreed  by  the  prosecuting  attorney 
and  the  attorney  for  the  appellant  that  the 
appellant  had  been  charged  with  a  breauli 
of  the  peace  for  the  use  of  abusive  lan- 
guage in  connection  with  this  same  trans- 
action; that  he  was  fined  $50  therefor,  and 
that  the  fine  had  been  paid.  The  con- 
viction in  that  case  was  predicated  upon 
the  same  testimony  that  had  been  intro- 
duced in  this  case. 

The  appellant  asked  the  court  to  instruct 
the  jury  to  return  a  verdict  in  his  favor. 
He  further  asked  that  the  court  instruct 
the  jury  that  he  had  already  been  convicted 
on  a  charge  of  a  breach  of  the  peace  for 
abusive  language,  in  which  the  same  testi- 
mony was  introduced  as  had  been  intro- 
duced in  the  present  case,  and  that  by 
reason  of  such  conviction  he  could  not  be 
convicted  on  the  present  charge.  The  court 
refused  these  prayers  for  instructions,  and 
gave  instructions  on  its  own  motion,  to 
wliieh  appellant  excepted. 

The  above  are  all  of  the  facts  that  are 
necessary  to  be  stated  for  a  correct  deter- 
mination of  the  issues  presented  by  this  ap- 
peal. 
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Meesrs.  Basil  Baker  and  Horace  Sloan, 
for  appcDant: 

The  undisputed  evidence  showa  that  no 
criminal  offenBe  was  committed,  and  the 
court  should  have  directed  a  verdiet  for 
the  defendant. 

Clerget  v.  SUte,  83  Ark.  227,  103  6.  W. 
381 ;  PraU  v.  State,  49  Ark.  179,  4  8.  W. 
785;  Tuberviile  v.  Savage,  1  Mod.  3,  86 
Eng.  Reprint,  684;  Crawford  v.  State,  21 
Tex.  App.  454,  1  S.  W.  446;  Chambless  v. 
State,  46  Tex.  Crim.  Rep.  1,  70  S.  W.  677. 

Tlie  court  erred  in  requiring  the  appel- 
lant to  testify  over  his  own  objections,  with 
reference  to  former  convictions  for  assault. 

Stanley  v.  iBtna  Ins.  Co.  70  Ark.  107, 
66  S.  W.  432;  Bergstrand  v.  Townsend,  70 
Ark.  600,  70  S.  W.  a07. 

Defendant's  plea  of  former  jeopardy 
should  have  been  sustained. 

Richardson  v.  State,  56  Ark.  367,  19  S. 
W.  1052;  Ingle  v.  Batesville  Grocery  Co.  89 
Ark.  378,  117  S.  W.  241;  Williams  v.  State, 
99  Ark.  140,  137  S.  W.  927,  Ann.  Cas. 
1913A,  1056;  Cyproj»fi  Crook  Drainage  Dist. 
v.  Wolfe,  109  Ark.  60,  158  S.  W.  960;  State 
V.  Wondra,  114  Minn.  457,  131  K  W.  490, 
Ann.  Cas.  1912C,  667;  Cora.  v.  Hawkins,  11 
Bush,  603,  1  Am.  Crim.  Rep.  65;  State  v. 
Ingles,  3  N.  C.  (2  Hayw.)  4. 

Messrs.  Wallace  Davis,  Attorney  Gen- 
eral, and  Hamilton  Moses,  Assistant  At- 
torney General,  for  the  state: 

Wood,  J.,  delivered  the  opinion  of  the 
court: 

Tlie  undisputed  testimony  shows  tliat  ap- 
pellant was  guilty  of  tlie  crime  charged. 
An  ''assault  and  battery  is  the  unlawful 
striking  or  beating  the  person  of  another." 
Kirby-8  Dig.  §  1584. 

Mr.  Bishop  says:  "The  kind  of  physical 
force  neceitsary  to  coniRtitute  an  assault  is 
immaterial."  See  2  Bishop's  New  Crim. 
1.41  w,  §  28.  Among  the  examples  he  gives 
to  illustrate  the  text  is:  "The  taking  of  in- 
decent liberties  with  a  woman;  even  laying 
hold  of  and  kissing  her  against  her  will" — 
citing  Reg.  v.  Dungey,  4  Fost.  &  F.  99,  103. 
The  author  says  (vol.  1,  §  548) :  "Assault 
and  battery  [are]  two  offenses  a^^inst  the 
person  and  personal  security,  in  the  facts 
of  most  cases  existing  together,  and  prac- 
tically regarded  as  one."  "A  battery,"  says 
he,  *'i8  any  unlawful  beating,  or  other 
wrongful  physical  violence  or  constraint,  in- 
flicted on  a  human  iioing  without  his  con- 
sent." 

In  Mailand  v.  Mailand,  83  Minn.  453, 
455,  86  N.  W.  445,  it  is  said:  "An  intent 
io  do  violence  is  an  essential  Ingredient  of 
the  offense,  but  the  degree  of  violence  is, 
of  course,  immateriaL  The  least  or  slight- 
L.R.A.1917A. 


est  wrongful  and  unlawful  touching  of  the 
person  of  another  is  an  assault." 

See  also  Clark's  Criminal  Law,  p.  228. 

The  presumption  is  that  Mrs.  Turner  was 
a  chaste  woman,  and  there  is  no  evidence  to 
the  contrary.  The  testimony  of  the  appel- 
lant to  the  effect  that  he  believed  his  ap- 
proaches would  be  acceptable  to  her  because 
he  had  kissed  her  and  she  had  kissed  him 
six  years  ago  did  not  constitute  an  excuse 
or  justification  for  his  laying  his  hands 
upon  her  with  the  view  of  kissing  her  as 
he  had  done  on  the  previous  occasion.  Tlie 
undisputed  proof  shows  that  on  the  former 
occasion  when  he  kissed  her  she  was  a  single 
woman.  Since  that  time  she  had  married, 
and  at  the  time  of  the  alleged  offense  had 
her  baby  with  her.  The  circumstances  were 
entirely  different. 

Although  the  appellant  had  been  the 
prosecutrix's  family  physician,  as  he  says, 
all  her  life,  that  fact  and  the  fact  that  he 
had  kissed  her  before  when  she  was  a 
maiden  did  not  justify  him  in  laying  his 
hands  upon  her  before  he  knew  w^hether  or 
not  she  would  consent  to  these  advances. 
The  presumption  must  be  indulged  tliat  a 
virtuous  woman  would  not  have  consented 
to  be  kissed  under  such  circumstances.  4t 
was  unlawful  for  appellant  to  kiss  Mrs. 
Turner  without  her  consent,  and  he  had  no 
right  to  presume  from  his  past  conduct  and 
his  professional  relations  with  her  that  she 
would  consent.  The  undisputed  testimony 
shows  that  she  did  not  consent.  It  is  the 
sacred  right  of  every  woman  to  protect  hor 
virtue.  Hence  she  can,  if  she  will,  hold 
her  person  aloof  from  the  contaminating 
touch  of  anv  man  of  lecherous  inclination. 
No  man,  wlicther  his  purpose  be  lascivious 
or  othcrwifip.  has  nnv  ripfht  to  lav  his  hands 
upon  a  chaste  woman,  indulging  the  pre- 
sumption that  she  will  consent  to  an  act 
which  it  would  be  unlawful  for  him  to  com- 
mit without  her  consent,  and  in  the  absence 
of  proof  to  warrant  the  inference  that  Mrs. 
Turner  did  consent  to  the  act  of  appellant 
in  laying  his  hands  upon  her  for  the  pur- 
pose of  kissing  her,  it  must  he  held  that 
the  conduct  of  appellant  iu  doing  so  was 
an  assault  and  battery  within  the  meaning 
of  the  above  authorities. 

Tlie  appellant  relics  upon  Clerget  v. 
State,  83  Ark.  227,  103  S.  W.  381,  as  sup- 
porting his  contention  that  the  evidence  was 
not  sufficient  to  convict  him.  In  that  case 
the  utmost  that  evidence  tended  to  prove 
was  that  Clerget  told  his  companion  Ma- 
lone,  while  they  were  making  the  rounds 
to  warn  road  hands  to  work,  that  "some- 
where on  our  rounds  there  are  some  girls 
we  can  go  to  and  have  a  good  time."  When 
they  reached  a  certain  residence,  Clerget 
went  in  and  gave  the  sign  to  Malone  that 
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they  had  reached  the  phice  mentioned. 
Clerget  went  in  and  Malone  followed  him. 
Clerget  was  asking  a  young  lady  if  anyone 
was  there  subject  to  road  duty,  and  she  re- 
plied that  her  brother  was.  Clerget  com- 
menced writing  a  warning  notice  to  him, 
and  then  Malone  touched  the  young  lady 
upon  the  chin,  which  she  indignantly  re- 
sented. We  hold  upon  these  facts  that 
Clerget  was  not  guilty  of  an  assault  and 
battery.  Clerget  did  not  lay  his  hands 
upon  the  young  lady,  and  the  evidence  was 
not  sufficient  to  show  a  conspiracy  between 
Clerget  and  Malone  to  do  an  unlawful  act, 
and  hence  Clerget  was  not  guilty.  In  that 
case  Malone,  of  course,  wag  guilty  of  an 
assault  and  battery,  because  he  took  undue 
liberty  with  the  person  of  the  young  woman 
without  her  consent,  just  as  appellant  did 
with  Mrs.  Turner. 

The  court,  .therefore,  upon  the  undisputed 
evidence,  might  have  so  declared  as  a  matter 
of  law.  The  judgment  is  right,  and  it  is 
therefore  unnecessary  for  us  to  consider  the 
errors  assigned  in  the  rulings  of  the  court 
in  giving  and  refusing  prayers  for  instruc- 
tions, and  in  the  admission  of  testimony. 

2.  Under  the  agreed  statement  of  facts, 
to  the  effect  that  appellant  was  convicted 
for  the  offense  of  abusive  language  growing 
out  of  the  same  transaction,  appellant 
claims  that  this  prosecution  is  barred  under 
the  authority  of  §  6633  of  Kirby's  Dig. 
which  reads,  in  part,  as  follows:     "When- 


ever any  party  shall  have  been  eonricted 
before  .  any  justice  of  the  peace 

.  said  conviction  shall  be  a  bar  to 
further  prosecution  before  any  .  .  .  jus- 
tice of  the  peace  or  circuit  court  for  sucli 
offense  or  for  any  misdemeanor  embraced 
in  the  act  committed." 

But  the  offense  of  a  breach  of  the  peace 
by  using  abusive  language  is  not  embraced 
in  the  act  of  assault  and  battery.  They 
are  not  of  the  same  generic  class,  and  one 
cannot  be  included  in  the  other,  although 
they  may  arise  out  of  the  same  occurrence 
or  transaction.  This  statute  (§  5633)  was 
not  intended  to  prevent  the  state  from  carv- 
ing out  and  prosecuting  for  separate  and 
distinct  offenses  growing  out  of  the  same 
;  occurrence  or  transaction.  The  statute  was 
only  designed  to  prevent  more  than  one 
prosecution  for  one  and  the  same  act  con- 
stituting the  same  offense.  The  use  of  in- 
sulting words  is  one  offense,  and  assault 
and  battery  is  an  entirely  separate  and  dis- 
tinct offense,  although  the  abusive  and  in- 
sulting words  may  have  been  used  at  the 
time  of  and  in  connection  with  the  assault 
and  battery.  The  use  of  the  insulting 
words  and  the  assault  and  battery  were  dif- 
ferent acts.  They  were  not  "embraced  in 
the  act  committed*'  within  the  sense  of  the 
statute. 

There  are  no  reversible  errors  in  the  rec- 
ord, and  the  judgment  is  therefore  affirmed. 


Annotation — Taking  liberties  with  woman  as  an  assault. 


In  this  note  it  is  not  intended  to  in- 
clude assaults  with  intent  to  commit 
rape,  whether  the  female  was  capable 
of  giving  her  consent  or  not. 

Simple  assault. 

The  rule  upon  which  Moreland  v. 
State,  ante,  140,  is  decided  is  that  when 
a  man  takes  improper  liberties  with  the 
person  of  a  female  against  her  will, 
without  reasonable  grounds  for  believing 
that  what  he  does  will  not  be  offensive 
to  her,  he  is  guilty  of  simple  assault. 
Norris  v.  State  (1888)  87  Ala.  85,  6  So. 
371  (putting  arms  around  woman  and 
holding  and  forcibly  pressing  her  while 
making  indecent  proposals);  Balkum  v. 
State  (1896)  115  Ala.  117,  67  Am.  St. 
Rep.  19,  22  So.  532  (putting  arms  around 
woman  and  making  indecent  proposal) ; 
Walker  v.  State  (1902)  132  Ala.  11,  31 
So.  557  (pinching  woman's  knee  with 
fingers) ;  People  v.  Manchego  (1889)  80 
Cal.  306,  22  Pac.  223  (laying  violent 
hands  upon  female  without  intent  to 
ravish,  but  with  intent  by  the  force  used  ^ 
to  overcome  and  seduce  her) ;  Qoodrum 
L.R.A.1P17A. 


V.  State  (1878)  60  Ga.  509  (putting  arm 
tenderly  around  the  neck  of  a  ma^ied 
woman,  with  no  motive  except  a  lecher- 
ous one,  and  repeating  the  act  when  re- 
pelled);  Ragsdale  v.  Ezell  (1899)  20 
Ky.  L.  Rep.  1567,  49  S.  W.  775  (putting 
arms  around  female  and  hugging  and 
kissing  her  until  she  pulled  awajO ; 
Hatchett  v.  Blacketer  (1915)  162  Ky. 
266,  172  S.  W.  533  (squeezing  breast 
with  hand);  Com.  v.  Merrill  (1860)  14 
Gray  (Masa.)  415,  77  Am.  Dec.  336 
(entering  bedroom  of  daughter,  handling 
her  privates,  and  endeavoring  to  induce 
her  to  consent  to  intercourse) ;  Com.  v. 
Hagenlock  (1885)  140  Mass.  125,  3  N.  E. 
36  (getting  into  bed  with  woman  while 
she  was  asleep,  and  attempting  to  detain 
her  w^hen  she  awoke  and  got  out,  though 
not  touching  her  person) ;  State  v. 
White  (1892)  52  Mo.  App.  285  (placing 
hand  upon  woman's  arm,  or  retaining 
hold  upon  it,  and  soliciting  sexual  inter- 
course);  Slate  V.  Fuikerson  (1902)  97 
Mo.  App.  599,  70  S.  W.  704  (placing 
hand  upon  woman's  arm  under  circum- 
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stances  indicatiag  intent  to  solicit  in-| 
tercouTse) ;  State  v.  McChesney  (1916) 
—  Mo.  — >  185  6.  W.  197  (numerous  acts 
of  familiarity  accompanying  solicita* 
tion) ;  Wanzer  v.  State  (1894)  41  Neb. 
238,  59  N.  W.  909  (attempt  by  physician 
to  get  upon  woman  with  his  person  ex- 
posed while  giving  her  medical  treat- 
ment);  Newell  V.  Whitcher  (1880)  53 
Vt.  589,  38  Am.  Rep.  703  (entering  bed- 
room of  female,  sitting  on  the  edge  of 
the  bed,  upon  the  bedclothes  covering 
her,  and  leaning  over  her  while  solicit- 
ing intercourse) ;  Doyle  v.  Com.  (1902) 
lOO  Va.  808,  40  S.  E.  925  (putting  arm 
around  prosecutrix  and  attempting  to 
kiss  her,  and,  upon  her  resisting,  tighten- 
ing his  hold  and  putting  his  hand  under 
her  clothes,  but  releasing  her  upon  de- 
mand) ;  Bartell  v.  State  (1900)  106  Wis. 
342,  82  N.  W.  142  (healer  using  massage 
treatment  needlessly  causing  female 
patient  to  expose  her  body  to  his  view 
for  his  evil  purposes,  and  under  those 
circumstances  and  for  such  evil  purposes 
securing  the  opportunity  of  laying  his 
hands  upon  her  body,  she  submitting  un- 
der belief  that  such  exposure  was  neces- 
sary) ;  Rex  V.  Rosinski  (1824)  1  Moody, 
C.  *C.  (Eng.)  198  (medical  practitioner 
requiring  patient  needlessly  to  remove 
her  clothing,  assisting  her  in  doing  so  on 
pretense  that  it  was  necessary  to  enable 
him  to  administer  treatment,  she  pro- 
testing, but  consenting  under  belief  that 
it  was  necessary) ;  Reg.  v.  Williams 
(1838)  8  Car.  &  P.  (Eng.)  286  (having 
intercourse  with  woman  by  fraudulently 
personating  her  husband). 

In  Rex  V.  Nichol  (1807)  Russ.  ft  R. 
C.  C.  (Eng.)  130,  the  court  sustained  a 
verdict  of  guilty  of  a  common  assault 
in  the  taking,  by  a  male  teacher,  of  in- 
decent liberties  with  a  female  pupil,  up- 
on her  testimony  that  what  was  done 
was  against  her  will,  though  the  circum- 
stances indicated  consent  on  her  part,  or 
at  least  no  resistance,  the  court  taking 
into  consideration  her  age  and  the  posi- 
tion of  authority  which  he  had  over  her 
as  explaining  her  failure  to  resist. 

While  an  indecent  assault  might  be 
made  upon  the  person  of  a  lewd  woman 
by  fondling  her  person  without  her  con- 
sent, evidence  that  she  was  unchaste 
should  go  to  the  jury  upon  the  question 
as  to  whether  she  was  consenting  to  the 
acts,  and  as  to  defendant's  intent  to  in- 
jure her.  Wilson  v.  State  (1902)  — 
Tex.  Crim.  Rep.  — ,  67  S.  W.  106.  See 
also  Mitchell  v.  Work  (1882)  13  E.  I. 
645. 

In  People  v.  Bransby  (1865)  32  JX.  T. 

625,  a  prosecution  for  assault  and  bat- 
L.B^.lfl7A. 


tery,  it  was  held  that  an  instruction 
that  if  defendant  took  prosecutrix  to  a 
room  and  locked  himself  in  with  her, 
with  intent  to  have  connection  with  her, 
she  being  ignorant  of  such  intent,  then 
he  was  guilty  of  an  assault,  although  she 
afterward  consented,  was  a  manifest  le- 
gal error. 

Acgravated  assault* 

In  Texas  the  Code  defines  an  aggravat- 
ed assault  to  be,  among  other  things, 
'^where  the  instrument  or  means  used  is 
such  as  inflicts  disgrace  upon  the  person 
assaulted,  os  an  assault  and  battery  with 
a  whip  or  cowhide;"  and  under  such 
statutes  it  is  held  that  taking  familiari- 
ties with  the  person  of  a  female  against 
her  will  constitutes  an  aggravated  as- 
sault within  the  terms  of  the  statute.  To 
bring  any  particular  act  of  the  nature 
under  discussion  within  the  statute, 
there  must  be  shown  an  intent  on  the 
part  of  the  man  to  injure  the  female/ 
which  injury  need  not,  however,  be  phys- 
ical, but  may  consist  of  injury  to  the 
feelings,  such  as  the  production  of  emo- 
tions of  shame  or  constraint. 

Thus,  to  constitute  the  placing  of  an 
arm  around  the  shoulders  of  prosecutrix, 
and  taking  hold  of  her  hand,  an  aggra- 
vated assault,  there  must  be  shown  an 
intent  thereby  to  injure  her.  Crawford 
V.  State  (1886)  21  Tex.  App.  454,  1  S. 
W.  446. 

And  evidence  that  defendant  merely 
placed  his  hand  upon  the  arm  of  prose- 
cutrix, in  connection  with  an  indecent 
proposal,  did  not  show  an  aggravated  as- 
sault, in  the  absence  of  a  showing  of  in. 
tent  to  injure,  if,  from  her  character, 
conversations,  and  conduct,  she  invited 
the  proposal.  Shields  v.  State  (1898) 
39  Tex.  Crim.  Rep.  13,  44  S.  W.  844. 

So,  in  Stripling  v.  State  (1904)  47 
Tex.  Crim.  Rep.  117,  80  S.  W.  376,  in 
which  the  aggravated  assault  charged 
consisted  of  defendant  putting  his  arm 
around  a  girl  who  was  riding  with  him, 
and  embracing  or  attempting  to  embrace 
her,  it  was  held  that  he  was  entitled  to 
an  instruction  to  the  effect  that  if  he 
merely  put  his  arm  on  the  back  of  the 
buggy  seat,  and,  in  doing  so,  touched  her, 
or  if  he  took  hold  of  her  and  endeavored 
to  embrace  her,  though  he  had  no  inten- 
tion of  injuring  her  or  her  feelings,  but 
believed,  upon  probable  grounds,  that 
the  attempt  would  not  be  objected  to  by 
her  or  offensive  to  her,  then  he  would 
not  be  guilty  of  the  offense  charged. 

Likewise  in  Chambless  v.  State  (1904) 
46  Tex.  Crim.  Rep.  1,  79  S.  W.  577,  a 
prosecution  for  aggravated  assault,  con- 
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sisting  of  an  attempt  by  defendant  to 
kiss  prosecutrix,  where  the  evidence  of 
defendant  showed  that  he  had  no  pur- 
pose to  seize  prosecutrix  and  compel  her 
to  kiss  him  against  her  will,  but  that, 
from  her  conversation  with  him,  he  be- 
lieved  she  would  agree  to  kiss  him,  he 
was  entitled  to  an  instruction  submitting 
the  question  of  intent  to  the  jury,  be- 
cause there  must  be  an  intent  to  injure 
before  there  can  be  an  assault,  and,  as 
the  injury  in  this  case  would  be  to  the 
feelings,  the  intent  could  not  be  pre- 
sumed because  no  personal  violence  or 
battery  was  inflicted. 

And  Stermer  v.  State  (1904)  46  Tex. 
Crim.  Rep.  183,  78  S.  W.  1072,  in  which 
defendant  was  convicted  of  aggravated 
assault,  where  it  appeared  that  he  was 
sleeping  on  the  porch  at  a  house  where 
he  was  visiting,  and  arose  in  the  night 
and  entered  the  room  of  his  wife's  sister, 
the  door  of  which  was  but  3  feet  from 
that  of  his  wife's  room,  and  the  alleged 
assault  consisted  of  only  raising  the  sis- 
ter's nigbtgo\vn,  and  defendant  testified 
that  he  supposed  he  was  entering  his 
wife's  room,  and  that  he  left  as  soon  as 
he  discovered  his  mistake,  it  was  held 
that  unless  defendant  intended  to  injure 
the  sister  by  making  an  indecent  pro- 
posal to  her  which  would  cause  her  some 
disagreeable  emotion  of  the  mind,  such 
as  shame  or  constraint,  he  was  not  guilty 
of  an  assault,  and  that  he  was  entitled 
to  instructions  submitting  such  defense 
to  the  jury. 

But  it  is  an  assault  npon  a  woman  to 
fondle  her  against  her  consent,  or  to  lay 
hands  upon  her  without  her  consent,  and 
an  intent  to  injure  under  such  circum- 
stances will  be  presumed,  which  pre- 
sumption must  be  overcome  to  justify  an 
acquittal  of  aggravated  assault.  Combs 
V.  State  (1909)  55  Tex.  Crim.  Rep.  332, 
116  S.  W.  595;  Floyd  v.  State  (1890)  29 
Tex.  App.  341, 15  S,  W.  819. 

There  aho  must  be  shown  an  injury 
to  the  female,  which  likewise  may  con- 
sist of  an  injury  to  her  feelings. 

So,  where  there  is  some  question  as  to 
whether  the  indecent  familiarities  with 
the  female  were  against  her  consent  or 
produced  a  sense  of  shame  in  her,  the 
jury  should  be  instructed  that  if  defend- 
ant took  such  liberties  with  no  intent  to 
injure  her,  or  if  his  conduct  did  not 
create  in  her  mind  a  sense  of  shame  or 
other  disagreeable  emotion,  they  would 
be  authorized  to  acquit  him.  Koen  v. 
State  (1906)  50  Tex.  Crim.  Rep.  145,  95 
S.  W.  114. 

Nor  was  an  aggravated  assault  shown 

by  testimony  that  defendant  put  his 
L.R.A.19nA. 


hand  on  the  private  parts  of  prosecutrix, 
in  the  absence  of  any  showing  that  the 
act  produced  any  constraint  or  sense  of 
shame  in  her.  Hawes  v.  State  (1898)  — 
Tex.  Crim.  Rep.  — ,  44  S.  W.  1094. 

And  it  seems  that  a  reasonable  doubt 
in  the  minds  of  the  jurors  as  to  whether 
the  female  objected  to  the  liberties  tak- 
en with  her  person  would  require  an 
acquittal  of  a  charge  of  aggravated  as- 
sault. Saye  v.  State  (1908)  54  Tex. 
Crim.  Rep.  430, 114  S.  W.  804. 

There  must  be  an  actual  assault;  that 
is,  a  touching  of  the  person  of  the  fe- 
male against  her  will,  or  at  least  a  mani- 
festation of  a  purpose  to  do  so,  coupled 
with  a  present  ability  to  accomplish 
such  purpose. 

So,  in  Fuller  v.  State  (1903)  44  Tex. 
Crim.  Rep.  463,  100  Am.  St.  Rep.  871,  72 
S.  W.  184,  13  Am.  Crim.  Rep.  90,  it  was 
held  that  the  act  of  defendant  in  mak- 
ing a  kissing  sign  to  prosecutrix  by 
puckering  up  his  lips  and  smacking  them, 
without  touching  her  or  giving  any  in- 
dication of  an  intention  to  attempt  to 
use  force  to  compel  her  to  kiss  him,  did 
not  constitute  an  assault,  and  a  convic- 
tion of  aggravated  assault  was  reversed. 

And  requesting  a  woman  to  kiss  de- 
fendant, and  manifesting  a  purpose  to 
embrace  her,  which  she  evaded  by  mov- 
ing to  another  part  of  the  room,  did  not 
constitute  an  aggravated  assault.  Kier- 
sey  V.  State  (1893)  —  Tex.  Crim.  Rep. 
--,  22  S.  W.  37. 

Likewise  the  mere  solicitation  of  a  fe- 
male by  a  man  to  have  intercourse  does 
not  constitute  an  assault,  and  the  fact 
that  she  was  injured  in  fleeing  from  him 
does  not  make  it  such.  Loid  v.  State 
(1909)  55  Tex.  Crim.  Rep.  403, 116  S.  W. 
807. 

Under  the  above  statute,  convictions 
for  aggravated  assault  were  sustained 
in  the  following  cases,  the  acts  upon 
which  the  charge  was  based,  and  which 
were  done  against  the  will  of  the  female, 
being  shown  by  parenthetical  state- 
ments: Thompson  v.  State  (1875)  43 
Tex.  583  (entering  bedroom  of  female 
and  placing  hand  upon  her  person) ;  Rid- 
out  V.  State  (1879)  6  Tex.  App.  249  (the 
indecent  fondling  of  the  person  of  a 
female  by  a  male) ;  Atkins  v.  State 
(1881)  11  Tex.  App.  8  (indecent  famili- 
arities with  person  of  woman) ;  George 
V.  State  (1881)  11  Tex.  App.  95  (solicit- 
ing intercourse,  and  seizing  woman 
about  the  neck) ;  Henkel  v.  State  (1889) 
27  Tex.  App.  510,  11  S.  W.  671  (going 
to  woman's  room  while  she  was  asleep, 
and  placing  his  hand  on  her  shoulder 
I  and  his  face  against  her  cheek,  in  imita- 
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tion  of  her  husband^  and  retiring  when 
recognized);  Yonng  v.  State  (1802)  31 
Tex.  Crim.  Rep.  24,  19  S.  W.  431  (going 
to  pallet  upon  whieh  a  chaste  married 
woman  was  sleeping,  and  lasciviously 
touching  her  person) ;  Webb  v.  State 
(1896)  36  Tax.  Crim.  Rep.  41,  35  S.  W. 
380  (husband  causing  another  to  attempt 
to  have  intercourse  with  wife,  for  pur- 
pose of  having  ground  for  divorce) ; 
Slawson  v.  State  (1898)  39  Tex.  Crim. 
Rep.  176,  73  Am.  St.  Rep.  914,  46  S.  W. 
575  (undue  familiarity  with  female  to 
the  extent  of  forcibly  feeling  of  her 
private  parts);  Sample  v.  State  (1908) 
52  Tex.  Crim.  Rep.  505, 124  Am.  St.  Rep. 
1103,  108  S.  W.  685  (catching  hold  of 
female's  dress  and  putting  hand  on  her 
leg,  under  her  dress) ;  Pittcock  v.  State 
(1914)  73  Tex.  Crim.  Rep.  1,  163  S.  W. 
971  (going  to  room  of  female  and  re- 
questing permission  to  sleep  with  her, 
and  removing  her  hands  from  her  face 
when  she  commenced  to  cry). 

In  State  v.  Archer  (1908)  22  S.  D.  137, 
115  N.  W.  1075,  it  was  held  that  a  chaise 
of  aggravated  assault,  under  a  statute 
describing  such  an  offense  as  an  assault 
perpetrated  with  an  intent  to*  commit  a 
felony,  could  not  be  established  by  evi- 
dence of  an  assault  by  a  man  upon  a 
married  woman  for  the  purpose  of  in- 
ducing her  to  consent  to  intercourse,  as 
the  only  crime  that  would  have  been 
committed  had  he  accomplished  his  pur- 


pose would  have  been  adultery  by  mutual 
consent,  which  would  not  have  involved 
the  element  of  assault. 

Indecent    aiianlt. 

In  some  states  the  offense  which  we 
are  considering  is  described  as  an  in- 
decent assault. 

Thus,  in  State  v.  Quinn  (1908)  80 
Conn.  546,  69  Atl.  349,  entering  bedroom 
and  seizing  sleeping  woman  by  leg,  and 
leaving  when  ordered  by  her  to  do  so, 
without  any  explanation  of  his  conduct, 
was  held  to  constitute  indecent  assault. 

And  in  Rex  v.  Chong  (1914)  32  Ont. 
L.  Rep.  66,  7  Ont.  Week.  N.  84,  it  was 
held,  under  a  statute  providing  for  pun- 
ishment of  everyone  who  "indecently  as- 
saults any  female,"  an  act  which  in  it- 
self is  ambiguous  may  be  interpreted  in 
view  of  the  surrounding  circumstances 
and  by  words  spoken  at  the  time;  so, 
where  all  defendant  did  was  to  take  hold 
of  a  girl  against  her  will,  but  he  accom- 
panied such  act  with  an  offer  of  money 
to  go  with  him  for  an  immoral  purpose, 
he  was  properly  convicted  under  the  stat- 
ute. 

But,  there  being  no  crime  known  to 
the  common  law  as  indecent  assault,  a 
statute  providing  a  punishment  for  in- 
decent assault,  but  not  defining  such 
crime,  will  not  support  a  conviction  on 
such  a  charge.  State  v.  Comeaux  (1913) 
131  La.  930,  CO  So.  620.  R.  L.  S. 


COIiORADO  SUPREME  COURT. 

UNITED   STATES   PORTLAND   CEMENT 
COMPANY,  Plff.  in  Err., 

V. 

UNITED  STATED  NATIONAI.  BANK  OF 

DENVER. 

(—  Colo.  — ,  167  Pac.  202.) 

Banks  —  payment  of  check  on  forged 
Indorsement  -»  liablity  to  payee. 

The    payee   of   a   check   may   recover   its 
proceeds  from  a  hank  which  cashed  it  on 
a  forged  indorsement  and  collected  it  from 
the  drawee. 
For  other  caseSf  see  Banke,  TV,  a,  S,  6,  (SJ, 

in  Dig,  1-52  N,  8, 

(May  1,  1916.) 

EpRROR   to    the   District    Court   for   the 
'J   City  and  County  of  Denver  to  review 

Note.  —  As  to  right  of  holder  of  check 
against  bank  which  cashes  it  on  a  forged 
indorsement  and  then  collects  it  from  the 
drawee,  see  annotation  following  this  case, 
post,  148. 
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a  judgment  suslaining  a  demurrer  to  a  com- 
plaint in  an  action  brought  to  recover  an 
amount  paid  by  defendant  on  a  forged 
check.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  Q.  Richmond  and 
Jacob  J.  liiebcrman,  for  .plaiutitf  in  er- 
ror: 

The  defendant  bank  is  liable  to  the  plain- 
tiff for  money  had  and  received,  and  the 
amended  complaint  as  amended  therefore 
states  a  good  cause  of  action. 

1  Morse,  Banks  A  Bkg.  4th  ed.  §  248; 
Knoxville  Water  Co.  t.  East  Tennessee  Nat. 
Ban^,  123  Tenn.  364,  131  S.  \V.  447;  Far- 
mer V.  People's  Bank,  100  Tenn.  187,  47  S. 
VV.  234;  Buckley  v.  Second  Nat.  Bank,  35  N. 
J.  L.  400,  10  Am.  Rep.  240;  Talbot  v.  Bank 
of  Rochester,  1  Hill,  206;  Pickle  v.  Muse 
(Pickle  V.  People's  Nat.  Bank)  88  Tenn. 
380,  7  L.R.A.  93,  17  Am.  St.  Rep.  900, 
12  S.  W.  910;  Chism  v.  First  Nat.  Bank, 
96  Tenn.  641,  32  L.R.A.  778,  54  Am.  St. 
Rep.  863,  36  S.  W.  387 ;  Indiana  Nat.  Bank 
V.  Holtsclaw,  98  Ind.  85;  Graves  y.  Ameri- 
can Exch.  Bank,  17  N.  Y.  205. 
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Messrs.  Rogers,  ClUs,  St  Johnson, 
Percy  Robinson,   and  Plerpont  Fuller, 

for  defendant  in  error: 

The  payee  of  a  check,  t)ic  indorsement 
of  whose  name  has  been  forged  or  made 
without  authority,  cannot  maintain  suit 
against  an  intermediate  bank  which  has 
cashed  the  check  and  paid  the  amount  of 
the  same  to  the  forger  out  of  its  own  funds. 

National  Bank  v.  Millard,  10  Wall.  152, 
19  L.  ed.  897;  First  Nat.  Bank  v.  Whit- 
man, 94  U.  S.  343,  24  L.  ed.  229;  Tibby 
Bros.  Glass  Co.  v.  Farmers*  &  M.  Bank, 
220  Pa.  1,  15  L.R.A.(N.S.)  519,  69  Atl. 
280;  J.  N.  Houston  Grocer  Co.  v.  Farmers' 
Bank,  71  Mo.  App.  132;  Rauch  v.  Bankers' 
Nat.  Bank,  143  111.  App.  625;  Van  Buskirk 
V.  State  Bank,  35  Colo.  142,  117  Am.  St. 
Rep.  182,  83  Pac.  778;  BoeUcher  v.  Colo- 
rado Nat.  Bank,  15  Colo.  16,  24  Pac.  582, 
5  Colo.  185,  40  Am.  Rep.  142;  Leather 
Mfrs.  Nat.  Bank  v.  Merchants*  Nat.  Bank, 
128  U.  S.  26,  34,  32  L.  ed.  342,  344,  9 
Sup.  Ct.  Rep.  3. 

Hill,  J.,  delivered  the  opinion  of  the 
court : 

A  demurrer  was  sustained  to  the  plain- 
tifTs  amended  complaint.  It  declined  to 
amend.  For  a  first  cause  of  action,  among 
other  things,  it  alleges  that  the  Kirchhof 
Lumber  Company  was  indebted  to  plaintiff 
for  cement,  etc.;  that  on  February  7,  1914, 
the  lumber  company  executed  its  check  on 
the  Denver  National  Bank,  payable  to  the 
order  of  the  plaintiff,  for  $267,  in  pay- 
ment of  said  indebtedness,  and  thereafter 
delivered  and  intrusted  said  check  to  one 
H.  C.  Snyder,  as  an  employee  of  the  plain- 
tiff; that  Snyder  was  its  employee  in  the 
capacity  of  sales  manager,  with  no  author- 
'ity  to  make,  sign,  or  indorse  any  check, 
promissory  note,  or  bill  of  exchange,  or  to 
collect  the  fund  due  or  payable  upon  the 
same;  that  his  authority  was  limited  to  the 
sale  of  Portland  cement;  that  thereafter 
Snyder,  without  authority,  and  without  the 
consent  of  the  plaintiff,  and  against  its  in- 
terest, indorsed  on  said  check  the  name  of 
the  plaintiff  and  the  name  of  its  secretary, 
J.  E.  Zahn,  and  on  February  11,  1914,  pre- 
sented it,  so  indorsed  by  him,  to  the  defend- 
ant bank,  and  received  as  payment  thereof 
$267,  which  sum  has  not,  nor  has  any  part 
thereof,  been  received  by  plaintiff,  and  which 
sum  of  money  aforesaid  has  been  paid  to 
said  defendant  by  the  drawee  bank  upon 
the  aforesaid  check,  and  has  been  so  re- 
ceived from  said  drawee  bank  bv  defendant; 
that  the  indorsement  of  said  check  by 
Snyder  with  the  name  of  the  plaintiff  and 
its  secretary  was  a  forgery,  and  was  made 
by  said  Snyder  without  any  kind  or  char- 
acter of  authority,  without  warrant  in  law, 
L.R.A.1917A. 


and  without  the  consent  of  the  plaintiff; 
that  plaintiff  has  demanded  from  defendant 
payment  of  said  sum  so  paid  to  it  by  Snyder 
on  said  check  so  forged;  that  the  defend- 
ant has  not  paid  it,  or  any  part  thereof,  to 
plaintiff.  This  is  followed  with  ten  other 
alleged  causes  of  action,  which  are  sub- 
stantially the  same  as  the  first,  except 
that  each  is  based  upon  a  different  check 
and  for  different  amounts.  The  prayer  is 
for  judgment  in  the  total  amount  of  the 
eleven  checks,  viz.,  $4,323.09,  with  interest. 

It  is  well  settled  in  this  jurisdiction 
that  the  holder  of  a  bank  check  cannot  sue 
the  bank  upon  which  it  is  drawn  for 
refusing  payment,  in  the  absence  of  proof 
that  it  was  accepted  by  the  bank  or  charged 
against  the  drawer.  Van  Buskirk  v.  State 
Bank,  35  Colo.  142,  117  Am.  St.  Rep.  182, 
88  Pac.  778;  Boettcher  v.  Colorado  Nat. 
Bank,  15  Colo.  16,  24  Pac.  582;  Colorado 
Nat.  Bank  v.  Boettcher,  5  Colo.  185,  40 
Am.  Rep.  142. 

In  this  case  the  payee  in  the  checks  seeks 
to  recover  from  another  bank  who  accepted 
and  paid  these  checks  upon  forged  indorse* 
ments,  and  thereafter  collected  the  amounts 
upon  the  checks  from  the  bank  upon  which 
they  were' drawn.  In  such  case  the  rule  in 
Tennessee,  New  Jersey,  Ohio,  New  York, 
and  Indiana  is  that  the  payee  can  recover 
from  a  bank  which  accepted  them  from 
the  forger  and  collected  them  from  the 
drawee  bank,  as  for  moneys  had  and  re- 
ceived, even  though  it  has  fully  paid  over 
and  accounted  for  the  same  to  the  forger 
without  knowledge  or  suspicion  of  the  for- 
gery. Farmer  v.  People's  Bank,  100  Tenu. 
187,  47  S.  W.  234;  Knoxville  Water  Co.  v. 
East  Tennessee  Nat.  Bank,  123  Tenn.  364, 
131  S.  W.  447;  Buckley  v.  Second  Nat. 
Bank,  35  N.  J.  L.  400,  10  Am.  Rep.  249; 
Shaffer  v.  McKee,  19  Ohio  St.  526;  Talbot 
V.  Bank  of  Rochester,  1  Hill,  295;  Johnson 
v.  First  Nat.  Bank,  6  Hun,  124;  Graves  v. 
American  Exch.  Bank,  17  N.  Y.  205;  In- 
diana Nat.  Bank  v.  Holtschaw,  98  Ind. 
85.  This  same  principle  is  laid  down  in 
vol.  1,  4th  ed.  of  Morse  on  Banks  &  Bank- 
ing, wherein,  at  page  483,  the  author  states : 
"If  a  negotiable  instrument  having  a  forged 
indorsement  come  to  the  hands  of  a  bank 
and  is  collected  by  it,  the  proceeds  are  held 
for  the  rightful  owners  of  the  paper,  and 
may  be  recovered  by  them,  although  the 
bank  gave  value  for  the  paper,  or  has  paid 
over  the  proceeds  to  the  party  depositing 
the  instrument  for  collection.*'     * 

These  cases  are  based  upon  the  theory  of 
ratification  by  the  payee  of  the  collection  of 
the  check  from  the  drawee,  and  that  the  col- 
lecting bank  can  then  be  held  as  for  moneys 
had  and  received,  and  that  the  payment  by 
the  drawee  bank  to  the  collecting  bank  with 
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the  forged  indorsement  thereon  is  evidence 
that  the  check  was  accepted  and  paid  by  the 
drawee  bank,  which  acts  the  payee  ratifies. 

Counsel  for  the  defendant  in  error  con- 
cede that  the  cases  last  cited  hold  as  indi- 
cated, but  contend  that  the  better  rule  is 
that  announced  in  Pennsylyania,  Illinois, 
Missouri,  and  by  the  Supreme  Court  of  the 
United  States,  and  which  tliev  claim  is  di- 
rectly  to  the  contrary,  and  to  tlie  effect  that 
payment  upon  the  forged  indorsement  by 
the  drawee  bank  to  the  person  who  presents 
the  forged  check  to  it  is  not  a  payment 
of  the  check  at  all,  for  which  reason  there 
is  no  acceptance  of  it  by  the  drawee  bank, 
and  until  accepted  a  suit  cannot  be  main- 
tained against  the  drawee  bank,  or  t]ie  in- 
tervening bank  who  first  cashed  it  upon  the 
forged  certificate,  and  thereafter  collected 
the  amount  from  the  drawee  bank  upon 
the  strength  of  the  forged  indorsement. 
We  cannot  agree  that  the  United  State  Su 
preme  Court  cases  and  those  in  Illinois 
and  Missouri  which  follow  so  hold.  The 
case  of  First  Nat.  Bank  v.  Whitman,  94  U. 
S.  343,  24  L.  ed.  229,  goes  into  the  ques- 
tion in  detail.  There  the  payee  brought 
suit  against  the  bank  upon  which  the  check 
was  drawn,  upon  the  theory  that  the  pay- 
ment upon  the  forged  indorsement  to  the 
forger  operated  as  an  acceptance  by  the 
bank  of  the  check  sufficient  to  authorize  an 
action  by  the  real  owner  to  recover  there- 
on as  upon  an  accepted  check.  The  court 
said:  ''No."  The  reason  is  readily  appar- 
ent, for  by  this  method  the  payee  sought 
to  ratify  one  portion  only  of  the  transac- 
tion, which  would  inure  ip  his  favor,  and 
reject  another  part  of  the  same  act,  com- 
mitted at  the  same  time,  which  would  work 
against  him.  In  other  words,  his  ratifica- 
tion was  of  something  which  he  expressly 
repudiates,  namely,  his  forged  indorsement 
to  the  check  and  the  payment  of  the  money. 
The  court,  in  answering  this  contention, 
upon  this  theory  (94  U.  S.  at  page  347), 
says:  "Its  pretended  payment  did  not 
diminish  the  funds  of  the  drawer  in  the 
bank,  or  put  money  in  the  pocket  of  the 
person  entitled  to  the  payment.  Tlie  state 
of  the  account  was  the  same  after  the  pre- 
tended payment  as  it  was  before.'' 

The  same  line  of  reasoning  is  presented 
in  J.  N.  Houston  Grocer  Co.  v.  Farmers' 
Bank,  71  Mo.  App.  wherein,  at  page  137, 
the  court  quotes  with  approval  from  the 
Whitman  Case  the  following:  "It  is  diffi- 
cult to  construe  a  payment  as  an  accept- 
ance under  any  circumstances.  The  two 
things  are  essentially  different.  One  is  a 
promise  to  perform  an  act;  the  other,  an 
actual  performance." 

The  same  rule  is  followed  in  Ranch  v. 
Bankers'  Nat.  Bank,  143  111.  App.  625, 
L.R.A.1917A. 


which   was  also   a   case   where   the   payee 
brought  the  suit  against  the  drawee  bank. 
These  cases  are  all  relied  upon  by  the  de-  • 
fendant  in  error  to  sustain  its  position. 

Under  our  former  decisions  we  agree  that 
the  payee  of  a  check  cannot  sue  the  drawee 
until  after  acceptance.  We  might  al«o  con- 
cede, if  necessary,  that  the  payment  of  a 
check  upon  a  forged  indorsement  is  not 
sufficient  to  give  the  payee  thereof  a  right 
of  action  to  compel  the  drawee  to  pay  it 
over  again  to  him,  for  so  doing  would  be 
to  allow  the  act  which  is  expressly  repudi- 
ated by  the  payee,  so  far  as  the  payment 
is  concerned,  to  be  ratified  by  him  as  an 
acceptance  of  the  check,  but  not  as  a  pay- 
ment of  it;  but  such  is  not  the  case  here. 
To  the  contrary,  the  plaintiff  seeks,  as  we 
think  he  has  the  right  to  do,  to  ratify  the 
collection  of  the  check  for  him;  in  such 
case  he  ratifies  the  assumed  payment  of  it. 
and  the  check  is  then  paid;  the  drawee  bank 
and  the  maker  thereof  are  both  relcaHcd 
from  paying  it  over  again;  the  payee  would 
be  estopped  from  making  such  claim.  The 
ratification  is  not  upon  the  acceptance 
alone  of  the  check  by  the  drawee  bank,  but 
upon  its  collection  by  the  defendant  in  error 
bank  and  payment  by  the  drawee  bank,  all 
of  which  are  ratified  by  the  payee,  and  the 
suit  is  then  against  the  collecting  bank  as 
for  moneys  had  and  received. 

We  are  aware  that  the  case  of  Tibby 
Bros.  Glass  Co.  v.  Farmers'  &  M.  Bank,  220 
Pa.  1,  15  L.R.A.(N.S.)  619,  69  Atl.  280, 
is  in  conflict  with  this  conclusion.  There, 
as  here,  the  suit  was  by  the  payee  of  the 
checks  against  an  intervening  bank  which 
had  paid  them  upon  forged  indorsements 
and  collected  the  amounts  from  the  drawee 
bank;  but  we  cannot  subscribe  to  the  rea- 
sons given.  They  are  against  the  weight 
of  authority,  and  also  overlook  the  fact 
that  the  acts  which  the  plaintiff  seeks  to 
ratify  were  not  the  drawee  bank's  accept- 
ance of  the  checks,  but  their  payment,  and 
the  intervening  bank's  collection  of  them. 
The  Pennsylvania  case  says  it  applies  the 
rule  announced  in  First  Nat.  Bank  v.  Whit- 
man, 94  U.  S.  343,  24  L.  ed.  229;  but  the 
facts  are  different.  The  ratification  in  the 
Whitman  Case  was  the  acceptance  of 
the  check  only,  so  that  the  payee  might 
bring  suit  against  the  drawee  bank  and 
compel  it  to  pay  the  alnount  again,  where 
the  payee  expressly  repudiates  the  same  act 
so  far  as  its  validity  was  concerned  as  a  pay- 
ment by  the  bank,  or  the  right  to  charge  it 
against  the  maker  of  the  check.  • 

It  is  conceded  that  the  drawee  bank  would 
have  a  cause  of  action  against  the  defend- 
ant in  error  for  the  amount  of  these  checks. 
This  is  upon  the  theory  that  they  had  nev- 
er been  paid,  and  that  the  plaintiff  could 
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•till  recover  the  amount  from  the  maker 
of  the  checks,  and  that  the  maker  in  turn 
«  could  prevent  the  drawee  bank  from  charg- 
ing the  amoimt  to  his  account.  If  the 
plaintiff  in  error  had  authorized  the  de- 
fendant in  error  bank  to  make  these  collec- 
tions for  it,  the  drawee  bank  could  not 
recover  back  from  the  defendant  in  error 
banki  and  the  maker  of  the  check  could  not 
prevent  the  drawee  bank  from  charging  the 
amount  to  its  account.     When  the  plaintiff 


in  error  ratified  this  ooUection,  the  same 
result  follows,  and,  the  defendant  in  error 
bank  not  having  accounted  to  it  for  the 
money  (if  the  allegations  of  the  complaint 
are  true),  it  has  its  cause  of  action  there- 
for. 

The  judgment  will  be  reversed,  and  cause 
remanded  for  further  proceedings  not  in- 
consistent with  the  views  herein  expressed. 

Gabbert,  Ch.  J.,  and  Teller,  J.,  concur. 


Annotation — Right  of  holder  of  check  against  bank  which  cashes  it  on 
a  forged  indorsement  and  then  collects  it  from  the  drawee. 


This  note  is  supplementary  to  the  note 
to  Tibby  Bros.  Glass  Co.  v.  Farmers'  & 
M.  Bank,  15  L.R.A.(N.S.)  519. 

As  to  remedy  of  payee  of  check  against 
one  who  has  taken  it  on  the  indorsement 
of  an  unauthorized  agent,  see  note  to  A. 
Blum  Jr.'s  Sons  v.  Whipple,  13  L.R.A. 
(N.S.)  211. 

In  the  Tibby  Case  the  court  of  last  re- 
sort of  Pennsylvania  held  that  the  payee 
of  a  cheek  could  not  maintain  an  action 
for  money  had  and  received  against  a 
bank  that  cashed  it  upon  a  forged  in- 
dorsement and  then  collected  it  from  the 
drawee  bank,  basing  its  decision  upon  the 
theory  that  there  is  no  privity  of  con- 
tract between  the  payee  and  the  bank 
that  cashes  a  check  any  more  than  there 
is  between  the  holder  of  a  check  and  the 
drawee  bank.  (See  note  to  Ballard  v. 
Home  Nat.  Bank,  L.R.A.1916C,  164,  as  to 
right  of  holder  of  check  to  maintain  ac- 
tion thereon  against  the  drawee  bank). 
But  it  is  the  only  case  in  which  this  posi- 
tion is  taken. 

I'NiTED  States  Portland  Cement  Co. 
V.  United  States  Nat,  Bank,  ante,  145, 
is  in  harmony  with  practically  all  deci- 
sions in  which  the  question  has  been  de- 
cided. The  holding  that  the  payee  could 
maintain  the  action  against  the  inter- 
mediaiy  bank  does  not,  however,  imply 
that  he  could  not  collect  from  the  drawee 
bank.  (Courts  are  divided  on  this  point. 
See  note  in  L.R.A.1916C,  164,  subd.  II. 
c,  2  (c)).  Nor  does  it  imply  that  he 
could  not  recover  from  the  drawer;  but 
this  question  is  not  within  the  scope  of 
this  note. 

Where  a  check  payable  to  a  particular 
person  by  mistake  fell  into  the  hands  of 
another  person  of  the  same  name,  who 
indorsed  it  and  had  it  cashed  at  a  bank 
that  collected  it  from  the  drawee,  it  was 
held  in  Indiana  Nat.  Bank  v.  Iloltsclaw^ 
(1884)  98  Ind.  85,  that  the  rightful 
L.R.A.1917A. 


payee  had  a  right  of  action  against  the 
bank  that  cashed  it. 

In  Johnson  v.  First  Nat.  Bank  (1875) 
6  Hun  (N.  Y.)  124,  affirmed  in  (1877)  68 
N.  Y.  616,  a  clerk  in  the  employ  of  the 
payees,  without  authority  to  indorse 
their  names,  forged  their  names  upon 
some  cheeks  that  were  payable  to  them, 
and  transferred  them  to  other  persons 
for  value  without  accounting  to  his  em- 
plovers.  It  Tvas  held,  on  the  authority 
of  Talbot  V.  Bank  of  Rochester  (1841) 
1  Hill  (N.  Y.)  295,  that  the  payees  could 
recover  from  a  bank  that  had  cashed  and 
later  collected  the  checks. 

The  decision  in  Shaffer  v.  McKee 
(1869)  19  Ohio  St.  526,  is  to  the  same 
effect.  The  facts  were  similar  except  the 
immaterial  fact  that  defendant,  who  had 
cashed  the  check  on  a  forged  indorsement 
and  collected  it  from  the  bank,  was  not 
a  bank,  but  an  individual. 

In  Kuoxville  Water  Co.  v.  East  Ten- 
nesee  Nat.  Bank  (1910)  123  Tenn.  364, 
131  S.  W.  447,  the  court  said :  "It  is  the 
settled  law  in  Tennessee  that  a  bank  re- 
ceiving and  collecting  a  check  upon  a 
forged  indorsement  of  the  payee's  name 
is  liable  to  the  payee  for  its  proceeds, 
although  the  bank  has  fully  paid  over 
and  accounted  for  same  to  the  forger 
without  knowledge  or  suspicion  of  the 
forgery.  See  Farmer  v.  People's  Bank 
(1897)  100  Tenn.  187,  47  S.  W.  234; 
Pickle  V.  Muse  (Pickle  v.  People's  Nat. 
Bank)  (1890)  88  Tenn.  381,  7  L.R.A.  93, 
17  Am.  St.  Rep.  900, 12  S.  W.  919;  Chism 
V.  First  Nat.  Bank  (1896)  96  Tenn.  641, 
32  L.R.A.  778,  54  Am.  St.  R^p.  863,  36  S. 
W.  387.  The  authorities  are  reviewed  in 
the  case  of  Farmer  v.  People's  Bank 
(Tenn.)  supra,  and  it  is  there  said  that 
*one  coming  into  possession  of  such  pa- 
per, either  unindorsed  or  with  a  forged 
indorf?enient  of  the  payee's  name,  could 
not  successfully  resist  the  title  of  the 
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true  owner,  or,  if  it  has  beea  converted 
into  money,  a  demand  for  ite  proceeds*' 
The  bank  in  that  case  received  a  check 
from  a  third  party  with  the  foxged  in* 
dorsement  of  the  payee's  name*  The 
check  was  on  a  bank  in  a  different  town, 
and  the  receiving  bank  eolleeted  it  and 
placed  it  to  the  forger's  credit,  permit* 
ting  him  to  check  out  the  proceeds.  The 
bank  was  held  liable  upon  the  suit 
against  it  of  the  payee,  for  the  amount 
of  the  check.  Under  the  anthority  of 
this  case,  and  in  view  of  what  we  have 
previoHsly  said,  we  think  defendant  bank 
here  is  equally  liable  to  the  water  com- 
pany for  the  amount  of  the  checks  con- 
cerning which  this  suit  is  brought." 

In  Crisp  v.  State  Bank  (1915)  32  N.  D. 
263,  155  N.  W.  78,  where  a  check  sent  by 
mail  was  intercepted  by  the  payee's  hus- 
band, it  was  held  that  the  payee  could 
recover  from  a  bank  which  had  cashed 
the  eheck  on  a  forged  indorsement,  and 
collected  from  the  drawee  bank  through 
a  correspondent.  The  court  said :  ^*It  is 
also  quite  clear,  that,  if  a  delivery  to  the 
plaintiff  was  in  fact  made  or  must  be 
assumed,  the  action  of  trover  will  lie, 
since  the  defendant  bank,  in  order  to  re- 
imburse itself  for  the  payment  which  was 
made  to  the  husband,  transmitted  the 
cheek  and  collected  the  same  from  its 
correspondents,  who  in  turn  collected  it 
from  the  drawee  bank.  So,  too,  it  would 
seem  that  a  person  to  whom  a  check  is 
sent  by  mail,  and  which  check  is  inter- 
cepted and  cashed  with  a  fraudulent  in- 
dorsement thereon  by  a  third  party,  may 
ratify  the  delivery  without  ratify&g  the 
forged  indorsement.  ^This  brings  us  to 
the  question,'  says  Mr.  Justice  Lurton,  of 
the  Supreme  Court  of  the  United  States, 
then  a  member  of  the  supreme  court  of 
Tennessee,  'as  to  whether  this  check  was 
ever  delivered  to  the  complainant;  for  it 
is  insisted  that,  if  there  has  been  no  de- 
livery to  him,  that  he  has  no  such  title 
to'  the  instrument  as  will  enable  him  to 
maintain  a  suit  against  the  bank. 
Whether  this  eheck  was  sent  to  complain- 
ant, and  miscarried  and  fell  into  the 
hands  of  a  stranger,  or  whether  it  was 
left  with  the  bank  to  be  credited  to  the 
complainant,  who  kept  his  account  there, 
and  by  oversight  this  credit  was  not 
given,  is  all  matter  of  conjecture.  How 
this  check  ever  reached  the  bank  we  are 
unable,  from  the  proof,  to  determine. 
All  we  can  say  is  that  we  are  satisfied 
that  it  never  came  into  the  hands  of  com- 
plainant.   Someone  undoubtedly  received 

it  from  Muse.    By  suing  the  bank  upon 
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this  cheek,  complainant  may  and  does 
ratify  the  receipt  of  the  cheek  from 
Mnse.  It  is  as  if  it  had  been  received 
by  an  agent  for  the  use  and  benefit 
of  the  complainant.  Omnis  ratlhabitio 
retrotrahitur  et  mandate  priori  aaquip- 
aratur — a  subsequent  ratification  has  a 
retrospective  effect  and  is  equivalent  to 
a  prior  command.  Broom,  Legal  Max- 
ims, 837.  '*Thi8  is  a  rule,"  says  Mr. 
Broom,  "of  very  wide  application."  .  .  . 
''No  maxim,"  remarks  Mr.  Justice  Story, 
is  better  settled  in  reason  or  law  than 
this  maxim;  .  .  .  at  all  events,  where 
it  does  not  prejudice  the  rights  of  stran- 
gers." [Fleckner  v.  Bani  of  United 
States  (1823)  8  Wheat.  (U.  S.)  363,  5 
L.  ed.  631.]  As  illustrative  of  the  appli- 
cation of  the  rule,  the  author  cites  the 
ease  where  the  goods  of  A  are  wrong- 
fully taken  and  sold.  The  owner  may 
either  bring  trover  against  the  wrong- 
doer, or  may  elect  to  consider  him  as  his 
agent  and  adopt  the  sale  and  bring  the 
action  for  the  price.  Smith  v.  Hodson 
(1791)  4  T.  R.  211, 100  Eng.  Reprint,  979. 
So  in  another  case  it  was  said:  "That 
an  act  done  for  another  by  a  person  not 
assuming  to  act  for  himself,  but  for 
such  other  person,  though  without  any 
precedent  authority  whatever,  becomes 
the  act  of  the  principal  if  subsequently 
ratified  by  him,  is  the  known  and  well- 
established  rule  of  law.  In  that  case  the 
principal  is  bound  by  the  act,  whether  it 
be  for  his  detriment  or  advantage,  and 
whether  it  be  founded  on  a  tort  or  a 
contract,  to  the  same  extent  and  by  and 
with  all  the  consequences  which  follow 
from  the  same  act  done  by  his  previous 
authority."  [Wilson  v.  Tumman  (1843) 
6  Mann.  &  G.  242,  134  Eng.  Reprint, 
879.]  Broom,  Legal  Maxims,  871.  The 
bank  is  not  prejudiced  by  this  subsequent 
ratification,  for  it  dealt  with  the  check  as 
the  property  of  the  complainant,  and 
undertook  to  pay  to  him  or  his  order. 
The  effect  of  this  ratification  is  simply  to 
make  the  check  the  property  of  the 
complainant.  It  does  not  ratify  the  col- 
lection of  the  check  by  one  whose  act  in 
receiving  it  is  subsequently  ratified,  and 
agency  to  receive  a  check  payable  to  or- 
der implies  no  authority  to  indorse  it  in 
the  name  of  the  payee,  or  to  collect  it 
without  such  indorsement.  In  the  case 
of  Dodge  V.  National  Exch.  Bank,  a  cer- 
tificate of  indebtedness  by  the  govern- 
ment to  Dodge  was  remitted  by  mail  to 
the  paymaster  for  a  check.  The  mail  was 
robbed,  and  the  certificate  presented  by 
the  thief  to  the  paymaster,  and  a  check 
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demanded.  The  latter,  without  requiring^ 
proof  of  the  identity  of  the  holder  of  the 
certificate,  issued  a  check  payable  to 
Dodge  or  order,  and  took  up  the  certifi- 
cate. The  indorsement  of  Dodge  was 
forged,  and  the  check  paid.  Subsequent- 
ly Dodge  sued  the  bank  and  recovered, 
the  court  holding  that  he  might  ratify 
the  taking  of  the  check  for  the  certificate, 
and  sue  upon  it  as  an  accepted  check. 
(1870)  20  Ohio  St.  234,  6  Am.  Rep.  648. 
See,  to  same  effect.  Graves  v.  American 
Exch.  Bank  (1858)  17  N.  Y.  207.  The  de- 
cree of  the  chancellor  is  reversed,  and 
judgment  for  complainant  against  the 
bank  for  the  amount  of  the  check,  and  in- 
terest from  date  of  filing  of  bill  and  all 
the  cost  of  the  cause.'  See  Pickle  v.  Muse 
(Pickle  V.  People's  Nat.  Bank)  (1800)  88 
Teim.  380,  7  L.R.A.  93,  17  Am.  St.  Rep. 
900,  12  S.  W.  919.  The  cases  cited  by 
counsel  for  appellant,  namely,  Talbot  v. 
Bank  of  Rochester  (1841)  1  Hill  (N.  Y.) 
295;  Garthwaite  v.  Bank  of  Tulare, 
(1901)  134  Cal.  237,  66  Pac.  326;  Buehler 
v.  Gait  (1889)  35  HI.  App.  225;  and 
National  Bank  v.  Millard  (1869)  10  Wall. 
(U.  S.)  152,  19  L.  ed.  897,  in  no  way 
hold  to  a  different  doctrine.  In  the  last 
case  the  action  was  brought  against  the 
drawee  bank,  and  the  court  merely  held 
that  a  payee  of  a  check  which  was  inter- 
cepted before  delivery  could  not  main- 
tain an  action  against  the  drawee  bank, 
as  there  was  no  privity  between  him  and 
the  bank;  the  bank's  contract  being  with 
the  maker  of  the  deposit  merely.  In  the 
case  of  Buehler  v.  Gait  (HL)  supra,  there 
was  no  proof  that  the  check  ever  reached 
the  person  to  whom  it  was  mailed,  and 
the  only  question  at  issue  was  whether 
the  mailing  of  it  constituted  a  delivery. 
The  court  held  that  the  post  office  in  the 
case  was  the  agent  of  the  sender,  and 
that  the  debt  which  it  was  sent  to  pay 
had  never  paid.  In  the  case  of  Talbot  v. 
Bank  of  Rochester  (1841)  1  Hill  (N.  Y.) 
295,  Talbot,  the  owner  of  a  certificate  of 
deposit  in  the  bank  of  L.,  caused  it  to  be 
indorsed  with  directions  that  it  should  be 
paid  to  W.  &  Co.,  and  then  transmitted  to 
them  by  mail,  though  without  their 
knowledge  or  request.  It  never  reached 
W.  &  Co.,  and  was  stolen  on  its  way, 
and  their  names  forged  upon  it, 
after  which  it  came  into  the  hands 
of  the  Bank  of  Rochester,  the  de- 
fendants, in  the  course  of  business, 
who  collected  the  money  on  it  from  the 
Bank  of  L.,  supposing  themselves  to  be 

the  owners.    But  it  was  held  in  this  case  I 
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that  the  owner  of  a  certificate  of  deposit 
who  indorses  it  payable  to  another,  and 
sends  it  to  him  by  mail  without  his 
knowledge,  retains  the  property  in  it  un- 
til the  indorsee  receives  it,  and  that  suck 
a  one  had  the  election  either  to  sue  the 
Bank  of  Rochester,  the  intermediary 
bank,  in  trover,  as  for  the  conversion  of 
the  certificate,  or  to  recover  the  amount 
in  an  action  for  money  had  and  received. 
In  this  case,  however,  the  indorsee  of  the 
certificate  of  deposit,  W.  &  Co.,  asserted 
no  right  of  ownership  in  it,  and,  provided 
that  one  who  has  the  right  of  possession 
may  assert  that  right,  the  case  is  au- 
thority for  just  such  an  action  as  is 
brought  in  the  case  at  bar.  It  holds,  in 
short,  that  an  intermediary  bank  which 
cashes  a  check  on  a  forged  indorsement, 
and  then  collects  that  check  from  the 
drawee  bank  in  order  to  reimburse  itself, 
has  converted  that  check.  We  can  see 
no  reason  why,  if  [where]  no  ratification 
had  been  made,  the  owner  or  payee  of  the 
certificate  of  deposit  would  have  been 
able  to  maintain  an  action  of  trover 
against  the  intermediary  bank,  the  in- 
dorsee of  such  check  could  not  do  the 
same  thing, — in  other  words,  ratify  or  ac- 
cept the  delivery,  though  not  the  forgery. 
In  the  case  of  Garthwaite  v.  Bank  of 
Tulare  (1901)  134  CaL  237,  66  Pac.  326, 
the  questions  before  us  were  not  con- 
sidered nor  involved." 

Missouri-Lincoln  Trust  Co.  v.  Third 
Nat.  Bank  (1911)  154  Mo.  App.  89, 133  S. 
W.  367,  indirectly  supports  the  general 
rule  that  the  one  who  accepts  a  check  on 
a  forged  indorsement  and  collects  it  from 
the  drawee  bank  is  the  one  who  is  liable. 
Of  course,  if  there  are  any  indorsers  be- 
tween the  forger  and  the  one  who  ulti- 
mately collects  from  the  drawee,  the  last 
indorser  has  recourse  to  them.  The  draft 
in  question  had  been  paid,  and  the  draw- 
er refunded  to  the  drawee  and  induced 
the  last  indorser  to  refund  to  it  (drawer). 
The  last  indorser,  instead  of  taking  ac- 
tion against  the  prior  indorsers,  brought 
action  against  the  drawer,  alleging  that 
he  had  induced  it  to  refund  by  fraud  and 
concealment  of  the  fact  that  the  draft 
had  been  paid  by  the  drawee.  It  was 
held  that  no  action  could  be  maintained, 
either  for  monev  had  and  received  or  for 
deceit.  The  rights  of  the  payee  were  not 
involved,  so  the  case  is  not  directly  in 
point  in  the  note,  but  the  opinion  con- 
tains an  excellent  discussion  of  the  other 
principles  involved.  J.  W.  M. 
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CONNECTICUT  SUPRBIOC  OOURT  OF 

ERROI18. 

ANNIE  KILDAY 
T. 

JACOB  SCHANCUPP,  Appt. 

(—  Conn.  — ,  98  Atl.  335.) 

Specific      performance  ^   Statute      of 
Frauds. 

1.  An  action  for  specific  performance  is 
within  the  operation  of  a  statute  providing 
that  no  civil  action  shall  be  maintained 
upon  an  agreement  for  the  sale  of  real  es* 
tate  unless  the'  agreement  is  in  writing 
signed  by  the  party  to  be  charged. 

For  other  cases,  see  Specific  Performance,  I. 
6,  in  Dig,  1-^2  2V.  8. 

Contract  ^  sale  of  real  estate  "~  suffi- 
ciency of  description. 

2.  The  description  of  property  in  a  con- 
tract of  sale  as  in  a  certain  town  is  suffi- 
cient, although  it  is  described  merely  as  a 
certain  number  on  a  certain  street,  if  the 
contract  bears  date  at  the  town  where  the 
property  is  situated. 

For  other  eases,  see  Contracts,  /.  e,  5,  a,  in 
Dig.  1-52  N.  8, 

Same  -*»  Statute  of  Frauds  "*  sufficiency 
of  signature. 

3.  The  signature  of  the  purchaser  to  a 
contract  to  purchase  real  estate  is  sufficient 
to  satisfy  the  Statute  of  Frauds  if  the  con- 
tract is  prepared  at  his  instance,  and  re- 
cites that  the  property  is  sold  to  him,  al- 
though his  signature  does  not  appear  at  the 
end. 

For  other  cases,  see  Contracts,  L  e,  5,  h,  in 
Dig.  1-52  N.  8, 

(July  27,  1916.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  Superior  Court  for  New  Haven 
County  in  plaintifTs  favor  in  an  action 
for  specific  performance  of  a  contract  to 
purchase  real  estate,  and  for  damages  for 
failure  to  perform  t^e  contract.     Affirmed. 

Statement  by  Wheeler,  J.: 

On  August  5,  1914,  the  plaintiff  orally 
agreed  to  sell  the  defendant  the  two  lots, 
38  and  40  Emmett  avenue,  in  Derby,  Con- 
necticut, for  $4,350,  payable,  $50  in  cash, 
the  assumption  of  a  mortgage  for  $2,000 
upon  the  property,  and  a  note  for  $1,500 
secured  by  a  second  mortgage  on  the  prop- 
erty, and  the  balance  in  cash  at  delivery  of 
deed  on  or  before  September  1,  1914.  In 
the  afternoon  of  this  day  the  defendant 
prenented  to  the  plaintiff  and  requested  her 


^ote.  —  As  to  place  of  signature,  under 
Statute  of  Frauds,  see  annotation  following 
this  ease,  post,  168. 
UR.A.1917A. 


signature,  whioh  the  made,  to  the  following 
instrument: 

J.  Schancupp,  Dealer  in  Diamonds,  Watches, 
and  Jewelry,  222  Main  Street. 

Derby,  Conn.,  Aug.  5,  1914. 
Sold  to  J.  Schancupp  #38-40  Emmett 
avenue  three  tenement  house  and  lot  50 
front  by  150  deep,  and  one  empty  lot  50  by 
150,  next  to  second  house,  for  the  sum  of 
$4,250.  Received  by  check  deposit  on  the 
above  $50,  same  to  apply  to  purchase  price. 
Assuming  mortgage  of  $2,000  held  by  the 
Derby  Savings  Bank,  and  agree  to  take  a 
second  mortgage  of  $1,500  for  three  years 
at  5  per  cent.  Balance  of  purchase  priee 
to  be  paid  in  cash  on  delivery  of  deeds. 
Deeds  to  pass  hands  on  or  before  the  Ist 
of  September,  1914. 

[Signed]  Mrs.  Annie  Kilday. 
In  the  presence  ol 
Etta  Kilday. 
S.  Liftig. 

The  defendant  directed  the  daughter  of 
plaintiff  to  make  a  oopy  of  this  paper  and 
give  the  same  to  the  plaintiff.  He  himself 
kept  the  original,  and  did  not  sign  it,  un- 
less his  name  in  the  body  of  the  instrument 
is  held  to  be  a  signing.  The  defendant,  at 
the  delivery  of  the  instrument  to  him,  gave 
the  plaintiff  his  check  for  $50,  written  as 
follows: 

Deposit  on  house  and  extra  lot. 

Birmingham  National  Bank. 

Derby,  Conn.,  Aug.  5,  1914. 

Pay  to  the  order  of  Mrs.  Kilday  fifty  and 
00/100  dollars. 

J.  Schancupp. 

And  the  plaintiff  cashed  this.  On  Au- 
gust 6,  1914',  the  defendant  told  the  plaintiff 
he  did  not  intend  to  buy  the  property.  On 
August  31,  1914,  the  plaintiff  tendered  the 
defendant  a  warranty  deed  of  the  premises 
and  the  mortgage  deed  required  to  be 
executed  by  him  in  accordance  with  said 
instrumeat,  and  requested  the  payment  of 
the  balance  of  the  purchase  price  and  the 
performance  by  the  defendant  of  his  part 
of  the  agreement.  This  the  defendant  re- 
fused to  do,  and  declined  to  accept  the  deed. 
On  August  5,  1914,  plaintiff,  believing  she 
had  sold  her  property  to  the  defendant, 
moved  out  of  the  house  and  lived  elsewhere 
for  eight  months.  She  then  returned  and 
resumed  possession.  On  August  5,  1914,  the 
plaintiff's  property,  which  defendant  agreed 
to  pay  $4,350  for,  was  worth  $4,000. 

Messrs.  Abraham  S.  Aaron  son  and 
Arvine,  JBeers,  A  Woodruff,  for  appel- 
lant: 

Speeifie  performance  of  a  written  agree- 
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ment  for  the  sale  of  real  estate  will  not  be 
decreed  unless  the  property  is  described 
with  reasonable  certainty,  either  in  the 
writing  itself  or  by  reference  therein  to 
records,  maps,  or  facts. 

McMahon  v.  Plumb,  88  Conn.  647,  92 
Atl.  113;  29  Am.  &  Eng.  Enc.  Law,  848; 
Nichols  V.  Johnson,  10  Conn.  198;  O'Sulli- 
van  V.  Overton,  56  Conn.  105,  14  Atl.  300; 
May  V.  Ward,  134  Mass.  128;  Riley  v. 
Farnsworth,  116  Mass.  223;  Grace  v.  Deni- 
son,  114  Mass.  17;  Louisville  Asphalt  Var- 
nish Co.  V.  Lorick,  29  S.  C.  533,  2  L.R.A. 
212,  8  S,  E.  8;  Mentz  v.  Newwitter,  122 
N.  Y.  491,  11  L.R.A.  97,  19  Am.  St.  Rep. 
514,  25  N.  E.  1044;  Lewis  v.  Wood,  153 
Mass.  321,  11  L.R.A.  143,  26  N.  E.  862. 

Defendant's  signature  to  the  contract  to 
purchase  was  insufficient. 

Osborn  v.  Phelps,  19  C*onn.  63,  48  Am. 
Dec.  133;  Atwood  v.  Cobb,  26  Am.  Dec.  663, 
note. 

The  fact  tliat  the  $50  check  was  cashed, 
so  that  admittedly  there  was  a  payment  of 
$50  to  the  plaintifT  on  account  of  some  sort 
of  a  transaction,  is  not  at  ail  conclusive 
with  regard  to  the  transaction. 

Lester  v.  Kenne,  37  Conn.  9;  Hurd  v. 
Hotchkiss,  72  Conn.  472,  45  Atl.  11;  Kim- 
berlv  v.  Fox,  27  Conn.  307. 

Tlie  giving  by  defendant  of  $50  was  not 
part  performance. 

Lester  v,  Kinne,  37  Conn.  9;  Eaton  v. 
Whitakcr,  18  Conn.  222,  44  Am.  Dec.  586; 
Andrews  v.  Babcock,  63  Conn.  109,  26  Atl. 
715:  Wainwright  v.  Talcott,  60  Conn.  43, 
22  Atl.  484;  Linsley  v.  Tibbals,  40  Conn. 
522. 

Messrs.  David  J.  McCoy  and  Walter  J. 
Wulsh,  for  appellee: 

An  agreement  to  purchase  real  estate  may 
be  sucli  as  not  to  warrant  a  decree  of  spe- 
cific performance,  but  to  warrant  and  sus- 
tain an  award  of  damages  for  breach  of  it. 

Dodd  V.  Seymour,  21  Conn.  479;  Canter- 
bury Aqueduct  Co.  v.  Ensworth,  22  Conn. 
613 ;  Patterson  v.  Bloomer,  35  Conn.  67, 
95  Am.  Dec.  218;  Piatt  v.  Stonington  Sav. 
Bank,  46  Conn.  476;  Taylor  v.  Atwood,  47 
Conn.  508;  McMahon  v.  Plumb,  90  Conn. 
281,  96  Atl.  958. 

The  contract  proved  was  sufficient  and 
binding  under  §  1089  of  the  Revised  Stat- 
utes, because  it  was  evidenced  by  a  written 
memorandum  and  signed  by  the  person 
sought  to  be  bound. 

Randall  v.  Latham,  36  Conn.  55;  Foster 
V.  Atwater,  42  Conn.  254;  Schneider  v. 
Norris,  2  Maule  &  S.  286,  105  Eng.  Reprint, 
388,  15  Revised  Rep.  825;  Saunderson  v. 
Jackson,  2  Bos.  &  P.  238,  126  Eng.  Reprint, 
1257;  Dniry  v.  Young,  58  Md.  546,  42  Am. 
Rep.  343;  Levine  v.  Dietz,  48  Misc.  593,  96 
N.  Y.  Supp.  468;  Lamaster  v.  Wilkeraon, 
L.R.A.1917A. 


14S  Ky.  226,  IM  S.  W.  217;  Propert  ▼. 
Parker,  1  Russ.  k  M.  625,  39  Eng.  Reprint, 
240 ;  Johnson  v.  Dodgson,  2  Mees.  k  W.  658, 
150  Eng.  Reprint,  918;  Merritt  v.  Clason, 
12  Johns.  102,  7  Am.  Dec.  286;  Bluck  v. 
Gompertz,  7  Exch.  862;  Linsley  v.  Tibbals, 
40  Conn.  522;  Hodges  v.  Rowing,  58  Conn. 
19,  7  L.R.A.  87,  18  Atl.  979;  Woodruff  v. 
Butler,  75  Conn.  679,  55  Atl.  167;  Devine 
V.  Warner,  76  Conn.  229,  66  Pac.  562. 

Wheeler,  J.,  delivered  the  opinion  of  the 
court: 

The  trial  court  held  that  there  was  no 
sufficient  memorandum  in  writing  to  sup- 
port a  decree  for  specific  performance,  but 
that  the  plaintiff  w^as  entitled  to  a  judg- 
ment for  damages  based  upon  the  agree- 
ment for  the  sale  of  land.  General  Stat- 
utes, §  1089,  provides  that  "no  civil  action 
shall  be  maintained  .  .  .  upon  any 
agreement  for  the  sale  of  real  estate,  or 
any  interest  in  or  concerning  it,  .  .  . 
unless  such  agreement,  or  some  memoran- 
dum thereof,  be  made  in  writing,  and  signed 
by  the  party  to  be  charged  therewith,  or 
his  agent." 

We  have  said  that  our  statute  does  not 
make  agreements  not  made  in  this  way  in- 
valid, but  prevents  their  proof  unless  by 
such  a  writing.  Fisk's  Appeal,  81  Conn. 
433,  438,  71  Atl.  559. 

It  is  immaterial  whether  the  action  be 
one  for  specific  performance,  or  for  damages 
for  the  breach  of  a  contract  of  sale  of  land. 
The  proof  must  be  in  the  manner  provided 
by  our  statute.  And  the  agreement,  in  its 
essentials,  must  be  the  same  in  either  ac- 
tion. Lord  Farwell  succinctly  stated  the 
principle  in  Wild  v.  Woolwich  Borough 
Council  [1910]  1  Ch.  35,  42:  "It  is  per- 
fectly clear  that  if  there  was  no  contract, 
there  can  be  no  damages  for  breach  of  con- 
tract, and  any  claim  to  compensation  is  out 
of  the  question." 

But  before  specific  performance  will  be 
decreed,  something  furtlier  must  be  shown 
than  that  the  contract  is  made  in  accord- 
ance with  the  requirements  of  law.  It 
must,  in  addition,  be  one  of  such  a  char- 
acter as  that  the  court  will  enforce  its  per- 
formance. The  governing  principles  arc 
clearly  specified  in  our  decisions.  Patter- 
son V.  Bloomer,  35  Conn.  57,  63,  95  Am. 
Dec.  218;  Piatt  v.  Stonington  Sav.  Bank, 
46  Conn.  476,  478. 

The  conclusion  of  the  learned  trial  court 
is  not  necessarily  erroneous,  though  the 
reason  given  may  be. 

If  the  memorandum  by  which  the  agree- 
ment was  proved  meets  the  requirements  of 
the  statute,  a  contract  within  the  require- 
ments of  the  statute  has  been  established 
sufficient  to  support  the  action  for  damages, 
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or  the  action  to  aecure  specific  perlormaneei 
in  the  absence  of  equitable  oonsideratione 
which  would  lead  a  court  in  the  exercifie  of 
its  discretion  to  refuse  to  issue  its  decree. 

The  memorandum  upon  which  the  case 
must  stand  or  fall  is  Exhibit  B.  When 
analyzed  it  discloses  the  parties  to  a  con- 
tract of  sale  of  land,  the  subject  of  sale 
described,  a  consideration,  the  terms  of  the 
sale,  and  the  time  of  delivery  of  the  deed. 
When  the  agreement  was  offered  in  evi- 
dence, the  defendant  duly  excepted  to  its 
admission. 

In  two  particulars  only  does  the  appel- 
lant attack  the  agreement:  (1)  Because  of 
indefiniteness;  (2)  because  it  was  not 
signed  by  the  defendant. 

The  claimed  indefiniteness  of  this  agree- 
ment rests  upon  the  description  of  the  sub- 
ject of  the  sale;  vis.,  "#38-40  Emmett  ave- 
nue three  tenement  house  and  lot  50  front 
by  150  deep,  and  one  empty  lot  50  by  150, 
next  to  second  house." 

In  the  body  of  the  agreement  the  locality 
of  Emmett  avenue  is  not  given.  But  the 
agreement  bears  date  at  Derby,  Connecti- 
cut, and  from  this  the  inference  of  fact 
follows,  in  the  abseLce  of  evidence  to  the 
contrary,  that  the  property  described  in  the 
agreement  is  located  at  Derby,  Connecticut. 
This  inference  is  rebuttable  by  parol  proof, 
for  example,  that  there  was  no  such  avenue 
or  street  in  Derby.  Mead  v.  Parker,  115 
Mass.  413,  415,  16  Am.  Rep.  110;  Kraft  v. 
Kgan,  76  Md.  243,  252,  25  Atl.  469;  She- 
liusky  V.  Foster,  87  Conn.  90,  97,  87  Atl. 
35,  Ann.  Cas.  1914C,  1007;  Hodges  v.  Row- 
ing, 58  Conn.  20,  21,  7  L.R.A.  87,  18  Atl. 
979. 

The  agreement  must  have  been  signed  by 
this  defendant,  since  he  is  the  party  to  be 
charged.  This  agreement  was  caused  to  be 
prepared  by  the  defendant,  and  it  begins, 
"Sold  to  J.  Schancupp."  This  is  the  written 
declaration  of  the  defendant  himself  that 
the  plaintiff  has  sold  him  the  property  de- 
scribed upon  the  terms  described,  and  like- 
wise it  is  his  written  declaration  of  pur- 


chase of  this  property  upon  the  named 
terms.  The  statute  is  intended  to  relieve 
against  fraud.  To  hold  that  this  defendant 
by  writiAg  his  name  in  the  body  of  this 
instrument  instead  of  at  its  end  did  not 
sign  the  instrument  would  help  perpetrate, 
instead  of  prevent,  a  wrong. 

An  instrument  signed  by  one  in  any  part 
of  it  after  the  body  of  it  is  written,  or 
signed  in  any  part  and  when  completed  pro- 
duced from  his  custody,  must  be  taken  to 
be  the  instrmnent  of  the  party  so  signing. 
Under  these  circumstances  he  authenticates 
by  his  signature,  or  by  the  signature  to 
the  instrument  produced  from  his  custody, 
the  instrument  so  signed,  and  such  a  signa- 
ture fully  meets  the  requirements  of  the 
Statute  of  Frauds.  New  England  Dressed 
Meat  k  Wool  Co.  v.  Standard  Worsted  Co. 
165  Mass.  328,  331,  52  Am.  St.  Rep.  516, 
43  N.  E.  112;  Penniman  v.  Hartshorn,  13 
Mass.  87;  California  Canneries  Co.  v.  Sca- 
tena,  117  Oal.  447,  49  Pac.  462;  Drury  v. 
Young,  58  Md.  553,  42  Am.  Rep.  343. 

The  authorities  are  equally  decisive  that 
the  signature  may  be  printed  or  written. 
Schneider  v.  Norris,  2  Maule  &  S.  286,  105 
Eng.  Reprint,  388,  15  Revised  Rep.  825; 
Drury  v.  Young,  58  Md.  554,  42  Am.  Rep. 
343.  And  we  have  held  that  a  signature 
by  a  rubber  stamp,  made  by  an  agent  duly 
authorized,  is  a  -signature  within  the  stat- 
ute. Deep  River  Nat.  Bank's  Appeal,  73 
Conn.  34 J,  346,  47  Atl.  675. 

Exhibit  B  was  properly  admitted  in  evi- 
dence; it  was  not  indefinite,  and  it  was 
duly  signed  by  the  defendant. 

No  facts  are  found  which  would  prevent 
a  court  of  equity  decreeing  specific  perform- 
ance. Therefore  the  trial  court  would  have 
been  justified  in  decreeing  speciic  perform- 
ance, and  was  justified  in  rendering  a  judg- 
ment for  damages  upon  the  second  prayer 
for  relief. 

There  is  na  error. 

The  other  Judges  concur. 


Annotation— Statute  of  Frawls:  place  of  signature. 


It  is  not  intended  to  include  sales  by 
auctioneers  or  officers,  or  entries  in  a 
party's  own  book. 

For  printed  or  stamped  signature  un- 
der Statute  of  Frauds,  including  the  use 
of  printed  letterheads  or  other  printed 
blanks,  ete.,  see  the  note  to  Lee  v. 
Vaugiian  Seed  Store,  37  L.R.A.(N.S.) 
352. 

For  writing  name  in  body  of  will  as  a 

signature    thereto,    see    the    note    to 

Meads  ▼.  Earie,  29  L.R.A.(N.S.)  6a 

For  matter  following  signature  as 
L.R.A.10nA. 


part  of  contract,  see  the  note  to  Bone- 
well  V.  Jaeobson,  5  L.R.A.(N.8.)  436. 

For  the  question  of  subscribing  one's 
name  under  the  word  ^'surety"  in  writ- 
ten contract,  as  satisfying  the  Statute  of 
Frauds,  see  the  note  to  Mead  v.  Wins- 
low,  23  L.R.A.(N.S.)  1197. 

For  written  authorization  of  broker  or 
agent  to  buy  or  sell  land,  as  a  memoran- 
dum of  contract  of  sale  sufficient  to  sat- 
isfy the  Statute  of  Frauds,  see  the  note 
to  Lusky  V.  Reiser,  L.R.A.1915C,  400. 

It  is  a  general  rule  as  regards  a  sign* 
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ing  under  the  Statute  of  Frauds,  that 
**it  the  name  be  inserted  in  such  a  man- 
ner as  to  have  the  effect  of  authenticat- 
ing the  instrument;  it  is  immaterial  in 
which  part  of  it  the  name  be  found.''  2 
Kent,  Com.  511. 

It  is  a  well-established  rule  of  law  that 
a  contract  is  signed  within  the  meaning 
of  the  statute,  whether  the  name  of  the 
party  to  be  charged  appears  at  the  bot- 
tom, top,  middle,  or  side  of  the  paper." 
Tingley  v.  Bellingham  Bay  Boom  Co. 
(1893)  6  Wash.  644,  32  Pac.  737,  33  Pac. 
1055. 

"The  signing  will  be  sufficient  in  the 
caption  or  body  of  the  memorandum,  or 
by  a  subscription  to  it."  McConnell  v. 
Brillhart  (1866)  17  HL  354,  65  Am.  Dec. 
661  (obiter). 

A  writing  in  the  third  person. 

An  unsubscribed  writing  in  the  third 
person  is  held  to  be  sufficiently  signed 
under  the  statute. 

Thus,  a  contract  written  by  the  de- 
fendant, stating,  "Mr.  Wilmot  Parker 
has  agreed,"  but  not  otherwise  signed,  is 
sufficient  to  hold  him  under  the  Statute 
of  Frauds.  Propert  v.  Parker  (1830)  1 
Russ.  &  M.  625,  39  Eng.  Reprint,  240. 

Where  Bridges  writes,  "John  Bleakley 
agrees  with  J.  R.  Bridges  to  take  the 
property,"  etc.,  this  is  a  sufficient  sign- 
ing by  Bridges  under  the  statute. 
Bleakley  v.  Smith  (1840)  11  Sim.  150, 
59  Eng.  Reprint,  851. 

Where  the  contract  was  in  two  letters, 
the  plaintiff  writing  in  the  third  person, 
calling  himself  "Mr.  0,"  and  the  defend- 
ant "Mr.  F.,"  and  the  defendant  reply- 
ing calling  himself  "Mr.  Foljambe,"  and 
the  plairififf  "Mr.  Ogilvie,"  the  statute 
was  satisfied.  Ogilvie  v.  Foljambe 
(1817)  3  Meriv.  53,  36  Eng.  Reprint,  21, 
17  Revised  Rep.  13. 

A  writing  in  the  third  person  was  held 
sufficient  under  the  Bankrupt  Statute,  6 
Geo.  IV.  chap.  16,  §  131,  requiring  a 
writing  to  be  "signed."  Lobb  v.  Stanley 
(1844)  5  Q.  B.  574,  114  Eng,  Reprint, 
1366,  Dav.  &  M.  635,  13  L.  J.  Q.  B.  N.  S. 
117,  8  Jur.  462. 

Name  in  body  of  instrnment. 

Most  of  the  cases  upon  the  place  of 
signature  with  reference  to  the  Statute 
of  Frauds  have  arisen  where  the  name 
of  the  party  in  question  appears  in  the 
body  of  the  instrument.  There  seems  to 
be  nb  doubt  that,  if  the  name  is  inserted 
with  the  intent  that  it  should  be  a  signa- 
ure,  it  will  be  sufficient  irrespectively  of 
its  place  in  the  instrument.  And  it  is 
upon  this  general  theory  that  instru- 
ments prepared  by  a  party  with  his  name 
L.R.A.IOHA. 


in  the  body  have  been  considered  as  suf« 
ficiently  signed. 

In  one  case,  however,  it  was  claimed 
that  it  was  not  necessary  that  the  name 
be  introduced  for  the  purpose  of  giving 
authenticity  to  the  instrument,  "if  it  be 
so  inserted  as  to  govern  or  be  applicable 
to  the  whole  substance  of  the  writing." 
Higdon  V.  Thomas  (1827)  1  Harr.  &  G. 
(Md.)  139.  The  court  seemed  to  think 
that  this  theory  was  supported  by  the 
statement  of  Kent,  Ch.  J.,  in  Clason  v. 
Bailey,  14  Johns.  (N.  Y.)  487,  where  he 
said:  "It  is  a  point  settled,  that  if  the 
name  of  a  party  appears  in  the  memo- 
randum, and  is  applicable  to  the  whole 
substance  of  the  writing,  and  is  put  there 
by  him  or  by  his  authority,  it  is  imma- 
terial in  what  part  of  the  instrument  the 
name  appears,  whether  at  the  top,  in  the 
middle,  or  at  the  bottom.  .  .  .  Forms 
are  not  regarded,  and  the  statute  is  sat- 
isfied if  the  terms  of  the  contract  are  in 
writing  and  the  names  of  the  contracting 
parties  appear." 

But  the  quotation  from  Kent's  Com. 
supra,  2  Kent,  Com.  511,  suggests  that 
the  Maryland  court  misunderstood  the 
statement  in  Clason  v.  Bailey,  which  in- 
deed does  not  seem  to  indicate  anything 
different  from  the  general  rule  asserted 
in  the  chancellor's  Commentaries. 

It  has  been  held  that  an  instrument 
containing  the  name  of  a  party  in  the 
body  of  it,  where  the  instrument  was 
prepared  by  him  or  where  he  wrote  such 
name,  was  sufficiently  signed  by  him  un- 
der the  Statute  of  Frauds.  Kilday  v. 
ScHANCUPP,  ante,  151. 

This  has  been  held — 

— where  the  obligee  in  a  bond  for  title 
wrote  the  bond,  which  was  signed  by  the 
plaintiff's  agent,  Higdon  v.  Thomas 
(1827)  (Md.)  supra  (reversing  a  judg- 
ment for  the  defendant) ; 

— where  a  lessee  wrote  the  lease  and 
recorded  it,  not  signing  it  himself,  as  he 
did  not  consider  that  necessary,  and  en- 
tered and  occupied  under  it,  Traylor  v. 
Cabanne  (1879)  8  Mo.  App.  131; 

— where  a  paper  stating  the  receipt 
from  the  defendant  of  part  of  the  pur- 
chase price  was  written  by  a  third  party 
at  the  defendant's  direction,  and  wns 
signed  by  the  plaintiff.  Hall  v.  Misen- 
heimer  (1904)  137  N.  0.  183, 107  Am.  St. 
Rep.  474,  49  S.  E.  104  (where,  however, 
the  receipt  was  otherwise  insufficient) ; 

— where  a  third  person  by  authority 
of  both  parties  wrote  the  following: 
"$5,000,  2  January,  1911 ;  $5,000,  2  Jan- 
uary, 1912.  J.  A.  Horn  to  pay  the  above 
to  E.  A.  Wellman  when  he  makes  deed 
to  Horn  for  Wellman's  home  place,  3  Oc- 
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iober,  lOlO,""  Welhoan  ▼.  Horn  (1911) 
157  N.  0. 170,  72  S.  E.  1010  (holding  that 
the  vendee  had  sufficiently  signed) ; 

— ^where  a  contract  in  the  handwriting 
of  the  defendant's  agent,  signed  by  the 
plaintiff,  was  delivered  to  the  defendant, 
which  was  named  as  party  of  the  iirst 
part,  the  contract  beginning:  "This 
agreement,  entered  into  this  20th  day  of 
August,  1890,  by  and  between  the  Bel- 
lingham  Bay  Boom  Company,  of  Fairhav- 
en,  Washington,  party  of  the  first  part, 
and  J.  H.  Moore  and  others,  respectively, 
whose  names  are  hereto  subscribed,  par- 
ties of  the  second  part,  witnesseth'^  etc., 
Tingley  v.  Bellingham  Bay  Boom  Co. 
(1893)  5  Wash.  644,  32  Pac.  737; 

— where  the  memorandum  was  in  the 
form  of  a  contract  (of  hire  of  a  servant) 
and  was  in  the  defendant's  handwriting, 
and  his  name  was  introduced  in  it  '^so  as 
to  govern  every  material  or  operative 
part  of  the  instrument,"  Swim  v.  Amos 
(1895)  33  N.  B.  49  (where,  however,  it 
seems  doubtful  whether  the  minds  of  the 
parties  ever  met). 

See  also  the  obiter  remarks  in  Burriss 
V.  Starr  (1914)  165  N.  0.  657,  81  S.  E. 
929,  Ann.  Cas.  1914D,  71. 

For  cases  of  bills  or  accounts,  or  of 
bought  and  sold  notes,  see  those  head- 
ings. 

A  contract  of  sale  signed  by  the  seller, 
in  which  the  name  of  the  buyer  was 
written  in  the  buyer's  handwriting,  was 
held  sufficient  to  bind  both  parties,  under 
the  Iowa  Statute  of  Frauds,  in  an  action 
by  the  buyer  against  the  seller.  Wise 
V.  Ray  (1862)  3  G.  Greene  (Iowa)  430. 

It  may  be  noted  that  in  a  case  where 
the  question  arose  under  the  Insurance 
Statute,  as  matter  of  pleading,  the  court 
considered  that  an  insurance  policy  de- 
livered with  the  intent  to  enter  into  it 
was  sufficiently  signed  if  it  contained  the 
name  and  contract  of  the  insurer,  but 
was  not  signed  at  the  foot.  Delaware 
Ins.  Co.  V.  Pennsylvania  F.  Ins.  Co. 
(1906)  126  Ga.  380,  55  S.  E.  330,  7  Ann. 
Cas.  1134. 

But  compare  in  this  connection  Peoria 
M.  &  F.  Ins.  Co.  V.  Walser  (1864)  22  Ind. 
73. 

A  contract  for  the  sale  of  land  to  a 
corporation,  written  by  the  secretary,  on 
one  of  its  letterheads  signed  by  the  vend- 
or, and  naming  the  corporation,  together 
with  a  letter  written  by  the  secretary  to 
the  president  on  another  of  its  letter- 
heads, referring  to  the  contract,  which 
letter  was  handed  by  the  secretary  to  the 
vendor,  sufficiently  shows  a  signing  by 

the  vendee  under  the  Statute  of  Frauds. 
I..R.A.19I7A. 


Anderson  v.  Wallace  Lumber  &  Mfg.  Co. 
(1902)  30  WaslL  147,  70  Pac.  247. 

A  memorandum  showing  that  the  writ- 
er took  a  deed  for  property  on  a  certain 
trust,  the  writer  describing  himself  by 
his  initials,  and  not  subscribing  the  pa- 
per, is  sufficiently  signed  under  the  Stat- 
ute of  Frauds.  Smith  v.  Howell  (1857) 
11  N.  J.  Eq.  349,  where  the  court  said: 
^^From  u  review  of  all  the  authorities,  I 
think  it  may  be  considered  as  settled 
that  it  is  not  required,  by  the  letter 
or  spirit  of  the  statute,  that  the  signa- 
ture of  the  party  should  be  subscribed  to 
a  declaration  of  trust ;  but  that  it  is  suf- 
ficient if  the  writing  is  authenticated  by 
the  party  as  his  writing,  for  the  p\irpose 
of  declaring  the  trust." 

In  Traylor  v.  Cabanne  (1879)  8  Mo. 
App.  131,  supra,  the  court  said:  'The 
intent  to  finally  execute  was  shown,  and 
this  was  regarded  as  fully  accomplished 
by  the  parties.  It  is  accordingly  suf- 
ficient, so  far  as  the  Statute  of  !F^auds  is 
concerned,  that  the  lessee's  name,  writ- 
ten by  himself,  appears  in  the  first 
clause  containing  the  usual  description 
of  the  parties,  in  the  third  person." 

In  other  cases  it  has  been  held  that  the 
statute  was  not  satisfied,  as  the  name 
was  not  intended  as  a  signature. 

Thus,  where  the  agent  of  the  buyer 
wrote  out  a  memorandum  of  sale  to  the 
buyer,  naming  him,  which  the  seller 
signed  and  deHvered  to  the  agent,  it  was 
held  that  the  buyer  could  not  be  held  as 
having  signed  the  writing  under  the 
Statute  of  Frauds.  The  court  said :  "If 
the  signature  is  placed  at  the  close,  at 
the  oi^inary  place  of  signature,  the  in- 
ference is  that  it  was  so  placed  as  the  fi- 
nal execution  of  the  instrument.  This 
inference,  however,  does  not  necessarily 
arise  where  the  name  is  found  at  the 
commencement  or  in  the  body.  In  such 
case  there  should  be  some  evidence, 
either  in  the  form  of  the  instrument  or 
the  circumstances  attending  the  signa- 
ture, showing  that  it  was  the  intention  of 
the  party  thereby  to  execute  it."  McMil- 
len  V.  Terrell  (1864)  23  Ind.  163.  See 
also,  to  the  same  effect,  McMillen  v. 
Smith  (1864)  23  Ind.  168. 

Where  a  contract  for  land,  naming  the 
parties,  was  written  by  one  of  the  ven- 
dees and  signed  by  the  vendors,  the 
court,  in  holding  it  not  sufficiently 
signed  by  the  vendees  under  the  Statute 
of  Frauds  said:  "It  is,  we  think,  clear 
that  the  names  of  the  appellees,  in  the 
connection  in  which  we  find  them,  were 
not  designed  as  signatures,  nor  written 
there  for  the  purpose  of  authenticating 
tfaiS  instrument,  but  were  written  in  that 
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connection  for  an  entirely  different  pur- 
pose,— that  of  identification.  The  lan- 
guage is  in  the  usual  form  of  introduction 
to  such  an  instrument,  and  the  entire  in- 
strument, including  the  location  of 
the  names  of  all  the  parties,  is  in  the 
usual  form, — ^the  form  that  would  have 
been  used  had  the  paper  been  drawn 
tentatively  without  the  intention  of 
signing  it.  It  was  necessary  to  iden- 
tify the  parties  to  this  instrument, 
and  the  names  of  the  appellees  appear 
with  the  names  of  all  the  parties, 
in  that  portion  of  the  instrument  where 
the  names  of  the  parties  are  usually 
mentioned  for  the  purpose  of  identifica- 
tion. I  If  the  language  used  had  been  in- 
troduced with  the  express  statement  that 
it  was  to  identify  the  parties,  it  would 
not  be  more  clear  than  it  is  that  such 
was  its  purpose."  Sutherland  v.  Munsey 
(1916)  —  Va.  --,  89  S.  E.  882. 

In  Guthrie  v.  Anderson  (1891)  47 
Kan.  383,  28  Pac.  164,  rehearing  in 
(1892)  49  Kan.  416,  30  Pac.  459,  it  was 
held  that  a  contract  to  sell  to  A,  signed 
by  B,  which  A  "prepared,  or  caused  to  be 
prepared,"  will  not  bind  A,  there  being 
nothing  to  indicate  that  he  intended  the 
name  as  a  binding  signature  and  the  con- 
tract nowhere  stating  that  he  agreed  to 
do  anything. 

In  Boardman  v.  Spooner  (1866)  13 
Allen  (Maai.)  353,  90  Am.  Dec.  196,  the 
court  said  and  held:  "The  stamping  of 
the  purchasers'  name  and  a  date  on  the 
bill  and  memorandum  of  weights  at  some 
time  while  these  papers  were  in  their 
possession,  without  evidence  when  or 
for  what  puipose  this  was  done,  did  not 
show  that  they  had  adopted  such  a  stamp 
as  a  signature,  and  affixed  it  to  the  in- 
struments with  the  intent  to  bind  them- 
selves thereby.  This  may  have  been 
done  for  their  own  convenience,  to  show 
the  date  of  the  reception  of  the  papers. 
If  designed  k&  the  signature  of  a  memo- 
randum, obligatory  on  the  vendees,  we 
should  expect  to  find  the  papers  in  the 
custody  of  the  party  for  whose  benefit, 
and  not  of  the  one  by  whom,  they  were 
signed.  We  do  not  regard  the  mere  fact 
that,  when  these  papers  were  produced 
at  the  trial  by  the  defendants,  they  were 
found  to  be  so  stamped,  as  a  circum- 
stance which  either  a  court  or  jury 
would  be  at  liberty  to  treat  as  proof  of 
a  signature  by  the  party  to  be  charged." 

Other  cases  have  held  that  the  instru- 
ment was  not  sufficient,  as  it  was  not 
intended  to  be  a  final  agreement. 

Thus,   where  a   document   containing 

the   names   of   the  parties,   concluding, 

"as  witness  our  hands,"  but  not  sigz^ed, 
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was  sent  by  one  party  to  the  other  par- 
ty, it  was  insufficient,  it  not  being  shown 
it  was  intended  as  a  final  agreement. 
Hubert  v.  Treheme  (1842)  3  Mann,  k 
G.  743,  133  £b€.  Reprint,  1338. 

Where  CaXon  wrote  out  a  memoran- 
dum for  an  agreement,  stating:  '^n  the 
event  of  marriage  between  the  under- 
mentioned parties,  the  following  condi- 
tions, as  a  basis  for  a  marriage  settle- 
ment, are  mutually  agreed  upon,"  and 
referred  in  various  clauses  to  "Mrs.  H«" 
and  to  "Mr.  Caton"  and  to  "the  Rev. 
B.  R.  C,"  this  was  not  sufficient  under 
the  Statute  of  Frauds.  Caton  v.  Caton 
(1867)  L.  R.  2  H.  L.  (Eng.)  127,  36 
L.  J.  Ch.  N.  S.  886,  6  Eng.  Rul.  Cas. 
256,  where  Chelmsford,  Lord  Chancellor, 
said:  "The  cases  upon  this  point  cited 
in  the  course  of  the  argument  established 
that  the  mere  circumstance  of  the  name 
of  a  party  being  written  by  himself  in 
the  body  of  a  memorandum  of  agreement 
will  not  of  itself  constitute  a  signature. 
It  must  be  inserted  in  the  writing  in 
such  a  manner  as  to  have  the  effect  of 
'authenticating  the  instrument,'  or  ^so 
as  to  govern  the  whole  agreement,'  to 
use  the  words  of  Sir  William  Grant  in 
the  case  of  Ogilvie  v.  Foljambe  (1817)  3 
Meriv.  53,  36  Eng.  Reprint,  21,  17  Re- 
vised Rep.  13,  or,  in  the  language  of 
Mr.  Justice  Coleridge  in  Lobb  v.  Stan- 
ley (1844)  5  Q.  B.  574,  114  Eng.  Re- 
print, 1366,  Dav.  &  M.  636,  13  L.  J.  Q. 
B.  N.  S.  117,  8  Jur.  462,  *so  as  to  govern 
what  follows.'  Now,  I  cannot  think  that 
the  occurrence  of  Mr.  Catoft's  name  in 
the  manner  in  which  it  appears  can  pos- 
sibly be  taken  to  govern  the  entire 
memorandum,  although  the  whole  of  it 
is  in  his  handwriting."  It  also  ap- 
peared that  the  instrument  was  not  in- 
tended by  the  parties  as  an  agreement. 

The  name  of  a  party  inserted  by  him 
in  the  body  of  a  memorandum  of  in- 
structions to  his  attorney  is  not  a  suf- 
ficient signature  to  bind  him  under  the 
Statute  of  Frauds,  where  it  does  not  ap- 
pear that  the  insertion  was  intended  to 
give  authenticity  to  the  instrument. 
Stokes  V.  Moore  (1786)  1  Cox,  Ch.  Cas. 
219,  29  Eng.  Reprint,  1137,  1  Revised 
Rep.  24. 

Of  course,  the  preparation  of  an  in- 
strument by  an  agent  ie  not  sufficient 
if  the  ^ent  had  not  authority  to  make 
the  instrument.  Hawkins  v.  Chace 
(1837)  19  Pick.  (Mass.)  502,  infra,  un- 
der "Bills  or  accounts." 

Thus,  the  printing  of  the  name  of  the 
seller  in  the  body  and  on  the  back  of  his 
order  blanks,  which  are  to  be  filled  up 
by  an  agent  whose  only  authority  is  to 
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submit  orders,  is  not  a  suffleient  signing 
to  hold  the  seller  nnder  the  Statute  of 
Frauds.  Lee  v.  Vanghan's  8eed  Store 
(1911)  101  Ark.  68,  37  L.R.A.(N.8.) 
352,  141  S.  W.  496,  where  the  court 
said :  "There  must  be  a  writing,  stamp- 
ing, or  printing  of  the  name  of  the 
party  to  be  charged,  in  person  or 
through  a  duly  authorized  agent,  with 
the  intention  of  authenticating  and 
finally  adopting  the  writing  as  his  own. 
There  is  no  proof  to  that  effect  in  this 
record." 

Bills   or   accounts. 

A  bill  on  the  defendants'  printed 
form,  beginning  with  the  name  of  the 
plaintiffs,  followed  by  "bought  of"  the 
defendants,  etc.,  and  sent  by  the  de- 
fendants to  the  plaintiffs,  is  strffieiently 
signed  by  the  defendants  under  the 
Statute  of  Frauds.  Sehneider  v.  Nor- 
ris  (1874)  2  Maule  &  S.  286,  105  £nff. 
Reprint,  388,  16  Revised  R^.  825. 

In  Saimderson  v.  Jackson  (1800)  2 
Bos.  &  P.  238,  126  EtLg.  Reprint,  1257, 
where  the  plaintiff  ordered  goods,  the  de- 
fendants gave  him  a  bill  on  which  was 
printed :  '^Iiondon.  Bought  of,"  followed 
by  the  printed  name  and  address  of  the 
defendants,  and  the  court  considered 
this  a  sufficient  signing  by  the  defend- 
ants (but  there  was  a  later  signed  letter 
of  the  defendants  referring  to  the  or- 
der). 

A  memorandum  of  an  account  which, 
below  the  date,  was  headed,  ^^Robert 
Barry  to  Q-.  Coombe,  Dr.,"  all  in  Barry's 
handwriting,  and  signed  by  Coombe, 
was  sufficient  imder  the  Statute  of 
Frauds,  as  a  memorandum  in  writing 
signed  by  Barry.  Barry  v.  Coombe 
(1828)  1  Pet.  (U.  S.)  640,  7  L.  ed.  295, 
where  the  court  said :  "The  form  is  not 
r^arded  nor  the  place  of  signature." 

But  a  bill  written  by  a  third  person 
commencing  with  the  name  of  the  buyer 
followed  by  "bought  of"  the  seller  and 
the  particulars,  will  not  bind  the  seller 
if  it  was  merely  prepared  by  his  direc- 
tion, as  the  third  person  should  be 
shown  to  have  been  authorized  by  the 
seller  to  make  and  sign  a  memorandum. 
Hawkins  v.  Chace  (Mass.)  supra. 

Bouckt  AAd  s«ld  notes* 

It  is  not  intended  to  do  more  than  in- 
clude examples  of  the  rule  in  this  par- 
ticular. 

A  memorandum  for  the  sale  of  goods 
made  by  a  broker,  the  ag^ent  of  both 
parties,  stating  their  names,  is  suffix 
eiently  signed  under  the  Statute  of 
Frauds  to  hold  the  buyer.  Merritt  v. 
Clason  (1815)  12  Johns.  (N.  Y.)  102, 
L.R.A.1917A. 


7  Am.  Dec.  286;  Clason  v.  Bailey  (1817) 
14  (N.  T.)  Johns.  484.  In  the  latter  case 
Kent,  Ch.  J.,  said :  "The  counsel  for  the 
plaintiff  in  error  do  not  contend  against 
the  position  that  this  was  a  sufficient 
subscription  on  his  part.  It  is  a  point 
settled  that  if  the  name  of  a  party  ap- 
pears in  the  memomndum,  and  is  appli- 
cable to  the  whole  substance  of  the  writ- 
ing, and  is  put  there  by  him  or  by  his 
authority,  it  is  immaterial  in  what  part 
of  the  instrument  the  name  appears, 
whether  at  the  top,  in  the  middle,  or  at 
the  bottom." 

A  memorandum  in  the  form  of  q 
bought  note  with  the  buyer's  name  at  the 
top,  written  by  the  agent  of  both  parties, 
and  delivered  to  the  buyer,  will  bind 
him  under  the  Statute  of  Frauds.  Dur- 
rell  V.  Evans  (1862)  1  Hurlst.  ft  C. 
(Enf.)  174,  9  Jur.  N.  S.  104,  31  L.  J. 
Bxch.  N.  S.  337,  7  L.  T.  N,  S.  97, 
10  Week.  Rep.  665. 

A  sold  note  stating  a  sale  to  the  buy- 
er, his  name  being  typewritten,  is  suf- 
ficient, where  the  typewriting  of  the  buy- 
er's name  is  done  by  the  broker,  the 
agent  of  both  parties.  Dinuba  Farmers' 
Union  Packing  Co.  v.  J.  M.  Anderson 
Grocer  Co.  (1916)  193  Mo.  App.  236, 
182  S.  W.  1036. 

In  New  England  Dressed  Meat  & 
Wool  Co.  V.  Standard  Worsted  Co. 
(1896)  165  Mass.  328,  52  Am.  St.  Rep. 
516,  43  N.  E.  112,  an  action  by  seller 
against  buyer,  the  memorandum  was 
made  by  the  broker  and  was  as  follows : 
"Mar  24/93  Bought  of  New  Eng.  D.  M. 
&  W.  Co.  about  2000  to  2500  lbs  F.  C. 
and  all  they  make  for  thirty  days  say  up 
to  10,000  to  15,000  lbs  at  40  cts.  net 
cash  1  %  brokerage  to  me  for  ac.  Stand- 
ard Worsted  Co."  The  court  said :  "It 
is  immaterial  that  the  defendant's  name 
appears  in  the  body  of  the  memorandum 
instead  of  as  a  signature  at  the  end  of 
it,  that  the  name  was  written  by 
the  defendant's  agent  and  broker  in- 
stead of  by  one  of  its  officers." 

llama  at  t^p  of  iasti*iuiifAt« 

An  instrument  with  the  name  at  Um 
top  has  been  held  sufficiently  signed  un- 
der the  Statute  of  Frauds. 

Thus,  it  was  held  sufficient  to  bind  the 
defendant,  James  Crockford,  under  the 
Statute 'of  Frauds,  where  he  wrote  an 
agreement  to  sell,  beginning,  ^^I,  James 
C^oekford,  agree,"  and  delivered  it  to 
the  plaintiff.  Knigfat  v.  Crockford* 
(1794)  1  Esp.  (Eng.)  189,  5  Revised 
Rep.  729. 

So  a  statement  of  suretyship  on  a 
oopy  of  a  lease,  stating,  *%  James  Pat- 
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terson,  do  hereby  agree  to  be  responsi- 
ble/' etc^  sealed,  but  not  signed,  "was 
held  sufficient.  Sayers  v.  Patterson 
(1876)  2  W.  N.  C.  (Pa.)  334. 

In  Saunders  v.  Hackney  (1882)  10 
Lea  (Tenn.)  194,  it  was  held  that  a 
deed  of  land  in  the  handwriting  of 
the  grantor,  beginning,  *'I,  Thomas 
Kirkpatriek,''  but  unsigned,  was  suffi- 
cient. 

But  a  certificate  of  sale  beginning,  '% 
Joseph  C.  Brown,  sheriff,''  and  signed, 
"John  K.  Walker,  deputy  sheriff,"  is  not 
well  signed  under  the  Statute  of 
Frauds,  the  sheriff's  name  not  being  in- 
serted as  the  sheriff's  signature.  Evans 
V.  Ashley  (1843)  8  Mo.  177. 

Names  at  the  top  were  also  held  suf- 
ficient as  a  signing — 

— where,  in  a  contract  for  the  sale  of 
cotton,  the  names  of  the  vendees  were 
written  by  them  at  the  top,  the  contract 
stating,  "I  sold  to  the  above  gentlemen," 
etc.,  and  being  signed  by  the  vendor, 
Penniman  v.  Hartshorn  (1816)  13  Mass. 
87; 

— where  a  memorandum  for  sale  was 
written  by  the  sellers  on  their  letter- 
head and  kept  in  their  safe,  Drury  v. 
Young  (1882)  68  Md.  546,  42  Am.  Rep. 
343; 

— where  an  offer  of  a  lease  was  in  the 
defendant's  handwriting  unsigned,  but 
written  on  a  sheet  of  memorandum  pa- 
per at  the  head  of  which  was  printed, 
"from"  and  the  name  and  address  of  the 
defendant,  Torret  v.  Gripps  (1879)  27 
Week.  Rep.  (Eng.)  706,  48  L.  J.  Ch. 
N.  S.  567. 

See  also  Barry  v.  Coombe  (1828)  1 
Pet.  (U.  S.)  640,  7  L.  ed.  295,  supra, 
"Bills  or  accounts;"  Durrell  v.  Evans 
(1862)  1  Hurlst.  &  C.  (Eng.)  174,  9 
Jur.  N.  S.  104,  31  L.  J.  Exch.  N.  S.  337, 
7  L.  T.  N.  S.  97,  10  Week.  Rep.  665,  su- 
pra, "Bought  and  sold  notes;"  Myers  v. 
Moore  (1907)  78  Neb.  448,  110  N.  W. 
989,  infra,  under  "Where  the  statute  re- 
quires the  writing  to  be  ^subscribed.' " 
Compare  Re  Clifford  (1873)  2  Sawy. 
428,  Fed.  Cas.  No.  2,893,  infra,  under 
the  same  heading. 

Where  the  defendants  drew  up  a  let- 
ter addressed  to  themselves  for  one  of 
their  clerks  to  sign,  expressing  the 
iigreement  between  them,  and  he  signed 
it,  the  names  of  the  defendants  as  ad- 
dressees were  a  sufficient  signing  under 
the  Statute  of  Frauds.  Evans  v.  Hoare 
[1892]  1  Q.  B.  (Eng.)  593,  where  Den^ 
man,  J.,  said :  ''If  the  party  sued  has  au- 
thorized an  agent  to  lay  before  the  party 
suing  a  document  containing  his  name 

in  full  as  that  of  the  party  with  whom 
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I  the  contract  is  to  be  made,  so  as  to  an- 
nounce to  the  other  party  that  they  are 
offering  him  certain  terms  if  he  will 
agree  to  them  in  writing,  and  he  there- 
upon signs,  I  think  that  there  is  a  suf- 
ficient 'agreement  or  memorandum  there- 
of, signed  by  a  party  authorized  there- 
unto,' within  §  4  of  the  Statute  of 
Frauds." 

But  there  was  held  to  be  no  signing  by 
the  vendor  where  the  vendee,  being  at 
the  vendor's  hotel  took  a  letterhead  bear- 
ing the  vendor's  name  as  proprietor  and 
wrote  below  it  the  vendee's  address  and 
a  letter  addressed  to  the  vendor,  and 
signed  and  handed  it  to  the  vendor. 
Hucklesby  v.  Hook  (1900)  82  L.  T.  N. 
S.  (Eng.)  117. 

Sicniaic  across  faoe. 

The  words  ^'Guaranteed,  Belcher," 
written  by  the  guarantor  across  the  face 
of  an  account,  were  sufficient  under  the 
Statute  of  Frauds.  Great  Western  Print- 
ing Co.  v.  Belcher  (1907)  127  Mo.  App. 
133,  104  S.  W.  894. 

See  also  the  following  cases  infra,  un- 
der ''Where  the  statute  requires  the 
writing  to  be  ^subscribed :' "  Coon  v. 
Rigden  (1878)  4  Colo.  276;  California 
Canneries  Co.  v.  Scatena  (1897)  117  Cal. 
447,  49  Pac.  462. 

In  this  connection  reference  may  be 
made  to  Bluck  v.  Gompertz  (1852)  7 
Exch.  (Eng.)  862,  21  L.  J.  Exch.  N.  S. 
278,  where  the  defendant  w]x>te  and 
signed  a  conditional  guaranty,  and  later 
wrote  across  its  face  what  was  in  effect 
a  statement  of  the  performance  of  the 
conditions  with  a  slight  alteration,  and 
this  was  signed  by  the  plaintiff,  and  it 
was  held  that  the  defendant  had  suffi- 
ciently signed. 

Sisning  as  a  witmeui. 

An  agreement  for  a  marriage  settle- 
ment subscribed  as  a  witness  by  the 
person  that  was  to  furnish  the  money, 
who  knew  its  contents,  but  who  was  not 
a  party  to  the  instrument,  _was  held 
binding  upon  such  subscriber.  AVelford 
V.  Beazely  (1747)  3  Atk.  504,  26  Eng. 
Reprint,  1090. 

In  W^allace  v.  Roe  [1903]  1  I.  R.  (Ir.) 
32,  it  was  held  that  where  one  party  has 
signed,  an  agent  of  the  other  party  sign* 
ing  after  the  word  "witness"  will  be  held 
to  sign  for  his  principal. 

Sl^nlnc  before  the  end. 

In  Argenbright  v.  Campbell  (1808)  3 
Hen.  &  M.  (Va.).  159,  it  was  held  that  a 
bond  signed  at  the  foot  of  the  penal 
clause,  above  the  condition,  was  suiffi- 
ciently  signed  as  to  the  whple. 
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Where  part  of  the  description  of  kad 
was  below  the  vendor's  signature  and  it 
was  found  that  the  words  were  there 
when  he  signed,  it  was  held  that  the 
whole  was  soffieiently  signed  under  the 
Statute  of  Frauds:  Coote  v.  Borland 
(1904)  35  Oaa.  S.  C.  282.  Compare, 
infra,  under  ''Where  the  statute  re- 
quires the  writing  to  be  'subscribed,'" 
McGivem  v.  Fleming  (1884)  12  Daly, 
(N.  Y.)  289,  66  How.  Pr.  300. 

But  a  writing  made  and  signed  by  the 
mortgagees  with  the  assent  of  the  mort- 
gagors, at  the  foot  of  a  mortgage  with- 
out bond,  stating  that  the  amount  was  re- 
duced to  a  certain  sum  payable  in  five 
years,  did  not  bind  the  mortgagors.  Ca- 
bot ▼.  Haskins  (1825)  3  Pick.  (Mass.) 
95. 

IVIiere  tlie  statmte  reqnlres  the  writ- 
iac  to  be  '^•mbflcrlbed.*'  —  New  Tork 

Most  of  the  cases  under  such  statutes 
have  occurred  in  New  York,  where  the 
statute  was  changed  with  the  intent,  as 
the  courts  considered,  to  change  the  law, 
and  in  this  state  it  is  held  that  "sub- 
scribed'' means  "signed  at  the  end.'' 

A  change  in  the  statute  from  "signed" 
to  "subscribed"  was  held,  in  regard  to  a 
contract  for  the  sale  of  goods,  to  re- 
quire a  subscription,  as  distinguished 
from  a  broker's  note  with  the  names  of 
the  parties  inserted  (but  the  note  was 
otherwise  insufficient).  Davis  v. 
Shields  (1841)  26  Wend.  (N.  Y.)  841,  re- 
versing  (1840)  24  Wend.  322.  This 
holding  was  followed  as  decisive  in 
.Tames  v.  Patten  (1851)  6  K.  Y.  9,  55 
Am.  Dec.  376,  a  case  where  the  suit  was 
on  a  memorandum  of  sale  written  by 
the  seller,  the  defendant,  which  con- 
tained the  names  of  the  parties,  but  was 
not  signed. 

Thus,  an  unsubscribed  memorandum 
of  a  broker  is  insufficient.  Johnson  v. 
Mulry  (1867)  4  Robt.  (N.  Y.)  401,  af- 
firmed in  (1872)  51  N.  Y.  634,  on  an- 
other ground;  Dennison  v.  Camahan 
(1861)  1  E.  D.  Smith  (N.  YO  144 
(obiter). 

So  an  unsubscribed  bill  of  goods  will 
not  bind  the  seller.  Coe  v.  Tough 
(1889)  116  N.  Y.  273,  22  N.  E.  550. 

(In  Coles  V.  Bowne  (1844)  10  Paige 
(K.  Y.)  526,  the  chancellor  considered 
that,  in  the  ease  of  a  sale  of  lands  since 
the  change  in  the  statute,  the  auction- 
eer's memorandum  must  be  subscribed, 
although  it  was  expressly  declared  to  be 
otherwise  by  the  statute  as  to  the  sale 
of  goods  at  auction.) 

'Hie  ngnatore  on  «n  ordir  for  goods 
LuILA.1917A. 


must  be  underneath  or  at  the  end;  if  in 
the  middle,  it  does  not  validate  the  part 
above  it  McGivem  v.  Fleming  (N.  Y.) 
supra,  where  the  court  below  had  al- 
lowed a  recovery  for  the  items  above  the 
signature. 

Although  the  court  held  that  the  case 
was  not  one  to  which  the  Statute  of 
Frauds  applied,  it  considered  that  the 
defendant  had  sufficiently  signed  under 
the  statute  where  the  facts  as  stated  by 
the  court  were:  '^An  order  on  a  blank 
printed  by  defendant,  with  its  name  and 
address  at  the  top,  for  the  sale  of  the 
goods  in  question  to  the  plaintiffs,  giv- 
ing the  terms  of  sale,  time  of  delivery, 
and  price  of  each  item  of  goods,  was 
signed  by  one  of  the  plaintiffs.  At  the 
foot  of  the  order  waa  a  printed  guaran- 
ty of  the  price,  coupled  with  the  privi* 
lege  of  canceling  the  order  signed,  in 
print,  with  the  name  of  defendant.  An 
unsigned  letter  to  plaintiffs'  firm,  with 
defendant's  name  and  address  on  the 
letterhead,  acknowledging  the  entry  of 
plaintiffs'  order,  was  delivered  to  one  of 
the  plaintiffs.  The  defendant's  presi- 
dent testified  that  the  plaintiffs'  order 
was  placed  upon  its  books  as  an  order; 
but  that  its  counsel  later  advised  it  that 
it  was  invalid."  Goldowitz  v.  Henry 
Kupfer  &  Co.  (1913)  80  Mise.  487,  141 
N.  Y.  Supp.  631. 

—  other  states. 

It  will  be  seen  that  the  views  taken  in 
some  other  states,  that  "subscribed" 
means  no  more  than  "signed,"  are  not 
supported  by  very  satisfactory  cases; 
the  Colorado  and  California  decisions, 
infra,  perhaps  hardly  required  such  a 
holding,  and  the  Nebraska  case  did  not 
arise  under  the  Statute  of  Frauds. 

In  Colorado  it  has  been  held  that  the 
word  "subscribed"  was  satisfied  where  a 
bill  of  sale  had  written  across  its  face  a 
receipt  for  the  purchase  money  signed 
by  the  seUer.  Coon  v.  Rigden  (1878)  4 
Colo.  275,  where  the  court  said:  "Our 
statute  requires  that  the  memorandum 
shall  be  subscribed  by  the  party  to  be 
charged.  The  term  'subscribed'  is  a 
substitute  for  the  term  'signed,'  used  in 
the  English  Statute,  29  Charles,  and  is 
held,  'in  its  habitual  use,  and  according 
to  both  its  popular  and  literary  significa- 
tion, to  require  a  signature  at  the  end  of 
a  printed  or  written  instrument,'  James 
V.  Patten  (1851)  6  N.  Y.  13,  55  Am.  Dec. 
376;  Davis  v.  Shields  (1841)  26  Wend. 
(N.  Y.)  350.  The  bill  of  sale  and  the  re> 
oeipt  are  evidently  but  parts  of  an  en- 
tire contract.  The  one  evidences  the 
sale,  and  th«  other  the  payment  of  .the 
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purchase  money.  Why  it  was  written 
across  the  face  of  the  bill  of  sale  does 
not  appear.  It  may  have  been  for  want 
of  space  at  the  bottom  of  the  page,  or 
the  whim  of  the  party  who  drafted  it. 
It  is  immaterial.  The  receipt  stands  at 
the  end  of  the  contract,  and  is  sub- 
scribed by  Yeager.  This  is  a  subscript 
tion  of  the  entire  contract  as  much  as 
if  the  receipt  followed  the  bill  of  sale 
upon  the  same  or  the  next  page.  To  say 
otherwise  would  be  an  unwarranted  re- 
finement in  testing  the  ordinary  busi- 
ness transactions  of  daily  life  by  the  re- 
quirements of  the  statute." 

The  California  statute  requiring  the 
writing  to  be  subscribed  was  held  in  the 
Federal  court  to  require  a  signing  at 
the  end.  Thus,  a  memorandum  for  the 
sale  of  goods  was  held  insufficient  as  to 
the  vendor  under  the  California  statute 
requiring  it  to  be  subscribed  by  the  par- 
ty to  be  charged  (here  the  vendor), 
where,  at  the  head  of  the  paper,  the 
name  of  the  vendor  was  printed,  but  the 
memorandum  was  not  subscribed,  nor 
was  the  name  of  the  vendor  anywhere 
written  in  the  document.  Re  Clifford 
(1873)  2  Sawy.  428,  Fed.  Cas.  No.  2,893. 

But  the  California  court  seems  to 
take  a  different  view.  Thus,  a  state- 
ment of  sale  written  by  the  buyer's 
agent,  which  took  up  all  the  paper,  was 
signed  across  its  face  by  the  seller,  and 
this  was  held  to  be  a  sufficient  signature 
under  the  Statute  of  Frauds,  although 
the  writing  was  by  the  statute  to  be 
"subscribed."  California  Canneries  Co. 
V.  Scatena  (1897)  117  Cal.  447,  49  Pac. 
462,  where  the  court  stated  that  the  New 
York  rule  was  based  on  a  change  in  the 
statute  from  "signed"  to  "subscribed." 

And  in  Nebraska  no  different  mean- 
ing is  given  to  "subscribe"  than  to 
"sign."* 

Thus,  where  a  statute  required  a  con- 
tract for  the  sale  of  lands  between  a 
broker  and  the  owner  to  be  in  writing 
and  "subscribed"  by  both  parties,  it  was 
held  that  if  the  broker's  (the  plaintiff's) 
name  was  placed  at  the  top  of  one  page 
of  the  contract  in  question,  by  himself, 
and  for  the  purpose  of  authenticating 
and  giving  force  and  effect  to  the  con- 
tract, he  subscribed  the  contract  within 
the  meaninu:  of  the.  statute.  Mvers  v. 
Moore  (1907)  78  K«b.  448,  110  "N.  W. 
989.  The  court  said:  **In  our  Statute 
of  Frauds  (Comp.  Stat.  chap.  32)  the 
words  'subscribed'  and  'signed'  are  used 
interchangeably  as  verbal  equivalents. 
.  .  .  The  only  inference  to  be  drawn 
from  the  indiscriminate  use  of  the  two 

words  in  the  Statute  of  Frauds  is  that' 
L.R.A.1917A. 


the  word  ^subscribed'  is  not  to  be  taken 
in  its  literal  meaning^  but  in  its  popu- 
lar sense  as  the  equivalent  of  the  word 
'signed.'  A  signature  placed  at  the  top 
or  in  the  body  of  an  ingtntment  for  the 
purpose  of  authenticiBkting  it  satisfies  a 
statutory  requirement  t£u  the  instru- 
ment shall  be  signed." 

In  Kentucky  the  statute  requires  the 
writing  to  be  "subscribed  at  the  end  or 
close."  Thus,  an  advertisement  with 
the  printed  signature  of  the  auction- 
eers pasted,  before  the  sale,  above  a 
memorandum  afterward  signed  by  the 
vendee,  is  not  sufficiently  signed  by  the 
vendor  or  his  agent  under  the  Statute 
of  Frauds  to  enable  the  vendor,  under 
the  Kentucky  role,  to  sue,  as  this  eould 
not  have  been  intended  as  a  signature, 
nor  was  it,  as  the  statute  required,  "sub- 
scribed at  the  end  or  close"  of  the  writ- 
ing. Kaiser  v.  Jones  (1914)  157  Ky. 
607,  163  S.  W.  741. 

MisoollAaeomiu 

While  beyond  the  scope  of  this  note, 
it  may  be  noted  that  where  an  auction- 
eer wrote  the  name  of  the  purchaser,  the 
defendant,  on  the  side  of  a  printed  ad- 
vertisement of  sale,  thus  "S.  G.  Finley, 
$50,"  this  was  a  sufficient  signing  by  the 
defendant  under  the  Statute  of  Frauds. 
Proctor  V.  Finley  (1896)  119  N.  C.  536, 
26  S.  E.  128. 

A  policy  of  insurance  signed  by  the 
president  of  the  insurance  .  company, 
having  on  the  back  a  memorandum  at 
the  foot  of  which  the  names  of  the 
president  and  secretary  are  printed,  is 
sufficiently  signed,  as  to  the  memoran- 
dum on  the  back,  within  the  Statute  of 
Frauds.  Equitable  Life  Assur.  Soc.  v. 
Meuth  (1911)  145  Ky.  160,  140  S.  W. 
157,  Ann.  Cas.  1913B,  661,  rehearing  in 
(1911)  145  Ky.  746,  141  S.  W.  37,  where 
it  is  not  clear  that  this  question  was 
properly  raised.  B.  B.  B. 


-i«p. 


NEBRASKA  SUPBfiHE  COURT. 

ROBERT  B.  HOWELL 
v. 

BEE  PUBLISHING  COMPAXY  et  al., 

Apptfl. 

(—  Neb.  -— ,  158  N*  W.  358.) 

Injunction  — ^  against     publication     off 
falsehood. 
The  pubHcatioM  i»f  political  matter  ia  a 

Headnote  by  Rose,  J. 

Note. —  As  to  the  right  t^  an  iaiuoction 
against  a  nAtlibekma  puUieation  affecting 
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newspaper  eftnnot  be  enjoined  merely  be- 
cause it  is  false  or  misleading,  such  relief 
being  forbidden  by  tiie  following  constitu- 
tional provisions:  "Every  person  may  free- 
ly speak,  write  and  publish  on  all  subjects, 
being  responsible  for  the  abuse  of  that  lib- 
erty; and  in  all  trials  for  libel,  both  civil 
and  criminal,  the  truth,  when  published 
with  good  motives,  and  for  justifiable  ends, 
shall  be  sufficient  defense." 
For  other  cases,  see  Injunction,  /.  in  Dig. 
1-62  X.  8, 

(June  3,  1916.) 

VPPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Douglas 
County  in  plaintiff's  favor  in  a  suit  to  en- 
join the  publishing  of  an  article  relating  to 
his  candidacy  for  the  office  of  governor. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Rosewatcr  &  Cotner  and  W. 
J.  Connell,  for  appellants: 

Plaintiff  has  mistaken  his  remedy,  and 
cannot  use  the  injunctive  process  of  the 
court  to  determine  in  advance  just  what  a 
citizen  may  write  or  publish  upon  a  given 
subject. 

Lindsay  &  Co.  v.  Montana  Federation  of 
Labor,  37  Mont.  264,  18  L.R.A.(N.S.)  707, 
127  Am.  St.  Rep.  722,  96  Pac.  127;  Dailey 
V.  Superior  Ct.  112  Cal.  94,  32  L.R.A.  273, 
53  Am.  St.  Rep.  160,  44  Pac.  458;  Marx  & 
H.  J.  Clothing  Co.  v.  Watson,  168  Mo.  133, 
56  L.R.A.  951,  90  Am.  St.  Rep.  440,  67  S. 
\V.  391;  Dopp  V.  Doll,  13  Ohio  L.  J.  335; 
Life  Asso.  of  America  v.  Boogher,  3  Mo. 
App.  173;  Stuart  v.  Press  Pub.  Co.  83  App. 
Div.  467,  82  N.  Y.  Supp.  401;  State  ex  rel. 
Liversey  v.  Judge  of  Civil  Dist.  Ct.  34  La. 
Ann.  741;  State  ex  rel.  Ragan  v.  Junkin, 
85  Neb.  1,  23  L.R.A.(N.S.)  839,  122  N.  W, 
473. 

The  injunction  prayed  for  should  have 
been  refused  for  the  reason  that  it  sought 
to  interfere  with  the  constitutional  right  of 
the  freedom  of  the  press. 

Lindsay  &  Co,  v.  Montana  Federation  of 
Labor,  37  Mont,  264,  18  L,R.A.(N.S.)  707, 
127  Am.  St.  Rep.  722,  96  Pac.  127;  Dailey 
V.  Superior  Ct.  112  Cal.  94,  32  L.R.A.  273, 
53  Am.  St.  Rep.  160,  44  Pac.  458;  Marx  k 


H.  J.  Clothing  Go.  ▼.  Wataon,  168  Mo.  1^, 
56  L.R.A.  961,  90  Am.  St.  Rep.  440«  67  S. 
W.  391;  New  York  Juvenile  Quardian  Boc. 
V.  Roosevelt,  7  Daly,  188;  Dopp  v.  Doll,  13 
Ohio  L.  J.  335;  Life  Asso.  of  America  v. 
Boogher,  3  Mo.  App.  178;  Stuart  v.  Press 
Pub.  Co.  83  App.  Div.  467,  82  N.  Y.  Supp. 
401;  State  ex  rel.  Liversey  v.  Judge  of 
Civil  Dist.  Ct.  84  La.  Ann.  741;  State  ex 
rel.  Ragan  v.  Junkin,  85  Neb.  1,  28  L.R.A. 
(N.S.)  839,  122  N.  W.  473. 

Hie  whole  article  complained  of  must  be 
construed  as  an  entirety;  and,  as  such,  is 
not  libelous,  false,  or  incorrect. 

18  Am.  &  £ng.  Enc.  Law,  pp.  988,  084. 

The  article  complained  of  was  actually 
written  by  the  plaintiff  to  the  public,  and 
was  a  privileged  publication  of  a  copy  of  a 
document  admitted  in  the  petition  to  be 
genuine,  which  bore  on  the  eandidacy  of 
one  seeking  public  office. 

Laing  v.  Nelson,  40  Neb.  252,  58  N.  W. 
846;  Arnold  v.  Ingram,  151  Wis.  488,  138 
N.  W.  Ill,  Ann.  Gas.  1914C,  976. 

Messrs.  Brome  A  Bromo  for  appellee. 

Rose,  J.,  delivered  the  opinion  of  the 
court : 

This  is  a  suit  in  equity  to  enjoin  the  pub- 
lication of  an  article  relating  to  the  candi- 
dacy of  plaintiff  for  the  office  of  governor 
of  Nebraska.  At  the  primary  election  Au- 
gust 18,  1914,  plaintiff  aspired  to  be  the  Re- 
publican nominee,  but  before  becoming  a 
candidate  he  had  made  and  published  the 
following  statement: 

I  have  felt  very  much  complimented  by 
the  suggestion  of  my  name  for  governor, 
and  as  much  as  I  should  like  to  serve  this 
state  in  that  honorable  capacity,  yet  I  am 
more  strongly  inclined  to  carry  on  the  work 
of  public  ownership  in  this  city.  As  a  re- 
sult I  will  not  be  a  candidate  at  the  coming 
primary,  but  will  devote  my  energies  to 
the  water  plant  and  to  a  campaign  for 
lower  electric  rates  tlirough  the  develop- 
ment of  a  public  lighting  and  power  plant 
under  the  control  of  the  Metropolitan  VVater 
District. 

Omaha,  June  16,  1914.        R.  B.  Howell. 


personal  or  political  risrhts,  see  annotation 
following  this  ease,  post,  160. 

For  other  annotation  of  intereet  in  con- 
nection with  Howell  v.  Bib  Pub.  Co.  see 
note  to  Cowan  v.  Fairbrother,  32  L.R.A. 
S29,  on  "Constitutional  freedom  of  speech 
and  of  the  press;" 

— note  to  M.  Steinert  k  Sons  Co.  v. 
Tagen,  32  L.R.A.(N.S.)  1013,  on  injunction 
against  publishing  or  circulating  state- 
ments relative  to  industrial  disputes  by 
labor  union. 

As  to  the  bearing  of  the  constitutional 
L.R.A.1917A.  11 


right  to  free  speech  and  action  upon  civil 
service  laws,  see  note  to  State  ex  rel.  Buell 
v.  Frear,  34  L.R^A.(N.S.)  480,  at  page  482. 
That  equity  will  not  interfere  to  enforce 
or  protect  purely  political  rights,  see  anno- 
tation to  Shoemaker  v.  Pes  Moines,  3  I<.R.A. 
(N.S.)  382.  On  the  right  to  injunction  in 
matters  connected  with  initiative  and  refer- 
endum, see  annotation  in  50  L.R.A.(N.S.) 
at  p.  215.  On  injunctions  in  connection 
with  recall  elections,  see  annotation  in  50 
L.R.A.(N.8.)  at  p.  230. 


162 


NEBRASKA  SUPREME  COURT. 


Afterward  plaintiff  departed  from  the 
purpose  thus  aonounced  and  became  an  ac- 
tive candidate.  August  17,  1914,  the  day 
before  the  primary  election,  the  statement 
quoted,  including  the  date,  "June  16,  1914,*' 
was  reproduced  in  the  Omaha  Evening  Bee, 
under  the  following  head  lines  :- 

Howell  Will  Not  Run. 

His    Announcement    Explaining    Why    His 

Friends  Should  Not  Cast  Their 

Votes  for  Him. 

Defendants  are  the  publisher  and  the 
editor  of  the  Omalia  Evening  Bee,  a  daily 
newspaper.  On  plaintiff's  petition  they 
were  restrained  by  the  district  court  Aug- 
ust 17,  1914  as  follows:  ''It  is  hereby  or- 
dered that  the  defendants,  and  each,  be  and 
they  hereby  are  restrained  and  enjoined 
from  printing,  publishing,  circulating,  de- 
livering or  mailing  any  newspaper  or  other 
publication  to  the  voters  of  Nebraska,  or 
to  any  person  or  persons  within  said  state, 
or  copy  or  edition  of  said  newspaper  con- 
taining any  notice  or  statement  of  any  kind 
or  nature  whatsoever,  the  publication  of 
wliich  states  or  declares  that  the  plaintiff 
is  not  a  candidate  for  the  Republican  nomi- 
nation for  governor  of  the  state  of  Nebras- 
ka, at  the  primary  election  to  be  held  Aug- 
ust 18,  1914,  until  the  further  order  of  the 
court." 

On  appeal  defendants  take  the  position 
that  the  censorship  thus  exercised  by  the 
trial  court  is  forbidden  by  the  following 
provisions  of  the  state  Constitution :  "Every 
person  may  freely  speak,  write  and  publish 
on  all  subjects,  being  responsible  for  the 
abuse  of  that  liberty;  and  in  all  trials  for 
libel,  both  civil  and  criminal,  the  truth, 
when  published  with  good  motives,  and  for 
justifiable  ends,  shall  be  a  sufficient  de- 
fense."    Const,  art.  1,  §  6. 

Was  the  restraining  order  properly  grant- 
ed? The  answer  depends  on  the  meaning 
of  the  Constitution.  The  freedom  of  the 
press  was  not  a  liberty  enumerated  in  the 
Magna  Charta,  but  was  a  subsequent 
growth  of  several  centuries.  After  the 
printing  press  became  a  means  of  dissemi- 
nating information  and  opinions  relating  to 
the  church  and  the  state,  all  printed  matter 
was  subjected  to  censorship  or  supervision. 
This  power  was  first  exercised  by  the 
church,  and  afterward  by  the  Crown.  A 
printer  was  required  to  obtain  a  license. 
For  publishing  seditious  opinions  such  pun- 
ishment as  mutilation,  whipping,  imprison- 
ment, banishment,  and  death  was  inflicted. 
The  practice  of  supervising  manuscripts  in 
advance  of  publication  was  finally  aban- 
doned«  but  the  press  was  subsequently  re- 
stricted by  vigorous  prosecutions  for  libel 
L.R.A.1917A. 


and  by  cruel  interpretations  of  the  law  on 
that  subject.  The  doctrine  that  the  truth 
was  no  justification  for  its  publication 
originated  in  the  Star  Chamber.  Trials 
for  seditious  libels  became  a  reproach 
to  the  Anglo-Saxon  civilization.  The  use 
of  governmental  power  in  England  to 
limit  the  activity  of  the  press  extended 
to  the  American  Colonies.  In  replying 
to  an  inquiry  by  English  commissioners 
concerning  the  condition  of  Virginia  in 
1670,  Gov.  Berkeley  said:  "I  thank  God 
there  are  no  free  schools,  nor  printing;  and 
I  hope  we  shall  not  have,  these  hundred 
years;  for  learning  has  brought  disobedi- 
ence, and  heresy,  and  sects  into  the  world, 
and  printing  has  divulged  them,  and  libels 
against  the  best  government.  Grod  keep  us 
from  both." 

The  use  of  the  printing  press  in  Virginia 
was  prohibited  or  restricted  until  Revolu- 
tionary times.  In  New  England  official  li- 
censers exercised  a  censorship  over  the 
press  in  the  seventeenth  century,  and  in 
Massachusetts  printing  was  hampered  by 
legal  restraints  until  a  few  years  before  the 
Declaration  of  Independence.  The  evils 
calling  for  a  different  attitude  toward  print- 
ing were  fresh  in  the  public  mind  when  the 
first  American  Constitutions  were  framed. 
The  first  amendment  of  the  Constitution  of 
the  United  States  contains  the  provision 
that  Congress  shall  make  no  law  abridging 
the  freedom  of  the  press.  The  powerful 
agency  of  the  press  in  the  evolution  of  just 
and  efficient  government,  and  the  indefen- 
sible restrictions  imposed  upon  publishers, 
were  understood  generally  when  provisions 
similar  to  those  quoted  from  the  Nebraska 
Constitution  were  inserted  in  the  funda- 
mental law  of  many  of  the  states.  In  the 
light  of  history,  some  of  the  leading  pur- 
poses disclosed  by  the  language  of  the  Con- 
stitution cannot  be  misunderstood.  The 
power  to  exercise  a  censorship  over  political 
publications,  as  formerly  practised,  is  taken 
away.  The  exercise  of  censorship  by  a  court 
of  equity  through  the  writ  of  injunction  is 
no  less  objectionable  than  the  exercise  of 
that  function  by  other  departments  of  the 
government.  The  truth,  when  published 
with  good  motives  and  for  justifiable  ends, 
contrary  to  the  doctrine  of  the  Star  Cham- 
ber, is  a  defense  in  an  action  for  libel, 
either  civil  or  criminal.  It  follows  that  a 
court  cannot  use  its  equity  powers  to  pre- 
vent the  publication  of  political  matter 
merely  on  the  ground  that  it  is  untruthful 
or  misleading,  its  truthfulness  and  its  pub- 
lication for  good  motives  and  for  justifiable 
ends  being  a  defense  in  an  action  at  law. 

The  power  of  a  court  of  equity  to  protect 
from  improper  publications  the  administra- 
tion of  justice  and  property,  contract,  per- 
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sonal,  or  other  rights  guaranteed  by  either 
the  state  or  Federal  Constitution,  is  not 
presented  or  decided. 

The  restraining  order  should  not  have 
been  granted. 

Reversed  and  dismissed. 

Haincr,  J.,  not  sitting. 

Sedg:wick,  J,,  concurring: 

Hie  majority  of  the  court  declare  in  the 
syllabus:  "The  publication  of  political 
matter  in  a  newspaper  cannot  be  enjoined 
merely  because  it  is  false  or  misleading," 
because  the  Constitution  provides:  ''Every 
person  may  freely  speak,  write  and  publish 
on  all  subjects,  being  responsible  for  tlie 
abuse  of  that  lil>erty;  and  in  all  trials  for 
libel,  both  civil  and  criminal,  the  truth, 
when  published  with  good  motives,  and  for 
justifiable  ends,  shall  be  a  sufficient  de- 
fense." 

Tlie  opinion  does  not  define  what  is  "po- 
litical matter,"  and  does  not  say  why  the 
fact  that  it  is  a  defense  in  an  action  for 
libel,  to  prove  that  the  publication  was  for 
good  motives  and  for  justifiable  ends,  should 
prevent  a  court  of  equity  from  interfering. 
I  do  not  recall  any  more  important  propo- 
sition than  the  one  that  is  so  decided  in 
this  opinion.  No  provision  of  our  Consti- 
tution has  been  more  litigated  and  dis- 
cussed by  the  courts  than  the  provision 
that  "every  person  may  freely  speak,  write 
and  publish  on  all  subjects,  being  responsi- 
ble for  the  abuse  of  that  liberty."  The  dis- 
cussion started  in  the  courts  before  our 
Constitution  was  adopted;  and,  in  fact,  long 
before  the  Federal  Constitution  was  adopt- 
ed, it  was  much  discussed  in  the  courts  of 
Kngland.  I  suppose  that  it  is  the  inten- 
tion of  the  opinion  in  this  case  to  hold  that 


publication  in  a  newspaper  will  not  be  en- 
joined under  any  circumstances,  because 
every  person  may  freely  speak,  write,  and 
publish  on  all  subjects.  Several  hundred 
years  ago  this  was  announced  as  the  law 
in  England,  but  the  English  courts  have  en- 
tirely abandoned  the  doctrine,  and  at  the 
t  present  time  the  courts  of  England  deal 
with  injury  to  personality  by  writing  and 
publishing  in  the  same  manner  that  they 
deal  with  any  other  torts.  There  has  been 
a  most  remarkable  growth  in  this  country 
in  the  same  direction.  In  Francis  v.  Flinn, 
118  U.  S.  385,  30  L.  ed.  165,  6  Sup.  Ct.  Rep. 
1148,  the  Supreme  Court  of  the  United 
States  announced  the  dictum  that  "in  the 
eyes  of  the  law"  damages  are  an  adequate 
remedy  for  all  publications;  but  a  very 
few  years  later,  in  the  famous  case  of  Gom- 
pers  v.  Buck's  Stove  &  Range  Co.  221 
U.  S.  418,  55  L.  ed.  797,  34  L.R.A.(N.S.) 
874,  31  Sup.  Ct.  Rep.  492,  that  court  sus- 
tained an  injunction  restraining  the  defend- 
ants "from  printing,  issuing,  publishing,  or 
distributing"  certain  matters  which  were  al- 
leged to  be  injuries  to  the  plaintiffs.  Tliis 
shows  a  remarkable  growth  in  the  direction 
of  requiring  courts  of  equity  to  restrain 
wrongdoing  when  there  is  no  other  remedy 
to  prevent  it,  and  this  does  not  seem  to  me 
to  be  a  violation  of  the  Constitution.  Those 
who  publish  are  "responsible  for  the  abuse 
of  that  liberty,"  and  it  is  the  abuse  of  tlie 
liberty  that  is  enjoined,  and  not  the  liberty 
itself. 

There  are  some  reasons  given  in  the  brief 
for  reversing  the  X^idgment  in  this  case 
which  seem  to  call  for  revearsal.  I  am  not 
satisfied  with  the  discussion  in  the  major- 
ity opinion,  nor  with  the  statements  of  the 
law  in  the  syllabus. 


Annotation — ^Injunction  against  nonlibelous  publication  affecting  person- 
al or  political  rights. 


Notwithstanding  so  much  is  said  in 
Howell  t.  Bee  Pub.  Co.  ante,  160,  about 
the  eoDstitntional  right  of  free  speech, 
the  last  paragraph  in  the  opinion  leaves 
the  case  open  to  the  construction  that 
the  real  basis  of  decision  was  either  that 
there  is  no  such  thing  as  a  right  of 
immunity  from  the  circulation  of  false 
and  misleading,  though  nondefamatory, 
statements  not  affecting  a  property  right, 
or,  assuming  such  right  of  immunity  to 
exist,  that  it  is  not  one  which  a  court 
of  equity  will  protect. 

As  bearing  upon  the  question  whether 
any  such  right  exists,  the  reader  is  re- 
ferred to  the  annotation  to  Corliss  v.  E. 

W.  Walker  Co.  31  L.R^.  283,  on  "The 
1..K.A.1917A. 


law  of  privacy;*'  and  to  Henry  v.  Cher- 
ry, 24  L.R.A.(N.S.)  991,  and  Foster-Mil- 
bum  Co.  V.  Chinn,  34  L.R.A.(N.S.)  1137, 
on  "Right  of  action  for  using  photograph 
or  name  for  advertising  purposes." 

If  such  a  right  exists,  however,  there 
is  no  reason  why  it  should  not  receive  the 
protection  of  courts  of  equity,  other  than 
the  old  rule  that  the  jurisdiction  of  the 
court  is  based  on  property,  and  injury  to 
property,  actual  or  prospective,  and  does 
not  extend  to  a  matter  affecting  a  purely 
personal  right ;  and  this  rule  has  stood  in 
the  way  of  relief  in  some  of  the  cases 
hereinafter  cited  in  this  note.  ^^ 

The  general  question  of  equitable  pro- 
tection of  personal  rigbts  is  treated  in 
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the  notes  to  Chappell  v.  Stewart,  37 
L.E.A.  783,  and  Itzkovitcli  v.  Whitaker, 
1  L.R.A.(N.S.)  1147,  in  whicli  it  is  point- 
ed out  that  there  have  always  been  some 
clearly  defined  exceptions  to  the  general 
rule,  and  that  there  is  a  progressive  ten- 
dency on  the  part  of  the  courts  to  pro- 
tect personal  rights,  though  often  under 
the  pretense  of  protecting  a  fictitious 
property  right.  For  other  instances  in 
which  equity  has  intervened  to  protect  a 
personal  right,  see  notes  to  Baker  v.  Lib- 
bio,  37  L.R.A.(X.S.)  944,  and  Press  Pub. 
Co.  v.  Monroe,  51  L.R.A.  360,  on  "In- 
junction against  publication  or  sale  of 
letters;"  to  Kirk  v.  Wyman,  23  L.R.A. 
(N.S.)  1188,  on  the  "Right  to  injunction 
against  being  sent  to  the  pesthouse;" 
to  Tedescki  v.  Berger,  11  L.R.A.(N.S.) 
1060,  and  Weidner  v.  Friedman,  42 
L.R.A.(N.S.)  1041,  on  ^^ight  of  owner 
or  occupant  of  neighboring  property  to 
enjoin  the  maintenance  of  a  house  of 
prostitution;"  and  note  to  Flint  v.  Hutch- 
inson Smoke  Burner  Co.  16  L.R.A.  243, 
on  "Injunction  against  false  statements 
as  to  plain  tiff  *s  property  or  business." 

In  England,  the  courts  of  equity  have 
been  relieved  from  any  necessity  of 
searching  for  rights  of  property  on  which 
to  base  their  jurisdiction  by  the  Act  of 
1873,  §  25,  subsec.  8,  which  gives  power 
to  grant  an  injunction  in  all  cases  "in 
which  it  shall  appear  to  the  court  to  be 
just  or  convenient  that  suoh  order  should 
be  made."  Under  ^uch  a  statute  the 
English  courts  are  entirely  free  to  grant 
injunctions  to  protect  personal  rights,  in- 
cluding the  right  of  reputation,  and  in- 
junctions against  libels  are  in  fact 
granted. 

Research  has  failed  to  disclose  the 
existence  of  any  case  similar  to  Howell 
v.  Bee  Pub.  Co.,  with  the  exception  of 
Schwartz  v.  Edrington  (1913)  133  La. 
235,  47  L.R.A.(N.S.)  921,  62  So.  660, 
Ann.  Cas.  1915B,  1180,  in  which  it  was 
held  that  the  privilege  of  free  publica- 
tion guaranteed  by  the  Federal  and  state 
Constitutions  did  not  include  the  right 
to  publish  what  purported  to  be  a  signed 
petition,  as  expressing  the  sentiment,  not 
of  the  publisher,  but  of  the  signers,  after 
the  signers  had  disowned  and  repudiated 
it  as  having  been  signed  under  a  mis- 
apprehension, and  that  the  continued 
publication  of  the  names  of  such  signers 
in  that  connection  might  be  enjoined. 

The  following  cases  are  included  here- 
in as  bei^jg  of  possible  interest: 

In  Singer  Mfg.  Co.  v.  Domestic  Sewing 

Mach.  Co.  (1873)  49  Ga.  70, 15  Am.  Rep. 

674,  it  was  held  that  an  injunction  would ' 
L.R.A.1917A. 


not  lie  at  the  suit  of  the  successful  com- 
petitor for  an  award  of  merit  at  a  fair 
to  restrain  a  rival  from  publishing  a 
statement  that  its  machine  had  been  re- 
ported by  the  committee  making  the 
award  as  the  best,  notwithstanding  the 
statement  was  untrue  in  fact  and  calcu- 
lated to  injure  the  credit  of  complain- 
ant's business  and  advance  the  business 
of  the  defendant,  no  right  of  property 
being  affected  thereby. 

In  Consumers'  Gas  Co..  v.  Kansas  City 
Gaslight  &  Coke  Co.  (1890)  100  Mo.  501, 
18  Am.  St.  Rep.  563, 13  S.  W.  874,  it  was 
held  that  equity  would  not  interfere  to 
prevent  one  from  asserting  a  claim  of 
exclusive  privilege  in  the  manufacture 
and  sale  of  a  commodity  where  there  was 
no  interference  with  the  property  of  the 
complainants  other  than  the  mere  claim 
of  such  exclusive  privilege  or  franchise. 

An  injunction  to  restrain  the  publish- 
ing of  a  biography  not  alleged  to  contain 
anything  scandalous,  libelous,  or  false, 
sought  upon  the  ground  that  such  publi- 
cation was  an  injury  to  the  feelings  of 
the  plaintiffs,  who  were  the  widow  and 
children  of  the  subject  thereof,  was  de- 
nied in  Corliss  v.  E.  W.  Walker  Co. 
(1893)  31  L.R.A.  283,  57  Fed.  434,  on 
the  broad  ground  that  the  jurisdiction  of 
the  court  is  based  on  property  and  in- 
jury to  property,  actual  or  prospective, 
and  does  not  extend  to  a  matter  affect- 
ing an  exclusively  personal  right. 

That  an  injunction  may  be  granted 
against  a  publication  which  involves  a 
breach  of  confidence  is  held  in  Lindsey 
v.  Le  Seuer  (1913)  29  Ont.  L.  Rep.  648, 
affirming  (1913)  27  Ont.  L.  Rep.  588, 
where  one  who  had  been  given  access  to 
private  papers  for  the  purpose  of  pre- 
paring a  biography  for  a  series  called 
^^Makers  of  Canada"  was  held  to  have 
impliedly  contracted  that  the  subject  of 
his  biography  would  be  depicted  in  a 
favorable  light;  and  therefore  was  en- 
joined from  publishing  or  causing  to  be 
published  any  book  containing  any  ex- 
tracts from  or  copies  of  documents,  or 
any  information  avowedly  obtained  from 
such  collection,  where  he  assumed  an  un- 
sympathetic attitude  towards  the  subject 
of  his  biography,  and  depicted  him  rath- 
er as  a  ^^puUer  down"  tham  as  a  maker  of 
Canada. 

In  Judson  v.  Zurhorst  (1907)  30  Ohio 
C.  C.  9,  it  was  held  that  the  court  would 
not  enjoin  a  publication  because  it  was 
injurious  to  complainant's  reputation, 
where  he  failed  to  show  that  any  prop- 
erty rights  would  be  at  all  interfered 
with. 
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In  a  considerable  number  of  cases  the 
eourts  have  based  their  jurisdiction 
nominally  on  an  alleged  property  right, 
when  in  reality  the  only  real  right  in- 
volved was  one  of  reputation  or  other 
personal  right.  As,  for  instance,  in  the 
case  of  injunction  against  publishing 
private  letters,  such  as  Woolsey  v.  Judd 
(1855)  4  Duer  (N.  Y.)  379,  where  the 
letters  had  no  property  value  and  the  in- 
junction was  sought  merely  to  protect 
the  writer  against  pain  and  humiliation, 
yet  the  court  placed  the  relief  on  the 
speeific  basis  of  an  alleged  property 
right. 

It  is  correctly  said  in  Brandreth  v. 
Lance  (1839)  8  Paige  (N.  Y.)  24,  34  Am. 
Deo.  368,  that  the  real  purpose  of  such 
an  injunction  as  granted  in  Gee  v.  Pritch* 
ard  (1818)  2  Swanst.  403,  36  Eng.  Re- 
print, 670,  19  Revised  Rep.  87,  is  "not 
to  prevent  the  publication  of  her  letters 
on  account  of  any  supposed  interest  she 
had  in  them  as  literary  property,  but  to 
restrain  the  publication  of  a  private  cor- 
respondence as  a  matter  of  feeling  only.'' 
But  Xiord  Chancellor  Eldon  said,  in  the 
English  case  referred  to,  that  he  deemed 
"the  jurisdiction  of  the  court  to  be,  if 
not  entirely,  mainly,  relative  to  the  ques- 
tion whether  the  plaintiff  has  or  has  not 
property;''  and  that  it  did  not  profess  to 
give  relief  against  wounded  feelings. 

So  it  has  been  held  that  equity  cannot 
restrain  the  publication  of  private  let> 
ters  when  they  are  of  no  value  as  literary 
property,  although  such  publication  may 
be  with  the  view  of  wounding  the  feel- 
ings of  individuals,  or  of  gratifying  a 
perverted  public  taste.  Wetmore  v. 
Scovell  (1842)  3  Edw.  Ch.  (N.  Y.)  515 j 
Hovt  V.  Mackenzie  (1848)  3  Barb.  Ch. 
(N.  Y.)  320,  49  Am.  Dec.  178. 

In  Perceval  v.  Phipps  (1813)  2  Ves.  & 
B.  19,  35  Eng.  Reprint,  225,  13  Revised 
Rep.  1,  an  injunction  against  the  publi- 
cation of  letters  written  by  the  plaintiff 
was  denied  where  it  was  not  shown  that 
such  letters  constituted  literary  proper- 
ty, or  that  their  publication  would  in- 
volve any  breach  of  contract. 

In  Greene  v.  United  States  Dealers' 
Protective  Asso.  db  Mercantile  Agency 
(1886)  39  Hun  (N.  Y.)  300,  it  was  held 
that,  assuming  the  courts  had  the  right 
to  enjoin  the  publication  of  defamatory 
matter,  an  injunction  would  not  be 
granted  to  restrain  the  publication  of  the 
complainant's  name  as  a  delinquent  debt- 
or where  the  falsity  of  the  charge  was 
not  alleged  or  proved,  but,  on  the  con- 
trary, counsel  admitted  the  truth  of  the 
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but  did  not,  pay,  since  in  such  case  he 
neither  made  out  a  case  for  equitable 
relief,  nor  came  into  court  with  clean 
hands. 

In  Raymond  v.  Russell  (1887)  143 
Mass.  295,  58  Am.  Rep.  137,  9  N.  E.  544, 
it  was  held  that  it  was  not  within  the 
jurisdiction  of  a  court  of  equity  to  re- 
strain the  publication  in  the  records  and 
books  of  a  mercantile  agency  of  the  name 
and  business  standing  of  the  plaintiff. 

In  Murray  v.  Gast  Lithographic  &  En- 
graving Co.  (1894)  8  Misc.  36,  28  N.  Y. 
Supp.  271,  it  was  held  that,  conceding 
that  the  plaintiff  had  suffered  a  per- 
sonal injury — one  to  his  mental  sensi- 
bility— by  the  unauthorized  publication 
of  a  portrait  of  his  infant  daughter,  the 
law  could  not  take  cognizance  thereof 
and  afford  compensation  for  a  senti- 
mental injury  independent  of  redress  for 
a  wrong  involving  physical  injury  to  per- 
son or  property,  and  therefore  that  he 
was  not  entitled  to  injunctive  relief 
against  further  publication. 

In  Atkinson  v.  John  E.  Doherty  &  Co. 
(1899)  121  Mich.  372,  46  L.R.A.  219,  80 
Am.  St.  Rep.  507,  80  N.  W.  285,  an  in- 
junction against  the  use  of  the  name  and 
portrait  of  a  deceased  person  on  a  cigar 
label  was  denied  to  his  Tvidow  upon  the 
ground  that  the  injury  to  the  feelings  in 
such  a  case  is  not  one  that  the  law  can 
redress. 

One  who  advertises  his  goods  in  such 
a  manner  as  to  lead  the  public  to  believe 
that  another  is  in  some  way  connected 
with  his  enterprise  may  be  enjoined  from 
so  doing  at  the  instance  of  such  other, 
although  they  are  not  rivals  in  trade, 
where  the  effect  of  his  act  is  to  expose 
such  other  to  a  probable  risk  of  liti8:a- 
tion.  Walter  v.  Ashton  [1902]  2  Ch. 
(Eng.)  282,  5  B.  R.  C.  336,  71  L.  J.  Ch. 
N.  S.  839,  18  Times  L.  R.  445,  51  Week. 
Rep.  131,  87  L.  T.  N.  S.  196. 

Upon  the  same  ground  it  was  held  in 
Routh  V.  Webster  (1847)  10  Beav.  561, 
50  Eng.  Reprint,  698,  that  the  directors 
of  a  joint  stock  company  might  be  en- 
joined from  using  complainant's  name  in 
a  prospectus  stating  that  he  was  a  trus- 
tee for  the  company. 

In  Edison  v.  Edison  Polyform  Mfg.  Co. 
(1907)  73  N.  J.  Eq.  136,  67  All.  392,  it 
was  held,  partly  on  the  theory  that  the 
complainant  had  a  property  right  in  his 
portrait,  and  partly  on  the  theory  that 
he  was  exposed  to  the  risk  of  pecuniary 
loss,  that  the  unauthorized  use  of  his 
name  by  a  company  and  as  a  part  of  its 
corporate  title,  and  the  use  of  his  por- 
trait for  advertising  purposes  in  connec- 
tion with  a  certificate  falsely  purporting 
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to  be  bis,  stating  tbat  the  corporation 
was  compounding  a  medicine  according 
to  a  formula  devised  by  him, — was  such 
an  act  as  equity  would  enjoin. 

In  Edison  v.  Thomas  A.  Edison  Jr., 
Chemical  Co.  (1904)  128  Fed.  t)57,  an 
injunction  was  sought  by  Thomas  A. 
Edison,  the  inventor,  against  a  company 
called  the  Thomas  A.  Edison,  Jr.,  Chemi- 
cal Company,  of  which  the  son  of  the  in- 
ventor was  originally  a  member,  to  re- 
strain the  use  of  the  name  "Edison" 
and  word  "Wizard"  in  connection  with 
certain  ink  tablets  and  an  electric  vital- 
izer  not  invented  by  the  complainant. 
The  bill  proceeded  on  the  assumption 
that  the  value  of  the  complainant's  in- 
ventions rested  largely  upon  his  wide 
reputation  as  a  successful  inventor,  and 
that  any  fraudulent  practices  by  the  de- 
fendant, causing  the  public  to  believe 
that  worthless  or  inferior  articles  were 
sold  by  the  complainant,  not  only  worked 
a  fraud  on  the  public,  but  injuriously 
affected  the  complainant's  reputation 
and  income.  The  court  denied  the  com- 
plainant an  injunction,  saying:  "Put- 
ting the  case  made  by  the  bill  and  de- 
murrer in  the  most  favorable  light  for 
the  complainant,  and  disregarding  the 
objections  above  discussed,  it  amounts 
in  principle  to  this,  viz.,  that  the  de- 
fendant, by  advertisements  or  otherwise, 
knowingly  and  falsely  informs  the  public, 
to  the  detriment  of  the  business  reputa- 
tion of  the  complainant  and  consequent 
impairment  of  his  income,  that  the  Mag- 
no-Electric  Vitalizer  and  ink  tablets,  in 
which  the  defendant  deals,  are  of  the 
manufacture  of  the  complainant,  not- 
withstanding the  fact  that  the  latter  is 
in  no  way  connected  with  the  manufac- 
ture or  sale  of  such  articles  or  devices. 
But  the  bill  does  not  charge  the  defend- 
ant with  menace,  intimidation,  or  coer- 
cion of  any  kind  toward  customers  of 
the  complainant,  or  with  any  direct  at- 
tack upon  his  property  or  conduct  of  his 
business;  nor  does  it  allege  that  the  acts 
complained  of  have  created,  or,  if  re- 
peated, will  create,  any  liability  on  the 
part  of  the  complainant  to  third  persons. 
Further,  the  case  as  presented  is,  indeed, 
one  only  of  constructive,  indirect,  or  im- 
plied libel  or  defamation  by  the  defend- 
ant of  the  business  reputation  of  the 
complainant,  and  consequent  diminution 
of  his  income.  To  hold  that,  on  the  facts 
admitted  by  the  demurrer,  the  complain- 
ant is  entitled  to  the  relief  he  prays, 
would  establish  a  dangerous  precedent, 
calculated  to  produce  confusion  in  the 
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fraud,  and  result  in  much  greater  eril  to 
the  public  than  that  suffered  by  the  vic- 
tims of  the  defamation." 

In  Clark  v.  Freeman  (1848)  11  Beav. 
112,  60  Bnf .  Reprint,  759,  17  L.  J.  Ch. 
N.  S.  142,  12  Jur.  149,  a  noted  medical 
man  was  refused  an  injunction  to  re- 
strain a  chemist  from  selling  pills  or 
other  medicines  under  the  complainant's 
name  and  under  the  false  representation 
that  they  were  sold  on  behalf  of  or  un- 
der the  sanction  or  approbation  of  the 
complainant.  The  court  stated  that  it 
could  interfere  in  cases  of  mischief  be- 
ing done  to  property  by  the  fraudulent 
misuse  of  a  person's  name  by  another, 
but  pointed  out  that  the  complainant  was 
not  in  the  habit  of  manufacturing  and 
selling  pills  and  such  remedies  as  the  de- 
fendant sold.  This  case  has  been  the 
subject  of  considerable  criticism,  and  in 
Maxwell  v.  Hogg  (1867)  L.  R.  2  Ch. 
(Enf.)  307,  36  L.  J.  Ch.  N.  S.  433,  16  L. 
T.  N.  S.  130,  15  Week.  Rep.  467,  Lord 
Cairns  said  that  it  always  appeared  to 
him  that  Clark  v.  Freeman  might  have 
been  decided  in  favor  of  the  plaintiff 
on  the  ground  that  he  had  a  property  in 
his  own  name. 

And  in  Dockrell  v.  Dougall  (1898)  78 
L.  T.  N.  S.  (Eng.)  840,  it  was  held  that 
a  physician  was  not  entitled  to  enjoin  the 
unauthorized  use  for  advertising  pur- 
poses of  a  statement  made  by  him  that 
he  had  prescribed  a  certain  mineral  wa- 
ter for  his  patients  and  had  used  it  him- 
self with  beneficial  results,  where  the  use 
of  his  name  was  not  such  as  to  injure  his 
reputation  or  property. 

But  in  Mackenzie  v.  Soden  Mineral 
Springs  Co.  (1891)  27  Abb.  N.  C.  402, 
18  N.  T.  Supp.  240,  an  injunction  was 
granted  against  the  unauthorized  publi- 
cation by  a  company  of  alleged  letters  in 
the  name  of  a  physician,  who  was  a 
throat  specialist,  recommending  a  cer- 
tain medical  preparation  of  the  company, 
the  ground  of  the  decision  in  the  case  be- 
ing that  the  publication  was  calculated 
to  damage  the  complainant  in  his  pro- 
fessional standing  and  name. 

In  Von  Thodorovich  v.  Franz  Josef 
Beneficial  Asso.  (1907)  154  Fed.  911,  an 
injunction  was  granted  to  restrain  the 
use  of  the  name  and  portrait  of  Emper- 
or Franz  Josef  by  a  beneficial  associa- 
tion in  such  a  way  as  to  induce  former 
subjects  of  the  Emperor  to  believe  that 
the  association  was  under  the  latter's 
special  patronage  and  concern,  and  thus 
work  a  fraud  on  them. 

In  Vassar  College  v.  Loose-Wiles  Bis- 
cuit Co.  (1912)  197  Fed.  982,  it  was  held 
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that  an  injunction  -would  not  be  granted 
at  the  instance  of  Vassar  College  to  re- 
strain a  manufacturer  of  candy  called 
*^assar  Chocolates,"  the  packages  con- 
taining which  and  the  advertisements 
whereof  employed  the  name  of  Vassar,  a 
likeness  of  a  young  lady  in  scholastic 
garb  and  wearing  a  mortar  board  hat, 
an  imitation  of  the  college  penant,  a 
college  yell,  and  an  imitation  of  the 
college  seal,  with  the  words  "Vassar 
Chocolates"  and  "Always  fresh"  substi- 
tuted for  the  words  "Vassar  College"  and 
"Purity  and  Wisdom,"  respectively,  the 
college  as  a  public  institution  having  no 
right  of  privacy  which  it  could  preserve 
by  injunction,  and  the  injury,  if  any, 
being  phychological  rather  than  real. 

In  Roberson  v.  Rochester  Folding  Box 
Co.  (1902)  171  N.  Y.  538,  69  L.R.A.  478, 
89  Am.  St.  Rep.  828,  64  N.  E.  442,  it  was 
held  that  the  unauthorized  publication 
of  one's  likeness  by  another  person  for 
advertising  purposes  will  not  support  an 
action  for  an  injunction,  on  the  theory 
that  it  is  an  invasion  of  a  "right  of  pri- 
vacy." 

Since  the  decision  in  the  Roberson 
Case,  the  New  York  legislature  has 
passed  a  statute  forbidding  the  use  of  a 
person's  name  or  picture  without  his  or 
her  consent,  or  the  consent  of  parent  or 
^ardian,  for  the  purposes  of  advertis- 
ing a  trade,  and  giving  to  any  person 
whose  portrait  or  name  is  so  used  the 
right  to  maintain  an  action  for  an  in- 
junction, or  an  action  for  damages,  with 
a  clause  authorizing  the  jury  to  g^ive  ex- 
emplary damages.  This  statute  was  held 
constitutional  in  Rhodes  v.  Sperry  &  H. 
Co.  (1908)  193  N.  Y.  223,  34  L.R.A. 
(N.S.)  1143,  127  Am.  St.  Rep.  945,  85 
N.  E.  1097,  and  was  also  held  to  warrant 
the  issuance  of  an  injunction  to  prevent 
the  display  of  a  person's  photograph  in 
a  trading  stamp  store  which  was 
equipped  with  show  cases  where  the  pho- 
tographs of  numerous  persons  were  dis- 
played. The  constitutionality  of  this 
statute  was  also  upheld  in  Wyatt  v. 
James  McCreery  &  C)o.  (1908)  126  App. 
Div.  650,  111  N.  Y.  Supp.  86.  And  in 
Kunz  V.  Bosselman  (1909)  131  App.  Div. 
288,  115  K.  Y  Supp.  650,  an  injunction 
was  granted  under  this  statute,  restrain- 
ing one  engaged  in  publishing  and  selling 
portraits  from  publishing  and  offer- 
ing for  sale  another's  photograph  with- 
out her  consent.  This  statute  has  also 
been  held  to  authorize  an  injunetion 
against  the  use  of  the  plaintiff's  name 
without  his  consent  in  connection  with 
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purporting  to  show  the  wreck  of  a  ves- 
sel upon  which  the  plaintiff  had  been  a 
wireless  operator,  and  to  represent  him 
in  an  operator's  uniform.  Binns  v.  Vita- 
graph  Co.  (1913)  210  N.  Y.  51,  L.R.A. 
1915C,  839,  103  N.  E.  1108,  Ann.  Cas. 
1915B,  1024.  But  such  statute  has  been 
held  not  to  warrant  the  issuance  of  an 
injunction  in  favor  of  a  person  who  had 
written  an  autobiography,  against  the 
publication  of  his  picture  by  a  newspa- 
per in  connection  with  a  so-called  history 
of  his  life.  Jeffries  v.  New  York  Eve- 
ning Journal  Pub.  Co.  (1910)  67  Misc. 
570,  124  N.  Y.  Supp.  780.  Nor  does  it  so 
operate  as  to  prohibit  a  newspaper  pub- 
lication from  using  or  publishing  in  a 
single  issue  the  name  and  portrait  of  a 
person  without  his  consent  having  first 
been  obtained.  Moser  v.  Press  Pub.  Co. 
(1908)  59  Misc.  78,  109  N.  Y.  Supp.  963. 
In  this  case  the  court  said :  "If  the  pub- 
lication of  a  portrait  can,  under  this 
statute,  be  prohibited  in  a  daily  newspa- 
per, the  publication  of  a  name  could  also 
be  prohibited  without  such  written  con- 
sent having  been  first  obtained;  so  that 
the  publication  of  a  daily  newspaper  in 
this  state,  showing  and  giving  an  accu- 
rate account  of  occurrences  throughout 
the  civilized  world,  would  be  an  impossi- 
bility, as  no  publishing  corporation  would 
undertake  to  successfully  defend  the  nu- 
merous law  suits  that  might  deluge  them 
if  the  persons  within  this  state  whose 
names  were  published  (without  their 
written  consent)  in  each  issue  asserted 
their  rights  under  this  statute.  It  would 
seem  as  if  the  statement  of  this  proposi- 
tion ought  to  bear  its  own  refutation, 
even  without  regard  to  the  infringement 
of  the  constitutional  gpsaranty  of  a  free 
press."  ( 

As  pointed  out  by  Judge  Parker  in  the 
Roberson  Case,  Marks  v.  Jaffa  (1893) 
6  Misc.  290,  26  N.  Y.  Supp.  908,  recogniz- 
ing the  right  of  an  actor  to  enjoin  the 
publication  of  his  photograph  for  the 
purpose  of  soliciting  votes  on  the  com- 
parative popularity  of  himself  and  an- 
other actor,  and  relying  upon  Schuyler 
V.  Curtis  (1892)  64  Hun,  594,  19  N.  Y. 
Supp.  264,  falls  with  the  latter  case, 
which  was  reversed  in  (1895)  147  N.  Y. 
434,  31  L.R.A.  286,  49  Am.  St.  Rep.  671, 
42  N.  E.  22. 

On  the  other  hand,  that  the  right  of  a 
private  individual  to  be  protected  in  the 
representation  of  his  portrait  in  any 
form  is  a  property  as  well  as  a  personal 
right,  belonging  to  the  same  class  of 
rights  as  the  right  to  prevent  the  repro- 
duction of  a  private  manuscript  or  paint- 


168 


ANNOTATION— INJUNCTION—  NONLIBELOUS  PUBLICATION. 


ing,  or  the  publication  of  private  letters, 
is  declared  in  Corliss  v.  E.  W.  Walker 


Co.  (1894)  31  C.  C.  A.  283,  64  Fed.  280.     |  of  June  15,  18,  21,  1890.     But  it  was 


An  injunction  against  the  publication 
of  the  picture  of  an  actress,  taken  by 
flashlight  while  she  was  playing  in 
tights  in  a  theater,  was  granted  ex  parte 


in  the  case  of  Manola  v.  Stevens,  4  Har< 
vard  L.  Rev.  195,  citing  New  York  Times 


said  that  on  the  time  set  for  argument  of 
the  motion  to  make  the  injunction  per- 
manent, no  one  appeared  in  opposition. 

E.  S.  0, 


PENNSYIiVANIA    SUPREME    COURT. 

RE  ESTATE  OF  EDWARD  L.   ROGERS, 

Deceased. 

HARRIET  M.  ROGERS,  Appt. 

(246  Pa.  206,  91  Atl.  351.) 

Will  —  bequest    for    life  —  failure    to 
dispose  of  remainder. 

1.  A  bequest  of  personalty  to  one  for  life, 
with  power  of  disposition,  without  a  dis- 
position of  the  remainder,  passes  the  fee, 
although  testator  expresses  the  desire  that 
care  should  be  exercised  in  the  investment 
and  reinvestment  of  the  assets. 

For  other  c<iae8,  see  Wills,  III.  g,  2,  in  Dig. 
1-52  N.  S. 

Same  —  bequest  of  remainder  —  what 
constitutes. 

2.  A  provision  in  a  clause  bequeathing 
property  to  testator's  children,  referring  to 
"any  other  interest  that  may  eventually 
come  to  them  from  my  estate,''  does  not  con- 
vey the  remainder  of  personalty  bequeathed 
to  the  wife  for  life,  with  power  of  disposi- 
tion, so  as  to  prevent  her  taking  a  fee. 

For  other  cases,  see  Wills,  III.  g,  2,  in  Dig. 
1-52  N,  8. 

(May  4,  1914.) 

APPEAL  by  the  widow  of  testator  from 
a  decree  of  the  Orphans'  Court  for 
Montgomery  County,  dismissing  exceptions 
to  the  adjudication  of  the  auditing  judge 
in  settling  the  estate  of  Edward  L.  Rogers, 
deceased.    Reversed. 

The  facts  are  stated  in  the  opinion. 
Mr.  James  W.  Laws,  for  appellant: 
The  decision  of  the  court  below  can  only 
be  sustained  on  the  hypothesis  that  a  par- 
tial intestacy  could  not  be  avoided  by  any 
reasonable  construction  of  testator's  will. 


Keene's  Estate,  221  Pa.  201,  70  Atl.  706 ; 
Fuller's  Estate,  225  Pa.  629,  74  Atl.  623; 
Caslow  V.  Strausbaugh,  233  Pa.  69,  81  Atl. 
927 ;  Snyder  v.  Baer,  144  Pa.  278,  13  L.R.A. 
369,  22  Atl.  897 ;  Witmer  v.  Delone,  225  Pa. 
450,  74  Atl.  347;  Hardaker's  Estate,  204 
Pa.  181,  53  Atl.  761;  Huber  v.  Hamilton, 
211  Pa.  289,  60  Atl.  789;  Henninger  v.  Hen- 
ninger,  202  Pa.  207,  61  Atl.  749;  Kiefel  v. 
Keppler,  173  Pa.  181,  33  Atl.  1043;  Boyle 
V,  Boyle,  162  Pa.  108,  34  Am.  St.  Rep.  629, 
25  Atl.  494;  Freeman's  Estate,  227  Pa.  154, 
75  Atl.  1063;  Forsythe  v.  Forsythe,  108 
Pa.  129;  Smith  v.  Fulkinson,  25  Pa.  109; 
Nevins's  Estate,  7  Pa.  Dist.  R.  761. 

The  present  decision  removes  the  control 
of  the  use  of  both  the  income  and  principai 
from  the  hands  of  the  widow,  and  places 
the  control  in  the  hands  of  the  two  daugh- 
ters, in  flat  violation  of  the  plain  intention 
of  the  testator's  will. 

Watson's  Estate,  241  Pa.  271,  88  Atl. 
433. 

If  it  should  be  held  that  testator  died  in- 
testate as  to  the  residue  of  his  estate, 
after  his  wife's  death,  his  widow  is  entitled 
to  have  set  aside  for  her  absolutely  one 
third  of  the  personal  property,  notwith- 
standing the  fact  that  she  has  a  life  estate 
in  the  whole  residue. 

Freeman's  Estate,  227  Pa.  154,  75  Atl. 
1063. 

Mr.  H.  Gordon  McCouch,  for  appellees: 

An  heir  at  law  can  be  disinherited  only 
by  an  express  devise,  or  by  necessary  impli- 
cation; and  this  implication  must  be  so 
strong  that  an  intention  to  the  contrary 
cannot  be  supposed. 

Corr's  Estate,  202  Pa.  391,  51  Atl.  1032; 
Espy's  Estate,  207  Pa.  469,  56  Atl.  1005. 

Artificial  and  arbitrary  canons  of  con- 
struction,   by    which    certain    forms   of    ex- 


Note.  —  For  a  discussion  of  the  effect 
of  a  power  of  disposition  to  enlarge  a  life 
estate  expressly  given  into  a  fee,  see  note 
appended  to  Steiff  v.  Seibert,  6  L.R.A. 
(N.S.)  1186,  on  "Power  to  create  remainder 
after  life  estate  with  absolute  power  of  dis- 
posal," and  supplemental  annotation  on  the 
same  subject,  appended  to  Cliewning  v. 
Eason,  39  L.R.A. (N.S.)   805. 

The  question  as  to  what  intention  in  re- 
gard to  the  nature  of  the  estate  to  be  taken 
by  a  devisee  may  be  deduced  from  a  power 
of  disposition  is  considered  in  a  note  to  Re 
L.R.A.1917A. 


Weien,  18  L.R.A.(N.S.)  463,  in  connection 
with  which  reference  may  be  made  to  the 
subsequent  cases  of  Loosing  v.  Loosing,  25 
L.R.A.(N.S.)  920,  and  Louisville  Trust  Co. 
V,  Snively,  L.R.A.1915B,  163. 

As  to  power  of  one  to  whom  an  estate 
has  been  devised  for  life  with  power  to  con- 
sume, to  convey  good  title,  see  note  to  Allen 
V.  Hirlinger,  13  L.R.A.(N.S.)   468. 

On  effect  of  bequest  for  life  of  chattels 
consumable  in  the  use,  see  note  to  Sea- 
brook  V.  Grimes,  16  L.R.A.(N.S.)  483. 
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pression  are  prestimed  to  have  certain  mean- 
ings, ire  only  to  be  tised  in  doubtful  cases; 
and  thoy  arc  subservient  to  the  groat  rule 
u  to  intent,  and  are  made  to  aid,  not  to 
override,  it. 

Woelpper's  Appeal,  126  Pa.  562,  17  Atl. 
870;  Allen  v.  Hirlinger,  219  Pa.  56,  13 
L.R.A.(N.S.)  458,  123  Am.  St.  Rep.  617, 
67  Atl.  907;  Arnold  v.  ^Muhlenberg  College, 
227  Pa.  321,  76  Atl.  30;  Tyson's  Estate,  191 
Pa.  218,  43  Atl.  131;  Gourley'a  Estate,  238 
Pa.  62,  85  Atl.  999. 

The  presumption  that  a  power  to  con- 
•ume  passes  a  fee  does  not  prevail  against 
the  manifest  intention  of  the  testator  to 
the  contrary. 

Fassitt  V.  Seip,  240  Pa.  408,  87  Atl.  957; 
Gourley's  Estate,  2.38  Pa.  62,  85  Atl.  999; 
Keown^s  Estate,  238  Pa.  343,  86  Atl.  270; 
Briggs  V.  Caldwell,  236  Pa.  369,  84  Atl. 
823;  Dickinson's  Estate,  209  Pa.  59,  58 
Atl.  120;  Allen  v.  Hirlinger,  219  Pa.  56, 
13  L.R.A.(N.S.)  458,  123  Am.  St.  Rep. 
617,  67  Atl.  907;  Freeman's  Estate,  220  Pa. 
343,  69  Atl.  816. 

The  widow  is  not  entitled  to  give  away 
either  income  or  principal,  or  to  use  the 
same  for  any  purpose  other  than  that  ex- 
pressed. If  it  were  so  used,  her  action 
would  be  a  "fraud  on  the  testator  and  his 
will,"  and  the  property  could  be  traced  and 
recovered   by  those   entitled   in   remainder. 

Tyson's  Estate,  191  Pa.  218,  43  Atl.  131; 
Gross  ▼.  Strom inger,  178  Pa.  66,  35  Atl. 
852;  Trout  T.  Rominger,  198  Pa.  91,  47 
Atl.  960. 

Potter,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  from  the  decree  of  the 
orphans'  court  of  Montgomery  county,  dis- 
missing exceptions  to  the  adjudication  in 
the  estate  of  Edward  L.  Rogers,  deceased. 
In  his  will  the  testator  gave  legacies  of 
$10,000  to  each  of  his  three  children  and 
provided  as  follows:  ''And  as  to  all  the  rest, 
residue  and  remainder  of  my  estate,  real, 
personal  or  mixed,  of  whatever  nature  or 
kind,  or  wheresoever  situate  at  the  time  of 
my  decease,  I  do  hereby  give,  devise  and  be- 
queath to  my  beloved  wife,  Harriet  M.  Rog- 
ers, for  and  during  her  natural  life,  with 
full  power  to  sell  or  dispose  of  any  of  my 
real  estate,  securities  of  any  and  all  kinds, 
in  such  a  manner  as  she  may  desire,  with 
the  request  however  that  care  be  taken  in 
the  investment  or  reinvestment  of  any 
money  that  may  not  be  actually  required 
for  living  expenses,  or  other  necessities, 
with  the  wish  that  she  may  at  any  and  all 
times  be  liberal  in  regard  to  her  own  com- 
forts and  not  feel  that  it  is  necessary  to 
be  unduly  economical,  especially  so  if  my 
estate  so  warrants  it." 
Ii.R.A.1917A. 


Tlierc    was    no   gift   over    of   the   estate. 

Upon  the  audit  of  the  executor's  account, 
the  widow,  who  had  elected  to  take  under 
the  will,  claimed  that  she  was  entitled  to 
the  residuary  estate  absolutely.  Tlie  au- 
diting judge,  however,  held  that  she  was 
given  only  a  life  estate,  with  power  of  sale 
and  the  right  to  consume  as  much  as  may 
be  actually  required  for  living  expenses 
and  necessities.  Exceptions  filed  by  the 
widow  wore  dismissed  and  the  adjudfication 
was  confirmed.  The  widow  has  appealed. 
The  general  rule  is  that  a  gift  for  life  with- 
out a  gift  over  passes  the  whole  estate. 
This  is  not  a  rule  of  law,  but  a  rule  of  con- 
struction in  aid  of  discovery  of  the  testa- 
tor's intention.  Tyson's  Estate,  191  Pa. 
218,  43  Atl.  131.  In  that  case,  however, 
there  was  an  absolute  devise  over,  and  the 
residue  after  the  life  estate  passed  under 
the  will.  In  Brownfield's  Estate,  8  Watts, 
465,  the  testator  gave  his  wife  "one  third 
of  my  personal  estate,  during  her  life,  after 
my  just  debts  paid,"  without  any  disposi- 
tion over.  Mr.  Justice  Kennedy  said:  (p. 
469)  "The  wife  was  entitled  to  receive  it 
to  dispose  of  as  she  pleased,  there  being  no 
limitation  over  of  it  after  her  death." 

In  Diehl's  Appeal,  36  Pa.  120,  a  testator 
gave  to  his  wife  a  tract  of  land  during  her 
lifetime,  "together  with  all  my  bonds  and 
notes,  to  have  and  to  hold  the  same.  Also, 
all  my  personal  estate,  whatsoever  will  be 
left  after  my  decease,  to  have  and  to  hold 
the  same  during  her  natural  lifetime" — 
without  making  any  disposition  over.  It 
was  held  that  the  bonds  and  notes  became 
the  absolute  property  of  the  testator's 
widow.  In  Shower's  Estate,  211  Pa.  297, 
60  Atl.  789,  791,  our  Brother  -Mestrezat 
said  (p.  303) :  "We  concede  the  rule  in- 
voked by  the  appellants  that  a  gift  of  the 
income  of  an  estate,  with  no  limitation  over 
of  the  principal,  is  an  absolute  gift  of  the 
property  or  fund  itself." 

In  Merkel's  Appeal,  109  Pa.  235,  a  tes- 
tator gave  to  his  wife  "my  remaining  per- 
sonal property,  it  may  be  money,  or  what- 
soever kind  it  will  to  her  full  ownership 
as  long  as  she  doth  live."  He  also  pro- 
vided: "I  recommend  that  my  hereinafter 
named  executor  shall  see  after  that  her 
money  does  not  become  lost." 

In  disposing  of  this  case  Mr.  Justice  Pax- 
son  said:  'The  language  of  the  will  above 
quoted  is  ample  to  vest  the  personal  estate 
of  the  testator  absolutely  in  his  widow.  It 
is  a  gift  for  life,  without  any  limitation 
over,  and  without  the  intervention  of  a 
trustee.  .  .  .  The  recommendation  to  hts 
executor  to  see  that  his  widow's  moncv 
'does  not  become  lost'  are  precatoiy  words. 
and  since  Re  Pennock,  20  Pa.  26S,  59  Am. 
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Dec.  718,  have  never  been  held  sufficient  to 
convert  a  devise  or  bequest  into  a  trust." 

In  the  present  case  tlie  request  that  care 
be  taken  in  the  investment  of  the  money  is 
merely  precatory,  and  the  provision  giving 
to  the  wife  full  power  to  sell  or  dispose  of 
the  estate  is  the  controlling  language  of  the 
residuary  cause  of  the  will.  In  Freeman's 
Estate,  220  Pa.  343,  69  Atl.  816,  there  was 
a  provision  which  relieved  the  wife  as  life 
tenant  from  giving  security,  and  it  was  held 
that  a  it  had  been  intended  to  give  an  ab- 
solute estate,  these  words  would  be  mean- 
ingless. Therefore  they  were  regarded  as 
sufficient  to  take  the  case  out  of  tlie  general 
rule. 

In  the  present  case,  in  a  former  clause 
of  the  will,  after  speaking  of  bequests 
which  he  had  made  to  his  two  daughters, 
the  testator  makes  further  reference  to  '  any 
other  interest  that  may  eventually  come  to 
them  from  my  estate."  We  do  not,  how- 
ever, regard  these  words  as  necessarily  hav- 
ing the  effect  of  limiting  the  wife  to  an  es- 
tate for  life.  They  may  apply  to  real  es- 
tate of  which  testator  died  seised,  which 
would  descend  to  the  daughters  if  not  con- 
sumed by  the  wife.  These  words  might 
also  apply  to  any  portion  of  the  personal 
estate  which  the  daughters  might  eventually 
receive  from  their  mother.  The  testator 
evidently  contemplated  the  possibility  that 
the  widow  would  not  consume  the  entire 
principal  of  the  estate,  in  which  event  she 
would  naturally  bequeath  part  of  it  to  her 
children,  or,  in  the  event  of  her  dying  in- 
testate, they  would  inherit  from  her.  There 
is  also  a  presumption  of  the  first  taker 
having  a  fee,  in  spite  of  subsequent  words 
which  appear  to  be  repugnant.  See  lan- 
guage of^  Mr.  Chief  Justice  Mitchell,  in 
Allen  V.  Hirlinger,  219  Pa.  56,  68,  13  L.R.A. 
458,  123  Am.  St.  Rep.  617,  67  Atl.  907,  At 
anv  rate,  we  are  not  satisfied  that  the  Ian- 
guage  used  indicates  a  clear  intention  on 
the  part  of  the  testator  to  restrict  the  gift 
to  the  widow  t-o  a  life  estate  only,  nor  do 
we  regard  it  as  sufficient  to  overcome  the 
established  rules  of  construction  that  would 
give  to  her  the  personal  property,  absolute- 
ly. In  many  of  our  cases  language  much 
stronger  has  been  held  not  to  have  the  effect 
of  cutting  down  the  wife's  interest  to  a  life 
estate.  Thus,  in  Follweiler's  Appeal,  102 
Pa.  581,  testator  gave  and  bequeathed  "all 
the  rest,  residue  and  remainder  of  my 
goods,  chattels,  debts,  ready  money,  effects 
and  other  of  my  estate  whatsoever  and 
wheresoever,  both  real  and  personal,  every 
part  and  parcel  thereof  unto  my  wife  Mary, 
to  keep  and  enjoy  during  her  lifetime,  and 
after  her  death  what  shall  be  left  shall  be 
divided  equally,  my  heirs  and  her  heirs, 
share  and  share  alike."  It  was  held  that 
L.R.A.1917A. 


the  widow  would  take  any  personal  prop- 
erty absolutely,  but  took  a  life  estate  only 
in  the  realty.  Mr.  Justice  Trunkey  said 
(102  Pa.  583) :  "If  there  were  any  person- 
alty, the  appellant  [widow]  would  take  it 
absolutely.  But  the  realty  is  not  subject 
to  the  same  rule." 

The  principle  of  this  decision  was  recog- 
nized and  followed  in  Cox  v.  Sims,  125  Pa. 
522,  17  Atl.  465,  and  the  same  principle 
was  again  cited  and  approved  in  Taylor  v. 
Bell,  158  Pa.  651,  38  Am.  St.  Rep.  857,  28 
Atl.  208,  209,  where  Mr.  Justice  Green  said 
(p.  655)  :  "In  the  present  case  the  widow 
has  the  right  to  use  the  residuary  estate 
as  she  may  deem  best  for  her  own  advan- 
tage. This  would  entitle  her  to  an  abso- 
lute estate  in  the  personalty  because  it  in- 
cludes a  power  of  disposition." 

In  that  case,  however,  as  to  the  real  es- 
tate, there  was  no  power  of  sale;  while  in 
the  case  now  before  us,  the  wife  was  given 
power  to  dispose  of  the  real  estate,  if  nec- 
essary. In  Boyle  v.  Boyle,  152  Pa.  108,  34 
Am.  St.  Rep.  629,  25  Atl.  494,  it  appeared, 
as  set  forth  in  the  syllabus,  that  a  will 
provided  as  follows:  "As  to  my  worldly 
goods,  after  my  just  debts  are  paid,  I  give 
and  bequeathed  to  my  beloved  wife,  all  my 
property,  real  and  personal,  for  her  support, 
during  her  natural  lifetime;  any  remainder 
at  her  decease  to  be  disposed  of  by  her  as 
she  may  think  just  and  right  among  my 
children." 

It  was  held  that  the  words  of  the  will 
imported  an  absolute  gift,  and  gave  a  fee 
with  all  its  incidents.  In  Hardaker's  Es- 
tate, 204  Pa.  181,  63  Atl.  761,  the  wife  was 
given  the  estate  during  her  natural  life, 
with  power  of  disposition  by  will.  .  It  was 
held  tliat  she  took  an  absolute,  and  not 
merely  a  life,  estate  in  all  the  property 
possessed  by  the  husband  at  the  time  of  hia 
death. 

In  the  case  now  under  consideration  the 
residue  of  the  estate  was  given  to  the  wife 
"for  and  during  her  natural  life,  with  full 
power  to  sell  or  dispose  of  any  of  my  real 
estate,  securities  of  any  and  all  kinds  in 
such  a  manner  as  she  may  desire."  This 
was  followed  by  the  precatory  words  as  to 
care  in  investment  of  money  not  actually 
required  for  living  expenses  or  other  neces- 
sities. We  cannot,  under  the  authorities 
above  cited,  regard  these  latter  words,  nor 
the  words  in  the  former  clause  of  the  will, 
referring  to  any  interest  that  may  event- 
ually come  to  his  daughters  from  his  estate, 
as  expressing  a  clear  intent  upon  the  part 
of  the  testator  to  limit  the  interest  of  the 
wife  to  a  life  estate.  We  think  an  abso- 
lute estate  in  the  personalty  passed  to  the 
wife. 

The   first,    third,    fourth,    fifth,    seventh, 
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eighth,  ninth,  and  tenth  assignments  of  er-  that  the  record  be  remitted  to  the  court  be- 
ror  are  sustained.  The  decree  of  the  Or-  low,  that  distribution  may  be  made  in  ac- 
phana'  Court  is  reveraed,  and  it  is  ordered    cordance  with  this  opinion. 


WBSST   VIRGINIA   SUPRBMB   COURT 
OF  APPEALS. 

n.  R.  CARPER  et  aL, 

V. 

UNITED  FUEL  GAS  COMPANY,  Plflf.  in 

Err. 

(—  W.  Va.  — ,  89  S.  E,  12.) 

Mines  —  oil  and  gas  lease  —  dnty  to 
develop. 

1.  In  an  oil  and  gas  lease,  creating  a 
specific  term,  imposing  an  alternative  duty 
upon  the  lessee  to  drill  a  well  witbin  a 
specified  period  or  pay  a  stipulated  rental 
for  delay,  and  providing  for  like  postpone- 
ment of  development  tlirough  successive 
periods  within  the  term,  there  is  no  implied 
covenant  for  diligent  operation  merely  to 
make  the  lease  profitable  to  the  lessor.  The 
delay  rentals  provided  for  are  deemed  to  be 
full  satisfaction  and  compensation  for  post- 
ponement of  operation. 

For  other  cases j  see  Mines,  JL  h,  i,  o,  in 
Diff.  1-52  A^  S. 

Same  —  duty  to  drill  offset  wells. 

2.  Nor  is  there  an  implied  covenant  in 
such  a  lease,  operative  within  the  period 
of  postponement,  to  drill  offset  wells  on  the 
leased  premises  for  prevention  of  loss  of 
the  subject-matter  of  the  lease,  the  oil  or 
gas,  or  both,  as  the  case  may  be,  by  drain- 
age through  wells  on  adjacent  or  neighbor- 
ing lands. 

For  other  cases,  see  Mines,  II.  h^  i,  ^  in 
Dig.  1-52  N,  8. 

Same  —  notice  ot  termination. 

.3.  But  there  is  an  implied  condition  that, 
In  the  event  of  such  drainage,  or  imminent 
danger  thereof,  the  lessee  will,  upon  the  de- 
mand of  the  lessor,  drill  a  well  on  the  leased 
premises,  for  such  purpose,  within  the  last 
period  for  which  the  delay  rental  has  been 
or  shall  be  accepted,  or  commence  one  with- 
in said  period,  and  diligently  prosecute  the 
work  on  it,  accompanied  by  notice  of  inten- 
tion to  refuse  to  receive  further  payments 
of  rentals,  and  declare  a  forfeiture  of  the 
lease  for  failure  to  drill  the  same. 
For  other  cases,  see  Mines,  11.  b,  ^,  a,  in 

Dig.  1^2  N.  8. 

Same  —  payment  of  rentals. 

4.  Under  such  a  lease,  the  lessor  is  not 
entitled  to  recover  damages  for  failure  to 
drill  offset  wells  to  prevent  drainage,  while 
the   lessee   exercises   his   optional   right   to 

Headnotes  by  Poffenbarqeb,  J. 

Note.  —  As  to  liability  of  the  lessee  in 
oil  or  gas  lease  for  damages  for  failure  to 
develop  the  leased  premises  during  the  term 
for  which  he  has  paid  delay  rental,  see  an- 
notation following  this  case,  post,  178. 
L.R.A.19nA. 


pay  money  in  lieu  of  drilling,  and  the  lessor 
accepts  it. 

For  other  oases,  see  Mines,  II.  h,  4>  «>  if^ 
Dig.  1-52  y.  8. 

Contract  —  oonatraction  —  addition  of 
terms. 

6.  Judicial  power  to  make  additions  to 
the  terms  of  contracts  on  the  theory  of  im- 
plication, in  the  process  of  construction,  is 
measured  and  limited  by  necessity  in  the 
eft'ectuation  of  the  intention  of  the  parties. 
For  other  oases,  see  Contracts,  II,  a,  in  Dig. 

'1-52  N.  a. 

Same  •»  unexpressed  provisions. 

6.  If  an  implied  condition  will  adequately 
protect  from  the  results  of  a  contingency 
which  it  is  evident  the  parties  did  not  in- 
tend to  disregard,  but  for  which  they  made 
no  express  provision,  and  will  be  less  oner- 
ous to  one  of  them  than  a  covenant  for  such 
purpose  would  be,  the  principle  of  equity 
governing  in  construction,  and  the  limita- 
tion of  necessity  upon  additions  by  implica- 
tion, make  it  the  duty  of  the  court  to  adopt 
the  condition,  not  the  covenant,  as  an  un- 
expressed provision  of  the  contract. 
For  other  cases,  see  Contracts,  II.  a;  Cove- 
nants and  Conditions,  11.  a,  in  Dig.  1-52 
2V'.  8.  • 

(May  16,  1916.) 

I?RROR  to  the  Circuit  Court  for  Roane 
Id  County  to  review  a  judgment  in  plain- 
tiffs' fnvor  in  an  action  brought  to  recover 
damages  for  breach  of  alleged  implied  cove- 
nants and  promises  in  an  oil  and  gas  lease. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  C.  Poutliitt,  Kemble  White, 
C.  Powell,  and  R.  G.  Altizer,  for  plain- 
tiff in  error : 

This  being  an  action  of  assumpsit,  the 
promise  to  pay  the  sum  demanded  is  the 
gist  of  the  action,  and  must  bo  expressly 
alleged,  whether  such  promise  be  express 
or  implied.  Tlie  declaration,  containing  no 
such  averment,  was  insufficient,  and  the 
demurrer  thereto  should  have  been  sus- 
tained. 

Waid  V.  Dixon,  55  W.  Va.  101,  46  S.  K. 
918;  Wolf  V.  Spenco,  30  W.  Va.  401.  20 
S.  E.  610;  Grass  v.  Big  Creek  Development 
Co.  75  VV.  Va.  719,  LsR.A.lOloE,  1057,  84 
S.  E.  766. 

The  verdict  is  not  supported  by  sufficient 
proof  of  circumstances  from  which  an  obli- 
gation on  the  part  of  the  defendant  can 
be  implied  to  have  drilled  wells  on  the  land 
of  the  plaintiffs,  nor  by  sufficient  proof  of 
any  loss  or  injury  which  the  plaintiffs 
suffered  by  reason  of  its  failure  so  to  do. 
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McGraw  Oil  &  Gas  Co.  v.  Kennedy,  66 
W.  Va.  595,  28  L.R.A.(N.S.)  959,  64  S. 
E.  1027;  Grass  v.  Big  Creek  Development 
Co.  75  W.  Va.  719,  L.R.A.1915E,  1057,  84 
S.  E.  756. 

The  acceptance  of  the  stipulated  pay- 
ments for  the  riglit  to  postpone  operations 
is  a  bar  to  the  present  action. 

Jennings  v.  Houthern  Carbon  Co.  73  W. 
Va.  215.  80  S.  E.  308;  Ammons  v.  Sonth 
Penn  Oil  Co.  47  W.  Va.  610,  33  S.  E.  1004; 
Veneilocia  Oil  &  Gas  Co.  v.  Robinson,  71 
Ohio  St.  302,  104  Am.  St.  Rep.  773,  73  N. 
E.  222,  2  Ann.  Cas.  444;  Consumers'  Gas 
Tiiist  Co.  V.  Littler,  162  Ind.  320,  70  N. 
E.  363;  Brewster  v.  Lanyon  Zinc  Co.  *72 
C.  C.  A.  213,  140  Fed.  801;  Daughetee  v. 
Ohio  Oil  Co.  151  111.  App.  102;  Harris  v. 
Ohio  Oil  Co.  67  Ohio  St.  118,  48  N.  E.  602, 
19  Mor.  Min.  Rep.  157;  J.  M.  Guffey 
Petroleum  Co.  v.  Jeff  Chaison  Townsite  Co. 
48  Tex.  Civ.  App.  555,  107  S.  W.  609; 
Howerton  v.  Kansas  Natural  Gas  Co.  81 
Kan.  653,  34  L.R.A.(N.S.)   34,  100  Pac.  47. 

The  rights  granted  by  the  lessor  are  not 
divisible. 

Allegheny  Oil  Co.  v.  Snyder,  46  C.  C.  A. 
604,  106  Fed.  764;  Brewster  v.  Lanyon 
Zinc  Co.  72  C.  C.  A.  213,  140  Fed.  801; 
Davis  V.  Wells,  F.  &  Co.  104  U.  S.  159,  26 
L.  ed.  686. 

Therefore,  even  if  the  property  of  the 
lessor  was  bein^  affected  by  drainage,  tlie 
lessor,  by  accepting  payments  under  a  con- 
tract which  vested  in  the  lessee  the  right 
to  hold  or  operate,  at  its  election,  was  by 
each  acceptance  of  rental,  after  such  con- 
dition arose,  continuing  in  the  lessee  the 
right  to  hold  or  operate. 

Pyle  V.  Henderson,  65  W.  Va.  41,  63  S. 
E.  702;  Smith  v.  Root,  66  W.  Va.  633,  30 
L.R.A.(N.S.)  176,  66  S.  E.  1005;  Aye  v. 
Philadelphia  Co.  193  Pa.  461,  74  Am.  St. 
Rep.  696,  44  Atl.  555.  20  Mor.  Min.  Rep. 
177 ;  Hall  v.  South  Penn  Oil  Co.  71  W.  Va. 
82,  76  S.  E.  124;  Grass  v.  Big  Creek  De- 
velopment Co.  75  W.  Va.  719,  L.R.A.1915E, 
1057,  84  S.  E.  766. 

Messrs.  Pendleton,  Mnt!iew.«?,  &  Bell, 
for  defendants  in  error: 

The  declaration  is  sufficient,  and  the  de- 
murrer was  properly  overruled. 

1  Chitty,  PI.  10th  Am.  ed.  by  Perkins, 
1847,  pp.  307-309,  662-556;  ndgg,  PI.  & 
Forms,  234-242;  Kennaird  v.  Jones,  9 
Gratt.  183;  Payne  v.  Grant,  81  Va.  164: 
Bashar  v.  Pittsburg,  C.  C.  &  St.  L.  R.  Co. 
73  W.  Va.  39,  79  S.  E.  1009;  Hall  v. 
Philadelphia  Co.  74  W.  Va.  172,  81  S.  E. 
727. 

An  ordinary  oil  and  gas  lease  contains 
an   implied   covenant   that   the   lessee   will 
reasonably  develop  the  leased  premises  for 
oil  and  gas. 
L.R.A.1917A. 


Jennings  v.  Southern  Carbon  Co.  73  W. 
Va.  236,  80  S.  E.  368;  Kellar  v.  Craig,  61 
C.  C.  A.  366,  126  Fed.  630;  Thornton,  Oil 
&  Gas,  129,  182,  183;  Huggins  v.  Daley,  48 
L.R.A.  320,  40  G.  C.  A.  12,  09  Fed.  606,  20 
Mor.  Min.  Rep.  377;  Steelsmith  v.  Gart- 
lan,  45  W.  Va.  27,  44  L.R.A.  107,  29  S.  E. 
978,  19  Mor.  Min.  Rep.  315;  Adams  v. 
Stage,  18  Pa.  Super.  Ct.  308;  Core  v.  New 
York  Petroleum  Co.  52  W.  Va.  276,  43  S. 
E.  128;  Venedocia  Oil  &  Gas  Co.  v.  Robin- 
son, 71  Ohio  St.  302,  104  Am.  St.  Rep. 
773,  73  N.  E.  222,  2  Ann.  Cas.  444;  Baker 
V.  Stow,  30  Ohio  C.  C.  728;  J.  M.  Guffey 
Petroleum  Co.  v.  Oliver,  —  Tex.  Civ.  App. 
— ,  7i)  S.  W.  884;  Howerton  v.  Kansas 
Natural  Gas  Co.  82  Kan.  367,  34  L.R.A. 
(N.S.)  46,  108  Pac.  813;  Poe  v.  Ulrey,  233 
111.  66,  84  N.  E.  46;  Logan  Natural  Gas  & 
Fuel  Co.  v.  Great  Southern  Gas  &  Oil  Co. 
61  C.  C.  A.  369,  126  Fed.  023;  Consumers' 
Gas  Trust  Co.  v.  Littler,  162  Ind.  320,  70 
N.  E.  363;  Mcintosh  v.  Robb,  4  Cal.  App. 
484,  88  Pac.  617;  Brewster  v.  Lanyon  Zinc 
Co.  72  C.  C.  A.  213,  140  Fed.  801;  Powers 
v.  Bridgeport  Oil  Co.  238  111.  397,  87  N.  E. 
381;  New  American  Oil  k  Min.  Co.  v. 
Troyer,  166  Ind.  402,  76  N.  E.  263,  77  N. 
E.  739;  Twin-Lick  Oil  Co.  v.  Marbury,  91 
U.  S.  587,  23  L.  ed.  329,  3  Mor.  Min.  Rep. 
688;  GulTy  v.  Hukill,  34  W.  Va.  49,  8  L.R.A. 
759,  26  Am.  St.  Rep.  901,  11  S.  E.  754; 
American  Window  Glass  Co.  v.  Williams, 
30  Ind.  App.  686,  66  N.  E.  912;  Rorer  Iron 
Co.  V.  Trout,  83  Va.  397,  5  Am.  St.  Rep. 
286,  2  S.  E.  713;  Munroe  v.  Armstrong, 
96  Pa.  307;  J.  M.  Guffey  Petrolum  Co.  v. 
Jeff  Chaison  Townsite  Co.  48  Tex.  Civ. 
App.  555,  107  S.  W.  609;  Harris  v.  Ohio 
Oil  Co.  57  Ohio  St.  118,  48  N.  E.  502,  19 
Mor.  Min.  Rep.  157;  Hall  v.  South  Ponn 
Oil  Co.  71  W.  Va.  82,  70  S.  E.  124. 

Tlie  object  of  an  oil  and  gas  lease  is  the 
development  of  the  oil  and  gas,  in  which 
both  the  lessor  and  lessee  are  interested, 
and  it  is  the  lessee's  duty  to  fully  develop 
the  property,  and  in  such  manner  as  to 
protect  in  a  reasonable  way  the  oil  and  gas 
under  the  property  from  drainage  by  wells 
on  adjoining  property. 

Brown  v.  Vandergrift,  80  Pa.  142:  Klepp- 
ner  v.  Lemon,  176  Pa.  503,  35  Atl.  109,  18 
Mor.  Alin.  Rep.  404;  GufTy  v.  Hukill,  34 
W.  Va.  49,  8  L.R.A.  759,  26  Am.  St.  Rep. 
901,  11  S.  E.  754;  McKnight  v.  Manu- 
facturers* Natural  Gas  Co.  146  Pa,  186,  28 
Am.  St.  Rep.  790,  23  Atl.  164,  17  Mor. 
Min.  Rep.  429:  Munroe  v.  Armstrong,  96 
Pa.  310;  Ray  v.  Western  Pennsylvania 
Natural  Gas  Co.  138  Pa.  676,  12  L.R.A. 
290,  21  Am.  St.  Rep.  922,  20  Atl.  1066,  17 
Mor.  Min.  Rep.  374;  Bradford  Oil  Co.  ▼. 
Blair,  113  Pa.  83,  67  Am.  Rep.  442,  4  Atl. 
218;   Ohio  Oil  Co.  v.  Harris,  1  Ohio  N.  P. 
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182;  Ohio  Oil  Co.  v.  Kelley,  9  Ohio  C.  C. 
511,  6  Ohio  C.  D.  470;  Harris  v.  Ohio  Oil 
Co.  57  Ohio  St.  118,  48  N.  £.  502,  19  Mor. 
Min.  Rep.  157;  Kleppner  v.  Ijemon,  29 
Pittflb.  U  J.  N.  S.  346;  Thornton,  Oil  & 
Ga%  143;  Beatty-Nickle  Oil  Co.  v.  Smeth- 
er8»  49  Ind.  App.  602,  96  N.  £.  19;  Barnard 
y.  Moaongahela  Natural  Gas  Co.  216  Pa. 
362,  65  Atl.  801;  Powers  v.  Bridgeport  Oil 
Co.  238  III.  397,  87  N.  E.  381;  Harness  v. 
Eastern  OU  Co.  49  \V.  Va.  232,  38  S.  E. 
662;  Huggins  v.  Daley.  48  L.R.A.  320,  40 
C.  C.  A.  12,  99  Fed.  60U,  20  Mor.  :Min.  Rep. 
377. 

When  its  terms  will  permit  it,  under  the 
rulee  of  law,  an  oil  lease  will  be  so  con- 
strued as  to  promote  development  and  pre- 
vent delay  and  unproductiveness. 

Parish  Fork  Oil  Co.  v.  Bridgewater  Gas 
Co.  51  \V.  Va.  584,  59  L.R.A.  54J6,  42  S.  E. 
655,  22  Mor.  Min.  Rep.  145;  Steelsmith  v. 
Gartlan,  45  W.  Va.  27,  44  L.R.A.  107,  29 
S.  £.  978,  19  Mor.  Min.  Rep.  315;  Petroleum 
Co.  V.  Coal,  Coke  &  Mfg.  Co.  89  Tenn,  381, 
18  S.  W.  65;  Conrad  v.  Morehead,  89  N. 
C.  31;  Munroe  v.  Armstrong,  96  Pa.  307; 
Huggins  v.  Daley,  48  L.R.A.  320,  40  C.  C. 
A.  12,  90  Fed.  613,  20  Mor.  Min.  Rep.  377; 
Ray  V.  Western  Pennsylvania  Natural  Gas 
Co.  138  Pa.  576,  12  L.R.A.  290,  21  Am. 
St.  Rep.  922,  20  Atl.  1065,  17  Mor.  Min. 
Rep,  374;  Crawford  v.  Ritchey,  43  W.  Va. 
252,  27  S.  E.  220 ;  Smith  v.  Root,  66  VV.  Va. 
633,  30  L.RJL(N.S.)  176,  66  8.  £.  1005; 
Brown  v,  Vandergrilt,  80  Pa.  142;  Klepp- 
ner V.  Lemon,  176  Pa.  503,  35  Atl  109,  18 
Mor.  Min.  Rep.  404;  Guffy  v.  Ilukill,  34 
W.  Va.  49,  8  L.R.A.  750,  26  Am.  St.  Rep, 
901,  11  S.  E.  754;  McKnight  v.  Manufac- 
turers' Natural  Gas  Co.  1.46  Pa.  185,  28 
Am.  St.  Rep.  790,  23  Atl.  164,  17  Mor. 
Min.  Rep.  429;  Bradford  Oil  Co.  v.  Blair, 
113  Pa.  88,  57  Am.  Rep.  442,  4  Atl.  218; 
Harris  v.  Ohio  Oil  Co.  57  Ohio  St.  118,  48 
N.  E.  502,  19  Mor.  Min.  Rep.  157. 

The  rental  money  provided  to  be  paid  in 
case  a  well  should  not  be  drilled  in  the 
specified  time  is  in  the  nature  of  a  penalty, 
and  not  of  an  alternative  condition,  or  as 
liquidated  damages.  Suoh  provision  will 
sot  be  held  to  turn  the  contract  into  a 
speculative  lease  for  rental  only,  and  to 
entitle  the  lessee  to  postpone  development 
indefinitely. 

Ray  V.  Western  Pennsylvania  Natural 
Gas  Co.  138  Pa.  576,  12  LlRJV.  290,  21 
Am.  St.  Rep.  922,  20  Atl.  1065,  17  Mor. 
Min.  Rep.  374;  Huggins  v.  Daley,  48  L.R.A. 
320,  40  C.  C.  A.  12,  99  Fed.  606,  20  Mor. 
Min.  Rep.  377;  Eclipse  OU  Co.  v.  South 
Penn  Oil  Co.  47  W.  Va.  $9,  34  S.  £.  923, 
20  Mor.  Min.  Rep.  284;  Munroe  v.  Arm^ 
strong,  9«  Pa.  310;  Steelsmith  v.  Gartlao, 
45  W.  Va.  33,  44  I/.R.A.  107,  29  &  £.  978» 
L.R^.1017A. 


19  Mor.  Min.  Rep.  315;  Parish  Fork  Oil 
Co.  V.  Bridgewater  Gas  Co.  51  W.  Va.  583, 
59  L.R.A.  566,  42  S.  E.  655,  22  Mor.  Min. 
Rep.  145;  Smith  v.  Root,  66  W.  Va.  633^ 
30  L.R.A.(N.S.)  176,  66  S.  E.  1005;  Harris 
V.  Michael,  70  W.  Va.  356,  73  S.  E.  934. 

There  is  an  implied  covenant  in  an  oil 
and  gas  lease  requiring  the  lessee  to  drill 
a  sufficient  number  of  wells  on  the  leased 
premises  to  protect  the  lines  from  drainage 
by  wells  drilled  on  adjacent  territory,  and 
the  remedy  for  the  breach  of  such  cove- 
nant is  by  action  at  law  for  damages  causcl 
by  such  breach. 

Archer,  Oil  &  Gas,  393-437;  Harness  v. 
Eastern  Oil  Co.  49  \V.  Va.  232,  38  S.  E. 
662;  Ammons  v.  South  Penn  Oil  Co.  47 
W.  Va.  610,  35  S.  E.  1004;  South  Penn  Oil 
Co.  V.  Edgell,  48  W.  Va.  348,  86  Am.  St. 
Rep.  43,  37  S.  E.  596,  21  Mor.  Min.  Rep. 
106;  Core  v.  New  York  Petroleum  Co.  52 
W.  Va.  276,  43  S.  E.  128;  Lowther  Oil  Co. 
V.  Miller-Sibley  Oil  Co.  53  W.  Va.  501,  97 
Am.  St.  Rep.  1027,  44  S.  E.  433,  22  Mor. 
Min.  Rep.  656;  Miller  v.  Lorentz,  39  W. 
Va.  164,  19  S.  E.  391;  Rose  v.  Nicholas, 
Wythe,  Ch.  268;  15  Cyc.  264;  Miller  v. 
Lake,  24  VV.  Va.  555. 

Equity  will  not  take  jurisdiction  to 
specifically  enforce  implied  covenants  in 
an  oil  and  gas  lease,  nor  will  it  cancel  a 
lease  for  breach  of  an  implied  covenant,  in 
the  absence  of  fraud. 

Colgan  V.  Forest  Oil  Co.  194  Pa.  234,  75 
Am.  St.  Rep.  696,  45  Atl.  110.  20  Mor.  Min. 
Rep.  338;  Young  v.  Forest  Oil  Co.  194  Pa. 
243,  45  Atl.  121,  20  Mor.  Min.  Rep.  346; 
Harness  v.  Eaistern  Oil  Co.  49  W.  Va.  232, 
38  S.  E.  662;  Core  v.  New  York  Petroleum 
Co.  52  W.  Va.  276,  43  S.  E.  128;  24  Cyc. 
922,  923. 

Messrs.  Harper  A  BaJcer,  Davis, 
Swaru,  &  Teiupleman,  Arthur  E. 
Young,  Charles  N.  Kimball,  and  Walter 
S.  Sugden,  amici  curie. 

PoffenUargcr,  J.,  delivered  the  opinion 
of  the  court: 

A  judgment  for  $785.42  was  rendered 
\  against  the  plaintiff  in  error,  in  an  action 
of  assumpsit  for  damages  for  the  breach  of 
alleged  implied  covenants  and  promises  in 
an  oil  and  gas  lease,  under  which  no  wells 
have  been  drilled  and  on  which  the  stipu- 
lated delay  rentals  have  been  accepted,  to 
develop  the  property  with  due  diligence  and 
protect  it  from  drainage.  The  recovery  is 
an  unprecedented  one,  and  some  of  the 
questions  developed  on  the  hearing  are 
novel  and  highly  important  in  their  bear- 
ings. 

Though  leased  as  one  containing  213 
acres,  more  or  less,  the  actual  area  of  the 
tract  seems  to  have  been  only  140  acres. 


174 


WEST  VIRGINIA  SUPREME  COURT  OF  APPEALS. 


Subject  to  the  lease,  a  portion  of  it  was  con- 
veyed to  Susau  J.  Carper,  as  containing  40 
atres,  but  its  actual  area  is  only  about  25. 
Tlie  lease  for  a  term  of  ten  years,  and  as 
much  longer  as  oil  or  gas  shall  be  pro- 
duced under  it,  was  executed  February  24, 
1906,  and  bound  the  lessee,  the  South  Penn 
Oil  Company,  to  complete  a  well  on  the 
premises  within  three  months  from  its 
date,  or  pay  $,'53.25,  in  advance,  for  each 
three  months  of  delay  in  the  completion 
thereof.  Provision  was  made  for  payment 
of  the  rental  to  the  lessors,  or  deposit 
thereof  to  their  credit  in  the  Roane  County 
Bank  at  Spencer.  Free  gas  for  domestic 
purposes  on  the  premises  was  reser^^ed  to 
the  lessors.  On  February  1,  1907,  the  South 
Penn  Oil  Company  assigned  the  lease  to 
the  Hope  Natural  Gas  Company,  and  that 
company  assigned  the  gas  right  under  it 
to  the  United  Fuel  Gas  Company,  by  a  deed 
dated  Jime  30,  1910,  the  assignee  assuming 
all  the  obligations  of  every  kind  and  char- 
acter imposed  by  the  lease  in  favor  of  the 
lessors.  From  the  date  of  the  lease  down 
to  the  date  of  the  trial,  the  delay  rentals 
have  been  paid,  but  no  well  has  been  drilled 
on  the  premises. 

The  drainage,  if  any,  affects  the  portion 
of  the  land  conveyed  to  Susan  J.  Carper 
more  directly  and  particularly  than  the 
residue,  but,  in  the  deed  to  her,  a  propor- 
tional part  of  tlie  rents  or  royalties  of  any 
well  drilled  on  the  land  so  conveyed,  under 
the  existing  lease,  determinable  by  the 
relative  quantities  of  the  tract  conveyed 
and  retained,  was  reserved.  Susan  J. 
Carper,  though  thus  jointly  interested  with 
the  plaintiffs  in  the  yield  of  any  well  that 
may  be  drilled  on  the  land  so  conveyed  to 
her,  did  not  join  in  this  action,  but  a  re- 
lease of  any  cause  of  action  she  has  for 
failure  to  drill  ofl'set  wells,  executed  to  the 
United  Fuel  Gas  Company,  is  relied  upon 
as  a  severance  of  the  joint  cause  of  action, 
excusing  her  nonjoinder  in  the  action.  She 
owned  two  other  neighboring  or  adjoining 
tracts  in  addition  to  the  46  acres,  all 
covered  by  leases  held  by  the  defendant, 
and  released  the  company  from  damages  to 
all  of  these  tracts  by  reason  of  the  non- 
drilling  of  offset  wells,  in  consideration  of 
an  agreement  for  quarterly  payments  of 
$37.50.      • 

The  two  wells  by  which  drainage,  if  any, 
is  most  likely  to  occur,  are  nearer  to  the 
46-acre  portion  than  to  the  residue  of  the 
leased  tract.  One  of  them  is  476  feet  from 
that  part,  but  probably  three  times  as  far 
from  the  other.  The  second  is  575  feet 
from  that  part,  and  considerably  farther 
from  the  nearest  portion  of  the  other,  a 
sharp  angle  thereof.  At  much  greater  dis- 
tances, varying  from  the  quarter  of  a  mile 
L.R.A.1917A. 


to  a  mile,  are  ,other  wells,  practically  all 
around  the  leased  tract,  and  on  leases  held 
by  the  defendant.  All  productive  of  gas, 
some  in  very  large  quantities,  they  prove 
the  field  to  be  a  good  one,  and  Indicate  the 
existence  of  gas  in  the  tract  covered  by  the 
lease  here  involved.  Wells  Nos.  115  and 
231  on  the  G.  R.  Petit  and  H.  C.  Abbott 
tracts,  respectively,  and  situate  476  and  575 
feet,  respectively,  from  the  46-acre  tract, 
are  connected  with  the  defendant's  large 
transportation  lines,  leading  out  of  the  gas 
field  to  distant  markets,  by  means  of  mov- 
able gates,  but  it  is  denied  that  gas  in  any 
considerable  quantities  has  been  used  from 
either  of  them. 

In  so  far  as  right  of  recovery  is  assert- 
ed in  the  declaration  and  evidence,  on  the 
ground  of  duty  to  drill,  merely  because 
the  premises  are  shown  to  be  gas-produ- 
cing territory,  the  case  is  obviously  bad. 
By  their  written  lease,  the  plaintiffs  ex- 
pressly assented  to  delay  in  drilling,  and 
agreed  to  accept,  in  satisfaction  thereof, 
specified  pecuniary  compensation,  which 
has  been  paid.  In  other  words,  they  took 
a  conditional  covenant  from  the  lessee  to 
complete  a  well  within  a  specified  period, 
or  pay,  periodically,  in  lieu  thereof,  stipu- 
lated sums  of  money,  and  provided  a  like 
option  for  the  lessee  as  to  subsequent  suc- 
cessive periods  of  like  length.  The  lessee 
having  elected  to  pay  the  money  instead  of 
drilling,  as  it  was  expressly  authorized  to 
do,  the  lessors  have  accepted  it.  To  per- 
mit them  now  id  recover  damages  for  an 
omission  to  which  they  have  assented,  and 
for  which  they  have  been  compensated  ac- 
cording to  a  standard  or  measure  fixed  by 
their  own  solemn  contract,  would  violate  a 
fundamental  principle  of  the  law  of  con- 
tracts. However  obvious  the  adaptability 
of  their  land  to  successful  mining  operation 
and  mineral  production  may  have  become 
by  developments  on  neighboring  lands,  they 
have  suffered  no  denial  of  right  except  de- 
lay to  which  they  have  assented.  They 
still  have  tlieir  gas,  and  have  been  com- 
pensated for  the  delay. 

No  implied  covenant  on  the  part  of  an 
oil  or  gas  lease  for  diligent  operation,  or 
operation  at  all,  under  such  conditions,  has 
ever  been  suggested  or  declared  by  this  or 
any  other  court.  There  are  some  decisions 
properly  holding  that,  in  the  absence  of  a 
provision  for  delay  compensable  in  money, 
and  anv  other  consideration,  there  is  an  im- 
plied  covenant  to  search  for  the  mineral,  be- 
cause there  is  no  subi^tantial  consideration 
for  sueh  lease,  unless  it  impliedly  contains 
a  covenant  for  exploration.  Huggins  v. 
Daley,  48  L.R.A.  320,  40  C.  C.  A.  12,  ©9 
Fed.  606,  20  Mor.  Min.  Rep.  377;  Tennessee 
Oil,  Gas  &  Mineral  Co.  v.  Brown,  65  C.  C. 
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A.  524,  131  Ffed.  696.  In  the  first  of  these 
two  cases,  the  court  distinctly  holds  that 
an  implied  covenant  to  drill  a  well  was  the 
sole  consideration  for  the  lease,  and  it  was 
impliedly  pnt  in  because  none  was  ex- 
pressed. Ilie  lease  provided  for  a  $50  for- 
feiture, but  the  court  held  that  to  have 
been  intended  to  operate  only  as  a  penalty, 
not  as  compensation  for  delay.  In  the 
other,  there  was  an  express  covenant  to 
explore,  and  the  instrument  recited  no  con- 
sideration, wherefore  the  court  treated  the 
covenant  as  the  sole  consideration.  Silence 
oi  a  lease  as  to  what  constitutes  its  con- 
sideration gives  latitude  to  the  court  for 
ascertainment  thereof  in  the  course  of  con- 
struction. All  authorities  agree  that  ac- 
ceptance of  a  stipulated  delay  rental  must 
be  treated  as  full  compensation  for  mere 
delay.  An  implication  cannot  stand  against 
an  express  agreement.  In  so  far  as  it  is 
inconsistent  with  the  terms  of  the  agree- 
ment, it  must  yield. 

As  matter  of  actual  decision,  the  doctrine 
of  implied  covenants  in  mineral  leases  has 
thus  far  been  limited  to  those  cases  in 
which  it  has  been  invoked  to  supply  a  con- 
sideration when  none  has  been  expressed, 
to  make  effective  the  prineiple  of  surrender 
by  operation  of  law,  when  the  premises 
have  been  abandoned  after  discovery  of 
mineral,  and  delay  rentals  have  ceased,  and 
to  prevent  loss  of  the  subject-matter  of  the 
lease  by  drainage  through  wells  on  ad- 
jacent lands.  In  all  these  cases,  it  applies 
without  contravention  of  any  of  the  rules 
or  principles  governing  the  construction  of 
contracts.  The  generality  of  the  terms  in 
which  it  is  usually  expressed  cannot  con- 
sistently be  regarded  as  an  indication  that 
it  has  no  legal  limitation,  nor  as  a  war- 
rant for  its  application  under  such  condi- 
tions as  would  make  it  destroy  express 
stipulations  or  defeat  the  plain  intention 
of  the  parties. 

Its  invocation  on  the  ground  of  drainage, 
under  the  circumstances  of  this  case,  is  an 
effort  to  carry  it  a  step  beyond  the  cases 
in  which  it  has  been  previously  applied 
by  this  court.  All  of  them,  without  excep- 
tion, have  stood  upon  allegations  of  drain- 
age after  discovery  of  oil  or  gas  and  cessa- 
tion of  delay  rental.  In  none  of  them  could 
it  be  (Contended  the  injury  threatened  or 
inflicted  had  been  compensated  by  a  money 
payment,  or  a  covenant  to  accept  money  by 
way  of  compensation,  as  it  is  here.  Drain- 
age can  be  prevented  only  by  the  drilling 
of  offset  wells;  and  the  lessor  has  assented 
to  delay  in  drilling,  and  agreed  to  accept  a 
money  rental  as  the  equivalent  of  the  drill- 
ing of  a  well,  or  as  compensation  for  the 
nondrilling  thereof.  &o  the  appeal  to  the 
letter  of  the  contract,  in  resistance  of  the 
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effort  to  apply  the  doctrine  of  an  implied 
covenant  to  protect  the  property  from 
drainage,  is  literally  and  logically  irresisti- 
ble. Its  literal  force  can  be  broken  only 
by  the  application  of  legal  principles  allow- 
ing restraint  of  general  terms  to  the  extent 
of  working  out  the  intention  of  the  par- 
ties, as  disclosed  by  the  nature  of  the  sub* 
ject-matter  of  the  contract,  the  situation 
and  purposes  of  the  parties,  and  the  circum- 
stances under  which  the  contract  was  made. 
Toothman  v.  Courtney,  62  W.  Va.  167,  58 
S.  £.  915;  Raleigh  Lumber  Co.  v.  Wilson 
&  Son,  69  W.  Va.  598,  602,  72  6.  E.  651; 
Brodie  v.  Clator,  8  W.  Va.  699;  Bank  of 
United  States  v.  Beirne,  1  Gratt.  265,  42 
Am.  Dec.  551.  To  say  the  lessor  intended 
to  permit  the  oil  and  gas  in  his  land  to 
be  withdrawn  from  it  otherwise  than 
through  wells  drilled  on  it  under  the 
lease,  and  thus  to  let  it  go  to  other  per- 
sons, for  nothing,  as  an  incident  of  his 
procurement  of  a  small  money  rental  for 
two,  five,  or  ten  years,  would  be  inconsistent 
with  reason,  and  contrary  to  the  legal  prin- 
ciples governing  the  relation  of  landlord 
and  tenant  or  licensor  and  licensee.  For 
the  rental  reserved,  he  is  neither  selling 
his  oil  or  gas,  nor  relinquishing  his  owner- 
ship thereof,  nor  consenting  to  severance  or 
abstraction  thereof.  He  expects  it  to  re- 
main in  the  land  tmtil  the  rental  period 
ends,  whether  it  ceases  by  the  drilling  of  a 
well  or  expiration  of  the  term.  Nor  can  it 
be  doubted  that  the  lessee  contemplated 
the  same  result.  Neither  could  have  intend* 
ed  that  he  should  take  out  the  mineral 
through  wells  on  other  lands.  The  words 
of  his  lease  contemplate  his  extraction  of 
the  oil  and  gas  through  wells  to  be  drilled 
by  him  on  the  land,  and  so  emphatically 
deny  any  such  intent  on  his  part.  The 
rental  is  for  delay,  not  destruction.  If,  by 
the  negligence  or  misfeasance  of  a  tenant, 
the  demised  property  is  materially  injured, 
he  is  liable  for  the  resultant  damages,  and 
the  landlord  may  recover  the  amount  there- 
of from  him  within  the  term  notwithstand- 
ing he  has  paid  the  rent  or  is  bound  to  pay 
it.  Moses  V.  Old  Dominion  Iron  k  Nail 
Works  Co.  75  Va.  96,  102.  If  a  tenant 
commit  waste,  an  action  lies  against  him. 
The  landlord  is  not  limited  to  his  rent  as 
compenstaion.  In  these  cases,  there  need 
not  be  an  express  covenant  against  waste, 
nor  an  express  agreement  to  pay  the  re- 
sulting damages.  They  are  implied,  if  not 
expressed. 

Though,  strictly  speaking,  the  relation  of 
landlord  and  tenant  does  not  obtain  be- 
tween these  parties,  the  lessee  not  having 
discovered  oil  ot  gas  on  the  premises,  there 
is  a  similarity  of  situation  affording  ground 
for  some  sort  of  relief  or  protection.    But, 
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if  such  ground  did  not  exist,  some  implied 
provision  would  have  to  be  read  into  the 
lease  to  make  it  effectuate  the  clear  intent 
and  purposes  of  the  parties.  Without  it, 
the  lessor  would  be  powerless  to  protect  his 
property.  He  could  not  drill  offset  wells 
without  violation  of  his  lease,  and,  owing 
to  the  peculiar  qualities  of  oil  and  gas, 
and  property  rights  of  adjacent  owners,  he 
could  not  prevent  operations  on  adjoining 
tracts.  Failure  of  the  lessee  to  drill  off- 
set wells  might  result  in  total  loss  of  the 
real  subject-matter.  Since  the  lessee  pays 
rent  only  for  delay,  the  reading  in  of  an  im- 
plied provision  for  drilling  to  prevent  drain- 
age is  not  inhibited  by  the  rules  of  con- 
struction, for  all  the  words  of  the  lease  are 
given  effect.  None  of  them  are  rendered 
meaningless  or  deprived  of  operation.  They 
are  merely  limited  in  their  operation  to  the 
purposes  for  which  they  were  inserted. 
Nothing  is  destroyed  but  a  mere  implica- 
tion, arising  from  the  use  of  general  terms, 
and  the  rules  of  interpretation  permit  its 
destruction  as  a  means  of  carrying  out  the 
manifest  intent  of  the  parties,  arising  from 
consideration  of  the  whole  contract  in  the 
light  of  its  subject* matter  and  purpose. 
Raleigh  Lumber  Co.  v.  Wilson,  69  W.  Va. 
508,  603,  72  S.  E.  651;  Carnegie  Natural 
Gas  Co.  V.  South  Penn  Gas  Co.  56  W.  Va. 
402,  40  S.  E.  548.  Words  and  clauses  in 
a  deed  or  contract  are  not  always  allowed 
the  utmost  latitude  of  which  they  are  ordi- 
narily capable.  It  suffices  to  find  one  rea- 
sonable and  substantial  function  for  each 
of  them.  White  v.  Bailey,  65  W.  Va.  673, 
577,  23  L.R.A.(N.S.)  232,  64  S.  £.  1019. 
If  the  relation  of  landlord  and  tenant 
had  subsisted  between  the  parties,  authori- 
ties above  referred  to  and  otliers  not  men- 
tioned could  be  readily,  and,  no  doubt,  con- 
sistently, invoked  as  sustaining  the  theory 
of  liability  for  damages  for  breach  of  an 
implied  covenant  to  protect  the  leased  prem- 
ises from  drainage,  notwithstanding  accept^ 
ance  of  the  delay  rentals.  Unless  the  estate 
vested  by  an  oil  and  gas  lease  differs  from 
an  ordinary  tenancy,  on  account  of  the 
peculiar  nature  of  the  subject-matter  or 
the  purpose  and  terme  of  the  lease,  they 
would  fully  sustain  it.  But  that  relation 
had  not  been  established  when  the  acts 
complained  of  here  took  place.  Until  oil 
or  gas  is  found,  the  lease  gives  a  mere 
right  of  exploration,  and  the  leasee  has  no 
vested  estate.  After  discovery  of  minerals, 
he  has  a  conditional  estate  for  years,  in 
the  nature  of  a  tenancy  of  the  surface. 
South  P^n  Oil  Co.  y.  Snodgrass,  71  W.  Va. 
438,  43  L.R,A.(N.S.)  848,  76  S.  E.  061; 
Parish  Fork  Oil  Co.  v.  Bridgewater  Gas  Co. 
51  W.  Va.  683,  59  L.R.A.  566,  42  S.  £.  655, 
22  Mor.  Min.  Rep.  145;  Lowther  Oil  Co.  v. 
L.R.A.1017A. 


Miller-Sibley  Oil  Co.  53  W.  Va.  601,  97  Am. 
St.  Rep.  1027,  44  S.  £.  433,  -22  Mor.  Min. 
Rep.  656.  As  regards  damages  for  breach 
of  a  lease  contract,  by  the  lessee,  without 
an  entry  upon  the  premises,  the  right  of 
the  lessor  is  perhaps  not  the  same  as  that 
of  a  landlord.  He  must  do  what  he  can  by 
reasonable  effort  to  reduce  or  mitigate  the 
damages  resulting  from  the  breach  of  the 
contract.  Huntington  Easy  Payment  Co. 
V.  Parsons,  62  W.  Va.  26,  9  L.R.A.(N.S.) 
1130,  125  Am.  St.  Rep.  954,  57  S.  £.  253; 
Robrecht  v.  Marling,  29  W.  Va.  765,  2  S. 
E.  827.  Being  in  possession,  he  has  power 
and  opportunity  to  do  so.  In  the  case  of  a 
technical  tenancy,  he  is  not  in  possession, 
and  mitigation  of  the  damages  is  not  so 
clearly  within  his  power. 

Be  that  at  it  may,  an  implied  covenant 
to  prevent  drainage,  giving  a  right  of 
action  for  damages  for  a  breach  thereof,  is 
not  necessary  nor  essential  to  preservation 
or  conservation  of  the  minerals  during  the 
specific  optional  term  created  by  the  lease. 
If  a  condition  less  onerous  than  a  covenant 
will  effectuate  the  manifest  intention  of  the 
parties,  as  to  a  matter  not  specifically  pro- 
vided for  in  the  lease,  and  adequately  pro- 
tect the  subject-matter  of  the  contract,  the 
court  may  justly  and  consistently  regard 
it  as  the  provision  intended.  Both  cove* 
nants  and  conditions  are  frequently  used 
in  all  sorts  of  contracts.  They  are  equally 
known  to  courts,  lawyers,  and  laymen,  and 
either  may  have  been  intended  by  the  par- 
ties, as  an  unexpressed  safeguard  against  a 
contingency,  and  the  courts  may  recognize 
one  of  them  as  an  implied  provision,  with 
as  much  propriety  as  characterizes  such 
recognition  of  the  other.  And,  if  either 
will  accomplish  the  purpose  obviously  in- 
tended, and  one  is  less  burdensome  to 
either  of  the  parties  than  the  other,  the 
adoption  of  the  less  onerous  one  is  made 
obligatory  by  the  rule  applicable  to  the  ad- 
dition of  terms  to  contracts  on  the  theory 
of  implication.  Nothing  is  to  be  so  added 
otherwise  than  upon  the  ground  of  neces- 
sity. White  v.  Bailey,  65  W.  Va.  573,  23 
L.R,A.(N.S.)  232,  64  S.  E.  1019;  United 
SUtes  V.  Fisher,  2  Cranch,  358,  2  L.  ed. 
304;  Jackson  ex  dem.  Boyd  v.  Lewis,  17 
Johns.  476;  Waterford  &  W.  Tump.  v. 
People,  9  Barb.  161;  Morgan  v.  Chicago  & 
A.  R.  Co.  96  U.  S.  716,  24  L.  ed.  743;  Ham- 
lyn  L  Co.  v.  Wood  &  Co.  [1891]  2  Q.  a 
488,  60  L.  J.  Q.  B.  N.  S.  734,  65  L.  T.  N. 
S.  286,  40  Week.  Rep.  24;  The  Moorcock, 
L.  R.  14  Prob.  Div.  64,  68  L.  J.  Prob.  N. 
S.  73,  60  L.  T.  N.  S.  664,  37  Week.  Rep. 
439,  6  Asp.  Mar.  L.  Cas.  373;  Stirling  ▼. 
Maitland,  5  Best  &  S.  840,  122  Eng.  Re- 
print, 1043,  34  Ia  J.  Q.  B.  N.  S.  1,  11 
'Ia  T.  N,  S.  337,  13  W^eek.  Rep.  76;  Butler 
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▼.  Manchester,  S.  t  L.  R.  Co.  L.  R.  21  Q. 
B.  Div.  207,  67  L.  J.  Q.  B.  N.  S.  564,  60 
L.  X.  N.  8.  89,  36  Week.  Rep.  726,  52  J.  P. 
611.  Accordingly,  if  it  is  doubtful  whether 
a  clause  in  a  deed  is  a  condition  subsequent, 
breach  of  which  would  devest  an  estate,  or  a 
covenant,  breach  of  which  would  merely 
create  a  liability  for  damages,  the  courts 
universally  hold  it  to  be  a  covenant,  because 
less  burdensome  and  drastic  in  its  operation 
and  effect  than  such  a  condition.  Millan 
V.  Kephart,  18  Gratt.  9;  4  Kent,  Com.  14th 
ed.  152.  Thia  is  only  a  rule  of  construction 
emanating  from  a  general  principle,  and 
made  to  carry  it  into  effect.  An  exactly 
oppoaate  rule,  applicable  in  a  different 
situation,  may  apply  the  same  principle. 
The  role  is  subordinate;  the  principle  it 
enforces,  paramount.  The  latter  is  the  par- 
ent of  the  former.  Construction  and  inter- 
pretation always  proceed  upon  lines  of 
equity,  fairness,  and  reason,  when  the  terms 
of  the  instrimnent  are  broad  enough  to 
admit  the  influence  of  such  considerations. 
No  contract  will  be  so  construed  as  to  in- 
flict unreasonabk  hardship^  unless  the  terms 
clearly  impose  it.  "Whether  the  words 
amount  to  a  condition,  or  a  limitation,  or 
a  covenant,  may  be  matter  of  construction, 
depending  on  the  contract.  The  intention 
of  the  party  to  the  instrument,  when  clear- 
ly ascertained,  is  of  controlling  efficacy, 
though  conditions  and  limitations  are  not 
readily  to  be  raised  by  mere  inference  and 
argument.  The  distinctions  on  this  subject 
are  extremely  subtle  and  artificial;  and  the 
construction  of  a  deed,  as  to  its  operation 
and  effect,  will,  after  all,  depend  less  upon 
artificial  rules  than  upon  the  application 
of  good  sense  and  sound  equity  to  the  ob- 
ject and  spirit  of  the  contract  in  the  given 
case."     4  Kent,  Com.  14th  ed.   152. 

Under  the  circumstances  disclosed  by  the 
record  of  this  case,  typical  of  possibilities 
under  thousands  of  leases  held  in  the  state, 
an  implied  obligation  on  the  part  of  the 
lessee  to  drill  a  well  for  protection  against 
drainage,  upon  necessity  therefor  and  the 
lessor's  demand  for  such  action,  within  anj 
rental  period  for  which  rent  has  been  paid, 
with  notice  of  intention  to  refuse  to  ac- 
cept further  rentals,  and  right  in  the  lessor 
to  declare  a  forfeiture  of  the  lease  for 
noncompliance  with  such  demand,  will 
aflTord  full  and  ample  protection  frcmi  such 
losses  as  are  complained  of  here.  To  effect 
this,  it  is  only  necessary  to  read  the  lease 
as  creating  a  term  for  the  prescribed  num- 
ber of  years,  with  a  covenant  to  drill  a  well 
within  a  prescribed  period,  or  pay  money 
for  delay  in  drillings  a  forfeiture  clause  for 
nonperformance,  and  a  condition  that  the 
lease  shall  be  void  unless,  in  the  event  of 


the  lessor,  drill  a  well  for  protection  against 
it,  within  the  last  period  for  which  rental 
has  been  paid,  or  commence  one  within  sucli 
period  and  prosecute  the  work  of  completing 
it  with  reasonable  diligence.  Tliis  imposes 
duty  upon  both  lessor  and  lessee,  but  no 
rule  of  law  or  construction  forbids  that. 
The  parties  could  have  provided  for  this 
purpose  either  an  absolute  or  qualified 
condition  or  a  covenant  with  or  without  a 
clause  of  forfeiture  for  nonperformance. 
The  qualified  condition  is  the  mildest  and 
most  equitable  of  the  three  provisions.  It 
protects  the  lessor  and  affords  the  lessee 
an  opportunity  to  determine  questions  of 
expediency  and  hazard,  arising  upon  a  con- 
tingency. It  cannot  reasonably  be  assumed 
that  the  lessee  would  have  bound  himself 
to  drill  without  a  demand,  or  upon  demand, 
had  the  parties  seen  fit  to  make  an  express 
provision  for  the  contingency.  On  the  con- 
trary, it  must  be  assumed  that  he  would 
have  preferred  to  subject  himself  to  the 
qualified  condition,  dividing  the  duty  and 
hazard  between  himself  and  the  lessor,  and 
leaving  it  optional  with  him  to  say  whether 
he  would  risk  the  expenditure  incident  to 
the  drilling  of  a  well.  As  the  lessee  re- 
quired no  express  provision  for  his  protec- 
tion, in  case  of  drainage,  it  must  be  as- 
sumed, too,  that  he  would  have  been  willing 
to  accept  a  right  of  forfeiture  for  failure 
to  drill  upon  demand.  These  considera- 
tions, as  well  as  the  general  principles  ad- 
verted to,  point  unerringly  to  the  measure 
or  provision  to  be  adopted  here  as  an  im- 
plied provision  of  the  contract. 

Moreover,  this  conclusion  harmonizes 
with  the  general  scheme  of  the  lease.  It 
does  not  contemplate  reception  of  both  de- 
lay rentals  and  damages  as  the  equivalent 
of  well  rentals  or  oil  royalties.  One  of  its 
proviaions  is  that  the  completion  of  a  well 
shall  be  and  operate  as  a  full  liquidation  of 
the  delay  rentals  diuring  the  remainder  of 
the  term.  If  the  lessor  may  take  the  delay 
rentals  and  then  sue  for  damages  for  non- 
drilling,  measuring  them  by  the  stipulated 
well  rentals  or  oil  royalties,  he  virtually 
obtains  both  delay  rentals  and  royalties  from 
wells.  The  construction  here  adopted  ren- 
ders this  eonflict  with  the  spirit  and  terms 
of  the  lease  impOBsible. 

The  ccmstruetion  u|pon  which  this  action 
is  based  not  only  subjects  the  lessee  to  a 
burd«a  unnecessary  for  adequate  protection 
of  the  lessor,  gives  the  latter  greater  right 
than  is  essential  to  the  preservatioci  of  his 
minerals,  and  conflicts  with  a  provision  of 
the  lease,  but  also  puts  it  in  the  power  of 
the  lessor  to  assert  inequitable  demands 
against  the  leasee.  WheUier  drainage  oc- 
curs or  not  is  often  indeterminable  with  any 

drainage,  the  lessee  shall,  upon  demand  of  '  reasofiable  degree   of    certainty.     In    such 
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cases,  the  former  may  take  his  rentals  as 
they  become  due,  remain  absolutely  silent 
as  to  any  desire  that  the  land  be  drilled,  in 
view  of  the  uncertainty  as  to  its  productive- 
ness, and  then,  after  the  lapse  of  years, 
bring  an  action  for  damages  for  breach  of 
the  implied  covenant.  By  his  conduct,  he 
may  indicate  his  entire  satisfaction  with 
the  rentals,  or  his  preference  therefor,  and 
later  set  up  an  unconscionable  demand  for 
damages.  The  construction  adopted  here  im- 
poses duty  upon  both  parties,  respecting  a 
matter  of  mutual  interest,  and  puts  it  be- 
yond the  power  of  either  to  take  any  undue 
advantage  of  the  other.  Under  this  con- 
struction, there  is  no  right  of  action  for 
damages.  Plaintiff's  remedy  was  a  demand 
for  the  drilling  of  wells,  refusal  to  accept 
further  rentals,  and,  on  failure  to  drill,  a 
declaration  of  forfeiture  by  the  execution 
of  a  new  lease  to  a  third  party,  or  other- 
wise. 

As  the  declaration  sets  forth  all  the  ex- 


press covenants  and  terms  of  the  lease, 
claims  implied  covenants  to  drill  within  the 
term  of  the  lease,  and  especially  an  implied 
covenant  to  protect  from  drainage  by  th<i 
drilling  of  wells,  avers  no  wells  have  been 
drilled  on  the  land,  and  is  silent  as  to 
whether  the  delay  rentals  have  been  paid, 
the  demurrer  thereto  should  have  been  sus- 
tained. If  the  rentals  were  paid,  the  ex- 
press covenant  was  fully  discharged,  and 
payment  thereof  is  not  negatived.  Read 
as  a  'whole,  the  declaration  shows  the  de- 
mand is  founded  solely  upon  the  alleged  im- 
plied  covenants  to  drill  within  the  term, 
notwithstanding  payment  of  the  rentals, 
and  to  drill  for  prevention  of  drainage, 
while  the  delay  rentals  are  paid  and  re- 
ceived. 

For  the  reasons  stated,  the  judgment  will 
be  reversed,  the  verdict  set  aside,  the  de- 
murrer  to  the  declaration  sustained,  and 
the  case  remanded,  with  leave  to  amend 
the  declaration. 


of  the  lessee  in  oil  or  gas  lease  for  damages  for  fail- 
ure to  develop  the  leased  premises  during  the  term  for  which  he  has 
paid  delay  rentaL 


The  question  as  to  the  effect  of  a  provi- 
sion for  minimum  royalties  or  an  annual 
rental  on  the  right  to  forfeit  a  mining 
lease  for  failure  to  prosecute  work  is 
covered  in  notes  appended  to  Chauvenet 
V.  Person,  11  L.R.A.(N.S.)  417,  and 
Smith  V.  Root,  30  L.R.A.(N.S.)  176. 

As  pointed  out  in  the  notes  referred 
to,  the  acceptance  of  delay  rental  or 
minimum  royalty  precludes  the  lessor 
from  forfeiting  the  lease  for  failure  to 
develop  during  the  term  covered  by  the 
delay  rental  or  minimum  royalty.  And  in 
line  with  this  rule  it  has  also  been  held 
that  if  the  lessor  accepts  the  specified 
consideration  for  delay  in  development, 
he  is  as  much  bound  by  it  as  if  the  end  of 
the  paid  period  was  the  time  limit  stipu- 
lated in  the  original  contract;  and  he 
eannot  make  complaint  of  the  lessee's 
failure  to  develop  until  the  expiration  of 
such  time.  New  American  Oil  &  Min.  Co. ' 
V.  Wolff  (1906)  166  Ind.  706,  76  N.  E. ! 
255 ;  New  American  Oil  &  Min.  Co.  v.  j 
Troyer  (1906)  166  Ind.  402,  76  N.  E.  263, 
77  N.  E.  739;  Consumers'  Gas  Trust  Co. 
v.  Littler  (1904)  162  Ind.  320,  70  N.  E. 
363.  And  in  harmony  with  this  rule  is 
the  holding  in  Carper  v.  United  Fuel 
Oas  Co.  ante,  171,  to  the  effect  that  the 
lessor  cannot  hold  the  lessee  in  an  oil  or 
gas  lease  for  damages  for  failure  to  de- 
velop the  leased  premises  during  the  term 
for  which  he  has  accepted  a  delay  rental 

or  minimum  royalty,  if  gas  or  oil  wells 
L.R.A.1917A. 


have  not  been  developed,  and  the  lessee's 
only  interest  in  the  premises  is  his  li- 
cense or  permission  to  develop  the  same. 

This  rule,  however,  does  not  apply 
where  the  lessee  has  in  part  developed 
the  leased  premises  and  produced  wells  i 
in  such  case  he  is  liable  to  the  lessor  for 
breach  of  his  implied  covenant  sufficient- 
ly to  develop  the  land  to  protect  it  from 
wells  on  adjoining  property,  although  the 
lessor  has  received  a  rental  or  royalty 
upon  the  oil  or  gas  produced  from  the 
land  leased.  Daughetee  v.  Ohio  Oil  Co. 
(1914)  263  m.  618,  106  N.  E.  308;  Cul- 
bertson  v.  lola  Portland  Cement  Co. 
(1912)  87  Kan.  529,  126  Pac.  81,  Ann. 
Cas.  1914A,  610 ;  Grass  v.  Big  Creek  De- 
velopment  Co.  (1915)  76  W,  Va.  719; 
L.R.A.1915E,  1067,  84  S.  E.  760.  And 
it  has  been  held  that  the  lessor 
is  entitled  to  recover  damages  for 
breach  of  an  agreement  faithfully  and 
diligently  to  work  mines  on  the  leased 
premises,  and  also  to  claim  a  for- 
feiture of  the  lease  for  such  breach  and 
on  other  grounds.  PoUak  v.  Stouts 
Mountain  Coal  &  Coke  Co.  (1913)  184 
Ala.  331,  63  So.  631. 

It  has  also  been  held  that  where  the 
lessee  covenants  to  begin  operations  on 
the  leased  premises  and  complete  a  well 
within  a  designated  time,  and,  for  a  fail- 
ure so  to  do,  to  pay  a  designated  sum, 
and,  if  he  neither  develops  the  land  nor 
pays  the  money  specified,  he  is  to  forfeit 
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all  rights  under  his  lease, — if  he,  on  these 
grounds,  forfeits  all  rights  under  his 
lease,  the  forfeiture  does  not  occur  until 
after  his  failure  to  pay  the  agreed  rental ; 
and'  hence  he  is  liable  to  the  lessor  for 
this  rental,  and  the  lessor  may  also  en- 
force against  him  the  forfeiture  provi- 
sions. Galey  Bros.  v.  Kellerman  (1889) 
123  Pa.  491,  16  Atl.  474,  17  Mor.  Min. 
Rep.  164. 


Compare  with  Clemenger  v.  Flesher 
(1916)  —  Tex.  Civ.  App.  — ,  185  S.  W. 
304,  holding  that,  under  a  very  similar 
contract,  the  lessor  had  the  option  either 
to  declare  upon  the  contract  and  recover 
the  specified  rentals,  or  declare  the  lease 
void;  but  he  was  not  entitled  to  both 
remedies,  since  they  were  inconsistent. 

A.  G.  S. 
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ROYAL  ARCANUM,  Appt., 
v. 

LOUISA  C.  VITZTHUM. 

(128  Md.  523,  97  Atl.  923.) 

Insurance  ^  disappearance  —  suspen- 
sion —  validity  of  by-law. 

A  by-law  suspending  memberi  of  a  mu- 
tual benefit  society  who  disappear  is  rea- 
sonable, BO  as  to  be  binding  upon  a  member 
who  agreed  to  be  bound  by  byrlaws  subse- 
quently passed,  and  therefore,  in  case  of 
suspension  for  disappearance,  no  recovery 
ean  be  had  on  the  certificate. 
For  other  cases,  see  Insurance,  III,  a,  in  Dig, 

1-52  2V'.  8. 

(May  17,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  of  Baltimore  City 
in  plaintifT's  favor  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a 
benefit  certificate.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  C.  Trippe  and  J.  MeC. 
Trippe,  for  appellant: 

The  payment  under  the  seven  years'  pre- 
sumption of  death  is  no  protection  to  the 
appellant  against  future  claims  and  re-- 
coverv. 

Sprigg  v.  Moale,  28  Md.  497,  92  Am.  Dec. 
698;  Chew  v.  Tome,  93  Md.' 251,  48  Atl. 
701. 

The  disappearance  law  is  reasonable  in 
Its  provisions. 

Ross  v.  ^Modern  Brotherhood,  120  Iowa, 
692,  95  N.  W.  207;  Clarkson  v.  Supreme 
Lodge,  K.  P.  99  S.  C.  134,  82  S.  E.  1043; 
Thomas  v.  Knights  of  Maccabees,  85  Wash. 
665,  L.R.A.1916A,  750,  149  Pac.  7;  Supreme 
Conclave,  I.  0.  H.  v.  Rehan,  119  Md.  95,  46 
L.R.A.(N.S.)  808,  85  Atl.  1035,  Ann.  Caa. 
1914D,  58;  Arold  v.  Supreme  Conclave,  I. 
O.  H.  123  Md.  678,  91  Atl.  829;  Fuller  v. 

Note.  —  Afl  to  validity  and  eifect  of  by* 
law   of   mutual   benefit  toeiety   Buapemding 
member  who  disappears,  see  annotation  fol- 
lowing this  case,  post^  182. 
L.K.A.19nA. 


Baltimore  &  O.  Employes'  Relief  Asso.  67 
Md.  433,  10  Atl.  237. 

Nonpayment  of  an  assessment  ends  the 
member's  good  standing. 

Freckman  v.  Supreme  Council,  R.  A.  96 
Wis.  133,  70  X.  VV.  1113;  Mutual  F.  Ins. 
Co.  V.  Miller  Lodge,  68  Md.  474. 

Vitzthum's  status  being  uncertain,  de- 
fendant could  not  and  did  not  know  what 
its  rights  were,  and  could  not  waive  them. 

Dague  V.  Grand  Lodge,  B.  R.  T.  Ill  Md. 
103,  73  Atl.  735 i  29  Am.  &  £ng.  Kuc.  Law, 
1003;  Caledonia  Jns.  Co.  v.  Traub,  80  Md. 
224,  30  Atl.  904;  16  Am.  &  Eng.  Enc.  Law, 
941;  Northwestern  Mut.  L.  Ins.  Co.  v.  Amer- 
man,  119  111.  329,  59  Am.  Rep.  709,  10  N. 
E.  225;  Schimp  v.  Cedar  Rapids  Ins.  Co. 
124  III.  356,  16  N.  E.  229. 

The  mere  designation  of  a  person  as  bene- 
ficiary by  a  meml>er  of  a  mutual  benefit 
society  does  not  confer  upon  the  person  so 
designated  any  vested  rights  in  the  fund 
payable  upon  the  death  of  the  member. 

Mathieu  v.  Mathieu,  112  Md.  625,  77  Atl. 
112;  Arold  v.  Supreme  Conclave,  I.  O.  H. 
123  Md.  675,  91  Atl.  829. 

A  member  of  the  society,  as  such,  has  no 
interest  or  property  in  the  benefit,  but  sim- 
ply the  power  to  appoint  someone  to  re* 
ceive  it. 

Bacon,  Ben.  Soc.  3d  ed.  p.  227;  Mary- 
land Mut.  Benev.  Asso.  v.  Clendinen,  44  Md. 
433,  22  Am.  Rep.  52;  Arold  v.  Supreme 
Conclave,  I.  O.  H.  supra. 

''No  act  of  the  plaintiff  or  payment  of 
any  assessment  by  her  or  anyone  else  can 
restore  him  to  membership."  And  his  mem- 
bership failing,  the  plaintiff  has  no  ground 
of  action  against  the  defendant. 

Pollak  V.  Supreme  Council,  R.  A.  40 
Misc.  274,  81  N.  Y.  Supp.  943;  Dvorak  v. 
Bohemian  Roman  Catholic  First  Central 
Union,  170  111.  App.  624. 

Mr.  Samuel  Want,  for  appellee: 

Any  by-law  which  goes  to  the  extent  of 
forfeiting  insurance  rights  under  conditions 
not  provided  for  at  the  time  of  the  issuance 
of  the  certificate  is  unreasonable  and  void. 

Campbell  v.  American  Ben.  Club  Fraterni- 
ty, 100  Mo.  App.  249,  73  S.  W.  342;  Morton 
V.  Supreme  Council,  R.  L.  100  Mo.  App.  76, 
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73  S.  W.  259;  Ayers  v.  Grand  Lodge,  A.  0. 
U.  W.  188  N.  Y.  280,  80  N.  E.  1020;  An- 
cient Order,  U.  W.  v.  Brown,  112  Ga.  545, 
37  S.  E.  890;  Coghlan  v.  Supreme  Conclave, 
I.  0.  H.  86  N.  J.  L.  41,  91  Atl.  132;  Tebo 
V.  Supreme  Council,  R.  A.  89  Minn.  3,  93  N. 
W.  513;  Langan  v.  American  Legion  of 
Honor,  34  Misc.  629,  70  N.  Y.  Supp.  663; 
Schack  V.  Supreme  Lodge,  F.  B.  9  Cal.  App. 
584,  99  Pac.  989;  Parks  v.  Supreme  Circle 
B.  A.  83  N.  J.  Eq.  131,  89  Atl.  1042;  Hale 
V.  E<iuitable  Aid  Union,  168  Pa.  377,  31 
Atl.  1066;  Sautter  v.  Supreme  Conclave,  I. 
O.  H.  76  N.  J.  L.  763,  71  Atl.  232;  Hayes 
V.  German  Beneficial  Union,  35  Pa.  Super. 
Ct.  142;  Samberg  v.  Knights  of  Modern 
Maccabees,  158  Mich.  568,  133  Am.  St.  Rep. 
396,  123  N.  W.  25;  Arold  v.  Supreme  Con- 
clave, L  0.  H.  123  Md.  675,  91  Atl.  829; 
Donnelly  ▼.  Supreme  Council,  C.  B.  L.  106 
Md.  425,  124  Am.  St.  Rep.  499,  67  Atl.  276: 
Supreme  Conclave,  I.  O.  H.  v.  Rehan,  119 
Md.  92,  46  L.R.A.(N.S.)  308,  85  Atl.  1035, 
Ann.  Cas.  1914D,  58;  Mathieu  v.  Mathieu, 
112  Md.  625,  77  Atl.  112. 

A  recovery  can  be  had  against  a  fraternal 
order  on  the  presumption  of  death  arising 
from  seven  years'  unexplained  absence. 

McLaughlin  v.  Sovereign  Camp,  W.  W. 
97  Neb.  71,  L.R.A.1915B,  756,  149  N.  W. 
112;  Butler  v.  Supreme  Ct.  I.  0.  F.  53  Wash. 
118,  26  L.R.A.(N.S.)  293,  101  Pac.  481;  Mil- 
ler V.  Sovereign  Camp,  W.  O.  W.  140  Wis. 
fiOf),  28  L.R.A.(N.S.)  178,  133  Am.  St.  Rep. 
1095,  122  N.  W.  1126;  Kennedy  v.  Modern 
Woodmen,  149  111.  App.  471. 

The  fact  of  disappearance  does  not  reflect 
upon  the  validity  of  the  insurance,  where 
the  premiums  are  paid  after  the  disappear* 
ance  takes  place,  or  are  tendered  and  re- 
fused. 

Supreme  Comniandery,  O.  K.  G.  R.  v. 
Everding,  20  Ohio  C.  c'  689,  11  Ohio  C.  D. 
419. 

Pattison,  J.,  delivered  the  opinion  of 
the  court: 

Upon  the  application  of  William  Vit«- 
thum,  a  certificate  of  membership  in  the 
Royal  Arcanum,  a  fraternal  benefit  associa- 
tion, was,  on  the  16th  day  of  November, 
1889,  issued  to  him.  The  certificate  provid- 
ed that,  upon  the  conditions  therein  men- 
tioned, his  wife,  Louisa  C.  Vitzthum,  was 
to  be  paid  at  his  death,  out  of  the  widows' 
and  orphans*  benefit  fund,  the  sum  of  three 
thousand  dollars  ($3,000).  In  his  applica- 
tion is  found  the  following  clause:  "I  do 
hereby  .  .  .  agree  that  .  .  .  any  con- 
cealment of  facts  by  nie  in  this  application, 
or  my  suspension  or  expulsion  from  or  vol- 
untarily severing  my  connection  with  the 
order,  shall  forfeit  the  rights  of  myself  and 
L.R.A191TA. 


my  family,  or  dependents,  to  all  benefits 
and  privileges  therein.  I  agree  to  make 
punctual  payments  of  all  dues  and  assess- 
ments for  which  I  may  become  liable,  and 
to  conform  in  all  respects  to  the  laws,  rules, 
and  usages  of*  the  order  now  in  force  or 
which  may  hereafter  be  adopted  by  the 
same.*' 

The  certificate  issued  thereon  contained, 
among  others,  the  provision  that,  the  pay- 
ment to  the  beneficiary  was  to  be  made  only 
"upon  condition  that  said  member  complies 
in  the  future  with  the  laws,  rules,  and  reg- 
ulations now  governing  said  council  and 
fund  or  that  may  hereafter  be  enacted  by 
the  supreme  council  to  govern  said  council 
and  fund,"  and  only  ''in  accordance  with 
and  under  the  provisions  of  laws  governing 
said  fund,  upon  satisfactory  evidence  of  the 
death  of  said  member  and  upon  the  sur- 
render of  said  certificate,  provided  that  said 
member  is  in  good  standing  at  the  time  of 
his  death,"  etc. 

In  1900  the  supreme  council  of  the  associ- 
ation adopted  and  enacted  the  following 
by-laws. 

"Section  400.  (1)  An  officer  or  member 
of  a  council  who  has  knowledge  that  a  mem- 
ber had  disappeared  shall  at  once  inform 
the  council  thereof  and  thereupon  report  of 
such  disappearance  shall  be  forwarded  to 
the  supreme  secretary,  together  with  the 
date  as  nearly  as  may  be  determined  of 
the  disappearance,  the  circumstances  attend- 
ing the  same,  the  last  address  or  residence 
of  the  member  given  by  him  or  appearing 
upon  the  collector's  books,  and  of  the  bene- 
ficiary or  beneficiaries  of  such  member. 

"(2)  The  supreme  secretary  shall  imme- 
diately send  by  registered  mail  to  such 
member,  at  his  said  address  or  residence,  a 
copy  of  this  chapter  of  the  general  laws, 
making  a  record  of  such  sending,  and  mail 
notice  thereof  to  the  secretary  of  the  coun- 
cil, etc. 

"(3)  A  member  who  shall  fail  or  neglect 
to  furnish  to  the  council  either  by  presont- 
ing  liimself  in  open  council  at  a  stated 
meeting  and  then  and  there  declaring  the 
same,  and  having  due  record  made  of  such 
declaration,  or  by  writing  over  his  own  sig- 
nature deliv^cd  by  the  supreme  secretary, 
his  address,  including  both  place  of  busi- 
ness, if  any,  and  his  residence,  within  six 
consecutive  months  after  date  of  such  mail- 
ing to  said  member  by  the  supreme  secre- 
tary, shall  stand  suspended  from  all  rights, 
benefits,  and  privileges  of  the  order  upon 
and  after  the  date  upon  which  said  period 
of  six  months  expires,  and  no  assessments 
nor  dues  shall  thereafter  be  received  from 
him  or  on  his  account,  and  no  aetion  on  the 
part  of  said  council  or  any  officer  thereof 
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flhall  be  required  as  essentfal  to  such  for- 
feiture and  suspension/'    etc. 

We  will  assume  that  this  law  was  regu- 
larly and  properly  passed,  as  there  is  noth- 
ing in  the  record  to  show  that  it  was  not 
«o  passed.  Supreme  Conclave,  I.  O.  H.  v. 
Rehan,  119  Md.  94,  46  L.R.A.(]Sr.S.)  308, 
85  Atl.  1036,  Ann.  Cus.  1914D,  58. 

William  Vitzthura,  on  the  26th  day  of 
April,  1910,  abandoned  his  business,  left  his 
home,  wife,  and  family  in  the  city  of  Bal- 
timore, and  was  not  again  heard  from  by 
them  or  his  brethren  of  the  association,  al- 
though diligent  eflforts  were  made  to  dis- 
cover his  whereabouts,  until  July  20,  1914, 
when  he  was  found  in  a  hospital  in  the  city 
of  New  York,  where  he  died  a  short  time 
thereafter  on  August  4,  1914.  In  the  mean- 
time, in  August,  1913,  he,  pursuant  to  the 
by-law  to  which  we  have  just  referred,  had 
been  suspended  from  all  rights,  benefits, 
and  privileges  of  the  order,  and  from  and 
after  such  time  no  assessments  were  received 
by  the  order. 

This  suit  was  brought  by  the  wife,  his 
beneficiary  under  the  aforesaid  policy  or 
certificate  of  membership,  to  recover  the 
amount  named  in  the  certificate.  The 
chief  question  presented  by  this  appeal, 
which  is  raised  by  the  demurrers  to  the 
third  and  fourth  pleas,  is  whether  the  plain- 
tiff's right  to  recover  was  affected  by  her 
husband's  suspension  from  the  benefits  anB 
privileges  of  the  order  under  said  by-law, 
when,  at  the  time  he  became  a  member  of 
the  order,  there  was  no  by-law  permitting 
or  authorizing  it  to  suspend  one  of  its  mem- 
bers for  the  cause  mentioned  in  the  subse- 
quently passed  by-law. 

It  will  be  seen  that  the  question  here  pre- 
sented is  a  narrow  one.  The  facts  as  we 
liave  stated  them  are,  in  substance,  those 
stated  in  the  pleas,  and  were  therefore  ad- 
mitted by  the  demurrers  filed  to  such  pleas. 
The  demurrers  were  sustained  by  the  court 
below,  and  the  case  was  then  tried  upon 
the  remaining  pleas,  resulting  in  a  verdict 
for  the  phiintiff,  upon  which  a  judgment  was 
entered. 

This  court  said  in  the  recent  case  of  Su- 
preme Conclave,  I.  O.  H.  ▼.  Rehan,  supra: 
'That,  where  a  member  of  a  fraternal  bsne- 
fit  society  agrees  in  his  application  for  mem- 
bership to  be  bound  by  the  rules  or  laws 
then  in  force,  or  which  might  be  thereafter 
adopted,  the  society,  after  he  lias  become  a 
member,  may  enact  reasonable  rules  and 
amendments,  and  bind  him  to  their  observ- 
ance." Arold  V.  Supreme  Conclave,  I.  O.  H. 
123  Md.  678,  91  Atl.  829. 

In  that  case  this  cou^t  quoted  with  ap- 
proval from  Lange  v.  Koyal  Highlanders, 
76  Neb.  188,  10  L.R.A.(X.S.)  666,  121  Am. 
L.R.  A.191 7  A. 


St.  Rep.  786,  106  N.  W.  224,  110  N.  W. 
1110,  where  it  is  said  that  a  member  of  a 
fraternal  benefit  society  "who  agrees  in  his 
application,  or  has  the  agreement  incorpo- 
rated in  his  policy  *or  benefiit  certificate, 
that  he  will  comply  with  the  by-laws  of 
the  company  then  in  force  or  thereafter  to 
be  adopted,  is  bound  by  subsequent  by-laws 
the  same  as  those  in  force  at  the  time  his 
certificate  was  issued,  provided  that  such 
subsequent  by-laws  are  reasonable  in  their 
nature,  and  are  properly  adopted  in  con- 
formity of  the  rules  of  the  order,  and  the 
statutes  governing  such  association." 

We  must  therefore,  in  deciding  the  ques- 
tion presented,  determine  whether  the  by- 
law here  involved  is  a  reasonable  one.  In 
Supreme  Conclave,  I.  O.  H.  v.  Rehan  the 
fraternal  association  passed  a  by-law  reliev- 
ing the  order,  under  certain  conditions,  of 
the  payment  of  any  part  of  the  amount 
named  in  the  certificate,  and,  under  other 
conditions,  of  the  payment  of  a  part  only  of 
such  amount,  where  the  member,  sane  or 
insane,  committed  suicide.  In  that  case 
there  was  no  "suicide  law"  of  the  associa- 
tion in  force  at  the  time  the  certificate  was 
issued  to  and  accepted  by  the  member,  of 
whom  the  plaintiff  was  the  beneficiary,  and. 
as  in  this  case,  the  question  was  whether 
said  by-law  was  a  reasonable  one  and  bind- 
ing upon  the  plaintiff.  We  there  said:  In 
some  jurisdictions  "it  is  held  that  such  a 
retroactive  law  is  valid  so  far  as  it  relates 
to  members  committing  suicide  while  sane, 
but  is  invalid  so  far  as  it  attempts  to  affect 
the  rights  of  the  beneficiary  where  the  mem- 
ber has  taken  his  own  life  while  insane. 
This  is  the  position  taken  by  the  New  York, 
Virginia,  Minnesota,  and  some  other  courts, 
and  is  based  upon  reasons  manifestly  sound 
and  just  to  both  parties  to  the  contract." 

The  court  then,  after  quoting  from  some 
of  the  cases,  said:  "We  therefore  hold, 
upon  what  we  regard  as  the  safer,  sounder, 
and  more  reasonable  rule  upon  this  ques- 
tion, that  the  after- enacted  by-law  before 
us  is  not  binding  upon  the  plaintiff  if  her 
husband  took  his  own  life  while  insane,  but 
that  it  is  binding  upon  her  if  he  committed 
suicide  while  sane." 

In  one  instance  the  act  was  an  involun- 
tary one,  an  act  of  a  mentally  irresponsible 
person,  while  in  the  other  it  was  the  free 
and  voluntary  act  of  a  sane  person. 

The  trouble  in  cases  like  the  one  before  ur 
is  not  in  ascertaining  the  law  applicable 
thereto,  but  in  determining  the  question 
whether  the  new  or  after-enacted  law  is 
reasonable.  In  deciding  this  question  refer- 
ence should  be  had  to  the  nature  and  pur- 
pose of  the  contract,  read  in  the  light  of  the 
*  objects  of  the  order. 
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This  law  imposes  no  hardship  upon  the 
ni<^mber,  nor  does  it  deprive  him  of  any 
vested  right  acquired  under  the  contract 
with  the  defendant.  It  does  not  prevent  him 
from  changing  his  domicil  or  abode.  He 
may  do  so  with  impunity;  but,  should  he 
disappear  from  his  home  and  his  where- 
abouts be  unknown  to  the  order,  the  law  is 
then  invoked,  and»  if  he  cannot  be  located 
within  six  months  from  the  time  when  the 
first  effort  is  made  by  the  order  to  so  locate 
him,  or  if  he  does  not  comply  with  the  pro- 
visions of  the  by-law  within  such  time,  he 
is  suspended  from  the  rights  and  benefits  of 
the  order.  This  is  not  at  all  inconsistent 
with  his  agreement,  made  with  the  defend- 
ant at  the  time  he  was  admitted  into  the 
order;  for  at  such  time  he  expressly  agreed 
that,  should  he  voluntarily  sever  his  con- 
nection with  the  order,  such  act  of  his 
should  forfeit  the  rights  of  himself,  family, 
and  dependents,  to  all  benefits  and  privi- 
leges of  the  order. 

It  cannot  be  successfully  contended  that, 
in  a  practical  sense,  at  least,  he  had  not 
severed  his  connection  with  the  order.  He 
had  abandoned  his  business,  left  his  home, 
and  deserted  his  wife  and  children,  and  gone 
to  parts  unknown  to  them,  and  of  whom 
they  heard  nothing  for  more  than  four 
years,  and  then  only  through  another  noti- 
fying them  of  his  illness  in  a  hospital, 
where  he  shortly  thereafter  died.  It  may 
also  be  added  that  no  assessment  was  paid 
by  him  after  his  disappearance,  and,  so  far 
as  the  testimony  adduced  in  the  case  dis- 
closes, no  provision  was  made  by  him  for 
the  payment  of  the  same.  As  a  reason  for 
the  passage  of  the  by-law  it  is  stated  in 
the  fourth  plea  that  "The  experience  of  the 
defendant  in  the  disappearance  of  its  mem- 
bers showed  that  there  was  a  large  and  in- 
creasing number  of  such  cases  involving 
moral  turpitude  and  conduct  unbecoming 
members  of  the  order  and  causing  embar- 
rassment in  the  collection  and  disbursement 
of  the  widows'  and  orphans'  benefit  fund 
out  of  which  benefits  are    paid,    and    that 


these  disappearances  led  to  the  assertion  of 
claims  for  benefits  against  the  defendant, 
based  upon  the  presumption  of  death  after 
seven  years,  and  the  payments  of  such 
claims  under  the  judgments  of  the  courts,  or 
otherwise,  did  not  protect  the  defendant 
against  a  second  claim  under  the  members' 
benefit  certificate,  and  that  the  lives  of 
disappeared  members  did  not  attain  the 
normal  expectancy  of  life  upon  which  the 
table  of  assessments  is  based,  and  the 
widows'  and  orphans'  benefit  fund,  out  of 
which  benefits  are  paid,  is  impaired  thereby, 
and  that  said  disappearances  are  increas- 
ing from  year  to  year,  and  the  danger  to  the 
security  of  said  fund  is  annually  growing 
greater,  .  .  .  that  in  some  cases  the 
payment  of  the  dues  and  assessments  after 
disappearance  becomes  a  speculative  mat- 
ter, with  the  idea  that  after  seven  vears 
the  full  amoimt  of  the  benefit  may  be  ob- 
tained, .  .  .  and  that  the  spirit  of  onr 
laws  and  the  fundamental  idea  of  our  order 
are  violated  by  those  payments  by  outside 
parties,  which  serve  in  most  cases  to  keep 
among  our  brotherhood  an  unworthy  mem- 
ber, and  in  some  cases  to  carry  out  an  un- 
worthy speculation." 

The  by-law  involved  in  this  case,  wc 
think,  is  not  unreasonable,  and  is  there- 
fore binding  upon  the  plaintiff.  Having 
reached  this  conclusion,  the  demurrers  to 
the  pleas,  in  our  opinion,  should  have  been 
overruled,  and,  as  the  essential  facts  in  the 
case,  as  shown  by  the  evidence  taken  at  the 
trial,  are  practically  undisputed,  and  are 
consistent  with  the  statement  of  facts  con- 
tained in  the  pleas,  it  will  serve  no  useful 
purpose  to  send  the  case  back  for  a  new 
trial  to  be  determined  upon  such  facts.  We 
will  therefore  reverse  the  judgment  below 
without  granting  a  new  trial.  There  are 
other  questions  presented  by  the  appeal, 
but  'the  effect  of  our  ruling  upon  the  de- 
murrers make  it  unnecessary  to  pass  upon 
them. 

Judgment  reversed  without  a  new  trial, 
with  cost  to  the  appellant. 


Annotation — ^Validity  and  effect  of  by-law  of  mutual  benefit  society  sus- 
pending member  who  disappears. 


Generally,  as  to  reasonableness  of 
new  by-laws  as  implied  .  condition  of 
consent  to  change  of  by-law,  see  anno- 
tation to  Olson  V.  Court  of  Honor,  8 
L.R.A.(N.S.)  621. 

As  to  subsequent  by-law  excluding  or 

reducing  liability  in  case  of  suicide,  see 

annotation  to  Supreme  Conclave,  L  0. 

H.  V.  Rehan,  46  L.R.A.(N.S.)   308,  and 

Ijedy  V.  National   Council,  K.  &  L.   S. 

L.R.A.1915D,  1095. 
L.R.A.IOHA. 


Provisions  for  the  suspension  of 
members  upon  their  disappearance  ap- 
pear to  be  of  recent  origin.  Such  pro- 
visions are  closely  related  to  those 
which  provide  that  no  absence  or  dis- 
appearance of  a  member  without  proof 
of  actual  death  shall  entitle  a  bene- 
ficiary to  recovery.  (As  to  validity  of 
such  provisions,  see  note  to  Keith  v. 
Modem  Woodmen,  L.R.A.1915B,  793.) 
ProviBions  of  the  latter  kind  relate  to 
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the  character  of  evidence  necessary  to 
establish  a  cause  of  action,  while  the 
effect  of  those  first  mentioned  is  to 
work  a  suspension  of  the  member  upon 
his  disappearance,  and  thus  terminate 
the  contract  of  insurance. 

The  decision  in.  Royal  Arcanum  v. 
ViTZTJUM,  ante,  179,  upholding  a  by- 
law, passed  after  the  insured  became  a 
member,  providing  for  the  suspension 
of  members  of  a  mutual  benefit  society 
who  disappear,  the  insured  having 
agpreed  by  the  terms  of  his  application 
and  certificate  of  membership  to  be 
bound  by  by-laws  subsequently  passed, 
is  supported  by  Apitz  v.  Supreme 
Lodge,  K.  L.  H.  infra,  183. 

In  McLaughlin  v.  Sovereign  Camp, 
W.  W.  (1914)  97  Neb.  71,  L.B.A.1915B, 
756, 149  N.  W.  112,  however,  it  was  held 
that,  in  the  absence  of  evidence  that 
the  insured  was  alive  when  the  by-law 
was  adopted,  an  insurer  could  not  de- 
feat a  recovery  on  a  certificate  on  the 
life  of  one  who  had  disappeared,  on  the 
ground  of  a  violation  of  a  by-law 
adopted  three  years  after  the  insured 
had  last  been  heard  from,  which  pro- 
vided that  any  member  who  should  ab- 
scond, remove,  or  depart  from  his  home 
or  last  place  of  residence,  and  remain 
away  for  a  period  of  one  year,  and  not 
report  to  the  clerk  of  his  camp,  his  lo- 
cation, with  postoffice  address,  should 
thereby  forfeit  his  membership,  and  his 
beneficiary  certificate  should  become 
null  and  void,  and  which  also  provided 
that  the  absence  or  disappearance  of  a 
member  from  his  last  known  place  of 
residence  for  any  length  of  time  should 
not  be  suf&eient  evidence  of  the  death 
of  such  member,  and  that  no  right 
should  accrue  under  his  certificate, 
since  it  was  clear  that  if  the  insured's 
death  occurred  before  the  adoption  of 
the  by-law,  there  could  have  been  no 
violation  of  it  by  him.    It  was  unnec- 


essary for  the  court  in  this  case  to  pass 
upon  the  reasonableness  of  the  by-law 
in  question. 

In  Supreme  Ruling,  F.  M.  C.  v.  Hos- 
kins  (1914)  —  Tex.  Civ.  App.  — ,  171  S. 
W.  812,  where  the  local  secretary  of  a 
benefit  society  whose  risks  were  taken 
over  by  the  defendant  order  also  acted 
as  the  defendant's  collector,  and  knew 
that  the  person  insured  by  the  certifi- 
cate in  suit  had  disappeared,  and  that 
his  whereabouts  were  unknown,  and 
communicated  those  facts  to  the  benefit 
society  and  to  the  defendant,  but  no  at- 
tempt was  made  to  suspend  the  insured, 
and  his  dues  were  received,  and  no  no- 
tice was  given  the  one  paying  them  that 
proof  of  the  member's  location  or  resi- 
dence was  necessary,  it  was  held  that 
the  defendant  was  precluded  from  as- 
serting that  the  insured  was  suspended 
by  virtue  of  a  by-law  providing  that  any 
member  who  should  abscond,  remove,  or 
depart  from  his  home,  or  last  place  of 
residence,  and  remain  away  for  a  period 
of  one  year,  and  not  report  to  the  sec- 
retary of  his  chapter  his  location,  his 
postoffice  address,  should  thereby  for- 
feit his  membership,  and  his  certificate 
should  become  null  and  void,  and  that 
the  secretary  should  not  receive  from 
any  person  any  monthly  assessment, 
special  assessment,  dues  or  fines  for  or 
on  account  of  any  member  who  had  been 
absent,  and  whose  residence  had  been 
unknown  for  one  year,  but  that  he 
should  notify  the  person  offering  to 
make  such  payments  that  proof  of  the 
member's  location  or  residence  was  nec- 
essary, and  should  at  once  suspend  the 
member,  and  report  his  action  to  the 
supreme  secretary,  with  his  reasons 
therefor,  together  with  the  postoffiee  ad- 
dress of  the  beneficiary  and  the  last 
known  residence  of  the  member. 

J.  T.  W. 


TLIilNOIS  SUPREME  COURT. 

LIZZIE  APITZ,  Plflf.  in  Certiorari, 

V. 

SUPREME  LODGE  KNIGHTS  &  LADIES 

OF  HONOR. 

(274  111.  196,  113  N.  E.  63.) 

Evidence  —  presumption  —  from  seven 
years'  absence  —  time  of  death. 

1.  No  presumption  of  death  at  any  par- 
ticular time  arises  from  absence  unaccount- 
ed for  for  a  period  of  seven  years. 
For  other  cases,  see  Evidence,  II.  e,  S,  in 

Dig.  i-52  N.  '8. 
L.ILA.1917A. 


Insurance  ^  by-law  suspending  disap- 
pearing member  ^  validity. 

2.  A  by-law  of  a  mutual  benefit  society, 
suspending  a  member  who  disappears,  is 
reasonable,  so  as  to  be  within  the  operation 
of  a  provision  in  the  certificate  requiring 
members  to  conform  to  rules  subsequently 
adopted. 
For  other  c(ises,  see  Insurance,  III,  a,  in  Dig. 

1-^2  A\  8. 

(June  22,  1916.) 

Note.  •—  As  to  presumption  of  time  of 
death  of  one  presumed  to  be  dead  after 
seven  years'  absence,  unheard  of,  see  notes 
to  Butler  v.  Supreme  Court,  I.  0.  F.  26 
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CERTIORARI  to  the  Appellate  Codrt, 
Second  District,  to  review  a  Judgment 
reversing  a  judgment  of  the  Circuit  Court 
for  Winnebago  County  in  plaintiff's  favor 
in  an  action  brought  to  recover  the  amount 
alleged  to  be  due  on  a  benefit  certificate. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Roy  F.  Hall,  for  plaintiff  in  cer- 
tiorari: 

At  the  end  of  seven  years,  death  is  pre- 
sumed, and  the  right  to  sue  then  exists;  the 
claim  of  death  can  then  be  proved,  but  the 
particular  time  of  death  within  the  seven 
years  may  be  determined  from  the  circum- 
stances of  each  particular  case. 

\Miiting  V.  Nicholl,  46  111.  230,  92  Am. 
Dec.  248. 

The  presumption  that  deceased  lived  at 
the  end  of  seven  years  may  be  overcome  by 
stronger  conflicting  presumptions;  as  where 
that  of  innocence  conflicts  with  the  pre- 
sumption of  life,  in  which  the  latter  gives 
way  and  the  presumption  of  innocence  ob- 
tains. 

Reedy  v.  Millizen,  155  111.  636;  Johnson 
v.  Johnson,  114  111.  611,  55  Am.  Rep.  883, 
3  N.  E.  232. 

The  contract  will  be  liberally  construed 
in  favor  of  the  insured,  and  strictly  con- 
strued against  tlie  insurer,  and  where  two 
interpretations,  equally  reasonable,  are  pos- 
sible, that  construction  should  be  adopted 
which  will  enable  the  beneficiarv  to  recover. 

Grand  Legion,  K.  A.  v.  Beaty,  224  III. 
346,  8  L.R.A.(N.S.)  1124,  79  K  E.  665,  8 
Ann.  Cas.  160;  Zeman  v.  North  American 
Union,  263  111.  304,  105  N.  E.  22;  Terwil- 
liger  V.  National  Masonic  Acci.  Asso.  107 
III.  9,  63  N.  E.  1034. 

In  construing  tlie  contract  between  the 
beneficiarj'  member  and  the  corporation,  the 
application,  the  conbtitution  and  by-laws 
existing  at  that  time,  and  the  certificate 
are  construed  together  as  the  contract  be- 
tween the  parties. 

Fullenwider  v.  Supreme  Council,  R.  L.  180 
III.  621,  72  Am.  St.  Rep.  239,  54  N.  E.  486; 
Lehman  v.  Clark,  174  III.  279,  43  L.R.A. 
648,  51  N.  E.  222;  Love  v.  Modern  Wood- 
men, 259  111.  102,  L.R.A.--,  — ,  102  N.  E. 
183;  Covenant  Mut.  Life  Asso.  v.  Kentner, 
188  111.  431,  58  N.  E.  966;  Niblack,  Ben. 
Soc.  2d  ed.  §  26;  Peterson  v.  Gibson,  191 
III.  365,  54  L.R.A.  830,  8.5  Am.  St.  Rep. 
263,  61  N.  E.  127;  Metropolitan  Safety 
Fund    Accl.    Asso.    v.    Windover,    137    III. 


434,  27  N.  E.  638;  United  Brotherhood  C. 
&  J.  v.  Fortin,  107  111.  App.  306. 

Even  where  an  association  has  power  to 
make  a  by-law  which  shall  enter  into  and 
change  an  existing  contract,  yet  the  by- 
law must  purport  on  its  face  to  apply  to 
existing  contracts,  and,  in  the  absence  of  a 
clear  intention  to  do  so,  the  law  presumes 
that  the  by-law  was  intended  to  have  a 
prospective  effect  only. 

Kaemmerer  v.  Kaenimerer,  231  III.  154, 
83  N.  E.  133;  Modern  Woodmen  v.  Weiland, 
109  III.  App.  340;  Haley  v.  Supreme  Ct 
of  Honor,  139  III.  App.  478. 

A  by-law  passed  after  the  issuance  of  a 
benefit  certificate  will  not  be  held  to  be  re- 
troactive and  applicable  to  certificates  then 
in  force  unless  the  intention  that  it  shall 
be  so  operative  is  expressly  declared,  or 
must  necessarily  be  implied  from  its  lan- 
guage. 

Marshall  v.  Modern  American  Fraternal 
Order,  184  111.  App.  224. 

Messrs.  Carpenter  &  St.  John  and  Ash- 
craft  &  Ashcraft,  for  defendant  in  cer- 
tiorari : 

The  contractual  relation  is  unilateral,  and 
the  member  is  not  bound  to  pay  or  main- 
tain his  membership. 

Lehman  v.  Clark,  174  111.  279,  43  L.R.A. 
648,  51  N.  E.  222. 

The  beneficiary  has  no  interest  in  a  bene- 
fit certificate  during  the  life  of  the  member. 

Hoeft  V.  Supreme  Lodge,  K.  H.  113  Cal. 
91,  33  L.R.A.  174,  45  Pac.  185;  1  Bacon, 
Ben.  Soc.  3d  ed.  §  291,  p.  705;  Railway" 
Pass.  &  F.  C.  Mut.  Aid  &  Ben.  Asso.  v. 
Leonard,  82  111.  App.  214;  Van  Frank  v. 
United  States  Masonic  Benev.  Asso.  158  111. 
560,  41  N.  E.  1005;  Hansen  v.  Supreme 
Lodge,  K.  H.  140  111.  301,  29  N.  E.  1121; 
Benes  v.  Supreme  Lodge,  K.  L.  H.  231  111. 
134,  14  L.R.A.  (N.S.)  540,  121  Am.  St.  Rep. 
304,  83  N.  E.  127 ;  2  May.  Ins.  §  552. 

The  contract  between  Apitz  and  the  de- 
fendant association  provided  it  could  be 
changed  by  subsequent  laws. 

Quinn  v.  North  American  Union,  162  III. 
App.  819. 

The  by-law  covering  disappearance  a])- 
plied  to  the  contract  existing  between  Apitz 
and  the  association. 

Pride  V.  Switchmen's  Union,  178  III.  App. 
434;  Murphy  v.  Nowak,  223  III.  301,  7 
L.R.A.(N.S.)  393,  79  N.  E.  112;  Supreme 
Council,  R.  A.  v.  McKnight,  238  111.  349,  87 
N.  E.  299;  Baldwin  v.  Begley,  185  III.  180. 
56  N.  E.  1065. 


L.R.A.(X.S.)  294,  and  McLaughlin  v.  Sov- 
ereign Camp.  W.  W.  L.R.A.1915B,  756;  and 
see  also  Quaker  Realty  Co.  v.  Starkey, 
L.R.A.1915D,  176,  and  Page  v.  Modern 
Woodmen,  L.R.A.1916F,  438.  The  general 
subject  of  presumption  of  death  from  ab- 
L.R'.A.]917A. 


sence  is  discussed  in  the  note  to  Modern 
I  Woodmen  v.  Ghromley,  L.R.A.1915B,  728. 
As  to  validity  and  effect  of  by-law  of  mu- 
tual benefit  society,  suspending  member  who 
disappears,  see  Royal  Arcanum  v.  Vitzthum, 
ante,  179,  and  note. 
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The  by-laws  are  legal  and  reasona'ble. 

1  Bacon,  Ben.  Soc.  S  ^^^i  Supreme  Gom- 
manderj,  K.  G.  R.  v.  Ainswortli,  71  Ala. 
436,  46  Am.  Rep.  332;  Supreme  Lodge,  K. 
P.  T.  Kutscher,  179  IlL  340,  70  Am,  St.  Rep. 
115,  63  N.  £.  620;  Supreme  Lodge,  K.  P. 
T.  Trebbe,  179  111.  348,  70  Am.  St.  Rep. 
120,  53  N.  E.  730;  Pold  v.  North  American 
Union,  261  111.  433,  104  N.  E.  4;  Supreme 
Lodge,  K.  P.  V.  Knight,  117  Ind.  489,  3 
L.JR.A.  409,  20  N.  £.  479;  Stohr  v.  San 
Francisco  Musical  Fund  Soc.  82  Cal.  557, 
22  Pac.  1126;  Ellerbe  v.  Faust,  119  Mo. 
653,  25  LJt.A.  149,  25  S.  W.  390;  Loeffler 
▼.  Modem  Woodmen,  100  Wis.  79,  75  N.  W. 
1012;  Langnecker  y.  Grand  Lodge,  A.  0. 
U.  W.  Ill  Wis.  279,  65  L.R.A.  185,  87  Am. 
St.  Rep.  860,  87  N.  W.  293;  Gilmore  v. 
Knights  of  Columbus,  77  Conn.  55,  107  Am. 
St.  Rep.  17,  68  Atl.  223,  1  Ann.  Gas.  715; 
Norton  v.  Catholic  Order  of  Foresters,  138 
Iowa,  464,  24  L.R.A.(N.S.)  1030,  114  N.  W. 
893;  Ury  v.  Modern  Woodmen,  149  Iowa, 
706,  127  N.  W.  665;  Pride  v.  Switchmen's 
Union,  178  IlL  App.  434. 

The  by-law  enacted  in  1899,  limiting  the 
time  in  which  suit  could  be  brought  after 
the  death  of  a  member,  was  a  valid  and 
legal  by-law. 

Lcfiher  v.  United  States  Fidelity  k  G.  Co. 
239  111.  502,  88  N.  E.  208;  19  Am.  &  Eiig. 
Knc.  Law,  2d  ed.  264;  Riddlesbarger  v. 
Hartford  F.  Ins.  Co.  7  Wall.  386,  19  L.  ed. 
257;  Peoria  M.  &  F.  Ins.  Co.  v.  WUitehill, 
25  111.  466;  Metropolitan  Acci.  Asso.  v,  Clif- 
ton, 63  111.  App.  152;  Heffron  v.  Rochester 
German  Ins.  Co.  119  111.  App.  566;  Ronan 
V.  Michigan  Mut.  L.  Ins.  Co.  96  111.  App. 
355;  May,  Ins.  4th  ed.  §  478;  Cay  wood  v. 
Supreme  Lodge,  K.  L.  H.  171  Ind.  410,  23 
L..ILA.(N.S.)  304,  131  Am.  St.  Rep.  253,  86 
N.  £:  482,  17  Ann.  Cae.  603. 

The  by-laws  relied  upon  were  properly 
proved  and  in  evidence. 

Supreme  Lodge,  K.  P.  v.  Kutscher,  179 
IlL  340,  70  Am.  St.  Rep.  115,  53  N.  E.  620; 
Supreme  Lodge,  K.  P.  v.  Trebbe,  179  111. 
348,  70  Am.  St.  Rep.  120,  53  N.  £.  730; 
1  Bacon,  Ben.  Soc.  p.  164;  Kniglits  & 
Ladies  of  America  v.  Weber,  101  111.  App. 
488;  Richardson  v.  Union  Gong.  Soc.  68  N. 
H.  188;  1  Thomp.  Corp.  §  943;  Sayre  v, 
Louisville  Union  Benev.  Asso.  1  Dur.  143, 
85  Am.  Dec.  613. 

Fanner,  J.,  delivered  the  opinion  of  the 
court: 

Defendant  in  certiorari  is  a  fraternal 
benefit  association.  December  29,  1894,  it 
issued  a  benefit  certificate  to  August  F. 
Apitz  in  which  plaintiff  in  certiorari  was 
named  as  beneficiary.  Apitz  disappeared 
from  his  home  November  7,  1905,  and  has 
not  since  been  heard  from*  PlaintifT  in 
LR.A.19i7A. 


certiorari,  as  beneficiary,  brought  an  action 
in  assumpsit  in  the  circuit  court  of  Winne- 
bago coimty  on  the  certificate  September  23, 
1913.  By  one  count  of  the  declaration 
Apitz's  death  was  alleged  to  have  occurred 
on  the  day  of  his  disappearance;  by  another, 
that  his  death  occurred  within  one  year 
from  the  time  of  his  disappearance;  and 
by  a  third  count,  that  it  occurred  at  the 
end  of  seven  years  from  the  date  of  his  dis- 
appearance. Defendant  in  certiorari  filed 
the  general  issue,  and  also  gave  notice  it 
would  rely  upon  two  by-laws,  §§  3  and  9, 
known  as  the  "limitation"  and  "disappear- 
ance" by-laws.  Section  3  (the  limitation 
by-law),  which  limited  the  time  within 
which  a  beneficiary  might  bring  suit  to  one 
year  from  the  date  of  the  member's  death, 
in  the  view  we  take  of  the  case,  need  not  be 
set  out  or  discussed.  The  trial  court  in- 
structed the  jury  that,  if  Apitz  did  not  die 
within  one  year  from  the  date  of  his  dis- 
appearance, the  verdict  should  be  for  de- 
fendant, and  submitted  an  interrogatory  for 
the  jury  to  find  specially  whether  he  died 
within  one  year  from  November  7,  1905 
(the  date  of  his  disappearance),  which  the 
jury  answered  affirmatively,  and  by  their 
general  verdict  found  for  plaintiff  in  the 
sum  of  $1,480.  Tlie  court,  after  requiring 
a  remittitur  of  $355,  overruled  a  motion  for 
a  new  trial  and  rendered  judgment  on  the 
verdict  for  $1,045.  On  appeal  to  the  ap- 
pellate court  for  the  second  district,  that 
court  reversed  the  judgment,  with  a  find- 
ing of  fact  that  Apitz  died  November  7, 
1912,  and  that,  under  the  by-laws  of  de- 
fendant, to  which  the  certificate  sued  on 
was  subject,  he  stood  suvspended  after  No- 
vember 7,  1906,  and  that  the  plaintiflf  had 
no  cause  of  action  upon  the  certificate.  The 
case,  comes  to  this  court  by  writ  of  certio- 
rari. 

We  agree  with  the  appellate  court  that 
there  was  no  evidence  introduced  on  tlio 
trial  to  justify  the  finding  of  the  jury  that 
the  death  of  Apitz  occurred  within  a  year 
from  the  date  of  his  disappearance,  nor,  in 
fact,  that  his  death  occurred  at  any  par- 
ticular time.  Apitz  was  never  seen  or 
heard  of  after  November  7,  1905.  No  rea- 
sons for  nor  explanation  of  his  disappear- 
ance were  proven  on  the  trial,  and  the  fact 
of  his  death  rests  upon  the  presumption  of 
law  from  seven  years*  absence.  The  finding 
of  fact  by  the  appellate  court  may  be  treat- 
ed as  a  finding  that  Apitz  did  not  die  with- 
in a  year  from  the  date  of  his  disappear- 
ance. The  plaintiff  in  certiorari  paid  the 
benefit  assessments  for  one  year  after  her 
husband's  disappearance,  including  Novem- 
ber, 1906,  when  she  was  notified  by  defend- 
ant in  certiorari  i!hat  the  payments  of  as- 
sessments would  no  longer  be  received. 
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The  legal  presumption  from  his  continued 
absence  for  seven  years  establishes  the  fact 
of  Apitz's  death,  and  the  time  he  is  first  to 
be  accounted  as  dead  is  the  end  of  the  pe- 
riod of  seven  years.  In  the  absence  of  evi- 
dence to  the  contrary  there  is  no  presump- 
tion that  death  occurred  at  any  particu- 
lar time,  but  at  the  end  of  the  period  of 
seven  years'  absence,  on  grounds  of  public 
policy,  the  law  presumes  him  to  be  dead. 
Whiting  V.  Nicholl,  46  111.  230,  92  Am.  Dec. 
248;  Johnson  v.  Johnson,  114  111.  611,  55 
Am.  Rep.  883,  3  N.  E.  232;  Donovan  v. 
Major,  253  III.  179,  97  N.  E.  231.  The  main 
question,  therefore,  for  our  consideration, 
is  whether  §  9  of  the  by-laws  of  defendant 
in  certiorari  is  valid  and  was  binding  on 
Apitz.  Said  §  9  is  as  follows:  "Sec.  9. 
It  shall  be  the  duty  of  a  relief  fund  member 
of  the  order  to  notify  the  secretary  of  his 
lodge  of  any  permanent  change  of  residence, 
and,  as  far  as  practicable,  to  keep  the  secre- 
tary advised  of  his  postoffice  address.  If 
any  such  member  shall  so  fail  and  shall 
change  his  rec^idence  or  usual  place  of 
abode,  or  shall  disappear  from  the  place  or 
neighborhood  in  which  he  shall  have  usually 
resided,  and  his  residence  shall  not  be 
known  to  his  family  or  tlie  secretary  of  his 
lodge,  and  cannot  be  ascertained  after  rea- 
sonably diligent  inquiry,  and  such  disap- 
pearance shall  be  continued  for  one  year, 
such  member  shall  stand  suspended  as  in  case 
of  suspension  for  the  nonpayment  of  assess- 
ments or  dues,  and  the  financial  secretary 
of  his  lodge  shall  not  receive  the  assessment 
or  dues  from  any  person.  If  such  member 
shall  reappear  and  shall  make  known  his 
place  of  abode  and  shall  desire  to  become 
reinstated,  he  may  avail  himself  of  the 
privilege  of  the  reinstatement  law  of  the 
order  by  complying  with  the  requirements  of 
the  same  within  the  time  required,  as  in 
case  of  reinstatement  of  members  suspended 
for  nonpayment  of  assessments  or  dues." 

Plaint  ifT  in  certiorari  contends  said  by- 
law  is  unreasonable  and  does  not  apply 
to  the  contract  between  Apitz  and  defend- 
ant in  certiorari.  Tlie  trial  court  held  the 
by-law  to  be  binding  and  valid  when  it  in- 
structed the  jury  that,  if  Apitz  did  not  die 
within  one  year  from  the  date  of  his  dis- 
appearance, the  verdict  should  be  for  the 
defendant,  and  plaintiff  in  certiorari  as- 
signed no  cross-error  upon  that  ruling.  The 
appellate  court  approved  that  ruling,  and, 
under  the  condition  of  the  record  as  pre- 
sented to  us,  we  might  decline  to  consider 
the  question  now  raised  as  to  the  effect 
of  said  by-law  upon  the  contract.  However, 
we  have  considered  the  question,  and  are  of 
opinion  the  by-law  is  valid  and  applicable  to 
the  contract  between  Apitz  and  defendant  in 
certiorari.  The  contract  was  not  materially 
1..R.A.1917A. 


different  from  many  other  fraternal  insur- 
ance contracts  passed  upon  by  this  court 
It  was  conditioned  upon  the  member  con- 
forming in  all  respects  to  the  laws,  rules, 
and  usages  of  the  society  "now  in  force  or 
which  may  hereafter  be  adopted  by  the 
same,"  and  it  was  agreed  that  in  case  of 
Apitz's  suspension  from  the  order  he  should 
forfeit  the  right  of  his  beneficiaries  to  all 
benefits  and  privileges  under  the  contract. 
Section  9  was  adopted  after  Apitz  had 
joined  the  society.  We  have  held  that  the 
beneficiary  has  no  vested  interest  in  the 
certificate,  and,  where  the  contract  between 
the  member  and  the  society  reserves  the 
right  to  the  society  to  amend  or  change  the 
by-laws,  and  the  member  agrees  to  be 
bound  thereby,  and  accepts  the  certificate 
under  those  conditions,  subsequently  enact- 
ed by-laws  are  binding  upon  him.  Supreme 
Council,  R.  A,  v.  McKnight,  238  111.  349, 
87  N.  E.  299,  and  cases  there  cited.  "A 
party  cannot  claim  the  right  to  have  a 
contract  remain  unaltered  when  the  con- 
tract itself  provides  that  it  may  be 
changed."  Baldwin  v.  Begley,  185  111.  180, 
56  N.  E.  1065. 

We  are  of  opinion  the  by-law  (§  9) 
was  not  invalid  as  being  unreasonable.  By- 
laws of  a  similar  nature  have  been  sustained 
in  Kelly  v.  Supreme  Council,  C.  M.  B.  A. 
46  App.  Div.  79,  61  N.  Y.  Supp.  394,  and 
in  McGovem  v.  Brotherhood,  L.  F.  A  E. 
21  Ohio  C.  D.  243,  afiirmed  without  an 
opinion  in  85  Ohio  St.  460,  98  N.  E.  1128. 
The  by-law  was  no  more  unreasonable  than 
by-laws  passed  subsequent  to  issuing  the 
benefit  certificate,  forfeiting  the  benefit  when 
the  insured  changed  his  employment  to  cer- 
tain prohibited  occupations  or  committed 
suicide,  and  such  by-laws  have  been  sus- 
tained. Supreme  Lodge,  K.  P.  v.  Kutscher, 
179  111.  340,  70  Am.  St.  Rep.  115,  53  N. 
E.  620 ;  Supreme  Lodge  K.  P.  v.  Trebbe,  179 
111.  348,  70  Am.  St.  Rep.  120,  63  N.  E. 
730;  Ellerbe  v.  Faust,  119  Mo.  653,  25 
L.R.A.  149,  25  S.  W.  390;  Langnecker  v. 
Grand  Lodge,  A.  0.  U.  W.  Ill  Wis.  279, 
55  L.R.A.  185,  87  Am.  St.  Rep.  860,  87 
N.  W.  293;  Norton  v.  Catholic  Order  of 
Foresters,  138  Iowa,  464,  24  L.R.A.(N.S.) 
1030,  114  N.  W.  893. 

Plaintiff  in  certiorari  insists  proper  pre- 
liminary proof  was  not  made  on  the  trial 
to  justify  admitting  the  by-law  in  evidence. 
No  •  cross-error  was  assigned  by  plaintiff  in 
certiorari  on  the  appeal  to  the  appellate 
court  upon  this  ruling,  nor  was  the  specific 
objection  that  it  was  not  shown  the  by-law 
was  adopted  by  a  two- thirds  vote  of  all  the 
members  present  at  a  regular  meeting  or 
session  of  the  Supreme  Lodge  made  at  the 
trial.  A  consideration  of  the  proof,  how- 
ever, satisfies  us  that  there  was  no  error 
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committed  by  the  trial  court  in  admitting 
the  by-law  in  evidence  as  a  by-law  of  the 
iociety.  Apitz  stood  suspended  after  the  ex- 
piration of  a  year  from  the  date  of  his 
disappearance,  and  under  said  by-law  (§9) 


his  contract  was  forfeited  and  all  right  of 
recovery  of  benefits  barred. 

The  judgment  of  the  Appellate  Court  is 
affirmed. 


0KLAH03fA  SVPRIDME  COURT. 

SAMUEL  C.  DAVIS,  Plff.  in  Err., 

V. 

C.  E.  FOLEY. 
(—  Okla.  — ,  159  Pac.  646.) 

Jad^ment  ^  action  to  enforce. 

1.  An  action  may  be  maintained  upon  a 
judgment,  although  the  judgment  creditor 
has  the  right  to  issue  an  execution  thereon. 
For  other  cases,  see  Judgment,  VL  a,  in  Dig. 

1-52  N,  8. 

liiniitation  of  actions  ^  judgmeut. 

2.  An  action  may  be  brought  in  the  courts 
of  this  state  upon  a  judgment  obtained  in 
the  United  States  court  for  the  Indian  Ter- 
ritory, at  any  time  within  ten  years  after 
the  rendition  of  such  judgment;  the  proper 
statute  of  limitations  applicable  thereto  oe- 
ing  §  4487,  Mansfield's  Digest  of  the  Laws 
of  Arkansas,  in  force  in  the  Indian  Terri- 
tory at  the  time  the  judgment  was  ren- 
dered. 

For  other  cases,  see  Limitation  of  Action, 
III.  t,  in  Dig,  1-52  N.  B. 

(July  26,  1916.) 

ERROR  to  the  District  Court  for  Tulsa 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
the  amount  due  on  a  judgment  obtained  by 
plaintiff  against  defendant  in  the  United 
States  Court.    Affirmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  Biddison  A  Campbell,  for  plain- 
tiff in  error: 

The  right  of  action  on  the  judgment  in 
this  case  was  barred  by  the  statutes  of  limi- 
tation. 

Patterson  v.  Rousney,  —  Okla.  — ,  159 
Pac.  636;  Anderson  v.  Kennedy,  —  Okla. 
— ,  152  Pac.  123;  Hanly  v.  Carneal,  14 
Ark.  524;  Warner  v.  Bartle,  39  App.  Div. 
91,  56  N.  Y.  Supp.  585;  25  Cye.  987;  Mer- 
chants' Nat.  Bank  v.  Braithwaite.  7  N.  D. 
358,  66  Am.  St.  Rep.  653,  75  N.  W.  244;  Os- 
borne v.  Lindstrom,  9  N.  D.  1,  46  L.R.A. 
715,  81  Am.  St.  Rep.  516,  81  N.  W.  72; 
Clay  V.  Iseminger,  187  Pa.  108,  41  Atl.  38; 

Headnotes  by  Burfobd,  C. 

Note.  ^  For  right  to  sue  upon  domestic 
judgment  upon  which  execution  may  be  is- 
sued,  see   annotation   following   this   case, 
post,  189. 
I>.R.A.1917A. 


Wrightman  v.  Boone  County,  82  Fed.  412, 
31  C.  C.  A.  570,  60  U.  S.  App.  100,  88  Fed. 
435. 

Messrs.  H.  D«  Mason,  Horace  Speed, 
Gray  Carroll,  C.  S.  Walker,  and  Rem- 
ington Rogers,  for  defendant  in  error: 

The  right  of  plaintiff  to  have  execution 
issued  on  his  first  judgment  did  not  pre- 
clude his  right  to  sue  thereon. 

Hummer  v.  Lamphear,  32  Kan.  439,  49 
Am.  Rep.  491,  4  Pac.  *865;  Ames  v.  Hoy,  12 
Cal.  11;  Fletcher  ▼.  Bickman,  91  C.  C.  A. 
353,  165  Fed.  403. 

A  statute  of  limitation  runs  against  a 
right  of  action  only  from  the  time  when 
such  riglit  of  action  is  subjected  to  the 
said  statute. 

Wakeman  ▼.  Peter,  —  Okla.  — ,  152  Pac. 
455;  Lewis  v.  Lewis,  7  How.  778,  12  L,  ed. 
910;  Sohn  V.  Waterson,  17  Wall.  596,  21 
L.  ed.  737 ;  Southgate  v.  Frier,  8  Okla.  435, 
57  Pac.  841 ;  Swamp  Land  Dist.  v.  Glide, 
112  Cal.  90,  44  Pac.  451. 

Where  a  new  statute  of  limitations  is 
passed  shortening  the  period  in  which  a 
suit  can  be  brought  on  a  right  of  action,  the 
statute  will  be  given  prospective  effect  only, 
unless  it  clearly  appears  that  the  legisla- 
ture intended  it  to  have  a  retrospective  ef- 
fect. 

25  Cyc.  991;  Crothers  v.  Edison  Electric 
Co.  149  Fed.  606;  Re  Mosher,  24  Okla.  61, 
24  L.R.A.(N.S.)  530,  102  Pac.  705,  20  Ann. 
Cas.  209;  Southgate  v.  Frier,  8  Okla.  435, 
57  Pac.  841;  Friedmann  v.  McGowan,  1 
Penn.  (Del.)  436,  42  Atl.  723;  Wood,  Limi- 
tations of  Actions,  3d  ed.  §§  11,  12. 

The  statute  of  limitations  which  con- 
trolled when  this  action  was  brought  was 
not  intended  to  be  given  a  retrospective 
effect. 

Crothers  v.  Edison  Electric  Co.  149  Fed. 
606;  Moore  ▼.  Brownlield,  7  Wash.  26,  34 
Pac.  199;  Swamp  Land  Dist.  v.  Glide,  112 
Cal.  90,  44  Pac.  451 ;  Gillette  v.  Hubbard,  3 
Mont.  416;  Rotchford  v.  Union  R.  Co.  25 
R.  I.  70,  54  Atl.  932;  Friedmann  v,  Mc- 
Gowan, 1  Penn.  (Del.)  436,  42  Atl.  723; 
Re  MoBher,  24  Okla.  61,  24  L.R.A.(N.S.) 
530,  102  Pac.  705,  20  Ann.  Cas.  209;  South- 
gate  v.  Frier,  8  Okla.  435,  57  Pac.  841; 
Huber  v.  Zimmerman,  8  Okla.  573,  58  Pac. 
737 ;  Anderson  v.  Kennedy,  —  Okla.  — ,  152 
Pac.  123. 

In  the  absence  of  an  express  provision  in 
the  statute  as  to  a  definite  period  after  said 
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statute  goes  into  eflfect  during  which  ac- 
tions may  be  brought  on  causes  which  have 
already  accrued,  the  statute  will  be  con- 
strued to  have  a  prospective  effect  only.  | 
Koshkonong  v.  Burton,  104  U.  S.  668,  26  | 
L.  ed.  886;  Wrightman  v.  Boone  County, 
82  Fed.  412,  31  C.  C.  A.  570,  60  U.  S.  App. 
100,  88  Fed,  435;  Sohn  v.  Waterson,  17 
Wall.  596,  21  L.  ed.  737 ;  Crothers  v.  Edison 
Electric  Co.  149  Fed.  606 ;  Gilbert  v.  Acker- 
man,  159  N.  Y.  118,  45  L.R.A.  118,  53  N.  E. 
753;  Slover  v.  Union  Bank,  115  Tenn.  347, 
1  L.R.A.(N.S.)  628,  89  S.  W.  399;  Baer  v. 
Choir,  7  Wash.  638,  32  Pac.  776,  36  Pac. 
286;  Packscher  v.  Fuller,  6  Wash.  537,  33 
Pac.  876;  Moore  v.  Brownfleld,  7  Wash.  26, 
34  Pac.  199;  Swamp  Land  Dist.  v.  Glide, 
112  Cal.  90,  44  Pac.  451;  Rotchford  v. 
Union  R.  Co.  25  R.  I.  70,  54  Atl.  932 ;  Lewis 
v.  Lewis,  7  How.  778,  12  L.  ed.  910;  Ander- 
son V.  Kennedy,  —  Okla.  — ,  152  Pac.  123; 
Richardson  v.  Mackay,  4  Okla.  328,  46  Pac. 
546;  Southgate  v.  Frier,  8  Okla.  435,  57 
Pac.  841;  Huber  v.  Zimmerman,  8  Okla. 
573,  68  Pac.  737;  Re  Mosher,  24  Okla.  61, 
24  L.R.A.(N.S.)  530,  102  Pac.  705,  20  Ann. 
Cas.  209;  Keagy  v.  Wellington  Nat.  Bank, 
12  Okla.  33,  69  Pac.  811. 

Burford,  C,  filed  the  following  opinion: 

On  September  9,  1901,  C.  E.  Foley  ob- 
tained judgment  against  Samuel  C.  Davis 
in  the  United  States  district  court  for  the 
northern  district  of  the  Indian  Territory, 
sitting  at  Muskogee,  Oklahoma.  On  June 
13,  1911,  Foley  commenced  an  action  against 
Davis  on  said  judgment  in  the  district 
court  of  Tulsa  county,  Oklahoma.  The  de- 
fendant demurrer  to  the  petition  which  was 
overruled,  and  then  pleaded  the  statute  of 
limitation.  The  cause  was  submitted  to 
the  court  upon  the  pleadings  and  judgment 
given  for  plaintiff,  from  which  judgment  de- 
fendant appeals. 

But  two  questions  are  raised  upon  the  ap- 
peal: First.  Could  the  plaintiff  maintain 
an  action  on  his  judgment  during  the  time 
that  he  had  the  right  to  issue  an  execution 
thereon?  Second.  Was  the  statute  of  limi- 
tation of  Oklahoma,  extended  in  force  at 
statehood  over  the  whole  state,  comprising 
in  part  what  was  originally  Indian  Terri- 
tory, a  bar  to  plaintiff's  cause  of  action,  or 
is  the  same  governed  by  that  portion  of 
Mansfield's  Digest  of  the  Laws  of  Arkansas 
in  force  in  the  Indian  Territory  at  the  time 
the  judgment  was  recovered? 

Upon  the  first  proposition  we  have  no 
doubt  of  the  plaintiff's  right  to  maintain 
the  action.  Although  the  question  has  ap- 
parently not  been  directly  passed  upon  in 
this  state,  actions  upon  judgments  have  been 
upheld  in  this  court  (Reaves  v.  Turner,  20 
L.R.A.19J7A. 


Okla.  492,  94  Pac.  643;  Chitty  v.  Gillett, 
—  Okla.  — ,  LJLA.1016A,  1181,  148  Pac. 
1048 ) ,  and  in  the  courts  of  the  Indian  Ter- 
ritory (Minter  v.  Green,  3  Ind.  Terr.  761, 
49  S.  W.  48).  The  exact  question  raised 
has  been  passed  upon  against  the  conten- 
tion of  plaintiff  in  error  by  the  circuit  court 
of  appeals  of  the  eighth  circuit  in  Fletcher 
V.  Hickman,  91  C.  C.  A.  353,  165  Fed.  403. 
and  again  the  same  case  reported  in  Hick- 
man V.  Fletcher,  115  C.  C.  A.  595,  195  Fed. 
907.  So  the  question  was  decided  in  the 
same  way,  at  least  inferentially,  in  Gaines 
V.  Miller,  111  U.  S.  395,  28  L.  ed.  466,  4 
Sup.  Ct,  Rep.  426,  and  has  been  directly 
passed  upon  in  many  of  the  states.  See 
Hummer  v.  Lamphear,  32  Kan.  439,  49  Am. 
Rep.  491,  4  Pac.  866;  Ames  v.  Hoy,  12  Cal. 
11;  Field  v.  Sims,  96  Ala.  640,  11  So.  763; 
Davidson  v.  Nebaker,  21  Ind.  334,  83  Am. 
Dec.  350;  Simpson  v.  Cochran,  23  Iowa,  81. 
92  Am.  Dec.  410;  Greathouse  v.  Smith,  4 
111.  541;  Clark  v.  Goodwin,  14  Mass.  237; 
Sheehan  &  L.  Transp.  Co^  v.  Sims,  28  Mo. 
App.  64;  Kelly  v.  Hamblen,  98  Va.  383, 
36  S.  E.  491 ;  Mandlebaum  v.  Gregovich.  24 
Nev.  164,  50  Pac.  849;  Hickman  v.  Macon 
County  (C.  C.)  42  Fed.  769;  Denton  v. 
Baker,  24  C.  C.  A.  476,  48  U.  S.  App.  235, 
79  Fed.  189-194.  Many  other  authorities 
are  collected  in  2  Black  on  Judgments,  §  958, 
and  2  Freeman  on  Judgments,  §  432. 

A  few  of  the  states  of  the  Union  hold  to 
the  other  doctrine,  but  the  great  weight  of 
authority,  both  at  common  law  and  under 
various  statutes,  is  in  favor  of  the  right  of 
action.  Upon  principle  it  would  seem  that 
the  right  to  sue  upon  a  judgment  ought  to 
be  maintained.  The  judgment  is  an  evi- 
dence of  indebtedness  which  the  plaintiff 
ought  to  be  allowed  to  enforce  in  any  law- 
ful way  possible.  The  remedy  by  execution 
is  but  one  way  of  enforcing  it;  that  remedy 
may  be  inadequate.  It  is  not  to  be  assumed 
that  the  plaintiff  will  continue  to  renew  his 
judgment  by  suit  upon  it  where  the  remedy 
bv  execution  would  be  to  afford  him  full  re- 
lief.  If  he  does  use  this  right  for  the  pur- 
pose of  harrassing  the  judgment  debtor 
such  party  may  relieve  himself  of  his  em- 
barrassment by  paying  the  debt  which  the 
judgment  of  the  court  has  said  was  just 
and  due  to  the  plaintiff. 

The  second  proposition  as  to  the  appli- 
cation of  the  statute  of  limitation  is  clear- 
ly determined  by  Patterson  v.  Rousney.  — 
Okla.  — ,  159  Pac.  636,  recently  decided 
upon  rehearing,  and  not  yet  reported.  In 
that  case  it  was  said:  "Where  a  promis- 
sory note,  executed  and  payable  in  the  In- 
dian Territory,  was  subjected  to  the  run- 
ning of  the  statute  of  limitation  as 
contained  in  §  4483,  Mansfield's  Digest, 
Statutes  of  Arkansas,  for  a  period  of  time 
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prior  to  the  erection  of  the  state,  an  action 
was  instituted  thereon  alter  the  admission 
of  the  fitate  into  the  Union  in  the  oourts  oi 
this  state.  Held  that  the  cause  of  action 
on  said  note  was  governed,  as  to  the  length 
of  time  necessary  to  constitute  a  bar  there- 
to,  by  §  4483,  Mansfield's  Digest,  arid  not  by 
the  laws  of  Oklahoma  Territory  extended 
over  the  state  by  the  Constitution." 

The  section  of  Mansfield's  Digest  in  force 
in  the  Indian  Territory  applicable  to  the 
present  case  is  §  4487,  which  reads  as  fol- 
lows:    "Actions  on  all  judgments  and  de- 


crees shall  ha  commenced  within  ten  years 
after  the  cauae  of  action  ihall  accrue,  and 
not  afterwards." 

It  is  apparent,  therefore,  that  this  being 
the  controlling  statute  of  limitation  under 
the  doctrine  of  Patterson  v.  Rousney,  su- 
pra, the  plaintiff  brought  his  action  within 
time,  and  the  court  properly  rendered  judg- 
ment for  hira. 

Judgment  affirmed. 

Per  Carlam: 

Adopted  in  whole. 


Aimotatioii— Rifl^ht  to  sue  upon  domestic  judgment  upon  which  execution 

may  be  issued. 


The  citation  of  cases  in  this  note  is  con- 
fined to  those  which  expressly  pass  upon 
the  question  whether  the  right  to  maintain 
an  action  upon  a  domestic  judgment  is 
affected  by  the  fact  that  the  judgment 
creditor  may  also  enforce  it  by  issuing  an 
execution  thereon,  and  does  not  embrace 
the  cases  which  decide  the  question  solely 
by  implication.  Its  scope  does  not  em- 
brace such  questions  as  whether  the  issu- 
ance of  an  execution  is  such  an  election 
of  remedies  as  to  preclude  the  filing  of  a 
bill  in  equity  to  enforce  the  judgment; 
nor  whether  an  action  is  maintainable  in 
a  superior  court  upon  a  judgment  re- 
covered in  an  inferior  court,  or  in  a  Fedei'- 
ai  Court  upon  a  judgment  recovered  in  a 
state  court,  or  viee  versa;  nor  whether  the 
suit  may  be  brought  in  the  same  court  in 
which  the  judgment  was  rendered. 

Although,  as  stated  in  Davis  v.  Foley, 
ante^  187,  there  is  a  difference  of  opinion 
as  to  whether  an  action  will  lie  upon  a 
domestic  judgment  during  the  time  with- 
in which  execution  may  issue,  the  actual 
difference  between  the  cases  which  affirm 
and  those  which  deny  the  right  to  main- 
tain such  an  action  is  not  so  gpreat  as 
might  be  supposed,  since  those  which 
afiirm  the  right  do  so  on  the  theory  that 
the  judgment  creditor  obtains  some  ad- 
ditional advantage  by  his  suit,  such  as  (at 
common  law)  the  recovery  of  interest  on 
the  amount  of  the  judgment,  or,  under 
modem  statutes  making  it  a  lien  on  real 
property,  the  prolongation  of  such  lien; 
while  those  which  deny  the  right  do  so 
only  where  it  is  not  shown  that  some  ad- 
ditional advantage  will  be  obtained.  The 
difference  of  opinion  accordingly  is  nar- 
rowed to  the  question  whether  the  ad- 
ditional advantage  will  be  presumed,  or 
whether  it  must  be  alleged  and  proved. 

Inasmuch  as  at  common  law  the  right 

of  a  judgment  creditor  to  issue  execution 

was  originally  limited  to  a  year  and  a  day 
L.R.A.1917A. 


after  the  rendition  of  the  judgment,  some 
of  the  earlier  cases  ^  held  that  the  statu- 
tory right  to  issue  execution  could  be  re- 
garded as  a  cumulative  rather  than  as  an 
exclusive  remedy  only  after  the  expira- 
tion of  that  period;  but  in  later  cases* 
it  has  been  expressly  held  that  the  ac- 
tion would  lie  within  the  year  and  day, 
as  well  as  after;  and  in  most  instances 
the  rule  is  stated  without  qualification 
that  an  action  will  lie  at  any  time  after 
the  rendition  of  the  judgment,  notwith- 
standing the  right  to  issue  execution 
thereon? 

1  Thua  in  KingBland  ▼.  Forrest  (1850) 
18  Ala.  519,  52  Am.  Dec.  232,  it  was  held 
that  although  it  may  be  doubted  whether 
an  action  of  debt  will  lie  upon  a  judg- 
ment within  the  year  and  day  from  the 
time  of  its  rendition,  which  was  the  time 
limited  by  the  common  law  within  which 
execution  could  be  issued  thereon,  a  statu- 
tory provision  that  when  an  execution  has 
been  issued  within  the  year  and  day  and 
has  not  been  returned  satisfied,  an  alias 
execution  may  be  issued  on  the  same  judg- 
ment within  ten  years,  does  not  take  away 
the  common -law  right  to  sue  in  debt  on 
the  judgment,  but  the  remedy  given  by  the 
statute  is  cumulative  merely. 

And  see  also  to  the  same  effect  Elliott 
V.  Holbrook  (1851)  33  Ala.  659;  McConnico  v. 
Stallworth  (1869)  43  Ala.  389;  Calhoun  v. 
Whittle  (1878)  56  Ala.  138  (dictum) ;  Wil- 
son V.  Tavlor  (1889)  89  Ala.  368,  8  So.  149 
(dictum) ;"  Field  v.  ^Sims  (1893)  98  Ala.  540. 
11  So.  763;  Stewart  v.  Peterson  (1869)  63 
Pa.  230;  Fox  v.  Burns  (1860)  2  Ohio  Dec. 
Reprint,  311,  2  West.  L.  Month.  387. 

a  Kaufman  v.  Richardson  (1904)  142  Ala. 
429,  110  Am.  St.  Rep.  40,  87  So.  673,  4  Ann. 
Cas.  169;  Clark  t.  Goodwin  (1817)  14  Mass. 
237;  Sweetser  v.  Fox  (1911)  43  TJUh,  40, 
47  L.R.A.(N.S.)  146,  134  Pac.  699,  Ann. 
Cas.  1916C,  620  (dictum). 

•  Ames  V.  Hoy  (1858)  12  Cal.  11;  Fletch-' 

er  V.  Hickman  (1908)  91  C.  C.  A.  353,  165 

I  Fed.  408    (Dist.  of  Colorado) ;   Denison  v. 

1  Williams  (1822)  4  Conn.  402;  Ives  v.  Finch. 
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The  cases  which  uphold  the  right  to  sue 
at  any  time  do  so,  however,  upon  the 


theory  that  some  substantial  advantage  is 
obtained  thereby.^ 


(1859)  28  Cohb.  112;  Bashor  v.  Beloit 
(1911)  20  Idaho,  592,  119  Pac.  55  (under  a 
statute  providing  that  an  action  upon  a 
judgment  or  decree  may  be  commenced 
within  six  years  after  its  entry) ;  Great- 
house  V.  Smith  (1842)  4  Ul.  541;  Albin  v. 
People  (1868)  46  HI.  372,  (dictum)  Young 
V.  Cooper  (1871)  69  111.  121  (dictum); 
Davidson  v.  Nebaker  (1863)  21  Ind.  334,  83 
Am.  Dec.  350;  Gould  v.  Hayden  (1878)  63 
Ind.  443  (dictum);  Palmer  v.  Glover  (1881) 
73  Ind.  529  (dictum);  Campbell  v.  Martin 
(1882)  87  Ind.  577  (dictum);  Becknell  v. 
Becknell  (1886)  110  Ind.  42,  10  N.  £.  414; 
Thomson  v.  Lee  County  (1867)  22  Iowa, 
206  (dictum);  Simpson  v.  Cochran  (1867) 
23  Iowa,  81,  92  Am.  Dec.  410;  Burnes  ▼. 
Simpson  (1872)  9  Kan.  658;  Hummer  v. 
Lamphear  (1884)  32  Kan.  439,  49  Am.  Rep. 
401,  4  Pac.  865;  Treat  v.  Wilson  (1902)  65 
Kan.  729,  70  Pac.  893;  Sheehan  &  L. 
Transp.  Co.  v.  Sims  (1887)  28  Mo.  App.  64; 
Hickman  v.  Maeon  County  (1890)  42  Fed. 
759  (C.  C.  E.  D.  Mo.);  Haupt  v.  Burten 
(1898)  21  Mont.  572,  69  Am.  St.  Rep.  698, 
55  Pac.  110;  Eldredge  v.  Aultman  (1892) 
36  Neb.  884,  37  Am.  St.  Rep.  476,  53  N.  W. 
1008;  Mandlebaum  v.  Gregovich  (1897)  24 
Nev.  154,  50  Pac.  849  (and  see  also  Solen  v. 
Virginia  &  T.  R.  Co.  (1880)  15  Nev.  313 
where  the  question  is  exhaustively  discussed 
but  not  decided) ;  Morse  v.  Pearl  (1892)  67 
N.  H.  317,  68  Am.  St.  Rep.  672,  36  Atl. 
255;  Merritt  v.  Fowler  (1804)  76  Hun,  424, 
27  N.  Y.  Supp.  1047  (dictum);  Harris  v. 
Steiner  (1900)  30  Misc.  624,  62  N.  Y.  Supp. 
752;  Headley  v.  Roby  (1834)  6  Ohio  521; 
Brooks  v.  Todd  (1854)  1  Handy  (Ohio)  169; 
Harter  v.  Harter  (1805)  4  Pa.  Dist.  R.  211; 
Fullmer  v.  Pine  Twp.  (1896)  17  Pa.  Co.  a. 
482  (dictum);  Bettman  v.  Cowley  (1898) 
19  Wash.  207,  40  L.R.A.  815,  53  Pac.  53 
(dictum) ;  Citizens'  Nat.  Bank  v.  Lucas 
(1901)  26  Wash.  417,  56  L.R.A.  812,  90 
Am.  St.  Rep.  778,  67  Pac.  252. 

The  judgment  creditor  is  not  confined  to 
a  proceeding  by  scire  facias  to  revive  a 
judgment,  but  may  bring  an  action  to  re- 
cover the  amount  due  in  the  same  way  that 
he  mav  sue  upon  auv  other  demand.  Haven 
V.  Baldwin  (1857)  5' Iowa,  503. 

In  Houghton  v.  Raymond  (1848)  1  Sandf. 
(N.  Y.)  682,  it  was  held  that  the  court 
would  refuse  to  stay  the  plaintiff's  pro- 
ceedings in  an  action  of  debt  commenced  on 
a  judgment  recently  recovered,  for  the  pur- 
pose of  increasing  its  amount  to  $100,  so  as 
to  obtain  a  remedy  against  the  debtor's 
thing  in  action,  and  thus  to  compel  pay- 
ment of  the  demand. 

An  action  may  be  maintained  by  a  judg- 
ment creditor  to  enforce  a  judgment  for 
the  foreclosure  of  a  mortgage,  declaring 
indebtedness  therein  ascertained  to  be  a 
lien  upon  the  mortgaged  land,  and  directing 
a  sale  to  satisfy  the  indebtedness,  al- 
though he  may  also  have  a  remedy  for  the 
enforcement  of  the  judgment  by  a  sale 
within  five  vears  from  its  entry.  Rowe  v. 
L.R.A.IOITA'^. 


Blake  (1893)  99  Cal.  167,  37  Am.  St.  Rep. 
45,  33  Pac.  864. 

4  In  Clark  v.  Goodwin  (1817)  14  ISass. 
237,  it  is  said  in  support  of  the  rule  that 
"there  may  be  good  reason  for  it.  The 
interest  of  the  money  arising  on  the  judg- 
ment can  only  be  recovered  by  an  action 
of  debt  upon  the  judgment.  For  the  exe- 
cution issues  for  the  principal  sum  only; 
and  property  may  be  discovered  which  may 
be  secured  by  the  process  of  foreign  attach- 
ment which  could  not  be  touched  by  an 
execution  against  the  debtor  and  the  estate 
in  his  hands." 

In  Ames  v.  Hoy  (1858)  12  Cal.  11,  it  is 
said:  "The  chief  argument  is  that  there  is 
no  necessity  for  a  right  of  action  on  a 
judgment,  inasmuch  as  execution  can  be 
issued  to  enforce  the  judgment  already  ob- 
tained, and  no  better  or  higher  right  or  ad- 
vantage is  given  to  the  subsequent  judg- 
ment. But  this  is  not  true  in  fact,  as  in 
many  oases  it  may  be  of  advantage  to  ob> 
tain  another  judgment  in  order  to  save  or 
prolong  the  lien;  and  in  this  case  the  ad- 
vantage of  having  record  evidence  of  the 
judgment  is  sufficiently  perceptible.  The 
argument  that  a  defendant  may  be  vexed  by 
repeated  judgments  on  the  same  caiise  of 
action  is  answered  by  the  suggestion  that 
an  effectual  remedy  to  the  party  against 
this  annoyance  is  the  payment  of  the  debt." 

And  in  Kaufman  v.  Richardson  (1904) 
142  Ala.  429,  110  Am.  St.  Rep.  40,  37  So. 
673,  4  Ann.  Cas.  168,  it  is  said  that  it  is 
no  argument  to  say  that  the  plaintiff  should 
not  be  permitted  to  oppress  the  defendant 
with  the  costs  of  another  suit  on  the  judg- 
ment, and  that  a  complete  answer  is  that 
the  defendant  may  avoid  this  by  satisfying 
the  judgment.  But  compare  J>ee  v.  Giles 
(1830)  1  Bail.  L.  (S,  C.)  449,  21  Am.  Dec 
476,  in  footnote  11,  infra. 

At  common  law  where  a  party  had  re- 
covered a  judgment  in  a  personal  action 
and  suffered  a  year  and  a  day  to  elapse 
without  taking  out  execution,  he  was  driven, 
in  order  to  reach  the  fruits  of  it,  to  a  new 
action  of  debt  upon  the  judgment.  The 
statute  of  Westminster  2,  13  £dw.  I.  Stat. 
1,  chap.  45,  first  gave  a  writ  of  scire  facias 
in  such  a  case,  as  was  the  law  previously  in 
real  actions.  The  right  to  resort  to  the 
former  action  still  remained,  and  it  seems 
to  be  the  settled  doctrine  that  it  might  be 
maintained  as  well  within  the  year  as  after- 
wards; so  that  even  thougli  the  party  might 
issue  execution  he  could  still  sue  an  original 
in  debt.  It  is  laid  down  in  tlie  Year  Book, 
43  Edw.  III.  2  b,  that  "if  one  recover  upon 
a  statute  merchant,  the  statute  gives  an 
execution  by  capias  and  also  against  the 
land,  notwithstanding  he  can  have  a  writ 
of  debt."  This  authority  is  relied  upon  as 
establishing  the  point  by  the  most  re- 
spectable of  our  standard  writers.  Comyns's 
Dig.  "Debt,"  A.  2;  2  Bacon,  Abr.  title 
''Debt,"  A.;  Selwyn,  X.  P.  616,  7th  Am.  ed. 
It  is  not  a  valid  objection  to    the    acUon 
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It  is  held  that  the  right  to  sue  upon  a 
judgment  as  soon  as  it  is  rendered  is 
neither  barred  nor  suspended  by  the  issu- 
ing of  an  execution,*  though  it  has  been 
held  that  after  a  plaintiff  has  taken  out 
his  execution  on  a  judgment  and  placed 
it  in  the  hands  of  an  officer  for  levy  and 
satisfaction,  he  cannot  maintain  an  action 
of  debt  on  the  judgment  while  the  officer 
is  proceeding  in  due  course  to  levy  and 
satisfy  the  execution.*  And  an  action  of 
debt  on  a  judgment  may  be  maintained 
notwithstanding  an  officer  who  has  failed 


to  serve  an  execution  issued  thereon  has, 
on  being  sued  for  his  neglect,  satisfied  thb 
judgment  creditor^ 

The  common-law  right  to  sue  on  a  judg- 
ment immediately  upon  its  rendition  is 
not  affected  by  a  statute  providing  for  the 
suspension  of  execution  in  certain  cases 
for  a  stated  period  of  time.* 

In  some  states,  however,  the  courts,  to 
avoid  unnecessary  and  vexatious  litiga- 
tion, refuse  to  allow  the  maintenance  of 
an  action  on  a  judgment  during  the  time 
within  which  execution  may  be  issued,* 


that  at  the  time  it  was  commenced  the 
plaintiff  could  have  proceeded  by  execution 
upon  the  original  judgment.  The  reason 
for  this  was  that  at  common  law  the  plain- 
tiff could  have  execution  only  for  the 
amount  of  the  judgment  without  interest. 
In  order  to  recover  that  he  must  resort  to  a 
new  action;  and  though  this  reason  does  not 
exist  in  Pennsylvania,  yet  there  may  be  an- 
other and  equally  good  reason  for  it  here, 
which  is  that  it  is  necessary  to  secure  a  new 
or  continue  the  old  lien  upon  the  land  of  the 
debtor.  Stewart  v.  Peterson  (1860)  63  Pa. 
230. 

5  Morse  v.  Pearl  (1892)  67  N.  H.  317,  68 
Am.  St.  Rep.  673,  36  Atl.  256;  Wells,  F.  & 
Co.  V.  Vansickle  (1901)  112  Fed.  308  (C.  C. 
D.  Nev.). 

An  action  may  be  maintained  upon  a 
judgment  although  an  execution  issued 
thereon  has  not  been  returned.  Linton  v. 
Hurley  (1873)  114  Mass.  76;  Wilson  v. 
Hatfield  (1877)  121  ICasa.  551;  Hale  v. 
Angel  (1823)  20  Johns.   (N.  Y.)  342. 

The  fact  of  an  execution  being  in  the 
officer's  hands  does  not  preclude  the  main- 
tenance of  an  action  on  the  judgment. 
WTiite  River  Bank  v.  Downer  (1867)  20 
Vt.  332. 

An  action  upon  a  judgment  may  be  main- 
tained although  an  alias  execution  was 
subsequently  issued  thereon  on  which  the 
debtor  has  been  arrested  and  committed  to 
prison.     Moor  v.  Towle  (1864)  38  Me.  133. 

An  action  may  be  maintained  on  a  judg- 
ment upon  which  an  execution  has  been 
issued  and  levied  upon  land  and  returned 
to  the  court  for  condemnation,  and  the  land 
ordered  to  be  sold,  where  no  sale  was  in 
fact  made  and  the  judgment  has  not  been 
otherwise  paid.  Boyd  v.  Mann  (1878)  9 
Baxt.  (Tenn.)  340. 

The  levy  of  an  execution  on  an  equity  of 
redemption  which  failed  because  the  debtor 
had  a  homestead  right  in  the  equity  levied 
upon  of  greater  value  will  not  bar  an  action 
on  the  judgment.  Whittemore  v.  Carkin 
(1879)   68  N.  H.  676. 

•  Thatclier  v.  Lyons  (1898)  70  Vt.  438.  67 
Am.  St.  Rep.  677,  41  Atl.  428. 

7  Allen  V.  Holden  (1812)  9  Mass.  133,  6 
Am.  Dec.  46. 

•  McDonald  v.  Butler  (1856)  3  Mich.  568; 
Smith  V.  Mumford  (1828)  0  Cow.  fN.  Y.) 
26;  Church  v.  Cole  (1841)  1  Hill  (N.  Y.) 
645. 
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9  Smith  V.  Belmont  &  N.  Iron  Works 
(1876)  11  Bush  (Ky.)  300;  C^indiff  v. 
Trimble  (1800)  21  Ky.  L.  Rep.  667,  52  S.  W. 
040;  Vandiver  v.  Hammet  (1851)  4  Rich.  L. 
(S.  C.)  500;  Ligon  v.  McNeil  (1853)  6  Rich. 
L.  (S.  C.)  377;  Lee  v.  Giles  (1820)  1  Bail. 
L.  (S.  C.)  440,  21  Am.  Dec.  476. 

Jn  Welles  v.  Dext«r  (1701)  1  Root 
(Conn.)  263  (which  is  overruled  by  later 
Connecticut  cases),  it  was  held  that  an 
action  of  debt  upon  judgment  is  not  sua* 
tainable  unless  it  appears  by  the  plain- 
tiffs declaration  that  he  could  not  have  the 
effect  of  his  judgment  without  it;  other- 
wise the  action  will  be  considered  as  un- 
necessarv  and  vexatious. 

In  Pitzer  v.  Russel  (1871)  4  Or.  124,  it 
was  held,  after  a  review  of  a  number  of  de- 
cisions bearing  upon  the  question,  that 
neither  the  common  law  nor  the  practice  in 
the  various  states,  nor  anything  inherent  in 
the  subject  based  on  sound  reason,  gives  to 
a  judgment  creditor  an  absolute  right  of 
action  on  a  domestic  judgment,  unless  such 
action  is  necessary  in  order  to  enable  the 
plaintiff  to  have  the  full  benefit  of  his  judg- 
ment. 

In  Parks  v.  Young  (1880)  75  Tex.  278, 
12  8.  W.  086,  it  was  held  that  a  second 
action  cannot  be  maintained  upon  a  judg- 
ment which  is  not  dormant,  the  court  say- 
ing that  a  defendant  should  not  be  subjected 
to  the  costs  of  a  second  suit  on  a  judgment 
upon  which  execution  may  issue,  and  that 
besides  the  courts  do  not  sit  to  do  a  futile 
act. 

In  Stevens  v.  Stone  (1001)  04  Tex.  415, 
86  Am.  St.  Rep.  861,  60  N.  W.  060,  it  is 
said:  "Where  no  advantage  can  accrue  to 
a  plaintiff  in  a  judgment  by  a  second  suit 
upon  it,  we  fail  to  see  that  there  is  any 
propriety  in  allowing  such  suit.  It  is  a 
narrow  view  of  the  subject,  as  we  think,  to 
say  that  the  judgment  is  an  evidence  of 
debt,  and  that  a  debt  will  support  a  cause 
of  action.  The  purpose  of  judicial  actions 
is  to  afford  remedies  for  the  enforcement 
of  rights,  and  where  the  result  of  a  suit 
prosecuted  to  success  is  to  give  the  plain- 
tiff no  better  remedy  for  the  enforcement  of 
his  right  than  he  had  before,  no  reason 
other  than  technical  one  can  exist  for 
permitting  its  prosecution.  Since  equity 
discourages  a  multiplicity  of  suits  and 
will  in  a  proper  case  enjoin  vexatious 
litigation,  and  since  under  our  blended 
system  equitable  principles   in   every  case 
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without  the  showing  of  some  speeial  and 
adequate  cause  therefor,**  while  in  oth- 
ers certain  conditions  and  limitations  are 
prescribed  by  statute. 

In  view  of  the  fact  that  the  question  is 
now  settled  in  virtually  every  jurisdiction, 
either  by  decision  or  legislative  enactment, 


it  is  not  worth  while  to  enter  upon  any 
discussion  of  the  correctness  of  the  as- 
sumption that  the  right  to  maintain  an 
action  at  any  time  after  rendition  of  judg- 
ment was  recognised  at  conunon  law.  The 
question,  however,  is  one  upon  which  the 
courts  have  differed.** 


have  their  full  scope  and  effect,  it  would 
seem  that  our  court  should  never  allow 
a  suit  upon  a  judgment  unless  it  should 
be  made  to  appear  that  the  second  judg- 
ment would  be  more  efHcacious  than 
the  first.  Yet  it  is  broadly  held  by  the 
great  weight  of  authority  that  a  judgment 
will  support  an  action  without  allegation 
and  proof  of  any  additional  advantage  to 
be  secured  by  the  second  recovery.  It  may 
be  that  the  American  courts  which  hold 
that  there  is  an  absolute  right  to  sue  upon 
a  judgment  proceed  upon  a  misapprehension 
of  the  ruling  of  the  English  courts.  It 
seems  that  at  common  law  interest  upon  a 
judgment  wns  not  recoverable  by  an  exe- 
cution upon  it,  and  that  therefore  a  second 
action  upon  it  was  necessary  in  order  to 
secure  the  interest.  Also  m  some  cases  a 
second  judgment  gave  the  judgment  credit- 
or the  right  to  a  capias  for  the  satis- 
faction of  his  debt  when  he  did  not  have 
that  right  under  his  first  judgment.  There* 
fore  we  are  inclined  to  hold  with  the  inti- 
mation of  this  court  in  former  cases  (John- 
son V.  Murphy  (18.")6)  17  Tex.  216;  Parks 
V.  Young  (1889)  75  Tex.  278,  12  S.  W. 
986)  that  a  judgment  creditor  cannot  main- 
lain  au  action  upon  his  judgment  without 
showing  some  advantage  to  be  gained 
thereby." 

10  In  Heavrin  v.  Lack  Malleable  Iron  Co. 
(1913)  153  Ky.  329,  155  S.  W,  729,  it  is  said 
that  it  is  the  rule  that  the  only  action  that 
can  be  brought  on  a  judgment  against  the 
party  against  whom  the  original  judgment 
was  rendered  is  an  action  to  enforce  the 
judgment  on  a  return  of  no  property  found, 
and  that  the  reason  for  the  rule  is  that, 
having  already  recovered  one  judgment 
against  the  party  sued,  there  is  no  neces- 
sity for  a  second  judgment;  but  that  this 
rule  does  not  apply  where  it  is  sought  to 
hold  liable  on  the  judgment  one  not  named 
therein,  but  who  was  the  real  defendant  in 
the  action. 

In  Pinckney  v.  Singleton  (1833)  2  Hill,  L. 
(S.  C.)  343,  it  was  held  that  the  act  of 
1827,  which  permits  execution  to  issue 
without  renewal  and  be  enforced  at  any 
time  within  four  years,  but  which  does  not 
say  that  no  new  action  shall  be  brought 
while  the  execution  is  of  force,  does  not 
preclude  a  party  from  bringing  an  action 
of  debt  on  a  judgment  against  an  executor 
suggesting  a  devastavit  within  that  time. 

Tliough  tlie  court  will  not  permit  a  fresh 
suit  to  be  brought  on  a  judgment  when  by 
the  second  judgment  no  new  remedy  is  ob- 
tained, and  when  the  only  effect  of  the  suit 
would  be  to  increase  costs  and  harass  the 
defendant,  a  suit  by  foreign  attachment 
may  be  brought  on  a  judgment  within  the 
L.K.A.1917A. 


time  during  which  execution  may  issue, 
since  by  the  process  of  attachment  the 
plaintiff  may  subject  to  the  satisfaction  of 
his  judgment  property  of  an  absconding 
debtor  which  could  not  be  reached  by  any 
common-law  execution.  Shooter  v.  McDuffie 
(1850)  5  Rich,  L.  (S.  C.)  61. 

An  action  may  be  maintained  upon  a 
judgment  notwithstanding  it  is  not  dor- 
mant where  it  appears  that  a  new  judgment 
thereon  will  be  available  in  a  jurisdiction 
beyond  the  state  where  the  defendant  has 
property  which,  owing  to  the  limitation 
laws  of  that  jurisdiction,  cannot  be  reached 
under  the  first  judgment.  Stevens  v.  Stone 
(1901)  94  Tex.  415,  86  Am.  St.  Rep.  861, 
60  S,  W.  959. 

In  San  Antonio  v.  Koutledge  (1907)  46 
Tex.  Civ.  App.  196,  102  S.  W.  756,  it  is 
held  that  wherever  it  is  made  to  appear 
that  a  second  judgment  may  be  in  any  re- 
spect more  available  than  the  firsts  an  ac- 
tion upon  it  may  be  maintained  regardless 
of  whether  the  judgment  sued  upon  is  dor- 
mant or  not. 

In  Pelletier  v.  Freer  (1862)  12  Lower 
Can.  Hep.  190,  it  was  held  that  if  an  action 
can  be  brought  at  all  upon  a  domestic  judg- 
ment, it  can  only  be  maintained  upon  proof 
of  the  allegation  that  the  defendant  is 
about  to  leave  the  province  with  intent  to 
defraud  his  creditors. 

11  In  Lee  v.  Giles  (1830)  1  Bail.  L.  (S.  C.) 
449,  21  Am.  Dec.  476,  it  is  said:  **It  seems 
to  have  been  made  a  question,  whether  an 
action  could  be  brought  in  any  court  within 
the  year  and  the  day;  and  dicta  are  to  bo 
found  on  both  sides  of  the  question.  Upon 
reference  to  the  original  case,  in  the  Year 
Book,  43  Edw.  III.  2,  b,  I  think,  so  far  as 
that  may  be  regarded  as  authority,  it  de- 
termines that  it  may  be  brought  only  after 
the  year  and  the  day.  In  2  fi'Anvcrs,  Abr. 
500,  Debt  (O.),  and  7  Vin.  Abr.  352,  Debt 
(O.),  it  seems  to  have  been  so  understood, 
for  they  both  refer  to  it  under  the  head  of 
*at  what  time/  the  action  may  be  brought. 
In  both  it  is  said:  ^f  a  man  had  recovered 
a  debt,  he  might  have  an  action  of  debt  on 
this  judgment  after  the  year.'  Selwyn  says : 
'Debt  lies  upon  a  judgment  within  or  after 
the  year  after  the  recovery,*  but  he  refers 
to  the  same  law  and  to  no  othen  Selwyn, 
X.  P.  445.  And  the  same  doctrine  is  to  be 
found  in  Goniyns's  Dig.  Dett.  (A.  2.),  but 
the  reference  there  also  ig  to  tlic  case  in 
the  year  book  43  Edw.  In  Espinasse,  N.  P. 
Dig.  pt.  1.  p.  196,  speaking  of  the  action  of 
debt  on  judgment,  it  is  said,  'this  was  the 
common-law  remedy  in  cases  where  execu- 
tion had  not  been  sued  out  before  tlie  expi- 
ration of  the  year  and  day  after  judgment. 
But  the  statute  of  Westminster  2,  d,  chap. 
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46,  having  given  the  remedy  by  scire  facias 
on  the  ju4^efnt,  that  is  the  practice  now. 
But  the  whole  matter  depends  on  the  ques- 
tion whether  a  judgment  is  operative  for  a 
year  and  a  day  at  common  law;  for  if  it 
is»  why  within  that  time  have  any  other 
remedy?  No  sensible  reason  can  be  given 
why  there  should  be,  whilst  it  cannot  escape 
observation  that  it  would  be  uselessly  op- 
pressive if  there  were.  I  can  never  'sanc- 
tion the  idea  that  a  new  action  should  be 
permitted  by  way  of  punishing  the  debtor 
for  not  paying  his  debt.  There  is  something 
barbarous  in  it,  and  wholly  inconsistent 
with  the  mild,  benignant,  and  just  spirit  of 
the  common  law.  As  long  as  the  judgment 
is  operative,  the  creditor  has  the  means  of 
enforcing  payment;  and  if  the  debtor  can 
pay,  an  execution  is  as  effectual  as  another 


suit,  and  more  expeditious.  To  allow  suc- 
cessive actions  to  be  brought  in  the  inferi- 
or tribunals,  in  particular,  for  the  purpose 
of  increasing  the  debt,  until  an  additional 
remedy  against  the  body  could  be  obtained, 
would,  in  my  humble  judgment,  be  making 
the  law  the  instrument,  in  the  hands  oi 
individuals,  of  vengeance  and  oppression. 
Why  provide  by  law  that  the  body  of  an 
individual  shall  not  be  taken  for  a  debt  less 
than  £20,  currency,  say  $12.24,  if,  by  this 
speedy  process,  the  poor  or  unfortunate  be- 
ing who  has  contracted  a  debt  of  $10  may 
have  his  debt  increased  in  a  few  weeks  to 
double  the  amount,  and  his  body  incarcerat- 
ed, when,  at  the  contracting  of  the  debt,  the 
creditor  did  not  look  to  any  such  security 
nor  the  debtor  to  such  a  responsibility.'* 

E.  S.  O. 
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decline  in  value  without  reference  to  a  limi* 
tation  in  the  bill  of  lading  and  in  the  car- 
rier's published  tariff  that  the  carrier's  lia- 
bility for  loss  or  damage  ia  to  be  computed 
on  the  basis  of  the  value  of  the  shipment 
plus  the  freight  at  the  time  and  place  of 
shipment,  unless  a  lower  value  is  agreed 
upon,  or  because  the  trial  court  erroneously 
excluded  such  tariff  with  its  conditions 
when  offered  in  evidence,  where,  upon  the 
Carriers  —  connectfnir  —  delay  beyond    **cts  as  the  highest  court  finds  them  to  be, 


own  line  —  Carmack  amendment. 

1.  Damages  for  the  loss  of  the  market 
because  of  unreasonable  delay  in  transpor- 
tation occurring  anywhere  en  route  are  com- 
prehended by  the  provision  of  the  Carmack 
amendment  of  June  29,  1906,  §  7,  to  the 
act  of  February  4,  1887,  §  20,  which  makes 
the  initial  carrier  of  an  interstate  shipment 
liable  to  the  holder  of  the  bill  of  lading 
for  "any  loss,  damage,  or  injury  to  such 
property"  caused  by  it  or  by  any  carrier  in 
the  chain  of  transportation,  despite  any 
agreement  or  stipulation  to  the  contrary, 
with  the  right  of  recovery  over  against  the 
carrier  at  fault  in  the  amount  of  such 
"'loss,  damage,  or  injury"  as  the  former  car- 
rier may  have  been  required  to  pay  to  the 
owners  of  the  property. 
For  other  eoses,  see  CarrierSj  III.  j,  in  Dig. 

1-52  N.  8. 

Appeal  •—  error  to  state  court  -«•  harni- 
ie59S  error  —  instructions  —  evidence. 

2.  A  judgment  of  the  highest  state  court 
which  affirms  a  judgment  against  a  car- 
rier for  the  damages  sustained  by  a  shipper 
through  a  decline  in  market  value,  due  to 
an  imreasonable  delay  in  the  transportation 
of  an  interstate  shipment,  will  not  be  re- 
versed because  the  trial   court,   by  its   in- 

Note. —  The  above  case,  or  course,  set- 
tles the  point  that  damage  from  delay  in 
transportation,  though  without  physical 
damage  to  the  property,  is  embraced  in  the 
phrase,  ''loss,  damage^  or  injury  to  such 
property,"  within  the  provisions  of  the  Car- 
L.R.A.1917A.  13 


the  agreed  maximum  of  liability  as  stipu- 
lated is  not  exceeded  by  the  judgment. 
For  other  caaeSy  see  Appeal  and  Error,  VII. 
m,  4,  a,  (SJ,  in  Dig.  7-52  V.  8. 

(January  24,  1916.) 

IpRROR  to  the  Court  of  Appeals  of  the 
!i  State  of  Maryland  to  review  a  judg- 
ment affirming  a  judgment  of  the  Circuit 
Cowt  for  Somerset  County  in  plaintiff's 
favor  in  an  action  brought  to  recover  dam- 
ages due  to  defendant's  unreasonable  delay 
in  the  transportation  of  an  interstate  ship- 
ment.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Henry  Wolf  Blkl^  and  Frederic 
D.  McKeniiey,  for  plaintiff  in  error: 

Plaintiff  in  error  is  under  no  liability  to 
the  shipper  imless  the  Carmack  amendment 
is  sufficiently  broad  in  its  scope  to  in- 
clude liability  for  delay  occurring  on  the 
line  of  a  connection. 

Myrlck  v.  Michigan  0.  R.  Co.  107  U.  S. 
102,  27  L.  ed.  S25,  1  Sup.  Ct.  Rep.  425; 
Wabash  R.  Co.  v.  Pearce,  192  U.  S.  179,  48 
J^  ed.  397,  24  Sup.  Ct.  Rep.  231. 

mack  amendment  in  relation  to  the  lia- 
bility  of  the  initial  carrier.  The  general 
subject  of  the  liability  of  a  connecting  car- 
rier for  loss  beyond  its  own  line  is  dis- 
cussed in  the  note  to  Roy  v.  Chesapeake  k 
O.  R.  Co.  31  L.R.A.(N.S.)'  1. 
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The  Carmack  ajmendmeRt  carefully  oon- 
finee  the  liability  impoeed  on  the  initial 
carrier  to  loss,  damage,  or  injury  caused  by 
it  or  by  any  common  carrier,  railroad,  or 
transportation  company,  to  which  such 
property  may  be  delivered,  or  over  whose 
line  or  lines  such  property  may  pass;  and 
this  liability  is  not  coextensive  with  the 
common-law  liability  of  the  individual  car- 
riers. 

Galveston,  H.  &  S.  A.  R.  Co.  v.  Wallace, 
223  U.  8.  481,  491,  56  L.  ed.  516,  523,  32 
Sup.  Ct.  Rep.  205;  Kansas  City  Southern  R. 
Co,  v.  Carl,  227  U.  S.  639,  649,  57  L.  ed. 
683,  687,  33  Sup.  Ct.  Rep.  391. 

Delay  in  itself  is  not  a  cause  of  action; 
it  must  be  negligent  delay. 

Story,  Bailm.  9th  ed.  §  545A;  Schouler, 
Bailm.  k  Carr.  3d  ed.  §  488;  Hutchinson, 
Carr,  3d  ed.  §  653;  Pennsylvania  R.  Co.  v. 
Clark,  118  Md,  514,  85  Atl.  613, 

In  cases  of  delay  there  is  no  presumption 
as  to  -the  line  on  which  the  delay  occurred, 
but  plaintiff  must  localize  the  delay  on  the 
line  of  the  carrier  selected  by  him  for  suit. 

East  Tennessee,  V.  &  G.  R.  Co.  v.  John- 
son, 85  Ga.  497,  11  S.  E.  809;  Almand  v. 
Georgia  R.  &  Bkg.  Co.  95  Ga.  775,  22  S.  E. 
674;  Hutchinson,  Carr.  3d  ed.  1590;  6  Cyc. 

490,  note  40,  p.  491;  Detroit  &  B.  C.  R.  Co. 
v.  McKenzie,  43  Mich.  609,  6  X.  W.  1031. 

Adams  Exp.  Co.  v.  Croninger,  226  U.  8. 

491,  57  L.  ed.  314,  44  L.R.A.(N.S.)   257,  33 
Sup.  Ct.  Rep.  148. 

Delay  is  a  distinct  and  separate  cause  of 
action  from  loss,  injury,  or  damage  to  prop- 
erty. 

But,  if  an  initial  carrier  may  be  held  for 
the  delay  of  the  connecting  carrier  if  such 
delay  causes  damage  or  injury  to  the  prop- 
erty, it  would  still  remain  to  determine 
whether  the  initial  carrier  could  be  held 
where  such  delay  caused  no  loss,  damage, 
or  injury  to  the  property,  but  only  loss, 
damage,  or  injury  to  the  shipper  consequent 
upon  conditions  having  no  reference  to  the 
actual  transportation  of  the  goods.  To  sus- 
tain such  liability  would  involve  the  car- 
rier in  a  liability  uncertain  in  extent  and 
speculative  in  character, — a  liability  which 
would  contravene  the  public  interest. 

J.  C.  Shaffer  &  Co.  v.  Chicago,  R.  I.  &  P. 
R.  Co.  21  Inters.  Com.  Rep.  8. 

Provisions  of  bills  of  lading  requiring 
that  notices  of  claims  for  loss  or  damage 
to  shipments  shall  be  filed  within  a  speci- 
fied time  are  not  sufficient  to  justify  a  de- 
mand for  a  similar  notice  where  the  ship- 
ment has  been  delayed.  "Loss  or  damage 
to  the  property,  and  injury  to  the  shipper 
resulting  from  loss  of  market,  are  quite 
distinct." 

Johnson  v.  Missouri,  K.  &  T.  R.  Co.  107 
App.  Div.  374,  95  N.  Y.  Supp.  182;  D 
I.R.A.1917A. 


Klass  Commission  Co.  v.  Wabash  R.  Go.  8i 
Mo.  App.  164;  Leonard  v.  Chicago  k  A.  R. 
Co.  54  Mo.  App.  293;  Frey  v.  New  York 
C.  &  H.  R.  R.  Co.  114  App.  Div.  747,  100 
N.  Y.  Supp.  225;  Kramer  v.  Chicago,  M.  k 
St.  P.  R.  Co.  loi  Iowa,  178,  70  N.  W.  110, 
1  Am.  Neg.  Rep.  229. 

Plaintiff  seeks  to  recover  upon  a  liability 
which  not  only  is  not  offered  in  the  taritfs 
of  the  carrier,  but  is  specifically  contrary  to 
the  contract  of  transportation  into  which 
the  carrier,  through  the  medium  of  its 
tariffs,  offers  to  enter. 

Chicago  &  A.  R.  Co.  v.  Kirby,  225  U.  S. 
155.  56  L.  ed.  1033,  32  Sup.  C^.  Rep.  648, 
Ann.  Cas.  1914A,  501 ;  Atchison,  T.  k  S.  F. 
R.  Co.  V.  Robinson,  233  U.  S.  173,  58  L.  ed. 
001,  34  Sup.  Ct.  Rep.  556;  Boston  k  M.  R. 
Co.  V.  Hooker,  233  U.  S.  97,  58  L.  ed.  86S, 
L.R.A.  1915B,  450,  34  Sup.  Ct.  Rep.  526. 
Ann.  Cas.  1915B,  593;  Adams  Exp.  Co.  v. 
Croninger,  226  U.  S.  491,  67  L.  ed.  314,  44 
L.R.A.(N.S.)  257,  33  Sup.  Ct.  Rep.  148; 
Kansas  City  Southern  R.  Co.  v.  Carl,  227 
U.  8.  639,  57  L.  ed.  683,  33  Sup.  Ct.  Rep. 
391. 

Mr.  James  E.  Ellegood,  for  defendant 
in  error: 

The  status  of  the  common  law  respecting 
carriers'  liability,  the  Federal  statute  itself, 
its  purpose,  scope,  and  remedial  provisions, 
must  speedily  remove  any  ambiguity,  if 
tliere  be  any,  in  the  language. 

Hamilton  v.  Rathbone,  175  U.  S.  420,  44 
L.  ed.  222,  20  Sup.  Ct.  Rep.  155;  United 
States  V.  Lexington  Mill  k  Elevator  Co.  232 
U.  S.  410,  58  L.  ed.  662,  L.R.A.  191 5B,  774, 
34  Sup.  Ct.  Rep.  337. 

The  statute,  original  and  amendments,  is 
remedial,  and,  by  the  universal  rule,  must 
receive  a  liberal  construction  to  effectuate 
its  intent  as  an  entirety;  but  that  which 
is  contended  for  would  defeat  its  purpose  in 
part;  that  is,  as  a  remedy  for  relief  for 
"any  loss,"  except  for  loss  or  damaged 
goods.  This  is  not  to  be  tolerated  unless 
ttie  words  of  the  statute  compel  it. 

Washington  Market  Co.  v.  Hoffman,  101 
U.  S.  112,  116,  25  L.  ed.  782,  784. 

Its  operation  may  be  restrained  or  en- 
larged beyond  the  ordinary  import  of  the 
wohls  when  the  purpose  of  the  statute  and 
public  policy  require  it. 

United  States  v.  Trans-Missouri  Freight 
Asso.  166  U.  S.  290,  41  L.  ed.  1007,  17  Sup. 
Ct.  Rep.  540. 

It  is  with  the  right  of  the  person  sus- 
taining the  loss,  and  not  with  any  specific 
cause  of  injury  to  the  property,  that  the 
statute  is  roncerned. 

New  York,  P.  k  N.  R.  Co.  v.  Peninsula 
Produce  Exch.  122  Md.  216,  89  Atl.  433. 

The  liability  imposed  by  the  statute  is 
the  liability  imposed  by  the  common  law. 
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Adams  Exp.  Co.  v.  Croninger,  226  U.  S. 
491.  492,  57  L.  ed.  314,  316,  44  L.R.A.(N.S.) 
257,  33  Sup.  Ct.  Rep.  148;  Galveston,  H.  ft 
S.  A.  R.  Co.  V.  Wallace,  50  L.  ed.  517,  and 
note,  223  U.  S.  481,  32  Sup.  Ct.  Rep.  205; 
Missouri,  K.  ft  T.  R.  Co.  v.  Harriman,  227 
U.  S.  657,  671,  57  L.  ed.  600,  698,  33  Sup. 
Ct.  Rep.  397. 

The  common-law  duty  required  the  car- 
rier to  transport  and  deliver  within  a  rea- 
sonable time;  and  any  failure  of  this  duty 
within  a  reasonable  time  renders  the  car- 
rier liable  for  all  the  consequences. 

Philadelphia,  W.  ft  B.  R.  Co.  v.  Lehman, 
56  Md.  233,  40  Am.  Rep.  415. 

The  duty  to  deliver  safely,  and  the  duty 
to  deliver  in  due  time,  are  distinct  obli- 
gations. 

Baltimore  ft  O.  R.  Co.  v.  Whitehill,  104 
Md.  310,  64  Atl.  1033 ;  Philadelphia,  B.  ft  W. 
R.  Co.  v.  Diflfcndal,  109  Md.  509,  72  Atl.  193, 
458;  Baltimore,  C.  ft  A.  R.  Co.  v.  William 
Sperber  ft  Co.  117  Md.  602,  84  Atl.  72; 
Philadelphia,  W.  ft  B.  R.  Co.'  v.  Lehman, 
supra. 

Mr.  Justice  Hugrhes  delivered  the  opinion 
of  the  court: 

On  May  26,  1010,  the  Peninsula  Produce 
Exchange  of  Maryland  delivered  to  the  New 
York,  Philadelphia,  ft  Norfolk  Railroad 
Company  at  Marion,  Maryland,  a  carload 
of  strawberries  for  transportation  to  New 
York  city.  The  conditions  of  the  transpor- 
tation were  set  forth  in  the  bill  of  lading 
issued  by  the  railroad  company.  The  prop- 
erty was  delivered  at  destination  some  hours 
later  than  the  customary  time  of  arrival, 
and  this  action  was  brought  to  recover  dam- 
ages for  th^  failure  to  transport  and  de- 
liver with  reasonable  despatch.  Judgment 
in  favor  of  the  sliipper  was  affirmed  by  the 
court  of  appeals  of  Maryland,  122  Md.  215, 
89  Atl.  433. 

The  plaintiff  in  error,  in  its  brief,  states 
that  "the  questions  involved  are  two — " 

'*!:  Does  the  Carmack  amendment  (34 
SUt.  at  L.  503,  chap.  3591,  Comp.  Stat. 
1913,  §  8592]  impose  on  the  'initial  car- 
ritf'  liability  for  delay  occurring  on  the 
line  of  its  connection  without  physical  dam- 
age to  the  property  7 

*'2.  Was  the  plaintiff  entitled  to  recover 
because  its  shipment  failed  to  arrive  in 
time  for  the  market  of  May  28th,  when  the 
regulations  under  which  the  shipment  moved 
Here  published  in  tariffs  duly  on  file  with 
the  Interstate  Commerce  Commission,  and 
specifically  provided:  'No  carrier  is  bound 
to  transport  said  property  by  any  particular 
train  or  vessel,  or  in  time  for  any  particular 
market,  or  otherwise  than  witii  reasonable 
despatch,  unless  by  Rper-ilic  agreement  in- 
dorsed hereon'?" 
L.R.A.1917A. 


The  first  question,  arising  from  the  fact 
that  it  did  not  appear  that  the  delay  oc- 
curred on  the  line  of  the  initial  carrier  (the 
defendant)  was  raised  by  an  unsuccessful 
demurrer  to  the  declaration,  and  both  ques- 
tions were  presented  by  prayers  for  instruc- 
tions which  were  denied. 

Tlie  amendment  of  §  20  of  the  interstate 
commerce  act,  known  as  the  Carmack 
amendment  (act  of  June  29,  1906,  chap. 
3501,  §  7,  34  Stot.  at  L.  584,  596,  Comp. 
Stat.  1913,  §  8592),  provides  "that  any 
common  carrier  .  .  .  receiving  property 
for  transportation  from  a  point  in  one 
state  to  a  point  in  another  state  shall  issue 
a  receipt  or  bill  of  lading  therefor  and 
shall  be  liable  to  the  lawful  holder  thereof 
for  any  loss,  damage,  or  injury  to  such 
property  caused  by  it  or  by  any  common 
carrier  .  .  .  to  which  such  property 
may  be  delivered  or  over  whose  line  or  lines 
such  property  may  pass,  and  no  contract, 
receipt,  rule,  or  regulation  shall  exempt 
such  common  carrier  .  .  .  from  the  lia- 
bility hereby  imposed." 

We  need  not  review  at  length  the  con- 
siderations which  led  to  the  adoption  of  this 
amendment.  These  were  stated  in  Atlantic 
Coast  Line  R.  Co.  v.  Riverside  Mills,  219 
U.  S.  186,  199-203,  56  L.  ed.  167,  179-181, 
31  L.R.A.(N.S.)  7,  31  Sup.  Ct.  Rep.  164, 
It  was  there  pointed  out  thai. along  with 
singleness  of  rate  and  continuity  of  car- 
riage in  through  shipments  there  had  grown 
up  the  practice  of  requiring  specific  stipu- 
lations limiting  the  liability  of  each  sepa- 
rate company  to  its  own  part  of  the  through 
route,  and,  as  a  result,  the  shipper  eould 
look  to  the  initial  carrier  for  recompense 
only  for  **loss,  damage,  or  delay"  occurring 
on  its  own  line.  This  ^'burdensome  situa- 
tion" was  ''the  matter  which  Congress  un- 
dertook to  regulate."  And  it  was  concluded 
that  the  requirement  that  interstate  car- 
riers holding  themselves  out  as  receiving 
packages  for  destinations  beyond  their  own 
terminal  should  be  compelled  "as  a  condi- 
tion of  continuing  in  that  traffic  to  obligate 
themselves  to  carry  to  the  point  of  destina- 
tion, using  the  lines  of  connecting  carriers 
as  their  own  agencies,"  was  wiUiin  the 
power  of  Congress.  The  rule,  said  the  court 
in  defining  the  purpose  of  the  Carmack 
amendment,  "is  adapted  to  secure  the  rights 
of  the  shipper  by  securing  unity  of  trans- 
portation with  unity  of  responsibility.'' 
And,  again,  we  said  in  Adams  Kxp.  Co.  v. 
Croninger,  226  U.  S.  491,  57  L.  ed.  314,  44 
L.R.A.(N.S.)  267,  33  Sup.  Ct.  Rep.  148, 
that  this  legislation  embraces  "the  subject 
of  the  liability  of  the  carrier  under  a  bill 
of  lading  which  he  must  issue."  "The  duty 
to  issue  a  bill  of  lading  and  the  liability 
thereby  assumed  are  covered   in  full,  and 


106 


UNITED  STATKS  SUPREMP:  COURT. 


though  there  is  no  reference  to  the  effect 
upon  state  regulation,  it  is  evident  that 
Congress  intended  to  adopt  a  uniform  rule 
and  relieve  such  contracts  from  the  diverse 
regulation  to  which  they  had  been  there- 
tofore subject."    Id.  p.  506. 

It  is  now  insisted  that  Congress  failed  to 
accomplish  this  paramount  object;  that 
while  unity  of  responsibility  was  secured  if 
the  goods  were  injured  iu  the  course  of 
transix)rtation  or  were  not  delivered,  the 
statute  did  not  reach  the  case  of  a  failure 
to  transport  with  reasonable  despatch.  In 
such  case  it  is  said  that,  although  there  is 
a  through  shipment,  the  shipper  must  still 
look  to  the  particular  carrier  whose  neglect 
caused  the  delay.  We  do  not  think  that  the 
language  of  the  amendment  has  the  inade- 
quacy attributed  to  it.  The  words  "any 
loss,  damage,  or  injury  to  such  property," 
oaused  by  the  initial  carrier  or  by  any  con- 
necting carrier,  are  compreliensive  enough 
to  embrace  all  damages  resulting  from  any 
failure  to  discharge  a  carrier's  duty  with 
respect  to  any  part  of  the  transportation 
to  the  agreed  destination.  It  is  not  neces- 
sary, nor  is  it  natural,  in  view  of  the  gen- 
eral purpose  of  the  statute,  to  take  the 
words  ''to  the  property"  as  limiting  the 
word  ''damage*'  as  well  as  the  word  'in- 
jury," and  thus  as  rendering  the  former 
wholly  superfluous.  It  is  said  that  there  is 
a  different  responsibility  on  the  part  of  the 
carrier  with  respect  to  delay  from  that 
which  exists  where  there  is  a  failure  to 
carry  wkiely.  But  the  difference  is  with 
respect  to  the  measure  of  the  carrier's 
obligation;  the  duty  to  transport  with  rea- 
sonable despatch  is  none  the  less  an  inte- 
gral part  of  the  normal  undertaking  of 
the  carrier.  And  we  can  -gather  no  in- 
tent to  unify  only  a  portion  of  the  carrier's 
responsibility.  Further,  it  is  urged  that 
the  amendment  provides  that  the  initial 
caiTier  may  recover  from  the  connecting 
carrier  "on  whose  line  the  lose,  damage,  or 
injury  shall  have  been  sustained  the  amount 
of  such  loss,  damage,  or  injury  as  it  may  be 
required  to  pay  to  the  owners  of  such  prop- 
erty;" and  this,  it  is  said,  shows  that  the 
^'loss,  damage,  or  injury"  described  is  that 
which  may  be  localized  as  having  occurred 
on  the  line  of  one  of  the  carriers,  and  there- 
fore should  be  limited  to  physical  loss  or 
injury.  But  we  find  no  difficulty  in  this, 
as  the  damages  required  to  be  paid  by  the 
initial  carrier  are  manifestly  regarded  as 
resulting  from  some  breach  of  duty,  and  the 
purpose  is  simply  to  provide  for  a  recovery 
against  the  connecting  carrier  if  the  latter, 
as  to  its  part  of  the  transportation,  is 
found  to  be  guilty  of  that  breach.  The 
view  we  have  expressed  finds  support  in 
the  explicit  terms  of  the  act  of  January  20, 
L.R.A.1917A. 


1014,  chap.  II,  38  Stat,  at  L.  278,  which 
provides  "that  no  suit  brought  in  any  state 
court  of  competent  jurisdiction  against  a 
railroad  company  ...  to  recover  dam- 
ages for  delay,  loss  of,  or  injury  to  prop; 
erty  received  for  transportation  by  such 
common  carrier  under  section  twenty  of  tiie 
act  to  regulate  commerce  .  .  .  shall  be 
removed  to  any  court  of  the  United  States 
where  the  matter  in  controversy  does  not 
exceed,  exclusive  of  interest  and  costs,  the 
sum  or  value  of  $3,000."  If  the  language 
of  §  20  can  be  regarded  as  ambiguous,  this 
legislative  interpretation  of  it  as  conferring 
a  right  of  action  for  delay,  as  well  as  for 
loss  or  injury  to  the  property  in  the  course 
of  transportation,  is  entitled  to  great 
weight.l  Alexander  v.  Alexandria,  5  CrancU, 
1,  7,  8,  3  L.  ed.  19-21;  United  States  v. 
Freeman,  3  How.  556,  564,  565,  11  L.  ed. 
724,  727,  728;  Cope  v.  Cope,  137  U.  S.  682, 
688,  34  L.  ed.  832,  834.  11  Sup.  Ct.  Rep. 
222. 

The  second  question,  as  stated,  is  sought 
to  be  raised  under  the  stipulation  of  the  bill 
of  lading  (being  one  of  the  conditions  filed 
with  the  tariffs  under  the  interstate  com- 
merce act)  that  the  carrier  is  not  bound  to 
transport  **by  any  particular  train  or  ves- 
sel, or  in  time  for  any  particular  market, 
or  otherwise  than  with  reasonable  des- 
patch."* See  Chicago  &  A.  R.  Co.  v.  Kir  by, 
225  U.  S.  155,  56  L.  ed.  1033,  32  Sup.  Ct. 
Rep.  648,  Ann.  Cas.  1014A,  501;  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Robinson,  233  U.  S.  173, 
58  L.  ed.  901,  34  Sup.  Ct.  Rep.  556.  But 
the  argument  upon  this  point  is  not  ad- 
dressed to  the  issue,  as  recovery  was  not 
sought  or  permitted,  except  for  a  failure 
to  transport  with  reasonable  despatch.  The 
declaration  alleged  that  the  berries  "were 
to  be  transported  with  safety,  and  with  rea- 
sonable despatch,  and  delivered  ...  in 
safe  condition  and  with  reasonable  dili- 
gence;" that  the  defendant,  or  its  connect- 
ing lines,  did  not  "transport  or  deliver  the 
same  with  reasonable  despatch;"  and  that 
the  damage  was  due  to  their  failure  to  use 
"due  and  reasonable  diligence."  The  court 
instructed  the  jury  that  it  became  the  duty 
of  the  defendant  and  all  connecting  lines  "to 
use  reasonable  care,  diligence,  and  exertion 
in  forwarding  and  transporting  and  deliver- 


l  The  language  of  the  Carmack  amend- 
ment has  Wn  construed  in  various  deci- 
sions by  state  courts  as  embracing  damages 
for  delav.  Ft.  Smith  &  \V.  R.  Co.  v.  Aw- 
brev,  39'Okla.  270,  134  Pac.  1117;  South- 
ern  P.  Co.  v.  Lvon,  —  Miss.  — ,  66  So.  209: 
Pecos  &  N.  T.'R.  Co.  v.  Cox,  —  Tex,  Civ. 
App.  — ,  150  S.  W.  265;  Norfolk  Truckers 
Exch.  v.  Norfolk  Southern  R.  Co.  116  Va. 
466,  82  S.  E.  92.  Contra,  Bvers  v.  Southern 
Exp.  Co.  165  X.  C.  542,  81  S.  E.  741. 
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ing"  the  berries,  and  that  \i  the  jiirj  should 
believe  that  the  defendant  and  the  connect* 
ing  lines,  or  any  of  them,  '*did  not  use  such 
care,  diligence,  and  exertion/'  and  that  by 
reason  of  the  failure  eo  to  do  the  berriea 
arrived  "too  late  for  the  market  of  the  day 
on  which  they  would  have  arrived  if  they 
had  been  forwarded  and  transported  "with 
foich  care,  diligence,  and  exertion,  and  that 
the  plaintiff  thereby  sustained  loss,  then 
their  verdict  should  be  for  the  plaintiff." 
As  the  court  of  appeals  of  Maryland  said, 
the  ground  of  the  action  was  **the  failure 
to  carry  with  reasonable  despatch,  and  the 
loss  of  marketability  is  mentioned  as  the 
element  of  damage."  Tliat  is,  the  reference 
to  the  market  said  to  have  been  lost  was 
merely  for  the  purpose  of  calculating  dam- 
ages which  were  sought  solely  because  of 
lack  of  reasonable  diligence,  and  not  Upon 
the  allegation  of  any  added  duty  with  re- 
spect to  a  particular  train  or  market.  The 
stipulation  invoked  does  not  attempt  to 
limit  the  duty  of  the  carrier  to  transport 
with  reasonable  despatch,  and  we  are  not 
called  upon  to  consider  its  effect  in  any 
other  aspect. 

The  instructions,  however,  permitted  the 
jury  to  award  as  damages  the  amount  of 
the  decline  in  value,  due  to  the  delay,  at 
the  place  of  destination,  without  stating  the 
limitation  set  forth  in  the  tariff  of  the 
plaintiff  in  error  as  filed:  and  this  tai*Yff, 
with  the  accompanying  conditions,  duly  of- 
fered in  evidence,  was  excluded.  It  was  con- 
ceded by  the  court  of  appeals  that  these 
rulings  were  erroneous,  but  the  court  found 
that  they  worked  no  harm  to  the  plaintiff 
in  error.  The  condition  in  the  bill  of  lad- 
ing and  in  the  filed  tariff  provided  that 
"the  amount  of  any  loss  or  damage  for 
which  any  carrier  is  liable  shall  be  com- 
puted on  the  basis  of  the  value  of  the  prop- 
erty (being  the  bona  fide  invoice  price,  if 
any,  to  the  consignee,  including  the  freight 
charges,  if  prepaid)  at  the  place  and  time 
of  shipment  under  this  bill  of  lading,  unless 
a  lower  value  has  been  represented  in  w^rit- 
ing  by  the  shipper  or  has  been  agi'eed  upon 
or  is  determined  by  the  classiAcation  or 
tariffs  upon  which  the  rate  is  based,  in  any 
of  which  events  such  lower  value  shall  be 
the  maximum  amount  to  govern  such  com- 
putation, whether  or  not  such  loss  or  dam- 
age occurs  from  negligence."  Treating  the 
rate  charged  for  the  transportation  as  based 
upon  assent  to  this  provision,  the  court  of 
appeals  construed  the  stipulation  not  as 
changing  the  basis  of  liability,  but  as  limit- 
ing the  amount  of  the  recovery  in  any  event 
to  the  value  of  the  property  at  the  time 
and  place  of  shipment,  no  other  value  hav- 
ing been  agreed  upon.  Adams  Exp.  Co.  v. 
Croninger,  220  U.  S.  491,  57  L.  ed.  314,  44 
LK.A.1917A. 


L.R.A.(N.S.)  257,  33  Sup.  Ot.  Rep.  148; 
Wells,  F.  &  Co.  V.  Neiman-Marcus  Co.  227 
U.  S.  409,  57  L.  ed.  600,  33  Sup.  Ct.  Rep. 
207 ;  Boston  &  M.  R.  Co.  v.  Hooker,  233  U. 
S.  97,  58  L.  ed.  868,  L.R.A.1915B,  450,  Ann. 
Cas.  1915D,  593;  George  N.  Pierce  Co.  v. 
Wells,  F.  &  Co.  236  U.  S.  278,  59  L.  ed.  676, 
35  8up.  Ct.  Rep.  351.  It  appeared  from  the 
evidence  that  the  berries  were  sold  in  New 
York  city  at  an  average  price  of  6^  cents  a 
quart.  It  was  also  proved  that  the  decline 
in  value  due  to  the  delay  was  from  2  to  3 
cents  a  quart.  The  jury  gave  a  verdict  for 
$180.48,  which  included  $153.60,  principal, 
and  $26.88  interest.  That  is,  the  jury  gave 
damages  at  the  rate  of  2  cents  a  quart  for 
the  240  crates  (7,680  quarts)  shipped.  The 
court  held  that  it  could  not  be  said,  as  the 
defendant  contended,  that  there  was  no 
proof  of  actual  damage  from  the  delay; 
and  that,  so  far  as  the  maximum  liability 
fixed  by  the  filed  tariff  was  concerned,  the 
court  was  justified  in  taking  the  value  of 
the  berries  at  the  time  and  place  of  ship- 
ment as  being  at  least  equal  to  the  2  cents 
a  quart  allowed.  Upon  this  point  the  court 
of  appeals  said:  "It  may  be  judicially  as- 
sumed that  their  value  at  the  time  and 
place  of  shipment  was  at  least  equal  to  tlie 
2  cents  per  quart  which  the  jury  allowed 
as  damages  and  in  the  view  we  have  taken 
of  the  case  no  just  purpose  would  be  served 
in  reversing  the  judgment  and  subjecting 
the  parties  to  the  expense  of  a  new  trial." 
That  is  to  say,  upon  the  facts  as  the  state 
court  found  them  to  be,  the  agreed  maxi- 
mum of  liability  as  stipulated  was  not  ex- 
ceeded. 

We  cannot  say,  in  the  light  of  tho  evi- 
dence, that  the  state  court  denied  to  the 
plaintiff  in  error  any  Federal  right  in  hold- 
ing as  it  did  with  respect  to  the  amount 
of  the  value  of  the  berries  at  the  time  and 
place  of  shipment,  and  in  this  view  we  are 
unable  to  conclude  that,  in  disposing  of  the 
Federal  questions,  there  was  any  error 
which  would  require,  or  justify,  a  reversal. 

Judgment  affirmed. 


UNITED  STATES  SUPREME  COURT, 

SOUTHERN  EXPRESS  COMPANY,  Plff.  in 

Err., 

V. 

JOHN  BYERS. 

(240  V.  S.  612,  60  L,  ed.  826,  36  Sup.  Ct. 

Rep.  410.) 

Evidence   —   documentary   —   carrier's 
rate  schedules. 

1.  Rate   schedules   of  an   interstate   car- 
rier on   file  with  the  Interstate  Commerce 
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Commission  are  admiasible  in  evidence  in 
an  action  against  it  to  recover  damages  for 
delay  in  the  delivery  of  an  interstate  ship- 
ment on  the  issue  of  the  validity  and  effect 
of  a  provision  in  the  bill  of  lading  by 
which  the  carrier  undertook  to  limit  its 
liability  to  a  specified  sum. 
For  other  cases^  see  Evidence^  IV,  I,  in  Dig, 
1-52  A*,  fif. 

Damages  —  mental  an^ulsli  —  carrier's 
liability. 

2.  Damages  for  mental  suffering  only 
are  not  recoverable  from  a  carrier  on  ac- 
count of  its  delay  in  the  delivery  of  an  in- 
terstate shipment. 

For  other  cases,  see  Damages,  IIL  o,  2,  a,  in 
Dig.  1-32  y,  S. 

(April  3,  1916.) 

f TERROR  to  the  Supreme  Court  of  the 
Id  State  of  North  Carolina  to  review  a 
judgment  affirming  a  judgment  of  the 
Superior  Court  for  Buncombe  County  in 
plaintiff*s  favor  in  an  action  brought  to 
recover  damages  for  mental  anguish  on  ac- 
count of  delay  of  defendant  in  the  delivery 
of  an  interstate  shipment.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Julius  C.  Martin,  Thomas  S. 
Rollins,  George  H.  Wright,  and  Robert 
C.  Alston,  for  plaintiff  in  error: 

The  liability  of  a  common  carrier  for 
mental  anguish  growing  out  of  loss,  injury. 

Note.  —  The  subject  of  mental  anguish  as 
an  element  of  damages  is  discussed  at  length 
in  the  note  to  Western  U.  Teleg.  Co.  v. 
Chouteau,  49  L.R.A.(N.S.)  206,  and  other 
notes  there  referred  to.  These  notes  in- 
clude cases,  arising  out  of  telegrams  con- 
cerning a  corpse;  see  pages  234,  319,  334, 
335. 

Generally,  as  to  mental  anguish  as  cle- 
ment of  damages  in  action  for  breach  of 
contract  relative  to  corpse,  see  note  to 
Beaulieu  v.  Great  Northern  R.  Co.  19  L.R.A. 
(N.S.)    564. 

Other  annotation  on  mental  anguish  as 
clement  of  damages  may  be  found  by  con- 
sulting the  Index  to  L.R.A.  Notes  under  the 
title,  ''Damages,"  subtitle,  ''Mental  An- 
guish." 

The  principle  declared  in  Southern  Exf. 
Oo.  V.  Byers,  that  in  interpreting  and  en- 
forcing the  acts  of  Congress  in  relation  to 
interstate  shipments,  the  courts  will  apply 
the  principles  of  the  common  law  as  ac- 
cepted and  enforced  by  the  Federal  courts 
rather  than  by  the  courts  of  the  state  in 
which  the  action  arises,  is  also  exemplified 
in  the  cases  dealing  with  the  effect  of  tlu* 
Carmack  amendment  on  state  regulations 
as  to  stipulations  limiting  liability  of  car- 
rier for  loss  of  or  damage  to  goods.  See 
on  this  point  notes  to  Adams  Exp.  Co.  v. 
Croninger,  44  L.R.A.(N.S.)  257,  and  Louis- 
ville &  N.  R  Co.  v.  Miller,  60  L.R.A. (N.S.) 
819. 
L.R.A.1917A. 


or  delay  of  a  riiipment  moving  in  interstate 
commerce,  is  to  be  controlled  by  the  law  as 
ascertained  and  administered  by  the  Federal 
judiciary,  which  does  not  permit  recovery. 

Adams  Exp.  Co.  v.  Croninger,  226  U.  S. 
491,  505,  57  L.  ed.  314,  319,  44  L.R.A.(N.S.) 
257,  33  Sup.  Ct.  Rep.  148;  Kansas  City 
Southern  R.  Co.  v.  Carl,  227  U.  S.  639,  649, 
57  L.  ed.  683,  687,  33  Sup.  Ct.  Rep.  391; 
Slater  v.  Mexican  Nat.  R.  Co.  194  U.  S.  120, 
126,  48  L.  ed.  900,  902,  24  Sup.  Ct.  Rep.  581 ; 
Western  U.  Teleg.  Co.  v.  Brown,  234  U.  S. 
542,  58  L.  ed.  1457,  34  Sup.  Ct.  Rep.  955,  5 
N.  C.  C.  A.  1024 ;  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  V.  Dettlebach,  239  U.  S.  688,  60  L.  ed. 
453,  36  Sup.  Ct.  Rep.  177;  Western  U. 
Telegh.  Co.  v.  Wood,  21  L.R.A.  706,  6  C. 
C.  A.  432,  13  U.  S.  App.  317,  57  Fed. 
471;  Western  U.  Teleg.  Co.  v.  Cook,  9  C. 
C.  A.  680,  15  U.  S.  App.  445,  61  Fed. 
624;  Felton  v.  BuUard,  37  C.  C.  A.  1,  94 
Fed.  781;  Baltimore  &  0.  R.  Co.  v.  Baugh, 
149  U.  S.  368,  37  L.  ed.  772,  13  Sup.  Ct.  Rep. 
914 ;  Byrne  v.  Kansas  City,  Ft.  S.  &.  M.  R. 
Ca  24  L.R.A.  693,  9  C.  C.  A.  666,  22  U.  S. 
App.  220,  61  Fed.  605;  Western  U.  Teleg. 
Co.  V.  Sklar,  61  C.  C.  A.  281,  126  Fed.  295; 
Western  U.  Teleg.  Co.  v.  Burris,  102  C.  C. 
A.  386,  179  Fed.  92;  Western  U.  Teleg.  Co. 
V.  Chouteau,  49  L.R.A.(N.S.)  221,  note; 
Chapman  v.  Western  U.  Teleg.  Co.  88  Ga. 
767,  17  L.R.A.  430,  30  Am.  St.  Rep.  183,  15 
S.  E.  901;  Chase  v.  Western  U.  Teleg.  Co. 
10  L.R.A.  464,  44  Fed.  554;  Crawaon  ▼. 
Western  U.  Teleg.  Co.  47  Fed.  544; 
Kester  v.  Western  U.  Teleg.  Co.  55  Fed. 
603;  Gahan  v.  Western  U.  Teleg.  Co.  59 
Fed.  433 :  Western  U.  Teleg.  Co.  v.  Hill,  163 
Ala.  18,  23  L.R.A.(N.S.)  848,  60  So.  248,  21 
Am.  Neg.  Rep.  1,  19  Ann.  Caa. '1058: 
Kennon  v.  Gilmer,  131  U.  S.  22,  26,  33  L.  ed. 
110,  112,  9  Sup.  Ct.  Rep.  696;  McDermott  v. 
Severe,  202  U.  S.  600,  611,  50  L.  ed.  1162, 
1168,  26  Sup.  Ct.  Rep.  709;  Tyler  v.  Western 
U.  Teleg.  Co.  54  Fed.  634:  Butner  v.  West- 
ern U.  Teleg.  Co.  2  Okla.  234,  4  Inters.  Com. 
Rep.  770,  37  Pac.  1087;  International  Ocean 
Teleg.  Co.  v.  Saunders,  32  Fla.  434,  21 
L.R.A.  810,  14  So.  148;  Davis  v.  Western  U. 
Teleg.  Co.  46  W.  Va.  48,  32  S.  E.  1026. 

The  contract  of  carriage  is  inconsistent 
with  the  conception  that  mental  damages 
may  be  allowed. 

Adams  Exp.  Co.  v.  Croninger,  226  U.  S. 
491,  57  L.  ed.  314,  44  L.R.A. (N.S.)  257,  33 
Sup.  Ct.  Rep.  148;  George  N.  Pierce  Co.  v. 
Wells,  F.  &  Co.  236  U.  S.  278,  286,  59  L.  ed. 
576,  3.3  Sup.  Ct.  Rep.  351 ;  Telfair  County  v. 
Webb,  119  Ga.  916,  47  S.  E.  218;  Atlanta 
Ice  &  Coal  Co.  v.  Mixon.  126  Ga.  457,  55 
S.  E.  237. 

No  brief  was  filed  for  defendant  in  error 
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Mr.  Justice  McKeynolds  delivered  the 
opinion  of  the  court: 

Claiming  damages  solely  on  account  of 
mental  anguish  occasioned  bj  failure 
promptly  to  deliver  a  casket  and  grave 
clothes  intended  for  his  wife's  burial,  and 
accepted  by  plainti/T  in  error  with  knowl- 
edge of  the  facts  at  Asheville,  North  Caro- 
lina, for  transportation  to  Hickory  Grove, 
South  Carolina,  Byers  recovered  a  judgment 
against  it  for  $250,  and  this  was  affirmed 
by  the  supreme  court  of  North  Carolina. 
165  N.  C.  542,  81  S.  E.  741. 

In  defense  the  Express  Company  averred: 
That  while  engaged  in  interstate  commerce 
it  received  the  described  articles  at  Ashe- 
ville and  transported  them  to  Hickory 
Grove;  that,  as  required  by  act  of  Con- 
gress approved  June  29,  1906  [34  Stat,  at 
L.  5C-i,  chap.  3591,  Comp.  Stat.  1913, 
§  8563],  and  amendments,  it  had  flled  a 
schedule  of  rates  with  the  Interstate  Com- 
merce Commission;  that  at  time  of  ship- 
ment it  Issued  a  bill  of  lading  limiting  lia- 
bility to  $50;  that  it  had  paid  the  shipper 
the  full  amount  expended  by  him  in  pur- 
ciiasing  the  articles;  that  no  present  lia- 
bility exists,  and  especially  under  the  laws 
of  the  United  States  it  is  not  responsible 
for  such  damages  as  those  specified. 

There  was  put  in  evidence  a  duly  executed 
receipt  for  $64.17,  ''being  in  full  payment 
for  one  coffin  delivered  to  Southern  Express 
Company  at  Asheville,  North  Carolina,  on 
April  Ist,  1912,  by  John  Byers,  to  be 
shipped  to  Sarah  Moore,  Hickory  Grove, 
South  Carolina;"  and  Byers  testified  that 
"the  Southern  Express  Company  paid  him 
for  all  the  money  he  had  paid  out  on  the 
casket  and  other  things  contained  in  the 
shipment,  but  did  not  pay  him  anything  for 
danuiges."  The  bill  of  lading  was  also  in- 
troduced. It  specified  no  value  and  under- 
took to  restrict  the  carrier's  liability  to 
$50.  Clause  1  is  copied  in  the  margin.l 
Objection  was  sustained  to  a  seasonable 
offer  by  the  company  to  prove  its  schedules 


of  rates  on  file  with  the  Interstate  Com- 
merce Commission. 

Manifestly  the  shipment  was  interstate 
commerce;  and,  under  the  settled  doctrine 
established  by  our  former  opinions,  rights 
and  liabilities  in  connection  therewith  de- 
pend upon  acts  of  Congress,  the  bill  of  lad- 
ing and  common-law  principles  accepted 
and  enforced  by  the  Federal  courts.  In 
order  to  determine  the  validity  and  effect 
of  restrictions  upon  liability  contained  in 
such  bills,  it  is  important,  if  not  indeed 
essential,  to  consider  the  applicable  sched- 
ules on  file  with  the  Commission.  AdamA 
Exp.  Co.  V.  Croninger,  228  U.  S.  491,  57  L. 
ed.  314,  44  L.R.A.(N.S.)  257,  33  Sup.  Ct. 
Rep.  148;  Chicago,  B.  &  Q.  R.  Co.  v.  Miller, 
226  U.  S.  513,  57  L.  ed.  323,  33  Sup.  Ct. 
Rep.  155;  Chicago,  St.  P.  M.  k  O.  R.  Co. 
V.  Latta,  226  U.  S.  519,  57  L.  ed.  328,  33 
Sup.  Ct.  Rep.  155;  Wells,  F.  &  Co.  v.  Nei- 
man-Marcus  Co.  227  U.  S.  469,  57  L.  ed. 
600,  33  Sup.  Ct.  Rep.  267;  Kansas  City 
Southern  R.  Co.  v.  Carl,  227  U.  S.  639,  57 
L.  ed.  683,  33  Sup.  Ct.  Rep.  391 ;  Missouri, 
K.  k  T.  R.  Co.  V.  Harriman,  227  U.  S.  657, 
57  L.  ed.  690,  33  Sup.  Ct.  Rep.  397;  Chi- 
cago, R.  I.  &  P.  R.  Co,  V.  Cramer,  232  U. 
S.  490,  58  L.  ed.  697,  34  Sup.  Ct.  Rep.  383 ; 
Boston  &  M.  R.  Co.  v.  Hooker,  233  U.  S. 
97,  58  L.  ed.  868,  L.R.A.1915B,  450,  Ann. 
Cas.  I915D,  593;  George  M.  Pierce  Co.  v. 
Wells,  F.  &  Co.  236  U.  S.  278,  59  L.  ed.  576, 
35  Sup.  Ct.  Rep.  361;  New  York,  P.  k  N.  R. 
Co.  y.  Peninsula  Produce  Exch.  240  U.  S.  34, 
60  L.  ed.  511,  ante,  193,  36  Sup.  Ct.  Rep.  230. 

It  was  plain  error  to  exclude  the  rate 
schedules. 

Having  been  requested  in  apt  time,  the 
trial  court  refused  to  charge  the  jury  as 
follows:  "As  the  shipment  which  la  al> 
leged  to  have  been  delayed  was  a  shipment 
in  interstate  commerce,  and  as  the  damage 
claimed  by  the  plaintiff  is  damage  for  men- 
tal suffering  only  on  account  of  the  delay 
of  the  delivery  of  said  shipment,  the  court 
instructs  the  jury  that  under  the  evidence 
in  this  case  the  plaintiff  is  not  entitled  to 


1 1.  In  consideration  of  the  rate  charged 
for  carrying  said  property  which  is  regu- 
lated by  the  value  and  classification  thereof 
and  is  based  upon  a  valuation  of  not  exceed- 
ing $50  for  any  shipment  of  100  pounds  or 
less,  and  not  exceeding  50  cents  per  pound 
for  any  shipment  in  excess  of  100  pounds, 
unless  a  greater  value  is  declared  at  time  of 
shipment,  the  shipper  agrees  that  the  com- 
pany shall  not  be  liable  in  any  event  for 
more  than  fifty  dollars  ($50)  on  any  ship- 
ment of  100  pounds  or  less,  and  for  not 
exceeding  50  cents  per  pound  on  a  shipment 
weighing  more  than  100  pounds,  and  said 
property  is  valued  at,  and  the  lial)ility  of 
thib  company  is  hereby  limited  to,  the  value 
above  stated,  unless  a  greater  value  is  de- 
I..R.A.1917A. 


clared  at  the  time  of  shipment,  and  the 
charge  for  value  paid  or  agreed  to  be  paid 
therefor ;  and  in  case  of  partial  loss  or  dam- 
age the  company  shall  not  be  liable  for  more 
than  such  proportion  of  the  same  as  $50 
if  100  pounds  or  less  in  weight,  or  50  cents 
per  pound  if  weight  exceeds  100  pounds,  or 
the  value  declared  bears  to  the  actual  value 
if  greater. 

If  the  said  property  is  offered  for  ship- 
ment under  the  special  rates  named  in  sec- 
tions "D"  and  "E"  of  the  existing  Official 
Express  Classification,  it  is  agreed  that 
the  value  of  the  same  does  not  exceed  ten 
dollars  ($10)  per  package,  said  rates  not 
applying  on  packages  of  greater  value. 
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recover  any  such  damage;  the  jury  is  there- 
fore directed  to  render  a  verdict  for  the  de- 
fendant." This  instruction  should  have 
been  given. 

The  action  is  based  upon  a  claim  for 
mental  suffering  only, — ^nothing  else  was  set 
up  and  the  proof  discloses  no  other  injury 
for  which  compensation  had  not  been  made. 
In  such  circumstances  as  those  presented 
here,  the  long-reeognized  common-law  rule 
permitted  no  recovery;  the  decisions  to  this 
effect  "rest  upon  the  elementary  principle 
that  mere  mental  pain  and  anxiety  are  too 
vague  for  legal  redress  where  no  injury  is 
done  to  person,  property,  health,  or  repu- 
tation." Cooley,  Torts.  3d  ed.  page  94. 
The  lower  Federal  courts,  almost  without 
exception,  have  adhered  to  this  doctrine, 
and  in  so  doing  we  think  they  were  clearly 
right  upon  principle  and  also  in  accord  with 
the  great  weight  of  authority.  Chase  v. 
Western  U.  Teleg.  Co.  10  L.R.A.  464,  44 
Fed.  554;  Crawson  v.  Western  U.  Teleg. 
Co.  47  Fed.  544;  Wilcox  v.  Richmond  &  D. 
R.  Co.  17  L.R.A.  804,  3  C.  C.  A.  73,  8  U. 
S.  App.  118,  52  Fed.  264;  Tyler  v.  Western 
U.  Teleg.  Co.  54  Fed.  634;  Kest^r  v.  W'est- 
oni  U.  Teleg.  Co.  55  Fed.  603;  Western  U. 
Teleg.  Co.  v.  Wood,  21  L.R.A.  706,  6  C.  C. 
A.  432,  13  U.  S.  App.  317,  57  Fed.  471; 
Gahan  v.  Western  U.  Teleg.  Co.  50  Fed. 
433 ;  McBride  v.  Sunset  Teleph.  Co.  96  Fed. 
81;  Stansell  v.  W^estern  U.  Teleg.  Co.  107 
Fed.  668;  Western  U.  Teleg.  Co.  v.  Sklar, 
61  C.  C.  A.  281,  126  Fed.  295;  Alexander  v. 
Western  U.  Teleg.  Co.  126  Fed.  445 ;  Rowan 
V.   Western   U.   Teleg.   Co.    149    Fed.   550; 


W^estern  L^.  Tel^.  Co.  v.  Burris,  102  C.  C. 
A.  386,  179  Fed.  92 ;  Kyle  v.  Chicago,  R.  I. 
&  P.  R.  Co.  105  C.  C.  A.  151,  182  Fed.  613. 
But  see  Beasley  v.  Western  U.  Teleg.  Co. 
39  Fed.  181. 

In  So  Relle  v.  Western  U.  Teleg,  Co. 
(1881)  55  Tex.  308,  40  Am.  Rep.  805,  the 
supreme  court  of  Texas  held  the  addressee 
of  a  message  might  recover  damages  of  a 
telegraph  company  because  of  mere  mental 
suffering.  Subsequently  the  courts  of  Ala- 
bama, Iowa,  Kentucky,  Nevada,  North  Caro- 
lina, and  Tennessee  approved  and  enforced 
a  like  rule;  those  of  Dakota,  Florida,  Geor- 
gia, Illinois,  Indiana,  Kansas,  Minnesota, 
Mississippi,  Missouri,  New  York,  Ohio, 
Oklahoma,  Virginia,  and  West  Virginia  defi- 
nitely rejected  the  innovation.  Many  ot 
the  pertinent  cases  are  reviewed  in  Western 
U.  Teleg.  Co.  v.  Chouteau  (1911)  28  Okla. 
664,  115  Pac.  879,  Ann.  Cas.  1912D,  824, 
3  N.  C.  C.  A.  879,  49  L.R.A.(N.S.)  206, 
and  note;  the  general  subject  is  discussed 
and  the  authorities  cited  in  Sutherland  on 
Damages,  3d  ed.  §§  975  et  seq.,  Sedgwick  on 
Damages,  9th  ed.  §§  43  et  seq.,  and  Shear- 
man &  Redfiekl  on  Negligence,  6th  ed.  §§ 
756  et  seq. 

The  judgment  of  the  court  below  must  be 
reversed  and  the  cause  remanded  for  fur- 
ther proceedings  not  inconsistent  with  this 
opinion. 

And  it  is  so  ordered. 

Mr.  Justice  McKenDa  and  Mr.  Justice 
Holmes  concur  in  the  result. 


^^'EST   VIRGINIA    SUPREMK   COURT 
OF  APPEAIiS. 

WELCH  PUBLISHING  COMPANY,  Appt., 

V. 

JOHNSON    RF*ALTY    COIMPANY    et    al., 
Gxrs.,  etc.,  of  Matthew  Maun,  Deceased. 

(_  W.  Va.  —,  89  S.  E.  707.) 

Real  property  ^  conveyance  —  town  lot. 

1.  An  oral  contract  for  tlie  sale  of  a  town 
lot  having  a  certain  number  and  dimensions 
fixed  by  the  plat,  made  by  designation  of 
its  location  in  the  absence  of  the  plat,  and 

Headnotes  bv  Poffenbabgeb,  J. 


misdescribing  it  as  regards  dimensions,  is 
interpreted  as  being  a  sale  of  the  entire 
lot,  not  a  sale  of  a  portion  thereof  deter- 
minable by  the  frontage  mentioned  in  the 
erroneous  description  by  dimensions. 
For  other  cases,  see  ContractSy  II.  d,  2,  a,  in 
Dig.  1-52  2V\  B. 

Same  —  description. 

2.  A  town  lot,  like  a  farm  or  trad  of 
land,  is  an  entity  in  itself,  and  a  descrip- 
tion of  it  as  the  subject-matter  of  a  con- 
tract of  sale  is  not  restricted  by  further 
descriptive  matter  merely  purporting  to 
cive  its  dimensions,  witliout  anv  intimation 
of  intent  to  sell  less  than  the  entire  lot. 
For  other  cases,  see  Conti-acts,  II.  (/,  2,  o,  in 

Dig.  1-32  A\  B. 


Note. —  The  question  whether  a  contract 
which  purports  to  describe  the  premises  by 
number  of  acres  may  be  satisfied  by  a  con- 
veyance of  that  number  of  acres  out  of  a 
large  tract  which  otherwise  answers  the  de- 
scription is  considered  in  the  annotation 
following  Roberts  v.  Bennett,  L.R.A.igi6C, 
1100. 
LR.A.1917A. 


The  effect  of  a  mistake  of  fact  by  defend- 
ant on  right  to  the  specific  performance  of 
a  contract  induced  thereby,  including  mis- 
take as  to  the  quantity  of  land  to  be  con- 
veyed, is  treated  in  the  note  to  Rudisill  v. 
Whitener,  15  L.R.A. (N.S.)  81. 
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Rescission   -*  contract   to   sell   land  — 
mistake. 

3.  A  mistake  on  the  part  of  the  Tendor  of 
siich  a  lot  as  to  its  area  or  dimensions,  in- 
ducing a  aale  thereof  at  a  smaller  price 
than  he  would  have  asked  had  he  been 
cognizant  of  ito  aiKe,  not  in  any  way  occa- 
sioned or  concealed  bv  conduct  of  the  vendee, 
constitutes  no  ground  for  the  rescission  of 
the  contract,  nor  does  his  inadvertent  fail- 
ure to  specify  a  portion  of  the  lot  as  the 
subject  of  the  sale  at  the  price  named. 

For  other  oaseg,  see  Vendor  and  Purchaeer, 
/.  «,  in  Dig.  1-52  N.  8. 

Specific  per  forma  lice  —  mistake. 

4.  Nor,  if  he  has  permitted  the  vendee 
to  take  possession  of  the  lot,  partly  perform 
the  contract,  and  alter  his  position  by  im- 
provement of  the  property  and  location  of 
his  biiflluess  thereon,  will  such  mistake  jus- 
tify refusal  of  a  court  of  equity  to  compel 
specific  performance  of  the  contract. 

For  other  caeee,  eee  flpecific  Performance,  I, 
e,  l,in  Dig.  1-52  N.  B. 

Saine  —  pnrciiase  subject  to  rlf^hts  of 
Tcndee. 

5.  One  who  has  purchased  land  in  the 
possession  of  another  under  an  executory 
contract  of  sale,  either  oral  or  written, 
ta^kes  it  subject  to  the  contractual  right  of 
such  other  person,  and,  if  the  latter  has 
right  to  have  specific  performance  of  the 
contract  by  his  vendor,  tne  second  purchaser 
holds  the  legal  title,  if  he  has  obtained  it, 
in  trust  for  the  equitable  owner,  and  will 
be  required  by  a  court  of  equity  to  convey 
it  to  him. 

For  other  caaes,  see  Specific  Performance ,  I. 
e,  1,  in  Dig.  1-52  ^\  8. 

(May  9,   1916.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Circuit  Court  for  McDowell  County  dis- 
missing a  bill  filed  to  compel  specific  per- 
formance of  a  contract  for  the  sale  of  a 
town  lot  Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Cook,  Iiitz,  A  Harman,  Strotli- 
er,  Taylor,  Sb  Taylor,  and  J.  J.  Swope 
for  appellant. 

Poffenbarger,  J.,  delivered  the  opinion 
of  the  court: 

The  decree  complained  of  dismissed  a  bill 
having  for  its  purpose  specific  performance 
of  a  contract  of  sale  of  a  certain  lot  in  the 
town  of  Welch,  having  a  frontage  on  Wyom- 
ing street  of  seventy  feet,  and  a  cross  bill, 
or  answer  in  the  nature  of  a  cross  bill,  hav- 
ing for  its  purpose  enforcement  of  specific 
performance  of  the  same  contract  for  the 
purchase  of  only  a  portion  of  said  lot,  hav- 
ing a  frontage  of  50  feet  on  Wyoming  street, 
upon  the  theory  of  lack  of  a  complete  and 
enforceable  agreement,  by  reason  of  failure 
of  the  parties  to  come  to  an  understanding 
as  to  the  identity  of  the  subject-matter  of 
L.R.A.1917A. 


the  negotiations.  A  subsidiary  and  inci- 
dental purpose  of  the  bill  was  the  restraint 
by  injunction  of  an  action  for  unlawful 
entry  and  detainer  instituted  by  the  de- 
fendants. Of  course,  the  injunction  was  dis- 
solved. From  the  decree,  the  plan  tiff  h«s 
appealed. 

The  contract,  if  any,  is  very  Informal, 
and,  according  to  the  plaintifTs  contention, 
altogether  verbal,  but  partly  performed. 
The  lot  belonged  to  the  estate  of  Matthew 
Mann,  and  was  within  a  power  of  sale  and 
disposition  conferred  upon  the  executors  and 
trustees  of  his  will,  Isaac  T.  Mann  and  Ed- 
win Mann.  Though  the  executors  were  not 
cognizant  of  the  fact,  the  verbal  agreement 
of  purchase  set  up  by  the  plaintiff  was  made 
for  it  and  on  its  behalf  by  H.  D.  Hatfield, 
then  one  of  its  promoters,  and  later  a  stock- 
holder. At  the  date  of  the  agreement  the 
corporation  had  not  been  formed,  but  was  in 
contemplation.  Isaac  T.  Mann  says  he  dealt 
only  with  H.  D.  Hatfield,  and  that  t^e  cor- 
poration was  not  known  in  the  transaction. 
They  had  one  or  more  informal  conversa- 
tions about  a  site  for  the  office  of  a  news- 
paper known  as  the  McDowell  Recorder,  the 
plant  of  which  had  been  burned  out  some 
time  before  the  promoters  of  the  corporation 
by  which  it  was  rehabilitated  entered  into 
their  preliminary  agreement.  When  that 
agreement  was  made,  the  work  of  procuring 
the  site  was  delegated  to  Dr.  Hatfleld.  He, 
as  well  as  his  associates,  had  in  view  a  loca- 
tion on  one  of  four  lots  belonging  to  the 
Mann  estate,  and  all  fronting  on  Wyoming 
street,  running  north  and  south  through  the 
town  and  in  front  of  the  courthouse.  These 
four  lots,  constituting  a  block  with  an  alley 
at  each  end  and  in  the  rear,  were  numbered 
4,  5,  6,  and  7,  from  north  to  south ;  the  last 
being  opposite  the  corner  of  the  courthouse 
grounds  and  near  the  McDowell  County  Na- 
tional Bank.  Both  Dr.  Hatfield  and  Isaac 
T.  Mann  were  connected  with  that  bank,  the 
former  being  its  president,  and  the  latter  it^ 
vice  president.  Dr.  Hatfleld  asked  I.  J. 
Rhodes,  cashier  of  the  bank,  to  have  Mr. 
Mann  put  prices  on  all  of  the  four  lots,  and 
the  request  was  made  by  letter,  owing  to 
inability  to  get  in  communication  by  tele- 
phone. With  the  letter  Mr.  Rhodes  inclosed 
a  rough  pencil  diagram  of  the  four  lots, 
made  on  the  back  of  a  deposit  slip,  and 
within  the  diagram  of  each  lot  he  placed 
the  price  which  had  formerly  been  fixed  up- 
on it,  $1,000  for  Xo.  4,  $1,500  for  No.  5, 
$1,500  for  No.  6,  and  $2,000  for  No.  7.  The 
letter  was  dated  October  30,  1911,  and  read 
in  part  as  follows :  **The  price  that  I  put  on 
these  two  lots  for  you  two  years  ago  for  this 
same  purpose  was  an  averaj^e  of  $1,500  for 
each  50  foot  lot,  $2,000  for  the  lot  nearest 
the  bank,  and  $1,000  for  the  lot  further 
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away,  and  $1,500  for  the  two  center  lots.  I 
am  inclosing  herewith  a  rough  pencil  sketch 
of  these  lots,  and  I  think  from  what  the  doc- 
tor said  this  afternoon  that  the  lot  further 
out,  or  the  $1,000  one,  would  be  the  one 
which  he  thinks  they  would  prefer.  He  de- 
sires that  you  signify  your  willingness  to 
this  price  so  that  they  can  go  ahead  at 
once  with  temporary  building/' 

On  November  5,  1911,  Mr.  Mann  replied 
to  the  letter  as  follows :  "I  have  your  letter 
of  October  30th,  1911,  regarding  the  Matthew 
Mann  estate  lots  in  the  town  of  Welch,  and 
in  reply  would  say  that  the  figures  suggest- 
ed by  you  of  $1,000,  $1,500,  and  $2,000, 
respectively,  are  correct;  and  you  are  au- 
thorized to  sell  the  lot  on  the  alley  farthest 
from  the  courthouse,  with  a  frontage  of  50 
feet  on  Wyoming  street  and  80  feet  on  the 
alley,  at  $1,000.  I  am  willing  to  make  the 
terms  satisfactory  to  the  purchaser." 

It  is  not  shown  that  Dr.  Hatfield  ever  saw 
either  of  these  letters  or  the  sketch.  He 
says  he  never  saw  the  letter,  and  that  he 
has  no  recollection  of  having  seen  the  dia- 
gram. Mr.  Rhodes  does  not  say  he  did.  His 
testimony  is  that  he  communicated  the  con- 
tents of  Mr.  Mann's  letter  to  Dr.  Hatfield, 
not  that  he  read  or  exhibited  it  to  him,  and 
that  he  is  not  sure  that  he  showed  him  the 
diagram,  but  says  he  is  of  the  opinion  that 
it  was  made  at  the  time  of  their  conversa- 
tion and  before  the  letter  of  October  30th 
was  written.  Both  agree,  however,  that  the 
prices  of  the  lots  were  made  known  in  some 
manner. 

The  exact  date  of  the  decision  of  the  pro- 
moters to  take  lot  No.  4,  the  $1,000  lot,  does 
not  clearly  appear.  Some  of  the  oral  testi- 
mony seems  to  place  it  aft^r  that  of  the 
letter  of  November  5th,  but  the  correspond- 
ence seems  to  indicate  that  the  choice  had 
already  been  made  when  it  took  place. 
However  that  may  be  the  choice  was  largely 
determined  by  the  area  of  that  lot.  At 
first  the  four  lots  were  supposed  to  be 
equal  in  point  of  area.  At  least  the  pro- 
moters BO  regarded  them.  On  investigation, 
however,  they  discovered  that  the  original 
plat  of  the  lot  gave  it  a  frontage  of  80 
feet  and  a  depth  of  125  feet.  By  survey 
it  was  further  discovered  that  its  actual 
frontage  was  70  feet.  The  diagram  made 
by  Mr.  Rhodes  gave  each  of  the  lots  a 
frontage  of  50  feet  and  a  depth  of  80 
feet.  Mr.  Mann  says  in  his  testimony  he 
realized  the  diagram  was  incorrect,  and 
that  he  never  had  any  intention  at  any 
time  to  sell  Dr.  Hatfield  the  entire  lot. 
He  further  says  it  is  his  recollection  that 
he  told  him  he  would  not  sell  him  the 
entire  lot,  but  admits  that  he  is  not  posi- 
tive that  at  their  earlier  conferences  they 
agreed  on  any  certain  number  of  feet.  He 
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says  he  understood  only  a  small  lot  was 
desired.  Dr.  Hatfield  is  quite  positive  that 
in  his  conversations  with  Mr.  Mann  about 
the  lot  the  size  of  it  was  never  diseussed. 
In  one  place  he  says  it  was  never  discussed, 
at  all,  and  in  another  that  he  does  not 
think  it  was  ever  discussed. 

Under  this  open  and  indefinite  contract 
for  the  purchase  of  a  lot  the  plaintiff,  or 
its  promoters,  erected  a  temporary  building 
on  the  portion  of  lot  No.  4  which  Mr.  Mann 
says  he  agreed  to  sell  for  the  purpose, 
early  in  November,  1911.  In  the  same 
year  they  built  a  small  coal  house  on  the 
other  portion  thereof.  Some  time  in  the 
year  1913,  but,  Col.  J.  J.  Swope,  plaintiff's 
manager,  says,  before  they  had  any  notice 
of  the  dispute  as  to  the  area  of  the  lot, 
they  built  an  addition  to  the  building  first 
put  up,  which  extends  over  onto  the  dis- 
puted strip  of  20  feet.  After  the  contro- 
versy had  arisen,  some  time  in  the  year 
1914,  they  erected  another  building  on  the 
disputed  strip,  called  the  stock  room. 

In  the  meantime,  a  deed  bearing  date 
March  22,  3912,  executed  by  the  executors 
and  trustees  of  the  estate  of  Matthew  Mann, 
and  conveying  to  H.  D.  Hatfield  a  portion 
of  lot  No.  4,  having  a  frontage  of  50  feet 
on  Wyoming  street  and  running  back  the 
full  depth  of  the  lot,  125  feet,  to  a  15-foot 
alley,  with  the  exception  of  a  parallelo- 
gram in  the  northwest  corner  29  feet  by  35 
feet,  claimed  adverslly  by  one  Mrs.  Etfler, 
was  deposited  in  the  McDowell  County  Na- 
tional Bank  for  delivery  on  payment  of 
$1,000.  There  is  uncertainty  as  to  the 
exact  date  of  the  origin  of  the  controversy 
as  to  the  size  of  the  lot.  Dr.  Hatfield  says 
he  thinks  a  memorandum  of  data  for  the 
preparation  of  the  deed  furnished  to  him 
by  Col.  Swope,  was  delivered  to  Judge  J. 
French  Strother,  a  stockholder,  with  direc- 
tions to  prepare  a  deed  for  the  lot,  and  he 
thinks  it  was  prepared  as  directed,  and  that 
Mr.  Mann  refused  to  execute  it  on  account 
of  the  dispute  as  to  the  description.  He 
says  he  gave  the  controversy  but  little  at- 
tention, because  he  was  busy  with  other 
matters  and  thought  it  would  work  itself 
6ut  in  the  course  of  time.  He  further  says 
Mr.  Rhodes  told  him  there  was  another 
deed  at  the  bank,  evidently  the  one  above 
described,  and  that  he  replied  he  would 
let  him  know  about  it  later. 

The  Johnson  Realty  Company,  plaintiff 
in  the  action  of  unlawful  entry  and  de- 
tainer, seems  to  have  purchased  all  of  block 
No.  2,  of  which  lot  No.  4  is  a  part,  except 
the  portion  of  said  lot  for  which  a  deed 
was  tendered  by  the  executors  to  H.  D. 
Hatfield.  The  answer  avers  that  the  exec- 
utors on  March  21,  1913,  conveyed  to  the 
Johnson  Realty  Company  the  20-foot  strip 
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of  lot  No.  4  whieh  is  in  controversy,  and 
the  grantee  in  that  deed  denies  possession 
of  that  portion  of  the  lot  by  the  plaintiff 
at  the  date  thereof.  But  there  is  direct, 
positive,  and  uncontradicted  evidence  that 
the  eoai  house,  at  least,  was  built  on  the 
disputed  strip  long  before  the  purchase 
of  the  Johnson  Realty  Company,  and  the 
evidence  tends  to  prove  that  the  addition 
to  the  printing  plant  building  extending 
over  onto  that  strip  was  made  before  that 
conveyance.  Plaintiff's  possession  was  man- 
ifestly sufficient  to  put  the  purchaser  upon 
inquiry  as  to  its  title,  which  would  have 
led  to  a  full  disclosure  of  such  title  as  it 
had.  Such  facts  are  the  equivalent  of  full 
notice. 

The  exact  status  of  Mr.  Rhodes  as  agent 
need  not  be  defined.  In  some  respects  he 
was,  no  doubt,  agent  for  each  of  them — of 
Mann  for  some  purposes  and  Hatfield  for 
others.  He  made  the  inquiry  as  to  prices 
for  the  latter.  He  quoted  the  prices  for 
the  former.  For  the  former  he  told  the 
latter  he  could  have  the  lot  on  the  alley 
farthest  from  the  courthouse  for  $1,000, 
and  described  it  as  having  a  frontage  of 
50  feet  on  Wyoming  street.  In  making  the 
slcetch,  representing  it  as  having  such  di- 
mension, he  cannot  be  regarded  as  having 
been  the  agent  of  the  latter;  for  he  says 
nothing  as  to  how  he  obtained  the  erro- 
neous impression  under  which  the  incor- 
rect representation  was  made.  He  does  not 
say  he  exhibited  the  paper  to  Dr.  Hatfield 
after  it  was  made,  and  the  latter  has  no 
recollection  of  ever  having  seen  it.  Total 
tack  of  proof  of  any  direction  to  make  it 
or  communication  of  data  from  wliich  to 
prepare  it  is  obvious.  If  Mr.  Mann  knew 
it  was  incorrect,  and  intended  to  sell  only 
a  part  of  the  lot,  he  utterly  failed  to  bring 
that  fact  to  the  attention  of  anybody.  His 
letter  indicated  no  purpose  to  sell  only  a 
part  of  the  lot.  On  the  contrary,  it  in 
terms  proposed  a  sale  of  the  lot  and  then 
misdescribed  it  as  to  its  dimensions. 

A  lot  in  a  town  plat  is  an  entity  like 
a  farm  or  tract  of  land,  and  is  usually 
dealt  with  as  such.  A  sale  of  a  farm  or 
tract  by  name  or  general  description  is  a 
sale  in  gross,  and  the  acreage  is  not  the 
basis  of  the  contract,  even  though  it  is 
mentioned  by  way  of  description.  A  sale 
of  a  lot  the  identity,  location,  and  dimen- 
sions of  which  are  found  in  a  town  plat, 
must  be  regarded  in  much  the  same  way. 
It  is  not  a  sale  by  the  front  foot  or  by 
fractional  part,  unless  the  terms  of  the 
contract  make  it  so.  The  parol  evidence, 
as  well  as  the  sketch  shows  all  the  par- 
ties knew  there  were  four  platted  town 
lots  in  the  block.  Mr.  Rhodes's  letter  as- 
serts prices  had  been  put  on  them  as  such 
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two  years  before  the  date  thereof.  His 
sketch  showed  no  fractional  lot,  covered 
all  the  land  in  the  block,  and'flxed  prices 
by  the  lot.  His  injury  was  for  prices 
on  them,  and  his  sketch  showed  them  occu- 
pying all  the  land  between  the  two  alleys. 
Iliis  inquiry  was  made  by  one  of  the  pro- 
moters. So  they  understood  there  were  four 
lots  in  the  block.  They  said  nothing  about 
a  division  or  purchase  of  a  fraction.  A 
special  feature  of  the  inquiry  was  as  to 
the  price  of  lot  No.  4,  not  by  name,  but  by 
location,  and  it  was  responded  to  specific- 
ally. Nobody  seems  to  have  known  it  by 
number  at  that  time.  The  sketch  gave 
none  of  the  numbers,  nor  did  either  letter 
mention  a  number.  The  request  for  the 
inquiry  seems  tp  have  been  made  by  loca- 
tion only.  None  of  the  parties  seem  to 
have  had  the  plat  before  them  or  to  have 
remembered  the  numbers.  If  they  had  had 
it,  the  descriptions  would,  no  doubt,  have 
been  given  by  the  numbers,  and  it  would 
have  revealed  the  error  as  to  the  area  of 
No.   4. 

Though  Rhodes  may  be  regarded  as  hav- 
ing been  a  mere  medium  of  communication, 
not  an  agent  of  cither  party,  the  vendor 
must  be  regarded  as  having  spoken  from 
the  sketch  and  letter  of  October  13,  1911, 
and  they  may  be  considered  upon  the  in- 
quiry for  his  meaning  and  intent  as  he 
expressed  them,  and  it  is  that  intent,  not 
something  he  entertained,  but  failed  to 
express,  that  determines  what  the  contract 
was,  or  whether  a  contract  resulted.  So 
regarded,  his  letter  must  be  taken  to  have 
related  to  lot  No.  4,  not  a  fractional  part 
thereof.  Evidently  he  either  did  not  know 
the  size  of  the  lot,  or  neglected  to  qualify 
his  acceptance  of  the  offer  of  purchase. 
He  says  he  did  know  it,  but  he  most  assur- 
edly failed  to  mention  his  intent  to  sell 
only  a  part,  or  to  make  known  the  depar- 
ture of  the  sketch  from  the  fact.  Hence 
he  made  the  contract  under  a  mistake  as 
to  the  area  of  the  lot  or  by  mistake  in 
the  acceptance  of  the  offer  of  purchase  or 
grant  of  the  option  accepted  by  the  vendees. 
Proof  of  such  a  mistake  does  not  negative 
the  existence  of  a  contract.  Many-of  then, 
are  founded  upon  mistakes,  hut  they  arc 
contracts  nevertheless.  In  the  legal  sense 
of  the  terms,  the  minds  of  the  parties  met, 
notwithstanding  the  mistake.  It  is  not  the 
actual  intent,  but  the  expressed  intent,  that 
determines  such  questions. 

Mistakes  under  the  influence  of  which 
parties  make  contracts,  or  mistakes  in  the 
formulation  thereof,  often  afford  ground 
for  relief  in  equity.  But  to  have  such  effect 
the  mistake  ordinarily  must  be  mutual,  or 
the  mistake  of  one  party  must  have  been 
Induced   or   caused   by   fraud   on   the  part 
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of  the  other.  In  either  of  these  cases,  a 
court  of  equity  will  rescind  the  contract. 
Biggs  V,  Bailey,  49  W.  Va.  188.  38  S.  E. 
499;  Brown  v.  Rice,  26  Gratt.  467;  Kerr, 
Fr.  &  Mistake,  413.  A  mistake  made  in 
Uie  expression  of  the  contract  is  always 
fatal;  for  in  that  case  the  written  contract 
is  not  the  one  actually  made.  Kerr,  Fr.  & 
Mistake,  413.  "If  the  mistake  is  not  in 
the  expression  of  the  agreement,  but  in 
some  fact  materially  inducing  it,  the  mere 
knowledge  in  the  one  party  of  a  mistake 
in  the  other  party  does  not,  in  the  absence 
of  a  duty  to  disclose,  or  other  special  cir- 
cumstances, constitute  a  sufllicient  ground 
in  equity  for  avoiding  the  agreement." 
Kerr,  Fr,  &  Mistake,  414;  Merchants*  Bank 
▼.  Campbell,  7'^  Va.  455. 

But  in  granting  such  relief  equity  does 
not  declare  there  was  no  contract.  Its 
jurisdiction  stnnds  upon  the  assumption 
that  there  is  one  and  is  interposed  to  re- 
lieve from  it.  In  this  respect  there  is  a 
marked  distinction  between  equity  juris- 
diction to  rescind  a  contract,  and  jurisdic- 
tion to  compel  specific  performance,  found- 
ed upon  the  theory  of  discretion.  In  the 
former  case  the  power  of  the  court  seems 
not  to  be  discretionary,  but  in  the  latter 
it  is  to  some  extent  at  least.  In  the  former 
the  injured  party  cannot,  as  a  general  rule, 
obtain  any  relief  from  his  contract  in  a 
court  of  law.  In  the  latter  he  may  recover 
damages  for  nonperformance,  and  this  right 
is  the  basis  of  the  discretionary  power  of 
courts  of  equity  to  refuse  specific  perform- 
ance, when  applications  are  made  to  them 
for  enforcement  of  hard  or  oppressive  bar- 
gains. 

A  unilateral  mistake,  not  induced  by  the 
opposite  party,  may  therefore  be  sufficient 
to  justify  a  court  in  refusing  to  decree 
specific  performance  of  the  contract.  Pom. 
Spec.  Perf.  §  252;  Kerr,  Fr.  &  Mistake,  p. 
411;  Halsey  v.  Monteiro,  92  Va.  581,  24 
S.  E.  258.  Whether  the  mistake  developed 
here  would  justify  the  exercise  of  such 
discretion,  it  is  unnecessary  to  decide,  for 
a  reason  hereinafter  to  be  stated. 

The  mistake  did  not  warrant  rescission 
of  the  contract,  because  it  was  purely  uni- 
lateral. Neither  the  piaintiiT  nor  its  assign- 
or or  agent  was  in  any  way  responHiblc 
for  the  terms  of  the  letter  of  November  5, 
1911,  or  the  mc>s8age  delivered  under  the 
authority  it  conferre^i.  If  the  vendor  in- 
tended to  say  something  he  did  not  say, 
or  misapprehended  the  meaning  of  the  words 
he  used,  that  was  his  mistake.  If  he  did 
not  know  the  size  of  the  lot,  that  was  an 
oversight  on  his  part  for  which  the  vendee 
was  not  responsible.  If  the  promoters  dis- 
covered the  error  as  to  the  size  of  the  lot, 
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there  is  no  proof  that  they  concealed  their 
information  from  the  vendors  or  did  any- 
thing to  hide  the  truth  from  them.  Had 
they  done  so,  their  conduct  might  have 
aflforded  ground  for  absolute  relief  by  way 
of  rescission.  Merchantb*  Bank  v.  Camp-  * 
bell,  supra.  v 

The  mistake,  therefore,  could  only  be  re- 
lied upon  in  resistance  of  the  application 
for  specific  performance,  and  as  ground  for 
an  appeal  to  the  discretion  of  the  court. 
In  the  absence  of  part  performance  of  the 
contract,  it  might  be  sufficient  for  that 
purpose.  Whether  it  would  or  not,  it  is 
not  necessary  to  say.  The  entry  upon  the 
land  and  improvement  thereof  create  a 
powerful  equity  in  the  plaintiff,  to  which 
the  court  cannot  shut  its  eyes.  The  ven- 
dors need  not  have  admitted  the  vendees 
into  possession  in  advance  of  the  execution 
of  the  deed.  Having  permitted  them  to 
enter  and  thus  to  alter  their  position  and 
situation  to  such  an  extent,  by  improve- 
ment of  the  lot  and  location  of  their  busi- 
ness thereon,  that  no  legal  remedy  will 
adequately  compensate  for  the  breach  of 
the  contract  as  made,  the  vendors  are  clear- 
ly estopped  from  setting  up  their  own  mis- 
take in  resistance  of  completion  of  the  con- 
tract. Part  performance,  such  as  has  taken 
place  here,  creates  an  equity  of  audi  over- 
powering strength  that  courts  everywhere 
permit  it  to  take  verbal  contracts  out  of 
the  statute  of  frauds,  on  the  ground  that 
the  legislature  could  never  have  intended 
it  to  operate  in  such  cases,  even  though  they 
are  within  its  letter.  And  every  legislative 
l)ody  within  the  sphere  of  English  civili- 
Tsation,  from  the  British  Parliament  down 
to  that  of  the  smallest  territory,  has  ac- 
quiesced in  that  interpretation.  Havin.s; 
such  potency  and  merit,  it  is  surely  sufii- 
cient  to  constitute  an  estoppel  against  an 
equity,  not  at  all  relieving  from  tlie  con- 
I  tract,  but  sufficient  only  to  induce  a  court 
of  equity  to  remit  the  parties  to  their  legal 
rights. 

The  brief  of  the  appellees  suggests  a  vari- 
ance of  the  evidence  from  the  bill  as  to  the 
parties  to  the  contract,  but  the  bill  and 
the  evidence,  taken  altogether,  show  tlie 
purchase  was  made  for  the  plainttfl'  com- 
pany. 

From  the  principles  and  conclusions  here 
announced,  it  results  that  the  plaintiff  has 
right  to  enjoin  the  t)rosccution  of  the  pos- 
sessory action,  and  also  to  have  the  contract 
of  sale  of  the  lot  specifically  performed.  As 
the  Johnson  Realty  Company  purchased  tlie 
20-foot  strip  of  lot  No.  4,  and  obtained 
the  legal  title  thereto,  with  notice  of  the 
plaintiff's  equitable  title,  it  holds  the  legal 
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title  as  a  tmstee  for  the  plaintiif,  where- 
fore it  will  be  required  to  make  conveyance 
thereof  to  the  plaintiff,  with  a  covenant  of 
special  warranty. 

As  the  contract  was  informal  and  indefi- 
nite and  related  to  so  much  of  lot  No.  4 
as  belonging  to  the  Matthew  Mann  estate, 
the  conveyance  to  be  made  by  the  executors 
and  trustees  of  that  estate  will  omit  the 
small  parallelogram  in  the  northwest  cor* 


ner  of  the  lot,  held  by  Mrs.  Eflter  under 
a  claim  of  title  by  adverse  possession. 

The  decree  complained  of  will  be  reversed, 
the  injunction  reinstated  and  made  perpet- 
ual, relief  granted  the  plaintiff  as  above 
indicated,  and  the  cause  remanded  for  exe- 
cution of  the  decree  here  pronounced. 

Petition  for  rehearing  denied  September 
12,  19ie. 


MASSACHUSKTTK    SUPREME    JUDI- 
CIAL COURT. 

LOUIS  K.  LIGGETT  CO^fPAXY 

V. 

HARRY  A.  WIUSON  et  al.,  Appts. 

(224  Mass.  456,  113  X.  E.  184.) 

{jandlord  and  tenant  -*  a»Rignment  for 
creditors-  re-entry  —  effect. 

Tlie  interest  of  the  tenant  ceases  when 
the  landlord  actH  upon  a  condition  in  the 
lease  that,  in  case  of  the  tenant's  assign- 
ment for  benefit  of  creditors,  the  lessor  shall 
have  the  right  to  re-enter  the  premises  and 
again  repossess  the  same  and  relet  them  as 
the  agent  of  the  lessee  and  hold  the  lessee 
liable  for  the  deficiency,  so  that  he  can  re- 
cover no  rent  accruing  after  re-entry,  al- 
though the  lease  also  provides  that  no  ac- 
tion by  the  lessor  shall  deprive  him  of  his 
fall  legal  rights  against  the  lessee  because 
of  any  impaid  rentals  under  the  terms  of 
the  lease. 
For  other  cases,  see  Landlord  and  Tenant, 

II,  rf,  /,  in  Dig,  l-n^  X,  8, 

(June  21,  1016.) 

APPEAL  by  defendants  from  an  order  of 
the  Municipal  Court  of  Boston,  Appel- 
late Division,  dismissing  the  report  made  by 
the  Trial  Court  to  it  in  an  action  brought 
to  recover  rent  alleged  to  be  due  and  unpaid 
which  had  resulted  in  rulings  in  plaintiff's 
favor.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Horace  G.  Allen  and  Marry 
\V.  Conant,  for  appellants: 

Wliere  a  landlord  enters  for  breach  of  the 
conditions  of  a  lease  and  resumes  posses- 
sion, the  liability  for  rent  ceases,  and  the 
only  liability  of  the  tenant  is  upon  the 
covenants,  if  any,  in  the  lease  which  sur- 
vive entry.     Rent  is  based    on    occupation, 

Note. "—As  io  effect  of  re-entry  by  land* 
lord  after  bankruptcy  of,  or  assignment  for 
creditors  by,  tenant,  upon  latter 's  liability 
for  subaequent  rent,  see  anaotation  follow- 
ing tkia  case,  poat,  208. 
L.R.A.1917A. 


and,  occupation  having  ceased,  the  rent 
ceases. 

Woodburv  v.  Sparrell  Print,  187  Mass. 
426,  73  N.  E.  547;  Vogel  v.  Piper,  89  N.  Y. 
Supp.  431;  Hall  V.  Gould,  13  N.  Y.  127; 
Cotting  V.  Hooper,  L.  &  Co.  220  Mass.  273, 
107  N.  E.  931;  Bowditeh  v.  Raymond,  146 
Mass.  109,  15  N.  £.  285;  Re  Lake,  2  Low. 
Dec.  544,  Fed.  Cas.  No.  7,991;  Re  Shaffer, 
124  Fed.  Ill;  Re  Hevenor,  144  N.  Y.  271, 
39  N.  £.  393;  Re  Klls,  98  Fed.  967. 

Messrs.  Gaston,  Snow,  A  Saltoustall 
and  Gaapar  G.  Bacon,  for  plaintiff: 

If  the  lessor,  after  resuming  possession, 
makes  a  reasonable  attempt  to  relet,  but  is 
unsuccessful,  he  can  recover  from  the  lessee 
"a  sum  of  money  equal  in  amount  to  the 
rent." 

Weeks  v.  International  Trust  Co.  60  C. 
C.  A.  236,  125  Fed.  370;  McCready  v. 
Limlenboi-n,  172  N.  Y.  400,  65  N.  E.  208; 
Joyce  V.  Spafford,  101  111.  App.  422;  Way  v. 
Reed,  6  Allen,  364;  Woodbury  v.  Sparrell 
Print,  187  Mass.  426.  73  N.  E.  547. 

The  lessee  being  in  default  under  the 
terms  of  the  lense  at  the  time  suit  uas 
bronght,  the  defendants  are  personally 
liable  under  the  guaranty  set  forth  in  said 
lease. 

Roth  V.  Adams,  185  Mass.  341,  70  N.  E. 
445;  Bothlield  v.  Gordon,  190  Mass.  567,  5 
L.R.A.(N.S.)  764,  112  Am.  St.  Rep.  341,  77 
N.  E.  639. 

Loring,  J.,  delivered  the  opinion  of  the 
court : 

The  lease  here  in  question  manifestly  is 
drawn  by  one  who  did  not  appreciate  the 
meaning  of  the  legal  terms  which  he  used, 
or,  speaking  with  more  accuracy,  which  he 
attempted  to  use.  For  the  difficulty  which 
we  have  in  construing  the  lease  arises  from 
the  fact  that  the  i)erson  who  drew  it  did 
no  more  than  make  an  attempt  at  using 
legal  terms.  The  lease  is  badly  drawn,  and 
no  construction  cnn  be  given  to  it  which 
is  not  open  to  question. 

Before  undertaking  to  determine  the  true 
coiwtruction  of  the  lease  in  question,  it.  ia 
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well  to  have  a  clear  understanding  of  the 
clauses  found  in  leases  which  are  evidently 
the  foundation  of  the  clause  here  in  ques- 
tion, and  of  the  purposes  for  which  those 
clauses  are  adopted. 

Where  a  lessee  becomes  bankrupt  (or 
otherwise  unable  to  meet  his  obligations) 
unless  some  clause  providing  for  the  con- 
tingency is  inserted  in  the  lease,  the  lessee 
continues  to  be  the  owner  of  the  term  cre- 
ated by  the  lease,  and  all  that  the  lessor  can 
get  is  such  dividend  on  the  amount  of  the 
rent  as  the  bankrupt  lessee  can  pay.  To 
protect  the  landlord  against  that  con- 
tingency it  is  not  uncommon  to  insert  in 
leases  a  clause  providing:  (1)  That  the 
leasehold  estate  shall  be  conditioned  upon 
the  lessee  not  becoming  bankrupt  (or  other- 
wise unable  to  pay  his  debts) ;  and  (2)  that 
if  the  lessee  does  become  bankrupt  (or 
otherwise  unable  to  pay  his  debts)  the 
lessor  may  enter  and  end  the  leasehold 
estate  for  condition  broken.  If  the  con- 
tingency arises,  and  the  lessor  does  enter 
and  end  the  leasehold  estate,  the  loss  to 
the  lessor  mentioned  above  is  avoided. 

The  terms  of  the  condition  authorizing 
the  lessor  to  re-enter  and  end  the  leasehold 
estate  (in  case  the  lessee  becomes  bankrupt 
or  otherwise  unable  to  pay  his  debts)  usual- 
ly inserted  in  leases  in  this  commonwealth, 
are  in  substance  these:  The  lease  is  made 
on  condition  that  if  the  lessee  fails  to  per- 
form any  of  the  covenants  or  be  declared 
bankrupt  or  insolvent,  or  if  an  assign- 
ment be  made  of  the  lessee's  property, 
or  if  this  leasehold  interest  should  be  taken 
on  execution,  then  the  lessor  may  "termi- 
nate this  lease,  enter  upon  the  said  prem- 
ises, and,  expelling  the  lessee  and  removing 
its  effects  (forcibly  if  necessary),  without 
being  deemed  guilty  of  any  manner  of  tres- 
pass, and  without  prejudice  to  anj'  rights  or 
remedies  hereunder,  repossess  the  same  as 
of  their  former  estate.**  This,  for  example, 
was  the  form  of  the  right  of  re-entry  in 
the  lease  in  question  in  Woodbury  v.  Spar- 
rcll  Print,  187  Mass.  426,  73  X.  E.  547,  and 
in  Cotting  v.  Hooper,  L.  &  Co.  220  Mass. 
273,  107  N.  E.  931. 

But  it  was  found  in  practice  that  when 
a  lessor,  to  protect  himself  against  this 
loss,  was  forced  to  enter  and  end  the  lease- 
hold estate,  he  might  not  be  able  to  let  the 
estate  for  as  large  a  rent  as  that  reserved  in 
the  lease,  and  so  lost  the  benefit  of  the 
bargain  which  the  lease  gave  him.  In  recent 
j^ears  it  has  been  not  uncommon  for  parties 
to  insert  in  leases  a  clause  to  protect  the 
landlord  against  the  loss  of  his  bargain 
under  such  circumstances.  For  example: 
In  the  lease  in  question  in  Woodbury  v. 
Sparrell  Print,  ubi  supra,  it  was  provided 
thai;  on  such  termination  of  th«  lease: 
L.R.A.1917A. 


"The  lessee  shall  be  liable  to  the  lessor  for 
all  loss  and  damage  sustained  by  the  lessors 
on  account  of  the  premises  remaining  un- 
leased,  or  being  let  for  the  remainder  of 
the  term  for  a  less  rent  than  that  herein 
reserved.'* 

Another  covenant  to  protect  the  landlord 
in  such  a  contingency  is  that  found  in  the 
lease  in  question  in  Cutting  v.  Hooper,  L.  & 
Co.  ubi  supra.  The  covenant  in  that  case 
was  that  the  lessee  would  indemnify  the 
lessor  (as  in  Woodbury  v.  Sparrell  Print, 
ubi  supra),  "or  at  the  election  of  the 
lessors  the  lessee  will  upon  such  termination 
pay  to  the  lessors  as  damages  such  sum  as 
at  the  time  of  such  termination  represents 
the  difference  between  the  rental  value  of 
the  premises  for  the  remainder  of  the  said 
term  and  the  rent  and  other  payments  here- 
in named."  A  third  covenant  of  this  kind 
is  that  found  in  the  lease  in  question  in 
Weeks  v.  International  Trust  Co.  60  C.  C.  A. 
236,  125  Fed.  370.  The  clause  in  the  lease 
in  question  in  that  case  required  the  lessee 
to  pay  to  the  lessor  during  the  term  for 
which  the  lease  originally  was  to  have  run, 
the  difference  between  the  rent  reserved  in 
the  lease  and  the  amount  received  by  the 
lessor  on  reletting  the  premises  at  the 
lessee's  risk. 

In  the  case  at  bar  the  judge  who 
tried  the  case  found  that  on  the  keys  being 
delivered  to  the  lessor  on  or  about  Novem- 
ber 18,  1914,  he  "took  possession  of  said 
premises  under  the  terms  of  said  lease.'* 

The  plaintiff's  contention  is  that  by 
taking  possession  on  November  18th  under 
the  terms  of  the  lease  he  did  not  terminate 
the  leasehold  estate  created  by  the  lease. 

In  support  of  this  contention  he  argues 
that  the  provision  found  in  the  clause  of 
the  lease  here  in  question  1  does  not  pro- 
vide in  terms  that  upon  the  lessor  entering 
the  term  shall  come  to  an  end.  Nor  that 
when  he  did  "repossess  the  same"  he  should 
repossess  the  same  as  of  his  former  estate. 


1  Conditioned  that  in  case  of  nonpayment 
of  the  rent  at  the  time  and  in  the  manner 
above  provided,  or  should  the  lessee  be  div 
dared  a  bankrupt  or  make  an  assignment 
for  the  benefit  of  his  creditors,  or  if  de- 
fault shall  be  made  in  any  of  the  covenants 
or  agreements  herein  contained,  the  said 
lessor  shall  have  the  right,  without  notice, 
to  enter  the  said  premises  either  by  force  or 
otherwise,  and  to  again  repossess  the  same, 
and  to  relet  the  said  premises  as  the  agent 
of  the  said  lessee  and  to  receive  the  rents 
due  by  these  presents,  and  hold  the  said 
lessee  liable  for  any  deficiency,  it  being 
understood  that  neither  this  nor  any  other 
action  on  the  part  of  the  lessor  shall  in  any 
wise  deprive  said  lessor  of  its  full  legal 
rights  against  the  lessee  because  of  any  un> 
paid  rentals  under  the  terms  of  this  lease." 
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On  the  contrary  it  provides  that  upon  re- 
possessing the  same  he  should  have  the 
right  "to  relet  the  said  premises  as  the 
agent  of  the  said  lessee,  and  to  receive  the 
rints  due  by  these  presents,"  and  after  that 
it  is  provided:  "It  being  understood  that 
neither  this  nor  any  other  action  on  the 
part  of  the  lessor  shall  in  any  wise  deprive 
the  said  lessor  of  its  full  legal  rights 
against  the  lessee  because  of  any  unpaid 
rentals  under  the  terms  of  this  lease/' 

We  do  not  think  that  the  last  clause  is 
important.  It  is  usual  to  insert  such  a 
clause  in  leases,  to  make  sure  as  a  matter 
of  precaution  that  when  a  lessor  enters  and 
terminates  a  lease  he  does  not  lose  his 
right  to  the  rents  which  had  theretofore  ac- 
crued. In  the  lease  in  question  in  Cotting 
v.  Hooper,  L.  &  Co.  ubi  supra,  the  clause 
inserted  for  that  purpose  was:  "Without 
prejudice  to  any  remedies  which  might 
otherwise  be  .  .  .  used  for  arrears  of 
rent  or  preceding  breach  of  covenant." 

Seemingly  this  clause  was  taken  from 
such  a  clause  in  leases.  We  are  of  opinion 
that  this  clause  in  the  lease  here  in  ques- 
tion should  not  be  construed  to  have  any 
other  or  different  effect. 

The  objection  to  the  construction  urged 
by  the  plaintiff  is  that  if  it  is  the  true 
i*onstruction  of  this  clause  the  clause  is 
altogether  futile.  If  all  that  this  clause 
gives  to  the  lessor  is  a  right  (in  case  the 
lessee  becomes  a  bankrupt  or  makes  an  as- 
signment for  the  benefit  of  his  creditors, 
etc.)  to  take  possession  of  the  premises  as 
agent  of  the  lessee  and  relet  them  on  the 
lessee's  account,  it  might  as  well  have  been 
left  out  of  the  lease.  If  that  is  the  true 
construction  of  the  lease,  all  that  the  lessor 
is  entitled  to  in  case  he  enters  under  this 
clause  and  re_lets  the  premises  is  to  recover 
what  he  can  for  the  rents  due  him  from  the 
original  lessee.  The  rents  due  from  the 
subtenant  in  such  a  case  would  belong  to 
the  original  lessee,  and  not  to  the  lessor. 
If  the  effect  of  the  entry  by  the  lessor  does 
not  put  an  end  to  the  tenant's  leasehold 
estate  it  is  hardly  conceivable  that  the  par- 
ties would  have  inserted  this  clause  in  the 
lease.  More  than  that,  this  whole  clause 
begins  with  the  word  "conditioned."  It  is 
a  clause  making  the  leasehold  estate  created 
by  the  lease  a  conditional  term.  It  is  true 
that  it  does  not  in  terms  state  that  the 
lease  shall  be  terminated  if  the  condition 
takes  place  and  an  entry  is  made  by  the 
lessor  for  condition  broken.  But  that  goes 
with  the  faet  that  the  clause  creates  a  con- 
dition. It  is  also  true  that  this  clause  pro- 
Tides  that  the  lessor,  upon  entering,  shall 
have  a  right  "to  again  repossess  the  same." 
The  umukl  clause  is  as  already  stated,  that 
the  lessor  shall  have  a  right  *'to  repoFsess 
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the  same  as  of  his  former  estate."  It  is 
to  be  observed  that  the  clause  -does  not  pro- 
vide that  the  lessor  shall  have  the  right  to 
''repossess  the  same"  as  agent  of  the  lessee. 
The  right  given  is  "to  repossess  the  same." 
When  the  lessor  has  repossessed  the  same, 
then  he  is  given  the  right  "to  relet  the  same 
premises  as  agent  of  the  lessee." 

Having  in  mind  the  futility  of  the  clause 
if  it  is  construed  as  the  plaintiff  contends, 
and  having  in  mind  that  the  clause  is  a 
clause  which  made  the  tenant's  leasehold 
estate  a  conditional  one,  we  are  of  opinion 
that  by  its  true  construction  when  the 
lessor  exercised  the  right  given  him  of 
entering  and  repossessing  himself  of  the 
same,  it  must  be  construed  to  mean  that 
when  the  lessor  entered  under  the  clause  he 
repossessed  himself  of  the  property  as  of 
his  former  estate. 

The  other  provision  to  be  dealt  with  in 
construing  this  clause  of  the  lease  is  the 
provision  that  upon  entering  the  lessor 
shall  have  a  right  "to  relet  said  premises  as 
the  agent  of  said  lessee,  and  to  receive  the 
rents  due  by  these  presents,  and  holding  the 
said  lessee  liable  for  any  deficiency."  On 
its  face  this  would  seem  to  be  a  clause  like 
that  in  Weeks  v.  International  Trust  Co. 
ubi  supra,  and  to  provide  that  each  month 
during  the  remainder  of  the  term  which 
would  otherwise  have  continued  in  exist- 
ence, the  lessor  may  recover  from  the  lessee 
the  difference  between  the  amount  named 
as  rent  in  the  lease  and  the  sum  for  which 
the  premises  have  been  let  at  the  lessee's 
risk  for  that  month. 

Apparently  the  defendants  who  guaran- 
teed the  due  performance  of  the  covenants 
and  agreements  of  the  lease  are  pecuniarily 
able  to  respond,  and  for  that  reason  it  is 
now  for  the  interest  of  the  plaintiff  in  the 
case  at  bar  to  contend  that  the  lease  here 
in  question  has  not  come  to  an  end.  But 
that  was  not  the  situation  when  the  lease 
was  made.  If  that  had  been  the  situation 
then  there  would  have  been  no  occasion  for 
inserting  in  the  lease  the  clause  here  in 
question.  More  than  that,  if  the  lessor  had 
been  content  to  rely  solely  on  the  responsi- 
bility of  the  guarantors  when  the  lessee 
made  an  assignment  for  the  benefit  of  its 
creditors,  it  would  not  have  entered  under 
tlus  clause  of  the  lease.  It  is  manifest 
that  this  clause  was  inserted  in  the  lease, 
and  the  entry  under  it  was  made  by  the 
lessor  (the  plaintiff)  to  obtain  security  in 
addition  to  that  given  by  the  defendants' 
guaranty.  The  lease  and  the  plaintiff's 
action  must  be  construed  in  the  light  of  the 
events  which  obtained  when  the  lease  was 
drawn  and  the  entry  was  made. 

We  are  of  opinion  that  the  leasehold 
estate  came  to  an  end  when  the  keys  were 


208 


MASSACHUSFITS  SUPREME  JUDICIAL  COURT. 


delivered  to  the  leesor  on  November  18, 
1914.  It  follows  that  the  plaintiff  was  not 
entitled  to  recover  rent  for  the  month  of 
November.  The  dec*laration  in  the  ease  at 
bar  is  a  declaration  to  recover  rent,  and  not 
a  declaration  to  recover  a  sum  of  money 
equal  in  amount  to  the  rent  less  such  sum 
as  the  lessor  had  received  on  reletting  the 
premises. 

The  whole  lease  is  not  before  us.  We  do 
not  know  whether  it  contains  a  covenant 
which  would  enable  the  lessor  to  recover 
rent  for  the  portion  of  the  month  of  Novem- 
ber which  had  expired  before  the  keys  were 
surrendered  on  November  18th.  This  ques- 
tion was  not  dealt  with  at  the  argument. 
Under  these  circumstances  we  are  of  opin- 
ion that  the  case  should  stand  for  further 


proceedings  in  the  municipal  court  in  spite 
of  the  finding*  made  by  the  judge  who 
tried  the  case,  whidi  would  seem  to  justify 
a  recovery  under  some  form  of  pleading  of 
the  sum  found  to  be  due. 

The  entry  must  be:  Order  dismissing  ap- 
peal must  be  reversed.  The  case  to  stand 
for  further  proceedings  in  the  Municipal 
Court. 

8o  ordered. 

SThe  judge  found:  "4.  That  Louis  K. 
Liggett  Company,  the  lessor,  after  having 
repossessed  the  premises  on  or  about  No- 
vember 18,  1914,  has  made  reasonable  effort 
in  the  interest  of  the  lessee  as  well  as  its 
own,  to  obtain  a  new  tenant  and  has  to 
date  been  unsuccessful." 


Annotadon — ^Effect  of  re-entry  by  landlord  after  bankruptcy  of ,  or  assign- 
ment for  creditors  by^  tenant,  upon  latter's  liability  for  subsequent  rent. 


As  to  provability  in  bankruptcy  of 
claim  under  a  covenant  indemnifying 
against  loss  of  rent,  or  accelerating  fu- 
ture rent  in  event  of  default,  see  note 
to  Re  Roth,  31  L.R.A.(N.S.)  270.  As  to 
vesting  of  title  to  leasehold  in  lessee's 
trustee  in  bankruptcy  as  dependent  up- 
on acceptance  by  trustee,  see  note  to  Re 
Frazin,  33  L.R.A.(N.S.)  746.  As  to 
whether  provisions  in  lease  accelerating 
maturity  of  future  rents  and  giving 
lessor  right  to  take  possession  upon  de- 
fault in  payment  of  rentals  or  upon  in- 
solvency of  lessee  are  alternative  or 
concurrent,  see  annotation  to  Re  Mil- 
ler Bros.  Grocery  Co.  L.R.A.1916B, 
1101.  And  as  to  liability  for  rent  of 
premises  occupied  by  receiver  or  as* 
signee  for  creditors,  see  note  to  Link 
Belt  Machinery  Co.  v.  Hughes,  59  L.R.A. 
673. 

The  general  rule  seems  to  be  that  re- 
entry of  a  landlord  pursuant  to  the  terms 
of  the  lease  for  condition  broken  in  that 
the  tenant  has  become  bankrupt  or  made 
an  assignment  for  creditors  terminates 
the  lease  and  precludes  recovery  from 
the  tenant  of  unpaid  rentals  for  the 
balance  of  the  term,  in  the  absence  of 
an  express  stipulation  to  the  contrary, 
the  only  liability  in  such  a  case  being  on 
covenants  which  survive  entrv.  Like- 
wise  the  rule  is  that  re-entry  under  a 
lease  for  condition  broken,  such  as  the 
bankruptcy  of  the  tenant,  terminates 
the  lease,  in  the  absence  of  express  stip- 
ulation to  the  contrary,  general  cove- 
nants not  being  sufficient  to  work  a  con- 
tinuance of  the  relation  of  landlord  and 
tenant. 

These  rules  find  support  in  Louts  K. 
L.R.A.1017A. 


Liggett  Co.  v.  Wilson,  ante,  205,  where- 
in it  was  held  that  the  interest  of  a  ten- 
ant ceases  when  the  landlord  acts  upon 
a  condition  in  the  lease  that  in  ease  of 
the  tenant's  assignment  for  creditors  the 
lessor  may  re-enter,  repossess,  and  relet 
the  premises  as  the  agent  of  the  lessee, 
and  hold  the  lessee  liable  for  the  defi- 
ciency, so  that  no  rent  accruing  after 
such  re-entry  can  be  recovered  from  the 
lessee,  although  the  lease  also  provided 
that  no  action  by  the  lessor  should  de- 
prive him  of  his  full  rights  against  the 
lessee  because  of  any  unpaid  rentals 
under  the  terms  of  the  lease;  the  court 
maintaining  that  the  latter  provision 
was  not  important,  but  rather  must  be 
regarded  as  having  been  inserted  as  a 
precaution  that  the  lessor, .upon  enter- 
ing and  terminating  the  lease,  should 
not  lose  his  rights  with  respect  to  rents 
theretofore  accrued. 

And  in  Galbraith  v.  Wood  (1914)  124 
Bfinn.  210,  50  L.R.A.(N.S.)  1034,  144  N. 
W.  945,  Ann.  Cas.  1915B,  609,  where  the 
lease  expressly  provided  that,  upon 
bankruptcy  of  the  lessee,  the  lessors 
might  declare  the  term  ended  and  re- 
enter the  premises,  and  that  such  ter- 
mination and  re-entry  should  in  ^'no 
manner  act  as  a-  forfeiture  of  any  rent 
due  or  to  grow  due,  or  the  right  of  said 
lessors  to  the  performance  of  the  cove- 
nants and  agreements  by  said  lessee  to 
be  kept  and  performed  as  specified  here- 
in," it  was  said  that  the  lessors  upon 
bankruptcy  of  the  tenant  could  not  re- 
enter the  premises  without  terminating 
the  lease,  and  therefore  that  the  lessee 
oould  not  be  held  to  the  performance  of 
all  the  covenants  of  the  lease,  iacludin 
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the  payment  of  rent  for  the  halance  of 
the  term,  as  the  lease  did  not  give  such 
a  right;  the  rule  being  that  upon  ter- 
mination of  a  lease  for  eondition  broken 
the  lessor  is  not,  in  the  absenee  of  an 
express  agreement,  entitled  to  recover 
rent  subsequently  to  become  due. 

So,  in  Be  Winfield  Mfg.  Co.  (1906) 
137  Fed.  984,  it  was  held  that  the  mere 
fact  that  a  lease  provided  that  upon 
the  filing  of  a  petition  in  bankruptcy  the 
entire  rent  reserved  for  the  term  of  the 
lease  should  immediately  become  due  and 
payable,  and  that  in  such  a  ease  the 
lessors  might  proceed  as  in  case  of  a 
breach  of  a  covenant  under  tbo  lease, 
did  not  entitle  the  lessor  to  recover  the 
rent  for  that  part  of  the  term  extending 
beyond  the  time  when  he  accepted  a  sur- 
render of  the  lease  and  reassumed  pos- 
session of  the  leased  property  after  the 
bankruptcy  of  the  tenant.  This  case,  by 
agreement  of  counsel,  was  sent  back  to 
the  referee,  who  in  a  supplemental  re- 
port found  that  there  was  no  acceptance 
of  the  receiver's  attempted  surrender, 
but  nevertheless  the  landlord's  claim  for 
priority  was  denied  upon  the  ground 
that  the  time  of  filing  the  petition  in 
bankruptcy  fixes  the  status  of  persons 
entitled  to  priority.  (1905)  140  Fed. 
185. 

And  it  has  been  held  that  rent  after' 
re-entry  cannot  be  recovered  by  the 
lessors  unless  a  reasonable  effort  has 
been  made  to  relet  the  premises,  where 
the  lease  provides  that  after  re-entry,  as 
expressly  provided  for  upon  insolvency 
of  the  lessee,  the  lessors  "may,  at  their 
discretion,  relet  the  premises  at  the  risk 
of  the  lessee,  who  shall  remain  for  the 
residue  of  said  term  responsible  for  the 
rent  herein  reserved,  and  shall  be  credit- 
ed with  such  amounts  only  as  shall  be 
by  the  lessors  actually  realised."  In- 
ternational Trust  Co.  V.  Weeks  (1906) 
203  U.  S.  364,  51  L.  ed.  224,  27  Sup.  Ct. 
Rep.  69,  affirming  (1906)  71  C.  C.  A. 
417,  139  Fed.  5.  And  see  same  case  on 
former  appeal  in  (1903)  60  C.  C.  A.  236, 
126  Fed.  370,  which  reversed  (1902)  116 
Fed.  898. 

Another  case  of  material  interest  in 
connection  with  the  present  question  is 
Lamson  Consol.  Store  Service  Co.  v. 
Bowland  (1902)  52  C.  C.  A.  335,  114 
Fed.  639,  which  involved  the  question  of 
the  right  to  prove  a  claim  for  unaccrued 
rent  in  bankruptcy,  but  in  which  the 
court,  in  part  at  least,  discussed  the 
question  from  the  viewpoint  of  the  lia- 
bility of  the  lessee  therefor.  In  this 
ease  a  store-serviee  apparatus  was  leased, 

with  a  condition  t^t,  if  any  instalment 
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of  rent  should  remain  unpaid  for  sixty 
days,  the  rent  for  the  entire  term  should 
at  once  become  due,  and  that  in  case  of 
bankruptcy    the    lessor    might    re-enter 
and  thereby  "determine  all  rights  and 
interests  the  said   lessee  may  have  in 
such  system."    It  was  also  provided  that 
no  removal  of  the  system  by  the  lessor 
during  the  term  "on  account  of  the  de- 
termination of  the  lessee's  tenancy,  or 
on  account  of  any  default  by  the  lessee, 
shall    constitute    a    surrender    of    this 
lease."    The  lessee  became  bankrupt  on 
the  day  before  an  instalment  of  rent, 
which  was  payable  quarterly  in  advance, 
became  due,  whereupon  the  lessor  took 
possession  of  the  leased  apparatus  and 
filed  a  claim  for  the  rent  for  the  entire 
balance  of  the  term  of  the  lease,  claim- 
ing that  the  failure  to  pay  the  instal- 
ment due  on  the  day  following  the  filing 
of  the  petition  in  bankruptcy  precipitat- 
ed   the   maturity   of   the   entire   rental 
for  the  unexpired  balance  of  the  term; 
but  the  court  rejected  the  claim,  and, 
after  asking  what  were  the  rights  of  the 
lessor  in  respect  to  the  rents  which  had 
not  accrued  when  the  petition  in  bank- 
ruptcy  was   filed,    among  other   things 
said:    "It  is  entirely  competent  to  con- 
tract that  the  consequence  of  a  default 
in  the  payment  of  an  instalment  of  in- 
terest for  the  use  of  money,  or  of  rent 
for   the  use  of  property,   shall  be   the 
precipitancy    of    the    maturity    of    the 
principal  of  the  money  loaned,  or  of  fu- 
ture instalments  for  the  rental  of  the 
property  in  respect  to  which  default  has 
been  made.     Rent  is  the  compensation 
for  the  use  and  enjoyment  of  the  thing 
rented,    and    is    ordinarily    demanduble 
whether  the  tenant  actually  enjoy  the 
use  and  possession  of  the  subject  of  the 
rent  or  not,  unless  the  failure  is  due  to 
some  fault  of  the  letter.     But  in  this 
case  the  letter  demands  that  the  lessee 
shall  continue  to  pay  rent,  although  it 
has  repossessed  itself  of  the  thing  for 
the  enjoyment  of  which  the  rent  is  to 
be  paid.     The  resumption  of  possession 
by  a  lessor  operates  as  a  surrender  of 
the  lease,  and  puts  an  end  to  the  liabil- 
ity of  the  lessee  for  future  rents,  unless 
otherwise  provided.    ...    In  the  lease 
here  under  consideration,  the  lessor  has 
reserv^ed  the  right  to  resume  possession 
in  quite  a  number  of  contingencies,  the 
effect    of   which   the    contract   declares 
shall  be  to  'determine  all  right  and  in- 
terest the  said  lessee  may  have  in  said 
system.'     Without   more,   it   cannot   be 
that  the  lessee  shall  be  liable  for  the 
future  rents,  when  the  effect  of  the  act 
of  the  lessor  has  been  to  determine  all  of 
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his  right  and  interest  in  the  subject 
of  the  lease.  Forfeitures  are  never  fa- 
vored, and  when  it  is  claimed  that  the 
lessor  of  property  may  resume  posses- 
sion of  the  subject-matter  of  the  lease, 
and  continue  to  hold  the  lessee  liable 
for  future  rents,  although  deprived  of 
the  use  and  enjoyment  of  the  thing 
leased,  the  terms  of  the  bond  must  be 
exceedingly  plain.  Liability  under  such 
circumstances  for  future  rents  would  be 
in  the  nature  of  a  penalty,  and  the  cove- 
nant by  which  the  lessor  may  have  both 
the  use  of  the  thing  rented,  and  the  com- 
pensation which  the  lessee  was  to  pay 
for  its  use,  must  be  so  specific  as  that 
no  other  reasonable  interpretation  can 
be  placed  upon  it.  .  .  .  The  conten- 
tion is  that  under  the  provision  quoted 
the  lessor  may  resume  possession  of  the 
leased  property  upon  the  happening  of 
any  one  of  the  contingencies  mentioned, 
without  the  surrender  of  the  lease  as  a 
consequence.  The  catalogue  of  contin- 
gencies authorizing  a  resumption  of  pos- 
session and  a  removal  of  the  leased 
mechanism  is  followed  by  a  declaration 
as  to  the  effect  of  the  lessor's  act,  in 
these  words,  ^and  thereby  determine  all 
right  and  interest  the  said  lessee  may 
have  in  said  system.'  The  necessary 
consequence  of  a  determination  of  the 
lessee's  right  and  interest  at  the  election 
of  the  landlord  must  be  to  put  an  end 
to  the  lessee's  liability  for  future  renta, 
in  the  absence  of  some  specific  agree- 
ment otherwise.  That  this  was  the  in- 
tention of  the  parties  seems  very  plain 
from  the  last  sentence  of  the  clause, 
which  provides  that  'no  removal  of  said 
system  made  by  the  lessor  ...  on 
account  of  any  determination  of  the 
lessee's  tenancy,  or  on  account  of  any 
default  by  the  lessee,  shall  constitute  a 
surrender  of  this  lease.'  It  is  plain, 
then,  that  if  the  lessor  has  resumed  pos- 
session and  removed  the  system  for  any 
reason  other  than  the  termination  of 
'the  lessee's  tenancy,'  or  some  ^default 
by  the  lessee,'  the  effect  must  be  the 
usual  and  legal  consequence  of  a  re- 
sumption of  possession  by  a  lessor, — the 
determination  of  the  lease.  The  refer- 
ence to  a  removal  'on  account  of  any  de- 
termination of  the  lessee's  tenancy'  re- 
fers to  the  7th  paragraph  of  the  lease, 
providing  for  notice  to  the  lessor  'of 
any  determination  of  the  lessee's  ten- 
ancy in  said  store,  so  that  the  lessor  may 
have  the  right  to  remove  said  system,  if 
necessary,  without  hindrance  on  th*  part 
of  the  landlord.'  The  only  other  case, 
then,  in  which  a  removal  by  the  lessor 
of  the  system  is  not  to  constitute  a  sur- 
render of  the  lease  is  when  the  posses- 
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sion  has  been  recovered  in  consequence 
of  some  'default  by  the  lessee.'  On  what 
authority  has  the  lessor  taken  possession 
of  the  leased  store  service?  That  the 
lessor  did  take  possession  about  the  date 
of  the  adjudication  in  bankruptcy  is  re- 
ported by  the  referee.  But  on  what 
ground  in  this  justified?  Unless  the  i^- 
pellant  can  show  that  this  conceded 
possession  was  taken  upon  some  ground 
which  kept  the  lease  alive,  the  appeal 
must  fail.  It  was  stated  at  the  bar,  and 
in  the  printed  brief  of  counsel,  that  'the 
Lamson  Consolidated  Store  Service 
Company,  in  accordance  with  its  custom 
in  ease  of  bankruptcy,  removed  its  sys- 
tem from  the  store  of  the  bankrupt,  as 
a  protection  to  its  own  business,  and  to 
prevent  such  system  from  falling  in- 
to the  hands  of  persons  unauthorized  to 
use  the  same.'  An  adjudication  of  bank- 
ruptcy against  the  lessee  would  seem  to 
justify  the  lessor  in  recovering  posses- 
sion. But  the  result  would  be  the  sur- 
render of  the  lease.  Thereafter  no  right 
to  exact  future  rents  would  remain.  If 
this  appellant  has  the  right  to  collect 
future  rents  after  recovering  the  posses- 
sion  and  enjoyment  of  the  leased  prop- 
erty, it  must  make  out  a  clear  case. 
.  .  .  Inasmuch  as  the  agreement  does 
not  provide  in  express  terms  that  the 
liability  of  the  lessee  should  continue 
after  the  re-entry  of  the  lessor,  we  must 
conclude  that  no  liability  for  future 
rents  was  intended." 

But  where  the  landlord  re-enters  up- 
on the  bankruptcy  of  the  tenant,  under 
the  terms  of  the  lease,  as  agent  of  the 
tenant  to  relet  the  premises  for  his  ben- 
efit, the  tenant  being  liable  for  any  de- 
ficiency between  the  rent  reserved  in  the 
lease  and  the  rent  collected  from  the  one 
to  whom  the  premises  are  relet  after  the 
re-entry,  such  a  re-entry  does  not  ter- 
minate the  lease,  and  an  action  may  be 
maintained  against  the  tenant  for  any 
deficiency,  but  not  until  the  explication 
of  the  lease,  as  the  amount  of  the  de- 
ficiency, if  any,  cannot  be  sooner  de- 
termined. Kamioner  v.  Balkind  (1916) 
93  Misc.  458,  158  N.  Y.  Supp.  310. 

And  see  Re  Collington  (1900)  4  Am. 
Bankr.  Rep.  (Fed.)  250,  wherein  it  was 
said  that  although  a  landlord  could  not 
prove  up  unaccrued  rent  against  the  es- 
tate in  bankruptcy,  he  ''can  doubtless 
hold  the  lessee"  for  a  probable  deficien- 
cy, the  latter  haxang  covenanted  to  pay 
any  deficiency  upon  a  re-entry  for  cove- 
nant broken  and  a  re-letting  of  the  prem- 
ises at  a  lesser  rental  than  that  called 
for  in.  the  lease,  such  a  re-entry  and  re- 
letting having  been  made.       G.  J.  C. 
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PHILIP    HOWARD 

V. 

CHARLES  M.  HARRINGTON. 


LUCIUS  H.  DUNCAN 

T. 

HERBERT  W.  KEEP. 

(114  Me.   443,  96   Atl.   769.) 

Office  «  incompatibility  «  mayor  and 
Jndfce. 

1.  The  acceptance  by  the  mayor  of  a  city 
of  the  office  of  judge  of  the  police  court 
ipso  facto  TacatcB  the  office  of  mayor,  where, 
under  the  statutes,  the  mayor  is  charged 
with  the  duty  of  prosecuting  certain  offenses 
before  the  police  ju^ge. 

For  other  cases,  see  Officers,  I,  c,  in  Dig. 
1-52  N.-  8. 

Kl€?ctlon  —  contest  —  regularity  of  bal- 
lot —  equal  division  of  opinion  of 
court. 

2.  A  ballot  in  a  contested  election  case 
cannot  be  counted  if  the  judges  of  the 
court  are  equally  divided  in  opinion  upon 
the  question. 

For  other  cases,  see  Elections,  V»  in  Dig, 
1-52  N,  8. 

Same  «  writing  duplicate  name. 

3.  A  ballot  is  not  made  illegal  by  writ- 
ing in  the  name  of  a  candidate  already  ap- 
pearing on  the  printed  form. 

For  other  oases,  see  Elections,  111.  h,  in  Dig, 
1-52  N,  8. 

Same  —  duplication  of  name  —  writing 
and  sticker. 

4.  A  ballot  is  not  nulUfted  by  placing  the 
name  of  a  candidate  thereon  both  in  writ- 
ing and  by  sticker. 

For  other  cases,  see  Elections,  111,  h,  in  Dig. 
1-52  y.  8. 

Same  —  discrepancy  in  count  of  ballots 
—  return  accepted. 

5.  The  count  as  made  by  the  election  of- 
ficers, and  not  that  found  at  the  time  of 
an  election  contest,  should  be  accepted 
where  there  is  nothing  to  show  absence  of 
opportunity  for  tampering  with  the  bal- 
lots in  the  interim. 

For  other  cases,  see  Elections,  V.  t«  Dig, 
1-52  N.  8. 

Appeal  —  election  contest  -*  procedure. 

6.  An  election  contest  cannot  be  sent  to 
the  law  court  on  report,  where  the  statute 
provides  a  hearing  by  the  single  justice,  and 
appeal  from  his  decision  to  the  remaining 
justices. 

For  other  ca^es,  see  Eleeii4>ns,  V.  in  Dig, 
1-52  y.  8. 

(March  1,  1916.) 

Note.  —  As  to  incompatibility  of  offices  at 
common  law,  see  annotation  following  this 
case,  post,  216. 
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ETITIONS  to  determine  the  results  of 
an  election  in  the  City  of  Rockland  for 
the  offices  of  mayor  and  alderman.     Peti- 
tions dismissed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Philip  Howard  for  petitioners. 
Messrs.  A.  S.  Iiittlefleld,  E.  K.  Gould, 
and  M.  W.  Weymonth  for  respondents. 

Savage,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

These  petitions  are  brought  under  the  pro- 
visions of  Revised  Statutes,  chap.  6,  §  70, 
to  determine  the  results  of  the  election, 
March  1,  1915,  in  the  city  of  Rockland,  so 
far  as  concerns  the  mayor -and  one  alder- 
man. 

I.  The  Howard  Petition. 

The  petitioner  and  the  respondent  were 
both  candidates  for  the  office  of  mayor.  The 
respondent  was  declared  elected.  The  peti- 
tioner claims  that  a  majority  of  the  Iqjal 
ballots  were  east  for  him,  but  that  the 
counting  officers  refused  to  count  ballots, 
on  tlie  ground  tliat  they  were  defective,  that 
should  have  been  counted  for  him,  and 
counted  defective  ballots  for  the  respondent, 
which  should  not  have  been  counted.  Tlte 
case  is  also  concerned  with  some  ballots 
which  were  cast  by  men  who,  it  is  claimed, 
were  paupers,  and  so  disqualified,  and  with 
the  ballot  of  one  man  claimed  to  have  been 
illegally  registered.  There  is  also  a  con- 
troversy as  to  the  number  of  ballots  ac- 
tually cast  for  each  party  in  wardl.  The 
conclusion  we  have  rea,ched  makes  it  un- 
necessary to  consider  any  of  these  ques- 
tions. 

It  is  admitted  that  the  petitioner  was  ap- 
pointed judge  of  the  police  court  of  Rock- 
land by  the  governor  March  17,  1915;  that 
the  appointment  was  confirmed;  that  a  com- 
mission issued  to  him  March  24,  1915,  and 
that  since  then  he  has  been  legally  holdin<r 
that  office  and  performing  its  duties.  And 
the  respondent  sets  up  in  his  answer,  and 
(now  contends,  that  the  offices  of  mayor  of 
Rockland  and  of  judge  of  the  police  court 
of  Rockland  are  incompatible,  both  under 
the  Constitution  and  at  common  law,  and 
that  the  petitioner,  even  if  elected  mayor, 
vacated  his  election  ipso  facto  by  being  ap- 
pointed judge  of  the  police  court  and  ac- 
cepting that  office.  He  therefore  contends 
that  the  petitioner  has  now.  no  right,  title, 
or  interest  in  the  office  of  mayor,  and  for 
that  reason  is  not  entitled  to  prosecute  this 
petition. 

It  is  well  settled  that  one  person  can- 
not hold  two  incompatible  offices,  and  that 
the  acceptance  of  the  later  office  vacates 
ipso  facto  the  prior  one.  In  this  state  the 
'question  was  first  discussed  in  Opinion  of 
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Justices,  3  Me.  484.  It  was  there  consid- 
ered that  the  offices  of  sheriff  and  justice 
of  the  peace  were  incompatible,  on  the 
ground  that  sheriffs  belong  to  the  executive 
department  of  the  state,  and  justices  of  the 
peace  to  the  judicial,  and  that  for  one  per- 
son to  hold  both  of  these  offices  would  be 
in  violation  of  the  Constitution,  article  3, 
§  2,  of  which  provides  that  *'no  person  or 
persons  belonging  to  one  of  these  depart- 
ments [legislative,  executive,  and  judicial] 
shall  exercise  any  of  the  powers  properly 
belonging  to  either  of  the  others,  except  in 
the  eases  herein  expressly  directed  or  per- 
mitted." 

In  Bamford  v.  Mel v in,  7  Me.  14,  the  of- 
fices of  deputy  sheriff  and  justice  of  the 
peace  were  held  to  be  incompatible,  for  the 
reason  given  in  3  Me.  484,  supra.  In  Stubbs 
V.  Lee,  64  Me.  195,  18  Am.  Rep.  251,  this 
court  said:  "Where  one  has  two  incom- 
patible offices,  both  cannot  be  retained.  The 
public  has  a  right  to  know  which  is  held 
and  which  is  surrendered.  It  should  not 
be  left  to  chance,  or  the  uncertain  and  fluc- 
tuating whim  of  the  office  holder  to  deter- 
mine. Tlie  general  rule,  therefore,  that  the 
acceptance  of  and  qualiflcation  for  an  office 
incompatible  with  one  then  held  is  a  resig- 
nation of  the  former,  is  one  certain  and  re- 
liable, as  well  as  one  indispensable  for  the 
protection  of  the  public." 

And  the  court  in  that  case  held  that  an 
acceptance  of  the  office  of  deputy  sheriff 
was  a  surrender  of  the  office  of  trial  justice. 
See  to  same  effect,  Pooler  v.  Reed,  73  Me. 
129. 

Tliat  the  judge  of  the  police  court  of 
Rockland  belongs  to  the  judicial  department 
<if  the  state  cannot  be  questioned.  The  court 
was  created  under  that  provision  of  the 
Constitution  (art.  6,  §  1)  which  declares 
that  "the  judicial  power  of  this  state  shall 
Iw  vested  in  a  supreme  judicial  court,  and 
such  other  courts  as  the  legislature  shall, 
from  time  to  time,  establish." 

Whether  a  mayor  of  a  city  belongs  to  the 
executive  department  of  the  state  we  think 
is  a  question  which  need  not  now  be  ex- 
pressly decided.  It  has  been  pointed  out 
that  a  distinction  may  exist  between  a  mu- 
nicipal officer  whose  functions  relate  ex- 
clusively to  local  concerns  of  the  particular 
commimity,  and  one  whom  the  law  vests 
with  powers  and  charges  with  duties  which 
concern  the  general  public.  Atty.  Gen.  ex 
rel.  Moreland  v.  Detroit,  112  Mich.  145,  37 
L.R.A.  211,  70  K.  W.  450;  1  Dill.  Mun.  Corp. 
§  58.  In  this  state  the  duties  of  a  mayor 
are  not  limited  to  the  performance  of  mere 
municipal  functions  and  attending  to  the 
municipal  business.  As  will  be  seen  here- 
after, he  is  charged  by  the  Public  Statutes 
with  certain  duties  which  concern  the  public 
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interest.  He  is  required  apocially  to  en- 
force certain  criminal  statutes  enacted  for 
the  general  public  good,  and  which  are  a 
part  of  the  general  machinery  adopted  to 
suppress  crime  and  promote  the  public  well- 
being.  W'e  think  there  is  much  ground  for 
holding  that  he  in  a  part  of  the  'executive 
department  of  the  state,  within  the  meaning 
of  the  Constitution.  But  it  is  unnecessary 
in  this  case  to  decide  that  question.  We 
prefer  to  place  our  decision  upon  another 
ground. 

Tlie  answer  to  the  question  before  us 
does  not  necessarily  depend  upon  constitu- 
tional or  statutory  provisions.  The  doctrine 
of  the  incompatibility  of  offices  is  bedded  in 
the  common  law,  and  is  of  great  antiquity. 
At  common  law  two  offices  whose  func- 
tions are  inconsistent  are  regarded  as  in- 
compatible. The  debatable  question  is: 
What  constitutes  incompatibility?  This 
question  has  been  answered  by  the  courts 
with  varying  language,  but  generally  with 
the  same  sense.     We  cite  a  few  examples: 

"Two  offices  are  incompatible  when  the 
holder  cannot  in  every  instance  discharge 
the  duties  of  each.  .  .  .  The  acceptance 
of  the  second  office,  therefore,  vacates  the 
first."  Rex  v.  Tizzard,  9  Barn.  &  C.  418, 
109  Eng.  Reprint,  155.  This  language  is 
cited  with  approval  by  this  court  in  Stubbs 
V.  Lee,  supra. 

"Incompatibility  .  .  .  must  be  such 
as  arises  from  the  nature  of  the  duties,  in 
view  of  the  relation  of  the  two  offices  to 
each  other."  Bryan  v.  Cattell,  16  Iowa, 
538. 

Incompatibility  arises  "where  the  nature 
and  duties  of  the  two  offices  are  such  as  to 
render  it  improper,  from  considerations  of 
public  policy,  for  one  person  to  retain  both." 
Abry  v.  Gray,  58  Kan.  148,  48  Pac.  577. 

"Incompatibility  between  two  officers"  ex- 
ists when  there  "is  an  inconsistency  in  the 
functions  of  the  two."  People  ex  rel.  Ryan 
V.  Green,  58  N.  Y.  295. 

"The  functions  of  the  two  must  be  incon- 
sistent, as  where  an  antagonism  would  re- 
suit  in  the  attempt  by  one  person  to  dis- 
charge the  duties  of  both  offices."  Kenney 
V.  Goergen,  36  Minn.  190,  31  N.  W.  210. 

"The  test  of  incompatibility  is  the  charac- 
ter and  relation  of  the  offices,  as  .  .  . 
where  the  functions  of  the  two  offices  are 
inherently  inconsistent  and  repugnant." 
State  ex  rel.  Metcalf  v.  Goff,  15  R.  I.  505, 
2  Am.  St.  Rep.  921,  9  Atl.  226. 

"The  true  test  is  whether  the  two  offices 
are  incompatible  in  their  natures,  in  the 
rights,  duties,  or  obligations  connected  with 
or  flowing  out  of  them."  State  ex  rel. 
Clawson  v.  Uhompson^  20  N.  J.  L.  689. 

The  foregoing  eases  may  also  be  cited  in 
support  of  the  doctrine  that  acceptance  of 
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the  latter  ol  two  incompatible  offieM  iraeatee 
(lie  former.  See  also  Cotton  ▼.  PhiUips,  50 
N.  H.  220;  People  ex  rel.  Whiting  v.  Car- 
rique,  t  Hill,  98;  Van  OrBdall  v.  Hazard* 
3  Hill,  243;  Magie  v.  Stoddard,  25  Conn. 
565,  68  Am.  Dee.  375 ;  3  Cotnyns's  Dig.  title 
Officer  (K.  5) ;  Mechem,  Pub.  Off.  §  420. 
An  office  holder  is  not  at  common  law  in- 
eligible to  appointment  or  election  to  an- 
other and  incompatible  office,  but  the  ac- 
ceptance of  the  latter  vacates  the  former. 

Now,  to  apply  those  principles  to  the  pres- 
ent case:  The  police  court  of  Rockland  has 
a  civil  and  a  criminal  jurisdietion.  It  has 
exclusive  jurisdiction  under  its  charter  over 
all  such  offenses  committed  within  the  lim- 
its of  the  city  of  Rockland  as  are  cogniza- 
ble by  trial  justices.  P.  &  S.  Laws  of  1909, 
chap.  368.  It  has  jurisdiction  of  violations 
of  any  statute  where  the  offense  is  not  of  a 
high  and  aggravated  nature.  Rev.  Stat, 
chap.  133,  §  4.  It  has  exclusive  jurisdic- 
tion of  all  offenses  against  the  ordinances 
and  by-laws  of  the  city  of  Rockland.  P.  k 
S.  Laws  1903,  chap.  114,  §  3.  It  has  juris- 
diction of  all  offenses  against  the  prohibi- 
tory liquor  statute,  except  for  keeping 
drinking  houses  and  tippling  shops  and  for 
being  common  sellers  of  intoxicating  liquor. 
Rev.  Stat.  chap.  29,  §  60.  It  may,  on  com- 
plaint, cause  to  be  arrested  all  persons 
charged  with  felonies,  offenses,  and  mis- 
demeanors, and,  when  an  offense  is  found  to 
be  one  not  within  its  jurisdietion  for  trial, 
it  may  cause  the  offender, to  recognize  with 
sufficient  sureties  to  appear  before  the  su- 
preme judicial  court.  Rev.  Stat.  chap.  133, 
§5. 

The  charter  of  the  citv  of  Rockland  (P. 
k  S.  Laws  1905,  chap.  122)  provides  as  fol- 
lows : 

Sec.  3.  "The  mayor  of  said  city  shall  be 
the  chief  executive  officer  thereof;  it  shall 
be  his  duty  to  be  vigilant  and  active  in  caus- 
ing the  laws  and  regulations  of  the  city  to 
be  executed  and  enforced;  to  exercise  a  gen- 
eral supervision  over  the  conduct  of  all 
subordinate  officers,  and  cause  neglect  or 
violations  of  duty  to  be  punished.'' 

Sec.  5.  'The  executive  powers  of  said  city 
generally,  and  the  administration  of  police 
and  heiJth  departments,  .  .  .  shall  be 
vested  in  the  mayor  and  aldermen.'' 

The  statutes  of  this  state  (chapter  29, 
S  65)  provides  that  "the  mayor  and  alder- 
men, ...  in  every  city,  .  .  .  shall 
make  complaint  and  prosecute  all  violationB 
of  this  chapter  [the  prohibitory  liquor  law], 
and  promptly  enforce  the  laws  against 
drinking  houses." 

For  wilful  neglect  or  refusal,  after  being 
furnished  with  written  notice  of  a  viola- 
tion signed  by  two  persons  competent  to  be 
witnesses  in  civil  suits,  containing  the 
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names  aad  residences  of  the  witnesses  to 
prove  the  offense,  to  institute  proceedings 
therefor,  he  shall  be  fined  not  leas  than 
twenty  nor  more  than  fifty  dollars. 

The  municipal  officers,  of  whom  the  mayor 
is  one  (Rev.  Stat.  chap.  1,  §  0,  f  25),  are 
specially  required  by  statute  promptly  to 
enforce  the  laws  against  houses  of  ill  fame 
(Rev.  Stat.  chap.  125,  §  9),  and  against 
gambling  rooms  (Rev.  Stat.  chap.  126,  §  1), 
and  in  each  case  "to  make  complaint  against 
any  person  ...  in  their  respective  mu- 
nicipalities, when  there  is  probable  cause  to 
believe  such  person  .  .  .  guilty  of  a 
violation''  of  the  statute.  It  is  made  the 
duty  of  the  mayor  "forthwith  to  proceed  to 
sue"  for  an  election  bet  or  wager  made,  as 
soon  as  he  has  the  proper  evidence.  Rev. 
Stat  chap.  6,  §  97.  We  think  it  ^  unneces- 
sary to  go  further  in  this  direction. 

In  many  instances  in  the  statutes  the 
mayor,  cither  alone  or  as  one  of  the  mu- 
nicipal officers,  is  charged  with  the  per- 
formance of  duties,  and  for  neglect  or  re- 
fusal to  perform  the  same  is  made  liable  to 
fine  or  forfeiture,  criminally  or  civilly.  And 
the  police  court  of  Rockland  has  exclusive 
jurisdiction  upon  *  complaint  to  try  the 
mayor  for  such  neglect  or  refusal  in  some 
classes  of  cases,  and  may  hold  the  offender 
for  the  supreme  judicial  court  in  others. 
And  where  the  forfeiture  is  recoverable  in 
an  action  at  law,  it  likewise  has  jurisdic- 
tion, sometimes  exclusive.  See  Rev.  Stat, 
chap.  4,  §S  63,  57,  112;  chap.  «,  §  98;  chap. 
23,  §  92;  chap.  28,  §§  42,  46,  53;  chap.  44, 
§  5;  chap.  124,  f  H;  chap.  128,  $  10.  It 
needs  no  argument  to  show  that  the  mayor 
cannot  be  respondent  and  judge  of  the  po- 
lice court  at  the  same  time»  If  he  is  judge, 
he  cannot  be  prosecuted  in  that  court  for  his 
defaults  as  mayor,  nor  anywhere  else  in 
cases  within  the  exclusive  jurisdiction  of 
that  court. 

Discussion  cannot  make  the  situation 
clearer.  As  mayor  it  would  be  the  duty  of 
the  petitioner  to  prosecute  certain  classes 
of  offenses,  if  any  have  been  committed,  in 
the  police  court.  As  judge  of  the  police 
court  it  is  his  duty  to  hear  and  determine 
complaints  for  offenses  which  oome  within 
these  classes.  Ue  cannot  do  both.  He 
cannot  be  both  prosecutor  and  judge.  The 
duties  are  repugnant.  He  can  only  per- 
form the  duties  of  one  office  by  neglect- 
ing to  perform  the  duties  of  the  other. 
It  is  not  for  him  to  say  in  a  particular 
instance  which  he  will  perform  and  which 
lie  will  not.  The  public  has  a  right  to 
know  with  certainty.  Stubbs  v.  Lee,  64 
Me.  195,  18  Am.  Rep.  251.  Thence  it  is 
that  two  such  offices  must  be  held  to  be  in- 
compatible. And  we  are  all  of  opinion  that 
when  one  who  has  the  office  of  mtLynr  of 
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Rockland,  or  one  who  has  the  right  of  office, 
accepts  the  incompatible  office  of  judge  of 
the  police  court,  he  thereby  abandons,  sur- 
renders, and  vacates  ipso  facto  such  elec- 
tion, or  right  of  election,  as  he  had  to  the 
office  of  mayor. 

Since  the  petitioner  has  vacated  and  sur- 
rendered his  right  to  the  office  of  mayor, 
we  think  that  he  cannot  maintain  this  peti- 
tion. The  ultimate  purpose  of  the  petition 
is  to  oust  the  respondent  by  showing  that 
the  petitioner  is  entitled  to  the  office.  And 
it  is  only  when  a  petitioner  ^'is  entitled  by 
law  to  the  office  claimed  by  him"  ( Rev.  Stat. 
chap.  6,  §  71),  that  the  justice  hearing  the 
ease  may  issue  an  order  to  the  party  un- 
lawfully claiming  or  holding  said  office, 
commanding  him  to  yield  up  said  office  to 
the  officer  who  has  been  adjudged  to  be 
lawfully  entitled  thereto  (§  73).  The  peti- 
tioner has  now  no  interest  in  the  proceed- 
ing. Heald  v.  Payson,  110  Me.  204,  85  Atl. 
576;  Libby  v.  English,  110  Me.  449,  86  Atl. 
975;  Murray  v.  Waite,  133  Me.  485,  94 
Atl.  943. 

II.  Tlie  I>uncan  Petition. 

The  petitioner  and  the  respondent  were 
both  candidates  for  the  office  of  alderman 
in  ward  1,  and  the  respondent  was  declared 
elected. 

At  the  hearing  it  was  agreed  that  each 
had  received  an  equal  number  of  the  ballots 
before  the  court.  This  included  four  dis- 
puted ballots,  three  for  the  petitioner  and 
one  for  the  respondent.  The  total  number 
is  not  stated  in  the  record.  In  one  case  the 
voter  made  an  X  in  a  dark  space  or  square 
at  the  left  of  the  open  white  square,  above 
the  party  designation,  within  which  latter 
square  it  is  claimed  was  the  appropriate 
place  to  mark,  thus: 


RePUBLICAN. 


DEnOCRAT 


Upon  the  question  whether  this  ballot 
should  be  counted  for  the  respondent,  the 
justices  are  evenly  divided  in  opinion. 
Therefore  it  cannot  be  counted. 

On  two  ballots  the  voters  erased  the  name 
of  the  respondent,  and  wrote  underneath 
"L.  H.  Duncan."  Under  the  rule  laid  down 
in  Bartlett  v.  Mclntire,  108  Me.  161,  79 
Atl.  625,  we  think  these  ballots  should  be 
counted  f  jr  the  petitioner. 

On  one  ballot  the  voter  placed  a  peti- 
tioner's sticker  upon  and  partly  covering 
the  name  of  the  respondent.  He  also  wrote 
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underneath  the  name  of  the  petitioner  in 
full.  We  think,  luder  the  rule  in  Crosby 
V.  Libby,  114  Me.  35,  95  Atl.  329,  this  bal- 
lot should  be  counted  for  the  petitioner. 
Upon  the  ballots  before  us,  then,  the  peti- 
tioner holds  the  three  disputed  ballots  al- 
ready counted  for  him  in  the  tie  vote,  and 
the  respondent  loses  one,  which  so  far  gives 
the  petitioner  one  majority. 

However,  another  question  is  presented. 
There  is  evidence  offered  by  the  respondent 
that  at  the  count  of  the  ballots  in  ward  1, 
at  the  close  of  the  election,  there  were  nine- 
ty-seven straight  ballots  for  each  party; 
that  is,  the  petitioner  had  ninety-seven 
straight  ballots,  and  the  respondent  ninety- 
seven.  At  the  time  the  ballots  were  counted 
in  court,  April  16,  1915,  the  straight  bal- 
lots for  the  respondent  were  only  ninety- 
four  in  number,  and  those  for  the  petitioner 
were  ninety-nine ;  and,  as  we  understand  the 
record,  it  was  upon  these  ballots,  with  the 
addition  of  split  ballots,  that  the  result  was 
tied.  There  is  no  explanation  of  the  dis- 
crepancy. The  testimony  is  undisputed.  No 
witness  was  called  by  the  respondent  to  con- 
tradict. The  ward  returns  were  not  offered 
in  evidence.  No  officer  who  at  any  time  had 
custody  of  the  ballots  was  called  upon  to 
show  that  there  had  been  no  opportunity 
for  tampering  with  them.  It  does  appear 
that  the  ballots  had  been  several  times  in- 
spected by  interested  parties,  but  the  counts, 
if  any  were  made,  do  not  appear.  Under 
these  circumstan(?es  we  all  think  the  actual 
count  in  ward  meeting  sliould  be  taken  as 
the  truth.  Three  votes  should  be  added  to 
tho^^  counted  for  the  respondent,  and  two 
deducted  from  the  petitioner's  count.  And 
the  result  upon  the  whole  is  that  the  re- 
spondent has  a  majority  of  four. 

III.  Procedure. 

We  think  these  cases  are  not  properly  be- 
fore the  law  court  on  report,  and  were  it 
not  for  the  fact  that  the  term  of  the  offices 
in  dispute  is  drawing  towards  the  end,  and 
that  the  shortness  of  the  time  will  probably 
not  permit  the  cases  to  go  through  the 
statutory  channels  before  the  end,  the  prop- 
er course  would  be  to  remand  them  for  hear- 
ing before  a  single  justice.  Although,  by 
reason  of  the  exigency  thus  disclosed,  we 
have  persuaded  ourselves  with  much  re- 
luctance to  consider  the  cases  on  their 
merits,  we  cannot  let  the  occasion  pass  with- 
out calling  attention  to  the  correct  pro- 
cedure. 

The  statute  provides  for  a  hearing  by  a 
single  justice  and  an  appeal  from  his  deci- 
sion and  judgment  to  the  remaining  jus- 
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tleet.  It  requires  the  appellant  to  cause 
copies  of  the  petition,  pleadings,  findings, 
and  testimony,  upon  which  such  judgment 
is  rendered,  approved  by  the  justice  before 
whom  the  hearing  is  had,  to  be  printed  and 
transmitted  to  the  chief  justice  within  twen- 
ty days  after  such  appeal  is  taken,  with 
written  argument  thereon.  Section  72,  chap. 
6.  In  these  cases  there  has  been  no  deci- 
sion and  judgment.  There  lias  been  no  ap- 
peal. The  cases  have  not  been  transmitted 
to  the  chief  justice.  They  have  not  been 
printed.  But  the  cases  have  been  sent  be- 
fore us  on  report,  and  are  entered  on  the 
law  docket. 

We  think  that  the  law  court  as  such  has 
no  jurisdiction  of  these  cases.  The  statute 
provides  that,  on  appeal,  the  justices  of 
the  court  "shall  consider  said  cause  imme- 
diately, and  decide  thereon  and  transmit 
their  decision  to  the  clerk  of  the  county 
where  the  suit  is  pending,  and  final  judg- 
ment shall  be  entered  accordingly."  The 
law  court  is  a  statutory  court  of  limited 
jurisdiction.  The  justices  of  the  supreme 
judicial  court  are  not  the  law  court,  except 
when  they  are  sitting  and  acting  within  the 
limits  of  the  jurisdiction  of  the  law  court. 
By' statute  causes  may  be  reported  to  the 
law  court.  Rev.  Stat.  chap.  79,  §  46.  But 
Uiere  is  no  provision  for  the  report  of  a 
case  to  the  justices  of  the  supreme  judicial 
court,  lliere  are  provisions  in  other  stat- 
utes by  which  cases  may  be  transmitted  to 
the  chief  justice,  argued  in  writing,  con- 
sidered, and  decided  by  the  justices,  and 
and  their  decision  transmitted  directly  to 
the  clerk  of  the  county  in  which  the  suit  is 
pending.  In  such  cases  the  justices  never 
consider  the  matters  as  in  law  court.  The 
cases  are  not  entered  on  the  law  docket. 
The  decisions  are  not  certified  to  the  clerk 
of  the  law  court  for  record,  nor  are  man- 
dates of  the  decisions  sent  by  him  to  the 
clerk  below.  The  justices  certify  their  deci- 
sion directly  to  the  latter  clerk,  as  is  the 
provision  in  the  election  statute  under  con- 
sideration. 

A  petition  to  determine  a  contested  elec- 
tion is  not  an  action  at  law.  It  is  not  a 
bill  in  equity.  It  is  a  special  statutory  pro- 
ceeding, which  confers  upon  a  single  jus- 
tice, and  upon  the  other  justices  on  appeal, 
jurisdiction  to  inquire  into  and  determine 
contested  election  cases.  The  evident  pur- 
pose of  the  statute  is  to  provide  a  simple, 
inexpensive,  and  prompt  remedy  for  one 
who  has  been  unlawfully  deprived  of  the 
fruits  of  an  election.  It  takes  the  place  of 
quo  warranto  to  oust  an  officer  who  has  not 
been  legally  elected,  to  be  followed  by  man- 
damus to  install  the  rightful  claimant. 
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It  is  true  that  the  statute  says  that  the 
petitioner  "may  proceed  as  in  equity;"  but 
that  does  not  make  the  petition  a  bill  in 
equity,  nor  make  an  election  contest  one  of 
equitable  jurisdiction.  In  Bartlett  v.  Mc- 
Intire,  108  Me.  161,  79  Atl.  525,  this  court, 
holding  that  the  findings  of  the  single  jus- 
tice do  not  on  appeal  have  the  same  force 
as  in  appeals  in  equity,  said:  "The  pro- 
cedure is  somewhat  anomalous.  It  is  true 
that  §  70  of  chapter  6  provides  that  the 
claimant  'may  proceed  as  in  equity*  by  peti- 
tion returnable  before  any  justice  of  the 
supreme  judicial  court;  but  it  does  not  say 
that  he  shall  bring  a  bill  in  equity,  and  the 
subsequent  proceedings  bear  slight  resem- 
blance to  those  required  by  the  equity  rules. 
Moreover,  §  72  provides  that  an  appeal  from 
the  decision  of  the  single  justice  shall  set 
forth  the  reasons  therefor.  This  is  not  re- 
quired in  an  appeal  in  equity,  but  is  in  pro- 
bate appeals;  and  the  appeal  itself  is  taken, 
not  to  the  law  court  as  such,  but  to  the  jus- 
tices. A  careful  consideration  of  the  entire 
statute  and  its  object  leads  to  the  conclu- 
sion t^iat  the  purpose  of  the  legislature  in 
providing  for  an  appeal  was  to  obtain  the 
decision  of  the  appellate  justices  de  novo 
upon  all  disputed  questions  both  of  law  and 
fact,  and  the  clause  in  the  statute  provid- 
ing tliat  the  claimant  'may  proceed  as  in 
equity*  was  used  merely  in  contradistinc- 
tion to  proceedings  on  the  law  side  of  the 
court,  with  its  stated  terms  and  more  rigid 
rules  of  procedure." 

In  a]l  election  cases  heretofore,  with  one 
exception,  within  the  experience  of  the  pres- 
ent members  of  the  court,  the  statutory  pro- 
cedure has  been  strictly  followed.  In  one 
case,  in  which  there  was  an  appeal  prop- 
erly transmitted,  the  justices,  for  conven- 
ience, heard  oral  arguments  during  a  term 
of  the  law  court,  but  the  case  was  not  en- 
tered on  the  law  docket. 

And  it  may  be  questioned  whether  the 
immediate  parties,  by  consenting  to  this  pro- 
cedure, have  effectively  waived  the  require- 
ments of  the  statute.  Certainly  waiver  can- 
not confer  jurisdiction  upon  the  law  court. 
Besides,  the  question  of  the  validity  of  an 
election  to  public  office  affects  public  inter- 
ests, as  well  as  private  ones,  and  it  may  be 
doubted  whether,  imder  such  circumstances, 
a  party  sliould  be  permitted  to  waive.  How- 
ever this  may  be,  despite  the  fact  that  these 
cases  are  irregularly  before  us  on  report, 
rather  than  on  appeal,  they  have  been  ar- 
gued in  writing  as  the  statute  provides, 
and  have  been  considered  by  all  the  justices 
as  the  statute  contemplates. 

The  order  in  each  case  will  be: 

Petition  dismissed,  with  costs. 


210-      ANNOTATION— INCOMPATIBILITY  OF  OFFICES  AT  COMMON  LAW. 


Annotation — ^1 


of  offices  at  common  law. 


J.  Scope,   216, 
II,  General  rules,   216. 
Ill,  Incompatible  offices,  222, 
IT,  Compatible  offices,  224, 
F.  Effect  of  incom^patihilityi 
a.  General  rule,  225. 
ft.  Exceptions,  227, 

I,  Scope. 

This  note  is  limited  to  a  discussion  of 
the  question  of  incompatibility  as  existing 
between  public  offices.  Cases  involving 
private  offices  are  not  included,  whether 
one  or  both  of  the  offices  involved  are  of 
a  private  nature. 

This  note  does  not  go  into  the  question 
of  the  propriety  of  the  appointment  by 
an  official  body  of  one  of  its  own  num- 
ber to  a  second  office  within  the  body's 
.^ift,  but  views  cases  of  that  kind  only 
from  the  angle  of  the  compatibility  of  the 
offices. 

Cases  in  which  one  of  the  offices  in 
question  is  that  of  attorney,  barrister,  or 
counselor  are  omitted,  inasmuch  as  it  is 
not  the  holding  of  the  office  that  is  com- 
plained of  in  such  cases,  but  the  practice 
of  the  profession.  For  instance,  there  is 
no  objection  to  a  judge  being  an  attor- 
ney, rather  the  contrary,  but  it  is  everj'- 
where  viewed  as  improper  for  a  judge  to 
engage  in  the  practice  of  his  profession 
while  holding  his  judicial  office. 

The  question  of  the  remedy  to  fompel 
vacation  of  an  incompatible  office  is  not 
within  the  scope  of  this  note. 

Inasmuch  as  the  question  of  the  valid- 
ity of  the  official  acts  performed  by  an 
officer  who  has  lost  his  title  because  of 
incompatibility  is  determined  by  the  gen- 
eral rules  governing  de  facto  officers  and 
officers  who  wrongfully  retain  offices  right- 
fully gotten  possession  of,  that  question 
is  not  taken  up  here.  The  discussion  here 
goes  no  further  than  to  point  out  which 
office  is  retained  and  which  lost  in  the 
event  of  incompatibility. 

The  earlier  cases  on  the  right  of  a  per- 
son to  hold  two  judicial  positions  at  the 
same  time  may  be  found  in  a  former  note 
in  this  series.* 

Upon  the  question  as  to  what  consti- 
tutes offices  within  constitutional  or  statu- 
tory  provisions   against    two   offices,   see 


the  note 
page 


jte  on  that  subiect  on  a  subsequent 
of  this  volume.* 


II.  €^eneral  r^Ues. 


The  settled  rule  of  the  common  law 
prohibits  a  public  officer  from  holding  two 
incompatible  offices  at  one  time.  This 
rule  has  never  been  questioned,  and  its 
correctness  and  propriety  are  so  well  es- 
tablished as  to  be  assumed  without  dis- 
cussion in  practically  every  case  in  which 
the  matter  of  common-law  incompatibil- 
ity arises.  While  some  authorities  say 
that  the  law  does  not  favor  the  multipli- 
cation of  offices  in  one  person,  they  mean 
no  more  than  that  one  person  cannot  hold 
two  incompatible  offices  at  one  lime.  "The 
doctrine  of  the  incompatibility  of  offices," 
says  one  court,'  "is  bedded  in  the  common 
law,  and  is  of  great  antiquity.  At  com- 
mon law  two  offices  whose  functions  are 
inconsistent  are  regarded  as  incompatible. 
The  debatable  question  is:  Whot  consti- 
tutes incompatibility?  This  question  has 
been  answered  by  the  courts  with  varying 
language,  but  generally  with  the  same 
sense." 

While  it  is  true  that  many  courts  have 
discussed  the  question  of  incompatibility, 
and  that,  almost  without  exception,  they 
have  agreed  upon  the  general  underlynig 
principles,  it  is  nevertheless  a  fact  that 
none  of  them  have  attempted  to  formulate 
a  definition  of  the  term  applicable  to  all 
cases.  When  it  comes  to  stating  what  con- 
stitutes incompatibility,  the  courts  invari- 
ably evade  the  formulation  of  a  general 
definition,  and  content  themselves  with  a 
discussion  of  specific  caaes  and  the  par- 
ticular facts  which,  in  separate  instances, 
have  been  looked  upon  as  creating  incom- 
patibility. This,  together  with  the  fact 
that  two  cases  scarcely  ever  arise  involv- 
ing the  same  offices,  has  made  this  subject 
one  of  specific  cases  rather  than  general 
rules. 

A  few  rules,  however,  have  been  laid 
down  by  the  courts  in  their  efforts  to 
generalize.  For  instance,  the  courts  are 
practically  unanimous  in  holding  that 
mere  physical  inability  to  perform  the 
duties  of  both  offices  personally  does  nut 
constitute  incompatibility.*  Some  courts, 
however,  have  been  of  the  opinion  that 


1  AppeiidcHl  to  State  v.  .lones,  8  L.R.A. 
(N.S.)   1107. 

«  Appended  to  Groves  v.  Barden,  post,  228. 

8  HowAKD  V.  Harrington,  ante,  211. 

*  State  ex  rel.  Crawford  v.  Anderson 
(1912)  155  Iowa,  271,  13G  N.  W.  128,  Ann. 
Cas.  1915A,  523,  infra,  footnote  7;  Abrv  v. 
(Jrav  (1897)  58  Kan.  148,  48  Pac.  677,  infra, 
L.RrA.1917A. 


footnote  73;  Dyche  v.  Davis  (1914)  92  Kan. 
971,  142  Pac.  264,  infra,  footnote  6;  State 
ex  rel.  Young  v.  Ilavs  (1908)  105  Minn.  399, 
117  N.  W.  615,  infra,  footnote  6;  State  ex 
rel.  Walker  v.  Bus  (180G)  135  Mo.  325,  33 
L.R.A.  616,  36  S.  W.  636,  infra,  footnote  23; 
People  ex  rel.  Ryan  v.  Green  (1874)  58  N.  Y. 
295,  affirming,  so  far  as  this  question  is  con< 
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physical  inability  to  perfomi  the  duties 
of   both   does   constitute   incompatibility 
where  neither  of  the  offices  involved  cau 
be  executed  by  deputy.* 
The  closest  the  courts  have  come  to 


defining  incompatibility  is  to  substitute 
the  word  "inconsistency"  therefor.  In  a 
number  of  cases  it  has  been  said  that 
incompatibility  consists  in  an  inconsist- 
ency in  the  functions  of  the  -two  offices.* 


oerned  (1874)  5  Daly,  254,  infra,  footnote  6; 
Stat«  ex  rel.  Metcalf  v.  Goff  (1887)  16  R.  L 
505,  2  Am.  St.  Rep.  921,  9  Atl.  226. 

In  State  t.  Buttz  (1877)  0  S.  C.  156,  how- 
ever, an  action  involving  the  offices  of 
^olicitor  and  member  of  the  Federal  House 
of  Representatives,  after  quoting  a  defi- 
nition to  the  effect  that  offices  are  incom- 
patible "wben,  from  the  multiplicity  of 
business  in  them,  they  cannot  be  executed 
with  care  and  ability,"  the  court  says  that, 
applying  such  definition  to  the  ease  in 
hand,  ''it  is  very  manifest  that  the  two 
offices  in  question  are  wholly  incompati- 
ble." 

•  In  State  v.  Partchurst  (1802)  9  N.  J. 
L.  427,  in  holding  the  offices  of  United 
States  Senator  and  clerk  of  courts  incom- 
patible, the  court  says:  "It  is  said  by 
Lord  Coke,  4  Inst.  100,  that  offices  are  said 
to  be  incompatible  or  inconsistent  when, 
from  the  nature  or  multiplicity  of  business 
in  them,  they  cannot  be  executed  with  care 
and  ability  by  the  same  person  at  the 
same  time."  Subsequently,  after  holding 
that  the  office  of  clerk  cannot  be  executed 
by  deputy,  the  court  continues:  "If  the 
relator,  holding  a  seat  in  the  Senate  of  the 
I'nited  States,  can  neither  execute  this  of- 
fice by  himself  nor  by  any  other  in  his 
stead,  it  necessarily  results,  according  to 
the  doctrine  of  Lord  Coke,  that  the  two  of- 
fices are  incompatible  and  inconsistent. 
They  cannot  be  executed  by  the  same  per- 
son at  the  same  time." 

And  in  State  ex  rel.  Moore  v.  Lusk  (1871) 
48  Mo.  242,  in  holding  the  offices  of  county 
clerk  and  clerk  of  the  circuit  court  not  to 
he  incompatible,  the  court  says  that  their 
only  incompatibility  consists  in  the  fact 
that  both  courts  may  be  sitting  at  the  same 
time,  so  that  the  clerk  must  be  personally 
absent  from  one.  **But  this  difficulty,"  the 
court  says,  "has  never  been  reeogniKed  in 
Missouri  as  necessarily  constituting  in- 
compatibility in  a  legal  sense,  inasmuch  as 
in  one  or  even  in  both  of  the  courts  the 
clerk  may  appear  by  deputy.  Were  the 
duties  necessarily  personal,  the  deduction  of 
counsel  would  be  sound." 

•  In  People  ex  rel.  Ryan  v.  Green  (1874) 
58  N.  Y.  295,  affirming,  as  far  as  the  point 
under  consideration  is  concerned  (1874)  5 
Daly,  254,  it  is  said:  'Thysical  impossi- 
bility is  not  the  incompatibility  of  the  com- 
mon law,  which  existing,  one  office  is  ipso 
facto  vacated  by  accepting  another.  In- 
compatibility between  two  offices  is  an  in- 
consistency in  the  functions  of  the  two; 
as  judge  and  clerk  of  the  same  court, — 
officer  who  presents  his  personal  account 
subject  to  audit,  and  officer  whose  duty  it  is 
to  audit  it.  .  .  .  The  force  of  the  word 
in  its  application  to  this  matter  is  that, 
from  the  nature  and  relations  to  each  other, 
I^R.A.1917A. 


of  the  two  places,  they  ought  not  to  be  held 
by  the  same  person,  from  the  contrariety 
and  antagonism  which  would  result  in  the 
attempt  by  one  person  to  faithfully  and  im- 
partially discharge  the  duties  of  one  toward 
the  incumbent  of  the  other." 

In  holding  in  Kennev  v.  Goergen  (1886) 
36  Minn.  190,  31  N.  W.  210,  the  offices  of 
deputy  clerk  of  the  district  court  and  court 
commissioner  not  to  be  incompatible,  the 
court  says:  "To  render  two  offices  incom- 
patible at  common  law,  so  that  the  accept- 
ance of  one  would  ipso  facto  vacate  the 
other,  the  functions  .of  the  two  must  be  in- 
consistent, as  where  an  antagonism  would 
result  in  the  attempt  by  one  person  to  dis- 
charge the  dnties  of  both  offices.  But  where 
one  is  not  subordinate  to  the  other,  and  the 
relations  of  the  one  to  the  other  are  not  re- 
pugnant and  inconsistent,  then  the  two  are 
not  incompatible.  .  .  .  We  can  see  no 
ground  for  holding  these  two  offices  incom- 
patible at  common  law.  The  one  is  not 
subordinate  to  the  other,  and  neither  officer 
can  interfere  with  or  has  any  supervision 
over  the  other." 

The  court,  in  State  ex  rel.  Young  v.  Hays 
(11K)8)  106  Mimi.  399, 117  N.  W.  615,  assigns 
the  following  reasons  for  holding  compatible 
the  offices  of  county  superintendent  and 
superintendent  of  county  schools:  **The  one 
is  not  subordinate  to  the  other,  and  no  nec- 
essary antagonism  would  result  from  the  at- 
tempt of  one  person  to  dit^charge  the  dutio« 
of  both  offices.  .  .  .  Incompatibility  does 
not  depend  upon  the  physical  inability  of 
one  person  to  discharge  the  duties  of  both 
offices.  The  test  is  the  character  and  re- 
lation of  the  offices;  that  is,  whether  the 
functions  of  the  two  are  inherently  incon- 
sistent and  repugnant." 

In  holding  the  offices  of  professor  of  sys- 
tematic zoology  and  taxidermy  and  curator 
of  birds,  mammals,  and  fishes  in  the  state 
university,  and  game  warden  for  the  exten- 
sion of  the  state  hatchery  of  fishes,  not  in- 
compatible, the  court  in  Dyche  v.  Davis 
(1914)  92  Kan.  971,  142  Pac.  264,  says:' 
"Offices  are  incompatible  when  the  perform- 
ance of  the  duties  of  one  in  some  way  in- 
terferes with  the  performance  of  the  duties 
of  the  other.  This  is  something  more  than 
a  physical  impossibility  to  discharge  the  du- 
ties of  both  offices  at  the  same  time.  It 
is  an  inconsistency  in  the  functions  of  the 
two  offices.  It  is  difficult  to  give  a  defini- 
tion which  will  have  universal  application. 
...  No  incompatibility  is  discovered  be- 
tween the  duties  of  fish  and  game  warden 
and  professor  of  systematic  zoology  and 
taxidermy  and  curator  of  birds,  mammals. 
I  and  fishes.  Indeed,  Professor  Dyehe's  long 
1  study,  rcffenvch,  and  experience  in  the  sub- 
jects' included  in  hiR  professorship  were  con- 
1  sidered  by  the  chancellor  and  regents  of  the 
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It  is  doubtful,  however,  whether  this  state- 
ment throws  much  light  on  the  subject. 
In  some  cases  the  courts  seem  inclined 


to  the  view  that  the  question  of  incom- 
patibility is  lai^ely  one  of  public  policy^ 
When    it    is    considered,   however,   how 


University  ai^d  the  governor  as  fitting  him 
especially  for  the  highly  important  duties 
of  fish  and  game  warden  and  the  problems 
to  be  solved  in  the  extension  of  the  state 
hat<ihery.  Instead  of  being  inconsistent  or 
iDcompatible,  duties  performed  and  experi- 
ence gained  in  one  station  would  enable  the 
incumbent  the  more  intelligently  and  ef- 
fectually to  do  the  duties  of  the  other." 

And  see  Howabd  v.  Uarbinoton,  ante,  211. 

7  It  is  said  in  State  ex  rel.  Crawford  v. 
Anderson  (1912)  155  Iowa,  271,  136  N.  W. 
128,  Ann.  Cas.  1915A,  523,  that  ''the  prin- 
cipal difficulty  that  has  confronted  the 
courts  in  cases  of  this  kind  has  been  to 
determine  what  constitutes  incompatibility 
of  offices,  and  the  consensus  of  judicial 
opinion  seems  to  be  that  the  question  must 
l>e  determined  largely  from  a  consideration 
of  the  duties  of  each,  having,  in  so  doing,  a 
due  regard  for  the  public  interest.  It  is  gen- 
erally said  that  incompatibility  does  not 
depend  upon  the  incidents  of  the  office,  as 
upon  physical  inability  to  be  engaged  in 
the  duties  of  both  at  the  same  time."  Ap- 
plying the  general  principle  to  the  facts  in- 
volved, it  is  held  that,  whore  the  statutes 
provide  for  two  justices  of  the  peace  for 
each  township,  and  also  Rive  the  mayor  of 
a  town  or  city  the  jurisdiction  of  a  justice 
of  the  peace,  the  statutes  make  it  apparent 
that  the  lawmaking  power  considered  it  for 
the  public  good  and  convenience  to  have 
three  judicial  officers  in  every  township,  and 
that  this  plain  purpose  cannot  be  thwarted 
by  permitting  the  mayor  of  a  city  to  accept 
the  office  of  justice  of  the  peace. 

In  State  v.  Buttz  (1877)  9  S.  C.  166,  an 
action  involving  the  offices  of  solicitor  and 
member  of  the  Federal  House  of  Represen- 
tatives, the  court  says:  "It  is  .  .  cer- 
tain that  the  nature  and  duties  of  these  two 
officer  are  such  as  that  every  consideration 
of  public  policy  renders  it  improper  for  one 
incumbent  to  retain  them  both." 

In  People  ex  rel.  Earwicker  v.  Dillon 
(1899)  38  App.  Div.  639,  56  N.  Y.  Supp.  416, 
the  court  holds  incompatible  the  offices  of 
town  clerk  and  justice  of  the  peace,  for  the 
following  reason:  "irnder  the  provisions  of 
chapter  20  of  the  General  Laws,  .  .  . 
Hhe  supervisor,  town  clerk,  and  the  justices 
of  the  peace,  or  any  two  of  such  justices, 
shall  constitute  the  town  board  in  each 
town.'  This  town  board  is  authorized  to 
audit  the  accounts  of  the  justices  of  the 
peace,  as  well  as  of  the  town  clerk.  .  .  . 
The  respondent  Smith,  if  permitted  to  hold 
both  of  these  offices,  may  either  have  two 
votes  in  deciding  upon  his  own  claims  before 
the  town  lioard,  or  the  town  board  must  be 
deprived  of  the  full  number  of  members  pro- 
vided for  by  law.  In  either  event  considera- 
tions of  public  policy  would  be  overlooked 
for  the  personal  aggrandizement  of  the  in- 
dividual." 

In  People  ex  rel.  Russell  v.  Fire  Comrs. 
(1894)  76  Hun,  146,  27  N.  Y.  Supp.  548, 
L.R.A.1917A. 


where  the  court  was  of  the  opinion  that  it 
was  contemplated  by  the  statute  that  the 
chief  engineer  of  the  fire  department  should 
have  at  least  four  firemen  to  assist  him, 
that  being  the  minimum  number  authorize<i 
to  be  appointed,  it  was  held  that,  it  being 
the  duty  of  the  assistant  engineer  to  act 
in  the  chief's  place  in  his  absence,  the  offices 
of  fireman  and  assistant  engineer  were  in- 
compatible, inasmuch  as,  "in  the  event  of 
the  disability  from  any  cause  of  the  chief 
engineer,  the  assistant  engineer,  acting  in 
his  place  and  stead,  if  he  is  at  the  same 
time  a  fireman,  would  have  only  three  fire- 
men to  assist  him,  and  to  that  extent  the 
department  would  be  crippled  and  its  effi- 
ciency impaired."  The  court  says  further 
that  *'the  law  does  not  favor  the  multiplica- 
tion of  offices  in  one  person,  and  .  . 
where  such  multiplication  has  a  tendency  to 
impair  the  public  service,  it  will  be  held 
that  the  occupant  must  surrender  the  one  or 
the  other." 

''But  what  is  meant  by  incompatible?" 
the  court  asks  in  Bryan  v.  Cattell  (1864)  15 
Iowa,  538.  "Does  it  cover  every  case  where 
the  incumbent  places  himself  in  such  a  posi- 
tion that  he  cannot,  for  the  time  being,  dis- 
charge the  duties  of  the  first  office?  Or 
does  it  embrace  those  cases  where  the  na- 
ture of  the  duties  of  the  two  offices  is  such 
as  to  render  it  improper,  from  considerations 
of  public  policy,  for  him  to  retain  both? 
.  .  .  Looking  to  the  common  law,  we  are 
of  the  opinion  that  the  incompatibility  must 
be  such  as  arises  from  the  nature  of  the  offi- 
ces, or  their  relation  to  each  other.  Or,  as 
Mr.  Bouvier  has  it:  Thev  are  such  as  are 
subordinate  to,  or  interfering  with,  each 
other;  for  example,  a  man  cannot  be  at 
once  judge  and  clerk  of  the  same  court.' 
Bay  lev,  J.,  in  Rex  v.  Tizzard  (1829)  9  Barn. 
&  C.  418,  109  Eng.  Reprint.  155,  4  Man.  & 
R.  400,  7  L.  J.  K.  B.  N.  S.  275  [infra,  foot- 
note 8],  says:  *Tlie  two  offices  are  in- 
compatible where  the  holder  cannot  in  every 
instance  discharge  the  duties  of  each.'  And 
that  incompatibility,  as  here  used,  must  be 
such  as  arises  from  the  nature  of  the  duties, 
in  view  of  the  relation  of  the  two  offices  to 
each  other,  seems  to  have  its  foundation  in 
reason."  Then,  applying  what  has  been  said 
to  the  case  in  question,  which  involves  the 
effect  on  the  office  of  district  attorney  of 
the  acceptance  of  the  office  of  captain  of 
volunteers,  the  court  proceeds:  "Suppose 
the  plaintiff  in  this  case  had  been  permitted 
by  his  superior  officers  to  return  and  attend 
ail  the  courts  of  his  district,  would  it  have 
been  claimed  that  because  he  was  captain 
he  was  disqualified  from  discharging  such 
duties  ?  Or  suppose  he  had  been  so  connect- 
ed with  the  service  that  his  regiment  had 
been  retained  in  the  state,  or  stationed  in 
the  county  of  his  residence,  would  his  right 
to  discharge  the  duties  of  the  former  office 
have  been  disputed?  It  seems  to  us  clearly 
not.     And  if  not,  it  is  plain  that  there  is 
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mueh  diffiealty  has  been  involved  in 
defining  public  policy,  thi3  attempt 
at  definition  will  be  seen  to  have  little 
value. 


In  a  leas  genera]  way,  it  has  been  said 
that  offices  are  incompatible  when  one  is 
subordinate  to  the  other/  or  when  one 
has  supervision  over  the  other.*    And  for 


nothing  in  the  nature  of  the  two  offices  in- 
compatible with  each  other." 

And  see  State  ex  rel.  Klick  v.  Wittmer 
(1914)  50  Mont.  22,  144  Pac.  648,  infra, 
footnote  10. 

8  On  the  grounds  that  the  office  of  prose- 
cutor of  the  pleas  is  subordinate  to  the  office 
of  attorney  general,  it  is  held  in  State  ex 
rel.  Clawson  v.  Thompson  (1846)  20  N.  J.  L. 
689,  that  the  two  arc  incompatible.  While 
the  prosecutor  is  not  accountable  to  the 
attorney  general  for  the  performance  of  his 
duties,  nor  removable  at  his  will,  yet,  it 
being  his  business  to  perform  the  attorney 
general's  duties  in  case  of  the  latter's  ab- 
sence from  the  county,  in  the  exercise  of 
those  dutie»  and  in  the  enjoyment  of  the 
emoluments  of  his  office  he  is  held  to  be 
under  the  control  of  the  attorney  general 
whenever  that  officer  attends  the  sessions 
of  court  in  person. 

The  offices  of  major  general  of  a  division 
of  the  militia,  and  colonel  of  a  regiment  in- 
separably attached  to  a  brigade  of  the  divi- 
sion commanded  by  the  major  general,  are 
held,  in  the  following  language,  to  be  in- 
compatible: "For  the  same  person  to  be 
commander  and  commanded — to  be  superior 
and  subordinate  at  the  same  time,  above  his 
brigadier  in  one  capacity,  and  below  him  in 
another — contradicts  every  notion  of  mili- 
tary authority  and  discipline,  unless,  as  the 
argument  for  the  defendant  sup(K>ses,  when 
acting  in  his  higher  capacity,  he  abandons 
his  lower  capacity,  or  vice  versa;  the  ad- 
mitted necessity  for  which  is  the  strongest 
proof  of  the  incompatibility  of  the  two  offi- 
ces which  can  be  imagined.  Again,  the  only 
legal  security  that,  when  acting  as  colonel, 
the  defendant  will  obey  the  orders  of  his 
brigadier,  is  wholly  lost  by  this  union  of 
offices,  since  ...  he  alone  as  major  gen- 
eral could  appoint  and  designate  the  mem- 
bers of  a  court-martial  on  himself  as 
colonel."    State  v.  Brown  (1857)  5  R.  I.  1. 

In  Rex.  V.  Tizzard  (1829)  9  Barn.  &  C. 
418, 109  Eng.  Reprint,  155,  an  action  involv- 
ing the  offices  of  alderman  and  town  clerk, 
it  is  said:  "The  common  clerk  has  to  at- 
tend corporate  meetings  and  take  minutes 
of  their  proceedings.  If  that  be  not  done 
faithfully,  he  may  be  amoved  from  his  office, 
and  upon  that  question  he  would  have  a 
vote  in  bis  character  of  alderman.  Thus, 
then,  he  would  fill  the  two  incompatible  sit- 
uations of  master  and  servant." 

And  it  is  held  in  Dyer's  Case  (1557)  2 
Dyer.  158b,  73  Eng.  Reprint,  344,  that  an 
appointment  as  a  justice  of  6.  R.  vacates  a 
patent  as  justice  of  C.  B..  because  "the  au- 
thority of  B.  R.  drowns  every  other  inferior 
authority." 

In  Reg.  V.  Smith  (1848)  4  U.  C.  Q.  B.  322, 
the  offices  of  district  councilor  and  district 
treasurer  are  held  incompatible  "on  account 
of  the  repugnancv  and  impolicy  of  the  office 
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of  treasurer,  which  is  a  subordinate  and 
merely  ministerial  office  held  under  the 
council,  being  in  the  hands  of  a  member  of 
the  council  which  is  to  direct  and  control 
him." 

In  Reg.  V.  Douglas  [1898]  1  Q.  B.  (Eng.) 
560,  62  J.  P.  277,  67  L.  J.  Q.  B.  N.  S.  406,  78 
L.  T.  N.  S.  198, 14  Times  L.  R.  267,  46  Week. 
Rep.  377,  it  is  held  that,  the  justices*  clerk 
being  the  servant  of  the  justices,  one  cannot, 
at  the  same  time,  hold  the  offices  of  clerk 
to  the  justices  and  justice  of  the  peace. 

And  see  State  ex  rel.  Klick  v.  Wittmer 
(1914)  50  Mont.  22,  144  Pac.  648,  infra, 
footnote  10;  State  ex  rel.  Young  v.  Hays 
(1908)  105  Minn.  399, 117  N.  W.  615,  supra, 
footnote  6;  Kenney  v.  Goergen  (1886)  36 
Minn.  190,  31  N.  W.  210,  supra,  footnote  6. 

•In  Attv.  Gen.  ex  rel.  Moreland  v.  De- 
troit (1897)  112  Mich.  145,  37  L.R.A.  211, 
70  N.  W.  450,  an  action  involving  the  in- 
compatibility of  the  offices  of  mayor  and 
governor,  the  court  says:  "In  every  case 
the  question  must  be  determined  from  an 
ascertainment  of  the  duties  imposed  by  law 
upon  the  two  officers.  If  one  has  supervi- 
sion over  the  other^  or  if  one  has  the  re- 
moval of  the  other,  the  incongruity  of  one 
person  holding  both  offices  is  apparent,  and 
the  incompatibility  must  be  held  to  exist 
so  that  the  acceptance  of  the  latter  vacates 
the  former."  The  governor  having,  under 
the  laws  of  the  state,  the  right  of  removing 
the  mayor  for  certain  offenses,  the  offices 
are  held  incompatible. 

Where,  in  Kinyon  v.  Duchene  (1870)  21 
Mich.  498,  the  county  board  of  supervisors 
appointed  certain  of  their  number  to  be 
drain  commissioners,  the  court,  after  re- 
viewing the  statute  with  respect  to  drain 
commissioners,  says:  '^t  is  evident  from 
these  sections  that  the  statute  intended  to 
give  the  board  of  supervisors  the  power,  and 
to  impose  upon  them  the  duty,  as  a  wholly 
separate  and  independent  board,  to  super- 
vise the  action  of  the  drain  commissioners, 
and  to  check  or  restrain  any  of  their  ac- 
tions which  they  should  deem  extravagant 
or  injudicious.  It  contemplated  the  un- 
prejudiced separate  action  of  two  separate 
boards  upon  all  matters  on  which  the  drain 
commissioners  were  authorized  to  act.  This 
object  would  be  defeated  if  the  board  of 
supervisors  could  appoint  their  own  mem- 
bers as  members  of  the  other  board.  If 
these  commissioners  could  sit  in  the  board 
of  supervisors,  they  might  vote  upon  the 
approval  of  their  own  acts.  The  duties  of 
the  two  offices  were  incompatible." 

After  holding  the  offices  of  deputy  county 
auditor  and  trustee  of  a  school  town  incom- 
patible under  a  constitutional  provision,  the 
court,  in  Wells  v.  State  (1911)  175  Ind.  380, 
94  N.  E.  321,  Ann.  Cas.  1913C,  86,  says: 
"Whether  the  duties  of  deputy  county  au- 
ditor and  trustee  of  the  school  of  a  town 
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these  rules  it  follows  that  incompatibility 
must  exist  between  offices  one  of  whieh 


are  incoiiipatible,  and  therefore  forbidden  by 
the  policy  of  the  common  law,  it  is  not  nec- 
essary to  determine,  as  the  statutory  pro- 
hibition is  the  same,  in  effect,  as  the  com- 
mon-law prohibition.  There  are,  however, 
several  particulars  in  which  the  duties  are 
incompatible.  Among  the  duties  of  the  au- 
ditor and  of  his  deputy  is  that  of  appor- 
tioning the  school  revenue  .  .  .  and  ap- 
proving the  bonds  of  school  trustees.  .  .  . 
The  school  trustees  make  certain  tax  levies, 
the  auditor  makes  certain  assessments,  and 
the  auditor  or  his  deputy  computes  the 
taxes  and  extends  them  on  the  duplicates. 
The  auditor  apportions  to  school  corpora- 
tions the  funds  arising  from  transfers  of 
pupils.  .  .  .  The  auditor  or  his  deputy 
apportions  and  disburses  certain  of  the 
school  funds,  and  the  trustees  receive  them 
through  him.  .  .  .  There  is  such  a  con- 
nection between  the  two  offices  with  respect 
to  the  school  funds  that  leads  to  such  in- 
compatibility with  respect  to  their  manage- 
ment and  the  supervision  of  one  office  over 
the  other,  that  the  acceptance  of  one  is  the 
vacation  of  the  other." 

Richards  v.  Columbia  (1874)  55  N.  H.  96, 
involves  the  right  of  the  selectmen  of  a 
town  to  appoint  one  of  their  own  number 
agent  for  the  purchase  and  sale  of  intoxi- 
cating liquors.  The  court  says,  speaking  of 
the  selectmen:  "It  is  clearly  their  duty  to 
watch  the  agents  and  see  that  they  con- 
form to  the  regulations  prescribed  and  dis- 
charge their  duties  faithfully,  and  in  par- 
ticular keep  a  watchful  supervision  of  the 
purchases  and  sales,  and  see  that  the  agent 
is  deriving  no  pecuniary  emolument  other 
than  the  stated  compensation  fixed  by  the 
selectmen.  .  .  .  Such  being  the  duties  of 
the  selectmen,  it  seems  plain  that  they  can- 
not assume  the  agency  themselves." 

In  holding,  in  Gaw  v.  Ashley  (1907)  195 
Mass,  173,  122  Am.  St.  Rep.  229,  80  N.  E. 
790,  that  the  municipal  board  of  health 
could  not  elect  one  of  themselves  to  the  of- 
fice of  quarantine  physician,  the  court  said: 
"The  ordinance  [creating  the  latter  office] 
contemplates  the  existence  of  a  relation  be- 
tween the  physician  and  the  board  which 
requires  that  he  shall  not  be  a  member  of 
it.  He  is  to  make  frequent  reports  to  the 
board,  and,  from  time  to  time,  is  to  make 
recommendations.  His  charges  to  the  sick 
are  to  be  only  such  as  the  board  approves. 
His  personal  interest  in  these  charges  is 
inconsistent  with  the  proper  performance 
of  his  duty  as  a  member  of  the  board  of 
health,  to  fix  their  amount." 

In  State  ex  rel.  Moore  v.  Heddleston 
(1880)  8  Ohio  Dec.  Reprint,  77,  5  Ohio  L.  J. 
.502,  it  is  held  that,  in  view  of  a  statute  pro- 
viding that  the  treasurer  of  a  school  board 
cannot  pay  out  any  money  except  on  an  or- 
der signed  by  the  president,  the  same  per- 
son cannot  hold  both  offices. 

In  State  ex  rel.  Rosenheim  v.  Hoyt  (1867) 
2  Or.  246.  the  court  savs:  'That  the  offi- 
ces  of  councilman  and  marshal  are  incom- 
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has   over   the   other   the   power   of   re- 
moval,*® the  power  of  appointment,**  the 


patible,  and  cannot  be  held  by  the  same 
person,  we  think,  admits  of  no  question. 
The  marshal  is  the  executive  officer  of  the 
council,  and  has  to  settle  his  accounts  for 
fees  and  services  with  that  body;  and  it 
would  not  be  competent  for  him  to  pass  on 
his  own  accounts,  and  vote  money  out  of 
the  city  treasury  into  his  own  pocket.'* 

"Where  the  town  clerk's  accounts  are  al- 
lowed by  the  aldermen,  or  where  a  town 
clerk  acts  ministerially  under  the  aldermen, 
who  are  judicial  officers,  the  offices  are  in- 
compatible." Rex  v.  Pateman  (1788)  2  T. 
R.  777,  100  Eng.  Reprint,  419. 

See  also  Howard  v.  Harrington,  ante,  211 ; 
State  ex  rel.  Klick  v.  Wittmer  (1914)  50 
Mont.  22,  144  Pac.  648,  infra,  footnote  10; 
State  ex  rel.  Metcalf  v.  GoflF  (1887)  15  R.  I. 
505,  2  Am.  St.  Rep.  921,  9  Atl..226. 

In  connection  with  this  footnote,  atten- 
tion is  called  to  the  limitation  set  out  at 
the  beginning  of  the  note  with  respect  to 
the  exclusion  of  cases  on  the  general  ques- 
tion of  the  propriety  of  the  appointment  by 
an  official  body  of  one  of  its  own  members 
to  a  second  office  within  that  body's  gift. 

w  In  holding  the  offices  of  aldennan  and 
purchasing  agent  incompatible,  the  court,  in 
State  ex  rel.  Klick  v.  Wittmer  (1914)  50 
Mont.  22,  144  Pac.  648,  says:  "Offices  are 
'incompatible'  when  one  has  power  of  re- 
moval over  the  other,  .  .  .  when  one  is 
in  any  way  subordinate  to  the  other,  .  .  . 
when  one  has  power  of  supervision  over  the 
other,  ...  or  when  the  nature  and  du- 
ties of  the  two  offices  are  such  as  to  render 
ft  improper,  from  considerations  of  public 
policy,  for  one  person  to  retain  both.  .  .  . 
The  relations  between  the  office  of  alderman 
of  Great  Falls  and  that  of  purchasing  agent 
.  .  .  are  within  all  these  specifications. 
.  .  .  Tlip  city  council  may  .  .  .  abol- 
ish it  [office  oif  purchasing  agent]  .  at  any 
time,  and  discharge  the  person  appointed  to 
fill  it.  .  .  .  Thus,  the  incumbent  of  ft,  if 
he  be  an  alderman,  may,  in  certain  circum- 
stances, exercise  absolute  control  over  the 
existence  and  tenure  of  his  office,  or,  in  the 
desire  to  save  his  office,  threatened  by  ab- 
rogation, he  may  be  induced  to  assent  to 
measures  the  virtue  of  which  he  does  not 
poiceive.  Again,  as  to  a  portion  of  his  du- 
ties, he  is  an  agent  of  the  council  and  sub- 
ject to  its  supervision.  It  may  disavow  or 
curtail  his  general  polic}',  reject  his  recom- 
mendations, or  disallow  the  bills  incurred 
by  him;  in  any  event,  as  member  of  the 
council  he  is  placed  in  the  position  of  super- 
vising and  affirming  his  own  acts.  Finally, 
if  he  be  alderman  as  well  as  agent,  he  may- 
pass  upon,  and  possibly  determine,  the 
amount  and  sufficiency  of  his  own  bond. 
Further  discussion  is  not  necessarv  to  es- 
tablish  that  the  holding  of  these  offices  by 
the  same  person  is  contrary  to  public  policy." 

And  see  Rex  v.  Tizzard"  (1829)  9  Barn.*^  & 
C.  418,  109  Eng.  Reprint,  155.  4  Marv.  &  R. 
400,  7  L.  J.  K.  B.  275,  supra,  footnote  8. 

11  In  Wescott  v.  ScuU  (1915)  87  N.  J.  U 
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power  of  audity^  the  power  of  panirii- 
mentJ'  or  the  power  of  regulating^  the 
fees.*'*  In  an  English  case,  however,  it 
has  been  held  that  the  power  of  the  jus- 
tices to  fix  the  salary  of  the  coroner  does 
not  render  incompatible  those  two  of- 
fices.** 

The  fact  that  one  wrongfully  expelled 
from  one  office  accepts  a  second  office 


during  the  contest  over  the  first  seems  to 
afford  no  ground  for  holding  that  he  has 
abandoned  the  first  office. ^^  In  sueh  a 
case,  however,  it  must  appear  that  the 
tenure  of  the  second  office  is  merely  tem* 
porary.  If  it  is  permanent,  it  will  outlast 
the  contest  and  so  result  in  incompatibil- 
ity." 

"^liere  the  existence  of  the  second  office 


410,  06  Atl.  407,  it  is  said  by  the  court: 
"We  think  that  a  chosen  freeholder  elected 
in  a  city,  the  common  council  of  which  has 
the  power  to  appoint,  under  certain  circum- 
stances, members  of  the  board  of  chosen 
freeholders,  and  who  has  accepted  the  office, 
holds  an  office  incompatible  with  that  of  a 
member  ol  the  common  council  of  that  city." 

In  connection  with  this  footnote,  atten- 
tion is  called  to  the  limitation  set  out  at 
the  beginning  of  the  note  with  respect  to 
the  exclusion  of  cases  on  the  general  ques- 
tion of  the  propriety  of  the  appointment  by 
an  official  body  of  one  of  its  own  members 
to  a  second  office  within  that  body's  gift. 

win  Cotton  v.  Phillips  (1875)  66  N.  H. 
220,  in  holding  imcompatible  the  offices  of 
prudential  committeeman  and  auditor  of  a 
school  district,  the  court  says:  "The  two 
otBces  are  clearly  incompatible.  The  pru- 
dential committee  are  charged  with  the  ad- 
ministration of  the  affairs  of  the  district. 
They  are  the  sole  custodians  of  the  money 
apportioned  to  the  district  for  schoolin|^. 
They  make  contracts  with  teachers  in  their 
discretion,  and  disburse  the  funds.  The  du- 
ties of  an  auditor  are  to  examine  the  ac- 
counts of  the  prudential  committee,  and 
their  vouchers,  and  report  whether  they  are 
properly  cast  and  supported,  and  whether 
the  money  has  been  legally  expended.  If 
the  same  person  could  hold  both  offices,  he 
would  in  fact  sit  in  judgment  on  his  own 
acts.  If  there  should  be  any  irregularity 
or  misappropriation  of  the  funds,  of  course 
the  opportunity  would  be  afforded  for  con- 
cealing it  from  the  district.  The  object  of 
electing  auditors  is  that  the  district,  through 
an.  in<^pendent  tribunal,  may  have  the  ad- 
ditional assurance  that  its  money  has  been 
properly  accounted  for  and  its  affairs  prop- 
erly managed.  >^^en  the  two  offices  are 
held  by  the  same  person,  this  guaranty  is, 
in  a  great  measure,  lacking."  In  this  case 
the  officeholder  was  elected  to  both  offices 
at  the  same  meeting.  Through  a  misappre- 
hension as  to  the  number  of  votes  needed  to 
elect  him  to  the  priidentia)  committee,  it 
was  thought  that  he  had  not  been  elected  to 
that  office,  and  he  was  subsequently  elected 
auditor. 

See  also  People  ex  rel.  Rya%  v.  Green 
(1874)  58  N.  Y.  295,  affirming,  as  far  as 
this  question  is  concerned  (1874)  5  Daly, 
254,  supra,  footnote  6;  People  ex  rel.  Ear* 
wicker  v.  Dillon  (1890)  48  App.  Div.  539, 
56  N.  Y.  Supp.  416,  supra,  footnote  7. 

i8  8ee  Howard  v.  Habrinoton,  ante,  211, 
where,  after  approving  this  definition  of  in- 
compatibility, the  court  finds  the  offices  of 
LR.A.1917A. 


mayor  and  police  judge  incompatible  be- 
cause, among  otlier  reasons,  it  is  the  duty  of 
the  police  judge  to  try  the  mayor  for  failure 
to  perform  certain  of  his  functions,  and  be- 
cause it  is  the  duty  of  the  mayor  to  prose- 
cute  certain  classes  of  offenses  in  the  police 
court,  where  it  is  the  duty  ol  the  judge  to 
hear  them. 

"Gaw  V.  Ashley  (1907)  105  Mass.  173, 
122  Am.  St.  Rep.  229,  80  N.  E.  790,  supra, 
footnote  9. 

win  Davis  v.  Pembrokeshire  Justices 
(1881)  Ia  R.  7  Q.  B.  Div.  (Eng.)  513,  where 
the  incompatibility  of  the  offices  of  justice 
of  the  peace  and  coroner  was  urged  on  the 
grounds  that  the  salary  of  the  coroner  was 
fixed  by  the  justices,  and  that  the  coroner 
might,  in  certain  cases,  be  called  upon  to 
act  as  the  sheriff's  substitute  in  the  service 
of  writs,  the  court  finds  the  arguments  of  no 
force,  and  holds  the  offices  compatible. 

"Where,  in  Gracey  v.  St.  Louis  (1908) 
213  Mo.  384,  111  S.  AV.  1159,  a  deputy  city 
inspector  of  boilers  and  elevators  had  been 
unlawfully  dismissed,  it  was  held  that  the 
acceptance  and  tenure  of  the  office  of  hoist- 
ing engineer  during  a  portion  of  the  time  he 
was  excluded  from  his  office  did  not  render 
him  guilty  of  holding  incompatible  offices. 
"There  is  not  an  iota  of  testimony,''  says 
the  court,  "tending  to  show  that,  if  defend- 
ant city  had  allowed  him  to  perform  his 
services  as  deputy  inspector  of  boilers  and 
elevators,  he  could  not  have  taken  up  his 
work  instantly,  with  an  eye  single  to  the 
service  of  his  master.  Plaintiff  did  not  have 
to  idle  or  starve  in  order  to  preserve  his 
right  of  action.''  The  charter  of  the  defend- 
ant city  provided  that  the  term  "officers'* 
should  "include  all  persons  holding  any  sit- 
uation under  the  city  government  or  its 
departments." 

And  in  Houston  v.  Estes  (1904)  35  Tex. 
Civ.  App.  99,  79  S.  W.  848,  where  a  police- 
man improperly  discharged  had  been 
employed  by  the  mayor  for  ten  days  as  a 
special  policeman,  it  was  held  that  the  ac- 
ceptance of  so  brief  an  employment  did  not 
amount  to  an  abandonment  of  the  office  in 
question. 

17  A  policeman  who  becomes,  after  his  at- 
tempted discharge,  a  deputy  constable,  ac- 
cepts an  office  incompatible  with  that  of 
policeman.  Paris  v.  Cabiness  (1906)  44  Tex. 
Civ.  App.  587,  98  S.  W.  925.  The  decision  in 
this  case  is  rested  upon  the  permanence  of 
the  office  of  deputy  constable,  the  court  say- 
ing: "It  dees  not  appear  that  the  appoint- 
ment was  merely  temporary,  to  meet  some 
then  existing  emergency.* 
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precludes  the  existence  of  the  first,  it  has 
been  held  that  no  incompatibility  exists.^ 
Cases  of  this  kind  arise  where  there  is 
an  attempted  reorganization  of  a  munici- 
pality, which  turns  out,  after  the  election 
or  appointment  of  the  new  officers,  to  be 
invalid.  Where  an  officer  has  accepted, 
under  the  reorganized  municipality,  the 
office  corresponding  to  the  one  he  held 
before  the  reorganization,  he  is,  according 
to  this  view,  not  guilty  of  holding  incom- 
patible offices.  But  where  he  abandons 
the  office  held  under  the  old  municipality, 
and  accepts  a  wholly  different  office  under 
the  new  municipality,  the  new  office  can- 
not be  said  to  preclude  the  old  one,  and 
incompatibility  exists.*'  This  view  of  the 
question  seems  equitable  and  entirely  fair, 
but  one  court  has  taken  the  opposite  posi- 
tion. In  an  Illinois  case  this  matter  of 
preclusion  is  ignored,  and  the  office  of. 

W  Where,  by  the  act  of  the  legislature, 
two  new  counties  are  made  out  of  the  ter- 
ritory comprising  two  old  counties,  and  the 
probate  judge  of  one  of  the  old  counties  is 
appointed  probate  judge  of  the  correspond- 
ing new  county,  the  acceptance  of  the  latter 
office  does  not  affect  the  judge's  right  to  the 
former  office  after  the  act  is  declared  un- 
constitutional, no  incompatibility  between 
the  two  offices  being  possible  inasmuch  as 
the  existence  of  the  one  precludes  the  ex- 
istence of  the  Other.  Hampton  v.  Dillov 
(1892)  3  Idaho,  427,  31  Pac,  807. 

!•  Where  a  county  is  divided  into  two 
counties,  and  the  clerk  of  the  court  in  the 
original  county  accepts  the  clerkship  of  the 
court  in  the  new  county,  he  is  held  in  Beaze- 
ly  V.  Stinson  (1843)  ^Dallam,  Dec.  (Tex.) 
537,  to  have  accepted  an  incompatible  office. 
In  this  case  the  fact  that  the  act  attempt- 
ing to  create  the  division  had  been  held 
unconstitutional  was  not  looked  upon  as 
having  an  effect  on  the  matter  of  incompati- 
bility. 

20  In  People  ex  rel.  Stephen  v.  Hanifan 
(1880)  96  IlL  420,  affirming  (1880)  6  III. 
App.  158,  where  a  city  organized  under  a 
special  charter  attempted  to  incorporate  un- 
der the  general  incorporation  laws,  an  al- 
derman elected  under  the  special  charter, 
who  was  afterward  elected  under  the  gener- 
al incorporation  laws,  was  held  to  have 
abandoned  the  office  under  the  special  char- 
ter, it  having  been  decided  in  a  prior  deci- 
sion that  the  city  had  not,  in  any  legal 
mode,  come  under  the  general  incorporation 
law.  The  court  reasons  as  follows:  "The 
city  government  of  which  he  became  a  mem- 
ber was  hostile  to  the  regular  city  govern- 
ment. His  position  as  a  member  of  the 
council  under  the  general  law  was  incompat- 
ible with  his  duties  as  alderman  of  the  city 
under  the  special  charter.'* 

ai  In  State  v.  Buttz  (1877)  0  S.  C.  156,  an  i 
action  involving  the  acceptance  by  a  solici-  | 
tor  of  the  office  of  United  States  Represen-  , 
tative,  the  court  says:  "The  fact  that  in  ' 
L.R.A.1917A. 


alderman  of  a  city  organised  under  a  spe- 
cial charter  is  held  incompatible  with  the 
office  of  alderman  of  the  same  city,  re- 
organized under  the  general  incorporation 
acts.«« 

It  has  been  held  that  neither  the  brevity 
of  the  period  of  incompatibility**  nor 
the  remoteness  of  the  contingency  giving 
rise  to  the  incompatibility'*  is  sufficient 
ground  for  holding  offices  compatible.  On 
the  latter  point;  however,  there  seems  to 
be  a  difference  of  opinion.** 

///.  InconiptUible  offices. 

In  accordance  with  the  foregoing  rules, 
the  following  offices  have  been  held  incom- 
patible: Constable  and  justice  of  the 
peace ;  **  member  of  the  legislature  and 
justice  of  the  peace ;  *•  councilman  under 
valid  and  invalid  city  governments;  *• 
deputy  county  auditor  and  school  trus- 

this  particular  case  the  defendant  accept- 
ed the  office  of  Representative  in  Congress 
for  an  unexpired  term,  which  happened  to 
be  of  very  short  duration,*  and  the  ract  that 
the  public  suffered  no  immediate  detriment 
in  this  particular  instance,  cannot  alter  the 
principle  applicable  to  the  case." 

M  "The  remoteness  of  the  necessity  for 
the  removal  of  a  mayor  by  the  governor  is 
urged,"  according  to  the  court  in  Atty.  Gen. 
ex  rel.  Moreland  v.  Detroit  (1899)  112  Mich. 
145,  37  L.R.A.  211,  70  N.  W.  450,  "by  coun- 
sel for  the  respondent,  as  a  reason  why  a 
legal  incompatibility  does  not  exist  at  the 
common  law  [between  the  offices  of  mayor 
and  governor].  The  question,  however,"*  so 
the  court  says,  "is  one  of  the  existence  of 
the  power,  and  not  the  remoteness  of  its 
exercise,"  and,  without  inquiring  into  the 
degree  of  the  remoteness  in  the  case,  it 
holds  the  contention  invalid. 

88  In  State  ex  rel.  Walker  v.  Bus  (1896) 
136  Mo.  325,  33  L.R.A.  616,  36  S.  W.  636, 
after  holding  the  offices  of  deputy  sheriff 
and  member  of  the  board  of  school  directors 
compatible,  the  court  says:  "We  ate  un- 
able to  discover  the  least  incompatibility 
or  inconsistency  in  the  public  functions  of 
these  two  offices,  or  where  they  could  by 
possibility  come  in  conflict  or  antagonism, 
unless  the  deputy  sheriff  should  be  required 
to  serve  process  upon  a  director  as  such. 
We  do  not  think  such  a  remote  contingen- 
cy sufficient  to  create  an  incompatibilitv." 

«iSee  Maoie  v.  Stoddard  (1857)  25  Conn. 
565,  68  Am.  Dec.  376,  in  which  the  court 
seems  to  be  of  the  opinion  that  the  offices 
of  justice  of  the  peace  and  constable  are 
incompatible. 

25  Membership  in  the  legislature  is  said 
obiter,  in  Green  v.  Wardwell  (1855)  17  ni. 
278,  63  Am.  Dec.  366,  to  be  incompatible 
with  the  office  of  justice  of  the  peace. 

W  People  ex  rel.  Stephen  v.  Hanifan 
(1880)  06  111.  420,  affirming  (1880)  6  111. 
App.  158,  supra,  footnote  20. 
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tee;"  mayor  and  justiee  of  the  peace;  ^ 
deputy  sheriff  and  justiee  of  the  peace ;  ^ 
fNiy  master  in  the  United  States  Army 
and  connty  clerk;'®  police  judge  and 
mayor;  '^  member  of  the  board  of  health 
and  quarantine  officer;"  member  of  the 
eounty  board  of  supervisors  and  drain 
eoDunissioner; "  mayor  and  governor;  '^ 
water  commissioner  and  overseer  of 
streets ; "  water  commissioner  and  chief 
of  police;'**  selectman  and  public 
agent  for  the  purchase  of  liquor; '^ 
prudential  committeeman  and  auditor 
of  school  district;''  United  States 
Senator  and  clerk  of  courts;"  attorney 
general  and  prosecutor  of  pleas; "  cho- 
sen freeholder  and  county  supervisor;  ^ 


justice  of  the  peace  and  town  clerk ;  *^ 
assistant  engineer  of  fire  department  and 
fireman;"  superintendent  and  financial 
officer  of  institution  for  the  feeble-mind- 
ed;" president  and  trustee  of  school 
board ; "  director  and  superintendent  of 
county  infirmary ; "  trustee  of  school  dis- 
trict and  district  school  teacher;"  city 
marshal  and  councilman ;  ^  major  general 
of  militia  and  colonel  of  militia ;  "  deputy 
sheriff  and  justice  of  district  court ; " 
solicitor  and  United  States  Representa- 
tive ; "  clerk  of  county  court  in  old 
county  and  in  new  county  comprising  part 
of  the  same  territory;"  poUceman  and 
deputy  constable; "  policeman  and  spe- 
cial policeman ; "  justice  of  the  peace  and 


«T  Welle  V.  State  (1910)  175  Ind.  380,  94 
N.  £.  321,  Ann.  Cas.  1914C,  86,  supra,  foot- 
note 9. 

ss  State  ex  rel.  Crawford  v.  Anderson 
(1912)  165  Iowa,  271,  136  X.  W.  128,  Ann. 
Cas.  1915A,  523,  supra,  footnote  7. 

»It  is  said  in  Wilson  v.  King  (1823)  3 
Litt  (Ky.)  457,  14  Am.  Dec.  84,  that  the 
uflices  of  deputy  sheriff  and  justice  of  the 
peace  are,  at  the  common  law,  incompatible. 

And  it  is  held  in  Com.  v.  State  (1831)  3 
Uigh  (Va.)  802,  that  in  spite  of  the  fact 
that  by  statute  the  office  of  high  sheriiT 
is  not  incompatible  with  the  office  of  jus- 
tice of  the  peace,  the  office  of  deputy  sher- 
iff is  incompatible  with  that  office.  The 
court  says:  "A  majority  of  the  court  is 
of  opinion  that  the  office  of  deputy  sheriff 
«<tand8,  under  our  law,  upon  a  different 
footing  from  that  of  high  sheriff,  and  that 
none  of  the  reasons  which  are  urged  in 
favor  of  the  latter  apply  to  the  former  of- 
fice; that  the  statute  alluded  to  embraces 
the  case  of  high  sheriff  alone,  and  if,  as 
they  agree,  it  must  be  so  construed  as  to  al- 
low him  to  resume  his  office  of  justice  of 
the  peace,  it  is  a  personal  privilege  which 
onght  not  to  be  extended;  that  the  law  casts 
the  office  of  high  sheriff  upon  a  justice  of 
the  peace,  but  it  is  silent  as  to  the  deputy, 
and  the  high  sheriff  may  select  his  deputy 
from  any  class  of  society." 

>•  Taylor  v.  Com.  (1830)  3  J.  J.  Marsh. 
(Ky.)  401. 

nHowABD  V.  Harbington,  ante,  211. 

3SGaw  V.  Ashley  (1907)  195  Mass.  173, 
1*22  Am.  St.  Rep.  229,  80  N.  E.  790,  supra, 
footnote  9. 

ttKinyon  v.  Duchene  (1870)  21  Mieh. 
408.  supra,  footnote  9. 

MAttv.  Gen.  ex  rel.  Moreland  v.  Detroit 
fl897)  il2  Mich.  145,  37  L.R.A.  211,  70  N. 
W.  450,  supra,  footnote  9. 
^  »  Where,  in  Mead  v.  State  (1905)  73  Neb. 
754, 103  N.  W.  433,  an  ordinance  eonsolidat* 
ing  the  officers  of  water  commissioner,  orer- 
»eer  of  streets,  and  chief  of  police,  was  un- 
der consideration,  the  court  said:  "There 
m  no  express  provision  and  no  indication  of 
legislative  intent  that  the  office  of  water 
commissioner  and  any  other  office  shall  be 
held  by  the  same  person  at  one  time,  and 
L.R.A.i917A. 


we  think  that,  in  the  absence  thereof,  the 
consolidating  ordinance,  in  so  far,  at  least, 
as  it  assumes  to  unite  that  office  with  over- 
seer of  streets  and  chief  of  police,  is  inopera- 
tive." 

WaMead  v.  State  (Neb.)  supra. 

M  Richards  v.  Columbia  (1874)  55  N.  H. 
96,  supra,  footnote  9. 

"Cotton  V.  Phillips  (1875)  66  N.  H,  220, 
supra,  footnote  12. 

SS  State  v.  Parkhurst  (1802)  9  N.  J.  L. 
427,  supra,  footnote  5. 

W  State  ex  rel.  Clawson  v.  Thompson 
(1846)  20  N.  J.  L.  689,  supra,  footnote  8. 

MOn  the  ground  that  it  was  at  least 
doubtful  that  the  officers  of  chosen  free- 
holder and  county  supervisor  were  not  in* 
compatible,  leave  was  granted  a  taxpayer, 
in  State  ex  rel.  Lofland  v.  Hilton  (1910)  80 
N.  J.  L.  528,  78  Ath  16,  to  file  an  informa- 
tion in  the  nature  of  a  quo  warranto  to 
test  the  right  to  tlie  office  first  held,  wliich, 
in  this  case,  was  a1»o  the  lesser. 

*i  People  ex '  rel.  Eavwioker  v.  Dillon 
(1899)  38  App.  Div.  539,  56  N.  Y.  Supp.  416, 
supra,  footnote  7. 

*8  People  ex  rel.  Russell  v.  Fire  Comrs. 
(1894)  76  Hun,  140,  27  N.  Y.  Supp.  548, 
supra,  footnote  7. 

«  State  ex  rel.  Doren  v.  Oglevee  (1881)  37 
Ohie  St.  142. 

4*  State  ex  rel.  Moore  v.  Heddleston 
(1880)  8  Ohio  Dec.  Reprint,  77,  5  Ohio  L. 
J.  502,  supra,  footnote  9. 

«See  State  ex  rel.  Louthan  v.  Taylor 
(1861)  12  Ohio  St.  130. 

« Ferguson  v.  True  (1867)  3  Bush  (Ky.) 
255. 

47  State  ex  rel.  Rosenheim  v.  Hoyt  (1867) 
2  Or.  246,  supra,  footnote  9. 

M  State  V.  Brown  (1857)  5  R.  I.  1,  supra 
footnote  8. 

49  State  ex  rel.  Metcalf  v.  Goff  (1887)  15 
R.  I.  506,  2  Am.  St.  Rep.  921,  9  Atl.  226. 

W  State  v.  Buttz  (1877)  9  S.  C.  156,  supra, 
footnotes  4  and  7. 

ftlBeaisely  v.  Stinson  (1843)  Dallam  Dec. 
(Tex.)  537,  supra,  footnote  19. 

»« Paris  V.  Cabiness  (1906)  44  Tex.  Civ. 
App.  687,  98  S.  W.  925,  supra,  footnote  17. 

M  Houston  V.  Estes  (1904)  35  Tex.  (^v. 
App.  99,  79  S.  W.  848,  supra,  footnote  16. 
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contractor  for  canying  mail ;  •*  deputy 
clerk  of  the  county  court  and  justice  of 
the  peace ; "  paymaster  and  assistant  en- 
gineer in  Navy ;  **  Navy  engineer  and 
draughtsman  in  hydrographic  office ;  •' 
jurat  and  town  clerk ;  *•  jurat  and  may- 
or; **  district  councilor  and  district 
trasurer;  •^  justice  of  B.  R.  and  justice 
of  C.  B. ;  *^  clerk  to  justices  and  justice 
of  the  peace ;  ••  councilor  of  ward  and 
alderman  of  borough ;  ^  alderman  and 
capital  burgess ;  •*  alderman  and  town 
clerk ;  ••  county  treasurer  and  alder- 
man ;  ••  and  county  Treasurer  and  jus- 
tice of  the  peace.*^* 

IV*  Compatible  offices. 

The   following   offices  have  been  held 


to  be  compatible  with  ea«h  other:  Coniv- 
cilman  and  commissioner  of  improvement 
district ;  ^  tax  assessor  and  juryman ;  ^ 
town  marshal  and  bailiff  of  justices' 
court ;  ••  probate  judge  of  old  and  of 
new  counties;  ''^  county  auditor  and  mem- 
ber of  board  of  review;''*  district  attor- 
ney and  captain  of  volunteers;  '•  city 
clerk  and  clerk  of  district  court;''*  fish 
and  game  warden  and  professor  of  zo- 
ology in  state  university ;  ''*  county  super- 
intendent and  superintendent  of  county 
schools  ;''*  deputy  sheriff  and  sdiool  di- 
rector; ''^  deputy  city  inspector  of  boilers 
and  hoisting  engineer;  ^  secretary  of 
state  and  adjutant  general ;  ^*  supreme 
court  commissioner  and  lecturer  in  the 
state  university  law  college;''*  selectman 


MCom.  v.  Israel  (1813)  1  Va.  Cas.  317. 

WAmory  v.  Gloucester  Justices  (1826)  2 
Va.  Cas.  523. 

M  Webster  v.  United  States  (1892)  28 
Ct.  CI.  (Fed.)  25. 

•■srWinchell  v.  United  States  (1892)  28 
Ct.  CI.  (Fed.)  20. 

»«Reg.  V.  Sandwich  (1666)  2  Keble,  93, 
84  Eng.  Reprint,  58;  Milward  v.  Thatcher 
(1787)  2  T.  R.  81,  100  Eng.  Reprint,  45,  1 
Revised  Rep.  432,  7  Eng.  Rul.  Cas.  320. 

WReg.  V.  Sandwich  (Eng.)  supra. 

WReg.  v.  Smith  (1848)  4  U.  Cf.  Q.  B.  322, 
supra,  footnote  8. 

81  Dyer's  Case  (1557)  2  Dyer,  158b,  73 
Eng.  Reprint,  344,  supra,  footnote  8. 

61  Reg.  V.  Douglas  [1898]  1  Q.  B.  (Eng.) 
560,  62  J.  P.  277,  67  L.  J.  Q.  B.  N.  8.  406, 
78  L.  T.  N.  S.  198,  14  Times  L.  R.  267,  46 
Week.  Rep.  377,  supra,  footnote  8. 

«Reg.  v.  Bangor  (1886)  L.  R.  18  Q.  B. 
Div.  (Eng.)  349,  56  L.  J.  Q.  B.  N.  S.  326, 
35  Week.  Rep.  158,  51  .J.  P,  51. 

MRex  v.  Hughes  (1826)  5  Bam.  &  C.  886, 
108  Eng.  Reprint,  329,  8  Dowl.  &  R.  708, 

5  L.  J.  Mag.  Cas.  20,  29  Revised  Rep.  458. 
65  Rex   V.   Tizzard    (1829)    9   Barn.   &  C. 

418, 109  Eng.  Reprint,  155,  4  Man.  &  R.  400, 
7  L.  J.  K.  B.  275,  supra,  footnote  8;  Rex 
V.  Pateman  (1787)  2  T.  R.  777,  100  Eng. 
Reprint,  419,  1  Revised  Rep.  621,  supra, 
footnote  9. 

MRex  V.  Pattesou  (1832)  4  Barn.  &  Ad. 
0.  110  Eng.  Reprint,  358,  2  L.  J.  K.  B.  N.  S. 
33.  1  Nev.  &  M.  612. 

w»  Rex  V.  Patterson  (Eng.)  supra. 

OT  A  member  of  a  city  council  is  not  dis- 
qunlified,  by  reason  of  any  incompatibility 
in  the  office,  from  being  a  commiHsioner  of 
an  improvement  district  in  the  city.  Mc- 
Donnell V.  Improvement  Dist.  (1911)  97 
Ark.  334,  1.33  S.  W.  1126. 

68  In   Ellis  V.  State    (1889)    25  Fla.  702, 

6  So.  708,  it  is  said  that  a  tax  assessor  is 
not  disqualified  for  jurv  dutv. 

«»It  is  held  in  Lewis  v.  Wall  (1883)  70 
Ga.  fi40.  that  a  town  marshal  may  also  be 
bailiff  of  a  justices'  court,  inasmuch  as 
''there  is  nothing  incompatible  or  incon- 
sistent in  the  same  person  exercising  the 
pow^ers  and  duties  of  both  offices." 
L.R.A.1917A. 


■W  Hampton  v.  Dilley  (1892)  3  Idaho,  427, 
31  Pac.  807,  supra,  footnote  18. 

•n  See  Seiler  v.  State  (1902)  160  Ind.  605, 
66  N.  E.  922,  66  N.  E.  946,  67  N.  E.  448,  in 
whioh,  without  the  point  being  raised  spe- 
cifically, it  seems  to  be  conceded  that  no  in- 
compatibility exists  where  a  county  auditor 
serves  as  a  member  of  the  board  of  review 
under  a  statute  requiring  him  to  do  so. 

W  Bryan  v.  Cattell  (1864)  15  Iowa,  538, 
supra,  footnote  7. 

7»  After  setting  forth  two  definitions  de- 
nying that  incompatibility  consists  of  a 
mere  physical  impossibility  to  perform  the 
duties  of  two  offices  at  one  time,  the  court, 
in  Abry  v.  Gray,  58  Kan.  148,  48  Pac.  577, 
finds  that  there  is  no  incompatibility  be- 
tween the  offices  of  clerk  of  a  city  of  the 
first  class  and  clerk  of  a  district  court. 

74Dyche  v.  Davis  (1914)  92  Kan.  971,  142 
Pac.  264,  supra,  footnote  6. 

estate  ex  rel.  Young  v.  Hays  (1908)  10.*i 
Minn.  399,  117  N.  W.  616,  supra,  footnote 
6. 

W  State  ex  rel.  Walker  v.  Bus  (1896)  13.3 
Mo.  325,  33  Lja.A.  616,  30  S.  W.  636,  supra, 
footnote  23. 

TTGracey  v.  St.  Louis  (1908)  213  Mo.  384, 
111  S.  W.  1169,  supra,  footnote  16. 

W"Nor  do  we  see  any  reason  why  the 
person  who  happens  to  hold  the  office  of 
secretary  of  state  may  not,  at  the  same 
time,  hold  that  of  adjutant  general,"  says 
the  court  in  State  ex  rel.  Tzschuck  v.  West- 
on (1876)  4  Neb.  234.  "It  is  true  that  the 
duties  of  the  two  offices  are  entirely  dissimi- 
lar, but  ^hey  are  in  no  respect  antagonistic, 
and,  so  long  as  the  incumbent  is  willing  to 
undertal-^e  the  performance  of  both,  in  the 
absence  of  a  law  prohibiting  it,  we  are  of 
the  opiivon  he  may  do  so." 

''^Thd  office  of  commissioner  of  the  su- 
preme jourt  is  not  incompatible  with  the 
office  of  lecturer  in  the  college  of  law  at 
the  state  university,  especially  where  the 
statute  creating  the  office  of  commissioner 
forbids  merely  that  he  engage  in  the  prac- 
tice of  law  during  his  term.  Cornell  v. 
Irvine  (1898)  56  Nab.  667,  77  N.  W.  114. 
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and  school  committeeouui;  ^  clerk  and 
collector  of  the  same  school  district ;  *^ 
notary  public  and  messenger  or  librariazi 
in  district  attorney's  o^ee ;  ^  assistant 
clerk  of  district  court  and  member  of  as- 
sembly ;  ••  assistant  clerk  of  district  court 
and  clerk  in  mayor's  office;  *  member  of 
asdembly  and  deputy  clerk  of  court  of 
special  sessions  of  city  and  county  of 
New  York ;  •*  mayor  and  member  of  Con- 
gress ;  ^^  deputy  sheriff  and  oonrt  oon« 
stable ;  •*  township's  supervisor  and  town- 
ship's treasurer;*''  deputy  county  clerk 
and  notary  public  ;••  secretary  of  state 
and  goTemor;*®  Navy  agent  and  acting 
purser  for  Annapolis  Naval  academy ;  ^ 
crier  and  messenger  of  United  States 
district  and  eircnit  courts;®^  clerk  of 
Federal  court  and  United  States  com- 
missioner;'*   special    assistant    United 


States  district  attorney  and  examin- 
er j  *•  Army  officer  on  retired  list  and 
chief  clerk  in  the  D^artment  of  Agri- 
culture;'*  clerk  of  United  States  cir- 
cuit court  and  United  States  circuit 
court  of  appeals;  ••  county  clerk  and 
justice  of  the  peace ;  ••  clerk  of  the 
peace  and  justice  of  the  peace ;  ^  justice 
of  the  peace  and  coroner;  '•  councilman 
and  town  clerk ;  ^  capital  burgess  and 
steward.*^ 

V,  Effeet  of  incompatibility. 

a.  General  rule. 

It  is  the  well-settled  rule  of  the  common 
law  that  the  acceptance  of  a  second  office 
incompatible  with  one  already  held  works 
an  immediate  vacation  of  the  prior  of- 
iiee.^^^  This  rule  seems  to  be  based  on 
the  presumption  of  election  as  evideneed 


80  It  is  said  in  School  Dist.  v.  Carr  (1876) 
55  N.  H.  452:  'It  18  possible  that  there 
miirht  be  such  a  state  of  things  that  it 
would  be  inconsistent  in  one  holding  the 
oftloe  of  selectman  to  discharge  at  the  same 
time  the  duties  of  scho<^  committee;  but 
ordinarily  this  would  not  be  so,  and  I  do 
not  think  the  two  offices  were  incompatible 
in  this  case/' 

81  Howland  v.  Luce  (1819)  16  Johns.  (N. 
Y.)    135. 

82  Merzbach  v.  New  York  (1900)  163  N.  Y. 


16.  57  N.  E.  96,  reversing  (1897)  19  A4>p.    172  U.  S.  567,  43  Jj.  ed.  556, 19  Sup.  Ct.  Rep. 


MGeddes  v.  United  States  (1903)  38  Gt. 
GL  (Fed.)  428. 

88  United  States  v.  Harsha  (1893)  6  C.  C, 
A.  178,  16  U.  S.  App.  13,  56  Fed.  953.  Sub- 
seqfuently  the  act  of  Congress  of  July  31, 
1894,  was  passed,  declaring  that  no  person 
who  holds  an  office,  the  salary  or  annual 
compensation  of  which  amounts  to  $2^500, 
shall  be  appointed  to  or  hold  any  other 
office  to  which  compensation  is  attached,  un- 
less specially  authorised  by  law.  The  Su- 
preme Court  on  certified  question   ([1899] 


DiT.  186,  45  N.  Y.  Supp.  1018. 

■8  People    ex    rel.    Gilchrist    v. 
(1878)  73  N.  Y.  536. 


Murray 


294)  held  that  this  act  did  not  create  a 
tacancy  in  the  office  of  clerk  of  the  circuit 
court  by  reason  of  the  fact  that  at  the  time 


84  People  ex  rel.  Ryan  ▼.  Green  (1874)  58  i  of  its  taking  effect  the  then  lawful  incum- 


N.  Y.  295,  affirming,  as  far  as  this  point  is 
concerned  (1874)  5  Daly,  254,  supra,  foot- 
note  6. 

85  State  ex  rel.  Atty.  Gen.  y.  Gebert 
(1909)  31  Ohio  C.  G.  355. 

8e  state  ex  rel.  Wolf  v.  Shaffer  (1906)  18 
Ohio  Dec.  303. 

87  Ke  Carbondale  Twp.  (1873)  2  Lusserne 
Leg.  Keg.  (Pa.)  15. 

88  Friedman  v.  Craig  (1915)  —  W,  Va. 
— ,  87  S.  E.  361. 

89  And  where  the  Constitution  and  stat- 


bent  was  also  holding  the  office  of  clerk  of 
the  circuit  court  of  appeals,  to  which  he 
had  presented  his  formal  resignation  before 
the  passage  of  the  act,  notwithstanding  he 
eondnued  to  claim  the  compensation  at- 
tached to  both  offices. 

88  Rex  V.  Plant  (1906)  37  N.  B.  600. 

87  (N.  B.)  Ibid. 

88  Davis  V.  Pembrokeshire  Justices  (1881) 
L.  R.  7  Q.  B.  Div.  (Eng.)  513,  supra,  foot- 
note 15. 

88  Rex  V.  Jones  (1831)  1  Barn.  &  Ad.  677, 


utes  of  a  state  expressly  require  the  secre-  j  109  Eng.  Reprint,  938,  9  L.  J.  K,  B.  103. 
tary  of  state  to  assume  the  office  of  gover-  |      UORex  v.  Trelawnoy  (1765)  3  Burr.  1615, 
nor    upon   the   governor's   death,   upon   the  ;  97  Eng.  Reprint,  1010. 


happening  of   that  contingency   no   mcom 
patlbility  exists  in  the  holding  of  both  of- 
fices bv  the  secretary  of  state.     State  ex 
rel.  Chatterton  v.  Grant  (1903)  12  Wyo.  1, 
73  Pac.  470,  2  Ann.  Cas.  382. 

80  United  States  v.  White  (1851)  Taney, 
152,  Fed.  Cas.  No.  16,684. 

91  Preston  v.  United  States  (1888)  37 
Fed.  417. 

aa  Krwin  v.  United  States  (18S9)  2  LJUA. 
229,  37  Fed.  470  (district  court);  United 
States  V.  IdcCandlcss  (1892)  147  U.  &  692, 
37  tu  ed.  334,  13  Sup.  Ct.  Rep.  465  (circuit 
court). 

8S  Crosthwaite  v.  United  States  (1895)  30 
Ct.  01.  (Fed.)  300. 
L.R.A.lfll7A.  15 


lOlMagie  v.  Stoddard  (1857)  25  Conn. 
565,  68  Am.  Dee.  375,  supra,  footnote  24 
(office  of  justice  of  peace  vacated  by  ac- 
ceptance of  office  of  constable) ;  People  ex 
rel.  Stephen  v.  Hanifan  (1880)  96  111.  420, 
affirming  (1880)  6  111.  App.  158,  supra,  foot- 
note 20  (office  of  councilman  under  special 
city  charter  vacated  by  acceptance  of  office 
of  councilman  under  general  incorporation 
laws,  where  organization  under  such  gen- 
eral laws  had  been  lield  illegal) ;  Wells  v. 
State  (1910)  175  Ind.  380,  94  N.  G.  121, 
Ann.  Cas.  1913C,  86  supra,  footnote  9  (office 
of  trustee  of  sehool  town  vacated  by  ««cept- 
anoe  •  of  office  of  deputy  county  auditor) ; 
State  ex  rel.  Crawford  v.  Anderson  (1912) 
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by  the  acceptance  and  incumbency  of  the 
second  office.  This  rule  is,  of  course,  sub- 
ject to  exceptions,  but  no  clear  case  has 
been  found  directly  denying  it. 


Attention  is  here  called  to  the  fact 
that,  in  a  number  of  cases  in  which  cer- 
tain offices  have  been  held  to  be  within 
constitutional     or     statutory     pro\^ions 


166  Iowa,  271,  166  N.  W.  128,  Ann.  Cas. 
lJn5A,  523.  supra,  footnote  7  (office  of  may- 
or vacated  by  acceptance  of  office  of  justice 
of  the  peace);  Taylor  v.  Com.  (1830)  3  J. 
J.  Afarsh.  (Ky.)  401  (county  clerkship  va- 
cated b}'  acceptance  of  office  of  paymaster 
in  United  States  Army) ;  Howard  v.  Har- 
BINGTON,  ante,  211  (office  of  mayor  vacated 
by  acceptance  of  ofiice  of  police  judge) ; 
Xorthway  v.  Sheridan  (1896)  111  Mich.  18, 
69  N.  W.  82  (holding  that  if  offices  of  coun- 
ty and  township  supervisor  are  incompati- 
ble, the  acceptance  of  latter  vacates  form- 
er) ;  Attv.  Gen.  ex  rel.  Moreland  v.  Detroit 
(1897)  112  Mich.  145,  37  L.R.A.  211,  70  N. 
W.  460,  supra,  footnote  9  (office  of  mayor 
vacated  bv  acceptance  of  office  of  governor) ; 
State  exVel  Moore  v.  Lusk  (1871)  48  Mo. 
242,  supra,  footnote  5  (holding,  obiter,  that 
if  offices  of  countv  clerk  and  clerk  of  the 
eircUit  conrt  were  hicompatlblc.  the  accept- 
ance of  the  latter  woitld  vacate  tlie  former) ; 
Cotton  v.  Phillips  (1876)  56  N.  H.  220, 
supra,  footnote  12  (office  of  prudential  com- 
mitteeman of  school  district  vacated  by  ac- 
ceptance of  office  of  auditor  of  school  dis- 
trict, both  elections  having  been  held  at 
same  meeting):  State  v.  Parkhurst  (1827) 
0  N.  J.  L.  427;  State  ex  rel.  Olawson  v. 
Thompson  (1846)  20  N.  J.  L.  689.  supra, 
footnote  8  (office  of  prosecutor  of  the  pleas 
vacated  by  acceptance  of  office  of  attorney 
general);  Wescott  v.  Scull  (1915)  87  N.  j. 
L.  410,  96  Atl.  407,  supra,  footnote  11  (mem- 
bership in  common  council  of  city  vacated 
by  acceptance  of  office  of  chosen  free- 
holder); People  ex  rel.  Karwicker  v.  Dillon 
(1899^  38  App.  Div.  539,  56  N.  Y.  Supp.  416, 
supra,  footnote  7  (office  of  justice  of  peace 
vacated  by  acceptance  of  office  of  town 
clerk)  ;  People  ex  rel.  Russell  v.  Fire  C'omrs. 
(1894)  76  Hun,  146,  27  N.  Y.  Supp.  548, 
bupra,  footnote  7  (office  of  at^sistant  engi- 
neer of  fire  department  vacated  by  accept- 
ance of  office  of  fireman) ;  Ferguson  v.  True 
(1867)  3  Bush  (Ky.)  26.'5  (office  of  trustee 
of  common  school  district  vacated  by  accept- 
ance of  |)08ition  as  teacher  in  district 
school);  State  v.  Brown  (1857)  5  R.  I.  1, 
supra,  footnote  8  (acceptance  of  office  of 
major  general  in  militia  vacated  by  accept- 
ance of  office  of  colonel  of  regiment 
inseparably  attached  to  a  brigade  of  the 
division  commanded  by  him  as  major  gen- 
eral); State  ex  rel.  Metcalf  v.  (^loflf  (1887) 
16  R.  I.  505,  2  Am.  St.  Rep.  921,  9  Atl.  226 
(office  of  justice  of  district  court  vacated  by 
accepting  office  of  deputy  sheriiT) ;  State  v. 
Buttjj  (1877)  9  S.  C.  156,  supra,  footnotes 
4  and  7  (office  of  solicitor  vacated  by  accept- 
ance of  office  of  United  States  Representa- 
tive); Beazely  v.  Stinson  (1843)  Dallam, 
Dec.  (Tex.)  537,  supra,  footnote  19  (office 
of  comity  clerk  in  an  old  county  vacated  by 
acceptance  of  office  of  county  clerk  in  a  new 
countv  compriBing  a  part  of  the  old) ;  Paris 
L.R.A\1917A. 


v.  C'ablncss  (1906)  44  Tex.  Civ.  App.  587, 
98  S.  W.  925,  supra,  footnote  17  (office  of 
policeman  vacated  by  acceptance  of  office  of 
deputy  constable);  Com.  v.  Tate  (1831)  3 
Leigh.  (Va.)  802,  supra,  footnote  29  (office 
of  justice  of  the  peace  vacated  by  acceptance 
of  office  of  deputv  shcrifl') ;  Com.  v.  Israel 
(1813)  1  Va.  Cas*.  317  (office  of  justice  of 
the  peace  vacated  by  entering  upon  contract 
for  carrying  United  States  mail);  State  ex 
rel.  Johnson  v.  Nye  (1912)  148  Wis.  659.  1.^5 
N.  W.  126  (holding  that  if  offices  of  member 
of  assembly  and  grain  commissioner  are  in- 
compatible, tlie  acceptance  of  the  latter 
vacates  the  former);  Dyer's  Case  (1557)  2 
Dyer,  158b,  73  Eng.  Reprint,  344,  supra, 
footnote  8  (office  of  justice  of  C.  B.  vacated 
by  acceptance  of  office  of  justice  of  B.  R.) ; 
Milward  v.  Thatcher  (1787)  2  T.  R.  81,  lOO 
Eng.  Reprint,  46  (office  of  town  jurat 
vacated  by  acceptance  of  office  of  town 
clerk);  Reg.  v.  Douglas  [1898]  1  Q.  B. 
(Eng.)  560,  62  J.  P.  277,  67  L.  J.  Q.  B.  N.  S. 
406,  78  L.  T.  N.  S.  198,  14  Times  L.  R.  267, 
46  Week.  Rep.  377,  supra,  footnote  8  (office 
of  clerk  to  the  justices  vacated  by  the  ac- 
ceptance of  an  office  (mayor)  carrying  with 
it  the  position  of  justice  of  the  peace) ;  Reg- 
v.  Bangor  Corp.  (1886)  L.  R.  18  Q.  B.  Div 
(Eng.)  349,  .')6  Ix  J,  Q.  B.  N.  S.  326,  35 
Week.  Rep.  lo8.  51  J.  P.  51  (office  of  alder- 
man of  borough  vacated  by  acceptance  ot 
office  of  councilor  of  ward  of  borough) ;  Rex 
V.  Hughes  (1826)  5  Barn.  &  C.  886,  108  Eng. 
Reprint,  8  Dowl.  &  R.  708,  5  L.  J.  Alag.  Ca.-* 
20,  29  Revised  Rep.  458  (office  of  capital 
burgess  vacated  by  acceptance  of  office  of 
alderman);  Rex  v.*  Pateman  (1787)  2  T.  R. 
777,  100  Eng.  Reprint,  419,  1  Revised  Rep 
621,  supra,  footnote  9  (aft^r  holding  officer 
of  alderman  and  town  clerk  incompatible,  it 
is  said  that  if  the  person  appointed  town 
clerk  continues  to  exercise  the  office  of  alder- 
man, as  information  in  the  nature  of  a  que 
warranto  would  be  granted  against  him ) : 
Rex  V.  Tizzard  (1829)  9  Bam.  &  C.  418.  109 
Eng.  Reprint.  155,  4  Man.  &  R.  400.  7  L.  J. 
K.  B.  275,  supra,  footnote  8  (office  of  alder- 
man vacated  by  acceptance  of  office  of  town 
clerk ) . 

It  is  said  obiter  in  Bishop  v.  State  (1898) 
149  Ind.  223.  39  UR.A.  278.  63  Am.  St. 
Rep.  279,  48  X.  E.  1038:  "The  settled  rule 
of  the  common  law  prohibits  an-incninbent 
of  a  public  office  fi'om  holding  a  second  one 
incompatible  with  the  first,  and  the  accept- 
ance of  the  second  office  will  ipso  facto 
terminate  his  right  or  title  to  the  first." 

And  it  is  said  in  Bryan  v.  Cattell  (1864) 
16  Iowa,  538,  supra,  footnote  7,  that  *^if  a 
party  accepts  another  office,  which,  within 
the  meaning  of  the  law  and  the  canes,  is 
incompatible  with  that  which  he  holds,  w^ 
have  no  doubt  but  that  the  first  would  be- 
come vacant." 

And    granting    in    Gilbert     v.    Craddock 
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against!  holdiog  two  offiees^  the  coarts 
have  used  the  term  '^incompatibility"  an 
designating  the  ineoDsisteney  existing  be- 
tween the  offieefty  and  hsve  said  that  the 
effect  of  such  incompatibility  is  to  render 
the  first  office  vacant  by  reason  of  the 
aeeeptanee  of  the  second.  Such  cases  are, 
of  course,  not  within  the  scope  of  this 
note,  the  real  question  involved  being  one 
of  the  interpretation  of  the  statute,  and 
not  at  all  of  inoompatibility. 

h,  Exceptions, 

There  are  two  exceptions  to  the  gen- 
eral rule  with  respect  to  the  effect  of 
incompatibility.  In  the  first  place,  it  is 
generally  adniitted  that  where  the  office 
first  held  cannot  be  resigned  by  the  officer, 
the  second  office,  and  not  the  first,  is 
the  one  which  he  loses.*®*  This  is  on  the 
theory  that  the  officer,  not  having  the 
power  to  resign,  should  not  be  permitted 
to  effect  in  one  way  that  which  he  cannot 
accomplish  in  another.  This  rule  has 
found  its  greatest  application  in  Eng- 
land, where  many  of  the  public  offices  can 
neither  be  refused  nor  resigned. 

There  is  a  second  exception  to  the  rule 


• 

thiKt  the  acceptance  of  the  second  incom- 
patible office  vacates  the  first  one,  but  no 
cases  have  been  fonnd  within  the  scope 
of  this  note  which  are  authority  there- 
for. All  the  oases  laying  down  this  excep- 
tion arise  under  statutory  or  constitu- 
tional provisions  against  holding  two  of- 
fices. *••  This  second  exception  is  found 
where  the  two  offices  are  held  under  dif- 
ferent sovereignties,  and  the  law  of  the 
sovereignty  under  which  the  second  of- 
fice has  its  existence  is  that  which  cre- 
ates the  incompatibility.  In  such  a  case 
the  sovereignty  creating  the  incompat- 
ibility is  powerless  to  prevent  the  otfli'er 
from  exercising  the  office  first  held,  and 
it  must  content  itself  with  refusing:  to 
permit  him  to  have  the  office  which  it 
does  control.  All  the  cases  in  which 
this  exception  is  applied  involve  offices 
one  of  which  is  held  under  a  state 
and  the  other  under  the  Federal  govern- 
ment. The  mere  fact  that  two  offices  are 
within  the  gift  of  two  distinct  persons 
or  bodies  does  not  make  a  case  for  the 
application  of  this  rule,  where  both  of- 
fices emanate  from  the  same  appointing 
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(1903)  67  Kan.  346,  72  Pac.  860,  that  the 
offices  of  mayor  and  coiinciliuan  are  in- 
compatible, tlie  court,  in  holding  that  the 
members  of  the  council  may  not  prevent 
one  of  their  number  from  becoming  mayor 
by  refusing  to  accept  his  resignation,  says: 
"There  are  ways  plaintiff  may  lay  down  the 
office  of  councilman  other  than  by  resigna- 
tion. One  of  these  is  by  the  acceptance  of 
an  incompatible  office.  .  .  .  This  would 
not  require  the  concurrence  of  the  mayor 
and  council.  When  he  shall  be  inducted 
mto  the  office  of  mayor,  he  thereby  vacates 
the  office  of  councilman.'' 

iMit  is  said  in  Rex  v.  Patteson  (1832) 
4  Barn.  &  Ad.  9,  110  Eng.  Reprint,  358,  an 
action  involving  the  compatibility  of  the 
offices  of  alderman  and  justices  of  the 
peace  with  that  of  county  treasurer,  that 
the  acceptance  of  a  second  office  **doe8  not 
operate  as  an  absolute  avoidance  in  those 
cases  where  a  person  cannot  devest  himself 
of  an  office  by  his  own  mere  act,  but  re- 
quires the  concurrence  of  another  authority 
to  his  resignation  or  amotion,  unless  that 
authority  is  privy  and  consenting  to  the 
second  appointment.''  After  stating  that 
it  is  not  necessary  for  it  to  decide  more 
than  that  the  appointment  to  the  ofiice  of 
treasurer  did  not  vacate  that  of  alderman 
and  justice  of  the  peace,  the  court  adds: 
**But,  as  it  may  be  objected  that,  if  so,  the 
two  offices  may  yet  be  held  together,  it 
may  be  as  welf  to*  add  (hat  the  acceptance 
of  the  treasurership  may  perhaps  be  the 
ground  of  amotion  by  the  corporate  body." 
And  it  is  said  later  on  that  if  the  offices 
<'otild  not  be  held  together,"  it  follows  aa  a 
necessary  consequence,  that  i:he  defendant 
was  not  eligible  to  that  office  [treasurer]." 
I..R.A,1917A. 


And  in  Worth  v.  Newton  (1854)  10  Exch. 
(Eng.)  247,  23  L.  J.  Exch.  N.  S.  338,  2  C. 
L.  R.  1471,  2  Week.  Rep.  628,  it  is  held  that, 
as  the  assistant  overseer  of  a  parish  cannot 
determine  his  office  by  his  own  act,  but  th© 
vestry  only  has  that  power,  he  cannot  de- 
termine that  office  by  the  acceptance  of  an 
incompatible  office. 

Without  deciding,  in  Forbes  v.  Lloyd 
(1876)  Ir.  Rep.  10  C.  h,  552,  whether  or 
not  the  offices  of  justice  of  the  peace  and 
clerk  of  the  peace  are  incompatible, 
the  court  held  that,  assuming  them  to  be, 
the  acceptance  of  the  latter  does  not  vacate 
the  former,  inasmuch  as  the  acceptance  of 
an  office  the  appointment  to  which  is  not 
in  the  Crown  does  not  vacate  a  prior  in- 
compatible office  held  under  the  appointment 
of  the  Crown. 

IW  Such  cases  are  set  out,  but  this  point 
is  not  taken  up,  in  the  note  to  Groves  v. 
Barden,  post,  228. 

10*  Tn  State  ex  rel.  Clawson  v.  Thompson 
(1846)  20  N.  J.  L.  689,  a  case  involving  the 
offices  of  prosecutor  of  the  pleas  and  at- 
torney general,  the  court,  after  stating  the 
general  rule  with  respect  to  the  acceptance 
of  a  second  incompatible  office  amounting 
to  a  vacation  of  the  first,  says:  "But 
counsel  for  the  defendant,  not  denying  the 
rule,  insists  that  it  is  applicable  only 
where  the  offices  emanate  from  the  same 
appointing  power;  and  that  it  cannot  apply 
in  this  case,  for  the  one  office  was  conferred 
by  the  legislature  in  joint  meeting,  and  the 
other  by  the  governor.  .  .  .  But  in  the 
case  under  con.sideration  both  appointments 
emanated  from  the  state;  the  first  [prose- 
cutor] was  conferre<l  by  the  legislature,  then 
in  session;  and  the  second  by  the  governor. 
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It  has  sometimes  been  urged  as  a  third 
ezeeption  to  the  general  rule  to  the  effeet 
that  the  acceptance  of  the  seeond  iucom- 
patible  office  vacates  the  first,  that  the 
resignation  of  the  seeond  office  sobse- 
(luently  to  its  acceptance  will  restore  the 
officer's  right  to  the  office  first  held. 
This,  of  course,  is  not  the  case.***  The 
acceptance  of  the  second  office  has  al- 
ready vacated  the  first  office,  and  nothing 
the  officer  can  do  can  restore  him  thereto. 
And  it  has  even  been  held,  in  this  con- 
nection, that  the  loss  of  the  seeond  offiee 
because  the  election  thereto  is  void  does 
not  restore  the  incumbent's  right  to  the 
office  previously  held.*** 

It  is  hinted  in  one  case  that  in  some 


instanees  the  relative  dignity  of  the  two 
offices  is  taken  into  consideration  in  de- 
termining whieh  is  vacated.**'  ■  No  other 
authority,  however^  has  been  discovered 
for  such  a  view. 

As  stated  in  the  beginning  of  this  note, 
the  discussion  here  goes  no  further  than 
to  point  out  which  office  is  retained  and 
which  lost  in  the  event  of  incompatibility. 
That  matter  having  been  settled,  reference 
must  be  had  to  the  general  rules  appli- 
cable to  de  facto  officers  and  officers  who 
wrongfully  retain  offices  rightfully  gotten 
possession  of,  in  order  to  determine  the 
validity  of  the  acts  performed  by  an  of- 
ficer who  has  lost  the  title  to  his  offiee 
because  of  incompatibility. 


.  .  .  Both  were  conferred  and  held  under 
the  authority  of  the  state, — one  and  the 
»anie  authority,  differing  only  in  the  form 
of  appointment." 

106  In  State  ex  rel.  Metcalf  v.  Goff  (1887) 
15  R.  I.  505,  2  Am.  St.  Rep.  921,  0  Atl.  226, 
in  which  it  is  held  that  the  acceptance  of 
the  office  of  deputy  sheriff  vacated  the  office 
of  justice  of  the  district  court,  previously 
held  by  the  same  man,  the  court  has  this 
to  say  about  the  effect  of  resigning  the 
seeond  office:  "The  answer  sets  out  that 
tUt^  respondent  has  recently  resigned  the 
iirtice  of  deputy  sheriff,  but  we  do  not  see 
that  tills  fact  affects  the  case.  If  the  of- 
fice of  justice  became  vacant,  the  respond- 
ent could  not  put  himself  back  into  it  by 
his  own  act." 

It  is  said  obiter  in  Bishop  v.  State  (18fl8) 
140  Ind.  223,  39  L.R.A.  278,  63  Am.  St.  Rep. 
279,  48  N.  E.  1038:  **The  authorities  af- 
firm that  the  act  of  accepting  .  .  .  the 
second  office  operates  as  a  surrender  of  the 
first;  and  when  the  ofl^icer  has  been  once  in- 
ducted, under  his  election  or  appointment, 
into  the  second  office,  his  subsequent  resig- 
nation of  the  latter  can  in  no  manner  serve 
to  restore  his  right  or  title  to  the  first  of- 


fice, for  it  is  evident  that  when  a  public  of- 
fice becomes  vacant,  a  former  incuml)ent 
cannot  be  restored  to  it  by  his  own  act." 

IWIt  is  held  in  Rex  v.  Hughes  (1826)  6 
Barn.  &  C  886,  108  Eng.  Reprint,  329,  8 
Dowl.  &  R.  708,  5  L.  J.  Mag.  Gas.  20,  21) 
Revised  Rep.  458,  that,  although  the  elec- 
tion of  a  capital  burgess  to  the  office  of 
alderman  was  void,  and  he  was  ousted  there- 
from, he  was  not  thereby  restored  to  the 
office  of  capital  burgess,  his  acceptance  of 
the  office  of  alderman  having  irrevocably 
vacated  that  office. 

107  In  State  e.x  rel.  Lofland  v.  Hilton 
(1010)  80  N.  J.  L.  528,  78  Atl.  10,  a  ease 
involving  a  county  supervisor  who  after- 
ward accepted  the  office  of  chosen  free- 
holder, the  court  says:  "The  ordinary  rule 
is  that  upon  the  acceptance  of  another  of- 
fice the  first  becomes  vacant,  if  incompati- 
ble. .  .  .  Sometimes  the  dignity  of  the 
two  offices  is  regarded.  In  the  present  cas»» 
the  office  to  which  the  respondent  was  last 
elected  was  also  the  higher."  That  being 
an  application  for  quo  warranto,  the  appli- 
cation was  granted  against  the  oflficeholaer 
as  supervisor.  E.  L.  D. 
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V. 

FRAXK  BARDEX. 

(169  N.  C.  8,  84  S.  E.  1042.) 

Office  —  statutory  prohibition  of  two  — 
mall  carrier. 

A  Federal  rural  mail  carrier  is  a  public 
officer  within  the  operation  of  a  statute  im- 
posing a  penalty  upon  the  holder  of  any 
oflSce  or  place  of  trust  or  profit  who  shall 
undertake  to  hold  any  other  officer  or  place 
of  trust  or  profit,  and  he  therefore  Ijecomes 

Note. —  As  to  constitutional  or  statutory 
])rovi8ions  against   holding  two  offices,   see 
annotation  following  this  case,  post,  231. 
L.R.A.1917A. 


subject  to  such  penalty  if  he  undertakes  to 
act  as  constable. 

For  other  cases,  see  Officers,  I.  a,  3,  in  Dig. 
1-52  y.  8. 

(April  14,  1915.) 

APPEAI^  by  plaintiff  from  a  nonsuit 
granted  by  the  Superior  Court  for  Dup- 
lin County  in  an  action  brought  to  recover 
the  penalty  imposed  by  statute  upon  per- 
sons holding  two  offices.     Reversed. 

Statement  by  Allen,  J,: 

This  is  an  action  to  recover  a  penalty  of 
$200,  imposed  by  §  2365  of  the  Revisal  upon 
any  person  who  shall  presume  to  hold  any 
office  or  place  of  trust  or  profit  contrary  to 
article  14,  §  7,  of  the  Constitution  of  the 
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liate.  The  statute  confers  the  right  of  ae* 
lion  to  recover  the  penalty  upon  any  one 
who  shall  sue  for  the  same.  The  plaintiff 
offered  evidence  tending  to  prove  that  the 
defendant  was  an  acting  constable  and  was 
at  the  time  a  rural  mail  carrier.  His  Honor, 
being  of  opinion  that  the  position  of  rural 
mail  carrier  was  not  a  public  office,  entered 
a  judgment  of  nonsuit,  and  the  plaintiff  ex- 
cepted and  appealed. 

Messrs.  George  R.  Waird  and  John  A. 
Gavin,  Jr.,  for  appellant. 
Messrs.  Stci'ens  Sk  Bcasley  for  appellee. 

Allen,  J.,  delivered  the  opinion  of  the 
court: 

The  Constitution,  art.  14,  §  7,  declares 
that  "no  person,  who  shall  hold  any  office 
or  place  of  trust  or  profit  under  the  United 
States,  or  any  department  thereof,  or  tiuder 
this  state,  or  under  any  other  state,  or  gov- 
ernment, shall  hold  or  exercise  any  other 
office  or  place  of  trust  or  profit  under  the 
authority  of  this  state,  or  be  eligible  to  a 
seat  in  either  house  of  the  general  assem- 
bly." 

The  line  between  "offices"  and  "places  of 
truftt  or  profit,"  within  the  meaning  of  the 
Constitution,  has  not  been  clearly  marked, 
principally  because  they  approach  each  other 
so  closely,  and  are  in  all  essential  features 
identical. 

In  Doyle  v.  Raleigh,  89  N.  C.  133,  45  Am. 
Rep.  677,  the  court,  speaking  of  this  ques- 
tion, says:  *lt  is  apparent  from  the  as- 
Bociation  that  'places  of  trust  or  profit'  are 
intended  which  approximate  to,  but  are  not, 
ofiices,  and  yet  occupy  the  same  general 
level  in  dignity  and  importance.  The  mani- 
fest intent  is  to  prevent  double  ofnceliolding 
—that  offices  and  places  of  public  trust 
should  not  accumulate  in  a  single  person; 
and  the  superadded  words,  of  'places  of  trust 
or  profit,'  were  put  there  to  avoid  evasions 
in  giving  too  technical  a  meaning  to  the  pre- 
ceding words." 

And  this  was  affirmed  in  State  ex  rel. 
Wooten  V.  Smith,  145  K  C.  47«,  69  S.  E. 
649;  the  court  adding'  in  the  latter  case: 
"The  'most  important  characteristic  which 
distinguishes  an  office  from  a  public  agency 
is  that  the  conferring  of  the  office  carries 
with  it  a  delegation  to  the  individual  of 
some  of  the  soTereign  funetioiw  of  the  gov- 
ernment. In  this  respect,  the  terms  'office' 
and  'place  of  tmat,'  as  used  in  our  Constitu- 
tion, are  sjnonymous.  Doyle  v.  Raleigh,  89 
N.  C.  13<1|  46  Am.  Rq).  677  ^  State  ex  rel. 
BamhUl  v.  Thompson,  122  K.  C.  495,  29  S. 
£  720." 

In  determining  whether  a  position  is  an 
ofl^,  place  of  trust  or  profit,  or  an  employ- 
ment, the  authorities,  which  are  collected 
L.R.A.19nA. 


in  the  vahiable  note  to  Atty.  Gen.  y.  Tilling- 
hast,  17  Ann.  Cas.  462,  attach  significance 
to  the  fact  that  an  oath  to  support  the  C!on- 
stitntion  is  required,  or  that  a  bond  for  the 
faithful  performance  of  duties  must  be  exe- 
cuted, or  that  the  duties  are  prescribed  by 
law  and  not  regulated  by  contract,  or  that 
the  incumbent  discharges  independent  duties 
and  is  not  actmg  under  the  direction  of 
others,  or  that  the  duties  are  continuing 
and  permanent  in  their  nature  and  are  not 
occasional  or  intovmittent,  or  that  the  term 
is  fixed  and  continuing  and  not  temporary, 
or  that  the  position  is  named  an  office  or  an 
employment  in  the  statute  creating  it;  but, 
in  the  absence  of  a  constitutional  provision, 
these  are  only  circumstances  which  are  en- 
titled to  consideration,  and  are  not  deter- 
minative or  conclusive.  The  editor  of  the 
note  says:  "It  may  be  stated,  as  a  general 
rule,  fairly  dedncible  from  the  cases  discuss- 
ing the  question,  that  a  position  is  a  public 
office  when  it  is  created  by  law,  with  duties 
cast  upon  the  incumbent  which  involve  an 
exercise  of  some  portion  of  the  sovereign 
power  and  in  the  perfonnanee  of  which  the 
public  is  concerned,  and  which  also  are  con- 
tinuing  in  their  nature  and  not  occasional 
or  intermittent;  while  a  public  employment, 
on  the  other  hand,  is  a  position  which  lacks 
one  or  more  of  the  foregoing  elements." 

Our  court  is  in  line  with  the  current  of 
authority,  having  adopted  and  approved  the 
definition  of  an  office,  that  it  is  ''a  public 
position  to  which  a  portion  of  the  sovereign- 
ty of  the  country,  either  legisla/fcive,  execu- 
tive, or  judicial,  attaches  for  the  time  being, 
and  which  is  exercised  for  the  benefit  of 
the  public;"  and  saying  further:  "The  most 
important  characteristic  which  distinguishes 
an  office  from  a  'public  agency  is  that  the 
conferring  of  the  ofRccf  carries  with  tt  a 
delegation  to  the  individual  of  some  of  thte 
sorerefgn  Function**  of  the  government." 
State  ex  rel.  Wooton  v.  Smith,  145  K.  C. 
477,  59  S.  E.  650. 

If,  therefore,  there  is  no  constitutional 
classification  of  offices  and  employments, 
and  a  duty  is  imposed  upon  the  incumbent 
of  a  position  which  requires  him  to  perform 
a  legislative,  execirtlve,  or  Judicial  act,  he 
is  a  public  officer,  and  otherwise  an  em- 
ployee, and,  in  determining  the  nature  of 
the  duty,  the  fact  that  the  lawmaking  pow- 
er may  liaA  e  declared  the  position  an  office 
or  an  employment,  although  not  conclusive, 
is  entitled  to  consideration.  If  these  prin- 
ciples are  properly  applied,  the  position  of 
rural  mail  carrier  has  all  the  indicia  of  a 
public  office. 

By  reference  to  the  postal  laws  and  regu-, 
latjons  of  1913,  it  will  be  seen  (§  718)  that 
rural  carriers  are  appointed  by  ^e  post- 
master general;  that  they  are  required  .to 
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take  an  oath  to  support  the  Constitution 
(§  722),  and  to  execute  a  bond  to  secure 
the  faitliful  performance  of  their  duties  (§ 
723) ;  that  the  oath  is  referred  to  as  an  offi- 
cial oath  (§  722),  his  duties  are  designated 
as  official  dutiei>  (§  752),  and  mention  is 
made  of  the  official  character  of  the  carrier 
(§  740).  His  term  and  his  duties  are  fixed 
by  law  and  not  by  contract;  and  the  duties 
are  continuing,  and  not  intermittent,  and 
aifect  the  public  generally.  They  are  defined 
to  be:  "The  delivery  into  and  collection 
from  boxes  on  their  routes  of  mail  matter 
of  all  classes,  serving  of  postofiices  with 
mail  whenever  such  service  is  authorized, 
sale  of  stamps  and  supplies,  receiving  and 
receipting  for  matter  presented  for  regis- 
tration, delivery  of  registered  matter,  the 
handling  of  registered  matter  in  transit 
over  their  routes,  taking  of  applications  for 
money  orders  and  the  money  therefor,  the 
forwarding  of  mail  addressed  to  their  pat- 
rons, and  the  transfer  of  mail  of  former 
patrons  whose  addresses  have  been  changed 
to  other  routes,  the  erection  of  United 
States  collection  boxes,  and  the  performance 
of  such  other  duties  as  may  be  required  of 
them  by  law  and  the  regulations  of  the  de- 
partment, to  administer  oaths  required  of 
pensioners  and  their  witnesses  in  the  exe- 
cution of  pension  vouchers." 

It  is  also  provided  in  §  741  that  a  rural 
carrier  shall  not  hold  any  state,  coimty,  mu- 
nicipal, or  township  office.,  which  is  a  pro- 
hibition usually  imposed  upon  officers,  and 
not  upon  employees. 

We  have  thus  dealt  with  the  question 
with  reference  to  public  offices  generally, 
and  not  as  applied  particularly  to  positions 
held  under  the  government  of  the  United 
States;  but  as  to  the  latter  there  seems  to 
l>e  a  dividing  line,  marked  by  the  Constitu- 
tion itself,  between  offices  and  emplo.yraent8. 

The  Constitution  of  the  United  States, 
art.  2,  §  2,  says:  The  President  "shall  nomi- 
nate, and  by  and  with  the  advice  and  con- 
sent of  the  Senate,  shall  appoint  ambassa- 
dors, other  public  ministers  and  consuls, 
judges  of  the  Supreme  Court,  and  all  other 
officers  of  the  United  States,  whose  appoint- 
ments are  not  herein  otherwise  provided  for, 
and  which  shall  be  ej^tablished  by  law;  but 
the  Congress  may  by  law  vest  the  appoint- 
ment of  such  inferior  officers,  a8  they  think 
proper  in  the  President  alone,  in  the  courts 
of  law,  or  in  the  heads  of  departments." 

And,  in  construing  this  section  of  the  Con- 
stitution, the  court  said,  in  I'nited  States 
V.  fiermaine.  99  U.  S.  508,  25  L.  ed.  482: 
"The  Constitution  for  purposes  of  appoint- 
ment very  clearly  divides  all  its  officers  in- 
to two  classes.  The  primary  class  requires 
a  nomination  by  the  President  and  confirma- 
tion by  the  Senate,  But  foreseeing  that 
L.r..A.19l7A. 


I  when  offices  became  numerous,  and  sudden 
'  removals  necessary,  this  mode  might  be  in- 
convenient, it  was  provided  tluit,  in  regard 
to  officers  inferior  to  those  specially  men- 
tioned. Congress  might  by  law  vest  their 
appointment  in  the  President  alone,  in  the 
courts  of  law,  or  in  the  heads  of  depart- 
ments. That  all  persons  who  can  be  said 
to  hold  an  office  under  the  government 
about  to  be  established  under  the  Constitu- 
tion were  intended  to  be  included  within 
one  or  the  other  of  these  mode^  of  appoint- 
ment there  can  be  but  little  doubt." 

It  was  held  in  this  case  that,  a  surgeon 
appointed  by  the  Ci^mmissioner  of  Pensions 
was  not  a  public  officer,  because  he  was  not 
appointed  by  the  head  of  a  department. 

The  two  cases  of  United  States  v.  Hart- 
well,  6  Wall.  385,  18  L.  ed.  830,  and  United 
States  v.  Smith,  124  U.  S.  525,  31  L.  ed. 
534,  8  Sup.  Ct.  Rep.  595,  illustrate  the  ap- 
plication of  this  rule,  making  the  character 
of  the  position  to  depend  upon  the  source 
of  the  appointing  power.  In  the  first,  it 
was  held  that  a  clerk  in  the  office  of  the 
assistant  treasurer  of  the  United  States, 
appointed  with  the  approval  of  the  Secre- 
tary of  the  Treasury,  who  was  the  head  of 
the  department,  was  a  public  officer;  and 
in  the  second,  that  a  clerk  of  a  collector  of 
customs,  appointed  by  the  collector,  who 
was  not  the  head  of  a  department,  was  not 
an  officer.  In  the  latter  case  the  court  says : 
"A  clerk  of  the  collector  is  not  an  officer  of 
the  United  States,  within  the  provisions 
of  this  section;  and  it  is  only  to  persons  of 
that  rank  that  the  term  'public  officer,'  as 
there  used,  applies.  An  officer  of  the  United 
States  can  only  be  appointed  by  the  Presi- 
dent, by  and  with  the  advice  and  consent  of 
the  Senate,  or  by  a  court  of  law,  or  the  head 
of  a  department.  A  person  in  the  service 
of  the  government  who  does  not  derive  his 
position  from  one  of  these  sour'^os  is  not 
an  officer  of  the  I'nited  States,  in  the  sense 
of  the  Constitution.  This  subject  was  con- 
sidered and  determined  in  United  States  v 
Germaine,  99  U.  S.  508,  25  L.  ed.  482,  and 
in  the  recent  case  of  United  States  v.  Moua^, 
124  U.  S.  303,  31  L.  ed.  463,  8  Sup.  Ct.  Rep. 
505.  What  we  have  here  said  is  but  a  repe- 
tition of  what  was  there  authoritMively  de- 
clareci.  .  ,  .  The  case  of  United  States 
v.  Hartwell,  6  Wall.  885,  18  L.  ed.  830,  does 
not  militate  against  this  view.  The  defend- 
ant thei'e,  it  is  true,  was  a  clerk  in  the 
office  of  the  assistant  treasurer  at  Boston, 
but  his  appointment  by  that  officer  under 
the  act  of  Congress  could  only  be  made  with 
the  approbation  of  the  Secretary  of  thfl 
Treasury.  This  fact,  in  the  opinion  of  the 
court,  rendered  his  appointment  one  by 
the  head  of  the  department,  within  the  con- 
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■tiiutioBttl  providion  upon  the  subject  of  the 
appointing  power/' 

The  qaestion  wan  again  conaidored  in 
United  States  v.  Mouat,  supra,  and  the 
same  concIuKion  reached,  the  court  saying: 
"What  is  necet^sary  to  •  constitute  a  person 
an  officer  of  tlic  L-nited  States,  in  any  of  the 
various  branches  of  its  service  has  been 
very  fully  considered  by  this  court  in  Unit* 
ed  States  v.  Gennaine,  supra.  In  that  case 
it  was  disttnc*tly  pointed  out  that,  under 
the  Constitution  of  the  United  States,  all 
its  officers  were  appointed  by  the  President^ 
by  and  with  the  consent  ot  tlie  Senate,  or 
by  a  court  of  law,  or  the  head  of  a  depart- 
ment; and  the  heads  of  the  departments 
were  defined  in  that  opinion  to  be  what 
are  now  called  the  members  of  the  Cabinet. 
Unless  a  person  in  the  service  of  the  gov- 
ernment, therefore,  holds  his  piace  by  virtue 
of  an  appointment  by  the  President,  or  of 
one  of  the  courts  of  justice  or  heads  of  de- 
partments authorissed  by  law  to  make  such 
an  appointment,  he  is  not,  strictly  speak- 
ing, an  officer  of  the  United  States." 


The  rural  mail  carrier  is,  aa  wahave  seea» 
appelated  by  the  Poatmaiter  General,  a 
member  of  the  Cabinet  and  tbs  iiead  of  his 
department,  and  therefore  oomes  within  the 
claesifieation  of  officers  cMttliaed  in  the  Con- 
stitution, as  construed  by  the  Supreme 
Court  of  the  United  States;  and  tlija  posi- 
tion is  not  in  eontliot  with  State  v.  Boone, 
182  N.  C.  1108,  44  S.  E.  595,  in  which  it 
was  held  that  a  carrier  of  mails  operating 
upon  a  star  route  was  ^ot  a  public  officer, 
because  the  mail  carrier  in  that  case  was 
oeoi^ying  his  poaition  snider  contract  with 
a  contractor  of  the  government,  and  not  by 
the  appointment  of  the  head  of  any  depart- 
ment of  government,  aa  is  the  rural  mail 
carrier. 

It  was  held  in  United  States  v.  McCrory, 
33  C.  C.  A.  516,  03  U.  S.  App.  359,  91  Fed. 
296,  that  a  letter  carrier  appointed  by  the 
Postmaster  Qeneral  was  an  officer. 

We  are  therefore  of  opinion  that  his  Hon- 
or was  in  error  in  holding  that  a  rural  mail 
carrier  ia  not  an  officer. 


Annotation — Officet  witiiin  contthiitional  or  statutory  provniont  against 

holding  two  offices. 


J.  Scope,   232, 
II.  Ex  officio  powevB,  239. 

III.  General   conMUtuHotuU   provisionB 

eonatruetl  as  referring  to  eiate  o/- 
ficee,  283. 

IV.  Specipc  statutory  and  eoneHtution' 

al  provisions: 

a.  Dividing  girvemnient  of  state 
into  three  departments: 

1.  In  general t  294. 

2.  Officer   vHthrin   praviei&ns, 

23(i. 
8.  Offices   not   within   prorf- 
sionSf    287. 

h.  Prohibiting  the  holding  of 
more  thmn  ene  luerative 
office  at  the  eame  Ume : 

1.  In  ge^teral,  288. 

2.  Offices   %€ithin   provisions, 

238. 
8.  Offices   not   within  provi' 
sionSf    238. 

e.  Prohibiting  me  holding  at  the 
same  time  of  more  tlian 
one  civil  office  of  emolU' 
ment: 

t.  In  general,   288. 

2.  Offices   %cithin   provisions, 
28P. 

8*  Offices   not   within  provi- 
sio^s,    289^ 

L.R,A.iei7A. 


IV '^"Oontinued. 

d.  Prohibiting  tlie  holding  of  two 

offices  of  honor  or  profit 
at  tho  eaime  Hme: 

1.  In  general,  289. 

2.  Offices   within  provisions, 

240. 
8.  Offices   not   tvithin   provi- 
sions, 240. 

e.  Prohibiting     the     holding     of 

m^tre  than   one  office  of 

trust  or  profit  at  the  same 

time : 
i.  In  general,  240. 
2.  Offices    within  provisions, 

240. 
8.  Offioee  not.  witMn  provi' 

sions,  241. 

f.  Prohibiting  the  holding  of  any 

other  office: 

1.  In  general,   241. 

2.  Offices    n^thin   provisions, 

241. 
8,  Offices  not  within  provi- 
sions^  242. 
S^  Prohibiting  the  holding  of 
more  than  one  office  of 
profit  or  trust  under  the 
state : 

1.  Offices   within    provisions, 

242. 

2.  Offices    not'   within   provi'^ 

siens. 
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IV.-KX>ntiii«ed. 

h.  Prohibiting  the  holditig  «/  an 

office  of  honor  or  profit  under 

the  etate  by  one  holding  office 

of  honor  or  profit  under  the 

United  States,  243, 

i.  Prohibiting  the  holding  of  an 

office    of   trtist    or   profit 

under   the    state    hy    one 

holding  office  of  trust  or 

profit   under   the    United 

States: 

li  Offices   within    provisionSf 

243, 
2.  Offices  not  wiihin  provi^ 
sionSf  244* 
J.  Prohibiting  the  holding  of  an 
office  of  trust  or  profit 
under  the  state  by  one 
holding  another  offtoe  of 
trust  or  profit  under  the 
state: 

1.  Offices   tvithin    provisions^ 

244. 

2.  Offices    not    ivithin    provi^ 

Mons,  244, 
H,  Under  miscellaneous  statutory 
and  constitutional  prqvi" 
sions: 

1.  Offices   within   provisions, 

245, 

2,  Offices   not   within  provi- 

sions,   247. 

f.  Scopel 

The  discussion  here  goes  ,no  further 
than  to  point  out  what  offices  are  offices 
within  the  meaning  of  the  various  stat- 
utory and  cpnstitutional  provisions 
against  holding  two  offices;  ^nd  does  not 
go  into  the ,  question  of  the  effect,  in 
cases  where  it  is  i^9und  Ihat  the  offices 
involved  are  such '  as  come  within  the 
provisions  of  thp  statute  or  constitu- 
tional provision  involved.  That  ques- 
tion will,   doubtless,  be  practically  de- 


termined in  most  instances  by  the  terms 
or  setting  of  the  statute;  and  if  not,  by 
the  rule  at  common  law,  as  shown  in 
thp  note  in  this  volume  on  ^'Incompati- 
bility  of  offiees  at  common  law."  ^ 

This  note  is  limited  to  public  offices, 
and  cases  involving  private  offices  are 
not  included,  where  either  one  or  both 
of  the  offices  involved  are  of  a  private 
nature. 

Gases  in  which  one  of  the  offices  in 
question  is  that  of  attorney,  barrister, 
or  counselor  are  omitted,  inasmuch  as 
it  is  not  the  holding  of  the  office  that  is 
complained  of  in  such  cases,  but  the 
practice  of  the  profession.  For  in- 
stance, there  is  no  objection  to  a  judge 
being  an  attorney, — rather  the  con- 
trary,— ^but  it  is  everywhere  viewed  as 
improper,  for  a  judge  to  engage  in  the 
practice  of  his  profession  while  holding 
his  judicial  office. 

For  the  earlier  cases  on  the  right  o£ 
person  to  hold  two  judicial  positions  at 
the  same  time^  see  the  note  on  that  sub- 
ject in  a  former  volume  of  this  series.* 

In  a  large  number  of  the  cases  coming 
within  the  aeq^  of  ,thia  notev  the  eourte 
speak  of  the  inconsistency  raised  by  the 
statutory  or  constitutional  provision  be- 
tween the  offices  as  incompatibility. 
This,  of  course,  is  a  misnomer^  the 
conflict  or  inconsistency  being  the  cre- 
ation solely  >o£  the  ^statute  or  Constita* 
tign,  and  being  ^yerned'  entirely  by  the 
terms  thereof. 

//.  ^x  officio  powers. 

In  several .  cases .  involving  the  impo- 
sition, upon  the  holder  oi  one  office  of 
an  ex  officii  ppst,0|r.po$i(^9n,|  the  ex  of- 
fl,c^Qi  position  has  been  held,  not  be  an  of- 
fice, within,  the  meaning  of  that  term  as 
used  by  the  constitutional  and  statutory 
provisions  against  holding  two  offices.' 
The  reason  for  tliis  seems  to  b^  that  the 


1  Appended  to  Howard  t.  Harrington, 
ante,  211. 

SAp4»ended  to  State  v.  Jones,.  8.L.R.A. 
(N.S.)   1107. 

'An  act  creating  a  sinking-fund  commis' 
sion,  composed  of  the  governor,  .the  treasur- 
er, the  comptroller  general,  the  attorney 
general,  the  chairman  of  the  senate  finance 
comtailttee,  and  the  chatrman  of  the  house 
ways  and  means  'committee,  is  hold,  in 
l$tata  ex  reh  Ray  v.  Blease  (1913)  95  S.  C. 
403,  79  S.  G«  247,  not  to<  violate  a  constitu- 
tional provision  against  holding  two  offices 
of  honor  or  profit  at  the'same  time,  because 
"membership  in  the  commission  is  not  an 
office.'* 

In  Houston  v.  Stewart  (190;))  99  Tex.  67, 
87  8.  W.  6^3,  it  is  held  that'  a  provision  in 
a  city  charter,  crMiting  a  board  of  appraisc- 
L.K.A.1917A. 


ment,  and  proiridiiig' that  two  of  the  mem- 
bers thn'eof  shall  be  aldermen,  is  not  in 
conflict  witlx  the  c>|onat)tutk>n%l  provision 
that  no  person,  shall,  hold  at.  the  same  time 
more  than  one  civil  oflicQ  of  emolument. 
This  is  on  the  ground  that  the  charter  does 
riot  ctieate  a  new  office,  but  confers  upon 
the  aldermen  selected  to  serve  upon  the 
board  a  power  which  miglit  have  been  given 
ta  the  entire  council. 

A  statute  pioviding  that.^he  clerk  of  the 
district  court  sliall  be  ex  officio  a  member 
of  the  jury  commission  is  held,  in  State  v. 
Somnier  (1S81>  33  La.  Ann.' 237,  not  to  be 
in  violation^ of  the  oonslitutionai  prohibition 
against  holding  more  t^an  one  office  of 
profit  or  trust  at  one  time.  '*We  cannot 
agree  .  .  thai;'  this  ^legislation  con- 
fers an  additionlk}  office  to  the  clerk,"  says 
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«x  officio  positions  invx>l¥ed  io  thedd 
leases  merely  impoee  npon  the  original 
office  duties  properly  within  the  scope  of 
those  offices,  or  of  the  some  natuYe  as 
the  duties  already  belonging  to  them.  In 
other  cases,  where  the  ex  officio  posi- 
tions cannot  be  said  merely  to  impose 
additional  duties  upon  the  holder  of  the 
first  office,  the  ex  officio  post  seems  to 
be  regarded  as  an  office.^  It  not  being 
within  the  province  of  this  note  to  define 
and  diseuss  the  meaning  of  the  term 
"office,"  the  question  of  the  correctness 
or  error  of  those  decisions  cannot  be  dis- 
cussed. 


///.  Cr^ii^i'dl    couHtitutional    pvo  visions 
CQnstr%4€das  tefewring  to  state  officer. 

Most  courts  which  have  expresse<l 
their  views  on  the  subject  are  of  the 
opinion  that  general  constitutional  pro- 
visions, not  specifying  any  particular 
offices,  or  purporting  to  be  applicable  to 
the  offices  of  any  particular  governmen- 
tal subdivision,  apply  only  to  state  of- 
fices. Thus  it  has  been  held  that,  under 
constitutional  provisions  prohibiting  the 
holding  at  the  same  time  of  more  than 
one  civil  office  of  emolument,^  more  than 
one  office  of  trust  or  profit,*  or  more 
than    one    lucrative    office,^   only    state 


the  court.  "It  only  imposes  additional 
duties  and  functions  to  the  cleiiv,  who  can- 
not be  chargeil  for  tliat  reason  as  holding 
more  than  one  office.  The  duty  of  assisting 
the  jury  commissioners  in  the  drawing  of 
tlie  jury  is  made  part  of  his  duties  as  clerk, 
and  he  receives  no  appointment  or  com- 
mission as  j»iry  commissioner  from  any 
source.'* 

A  statute  making  county  commissioners 
ex  officio  road  commissioners  and  superin- 
tendents is  held,  in  Bluitt  v.  State  (1009) 
56  Tex  Crira.  Rep.  525,  121  S.  W.  168,  not 
to  create  or  impose  on  a  county  commission- 
er another  civil  office  of  emolument,  within 
the  constitutional  provision  prohibiting  the 
holding  at  the  same  time  of  more  than  one 
civil  office  of  emolument.  "The  commission- 
♦Tft'  court  and  the  commissioners  them- 
selves are  charged  by  law  with  the  duty, 
authority,  and  obligation  of  giving  atten- 
tion to  all  matters  afTecting  public  roads, 
in  their  respective  counties;  and  the 
duties  imposed  on  the  commissioners  .  .  . 
by  this  act  came  reasonably  .  .  .  with- 
in the  general  scope  of  their  duties  under 
the  law." 

And  it  is  held  in  State  v.  Potterfield 
(1896)  47  S.  C.  76,  25  S.  E.  39,  that  member- 
ship  by  the  governor  ex  officio  on  a  state 
board  of  control  is  not  an  office,  in  the 
sense  of  the  term  used  in  a  constitutional 
provision,  that  "no  person  while  governor 
-hall  hold  any  other  office  or  commission 
under  this  state." 

And  see  Pearcp  v.  Stephens  (1897)  18 
App.  Div.  101,  45  W.  Y.  Supp.  422,  affirmed 
without  opiniori  in  (1897)  153  N.  Y.  673, 
48  N.  E.  1106,  infra,  footnote,  85. 

4 State  v.  Lord  (1907)  145  N.  C.  479,  59 
S.  E.  656,  infra,  footnote  107;  Pacific  Exp. 
Co.  V.  Cornell  (1899)  69  Neb.  364,  81  N. 
W.  377.  infra,  footnote  25;  Re  Appointment 
of  Re  visor  (1910)  141  Wis.  592,  124  N.  W. 
670,  18  Ann.  Cas.  1176,  124  N.  W.  670, 
infra,  footnote  24;  Bouanchaud  v.  D'Hebert 
(1860)  21  La.  Ann.  138,  infra,  footnote  71 5 
Willis  v.  Owen  (1875)  43  Tex.  41,  infra, 
footnote  110;  Oallaham  v.  Marshall  (1914) 
127  C.  0.  A.  48,  210  Pcd.  230,  infra,  foot- 
note 130. 

•  Without  expressing  an  opinion  on  the 
<|ue6tion  whether  or  not  the  post  of  parish 
tax  collector  is  an  office,  it  is  held  in  Dorsey 
L.R.A.1917A. 


y.  Vaughan  (1850)  6  La.  Ann.  156,  that,  if 
it  is  an  office,  it  is  a  municipal  office,  and 
not  within  the  provision  of  a  constitutional 
clause  which  says  that  '*no  person  shall  hold 
or  exercise  at  the  same  time  more  than  one 
civil  office  of  emolument;"  and  consequent* 
ly  that  one  may  at  the  same  time  be  tax 
collector  and  slieriflf.  "The  incompatibility 
contemplated  by  tlie  Constitution  is,"  ac- 
cording to  the  court,  "the  holding  of  two 
state  offices." 

And  upon*  similar  facts,  the  same  con- 
clusion is  reached  in  Hood  v.  Dahlgreen 
(1851)  6  La.  Ann.  175. 

eit  is  held  in  State  v.  Taylor  (1892)  44 
La.  Ann.  783,  11  So.  132,  that  membership 
in  a  city  council  is  not  a  state  office,  and 
that  the  constitutional  prohibition  against 
exercising  more  than  one  office  of  trust  or 
profit  at  the  same  time,  consequently  does 
not  operate  to  make  it  improper  to  hold  at 
the  same  time  that  office  and  that  of  jury 
commissioners,  inasmuch  as  the  constitu- 
tional provision  "has  reference  only  to 
holding  at  the  same  time  two  state  offices." 
In  the  same  case,  "state  office"  is  defined  as 
one  "created  by  the  legislature,  or  .  .  . 
established  in  the  first  instance  by  the 
Constitution." 

And  this  clause  of  the  Constitution  was 
again  held  to  apply  only  to  state  offices, 
and  not  to  include  those  of  municipalities, 
in  State  v.  Phenix  (1914)  184  La.  329,  64 
So.  129,  where  the  officers  of  district  at- 
torney" and  city  attorney  are  held  to  be 
consistent  thereunder. 

7  In  Chambers  v.  State  (1891)  127  Ind. 
365,  11  L.R.A.  613,  26  N.  E.  893,  it  is  said: 
"It  must,  therefore,  be  regarded  as  the 
settled  law  of  this  state  that  if  an  office 
is  purely  numicipal,  the  officer  not  being 
charged  with  any  duties  under  the  laws  of 
the  state,  he  is  not  an  officer  .  .  .  but 
if  the  officer  be  charged  with  any  duties 
under  the  laws  of  the  state,  and  for  which 
he  is  entitled  to  compensation,  the  office  is 
a  lucrative  office  within  the  meaning  of  the 
Constitution.  This,  although  it  may  be  a 
narrow  construction  of  the  Constitution, 
must  be  regarded  as  settled."  The  court 
then  holds  that,  inasmuch  as  a  school  trus- 
tee has  certain  duties  imposed  upon  him 
by  stattf  statute,  although  he  is  elected  by 
the  city  or  town  council,  his  is  a  lucrative 
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offices  are  meant.  Only  one  court  ha^ 
taken  the  opposite  vi^w.*  In  that  case, 
the  Constitution  prohibited  the  holding 
of  two  offices  of  honor  or  profit  at  the 
same  time.  For  the  eases  in  which  these 
provisions  have  been  applied  without 
raising  the  point  here  under  discussion, 
reference  is  made  to  subsequent  .  sec- 
tions of  this  note.^  The  conclusions 
reached  in  some  of  those  cases  are  hard- 
ly in  accordance  with  the  principle  set 
out  above. 

A  somewhat  similar  question  ai'ises 
under  constitutional  provisions  dividing 
the  government  of  the  state  into  three 
departments  and  prohibiting  the  exer- 
cise of  the  functions  of  one  department 
by  an  officer  of  either  of  the  others. 
The  general  question  of  what  offices  are 
included  under  such  provisions  is  treated 
later  on  in  this  note.^® 


IV,  Specific  statutory  and  otmsUtutio^xai 

provisioms. 

a.  Dividing  govemm/ent  of  state  into 
three  departments^ 

X.  In  general. 

It  has  been  held,  in  several  jurisdic- 
tions, that  constitutional  provisions  di- 
viding the  government  of  the  state  into 
three  departments,  and  prohibiting  the 
exercise  of  the  functions  of  one  depart- 
ment by  an  officer  of  either  of  the 
others,  apply  only  to  the  departments  of 
the  state  government,  and,  consequently, 
only  to  such  offices  as  come  within  the 
scope  of  the  departments,  as  expressly 
defined  and  limited  by  the  Constitu- 
tion.** While  no  court  has  specifically 
denied  the  propriety  of  this  rule,  the 
conclusions   reached    in   several   of    the 


office  within  the  meaning  of  the  Constitu- 
tion, and  that  he  cannot  at  the  Bame  time 
be  trustee  of  the  Institute  for  the  Edu- 
cation of  the  Deaf  and  Dumb. 

And  this  case  is  followed  in  Wells  v. 
State  (1010)  175  Ind.  380,  94  N.  E.  321, 
Ann.  Cas.  1913C,  86,  in  which  the  office  of 
soliool  trustee  is  held  to  be  a  lucrative  office 
within  the  meaning  of  the .  Constitution, 
and  not  tenable  at  the  same  time  with  the 
office  of  deputy  county  auditor. 

In  SUte  ex  rel.  Piatt  v.  Kirk  (1873)  44 
Ind.  401,  15  Am.  Rep.  239,  it  is  held  that, 
while  the  office  of  city  councilman  is  a 
lucrative  office,  it  does  not  come  within  the 
meaning  of  the  constitutional  prohibition 
against  holding  more  than  one  lucrative  of- 
fice at  the  same  time,  inasmuch  as  it  is 
strictly  a  mmiicipal,  and  not  a  state,  of> 
iice;  and  it  is  held  that  the  directorship  of 
the  state  prison  is  tenable  at  the  same  time 
therewith. 

And,  on  the  ground  that  the  office  of 
mayor  is  a  state  office,  by  reason  of  certain 
state  duties  imposed  thereupon  by  state 
law,  it  is  held  in  Howard  v.  Shoemaker 
(1871)  35  Ind.  Ill,  that  it  is  a  lucrative  of- 
fice within  the  meaning  of  the  constitu- 
tional provision,  and  therefore  not  tenable 
at  the  same  time  with  the  office  of  prison 
director. 

i  In  construing  a  constitutional  provision 
to  the  efi'ect  that  "no  person  shall  hold  two 
offices  of  honor  or  profit  at  the  same  time," 
the  South  Carolina  court,  in  Darling  y. 
Brunson  (1912)  94  S.  C.  207,  77  S.  E.  860, 
refuses  for  the  following  reason  to  make  a 
distinction  between  state  and  municipal 
offices:  "We  are  aware  that  a  number  of 
authorities  may  be  cited,  holding  that 
constitutional  provisions  against  holding 
two  offices  at  the  same  time  apply  to  state 
offices,  and  not  to  offices  of  a  municipality. 
On  examination  of  these  cases,  it  will  be 
found  that  in  most  of  them  >  the  constitu- 
tional provisions  construed  use  the  words 
L.R.Aa9nA. 


'state  offices,'  or  by  some  similar  expression 
give  countenance  to  the  distinction." 

» Infra,  IV.  b,  IV.  c,  IV.  d,  and  IV.  e. 

JO  Infra,  footnote  11,  and  the  text  to 
which  it  is  appended. 

"In  Santo  v.  State  (1855)  2  Iowa,  1(J5, 
63  Am,  Dec.  487,  it  is  held  that  a  charter 
provision  conferring  upon  the  mayor  of  a 
city  the  jurisdiction  of  a  justice  of  the 
peace  is  not  in  violation  of  the  section  of 
the  Constitution  whicli  says  that  no  person 
charged  with  the  exercise  of  powers  proper- 
ly belonging  to  one  of  the  governmental  de- 
partments shall  exercise  any  functions 
appertaining  to  either  of  the  others-  The 
court  says  that  the  departments  referred  to 
in  the  Constitution  "are  the  departments  of 
the  government  of  the  state  of  Iowa.  The 
mayor  of  the  city  of  Keokuk  is  not  a  part 
of  the  government  of  Iowa.  He  exercises 
none  of  the  functions  belonging  to  that  de- 
partmeut;  whatever  executive  offices  he  may 
perform  pertain  to  him  only  as  an  officer  of 
that  corporation." 

Where  the  statute  creating  the  commis- 
sion form  of  government  for  certain  cities 
provides  that  such  boards  of  commissioners 
shall  not  possess  any  powers  of  the  state» 
and  that  their  offices  shall  not  be  state 
offices,  the  constitutional  provision  against 
the  exercise  of  the  powers  of  one  branch  of 
the  government  by  the  officers  of  another  ia 
not  violated  by  the  appointment  of  a  judge 
of  the  circuit  court  as  commissioner  of  a 
city  having  such  form  of  government. 
State  ex  rel.  Wilkinson  v.  Lane  (1913)  181 
Ala.  646,  62  $o.  31. 

In  People  ex  veU  Atty.  Gen.  v»  Provines 
(1868)  34  Cal.  520,  the  court  adopts  the 
view  that  the  provision  of  the  Constitu- 
tion prohibiting  the  exercise  of  the  func- 
tions of  one  department  of  the  government 
by  officers  of  another  department  applies 
only  to  tlie  departments  of  the  state  govern- 
ment as  expressly  defined  and  limited  in  the 
Constitution.     After  overruling    and    criti- 
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eases   are    hafrdly  in   accordanoe  there- 
with." 

For  a  discttflsion  of  the  somewhat  sim* 
ilar  question,  which  arises  in  the  case  ot 
general  constitutional  provisions  not 
specifying  any  particular  offices  or  pur- 
porting to  be  applicable  to  the  offices  of 
any  particular  governmental  subdivi- 
sion, reference  is  made  to  an  earlier  sec- 
tion of  this  note.** 


2.  Ofiiees  within  'provisitins. 

Under  constitutional  provisions  divid- 
ing the  government  of  the  state  into  three 
departments,  and  prohibiting  the  exer- 
cise of  the  functions  of  one  department 
by  an  officer  of  either  of  the  others,  it  has 
been  held  that  one  may  not  at  the  same 
time  hold  the  following  offices:  Coun- 
ty supervisor  and  levee  commissioner;  ** 


cising  a  number  of  the  earlier  eases  decided 
in  the  same  jurisdiction,  which  took  the 
view  that  the  constitutional  provieion  ap- 
plied to  muaioipal,  county,  and  miscei- 
laneous  offices,  aa  weil  as  those  belonging 
to  the  departments  provided  for  in  the 
Constitution,  the  court  says:  "The  creation 
and  regulation  of  local  and  aubordinate 
governments,  such  as  county,  city,  and 
town  governments,  is  not  attempted  in  the 
Constitution.  .  .  .  When,  therefore,  the 
Constitution  is  speakhig  of  the  'powers  of 
government/  and  engaged  in  the  work  of 
distributing  them  to  different  departments, 
and  securing  absolute  independence  to  each 
department  by  providing  that  eaoh  shall  be 
worked  and  managed  by  a  different  set  or 
class  of  individnals,  of  what  govenunent  is 
it  talking?  Certainly ' not  of  town,  city, 
village,  or  county  governments,  winch  it 
does  not  undertake  to  organise,  which  are 
not  being  establisJied,  but  are  to  be  estab- 
lished  hereafter  by  a  body  which  the  Con- 
stitution is  at  the  tinie  creating  and-  organ- 
izing. Obviously,  it  is  talking  about  the 
jrovemment  upon  whaoli  it  is  at  work,  and 
it  is  the  powera  of  that  government  alone 
which  it  is  dedariiig,  distributing,  and 
guarding;  that  is  to  say,  the  state  govern- 
ment, as  contradistinguished  from  those 
which  are  to  be  hereafter  created  by  legis- 
lative will,  merely  as  the  incidents  and 
auxiliaries  of  the  former.  The  departments, 
therefore,  of  which  it  speaks,  and  in  re* 
spect  to  which  it  provides  that  no  person 
employed  in  one  shall  Ije  employed  in  either 
of  the  other  two,  are  the  departments  of 
the  state  government,  as  expressly  deiined 
and  limited  in  the  Constitution;  and  its 
meaning  is  that  no  members  of  the  legis- 
lative department,  as  there  defined,  shall  at 
the  same  titnobe  a  member  oi  the  eKoeHtive 
or  judicial  departments,  as  there  deifinei, 
and  vice  versa."  Tn  this  case  it  is  apecifical- 
Iv  held  that  the  office  of  police  eommissioner 
not  being  an  office  belonging  to  one  of  the 
departments  of  the  state  as  deflned  in  the 
Constitution,  it  is  not  incompatible  with 
the  office  of  police  judge,  which  is  an  office 
helongijBg  to  the  judicial  department  of  the 
state. 

The  preceding  overrules,  among  others 
of  a  long  line  of  cases,  Pec^le  ex  rel.  Sim- 
mons V.  Sanderson  (1866)  30  Cal.  160,  in 
which  it  had  been  held  that  the  eonstitn- 
tional  provision  under  discussion  made  im- 
proper the  imposition  upon  the  chief  justice 
of  the  supreme  court  ex  officio  tlie  oAioe  of 
trustee  of  the  state-  law  library.  In  over- 
ruling this  Case,'  the  court,  in  the  later 
L.R.A.1917A. 


case,  says:  ''As  we  now  understand  the 
question,  tliere  is  no  constitutional  reason 
why  the  chief  justice  of  this  court  cannot 
also  hold  the  office  of  trustee  of  the  state 
library  and  exercise  its  functions, — Uie  lat- 
ter office  not  pertaining  ...  to  either 
the  legislative  or  executive  departments,  in 
the  sense  of  the  third  article  of  the  Consti- 
tution." 

Uridias  v.,  Morrill  (1863)  22  CaL  474,  is 
another  of  the  cases  overruled  by  People  v. 
Province.  In  that  case  it  was  held  that, 
where  the  constitutional  provision  excepts 
such  cases  as  are  thereinafter  cxprcsslv 
directed  or  permitted,  and  it  is  subsequently 
provided  in  tlic  Constitution  that  the  legis- 
lature may  establish  such  municipal  courts 
as  may  be  deemed  necessary,  a  statute*  con- 
ferring on  the  mayor  the  duties  of  a  justice 
of  the  peace  is  not  unconstitutional,  tiie 
court  thus  resulting  being  a  municipal 
court  witUiii  Uie  meaning  of  the  cotistitu- 
tioiml  ]>ruvisioii.  In  People  v.  Pro  vines 
(Cal.)  supra«  the  court  says,  with  respect  to 
this  case;  "The  judgment  in  I'ridius  v. 
Morrill  is  consistent  with  our  views,  but 
in  the  grounds  upon  which  it  w.is  put  the 
same  ^ror  waa  committed  which  we  have 
noticed.  ...  In  our  judgment,  there  is 
nothing  in  the  general  rule  declared  in  the 
third  article  [with  respect  to  the  division  of 
the  departments  of  government]  which 
made  it  necessary  to  resort  to  the  ex- 
pediency of  holding  that  tlie  last  clause  of 
the  6rst  section  of  article  VI.  presents  one 
of  the  oases  referred  to  in  the  exception  of 
the  third  article — a  proposition  manifestly 
untenable,  for  the  first  section  of  the  sixth 
article  does  not  confer  upon  the  legislature 
other  than  legislative  functions,  and  hence 
the  power  there  conferred  obviously  cannot 
he  within  the  exception  to  tiie  third. anticle." 

And  see  Com.  v.  Kirby  (1849)  3  Cush 
(Ifiass.).  577,  infra,  footnote  28. 

w  Infra,  IV.  a,  2. 

W  Supra,  III* 

14  Under  a  Constitution  dividing  the 
powers  of  the  state  into^  three  departments, 
and  declaring  that  no  peraoA  in  one  de- 
partment shall  exercise  any  power  prop- 
erly belonging  to  either  of .  the.  Othei^ 
and  that  th('  aocoptaace  of  an  office 
in  one  department  shali  vacate  all  offices 
held  in  either  of  the  other  departments^, 
where  it  is  further  declared  by  sueh  Consti- 
tution that  boards  of  county  supervisors 
are  part  of  the  judicial  department,  and 
certain  of  the  levee  districts  are  referred  to 
aa  a  part  of  the  state  govensjnent  in  the 
same  instnimenty  the  boatd  .of  Icfvee  com* 
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justice  of  the  pea<ie  and  mayor  ^^^  po- 
lice judge  and  mayor ;  ^*  justice  of  the 
peace  and  coroner;  "  deputy  sheriff  and 
justice  of  the  peace ;  ^*  sheriff  and  justice 


of  the  peace ;  ^'  epnstable  and  justice  of 
the  peace  ;^  state  treasurer  and  justice 
of  the  peace ;  '^  sheriff  and  member  of 
general  assembly ;  ^  or  chief  justice  of 


uiissioners  belongs  to  the  executive  depart- 
ment, and  the  acceptance  by  a  county  super* 
vi:4or  of  membership  on  a  board  of  tevee 
pommisMoners  at  once  vacates  the  office  of 
supervisor.  Haley  v.  State  (1015)  108 
Miss.  890,  67  So.  498. 

1*  And  under  a  Constitution  dividing  the 
government  into  three  departments,  and 
providing  that  "no  person  or  collection  of 
persons,  being  one  or  belonging  to  one  of 
these  departments,  shall  exercise  any  power 
properly  belonging  to  either  of  the  others," 
and  that  "the  acceptance  of  an  office  in 
either  of  said  departments  shall,  of  itself, 
and  at  once,  vacate  anv  and  all  offices  held 
by  the  person  so  accepting  in  either  of  the 
other  departments/*  the  offices  of  justice  of 
the  peace  and  mayor  are  not  tenable  at  the 
same  time;  and  the  acceptance  of  the  office 
of  mayor  by  a  justice  of  the  peace  is,  of 
itself,  a  vacation  of  the  first  office.  State 
ex  rei.  Fletcher  v.  Armstrong  (1907)  01 
Miss.  513,  44  So.  800. 

W  See  Howard  v.  Harrington  (Me.)  ante, 
211,  in  which  the  court,  while  apparently  of 
the  opinion  that  the  mayor  of  a  city  in 
that  state,  being  charged  with  certain  duties 
which  concern  the  general  public,  belongs 
to  the"  executive  department  of  the  state, 
refuses  to  rest  its  decision  holding  the 
ofHces  of  police  judge  and  mayor  incom- 
patible upon  that  ground,  but  resorts  to 
the  common-law  rule  against  incompatibil- 
ity. 

"In  Godwin  v.  Gregg  (1848)  28  Me.  188, 
48  Am.  Dec.  489,  it  is  held  obiter  that  the 
offices  of  justice  of  the  peace  and  coroner 
are  not  tenable  at  the  same  time,  under  the 
clause  of  the  Constitution  dividing  the 
government  into  three  departments. 

Tt  is  said  in  Opinion  of  Justices  (1825) 
3  Me.  484.  that,  under  the  constitutional 
provision  that  no  person  belonging  to  one 
of  the  departments  of  the  government  shall 
exercise  any  of  the  powers  properly  belong- 
ing to  either  of  the  others,  "no  person  can 
.  .  .  of  right  hold  and  exercise,  at  the 
same  time,  the  several  offices  of  deputy 
sheriff  and  justice  of  the  peace,"  or  "the 
several  offices  of  sheriff  and  justice  of  the 
peace,**  or  "the  several  offices  of  coroner  and 
justice  of  the  peace.** 

!•  Opinion  of  Justices  (Me.)  supra,  foot- 
note 17. 

And  under  the  same  constitutionnl  pro- 
vision, it  is  held,  in  subsequent  cases,  that 
the  offices  of  justice  of  the  peace  and  deputy 
sheriflT  are  not  tenable  at  the  same  tim^. 
Bamford  v.  Melvin  (1830)  7  Me.  14;  Stubbs 
V.  Lee  (1874)  64  Me.  195.  18  Am.  Rep.  251. 

In  Wilson  v.  King  (1823)  3  Litt.  (Ky.) 
457,  14  Am.  Dec.  84,  it  is  held  that  under 
•'the  constitutional  principle,  which  forbids 
the  combination  of  executive  and  judicial 
powers  in  the  same  person,'*  the  offices  of 
deputy  sherifT  and  justice  of  the  peace  are 
not  tenable  at  the  same  time. 
L.R.A.1917A. 


And  under  a  similar  constitutional  pro- 
vision, it  is  held  in  State  Bank  v.  Gurran 
(1849)  10  Ark.  142,  that  the  officers  of 
justice  of  the  peace  and  deputy  sheriff  are 
not  tenable  at  the  same  time,  the  former 
being  a  judicial  office  and  the  latter  an  ex- 
ecutive office.  Goncerning  a  suggested  dis- 
tinction between  sheriffs  And  deputy  sheriffs 
with  respect  to  this  rule,  the  court  says: 
"It  is  true  that  the  deputy  derives  his  au* 
thority  to  act  by  the  appointment  of  the 
principal  with  the  approval  of  the  court, 
and  that  the  principal  is  responsible  for  the 
faithful  discharge  of  the  duties  of  the  of- 
fice. But  then  the  power  which  is  conferred 
upon  the  deputy  is  co-extonsive  with  that 
of  sheriff,  and  it  is  the  exercise  of  that 
power  which  is  prohibited  by  the  Constitu- 
tion. .  .  .  The  duties  and  powers  of  the 
sheriff  and  his  deputies  are  the  same,  and 
the  inducements  and  temptations  are  alike 
held  out  to  either,  to  depart  from  an  im- 
partial and  faithful  discharge  of  official 
dutv.*' 

19  Opinion  of  Justices  (Me.)  supra,  foot- 
note 17. 

And  it  is  held  in  Richardson  v.  Justices 
(1802)  Sneed  (Ky.)  172,  that,  under  a 
constitutional  provision  dividing  the  govern- 
ment into  three  departments,  and  prohibit- 
ing the  exercise  of  the  power  belong- 
ing to  any  one  of  such  departments  by 
any  person  holding  an  office  under  an  ther 
of  such  departments,  the  offices  of  sheriff 
and  justice  of  the  peace  are  not  tenable 
at  the  same  time,  the  former  belonging  to 
the  executive  department  and  the  latter  to 
the  judicial   department. 

«0  While  the  court  in  Pooler  v.  Reed 
(1882)  73  Me.  129,  fails  specifically  to 
designate  any  section  of  the  Constitution 
as  the  basis  of  its  decision,  the  case  of 
Stubbs  V.  Lee  (Me.)  supra,  footnote  18,  is 
cited  as  authority  for  the  statement  that  a 
constable's  "accepti;nce  of  the  office  of  jus- 
tice of  the  peace,  after  his  election  and 
qualification  as  constable,  must  be  held  to 
be  a  surrender  of  the  office  of  constable.*' 

And  see  Johnson  v.  McGinly  (1884)  76 
Me.  432,  in  which,  on  the  mere  authority  of 
the  preceding  case,  it  is  held  that  a  justice 
of  the  peace  vacated  his  office  by  the  ac- 
ceptance of  the  office  of  constable. 

Slit  is  held  in  State  v.  Hutt  (1840)  2 
Ark.  282,  that,  under  a  eonstitutional  pro- 
vision to  the  effect  that  "the  powers  of  the 
government  .  .  .  shall  be  divided  into 
three  distinct  departments,  each  of  them  to 
be  confined  to  a  separate  body  of  magis- 
tracy,'* and  that  "no  person,  or  coUectioB  of 
persons,  being  of  one  of  those  departments, 
shall  exercise  any  power  belonging  to  either 
of  the  others,*'  the  offices  of  justice  of  the 
peace  and  treasurer  of  the  state  are  not 
tenable  at  the  same  time,  the  former  being 
a  judicial,  and  the  latter  an  exeentive,  officer. 

s>  Membership  in  the  General  Assembly  is 
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the  supreme  court  and  trustee  of  the 
state  law  library.''  This  last  case,  how- 
ever,  has  been  specifically  overruled. 

S.  Offices  not  within  provisions. 

Under  constitutional  provisions  divid- 
ing the  government  of  the  stale  into 
three  departments  and  prohibiting  the 
exercise  of  the  functions  of  one  depart- 


ment by  an  officer  of  either  of  the  others, 
one  may  at  the  same  time  hold  the  fol- 
lowing offices:  Supreme  court  judge  and 
trustee  of  state  law  library ;  **  state  ex- 
ecutive officer  and  member  of  board  of 
transportation;'^  sheriff  and  tax  col- 
lector;'® county  attorney  and  notary 
public ;  ^  justice  of  the  peace  and  con- 
'  stable ; "  deputy  circuit  clerk  and  coun- 
ty supervisor;  *•  mayor  and  justice  of 


held  in  Scott  v.  Strobach  (1873)  49  Ala. 
477,  not  to  be  tenablo  at  the  same  time  xv'ith 
the  office  of  sheriff,  under  a  general  constitu- 
tional provision  which  declares:  **The 
powers  of  the  government  of  the  state  of 
Alabama  shall  be  divided  into  three  distinct 
departments,  eadk  of  which  shall  be  con- 
fided to  a  ficparate  body  of  magistracy,  to 
wit:  Those  which  are  legislative,  to  one; 
those  which  are  executive  to  another;  and 
those  which  are  judicial  to  another.  No 
person,  or  collection  of  persons,  being  of  one 
of  these  departments,  shall  exercise  any 
power  properly  belonging  to  another  ex- 
cept in  the  instances  hereinafter  expressly 
directed  or  provided." 

26  People  ex  rel.  Simmons  v.  Sanderson 
(1866)   30  Cal.  180,  supra,  footnote  11. 

•*  Neither  a  constitutional  provision  di- 
viding the  governmental  powers  into  three 
parts,  nor  one  providing  that  judges  of  the 
supreme  court  '^shall  hold  no  oflice  of  public 
trust,  except  a  judicial  office,"  during  their 
terms,  is  violated  by  a  statute  making  them 
ox  otficio  trustees  of  the  state  law  library. 
Re  Appointment  of  Revisor  (1010)  141  Wis. 
592,  124  N.  W.  670,  18  Ann.  Cas.  1176. 
This  is  on  the  ground  that  the  duties  im- 
posed are  ministerial  and  administrative 
duties,  which  may  properly  be  imposed  ^ 
upon  the  judiciary,  because  they  are  either  | 
helpful  or  necessary  in  the  performance  of 
the  purely  judicial  duties  of  the  court. 

And  see  People  ex  rel.  Simmons  v.  Sander- 
son (1866)  30  Ca).  160,  supra,  footnote  11. 

88  And  under  a  eon«titutional  prohibition 
against  the  officers  of  one  department  of 
the  government  exercising  any  power  be* 
longing  to  either  of  the  otners,  it  is  held 
that  a  statute  making  certain  of  the  ex- 
ecutive officers  of  the  state  members  of  a 
board  of  transportation  is  not  unconstitu- 
tional, the  duties  of  the  board  being  also  ex- 
ecutive. Pacific  Kxp.  Ck).  v.  Cornell  (1800) 
59  Neb.  364,  81  N.  W.  377. 

And  see.  in  connection  with  the  previous 
ease,  Re  Railroad  Comra.  (1884)  15  Neb. 
679   50  N.  W.  276. 

« It  is  iieW'  in  Merrill  v.  Gorham  (1856)  6 
Cal.  41,  that  a  sheriff  is  not  a  judicial  but  a 
ministerial  officer,  and  that,  consequcutly,  a 
constitutional  provision  dividing  the  govern- 
ment into  three  departments,  and  prohibit- 
ing to  one  department  the  exercise  of  the 
functions  of  any  other,  does  not  make  im- 
proper the  consolidation,  of  the  officers  of 
sherifT  and  tax  collector.  ?>peaking  of  the 
nature  of  the  office  of  sheriff,  the  court 
says :  ► ,  **T]ie  fact  that  bis  election  is  pro- 
vided for  in  tbat  article  of  the  Consti- 
J..R.A.1917A. 


tution  which  treats  of  the*  judicial  depart- 
ment of  the  government  from  exercising  any 
character  as  a  judicial  officer.  Anciently 
sheriffs  exercisetl  a  variety  of  judicial  func- 
tions; but  their  jurisdiction  to  hear  and  de- 
termine controversies  was  gradually  taken 
away  by  acts  of  Parliament,  until  they  were 
restricted  almost  entirely  to  the  perform- 
ance of  ministerial  duties.  In  this  latter 
sense  they  are  regarded  in  the  United 
States,  and  particularly  by  the  laws  of  this 
state,  which  have  not  as.^^iffned  to  them  the 
performance  of  any  judicial  duties  what- 
ever." 

fi'  And  under  the  constitutional  prohi- 
bition prohibiting  the  officers  of  one  depart- 
ment of  the  government  from  exercising  any 
powers  belonging  to  either  of  the  other  de- 
partments, it  IS  held  in  State  v.  Jackson 
(1800)  9  Mont.  508,  24  Pac.  213,  that  the 
officers  of  county  attorney  and  notary  pub- 
lic are  tenable  at  the  same  time. 

S8  In  Maaaaohusetts  the  constitutioiml 
provision  is  as  follows:  *'ln  the  govern^ 
ment  of  this  commonwealth,  tlie  legislative 
department  shall  never  exercise  the  ex- 
ecutive and  judicial  powers,  or  either  of 
them:  the  e.vccutive  shall  never  exercise  the 
legislative  and  judicial  powers,  or  either  of 
them:  Che  judicial  shall  never  exercise  the 
legi.«Iativc  and  executive  powers,  or  either 
of  them."  In  holding  the  offices  of  justice  of 
the  peace  and  constable  tenable  at  the  same 
time  thereunder,  the  court,  in  Com.  v.  Kirbv 
(1849)  2  Cush.  (Mass.)  577,  says:  '^The 
provisions  of  this  article  are  general  in 
their  terms,  expressive  only  of  a  principle, 
and  not  intended  to  mark  with  preci<«ion  the 
incompatibility  of  different  offices.  The 
article  must  have  been  so  understood  by  the 
framers  of  the  Constitution,  as  in  other 
parts  of  that  instrument  certain  officers  are 
enumerated  and  their  incom()atibility  direct- 
ly declared.  It  has  never  been  supposed 
that  persons  holding  minor  offices  a])per- 
taining  to  tha  executive  de])artment  of  the 
government,  such  as  deputy  sheriffs,  consta- 
bles, or  coroners,  were  thereby  disqualifletl 
from  holding  seats  in  the  legislature.  The 
same  was  formerly  true  of  the  judges  of  the 
court  of  common  pleas,  who  frequently  held 
the  office  of  senator  or  representative  while 
in  commission  as  judges,  and  were  only  dis- 
qualified by  the  statute"  and  constitutional 
amendment. 

29  Tlie  offices  of  deputy  circuit  clerk  and 
county  supervisor  both  belong  to  the  judicial 
department  of  the  government,  and  an  ac- 
ceptance of  the  former  does  not  amotnit  to 
a  vacation  of  the  latter,  under  the  constHu- 
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the  peace ;  ^  circuit  judge  and  member 
of  commiasion  governing  city ;  '^  and 
police  commissioner  and  police  judge.^* 

b,  RrohihiUng  the  holding  of  more 
than  one  Uict'fUive  ofjtce  at  the  same 
time, 

i.  In  fjeneral. 

It  has  been  held,  in  several  cases  fall- 
ing under  a  constitutional  provision  of 
this  kind,  that  it  applies  only  to  state 
oflfices.^  That  point  is  discussed,  in  con- 
nection with  other  constitutional  pro- 
visions of  a  general  nature,  not  specify- 
ing any  particular  offices,  or  purporting 
to  be  applicable  to  any  particular  gov- 
ernmental subdivision,  in  a  previous  sec- 
tion of  this  note.**  While  no  court  has 
specifically  denied  the  propriety  of  this 
rule,  in  connection  with  the  provision 
here  under  discussion,  the  conclusions 
reached  in  several  of  the  cases  are  hardly 
in  accordance  therewith.** 


2,  Offlcea  ivithin  provisions. 

Under  constitutional  provisions  pro- 
hibiting the  holding  of  more  than  one 
lucrative  office  at  the  same  time,  the  fol- 
lowing offices  may  not  be  held  at  ouce 
by  the  same  person:  Mayor  and  prison 
director;  ^  school  trustee  and  deputy 
county  auditor ;  ^  school  trustee  and 
trustee  of  institution  for  education  of 
the  deaf  and  dumb;  '*  deputy  sheriff  and 
constable;*^  state  senator  and  assistant 
to  the  corporation  commissioner;**^  post- 
master and  township  trustee;*^  post- 
master and  school  trustee ;  *^  supreme 
court  reporter  and  colonel  of  volun- 
teers ;  *•  county  auditor  and  major  of 
volunteers ;  **  county  recorder  and  coun- 
ty commissioner ;  **  or  township  trustee 
and  supervisor  of  a  road  district.** 

3,  OfH^es  not  within  provisions. 

It  has  been  held  that,  under  constitu- 
tional provisions  prohibiting  the  holding 
of  more  than  one  lucrative  office  at  the 
same  time,  the  following  offices  may  be 


tional  provi8ion  which  prohibits  any  of  tho 
officers  of  one  department  of  the  government 
from  exercising  any  power  belonging  to  any 
of  the  other  departments.  State  v.  Feible- 
man  (1873)  28  Ark.  424. 

»0  Santo  v.  State  (1855)  2  Iowa,  165,  63 
Am.  Pee.  487,  supra,  footnote  11;  Uridiaa 
v.  Morrill  (1863)  22  Cal.  474,  supra,  foot- 
note 11. 

SI  State  ex  rel,  Wilkinson  v.  Lane  (1013) 
181  Ala.  646,  62  So.  31,  Rupra,  footnote  11. 

32  People  ex  rel.  Atty.  Gen.  v.  Provines 
(1868-)   34  Cal.  520,  supra,  footnote  11. 

3a  Chambers  v.  State  (1891)  127  Ind.  365, 
11  L.R.A.  6X3,  26  N.  E.  803,  supra,  footnote 
?;  Wells  V.  State  (1910)  175  Ind.  380,  94 
N.  E.  121,  Ann.  Cas.  1013C,  86,  supra,  foot- 
note 7;  State  ex  rel.  Piatt  v.  Kirk  (1873)  44 
Ind.  401. 15  Am.  Rep.  239,  supra,  footnote  7; 
Howard  v.  Shoemaker  (1871)  35  Ind.  Ill, 
suora,  footnote  7. 

34  Supra,  III. 

85  Infra,  IV.  b,  2. 

36  Howard  v.  Shoemaker  (1871)  35  Ind. 
Ill,  supra,  footnote  7. 

87  Wells  V.  State  (1010)  175  Ind.  380,  94 
X.  E.  121,  Ann.  Cas.  1913C,  80,  supra,  foot- 
note 7.  ' 

88 Chambers  v.  State  (1891)  127  Ind.  365, 
11  L.R.A.  613,  26  N.  E.  803,  supra,  foot- 
note 7. 

39  A  general  deputy  sherifT  is  an  officer, 
and  holds  a  lucrative  office,  within  the 
meaning  of  a  constitutional  prohibition 
against  holding!;  more  than  one  lucrative  of- 
fice at  the  same  time;  and  for  that  reason, 
tJmt  office  may  not  be  held  at  the  same  time 
with  the  office  of  constable.  State  ex  rel. 
Little  V.  Slaglo  (1005)  11. l  Tenn.  336.  80  S. 
W.  326. 

40  The  offices  of  state  senator  and  assist- 
L.R.A.1017A. 


ant  to  the  corporation  commissioner  are 
held,  in  Gibson  v.  Kay  (1914)  68  Or.  589, 137 
Pac.  864,  not  to  be  tenable  at  the  same  time, 
under  a  constitutional  provision  prohibiting 
the  holding  of  more  than  one  lucrative 
office  at  the  same  time. 

*1  Under  the  prohibition  against  holding 
two  lucrative  oflices  at  the  same  time,  one 
cannot  be  a  township  trustee  and  a  post- 
master during  the  same  period.  Foltz  v. 
Kerlin  (1886)  105  Ind.  221,  55  Am.  Rep.  197, 
4  X.  E.  439,  rehearing  denied  (1886)  5  N,  E. 
672. 

Assuming,  in  Bishop  v.  State  (1897)  140 
Ind.  223,  39  L.R.A.  278,  63  iUn.  St.  Rep.  270, 
48  N.  E.  1038,  that  the  compensation  of  the 
postmastership  in  question  is  great  enough 
to  exceed  the  amount  stated  in  the  clause 
excepting  certain  postmasters  from  the 
operation  of  the  constitution  prohibition 
against  the  holding  of  two  lucrative  offices 
at  the  same  time,  it  is  held  that  such  office 
is  not  tenable  at  the  same  time  with  that 
of  township  trustee. 

«Wood  V.  State  (1802)  130  Ind.  364,  30 
X.  E.  309. 

48  It  is  held  in  Kerr  v.  Jones  (1862)  1ft 
Ind.  351,  that  the  offices  of  supreme  court 
reporter  and  colonel  of  volunteers  are  both 
lucrative  within  the  meaning  of  the  consti- 
tutional prohibition  against  the  holding  of 
"more  than  one  lucrative  office  at  a  time." 

44Arehringer  v.  State  (1863)  20  Ind.  103 
(on  the  authority  of  Kerr  v.  Jones  (Ind.) 
supra). 

45  It  is  held  in  Dailey  v.  State  (1846)  « 
Black  f.  (Ind.)  329,  that  the  employments  of 
county  recorder  and  county  commissioner 
are  lucrative  offices  within  the  meaning  of 
the  constitutional  provision  against  holding 
two  lucrative  offices  at  the  same  time. 

4«Creighton  v.  Piper  (1860)  14  Ind.  182. 
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held  at  the  aane  time  by  the  sane  per- 
son: Directar  of  state  prison  and  coun- 
eilman;*''  oounty  surveyor  and  county 
highway  superintendent ;  *'  and  presi- 
dent of  the  boards  of  trustees  for  the 
hospital  for  the  insane,  the  asyhim  for 
the  blind,  and  the  institution  for  the 
deaf  and  dumb.** 

c.  Prohibiting  the  holding  at  the  same 
time  of  more  titan  one  civil  office  of 
eniolunient, 

1,  In  general. 

In  at  least  one  case  falling  under  a 
constitutional  provision  prohibiting  the 
holding  at  the  same  time  of  more  than 
one  civil  office  of  emolument,  it  has  been 
held  that  the  provision  applies  only  to 
state  offices.^  That  point  is  discussed, 
in  connection  with  other  constitutional 
provisions  of  a  general  nature,  not  speci- 
fying any  particular  offices,  or  purport- 
ing to  be  applicable  to  any  particular 
go veiT) mental  subdivision,  in  a  previous 
section  of  this  note!**  While  no  court 
has  specifically  denied  the  propriety  of 
this  role  in  connection  with  the  provi- 
sion here  under  discussion,  there  may  be 
some  question  whether  the  conclusions 
reached  in  all  the  cases  are  in  accordr 
ance  therewith.** 


;9.  Officea  within  provisions. 

Under  a  oonstitutional  provision  pro- 
hibiting the  holding  at  the  same  time  of 
more  than  one  civil  offioe  of  emolument, 
it  has  been  held  that  the  offices  of  notary 
public  and  county  elerk,*^  and  of  health 
inspector  and  health  officer,*^  may  not  be 
held  by  the  same  •  person  at  the  same 
time. 

3.  Offices  not  within  provisions. 

It  has  been  held,  under  constitutional 
provisions  prohibiting  the  holding  at  the 
same  time  of  more  than  one  civil  office 
of  emolument,  that  the  following  offices 
may  be  held  by  the  same  person  at  the 
same  time:  Road  commissioner  and  road 
superintendent;.**  tax  collector  and  sher- 
iff; **  alderman  and  member  of  board  of 
appraisement;  *''  county  auditor  and  spe- 
cial county  judge ;  **  mayor  and  county 
commissioner;*^  and  county  attorney 
and  notary  public.*^ 

d.  Prohibiting  the  holding  of  two  offices 
of  honor  or  profit  at  the  same  time, 

1,  In  general. 

While  other  constitutional  provisions 
of  a  general  nature,  not  specifying  any 
particular  offices,  or  purporting  to  be  ap- 
plicable to  any  particular  governmental 


47  state  ex  rel.  Piatt  v.  Kirk  (1873)  44 
Ind.  401,  15  Am.  Rep.  239,  supra,  footnote  7. 

4Sit  is  held  in  State  ex  rel.  Batenian  v. 
Hart  (1914)  181  Ind.  592,  105  N.  £.  149, 
that  a  statute  which  permits  the  appoint- 
ment of  the  county  surveyor  to  the  omce  of 
county  highway  superintendent  is  not  in  vi- 
olation of  the  constitutional  provision  with 
respect  to  the  holding  of  two  lucrative  offi- 
ces at  one  time. 

40  In  State  ex  rel.  Michener  v.  Harrison 
(1888)  116  Ind.  300,  10  N.  £.  146,  it  is  held 
that  one  acting  as  president  of  the  boards  of 
trustees  for  the  hospital  for  the  insane,  the 
asylum  for  the  blind,  and  the  institution 
for  the  deaf  and  dumb,  under  a  statute  pro- 
viding for  a  common  president  for  all  three 
boards,  does  not  hold  two  lucrative  offices 
within  the  meaning  of  the  Constitution. 

WDorsey  v.  Vaughan  (1850)  5  La.  Ann. 
155.  6Upra,  footnote  5.  And  see  Hood  v. 
Dahlgreen  (1861)  6  La.  Ann.  175,  supra, 
footnote  5. 

•i  Supra,  III. 

6«  See  infra,  IV.  c,  2. 

M  It  is  held  m  Biencouri  v.  Parker  (1864) 
27  Tex.  558,  that  the  offices  of  notary  public 
and  county  clerk  are  not  tenable  at  the 
same  time,  under  a  constitutional  provision 
against  holding  at  the  same  time  ''more 
than  one  civil  office  of  emolument." 

M  Under .  the  constitutional  provision 
against  holding  at  the  same  time  more  than 
one  civil  office  of  emolument,  it  is  held  in 
Brumby  v.  Boyd  (1002)  28  Tex.  Civ.  App. 
L.R.A.1917A. 


164,  66  S.  W.  874,  that  the  offices  of  heaHh 
inspector  and  health  officer  are  not  tenable 
at  the  same  time. 

MBluitt  V.  State  (1909)  56  Tex.  Crim. 
Rep.  525,  121  S.  W.  168,  supra,  footnote  3. 

MDorsey  v.  Vaughan  (1850)  5  La.  Ann. 
155,  aupra,  footnote  5;  Hood  v.  Dahlgreen 
(1851$  6  La.  Ann.  175,  supra,  footnote  5. 

»7  Houston  v.  Stewart  (1905)  99  Tex.  67, 
87  S.  W.  663,  supi-a,  footnote  3. 

»«A  duly  elected,  qualified,  and  acting 
county  attorney  does  not  come  within  the 
constitutional  provision  with  respect. to  the 
holding  of  more  than  one  civil  office  of  emol- 
ument, by  acting  under  the  appointment  of 
the  governor  as  special  county  judge.  Mc- 
Camiiiant  v.  Webb  (1912)  —  Tex.  Civ.  App. 
— ,  147  S.  W.  693. 

W  Under  a  constitutional  provision  that 
"no  person  shall  hold  or  exercise  at  the 
same  time  more  than  one  civil  office  of  emol- 
ument, except  that  of  justice  of  the  peace, 
county  commissionei',  notary  public,  and 
postmaster,"  one  may  hold  the  offices  of 
county  commissioner  and  mayor  at  the  same 
time,  the  provision  meaning  that  an  incum- 
bent can  hold  either  of  the  offices  named  at 
the  same  time  with  any  other  office,  and  not 
that  he  can  hold  two  offices  only  when  both 
are  amongst  those  specifically  designated. 
Gaal  V.  townsend  (1890)  77  Tex.  464,  14  S. 
W.  365. 

w  Under  the  same  reasonin?»  as  that  ap- 
plied in  Gaal  v.  Townsend  (Tex.)  supra,  it 
is  held  in  Figures  v.  State  (1907)  —  Tex. 
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subdivision,  have  been  held  to  aj)ply  only 
to  state  offices,*^  the  anly  case  involving 
the  constitutional  provision  prohibiting 
the  holding  of  two  offices  of  honor  or 
profit  at  the  same  time  holds  to  the  con- 
trary view,**  and  refuses  to  make  any 
distinction  between  state  and  municipal 
offices.  Inasmuch  as  all  the  cases  which 
involve  this  particular  provision  arise  in 
the  same  state,  they  must  all  be  decided 
upon  that  theory. 

2.  Offices  within  proviMona, 

Under  a  constitutional  provision  pro- 
hibiting the  holding  of  two  offices  of  hon- 
or or  profit  at  the  same  time,  it  has  been 
held  that  one  cannot  at  the  same  time 
hold  the  following  offices :  City  health  of- 
ficer and  secretary  of  the  municipal 
board  of  health ;  ••  clerk  of  courts  and 
intendant  of  a  town ;  •*  supervisor  of 
registration  and  commissioner  of  elec- 
tion ;  ••  or  supervisor  of  registration  and 
school  trustee.^ 

8,  Offices  twt  within  provisions. 

It  has  been  held  that,  under  a  consti- 
tutional provision  prohibiting  the  hold- 
ing of  two  offices  of  honor  or  profit  at 
the  same  time,  the  office  of  sinking  fund 
commissioner  may  be  held  by  one  who 
holds  at  the  same  time  the  of^ce  of  gov- 
ernor, treasurer,  comptroller  general,  at- 
torney general,  or  chairman  of  the  house 


ways  and  means  committee.^  And  it 
has  been  held  that  the  office  of  grand 
juror  may  be  held  by  one  who  is  at  the 
same  time  either  a  magistrate  or  a  rural 
free  delivery  mail  carrier.*' 

e.  Prohibiting  the  Ivolding  of  more 
than  one  office  of  ti*ust  or  profit  at  the 
same  titne, 

1,  In  general. 

It  has  been  held  that  a 'constitutional 
provision  prohibiting  the  holding  of  more 
than  one  office  of  trust  or  profit  at  the 
same  time  applies  only  to  state  officers.** 
That  point  is  discussed,  in  connection 
with  other  constitutional  provisions  of  a 
general  nature,  not  specifying  any  par- 
ticular offices,  or  purporting  to  be  ap- 
plicable to  any  particular  governmental 
subdivision,  in  a  previous  section  of  this 
note.**  No  case  involving  the  provision 
here  under  consideration  has  either  ex- 
pressly or  impliedly  denied  the  correct- 
ness of  this  rule. 

2.  Offices  wltfiin  provisions. 

Under  the  constitutional  prohibition 
against  holding  more  than  one  office  of 
trust  or  profit  at  the  same  time,  it  has 
been  held  that  it  is  improper  for  one  to 
exercise  at  the  same  time  the  offices  of 
police  commissioner  and  jury  eommis- 
sioner,*''*  or  those  of  clerk  of  a  district 
court  and  clerk  of  a  parish  court.''* 


Civ.  App.  — ,  99  S.  W.  412,  that  the  offices 
of  county  attorney  and  notary  public  are 
tenable  at  the  same  time. 

«  Supra,  in. 

W  Darling  v.  Branson  (1913)  94  S.  C  207, 
77  S.  £.  860,  supra,  footnote  8. 

w  Under  a  constitutional  provision  pro- 
hibiting a  person  from  holding  two  offices  of 
honor  or  profit  at  the  same  time,  the  same 
person  cannot  be  at  once  secretary  of  a  mu- 
nicipal board  of  health  and  city  health  offi- 
cer. Darling  v.  Brunson  (1913)  94  S.  C. 
207,  77  S.  E.  860. 

M  Tlie  office  of  clerk  of  courts  is  an  office 
of  profit,  and  the  office  of  intendant  of  a 
town  is  an  office  of  honor,  within  the  mean- 
ing of  a  constitutional  provision  that  "no 
person  shall  hold  two  offices  of  honor  or 
profit  at  the  same  time;"  and  the  two  are 
not  tenable  at  the  same  time.  State  v. 
Coleman  (1898)  54  S.  C.  282,  32  S.  E.  406. 

W  Without  specifying  the  grounds  there- 
for, it  is  held  in  Mitchell  v.  Jones  (1913)  94 
S.  C.  487,  78  S.  E.  628,  that  the  office  of 
supervisor  of  registration  may  not  be  held 
at  the  same  time  as  either  the  office  of  com- 
missioner of  elexition  or  that  of  public 
school  trustee.  While  the  Constitution  is 
not  mentioned,  it  is  probable  that  the  con- 
stitutional provision  against  holding  two 
offices  of  honor  or  profit  at  the  same  time 
Vft  what  the  court  had  in  mind. 

•estate   ex    rel.    Ray    v.    Blease    (1913)  I 
L.R.A.1917A. 


95  S.  C.  403,  79  S.  E.  247,  supra,  footnote 
3. 

87  The  position  of  gi*and  juror  is  not  an 
office  of  honor  or  profit  under  the  constitu- 
tional provision  that  *'no  person  shall  hold 
two  offices  of  honor  or  profit  at  the  same 
time;*'  and  neither  the  ofiice  of  rural  free 
delivery  mail  carrier,  nor  that  of  magistrate, 
is  untenable  at  the  same  time  therewith. 
State  v.  Graham  (1908)  79  S.  C.  116,  60  S. 
E.  431;  State  v.  Todd  (1908)  79  S.  C.  115, 
60  S.  E.  433;  State  v.  Lylcs  (1908)  79  S.  C. 
114,  60  S.  E.  433.  And  this  is  held  to  be 
true,  even  in  view  of  a  statute  defining  as 
public  officers  "all  oflleers  of  the  state  that 
nave  heretofore  been  commissioned,  and 
trustees  of  the  various  colleges  of  the  state, 
members  of  various  state  boards,  dispensary 
constables,  and  other  persons  whose  duties 
are  defined  by  law.'* 

68  State  v.  Taylor  (1892)  44  La.  Ann.  783, 
11  So.  132,  supra,  footnote  6;  State  v.  Phe- 
nix  (1914)  134  La.  329,  64  So.  129,  supra, 
footnote  6. 

••  See  supra,  ITT. 

70  It  is  held  in  State  v.  Xowhouse  (1877) 
29  La.  Ann.  824,  that,  under  tlie  constitu- 
tional prohibition  against  holding  more  than 
one  office  of  trust  or  profit  at  the  same  time, 
the  offices  of  police  commissioner  and  jury 
commissioner  are  not  tenable  at  the  same 
time. 

71  It  is  held  in  Bouanchaud  v.  D'Hebert 
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a.  Offices  not  wtthin  provUiiHM, 

The  following  offices  have  been  held 
not  to  be  inconsistent,  under  the  consti- 
tutional prohibition  against  holding  more 
than  one  office  of  trust  or  profit  at  the 
same  time:  Clerk  of  district  court  and 
jury  commissioner;  '^  councilman  and 
jury  commissioner;  "•  district  attorney 
and  city  attorney;^  clerk  of  district 
court  and  police  juror;''*  and  jury  com- 
missioner and  delegate  to  constitutional 
eenventionJ^  And  it  has  been  held  that 
a  statute  making  the  salaries  of  public 
service  conmnssioners  payable  partly  by 
the  state  and  partly  by  the. city  does  not 
create  two  incompatible  offices  within  the 
meaning  of  the  constitutional  provi- 
sion.'^ 

/•  JProhibUing  tlie  holiling  of  any  otlier 

office, 

1,  In  general. 

As  indicated  by  the  heading,  this  sec- 
tion embraces  only  those  cases  which  in- 
volve unqualified  provisions  against  hold- 
ing any  other  office.  Cases  involving 
statutory  and  constitutional  provisions 
against  holding  another  eivil  office,  an- 
other office  of  profit,  and  the  like,  will 


be  found  in  the  section  dealing  with  mis* 
cellaneous  statutory  and  constitutional 
provisions.'* 

While  other  constitutional  provisions 
of  a  general  nature,  not  specifying  any 
particular  offices  or  purporting  to  be  ap- 
plicable to  any  particular  governmental 
subdivision,  have  been  held  to  apply  only 
to  state  ofi^cers,'^  that  question  has  not 
come  up  for  consideration  in  any  of  the 
cases  involving  general  provisions  pro- 
hibiting the  holding,  by  the  incumbent 
of  a  specified  office,  of  any  other  office. 
Without  expressing  an  opinion  as  to  the 
correctness  of  the  rule  indicated,  atten- 
tion is  called  to  the  fact  that  there  is 
probably  the  same  propriety  in  applying 
it  to  the  provisions  here  under  considera- 
tion, as  to  either  of  the  provisions  to 
which  it  has  been  applied. 

2,  Offices  within  provisions. 

Under  constitutional  provisions  pro- 
hibiting judges  from  holding  any  other 
office,  a  judge  cannot  be  either  a  com- 
missioner of  appniisal  *^  or  a  notary  pub- 
lic '^  while  holding  his  judicial  office. 
And  under  constitutional  provisions  pro- 
hibiting sheriffs  from  holding  any  other 
office,  the  offices  of  sheriff  and  tobacco 


(1869)  21  La.  Ann.  138,  that,  under  a  eon- 
stitutional  provision  that  "no  person  shall 
hold  or  exercise,  at  the  same  time,  more 
than  one  office  of  trust  or  profit,"  a  stat- 
ute which  provides  that  "the  clerks  of  the 
several  district  eoiu'ts  shall  be  ex  officio 
clerks  of  the  pariah  courts"  is  uuconstitu- 
tiotial,  the  court  being  of  the  opinion  that 
the  statute  "clearly  o'eates  tlte  office  of  par- 
ish clerk,"  and  that  it  is  an  office  of  trust. 

7<  State  v.  Somnier  (1881)  33  La.  Ann. 
237,  supra,  footnote  S. 

*»  State  V.  Taylor  (1892)  44  La.  Ann.  783, 
11  So.  132,  supra,  footnote  6. 

7«  State  V.  Pbenix  (1914)  134  La.  329,  64 
So.  129,  supra,  footnote  6. 

w  The  case  of  Voorhies  v.  Fowrnet  (1860) 
15  La.  Ann.  598,  as  explained  in  State  ex 
rel.  Gorham  v.  Montgomery  (1873)  26  La. 
Ann.  138,  holds  that  the  clerkship  of  the 
district  court  of  a  parish  is  tenable  at  the 
same  time  wHh  the  office  of  police  juror 
of  the  same  parish,  on  the  ground  that  a 
police  juryman  is  not  an  officer,  "in  the 
intendment  of  that  clause  of  the  Constitu- 
tion prohibiting  a  person  from  holding  more 
than  one  office."  *That  decision,"  the  court, 
in  the  later  esse,  continues,  ^'merely  shows 
that  the  inhibition  of  the  Constitution  re- 
ferred to  only  applied  to  constitutional  offi- 
cers." 

WA  member  of  a  constitutional  conven- 
tion does  not  hold  an  office,  within  the 
meaning  of  the  constitutional  prohibition 
against  holding  two  offices  of  trust  or  profit; 
and'  the  oflSce  of  jury  commissioner  is  not 
vacated  by  acceptance  of  membership  in 
L.R.A.1917A.  16 


such  a  body.  State  v.  Doyle  (1915)  138  La. 
350,  70  So.  322;  State  v.  Rogers  (1916)  138 
La.  867,  70  So.  863. 

77  A  statute  fixing  the  salaries  of  public 
service  conimissioners  at  a  certain  amount, 
part  of  Which  is  to  be  paid  by  the  state  and 
part  bv  the  city,  is  held,  in  Tlirift  v.  Laird 
(1914)^325  Md.  55,  93  Atl.  449,  not  to  offend 
against  a  constitutional  provision  that  "no 
person  shall  hold*  at  the  same  time,  more 
than  one  office  of  profit  or  trust  created  by 
the  Constitution  or  laws  of  this  state."  The 
court  says:  The  act  creates  one  indivisible 
office^ '  and  whatever  the  legislature  may 
have  meant  by  the  use  of  the  words  'as  an 
employee  of  said  municipal  corporation,' 
when  referring  to  the  additional  payment 
by  the  city  to^  the  commission  and  its  gen- 
eral counsel,  it  is  evident  that  it  did  not  in- 
tend tliereby  to  constitute  them  municipal 
officers  of  the  city." 

78  Infra,  IV.  k. 

7*  See  supra,  TIL 

sounder  a  constitutional  provision  pro- 
hibiting a  justice  of  the  supreme  court  from 
holding  any  other  office  or  public  trust,  the 
offices  of  commissioner  of  appraisal  and  jus- 
tice of  the  supreme  court  are  not  tenable  at 
the  same  time.  Be  Oilroy  (1896)  II  App. 
Div.  66,  42  N.  Y.  Supp.  640. 

61  Under  a  constitutional  provision  that 
no  judge  during  his  term  of  office  shall  hold 
any  other  office,  appointment,  or  public 
trust,  the  off>ce8  of  notary  public  and  judge 
of  a  criminal  court  are  not  tenable  at  the 
same  time.  Old  Dominion  Bidg.  So  L.  Asao.  16 
T.  Sohn  (1903)  54  W.  Va.  10 J,  46  S.  £.  222. 
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sampler*'  and  sheriff  aiul  higkway  com- 
missioner''  cannot  be  held  by  the  same 
person  at  the  same  time. 

3.  Offices  not  within  provisions. 

The  offices  of  town  supervisor  •*  and 
police  commissiao^  ^'  have  been  held 
not  to  be  offices^  within  the  meaning  of 
constitutional  provisions  prohibiting  a 
sheriff  from  holding  any  other  office. 
And  it  has  been  held  that  an  act  creat- 
ing a  board  of. public  works,  and  pro- 
viding that  the  governor  and  other  state 
officers  shall  compose  it,  ''does  not,  in 
fact,  operate  as  an  appointment  of  the 
governor,  and  the  other  officers  therein 
refeiTcd  to,  to  another  or  different  of- 
fice," within  the  meaning  of  the  constitu- 
tional provision  that  the  governor  shall 
not  hold  any  other  office  during  the  term 
of  his  service.*® 

g.  Prohibiting  the  holding  of  more  than 
one  office  of  profit  or  trust  under  the 
state. 

1,  Offices  within  provisions. 

Under  a  constitutional  provision  pro- 


8S  Under  a  constitutional  provision  tbat 
"sherifTs  shall  hold  no  other  office/'  the  offi- 
ces of  sheriff  and  sampler  of  tobacco  are 
not  tenable  at  the  same  time.  Shell  v.  Cous- 
ins (1883)  77  Va.  328. 

83  The  office  of  highway  commissioner  is 
an  office  within  the  meaning  of  a  constitu- 
tional provision  to  the  effect  that  sheriffs 
shall  hold  no  other  office,  and  a  commission- 
er who  accepts  the  office  of  sheriff  comes 
within  its  meaning.  People  ex  rel.  Henry  v. 
Nostrand  (1871)  46  N.  Y.  376. 

MA  constitutional  provision  that  the 
sheriff  shall  hold  no  other  office  does  not 
disqualify  a  township  supervisor  from  hold- 
ing the  office  of  deputv  sheriff.  People  v. 
Oosch  (1890)  82  Mich.  22,  46  N.  W.  101. 

85  A  statute  making  a  sheriff  e.v  officio  a 
member  of  the  board  of  appointment  of  po- 
lice commissioners  is  not  in  conflict  with 
a  constitutional  provision  that  a  sheriff 
shall  hold  no  other  office.  Pearce  v.  Steph- 
ens (1897)  18  App.  Div.  101,  45  N.  Y.  Supp. 
422,  affirmed  without  opinion  in  (1897)  163 
N.  Y.  673,  48  N.  E.  1106.  This  case  is  put 
upon  the  grounds  that  the  Constitution 
specifically  provides  that  county  officers 
whose  election  or  appointment  is  not  pro- 
vided for  by  that  instrument  sliaU  be  ap- 
pointed by  such  county  autiiorities  as  the 
legislature   mav  direct. 

8«  Bridges  v.' Shallcrosa  (1873)  6  W.  Va. 
562.  - 

87  The  position  of  councilman  is  held  in 
Truitt  V.  Ckillins  (1914)  122  Md.  526,  89 
Atl.  850,  to  be  an  office  of  profit  within  the 
meaning  of  the  constitutional  provision 
which  says  that  '*no  person  shall  hold,  at 
the  same  time,  more  than  one  office  of  profit, 
created  by  the  Constitution  and  laws  of 
L.R.A.1917A. 


hibiting  the  hQldiug^  at  the  same  time, 
of  more  than  one  office  of  profit  under 
the  state,  the  offices  of  councilman  and 
supervisor  of  elections  cannot  be  held  by 
the  same  person.*''  And  a  similar  provi- 
sion, prohibiting  circuit  judges  from 
holding  any  other  offices  of  profit  or  trust 
under  the  state,  ha«  been  held  to  apply 
to  the  office  of  colonel  in  the  Confeder- 
ate army,**  so  that  one  cannot  at  the 
same  time  be  both  judge  and  colonel. 

2s  Offices  not  within  provisions. 

I 

A  constitutional  provision  prohibiting 
a  person  from  holding  at  the  same  time 
two  offices  of  profit  under  the  state  is  not 
violated  by  a  statute  imposing  upon  pro* 
bate  judges  the  powers  and  duties  of 
judges  of  the  county  courts,**  or  by  a 
statute  imposing  the  powers  of  justices 
of  the  peace  on  judges  of  an  inferior 
criminal  court.**  It  having  been  decided 
in  both  of  these  cases  that  the  statutes 
imposed  additional  duties,  rather  than  a 
multiplicity  of  offices,  no  question  is  pos- 
sible, as  to  whether  the  duties  imposed 
constitute  offices  within  the  meaning  of 


this  state;"  and  the  offices'  of  supervisor  of 
elections  and  councilman  are  not  tenable  at 
the  same  time. 

8SIt  is  held  in  Chisholni  t.  Coleman 
(1869)  43  AU.  204,  04  Am.  Dec.  677,  that, 
under  a  constitutional  provision  to  the  ef- 
fect that  "judges  of  the  supreme  and  circuit 
courts,  and  courts  of  chancery,  shall  receive 
no  fees  or  perquisites  of  office,  nor  hold  any 
other  office  of  profit  or  trust  under  this 
state,  the  United  States,  or  any  other  pow- 
er," a  judge  of  the  circuit  court  forfeited 
and  vacated  his  office  by  accepting  a  com- 
mission as  colonel  in  the  Confederate  army. 

«•  And  it  is  held  in  State  ex  rel.  Vandiver 
V.  Burke  (1911)  175  Ala.  661.  67  So.  870, 
that  a  statute  investing  probate  judges  with 
the  powers  and  duties  of  judges  of  the  coun- 
ty court  is  not  in  violation  of  the  constitu- 
tional provision  prohibiting  a  person  from 
holding  at  the  same  time  two  offices  of  profit 
under  the  state,  the  court  stating  that  there 
is  involved  ^'a  multiplicity  of  duties  and 
functions,  but  no  multiplicity  of  offices." 

MA  statute  establishing  a  court  in  lieu 
of  all  justices  of  the  peace,  by  conferring  the 
powers  of  such  justices  on  the  judges  of  an 
inferior  criminal  court  already  in  existence, 
is  hold  on  rehearing  in  State  ex  rel.  Clarke  v. 
Carter  (1911)  174  AU.  266,  56  So.  974,  not 
to  violate  a  constitutional  provision  to  the 
effect  that  no  person  sluill  hold  two  offices 
of  profit  at  the  same  time  under  the  state. 
It  is  said:  ''The  Constitution  does,  in  ef- 
fect, Inhibit  multiplicity  of  offices,  without 
multiplicity  of  officeholders;  that  is,  it  in- 
hibits one  person  to  hold  two  or  more  o0i- 
ces  of  profit  and  trust  under  the  state  gov- 
ernment at  the  same  time;  but  it  does  not 
forbid    .    .    .    the  legislature  from  imposing 
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the  constittitional  provision.  It  hlaving 
been  decided  that  the  duties  do  not  con- 
stitute offices,  it  is,  of  course,  impossible 
for  any  question  to  be  raised  with  re- 
spect to  their  being  offices  ^^thin  the 
meaning  of  the  Constitution. 

h.  I*rohibU(ng  the  holiUnff  of  an  office 
of  honor  or  profit  under  the  state  &y 
one  holding  office  of  honor  or  profit 
tftidei*  the  United  States. 

Under  constitutional  provisions  pro- 
hibiting the  holding  of  an  office  of  honor 
or  profit  under  the  state  by  one  holding 
an  office  of  honor  or  profit  under  the 
United  States,  it  has  been  held  that  one 
may  not  at  the  same  time  hold  the  fol- 
lowing offices :  Town  collector  and  post- 
master; •*  city  assessor  and  assistant 
postmaster ;  ••  or  United  States  marshal 
and  director  of  state  institution  for  the 
deaf  and  dumb,®*  And,  although  not 
called  upon  for  a  positive  decision  upon 
that  point,  one  court  has  inclined  to  the 
opinion  that,  under  a  similar  constitu- 
tional provision,  the  offices  of  postmaster 
and  president  of  a  village  board  cannot 


be  held  by  the  same  person  at  the  same 
time.** 

Under  a  statute  prohibiting  one  hold- 
ing an  office  of  profit  under  the  United 
States  from  holding  an  office  of  profit 
under  the  state,  it  has  been  held  that 
the  offices  of  postmaster  and  probate 
judge  may  not  be  held  by  the  same  per- 
son at  one  time.** 

i.  Prohibiting  the  holding  of  an  office 
of  trust  or  profit  under  the  state  hy 
one  holding  office  of  trust  or  profit 
vniler  the  Vnited  States. 

1,  Offices  within  provisions. 

Under  constitutional  provisions  pro- 
hibiting the  holding  of  an  office  of  trust 
or  profit  under  the  state  by  one  holding 
an  office  of  trust  or  profit  under  the 
United  States,  it  has  been  held  that  one 
cannot  at  the  same  time  hold  the  follow- 
ing offices:  Postmaster  and  county  com- 
missioner;** postmaster  and  county 
judge;  *^  postmaster  and  justice  of  the 
peace  ;••  or  acting  constable  and  rural 
mail    carrier.**     And    in    one    case,   in 


additional  duties  upon,  or  clothing  with  add- 
ed powers,  existing  officers,  nor  from  with- 
drawing certain  powers  and  duties  from  one 
office  and  transferring  the  same  to  another." 

®l  Under  a  constitutional  provision  pro- 
hibiting "any  person  holding  any  ofhcc  of 
honor  or  profit  .  .  .  under  the  United 
States"  from  holding  "any  office  of  honor 
or  profit  under  the  authority  of  this  state," 
one  person  may  not  hold  both  the  office  of 
town  collector  and  that  of  postmaster. 
Packingham  v.  Harper  (1806)  66  111.  App. 
96. 

ss  The  office  of  assessor  of  a  municipality 
is  held  in  State  ex  rel.  Kierskey  v.  Kelly 
(1902)  80  Miss.  803,  31  So.  001,  to  be  an 
office  of  profit  within  the  constitutional  pro- 
vision that  no  person  holding  any  office 
of  honor  or  profit  under  the  United  Stat'^a 
shall  hold  any  office  of  honor  or  profit  under 
the  laws  of  the  state;  and  that  office  and 
that  of  assistant  postmaster  are  not  tena- 
ble at  the  same  time. 

MIt  is  held  in  Dickson  v.  People  (1855) 
17  ni.  101,  that,  under  a  constitutional  pro- 
vision that  no  person  "holdiiig  any  office  of 
honor  or  profit  under  the  government  of  the 
United  States"  shall  'hold  any  office  of 
honor  or  profit  under  the  authority  of  this 
state,"  the  acceptance  of  the  office  of  United 
Slates  marshal  vacates  a  directorship  of  the 
Illinois  institution  for  the  education  of  the 
deaf  and  dumb,  which  latter  office  is  not 
one  of  profit,  but  of  honor  merely. 

M  In  People  ex  rel.  Johnson  v.  Blake  (1908) 
144  m.  App.  246,  leave  was  granted  for 
the  filing  of  an  information  in  quo  warranto 
against  the  respondent,  to  compel  him  to 
show  by  what  right  he  exercised  the  duties 
of  president  of  ttie  village  board,  when  he 
was  at  the  time  of  his  election  a  postmaster 
L.R.A.1917A 


whose  annual  compensation  exceeded  $300, 
in  view  of  the  constitutional  provision  pro- 
hibiting "any  person  holding  any  office  of 
honor  or  profit  under  any  foreign  govern- 
ment or  under  the  government  of  the  United 
States,  except  postmaster  (whose  annual 
compensation  docs  not  exceed  the  sum  ot 
$300)**  from  holding  "any  office  of  honor  or 
profit  under  the  authority  of  this  state." 

"Shepherd  v.  Sartain  (1913)  185  Ala. 
430,  64  So,  57,  infra,  footnote  136. 

Min  De  Turk  v.  Com.  (1889)  120  Pa.  151, 
5  L.R.A.  853,  15  Am.  St.  Rep.  705,  18  Atl. 
757,  under  a  constitutional  provision  that 
no  "person  holding  or  exercising  any  office 
or  appointment  of  trust  or  profit  under  the 
United  States  shall,  at  the  same  time,  hold 
or  exercise  any  office  in  this  stale  to  which 
a  salary,  fees,  or  perc^uisites  shall  be  at- 
tached," it  is  held  that  the  offices  of  post- 
master and  county  commissioner  are  not 
tenable  at  the  same  time. 

Wlloolaii  V.  Carpenter  (1868)  4  Bush 
(Ky.)   89. 

«•  It  is  said  in  Rodman  v.  Harcourt  (1843) 
4  B.  Mon.  (Ky.)  224,  that  the  offices  of  post- 
master and  justice  of  the  peace  are  not  ten- 
able at  the  same  time,  under  a  constitu- 
tional provision  to  the  effect  that  "no  per- 
son holding  or  exercising  any  office  of  trust 
or  profit  under  the  United  States,  or  either 
of  them,  or  under  any  foreign  power  shall 
.  .  .  hold  or  exercise  any  office  of  trust 
or  profit  under  the"  commonwealth. 

And  see  Justices  of  Spencer  County  Ct. 
V.  Harcourt  (1844)  4  B.  Mon.  (Ky.)  409,  in- 
volving the  same  set  of  facts,  in  which  the 
same  conclusion  with  respect  to  the  two 
offices  is  reached. 

M  See  Gboves  v.  Babden,  ante,  228,  an  ac- 
tion to  recover  a  penalty  tor  the  violation 
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which  it  is  probable  that  the  court  is 
thinking  of  this  provision^  but  in  which 
it  neglects  to  state  what  statutory  or  con- 
stitutional provision  it  has  in  mind,  it 
is  held  that  one  cannot  at  the  same  time 
be  both  postmaster  and  school  trustee.^®® 
Under  a  statute  prohibiting  one  hold- 
ing an  office  of  profit  under  the  United 
States  from  holding  an  office  of  profit 
under  the  state,  it  has  been  held  that 
one  cannot  at  the  same  time  hold  the 
offices  of  postmaster  and  probate 
judge."! 

2.  Offices  not  within  provisiotia. 

However,  under  constitutional  provi- 
sions prohibiting  the  holding  of  an  of- 
fice of  trust  or  profit  under  the  state  by 
one  holding  an  office  of  trust  or  profit 
under  the  United  States,  it  has  been  held 
that  one  may  at  the  same  time  hold  the 
following  offices:  night  watchman  in 
postoffiee  and  councilman;  ^^^  and  United 
States  pension  agent  and  clerk  of  the 
penitentiary.*^ 


j.  Prohibiting  the  holding  of  an  office 
of  trust  or  profit  undi^*  the  state  by 
one  holding  another  office  of  trust  or 
profit  under  the  state, 

1.  Offices  tiHthin  provisions. 

Under  the  constitutional  provision  pro- 
hibiting the  holding  of  an  office  of  trust 
or  profit  under  the  state  by  one  holding 
another  office  of  trust  or  profit  under  the 
state,  it  has  been  held  that  one  cannot 
at  the  same  time  hold  the  offices  of  coun- 
ty commissioner  and  member  of  board  of 
education,!®*  or  town  commissioner 
and  county  supevinteudent  of  public 
schools.!®* 

JSf.  Offices  not  within  provisions. 

Under  the  constitutional  provision  pro- 
hibiting the  holding  of  an  office  of  trust 
or  profit  under  the  state  by  one  holding 
another  office  of  trust  or  profit  under 
the  state,  it  has  been  held  that  a  city 
recorder  cannot  also  hold  either  the 
office  of  public  administrator,!®^  or  of 
justice  of  the  peace.!®''    And  it  has  been 


of  the  constitutional  provision  that  "no  per- 
son, who  shall  hold  any  office  or  place  of 
trust  or  profit  under  the  United  States,  or 
any  department  thereof,  or  under  this  state, 
or  under  any  other  state  or  government, 
.shall  hold  or  exercise  any  other  office  or 
place  of  trust  or  profit  under  the  authority 
of  this  state,"  where  it  is  held  that  the  ofWce 
of  rural  mail  carrier  comes  within  the  mean- 
ing of  the  constitutional  provision. 

100  In  Johnson  v.  Sanders  (1909)  131  Ky. 
537,  115  S.  W.  772,  without  specifically 
stating  what  provision  of  the  statute  or 
Constitution  it  has  in  mind,  the  court  says, 
with  respect  to  the  ollices  of  postmaster 
and  school  trustee:  ''It  must  be  admitted 
that  the  offices  Avere  incompatible,  for  the 
law  makes  them  so,  and  the  courts  have 
held  that  both  cannot  be  held  at  the  same 
time  by  one  person." 

101  Shepherd  v.  Sartain  (1913)  185  Ala. 
430,  64  So.  57,  infra,  footnote  130. 

102  It  is  held  in  Doyle  v.  Raleigh  (1883) 
89  N.  C.  133,  45  Am.  Rep.  677,  that  the  po- 
sition of  night  watchman  in  a  postoffiee  is 
not  an  "ofhce  or  place  of  trust  or  profit,** 
within  the  meaning  of  a  statute  to  the  ef- 
fect that  "no  person  who  shall  hold  any 
office  or  place  of  trust  or  profit  under  the 
l-nited  States  .  .  .  shall  hold  or  exercise 
any  other  office  or  place  of  trust  or  profit 
under  the  authority  of  this  state;"  and, 
.iccordingly,  that  thereunder  the  offices  of 
alderman  and  night  watchman  may  be  held 
at  the  same  time. 

108  In  Lindsey  v.  Atty.  Gen.  (1857)  33 
Miss.  508,  it  is  held  that  a  pension  agent 
of  the  United  States  is  not  an  officer  under 
a  constitutional  provision  which  declares 
that  no  person  holding  an  office  of  profit  or 
trust  under  the  United  States  shall  hold  any 
office  of  profit  or  trust  under  the  state; 
L.R.A.1917A. 


and  that  the  offices  of  ])eiision  agent  and 
clerk  of  the  penitentiary  are  tenable  at  the 
same  time  thereunder. 

104  And  under  the  constitutional  provision 
prohibiting  the  holding  of  an  office  or  place 
of  trust  and  profit  under  the  state  by  a 
holder  of  another  oflSce  or  place  of  trust 
and  profit  under  the  same  state,  it  is  held, 
in  State  ex  rel.  Barnhill  v.  Thompson  (1898) 
122  N.  C.  493,  29  S.  E.  720,  that  one  person 
cannot  at  the  same  time  be  county  commis- 
sioner and  member  of  the  county  board  of 
education. 

106  Under  a  constitutional  provision  that 
"no  person  who  shall  hold  any  office  or  place 
of  trust  or  profit  under  the  United  States, 
,  .  .  shall  hold  or  exercise  any  other  office 
or  place  of  trust  or  profit  under  the  author- 
ity of  this  state,"  it  is  held,  in  Whitehead 
V.  Pitman  (1914)  165  N.  C.  89,  80  S.  E. 
976,  that  a  town  commissioner  who  accepts 
the  position  of  county  superintendent  of 
public  instruction  eo  instanti  vacates  the 
former  office. 

106  A  public  administrator  does  not  fill 
an  ''ofllice  or  place  of  trust  and  profit"  with- 
in the  meaning  of  the  constitutional  provi- 
sion which  prohibits  the  holding  of  an  oflSce 
or  place  of  trust  and  profit  under  the  state 
by  the  holder  of  another  office  or  place  of 
trust  and  profit  under  the  state;  and  such 
public  administrator  is  not  thereby  prohibit- 
ed from  holding  the  office  of  city  recorder. 
State  ex  rel.  Wooten  v.  Smith  (1907)  145 
N.  C.  476,  59  S.  E.  649. 

107  In  State  v.  Lord  (1907)  145  N.  C.  479, 
59  S.  E.  656,  involving  the  right  of  a  city 
recorder  to  exercise  the  functions  of  a  jus- 
tice of  the  peace,  in  accordance  with  a  stat- 
ute making  the  recorder  a  justice  of  the 
peace  ex  officio,  the  court,  citing  the  consti-" 
tutional    provision    that    "no    person    who 
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held  that  a  sheriffy  during  the  period 
after  the  expiration  of  his  term  in  which 
he  is  collecting  the  taxes  for  which  he  is 
accountable,  is  not  an  ofScer  within  the 
meaning  of  the  constitutional  provision, 
and  that  he  may,  accordingly,  hold  the 
clerkship  of  the  superior  court. *^ 

h.  Under  miscellaneoxis  statutory   and 
conBtitutional  provMona, 

1,  OfJUces  within  provisions. 

Under  a  variety  of  constitutional  and 
statutory  provisions,   it  has  been   held ' 


that  one  person  cannot  at  the  eaaie  time 
hold  the  following  offices:  Mayor  and 
governor;  ^^  governor  and  member  of 
board  of  education;  ^^^  attorney  general 
and  member  of  board  of  education ;  ^^^ 
councilman  and  member  of  county  board 
of  health ;  ^^^  deputy  sheriff  and  city  col- 
lector; ^^'  justice  of  the  peace  and  con- 
stable ;  *^'  state  senator  and  clerk  of  the 
municipal  court;  *^*  jury  commissioner 
and  drainage  commissioner;  *"  jury  com- 
missioner and  village  tax  collector;  ^^^ 
jury  commissioner  and  street  commis- 
sioner; ^^*  judge  of  municipal  court  and 


shall  hold  any  office  or  place  of  trust  or 
profit  under  the  United  States  .  .  .  shall 
hold  or  exercise  any  other  office  or  place  of 
trust  or  profit  under  the  authority  of  this 
state,"  says:  'There  is  nothing  in  our 
fundamental  law  which  forbids  the  appellant 
to  hold  the  office  of  recorder  and  justice  of 
the  peace  at  one  and  the  same  time.'' 

108  The  right  given  by  statute  to  the 
sherifT  to  collect,  after  his  term  has  expired, 
the  taxes  for  which  he  is  accountable,  does 
not  bring  him  witliin  the  meanuig  of  a 
constitutional  provision  to  the  effect  that 
"no  person  who  shall  hold  any  office  or 
place  of  trust  or  profit  under  the  United 
States  .  .  .  shall  hold  or  exercise  any 
other  office  or  place  of  trust  or  profit  under 
the  authority  of  this  state,"  so  as  to  pre- 
vent him  from  accepting  the  clerkship  of 
the  superior  court,  during  the  period,  after 
the  expiration  of  his  term,  in  which  he  is 
making  such  collections.  State  ex  rel. 
McNeill  V.  Somers  (1887)  96  N.  C.  467,  2  S. 
£.  161.  The  court  says:  "The  continued 
right  to  coerce  payment  of  unpaid  taxes^ 
after,  as  before,  the  determination  of  the 
office^  may  be,  and  indeed  is,  the  correlative 
of  the  obligation  to  account  for  what  is  on 
the  tax  list,  that  is,  of  an  official  duty;  but 
it  remains  detached  from  the  office  to  which 
it  was  incident,  a  separated  function,  but  it 
is  not  itself  an  office  or  place  of  trust  and 
profit.  There  can  be  but  one  incumbent  of  a 
single  office,  and  the  one  term  being  ended, 
the  other  is  filled  by  a  successor." 

iw  The  office  of  mayor  is  held,  in  Atty. 
Gen.  ex  rel.  Moreland  v.  Detroit  (1897)  112 
Mich.  145,  37  LJtA.  211,  70  N.  W.  460,  to 
be  a  state  ofiSieer,  within  the  moaning  of  a 
constitutional  provision  prohibiting  any 
one  holding  office  under  the  state  from 
executing  the  office  of  governor;  and  the  of- 
fices of  mayor  and  governor  are  held  not 
to  be  tenable  at  the  same  time.  This  is  on 
the  ground  that  the  mayor,  in  administer- 
ing oaths,  heiiring  complaints,  and  an- 
nulling or  suspending  licenses  for  violations 
of  city  ordinances  or  state  law,  is  perform- 
ing state  duties. 

116  A  statute  making  the  governor  and  at- 
torney general  members  of  the  board  of 
education  violates  constitutional  provisions 
prohibiting  the  attorney  general  from  hold- 
ing or  exercising  at  the  same  time  any  two 
L.R.A.19nA. 


offices,  ageneies,  or  appointments  of  trust 
or    profit,    and    prohioitlng    the    governor 
"from  holding  any  other  office  or  commis- 
sion,   civil    or    military."     Willis    v,   Owen^ 
(1875)  43  Tex.  41. 

Ill  In  Vickers  v.  Sory  (1907)  31  Ky.  L. 
Rep.  277,  102  S.  W.  272,  it  is  held  that, 
under  a  statute  providing  that  no  person 
shall  '^at  the  same  time  fill  a  municipal 
office  and  a  county  office,"  membership  on 
the  county  board  of  health  is  not  tenable  at 
the  same  time  with  the  office  of  city  council- 
man. 

il«  The  offices  of  deputy  sheriff  and  city 
collector  are  held  in  Keating  v.  Covington 
(1896)  18  Ky.  L.  Rep.  245,  35  S.  W.  1026, 
not  to  be  tenable  at  the  same  time,  under 
a  statute  which  provides  that  no  person 
shall  ^'at  the  same  time  fill  a  municipal 
office  and  a  county  office.'' 

lUIt  is  held  in  Magie  v.  Stoddard  (1857) 
26  Conn.  566,  68  Am.  Dec.  375,  that,  under  .a 
statute  providing  that  no  judge  or  justice 
of  the  peace  shall  hold  the  office  of  sheriff 
or  constable,  the  acceptance  of  the  office  of 
constable  by  a  justice  of  the  peace  vacates 
the  latter  ^ce. 

114  In  People  ex  rel.  Myers  v.  Haas 
(1900)  145  111.  App.  283,  it  is  held  that, 
under  a  constitutional  provision  to  the  ef- 
fect that  **no  judge  or  clerk  of  any  court 
.  .  ^  .  shall  have  a  seat  in  the  gcreral 
assembly,^'  the  offices  of  clerk  of  the  mu- 
nicipal court  and  state  senator  are  not 
tenable  at  the  same  time. 

lUThe  officers  of  jury  commissioner  and 
drainage  commissioner  are  not  tenable  at 
the  same  time,  under  a  statute  providing 
that  no  person  holding  any  office  under  the 
state,  or  any  parish  or  municipality  therein, 
shall  be  competent  to  hold  the  office  of  jury 
commissioner,  the  office  of  drainage  com- 
missioner being  an  office  under  the  parish, 
within  the  meaning  thereof.  State  v.  Scott 
(1903)  110  La.  369,  34  So.  479. 

110  Under  the  statute  providing  that  no 
person  holding  any  office  under  the  state, 
or  any  parish  or  municipality  therein,  shall 
be  competent  to  hold  the  office  of  jury  com- 
missioner, the  office  of  jury  commissioner 
is  held  not  to  be  tenable  at  the  same  time 
with  the  offices  of  village  tax  oollectrir  or 
street  commissioner.  State  v.  Bain  (1914) 
135  La*  776,  66  So.  196. 
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member  of  legislature ;  ^^"^  special  judge 
of  police  court  and  state  representa- 
tive ;  *"  circuit  judge  and  member  of  the 
legislature ;  ^^*  notary  public  and  deputy 
county  auditor ;  ^^ .  associate  justice  of 
the  United  States  district  court  and 
member  of  legislature;  ^*^  councilman 
and  registrar  of  vital  statistics;  ^*  coun- 


cilman and  director  of  the  poor;^^ 
deputy  United  States  marshal  and  oom- 
missioner  of  a  district;^**  school  diree- 
tor  and  school  treasurer ;  ^^  eouneilman 
and  water  superintendent ;  ^^  supreme 
judge  of  state  and  member  of  Con- 
gress ;  *"  county  sheriff  and  deputy  in- 
spector   and    collector    of    customs ;  "• 


117  Under  a  constitutional  provision  to  the 
effect  that  **no  person  holding  the  office  of 
justice  of  the  supreme  judicial  court  or  of 
any  inferior  court  .  .  .  shall  be  a  mem- 
ber of  the  legislature,"  the  offices  of  judge  of 
a  municipal  court  and  member  of  the  legis- 
lature are  not  tenable  at  the  same  time. 
Woodside  v.  Wagg  (1880)  71  Me.  207. 

IWA  special  justice  of  a  police  court 
comes  within  the  constitutional  provision  to 
the  effect  that  "no  judge  of  any  court  of 
this  commonwealth  shall  at  the  same  time 
have  a  seat  in  the  senate  or  house  of  repre- 
sentatives" of  the  commonwealth;  and  a 
person  holding  the  office  of  special  justice 
of  a  police  court  may  not,  at  the  same  time, 
hold  a  seat  in  the  house  of  representatives. 
Com.  V.  Hawkes  (1878)  123  Mass.  525. 

"•State  ex  rel.  Owens  v.  Draper  (1870) 
45  Mo.  355,  involves  a  constitutional  pro- 
vision to  the  effect  that  no  person  holding 
a  lucrative  office  under  the  state  shall  be 
eligible  to  either  house  of  the  general  as- 
sembly, or  shall  rentain  a  member  thereof 
after  having  accepted  any  such  office.  The 
court  says:  "By  the  phrase,  'shall  not  be 
eligible,*  I  do  not  think  it  was  intended  to 
prohibit  a  person  who  occupied  the  jiosition 
of  judge  from  running  for  or  being  elected 
to  the  legislature.  But  if  he  should  run 
and  be  elected,  he  would  have  to  make  his 
choice  of  which  office  he  would  retain,  and 
his  acceptance  of  one  would  necessarily 
operate  as  a  vacation  of  the  other.  There- 
fore, it  follows  that  when  Owens  qualified 
and  took  his  seat  in  the  legislature,  he 
elected  to  vacate  and  abandon  the  office  of 
circuit  judge." 

180  The  deputv  auditorship  of  a  county  is 
held  in  Sharp  v.  State  (1912)  54  Ind.  App. 
182,  99  N.  E.  1072,  to  be  a  lucrative  office 
within  the  meaning  of  a  statute  providing 
that  "no  person  holding  any  lucrative  office 
shall  be  a  notary  public,'*  and  that  "his  ac- 
ceptance of  any  such  office  shall  vacato  his 
appointment  as  notary;"  and  the  acceptance 
by  a  notary  of  a  deputy  auditorship  is  held 
to  vacAte  his  office  of  notary. 

181  Under  a  constitutional  provision  to 
the  effect  that  "no  persons  holding  office 
under  the  authority  of  the  United  States 
.  .  .  shall  he .  eligible  to,  or  have  a  seat 
in,  the  general  assembly,"  a  member  of  the 
general  assembly  who  accepts  an  appoint- 
ment as  associate  justice  of  the  Federal 
district  court  thereby  ceases  to  be  a  mem- 
ber of  the  assembly.  State  ex  rel.  Ijeland  v. 
Mason  (3899)  61  Ohio  St.  513,  56  N.  E.  468. 

IM  Under  a  statute  to  the  effect  that  "no 
officers  ...  of  the  state  .  .  .  nor 
any  nuinicipal  or  countj^  officer  dr  employee 
of  the  city  or  of  anv  department  tlioreof 
L.R.A.193  7A. 


shall  serve  as  a  member  of  councils  during 
his  continuance  in  such  office  or  employ- 
ment," one  may  not  at  the  same  time  be  a 
member  of  councils  and  registrar  of  vital 
statistics.  Com.  ex  rel.  Sherwood  v.  Bennett 
(1912)  233  Pa.  286,  82  Atl.  249. 

183  The  office  of  director  of  the  poor  is 
held  in  Com.  ex  rel.  Martin  v.  Bohan  (1900) 
10  Kulp  (Pa.)  80,  to  be  a  municipal  office 
within  the  meaning  of  a  statute  to  the  ef- 
fect that  no  municipal  officer  shall  serve  a«i 
a  member  of  councils:  and  the  offices  of 
director  and  councilman  are  held  not  to  be 
tenable  at  the  same  time. 

IM  Under  a  statute  providing  that  no 
person  holding  an  office  under  the  United 
States  shall  be  allowed  to  serve  as  a  com- 
missioner of  a  district,  a  deputy  marshal 
of  the  United  States  is  held  in  Com.  ex  re!. 
Olwine  v.  Ford  (1846)  5  Pa.  67,  to  have  no 
right  to  hold  the  office  of  commissioner  cf 
a  district. 

iw  Under  an  act  which  declares  that  "no 
one  person  shall  be  eligible  to  hold  more 
than  one  .  .  .  school  district  office  at 
one  time,"  the  offices  of  school  director  and 
school  treasurer  are  not  tenable  at  the  same 
time.  Com.  ex  rel.  Ryan  v.  Haeseler  (1894) 
161  Pa.  92,  28  Atl.  1014. 

IM  Under  a  statute  providing  that  "it 
shall  not  be  lawful  for  any  councilman, 
burgess,  trustee,  manager,  or  director  of 
any  .  .  .  municipality  ...  to  be, 
at  the  same  time,  a  treasurer,  secretary,  or 
other  officer,  subordinate  to  the  president 
and  directors,  who  shall  receive  a  salary 
therefrom,"  one  may  not,  at  the  same  time, 
bo  borough  councilman  and  water  superin- 
tendent. Com.  V.  Raudenhush  (1915)  249 
Pa.  86.  94  Atl.  555. 

lOT  Under  a  constitutional  provision  that 
judges  shall  not  be  allowed  to  hold  any  of- 
ftco  of  trust  ov  profit  under  the  state  or  the 
United  States,  it  is  held  in  Calloway  v 
Rtui*m  (1870)  1  Heisk.  (Tenn.)  764,  that  the 
acceptance  of  the  office  of  supreme  judge 
vacates  a  seat  held  by  the  appointee  in 
Congress. 

iMThe  offices  of  deputy  inspector  and 
collector  of  customs  and  county  sheriff  are 
not  tenable  at  the  same  time,  under  a 
statute  declaring  that  no  person  shall  be 
capable  of  holding  any  post  of  profit,  trust, 
or  emolument,  civil  or  military,  legislative*, 
executive,  or  judicial,  under  the  common- 
wealth, who  holds  any  post  of  profit,  tru»t> 
or  emolument,  civil  or  military,  legislative, 
executive,  or  judicial,  imder  the  government 
of  the  United  States.  Bunting  v.  Willis 
(1876)  27  Gratt  (Va.)  144,  21  Am.  Rep. 
338.  "^ 
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toTHi  oouucilor  and  clerk;"*  United 
Statcfi  conunisaioner  and  tax  eollect- 
or;  ^*  postmaster  and  justice  of  the 
peace;***  city  water  commisaioner  and 
member  of  legislature:  ***  undersherif^ 
and  ehosen  freeholder;  *•*  water  superin- 
tendent and  lieutenant  colonel  in  United 
States  army ;  ***  alderman  and  member 
of  United  States  House  of  Repre- 
sentatives; *••  postmaster  and  probate 
judge;  *••  or  justice  of  the  peace  and 


clerk  of  courts  of  oyer  and  terminer  and 
quarter  sessions.**^ 

2.  Offices  not  within  provisions. 

Under  miscellaneous  statutory  and 
constitutional  provisions,  it  has  been 
held  that  one  may  at  the  same  time  hold 
the  folloAnng  offices:  Jury  commissioner 
and  school  commissioner;  *••  county 
judge  and  commissioner  of  the  county 
court ;  *••  jury  commissioner  and  mem- 


!*•  Under  an  act  of  Parliament  that  no 
one  can  be  town  councilor  during  the  time 
he  holds  an  office  of  profit  in  the  gift  of  the 
council,  the  offices  of  town  councilor  and 
clerk  are  not  tenable  at  the  same  time,  and 
the  acceptance  of  the  latter  vacates  the 
former.  Staniland  v.  Hopkins  (1841)  0 
Mees.  &  W.  178,  152  Eng.  Reprint,  75. 

MO  An  act  of  the  legislative  assembly  of 
Alaska,  making  the  United  States  commis- 
Hioner  tax  collector  for  his  precinct,  creates 
a  territorial  office  within  the  meaning  of  the 
act  of  Congress  providing  that  "no  person 
holding  a  commission  or  appointment  un- 
der the  United  States  shall  .  .  .  hold 
anv  office  under  the  government  of  the  said 
territory."  Callaham  v.  Marshall  (1914) 
127  C.  C.  A.  48,  210  Fed.  230. 

Ml  Under  a  constitutional  provision  that 
no  person  holding  any  offfee  of  profit  or 
trust  under  the  authority  of  Congress  shall 
hold  any  executive  or  judiciary  ollico  under 
the  state,  the  offices  of  postmaster  and  jus- 
tice of  the  peace  are  not  tenable  at  one 
time.  McGregor  v.  Balch  (1842)  14  Vt.  428, 
:19  Am.  Dec.  231. 

IM  Under  a  statute  providing  that  mem- 
bers of  the  municipal  board  of  water  com- 
missioners shall  not  hold  any  other  office  of 
profit,  a  commissioner  cannot  at  the  same 
time  be  a  member  of  the  state  legislature. 
State  ex  rel.  Wingate  v,  Valle  (1867)  41 
Mo.  29. 

!*•  An  undersheriff  is  held,  in  Westcott  v. 
Briant  (1909)  78  N.  J.  L.  226,  73  Atl.  60, 
to.be  a  person  ''who  holds  and  exercises  the 
ofHee  of  sheriff"  within  the  meaning  of  the 
atatute  declaring  that  "no  person  shall 
exercise  any  other  civil  office  during  the 
time  that  he  holds  and  exercises  the  office  of 
a  sheriff,  and  that  by  acceptance  of  the  lat- 
ter office*  his  oommiBsion  for  any  other  civil 
office  shall  be  null  and  void;"  and  one  hold- 
ing the  office  of  chosen  freeholder  comes 
within  the  prohibition  of  its  terms  when  he 
accepts   the  office   of  undersheriff. 

1*4  Under  a  city  charter  providing  that 
"no  person  elected  to  any  salaried  office 
under  thia  act  shall  during  his  term  of  of- 
fice hold  any  other  public  olfice,"  and  that  if 
any  such  person  does  ''accept  any  other  pub- 
lic oflSce,  he  shall  Uiereby  cease  to  hold  his 
office,"  a  water  superintendent  who  accepted 
a  commission  as  lieutenant  colonel  in  the 
United  States  Army  was  held  to  have 
vacated  hia  municipal  qffice.  People  ex  rel. 
Ward  v.  Drake  (1899)  43  App,  Div,  325,  60 
N.  Y.  fikipp.  309,  affirmed  without  opinion  in 
(1900)  161  N.  Y.  642,  67  N.  E.  1122. 
L.R.A.1917A. 


MB  A  representative  in  Congress  holds  an 
office  within  the  meaning  of  a  city  charter 
which  provides  that  *'no  alderman  shall  duv- 
ing  the  term  for  which  he  is  elected  hold 
any  other  public  office,"  and  declares  that 
'if  any  alderman  .  .  .  accepts  sneh 
public  office  ...  bis  office  as  alderman 
sliall  immediately  become  vacant;"  and  an 
alderman  who  becomes  a  representative 
thereby  vacates  his  office  under  the  city. 
People  ex  rel.  Kellv  v.  Brooklyn  (1879)  77 
N.  Y.  503,  33  Am.  Rep.  659. 

IM  Un^er  a  statute  to  the  effect  that  "no 
person  holding  an  office  of  profit  under  the 
United  States  shall,  during  his  continuance 
in  oflice,  bold  any  ofUce  of  profit  under  tJiis 
state,"  one  man  cannot  hold  both  the 
offices  of  Federal  postmaster  and  probate 
judge.  Shepherd  v.  Sartain  (1013)  185  Ala. 
439,  64  So.  57. 

U7  8ee  Adam  v.  Mengel  (1887)  5  Sadler 
(Pa.)  402,  8  Atl.  606,  involving  the  situation 
of  a  justice  of  the  peace  accepting  the 
clerkship  of  tlie  oourta  of  oyer  and  terminer 
aiid  quarter  sessions,  where  a  statute  pro-, 
hibits  a  person  from  holding  at  the  same 
time  the  offices  of  justice  of  the  peace  and 
of  clerk  of  any  court. 

1*9  In  a  statute  providing  that  the  board 
of  jury  commissioners  shall  be  composed  of 
persons  who  are  not  county  officers,  the 
term  ''county  officers"  is  "used  in  the  sense 
attached  to  it  in  the  Constitution,  and  in 
that  sense  it  does  not  include  a  school  com- 
missioner." McLain  v.  State  (1883)  71  6a. 
279. 

IW  Under  a  constitutional  provision  that 
"no  person  shall,  at  the  same  time,  fill  two 
municipal  offices,"  the  offices  of  county 
judge  and  commissioner  of  the  county  court, 
are  held  in  Vogt  v.  Beauchamp  (1913)  153 
Ky.  64,  154  S.  W.  373,  not  to  be  untenable 
at  the  same  time.  "Under  the  statute,"  the 
court  says,  "a  county  judge  may  make 
settlements  with  personal  representatives 
.  .  .  or  he  may,  if  he  thinks  proper,  ap- 
point a  special  commissioner  to  make  such 
settlements.  .  .  .  The  commissioner  is 
simply  an  arm  of  the  court  to  make  such 
settlements  because  of  the  inability  of  the 
judge  of  the  court  to  perform  such  duties. 
Manifestly,  therefore,  the  two  positions  are 
not  incompatible,  when  the  law  contem- 
plates that  in  the  absence  of  the  appoint- 
ment of  a  commissioner  the  county  judge 
shall  himself  perform  the  duties  of  the 
commissioner." 
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ber  of  democratic  parish  executive  com- 
mittee; ***  trial  justice  and  register  of 
deeds;  ^*^  justice  of  the  peace  and  regis- 
ter of  deeds ;  ***  councilman  and  assist- 
ant city  engineer;  **•  aqueduct  commis- 
sioner and  brigadier  general;  ^•^  inter- 


preter for  district  court  and  inspector  of 
elections;  ^**  special  deputy  United 
States  marshal  and  attendant  of  the 
court  of  general  sessions ;  ^^  clerk  in 
mayor's  office  and  assistant  clerk  of  dis- 
trict court;  **•  clerk  in  department  of 


IM  Membership  in  the  Democratic  parish 
executive  oommittee  is  not  an  office  within 
the  meaning  of  the  statute  providing  that 
"no  person  holding  any  office  under  the 
state,  or  any  parish  or  municipality  there- 
in^  shall  be  competent  to  hold  the  office  of 
jury  commissioner/*  and  no  incompatibility 
exists  between  that  office  and  the  office  of 
jurv  commissioner.  State  v.  Ardoin  (1915) 
136  La.  1085,  68  So.  133. 

1*1  Under  a  constitutional  prohibition 
against  the  holding  of  the  offices  of  justice 
of  an  inferior  court  and  register  of  deeds  at 
the  same  time,  it  is  held  in  Opinion  of 
Justices  (1878)  68  Me.  594,  that  a  justice  of 
the  peace  or  a  trial  justice  is  not  a  justice 
of  an  inferior  court,  and  that  a  register  of 
deeds  can  properly  be  commissioned  by  the 
governor  as  a  trial  justice  or  a  justice  of 
the  peace. 

14«  Where  the  city  council  has  not  created 
the  office  of  assistant  city  engineer,  nor 
appointed  the  incumbent  to  the  oIfic<i,  and 
where  it  cannot  remove  him  from  the  office, 
the  office  is  not  one  under  the  city  council, 
within  the  meaning  of  an  ordinance  to  th3 
pffcct  that  "no  person,  while  a  member  of 
tho  city  council,  .  .  .  shall  ...  be 
allowed  to  hold  any  salaried  office  under  the 
city  council,"  and  the  offices  of  councilman 
and  assistant  city  engineer  are  not  un- 
tenable at  the  same  time.  Ryan  v.  Lewiston 
(1893)  86  Me.  125,  29  Atl.  955. 

14*  Where  the  chief  of  engineers  in  the 
Army  of  the  United  States  is  retired  and 
a  new  incumbent  appointed  to  the  office, 
the  fact  that  the  first  incumbent  retains  his 
rank  of  brigadier  general  does  not  make 
him  an  officer  within  a  statute  providing 
that  an  aqueduct  commissioner  shall  hold 
no  otiier  Federal,  state,  or  municipal  office, 
and  he  niav  be  ap]»ointed  to  such  position. 
People  v.  buane  (1890)  121  N.  Y.  367,  24 
N.  E.  845,  affirming  (1889)  55  Hun,  315,  8 
N.  Y.  Supp.  430.  The  court  makes  a  dis- 
tinction between  a  rank  and  an  office,  in 
the  following  terms:  **The  right  to  the 
rank,  uniform,  and  pay  of  a  bragadier  gen- 
eral, specially  retained  to  the  defendant  on 
retirement  by  the  statute,  is  no  test  of  the 
(luestion  whether  he  in  fact  holds  a  Fed- 
eral oflice.  The  liability  to  trial  by  court- 
martial  for  offenses  against  the  military 
code  was  assumed  by  the  defendant  when 
he  joined  the  army;  and  as  his  name  is 
still  retained  upon  the  roll,  and  as  he  is 
permitted  to  wear  the  uniform  and  receive 
a  portion  of  the  pay  of  the  rank  upon  which 
he  was  retired,  the  government  still  retains 
some  control  over  his  conduct,  and,  while 
relieving  him  from  office,  has  retained  this 
liability.  A  person  may,  of  course,  be  sub- 
ject to  the  rules  and  articles  of  war  and  to 
L.R.A.1917A. 


trial  by  court-martial  without,  necessarily, 
holding  a  Federal  office.  He  is  liable  to  be 
assigned  to  duty  at  the  Soldiers'  Home,  if 
selected  for  that  purpose  by  the  commis- 
sioners of  that  institution,  and  this  selection 
is  approved  by  the  Secretary  of  War.  Such 
apopintmcnt  and  approval  might,  and  prob- 
ably would,  confer  upon  the  appointee  the 
character  of  a  Federal  officer,  but  until  that 
is  done,  it  cannot  be  said  that  this  liability 
is  any  proper  test  of  the  question  under  con- 
sideration; and  this  is  also  true  in  regard  to 
the  provision  permitting  a  retired  officer  to 
be  detailed,  on  his  own  application,  to  serve 
as  professor  in  any  college.  It  is  sug- 
gested that,  as  defendant  is  still  a  membor 
of  the  Army,  as  constituted  by  the  Federal 
statutes,  he  is,  for  that  reason,  subject  to 
be  assigned  to  duty  by  the  President  and 
Congress.  That  may  be  so,  and  when  sucli 
an  assignment  is  made,  he  may  then  hold 
a  Federal  office  not  held  by  him  when  the 
mayor  made  the  appointment  in  question." 

1**  The  office  of  interpreter  of  a  district 
court,  which  is  a  part  of  the  state,  and  not 
of  the  city,  government,  is  a  court  office, 
and  not  a  city  government  office;  and  it  is 
not  untenable  at  the  same  time  with  the 
office  of  inspector  of  elections,  under  a  pro- 
vision in  the  city  charter  providing  that 
offices  under  the  city  shall  be  vacated  by  the 
acceptance  of  another  civil  office  of  honor, 
trust,  or  emolument.  Goettman  v.  New 
York  (1875)  6  Hun  (N.  Y.)  132. 

M»It  is  held  in  O'Brien  v.  New  York 
(1895)  84  Hun,  50,  32  N.  Y.  Supp.  34,  that 
an  attendant  of  the  court  of  general  ses- 
sions is  not  an  officer  under  the  city  gov- 
ernment within  the  meaning  of  a  statute 
providing  that  *'any  person  holding  office 
.  .  ,  who  shall  during  his  term  of  office 
accept  .  .  .  any  other  civil  office  of 
honor,  trust,  or  emolument  under  the  gov- 
ernment of  the  United  States 
shall  be  deemed  thereby  to  have  vacated 
every  office  held  by  him  under  the  city 
government;**  and  it  is  held,  further,  that 
the  offices  of  special  deputy  United  State!=< 
marshal  and  attendant  of  such  court  are  not 
untenable  at  the  same  time.  The  decision 
seems  to  rest  on  the  ground  that  the  court 
is  not  a  part  of  the  city  government, 
Goettman  v.  New  York  (N.  Y.)  supra,  being 
cited  as  authority  therefor. 

M6  An  assistant  clerk  of  a  district  court 
is  not  a  city  or  county  officer  within  the 
meaning  of  a  charter  provision  that  "any 
person  holding  office  .  .  .  who  shall 
during  his  term  of  office  .  .  .  hold  or 
accept  any  other  office  connected  with  the 
government  of  the.  city  .  .  .  shall  be 
deemed  thereby  to  have  vacated  every  office 
held  by  him  under  the  city  government ;" 
and  the  acceptance  of  either   the   office   of 
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public  works  and  assistant  ekrk  of  dis- 
trict omirt ;  **•  member  of  legislature  and 
assistant  eierk  of  district  court ;  ^^  chief 
burgess  and  justice  of  the  peace ;  ^**  chief 
burgess  and  notary  public ;  **•  city  re- 
corder and  United  States  district  attorw 
ney ;  ***  commissioner  of  state  survey 
and  landscape  architect  in  department  of 
public  works;  *••  clerk  of  United  States 


circuit  court  and  commissioner  of  the 
same  court ;  *•*  town  trustee  and  town 
clerk  J  "*  town  trustee  and  town  treas- 
urer; ^**  master  commissioner  of  circuit' 
court  and  city  attorney ;  *••  chief  of  po- 
lice and  sheriff;***  marshal  and  sher- 
iff; *••  deputy  sheriff  and  school  direc- 
tor; "•  governor  and  member  of  state 


clerk  in  the  department  of  public  works  or 
of  clerk  in  the  mayor's  office  iloes  not  vacate 
ins  clerkship  of  the  court.  People  ex  rel. 
Gilchrist  v,  Murray  (1878)  78  N.  Y.  585. 

147  An  assistant  clerk  of  a  district  court 
is  not  a  city  or  county  officier  within  the 
meaning  of  a  charter  provision  that  "anv 
person  holding  office  .  .  .  who  shafi 
during  his  term  of  office  ...  accept  a 
Beat  in  the  legislature  shall  be  deemed  there- 
by to  have  vacated  every  office  held  by  him 
under  the  city  government;"  and  the  ac- 
ceptance by  him  of  membersliip  in  the  as- 
sombly  does  not  Vacate  his  clerkship. 
(N.  Y.)  Ibid. 

1*8  Neither  the  office  of  justice  of  the 
peace  nor  that  of  notary  public  is  a  borough 
office  within  the  meaning  of  a  statute  which 
provides  that  a  chief  burgess  shall  not  hold 
any  other  borough  office  or  appointment 
during  his  term;  and  a  chief  burgess  nmy 
hold  such  offices  during  his  term.  Com.  v. 
Shindle  (1896)  19  Pa.  Co.  Ct.  268. 

1*9  Although  a  city  recorder  possesses 
Bome  powers  and  performs  some  duties  of  a 
judicial  nature,  he  is  not  a  judge  within  the 
meaning  of  the  constitutional  provision  that 
no  person  exercising  any  office  of  trust  or 
proAt  under  the  United  States  shall,  at  the 
same  time,  hold  or  exercise  the  office  of 
judge;  and  no  inconsistency  is  created  by 
the  statute  between  the  offices  of  city  re- 
corder and  United  States  district  attorney. 
Com.  V.  Dallas  (1801)  4  Dall.  (Pa.)  229,  1  L. 
ed.  812;  Kespubllca  v.  Dallas  (1801)  3 
Yeates  (Pa.)  300, 

IMA  landscape  architect  in  the  depart- 
ment of  public  works  is  not  an  officer  with- 
in the  meaning  of  the  city  charter  previa 
sion  which  says  that  "any  person  holding 
office  .  .  .  who  shall,  during  his  term  of 
office,  accept,  hold,  or  retain  any  other  civil 
office  of  honor,  trust;  or  emolument  under 
the  govemmeift  ...  of  the  state  .  .  . 
shall  be  deemed  therein  to  have  vacated 
every  office  held  by  him  under  the  city 
government;"  and,  accordingly,  that  position 
is  not  untenable  at  the  same  time  with  the 
office  of  comihissioner  of  the  state  survey. 
Olmstead  v.  New  York  (1877)  10  Jones  &  S. 
(N.  Y.)  481. 

161 A  statute  providing  that  *'ho  person 
who  holds  an  office  fhe  salarv  or  annual 
compensation  attached  to  wiiicn  amounts  to 
the  sum  of  $2,500  shall  be  appointed  to  or 
hold  any  other  office  to  which  compensation 
is  attached**  applies  only  to  offices  to  wliich 
a  fixed  annual  compensation  is  attached, 
and  not  to  offices  under  the.  fee  systeib,  al- 
though the  fees  may,  in  sotec  years.,  reach 
that  sum;  and  a  clerk  of  the  circuit  court, 
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whose  compensation  is  dependent  upon  the 
fees  received,  may  also  be  a  commissioner 
of  that  court.  United  States  v.  Durlacher 
(1894)  63  Fed.  672. 

M»It  is  held  in  Santa  Ana  Water  Co.  v. 
San  Buenaventwa  (1896)  65  Fed.  323,  that, 
where  one  statute  provides  for  the  vacation 
of  the  office  of  town  trustee  by  removal 
from  the  town,  and  ano^er  declares  what 
shall  constitute  a  vacancy  in  o^Sficee  in 
general,  without  enumerating  incompati- 
bility, this  enumeration  is  exclusive,  and  no 
incompatibility  exists  between  the  office  of 
trustee  on  the  one  hand,  and  those  of  clerk 
and  treasurer  on  the  other. 

uiTfae  office  of  master  commissioner  of 
the  circuit  court  is  not  a  state  office  withiu 
the  meaning  of  a  constitutional  provision 
to  the  effect  that  no  person  shall,  at  the 
same  time,  be  a  state  officer  and  an  officer 
of  any  city  or  town;  and  the  offices  oi 
master  commissioner  and  city  attorney  are 
not  untenable  at  the  same  time  thereunder. 
Goodloe  V.  Fox  (1896)  96  Ky.  627,  29  S.  W. 
433. 

iMIt  IB  held  in  Peterson  v.  Culpepper 
(1904)  72  Ark.  230,  9  S.  W.  783,  2  Ann. 
Cas.  378,  that  the  office  of  chief  of  police  of 
a  cit^  is^not  a  state,  office  within  the  mean- 
ing of  a  constitutional  providon  to  the  ef- 
fect that  "no  person  shall  hold  or  perform 
the  duties  of  Inore  than  one  office  in  the 
same  department  of  the  government  at  the 
same  time;**  alid  that  that  office  is. tenable 
at  the  same  time  with  the  office  of  chief  of 
police  and  sheriff. 

Uft Under  -a  constitutional  provision  t<> 
the  effect  that  "no  person  shall  hold,  or  per- 
form the  functions  of,  more  than  one  office 
under  the  government  of  this  state  at  the 
same  time,"  it  is  held  in  Atty.  Qen.  ex  rel« 
Wiikina  v.  Connors  (189X)  27  FI4*  329,  9  So. 
7,  that  a  statute  which  imposes  upon  certain 
sheri^s  the  duties  of  the  marshals  of  cer- 
tain Rumicipal  corporations  which  the  act 
dissolves  is  constitutional.  This  is  on  tlie 
ground  that  the  office  of  marslial  is  a  city, 
and  not  a  state,  oflice. 

IWIn  State  ex  reU  Walker  v.  Bus  (1896) 
135  Mo.  326,  33  L.R.A.  616,  36  S.  W.  636,  a 
case  inv<tlving  the  offices  of  deputy  sheriff 
of  the  city  of  St.  Ixmis  and  a  school  director 
of  the  city,  under  a  constitutional  pro- 
vision to  the  effect  that  "no  person  shall, 
at  the  same  time,  flU  two  milnicipttl  offices, 
either  in  the  same  or  different,  muniel- 
palities,"  it  is  held  that  the  office*  of  d^utjF 
sheriff  is  not  a  municipal  office,  and  that  the 
two  offices  are  teoabU  at  the  aaibe  time. 
The  court  sayst  'n¥hile  the  eity  of  St. 
Louis  is  strictly  a  municipal  corporation,  it^ 
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board  of  control ;  ^^'^  special  oirouit  judge 
and  regular  circuit  judge ;  ^^  and  associ- 
ate judge  and  county  treasurer."* 

And  it  has  been  held  that  no  incon- 
sistency exists  between  a  statute  pro- 
viding that  no  person  shall  hold  the  of- 
fices of  police  judge  and  justice  of  the 


pesice  at  the  same  time,  and  a  statute 
providing  that,  in  the  absence  of  the 
police  judge,  a  justice  of  the  peace  shall 
act  in  his  place. ^•^  Accordingly,  a  jus- 
tice of  the  peace,  so  acting  in  the  place 
of  an  absent  police  judge,  is  held  not  to 
violate  the  former  statute. 


territory  is  also  a  subdivision  of  the  state 
in  which  officers  are  elected  to  perforin  the 
functions  of  the  state  government,  as  dia* 
tinguislied  from  those  pertaining  to  mu- 
nicipal government.  These  ofTicers  are  in  no 
sense  municipal  ofTicers.  Their  designation 
as  officers  of  the  city  of  St.  Louis  refers 
to  their  territorial  jurisdiction,  rather  than 
to  the  governmental  duties  they  perform. 
They  are  officers  under  the  Laws  of  the  state, 
and  perform  their  duties  within  city  limits. 
The  sheriff  of  the  city  of  St.  Louis  is  an  of- 
ficer of  the  city  in  the  same  sense  that  a 
sheriff  of  a  county  is  an  officer  of  the 
county."  Similar  disposition  is  made  of  a 
statute  to  the  effect  tliat  no  person  holding 
office  under  the  city  of  St.  Louis  shall  be  a 
member  of  the  board  of  school  directors. 
And  in  the  same  case  it  is  held  that,  under 
a  constitutional  provision  to  the  effect  that 
in  certain  cities  and  counties  *'no  person 
shall,  at  the  same  timei  be  a  state  otiicer 
and  an  officer  of  any  county,  city,  or  other 
municipality,"  a  deputy  sheriff  may  at  the 
same  time  be  a  public  school  director,  the 
former  office  not  being  a  state  office  within 
the  meaning  of  the  term  as  used  in  the 
constitutional  provision. 


Instate  v.  Potterfield  (1896)  47  S.  C. 
75,  25  S.  E.  .39,  supra,  footnote  3. 

168  It  is  held  in  James  v.  Cammack  (1910) 
139  Ky.  223,  129  S.  W,  582,  that  the  duties 
of  a  special  circuit  judge  are  not  incom- 
patible with  those  of  a  regular  circuit  judge, 
under  a  constitutional  provision  that  ''no 
person  shall,  at  the  same  time,  be  a  state  of- 
ficer or  a  deputy  officer,  .  .  .  and  an 
officer  of  any  county,  city,  town,  or  other 
municipality,  or  an  employee  thereof;  and 
no  person  shall,  at  the  same  time,  fill  two 
municipal  offices,  either  in  the  same  or 
different  municipalities.'' 

iw  One  who  holds  by  election  the  offices  of 
associate  judge  and  county  treasurer  does 
not  violate  a  statute  which  prohibits  the 
holding,  by  appointment,  of  those  two  of- 
fices at  the  same  time,  the  statute  applying 
strictly  to  tenure  by  appointment,  and  not 
being  intended  to  include  tenure  by  election. 
State  ex  rel.  Peters  v.  McCDoUister  (1841)  11 
Ohio,  46. 

leORe  Corum  (1900)  62  Kan.  271,  84  Am. 
St.  Rep.  382,  62  Pac.  661.  E.  L.  D. 
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RE  CLAIM  OF  MINNIE  A.  DE  VOE. 

STATE  INDUSTRIAL  COMMISSION, 

Appt., 

V, 

NEW  YORK   STATE  RAILWAYS,  Respt. 

(218  N.  Y.  318,  113  N.  E.  256.) 

Master  and  servant  —  workmen's  com- 
pensation —  injury  ont  of  working 
hours. 

Injury  to  a  motorman  by  collision  with 
an  automobile  when  he  is  attempting,  out 
of  working  hours,  to  board  a  car  to  visit 
the  oflicial  watch  inspector,  as  he  is  required 
to  do  by  the  rules  of  his  employer,  does  not 
arise  out  of  or  in  the  course  of  his  employ- 


Note.  —  Generally,  for  the  American 
cases  on  injuries  "arising  out  of  and  in  the 
course  of"  the  employment,  see  page  232 
of  the  annotation  in  L.R.A.1916A,  23,  on 
the  general  subject  of  workmen's  compensa- 
tion acts.  The  English  cases  will  be  found 
at  pAge  40  of  that  annotation. 

Specifically,  as  to  the  right  to  compensa- 
tion for  injuries  to  eml^loyee  received  while 
on  the  street,  see  annotation  following  Hop* 
kina  v.  MichijTfin  Sncrar  Co.  L.R.AJOiaA, 
r.n.A.lillTA.  ^ 


ment  within  the  meaning  of  the  workmen's 
compensation  act. 

For  other  cases,  see  Master  and  Servant,  IF. 
o,  i,  in  Dig,  1-52  N.  8. 

(Willard  Bartlett,  Ch.  J.,  dissents.) 

(Juue  6,  1916.) 

APPEAL  by  the  State  Industrial  Commis- 
sion from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court,  Third  De- 
partment, reversing  an  award  made  by  the 
Workmen's  Compensation  Conuaissioin  to 
claimant  in  a  proceeding  by  her  under  the 
workmen's  compensation  act  to  recover  com- 
pcnsation  for  the  death  of  her  husband. 
Affirmed. 
The  facts  are  stated  in  the  opinion. 


314;  Beaudry  v.  Watkins,  L.R.A.1916F,  .576, 
and  Kunza  v.  Detroit  Shade  Tree  Co.  post, 
252.  Tlie  analogous  question  as  to  the  right 
to  compensation  for  injuries  received  w^hile 
going  to  and  from  work  is  discussed  in  the 
annotation  following  De  Constantin  v.  Pub- 
lic Service  Commission,  L.R.A.1916A,  33T. 
For  later  cases  dealing  with  the  construc- 
tion and  effect  of  workmen's  compensation 
acts,  see  L.R.A.  Digest  under  the  title, 
"Workmen's  Compensation." 


.    RB  DE  VOE. 
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Mr,  E«  G.  Aiken,  with  Hjt.  B^burt  £• 
WooataV7>  Atfemmey  General  for  appel- 
lant: 

The  aoei4ent  whidi  eaused  the  death  of 
the  deceased  arose  out  of  and  in  the  course 
of  his  employment. 

Gaoa  V.  Norton  Hill  GoUicry  Co.  [1009] 
2  K.  B.  &30,  78  h.  J.  K.  B.  N.  S.  921, 
100  L.  T.  N.  S.  979,  25  Times  L.  R.  640, 
2  B.  W.  C.  C.  42;  Grali«un  v.  Barr,  60 
Scot.  h.  R.  391,  [1913]  »S.  C.  638,  6  B, 
W.  C.  C.  412:  Keyser  v.  Burdiok,  4  B.  W* 
C.  C.  87;  Helmke  v.  Tliilmany,  107  Wis. 
216,  83  N.  W.  360,  8  Am.  Keg.  Rep.  172; 
Ewald  V.  Chicago  &  N.  W.  R,  Co.  70  Wis. 
420,  2  Am.  St.  Rep.  178,  36  N.  W.  12, 
591;  Newark  Paving  Co.  v.  Kloti^  fi&  N. 
J.  L.  432,  91  Atl.  91;  Donovan's  Case,  217 
Mass.  76,  104  N.  E.  431,  Ann.  Cas.  1916C, 
778,  4  N.  C.  C.  A.  549;  Boyle  v.  Columbian 
Fire  Proofing  Co.  182  Mass.  93,  64  N.  E. 
726;  Northwestern  Union  Packet  Co.  v.  Mc- 
Cue,  17  Wall.  508,  21  L.  ed.  705;  Mole  v. 
Wadworth,  6  B.  VV.  C.  C.  129;  Walton 
V.  Tredegar  Oil  A  Coal  Co.  6  B.  W.  C.  C. 
592;  Mackenzie  v.  Coltness  Iron  Co.  41 
Scot.  L.  R.  0,  6  Sc.  Sess.  Cas.  5th  series  8, 
11  Scot.  L.  T.  350;  Keenan  v.  Flemington 
Coal  Co.  40  Scot.  L.  R.  144,  6  Sc.  Sess. 
Cas.  5th  series,  164,  10  Scot.  L.  T.  409; 
Jarvis  v.  Hitch,  —  Ind.  App.  — ,  65  N.  B. 
608;  Riley  v.  W.  Holland  &  Sons  [1911] 
1  K.  B.  1029,  80  L.  J.  K.  B.  N.  S.  814, 
104  L.  T.  N.  S.  371,  27  Times  L.  R.  327, 
4  B.  W.  C.  C.  155;  Taylor  v.  Jones,  123 
L.  T.  Jo.  553,  1   B.  W.  C.  C.  3. 

Messrs.  Kernan  &  Kernan,  for  respond- 
ent: 

There  was  no  employment  of  deceased  by 
the  defendant  corporation,  within  the  mean- 
ing of  the  statute,  at  the  time  of  injury. 

1  Labatt,  Mast.  &  S.  pp.  9,  56:  Wyllie 
V.  Palmer,  137  N.  Y.  248,  19  L.R.A.  285, 
33  N.  E.  381;  Butler  v.  Townsend,  126 
N.  Y.  105,  26  N.  E.  1017;  Cunningham  v. 
Syracuse  Improv.  Co.  20  App.  Div.  171, 
46  N.  Y.  Supp.  954;  Bradbury,  Workmen's 
Compensation  Law,  2d  ed.  p.  404;  Re  Fla- 
herty, (Opinions  of  the  Solicitor  for  the  De- 
partment of  Commerce  and  Labor,  p.  225 )  ; 
Benson  v.  Lancashire  k  Y.  R.  Co.  [1904]  1 
K.  B.  242,  73  L.  J.  K.  B.  N.  S.  122,  68 
J.  P.  149,  52  Week.  Rep.  248,  89  L.  T.  N. 
S.  715,  20  Times  L.  R.  139;  Walters  v. 
Stavely  Coal  A  I.  Co.  105  L.  T.  N.  S.  119, 
55  SoL  Jo.  679,  4  B.  W.  C.  C.  303 ;  Gilbert 
V.  The  Nizam  [1910]  2  K.  B.  655,  79  L. 
J.  K.  B.  N.  S.  1172,  103  L.  T.  N.  S.  163, 
26  Times  L.  R.  604,  3  B.  W.  C.  C.  455; 
Nolan  V.  Porter,  2  B.  W.  C.  C.  106. 

Assuming  that  there  was  an  employment 
of  deceased  by  defendant  at  the  time  of  in- 
jury,  the  injury  was  not  one  '^arising  out 
of  and  in  the  course'^  of  such  employment. 
L.R.A.1917A. 


Bryant  ▼.  Fitaell,  84  K.  J.  L.  72,  86 
Atl.  458,  8  N.  C.  C.  A.  685;  Bradbury, 
Workmen's  Compensation  Law,  2d  ed.  p. 
398;  MoNicors  Case,  215  Maes.  497,  L.R.A. 
1916A,  306,  102  N.  K  697,  4  N.  C.  C.  A. 
622;  Greene  y.  Shaw  [1912]  2  I.  R.  430, 
46  Ir.  lAW  Times  18,  5  B.  W.  C.  C.  673; 
Kitchenham  v.  The  Johannesburg  [1911]  A. 
C.  417,  80  L.  J,  K.  B.  N.  S.  1102,  106  L. 
T.  N.  S.  118,  27  Timea  L.  R.  604,  66  Sol. 
JOv  599;  4  B.  W.  C.  C.  311;  Pierce  ▼.  Provi- 
dent Clothing  k  Supply  Cow  [19U]   1  K, 

B.  997,  80  L.  J.  K.  B.  N.  S.  831,  104  L. 
T.  N.  S.  473,  27  Times  L.  R.  299,  56  Sol. 
Jo.  363,  4  B.  W.  C.  C.  242;  Warner  v. 
Coucliman  [1911]  1  K.  B.  861,  80  L.  J.  K.  B. 
N.  S.  526,  103  L.  T.  N.  S.  693,  27  Times  L. 
R.  121,  55  Sol.  Jo.  107,  4  B.  W.  C.  C.  32. 
1  N.  C.  C.  A.  51;  Kelly  v.  Kerry  County 
Council,  42  Ir.  Law  Times,  23,  1  B.  W.  C. 

C.  194. 

The  question  as  to  whether  or  not  a  par- 
ticular injury  is  one  arising  out  of  and  in 
the  course  of  the  employment  is  a  question 
of  law  for  the  court,  and  a  specific  find- 
ing by  the  Workmen's  Compensation  Com- 
mission upon  such  fact  is  not  final. 

De  Voe  v.  New  York  State  R.  Co.  169 
App.  Div.  472,  155  N.  Y.  Supp.  12:  Rheiu- 
wald  V.  Builders'  Brick  &  Supply  Co.  l68 
App.  Div.  425,  163  N.  Y.  Supp.  598; 
Hotchkiss  v.  Mtoaher,  48  N.  Y.  478;  Mc- 
Kinley  ▼.  Hessen,  202  N.  Y.  24,  96  N.  K. 
32. 

Pound,  J.,  delivered  the  opinion  of  the 
court: 

At  the  time  of  receiving  the  injuries  re- 
sulting in  his  death  Edward  De  Voe  re- 
sided at  Mohawk,  and  was  employed  as  a 
motorman  by  the  New  York  State  Rail- 
ways a  street  railway  corporation. 

On  September  12,  1914,  at  about  4:50 
p.  )f.  and  after  he  had  fltiished  his  work  for 
the  day,  and  as  he  was  hurrying  from  the 
car  barn  at  Mohawk  to  catch  a  car  of  the 
New  York  State  Railways,  which  was  just 
coming  to  a  stop  before  tiie  car  barn,  he 
was  struck  by  an  automobile  running  near 
the  curb,  receiving  injuries  from  which  he 
died  three  days  later.  The  purpose  of  De 
Voe  in  taking,  or  attempting  to  take,  a  car 
was  to  proceed  to  Herkimer  to  have  his 
watch  tested.  It  was  understood  wlien  em- 
ployees were  hired  that  they  should  have 
free  transportation  on  the  care  of  the  com- 
pafiy.  It  Was  a  rule  of '  the  company  (em- 
ployer) that  the  men  should  have  their 
watches  tested  once  in  every  two  weeks,  un- 
der penalty  of  loss  of  one  day.  The  em- 
ployees were  not  paid  for  fche  time  wliicli 
they  eonsumed  in  the  period  of  testing  their 
watches,  or  of  going  to  or  from  the  place 
the  test  might  be  made.     The  person  who 
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made  the  test  was  designated  and  paid  by 
the  employer. 

The  question  is  whether  death  resulted 
from  "an  accidental  personal  injury  sus- 
tained by  the  employee  arising  out  of  and 
in  the  course  of  his  employment."  W.  C. 
Ij.  §  10,  Consol.  Laws,  chap.  67.  The  em- 
ployee is  not  insured  generally  against  ac- 
cident while  working  for  the  street  rail- 
way corporation.  At  home  or  on  the  street 
he  may  meet  with  accident  not  arising  out 
of  or  in  the  contse  of  bis  employment!  The 
act  does  not  cover  such  cases.  The  em- 
ployee gets  up  in  the  morning,  dresses  him- 
self, and  goes  to  work,  because  of  his  em- 
ployment; yet  ii  he  meets  With  an  acci- 
dent before  coming  to  the  employers*  prem- 


ises or  his  place  of  work,  that  itf  not  a  risk 
of  his  occupation,  b%t  of  life  genenUIy.  De- 
ceased was  not  employed  to  have  his  watok 
regulated,  and  thisrefore  was  not  injured 
while  doing  a  duty  that  he  was  employed 
to  perform.  He  was  not  injured  while  on 
duty,  nor  in  his  working  hours,  nor  joa  his 
way  to  or  from  his  duty  within  the  pre* 
cincts  of  the  company. 

The  order  appealed  from  should  be  af- 
firmed, with  costs  against  the  Industrial 
Commission. 

Hiscook,  Ohase,  Cuddebackt  Hogan, 
and  Cardozo^  JJ.,  concur. 

Wlllard  Bartlctt,  Oh.  J.,  dissents. 


MICHIGAN   SUPREME  COURT. 

AUGUSTA  KUNZE 

V. 

DETOOIT  SHADE  TREE  COMPANY,  Plff. 

in  Certiorari, 

(—  Mich.  —,153  N.  W.  851.) 

Master  and  senrant  —  workmen's  com- 
pensation —  Injury  by  street  traffic. 

Injury  to  a  tree  trimmer  whose  duties  re- 
quire him  to  go  about  from  place  to  place 
within  the  city  to  supervise  the  work,  by 
being  struck  by  an  automobile  when  at- 
tempting to  take  a  street  car  to  go  from 
one  job  to  another,  arises  out  of  and  in  the 
course  of  his  employment  within  the  mean- 
ing of  the  workmen's  compensation  act. 
For  other  cases,  see  Master  and  Servant,  II. 

o,  1,  in  Dig,  l-'52  'N.  S. 

<July  21^  1916.) 

CERTIORARI  to  the  State  Industrial 
Accident  Board  to  review  its  award 
in  a  proceeding  under  the  workmen's  com- 
pensation act  to  obtain  compensation  for 
the  death  of  pjUtintifl's  intestate.    Affirmed. 

Thp  iacts  are  stated  in  the  opinion. 

Mr.  Tlioniad  M..  Cotter  for  plainjtiff  in 
certiorari.  ,  . 

'  ^fr.  £}.  I>.  Alexander,  for  defendant  in 
certiorari : 

Plaintiff's  Injury  arose  out  of  and  in 
the  course  of  the  employment. 

M'Laren  v.  Caledonia  R.  Co.  [lOll]  S. 
C.  1076,  48  Scot.  L,  R.  885,  5  B.  W.  C.  C. 
492;  Andrew  v.  Failsworth  Industrial  Soc^ 
[1904]  2  K.  B.  32,  73  L.  J.  K-  B.  N.  S. 
511,  08  J.  p.  409,  62  Week.  Rep.  451,  90 

Note. —  As  to  right  to  compensation,  un- 
der workmen's  compensation  acts,  for  in- 
juries sustained  by  an  employee  while  on 
if:he  street,  see  footnote  to  Re  De  Voe,  ante, 
250. 
L.R.A.1917A. 


L.  T.  N.  S.  611,  20  Times  L.  R.  429;  State 
ex  rel.  People's  Coal  &  Ice  Co.  v.  District 
Ct.  129  Minn.  502,  L.R.A.1916A,  344,  163 
N.  W,  119,  9  N.  C.  C.  A.  129. 

Kuhn,  J.,  delivered  the  opinion  of  the 
court: 

This  case  is  brought  here  by  certiorari 
to  review  an  award  made  by  the  State  In- 
dustrial Accident  Board. 

Frederick  Kunze,  whose  widow  is  the 
claimant  herein,  was  employed  by  the  De- 
troit Shade  Tree  Company,  the  defendant, 
as.  a  tree  trimmer  and  planter.  Having 
been  with  the  defendant  company  for  about 
two  years,  on  July  18,  1914,  he  was  em- 
ployed as  a  foreman,  and  in  tlie  course  of 
this  employment  it  was  his  duty  to  go 
from  job  to .  job  about  the  city.  On  the 
day  aforementioned,  he  had  inspected  a  job 
on  Virginia  park,  a  street  in  the  city  of 
Detroit,  and,  liaving  completed  this  inspec- 
tion at  about  .0  o'clock  in  the  morning,  he 
left  the  work  in  charge  of  another  employee, 
and  started  east  onr  Virginia  park  to  tlic 
intersection  of  Woodward  avenue,  where 
it  is  to  be  reasonably  inferred  from  the 
evidence  he  was  about  to  take  a  car  to 
inspect  another  job  north  of  Virginia  park 
at  the  corner  of  Josephine  •avenue  and  Wood- 
ward avenue;  and  it  also  appears  that  there 
was  anotlier  job  for  inspection  at  the  corner 
of  Mt.  Vernon  and  John  R.  streets,  which 
was  also  north  of  Virginia  park.  While 
at  the  intersection  of  Virginia  park  and 
Woodward  avenue,  he  was  knocked  down 
by  an  automobile,  seriously  injured,  and 
di«d  the  following  day. 

It  is  the  contention  of  the  appellant  that 
there  is  no  evidence  in  the  record  that  tlie 
deceased  was  at  the  time  of  his  death  en- 
gaged in  any  business  lor  his  employer.  Mr. 
Alfred  Gibson,  the  president  of  the  defend- 
ant company,  was  sworn  and  testified  aa 
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to  the  character  of  the  employment.  It 
appears  from  his  testimony  that  the  de- 
ceased was  employed'  by  the  ireek^  and  he 
stated  that  in  the  summer  timc»  "he  went 
around  triramiag  trees,  deing  tree  surgery 
work,  taking  down  trees,  and  so  on,  with 
other  men  in  my  employ  that  he  had  charge 
af/'  He  also  testified  that  at  the  time  of 
bis  injury,  the  deceased  had  on  his  person 
a  list  of  plaees  to  go,  one  after  the  other, 
and  stated  that  he  had  finished  his  work 
OB  Virginia  park.  We  think  it  is  olear 
from  tlie  record  that  the  employment  of 
the  deceased  was  to  go  from  place  to  place 
to  trim  trees,  and  that  in  the  discharge 
•f  these  duties  it  was  not  only  necessary 
for  him  to  supervise  the  work,  but  it  was 
■eceasary,  in  the  course  of  hie  employment, 
to  proceed  from  one  job  to  the  other,  adopt- 
ing such  means  of  locomotion  as  he  might 
clesire. 

It  is  strongly  urged  by  counsel  for  ap- 
pellant that  the  death  of  the  deceased  was 
not  due  to  any  accident  "arising  out  of 
and  in  the  course  of  his  employment,"  and 
that  there  was  no  causal  connection  between 
the  employment  and  the  injury,  and  in  sup- 
port of  this  contention  the  recent  decision 
of  this  court  in  Hopkins  v.  Michigan  Sugar 
Co.  184  Mich.  87,  L.R.A.1916A,  310,  150 
N.  W.  325,  is  relied  upon.  In  the  opinion 
in  that  case,  Mr.  Justice  Steere,  speaking 
for  the  court,  quoted  from  the  rule  an- 
nounced by  the  Massachusetts  court,  in 
which  it  was  stated:  "If  the  injury  can 
be  seen  to  have  followed  as  a  natural  inci- 
dent of  the  work,  and  to  have  been  con- 
templated by  a  reasonable  person  familiar 
with  the  whole  situation  as  a  result  of 
the,  exposure  occasioned  by  the  nature  of 
the  employment,  then  it  arises  'out  of  the 
employment.  But  it  excludes  an  injury 
which  cannot  fairly  be  traced  to  the  em- 
ployment as  a  contributing  proximate  cause, 
and  which  comes  from  a  hazard  to  which 
the  workman  would  have  been  equally  ex- 
posed, apart  from  the  employment.  The 
caunative  danger  must  be  peculiar  to  the 
work,  and  not  common  to  the  neighborhood. 
It  must  be  incidental  to  the  character  of 
the  business,  and  not  independent  of  the 
relation  of  master  and  servant.  It  need 
not  have  been  foreseen  or  expected,  but  after 
the  event  it  must  appear  to  have  had  its 
origin  in  a  risk  connected  with  the  em- 
ployment and  to  have  flowed  from  that 
source  as  a  rational  consequence." 

Being  clearly  of  the  opinion  that  the 
record  warrants  the  conclusion  that  at  the 
time  of  the  injury  the  deceased  was  within 
the  ambit  of  his  employment,  we  also  think 
that  it  is  a  justifiable  conclusion  that  the 
accident  can  be  fairly  traced  to  his  employ- 
L.R.A.1917A. 


raent  as  a  contributing  and  proximate  cause. 
It  is  true  that  in  going  from  one  place  to 
another,  as  was  his  duty,  he  naturally  was 
compelled  to  assume  risks  not  in  anywise 
connected  with  the  trimming,  planting,  an^l 
treating  of  shade  trees.  But  his  employ- 
ment extended  further  than  this  and  neces- 
sarily obliged  him,  in  the  discharge  of  his 
duties,  to  go  from  place  to  place,  and  in 
so  doing  to  assume  the  risks  of  tratUe 
upon  the  streets.  Where  employees  are  com- 
pelled, during  the  course  of  their  employ- 
ment, to  travel  about  the  streets,  it  does 
not  seem  to  us  to  be  unreasonable  to  say 
that  the  danger  of  being  struck  by  street 
cars,  automobiles,  and  traffic  of  every  de- 
scription should  be  taken  account  of.  We 
think  it  must  be  said  that  the  very  nature 
of  the  occupation  of  the  deceased  itself 
exposed  him  to  the  unusual  risk  and  dan- 
ger of  an  accident  of  this  nature,  and  be* 
lieve  that  the  instant  case  is  readily  dis- 
tinguishable from  Hopkins  v.  Michigan 
Sugar  Co.  supra,  where  this  court  said 
that  *^no  direct  causal  relation  is  claimed 
in  the  particular  that  the  nature  of  tlio 
business  of  manufacturmg  sugar  in  itself 
exposes  its  employees  to  unusual  risk  of 
danger  of  accident  of  this  nature.'* 

It  appears  that  in  tliat  case  the  deceased 
at  the  time  of  the  accident  had  finished 
his  duties  of  the  day  and  had  returned 
safely  to  his  home  city,  Saginaw,  and  was 
injured  because  of  slipping  on  the  ice  while 
passing  on  foot  along  a  highway.  In  this 
case  the  deceased  received  his  injury  during 
the  hours  of  employment,  while  actively 
engaged  in  performing  work  for  his  master 
in  accordance  with  duties  imposed  upon 
him  by  his  employment.  See  Beaudry  v. 
Watkins,  —  Mich.  — ,  L.R.A.1916P,  676, 
168  N.  W.  16. 

We  are  of  the  opinion  that  the  order 
and  award  of  the  Industrial  Accident  Board 
should  be  and  is  hereby  affirmed. 


TEXAS    SUPREME    COURT. 

PAUL  WAPLES  et  al.,  Composing  the 
Democratic  State  Executive  Committee, 
Appts., 

V. 

E.  K.  MARRAST. 

(—  Tex.  — ,  184  8.  W.  180.) 

Elections  —  primary  — •  oonstlmtionality 
of  law. 

1.  A  primary  election  law  is  not  uncon- 
stitutional    because    it    is     impracticable, 

Note. —  As  to  constitutionality  of  pri- 
mary election  laws,  see  annotation  following 
this  case,  post^  259. 
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unworkable  if  literally  eoustrued,  and  defec- 
tive  because   not   providing   for   all   candi- 
dates to  be  nominated. 
B'or  other  cases,  see  Elections,  IV.  in  Dig. 
1-52  N,  8. 

Same  —  power  to  require  primary. 

2.  The  legislature  may  require  political 
parties  to  hold  primary  elections  to  enable 
their  members  to  designate  their  choice  of 
candidates  for  office,  whether  state  or  na- 
tional, and  likewise  their  preference  of  dele- 
gates to  party  conventions. 

For  other  cases,  see  Electio^is,  IV.  in  Dig. 
1-52  N.  8. 

Same  —  law  applicable  only  to  certain 
parties. 

3.  The  legislature  may  make  a  primary 
election  law  applicable  only  to  parties  hav- 
ing certain  numerical  strength. 

For  other  cases,  see  Elections,  IV.  in  Dig. 
.    1-52  N.  8. 

Same  —  limited  application. 

4.  A  primary  election  law  is  not  invalid 
because,  under  the  specified  classification, 
it  is  applicable  to  only  one  party  at  the 
time  of  its  adpolion. 

For  other  cases,  see  Elections,  IV.  in  Dig. 
1-52  N.  8. 

Tax  —  public  puP|>ose  —  primary  elec- 
tion. 

i).  A  primary  election  to  select  candidates 
of  the  various  [>olitical   parties  for  public 
office    is    not   a   public   purpose    for    which 
taxes  may  be  levied. 
For  other  cases,   see   Taaes,  I.   d,  in   Dig. 

1-52  N.  8. 

(March  22,  1916.) 

CERTIFICATION  by  the  Court  of  Civil 
_  Appeals  for  the  First  Supreme  Judicial 
District,  for  the  determination  by  the  Su- 
preme Court,  of  questions  arising  upon  ap- 
peal by  respondents  from  the  District  Court 
for  Galveston  County  in  a  mandamus  pro- 
ceeding to  compel  them  to  hold  the  primary 
elei'tion  contemplated  by  the  presidential 
primary  act.     Affirmative  answer  returned. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cecil  H.  Smitli,  Walter  Col- 
lins, and  James  B.  Stubbs,  for  appel- 
lants: 

Article  3175a,  Rev.  Stat.,  known  as  the 
presidential  primary  election  law,  is  in- 
valid, because  it  re<]uires  the  expenses  of 
such  primary  to  be  paid  by  the  respective 
counties. 

Castner  v.  Minneapolis,  92  Minn.  86,  99 
N.  W.  361,  1  Ann.  Cas.  934;  Keller  v. 
Corpus  Christi,  50  Tex.  614,  32  Am.  Rep. 
613;  Glasgow  v.  Terrell,  100  Tex.  584,  102 
S.  W.  98;  Borden  v.  Trospalatios  Rice  & 
Irrig.  Co.  98  Tex.  509,  107  Am.  St.  Rep. 
640,  86  S.  W.  11;  Citizens'  Sav.  &  L.  Asso. 
v.  Topeka,  20  Wall.  655,  22  L.  ed.  455; 
Covington  v.  Kentucky,  173  U.  S.  231,  43 
L.  ed.  679,  19  Sup.  Ct.  Rep.  383;  Frank- 
L.R.A.1917A. 


fort  V.  Com.  26  Ky.  L.  Rep.  957,  82  S.  W. 
1008. 

The  law  imposing  on  candidates  fees  for 
expenses  of  a  primary,  such  fees  bearing  no 
relation  to  the  services  rendered  in  filing 
nomination  papers,  or  expensea  of  an  elec- 
tion, is  an  unconstitutional  discrimination 
against  candidates  without  means  to  pay 
for  the  privilege  of  becoming  such. 

People  ex  rel.  Breckon  v.  Election  Comra. 
221  111.  9,  77  N.  K.  321,  5  Ann.  Cas.  562; 
Ledgerwood  v.  Pitts,  122  Tenn.  570,  125  S. 
W.  1036. 

The  legislature  cannot  confer  upon  one 
class  important  privileges  and  partisan  ad- 
vantages, and  deny  them  to  another  class, 
and  hamper  it  with  unfair  and  unnecessary 
burdens  and  restrictions  in  the  selecting  ol 
its  candidates. 

State  ex  rel.  Fitz  v.  Jensen,  86  Minn.  19, 
89  N.  W.  1128;  Middleton  v.  Texas  Power 
&  Light  Co.  —  Tex.  Civ.  App.  — -,  178  S.  W. 
956,  9  N.  C.  C.  A.  847;  Ex  parte  Jones,  38 
Tex.  Crim.  Rep.  482,  43  S.  W.  513;  Gustaf- 
son  V.  State,  40  Tex.  Crim.  Rep.  67,  43 
L.R.A.  615,  45  S.  W.  717,  48  S.  W.  518; 
Truax  v.  Raich,  239  U.  S.  33,  60  L.  ed.  131, 
36  Sup.  Ct.  Rep.  7;  Jackson  v.  State,  55 
Tex.  Crim.  Rep.  557,  117  S.  VV.  818;  Owens 
V.  State,  53  Tex.  Crim.  Rep.  105,  126  Am. 
St.  Rep.  772,  112  S.  W.  1075;  San  Antonio 
&  A.  P.  R.  Co.  V.  Wilson,  4  Tex.  App.  OSv. 
Cas.  (Willson)  565.  19  S.  VV.  910;  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Ellis,  165  U.  S.  150, 
41  L.  ed.  666,  17  Sup.  Ct.  Rep.  256;  Mis- 
souri, K.  &  T.  R.  Co.  V.  Cade,  233  U.  S. 
648,  58  L.  ed.  1138,  34  Sup.  Ct.  Rep.  678; 
People  ex  rel.  Phillips  v.  Strassheim,  240 
111.  279,  22  L.R.A.(N,S.)  1136,  88  N.  E. 
821;  State  ex  rel.  Dorval  v.  Hamilton,  20 
N.  D.  592,  129  N.  W.  916. 

The  entire  act  must  fail  if  unconstitution- 
al in  part. 

Connolly  v.  Union  Sewer  Pipe  Co,  184 
U.  S.  661,  46  L.  ed.  690,  22  Sup,  Ct.  Rep. 
431;  Western  U.  Teleg.  Co.  v.  Sta,te,  62 
Tex.  634;  Kimbrough  v.  Banictt,  93  Tex. 
301,  65  S.  W.  120;  Ex  parte  Towles,  48 
Tex.  442;  State  ex  rel.  I'niversity  of  Utah 
V.  Candland,  36  Utah,  406,  24  L.R.A.(X.S.) 
1260,  140  Am.  St.  Rep.  834,  104  Pac.  285. 

The  law  is  impracticable  and  cannot  be 
carried  out. 

Missouri,  K.  &  T.  R.  Co.  v.  State,  100 
Tex.  424,  100  S.  W.  766 ;  State  ex  rel.  Crow 
V.  West  Side  Street  R.  Co.  146  Mo.  lo.i,  47 
S.  W.  959. 

The  legislature  has  no  authority  to  dele- 
gate to  the  executive  comuiittecK  the  right 
to  legislate  to  supply  deficiencies  in  the 
law. 

Ex  parte  Mitchell,  —  Tex.  — ,  177  S.  W. 
953:  People  ex  rel.  Breckon  V.  Election 
Comre.  221  111.  9,  77  N.  E.  321,  6  Ann.  Cas. 
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562;   Rouse  v.  Thompson,  22S  111.  522,  81 
X.  E.  1109. 

Messrs.  Jolm  W.  Caiiipbell,  Oliarles  H. 
Theobald,  Walter  K.  Cranford,  and 
Marion  J.  Ijery,  for  appellee: 

The  legislature  has  ^e  right,  under  the 
police  power  of  the  state,  to  regulate  the 
conduct  of  nominations  of  the  political  par- 
ties of  the  state,  and  to  define  a  political 
party,  and  the  provisions  that  only  politi- 
cal parties  easting  oyer  50,000  votes  at  the 
last  general  election  for  governor  and  lieu- 
tenant-governor shall  be  required  to  hold 
preferential  primary  elections  under  the 
provisions  of  the  law,  the  expense  of  which 
shall  be  borne  by  the  counties,  is  not  dis- 
criminatory, but  it  is  a  reasonable  provision 
and  regulation  which  the  legislature  had 
the  power  and  right  to  make. 

De  Walt  v.  Hartley,  146  Pa.  529,  15  L.R.A. 
771,  28  Am.  St.  Rep.  814,  24  Atl.  186; 
State,  Ransom,  Prosecutor,  v.  Black,  54  N« 
J.  L.  446,  16  L.R.A.  769,  24  Atl.  489,  1021 ; 
Ledgerwood  v.  Pitts,  122  Tenn.  570,  125  S. 
W.  1036;  State  ex  rel.  Fitz  v.  Jensen,  86 
Minn.  19,  89  N.  W.  1126;  Kenneweg  v. 
Allegany  Ck)unty,  102  Md.  119,  62  Atl.  252; 
Ladd  V,  Holmes,  40  Or.  167,  91  Am.  St. 
Rep.  457,  66  Pac.  714;  State  ex  rel.  Adair 
V.  Drexel,  74  Neb.  776,  105  N.  W.  174; 
Riter  v.  Douglass,  32  Nev.  400,  109  Pac. 
444;  State  ex  rel.  Labauve  v.  Michel,  121 
La.  374,  46  So.  430;  State  ex  rel.  Webber 
V.  Felton,  77  Ohio  St.  554,  84  N.  E.  88,  12 
Ann.  Cas.  65:  State  ex  rel.  Plimmer  v. 
Poston,  58  Ohio  St.  620,  42  L.R.A.  237,  51 
N.  E.  150;  Gentsch  v.  State,  71  Ohio  St. 
151,  72  N.  E.  900;  Miner  v.  Olin,  159  Mass. 
487,  34  N.  E.  721;  Corcoran  v.  Bennett,  20 
R.  T.  6,  36  Atl.  1122;  SUte  ex  rel.  Mc- 
Carthy V.  Moore,  87  Minn.  308,  59  L.R.A. 
447,  94  Am.  St.  Rep.  702,  92  N.  W.  4; 
People  ex  rel.  Coffey  v.  Democratic  General 
Committee,  164  N.*Y.  335,  51  L.R.A.  674, 
58  N.  E.  124;  Healey  v.  Wipf,  22  S.  D. 
343,  117  N.  W.  521;  Griffin  v.  Gesner,  78 
Kan.  669,  97  Pac.  796;  State  ex  rel.  Zent 
V.  Nichols.  50  Wash.  508,  97  Pac.  728;  Peo- 
ple ex  rel.  Breckon  v.  Election  Comrs.  221 
111.  9,  77  N.  E.  321,  5  Ann.  Cas.  562; 
Schafer  v.  Whipple,  25  Colo.  400,  55  Pac. 
180;  Hopper  v.  Stack,  69  N.  J.  L.  562,  56 
Atl.  1 ;  Herrera  v.  State,  —  Tex.  Crim.  Rep. 
— ,  180  S.  W.  1097;  Auto  Transit  Co.  v.  Ft. 
Worth,  —  Tex.  Civ.  App.  — ,  P.U.R.  1916C, 
565,  182  S.  W.  685, 

The  primary  elections  are  part  of  the 
political  machinery  of  the  state,  so  con- 
stituted by  the  act  in  question,  and  the  pay- 
ment of  the  expenses  of  the  holding  of  the 
same  is  for  a  public  purpose,  and  is  not 
the  granting  of  money  to  or  in  aid  of  any 
person  or  association  of  persons,  within  the 
meaning  of  the  Goostitution;  ' 
L.R.A.1917A. 


De  Walt  V.  Hartley,  146  Pa.  529, 15  L.R.A. 
771,  28  Am.  St.  Rep.  814,  24  AtL  185; 
State  ex  I'd.  Labauve  v.  Michel,  121  La. 
374,  46  So.  430. 

The  intention  of  the  legislature,  as  ex- 
pressed in  the  body  of  the  act  itself  and  in 
the  caption  and  emergency  clause  thereof, 
and  the  general  rule  of  construction  of  stat- 
utes in  pari  materia,  require  that  this  act 
be  read  together  with  the  general  primary 
law  of  this  state,  in  so  far  as  the  provisions 
of  the  latter  are  applicable  to  the  purpose 
and  execution  of  the  act  under  discussion; 
and,  being  so  read,  it  is  clearly  practicable 
and  capable  of  being  carried  out. 

Ellis  County  v.  Thompson,  95  Tex.  22,  64 
S.  W.  927,  66  S.  W.  48 ;  Imperial  Irrig.  Co. 
V.  Jayne,  104  Tex.  395,  138  S.  W.  575, 
Ann.  Cas.  1914B,  322;  Bradford  v.  State, 
—  Tex.  Crim.  Rep.  — ,  180  S.  W.  702; 
Spence  v.  Fenchler,  —  Tex.  — ,  180  S.  W. 
597;  Russell  v.  Farquhar,  55  Tex.  359. 

The  statute  makes  it  mandatory  upon  the 
state  Democratic  executive  committee  to 
conduct  a  direct  preferential  primary;  and 
tlie  committee,  for  the  purpose  of  requir- 
ing orderly  and  prompt  and  efficient  proced- 
ure in  conducting  this  primary,  may  make 
reasonable  regulations. 

Ferris  Press  Brick  Co.  v.  Hawkins,  53 
Tex.  Civ.  App.  578,  11«  S.  W.  80;  Gomez 
V.  Timon,  60  Tex.  Civ.  App.  311,  128  S.  W. 
656;  Uvalde  v.  Burney,  —  Tex.  Civ,  App. 
— ,  145  S.  W.  311. 

Phillips,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  case  involves  the  constitutionality  of 
what  is  familiarly  known  as  the  presidential 
primary  act  of  tiie  thirty-third  legislature, 
chapter  46,  General  Laws  of  1913.  The 
terms  of  the  act  require  the  holding  of  pre- 
cinct primary  elections  in  the  counties  of 
the  state  on  the  fourth  Tuesday  in  May  in 
presidential  election  years  by  the  respective 
political  parties  of  the  state  polling  as 
many  as  50,000  votes  for  their  respective 
candidates  for  governor  at  the  last  preced- 
ing general  election, — obedience  to  it  being 
optional  with  parties  so  polling  a  less  num- 
ber of  votes, — for  the  expression  by  their 
qualified  electors  of  their  preference  of  can- 
didates for  the  party  nomination  to  the 
offices  of  President  and  Vice  President  of 
the  United  States  and  presidential  electors, 
and  likewise  their  choice  of  party  candi- 
dates for  the  places  of  delegates  to  the  na- 
tional conventions  of  such  parties. 

Tlie  expense  of  such  primary  election  of  a 
party  whose  candidate  for  governor  at  the 
last  preceding  general  election  received  as 
many  as  50,000  votes,  it  is  provided  by  the 
•act,  shall  be  paid  out  of  the  county  treas- 
ury of  each  county,  no  provision  being  made 
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for  the  expanse  of  the  primary  election  of 
other  parties,  if  held  under  the  act. 

It  is  further  provided  that  the  votes  cast 
at  the  election  shall  be  counted,  canvassed, 
and  returned  as  required  by  the  general  pri- 
mary law  of  the  state  in  relation  to  party 
nominations  for  the  offices  of  governor  and 
lieutenant  governor. 

In  respect  to  the  number  of  presidential 
electors  to  be  nominated  in  the  primary 
election,  the  act  is  deficient.  It  provides 
only  for  the  nomination  of  one  elector  from 
each  congressional  district,  whereas  the 
state  is  required  to  elect  at  the  general 
election  a  number  equal  to  its  whole  num- 
ber of  Senators  and  Representatives  in  Con- 
gress. 

Under  the  agreed  facts  of  the  ease,  the 
operation  of  the  act  at  the  present  time  is 
to  require  only  the  Democratic  party  to  hold 
the  primary  election  provided  for,  since  it 
is,  at  present,  the  only  party  in  the  state 
whose  candidate  for  governor  at  the  last 
general  election  received  as  many  as  50,000 
votes.  It  is  furthermore  agreed  that  the 
cost  of  such  a  primary  election  as  the  act 
requires,  will  be  not  less  than  $300,000, 
and  will  probably  exceed  that  amount. 

Tlie  requirement  of  the  general  primary 
law  in  respect  to  the  time  for  the  canvass- 
ing by  the  state  executive  committee  of  the 
votes  cast  for  candidates  for  ))arty  nomina- 
tions for  governor  and  lieutenant  governor 
is  that  it  shall  be  at  a  meeting  held  on  the 
second  Tuesday  in  August  of  the  election 
year.  The  Demacratic  National  Convention, 
it  appears  from  the  statement  of  the  agreed 
facts,  has  been  appointed  to  meet  on  June 
14,  1016.  If  the  primary  election  should  be 
held  and  the  act  literallv  observed,  the 
votes  cast  for  delegates  could  not  be  can- 
vassed in  time  for  that  convention. 

The  suit  was  a  mandamus  proceeding  by 
E.  K.  Marrast  to  require  the  appellants, 
who  compose  the  Democratic  State  Execu- 
tive Committee,  to  hold  the  primary  elec- 
tion contemplated  by  the  act.  In  the  trial 
court  the  writ  of  mandamus  was  awarded, 
the  learned  trial  judge  in  an  able  written 
opinion  holding  the  act  valid  against  the 
attack  made  upon  it  by  the  respondents. 
An  appeal  was  prosecuted  to  the  honorable 
court  of  civil  appeals,  which  has  certified 
to  us  the  following  questions: 

1.  Is  the  act,  approved  March  27,  1913, 
art.  3175a,  Vernon's  Sayles's  Texas  Civil 
Statutes,  void  upon  the  ground  tliat  it  is 
in  conflict  with  one  or  more  of  the  pro- 
visions of  the  Constitution  of  this  state 
or  of  the  Union,  as  is  claimed  by  appel- 
lants ? 

2.  If  not  void,  has  the  State  Democratic 
Executive  Committee  authority  to  disregard 
its  requirements  in  so  far  at  they  are  im- 
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practicable,  and  to  supply  such  regulations 
as  they  may  deem  proper  and  necessary? 

Wo  shall  oonsider  only  tha  question  of 
the  constitutionality  of  the  avt.  That  it  is 
impracticable,  unworkable  if  literally  olr- 
served,  and  is  deficient  because  of  the  omis- 
sion to  provide  for  the  nomination  of  tiie 
legal  numbers  of  presidential  electors,  are 
not  matters  which,  if  true,  affect  the  power 
of  the  legislature  to  enact  the  law< 

The  authority  of  the  legislature  to  re- 
quire the  holding  of  a  primary  election  by 
^e  political  parties  of  the  state  for  the 
purpose  of  enabling  their  members  to  vote 
their  choice  for  party  nominees  for  elettive 
offices,  whether  state  or  national,  and  like- 
wise express  their  preference  in  the  selec- 
tion of  party  delegates  to  party  eon^en- 
tions,  is  undoubted.  The  legislative  right 
in  such  an  enactment  to  make,  according  to 
their  numerical  strength,  a  reasonable 
classification  in  respect  to  the  political  par- 
ties subject  to  the  law,  is  equally  clear. 
The  act  is  not  invalid  under  the  classifica- 
tion adopted  because  it  applies  at  the  prcH- 
ent  time  to  only  the  Democratic  party.  It 
is  not  to  be  regarded  as  having  been  enacted 
for  only  the  present  day.  It  was  within  the 
province  of  the  legislature  to  determine 
whether  the  numerically  weaker  parties 
should  be  relieved  from  its  compulsory  ob- 
servance; and,  if  so,  to  provide  a  classifica- 
tion according  to  the  voting  strength  of  the 
parties.  The  selection  of  a  voting  strength 
of  50,000  votes  as  the  test  does  not  create 
an  unreasonable  classification,  and  the  act 
is  not,  upon  this  account,  to  be  overturned. 

The  only  serious  constitutional  question 
involved  by  the  act  is  its  requirement  that 
the  expense  of  the  primary  election  shall  be 
borne  out  of  the  public  treasury  of  tlie 
counties.  This  presents,  nakedly,  the  ques- 
tion, whether  it  is  within  the  power  of  the 
legislature  to  devote  the  public  revenues  of 
the  state  to  tlie  payment  of  the  primary 
elccti<m  expenses  of  political  parties.  Tlic 
general  primary  law  relating  to  the  nomina- 
tion of  party  candidates  for  state,  district, 
and  county  offices  imposes  such  expense 
upon  the  candidates.  Rev.  Stat.  1911,  art. 
3104.  In  the  legislative  history  of  the 
state,  this  is  the  first  effort,  so  far  as  we 
are  aware,  to  make  the  expense  of  a  party 
election  a  charge  upon  the  public  revenue. 

Section  3,  article  8,  of  the  Constitution, 
declares:  "Taxes  shall  be  levied  and  col- 
lected by  general  laws  and  for  public  pur- 
poses only." 

By  §  62,  article  3,  it  is  provided:  *'Thc 
legislature  shall  have  no  power  to  author- 
ize any  county,  city,  town  or  other  politi- 
cal corporation  ...  of  the  state,  to 
lend   its  credit,  or  to  grant  public  aoney' 
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...    in  aid  of,  or  to,  any  individual,  aa* 
aociation  or  corporation  wliatsoever,"  etc. 

The  funds  possessed  by  the  counties  of 
the  state,  and  available  for  the  paymuit  of 
the  expense  of  tlie  primary  election  provid- 
ed for  by  this  act,  are  only  those  which  are 
derived  by  taxation.  If  the  payment  of 
such  expense  is,  within  the  meaning  of  the 
Constitution,  ''a  public  purpose,"  the  act  is 
valid  in  its  provision  that  it  shall  be  borne 
out  of  the  public  treasury  of  the  counties; 
otherwise  it  is  not. 

Taxes  are  burdens  imposed  for  the  sup- 
port of  the  government.  They  are  laid  as 
a  means  of  providing  public  revenues  for 
public  purposes.  The  sovereign  power  of 
the  state  may  be  exercised  in  their  levy 
and  collection  only  upon  the  condition  that 
they  shall  be  devoted  to  such  purposes;  and 
no  lawful  tax  can  be  laid  for  a  different 
purpose.  Whenever  they  are  imposed  for 
private  purposes,  as  was  said  in  Brodhead 
V.  Milwaukee,  19  Wis.  670,  88  Am.  Dec.  711, 
it  ceases  to  be  taxation  and  becomes  plun- 
der. 

It  is  not  easy  to  state  in  exact  terms 
what  is  "a  public  purpose''  in  the  sense  in 
which  that  term  is  employed  as  a  limitation 
upon  the  state's  power  of  taxation.  The 
framers  of  the  Constitution  were  doubtless 
sensible  of  this  ditficulty,  for  they  did  not 
attempt  to  define  it.  Many  objects  may  be 
public  in  the  general  sense  that  their  at- 
tainment will  confer  a  public  benefit  or  pro- 
mote the  public  convenience,  but  not  be  pub- 
lic in  the  sense  that  the  taxing  power  of 
the  state  may  be  used  to  accomplish  them. 
The  powers  of  the  state  as  a  Bovereignty 
exist  only  for  governmental  purposes.  They 
may  be  freely  exerted  in  the  discharge  of 
ail  the  governmental  functions  of  the  state; 
but  cannot  be  applied  to  uses,  though  pub- 
lic in  aim  and  result^  which  are  not  gov- 
ernmental in  their  nature.  As  the  means 
provided  for  the  support  of  the  government 
in  its  administrative  duties,  and  existing 
alone  for  that  end,  the  taxing  power  may 
be  employed  for  no  purpose  save  that  which, 
in  a  true  and  just  tense,  is  related  to  the 
performance  by  the  state  of  its  govern- 
mental office.  The  appropriation  of  the 
public  revenue  is  a  legislative  power,  and 
the  legislature  must  necessarily  be  allowed 
a  large  discretion  in  determining  to  what 
OSes  public  moneys  may  be  put.  Subject 
to  the  constitutional  limitation  that  the 
public  revenue  shall  be  applied  to  only  pub- 
lic purposes,  to  the  prudent  husbandry  of 
the  legislature  as  well  as  its  provident  fore- 
sight has  been  committed  the  public  trust 
of  making  such  use  of  it  as  will  afford  the 
•eonomical  administration  of  the  government 


pose"  as  used  in  this  relation  is  not,  there- 
fore, to  be  construed  narrowly,  so  as  to  deny 
authority  to  the  legislature  to  make  such 
provision  for  the  administration  and  sup- 
port of  the  government  in  its  several 
branches  and  subdivisions  as  will  faithfully 
subserve  the  present  and  future  interests 
of  the  people.  The  limitation  imposed  by 
the  Constitution  upon  the  power  is,  how- 
ever, imperative.  And  it  is  essentially  true 
that  it  does  not  permit  taxation  for  all 
purposes  which,  in  a  broad  and  general 
sense,  may  be  regarded  as  public,  but  ex- 
pressly confines  its  exercise  to  only  those 
public  purposes  with  which  the  state,  as  a 
government,  invested  with  high  and  sover- 
eign powers,  but  only  as  a  grant  from  the 
people,  and  therefore  to  be  solely  used  for 
the  common  benefit  of  all  of  them,  and  not 
as  a  paternal  institution,  may  justly  con- 
cern itself,  and  to  which,  for  that  reason, 
the  public  revenues  may  be  rightfully  de- 
voted. 

As  to  what  is  a  public  purpose  within 
the  meaning  of  §  3,  article  8  of  the  Consti- 
tution, no  better  test  can  be  presented  than 
the  inquiry:  Is  the  thing  to  be  furthered 
by  the  appropriation  of  the  public  revenue 
something  which  it  is  the  duty  of  the  state, 
as  a  government,  to  provide?  Citizens'  iSav. 
&  L.  Asso.  V.  Topelia,  20  Wall.  655,  22  L. 
ed.  455;  People  ex  rel.  Detroit  &  H.  R.  Go. 
y.  Salem,  20  Mich.  462,  4  Am.  Rep.  400. 
Those  things  which  it  is  the  duty  of  the 
state  to  provide  for  the  people,  it  is  equally 
the  right  of  the  state,  by  means  of  the  pub- 
lic revenue,  to  maintain.  Within  this  cate- 
gory fall  the  general  instrumentalities  of 
the  government,  the  public  schools,  and 
other  institutions  of  like  nature.  But  the 
state  is  wholly  without  any  power  to  levy 
and  appropriate  taxes  for  the  support  of 
those  things  which,  either  by  common  .us- 
age or  because  they  are  in  no  proper  sense 
the  instruments  of  government,  it  is  the 
duty  of  the  people  to  provide  for  themselves. 
It  is  not  all  things  which  answer  a  public 
need  or  fill  a  public  want  that  it  is  with- 
in the  authority  of  the  state  to  furnish  for 
the  people's  use,  or  support  at  the  public 
expense.  Manufacturing  industries,  rail- 
roads, public  enterprises  of  many  kinds, 
private  schools  and  private  charitable  insti- 
tutions, all  afford  a  service  to  the  public, 
but  the  state  is  without  any  power  to  main- 
tain them.  Religion  is  generally  esteemed 
a  helpful  influence  for  public  morality.  But 
the  Constitution  expressly  declares  that  no 
public  money  shall  be  granted  in  aid  of  any 
religious  organization. 

General  elections  are  essential  to  the  pub- 
lic welfare,  and  are  distinctly  related  to  the 


which  both  the  spirit  and  the  letter  of  the  |  discharge  of  an  important  governmental 
Constitution  enjoin.  The  term  "public  pur-  duty,  because  it  is  only  by  their  means  that 
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the  organic  law  may  be  amended,  and  in 
the  elective  offices  public  officials  be  sup- 
plied for  the  various  administrative  agen- 
cies of  the  state.  But  is  it  any  duty  of  the 
state  to  provide  the  people  with  nominees 
of  political  parties  for  the  elective  offices 
of  the  government?  Is  it  in  any  just  sense 
a  concern  of  the  state,  that  those  offices  be 
filled  by  only  the  nominees  of  political 
parties?  And  is  there  any  right  in  the 
state  to  devote  the  public  i%venues  of  the 
state  derived  by  taxation  from  the  people 
at  large  in  aid  of  the  purposes  of  such  par- 
ties? 

A  political  party  is  nothing  more  or  less 
than  a  body  of  men  associated  for  the  pur* 
pose  of  furnishing  and  maintaining  the  prev- 
alence of  certain  political  principles  or  be- 
liefs in  the  public  policies  of  the  govern- 
ment. As  rivals  for  popular  favor  they 
strive  at  the  general  elections  for  the  con- 
trol of  the  agencies  of  the  government  as 
the  means  of  providing  a  course  for  the  gov- 
ernment in  accord  with  their  political  prin- 
ciples, and  the  administration  of  those 
agencies  by  their  own  adherents.  Accord- 
ing to  the  soundness  of  their  principles  and 
the  wisdom  of  their  policies  they  serve  a 
great  purpose  in  the  life  of  a  government. 
But  the  fact  remains  that  the  objects  of 
political  organizations  are  intimate  to  those 
who  compose  them.  They  do  not  concern 
the  general  public.  They  directly  interest, 
both  in  their  conduct  and  in  their  success, 
only  so  much  of  the  public  as  are  com- 
prised in  their  membership,  and  then  only 
as  members  of  the  particular  organization. 
They  perform  no  governmental  function. 
They  constitute  no  governmental  agency. 
The  purpose  of  their  primary  elections  is 
merely  to  enable  them  to  furnish  their 
nominees  as  candidates  for  the  popular 
suffrage.  In  the  interest  of  fair  methods 
and  a  fair  expression  by  their  members  of 
their  preference  in  the  selection  of  their 
nominees,  the  state  may  regulate  such  elec- 
tions by  proper  laws,  as  it  has  done  in  our 
general  primary  law,  and  as  it  was  compe- 
tent for  the  legislature  to  do  by  a  proper 
act  of  the  character  of  the  one  here  under 
review.  But  the  payment  of  the  expenses 
of  purely  party  elections  is  a  different 
matter.  On  principle,  such  expenses  cannot 
be  differentiated  from  any  other  character 
of  expense  incurred  in  carrying  out  a  party 
object,  since  the  attainment  of  a  party  pur- 
pose— ^the  election  of  its  nominees  at  the 
general  elections  through  the  unified  vote 
of  the  party  membership,  is  necessarily  the 
prime  object  of  a  party  primary. 

The  great  powers  of  the  state — and  the 
taxing  power  is  the  one  to  be  always  the 
most  carefully  guarded — cannot  be  used,  in 
our  opinion,  in  aid  of  any  political  party  or 
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to  promote  the  purposes  of  all  political  par- 
ties. They  are  no  more  to  be  made  the  ob- 
jects of  governmental  bounty  or  favor  than 
any  other  class  of  public  organizations  into 
which  groups  of  citizens  may  form  them- 
selves. Expenses  incurred  in  the  further- 
ance of  their  objects  can  no  more  be  de- 
frayed out  of  the  public  treasury  than  the 
expenses  of  other  associations  of  individ- 
uals. If  it  is  constitutional  to  use  the 
public  revenues  to  pay  the  cost  of  their 
primary  elections,  it  would  likewise  be  con- 
stitutional to  pay  the  cost  of  their  candi- 
dates' campaigns.  If  the  constitutional  bar- 
rier is  removed  in  the  one  case,  it  cannot 
be  restored  in  the  other;  but  it  will  have  to 
be  admitted  that  any  and  all  kinds  of  ex- 
pense of  political  parties  may  be  lawfully 
imposed  as  a  part  of  the  public  burden  of 
taxation. 

For  a  stronger  constitutional  reason  than 
would  apply  to  other  kinds  of  public  organi- 
zations is  it  the  clear  duty  of  the  state  to 
withhold  the  use  of  its  public  revenues  as 
an  aid  to  political  parties,  and  particularly 
as  an  aid  in  the  holding  of  their  party  elec- 
tions. The  object  of  such  parties  is  the  po- 
litical control  of  the  government;  and  we 
regard  it  as  a  fundamentally  sound  proposi- 
tion that  no  power  of  the  government  can 
be  constitutionally  used  in  furtherance  or 
aid  of  the  effort  of  any  class  or  kind  of  or- 
ganization, political  or  otherwise,  to  obtain 
the  control  of  the  government. 

To  provide  nominees  of  political  parties 
for  the  people  to  vote  upon  in  the  general 
elections  is  not  the  business  of  the  state. 
It  is  not  the  business  of  the  state  because, 
in  the  conduct  of  the  government,  the  state 
knows  no  parties  and  can  know  none.  If 
it  is  not  the  business  of  the  state  to  see  that 
such  nominations  are  made,  as  it  clearly  is 
not,  the  public  revenues  cannot  be  employed 
in  that  connection.  To  furnish  their  nomi- 
nees as  claimants  for  the  popular  favor  in 
the  general  elections  is  a  matter  which  con- 
cerns alone  those  parties  that  desire*  to 
make  such  nominations.  It  is  alone  their 
concern  because  they  alone  are  interested  in 
the  success  of  their  nominees.  The  state, 
as  a  government,  cannot  afford  to  ooncem 
itself  in  the  success  of  the  nominees  of  any 
political  party,  or  in  the  elective  offices  of 
the  people  being  filled  only  by  those  who 
are  the  nominees  of  some  political  party. 
Political  parties  are  political  instrumentali- 
ties. They  are  in  no  sense  governmental 
instrumentalities.  The  responsible  duties 
of  the  state  to  all  the  people  are  to  be  per- 
formed and  its  high  objects  effected  with- 
out reference  to  parties,  and  they  have  no 
part  or  place  in  the  exercise  by  the  state 
of  its  great  province  in  governing  the  peo- 
ple. 
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We  have  been  pointed  to  but  one  author- 
ity holding  that  the  public  revenues  may 
be  used  to  pay  the  cost  of  the  primary  elec- 
tions of  political  parties.  (State  ex  rel. 
Labauve  v.  Michel,  121  La.  374,  46  So.  430), 
but  in  that  case  the  question  received  only 
a  casual  consideration,  and  we  do  not  feel 
at  liberty  to  adopt  the  conclusion  there  an- 
nounced. 

Holding  an  act  of  the  legislature  to  be 
unconstitutional  is  never  a  welcome  duty, 
and  this  court  has  never  performed  it  ex- 
cept with  reluctance.  It  is  a  duty,  however, 
plain  and  unmistakable,  when,  upon  mature 
consideration,  such  is  the  conviction  of  the 
court.  The  (institution  is  the  supreme  law 
of  the  state,  and  no  consideration  should 
be  sufiTered  to  stand  in  the  way  of  its  en- 
forcement. Tested  by  legal  principles 
which  are  clear  and  established,  the  pay- 
ment of  the  expenses  of  primary  elections 
of  political  parties  is  not  a  public  purpose 
for  which  public  revenues  may  be  used; 
and,  in  our  opinion,  the  act  in  question  is 
therefore  unconstitutional  and  unenforce- 
able. 

Hawkins,  J.,  concurring: 
I  concur  in  the  conclusion  and  also  in  the 
general  course  of  reasoning  upon  which  it 


has  been  reached,  and  in  nearly  all  that 
our  Chief  Justice  has  said  so  well,  above. 

However,  1  consider  it  proper  for  me  to 
say  this: 

Undoubtedly  "common  usage"  is  one  vexy 
valuable  test,  or  measure,  by  which  the 
courts  may  determine  whether  a  given  ex- 
penditure of  public  funds  is  or  is  not  for  "a 
public  purpose,"  and  to  that  effect  are  the 
authorities;  but  I  do  not  regard  it  as  the 
only  test,  in  any  instance. 

The  distinction  between  the  "mainte- 
nance" and  the  "regulation"  of  primary 
elections  is  di'awn,  and  properly  so,  in  said 
opinion,  and  that,  indeed,  is  as  far  as  it  is 
necessary  to  go  in  answering  the  certified 
question;  but,  as  this  is  a  pioneer  case  of 
public  importance,  I  wish,  by  way  of  mak- 
ing my  own  views  clear,  to  emphasize,  if 
possible,  said  distinction,  and,  in  that  con- 
nection, to  say  that  said  opinion,  as  I  under- 
stand it,  does  not  question  the  power  and 
authority  of  the  legislature  to  direct  pay- 
ment, out  of  public  funds  raised  by  taxa- 
tion, of  any  and  all  reasonable  expenses 
which  may  be  incurred  in  the  mere  regu« 
lation — but  -not  in  the  maintenance — of 
primary  elections.  De  Walt  v.  Bartley,  14d 
Fa.  529',  15  L.R.A.  771.  28  Am.  St.  Bep« 
814,  24  Atl.  185. 


Aiiii«>tatioii — Constittttioiiality  of  primary  election  laws. 


The  earlier  cases-  on  this  question  are 
discussed  in  the  annotation  to  People  ex 
rel.  Phillips  v.  Strassheim,  22  L.B.A. 
(N.S.)  1135,  and  State  ex  rel.  Miller  y. 
Flaherty,  41  L.B.A.(N.S.)  132;  and  see 
also  other  notes  there  referred  to. 

As  to  constitutionality  of  preferential 
intern  of  votiogy  see  annotation  to 
Brown  v.  Smallwood,  L.B.A.1916B,  939. 

As  to  validity  of  fee  exacted  for  filing 
nomination,  see  annotation  to  State  ex 
reL  Higgle  v.  Brodigan,  L.B.A.1915B,  197. 

As  to  constitutionality  of  provision 
limiting  names  of  candidates  on  official 
ballot,  see  annotation  to  Winston  v. 
Moore,  L.B.A.1915A,  1190. 

Ia  cemeval* 

(Supplementing  annotations  in  22 
L.B.A(N.S.)  p.  1136,  and  41  L.B.A. 
(N.S.)  p.  133.) 

The  objection  which  proved  fatal  to 
the  aet  in  Waples  v.  Marrast,  ante,  253, 
that  a  primary  election  is  not  "&  public 
purpose"  within  the  meaning  of  the  Con- 
stitution, for  which  taxes  might  be  levied, 
seems  to  be  one  that  might  have  been 
advanced  against  most  acts  of  this  kind. 
With  the  exception,  however,  of  the  case 
of  State  ex  rel.  Labauve  v.  Michel,  set 
out  in  the  annotation  in  22  L.B.A.(N.S.) 
L.R.A.1917A. 


1136,  where,  contrary  to  the  decision  in 
the  Waples  Case,  the  expenses  of  pri- 
mary elections  were  held  legitimate  state 
expenses,  the  point  does  not  appear  to 
have  been  before  decided. 

It  will  be  noticed  that  the  contention 
in  Waples  v.  Marrast,  that  the  act  be- 
fore the  court  was  invalid  because  im- 
practicable or  unworkable  if  literally 
construed,  and  defective  because  not  pro- 
viding for  all  candidates  to  be  nomi- 
nated, was  held  not  well  taken;  and  that 
the  court  recognized  the  legislative  right 
to  require  political  parties  to  hold  pri- 
mary elections  to  enable  their  members 
to  designate  their  choice  of  candidates 
for  state  or  national  offices  and  their 
preference  of  delegates  to  party  conven- 
tions. 

Where  there  is  nothing  in  the  Consti- 
tution prohibiting  the  legislature  from 
enacting  a  law  requiring  party  nomina- 
tions to  be  made  by  means  of  primary 
elections,  it  has  the  power  to  provide 
that  nominations  of  party  candidates  for 
office  shall  be  made  in  no  other  way,  to 
prescribe  the  time  of  holding  and  man- 
ner of  conducting  the  primary  elections 
by  which  such  nominations  are  to  be 
made,  and  also  to  impose  such  reason- 
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able  conditions  and  tests  as  to  party 
membership  or  affiliation  as  shall  entitle 
those  seeking  party  nominations  to  get 
their  names  upon  their  party  ballots  as 
candidates.  This  power  need  not  be  ex- 
pressly conferred  upon  the  legislature  by 
the  Constitution,  but  exists  if  its  exer- 
cise is  not  prohibited  by  that  instrument. 
Hager  v.  Robinson  (1913)  154  Ky.  489, 
157  S.  W.  1138. 

A  primary  election  held  merely  to 
name  the  candidates  of  a  political  party 
or  parties  is  not  an  election  within  the 
meaning  of  the  provisions  of  the  Consti- 
tution with  respect  to  elections,  such  pro- 
visions referring  to  the  election  of  of- 
ficers, and  not  to  the  nomination  of 
candidates.  (Ky.)  Ibid.  (See,  as  to  this 
question,  note  in  18  L.R.A.(N.S.)  412.) 

Destruction  of  parties* 

(Supplementing  annotation  in  22 
L.R.A.(N.S.)  p.  1137.) 

In  People  ex  rel.  McCormick  v.  Cza^r- 
necki  (1915)  266  lU.  372,  107  N.  E.  625, 
where  the  validity  of  the  ballot  law  was 
in  question,  the  court  stated  that  when 
the  provisions  of  the  various  primary 
election  acts  were  considered,  the  pur- 
pose of  the  legislature  to  enforce  and 
perpetuate  an  existing  party  system  of 
government,  and  to  maintain  the  integ- 
rity of  political  parties,  was  clearly 
manifest,  and  took  the  view  that  this 
purpose  was  a  valid  one. 

Where  there  is  no  provision  in  the 
Constitution  requiring  a  party  nomjina- 
tion  for  the  office  of  judge,  an  act  pro- 
viding for  the  abolition  of  party  nomi- 
nations for  that  office  is  not  unconsti- 
tutional. Winston  v.  Moore  (1914)  244 
Pa.  447,  L.R.A.1915A,  1190,  91  Atl.  520, 
Ann.  Cas.  1915C,  498. 

Qiitffleienoy  of  title. 

(Supplementing  annotations  in  22 
L.R.A.(N.S.)  p.  1137,  and  41  L.R.A. 
(N.S.)  p.  133.) 

In  Thomhill  v.  Wear  (1912)  131  La. 
479,  59  So.  909  (relying  upon  the  deci- 
sion in  State  ex  rel.  Labauve  v.  Michel, 
which  is  set  out  in  the  annotation  in  22 
L.R.A.(N.S.)  1137),  the  act  of  1912,  rela- 
tive to  primary  elections,  was  held  not 
unconstitutional  on  the  ground  that  its 
title  did  not  express  its  object.  The 
exact  title  of  the  act  does  not  appear. 

The  title  of  a  statute  reading,  "An  Act 
to  Provide  for  Party  Nominations  by 
Direct  Vote,"  which  has  a  caption,  "elec- 
tions, primary,"  is  sufficiently  broad  to 
cover  provisions  for  punishment  for  vio- 
lations of  the  act,  and  does  not  violate 

§  28  of  art.  4  of  the  state  Constitution. 
L.R.A.1917A. 


State  V.  Peyton  (1911)  234  Mo.  517,  137 
S.  W.  979,  Ann.  Cas.  1912D,  154. 

And  the  provision  of  the  Constitution 
that  no  law  shall  embrace  more  than  one 
subject,  which  shall  be  expressed  in  its 
title,  is  not  violated  by  an  act  the  title 
of  which  states  that  it  is  an  act  to 
amend  stated  sections  of  the  Revised 
Laws  of  a  certain  year,  as  the  same  were 
amended  by  subsequent  Session  Laws, 
and  repealing  certain  Session  Laws,  the 
subject-matter  of  such  laws  being  pri- 
mary elections,  although  the  act  refers  in 
its  title  to  the  sections  amended  by  num- 
ber only,  without  stating  by  descriptive 
words  in  connection  therewith  the  gen- 
eral subject  of  the  statutes  amended,  and 
without  reciting  in  its  own  title  the  gen- 
eral subject  of  the  legislation.  State  ex 
rel.  Olson  v.  Erickson  (1914)  125  Minn. 
238, 146  N.  W.  364. 

In  Johnson  v.  Schmahl  (1912)  119 
Minn.  179,  157  N.  W.  741,  the  title  to 
an  act  stating  that  it  was  to  amend  cer- 
tain sections  of  the  Revised  Law  of  a 
certain  year  and  acts  amendatory  there- 
to, relating  to  registration  of  voters  and 
to  primary  and  general  elections,  and  to 
add  certain  provisions  relating  to  regis- 
tration of  voters  and  primary  and  gen- 
eral elections,  and  to  repeal  any  act  or 
parts  of  acts  inconsistent  therewith,  was 
held,  by  reference  to  the  sections  of  the 
law  of  the  year  referred  to,  to  indicate 
the  legislature's  intention  to  amend  the 
existing  primary  statute,  and  to  suf- 
ficiently suggest  a  purpose  to  repeal  all 
statutory  provisions  as  to  the  nomination 
of  candidates  for  state  office  by  party 
conventions. 

Primarj  law  a«  aiiiAndment  to  prior 
aet. 

(Supplementing  annotation  in  22 
L.R.A.(N.S.)  p.  1139.) 

There  is  no  violation  of  the  constitu- 
tional provision  that  no  law  shall  em- 
brace more  than  one  subject,  although  an 
act  amending  certain  sections  of  the  Re- 
vised Laws,  whose  subject  is  primary 
elections,  refers  to  many  different  mat- 
ters on  subjects  such  as  the  filing  by 
candidates  for  nomination,  the  prepara* 
tion  of  ballots,  the  method  of  voting^ 
registration,  polling  places,  nomination 
by  voters,  and,  in  general,  all  the  details 
from  the  filing  for  nomination  to  can- 
vass for  the  votes  and  the  declaration 
of  the  result,  since  all  such  subjects  re- 
late naturally  and  logically  to  the  one 
general  subject  of  primary  elections. 
State  ex  rel.  Olson  v.  Erickson  (MiniL.) 
supra. 

And  an  act  is  not  unconstitutional  be- 
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cause  the  sabjeet-matter  of  it  is  not  ger- 
mane to  the  statutes  amended  where  the 
general  subject  of  the  statutes  amended 
is  primary  elections,  and  the  amendatory 
statute  changes  the  date  of  primaries 
and  changes  the  election  of  candidates 
for  the  legislature  from  the  partisan  to 
the  nonpartisan  ballot.    (Minn.)  Ibid. 

Imposition  of  new  restriotions  or 
qualifieation*  on  voters  and  candi* 
dates  —  voters. 

(Supplementing  annotations  in  2i 
L.R.A.(N.S.)  p.  1140,  and  41  L.R.A. 
(KS.)  p.  135.) 

The  right  of  suffrage  is  a  constitu- 
tional right,  and  although  the  legislature 
may  change  the  method  of  selecting  can- 
didates, it  cannot  pass  a  primary  election 
law  in  any  way  infringing  upon  the  right 
of  voters  to  select  as  a  candidate  any 
person  who  is  qualified  to  hold  the  ofiKce 
in  question.  Re  Paterson  (1913)  —  N.  J. 
L.  — ,  88  Atl.  694. 

The  sections  of  the  Indiana  ConstitU'- 
tion  regulating  the  qualifications  of 
voters,  and  otheT  provisions  regulating 
elections,  are  not  violated  by  a  primary 
law  providing  for  second  choice  in  vot- 
ing at  primary  elections,  since  these  are 
not  the  final  elections  which  are  contem- 
plated by  the  Constitution.  Kelso  v* 
Cook  (1916)  —  Ind.  — ,  110  N.  E.  987. 

And  a  section  of  the  Constitution  pro- 
viding that,  in  all  elections  not  otherwise 
provided  for  by  the  Constitution,  every 
male  citizen  of  the  United  States  of  the 
age  of  twenty-one,  who  has  resided  in 
the  township  sixty  days  and  in  the  pre- 
cinct thirty  days  immediately  precediiig 
such  election,  shall  be  entitled  to  vote  in 
the  precinct  where  he  resides  if  he  has 
duly  registered,  does  not  apply  to  pri- 
mary elections,  and  a  statute  is  not  un- 
constitutional which  provides  for  other 
qualifications  for  voting  at  primary  elec- 
tions.    (Ind.)  Ibid. 

And  a  provision  of  the  Constitution 
prohibiting  the  granting  to  a  citizen  or 
class  of  citizens  privileges  or  immunities 
which,  on  the  same  terms,  shall  not  equal- 
ly belong  to  all  citizens,  is  not  violated 
by  a  primary  election  law  which  gives 
voters  at  tbe  last  preceding  general  elec- 
tion a  right  to  vote,  but  makes  no  provi- 
sion for  those  who  were  duly  registered 
at  the  preceding  election,  but  did  not 
vote  thereat.  The  court  stated  that  the 
purpose  of  the  provision  was  to  enable 
political  parties  to  protect  themselves 
from  the  perpetration  of  fraud  by  those 
not  afiiliated  in  good  faith  with  them, 
and  that  they  might  waive  their  right  to 
challenge  those  who  were  registered,  but 
L.R.A.1917A. 


did  not  vote  at  the  preceding  election, 
and  that  if  such  rights  were  not  waived, 
they  perceived  nothing  unreasonable  in 
excluding  persons  from  participating  in 
a  primary  who  so  little  regarded  their 
primary  adherence  or  their  duties  as  citi- 
zens as  to  neglect  their  right  to  vote  at 
the  preceding  election.     (Ind.)  Ibid. 

And  the  constitutional  provision  that 
all  elections  by  the  people  shall  be  by 
ballot,  and  all  elections  by  the  general 
assembly  or  by  either  branch  thereof 
shall  be  viva  voce,  is  not  violated  by  a 
provision  of  a  primary  election  law  that 
each  qualified  voter  of  the  precinct,  who, 
at  the  last  preceding  general  election, 
voted  for  a  majority  of  the  r^^larly 
nominated  candidates  of  the  party  hold- 
ing such  election,  shall  be  entitled  to 
vote  at  such  election,  provided  such  elect- 
or was  registered  as  a  voter  at  such 
previous  general  election,  and  that,  if 
he  was  not  so  registered,  he  should  be 
entitled  to  vote  by  making  a  specified 
afiidavit,  and  further  providing  that  any 
qualified  legal  voter  in  the  precinct  might 
challenge  any  voter  or  person  who  should 
offer  to  vote,  and  that,  when  challenged, 
a  person  should  be  entitled  to  vote  by 
making  a  specified  affidavit.  The  con- 
tention in  this  case  was  that  any  qnAli- 
fled  voter  of  the  precinct,  regardless  of 
party,  might  ehalienge  anyone  demand- 
ing any  party  ballot,  for  lack  of  adher- 
ence to  the  party  whose  ballot  he  de^ 
manded,  in  which  case  the  one  challenged 
could  not  vote  unless  he  made  the  pre- 
scribed oath  of  party  all^iauee;  but  it 
was  held  that  one  may  waive  any  right 
conferred  for  his  own  benefit,  whether 
contractual!  statutory,  or  constitutional, 
unless  the  requirement  is  detrimental  to 
the  public,  and  that  the  fealty  oath  pro- 
vided for  by  the  act  was  a  teat  intended 
solely  for  the  benefit  of  the  political 
parties  interested,  and  that  the  perform- 
ance of  this  condition  might  be  waived 
by  the  particular  political  party  whose 
right  was  involved,  such  waiver  contra- 
vening no  principle  of  public  policy. 
(Ind.)  Ibid. 

And  it  was  held  in  this  case  that  the 
provision  of  the  primary  law  set  out  in 
the  preceding  paragraph  did  not  violate 
a  constitutional  provision  that  all  elec- 
tions shall  be  free  and  equal. 

And  a  statute  providing  that  when  it 
shall  be  made  to  appear  by  affidavit  that 
an  error  or  omission  has  occurred  or  is 
about  to  occur  in  the  placing  of  any 
name  on  an  official  primary  ballot,  or 
that  an  error  or  wrong  has  been  com- 
mitted or  is  about  to  be  committed  in 
printing  such  ballot  or  in  the  perform- 
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ance  of  any  duty  imposed  by  the  act, 
the  circuit  court  shall  order  the  person 
charged  with  the  error  to  correct  it  or 
show  cause  why  he  should  not  be  com- 
pelled to  do  so,  and  providing  that  a 
failure  to  obey  the  court's  orders  shall 
constitute  a  contempt  of  court,  and  that 
the  order  shall  not  be  appealable,  and 
that  only  candidates  can  institute  pro- 
ceedings under  such  statute,  is  not  in- 
valid as  a  violation  of  §§  59  and  60  of 
the  Constitution,  on  the  ground  that  it 
confers  a  remedy  on  candidates,  and  not 
on  other  classes  of  citizens,  or  because 
it  expressly  disallows  an  appeal.  Hager 
V.  Robinson  (1913)  164  Ky.  489,  157  S. 
W.  1138. 

Under  provisions  of  a  Constitution 
recognizing  the  existence  of  political  par- 
ties, and  empowering  the  legislature  to 
pass  a  primary  law  and  to  prescribe  tests 
controlling  the  right  to  vote  at  the  pri- 
mary election,  the  legislature  has  the 
right  to  require  as  a  condition  of  voting 
that  the  voter  state  in  his  af&davit  of 
registration  the  name  of  the  political 
party  or  organization  with  which  he  in- 
tends to  affiliate.    Don  v.  Pfister  (1916) 

—  CaL  — ,  155  Pac.  60. 

—  eAadidates. 

(Supplementing  annotations  in  22 
L.R.A.(N.S.)  p.  1142,  and  41  L.R.A. 
(N.S.)  p.  136.) 

The  decision  in  Johnson  v.  Grand 
Forks  County,  set  out  in  the  annotation 
in  22  L.R.A.(N.S.)  1142,  was  followed 
in  Johnson  v.  Ghrand  Forks  County 
(1912)  22  N.  D.  613,  135  N.  W.  179, 
where  the  court  held  a  provision  of  the 
Primary  Election  Act  of  1907,  requiring 
candidates  wishing  to  have  their  names 
placed  on  the  primary  ballot  to  pay  a 
filing  fee  of  1  per  cent  of  the  salary  of 
the  office  to  which  they  sought  nomina- 
tion, invalid  on  the  ground  that  it  was 
unreasonable  and  placed  additional 
qualifications  on  candidates  and  voters 
not  included  in  the  constitutional  re- 
quirement. It  will  be  noted  that  the  act 
reduced  the  fee  from  2  per  cent,  re- 
quired by  the  Act  of  1905,  to  1  per  cent. 

And  a  provision  in  a  Constitution  pro- 
hibiting the  granting  to  a  citizen  or  class 
of  citizens  privileges  or  immunities 
which,  on  the  same  terms,  shall  not  equal- 
ly belong  to  all  citizens,  is  violated  by  a 
provision  of  a  primary  election  law  re- 
quiring candidates  to  pay  into  the  state 
and  county  treasury  a  fee  equal  to  1 
per  cent  of  the  annual  salary  of  the 
offices  which  they  aspire  to  hold,  since 
this   provision    fixes    a    fee    arbitrarily 

based  on  salary  which  can  have  no  rea- 
L.R.A.1917A. 


sonable  application  to  the  majority  of 
candidates.  Kelso  v.  Cook  (1916)  — 
Ind.  — ,  110  N.  E.  987. 

But  a  statute  exacting  a  fee  of  $100 
from  a  candidate  for  a  salaried  state 
office  for  the  filing  of  his  nomination  so 
that  his  name  may  appear  on  the  official 
ballot  has  been  held  not  unconstitutional 
qn  the  ground  that  it  adds  a  money 
qualification  as  a  condition  precedent  to 
becoming  a  candidate  for  public  office, 
or  on  the  ground  that  the  legislature  is 
without  power  to  impose  more  than  a 
nominal  filing  fee,  or  that  the  fee  pre- 
scribed is  so  unreasonable  as  to  render 
the  provision  imposing  it  void.  State 
ex  rel.  Riggle  v.  Brodigan  (1914)  37  NeT. 
492,  L.R.A.1915B,  197,  143  Pac.  238. 

A  provision  requiring  a  candidate  to 
file  with  his  petition  an  affidavit  stat- 
ing his  residence,  postoffice  address,  his 
election  district,  the  name  of  the  office 
for  which  he  is  a  candidate,  and  other 
matters  relating  to  his  candidacy,  makes 
no  restrictions  upon  the  rights  of  the 
elector,  and  does  not  violate  the  consti- 
tutional requirement  that  elections  shall 
be  free  and  equal.  Winston  v.  Moore 
(1914)  244  Pa.  447,  L.R.A.1915A,  1190, 
91  Atl.  620,  Ann.  Cas.  1915C,  498. 

In  People  ex  rel.  Mclnemey  v.  Sweit- 
zer  (1914)  266  DL  89,  107  N.  E.  132,  it 
was  contended  that  the  provisions  of  a 
primary  law  which  were  not  specifically 
set  out  violated  the  constitutional  guar- 
anty that  all  elections  should  be  free  and 
equal,  in  that  they  required  two  con- 
flicting residence  qualifications  for  mem- 
bers of  the  board  of  assessors,  one  when 
the  nomination  was  to  be  made  by  a 
political  party,  and  the  other  when  the 
nomination  was  to  be  by  petition.  It  was 
held,  however,  that  the  primary  election 
law  fixed  no  qualification  for  office,  but 
merely  provided  the  method  of  nomi- 
nating candidates  to  be  voted  for,  and 
that  no  constitutional  limitation  was  vio- 
lated by  providing  a  method  of  making 
party  nominations  applying  equally  to 
all  persons  seeking  such  nominations. 

And  a  provision  of  a  primary  election 
law  requiring  candidates  to  state  the 
name  of  the  party  with  which  they  af- 
filiated and  which  they  supported  at  the 
last  regular  election  is  not  invalid  on  the 
ground  that  it  disregards  the  rights  of 
independent  voters,  especially  where  an- 
other provision  of  the  statute  gives  in- 
dependent candidates  a  right  by  petition 
to  get  their  names  on  the  ballot  at  a 
regular  election.  Hager  v.  Robinson 
(1913)  154  Ky.  489,  157  S.  W.  1138; 
Francis  v.  Sturgill  (1915)  163  Ky.  650, 
174  S.  W.  753. 
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An  act  limiting  the  names  of  candi- 
dates on  an  official  ballot  for  an  ofBce  to 
the  two  who  polled  the  highest  vote  at 
a  primary  election  does  not  infringe  the 
constitutional  provision  that  elections 
shall  be  free  and  equal.  Winston  v. 
Moore  (1914)  244  Pa.  447,  L.B.A.1915A, 
1190,  91  Atl.  520,  Ann.  Gas.  1915C,  498. 

In  State  ex  rel.  Dunn  y.  Cobum  (1914) 
260  Mo.  177,  168  S.  W.  956,  it  was  held 
that  a  section  of  the  primary  election 
law  providing  that  no  person  should  file 
more  than  one  written  declaration  indi- 
cating the  party  designation  under  which 
his  name  was  to  be  printed  on  the  official 
ballot  should  be  read  in  connection  with 
another  statutory  provision  that  the 
name  of  no  candidate  should  appear  in 
more  than  one  group,  and  that  under- 
neath the  name  of  each  candidate  a  blank 
space  sufficiently  large  to  contain  a  writ- 
ten name  should  be  left,  and  that  when 
so  read  these  provisions  did  not  violate 
the  provision  of  the  Constitution  that  all 
elections  should  be  free  and  open.  And 
it  was  further  held  that  these  provisions 
did  not  violate  the  section  of  the  Con- 
stitution prescribing  the  qualifications  of 
a  l^al  voter,  and  guarantying  to  the 
citizen  so  qualified  the  right  to  vote. 

Where  the  Constitution  directs  the 
leg^islature  to  enact  laws  providing  for 
direct  nominations  at  primary  Sections, 
'  and  to  determine  the  test  and  condi- 
tions upon  which  electors,  parties,  or 
organizations  of  electors,  shall  partici- 
pate, the  l^slature  may  prescribe  tests 
and  conditions  for  candidates  as  well  as 
for  electors,  but  is  not  bound  to  make 
membership  in  a  party  a  condition  of  the 
right  to  seek  the  nomination  of  that  par- 
ty; and  a  provision  in  a  primary  elec- 
tion statute  that  nothing  in  the  act  shall 
be  construed  to  limit  the  rights  of  any 
person  to  become  the  candidate  of  more 
than  one  political  party  for  the  same 
office,  upon  complying  with  the  require- 
ment of  the  act,  is  valid.  Hart  v.  Jor- 
dan (1914)  168  CaL  321,  143  Pae.  537; 
Williams  V.  Jordan  (1914)  168  OiL  793, 
143  Pac.  538. 

In  Shelton  v.  McMillan  (1914)  43  OUft. 
486, 143  Pae.  196,  a  statute  was  held  not 
invalid  on  the  ground  that  it  was  in- 
definite, vague,  and  uncertain,  or  because 
it  failed  to  provide  for  notice,  which  pro- 
vided: ''Ally  candidate  in  a  primary 
election  may  challenge  the  correctness  of 
the  announced  result  thereof  by  filing 
with  the  county  election  board  whose  j 
duty  it  is  to  canvass  the  returns  in  such 
race  a  verified  statement  setting  forth  a 
state  of  facts  which,  if  true,  would 
change  the  result  in  his  favor;  and  there- 
L.R,A.1917A. 


upon  it  shall  be  the  duty  of  such  board 
to  inspect  and  count  the  ballots  ques- 
tioned by  such  candidate  within  ten  days 
after  he  has  filed  his  affidavit.  Such 
board  shall,  upon  the  conclusion  of  such 
recount,  proceed  to  certify  the  result." 

A  statute  entitled,  "An  Act  to  Provide 
for  the  Holding  of  Primary  Elections  by 
Political  Parties,"  and  providing,  "in 
the  case  of  candidates  for  nomination  for 
members  of  the  board  of  assessors  where 
five  are  to  be  elected,  four  of  whom  are 
to  be  elected  from  any  one  city  and  the 
city  has  the  requisite  number,  then  the 
candidate  for  nomination  living  outside 
of  such  city  having  the  highest  number 
of  votes  of  his  party  shall  be  nominated 
and  his  name  shall  be  placed  on  the  of- 
ficial ballot  at  the  following  election," 
does  not  amend  the  revenue  act  by  re- 
quiring a  residence  qualification  for  mem- 
bers of  the  board  of  assessors  not 
required  by  the  latter  act,  since  the  pri- 
mary law  fixes  no  qualification  for  office, 
but  merely  purports  to  provide  for  nomi- 
nation of  candidates  for  office  by  politi- 
cal parties,  whatever  their  qualifications. 
People  ex  rel.  Mclnemey  v.  Sweitzer 
(1914)  266  m.  89,  107  N.  E.  132. 

Diserimination  —  as  to  parties. 

(Supplementing  annotations  in  22 
L.R.A.(N,S.)  p.  1144  and  41  L.R.A. 
(N.S.)  p.  138.) 

It  will  be  noticed  that  in  Waples  v. 
Marrast  it  was  held  that  the  legisla- 
ture may  make  a  primary  election  law 
applicable  only  to  parties  having  a  cer- 
tain numerical  strength. 

And  also  that  the  primary  law  before 
the  court  was  not  invalid  because,  under 
the  specified  classification,  it  was  appli- 
cable to  only  one  party  at  the  time  of 
its  adoption. 

—  aa  to  candidates  or  Toters. 

(Supplementing  annotations  in  22 
L.R.A.(N.S.)  p.  1145,  and  41  LJI.A. 
(N.S.)  p.  138.) 

A  provision  of  an  election  law,  limit- 
ing its  operation  to  the  election  of 
judges,  is  not  a  violation  of  the  consti- 
tutional provision  that  all  laws  regu- 
lating elections  shall  be  uniform,  since 
all  persons  in  the  same  circumstances 
are  treated  alike  by  such  act.  Winston 
V.  Moore  (1914)  244  Pa.  447,  L.R.A. 
1915A,  1190,  91  Atl.  520,  Ann.  Cas. 
1915C,  498. 

An  act  limiting  the  names  of  the 
nominees  for  a  particular  office  to  be 
printed  on  the  official  ballot  to  one  when 
a  candidate  at  a  primary  receives  more 
than  one  half  the  votes  polled  for  the 
office,  and  more  than  one  half  the  votes 
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polled  in  the  political  division,  is  not 
unreasonable  or  discriminatory.  (Pa.) 
Ibid. 

.  In  State  ex  rel.  Olson  v.  Erickson 
(1914)  125  Minn.  238,  146  N.  W.  364, 
an  amendatory  act,  the  provisions  of 
which  do  not  appear,  was  held  not  un- 
constitutional on  the  ground  that  it  was 
special  or  class  legislation  because  of  its 
classification  of  municipalities,  some  be- 
ing made  subject  to  it  and  others  relieved 
from  it;  that  there  was  an  improper 
classification  of  candidates  with  respect 
to  the  time  for  filing  for  nominations, 
some  being  required  to  file  within  a 
designated  period,  and  others  within  a 
different  period;  that  there  was  an  im- 
proper classification  of  candidates  as 
nonpartisan  and  partisan,  without  a 
proper  basis  of  distinction;  that  there 
was  an  improper  classification  by  requir- 
ing partisan  candidates  to  be  put  in 
classes  upon  the  primary  ballot,  and  pro- 
hibiting nonpartisan  candidates  from  be- 
ing so  placed ;  and  that  there  was  an  im- 
proper classification  with  regard  to  the 
nomination  of  candidates  by  petition. 

Secrecy  of  ballot. 

(Supplementing  annotation  in  22 
L.R.A.(N.S.)  p.  1145.) 

A  primary  election  is  not  an  election 
within  the  meaning  of  the  provisions  of 
the  Constitution  regulating  elections,  and 
a  provision  of  the  Constitution  that  all 
elections  shall  be  by  secret  ofi&cial  ballot 
is  not  violated  by  a  provision  of  the 
primary  election  law  requiring  a  candi- 
date to  state  with  what  party  he  af- 
filiated and  voted  at  the  last  regular 
election.  Hager  v.  Robinson  (1913)  154 
Ky.  489,  167  S.  W.  1138.  The  court 
stated  that  the  words  "supported  its 
nominees''  did  not  necessarily  mean  that 
the  candidate  should  have  voted  for  such 
nominees,  but  that,  without  voting  at  all, 
he  might  have  given  actual  and  even 
active  support  by  advocating  their 
claims,  although  he  did  not  vote,  and 
that  therefore,  to  require  the  candidate 
to  say  that  he  supported  the  nominees 
of  his  party  did  not  necessarily  compel 
the  admission  on  his  part  that  he  voted 
for  them,  and  for  this  reason  it  could 
not  be  said  that  the  provision  of  the 
primary  law  invaded  the  secrecy  of  the 
ballot,  even  if  the  provisions  of  the  Con- 
stitution with  reference  to  secrecy  were 
applicable. 

And  a  provision  of  the  Constitution 
that  all  elections  by  the  people  shall  be 
by  ballot,  which  contemplates  that  the 
ballot  shall  be  a  secret  one,  is  not  vio- 
lated by  a  provision  of  a  primary  law 
L.R.A.1917A. 


requiring  a  challenged  voter  at  a  pri- 
mary election  to  make  an  affidavit  that, 
at  the  last  preceding  general  election,  he 
affiliated  with  the  party  for  whose  can- 
didate he  proposed  to  vote  in  the  pri- 
mary, that  he  voted  for  a  majority  of 
the  regular  nominees  of  such  party,  and 
that  he  intends  to  support  and  vote  for 
the  regular  nominees  of  that  party  at  the 
coming  election,  since  such  act  does  not 
require  the  voter  to  specifically  state  for 
whom  he  previously  voted,  the  test  being 
the  most  liberal  consistent  with  the  ex- 
clusion of  adversaries  from  party  coun- 
sels.   Kelso  V.  Cook  (1916)  —  Ind.  — , 

110  N.  E.  987. 

Delesation.  of  powers  —  legislative. 

(Supplementing  annotation  in  22 
L.R.A.(N.S.)  p.  1146.) 

A  provision  of  the  Constitution  that 
each  house  of  the  legislature  shall  be  the 
final  judge  of  the  election  returns  and 
qualifications  of  its  members  does  not 
prevent  the  legislature  from  enacting  a 
primary  election  law  providing  a  method 
of  nominating  and  electing  candidates 
for  legislative  office.  State  ex  rel.  Me- 
Avoy  V.  GiUiam   (1910)   60  Wash.  420, 

111  Pac.  401. 

A  primary  election  is  not  an  election 
within  the  meaning  of  a  constitutional 
provision  vesting  in  each  house  of  the 
legislative  assembly  the  power  to  judge 
of  the  election  and  qualifications  of  its 
own  members,  and  this  provision  does 
not  prevent  the  legislature  from  vesting 
jurisdiction  in  the  courts  to  hear  and 
decide  contests  involving  nomination  of 
candidates  for  such  offices  at  a  primary 
election.  Leu  v.  Montgomery  (1914)  31 
N.  D.  1,  148  N.  W.  662. 

—  jndicial. 

(Supplementing  annotation  in  22 
L.R.A.(N.S.)  p.  1147.) 

A  provision  of  a  primary  election  act 
giving  a  canvassing  board  the  right  to 
ascertain  the  number  of  votes  cast  for 
assessor  of  Cook  county  is  not  unconsti^ 
tutional  on  the  ground  that  it  authorizes 
the  canvassing  board  to  exercise  judicial 
power  in  determining  the  qualifications 
of  candidates  for  office,  since  the  act 
merely  gives  the  board  the  power  to  de- 
termine from  the  votes  cast  whether  the 
candidate  has  received  the  greater  num« 
her  of  votes  cast  for  the  nomination  for 
which  he  is  a  candidate.  People  ex  rel. 
Mclnerney  v.  Sweitzer  (1914)  266  HI 
89,  107  N.  E.  132. 

In  D'AIemberte  v.  State  (1908)  56  Fla. 
162,  47  So.  489,  where  the  (Constitution 
provided  that  no  eourt  other  than  those 
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specified  in  the  Constitution  should  be 
established  in  the  state,  it  was  held  that 
a  canvassing  board  provided  for  by  the 
primary  election  law  could  have  ne  eix* 
elusive  and  ultimate  power  to  pass  upon 
the  question  whether  a  vote  cast  was 
l^ally  cast,  since  that  was  a  judicial 
question;  but  provisions  of  the  primary 
law  for  the  determination  by  a  committee 
of  a  person's  bright  to  vote  in  ease  such 
right  was  questioned,  and  providing  that 
a  certain  committee's  decision  should  be 
final,  were  held  not  to  violate  the  Con* 
stitution,  as  the  act  merely  conferred  a 
ministerial  power  on  the  committee,  and 
the  word  ^^final"  could  be  understood  as 
meaning  a  final  decision  by  the  com- 
mittee. 


P«P«1mp    ttleoti^m    of    Ualted    Sta.ies 
senators. 

(Supplementing  annotations  in  22 
L.R.A.(N.S.)  p.  1147,  and  41  L.R.A. 
(N.S.)  p,  140.) 

A  constitutional  provision  prohibiting 
the  granting  to  a  citizen  or  class  of  citi- 
zens privileges  or  immunities  which,  on 
the  same  terms,  shall  not  equally  belong 
to  all  citizens,  is  nat  violated  by  a  pii- 
mary  election  law  authorizing  the  nomi- 
nation of  governor  and  United  States 
senator  by  a  state-wide  (H'imary,  while 
requiring  nominations  for  other  state 
officers  to  be  made  at  state  conventions, 
since  this  is  a  reasonable  classification. 
Kelso  V.  Cook  (1916)  —  lad.  — ,  110  N. 
E.  987.  J.  T.  W. 


UXITET>  STATES  SUPREME  COURT. 

CINCINNATI,  NEW  ORLEANS,  A  TEXAS 
PACIFIC  RAILWAY  COMPANY,  Plff. 
in  Err., 

▼. 

D.  F.  RANKIN  et  al. 

(241  U.  S.  319,  60  L.  ed.  1022,  36  Sup.  Ct. 

Rep.  555.) 

Carriers  —  liability  as  insurers  —  effect 

of  Carmack  amendment. 

1.  The  common-law  liability  of  a  car- 
rier as  an  insurer  was  not  changed  with 
respect  to  a  loss  occurring  on  its  own  line 
by  the  provision  of  the  Carmaok  amendment 
of  June  20,  1906,  to  the  act  of  February 
4,  1887,  §  20,  making  the  initial  carrier  ol 
an  interstate  shipment  liable  for  any  loss, 
damage,  or  injury  ''caused  by  it"  or  by  any 
other  carrier  to  which  the  shipment  may  be 
delivered. 
For  other  cases,  see  Carriers,  III,  c,  in  Dig. 

1-52  y.  a. 

~^~^—  -^ -I  tW  ■■■■■I         !■■!  I  _■!,___  ■    __1 ■ l_M__l__l_ 

Note. —  The  decision  in  Cincinnati,  N. 
0.  4t  T.  P.  R.  Co.  V.  Rankin,  is,  of  course, 
concluaive  as  to  tke  queations  suggcated 
in  the  headnotes  so  far  as  they  ijiv^ve  in- 
terstate shipments.  The  principle  declared 
in  the  opinion  that,  the  shipment  being 
interstate,  the  rights  and  liabilities  of  the 
parties  depend  upon  acts  of  Congress,  the 
bill  of  lading,  and  "common-law  rules  as 
accepted  and  applied  in  Federal  tribunals," 
is  also  exemplified  in  the  case  of  Adams 
Exp.  Co.  V.  Croninger,  226  U.  S.  491,  57  L. 
ed.  314,  44  L.R.A.(N.S.)  267,  83  Sup.  Ct. 
Rep.  148,  dealing  with  the  validity  of  a 
stipulation  limiting  the  carrier's  liability. 
See  also  on  tliat  point  the  notes  appended  to 
that  ease  in  44  UR.A.(N.S.)  257,  and  the 
later  note  to  Louisville  k  N.  R.  Co.  v.  Mill- 
er, 50  I..R.A.(N.S.)  819,  and  later  case, 
Boston  ft  M.  R.  Co.  ▼.  Hooker,  L.R.A.1915B, 
450. 
L.R.A.1917A. 


Same  —  measure  of  rights  and  liability 
—  Interstate  shipment. 

2.  The  rights  and  liabilitiea  of  the  par- 
ties to  an  interstate  railway  ahipment  de- 
pend upon  Federal  legislation,  the  bill  of 
lading,  and  common-law  rules  as  accepted 
and  applied  in  Federal  tribunals. 

For  other  cases,  see  Carriers,  HI.  a,  in  Dig. 
1-52  N.  8. 

Evidence  —  presumption  —  carrier's 
compliance  with  law. 

3.  It  cannot  be  assumed,  merely  because 
the  contrary  has  not  been  established  by 
proof,  that  an  interstate  railway  carrier  is 
conducting  its  affairs  in  violation  of  con- 
trolling Federal  legislation. 

For  other  cases,  see  Evidence,  11.  f,  in  Dig, 
1-52  X.  8. 

Same  —  burden  of  proof  —  limitation 
of  carriers'  liability  —  choice  of 
rate^. 

4.  Recitals  in  a  bill  of  lading  for  an  in- 
terstate shipment,  signed  by  both  parties, 
that  alternate  rates,  based  upon  specified 
values,  are  .offered  by  the  carrier's  pub- 
lished freight  rates,  constitute  admissions 
by  the  shipper  and  sufficient  prima  facie 
evidence  of  a  choice  of  rates,  and  cast  upon 
him  the  burden  of  proving,  in  case  he  wishes 
to  contradict  his  admissions,  that  the  car- 
rier had  not  complied  with  the  require- 
ments of  controlling  Federal  legislation  re- 
specting the  filing  and  publii^ing  of  its 
rate  s<£edule8. 

For  other  cases,  see  Epidenee,  //.  /,  in  Dig, 
1-52  N.  8. 

(May  22,  1916.) 

ERROR  to  the  Supreme  Court  of  the 
State  of  Tennessee  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Court  of 
Civil  Appeals  affirming  a  judgment  of  the 
Circuit  Court  for  Hamilton  County,  in 
plaintiffs'  favor  in  an  action  brought  to  re- 
cover damages  for  injuries  to  an  interstate 
shipment  of  live  stock.  Reversed. 
The  facts  are  stated  in  the  opinion* 
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Messrs.  James  J.  lijiich,  Michael  M. 
Allison,  Edward  Colston,  and  Isaac  G. 
Phillips,  for  plaintiff  in  error: 

If  liable  at  all,  the  amount  of  the  judg- 
ment complained  of  is  erroneous.  Defend- 
ants in  error  are  entitled  to  recover  only 
$75  for  each  of  the  animals  lost,  as  provided 
for  in  the  contract  of  shipment.  • 

Hart  V.  Pennsylvania  R.  Co.  112  U.  S. 
331,  28  L.  ed.  717,  5  Sup.  Ct.  Rep.  161; 
Chicago,  St.  P.  M.  k  0.  R.  Co.  v.  Latta,  226 
U.  S.  619,  57  L.  ed.  328,  33  Sup.  Ct.  Rep. 
155;  Chicago,  B.  k  Q.  R.  Co.  v.  Miller,  226 
U.  S.  513,  67  L.  ed.  323,  33  Sup.  Ct.  Rep. 
155;  Missouri,  K.  k  T.  R.  Co.  v.  Harriman, 
227  U.  S.  657,  668,  57  L.  ed.  690,  696,  33 
Sup.  Ct.  Rep.  397;  Pennsylvania  R.  Co.  v. 
Hughes,  191  U.  8.  477,  48  L.  ed.  268,  24  Sup. 
Ct.  Rep.  132;  Bernard  v.  Adams  Exp.  Co. 
205  Mass.  264,  28  L.R.A.(N.S.)  293,  91  N. 
E.  325,  18  Ann.  Cas.  361. 

If  plaintiff  in  error  had  filed  the  schedule 
of  rates  containing  the  limited  valuation  set 
out  in  the  bill  of  lading,  with  the  Interstate 
Commerce  Commission,  their  reasonableness 
could  not  be  considered  by  the  courts  in 
this  suit. 

Texas  k  P.  R.  Co.  v.  Abilene  Cotton  Oil 
Co.  204  U.  S.  426,  51  L.  ed.  553,  27  Sup.  Ct. 
Rep.  350,  9  Ann.  Cas.  1075;  Baltimore  k  O. 
R.  Co.  V.  United  States,  215  U.  S.  481,  54 
L.  ed.  292,  30  Sup.  Ct.  Rep.  164. 

The  positive  mandate  of  the  law  required 
the  railway  company  to  charge,  and  the 
shipper  to  pay,  the  rate  which  had  been  filed 
with  the  Interstate  Commerce  Conunission, 
and  the  giving  or  accepting  of  any  other 
rate  would  have  been  a  violation  of  the 
law,  and  would  have  subjected  both  the 
railway  company  and  the  shipper  to  a  heavy 
penalty. 

Texas  k  P.  R.  Co.  v.  Abilene  Cotton  Oil 
Co.  204  U.  S.  446,  51  L.  ed.  561,  27  Sup.  Ct. 
Rep.  350,  9  Ann.  Cas.  1075;  Gulf,  C.  k 
S.  P.  R.  Co.  v.  Hefley,  158  U.  S.  98,  39  L. 
ed.  910,  15  Sup.  Ct.  Rep.  802;  Texas  k  P. 
R.  Co.  v.  Mugg,  202  U.  S.  242,  50  L.  ed. 
1012,  26  Sup.  Ct.  Rep.  628. 

The  court  should  presume  that  the  sched- 
ule of  rates  providing  for  this  limited  valua- 
tion was  properly  filed  with  the  Interstate 
Commerce  Commission,  as  required  by  law. 

Clement  v.  Louisville  k  N.  R.  Co.  153  Fed. 
979;  Meeker  v.  Lehigh  Valley  R.  Co.  162 
Fed.  359;  Knox  County  v.  Ninth  Nat.  Bank, 
147  U.  S.  94,  37  L.  ed.  96,  13  Sup.  Ct.  Rep. 
267;  1  Beach,  Contr.  §  717;  Greenhood, 
Pub.  PoL  Rule  130,  p.  118;  2  Elliott,  Contr. 
§  1061;  2  Chamberlayne,  Ev.  §  1056;  Brad- 
ner,  Ev.  p.  362,  §  26;  Geraty  ▼.  Atlantic 
Coast  Line  R.  Co.  211  Fed.  227. 

Where  the  common-law  liability  of  the 
carrier  was  waived  by  contract;  such  car- 
rier was  liable  only  for  a  breach  of  its  duty 
L.R.A.1917A. 


to  exercise  ordinary  care  to  protect  freight 
from  loss  in  transportation. 

Memphis  k  C.  R.  Co.  v.  Reeves,  10  WalL 
176,  19  L.  ed.  909;  United  States  Exp.  Co. 
V.  Kountze  Bros.  8  Wall.  342,  19  L.  ed.  457 ; 
Holladay  v.  Kennard,  12  Wall.  254,  20  L. 
ed.  390;  1  Hutchinson,  Carr.  §  292;  2  Hutch- 
inson, Carr.  §  667. 

Messrs.  W.  B.  Miller  and  Charles  C. 
Fox,  for  defendants  in  error; 

A  special  plea,  or  one  setting  up  an  af- 
firmative defense,  imposes  the  burden  of  evi- 
dence on  the  party  introducing  such  plea. 

Gaugh  V.  Henderson,  2  Head,  629;  Brown 
V.  Phelon,  2  Swan,  629;  Carter  v.  Turner,  6 
Sneed,  179;  I>ougla88  v.  Brandon,  6  Baxt. 
58. 

A  plea  bringing  forward  a  substantive 
fact  is  not  supported  by  one  presumption 
based  on  another  or  other  presumptions. 

16  Cyc.  1060,  1061;  United  States  v.  Ross, 
92  U.S. 218, 23  L.ed.707;  First  Nat  Bank 
V.  Stewart,  114  U.  S.  224,  29  L.  ed.  101,  5 
Sup.  Ct.  Rep.  846;  Manning  v.  John  Han- 
cock Mut.  L.  Ins.  Co.  100  U.  S.  693,  25  L. 
ed.  761 ;  East  Tennessee  k  W.  N.  C.  R.  Co. 
V.  Lindamood,  111  Tenn.  468,  78  S.  E.  99; 
De  Glopper  v.  Nashville  R.  k  Light  Co.  123 
Tenn.  633,  33  L.RwA..(N.S.)  913,  134  S.  W. 
609. 

The  dangerous  condition  made  and  main- 
tained by  the  carrier,  coupled  with  the  reck- 
less conduct  of  the  engineer,  assuredly  made 
a  clear  case  of  loss  caused  by  the  carrier. 

Louisville  k  N.  R.  Co.  v.  Warfield,  6  Ga. 
App.  553,  66  S.  E.  308. 

If  for  no  other  reason,  the  limitation  of 
value  should  fail  because  utterly  lacking  in 
mutuality. 

9  Cyc  244,  246;  39  Qyc  686;  Clark  ▼. 
Small,  6  Yerg.  423. 

The  carrier  had  better  facilities  and 
greater  means  of  knowledge  for  proving  the 
affirmative  defense  contained  in  its  pleas 
than  had  the  shipper  to  prove  a  negative. 
And  the  failure  to  prove  its  pleas  or  offer 
any  evidence  of  the  fact  that  the  published 
freight  rates  and  the  tariff  regulations  re- 
ferred to  were  legally  authorized  reacts  with 
special  force  against  it. 

Brown  v.  Raisin  Fertilizer  Co.  124  Ala. 
221,  26  So.  891;  Cook  v.  Guirkin,  119  N.  C. 
13,  25  S.  E.  715;  see  also  N.  H.  Blitch  Co. 
V.  Atlantic  Coast  Line  R.  Co.  87  S.  C.  115, 
69  S.  E.  16. 

Mr.  Justice  McReynolds  delivered  the 
opinion  of  the  court: 

Defendants  in  error,  experienced  shippers, 
on  November  6,  1911,  delivered  to  plaintiff 
railway  at  Danville,  Kentucky,  a  car  of 
mules,  nineteen  of  which  they  owned,  for 
transportation  to  Atlanta,  Georgia.  They 
signed  and  accepted  a  through  bill  of  lad- 
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ing,  the  pertinent  portions  ol  which   fol- 
low: 

Contract  for  limited  liability  in  the  trana- 
portation  of  live  stock  at  reduced  rates. 

3.  Limit  of  value. — That  this  agreement 
is  subject  to  the  following  terms  and  con; 
ditions,  which  the  said  shipper  accepts  as 
just  and  reasonable,  and  which  he  admits 
having  read  and  having  bad  explained  to 
him  by  the  agent  of  the  said  carrier,  viz.: 

That  the  published  freight  rates  on  live 
stock  of  said  carrier  are,  in  all  cases,  based 
on  the  following  maximum  calculations, 
which  are  as  high  as  the  profit  in  the 
freight  rates  will  admit  of  the  carrier  as- 
suming responsibility  for: 
•     •     • 

Horses  or  mules,  not  exceeding  $75  each 

That  the  tariff  regulations  of  said  car- 
rier provide  that  for  every  increase  of  100 
per  cent,  or  fraction  thereof,  in  the  above 
valuations,  there  shall  be  an  increase  of 
50  per  cent  in  the  freight  rate;  and  that 
the  said  shipper,  in  order  to  avail  himself 
of  said  published  freight  rates,  agrees  that 
said  carrier  shall  not,  in  any  case  of  loss 
or  damage  to  said  live  stock,  be  liable  for 
any  sum  in  excess  of  the  actual  value  of 
said  stock  at  the  place  and  date  of  ship- 
ment, nor  for  any  amount  in  excess  of  the 
values  stated  above,  which  are  heireby 
a^eed  to  be  not  less  than  the  just  and  true 
values  of  the  animals,  unless  an  additional 
amount  is  herein  stated  and  paid  for. 

4.  Guaranteed  freight  rate. — That  the 
rate  of  freight  guaranteed  by  said  carrier, 
in  view  of  the  above  stipulated  valuations 
is  $  per  — —  from to  


and  that  said  shipper  accepts  this  rate 

of  freight,  and  agrees  to  pay  scune  at  desti- 
nation in  connection  with  the  charges  ad- 
vanced by  said  carrier,  as  indicated  above, 
and  any  other  legitimate  charges  which  said 
carrier  may  advance  for  account  of  said 
shipper  between  point  of  shipment  and  des- 
tination for  feed,  water,  etc. 

A  wreck  occurred  at  Dayton,  Tennessee; 
some  of  the  animals  were  killed;  others 
were  injured  and  afterwards  sold  by  plain- 
tiff in  error;  and  shippers  brought  this 
suit  in  the  circuit  court,  Hamilton  county, 
Tennessee,  to  recover  $4,750, — $250  per 
head. 

The  declaration  contains  two  counts.  The 
first — a  common-law  count  on  a  general 
contract  of  affreightment — alleges  delivery 
with  agreement  to  pay  full  freight  charges 
and  that  the  carrier  accepted  and  agreed 
to  transport  safely,  but  failed  so  to  do. 
The  second  sets  up  execution  and  delivery 
of  the  bill  of  lading  annexed  as  an  exhibit, 
L.ILA.1917A. 


but  declares  shippers  knew  nothing  of  the 
limited-liability  provision  therein;  and  fur- 
ther ''that  the  whole  of  said  paper,  and 
especially  the  $75  limitation,  is  void  and 
of  no  effect  and  is  not  operative  or  binding 
on  them  or  either  of  them,"  because  (1) 
executed  in  Kentucky,  under  whose  laws  it 
is  void;  (2)  unreasonable  and  unjust;  (3) 
no  other  contract  of  transportation  was  of- 
fered, and  shippers  were  not  aware  that 
the  transportation  was  to  take  place  at 
reduced  rates  and  under  stipulations  for 
limited  liability;  (4)  there  was  no  consider- 
ation; (5)  the  parties  were  not  on  equal 
terms.  It  also  denounces  as  untrue  state- 
ments in  clause  3  of  the  bill  concerning 
published  freight  rates  and  tariff  regula- 
tions. 

The  railway  filed  nine  pleas;  two  general 
—"not  guilty"  and  "that  it  did  not  breach 
the  contract  of  carriage"  as  alleged — ^and 
seven  special  ones.  Among  other  things, 
the  company  avers  in  the  latter:  That  it 
had  duly  filed  with  the  Interstate  Commerce 
Commission  and  had  published  and  kept 
open  for  inspection  schedules  of  joint  rates 
between  Danville,  Kentucky,  and  Atlanta; 
they  contained  classifications  of  freight  in 
force,  and  stated  separately  all  terminal 
and  other  charges,  and  provided  that  car- 
load rates  upon  horses  and  mules,  where 
valued  not  above  $75  each,  should  be  $95  per 
car,  and  for  every  increase  of  100  per  cent 
or  fraction  thereof  there  should  be  an  in- 
crease of  50  per  cent  in  rate;  plaintiffs 
knew  the  company's  freight  rates  was  based 
upon  specified  values  and  that  it  stood  ready 
to  transport  at  increased  valuation  and 
rate,  and,  knowing  these  facts,  they  de- 
clared the  value  specified,  and  thereby  ob- 
tained the  cheaper  rate  of  $95  per  car. 
That  the  receipt  or  bill  of  lading  duly 
signed  by  shippers  fixes  a  maximum  value; 
contains  definite  recitals  (set  out  above)  in 
respect  of  rates,  etc.,  and  "with  all  the  pro- 
visions thereof,  is  valid  and  binding  upon 
the  plaintiffs  and  the  defendant  when  ap- 
plied to  interstate  shipments  which  are  gov- 
erned by  the  acts  of  Congress  of  February 
4,  1887  (24  SUt.  at  L.  379,  chap.  104),  and 
June  29,  1006  (34  Stat,  at  L.  584,  chap. 
3591,  Comp.  Stat.  1913,  §  8563),  and  defend- 
ant pleads  and  relies  upon  the  same  as  a 
complete  bar  to  any  recovery  (in  excess  of 
$75)  for  such  mules  as  were  actually  killed 
and  such  ones  as  were  actually  damaged  to 
the  amount  of  $75." 

Issue  being  joined,  the  cause  was  tried 
to  a  jury.  D.  F.  Rankin,  testifying  for 
himself,  declared  the  mules  were  worth 
from  $230  to  $240  each;  described  the  cir- 
cumstances surrounding  shipment,  identified 
exhibited  bill  of  lading  as  signed  and  ac- 
cepted by  him,  but  stated  he  did  not  read 
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it,  and  nothing  was  said  about  rates,  and  i 
that  he  was  not  aware  of  the  $75  limita- 1 
tion;  admitted  he  had  shipped  stock  over 
same  route  before,  paying  $95  per  car;  and 
asserted  he  had  seen  no  printed  tariff  rates 
from  Danville  to  Atlanta.  The  bill  so  iden- 
tified was  treated  throughout  the  trial  as 
properly  in  evidence;  but  no  duly  filed  and 
applicable  rate  schedules  were  presented, 
nor  did  the  railway  introduce  any  evidence 
to  support  its  special  pleas. 

The  trial  judge  held: 

"The  one  controlling  point  in  this  case  is 
as  to  whether  or  not  there  is  a  presumption 
in  favor  of  the  defendant's  compliance  with 
the  law  whereby  it  seeks  by  its  action  to 
escape  from  liability." 

"There  is  no  doubt  in  the  mind  of  the 
court  but  that  if  the  railroad  were  charged 
with  a  violation  of  the  provisions  of  the 
interstate  commerce  act,  a  presumption  in 
favor  of  its  compliance  would  arise;  but 
where  the  railroad,  as  in  this  case,  sets  up, 
as  a  matter  of  defense,  its  compliance  with 
the  provisions  of  that  act,  the  court  is  of 
the  opinion  that  there  is  no  presumption  in 
its  favor,  and  that  the  burden  of  proof  is 
on  the  defendant  to  show  a  substantial  com- 
pliance with  the  provisions  of  the  act." 

"It  therefore  follows  that  under  the  facts 
hi  this  case,  the  undisputed  facts  and  the 
decisions  of  our  courts  on  this  subject,  that 
the  court  is  of  the  opinion  that  the  con- 
tract in  this  case  is  invalid,  and  the  ques- 
tion goes  to  the  jury  as  to  the  negligence 
of  the  defendant  on  this  shipment  of  stock." 
And  ne  charged  the  jury: 

"If  you  find  from  the  proof  in  this  case 
that  the  plaintiff  did  deliver  in  good  con- 
dition nineteen  mules  to  the  defendant  to  be 
transported  to  Atlanta,  Georgia,  and  that 
there  was  an  accident,  a  collision  on  the 
railroad,  then  the  burden  is  upon  the  rail- 
way company  to  show  that  it  has  not  been 
guilty  of  any  negligence. 

"If  the  defendant  company  shows  you  by 
the  greater  weight  or  the  preponderance  of 
the  evidence  its  freedom  from  negligence, 
then  the  plaintiff  is  not  entitled  to  recover. 

"If  you  reach  the  conclusion  that  the 
plaintiff  has  made  out  his  case  and  is  en- 
titled to  recover  for  the  value  of  the  nine- 
teen mules,  then  he  would  be  entitled  to 
recover  the  value  of  the  mules  at  the  place 
of  their  destination,  in  this  case,  Atlanta, 
Georgia,  according  to  their  value  at  the 
time  thev  would  have  been  delivered  but 
for  the  negligence  of  the  carrier,  less  what- 
ever transportation  charges  there  would 
have  been  on  this  car  of  stock. 

"It  is  also  in  the  discretion  of  the  jury 
to  award  interest  on  any  recovery  from  the 
time  of  the  loss  up  to  the  present  time." 
.     .     .    "Negligence   is   the   want   or    lack 
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of  exercise  of  that  degree  of  care  which  the 
particular  circumstances  demands.  In  this 
case  the  carrier  is  held  to  the  highest  de- 
gree of  care  for  the  safe  transportation  of 
the  animals." 

Judgment  upon  a  verdict  for  $4,180 — 
$220  per  head— and  $328.82  interest  was  af- 
firmed by  the  court  of  civil  appeals,  and 
the  supreme  court  approved  this  action 
without  opinion. 

The  court  of  civil  appeals  inter  alia  de- 
clared : 

"It  hardly  appears  debatable  to  us,  that 
it  was  incumbent  upon  the  railroad  com- 
pany, in  this  case,  in  the  present  state  of 
the  pleadings,  to  show  by  proof  that  it  had 
met  the  requirements  of  the  interstate  com- 
merce act,  and  this  burden  it  failed  to  car- 
ry, and  having  failed  to  do  ao,  it  cannot 
rely  upon  presumption. 

"Having  reached  this  conclusion,  it  re- 
main 9  to  be  determined  what  are  the  rights 
and  liabilities  of  these  parties,  under  the 
contract  of  carriage  in  this  case.  There 
being  nothing  in  the  record  to  show  that 
the  rate  of  freight  charged  by  the  company 
was  approved  and  authorized  by  the  Inter- 
state Commerce  Commision,  we  must  de- 
termine the  rights  of  these  parties  upon 
the  theory  that  no  such  rate  was  ever  filed 
with  the  Commission,  or  approved  or  au- 
thorized by  it,  and  that  the  rate  and  con- 
tract made  in  this  case  was  without  the 
authority  and  outside  of  the  act  of  Con- 
gress, invoked  by  this-  defendant;  or,  in 
other  words,  so  far  as  the  interstate  com- 
merce act  is  concerned,  this  railroad  com- 
pany has  made  the  coatraot  in  violation  of 
its  provisions.     .     .     . 

"There  is  no  proof  that  the  railroad 
company  had  any  other  rate  than  the  one 
charged  plaintiffs  for  this  shipment  between 
Danville,  Kentucky,  and  Atlanta,  Georgia. 
There  is  no  proof  that  it  offered  to  plain- 
tiffs, at  the  time  it  issued  to  them  its  bill 
of  lading,  a  contract  with  unlimited  lia- 
bility, or,  in  other  words,  a  common-law 
liability.     .     .     . 

".  .  .  If  the  company  had  any  other 
rate  than  the  one  it  agreed  for  the  trans- 
portation of  this  freight,  it  did  not  disclose 
that  fact  to  the  shipper,  nor  did  it  have 
any  rate  whatever  posted  in  or  about  its 
office.  If  it  had  a  shipping  contract  with 
unlimited  liability  it  did  not  choose  be- 
t^veen  the  two,  and,  from  the  undisputed 
facts  developed  in  this  recx>rd,  it  is  clear 
to  our  minds  this  contract  is  void  and  the 
limited'liability  clause  therein  cannot  be 
relied  upon  by  the  company  as  a  bar  to  the 
recovery  of  full  value  of  each  animal 
shipped.  If,  however,  the  defendant  had 
shown,  by  proof,  that  the  rate  charged  by 
it  for  this  freight  had  been  filed  with  and 
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iq>proved  by  the  Interstate  Commerce  Com- 
misaioD,  and  that  it  had  posted  the  rate, 
aa  required  by  the  act  of  Congress,  then 
a  rate  of  freight  based  upon  the  valuation 
fixed  in  the  bill  of  lading  would  have  lim- 
ited plaintiffs*  right  to  recover  to  the  value 
fixed  in  the  contract." 

Plaintiff  in  error  maintains,  first,  that 
not  having  been  negligent,  it  is  not  liable 
for  any  sum ;  and,  seoond,  that  in  any  event 
it  is  protected  by  a  valid  limitation  in  the 
bill  of  lading. 

Counsel  concede  liability  of  a  common 
carrier  under  the  long-recognized  common - 
law  rule  not  only  for  negligence,  but  also 
as  an  insurer,  and  that  unless  the  Carmack 
amendment  (copied  in  margin  1)  has 
changed  this  rule,  the  railway  is  responsible 
for  damages  not  exceeding  specified  value. 
But  they  insist  that  in  Adams  Exp.  Co.  v. 
Croninger,  226  U.  S.  491,  67  L.  ed.  314.  44 
L.R.A.(N.S.)  2.57,  33  Sup.  Ct.  Rep.  H8,  wc 
held  this  amendment  restricts  a  carrier's 
liabilitv  to  loss  "caused  bv  it."  And,  con- 
sequently,  they  say,  the  trial  court  erred 
when  it  charged:  "In  this  case  the  carrier 
is  held  to  the  highest  degree  of  care  for  the 
safe  transporti^tion  of  the  animals." 

Construing  the  Carmack  amendment,  we 
Bald  through  Mr.  Justice  Lurton  in  the 
case  cited  (pp.  506,  607):  "The  liability 
thus  imposed  is  limited  to  'any  loss,  injury, 
or  damage  caused  by  it  or  a  succeeding 
carrier  to  whom  the  property  may  be  de- 
livered,' and  plainly  impliea  a  liability  for 
some  default  in  its  common-law  duty  as  a 
common  carrier."  Properly  xmderstood, 
neither  this  nor  any  other  of  our  opinions 
holds  that  this  amendment  has  changed  the 
common-law  doctrine  theretofore  approved 
by  us  in  respect  of  a  carrier's  liability  for 
loss  occurring  on  its  own  line. 

The  state  courts,  treating  the  bill  of 
lading  as   properly  in  evidence,  undertook 


1  "That  any  common  carrier,  railroad,  or 
transportation  company  receiving  property 
for  transportation  from  a  point  in  one  state 
to  a  point  in  another  state  shall  issue  a  re- 
ceipt or  bill  of  lading  therefor  and  shall 
be  liable  to  the  lawful  holder  thereof  for 
any  loss,  damage,  or  injury  to  such  prop- 
erty caused  by  it  or  by  any  common  carrier, 
railroad,  or  transportation  company  to 
which  such  property  may  be  delivered  or 
over  whose  line  or  lines  such  property  may 
pass,  and  no  contract,  receipt,  rule,  or  regu- 
lation shall  exempt  such  common  carrier, 
railroad,  or  transportation  company  from 
the  liability  hereby  imposed:  Provided, 
That  nothing  in  this  section  shall  deprive 
any  holder  of  such  receipt  or  bill  of  lading 
of  any  remedy  or  right  of  action  which  he 
has  under  existing  law.  .  .  ."  (Chap.  I 
3591,  34  Stat,  at  L.  584,  695,  Comp.  Stat.  [ 
1913,  §§  8563,  8502.)  ' 
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to  determine  its  validity  and  effect.  We 
need  not,  therefore,  consider  the  mooted 
questions  of  pleading.  The  shipment  being 
interstate,  rights  and  liabilities  of  the  par- 
ties depend  upon  acts  of  Congress,  the  bill 
of  lading,  and  common-law  rules  as  ac- 
cepted and  applied  in  Federal  tribunals. 
Cleveland,  C.  C.  4  St.  L.  R.  Co.  v.  Dettle- 
bach,  239  U.  S.  688,  60  L.  ed.  453,  36  Sup. 
Ct.  Rep.  177;  Southern  Exp.  Co.  v.  Byers, 
240  U.  S.  612,  60  U  ed.  825,  36  Sup.  Ct. 
Rep.  410,  and  cases  cited;  Southern  R.  Go. 
V.  Prescott,  240  U.  S.  632,  60  L.  ed.  836,  36 
Sup.  Ct.  Rep.  469. 

We  cannot  assent  to  the  theory  appar- 
ently adopted  below  that  the  interprets- 
tion  and  effect  of  a  bill  of  lading  issued  by 
a  railroad  in  connection  with  an  interstate 
shipment  present  no  Federal  question  un- 
less there  is  affirmative  proof  showing  ac- 
tual compliance  with  the  interstate  com- 
merce act.  It  cannot  be  assumed,  merely 
because  the  contrary  has  not  been  estab- 
lished by  proof,  that  an  interstate  carrier 
is  conducting  its  affairs  in  violation  of  law. 
Such  a  carrier  must  comply  with  strict  re- 
quirements of  the  Federal  statutes  or  be- 
come subject  to  heavy  penalties,  and,  in  re- 
spect of  transactions  in  the  ordinary  course 
of  business,  it  is  entitled  to  the  presump- 
tion of  right  conduct.  The  law  "presumes 
that  every  man,  in  his  private  and  official 
character,  does  his  duty,  until  the  contrary 
is  proved,  it  will  presimie  that  all  things 
are  rightly  done,  unless  the  circumstances 
of  the  case  overturn  this  presumption,  ac- 
cording to  the  maxim,  omnia  prccsumuntur 
rite  ei  soletrmiter  esse  acta,  donee  prohetur 
in  contrarium.*'  Bank  of  United  States  v. 
Dandridge,  12  Wheat.  64,  69,  70,  6  L.  ed. 
552,  554,  555;  Knox  County  v.  Ninth  Nat. 
Bank,  147  U.  S.  91,  97,  37  L.  ed.  93,  95,  13 
Sup.  Ct.  Rep.  267 ;  Maricopa  &  P.  R.  Co.  t. 
Arizona,  156  U.  S.  347,  361,  39  L.  ed.  447, 
449,  15  Sup.  Ct,  Rep.  391;  Sun  Printing  & 
Pub.  Asso.  v.  Moore,  183  U.  S.  642,  649,  46 
L.  ed.  366,  372,  22  Sup.  Ct.  Rep.  240. 

Under  our  former  opinions  the  settled 
doctrine  is  that  where  alternate  rates,  fairly 
based  upon  valuation,  are  offered,  a  rail- 
road may  limit  its  liability  by  special  con- 
tract. George  N.  Pierce  Co.  v.  Wells  F.  k 
Co.  236  U.  S.  278,  283,  69  L.  ed.  576,  581, 
35  Sup.  Ct.  Rep.  351. 

The  essential  choice  of  rates  must  be  made 
to  appear  before  a  carrier  can  successfully 
claim  the  benefit  of  such  a  limitation  and 
relief  from  full  liability.  And  as  no  inter- 
state rates  are  lawful  unless  duly  filed  with 
the  Commission,  it  may  become  necessary 
for  the  carrier  to  prove  its  schedules  in  or- 
der to  make  out  the  requisite  choice.  But 
where  a  bill  of  lading,  signed  by  both  par- 
ties,   recites    that    lawful    alternate    rates 
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based  on  specified  values  were  offered,  such 
recitals  constitute  admissions  by  the  ship- 
per and  sufficient  prima  facie  evidence  of 
choice.  If,  in  such  a  case,  the  shipper 
wishes  to  contradict  his  own  admissions, 
the  burden  of  proof  is  upon  him.  York  Mfg. 
Co.  V.  Illinois  C.  R.  Co.  3  Wall.  107,  113, 
18  L.  ed.  170,  172;  The  Delaware,  14  Wall. 
679,  601,  20  L.  ed.  779,  783;  Hart  v.  Penn- 
sylvania R.  Co.  112  U.  S.  331,  337,  28  L. 
ed.  717,  719,  5  Sup.  Ct.  Rep.  161;  Can  t. 
Texas  &  P.  R.  Co.  194  U.  S.  427,  431,  48  L. 
ed.  1063,  1066,  24  Sup.  Ct.  Rep.  663,  16  Am. 
Neg.  Rep.  669;  Squire  v.  New  York  C.  R. 
Co.  98  Mass.  239,  248,  93  Am.  Dec.  162; 
Wabash  R.  Co.  v.  Curtis,  134  111.  App.  409, 
412;  Hutchinson,  Carr.  3d  ed.  §  476. 


The  bill  of  lading  in  question  is  plainly 
entitled,  ''Contract  for  Limited  Liability  in 
the  Transportation  of  Live  Stock  at  Reduced 
Rates,"  and  contains  the  conspicuous  provi- 
sions concerning  published  rates,  tariff  regu- 
lations, choice  offered  the  shipper,  and  limit 
upon  the  carrier's  liability,  etc.,  above  set 
out.  In  view  of  these  recitals  and  admis- 
sions, the  limitation  of  liability  must  be 
treated  as  prima  facie  valid,  and,  conse- 
quently, the  trial  court  erred  in  holding  it 
void  as  a  matter  of  law,  and  permitting  a 
recovery  for  full  value  of  the  animals. 

The  judgment  below  is  reversed  and  the 
cause  remanded  to  the  Supreme  Court  of 
Tennessee  for  further  proceedings  not  in- 
consistent with  this  opinion. 


■■AkirtaiirfM. 
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STATE    OF    MARYLAND    TO    USE    OF 
EMMA  P.  COX  et  al.,  Appts., 

V. 

MARYLAND  ELECTRIC  RAILWAYS 
COMPANY. 

(126   Md.   300,   96   Atl.   43.) 

Judgment  —  settlement  of  case  —  ool- 
Jateral  attack. 

1.  The  settlement  by  the  attorneys,  with 
the  sanction  of  the  court,  of  a  suit  against 
an  employer  for  death  of  his  employee,  is 
not  subject  to  collateral  attack  by  showing 
that  the  amount  paid  was  for  insurance  or 
wages  payable  from  the  relief  fund. 

For  other  oases,  see  Judgment,  II.  c,  i,  in 
Dig,  1^2  N.  8. 

Release  —  of  claim  for  death  —  effect 
as  to  person  not  Joint  tort-feasor. 

2.  A  settlement  of  an  action  against  one 
person  for  an  injury  causing  death  will 
bar  an  action  against  another  for  the  same 
death,  although  the  defendants  in  the  re- 
spective actions  were  not  joint  tort-feasors. 
For  other  0(MeSf  see  Release,  IL  b,  in  Dig. 

1-62  N.  8. 

(June  22,  1915.) 

APPEAL  by  plaintiffs' from  a  judgment  of 
the  Baltimore  City  Court  in  defend- 
ant's favor  in  a  suit  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Note. —  As  to  release  of  one  of  two  or 
more  persons  severally,  but  not  jointly,  lia- 
ble for  a  tort,  as  affecting  liability  of  others, 
see  annotation  following  this  case,  post,  273. 

As  to  the  character  and  kind  of  judgment 
or  order  within  the  rule  precluding  a  col- 
lateral attack  for  fraud  not  affecting  juris- 
diction, including  judgment  entered  by 
agreement,  see  note  to  Clark  v.  Southern 
Can  Co.  36  L.R.A.(N.S.)  980. 
L.R.A.19nA. 


Messrs.  B.  6.  Mcintosh  and  T.  Tiideii 
Kelbaugh,  for  appellants: 

A  tort-feasor  is  not  released  from  liability 
by  a  settlement  of  the  injured  party  with 
another,  not  shown  to  have  been  liable. 

Thomas  ▼.  Central  R.  Co.  194  Pa.  511,  45 
Atl.  344;  34  Cyc.  1088. 

A  release  in  full  satisfaction  for  all  dam- 
age claims,  etc.,  given  by  an  employee  to 
his  employer  on  receiving  compensation 
from  a  relief  fund  maintained  by  the 
employer  and  employee,  for  injuries  re- 
ceived through  the  negligence  of  a  third 
party,  but  not  through  the  joint  negligence 
of  tlie  employer  and  said  third  party,  is  no 
discharge  to  the  third  party,  and  the  in- 
jured employee  is  entitled  to  recover  from 
said  third  party. 

Chapman  v.  Pittsburg  R.  Co.  140  Fed. 
784,  70  C.  C.  A.  418,  146  Fed.  886. 

There  can  be  no  abatement  of  damages  on 
the  principle  of  partial  compensation  re- 
ceived for  the  injury  when  it  comes  from 
a  collateral  source,  wholly  independent  of 
the  defendant. 

1  Sutherland,  Damages,  2d  ed.  §  168;  13 
Cyc.  70;  Dillon  v.  Hunt,  106  Mo.  164,  24 
Am.  St.  Rep.  374,  16  S.  W.  616;  Baltimore 
City  Pass.  R.  Co.  ▼.  Baer,  90  Md.  108,  44 
Atl.  992. 

Messrs.  Ritchie,  Janney,  A  Griswold 
and  Frank  B.  Ober,  for  appellee: 

Where  two  or  more  suits  are  brought 
against  different  defendants  for  the  same 
cause  of  action,  or  to  recover  for  the  same 
injury,  the  satisfaction  of  one  discharges 
the  cause  of  action,  and  is  a  bar  to  further 
proceedings  in  any  other  suit. 

State  use  of  Bashe  v.  Boyce,  72  Md.  140, 
7  L.R.A.  272,  20  Am.  St.  Rep.  458,  19  Atl. 
366;  Berkley  v.  Wilson,  87  Md.  219,  39 
Atl.  502. 

The  fact  that  the  payment  was  made  out 
of  the  so-called  insurance  fund  maintained 
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bf  tin  telephone  company  does  not  alter 
the  case. 

Clark  T.  Southern  Can  Co.  116  Md.  86, 
36  L.ILA.  (N.S.)  080,  81  Atl.  271;  Brown 
T.  Cambridge,  3  Allen,  474;  Morris  v.  Trav- 
elers' Ins.  Co.  189  Fed.  211 ;  Berkley  v.  Wil- 
son, 87  Md.  222,  39  Atl.  502 ;  Spitze  v.  Bal- 
timore Jb  O.  R.  Co.  76  Md.  162,  32  Am.  St. 
Rep.  378,  23  Atl.  307;  Fuller  v.  Baltimore 
k  O.  Employes'  Relief  Aaso.  67  Md.  433, 
10  Atl.  237;  Otis  t.  Pennsylvania  Co.  71 
Fed.  136;  Ringle  v.  Pennsylvania  R.  Co. 
164  Pa.  629,  44  Am.  St.  Rep.  628,  30  Atl. 
492;  Atlantic  Coast  Line  R.  Co.  v.  Dun- 
ning, 94  C.  C.  A.  128,  166  Fed.  850;  Hub- 
bard V.  St.  Louis  k  M.  River  R.  Co.  173  Mo. 
249,  72  S.  W.  1073;  Leddy  v.  Barney,  139 
Mass,  394,  2  N.  £.  107;  Tompkins  v.  Clay 
Street  R.  Co.  66  Cal.  163,  4  Pac.  1165,  11 
Am.  Neg.  Cas.  181;  Brewer  v.  Casey,  196 
Mass.  384,  82  N.  £.  45;  Mooney  v.  Chicago, 
239  111.  414,  88  N.  £.  194. 

Pattison,  J.,  delivered  the  opinion  of  the 
court: 

This  suit  was  brought,  under  article  67 
of  the  Code,  by  the  appellants,  the  widow 
and  infant  children  of  George  C.  Cox,  a 
lineman  of  the  Chesapeake  k  Potomac  Tele- 
phone Company,  for  damages  resulting  from 
the  alleged  negligence  of  the  defendant, 
causing  the  death  of  the  said  George  C. 
Cox  while  in  the  employment  of  the  said 
Chesapeake  k  Potomac  Telephone  Company. 
In  addition  to  the  general  issue  plea,  the 
defendant  filed  a  further  plea  in  which, 
briefly  stated,  it  is  alleged  that  the  plain- 
tiffs had  previously  instituted,  in  the  court 
of  common  pleas  of  Baltimore  city,  a  suit 
against  the  Chesapeake  k  Potomac  Tele- 
phone Company  to  recover  damages  for  the 
same  tort  which  is  the  alleged  cause  of  the 
preeent  action,  and  that  the  said  Chesapeake 
k  Potomac  Telephone  Company  appeared 
and  pleaded  to  said  suit,  which  was  there- 
after compromised  and  settled  by  the  pay- 
ment of  the  sum  of  $2,527.20  to  the  plain- 
tiffs by  the  said  Chesapeake  k  Potomac  Tele- 
phone Company,  which  was  duly  acknowl- 
edged in  said  proceedings  and  the  entry 
made  therein,  "Agreed  and  settled  and  all 
claims  therein  satisfied."  A  copy  of  said 
proceedings,  including  the  aforesaid  declara- 
tion, a  power  of  attorney  from  the  plain- 
tiffs to  their  attorney  in  that  suit,  and  the 
docket  entries,  was  filed  with  and  made  part 
of  said  plea.  In  reply  to  this  second  plea 
the  plaintiiTs  filed  their  first  and  second 
replications,  in  which  tliey  do  not  deny  the 
institution  of  the  suit  aforesaid,  or  that  the  | 
declaration  therein  stated  a  different  cause 
of  action  from  that  mentioned  in  the  plea, 
or  that  the  said  suit  was  compromised  and 
settled  as  stated  in  the  plea.  They  admit 
L.R.A.1917A. 


the  payment  to  them  by  the  defendant  in 
that  suit  of  the  aforesaid  sum,  but  deny 
that  it  was  paid  to  or  received  by  them  for 
the  tort  aforesaid,  and  claim  that  it  was 
paid  to  them  as  beneficiaries  of  George  C. 
Cox  from  the  relief  fund  of  the  employees' 
pensions,  disability  benefits,  and  insurance 
fund,. of  which  association  the  said  George 
C.  Cox  was  a  member,  either  as  insurance  or 
for  three  years'  wages  to  said  Cox,  to  which 
they  were  entitled  from  such  fimd,  and  that 
the  suit  against  the  Chesapeake  k  Potomac 
Telephone  Company  was  instituted  to  re- 
cover such  insurance  or  wages,  and  not  to 
recover  damages  sustained  by  them  by  rea- 
son of  the  death  of  the  said  George  C.  Cox; 
sad  in  their  replication  they  allege  that  the 
death  of  the  said  George  C.  Cox  was  not 
caused  by  the  negligence  of  the  Chesapeake 
k  Potomac  Telephone  Company.  A  de- 
murrer was  interposed  to  these  replications, 
but  it  was  overruled,  and  the  defendant 
thereafter  filed  its  rejoinders.  Issues  were 
thereafter  joined,  and  the  case  proceeded  to 
trial.  At  the  conclusion  of  the  plaintiff's  tes- 
timony the  defendant  offered  three  prayers, 
each  of  which  asked  the  court  to  direct 
the  jury  to  render  a  verdict  for  the  defend- 
ant; the  first,  because  of  a  want  of  legally 
sufilcient  evidence  entitling  the  plaintiffs 
to  recover;  the  second,  because  of  a  want 
of  legally  sufficient  evidence  under  the 
pleadings  entitling  the  plaintiffs  to  recover ; 
and  the  third,  because  of  contributory  neg- 
ligence on  the  part  of  the  deceased,  C^rge 
C.  Cox.  The  first  and  second  prayers  were 
refused,  the  third  prayer  was  granted,  and 
a  verdict  was  rendered  for  the  defendant, 
upon  which  a  judgment  was  entered.  Ex- 
ceptions were  taken  to  the  ruling  of  the 
court  upon  the  granting  of  the  defendant's 
third  prayer,  and  to  the  rulings  of  the  court 
upon  the  admission  and  rejection  of  certain 
testimony  offered  in  the  trial  of  the  case, 
and  from  the  judgment  so  entered  an  ap- 
peal was  taken. 

The  main  questions  here  presented  are: 
First.  Whether  the  prior  settlement  between 
the  equitable  plaintiffs  and  the  Chesapeake 
k  Potomac  Telephone  Company,  as  dis- 
closed by  the  pleadings,  is  a  bar  to  this 
action.  Second.  Whether  Cox  is  shown  to 
have  been  guilty  of  contributory  negligence. 
If  the  first  of  these  questions  is  decided  in 
the  affirmative,  then  it  will  be  unnecessary 
for  us  to  consider  and  pass  upon  the  second, 
or  upon  the  rulings  on  the  admission  and 
rejection  of  the  testimony. 

The  aforesaid  power  of  attorney  executed 
by  the  appellant  Emma  P.  Cox,  as  widow 
and  as  mother  and  next  friend  of  the  infant 
children  of  George  C.  Cox,  deceased,  not 
only  appointed  Carter  Lee  Bowie  as  attor- 
ney to  institute  said  suit,  b\it  it  authorized 
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him  to  prosecute  it  "to  a  verdict,  or  to  com- 
promise and  settle  the  said  suit  for  the 
sum  of  $2,527.20,  to  be  paid  by  the  Chesa- 
peake k  Potomac  Telephone  Company,  of 
Baltimore  city,  from  its  employees'  benefit 
fund  or  otherwise,  and  to  enter  said  suit 
and  the  cause  of  action  'Agreed  and  settled 
and  all  claims  therein  satisfied.' " 

Pursuant  to  such  authority,  the  suit  was 
compromised  by  the  defendant  paying  to 
the  plaintiffs  the  aforesaid  sum  of  $2,527.20, 
and  the  case  was  marked :  ''Agreed  and  set- 
tled on  terms,  defendant  to  pay  costs  by  or- 
der of  the  plaintiff's  and  defendant's  attor- 
neys filed." 

The  replication  goes  only  to  the  extent  of 
saying  that  the  proceedings  in  the  former 
suit,  which  are  to  be  considered  part  of  the 
plea,  are  not  what  they  purport  to  be;  that 
although  their  declaration  therein  discloses 
that  the  suit  instituted  by  them,  which  re- 
sulted in  the  compromise  and  settlement 
aforesaid  and  the  payment  to  them  of  the 
said  sum  of  $2,627.20,  was  to  recover  dam- 
ages for  the  death  of  George  C.  Cox,  "caused 
by  the  negligence  of  the  defendant  and  its 
failure  to  perform  the  duty  which  it  owed 
to  him,"  yet  the  replication  alleges  that 
such  suit  was  not  instituted  to  recover  such 
damages,  and  denies  that  the  death  of 
George  C.  Cox  was  the  result  of  the  negli- 
gence of  said  defendant,  and  that  said  sum 
paid  to  and  received  by  them  was  not  in  set- 
tlement of  damages  suffered  by  them  by 
the  death  of  George  C.  Cox,  but  that  it  was 
the  insurance  to  which  they  were  entitled 
as  his  beneficiaries,  or  was  for  three  years' 
wages,  due  and  payable  to  them  from  said 
relief  fund,  as  stated.  And  this  is  claimed 
by  them  notwithstanding  the  fact  that  Mr. 
Bowie  was  authorized  "to  compromise  t^nd 
settle  the  said  suit  for  the  sum  of  $2,527.20, 
to  be  paid  by  the  Chesapeake  &  Potomac 
Telephone  Company,  of  Baltimore  city,  from 
its  employees'  benefit  fund  or  otherwise,  and 
to  enter  said  suit  and  the  cause  of  action, 
'Agreed  and  settled  and  all  claims  therein 
satisfied.' " 

The  entering  of  the  suit  "settled"  was 
done  under  the  eye  and  with  the  sanction  of 
the  court,  and  should  be  considered  as  a 
judicial  act  not  open  to  question  or  con- 
troversy in  any  collateral  proceeding.  Clark 
V.  Southern  Can  Co.  116  Md.  95,  36  L.R.A. 
(N.S.)  080,  81  Atl.  271.  And  thus  the  ef- 
fect of  such  settlement  and  entry  cannot  be 
changed  or  altered,  as  here  attempted  by 
the  plaintiffs.  The  demurrer  to  the  replica- 
tion should  have  been  sustained.  Morris  v. 
Travelers'  Ins.  Co.  (C.  C.)  189  Fed.  211. 

But  is  the  plea  a  good  one,  and  is  it  a 
bar  to  the  plaintiffs*  right  to  recover?  It 
is  contended  by  the  plaintiffs  that  it  "fails 
to  state  that  the  defendant  is  a  joint  wrong- 
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doer  with  the  Chesapeake  &  Potomac  Tele- 
phone company,  and  for  such  reason  it  is 
bad." 

The  authorities  are  not  altogether  in  ac- 
cord upon  this  question.  In  some  jurisdic- 
tions it  has  been  held  essential  that  the  par- 
ty to  whom  a  release  has  been  given,  or  with 
whom  a  settlement  has  been  made,  shall  be 
one  of  two  or  more  joint  tort-feasors  in  or- 
der to  discharge  the  others  from  liability. 
Pittsburgh  R.  Co.  v.  Chapman,  76  C.  C.  A. 
418,  145  Fed.  886;  Kentucky  Bridge  Co.  v. 
Hall,  126  Ind.  220,  25  N.  E.  219;  Thomas 
V.  Central  R.  Co.  194  Pa.  611,  45  Atl.  344; 
Missouri,  K.  &  T.  R.  Co.  v.  McWherter,  5S> 
Kan.  346,  63  Pac.  135.  While  in  other 
states,  including  Maryland,  it  is  not  es- 
sential that  the  party  with  whom  the  settle- 
ment is  made,  or  by  whom  the  release  is 
given,  shall  be  a  joint  tort-feasor  in  order 
to  release  others  from  liability.  Gunther  v. 
Lee,  45  Md.  67,  24  Am.  Rep.  504;  Berkley 
V.  Wilson,  87  Md.  222,  39  Atl.  502;  Cleve- 
land V.  Bangor,  87  Me.  269,  47  Am.  St.  Rep. 
326,  32  Atl.  892;  Brown  v.  Cambridge,  S 
Allen,  474;  Tompkins  v.  Clay  Street  R.  Co. 
66  Cal.  163,  4  Pac.  1165,  11  Am.  Neg.  Cas. 
181;  Brewer  v.  Casey,  196  Mass.  384,  82  N. 
E.  45;  Leddy  ▼.  Barney,  139  Mass.  394,  2 
N.  E.  107 ;  Hubbard  v.  St.  Louis  &  M.  River 
R.  Co.  173  Mo.  249,  72  S.  W.  1073.  This 
court  said  in  Gunther  v.  Lee,  45  Md.  67,  24 
Am.  Rep.  504,  quoting  from  Love  joy  v.  Mur- 
ray, 3  Wall.  '1,  18  L.  ed.  129:  "Wlien  the 
plaintiff  has  accepted  satisfaction  in  full  for 
the  injury  done  him,  from  whatever  source 
it  may  come,  he  is  so  far  affected  in  equity 
and  good  conscience  that  the  law  will  not 
permit  him  to  recover  again  for  the  same 
damages." 

•  And  in  Berkley  v.  Wilson,  87  Md.  222, 
89  Atl.  502,  in  which  the  court  was  dis- 
cussing a  plea  similar  to  the  one  in  this 
ease,  the  court  said,  speaking  through 
Judge  Fowler:  "Whether  the  wrongdoing 
complained  of  in  the  former  case  be  the 
joint  act  of  Bunnecke  and  the  defendants, 
or  the  several  tort  of  each,  can  make  no 
difference  in  determining  the  validity  of  the 
plea  or  the  admissibility  of  the  record  in 
evidence  in  this  case.  If  the  defendants  and 
Bunnecke  had  both  been  sued  in  the  first 
case  for  the  injury  there  alleged,  there 
could,  of  course,  have  been  but  one  recov- 
ery.  And  it  would  seem  to  be  very  clear, 
upon  reason  and  authority  as  well,  that  the 
same  result  must  follow  when  the  same  in- 
jury is  caused  by  the  independent  acts  of 
several  wrongdoers.  The  reason  of  this  rule 
is  apparent.  It  is  neither  just  nor  lawful 
that  there  should  be  more  than  one  satis- 
faction for  the  same  injury,  whether  that 
injury  be  done  by  one  or  more.  Cleveland 
V.  Bangor,  87  Me.  264,  47  Am.  St  Rep.  326, 
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32  All.  802;  Brown  t.  Cambridge,  3  Allen, 
474;  Lovejoy  v.  Murray,  3  WaU.  1,  18  L. 
ed.  120;  Gunther  v.  Lee,  45  Md.  67,  24  Am. 
Rep.  504.  In  the  case  first  cited  White- 
house,  J.,  speaking  for  the  supreme  judicial 
court  of  MAin«>  sa^d  'No  aound  reason  has 
been  given,  and  it  is  believed  none  can  be 
assigned,  for  such  a  distinction  between  the 
cases  of  wrongdoers  who  are  jointly  and 
severally  liable,  and  those  who  are  only 
severally  liable  for  the  same  injury.  In 
either  case  the  sufferer  is  entitled  to  but 


one  compensation  for  the  same  injury,  and 
full  satisfaction  from  one  will  operate  as  a 
discharge  of  the  others.' " 

The  settlement  of  the  aforesaid  suit 
against  the  Chesapeake  &  Potomac  Tele- 
phone Company,  by  the  payment  by  it  of 
the  said  sum  of  $2,527.20,  is  a  complete 
bar  to  the  right  of  the  plaintiffs  to  recover 
in  this  case.  The  judgment  of  the  court 
below  will  therefore  be  aiBrmed. 

Judgment  affirmed,  with  costs  to  the  ap- 
pellee. 


Annotation-— Release  of  one  of  two  or  more  persons  severally,  but  not 
jomtlyy  liable  for  a  tort,  as  affecting  liability  of  others. 


It  is  a  well-established  general  rule 
that,  in  the  ease  of  joint  tort-feasors  a 
release  of  one  is  a  release  of  all.  For 
a  full  discussion  of  this  rule,  see  note  to 
Abb  V.  Northern  P.  R.  Co.  68  L.B.A. 
293.  Whether  the  rule  as  to  joint  tort- 
feasors applies  where  the  parties  are 
severally  but  not  jointly  liable  is  the 
subject  of  investigation  in  the  present 
note. 

In  certain  cases  of  release  for  torts 
the  release  is  given  to  one  who,  although 
involved  in  some  way,  is  in  fact  and  law 
not  liable  for  the  tort.  The  effect  of 
such  a  release  is  discussed  in  subd.  VII. 
of  the  note  to  Abb  v.  Northern  P.  B. 
Co.  58  L.R.A.  293,  and  that  to  Snvder 
v.  Mutual  Teleph.  Co.  14  L.B.A.(N.S.) 
322.  Other  phases  of  the  question  as  to 
joint  tort-feasors  are  discussed  in  notes 
that  may  be  found  by  consulting  the 
Index  to  L.B.A.  Notes,  under  the  title, 
"Joint  Creditors  and  Debtors." 

The  present  note  is  not  concerned 
with  a  discussion  of  what  amounts  to  a 
joint  liability.  The  conclusion  of  the 
various  courts  as  to  this  question  is  ac- 
cepted. If  it  is  decided  that  there  is 
a  joint  liability,  the  case  is  excluded; 
if,  on  the  other  hand,  it  is  decided  or 
clearly  assumed  that  there  is  no  joint 
liability,  but  a  several  one,  the  case  is 
included.  It  doubtless  is  true  that  on 
at  least  some  of  the  facts  involved  in 
the  cases  discussed  in  the  note,  other 
conrts  have  come  to  the  conclusion  that 
a  joint  liability  exists.  The  correctness 
of  such  conclusion  is  not  challenged  in 
this  note. 

The  majority  of  the  cases  warrants 

the  following  conclusion:  A  release  to 

one  liable  with  another  or  others  for  the 

same  injury  releases  the  other  or  others 

where  each  of  the  tort-feasors  is  liable 

for  the  entire  damasres  suffered  by  the 

injured  party;  it  is  immaterial  whether 

they   are  jointly   liable.    But   where   a 

person  liable  with  others  for  an  injury 
LRA.1917A.  18 


is  liable  only  for  the  part  eontributed 
by  him,  a  release  to  him  does  not  release 
the  others.  The  distinction  is  between 
a  divisible  and  an  indivisible  cause  of 
action.  In  the  latter  case,  L  e.,  where  a 
person  liable  with  others  for  an  injury 
is  liable  only  for  the  part  contributed 
by  him,  it  may  be  shown  as  a  matter  of 
fact,  that  the  release  to  the  first  of  the 
tort-feasors  was  given  upon  a  considera- 
tion which  was  intended  to  compensate 
the  injured  party  for  the  entire  iujury; 
upon  such  a  showing,  the  release  does 
operate  as  a  release  of  the  others,  since 
the  injured  party  has  been  compensated 
for  the  entire  injury,  and  it  is  the  theory 
of  the  law  to  allow  only  one  recovery 
for  the  same  injury. 

Thus,  in  Chapin  v.  Chicago  &  E.  I.  R. 
Co.  (1886)  18  HL  App.  47,  a  release  of 
one  railroad  company  for  injuries  suf- 
fered in  a  collision  at  a  crossing  is  held 
a  bar  to  an  action  against  the  other 
railroad  company  for  the  same  injury. 
It  is  stated  that  the  plaintiff  in  this  case 
had  a  right  of  action  against  either  com- 
pany for  the  injury  he  received,  wheth- 
er he  could  have  maintained  a  joint  ac- 
tion or  not.  In  either  case,  a  release  to 
one  discharges  both. 

A  judgment  obtained  by  the  owner  of 
a  building  under  construction,  against 
the  contractor,  and  the  tender  of  the 
amount  thereof,  precludes  a  recovery  by 
him  for  the  same  injuries  against  the  ar- 
chitect. Berkley  v.  Wilson  (1898)  87 
Md.  210,  39  Atl.  502.  See  Strabler  v. 
Toledo  Bridge  Co.  (1900)  11  Ohio  C.  D. 
87,  infra. 

A  release  given  by  the  employee  of  a 
railroad  company  to  the  company,  ux)on 
a  settlement  of  his  claim  for  injuries, 
operates  to  release  his  claim  for  the 
same  injury  against  a  foreman  of  the 
shop  where  the  injury  occurred.  Harti- 
gan  V.  Dickson  (1900)  81  Minn.  284,  83 
N.  W.  1001. 

There  is  obiter  in  Cleveland  v.  Bangor 
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(1895)  87  Me.  259,  47  Am.  St.  Rep.  326, 
32  AtL  892,  to  the  effect  that  satisfac- 
tion to  one  injured  on  the  streets  of  a 
city,  from  a  street  railway  company 
which  maintained  a  post  which  con- 
tributed to  the  injury,  would  have  been 
a  bar  to  a  suit  against  the  municipality 
for  the  same  injury. 

In  commenting  upon  the  rule  that  a 
release  to  one  joint  tort-feasor  releases 
all,  the  court,  in  Chicago  Herald  Co.  v. 
Bryan  (1906)  195  Mo.  574,  92  S.  W.  902, 
states  that  the  rule  has  been  given  a 
much  more  extended  application  than  to 
cases  of  joint  tort-feasors,  and  ^'applies 
to  torts  for  which  an  injured  party  has 
an  election  to  sue  one  or  more  parties 
severally."  It  was  accordingly  held  in 
this  case  that  one  who  had  given  notes 
to  another  for  a  certain  specified  pur- 
pose could  not  maintain  an  action  against 
an  agent  of  that  other,  who  had  mis- 
appropriated the  proceeds  thereof,  after 
a  settlement  with  the  one  to  whom  the 
notes  were  given. 

A  recovery  and  satisfaction  against 
a  water  company  for  damages  for  an 
injury  sustained  by  reason  of  falling 
into  a  trench  in  a  city  street  was  held, 
in  Brown  v.  Cambridge  (1862)  3  Allen 
(Mass.)  474,  to  preclude  a  subsequent 
recovery  against  the  city.  The  court, 
after  referring  to  the  doctrine  that  a 
release  of  one  joint  tort-feasor  dis- 
charges all,  states  that  ^^the  same  doc- 
trine applies  to  all  joint  torts  and  to 
torts  for  which  the  injured  party  has 
an  election  to  sue  one  or  more  parties 
severally." 

Without  special  attention  to  the 
question  now  under  consideration,  it  is 
stated  in  Merchants'  Bank  v.  Curtiss 
(1861)  37  Barb.  (N.  Y.)  317,  that  an 
accord  and  satisfaction  by  one  of  several 
obligors  or  wrongdoers  is  a  satisfaction 
as  to  all. 

It  is  stated  in  McCoy  v.  Louisville  & 
N.  R.  Co.  (1905)  146  Ala.  333,  40  So. 
106,  that  where  the  acts  of  negligence 
of  two  or  more  persons  unite  in  causing 
a  single  injury  to  a  third,  all  of  the 
wrongdoers  are  liable  for  the  damages 
occasioned  by  the  injury.  The  injury 
constitutes  an  indivisible  cause  of  action. 
Although  an  action  might  be  maintained 
by  the  injured  person  against  a  single 
tort-feasor,  or  separate  actions  against 
each  thereof,  when  the  cause  of  action 
is  successfully  prosecuted  against  one  of 
the  tort-feasors  and  satisfaction  re- 
ceived therefor,  the  cause  of  action  is 
extinguished  and  the  other  tort-feasor? 
are  released.    It  is  immaterial  whether 

or  not  they  are  joint  tort-feasors.     It 
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was  accordingly  held  in  this  case  that 
the  personal  representative  of  a  de- 
cedent had  no  right  to  recover  for  the 
wrongful  death  of  the  decedent  against 
one  railroad  company  after  recovery  of 
a  judgment  for  such  wrongful  death 
against  another  railroad  company,  and 
satisfaction  thereof. 

In  other  cases  the  dischairge  of  one 
wrongdoer  is  held  to  preclude  a  recovery 
for  the  same  injury  against  another 
wrongdoer  where,  as  a  matter  of  fact, 
the  plaintiff  has  received  from  the  first 
wrongdoer  full  compensation,  on  the 
theory  that  the  law  will  not  allow  more 
than  one  recovery  for  the  same  wrong. 
Thus,  in  an  action  against  a  creditor, 
who,  with  another  creditor,  had  wrong- 
fully issued  an  attachment  against  their 
coDunon  debtor's  goods,  in  which  the  de- 
fendant pleaded  a  recovery  against  the 
other  creditor  for  the  same  attachment, 
it  is  stated :  ''Where,  as  in  this  case,  the 
injury  is  an  entirety,  and  the  damages 
cannot  be  apportioned,  and  the  injured 
party  sues  for  the  wrong  done  and  re- 
covers judgment  which  he  accepts  as 
compensation  for  the  wrong,  such  re- 
covery will  be  a  bar  to  any  further 
claim  for  damage  for  the  plain  reason 
that  the  law  will  not  allow  more  than 
one  satisfaction  for  a  wrong  done  or  in- 
jury inflicted."  MiUer  v.  Beck  (1899) 
108  Iowa,  575,  79  N.  W.  344.  In  the 
earlier  case  the  plaintiff  asked  for  all 
the  damage  done  his  property,  and  the 
jury  were  instructed  that  he  was  en- 
titled to  all  that  was  done.  Having  ac- 
cepted the  result  of  that  suit,  he  is  held 
to  have  received  all  that  he  is  entitled 
to  claim.  In  an  opinion  on  a  former 
trial  (1897)  72  N.  W.  653,  after  holding 
that  the  attaching  creditors  were  not 
joint  tort-feasors,  it  was  held  that  a  re- 
covery of  judgment  against  the  one,  and 
satisfaction  thereof,  did  not  operate  to 
release  the  other. 

See  other  cases  of  attaching  creditors, 
infra. 

A  few  cases  cannot  be  reconciled  with 
the  foregoing.  Thus,  in  Pittsburgh  R. 
Co.  V.  Chapman  (1906)  76  C.  C.  A.  418, 
145  Fed.  886,  a  brakeman  on  a  railway 
train  was  injured  by  coming  in  contact 
with  a  trolley  wire  or  a  guy  wire  used 
for  its  support,  which  a  street  railway 
company  had  negligently  maintained  at 
an  insufficient  height  above  the  tracks 
of  the  railroad  company.  The  brake- 
man  was  a  member  of  a  relief  depart- 
ment of  the  railway  company,  and  re- 
ceived from  that  department  the  sums 
so  due  him  on  account  of  his  injury,  and 
executed  a  release  to  the  railroad  com- 


AKNOTATIOK— RELEASE  OF  ONE  OF  TWO  OB  MORE  SEVERALLY  LIABLE.      275 


pany.  The  eourt  states  that  no  joint 
tort  of  the  street  railway  company  and 
the  railroad  company  was  averred  or 
shown.  The  railroad  company  was 
therefore  not  a  joint  tort-feasor  with 
the  street  railway  company,  and  there- 
fore the  release  did  not  operate  to  ex- 
onerate the  street  railway  company.  In 
the  lower  conrt  (1905)  140  Fed.  784,  it 
is  stated  that,  by  the  terms  of  the  re- 
lease itself,  it  appears  that  nothing  was 
paid  the  injured  party  except  the  in- 
demnity dne  from  the  relief  fund,  and 
that  nothing  was  paid  for  the  release; 
consequently  he  never  received  any  sat- 
isfaction from  any  source  for  the  in- 
jury he  sustained.  It  appears  in  this 
case  that  the  release  was  given  with  the 
understanding  that  it  was  not  to  affect 
the  rights  of  the  injured  brakeman 
against  the  street  railway  company.  The 
court  expresses  a  doubt  as  to  whether 
the  railroad  company  was  negligent  at 
all.  In  Strabler  v.  Toledo  Bridge  Co. 
(1900)  11  Ohio  C.  D.  87,  where  there 
^was  held  to  be  no  joint  liability  between 
the  owner  of  a  building  under  construc- 
tion and  the  contractors,  it  is  stated  that 
a  settlement  with  the  owner  for  an  in- 
jury to  a  workman  would  not  have  the 
effect  of  discharging  the  contractors. 
The  decision  in  Wagner  v.  Union  Stock 
Tarda  &  Transit  Co.  (1891)  41  DL  App. 
408,  is  not  clear.  In  this  case  suit  was 
brought  by  the  injured  employee  of  a 
railroad  company,  after  he  had  settled 
with  the  company,  against  a  stock  yards 
company  which  was  alleged  to  have  the 
control  and  management  of  the  track 
where  the  injury  occurred.  An  instruc- 
tion with  reference  to  a  payment  to  the 
plaintiff  by  the  railroad  company,  and 
release  of  such  company,  was  held  er- 
roneous in  leaving  out  the  hypothesis 
that  the  railroad  company  was  ''jointly 
liable  with  appellee  for  the  injury;  that 
the  company  was  a  joint  tort-feasor.'' 
The  court  then  obscures  the  question  by 
stating  that  ''the  rule  is  that  a  lease  of, 
or  receipt  of  full  satisfaction  from,  one 
joint  wrongdoer,  discharges  all.  Release 
to,  or  the  receipt  of  money  from,  one 
who  is  not  in  fact  liable  with  another, 
will  not  discharge  such  other;  "  and  two 
cases  are  cited  to  the  proposition  which 
hold  that  the  release  of  one  not  liable  at 
all  does  not  discharge  another.  So  that 
it  is  not  clear  whether  the  reason  the 
instruction  was  held  erroneous  was  that 
the  party  released  was  not  jointly  liable 
with  the  defendant,  or  that  he  was  not 
liable  at  all.  This  case  is  taken  as  an- 
thority  in  Western  Tube  Co.  v.  Zang 
(1899)  85  HL  App.  63,  for  the  proposi- 
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tion  that  a  release  to,  or  the  receipt  of 
money  from,  one  who  is  not  in  fact  li- 
able jointly  with  another,  will  not  dis- 
charge such  other.  It  cannot  be  said 
that  the  three  last-discussed  cases  sat- 
isfactorily establish  a  rule  contrary  to 
the  cases  discussed  in  the  earlier  part 
of  the  note.  Although  language  is  used 
which  indicates  a  contrary  view,  either 
the  facts  are  such  as  to  modify  the 
meaning,  or  the  question  has  not  re- 
ceived due  consideration. 

Where  the  offenses  are  separate  and 
distinct,  and  the  parties  committing 
them  are  in  no  way  connected  with  each 
other,  or  acting  together  in  any  common 
purpose  or  intent,  and  where  the  act  of 
neither  tends  to  produce  the  injury  done 
by  the  acts  of  the  other,  the  receipt  of 
satisfaction  by  one  does  not  discharge 
the  other. 

Thus,  in  Western  Tube  Co.  v.  Zang 
(HL)  supra,  the  receipt  by  the  owner  of 
an  ice  pond  of  a  sum  of  money  in  full 
satisfaction  of  all  damages  sustained  by 
him  on  account  of  the  flow  of  the  refuse 
from  gas  works  into  the  ice  pond  is  held 
not  to  discharge  a  manufacturing  com- 
pany which  was  also  guilty  of  polluting 
the  water  in  the  pond. 

Settlement  with  one  coal  company  for 
pollution  of  a  stream  does  not  release 
another  coal  company  for  pollution  of 
the  same  stream.  Gallagher  v.  Kem- 
merer  (1891)  144  Pa.  609,  27  Am.  St. 
Rep.  673,  22  Atl.  970.  The  theory  in  this 
case  is  that  each  owner  is  liable  only 
for  the  pollution  which  his  mine  worked. 
Whether  this  is  the  theory  of  Western 
Tube  Co.  V.  Zang  is  not  clear,  but  is  ap- 
parently the  fact. 

The  right  of  action  which  a  wife  has 
against  saloon  keepers  who  have  sold 
liquor  to  her  husband  is  held  in  Iowa 
not  to  be  a  joint  action.  CoDsequently 
the  settlement  by  the  wife  with  certain 
saloon  keepers  who  were  thus  liable  to 
her  does  not  operate  as  a  discharge  of 
those  not  settled  with.  Jewett  v.  Wan- 
shura  (1876)  43  Iowa,  574.  When  the 
drunkenness  complained  of  consists  not 
of  a  mere  simple  state  of  intoxication 
contributed  to  by  two  or  more,  the  ac- 
tion is  stated  not  to  be  joint,  but  several, 
and  each  is  liable  only  for  the  injury 
produced  by  his  own  act. 

In  Townsend  v.  Hoppock  (1857)  6 
Duer  (N.  Y.)  499,  a  release  given  to  an 
attaching  creditor  for  damages  incurred 
in  levying  upon  the  debtor's  goods  was 
held  not  to  operate  to  release  a  prior 
attaching  creditor,  where  'the  act  of  the 
creditor  released  had  no  connection  with 


276      Al^NOTATION— RELEASE  OF  ONE  OF  TWO  OR  MORE  SEVERALLY  LIABLE. 


the  act  constituting  the  cause  of  action 
against  the  prior  creditor. 

And  in  Carson  v.  Smith  (1895)  133 
Mo.  606,  34  S.  W.  855,  a  settlement  by 
a  debtor  with  a  creditor  who,  with  an- 
other creditor,  attached  the  goods  of 
the  debtor,  was  held  not  to  preclude  the 
debtor  from  maintaining  an  action 
against  the  other  creditor.  In  this  case 
it  is  stated  that  the  creditors  were  not 
joint  tort-feasors,  that  one  firm  had  no 
interest  whatever  in  the  suit  of  the 
other,  and  plaintiff  could  not,  for  that 
reason,  have  maintained  his  action  for 
conversion  against  them  jointly.  They 
acted  separately  and  independently  of 
each  other,  and  for  the  benefit  of  the 
respective  firms.  While  one  may  have 
been  guilty  of  a  tort,  the  other  may  not 
have  been;  hence,  any  settlement  that 
the  plaintiff  may  have  made  with  one 
of  the  creditors  did  not  serve  to  ex- 
tinguish his  cause  of  action,  if  any  he 
had,  against  the  other. 

Several  attaching  creditors  were  held 


not  tort-feasors  in  Ceraline  Mfg.  Co.  v. 
Anthracite  Beer  Co.  (1904)  25  Pa. 
Super.  Ct.  94,  as  they  were  pursuing  a 
remedy  given  by  a  statute,  and  their  lia- 
bility in  case  of  the  dissolution  of  the 
attachment  was  on  their  bond,  and  not 
in  tort;  consequently  the  settlement  by 
the  debtor  with  one  of  the  attaching 
creditors  for  damages  growing  out  of 
the  issuing  and  service  of  the  attach- 
ment did  not  operate  as  a  release  to  an- 
other creditor  from  any  further  claim 
for  damages.  See  Miller  v.  Beck  (1899) 
108  Iowa,  675,  79  N.  W.  344. 

In  Iddings  v.  Citizens'  State  Bank 
(1902)  3  Neb.  (Unof.)  750,  92  N.  W. 
578,  a  judgment  in  favor  of  a  bank 
which  held  bills  of  lading  for  grain 
billed  to  a  debtor  of  the  bank,  against 
one  who  converted  the  grain  to  his  own 
use,  was  held  not  satisfied  by  a  settle- 
ment made  by  the  bank  with  the  rail- 
road company  for  delivering  grain  (in- 
eluding  that  converted)  to  the  consignee 
without  the  bill  of  lading.    W.  A.  E. 
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(87  N.  J.  L.  552,  94  Atl.  789.) 

Evidence  —  war  —  proclamation. 

1«  The  official  communications  by  the 
President  to  Congress  leave  no  doubt  or 
room  for  a  contrary  inference  that  in  No- 
vember, 1913,  and  January,  1914,  the  Car- 
ranza  and  Villa  forces  in  Mexico  were  recog- 
nized by  our  government  as  engaged  in 
actual  war 
For  other  cases,  see  War,  in  Dig.  1-52  N,  8. 

War  —  seizure  of  private  property  — 
right. 

2.  The  right  of  the  commander  of  an  army 
in  actual  possession  of  a  large  territory, 
who  observes  the  ordinary  laws  of  war,  to 
seize  private  property  to  meet  his  military 
necessities,  docs  not  depend  on  the  existence 
of  belligerency  in  the  technical  sense,  but 
on  the  existence  of  belligerency  in  the  sense 
of  actual  existing  warfare. 

For  other  oases,  see  War,  in  Dig,  1-52  N,  8. 

Same  —  levying  contributions  -*  legal- 
ity. 

3.  The  right  of  a  military  commander  to 
levy  contributions  must  be  exercised  in  ac- 

Headnotes  by  Swatze,  J. 

Note.  •—  As  to   litigation  arising  out  of 
Mexican  revolution,  see  annotation  follow- 
ing this  case,  post,  280. 
L.R.A.1917A. 


cordance  with  the  laws  of  law.     Contribu- 
tions must  be  levied  by  the  commander  in 
chief  or  by  the  general  of  a  corps  acting 
independently. 
For  other  oases,  see  War,  in  Dig,  1-52  N»  8. 

Same  —  sale  of  property  —  eflfect. 

4.  By  agreement  between  General  Villa, 
whose  forces  were  in  actual  possession  of 
the  district  in  Mexico,  and  the  citizens,  a 
war  contribution  was  assessed  by  commis- 
sions appointed  by  the  taxpayers.  One  who 
was  assessed  failed  to  pay,  and  property  be- 
longing to  him  was  seized  by  virtue  of  a 
general  order  and  sold.  Held,  that  the  title 
passed  by  that  sale  is  not  open  to  inquiry 
in  our  courts. 
For  other  cases,  see  Courts,  I.  o,  1,  in  Dig, 

1-52  A\  8. 

(June  14,  1915.) 

APPEAL  by  plaintiffs  from  a  judgment 
of  the  Hudson  County  Circuit  of  the 
Supreme  Court,  in  defendants'  favor,  in  an 
action  brought  to  recover  possession  of  cer« 
tain  cattle  hides.    Affirmed. 

Tlie  facts  are  stated  in  the  opinion. 

Mr.  Oscar  R.  Houston,  with  Messrsi 
McDerinott  &  Enright,  foi:  appellants: 

A  sale  which  violates  the  principles  of 
international  law  does  not  give  title  even 
to  a  neutral  purchasing  bona  fide  beyond 
the  territory  of  the  belligerent. 

The  Ouachita  Cotton  (Withenburg  v. 
United  States)   6  Wall.  521,  18  L.  ed.  935. 

The  matter  of  recognition  or  nonrecogni- 
tion  of  belligerency  or  sovereignty  de  jure 
or  de  facto  are  matters  exclusively  for  the 
political  departments  of  tlic  government. 
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Jonea  v.  United  States,  137  U.  S.  202, 
34  L.  ed.  691,  11  Sup.  Ct.  Rep.  80;  Ken- 
nett  V.  Chamberfl,  14  How.  38,  14  L.  ed. 
316;  The  Three  Friends,  166  U.  S.  1,  41  L. 
ed.  897,  17  Sup.  Ct.  Rep.  495;  Rose  y. 
Himely,  4  Cranch,  241,  272,  2  L.  ed.  608, 
618;  United  States  v.  Klintook,  5  Wheat. 
144,  6  L.  ed.  55;  The  Nueva  Anna,  6 
Wheat.  193,  5  L.  ed.  239;  Cherokee  Nation 
y.  Georgia,  6  Pet.  1,  8  L.  ed.  25;  The  Aboi- 
brose  Light,  25  Fed.  408. 

The  courts  take  judicial  notice  of  the  acts 
of  the  political  departments  of  the  govern- 
ment in  recognizing  or  not  recognizing  bel- 
ligerency and  sovereignty. 

Jones  y.  United  States,  137  U.  S.  202, 
214,  34  L.  ed.  691,  696,  11  Sup.  Ct.  Rep. 
80;  Taylor  v.  Barclay,  2  Sim.  220,  57  £ng. 
Reprint,  771,  7  L.  J.  Ch.  65,  29  Week.  Rep. 
82. 

In  the  present  case  the  political  depart- 
ments of  the  United  States  government 
have  not  given  such  recognition  to  the  so- 
called  Constitutionalists  either  as  a  sov- 
ereign or  de  facto  government  or  as  bellig- 
erents. 

Jones  y.  United  States,  137  U.  S.  202, 
214,  217,  34  L.  ed.  691,  696,  697,  11  Sup. 
Ct.  Rep.  80;  Woolsey  v.  Chapman,  101  U. 
S.  755-770,  25  h.  ed.  915-920;  Runkle  v. 
United  States,  122  U.  8.  543-557,  30  L.  ed. 
1167-1171,  7  Sup.  Ct.  Rep.  1141;  1  Moore, 
Int.  Law  Dig.  §§  69-71,  74;  The  Conaerva, 
38  Fed.  431;  The  Three  Friends,  166  U. 
S.  1,  41  L.  ed.  897,  17  Sup.  Ct.  Rep.  495. 

The  court  erred  in  admitting  the  evidence 
of  internal  political  conditions  in  Mexico 
to  show  the  exietenoe  of  a  government  de 
facto. 

Robbins  T.  Taxing  Diet.  120  U.  S.  489, 
30  L.  ed.  694,  1  Inters.  Com.  Rep.  45,  7 
Sup.  Ct.  Rep.  592;  Kennett  v.  Cliambers, 
14  How.  38,  14  L.  ed.  316;  Rose  v.  Himely, 
4  Cranch,  241,  272,  2  L.  ed.  608,  618; 
Cherokee  Nation  y.  Georgia,  5  Pet.  1,  8  L. 
ed.  25;  The  Ambrose  Light,  25  Fed.  408; 
Louisiana  v.  Mississippi,  202  U.  S.  153,  50 
L.  ed.  913,  932,  26  Sup.  Ct.  Rep.  408,  571; 
Gelston  v.  Hoyt,  3  Wheat.  246,  324,  4  L. 
ed.  381,  401. 

The  seizure  under  the  circumstances 
proved  was  in  violation  of  the  modem  law 
of  nations,  even  though  the  captors  be  con- 
ceded the  status  of  a  belligerent  sovereign. 

United  States  y.  Klein,  13  Wall.  128,  136, 
20  L.  ed.  510,  522;  40  Cyc.  336,  notes  70 
and  71;  Planters'  Bank  v.  Union  Bank,  16 
Wall.  483,  21  L.  ed.  473;  United  States  v. 
Percheman,  7  Pet.  51,  8  L.  ed.  604;  Air- 
hart  y.  Massieu,  98  U.  S.  491,  25  L.  ed. 
213:  Eastern  Lunatic  Asylum  y.  Garrett, 
27  Gratt.  163. 

The  seizure  cannot  be  vindieated  as  an 
exercise  of  the  taxing  power. 
L.R.A.1917A. 


The  so-called  law  of  nations  is  part  of 
the  law  of  the  land,  and  must  be  recognized 
and  administered  by  our  courts. 

The  Three  Friends,  166  U.  S.  53,  41  L. 
ed.  915,  17  Sup.  Ct.  Rep.  495;  Respublica 
V.  De  Longohamps,  1  Dall.  Ill,  1  L.  ed. 
59. 

The  courts  of  this  country  have  jurisdic- 
tion to  inquire,  to  an  extent,  into  the  legal- 
ity of  the  acts  of  foreign  powers  or  courts, 
even  of  recognised  sovereignty,  when  neces- 
sary for  the  determination  of  the  title  to 
property  brought  within  the  jurisdiction  of 
our  courts. 

Rose  y.  Himely,  4  Cranch,  241,  271,  2  Ia 
ed.  608,  617 ;  Sabariego  y.  Maverick,  124  U. 
S.  261,  31  L.  ed.  430,  8  Sup.  Ct.  Rep.  461; 
The  SantissiQia  Trinidad,  7  Wheat.  284,  5 
L.  ed.  454;  Miller  y.  The  Resolution,  2  Dall. 
1,  1  L.  ed.  263;  Hilton  v.  Guyot,  159  U. 
S.  113,  40  L.  ed.  95,  16  Sup.  Ct  Rep. 
139. 

The  seizure  in  question  was  without  any 
sanction  under  the  Mexican  law. 

Planters'  Bank  y.  Union  Bank,  16  WaU. 
488,  21  U  ed.  473;  Eastern  Lunatic  Asylum 
V.  Garrett,  27  Gratt,  108. 

Messrs.  Morgan  J.  O'Brien  and  Wll« 
liam  D.  Edwards  for  respondents. 

Swayie,  J.,  delivered  the  opinion  of  the 
court: 

The  question  to  be  decided  is  the  title  to 
certain  hides  claimed  by  the  plaintiff  un- 
der Martinez,  the  former  owner,  and  by 
the  defendant  Central  lioat^er  Compaady  un- 
der a  title  based  on  a  seizure  in  Mexico  by 
military  forces  under  the  authority  of  Gen- 
eral Villa. 

1.  In  cases  of  this  kind  the  courts  are 
bound  to  follow  the  action  of  the  political 
branches  of  the  Federal  government  where 
there  has  been  such  action.  Jones  v.  Unit- 
ed States,  137  U.  8.  202,  84  L.  ed.  691,  11 
Sup.  Ct.  Rep.  80.  Our  first  <)ue8tion  is, 
therefore,  What  action  has  been  taken  by 
the  Federal  goyemment?  We  are  informed 
of  this  by  various  documents  submitted  in 
evidence.  The  letter  from  Mr.  Lansing, 
counselor  to  the  Department  of  State,  writ- 
ten for  the  Secretary  of  State  under  date 
of  August  20,  1914,  makes  it  clear  that  our 
government  has  never  recognized  any  gov- 
ernment in  Merico  headed  by  Carranza  or 
Villa,  and  has  never  recognized  as  l>elliger- 
ents,  within  the  intent  and  meaning  of  the 
law  of  nations,  any  forces  operating  in 
Mexico  under  their  command.  This  explicit 
declaration  of  Mr.  Lansing,  acting  olBcially, 
settles  tiiat  question  as  far  as  this  court  is 
concerned,  and  leaves  nothing  to  inference. 

When  we  examine  further  to  determine 
what  is  the  exact  position  taken  by  our 
government  with  reference  to  the  forces  un* 
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der  the  command  of  Garranza  as  chief,  and 
the  immediate  command  of  Villa,  we  find  no 
such  explicit  declaration;  but  the  official 
communications  by  the  President  to  Con- 
gresB  leave  no  doubt  or  room  for  a  contrary 
inference  that  at  the  time  the  hides  in  ques- 
tion were  seized  in  November,  1913,  and  sold 
in  January,  1914,  the  Garranza  and  Villa 
forces  were  recognized  by  our  government 
as  engaged  in  actual  war.  In  a  message  to 
Congress  on  August  27,  1913,  the  President 
stated  his  efforts  to  secure  the  abdication 
of  the  Huerta  government,  and  said  that 
the  territory  "in  some  sort  controlled  by 
the  provisional  authorities  at  Mexico  City 
(the  Huerta  government)  has  grown  smal- 
ler, not  larger;"  that  "difficulties  more  and 
more  entangle  those  who  claim  to  consti- 
tute the  legitimate  government," — a  "claim 
they  have  not  made  good  in  fact."  Ue 
states  that  he  has  suggested  a  settlement 
conditioned  on  immediate  cessation  of  fight- 
ing throughout  Mexico,  a  definite  armistice 
solemnly  entered  into  and  scrupulously  ob- 
served, security  for  an  early  and  free  elec- 
tion in  which  all  will  agree  to  take  part, 
the  agreement  of  all  parties  to  abide  the 
result  of  the  election  and  to  co-operate  in 
organizing  and  supporting  the  new  admin- 
istration. These  references  to  a  cessation 
of  fighting  and  definite  armistice  obviously 
recognize  that  fighting  is  going  on,  and  that 
it  is  of  such  a  character  that  it  may  be 
stopped  by  an  armistice,  a  word  appropriate 
only  to  a  condition  of  warfare.  "An  armis- 
tice suspends  military  operations  by  mutual 
agreement  of  the  belligerent  parties."  Ar- 
ticle 36  of  The  Hague  Convention  of  1907 
as  to  Regulations  Concerning  the  Laws  and 
Customs  of  Land  Warfare.  It  is  a  word 
that  cannot  properly  be  applied  to  agree- 
ments between  a  government  on  the  one  side 
and  rioters,  brigands,  or  banditti  on  the 
other.  The  message  of  the  President,  more- 
over, contemplated  an  agreement  between 
parties  who  had  the  power  to  secure  the 
scrupulous  observance  of  agreements  solemn- 
ly entered  into  and  of  an  agreement  to  abide 
the  result  of  an  election.  If  there  could  be 
any  doubt  that  the  President  thereby  recog- 
nized that  the  armed  forces  in  Mexico  were 
divided  into  parties  who  could  command  the 
obedience  of  their  members  and  that  their 
armed  struggle  was  war,  that  doubt  would 
be  removed  by  his  further  declaration  that 
it  is  our  duty  to  show  what  true  neutral- 
ity will  do  to  enable  the  people  of  Mexico 
to  set  their  affairs  in  order  again.  Neu- 
trality is  a  word  not  properly  applicable, 
except  as  between  armed  forces  engaged  in 
war  which  our  government  desires  to  treat 
on  a  plane  of  absolute  equality.  The  neces- 
sary inference  to  be  drawn  from  the  use 
of  the  word  "neutrality"  ii  confirmed  by 
L.R.A.1017A. 


subsequent  language  in  the  message.  The 
President  speaks  of  increased  danger  to 
nonoombatants  in  Mexico,  as  well  as  to 
those  actually  in  the  field  of  battle,  and 
says  that  he  deems  it  his  duty  "to  see  to  it 
that  neither  side  to  the  struggle  now  going 
on  in  Mexico  receive  any  assistance  from 
this  side  of  the  border."  He  refers  to  the 
"best  practice  of  nations  in  the  matter  of 
neutrality."  The  evidence  proves  that  this 
recognition  by  the  President  of  a  state  of 
war  between  the  Huerta  government  and  the 
Garranza  government  was  merely  a  recogni- 
tion of  existing  facts.  Professor  Beaie  de- 
fines war  as  follows  (9  Harvard  Law  Re- 
view, 407) :  "War,  in  law,  is  not  a  mere 
contest  of  physical  force,  on  however  large 
a  scale.  It  must  be  an  armed  struggle, 
carried  on  between  two  political  bodies, 
each  of  which  exercises  de  facto  authority 
over  persons  within  a  determinate  terri- 
tory, and  commands  an  army  which  is  pre- 
pared to  observe  the  ordinary  laws  of  war." 

That  the  struggle  in  Mexico  in  1913-1914 
was  an  armed  struggle  is  well  known;  that 
it  was  carried  on  between  two  political 
bodies, — one  the  Huerta  government,  claim- 
ing to  be  the  legitimate  successor  of  •  the 
formerly  existing  Mexican  government;  and 
the  other  the  Garranza  government,  or- 
ganized under  the  so-called  "plan  of  Gua- 
delupe,"  is  proved;  that  each  exercised  de 
facto  authority  over  persons  within  a  de- 
terminate territory  and  commanded  an  army 
is  proved;  that  the  Garranza  forces,  at 
least,  were  prepared  to  observe  the  ordi- 
nary laws  of  war,  is  shown  by  their  adop- 
tion of  our  own  regulations. 

Our  government  has,  however,  gone  fur- 
ther than  merely  to  recognize  that  the  two 
contending  parties  were  at  war.  On  Decem- 
ber 2,  1913,  the  President  in  his  annual 
message  spoke  of  Huerta's  authority  as 
usurped  and  said  there  could  be  no  lasting 
peace  until  he  surrendered  it.  If  Huerta's 
authority  was  usurped,  if  peace  was  impos- 
sible until  he  surrendered,  armed  resistance 
to  that  authority  was  justified.  The  Presi- 
dent added  the  most  important  declaration: 
"Mexico  has  no  government."  In  that  sit- 
uation the  only  control  resembling  gov- 
ernmental authority  must  have  been  in  the 
commanders  of  the  armed  forces  in  posses- 
sion of  the  particular  district  or  in  the  gov- 
ernments of  the  separa/te  states -of  the  Mex- 
ican Republic.  In  fact,  the  state  of  Chihua- 
hua, having  twice  the  area  of  the  state  of 
New  York,  and  a  large  part  of  the  state  of 
Coahuila,  were  under  the  control  of  Gar- 
ranza and  Villa  at  the  time  the  hides  in 
question  were  there  seized  and  sold.  The 
municipal  government  of  Torreon,  favorable 
to  them,  had  been  restored  after  Villa's  cap- 
ture of  the  city,  and  Martinez,  a  HuertJi 
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lapporteTy  vu  in  hiding  and  subsequently 
fled. 

2.  The  next  question  is  whether  the  com- 
mander of  an  army  in  actual  possession  of 
a  large  territory,  who  observes  the  ordi- 
nary laws  of  war,  has  the  right,  according 
to  those  laws,  to  seise  priyate  property  to 
meet  his  military  necessities.  We  need  not 
go  so  far  as  to  consider  whether,  in  the  ab- 
sence of  government  in  Mexico  as  the  Presi- 
dent has  decided,  a  military  government  un- 
der such  circumstances  would  be  entitled  to 
be  considered  a  de  facto  government,  so  as 
to  deprive  us  of  any  right  to  question  its 
acts  as  to  the  property  of  Mexicans  within 
the  Mexican  territory  controlled  by  it. 
American  Banana  Co.  v.  United  Fruit  Co. 
213  U.  8.  347,  63  L.  ed.  826,  29  Sup.  Ct. 
Rep.  611,  16  Ann.  Cas.  1047.  We  need  only 
inquire  into  the  rights  of  parties  to  a  war 
under  the  laws  that  govern  that  situation. 
These  rights  do  not  depend  on  the  existence 
of  belligerency  in  the  technical  sense,  but 
on  the  existence  of  belligerency  in  the  sense 
of  actually  existing  warfare.  The  distinc- 
tion was  pointed  out  by  President  Cleveland 
in  his  first  and  seventh  annual  messages, 
9  Harvard  L.  Rev.  406,  and  by  the  United 
States  Supreme  Court  in  The  lliree  Friends, 
166  U.  8.  1,  63,  64,  41  L.  ed.  897,  918,  919, 
17  Sup.  Ct.  Rep.  495.  Belligerency  in  the 
strict  technical  sense — that  is,  belligerency 
recognized  by  another  power — involves  such 
serious  disadvantages  to  the  recognizing 
power,  such  as  the  right  of  blockade  by  eith- 
er belligerent,  the  right  of  visitation,  search, 
and  seizure  of  contraband  on  the  high  seas, 
abandonment  of  claims  for  reparation  on  ac- 
count of  damages  suffered  by  citizens  of  the 
reoognising  power,  that  recognition  depends 
not  merely  on  the  actual  fact  of  existing 
war, 'but  on  the  policy  of  other  powers  and 
the  necessity  of  recognition  of  belligerency 
by  than.  But  there  may  be  a  recognition 
of  a  condition  of  political  revolt,  a  situa- 
tion between  recognition  of  the  existence  of 
war  in  a  material  sense  and  of  war  in  a 
l^gal  sense.  Such  was  the  case  of  The  Three 
Friends  above  cited,  in  which  our  neutrality 
act  was  held  applicable  at  the  time  of  the 
insurrection  in  Cuba.  The  court  held  that, 
although  never  recognised  even  as  belliger- 
ents, the  insurgents  were  "a  people"  with- 
in the  meaning  of  the  neutrality  act,  as 
the  Attorney  General  put  it  in  his  brief, 
because  they  were  a  political  organization, 
engaged  in  a  politicaJ  enterprise.  It  was 
those  facts  that  saved  the  owners  of  The 
Three  Friends  from  being  pirates,  and  sub- 
jected them  only  to  the  penalties  of  the  neu- 
trality act.  A  similar  recognition,  if  not 
more,  has  been  accorded  by  the  President 
to  the  Carranza- Villa  forces.  We  are  in 
duty  bound,  under  the  declaration  in  his 
L.R.A.1917A. 


messages  to  Congress,  to  preserve  neutral- 
ity. This  cannot  be  done,  unless  we  accord 
to  both  parties  alike  all  the  rights  per- 
mitted by  the  rules  of  war;  and  even  if  the 
Carranca- Villa  forces  were  no  more  than  in- 
surgents, we  should  have  to  treat  them  like 
any  other  belligerent,  as  to  whom  we  de- 
sired to  be  entirely  fair,  without  subjecting 
ourselves  to  the  inconveniences  that  would 
arise  from  a  formal  recognition  of  belliger- 
ency. No  such  troubles  can  arise  from  acts 
done  on  Mexican  soil  and  aflfecting  Mexi- 
can property  only.  The  courts  of  one  coun* 
try,  says  Chief  Justice  Fuller  in  Underbill 
V.  Hernandez,  168  U.  8.  250,  at  page  262, 
42  L.  ed.  456,  457,  18  Sup.  Ct.  Rep.  83,  at 
page  84,  will  not  sit  in  judgment  on  the 
acts  of  the  government  of  another  done 
within  its  own  territory,  and  this  principle 
is  not  confined  to  lawful  or  recognized  gov- 
ernments, or  to  cases  where  redress  can 
manifestly  be  had  through  public  channels. 
"The  immunity  of  individuals  from  suits 
brought  in  foreign  tribunals  for  acts  done 
within  their  own  states,  in  the  exercise  of 
governmental  authority,  whetiier  as  civil  of- 
ficers or  as  military  commanders,  must 
necessarily  extend  to  the  agents  of  govern- 
ments ruling  by  paramount  force  as  matter 
of  fact." 

In  the  absence  of  any  government  in 
Mexico,  a  fact  as  to  which  the  President's 
statement  is  conclusive  upon  us,  the  rule 
by  paramount  force  in  any  particular  dis- 
trict is  provable  as  matter  of  fact  by  evi- 
dence, which  in  this  case  is  neither  left  in 
doubt  nor  subject  to  possible  inference  to 
the  contrary.  Warfare  has  been  recognized 
by  the  President  as  existing,  and  although 
he  has  not  officially  determined  in  what  par- 
ticular territory  or  at  what  particular  time 
Carraaza  and  Villa  were  in  control,  he  has 
said  in  public  messages  to  Congress  that 
only  part  of  Mexico  was  under  Huerta'a 
control,  and  that  has  grown  smaller,  not 
larger.  He  has  thus  left  it  open — ^in  fact^ 
made  it  necessary — for  the  courts  in  a  prop- 
er case  to  determine  whether  a  particular 
territory  was  in  control  of  one  party  or  the 
other.  The  action  in  Underbill  v.  Hernan- 
dez was  an  action  for  personal  torts;  but 
we  are  equally  bound  by  the  same  legal 
principle  in  an  action  involving  the  title 
to  personal  property,  if  title  thereto  can 
ever  be  passed  by  a  military  commander 
exercising  paramount  force.  That  title  can 
be  so  passed  is  well  settled,  since  the  right 
to  confiscate  property  or  levy  military  con- 
tributions is  one  of  the  rights  of  the  mili- 
tary occupant  of  a  territory.  The  reason 
for  permitting  an  armed  force  to  levy  con- 
tributions or  even  to  confiscate  property* 
in  territory  occupied  by  them  apply  as  well 
to  insurgents  conducting  war  in  a  material/ 
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tense  as  to  recognized  belligerents  conduct- 
ing war  in  a  legal  sense.  The  reason  is  the 
necessity  of  carrying  on  the  usual  opera- 
tions  of  government  and  of  supporting  the 
Army.  As  the  old  practice  of  private  pil- 
lage was  frowned  on  and  discontinued,  the 
milder  and  more  effective  system  of  requi- 
sitions (a  term  sometimes  attributed  to 
Washington),  contributions,  and  confisca- 
tions took  its  place.  The  advantage  was 
that  the  latter  were  under  the  control  of 
the  military  authorities,  and  the  burden  was 
not  only  better  distributed,  but  the  evils  at- 
tending private  pillage  ceased.  The  inhabi- 
tants of  the  conquered  territory  suffered 
less,  and  the  conquerors  gained  more. 
Whether  the  practice  is  to  be  justified  on 
ethical  grounds  is  disputed  by  Bonfils 
(Droit,  International  Public>  §§  1218-1225), 
but  is  recognized  by  him  as  existing  usage 
(§  1226),  as  it  is  by  other  text  writers. 
Hall  5th  ed.  427  ff.;  Wheaton,  Atlay's  ed. 
482,  quoting  Halleck;  7  Moore,  Internation- 
al Law  Dig.  280.  The  rule  had  the  ap- 
proval of  The  Hague  Conference  of  1907 
in  its  effort  to  codify  the  rules  of  war. 
Articles  48  and  49.  It  has  had  the  ap- 
proval of  our  government  and  of  our  acts 
in  accordance  therewith  (7  Moore,  Inter- 
national Law  Dig.  285,  286),  and  of  the 
United  States  Supreme  Court  (Miller  v. 
United  States  [Page  v.  United  States]  11 
Wall.  268,  304,  20  L.  ed.  135,  146).  The 
question  was  directly  involved  in  that  case, 
since  unless  the  confiscation  acts  could  be 
justified  under  the  war  power  of  the  Con- 
stitution^  they  would  be  void  because  in 
violation  of  the  5th  Amendment  After 
pointing  out  the  right  of  confiscation  under 
the  rules  of  war  as  between  independ- 
ent nations,  the  court  said  that  every  rea- 
son for  the  allowance  of  a  right  to  confis- 
cate in  case  of  foreign  wars  exists  in  full 
force  when  the  war  is  domestic  or  civil,  and 
referred  to  the  Prize  Cases,  2  Black,  635, 
17  L.  ed.  459.     The  latter  are  interesting, 


because  the  right  to  condemn  was  asserted 
in  favor  of  our  government,  although  it  had 
not  recognized  the  Confederate  States  as 
belligerents.  An  excellent  statement  of  the 
rule,  and  the  reason  by  which  it  is  justified, 
is  to  be  found  in  16  Harvard  L.  Rev.  140, 
141. 

The  right  to  levy  contributions  is  dis- 
tinctly a  conqueror's  right,  and  rests  upon 
paramount  force.  It  does  not  depend  upon 
the  recognition  of  belligerency,  with  all 
that  accompanies  it,  nor  is  its  exercise 
limited  to  recognized  belligerents.  Exist- 
ing warfare  and  actual  occupancy  of  the 
territory  are  the  conditions  necessary. 
Since  the  right  exists  under  the  laws  of 
war,  it  must  be  exercised  in  accordance  with 
those  laws.  It  must  not  be  confused  with 
mere  brigandage  or  looting.  Contributions 
must  be  levied  either  by  the  commander  in 
chief,  or  by  the  general  of  a  corps  acting 
independently.  Hall,  428,  429,  adopted  by 
Moore,  7  Moore,  International  Law  Dig.  281. 
The  rule  is  implied  in  the  instructions  for 
our  Army  during  the  Civil  War.  7  Moore, 
286.  In  the  present  case  the  rules  of  war 
were  corai^Iied  with.  General  Villa's  forces 
were  in  actual  possession  of  Torreon  and 
the  Laguna  district.  By  agreement  between 
him  and  the  citizens,  a  war  contribution 
was  assessed  in  the  district  by  commissions 
appointed  by  the  taxpayers.  An  assessment 
was  made  against  Martinez,  who  as  a  parti- 
san of  Huerta  was  then  in  hiding.  He 
failed  to  pay,  and  his  name  was  included 
in  a  general  order  to  seize  the  property  of 
those  who  refused  to  pay  their  share  of  the 
contribution.  In  pursuance  of  that  order 
these  hides  were  seized,  and  sold  by  Goieral 
Villa.  The  proceedings  gubtequently  had 
the  approval  of  Carranza.  We  think  'that 
sale  passed  a;  title  not  open  to  inquiry  in 
our  courts. 

The  judgment  is  therefore  affirmed,  with 
costs. 


Annotation — Litigation  arising  out  of  Mexican  revolution. 


The  armed  struggle  of  recent  years  in 
Mexico  has  presented  some  judicial  as 
well  as  diplomatic  problems. 

The  question  as  to  which  faction  con- 
stitutes the  de  facto  government  has 
been  settled  for  the  courts  by  the  Execu- 
tive recognition  of  General  Carranza  as 
the  central  authority  of  Mexico. 

The  recognition  officially  extended  by 
the  President  of  the  United  States  to 
General  Carranza  as  the  central  author- 
ity of  Mexico,  whether  right  or  wrong, 
is  conclusive  on  the  courts,  and  must  be 

deemed  to  involve  a  recognition  as  well 
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of  General  Carranza's  governor  in  Yu- 
catan,— especially  since  the  President  of 
the  United  States,  when  placing  an  em- 
bargo on  the  shipment  of  arms  and  mu- 
nitions to  Mexico,  excepted  from  such 
embargo  **all  ports  of  entry  in  Mexico 
except  those  along  the  international 
boundary  in  the  states  of  Chihuahua  and 
Sonora  and  all  the  ports  in  Lower  Cal- 
ifornia," basing  this  action  upon  the  re- 
port of  the  Department  of  State  that  in 
all  such  excepted  ports  of  entry  the  rec 
ognized  de  facto .  government  of  Mexico 
was  in  effective  control,  the  courts  tak- 
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ing  judicial  notice  that  the  port  of  Pro- 
greso^  Yucatan,  is  among  the  ports  of 
entry  so  excepted.  Yucatan  v.  Argmnedo 
(1915)  92  Misc.  547,  157  N.  Y.  Supp. 
219. 

This  recognition  of  the  Carranza  gov- 
ernment relates  back  to  the  inception  of 
that  government,  and  the  government  in 
Yucatan,  which  acknowledges  the  su- 
perior authority  of  General  Carranza, 
is  vested  with  all  state  property,  includ- 
ing title  to  all  state  funds  accumulated 
during  previous  de  facto  regimes,  ^and 
to  a  cause  of  action  which  accrued  to 
the  state  when  its  funds  were  misappro- 
priated by  a  former  acting  governor. 
(N.  Y.)  Ibid. 

The  fact  that  the  government  of  the 
United  States  had  not  then  accorded  of- 
ficial recognition  to  either  party  to  the 
civil  war  in  Mexico  did  not  impair  the 
authority  of  the  President  to  execute, 
with  respect  to  troops  of  either  party 
who  seek  in  the  United  States  refuge  and 
asylum  from  the  enemy,  the  provisions 
of  The  Hague  Convention  of  October  18, 
1907,  chap.  2,  art.  11,  ratified  by  both 
the  United  States  and  Mexico,  that  "a 
neutral  power  which  receives  in  its  ter- 
ritory troops  belonging  to  the  belliger- 
ent army  shall  intern  them  as  far  as  pos- 
sible from  the  theater  of  war."  Ex 
parte  Toscano  (1913)  208  Ted.  938. 

Such  interment  does  not  violate  the 
Federal  Constitution.     (Fed.)  Ibid. 

Authority  to  use  the  military  power 
in  time  of  peace,  to  arrest  without  war- 
rant and  imprison  without  trial,  a  cit- 
izen of  Mexico  merely  suspected  of  or- 
ganizing in  the  United  States  a  military 
expedition  against  Mexico,  was  not  con- 
ferred upon  the  President  of  the  United 
States  by  the  provision  of  U.  S.  Penal 
Code,  §  14,  which  makes  it  lawful  for 
the  President  or  such  other  person  as  he 
shall  have  empowered  for  that  purpose 
to  employ  the  land  and  naval  forces  for 
the  purpose  of  preventing  the  carrying 
on  of  any  military  expe£tion  or  enter, 
prise  from  the  territory  or  jurisdiction 
of  the  United  States  against  the  terri- 
tory or  dominion  of  any  foreign  pnnce 
or  state,  or  of  any  colony,  district,  or 
people  with  whom  the  United  States  is 
at  peace.  On  the  contrary,  his  arrest, 
upon  the  mere  order  of  the  President, 
was  in  contravention  of  U".  S.  Const  14th 
Amend,  and  his  continued  detention  was 
repugnant  not  only  to  the  due  process  of 
law  clause  of  U.  S.  Const.  5th  Amend., 
but  also  to  U.  S.  Const.  6th  Amend., 
which  guarantees  to  the  accused  the 
right  to  speedy  and  public  trial  by  a 
jury  of  the  district  where  the  crime  shall 
L.R.A.1017A. 


have  been  committed.  Ex  parte  Orozco 
(1912)  201  red.  106. 

By  the  Ist  section  of  a  joint  resolu- 
tion of  Congress  of  March  14,  1912,  it 
was  made  unlawful  to  export  any  arms  or 
munitions  of  war  from  any  place  in  the 
United  States  to  an  American  country 
brought  within  the  terms  of  the  resolu- 
tion by  the  proclamation  of  the  Pres- 
ident that  he  finds  conditions  of  domes- 
tic violence  to  exist  there  which  are  pro- 
moted by  the  use  of  arms  or  munitions 
of  war  procured  from  the  United  States, 
and  by  the  2d  section  the  prohibitions 
of  the  first  section  were  made  operative 
by  punishing  '^any  shipment  of  material 
hereby  declared  unlawful." 

The  validity  of  this  joint  resolution 
was  assumed  in  United  States  v.  Chavez 

(1912)  228  U.  S.  525,  57  L.  ed.  950,  33 
Sup.  Ct.  Rep.  595,  and  was  directly  up- 
held in  Talbott  v.  United  States  (1913) 
125  C.  C.  A.  860,  208  Fed.  144,  writ  of 
certiorari  denied  in  (1914)  232  U.  S. 
722,  58  L.  ed.  815,  34  Sup.  Ct.  Rep.  831. 

The  President's  proclamation  of  April 
14,  1912,  having  brought  Mexico  within 
the  terms  of  the  resolution,  one  Chavez 
was  indicted  for  making  a  shipment  of 
munitions  destined  for  a  specified  point 
in  Mexico  by  transporting  the  same  on 
his  person  between  two  points  in  the 
citv  of  El  Paso,  Texas.  The  Federal 
district  court  quashed  the  indictment  on 
the  ground  that  the  charge  of  a  ship- 
ment without  an  averment  of  landing  in 
the  foreign  country  stated  no  offense. 
But  the  Supreme  Court  of  the  United 
States,  reversing  the  district  court,  held 
in  United  >Sta>tes  v.  Chavez  (U.  S.)  su- 
pra, that  the  act  of  sending  the  pro- 
hibited merchandise  from  the  United 
States  to  the  foreign  and  prohibited 
country,  without  reference  to  the  com- 
pletion of  such  act  by  landing  or  de- 
livery at  its  destinatiozi,  must  be 
deemed  to  be  condemned  by  the  reso- 
lution in  question ;  and  ^rther  held  that 
resort  to  personal  carriage  as  a  means 
of  moving  the  prohibited  articles  from 
the  United  States  to  the  foreign  and 
prohibited  country  would  not  render  in- 
applicable the  prohibitions  of  such  joint 
resolution. 

But  the  mere  intent  to  ship  the  goods 
into  the  forbidden  territory  is  not  an 
offense  under  this  resolution,  unless  that 
intent  be  coupled  with  an  actual  ship- 
ment made  from  a  definite  point  in  the 
United  States  to  a  definite  point  in 
Mexico.  United  States  v.  Albert  Stein- 
feld  &  Co.  (1913)  209  Fed.  904;  United 
States  V.  Phelps-Dodge  Mercantile  Co. 

(1913)  209  Fed.  910. 
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In  the  first  of  these  cases  an  indict- 
ment charging  a  violation  of  the  joint 
resolution  by  shipping  munitions  of  war 
from  New  Haven,  Connecticut,  to  Tuc- 
son, Arizona,  with  intent  to  export  them 
from  the  United  States  to  Mexico,  nam- 
ing the  state  of  Sonora,  Mexico,  as  the 
ultimate  destination  of  said  shipment, 
was  held  to  be  fatally  defective  because 
at  most  it  charged  a  mere  intent  to  ship 
the  munitions  of  war  into  Mexico,  and 
because  it  failed  to  specify  any  point  of 
destination  within  the  forbidden  terri- 
tory to  which  the  alleged  shipment  was 
made. 

The  court,  while  admitting  that,  under 
the  law  laid  down  in  United  States  v. 
Chavez  (U.  8.)  supra,  the  tTct  forbidden 
by  Congress  becomes  an  offense  from  the 
very  moment  when  a  shipment  is  started 
from  any  point  in  the  United  States  to 
any  point  within  the  forbidden  terri- 
tory, said  that  so  long  as  the  mere  in- 
tent is  not  coined  into  an  act  of  actual 
shipment  made  from  a  point  in  the 
United  States  to  a  point  within  the  for- 
bidden territory  no  offense  has  been  com- 
mitted, '^n  the  Chavez  Case,"  said  the 
court,  ''the  defendant  started  with  the 
munitions  of  war  on  his  person,  intend- 
ing to  deliver  them  at  a  definite  point 
within  the  forbidden  territory,  to  wit, 
the  eity  of  Juarez,  Mexico,  and  was 
stopped  on  the  way  at  a  point  in  the 
^city  of  El  Paso  somewhere  between  the 
initial  and  terminal  points  of  the  ship- 
ment; but,  as  a  matter  of  fact,  it  ap- 


pears in  that  case  that  the  munitions  of 
war  were  put  on  their  final  shipmenty 
and  were  actually  in  transit  to  and  into 
the  city  of  Juarez,  in  the  United  States 
of  Mexico,  when  the  defendant  in  that 
case  was  arrested.  In  the  case  at  bar 
it  nowhere  appears  that  the  intent  to 
ship  the  munitions  of  war  into  the  Unit- 
ed States  of  Mexico  was  ever  coined 
into  an  act  of  actual  shipment;  but,  on 
the  contrary,  it  is  manifest  from  the  in- 
dictment that  the  munitions  of  war  were 
shipped  from  New  Haven,  Connecticut, 
to  Tucson,  Arizona,  and  there  the  ship- 
ment stopped;  and  it  does  not  appear 
from  the  indictment  that  the  munitions 
of  war  were  ever  shipped  from  Tucson, 
Arizona,  or  from  any  other  point,  into 
the  forbidden  territory;  consequently  it 
is  manifest  that  the  indictment  charges 
only  the  mere  intent  to  reship  the  for- 
bidden goods  from  Tucson,  Arizona,  into 
the  forbidden  territory,  and  nothing 
more,  and,  as  this  mere  intent  is  not  an 
offense  under  the  joint  resolution,  the 
indictment  is  bad  in  this  particular,  and 
cannot  be  sustained." 

In  the  second  of  these  cases  the  in* 
dictment  charged  a  shipment  of  muni- 
tions between  two  points  in  Arizona, 
with  an  unidentified  point  in  Sonora, 
Mexico,  as  the  ultimate  destination,  and 
a  demurrer  was  sustained  on  the  same 
grounds  set  forth  in  United  States  v. 
Albert  Steinfeld  &  Co.  (Fed.)  supra. 

W.  W.  N. 


TBNNSSSES  SUPREBfE  COURT. 
I.  J.  COOPER  RUBBER  COMPANY,  Appt, 

V. 

J.  T.  JOHNSON  et  al. 

(188  Tenn.  662,  182  S.  W.  693.) 

Oorporatioii  —  foreign  —  doing  Imsineos 
in  state  »  consignee  of  goods  for  sale. 

1.  A  foreign  corporation  is  not,  by  con- 
signing its  product  to  a  local  merchant  for 
sale,  doing  business  within  the  state  so  as 
to  be  required  to  comply  with  its  laws  to 
be  entitlcHl  to  sue  in  its  courts,  although  the 
contract  requires  the  goods  to  be  insured  in 

Note.  —  For  annotation  of  the  question  as 
to  when  a  foreign  corporation  which  has  en- 
tered into  a  contract  for  the  local  handling 
of  its  product  may  be  considered  as  doing 
business  within  the  state  within  the  mean- 
ing of  a  statute  prescribing  the  conditions 
upon  which  foreign  corporations  may  trans- 
Act  business  therein*  see  annotation  to 
Standard  Fashion  Co.  t.  Cummings,  L.RJL 
1916F,  329. 
L.R.A.1917A. 


the  name  of  the  consignor  and  permits  the 
consignee  to  adjust  claims  under  guaranties 
under  which  the  goods  are  sold. 
For  other  caaea,  see  Corporations,  VIL  6,  tn 
Dig.  1-62  y.  8, 

Principal  and  surety  *  release  of  sure- 
ty *  extension  of  time  for  payment  of 
instalment. 

2.  A  surety  upon  a  contract  requiring  a 
consignee  to  make  monthly  payments  for  the 
goods  consigned  to  him  for  sale  is  not  re- 
leased, by  the  acceptance  by  the  consignor  of 
a  note  for  one  instalm^it,  from  liability  for 
other  instalments. 
For  other  eases,  see  Principal  and  Surety,  /• 

h,  in  Dig.  1-^2  N.  8. 

(February  5,  1916.) 

APPEAL  by  complainant  from  a  decree  of 
the  Chancery  Court  for  Davidson  Conn* 
ty  dismissing  ji  suit  on  a  bond  executed  by 
defendants  to  secure  the  performance  of  a 
contract  for  the  sale  of  certain  goods.  Re- 
versed 
The  facts  are  stated  in  the  opinion. 


CX»OFEB  RUBBBR  CO.  v.  JOHNSON. 
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Messrs.  £.  J.  Walsh,  F.  M.  Bass,  and 
Gordon,  Morrill,  &  Glnter,  for  appellant: 

The  regulation  of  all  acts  of  interstate 
oomme'rcc  belongs  exclusively  to  the  domain 
of  the  Congress  of  the  United  States,  under 
the  provisions  of  the  Federal  Constitution, 
and  a  state  statute  which  undertakes  to 
regulate  such  business  contravenes  the  in- 
terstate commerce  clause  of  the  Constitu- 
tion, and  is,  therefore,  void. 

Robbins  v.  Taxing  Dist.  120  U.  S.  489,  30 
L.  ed.  604,  1  Inters.  Com.  Rep.  45,  7  Sup. 
Ct  Rep.  592;  Stockard  ▼.  Morgan,  185  U. 
&  27,  46  L.  ed.  785,  22  Sup.  Ct.  Rep.  576; 
Caldwell  v.  North  Carolina,  187  U.  S.  622, 
47  L.  ed.  336,  23  Sup.  Ct.  Rep.  229;  Pensa- 
cola  Teleg.  Co.  ▼.  Western  U.  Teleg.  Co.  96 
U.  S.  1,  24  L.  ed.  708;  Norfolk  &,  W.  R.  Co. 
V.  Pennsylvania,  136  U.  S.  114,  34  L.  ed. 
394,  3  Inters.  Com.  Rep.  178,  10  Sup.  Ct. 
Rep.  958;  Crutcher  v.  Kentucky,  141  U.  S. 
47,  35  L.  ed.  649,  11  Sup.  Ct  Rep.  851. 

The  transactions  between  the  complain- 
ant and  the  Standard  Vulcanizing  &  Tire 
Company  were  acta  of  interstate  commerce, 
and,  therefore,  complainant  waa  not  engaged 
in  such  business  in  Tennessee  as  ia  contem- 
plated by  the  laws  of  Tennessee,  requiring 
foreign  corpiHrationa  to  register  their  char- 
ters with  the  secretary  of  state,  etc. 

Milan  Mill,  ft  Mfg.  Co.  t.  Oorten,  93  Tenn. 
594,  26  L.R.A.  135,  4  Inters.  Com.  Rep.  851, 

27  S.  W.  971 ;  Advance  Lumber  Co.  y.  Moore, 
126  Tenn.  314,  148  S.  W.  212;  Western  Oil 
Ref .  Co.  y.  Dalton,  131  Tenn.  329,  174  S.  W. 
1138;  Cooper  Mfg.  Co.  y.  Ferguson,  113  U. 
6.  727,  28  L.  ed.  1137,  5  Sup.  Ct.  Rep.  739; 
Pennsylvania  Sales  Corp.  y.  Willook,  — 
Tenn.  C.  C.  A.  — ,  1914;  Stein  Double  Cush- 
ion Tire  Co.  y.  Wm.  T.  Fulton  Co.  —  Tex. 
Civ.  App.  — ,  169  S.  W.  1013;  Butler  Broa. 
Shoe  Co.  y.  United  States  Rubber  Co.  84 
G.  C.  A.  167,  156  Fed.  1;  Keating  Imple- 
ment S^  Mach.  Co.  y.  Favorite  Carriage  Co. 
12  Tex.  av.  App.  666,  35  S.  W.  417 ;  Sucker 
SUte  Drill  Co.  v.  Wirta,  17  N.  D.  313,  18 
L.R.A.(N.^.)  134,  115  N.  W.  844;  Atlas  En- 
gine Works  y.  Parkinson,  161  Fed.  223;  Re 
Monongahela  Distillery  Co.  186  Fed.  220; 
Sioux  Remedy  Co.  v.  lindgren,  27  S.  D.  123, 
130  N.  W.  49;  Sioux  Remedy  Co.  ▼.  Cope, 

28  S.  D.  397,  133  N.  W.  683;  Sanitas  Co.  y. 
Kiezorawski,  138  Wis.  374, 120  N.  W.  292. 

The  yulcanizing  company  is  estopped  to 
invoke  as  a  defense  the  fact  that  the  com- 
plainant is  doing  business  in  this  state  in 
violation  of  the  law,  and  defendants,  hav- 
ing also  signed  said  bond  as  sureties,  to  se- 
cure the  faithful  performance  of  said  con- 
tract, are  likewise  estopped. 

Memphis  &  A.  River  Packet  Co.  y.  Agnew, 
132  Tenn.  265,  L.R.A.1916A,  640,  177  S.  W. 
949. 

Mere  delay  by  the  creditor  to  proceed 
L.R.A.1917A. 


against  the  debtor,  or  failure  to  notify  the 
surety  of  his  default,  will  not,  in  the  ab- 
sence of  fraud,  discharge  the  surety.  It  is 
the  business  of  the  surety  to  see  that  his 
principal  performs  the  duty  which  he  has 
guaranteed,  and  not  that  of  the  creditor. 

Hebert  v.  Lev,  118  Tenn.  137,  12  L.R.A. 
(N.S.)  247,  121  Am.  St.  Rep.  989,  101  S. 
W.  175,  11  Ann.  Cas.  1029;  Watauga  Bank 
V.  Matson,  99  Tenn.  390,  41  S.  W.  1UG2; 
Pingrey,  Suretyship,  §§  141-«,  293;  Brandt, 
Suretyship,  §  2;  Boyd  v.  Agricultural  Ins. 
Co.  20  Colo.  App.  28,  76  Pac.  986;  Pacific  F. 
Ins.  Co.  y.  Pacific  Surety  Co.  93  Cal.  7,  28 
Pac  842;  Gilbert  v.  State  Ins.  Co.  3  Kan.  1, 
44  Pac.  442;  Wilkerson  v.  Crescent  Ins.  Co. 
64  Ark.  80,  62  Am.  St.  Rep.  152,  40  S.  W. 
465;  Atlantic  &  P.  Teleg.  Co.  y.  Barnea,  64 
N.  Y.  385,  21  Am.  Rep.  622. 

An  agreement  for  delay,  in  order  to  re- 
lease a  surety,  muat  be  for  a  definite  or  fixed 
time. 

Watauga  Bai^  y.  Matson,  99  Tenn.  390, 
41  S.  W.  1062;  Johnson  v.  Hacker,  8  Heisk, 
408;  Cherry  v.  Miller,  7  Lea,  306;  White  v. 
Summers,  1  Baxt.  154;  Sully  y.  Childress, 
106  Tenn.  Ill,  82  Aol  St.  Rep.  875,  60  S. 
W.  499. 

Where  an  extension  of  time  ia  given  to 
the  principal,  but  given  with  the  express  res- 
ervation of  the  right  of  recourse  againat 
the  surety,  such  extenaion  will  not  release 
the  surety,  although  no  notice  ia  given  the 
surety  of  such  extension. 

Meredith  y.  Dibrell,  Ann.  Caa.  1914B,  1081, 
and  note,  127  Tenn.  388,  46  L.R.A.(N.S.) 
92,  155  S.  W.  163;  Webb  y.  Hewitt,>3  Kay 
&  J.  438,  69  Eng.  Reprint,  1181. 

A  release  of  or  an  extension  of  time  aa 
to  one  or  more  of  the  monthly  instalments 
that  had  become  past  due  will  not  relieve 
the  defendant  suretiea  from  liability  aa  to 
those  instalments  thereafter  accruing. 

32  Cyc.  196;  Coe  y.  Cassidy,  72  N.  Y.  133; 
Ducker  v.  Rapp,  67  N.  Y.  464;  Ellis  y.  Mc- 
Oonnick,  1  Hilt.  313;  Haynea  y.  Synnott, 
160  Pa.  180,  28  Atl.  832. 

Mr.  OlareBoe  T.  Boyd  for  appellees. 

Wllllani8»  J.,  delivered  the  opinion  of  the 
court: 

This  suit  waa  instituted  by  the  Cooper 
Rubber  Company,  an  Ohio  corporation,  to  re- 
cover of  JohnaoB  and  Tinaley,  as  sureties 
on  a  bond  executed  by  the  Standard  Vul- 
canizing &  Tire  Company  (called  the  tire 
company  in  thia  opinion),  as  principal. 

The  tire  company  waa  engaged  in  han- 
dling automobile  acceasories  in  Naahville, 
and  entered  into  a  contract  with  the  rubber 
company  by  the  terms  of  which  the  latter 
agreed  to  consign  to  the  former  tires,  etc, 
for  a  designated  period.  On  account  of  ita 
lack  of  financial  ability  or  atanding,  the 
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tire  company  was  required  to  execute  a  bond 
to  save  harmless  the  inibber  company  in 
respect  of  a  breach  of  the  contract  by  the 
tire  company. 

Tlie  first  and  main  defense  of  the  sur< 
ties  is  that  the  complainant  rubber  com- 
pany had  not  complied  with  our  foreign  cor- 
poration acts,  and  was  doing  business  in 
this  state  through  the  agency  of  the  tire 
company;  therefore  that  it  may  not  main- 
tain the  suit  because  of  the  failure  to  so 
comply.  This  defense  was  sustained  by  the 
chancellor. 

The  contract  between  the  two  companies 
is  in  character  one  of  consignment  of  mer- 
chandise for  sale,  unless  one  or  more  of  its 
provisions  later  to  be  set  out,  relied  on  by 
appellee  as  so  doing,  mark  it  as  one  govern- 
ing the  parties  as  principal  and  agent, — the 
tire  company  as  agent  through  which  the 
rubber  company  did  business  in  this  state. 

A  contract  quite  similar  as  to  the  main 
provisions  was  involved  in  the  case  of  But- 
ler Bros.  Shoe  Co.  v.  United  States  Rubber 
Co.  84  C.  C.  A.  167,  166  Fed.  1,  writ  denied 
in  212  U.  S.  677,  63  L.  ed.  668,  29  Sup.  Ct. 
Rep.  686,  in  the  court  of  appeals  of  the 
eighth  circuit.  In  reply  to  the  same  defense 
that  is  here  interposed — ^that  the  plaintiff 
inibber  company  had  never  qualified  to  do 
business  in  the  state  of  Colorado,  and  that 
it  could  not  tliorefore  maintain  suit  in  that 
state — the  court  said:  **It  [the  foreign  cor- 
poration] agreed  to  ship  the  goods  from  its 
warehouse,  or  its  mill,  upon  the  orders  of 
the  appellee,  to  that  company  in  Denver; 
and  it' did  so.  It  contracted  to  do,  and  it 
did,  nothing  more.  It  never  had  any  office 
or  place  of  business  in  Colorado.  It  never 
received,  stored,  handled,  or  sold  any  goods, 
or  collected  any  money  for  the  sales  of  any 
goods,  in  that  state  under  this  contract.  It 
never  incurred,  assumed,  or  paid  any  ex- 
penses of  doing  all  these  things,  or  of  con- 
ducting any  of  the  business.  The  shoe  com- 
pany had  and  maintained  a  place  of  business 
in  Colorado,  it  rented  or  owned  the  place 
in  which  the  business  in  Colorado  was  done, 
and  it  agreed  to  bear  all  the  expenses  and 
losses  of  receiving,  storing,  and  selling  the 
goods,  and  it  did  so.  The  purchasers  of  the 
goods  were  purchasers  from  it,  solicited  and 
secured  by  it.  They  were  its  customers,  and 
liable  to  it  for  the  purchase  price  of  the 
goods.  ,  .  .  The  rubber  company  did  not 
agree  to  do,  and  did  not  actually  do,  any 
of  the  business  of  receiving,  storing,  and 
selling  the  goods  in  Colorado.  The  shoe 
company  did  agree  to  do,  and  did  do,  that 
business.  These  facts  have  driven  our  minds 
with  compelling  force  to  the  conclusion  that, 
within  the  true  intent  and  meaning  of  the 
Constitution  and  statutes  of  Colorado,  the 
rubber  company  was  not  doing  business  in 
L.R.A.1917A. 


I  that  state,  and  the  contracts  between  these 
I  litigants  are  valid  and  enforceable." 

Among  other  cases  cited  on  the  point  in 
the  opinion  just  quoted  from  are  Allen  v. 
l^son-Jones  Buggy  Co.  91  Tex.  22,  40  S.  W. 
393,  714,  and  Gunn  v.  White  Sewing  Mach. 
Co.  67  Ark.  24,  18  L.R.A.  206,  4  Inters.  Com. 
Rep.  309,  38  Am.  St.  Rep.  223,  20  S.  W.  691, 
and  cited  for  disapproval  is  the  contrary 
ruling  in  Com.  v.  Parlin  &  0.  Co.  118  Ky. 
168,  80  S.  W.  791.  See  also  the  later  cases 
of  Hessig-Ellis  Drug  Co.  v.  Sly,  83  Kan.  60, 
109  Pac.  770,  Ann.  Cas.  1912A,  531;  Stein 
Double  Cushion  Tire  Co.  v.  Wm.  T.  Fulton 
Co.  —  Tex.  av.  App.  — ,  169  S.  W.  1013; 
Sucker  State  Drill  Co.  v.  Wirtz,  18  L.R.A. 
(N.S.)  136,  and  note  (17  N.  D.  313,  115  N. 
W.  844) ;  and  note  to  Harrell  v.  Peters  Cart- 
ridge Co.  44  L.R.A.(N.8.)  1094. 

In  Allen  v.  Tyson-Jones  Buggy  Co.  supra, 
in  speaking  of  such  a  foreign  corporation's 
status  to  maintain  suit,  it  was  said:  **The 
business  which  it  transacted,  as  shown  by 
the  allegations,  was  to  enter  into  a  contract 
with  the  commission  merchants  to  sell  it3 
buggies  and  phaetons  on  commission.  .  .  . 
The  selling  of  the  buggies  and  phaetons, 
which  was  to  be  done  by  the  commission 
merchants,  was  not  a  business  done  or  car- 
ried on  by  the  corporation.  It  was  .the  busi- 
ness of  the  commission  merchants  them- 
selves." 

The  terms  "factor"  and  "commission  mer- 
chants'*  are  said  to  be  nearly  or  quite  syn- 
onymous; the  former  expression  being  more 
common  in  the  language  of  the  law,  and 
the  latter  in  the  language  of  commerce.  A 
'^factor'*  is  one  whose  business  it  is  to  re- 
ceive and  sell  goods  for  a  conunission,  being 
intrusted  with  the  possession  of  the  goods 
to  be  sold,  and  usually  selling  in  his  own 
name.  1  Meehem  Agency,  %%  74,  2497,  at 
seq. 

While  in  one  sense  a  factor  or  commission 
merchant  is  the  agent  of  the  consigning 
dealer  or  manufacturer,  he  does  not  conduct 
an  agency  or  business  for  the  latter  at  the 
place  of  business  of  the  former,  where  the 
sales  of  the  consigned  merchandise  are  made 
to  customers  chosen  by  the  local  dealer,  at 
his  own  risk,  and  the  proceeds  of  the  sale 
do  not  become  the  exclusive  property  of  the 
consigning  company.  A  business  so  con- 
ducted is  truly  said  to  be  that  of  the  factor 
or  commission  merchant. 

A  provision  of  the  contract  pointed  to  by 
appellee  sureties  as  showing  a  doing  of  busi- 
ness in  the  state  is  one  which  makes  it  the 
duty  of  the  tire  company  to  insure  the  goods 
in  its  hands,  as  follows:  "Third.  It  is  mu- 
tually agreed  that  the  second  party  shall 
at  all  times  cause  the  said  merchandise  in 
its  possession  to  be,  to  the  satisfaction  of 
the  first  party,  insured  against  fire  in  the 
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name  of  the  first  party,  to  an  amount  not 
less  than  80  per  cent  of  the  value  of  said 
merchandise.  It  is  further  understood  that 
the  policies  covering  such  insurance  shall  be 
made  payable  to,  and  deposited  with,  the 
first  party,  and  that  the  cost  of  this  insur- 
ance shall  be  borne  by  the  second  party." 

The  incorporation  of  similar  clauses  in 
contracts  of  consignment  is  not  unusual,  and 
it  has  been  held  that  it  does  not  have  the 
effect  claimed  by  appellee,  to  constitute  the 
local  dealer  a  business  agency  of  the  foreign 
corporation ;  the  latter  therefore  to  be  treat- 
ed as  doing  business  in  the  state.  Wasey  v. 
Whitcomb,  167  Mich.  68,  132  N.  W.  572; 
Three  States  Buggy  &  Implement  Co.  v. 
Com.  32  Ky.  L.  Rep.  885,  106  S.  W.  071; 
Sturm  V.  Boker,  160  U.  S.  312,  27  L.  ed. 
1093,  14  Sup.  Ct.  Rep.  00. 

The  power  to  insure  the  goods  placed  in 
his  hands  is  one  of  the  ordinary  powers  of 
a  factor  or  of  one  selling  on  commission,  im- 
posable  by  contract  or  usage  on  the  factor 
as  such.  1  Mechcm,  Agency,  2d.  ed.  §  2621; 
12  Am.  &  Eng.  £ne.  Law,  2d  ed.  666 ;  Wasey 
V.  Whitcomb,  supra.  Manifestly  the  provi- 
sion had  relation  to  and  was  in  furtherance 
of  the  duty  to  care  for,  and  in  certain  cir- 
cumstances to  return,  the  goods.  The  cost 
of  the  insurance  was  to  be  paid  by  the  local 
dealer,  not  by  the  rubber  company  through 
it. 

It  is  next  said  that  the  following  contract 
provision  works  the  result  contended  for: 
•^Eleventh.  The  second  party  agrees  to,  in 
behalf  of  the  first  party,  make  all  adjust- 
ments with  reference  to  sale  of  merchandise 
covered  by  this  contract  that  may  be  neces- 
sary under  the  guaranty  under  which  said 
merchandise  was  sold,  in  accordance  with 
written  instructions  given  to  the  second  par- 
ty by  the  first. party  from  time  to  time; 
said  adjustments  to  be  made  out  '<5f  stock  of 
tires,  casings,  and  tubes  belonging  to  the 
first  party,  and  in  possession  of  the  second 
party,  when  necessary." 

These  adjustments  we  understand,  are 
those  required  to  be  made  to  satisfy  the 
ultimate  consumer  in  respect  of  and  under 
the  guaranty  of  the  quality  of  the  merchan- 
dise.    The  guaranty  aided  the  local  dealer 


in  selling  the  goods,  and  this  provision  but 
enabled  the  latter  to  keep  faith  with  his 
customer.  Anything  so  done  may  be  treat- 
ed as  an  incident  of  the  local  dealer's  busi- 
ness. We  fail  to  see  how  it  brought  the 
rubber  company  within  the  purview  of  the 
statute  as  the  possessor  of  goods  within  tliis 
state  for  the  purpose  of  barter  or  sale,  or 
constituted  the  tire  company  an  agency  for 
that  purpose. 

Another  and  distinct  defense  of  appellees, 
sustained  by  the  chancellor,  was:  That  the 
rubber  company  had  agreed  with  the  tire 
company  on  a  material  change  in  the  con- 
tract without  their  consent,  with  the  result 
that  as  guarantors,  or  sureties  on  the  bond, 
they  were  released  from  liability.  It  is  in- 
sisted that,  while  the  contract  provided  tliat 
monthly  remittances  should  be  made  in 
cash,  the  tire  company  was  permitted  to 
fall  behind  in  its  payments,  and  that  the 
rubber  company  accepted  a  note  for  one 
month's  sales  from  the  tire  company,  pay- 
able in  thirty  days,  thus  extending  the  time 
and  operating  a  release  of  the  sureties. 
This  defense  cannot  be  sustained.  "If  a 
surety  is  liable  for  different  payments,  such 
as  instalments  of  rent,  an  extension  of  time 
as  to  one  or  more  will  not  affect  the  liabili- 
ty of  the  surety  for  others."    32  Cyc.  196. 

When  successive  payments  are  to  be  made, 
at  fixed  periods,  if  the  creditor  gives  time 
as  to  one  of  such  payments  he  will  release 
the  surety  as  to  it,  but  not  with  regard  to 
subsequent  payments.  The  receipt  of  the 
note  could  have  no  greater  effect  than  a  pay- 
ment of  the  money,  especially  when  received 
as  here  as  cash,  and  the  surety  is  not  sought 
to  be  held  liable  thereon.  Klein  v.  Long,  27 
App.  Div.  158,  50  N.  Y.  Supp.  410;  Cohn  v. 
Spitzer,  145  App.  Div.  104,  12rf  N.  Y.  Supp. 
104;  Shepard  Land  Co.  v.  Banigan,  36  R.  I. 
26,  87  Atl.  631;  2  White  <St  T.  Lead.  Gas. 
in  £q.  8th  ed.  500. 

We  are  of  opinion  that  the  several  de- 
fenses urged  by  the  appellee  are  not  main- 
tainable, and  that  the  chancellor  erred  in 
not  decreeing  in  favor  of  the  rubber  com- 
pany. 

Reversed,  with  deeree  here. 


TENNESSEE  SUPREME  COURT. 

W.  R.  DENNY,  Appt., 

V. 

BOARD  OF  EQUALIZATION  OF  SUMNER 
COUNTY  et  al. 

(134  Tenn.  468,  184  S.  W.  14.) 

Domicil  —  change  —  moving  to  secure 
scliool  advantag-es. 

One  does  not  change  his  domicil  for  pur- 
L,R.A.1917A. 


poses  of  taxation  who,  for  the  purpose  of 
securing  educational  facilities  for  his  chil- 
dren, moves  into  a  particular .  county  with 
the  intention  of  retaining  his  former  domi- 
cil and  returning  to  it  when  the  education 
is  finished,  unless  a  farm  for  permanent 
residence  is  purchased  elsewhere,  although 

Note. —As  to  domicil  or  residence  for 
taxation  as  affected  by  purpose  to  obtain 
school  facilities,  see  annotation  following 
this  case,  post,  290. 
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he  sells  his  property  in  the  county  from 
which  he  moves  and  purchases  a  residence 
in  the  other. 
For  other  cases,  see  Domioil,  in  Dig.  1-52 

N.  8. 

(March  11,  1916.) 

APPEAL  by  complainant  from  a  decree 
of  the  Chancery  Court  for  Sumner 
County  in  favor  of  defendants  in  a  suit  to 
enjoin  them  from  making  an  assessment 
against  complainant's  personal  estate  and  to 
prevent  the  collection  of  taxes  based  on  such 
assessment.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  £d.  T.  Seay,  for  appellant: 

In  the  absence  of  a  statute  upon  the 
subject,  the  situs  of  personal  property,  for 
the  purpose  of  taxation,  is  at  the  place  of 
the  domicil  of  the  owner,  and  cannot  be 
legally  assessed  anywhere  else. 

37  Cyc.  947,  948. 

Since  for  the  purpose  of  taxation,  one 
must  have  a  residence  or  domicil  some- 
where, he  cannot  abandon  a  domicil  once 
acquired,  until  he  has  actually  acquired 
another;  and  a  domicil  once  established  will 
be  presumed  to  continue  where  it  has  been 
until  a  change  is  affirmatively  shown. 

37  Cyc  949;  South  Nashville  Street  R. 
Co.  V.  Morrow,  87  Tenn.  406,  5  L.R.A.  863, 
11  S.  VV.  348;  State  ex  rel. 'Kelly  v.  Shep- 
herd 218  Mo.  656,  131  Am.  St.  Rep.  568, 
117  S.  W.  1169;  Berry  v.  Wilcox,  48  Am. 
St.  Rep.  706,  and  note,  44  Neb.  82,  62 
N.  W.  249;  Walton  County  v.  Morgan 
County,  120  Ga.  648,  48  S.  E.  243;  Fisher 
V.  Rush  County,  19  Kan.  414;  Trimble 
V.  Mt.  Sterling,  11  Ky.  L.  Rep.  727,  12 
S.  W.  1066;  Ayer  &  L.  Tie  Co.  v.  Keown, 
122  Ky.  680„93  S.  W.  688;  Com.  v.  North- 
western Mut.  L.  Ins.  Co.  32  Ky.  L.  Rep. 
796,  107  S.  W.  233;  Schmoll  v.  Schenck, 
40  Ind.  App.  681,  82  N.  E.  806;  Johnson 
County  V.  Hewitt,  76  Kan.  816,  14  L.R.A. 
(N.S.)  493,  93  Pac.  181;  Helm  v.  Com. 
136  Ky.  392,  122  S.  W.  196;  Winchester 
V.  Van  Meter,  168  Ky.  31,  164  S.  W.  323; 
Loyd  V.  Lynchburg,  113  Va.  627,  76  S.  E. 
233;  Cooley,  Taxn.  3d  ed.  p.  641. 

Where  a  person  acquires  a  domicil,  he 
is  presumed  to  hold  it  until  another  is 
obtained,  and  to  constitute  a  change  of 
domicil,  the  fact  must  concur  with  the  in- 
tention. By  "domicil"  two  things  are  im- 
plied— residence  of  a  person  and  the  inten- 
tion to  make*  it  his  home. 

Williams  ▼.  Saunders,  5  Coldw.  60;  Kel- 
lar  V.  Baird,  5  Heisk.  39;  Whitly  v.  Steak- 
ly,  3  Baxt.  393;  Allen  v.  Thomason,  11 
Humph.  537,  64  Am.  Dec.  65;  Foster  v. 
Hall,  4  Humph.  348;  Pearce  v.  State,  1 
Sneed,  63,  60  Am.  Dec.  136;  White  v. 
White,  3  Head,  404;  Sparks  v.  Sparks,  114 
L.R.A.1917A. 


Tenn,  666,  88  8.  W.  173;  Layne  ▼.  Par- 
dee, 2  Swan,  236;  Stratton  v.  Brigham,  2 
Sneed,  423;  Viles  v.  Waltham,  167  Mass. 
642,  34  Am.  St.  Rep.  311,  32  N.  E.  901; 
Oilman  v.  Gilman,  52  Me.  166,  83  Am.  Dec. 
602;  Qravillon  v.  Richard,  13  La.  293,  33 
Am.  Dec.  663;  Hairaton  v.  Hairston,  27 
Miss.  704,  61  Am.  Dec.  630;  Hart  v.  Lind- 
sey,  17  N.  H.  236,  43  Am.  Dee.  697;  All- 
good  ▼.  Williams,  92  Ala.  661,  8  So.  722; 
Barhydt  v.  Cross,  166  Iowa,  271,  40  Li.R.A. 
(N.S.)  986,  136  N.  W.  626,  Ann.  Cas. 
1916C,  792;  Cooper  v.  Beers,  143  111.  26, 
33  N.  E.  61 ;  Ayer  v.  Weeks,  65  N.  H.  248, 
6  L.R.A.  716,  23  Am.  St.  Rep.  37,  18  Atl. 
1108;  Shaw  V.  Shaw,  98  Mass.  158;  State 
ex  rel.  White  v.  Scott,  171  Ind.  349,  85 
N.  E.  409;  Woodworth  v.  St.  Paul,  M. 
&  M.  R.  Co.  6  McCrary,  674,  18  Fed.  282; 
Kemna  v.  Brockhaus,  10  Biss.  128,  6  Fed. 
762;  Chambers  v.  Prince,  76  Fed.  176; 
Denver  v.  Sherret,  31  C.  C.  A.  499,  60  U. 
S.  App.  104,  88  Fed.  226,  6  Am.  Neg.  Rep. 
620;  Mitchell  v.  United  States,  21  WaU. 
360,  22  L.  ed.  584;  Anderson  y.  Watt,  138 
U.  S.  696,  34  L.  ed.  1078,  11  Sup.  Ct.  Rep. 
449;  Desmare  v.  United  States,  93  U.  S. 
606,  23  L.^  ed.  969;  Somerville  v.  Somer- 
vllle,  6  Ves.  Jr.  760,  31  Eng.  Reprint,  839, 
5  Revised  Rep.  166,  9  Eng.  Rul.  Cas.  730. 
Mr.  George  W.  Boddie  for  appellees. 

Willlan&s,  J.,  delivered  the  opinion  of  the 
court: 

The  bill  of  complaint  was  filed  by  Denny 
to  enjoin  the  county  of  Sumner  and  the 
board  of  equalization  of  that  county  from 
making  an  assessment  of  complainant's  per- 
sonal estate,  and  to  prevent  collection  of 
taxes  based  on  any  such  assessment.  The 
preliminary  steps  had  been  taken  to  assess 
complainant's  holdings  of  personal  property 
in  that  county  at  $40,000  for  the  year  1916, 
and  the  tax  authorities  of  Trousdale  coun- 
ty also  made  an  assessment  of  the  property 
for  that  year  in  the  same  amount,  claim- 
ing that  situs  for  taxation  was  in  the  lat- 
ter county. 

Denny  was  born  in  Smith  county,  Ten- 
nessee, in  1867,  and  had  his  domicil  there 
until  1902,  when  he  removed  to  Trousdale 
county,  in  this  state. 

In  1913  he  sold  his  farms  in  Trousdale 
and  Smith  counties,  and  also  his  personal 
property,  with  only  a  few  exceptions.  He 
was  .at  that  time,  and  has  sinoe  remained, 
a  widower;  he  and  a  son  fifteen  years  of 
age  constituting  his  family. 

Not  finding  the  school  advantages  of 
Trousdale  county  adequate,  as  he  thought, 
he  considered  going  to  Lebanon,  Wilson 
county,  or  to  Gallatin,  Sumner  county,  for 
the  purpose  of  placing  his  son  in  schoo!. 
He    was    persuaded    by    a    close    personal 
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friend  who  lived  in  Gallatin  to  choose  the 
latter  place,  and  he  went  there  early  in 
1914  and  placed  his  son  at  once  in  a  boys' 
training  school.  At  first  he  rented  a  house 
and  21  acres  of  land  that  surrounded  it, 
Later,  finding  that  this  place  was  on  the 
market  at  $10,000,  he  purchased  it  at  about 
$8,000,  but  as  an  investment.  The  acreage 
was  located  in  the  suburbs  of  Gallatin,  and 
he  was  persuaded  by  his  friend  that  it 
was  or  would  become  valuable  for  subdi- 
vision purposes. 

Before  going  to  Gallatin,  Denny  had  this 
friend  to  ascertain  from  a  leading  attorney 
of  the  Gallatin  bar  whether  his  going  to 
that  place  for  the  purpose  of  educating  his 
son  would  operate  to  change  his  domicil; 
his  desire  being  to  retain  his  legal  resi- 
dence in  Trousdale  county.  He  was  assured 
that  it  would  not.  He  took  up  his  abode, 
along  with  his  son,  in  Gallatin  for  the 
purpose  indicated,  and,  as  he  testifies,  with 
the  intent  not  to  make  it  his  permanent 
home.  The  proof  discloses  his  intention 
to  be:  To  purchase  a  farm  in  some  county 
of  this  state  when  one  could  be  found  that 
was  satisfactory,  and  to  make  his  perma- 
nent residence  at  the  place  where  it  was 
purchased;  to  place  his  son  later  on  in 
Vanderbilt  University,  at  Nashville,  and  to 
go  there  and  abide  (if  a  farm  had  not  been 
purchased  at  the  time),  while  his  son  was 
going  through  a  college  course;  and,  if  a 
farm  had  not  been  found  elsewhere,  to  go 
back  to  Trousdale  county  and  purchase  one 
there  when  his  son  was  through  school. 
He  was  a  farmer,  and  purposed  bringing 
up  his  son  as  a  farmer  after  the  education 
of  the  latter  was  completed. 

Complainant  made  unsuccessful  efforts  to 
buy  farms  in  Sumner,  Williamson  and 
Maury  counties;  and,  as  stated,  he  testi- 
fies that  he  had  no  intention  of  residing 
permanently  in  Gallatin,  or  in  Sumner 
county,  unless  he  should  succeed  in  making 
the  purchase  of  a  farm  there.  The  other 
proofs  as  to  his  contemporaneous  declara- 
tions are  to  the  effect  that  his  intention 
was  to  retain  domicil  in  Trousdale  county; 
that  he  had  no  purpose  to  remain  in  Galla- 
tin permanently,  but  to  use  it  as  a  base  for 
educating  his  son  and  for  finding  a  farm 
in  some  Tennessee  county;  no  particular 
county  b^ng  in  mind. 

Denny  has  continued  all  along  to  vote  in 
Trousdale  county  and  to  pay  taxes  on  per- 
sonalty there. 

In  this  state  we  seem  to  have  no  re- 
ported case  dealing  with  the  subject  of 
domicil  in  respect  of  the  place  of  taxation 
of  personal  effects.  However,  we  have  cases 
in  which  domicil  has  been  defined  when 
the  same  had  relation  to  other  subject- 
matters.  Some  of  these  cases  are  pertinent 
L.il.A.1917A, 


to  the  one  in  hand.  Thus  Allen  ▼.  Thoma- 
son,  11  Humph.  536,  54  Am.  Dec.  56,  and 
Kellar  ▼.  Baird,  5  Heisk.  39  (relating  to 
succession ) ;  Layne  v.  Pardee,  2  Swan,  232 
(marital  rights);  Pearce  v.  State,  1  Sneed, 
66,  60  Am.  Dec.  135  (elective  franchise) ; 
White  V.  White,  3  Head,  405;  Williams  v. 
Saunders,  5  Coldw.  60  (forum  for  probate 
of  vdll),  and  Keelin  v.  Graves,  129  Tenn. 
103,  L.R.A.1915A,  421,  165  S.  W.  232,  and 
Hascall  v.  Hafford,  107  Tenn.  355,  89  Am. 
St.  Rep.  952,  65  S.  W.  423  (exemptions). 
See  also  other  cases  discussing  domicil  in 
relations  that  do  not  furnish  so  close  an 
analogy.  Foster  ▼.  Hall,  4  Humph.  346, 
and  Stratton  v.  Brigham,  2  Sneed,  420 
(residence  for  attachment  purposes) ; 
Sparks  v.  Sparks,  114  Tenn.  666,  88  S.  W. 
173  (residence  for  divorce) ;  and  Laue  v. 
Grand  Fraternity,  132  Tenn.  235,  L.R.A. 
191 5F,  1056,  177  S.  W.  941  (forfeiture  of 
life  insurance). 

For  purposes  of  taxation  of  personal 
property  one  must,  of  course,  have  a  domicil 
fixed  in  some  particular  county  and  munici- 
pal corporation  or  civil  district  of  the  state. 

"Domicil"  and  "residence"  are  not  syn- 
onymous in  the  law  relating  to  situs  for 
taxation,  "domicil"  importing  a  legal  rela- 
tion existing  between  a  person  and  a  par- 
ticular place  based  on  actual  residence,  plus 
a  concurrent  intention  there  to  remain,  as 
at  a  fixed  abiding  place. 

A  man  may  have  two  or  more  residences, 
but  only  one  domicil  or  legal  residence.  He 
must  have  a  domicil  somewhere;  he  can 
have  only  one;  therefore,  "in  order  to  lose 
one,  he  must  acquire  another." 

The  law  will,  from  facts  and  circum- 
stances, fix  a  legal  residence  for  him,  unless 
he  voluntarily  fixes  it  himself,  and,  when 
his  legal  residence  is  once  fixed,  it  requires 
both  fact  and  intention  to  change  it.  As 
contra-distinguished  from  his  legal  resi- 
dence, he  may  have  an  actual  residence  in 
another  state  or  county.  He  may  abide  in 
the  latter  without  surrendering  his  legal 
residence  in  the  former,  provided  he  so  in- 
tends. His  legal  residence,  for  the  purT)ose 
indicated,  may  be  merely  ideal,  but  his  ac- 
tual residence  must  be  substantive.  He  may 
not  actually  abide  at  his  legal  residence  at 
all,  but  his  actual  residence  must  be  his 
abiding  place.  Tipton  v.  Tipton,  87  Ky. 
245,  8  S.  W.  440;  Long  v.  Ryan,  30  Gratt 
718. 

To  constitute  a  change  from  a  domicil 
to  another  domicil  of  choice,  as  is  claimed 
in  the  instant  case,  three  things  are  essen-* 
tial;  (a)  Actual  residence  in  the  other  or 
new  place;  (b)  an  intention  to  abandon  the 
old  domicil;  and  (c)  an  intention  of  acquir- 
ing a  new  one  at  the  other  place.     Sparks 
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V.  Sparka,  114  Tenn.   666,  88  S.  W.  173; 
Foster  v.  Hall,  4  Humph.  348. 

The  definition  of  "domicil"  approved  by 
the  Supreme  Court  of  the  United  States  in 
the  recent  cases  of  Williamson  v.  Osenton, 
232  U.  S.  619,  624,  58  L.  ed.  758,  761,  34 
Sup.  Ct.  Rep.  442  (domicil  for  divorce), 
and  Gilbert  v.  David,  236  U.  S.  561,  59 
L.  ed.  360,  35  Sup.  Ct.  Rep.  164  (domicil 
for  Federal  jurisdiction),  is  that  given  by 
Dicey  in  his  Conflict  of  Laws  2d  ed.  p.  111. 
This  definition  is  in  negative  form,  and  a 
change  of  domicil  is  said  to  be  eilected 
where  there  is  a  change  of  abode  and  "the 
absence  of  any  present  intention  to  not  re- 
side permanently  or  indefinitely  in  the  new 
abode."  The  same  essential  factors,  as  we 
conceive,  appear  in  the  definition  when  thus 
phrased:  "As  some  writers  express  it, 
there  must  be  an  animus  non  revertendi  and 
an  animus  manendi  or  animus  et  factum. 
Berry  V.  Wilcox,  44  Neb.  82,  48  Am.  St. 
Rep.  706,  62  N.  W.  249;  Hayes  v.  Hayes, 
74  111.  312,  316;  Jopp  v.  Wood,  34  L.  J. 
Ch.  N.  S.  212;  4  De  G.  J.  &  S.  616,  46 
Eng.  Reprint,  1057,  5  New  Reports,  422, 
11  Jur.  N.  S.  212,  12  L.  T.  N.  S.  41,  13 
Week.  Rep.  481;  Moorhouse  v.  Lord,  10 
H.    L.    Cas.    272,    U    Eng.    Reprint,    1030, 

I  New   Reports,   655,   32   L.   J.   Ch.  N.   S. 
296,  9  Jur.  N.  S.  677,  8  L.  T.  N.  S.  212, 

II  Week.  Rep.  637.  The  factum  is  the 
transfer  of  the  bodily  presence,  and  the 
animus  is  the  intention  of  residing  per- 
manently, or  for  an  indefinite  period.  A 
change  of  domicil  therefore  involves  a  ques- 
tion of  fact  and  intent.  The  fact  is  easily 
proved  because  it  is  shown  by  the  mere 
transfer  of  the  bodily  presence  from  the 
old  to  the  new  place  of  abode,  but  the  in- 
tent with  which  the  change  is  made  is  to 
be  determined  from  the  character  of  the 
residence,  its  object  and  purpose,  in  connec- 
tion with  the  other  evidence  in  the  case. 
Residence  in  a  particular  place  is  a  fact 
obvious  to  the  senses,  and  cannot  be  easily 
mistaken,  but  its  value  in  fixing  domicil 
is  unimportant  unless  accompanied  with  an 
intent  of  remaining  permanently  or  indefi- 
nitely or,  as  it  is  sometimes  said,  with  no 
present  intent  of  removing  therefrom.  Resi- 
dence alone,  however  long  continued,  will 
not  effect  a  change  of  domicil.  On  this 
point  the  authorities  speak  with  practically 
one  voice."  Pickering  v.  Winch,  9  L.R.A. 
(N.S.)  1159,  and  note,  48  Or.  500,  87 
Pac.  763. 

Reference  may  be  made  parenthetically 
to  an  exception  recognized  in  this  state  to 
the  rule  that  a  domicil  once  fixed  remains 
until  another^is  actually  acquired,  arising 
in  event  of  a  change  from  a  domicil  of 
choice  to  that  of  origin.  Then,  if  the  re- 
moval be  with  the  intention  to  resume  hifl 
L.R,A.1917A. 


domicil  of  origin,  the  latter  is  reacquired 
before  it  is  reached,  or  even  while  the  per* 
son  is  in  itinere,  "for  it  reverts  from  the 
moment  the  other  is  given  up."  Allen  v. 
Thomason,  11  Humph.  536,  54  Am.  Dec.  55, 
citing  Story,  Confi.  L.  The  doctrine  touch- 
ing this  exception  Is  confined,  however,  to 
changes  from  one  country  to  another,  or 
from  one  state  of  the  Union  to  another. 
Kellar  v.  Baird,  5  Heisk.  39;  Story,  J.,  in 
Catlin  V.  Gladding,  4  Mason,  308,  Fed.  Cas. 
No.  2520;  Udny  v.  Udny,  L.  R.  4  H.  L. 
Sc.  App.  Cas.  441,  9  Eng.  Rul.  Cas.  782. 
The  exception  thus  recognized  in  this  state 
should  be  held  in  mind  to  prevent  confu- 
sion in  the  attempted  application  of  the 
language  used  in  opinions  enforcing  the  doc- 
trine to  instances  where  it  has  no  relev* 
ancy. 

In  the  case  of  Bulkley  v.  Williamstown,  3 
Gray,  493,  it  appeared  that  prior  to  the 
tax  test  date  of  May  1,  1853,  Bulkley,  an 
inhabitant  of  Williamstown,  had  made  prep- 
arations for  removing  from  that  town  to 
Rock  Island,  Illinois,  and  the  last  w^eek  of 
April  he  left  Williamstown.  He  and  his 
family  went  first  to  Adams,  Massachusetts, 
there  taking  rooms  with  board,  and  they 
were  in  Adams  on  the  test  date.  The  trial 
judge  instructed  the  jury  that,  if  plaintiff 
had  removed  from  Williamstown  with  a 
bona  fide  intention  of  abandoning  residence 
in  that  town  from  that  time,  and  with 
no  present  intention  of  ever  making  it  his 
home,  still  he  had  domicil  there  for  pur- 
pose of  taxation  until  he  actually  acquired 
one  elsewhere.  On  appeal  a  verdict  based 
on  the  instruction  was  sustained,  and  it 
was  said :  "The  question  of  domicil  is  often 
a  difficult  one;  and  it  is  a  matter  of  sur- 
prise, considering  the  number  of  cases,  that 
questions  do  not  arise  more  frequently. 
The  difficulty  is  intrinsic  in  determining, 
under  the  various  combinations  of  circum- 
stances, what  constitutes  habitancy  or 
domicil,  which,  for  most  purposes  at  least, 
are  the  same.  .  .  .  The  question  in  this 
case  is:  Where  was  the  plaintiff's  domicil 
on  1st  day  of  May,  1853?  Clearly  not  in 
Rock  Island,  Illinois,  for  he  had  not  taken 
up  his  abode  there.  But  he  was  an  inhabi- 
tant of  Massachusetts  for  the  purposes  of 
taxation,  and  of  some  town,  city,  or  district. 
.  .  .  Whether  he  had  left  Williamstown 
with  an  intent  to  make  Adams  his  place  of 
abode  was  a  question  of  fact,  which  was 
left  to  the- jury,  who  decided  that  he  had 
not,  which  appears  to  us  to  be  right,  ac- 
cording to  the  evidence  as  reported." 

See  also  Borland  v.  Boston,  132  Mass.  89^ 
42  Am.  Rep.  424,  and  cases  there  cited. 

In  the  case  last  named  it  appeared  that 
a  person  domiciled  in  Boston  left  for  an 
indefinite  term  of  absence,  and  on  leaving 
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he  had  determined  never  to  return  to  reside 
in  Boston;  and  before  May  1,  1877,  he  had 
decided  to  take  up  his  residence  on  his  re- 
turn from  his  travels  in  Connecticut,  and 
on  hia  return  in  1879  he  went  to  Con- 
necticut to  reside.  It  was  held  that  his 
#xnMii  -fiat  twtkihm:  ptftpoas  fln-'ltegic;-!. 


reasons  for  the  judgment:  **AIth*ougfi  he 
miofht  have  left  the  commonwealth  with  the 
fixed  purpose  ,to  abandou,  it  as  a  residonce, 
he  did  not  leave  it  on  his  way  to  a  place 
certain  which  he  had  determined  upon  as 
his  future  residence,  and  was  proceeding  to 
with  due  despatch;  and  upon  the  general 
rule  that,  having  had  a  dbmicil  in  this  com- 
monwealth, he  remains  an  inhabitant  for 
the  purpose  of  taxation  until  lie  has  ac- 
quired a  new  domicil,  the  intention  and  fact 
had  not  concurred  at  the  time  when  this 
tax  was  assessed." 

See  also  Ayer  v.  Weeks,  65  N.  H.  248, 
6  L.R.A.  716,  23  Am.  St.  Bep.  37,  18  Atl. 
1108. 

The  mere  intention  to  acquire  a  new 
domicil  without  the  fact  of  an  actual  re- 
moval  and  residence  avails  nothing;  neither 
does  the  fact  of  an  actual  removal  with- 
out such  intention.  This  intent  is  as  es- 
sential as  the  fact  of  actual  residence.  A 
mere  change  in  the  place  of  abode,  though 
more  than  temporary,  is  not  sufficient,  un- 
less the  Intent  concur. 

*'This  intention,  it  is  true,  may  be  in- 
ferred from  circumstances,  and  the  resi- 
dence may  be  of  such  a  character  and  ac- 
companied by  such  indicea  of  a  permanent 
home  that  the  law  will  apply  to  the  facts 
a  result  contrary  to  the  actual  intention 
of  the  party.  Thus  one  cannot  make  a  per- 
manent, fixed  commercial  residence  with  all 
the  surroundings  of  a  permanent  home  in 
one  place  and  a  domicil  in  anothei;  by  a 
mere  mental  act.  But  a  residence  for  mere 
pleasure  or  health  is  not  regarded  as  o£  any 
great  weight  in  determining  the  question 
of  a  change  of  domicil."  Pickering  v. 
Winch,  supra;  Still  v.  Woodville,  ^8  Misa. 
646;  Ayer  v.  Weeks,  supra. 

In  such  case  he  does  not  lose  his  former 
domicil  so  long  as  his  inten^on  remains 
conditional;  as,  for  exaaiple,  where  he  may 
seek  employment,  iaffaending  to  change  his 
permanent  home  only  if  he  finds  it.  9  R. 
C.  L.  5r)3-555;  Berry  v.  Wilcox,  48  Am.  St. 
Rep.  716,  note. 

In  State  ex  rel.  White  y.  Scott,  171  Ind. 
349,  6ti  X.  £.  469,  it  was  said:  ''So  it  may 
be  .  .  .  said  that  a  journey  into  anoth- 
er state  or  territory  for  inspection,  ac- 
companied with  an  intent  permanently  to 
remove  to  such  other  state  it  a  satisflictory 
place  is  found,  does  not  amount  to  a  change 
L.R.A.19nA.  19 


of  residence  until  an  approved  location  has 
been  .  .  .  discovered  and  chosen,**  etc' 
We  are  of  opinion  that  the  chancellor 
held  an  erroneous  view  as  to  the  effect  of 
the  proof.  Denny's  domicil  retnained  in 
Trousdale  county.  ^Clearly  he  acquired  no 
-domietl  n  the  tp\4iLi)f  6€llatm}  y».>mbA- 


1877,  was  in  Boston;  the  court  {^a|^|i}ij\^.a^^.  tifUi  to  r^si^^in  there  was  not  even  condi- 
'       ^'      '^  ^       "**  '**  *    ^    '       tioiial.    His  intention  to  make  a  legal  resi- 

dence in  tlie  county  of. Sumner  may  be. said 
to  have  been  conditional;  that  is,  on  his 
finding  a  farm  there  that  was  satisfactory. 
And  as  clearly  his  purpose  was  not  to  re- 
main permanently  or  for  an  indefinite  time. 
The  limit  of  his  purposed  stay  was  until 
the  preparatory  school  course  of  his  son 
was  concluded.  Such  a  purpose  falls  with- 
in the  spirit  of  the  rulings  above  outlined. 
There  was  therefore  lacking  the  intent  that 
is  necessary  to  change  one's  domicil. 

The  counsel  of  the  county  places  much 
emphasis  on  his  contention  that  the  domicil 
in  Trousdale  county  was  abandoned,  in 
that  it  is  claimed  that  Denny  left  there* 
with  no  fixed,  absolute,  and  unconditional 
intent  to  return  to  it  as  his  home.  As 
we  have  seen,  however,  the  case  turns  upon 
the  ruling  that  Trousdale  county  was  per- 
force his  domicil  until  another  was  ac- 
quired, and  such  other  was  not  acquired  by 
a  volimtary  fixing  of  a  habitation  at  the 
new  place  to  remain  conditionally  or  for  a 
temporary  and  special  purpose.  0  H.  C. 
L.  555,  §  20.    Reversed  with  decree  here. 


A  petition  for  rehearing  having  been 
filed,  the  following  response  was  handed 
down: 

A  petition  to  rehear  has  been  filed  and 
considered,  \mt  a  re-examination  of  the 
case  serves  only  to  confirm  the  soundness 
of  the  views  already  expressed: 

It  so  happens  that  the  supreme  court  of 
Georgia  had  under  consideration  the  ques- 
tion of  domicil,  in  a  case  involving  suc- 
cession to  property  by  will  of  a  testator  at 
the  time  we  had  the  pending  case  under  re- 
view. A  few  days  before  the  above  opin- 
ion was  handed  down  by  us,  that  court 
filed  (February  26,  lftl6)  its  opinion,  in 
which  it  was  ruled:  "If  a  person  actually 
removes  to  another  place,  with  the  inten- 
tion of  remaining  there  for  an  indefinite 
time  as  a  place  of  fixed  domicil,  such  a  place 
becomes  his  domiciL  If  a  person  leaves  the 
place  of  his  domieil  temporarily,  or  for  a 
particular  purpose,  and  does  not  take  up 
an  actual  residence  elsewhere  with  the 
avowed  intention  of  making  a  change  in 
his  domicil,  he  will  not  be  considered  as 
having  changed  his  domicil.     Crstwford  v. 
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Wilson,  4  Barb.  505;  Robs  y.  Ross,  103 
Mass.  575.  .  .  .  ''If  there  be  both  ac- 
tual residence  and  an  intention  of  remain* 
ing, — the  animus  manendi, — then  a  domicil 


is  established."    Worsham  y.  Ligon,  144  Ga. 
707,  87   S.  E.  1025. 

A  rehearing  is  denied. 


Aimotatioii — ^Domiol  or  rMdcnce  for  l«»afion  m  affoctod  by  porpote  to 

obtain  school  fadliliet. 


The  question  whether  a  change  of 
domicil  or  residence  is  effected  by  going 
to  another  state,  county,  or  district  to 
teach  school  is  discussed  in  the  anno- 
tation following  Klutts  v.  Jones,  post, 
291,  and  earlier  notes  there  referred  to. 

There  seems  to  be  little  authority  ex- 
cept Denny  v.  Board  of  Equalization, 
ante,  285,  directly  on  the  question  of 
domicil  or  residence  for  taxation  as  af- 
fected by  the  purpose  to  obtain  school 
facilities.  That  case  illustrates  well  the 
prominency  in  determining  any  ques- 
tion, of  domicil  of  the  question  of  intent. 
It  is  said  in  14  Cyc.  838,  that  domicil  of 
choice  is  entirely  a  question  of  residence 
and  intent,  and  that  both  must  concur  in 
order  that  the  domicil  may  be  deemed 
established.  It  is  because  of  the  lack 
usually  of  intent  to  establish  a  domicil 
in  the  new  location  that  one  going  to  a 
particular  town  or  school,  either  as  a 
teacher,  student,  or  parent,  for  educa- 
tional purposes,  cannot  be  considered  as 
having  thereby  effected  a  change  of 
domicil. 

It  has  been  said  that,  in  general,  ''an 
intent  to  change  one'd  domicil  and  place 
of  abode  is  not  so  readily  presumed  from 
a  residence  at  a  public  institution  for  the 
purposes  of  education,  for  a  given  length 
of  time,  as  it  would  be  from  a  like  re- 
moval from  one  town  to  another  and  re- 
siding there  for  the  ordinary  purposes 
of  life;  and  therefore  stronger  facts  and 
circumstances  must  concur  to  establish 
the  proof  of  change  of  domicil  in  the 
one  case  than  in  the  other."  Opinion  of 
Justices  (1643)  5  Met.  (Mass.)  687. 

And  it  was  held  in  Opinion  of  Jus- 
tices (Mass.)  supra,  that  the  mere  fact 
that  one  goes  to  a  public  institution,  and 
there  resides  for  the  purpose  of  educa- 
tion, will  not  of  itself  necessarily  change 
his  domicil  for  the  purpose  of  voting 
and  taxation;  but  the  question  of  domi- 
cil for  these  purposes  is  one  of  fact,*  de* 
pending^  on  all  the  circumstances  con. 
nected  with  such  residence. 

So,  the  fact  that  a  student  at  college 

has  his  means  of  support  from  another 

place    is    a    circumstance    which,    with 

other  evidence,  may  bear  on  the  ques* 

tion  of  domicil  for  purposes  .of  taxation 

and  voting,  but  is  not  determinative  ol 
L.R.A.1917A. 


the  domicil,  and  may  in  some  instances 
be  immaterial.  (Mass.)  Ibid. 

Where,  on  the  death  of  his  parents,  a 
minor,  nine  years  old,  went  to  live  with 
a  relative  in  another  school  district  and 
continued  to  live  there  until  attaining 
his  majority,  being  enrolled  in  the  lat- 
ter district  and  enjojdng  the  privileges 
of  other  school  children  therein,  it  was 
held  that,  for  the  purpose  of  determin- 
ing the  district  entitled  to  the  school 
taxes  on  his  estate,  there  had  been  a 
change  of  domicil,  and  that  the  fact  that 
the  minor  was  regularly  returned  as  a 
taxpayer  in  the  district  of  his  parents' 
former  domicil  was  insufficient  to  estab- 
lish a  residence  or  domicil  in  that  dis- 
trict, or  to  prevent  a  change  of  resi- 
dence or  domicil  on  the  part  of  the 
minor  after  the  parents'  death.  State 
ex  rel.  Brown  v.  Hamilton  (1907)  202 
Mo.  377,  100  S.  W.  609. 

As  somewhat  analogous  to  cases  deal- 
ing with  the  question  of  domicil  or  resi- 
dence for  taxation,  as  affected  by  a  pur- 
pose to  obtain  school  facilities,  attention 
is  called  to  the  case  of  Gran  by  v.  Am- 
herst (1810)  7  Mass.  1,  where  the  ques- 
tion was  whether  a  pauper  had  acquired 
a  settlement  in  a  town  so  as  to  render  it 
liable  for  his  support;  and  it  was  held 
that,  within  the  meaning  of  a  statute  re- 
quiring two  years'  residence  in  a  town 
in  order  to  acquire  a  settlement  therein, 
the  residence  of  one  who  owned  a  free- 
hold of  the  requisite  value  in  a  certain 
town  and  resided  therein  for  more  than 
a  year,  when  he  became  a  student  in  col- 
lege in  another  place  for  four  years, 
spending  his  vacations  in  the  town  where 
his  property  was  located  and  continuing 
his  residence  therein  on  completing  his 
college  course,  was  in  the  town  during 
the  time 'he  was  at  the  college. 

The  question  as  to  what  constitutes 
residence  entitling  a  ehild  to  the  privi- 
leges of  the  public  schools  is  considered 
in  notes  in  26  L.B.A.  581 ;  36  L.B. A. 
(N.S.)  341;  and  51  L,R.A.(N.S.)  234. 

And  aa  to  change  of  domicil  as  af- 
fected by  removal  for  benefit  of  health, 
see  note  to  Pickering  v.  Winch  (1906) 
48  Or.  500,  9  L.R.A.(N.S.)  1159,  87  Pac. 
763.  R.  E.  H. 


KLUTTS  r.  JONES. 
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WILLJAM  B.  KLUTTS  et  al.,  Appts., 

V. 

M06E8  B*  JONES,  Treasurer,  et  al. 
{^  N.  M.  -~,  158  Pao.  490.) 

DcMnicIl  -"  unmarried  woman. 

"Residence"  is  largely  a  question  of  in- 
tention. Hence,  where  an  unmarried  woman, 
over  twenty-one  years  of  age,  who  is  de- 
pendent upon  her  own  earnings  for  her  sup- 
port, accepts  employment  in  the  publie 
schools  of  a  given  town  and  takes  up  her 
residence  therein,  with  the  intention  of  re- 
maining there  and  making  such  town  her 
home  so  long  as  she  receives  employment 
there,  or  until  she  has  an  opportunity  to 
better  her  condition  in  life  by  accepting  a 
more  lucrative  position  in  some  other  place, 
she  18  a  resident  of  such  town  or  voting  pre- 
cinct in  which  she  lives,  and,  other  require- 
ments of  the  law  not  prohibiting,  she  is  en- 
titled to  vote  at  an  election  in  such  district 
to  determine  whether  bonds  shall  be  voted 

for  a  school  buildii^g. 

For  other  cases^  see  Bonds,  III.  6,  5,  in  Dig, 


I- 62  y.  8. 


(June  18,  1016.) 


APPEAL  by  plaintiffs  from  a  judgment 
of  the  District  Court  foi  Roosevelt 
County  in  defendants'  favor  in  an  action 
brought  to  enjoin  the  defendant  treasurer 
from  negotiating  and  selling  certain  bonds 
issued  by  the  directors  upon  an  alleged 
ill^al  eleetidi,  and  to  declare  the  bonds 
vcMd  and  canceled.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  li.  Reese  for  appellanls. 

Mr.  Jiimes  A.HaH,  for  appeliees: 

The  place  where  a  person  lives  is  pre- 
mimed  to  be  the  place  of  domioil  until 
facts  establish  the  contrary. 

2  Kent,  Com.  535;  Shepard  v.  Wright, 
113  N.  Y.  682,  21  N.  E.  724. 

Residence  is  a  fact  depending  npon  out- 
ward acts  and  intention  upon  tfan  part  of 
the  voter. 

McCrary,  ElectMOs,  §  62. 

The  casting  of  a  ballot  creates  the  pre- 
sumption that  the  person  voting  is  a  legal 
voter,  and  the  mere  fact  of  voting  in  a 
particular  prednct  goes  to  show  the  in- 
tentions of  a  voter  as  to  his  place  of  resi- 
dence. 

Berry  v.  HuU,  6  N«  M.  678,  30  Pac.  946w 

A  permanent  residence,  to  entitle  one  to 

Headnoteby  JRojjehtp,  Ch.  J. 

Note.  *-  For  going  to  another  state,  eonn^ 
try,  or  district  to  teach  school  or  preach, 
as'  eflfecting  a  change  of  domicll  or  resi- 
dence, see  annotation  following  this  case, 
post,  294. 
L.R.A.1917A. 


vote,  is  where  the  intended  voter  means 
to  abide  and  become  a  citizen  until  duty, 
business,  moral  obligation,  contract,  reso- 
lution, or  convenience  may  compel  him  to 
elect  a  new  home  as  place  of  domicil. 

15  Cvc.  291 ;  Price  v.  Price,  156  Pa.  617, 
27  AtL  291. 

When  the  circumstances  are  such  that 
a  man  may  claim  his  domicll  at  either 
one  of  two  places,  the  place  he  regards  as 
his  home  or  domicil  will  be  his  residence 
for  the  purpose  of  voting. 

Behrensmeyer  v.  Kreitz,  135  III.  591,  26 
N.  E.  704;  Hood's  Estate,  21  Pa.  106; 
Carey's  Appeal,  76  Pa.  201. 

Roberto,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

On  April  6,  1914,  an  election  was  held 
in  sdiool  district  No.  30,  Roosevelt  county. 
New  Mexico,  to  determine  whether  the 
bonds  of  said  district  in  the  sum  of  $6,000 
should  be  issued  for  the  purpose  of  build- 
ing a  schoolbouse  in  said  district.  In  the 
election  fifty-nine  votes  were  cast  and  counts 
ed  for  the  issuanee  of  the  bonds,  and  fifty- 
eight  votes  were  cast  and  counted  against 
the  issuance  of  the  bonds.  The  appellants, 
amoqg  other  things,  in  their  second  amend- 
ed oomplaint,  alleged  that  one  vote  east 
and  .counted  in  said  election  for  the  issn*- 
ance  of  the  bonds,  to  wit,  the  vote  of  WiUte 
Mae  Culberson,  now  Elliott,  waa  illegal, 
in  that  the  said  Willie  Mac  Culberson  was 
not  a  resident  of  the  said  school  district, 
and  was  not  a  qualiiied  voter  at  said  elec- 
tion; that  on  account'  of  said  illegal  vote 
the  majority  of  the  qualified  electors  and 
voters  of  said  district  did  not  vote  for  the 
issuance  of  the  bonds  in  said  district;  tliat 
the  result  of  the  election  as  declared  by  the 
directors  of  said  diatrict  was  erroneous  and 
illegal;  and  prayed  that  the  defendant 
treasurer  of  Roosevelt  county  be  enjoined 
from  negotiating  and  selling  the  bonds  is- 
sued by  the  directors  upon  said  election, 
and  th^t  the  bonds  be  declared  void  and 
canceled.  The  appellees  denied  that  the  vote 
of  said  Willie  Mae  Culberson  was  illegal, 
and  contended  tliat  she  was  a  resident  of 
said  district  at  the  time  of.  said  election, 
and  entitled  to  vote  therein.  This  issue 
was  tried  before  Hon.  John  T.  McClure, 
District  Judge,  sitting  within  and  for  Roose- 
velt county,  on  the  23d  day  of  June,  1015, 
and  resulted  in  a  finding  and  judgment  for 
the  defendants.  From  the  judgment  of  the 
district  court  the  appellants  have  prosecuted 
this  appeal. 

The  only  question  of  inquiry  on  the  appeal 
is  whether  or  not  the  vote  of  Willie  Mae 
Culberson  was  illegal.  The  sole  question 
to  be  determined  by  this  appeal  Is  as  to 
whether  there  is  substantial  evidence  to  sup- 
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port  the  .  finding  of  th^  trial  court  tjiat 
Willie  Mae  Culberson,  now  Elliott,  waa,  at 
the  time  of  such  election,  a  qualified  elector 
of  the  Taiban  voting  precinct.  In  the  case 
of  Kluttfl  y.  Jones,  20  N.  M.  230,  148  Pac. 
494,  the  question  of  the  right  of  women 
possessing  the  qualifications  required  by  § 
1,  art,  7,  of  .the  Constitution,  to  vote  at 
elections  held  for  the  purpose  of  voting 
bonds  foz'  the  construction  of  a  school  build- 
ing, was  resolved  in  the  affirmative.  The 
question  here  for  determination  is,  Had 
Willie  Mae  Culberson  "resided"  within  the 
Taiban  voting  precinct  tlxirty  days  prior 
to  this  election,  for  it  is  conceded  that  she 
had  resided  within  the  state  for  one  year 
and  within  the  county  of  Koosev^H  «iaety 
days,  as  required  by  said  §  1,  art.  7,  of 
the  Constitution.  The  evidenee  shows  that 
she  was  more  than  twenty-one  years  of  agu 
in  September,  1913,  at  which  time  she  signed 
a  contract  with  the  directors  of  such  school 
district  to  teach  the  Taiban  school  for  the 
term  beginning  in  September,  1913;  thst 
she  had,  for  four  years  prior  thereto,  at- 
tended the  Normal  University  at  Las  Vegas, 
New  Mexico,  her  tuition  and  board  having 
been  provided  for  by  her  parents.  She  says 
that  when  she  contracted  to  teach  at  the 
Taiban  school,  she  took  up  her  residence 
at  Taiban,  intending  to  make  that  place 
her  pei-manent  home,  so  long  as  she  was 
there  employed.  When  she  went  to  Taiban 
she  took  all  of  her  personal  belongings  with 
her,  and  says  that  she  did  not  expect  to 
call  upon  her  parents  for  further  financial 
assistance.  In  other  words,  she  intended 
to  make  her  own  living,  and  did  not  expect 
to  contribute  toward  the  support  of  her 
father's  family  or  to  receive  aid  from  them. 
She  became  ill  with  typhoid  fever  shortly 
after  she  went  to  Taiban,  and  was  taken 
to  Por tales  by  her  mother  while  uncon- 
scious, and  was  there  cared  for  until  she 
recovered,  which  was  apparently  sometime 
in  November.  While  she  was  in  Porta  les 
an  election  was  held  for  the  purpose  of 
locating  a  county  high  school,  in  which  both 
Portales  and  Taiban  were  seeking  to  secure 
such  school.  She  worked  at  the  polls  dur- 
ing the  day  for  the  location  of  said  school 
at  Taiban,  but  did  not  vote,  although  asked 
to  do  so,  because,  she  stated,  that  her  resi- 
dence was  in  Taiban,  and  she  had  no  right 
to  vote  in  Portales.  In  the  summer  of  1914 
she  visited  her  parents  in  Portales  for  a 
week  or  so,  and  then  went  to  Las  Vegas  to 
attend  the  summer  normal,  returning  to  Tai- 
ban in  August  or  September,  and  teaching 
school  there  the  following  term.  She  was 
married  in  Taiban,  at  her  home  there,  to 
a  Mr.  Elliott,  and  after  her  marriage  she 
went  with  her  husband  to  his  home  in 
L.R.A.19nA. 


,  Chavez  co)Mitj(..  ^h^  |i^ve  .ail&>rd^  suh^n- 
tial  evidence  of  the  fact  that  the  voter  In 
question  was  legally  entitled  to  vote  at  aifch 
election,  and  the  finding  of  the  trial  court 
in  this  regaa'd  will  not  be  dis|;urbed  bere. 

Appellants  argue  that  because  the  witness 
testified  that  she  did  not  intend  to  remain 
in  Taiban  should  she  find  a  situation  in 
some  other  place 'that  suited  her  t)ett*r,  dr 
should  she  fail  to  secure  employment'  in 
the  schools  at  that  place,  she  was  not  a  resi- 
dent of  such  voting  precinct  witliin  the 
meaning  of  the  Constitution.  This  is  the 
extreme  view,  which  finds  some  support  in 
the  earlier  cases.  In  the  case  of  Berry  v. 
Wilcox,  44  Neb.  82,  48  Am.  St.  Rep.  706, 
62  N.  W^  249,  the  court  says;  **The  older 
cases  and  some  of  the  modem  ones  require 
as  an  essential  element  the  animus  manendi, 
and  construe  this  term  as  meaning  an  in- 
tention of  always  remaining.'* 

In  this  ease,  the  question  was  as  to 
whether  or  not  a  student  at  an  institution 
of  learning  was  a  resident  of  the  town  in 
which  such  institution  was  located,  and  en- 
titled to  vote  at  elections  held  there.  The 
opinion  is  so  instructive  upon  the  point 
here  raised  that  we  quote  at  length  there- 
from : 

"That  what  plaoe  is  any  one's  domicil 
is  a  question  of  fact;  that  if  a  student  hare 
a  father  living;  if  he  remain  a  member  of 
his  father's  family;  if  he  return  to  pass  his 
vacations;  if  he  be  maintained  by  his  fa-" 
ther, — ^these  are  strong  circumstances  repel- 
ling a  presumption  of  a  change  of  domicil. 
But  if  he  be  separated  from  his  father's 
family,  not  maintained  by  him;  if  he  re- 
move to  a  coll«ge  town  andtaka  up  his 
abode  there  without  intending  to  return 
to  his  former  domicil, — these  are  circum- 
stances more  or  less  conclusive  to  show  the 
acquisition  of  a  domicil  in  the  town,  where 
the  college  is  situated.  The  same  view  \va3 
taken  in  Sanders  v.  G^tchell,  76  Me<  158, 
49  Am.  vKep.  606.  The  supreme  court  of 
Ohio,  quoting  Story's  definition  of  domicil, 
adds:  'It  is  not,  however,  necessary  that 
he  should  intend  to  remain  there  for  all 
time.  If  he  lives  in  a  place  with  the  in- 
tention of  remaining  for  an  indefinite  period 
of  time  as  a  place  of  fixed  pr/etent  domicil, 
and  not  as  a  place  of  temporary  establish- 
ment, or  for  mere  transient  purposes,  it  is, 
to  all  intents  and  for  all  purposes,  his  reel* 
denee.'    Sturgeon  v.  Kort^,  S4  Ohio  St.  525. 

"In  Dale  v.  Irwin,  78  III.  170,  the  court 
said:  'What  is  "a  permanent  abode?" 
Must  it  be  held  to  be  an  abode  which  the 
party  does  not  intend  to  abandon  at  any 
future  time?  This,  it  seems  to  us,  would 
be  a  definition  too  stringent  for  a  country 
whose  people  and  characteristics  are  ever 
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on  the  change.  J^o  man  in  aclive  life  in 
this  state  can  say,  wherever  lie  may  be 
placed,  This  is  and  ever  shall  be  my  perma- 
nent abode.  It  would  be  safe  to  say  a  per- 
manent abode,  in  the  sense  of  the  statute, 
means  nothing  more  than  a  domicil,  a  home, 
which  the  party  is  at  liberty  to  leave,  as 
interest  or  whim  may  dictate,  but  without 
any  present  intention  to  change  it.' 

"These  authorities,  we  think,  present  the 
law  In  itfl  true  aspect.  The  fact  that  one 
18  a  student  in  a  university  does  not  of 
itself  entitle  him  to  vote  where  the  univer- 
sity is  situated,  nor  does  it  prevent  his  vot- 
ing there.  He  resides  where  he  has  his 
estiiblished  home,  the  place  where  he  ig 
habitually  present,  and  to  which,  when  he 
departs,  he  intends  to  return.  The  fact 
that  he  may,  at  a  future  time,  intend  to 
remove,  will  not  necessarily  defeat  his  resi- 
dence before  he  actually  does  remove.  It 
is  not  necessary  that  he  should  have  the 
intention  of  always  remaining,  but  there 
must  coexist  the  fact  and  the  intention  of 
making  it  his  present  abiding  place,  and 
there  must  be  no  intention  of  presently  re- 
moving." 

The  case  of  Pedigo  v.  Grimes,  113  Tnd. 
148,  13  N.  E.  700,  in  which  Judge  Elliott 
wrote  ttie  opinioa  c^  the.ooaii,  it  al^o 
instructive.     The  court  says: 

**It  is  said  by  appellant's  counsel  that, 
'to  eflfect  a  change  of  domicil,  there  must 
be  intention  and  act  unite<l, — the  fact  of 
residence  and  the  intention  of  remaining.' 
In  support  of  this  proijosition,  counsel  cite 
McCrary,  Elections,  39,  40;  Cooley,  Const. 
I-im.  604;  2  Kent,  Com.  431;  Astley  v. 
Capron,  89  Ind.  167;  Culvertson  v.  Floyd 
Cotmty,  62  Ind.  361;  McCollem  v.  White, 
23  Ind.  43;  Maddox  v.  State,  32  Ind.  111. 
The  counsel's  statement  is  doubtless  an 
accurate  one,  but  here  the  intention  and  tlie 
act,  as  the  trial  court  found,  did  unite,  and 
we  think  this  finding  is  fully  sustained  by 
the  testimony  before  the  court.  It  is  not 
necessary,  however,  that  there  should  be 
an  intention  to  remain  permanently  at  the 
chosen  domicil;  it  is  enough  if  it  is  for  the 
time  the  home  of  the  voter  to  the  exclusion 
of  other  places.  Judge  Cooley  says:  *A 
person's  residence  is  the  place  of  his  domicil, 
or  the  place  whore  his  residence  is  fixed, 
without  any  present  intention  of  removing 
therefrom.'  Cooley,  Const.  Lim.  5th  ed.  754. 
Judge  Story  makes  substantially  the  same 
statement  of  the  rule.    Story,  Confl.  L.  §  43. 

*In  the  case  of  Cessna  v.  Meyers,  Smith, 
Elect.  Cas.  60,  reported  and  strongly  ap- 
proved by  Judge  McCrary,  it  was  said:  *A 
man  may  acquire  a  domicil,  if  he  be  per- 
sonally present  in  a  place  and  elect  that 
as  his  home,  even  if  he  never  design  to 
L.RA.1917A. 


remain  there  always,  but  design  at  the  end 
of  some  short  time  to  remove  and  acquire 
another.  A  clergj-man  of  the  Methodist 
Church  who  is  settled  for  two  years  may 
surely  make  his  home  for  two  years  with 
his  flock,  although  he  means,  at  the  end  of 
that  period,  to  remove  and  gain  another.' 
McCrary,  Elections,  p.  498;  Id.  §  38.  This 
principle  was  applied  to  the  case  of  a 
student  of  Andover  College,  in  Putnam  v. 
Johnson,  10  Mass.  488,  where  it  was  said: 
*A  residence  at  a  college  or  other  seminary^ 
for  the  purpose  of  instruction,  would  not 
confer  a  right  to  vote  in  the  town  where 
such  an  institution  exists,  if  the  student 
had  not  severed  himself  from  his  father*s 
control,  but  resorted  to  his  huus'e  as  a  home, 
and  continued  luider  his  direction  and 
management.  But  such  residence  will  give 
a  right  to  vote  to  a  citizen  not  under  pupil- 
age, notwitli standing  it  may  not  be  his  ex- 
pectation to  remain  there  forever.'  In  this 
instance,  the  citizens,  having  taken  up  a 
residence  in  Bloomington  and  having  no 
other  home,  were  entitled  to  vote  there, 
although  they  may  not  have  intended  to 
remain  there  always.  It  is  frequently  said 
in  the  books  that  a  man  must  have  a  home 
somewhere,  and  it  is  agreed  that  this  home 
is  at  tW.  pbm^  wkefte  ka  Is  famUly  ipnt^t 
with  the  intention  of  making  i^b  his  domicil, 
although  he  may  have  in  view  a  change 
of  residence  at  some  future  time.  Cooley, 
Const.  Lim.  754;  McCrary,  Elections,  §  39." 

These  authorities  dispose  of  appellants' 
contention  in  this  case.  Were  this  not  the 
true  rule,  many  people  in  this  state  would 
be  deprived  6f  the  right  to  vote.  Take,  for 
example,  a  railroad  employee  who  is  sent 
by  the  company  from  place  to  place  as  his 
services  are  required,  could  it  be  said  that 
he  was  not  entitled  to  vote  in  a  given  place 
where  he  was  employed,  and  where  he  lived, 
and  had  resided  for  the  requisite  time,  be- 
cause, perchance,  he  expected  at  some  future 
time  to  be  assigned  to  some  other  place? 
Another  example  is  afforded  by  Methodist 
ministers,  referred  to  in  the  excerpt  from 
McCrary  on  Elections.  It  is  commonly 
known  that  they  are  only  assigned  to  a 
given  charge  for  a  period  of  one  year,  at 
the  end  of  which  period  they  may  be  reas- 
signed to  some  other  charge  or  returned 
to  the  same  one.  Certainly  th^  can  have 
no  present  intention  of  making  the  place  of 
their  assignment  their  permanent  home, 
but  they  do  intend,  as  did  the  witness  in 
this  case,  to  make  the  plaoe  of  their  work 
their  home  until  some  event  transpires 
which  works  a  change  of  residence. 

The  question  of  whether  a  person  is  a 
resident  of  one  place  or  another  is  largely 
a  question  of  intention,  and,  where  the  in- 
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tention  and  the  acto  of  the  party  are  in 
accord  with  the  fact  of  residence  in  a  given 
place,  there  can  be  no  doubt  of  the  fact 
that  such  party  is  a  bona  fide  resident  of 
the  place  where  he  intends  to  and  does 
reside,  and  that  he  lias  tlie  right  to  exercise 
all  the  rights  and  privileges  accorded  actual 
residents  of  such  place,  provided  he  comes 
within  the  provisions  of  the  law  regulating 
such  rights.  Here  the  voter's  Intention  was 
to  make  Taiban  her  home.  She  was  over 
twenty-one  years  of  age,  and  was  making 
her  own  way  in  the  world.  She  had  the 
right  to  select  the  place  of  her  choice  as 
her  home.  Under  the  law  she  owed  no 
further  duty  to  her  parents,  nor  they  to 
her.  She  was  free  to  make  her  home  where 
she  chose,  and,  having  elected  to  live  in 
Taiban  as  her  home,  and  claiming  none 
other,  she  had  the  right  to  vote  in  the  elec- 
tion held,  because  she  came  within  all  the 
other  provisions  of  the  law  regulating  the 
right  to  vote. 

Coimsel  for  appellant  argues  that  the 
voter's  testimony  was  overcome  by  the  evi- 
dence of  the  witness  Wheeler,  who  was  the 
railroad  ticket  agent  at  Taiban,  who  testi- 
fied   that    upon    one    occasion,    when    Miss 


Culberson  had  completed  a  school  term  at 
Taiban,  she  asked  for  a  ticket  to  Portales, 
and,  in  reply  to  an  inquiry  as  to  where  she 
was  going,  replied,  '^I  am  going  home." 
But  this  proves  notliing,  for  it  is  very  com- 
mon for  men  and  women  who  have  families, 
and  have  long  had  an  established  residence 
at  some  other  place,  to  say  they  are  "going 
home"  when  speaking  of  an  intended  visit 
to  father  and  mother,  or  to  the  "old  home 
place."  Upon  the  occasion  referred  to  the 
daughter  went  to  Portales  and  visited  her 
father  and  mother  for  three  or  four  daya, 
and  then  went  on  to  Las  Vegas,  where  she 
attended  the  normal  school  during  the  sum- 
mer term.  After  the  school  term  there  was 
Completed  she  again  spent  a  week  or  so 
with  her  parents,  and  then  returned  to 
Taiban,  where  she  resumed  her  work  of 
teaching. 

The  evidence  in  this  case  amply  justified 
the  finding  by  the  trial  court  that  Miss 
Culberson,  now  Mrs.  Elliott,  was  a  duly 
qualified  voter  at  such  election,  and  the 
judgment  must  be  affirmed;  and  it  is  ao 
ordered. 

Hanna  and  Parker,  JJ.,  concur. 


Annotation — Going  to  another  state,  opuntyy  or  district  to  teach  school  or 
preachy  as  effecting  a  change  of  domidl  or  residence. 


Earlier  cases  on  this  question  are 
collected  in  a  note  to  Dignam  v.  Shaff, 
22  L.R.A.(KS.)  996.  In  general,  it  is 
stated  therein  that  the  question  whether, 
by  going  into  another  state,  county,  or 
district  for  the  purpose  of  teaching  or 
preaching,  one  loses  his  domicil  or  resi- 
dence, or  in  other  words  gains  a  new 
one,  is  largely  a  question  of  fact,  with 
the  element  of  intention  prominently 
entering  therein. 

Klutts  v.  Jones,  ante,  291,  lays  down 
a  logical  rule  that  a  residence  for  pur- 
poses of  voting  may  be  acquired  by  an 
unmarried  teacher  in  the  town  in  which 
she  accepts  employment,  where  she  is 
dependent  upon  her  own  earnings  for 
support,  and  intends  to  make  that  town 
her  home  so  long  as  she  receives  em- 
ployment there  or  until  she  has  an  op- 
portunity to  accept  a  better  position;  in 
other  words  that  the  acquisition  of  a 
domicil  for  voting  purposes  is  not  pre- 
vented by  the  fact  that  the  teacher's 
intention  to  make  the  place  of  pursuing 
her  vocation  her  home  is  subject  to  the 
possibility  that  at  some  future  time  she 
may  find  a  better  position  in  another 
place  or  fail  to  secure  employment  in 
the  place  in  question,  in  either  of  which 

events  her  intention  is  not  to  remain  in^ 
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the  town  in  which  she  is  at  present  em- 
ployed. This  rule  appears  to  be  fully 
supported  by  the  authorities  cited  in  the 
opinion  dealing  with  the  question  of 
residence  of  students  for  purposes  of 
voting. 

Under  a  statute  providing  that  a  per- 
son shall  be  deemed  to  have  a  domicil 
for  voting  purposes  where  he  has  his 
principal  establishment,  it  was  held  in 
Jodoin  V.  St.  Hyacinthe  (1912)  Rap. 
Jud.  Quebec,  43  C.  S.  123,  that  the  domi- 
cil of  members  of  a  Catholic  Brother- 
hood engaged  in  teaching  in  a  school 
should  be  deemed  to  be  the  place  where 
the  Brotherhood,  and  not  the  school,  is 
located. 

And  under  the  same  statute,  it  was 
held  in  Demers  v.  St.  Nicolas  (1913) 
Rap.  Jud.  Quebec.  43  C.  S.  321.  thai  an 
unmaiTied  teacher  who  occupies  rooms 
in  a  town  in  order  to  be  near  the  school, 
but  who  passes  his  vacations  with  his 
parents  in  another  municipality,  in 
which  he  formerly  had  his  domicil,  who 
keeps  there  a  room  at  his  disposal,  and 
declares  that  he  never  intended  to 
change  his  domicil,  is  legally  enrolled 
upon  the  electoral  list  of  the  latter  mu- 
nicipality. 

The  question  arose  in  Re  Riley  (1914) 
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86  Misc.  628,  148  K.  T.  Supp.  623,  in  a 
proceeding  to  determiAe  whether  an  es- 
tate of  a  deeedent  was  exempt  from  tax- 
ation in  New  York,  whether  the  domicil 
of  the  decedent,  who  was  a  bishop  of 
the  Episcopal  Church,  in  charge  of  th^ 
American  branch,  of  that  church  in  Hex- 
ioo,  was  in  the  latter  country  or  in  New 
York.  In  his  will  the  decedent  described 
himself  as  ^^now  of  the  city  of  New 
York,  but  for  many  years  a  resident  of 
the  eity  of  Mexico,"  and  in  a  codicil 
thereto,  executed  two  years  after  the 
will,  as  ''of  New  York,  bishop  in  the 
Mexican  branch  of  that  church."  It  was 
found  that  notwithstanding  the  recitals 
in  the  will,  ''now  of  the  city  of  New 
York,"  and  in  the  codicil,  "of  New 
York,"  the  domicil  of  the  decedent  was 


in  Mexico,  in  view  of  the  fact«  that 
for  many  years  prior  to  the  making  of 
the  will  he  was  a  resident  of  that  coun- 
try>  that  his  life  work  was  there,  and  he 
spent  but  little  time  elsewhere,  and  that 
after  making  the  codicil  he  returned  to 
Mexico,  where  ■  he  died  thirteen  years 
later. 

As  to  acquiring  residence  as  a  voter 
while  attendii^  school  or  public  insti- 
tution, see  notes  to  Wolcott  v.  Holcomb, 
23  L«B.A.  215,  and  People  v.  Osborne, 
40  L.R.A.(N.S.)  168. 

And  as  to  domicil  or  residence  for 
taxation  as  affected  by  purpose  to  ob- 
tain school  facilities,  see  note  to  Denny 
V.  Board  of  Ek^ualization,  ante,  285.  See 
also  other  annotation  therein  referred 
to.  B.  E.  H. 


FMTED  STATES  SVI'RKME  COURT.  | 
WALTER  J.  CAREY,  Appt., 

V. 

E.  REEDER  DOXOHUE,  Trustee  in  Bank- 
ruptcy of  John  £.  Humphreys,  et  al. 

(240  U.  S.  430,  60  L.  ed.  726,  36  Sup.  Ct. 

Rep.  386.) 

Bankruptcy  —  preferential  transfers  — 
coniputlngr  four  months*  period  — 
when  Is  rcHH>rdinff  '^required." 

The  recording  of  a  conveyance  by  an  in* 
solvent  is  not  '^required''  by  law,  within  the 
meaning  of  the  provisions  of  the  bankrupt 
act  of  July  1,  1898,  §  60a,  as  amended  by 
the  act  of  February  5,  1903,  and  §  60b,  as 
amended  by  the  act  of  June  25, 1910,  avoiding 
preferential  transfers  by  an  insolvent  record- 
ed or  registered  within  four  months  before 
the  bankruptcy  proceedings  are  begun,  if 
by  law  recording  or  regiatering  ia  required, 
where,  under  the  applicable  local  law,  the 
failure  to  record  a  deed  does  not  render  it 
invalid  as  to  the  grantor's  creditors,  but 
only  as  to  subsequent  bona  fide  purchasers 
without  notice. 
For  other  cases,  see  Bankruptcy,  II,  h,  2,  h, 

in  Dig.  1-62  N.  8. 

(March  13,  1916.) 

APPEAL  by  defendant  from  a  decree  of 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Sixth  Circuit,  affirming  on  a 
second  appeal  a  decree  of  the  District  Court 
for  the  Southern  District  of  Ohio,  setting 

Note. —  The  decision  in  Cabet  v.  Dono- 
HUE  settles  the  question  discussed  in  the 
notes  to  First  Nat.  Bank  v.  Connett,  5 
L.R.A.  (N.S.)  148,  and  Loeser  v.  Savings 
Deposit  Bank  &  T.  Co.  18  L.R.A.(N.S.) 
1233.  It  is  therefore  not  necessary  to  cite 
the  intervening  cases  on  tliis  question.  They 
are  referred  to  in  the  above  opinion. 
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aside  in  favor  of  plaintiff  a  oonr^^noe 
made  by  John  E.  Humphreys,  bankrupt. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Moriaon  R.  Walte  and  John 
Randolph  Schlndel,  for  appellant: 

In  Ohio  a  deed  is  good,  although  unre- 
corded, against  all  except  bona  fide  pur- 
diasers  without  notiee. 

Irvin  y.  Smith,  17  Ohio,  226;  Wright  t. 
Franklin  Bank,  69  Ohio  St.  80,  51  X.  £. 
876;  Kemper  v.  Campbell,  44  Ohio  St.  210, 
6  N.  £.  566;  Blackburn  ▼.  Blackburn,  8 
Ohio,  81. 

Congress,  in  enacting  §$  60a  and  60b  of 
the  bankruptcy  act  must  have  had  in  mind 
the  status  given  to  a  trustee  in  bankruptcy 
by  §  47a,  cl.  2,  and  meant  that  those  in- 
struments were  by  law  required  to  be  re*  . 
corded  or  registered  which  would  otherwise 
be  unavailing  against  the  trustee  in  bank- 
ruptcy having  that  status. 

Re  Hunt,  139  Fed.  283;  Little  v.  HoUey- 
Brooks  Hardware  Co.  67  0.  C.  A.  46,  133 
Fed.  874;  Meyer  Bros.  Drug  Co.  v.  Pipkin 
Drug  Co.  89  C.  C.  A.  240,  136  Fed.  396 ;  Re 
Mcintosh,  80  C.  C.  A.  250,  150  Fed.  546; 
Re  Boyd,  130  C.  0.  A.  288.  213  Fed.  774; 
Rydberg  v.  Smith,  110  C.  C.  A.  68,  188  Fed. 
196;  Re  Klein,  116  C.  C.  A.  603,  197  Fed. 
241;  Re  Mosher,  224  Fed.  739. 

Messrs.  E.  R.  Donohue,  David  Davia, 
and  W.  G.  Dnrrell,  for  appellees: 

Failure  by  Carey  from  August  6,  1910, 
to  November  15,  1910,  to  record  the  deed, 
was,  of  itself,  so  far  as  the  creditors  of  the 
bankrupt  are  concerned,  fraudulent. 

Clayton  v.  Exchange  Bank,  57  C.  0.  A. 
656,  121  Fed.  630,  191  U.  S.  567,  48  L.  ed. 
305,  24  Sup.  Ct.  Rep.  840;  Re  Beckhaua, 
100  C.  C.  A.  661,  177  Fed.  141 ;  Loeser  v. 
Savings  Deposit  Bank  &  T.  Co.  18  L.R.A. 
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(N.S.)  1233,  78  O.  C.  A.  597,  148  Fed. 
975;  English  v.  Ross,  140  Fed.  630;  Ragan 
V.  Donovan,  189  Fed.  138  ■,  Mattley  v.  Gies- 
ler,  110  C.  C.  A.  90,  187  Fed.  970;  Dulany 
V.  Morse,  39  App.  D.  C.  623;  First  Nat. 
Bank  v.  Connett,  5  L.R.A.(N.8.)  148,  73 
C.  C.  A.  219,  142  Fed.  33;  Carey  v.  Dono- 
hue,  126  C.  C.  A.  254,  209  Fed.  328. 

Mr.  Justice  Hughes  delivered  the  opin- 
ion of  the  tjourt: 

This  suit*  was  brought  by  a  trustee  in 
bankruptcy  to  set  aside  a  transfer  made 
by  the  bankrupt  of  certain  real  estate. 
I'pon  appeal  from  a  decree  in  favor  of  the 
trustee,  it  was  Jield  by  the  circuit  court  of 
appeals  that  the  case  had  been  tried,  and 
the  decree  was  bused,  upon  the  theory  of 
preference  voidable  under  the  bankruptcy 
act,  and  for  the  purpose  of  appropriate 
amendment  to  conform  the  bill  to  the  proof, 
the  decree  was  reversed  and  the  cause  was 
remanded.  126  C.  C.  A.  254,  209  Fed.  328. 
The  amendment  was  made  accordingly,  and 
the  decree  was  re-entered  and  affirmed.  129 
C.  C.  A.  684,  213.  Fed.  1021. 

The  petition  in  involuntary  bankruptcy 
was  filed  on  January  3,  1911,  and  the 
adjudication  was  had  on  January  24,  1011. 
The  following  facts  appear  from  the  find- 
ings: On  August  6,  1910,  John  E.  Humph- 
reys (the  bankrupt)  executed  and  deliv- 
ered to  Walter  J.  Carey  (the  appellant) 
the  deed  in  question w  It  was  left  for  record 
on  November  15,  1910,  with  the  recording 
officer  of  the  proper  county,  and  was  re- 
corded. Humphreys  was  insolvent  at  the 
time  of  the  exeeution  of  the  deed,  and  Carey 
at  that  time  had  reasonable  cause  to  believe 
that  such  transfer  to  him,  if  made,  would 
effect  a  preference,  being  given  in  payment 
of  an  antecedent  debt.  On  December  31, 
1910,  Carey  conveyed  the  property  to  inno* 
cent  purchasers,  this  deed  being  left  for 
record  on  January  3,  1911.  It  was  held 
that  the  latter  convey anoe  placed  the  prop- 
erty itself  beyond  the  reach  of  the  court; 
and  judgment  was  given  in  favor  of  the 
trustee  and  against  Carey  for  the  value 
of  the  property  as  found  by  a  jury,  with 
provision  for  the  payment  by  the  trustee 
to  the  wife  of  the  bankrupt  of  the  estimat- 
ed vahie  of  her  inchoate  ri^t  of  dower. 

We  are  not  concerned  with  the  provisions 
of  the  Ohio  statute  relating  to  preferences 
(General  Code,  §§  11,104,  11,106),— a  stat- 
ute  which  provides  a  different  test  of  lia* 
bility  from  that  of  §  60  1  of  the  Federal 


act  ptirusant  to  >^'hich  the  recovery  was 
had.  (126  C.  C.  A.  254,  209  Fed.  pp.  331, 
332.)  The  sole  question  presented  for  the 
consideration  of  this  court  is  whether  the 
deed  executed  by  the  bankrupt  was  one 
which  was  "required"  to  be  recorded  within 
the  meaning  of  this  section.  If  it  was  not, 
there  could  be  no  recovery  of  the  property 
under  §  60,  as  the  deed  was  executed  and 
delivered  more  than  four  months  before 
the  petition  in  bankruptcy  was  filed.  If 
the  deed  was  required  to  be  recorded  in  the 
sense  of  the  statute,  it  is  clear  that  the 
trustee  was  entitled  to  recover,  as  the  re- 
cording was  within  the  four  months'  period 
and  the  other  conditions  of  recover v  were 
satisfied. 

Tlie  provision  for  the  recording  of  the 
deed  is  found  in  §  8543  of  the  General  Code 
of  Ohio,  which  follows  the  requirement  for 
the  recording  of  mortgages  and  powers  of 
attorney.    The  section  reads  i 

"Section  8543.  All  other  deeds  and  in- 
struments of  writing  for  the  conveyance  or 
encumbrance  of  lands,  tenements,  or  here- 
ditaments executed  agreeably  to  the  provi- 
sions of  this  chapter,  shall  be  recorded  in 
the  office  of  the  recorder  of  the  countv  in 
which  the  premises  are  situated,  and  until 
so  recorded  or  filed  for  record,  thev  shall 
be  deemed  fraudulent,  so  far  as  relates  to 
a  subsequent  bona  fide  purchaser  having, 
at  the  time  of  purchase,  no  knowledge  of 
the  existence  of  such  former  deed  or  instru- 
ment." 

Referring  to  this  section,  the  supreme 
court  of  Ohio  said  in  Dow  v.  Union  Nat. 
Bank,  87  Ohio  St.  173,  181,  100  N.  E.  328: 
"This  provision  of  the  statute  must  be  ac- 
cepted as  exclusively  defining  the  conse- 
quences which  follow  a  failure  to  file  a 
deed  for  record,  and  there  being  mere  neg- 
lect, unaccompanied  by  any  fraudulent  con- 
duct or  representation  on  the  part  of  the 
grantee,  no  riglit  can  accrue  to  anyone 
other  than  such  bona  fide  purchaser."  Ac- 
cordingly, it  was  held  that  the  mere  fail- 
ure to  record  a  deed  did  not  render  it 
invalid  as  to  creditors  of  the  grantor  al- 
though they  became  such  on  the  faith  of 
his  representation  that  he  was  still  the 
owner  of  the  property  conveyed.  This  de- 
cision applied  the  ruling  in  Wright  v. 
Franklin  Bank,  59  Ohio  St.  80,  92,  93,  51 
N.  E.  876,  where  it  was  said:  "Lands  held 
by  a  properly  executed  but  unrecorded  deed 
are  also  free  from  the  debts  of  the  grantor, 
whether    attempted    to    be    reached    in    an 


1  The  applicable  provisions  of  §  60  are  as 
follows : 

"Sec.  60.  Preferred  Creditors — a.  A  pei- 
son  shall  be  deemed  to  have  given  a  prefei- 
ence  if,  being  insolvent,  he  has,  within  four 
months  before  the  filing  of  the  petition,  or 
L.R.A.191 7  A. 


after  the  filing  of  the  petition  and  before 
the  adjudication,  procured  or  suffered  a 
judgment  to  be  entered  against  himself  in 
favor  of  any  person,  or  made  a  transfer  ot 
any  of  his  property,  and  the  effect  of  the 
enforcement  of  such   judgment  or  transfer 
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assignment  for  the  benefit  of  creditors  made 
by  him,  or  upon  an  attachment,  judgment, 
or  execution  against  liim.  Tlie  title  under 
^ch  a  deed  is  good  as  against  everything 
except  a  subsequent  bona  fide  purchaser 
without  notice.  .  .  .  Mortgages  so  exe- 
cuted, whether  on  an  estate  in  real  prop- 
erty or  on  only  an  interest  therein,  take 
effect  from  the  time  of  the  delivery  to  the 
recorder,  and  deeds  so.  executed,  conveying 
the  estate  or  only  an  interest  therein,  that 
is,  au  equity,  take  elTect  from  delivery,  ex- 
cept as  against  subsequent  bona  fide  pur- 
chasers without  notice,  and  as  against  such 
the  deed  must  be  also  recorded.'*  In  the 
present  case,  the  court  of  appeals  was  satis- 
fied that  in  equity  the  instrument  (which 
was  absolute  in  form)  should  be  treated  as 
a  mortgage,  but  the  court  did  not  think 
this  to  be  important  because  of  the  holding 
of  the  Ohio  court  that  an  instrument  in 
thia  form,  ^'unlike  a  legal  mortgage,  oper- 
ates upon  delivery  to  transfer  title  and  so 
is  required  to  be  recorded  as  a  deed.'*  126 
C.  C.  A.  260,  261,  209  Fed.  pp.  334,  335; 
Kemper  v.  Campbell,  44  Ohio  St  210,  218, 
6  X.  E.  566;  Wright  v.  Franklin  Bank,  59 
Ohio  St.  p.  95,  61  N.  E.  876;  Cole  v.  Mer- 
chants Nat.  Bank,  15  Ohio  C.  C.  (N.  S.) 
315,  347. 

Under  these  decisions,  then,  we  assume 
that  there  was  no  requirement  that  this  con- 
veyance should  be  recorded  in  order  to  give 
it  validity  as  against  any  creditor  of  the 
bankrupt,  whether  a  general  creditor,  or 
a  lien  creditor,  or  a  judgment  creditor  with 
execution  returned  unsatisfied;  that  is,  as 
against  any  class  of  persons  represented  by 
the  trustee  or  M'ith  whose  "rights,  remedies, 
and  powers"  he  was  to  be  deemed  to  be 
vested.  Bankruptcy  act,  §  47a.  This  fact, 
the  appellant  contends,  makes  recovery  im- 
possible under  §  60;  while  the  appellees  in- 
sist that  the  provision  in  the  interest  of 
subsequent  bona  Ude  purchasers  constitutes 
a  requirement  of  recording  which  entitles 
a  trustee  to  recover  for  the  benefit  of  cred- 
itors. With  respect  to  the  construction  of 
the  clause  in  question,  there  has  been  di- 


versity of  opinion  in  the  circuit  courts  of 
appeals.  In  the  sixth,  seventh,  and  eighth 
circuits,  the  view  has  been  taken  that  the 
word  "required"  refers  "to  the  character 
of  the  instrument  giving  the  preference'* 
without  regard  to  the  persons  in  whose 
favor  the  requirement  is  imposed;  that  is, 
if  the  transfer  is  required  to  be  recorded 
as  to  anyone,  the  trustee  may  recover  if  it 
has  not  been  recorded  more  than  four 
months  before  the  filing  of  the  petition  in 
bankruptcy.  See  Loeser  v.  Savings  Deposit 
Bank  &  T.  Co.  (C.  C.  A.  Sixth)  18  L.R.A. 
(N.S.)  1233,  78  C.  C.  A.  597,  148  Fed.  975, 
979,  (followed  by  the  decision  in  the  pres- 
ent case) ;  Re  Beckhaus  (C.  C.  A.  Seventh) 
100  C.  C.  A.  561,  177  Fed.  141  (see  Re 
Sturtevant  [C.  C.  A.  Seventh]  110  C.  C.  A. 
68,  188  Fed.  196);  First  Nat.  Bank  v. 
Connett  (C.  C.  A.  Eighth)  5  L.R.A.(N.S.) 
148,  73  C.  C.  A.  219,  142  Fed.  33,  36;  Matt- 
ley  V.  Giesler  (C.  C.  A.  Eighth)  110  C.  C. 
A^  90,  187  Fed.  970,  971.  A  different  con- 
clusion has  been  reached  in  the  second,  fifth, 
and  ninth  circuits.  See  Re  Boyd  (C.  C.  A. 
Second)  130  C,  C.  A.  288,  213  Fed.  774; 
Meyer  Bros.  Drug  Co.  v.  Pipkin  Drug  Co. 
(C.  C.  A.  Fifth)  69  C.  C.  A.  240,  136  Fed. 
396;  Re  Mcintosh  (C.  C.  A.  Ninth)  80  C. 
C.  A.  250,  150  Fed.  546;  also  Re  Hunt  (D. 
a  N.  Y.)   139  Fed.  283. 

In  its  original  form,  §  60  made  no  refer- 
ence to  record.  30  Stat,  at  L.  562,  chap. 
541,  Comp.  Stat.  1913,  §  9644.  The  four 
months  ran  from  the  time  of  the  giving  of 
the  preference,  and  if  this  period  had 
elapsed  when  the  bankruptcy  proceeding 
was  instituted,  there  could  be  no  recovery 
under  §  60,  whether  the  transfer  had,  or 
had  not,  been  recorded.  See  Humphrey  v. 
Tatman,  198  U.  S.  91,  49  L.  ed.  956,  25  Sup. 
Ct.  Rep.  567;  Rogers  v.  Page,  72  C.  C.  A. 
164,  140  Fed.  596,  599.  But  a  different  rule 
was  established  for  computing  the  time 
within  which  a  petition  in  bankruptcy 
might  be  filed.  In  §  3b,  it  was  provided 
that  the  four  mouths*  period  should  not 
expire  **until  four  mouths  after  ( 1 )  the  date 
of  the  recording  or  registering  of  the  trans- 


will  be  to  enable  any  one  of  his  creditors 
to  obtain  a  greater  percentage  of  his  debt 
than  any  other  of  such  creditors  of  the 
aame  cla«R.  Where  the  preference  consists 
in  a  transfer,  such  period  of  four  months 
almll  not  expire  until  four  months  after  the 
date  of  the  recording  or  registering  of  tlie 
transfer,  if  by  law  such  recording  or  regis- 
tering in  required.  [32  Stat,  at  L.  799,  800, 
chap.  487,  §  13,  Comp.  Stat.  1913,  §  9644.} 
"b.  If  a  bankrupt  shall  have  procured  or 
sufTered  a  judgment  to  be  entered  against 
him  in  favor  of  any  person  or  have  made  a 
transfer  of  any  of  his  property,  and  if,  at 
the  time  of  the  transfer,  or  of  the  entry  of 
the  judgment,  or  of  the  recording  or  regis- 
L.R.A.1917A, 


tering  of  the  transfer  if  by  law  recording 
or  registering  thereof  is  required,  and  being 
within  four  months  before  the  filing  of  the 
petition  in  bankruptcy  or  after  the  filing 
thereof  and  before  the  adjudication,  the 
bankrupt  be  insolvent  and  the  judgment  or 
transfer  then  operate  as  a  preference,  and 

j  the  person  receiving  it  or  to  be  benefited 
thereby,  or  his  agent  acting  therein,  shall 

]  then  have  reasonable  cause  to  believe  that 
the  enforcement  of  such  judgment  or  trans- 
fer would  effect  a  preference,  it  shall  he 
voidable  by  the  trustee  and  he  may  recover 
the  property  or  its  value  from  such  person.'* 
[36  Stat,  at  L.  842,  chap.  412,  §  11,  Comp. 
?Ntat.   1913,   §   0044.] 
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fer  .  .  .  when  the  act  consists  in  hav- 
ing made  a  transfer  .  .  .  for  the  pur- 
pose  of  giving  a  preference  .  .  .  if  by 
law  such  recording  or  registering  is  re- 
quired or  permitted,  or,  if  it  is  not,  from 
the  date  when  the  beneficiary  takes  notori- 
ous, exclusive,  or  continuous  possession  of 
the  property  unless  the  petitioning  creditors 
have  received  actual  notice  of  such  trans- 
fer." 30  Stat,  at  L.  546,  547,  chap.  541, 
Comp.  Stat.  1913,  -§  9587.  This  distinction 
between  the  test  of  the  right  to  institute 
bankruptcy  proceedings  and  the  test  of  the 
right  to  recover  from  one  who  had  received 
a  transfer  alleged  to  be  a  preference  lay  in 
the  terms  of  the  act  and  could  not  rightly 
be  ignored.  It  was  urged  tliat  the  result 
was  to  encourage  secret  preferential  trans- 
actions; but  the  wisdom  of  the  prescribed 
condition  of  recovery  from  the  preferred 
creditor,  and  the  advisability  of  conforming 
the  provision  of  §  60  to  that  of  §  3b  was  a 
matter  for  legislative,  not  judicial  consid- 
eration. To  secure  this  conformitv,  an 
amendment  to  §  60  was  proposed  in  Con- 
gress in  the  year  1903.  As  passed  by  the 
House  of  Representatives,  it  added  to  §  60a 
the  following  clause:  "Where  the  prefer- 
ence consists  in  a  transfer,  such  period  of 
four  months  shall  not  expire  until  four 
months  after  the  date  of  the  recording  or 
registering  of  the  transfer,  if  by  law  such 
recording  or  registering  is  required  or  per- 
mitted, or  if  not,  from  the  date  when  the 
beneficiary  takes  notorious,  exclusive,  or 
continuous  possession  of  the  property  trans- 
ferred." Cong.  Rec.  57th  Cong.  Ist  Sess. 
vol.  35,  pt.  7,  pp.  6938,  6943.  The  Senate 
struck  from  this  proposed  amendment  all 
that  follows  the  words,  "if  by  law  such  re- 
cording or  registering  is  required,"  and  as 
tlius  limited  the  amendment  was  adopted  by 
Congress.  Cong.  Rec.  57th  Cong.  2d  Sess. 
vol.  30,  pt.  1,  p.  1036;  act  of  Feb.  5,  1903, 
chap.  487,  32  Stat,  at  L.  797,  799,  800, 
Comp.  Stat.  1913,  §  9644;  Re  Hunt,  139 
Fed.  p.  286.  There  is  no  basis  for  the  as- 
sumption that  the  words  which  the  House 
of  Representatives  had  desired  to  add  were 
ultimately  deemed  to  be  surplusage',  for 
these  words  had  an  obviously  distinct  sig- 
nificance and  they  had  been  included  in  § 
3b,  which  in  this  respect  remained  un- 
changed. 

We  cannot  but  regard  the  action  of  Con- 
gress as  a  deliberate  refusal  to  conform  the 
requirements  of  §  60  to  those  of  §  3b,  and 
we  are  not  at  liberty  to  supply  by  construc- 
tion what  Congress  has  clearly  shown  its 
intention  to  omit.  Is  should  also  be  ob- 
served that  §  60  was  again  under  consid- 
eration by  Congress  in  the  year  1910,  and 
it  was  again  amended  [36  Stat,  at  L.  842, 
chap.  412,  §  1],  Comp.  Stat.  1913,  §  9644]; 
L.R.A.1917A. 


but  the  last  sentence  of  §  60a,  as  inserted 
in  1903,  was  left  unaltered.  And  the  same 
conditional  clause — "if  by  law  recording  or 
registering  thereof  is  required" — ^was  use^ 
in  the  amended  subdivision  b  (ante,  296, 
note).  Whatever  argument  is  made  for  an 
extension  of  the  clause,  in  order  more  com- 
pletely to  conform  it  to  the  language  of  § 
3b,  we  must  disregard  as  addressed  to  a 
matter  solely  of  legislative  policy. 

As  Congress  did  not  undertake  in  §  60 
to  hit  all  preferential  transfers  (otherwise 
valid)  merely  because  they  were  not  dis- 
closed, either  by  record  or  possession,  more 
than  four  months  before  the  bankruptcy 
proceeding,  the  inquiry  is  simply  as  to  the 
nature  of  the  requirement  of  recording  to 
which  Congress  referred.  The  character  of 
the  transfer  itself,  both  with  respect  to 
what  should  constitute  a  transfer  and  its 
preferential  eflFect,  had  been  carefully  de- 
fined. It  is  plain  that  the  words  are  not 
limited  to  cases  where  recording  is  re- 
quired for  the  purpose  of  giving  validity  to 
the  transaction  as  between  the  parties.  For 
that  purpose,  no  amendment  of  the  original 
act  was  needed,  as  in  such  a  case  there  could 
be  no  giving  of  a  preference  without  record- 
ing. But  in  dealing  with  a  transfer,  as 
defined,  which,  though  valid  as  between  the 
parties,  was  one  which  was  "required"  to 
be  recorded,  the  reference  was  necessarily  to 
a  requirement  in  the  interest  of  others  who 
were  in  the  contemplation  of  Congress  in 
enacting  the  provision.  The  natural,  and, 
we  think,  the  intended,  meaning,  was  to  em- 
brace those  cases  in  which  recording  was 
necessary  in  order  to  make  the  transfer 
valid  as  against  those  concerned  in  the  dis- 
tribution of  the  insolvent  estate;  that  is, 
as  against  creditors,  including  those  whose 
position  the  trustee  was  entitled  to  take. 
This  gives  effect  to  the  amendment  and  in- 
terprets it  in  consonance  with  the  spirit 
and  purpose  of  the  bankruptcy  act.  See 
Senate  Report,  No.  691,  Sixty-first  Cong. 
2d  Sess.,  p.  8.  In  the  present  case,  there 
was  no  requirement  of  recording  in  favor  of 
creditors,  either  general  creditors  or  lien 
creditors.  The  requirement  of  the  applica- 
ble law  was  solely  in  favor  of  subsequent 
bona  fide  purchasers  without  notice.  These 
subsequent  purchasers  are  entirely  outside 
of  the  purview  of  the  bankruptcy  act.  The 
proceeding  in  bankruptcy  is  not,  in  any 
sense,  in  their  interest,  and  the  trustee  does 
not  represent  them.  We  can  find  no  ground 
for  the  conclusion  that  the  clause  "if  by 
law  recording  or  registering  thereof  is  re- 
quired" had  any  reference  to  requirements 
in  the  interest  of  persons  of  this  descrip- 
tion. The  limitation  of  the  provision  to 
those  transfers  which  are  "required"  to  be 
recorded  under  the  applicable  law  is  not  to 
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be  taken  to  be  an  artificial  one  by  which 
the  rights  of  creditors  are  made  to  depend 
upon  the  presence  or  absence  of  local  re- 
strictions adopted,  alio  intuitu,  in  the  in- 
terest of  others.  Rather,  as  we  have  said, 
we  deem  the  reference  to  be  to  requirements 
of  registry  or  record  which  have  been  es- 
tablished for  the  protection  of  creditors, — 
the  persons  interested  in  the  bankrupt  es- 
tate, and  in  whose  behalf,  or  in  whose  place, 


the  trustee  is  entitled  to  aet.  And  where, 
as  in  this  case,  there  is  no  such  require- 
ment, and  the  transfer  was  made  more  than 
four  months  before  the  filing  of  the  pe- 
tition in  bankruptcy,  there  can  be  no  re- 
covery under  §  60. 

In  this  view,  the  decree  must  be  re- 
versed and  the  cause  remanded  for  further 
proceedings  in  conformity  with  this  opinion. 

It  is  so  ordered. 


W£ST   VIRGINIA   SUPRKME   COURT 
OF  APPEALS. 

GEORGE  C.  HOUSEMAN,  by  Ne.xt  Friend, 

V. 

HOME   INSURANCE  COMPANY,  Plflf.   in 

Err. 

(—  W.  Va.  — ,  88  S.  E.  1048.) 

Inconipeteut  person  ^  right  to  prose- 
cute action. 

1.  An  insane  person  may  prosecute  an  ac- 
tion in  his  own  name  by  a  next  friend,  when 
no  committee  has  been  appointed  for  liim, 
or,  if  i4>pointed,  has  failed  to  accept  or 
qualify,  or  is  otherwise  disqualified  to  act 
in  that  capacity. 

For  other  cases,  see  Incompetent  P^rsonSf  V. 
in  Dig.  1-52  N.  8. 

Trial  '—  right  to  sue  ^  time  to  question. 

2.  If  contested,  the  question  whether  an 
insane  plaintiff  may  sue  by  a  next  friend 
must  be  raised  and  determined  before  join- 
der and  trial  on  otlier  issues.  Otherwise, 
the  objection  comes  too  late. 

For   other   cases,   see  Trial,  /.   /,   in   Dig. 
1-52  N.  8. 

Insurance  —  denial  of  liability  —  waiv- 
er. 

3.  Denial  of  liability  on  an  insurance 
policy,  based  solely  on  an  alleged  want  of 
unconditional  ownership  of  the  property  de- 
stroyed, operates  as  a  waiver  of  a  provi- 
Hion  thereof,  requiring  proofs  of  the  quan- 
tum of  loss  as  a  prerequisite  to  an  action 
on  the  policy. 

For  other  cases,  see  Insurance,  V.  h,  5,  f,  in 
Dig.  1-52  xY.  8. 

Headnotes  by  Lynch,  J. 


Note*  ^  For  insanity  or  sickness  of  in- 
sured as  excuse  for  failure  to  give  notice 
or  furnish  proofs  of  loss  as  required  by 
policy  of  fire  insurance,  see  annotation  fol- 
lowing this  case,  post,  305. 

The  right  of  an  insane  person  to  institute 
proceedings  by  next  friend  is  discussed  in 
the  note  to  Isle  v.  Cranby,  64  L.K.A.  513. 
See  also  in  this  connection  the  note  to  Wies- 
mann  v.  Donald,  2  L.R.A.(N.S.)   961. 

The  effect  of  an  outstanding  contract  for 
the  sale  of  property  to  defeat  sole  and  un- 
conditional ow^nership  by  vendor  is  treated 
in  the  note  to  Sharman  v.  Continental  Ins. 
Co.  52  L.R.A.(N.S.)  670,  and  other  notes 
there  referred  to. 
L.B.A.19]  7A. 


I  Same  —  insanity  —  effect. 

4.  The  insanity  of  an  insured  at  the  time 
of  the  loss,  continued  thereafter  during  the 
limitation  period  prescribed  by  the  policy 
for  commencement  of  an  action  thereon,  ex- 
empts compliance  with  the  condition  regard- 
ing proofs  of  loss. 

For  other  oases,  see  Insurance,  VI.  a,  in  Dig, 
1-52  xY.  8. 

Evidence  —  burden  of  proof  —  Insur* 
anoe  —  breach  of  condition. 

5.  On  the  insurer  against  loss  by  fire 
rests  the  burden  of  proving,  when  averred 
in  defense  of  an  action  on  the  policy,  breacli 
of  the  condition  against  misrepresentation 

'  or  concealment  by  the  insured  of  the  true 
[  ownership  of  the  property  damaged,  or  that 
\  the  ownership   thereof  then  was,   or  since 

has  become,  other  than  sole  and  uncondi- 
I  tional. 

For  other  cases,  see  Evidence,  II,  c,  in  Dig. 
1-52  y.  8. 

Same  —  ownership  —  option. 

6.  Neither  an  option  nor  an  invalid  or 
conditional  contract  of  sale  of  personal 
property  by  an  insured,  with  reservation  of 
title  until  payment  of  the  purchase  money, 
although  possession  is  transferred  to  the 
vendee,  will  constitute  a  breach  of  the  con- 
dition of  the  policy  requiring  "sole  and  un- 
conditional ownership." 

For  other  cases,  see  Insurance,  III.  e,  1,  b, 
in  Dig.  1-52  N.  8. 

(April  18,  1916.) 

E'RROR  to  the  Circuit  Court  for  Mercer 
0  County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  fire  in- 
surance policy.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Sexton  &  Roberts  and  Sanders, 
Crockett,  &  Kee,  for  plaintiff  in  error: 

Plaintiff  cannot  recover,  by  reason  of  his 
failure  to  furnish  to  the  defendant  proper 
proof  of  loss,  which  is  required  by  the  policy 
sued  on  as  a  condition  precedent  to  the  right 
of  recovery. 

Munson  v.  German  Ins.  Co.  55  W.  Va.  423, 
47  S.  E.  160;  L.  Rosenthal  Clothing  &  Dry 
Goods  Co.  V.  Scottish  Ins.  Co.  55  W.  Va. 
238,  46  S.  K.  ]021;  Adkins  v.  Globe  F.  Ins. 
Co.  45  W.  Va.  384,  32  S.  E.  194. 

Defendant  did   not  waive  the  furnishing 
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of  proof  of  loss,  for  the  reason  that  such 
investigation  of  the  loss  and  damage,  and 
the  origin  of  the  fire,  as  was  made  by  the 
defendant's  adjuster,  was  made  under  and 
by  virtue  of  a  nonwaiver  agreement,  tliat 
none  of  the  rights  of  either  party  should 
be  waived  or  invalidated  by  such  investiga- 
tion. And  even  in  the  absence  of  such 
agreement,  neither  the  local  agent  nor  the 
adjuster  had  authority  under  the  law  to 
waive  the  furni.sliing  of  proofs  of  loss. 

Morris  v.  Dutchess  Ins.  Co.  67  W.  Va. 
368,  68- S.  E.  22;  Slater  v.  Williamsburg 
City  F.  Ins.  Co.  68  W.  Va.  779,  71  S.  E. 
197. 

The  policy  sued  on  is  void  for  the  further 
reason  that,  in  making  application  therefor, 
W.  H.  Houseman  concealed  and  misrepre- 
sented certain  material  facts,  representing 
to  the  defendant,  among  other  things,  that 
George  C.  Houseman  was  the  owner  of  the 
property  intended  to  be  insured,  whereas  in 
fact  he  had  no  interest  whatever  in  the 
said  property. 

Tyree  v.  Virginia  Ins.  Co.  55  W.  Va.  63, 
66  L.R.A.  657,  104  Am.  St.  Rep.  983,  46 
S.  E.  706,  2  Ann.  Cas.  30. 

Under  the  modern  rule  that  a  demurrer 
to  the  evidence  should  be  treated  as  a 
verdict  of  the  jury,  the  court  below  should 
have  sustained  the  defendant's  demurrer  to 
the  evidence. 

Barrett  v.  Raleigh  Coal  &  Coke  Co.  55 
W.  Va.  395,  47  S.  E.  154;  Johnson  v.  Burns, 
39  W.  Va.  658,  20  S.  E.  686;  McDermitt  v. 
Forces,  73  W.  Va.  240,  80  S.  E.  356. 

Messrs.  Stokes  &  Sale,  for  defendant  in 
error : 

Proof  of  loss  was  furnished  as  required 
by  policy.  A  substantial  compliance  with 
this  provision  is  all  that  is  necessary. 

Vance,  ins.  p.  500;  19  Cyc.  849;  Schilan- 
sky  V.  :Merchants*  &  M.  F.  Ins.  Co.  4  Penn. 
(Del.)  293,  55  Atl.  1014:  Miller  v.  Hartford 
F.  Ins.  Co.  70  Iowa,  704,  29  N.  W.  411; 
Wicking  v.  Citizens'  Mut.  F.  Ins.  Co.  lid 
Mich.  640,  77  X.  W.  275;  DeRaiche  v.  Liver- 
pool &  L.  &  G.  Ins.  Co.  83  Minn.  398,  86 
N.  W.  425 :  Georgia  Home  Ins.  Co.  v.  Goode, 
95  Va.  761,  30  S.  E.  366;  Home  Ina.  Co. 
V.  Cohen,  20  Gratt.  312;  Bryan  v.  Pcabody 
Ins.  Co.  8  W.  Va.  605;  Tucker  v.  Colonial 
F.  Ins.  Co.  58  W.  Va.  30,  51  S.  E.  80. 

No  proof  of  loss  was  necessary,  because 
the  insured  at  the  time  of  the  fire  was  a 
lunatic,  and  unable  to  make  the  same. 

Vance,  Ins.  p.  503;  Insurance  Cos.  v. 
Boykin,  12  Wall.  433,  20  L.  ed.  442;  Wood- 
men Acci.  Asso.  V.  Pratt,  62  Neb.  673,  55 
L.R.A.  291,  89  Am.  St.  Rep.  777,  87  N.  W. 
546:  Hayes  v.  Continental  Casualty  Co.  98 
Mo.  App.  410,  72  S.  W.  135;  Wheeler  v. 
L.R..A.1917A. 


Connecticut  Mut.  L.  Ins.  Co.  82  N.  Y.  543, 
37  Am.  Rep.  594. 

No  proof  of  loss  was  necessary  because 
the  defendant  declined  to  pay  the  claim. 

19  Cyc.  867 ;  Deitz  v.  Providence  Washing- 
ton Ins.  Co.  33  W.  Va.  526,  25  Am.  St.  Rep. 
908,  11  S.  E.  50. 

By  failing  to  point  out  objections  to  the 
proof  of  loss  furnished,  the  defendant  waived 
whatever  defects  there  might  have  been 
therein. 

19  Cyc.  862  et  seq.;  19  Cyc.  857;  Ameri- 
can F.  Ins.  Co.  V.  Bland,  19  Ky.  L. 
Rep.  287,  40  S.  W.  670;  American  F.  Ins. 
Co.  V.  Sisk,  9  Ind.  App.  305,  36  N.  E.  659 : 
Eggleston  v.  Council  Bluffs  Ins.  Co.  65  Iowa, 
308,  21  N.  W.  652;  Georgia  Home  Ins.  Co. 
v.  Goode,  95  Va.  751,  30  S.  E.  366. 

Defendant,  by  proceeding  with  the  adjust- 
ment and  giving  plaintiff  to  understand  that 
the  loss  would  be  adjusted,  waived  a  proof 
of  loss. 

19  Cyc.  859,  note  16;  Cook  v.  North 
British  &  M.  Ins.  Co.  181  Mass.  101,  62 
N.  E.  1049. 

A  nonwaiver  agreement,  though  executed, 
is  itself  waived  if  the  claimant  is  given  to 
understand  that  his  claim  will  be  adjusted 
without  a  proof  of  loss. 

19  Cycr  871. 

The  ownership  was  such  as  complied  with 
the  terms  of  the  policy. 

Haider  v.  St.  Paul  F.  &  M.  Ins.  Co.  67 
Minn.  514,  70  N.  W.  805;  Vance,  Ins.  444: 
Dupreau  v.  Hibernia  Ins.  Co.  76  Mich.  615, 
5  L.R.A.  671,  43  N.  W.  585;  Lebanon  Mut. 
In.s.  Co.  V.  Erb,  112  Pa.  149,  4  Atl.  8: 
Loventhal  v.  Home  Ins.  Co.  112  Ala.  108, 
33  L.R.A.  258,  57  Am.  St.  Rep.  17,  20  So. 
419;  Southern  Ins.  Co.  v.  Eates,  106  Tenn. 
472,  52  L.R.A.  915,  82  Am.  St.  Rep.  892,  62 
S.  W.  149;  Stowell  v.  Clark,  171  N.  Y.  673, 
64  N.  E.  1125;  Scottish  Union  &  Nat.  Ins. 
Co,  V.  Strain,  24  Ky.  L.  Rep.  958,  70  S.  W. 
274;  Union  Assur.  Soc.  v.  Nails,  101  Va. 
613,  99  Am.  St  Rep.  923,  44  S.   £.   896; 

19  Cyc.  94;  Carrigan  v.  Lycoming  F.  Ins. 
Co.  53  Vt.  418,  38  Am.  Rep.  687;  Burson 
v.  Fire  Asso.  of  Philadelphia,  136  Pa.  267, 

20  Am.  St.  Rep.  919,  20  Atl.  401;  Quarrier 
V.  Peabodv  Ins.  Co.  10  W.  Va.  507,  27  Am. 
Rep.  582;  Erb  v.  Fidelity  Ins.  Co.  99  Iowa, 
727,  69  N.  W.  261. 

The  nature  of  the  ownership  of  this  prop- 
erty having  l)een  explained  to  the  defend- 
ant's representative,  and  the  property  in- 
sured in  accordance  with  his  advice,  the 
defendant  cannot  now  set  up  as  a  defense 
the  fact  that  the  insured  did  not  own  the 
property. 

Burson  v.  Fire  Asso.  of  Philadelphia,  136 
Pa.  207.  20  Am.  St.  Rep.  919,  20  Atl.  401. 


HOUSEMAN  V.  HOME  IKS.  CO. 


301 


liynch,  J.,  delivered  the  opinion  of  the 
court: 

On  this  writ  to  the  judgment  for  plain- 
tiff rendered  upon  defendant's  demurrer  to 
the  evidence,  on  the  trial  of  an  action  of 
assumpsit  based  on  a  contract  of  insurance 
against  damage  or  destruction  by  fire  of  a 
stock  of  merchandise  and  household  goods, 
the  meritorious  questions  concern  the  right 
of  an  insane  plaintiff  to  sue  by  his  next 
friend,  the  proof  of  loss,  and,  as  an  element 
thereof,  of  the  ownership  of  the  property 
insured. 

In  Virginia,  V it  has  been  hc^ld  that  equity 
has  jurisdiction  of  a  suit  by  an  insane 
person  by  a  next  friend,  either  where  no 
committee  has  been  appointed,  or,  if  ap- 
pointed, his  interests  are  hostile  or  inimical 
to  the  property  rights  of  the  lunatic.  Bird 
V.  Biri  21  Gralt.  712  j  Hinton  v.  Bland, 
81  Va.  588.  And,  according  to  22  Cyc. 
1231,  the  general  rule  seems  to  be:  Where 
no  committee  has  been  appointed,  or,  if 
appointed,  refuses  to  qualify,  or  has  been 
removed,  the  action  may  be  prosecuted  in 
the  name  of  the  insane  by  any  competent 
person  as  next  friend,  with  the  sanction  of 
the  court,  though  the  lunatic  has  not  been 
judicially  declared  insane,  if  it  otherwise 
appears  he  is  insane.  This  rule  was  laid 
down  or  approved  in  Newcomb  v.  Ne^vcomb, 
13  Bush,  544,  26  Am.  Rep.  222;  Isle  v. 
Cranby,  199  111.  39,  64  L.R.A.  613,  64  N. 
E.  1065;  Wager  v.  Wagoner,  53  Neb.  511, 
73  N.  W'.  937;  Kroehl  v.  Taylor,  69  N.  J. 
ICq.  525,  61  Atl.  257;  Abbott  v.  Hancock, 
123  N,  C.  99,  31  S.  E.  268;  Gray  v.  Parke, 
155  Mass.  433,  29  N.  E.  641;  "Stanley  v. 
Stanley,  123  Ga.  122,  61  S.  E.  287.  In 
the  Isle  Case,  it  was  held,  upon  a  motion 
to  dismiss  an  action  so  brought,  the  court 
may  inquire  into  and  determine  the  ques- 
tion of  sanity,  and  where  necessary  appoint 
a  proper  person  as  next  friend  to  prosecute 
the  action  for  and  in  behalf  of  the  actual 
plaintiff. 

Whether  bec^ause  of  his  mental  unsound- 
ness a  plaintiff  can  sue  by  his  next  friend 
is  a  question  which  should  be  raised  and 
determined  before  trial.  Worthington  v. 
Mencer,  96  Ala.  310,  17  L.R.A.  407,  11  So. 
72 ;  LAmb  v.  Lamb,  —  N.  J.  E^.  — ,  23  Atl. 
1009;  Bird  v.  Bird,  supra.  But  by  no  plea 
tendered  or  motion  made  before  joinder  on 
the  issues  raised  did  defendant  question 
the  right  to  maintain  this  action  as  brought. 
Nor  did  it  offer  any  evidence  imder  the 
general  issue  to  show  the  appointment  and 
qualification  of  a  committee  for  the  plain- 
tiff, or  any  proceedings  instituted  for  that 
purpose,  either  in  this  state  or  )n  Virginia, 
the  latter  being  the  state  of  plaintiff's  resi- 
dence. On  the  contrary,  it  is  proved  that 
L.R.A.1917A 


no  such  appointment  has  been  made  or  at- 
tempted in  either  state.  As  the  case  pro- 
ceeded virtually  without  protest  or  objec- 
tion, and  without  the  pretense  of  any 
disqualification  or  impropriety  on  the  part 
of  the  next  friend,  to  dismiss  the  action 
now,  upon  the  mere  suggestion  of  an  irregu- 
larit}',  may  operate  to  absolve  defendant 
from  any  liability  under  its  contract  of 
indemnity.  Nor  does  defendant  seem  to 
rely,  and  it  may  be  said  with  confidence 
it  does  not  rely,  on  this  defense  to  tite  right 
to  a  recovery  on  the  policy.  Besides,  we 
see  no  merit  in  the  proposition. 

On  the  other  questions,  the  case  was  tried 
on  the  general  issue  and  specifications  of 
d(*fensiv<*  matters  and  replies  thereto,  as 
permitted  by  §  65,  chap.  125,  Code  (§  4819). 
The  replies  alleged  certain  grounds  which, 
if  proved,  operated  as  waivers  or  estoppels. 

The  fire  occurred  November  25,  1913.  It 
destroyed  or  damaged  the  greater  part,  but 
not  all,  of  the  property  insured.  The  loss 
was  partial,  not  total.  Plaintiff,  George  C. 
Houseman,  although  competent  to  contract 
when  the  insurance  was  purchased,  was,  at 
the  date  of  the  fire  and  thereafter  remained, 
and  now  is,  insane.  What  has  since  occurred 
in  his  behalf  in  respect  of  the  loss  was  said 
and  done  through  his  son,  W.  H.  Houseman, 
who  prosecutes  this  action  as  next  'friend. 
He  gave  notice  of  the  loss  to  the  Flat  Top 
Insurance  Agency,  through  which,  as  solicit- 
ing agent,  the  insurance  was  procured.  He 
received  the  correspondence  addressed  to 
the  plaintiff  concerning  the  loss,  and  an- 
swered it,  occasionally  In  his  own  name, 
generally  in  plaintiff's  name.  Whatever  was 
done  to  protect  the  interest  of  his  father 
he  did  or  caused  to  be  done,  or  was  the 
active  agent  in  that  behalf;  and,  if  any 
proof  was  furnished,  he  secured  and  de- 
livered the  data  to  Hart,  the  adjuster,  who, 
for  the  purpose  of  ascei-taining  the  amount 
of  the  loss,  represented  the  companies  carry- 
ing risks  on  the  property  insured. 

As  the  important  witnesses,  Hurt  and  W. 
fif.  Housemah  contradicted  each  other  on 
material  questions  only  as  to  what  was 
done  in  respect  of  the  proof  of  the  loss 
sustained  and  the  ownership  of  the  prop- 
erty. They  met  soon  after  the  fire.  Al- 
though Hurt  admitted  Houfeeraan  tlien  fur- 
nished him  data,  which,  together  with  some 
invoices  later  delivered,  were  sufiicient  to 
enable  him  to  make  up  the  requisite  proofs 
except  as  to  ownership,  Houseman  testitied 
the  proofs  were  prepared  and  verified  by 
his  affidavit  in  the  presence  of  Hurt,  who, 
took  and  retained  them.  Subsequent  nego- 
tiations had  between  them  by  correspondence 
and  interviews,  in  which  counsel  for  plain- 
tiff in  part  participated,  however,  seem  to 
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have  proceeded  as  if  Bomething  remained 
open  for  further  consideration  and  concur- 
rence upon  the  questioh  of  the  sufTiciency 
of  the  data  and  formality  of  the  proofs. 

Without  undertaking  to  detail  the  con- 
tents of  the  numerous  letters  addressed, 
received,  and  answered,  and  the  personal 
discussion  at  such  interviews,  it  suffices  to 
say  that,  when  summarized,  the  evidence 
sufficiently  shows  that  defendant  did  not 
question  the  adequacy  of  the  data,  except 
upon  the  question  of  ownership.  For  not 
only  did  Hurt,  as  a  witness  for  defendant, 
admit  lie  had  information  sufficient  to  enahle 
him  to  make  the  necessary  formal  proof, 
but  also  that  his  custom  was  to  formulate 
the  memoranda  at  his  office  in  Bluefield,  and, 
except  where  complications  arose,  tfo  accept 
and  forward  them  to  the  companies  carry- 
ing risks  on  the  property,  all  of  whom,  in 
this  instance,  he  represented.  December  30, 
1913,  he  wrote  plaintiff:  "Referring  further 
to  the  loss  on  your  stock  of  merchandise, 
I  beg  to  advise  that  when  you  visit  the 
Flat  Top  Insurance  Agency  for  the  purpose 
of  discussing  this  matter  with  them,  if 
you  will  bring  me  a  complete  list  of  your 
purchases  I  will  submit  the  same  to  the 
several  insurance  companies  and  see  what 
they  have  to  say  about  the  matter.  The 
main  trouble  regarding  your  loss  is  the 
ownership  of  the  property."  ''In  taking  up 
this  loss  under  a  nonwaiver  agreement  it 
developed  that  you  had  no  interest  in  any 
of  this  property,  but  that  your  son  W.  H. 
Houseman,  was  the  sole  and  unconditional 
owner,  I  submitted  these  facts  to  the  in- 
surance companies,  and  they  have  requested 
me  to  advise  you  that  if  you  feel  you  have 
any  claim  against  them  you  are  referred 
to  the  conditions  of  your  policy  contracts, 
and  they  hereby  give  you  notice  of  their 
intent  to  insist  upon  a  full  compliance  with 
all  the  conditions  of  their  policy  contracts." 

January  4,  1914,  he  also  wrote  plaintiff: 
"If  you  will  send  me  a  correct  list  of  your 
purchases  from  date  of  your  inventory  [of 
July  1,  1913]  to  time  of  fire,  also  correct 
amount  of  merchandise  returned,  I  will 
make  up  statement  of  loss  and  submit  it 
to  tlie  companies  and  advise  you  of  their 
decision." 

With  these  requests  the  testimony  satis- 
factorily shows  Houseman  complied,  and 
that  Hurt  did  what  he  promised.  For,  evi- 
dently speaking  for  the  companies,  he  said: 
"We  wanted  this  assured  [the  plaintiff]  to 
furnish  proof  of  loss  so  as  to  establish  the 
ownership  of  this  property."  "We  wanted 
to  know  if  George  C.  Houseman  owned  that 
property  or  owned  interest  in  it  sufficient 
to  consume  those  policies.  That  is  what 
we  wanted  to  know.  When  two  ownerships 
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were  asserted,  we  wanted  to  know  who  did 
own  that"  property. 

Besides,  at  a  meeting  of  the  representa- 
tives of  the  companies  interested,  convened 
at  the  instance  of  Hurt,  who  laid  before 
them  all  the  facts  possessed  by  him,  they 
declined  to  pay  the  loss,  except  upon  com- 
pliance with  certain  designated  provisions 
contained  within  lines  numbered  from  7  to 
30  and  67  to  80  of  the  insurance  contracts. 
So  far  as  now  material,  these  provisions 
relate  to  an  adjustment  by  agreement,  or 
by  appraisement  if  the  parties  fail  to  agree, 
the  avoidance  of  the  policy  in  the  event  of 
concealment  or  misrepresentation  of  any 
material  fact  concerning  the  insurance  or 
the  subject-matter  thereof,  or  if  "the  inter- 
est of  the  insured  be  other  than  uncon- 
ditional and  sole  ownership." 

What  effect,  then,  shall  be  given  theso 
negotiations  upon  the  demurrer  to  the  evi- 
dence, conceding  the  apparent  conflict  of 
the  testimony  upon  the  question  of  the  proof 
of  loss?  In  such  case,  it  is  for  the  jury 
to  say  whether  the  inventory  and  other  data 
offered  by  the  assured,  conceding  the  in- 
formation furnished,  was  of  that  character 
only,  was  accepted  by  the  defendant  through 
its  agent,  and  by  him  retained  as  sufficient 
proof  of  the  loss  sustained.  North  Britisli 
&  M.  Ins.  Co.  v.  Edmundson,  104  Va.  486, 
52  S.  E.  350.  Moreover,  upon  a  demurrer 
to  evidence,  the  demurrant  waives  the  benefit 
of  all  his  evidence  which  conflicts  with  that 
of  the  demurree,  and  to  it  concedes  as 
proved  all  the  facts  it  tends  to  establish, 
as  well  as  all  the  inferences  a  jury  trying 
the  case  could  reasonably  draw  from  them. 
So  that,  if  when  considered  alone  or  witu 
other  proof  not  in  conflict  therewith,  to- 
gether with  all  reasonable  inferences  de- 
ducible  therefrom,  the  evidence  of  the 
demurree  be  sufficient  to  support  a  flnding 
in  his  favor,  the  demurrer  ought  to  be 
overruled  and  judgment  entered  on  the  con- 
ditional verdict,  as  was  done  by  the  circuit 
court.  Barrett  v.  Raleigh  Coal  &  Coke  Co. 
55  W.  Va.  395,  47  S.  E.  154;  Johnson  v. 
Burns,  39  W.  Va.  658,  20  S.  E.  686. 

Was  the  proof  of  plaintiff  of  that  positive 
and  convincing  character  as  would,  under 
the  liberality  thus  allowed  on  demurrer 
thereto,  and  the  restrictions  imposed  on 
that  tending  to  controvert  it,  support  a 
verdict  in  his  favor?  W.  H.  Houseman  un- 
equivocally testified,  as  we  have  seen,  that 
Hurt,  in  his  presence  and  with  his  assist- 
ance, made  up,  and  he  si^ed  and  by  his 
affidavit  verified,  a  full  and  formal  proof 
of  loss  on  the  occasion  of  their  first  meeting 
after  the  Are,  and  that  Hurt  took  it  with 
him  and  did  not  return  it;  nor  did  Hurt 
produce  it  at  the  trial  when  requested  to 
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do  80.  This  testimony,  it  is  true,  Hurt 
denied;  but  his  denial,  however  true  it  may 
be,  necessarily  is  eliminated  by  the  rules 
appertaining  to  demurrers  to  evidence,  and 
hence  cannot  be  considered.  It  must  be 
ignored  as  completely  as  if  it  were  not 
l>efore  us.  Besides,  what  later  occurred  or 
was  done  by  or  between  Hurt  and  House- 
man, or  contained  in  the  correspondence  or 
said  in  the  conferences,  antagonistic  to 
plaintiff,  was  explained  in  the  testimony  of 
the  next  friend  as  having  been  done  only 
for  the  purpose  of  affording  information 
of  the  correctness  of  such  proofs.  A  jury 
could,  with  propriety,  accept  this  explana- 
tion with  reasonable  certitude;  for  if  all 
the  proof  to  the  contrary  were  excluded,  as 
virtually  it  was  by  the  demurrer,  the  facts 
testified  to  by  him  must  necessarily  have 
been  adopted  by  the  jury  as  correct  because 
of  their  probative  force  and  effect. 

Moreover,  another  rule  prevailing  in  this 
state  and  supported  by  ample  authority, 
when  applied  to  the  facts  of  this  case, 
excused  plaintiff  from  making  any  further 
attempt  to  furnish  defendant  such  proofs, 
conceding  they  were  not  furnished.  When 
an  insurance  company  denies  liability  on  its 
contract  for  indemnity  against  loss  by  fire, 
on  grounds  other  than  want  of  such  proofs, 
the  company  will  be  deemed  and  treated  as 
having  waived  the  same.  Sheppard  v.  Pea- 
Ijody  Ins.  Co.  21  W.  Va.  368 ;  Deitz  v.  Provi- 
dence Washington  Ins.  Co.  33  W.  Va.  526, 
25  Am.  St.  Rep.  908,  11  S.  E.  50;  Pen- 
insular Land  Transp.  &  Mfg.  Co.  v.  Franklin 
Ins.  Co.  35  W.  Va.  666,  14  S.  E.  237 ;  Cleav- 
enger  t.  Franklin  F.  Ins.  Co.  47  W.  Va. 
595,  35  S.  E.  998;  Medley  t.  German  Al- 
liance Ins.  Co.  55  W.  Va.  342,  47  S.  E.  101, 
2  Ann.  Cas.  99. 

That  defendant  assumed  itself  acquit  of 
any  obligation  to  render  compensation  for 
the  loss,  on  grounds  other  than  failure  to 
prove  by  the  usual  requisite  formal  methods 
the  quantum  of  the  damages  done^  there 
can  be  no  reasonable  doubt.  Hurt,  acting 
for  defendant  and  its  coinsurers,  empowered 
by  it  so  to  do,  virtually  advised  plaintiff 
of  its  intention  to  attempt  to  exonerate  it- 
self from  liability  exclusively  by  relying  on 
the  insured's  alleged  misrepresentation  or 
concealment  of  the  true  status  of  the  title. 
That  he  was  so  authorized  seems  reasonably 
clear;  or,  if  not  clear,  a  jury  could  infer 
such  authority  from  the  facts  and  circum- 
stances detailed  in  t)ie  correspondence  ema- 
nating from  the  different  companies  or  in- 
spired by  them.  This  authority  appears 
from  the  letters  alluded  to,  in  which  Hurt 
promjsed  to  lay  the  facts  in  his  possession 
before  his  principals,  to  enable  them  to 
determine  the  course  they  would  pursue  or 
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the  attitude  they  would  assume  as  to  their 
liability,  and,  when  ascertained,  to  advise 
Houseman.  This  promise  he  evidently  kept, 
as  we  infer  from  the  information  furnished 
by  them  through  him;  for,  in  effect,  as 
observed,  he  says  they  told  him  they  denied 
liability  on  account  of  the  uncertain  state 
of  the  title. 

Moreover,  if  it  be  conceded  that  plaintiff 
did  not  sufficiently  comply  with  the  require- 
ment as  to  the  proof  of  loss,  and  could  not 
furnish  it  or  the  data  therefor,  or  verify 
it  when  made,  because  insane  at  the  time 
of  and  since  the  fire,  and  confined  in  a 
hospital  for  treatment  or  detention,  was  he 
thereby  excused  from  compliance  with  the 
condition  of  the  contract  requiring  such 
proofs?  This  question  arose  in  Insurance 
Cos.  V.  Boykin,  12  Wall  433,  20  L.  ed.  442, 
upon  an  instruction  asked  by  defendant,  and 
refused,  that  the  insanity  of  the  assured 
would  not  exempt  him  from  the  condition 
as  to  proofs  of  loss.  In  reply  thereto  the 
court,  in  the  opinion,  said  the  proposition 
"is  too  repugnant  to  justice  and  humanity 
to  merit  serious  consideration,"  and,  in  the 
syllabus,  "if  the  insured  was  so  insane  as 
to  be  incapable  of  making  an  intelligent 
statement,  this  woiild,  of  itself,  excuse  that 
condition  of  the  policy."  More  positive 
terms  were  used  in  Woodmen  Acci.  Asso. 
V.  Pratt,  62  Neb.  673,  55  L.R.A.  291,  89 
Am.  St.  Rep.  777,  87  N.  W.  546,  regarding 
the  preliminary  notice  required  in  an  acci- 
dent policy. 

Was  plaintiff  the  sole  and  unconditional 
owner  of  the  property  insured  at  the  time 
of  the  loss?  On  the  question  of  ownership 
of  the  property  at  the  date  of  the  insur- 
ance contract,  and  since,  the  evidence  was 
ample,  on  demurrer,  to  prove  that  plaintiff 
had  the  legal  title.  Of  its  status  the  under- 
writers, through  the  soliciting  agent,  were 
at  that  time  informed  and  advised.  Al- 
though upon  the  question  of  the  continuity 
of  ownership  there  is  some  conflict,  yet,  as 
on  defendant  devolved  the  duty  of  estab- 
lishing the  contrary  situation  in  respect 
thereof  by  such  preponderant  evidence  as 
to  overcome  the  proof  in  support  of  the 
continuing  ownership,  where  plaintiff  has 
made  out  a  prima  facie  case  in  respect 
thereof,  the  correctness  of  the  jury's  con- 
ditional verdict,  on  defendant's  demurrer, 
must  be  determined  in  favor  of  the  plain- 
tiff. That  the  burden  did  rest  on  the  de- 
murrant cannot  be  doubted.  Sheppard  v. 
Peabody  Ins.  Co.  21  W.  Va.  368;  Rochester 
German  Ins.  Co.  v.  Monumental  Sav.  Asso. 
107  Va.  701,  60  S.  E.  93. 

As  W.  H.  Houseman  had  theretofore  failed 
in  business,  paying  a  large  per  cent  of  the 
indebtedness    incurred,    plaintiff    furnished 
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him  the  money  to  purchase  the  property 
insured  and  left  to  him  the  management  of 
the  store,  with  the  understanding,  not  de- 
nied, Hiat  the  title  thereto,  and  to  any 
other  property  purchased  to  replenish  the 
stock  as  the  conduct  of  the  business  from 
time  to  time  required,  should  vest  and  re- 
main in  the  father  until  he  was  repaid  the 
money  so  furnished,  with  interest.  These 
facts,  and  the  further  fact  that  the  agree- 
ment or  option  was  not  consummated  by 
fulfilment  of  the  condition  as  to  repayment 
of  the  money  invested  in  the  goqds,  are 
proved,  and  not  controverted  except  as 
liereafter  noted. 

An  affidavit  purporting  to  have  been  made 
by  W.  H.  Houseman  immediately  after  the 
lire,  and  statements  attributed  to  him  by 
Hurt,  Fisher,  and  Katzen,  are  relied  on  to 
cast  doubt  upon  the  question  of  the  real 
ownership  of  the  goods  insured.  They  tend 
to  show  a  claim  by  him  antagonistic  to 
plaintiff.  Of  these,  however,  no  knowledge 
was  traced  to  George  0.  Houseman.  He 
was  not  cognizant  of  any  effort  to  reflect 
uncertainty  upon  the  right  to  have  and 
enjoy  the  benefit  of  the  insurance  indemnity. 
His  mental  condition  and  absence  denied 
him  an  opportunity  to  speak  in  his  own 
behalf.  His  mouth  was  closed.  And  from 
him  defendant  cannot  withhold  the  fruits 
of  the  contract  of  insurance  merely  on  the 
ground  that  a  title  adverse  to  his  is  asserted 
in  his  absence  without  an  opportunity  on 
his  part  to  deny  or  contest  it.  But  W.  H. 
Houseman  challenged  the  correctness  of  the 
affidavit,  and  denied  he  claimed  any  interest 
in  the  subject-matter  of  the  insurance  ex- 
cept as  custodian  and  manager,  coupled  with 
the  right  to  purchase  it  by  repayment  of 
the  money  originally  advanced  by  his  father 
on  it.  Furthermore,  he  testified  that  he 
informed  Fisher  and  Hurt  that  his  father 
was  the  sole  owner  of  the  property,  and 
that,  with  this  information,  Hurt,  under 
the  Pythian  sign  of  distress,  assured  him 
no  harm  would  result  and  no  prejudice 
would  arise  from  anything  said  or  done  by 
him  in  respect  of  the  claim  of  ownership. 
That  Hurt  did  make  this  statement,  in  the 
circumstances  detailed,  he  does  not  declare 
to  be  untrue.  He  does  not  frankly  deny  it, 
but  equivocates.  \NTien  inquired  of  as  to 
what  occurred  with  reference  to  the  secret 
distress  signal,  he  replied:  'There  was 
nothing  of  any  consequence  passed  except 
to  exchange  greetings  along  that  line." 

Tliere  is  also  some  proof  in  the  record 
that  \V.  H.  Houseman  admitted  he  procured 
from  plaintiff  a  letter  conceding  his  owner- 
ftliip,  and  of  statements  made  by  him  that 
he  had  operated  the  store  in  the  father's 
name  in  order  to  elude  his  creditors.  But 
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no  such  letter  was  produced,  and  he  denied 
receiving  any;  and  no  outstanding  debts 
were  proved,  and  he  testified  there  were 
none  incurred  by  him  that  remained  un- 
satisfied. Then  why  should  he  seek  to 
disguise  or  conceal  the  true  status  of  the 
title  to  the  property? 

Xor  does  the  conditional  contract  of  sale, 
of  which  W.  H.  Houseman  testified,  devest 
the  title  of  plaintiff  until  the  performance 
of  the  condition  by  repayment  of  the  pur- 
chase money  of  the  goods.  For,  as  held 
in  Erb  v.  Fidelity  Ins.  Co.  99  Iowa,  727, 
69  N.  W.  261,  and  Vogel  y.  People's  Mut. 
F.  Ins.  Co.  9  Gray,  23,  a  vendor  of  personal 
property,  reserving  the  title  until  payment 
of  the  purchase  money,  is  not  guilty  of 
misrepresentation  or  concealment  when,  in 
purchasing  insurance  thereon,  he  represents 
himself  to  be  the  sole  and  unconditional 
owner,  although  he  has  delivered  posses- 
sion thereof  to  the  vendee.  See  also  notes 
in  7  Ann.  Cas.  498,  and  20  L.R.A.(N.S.) 
779.  Why  may  not  plaintiff  and  his  son, 
why  occupy  a  similar  business  relation,  also 
find  protection  under  the  same  legal  prin- 
ciple? Nor  will  an  option  to  purchase 
personal  property  work  a  change  in  the 
title  of  the  owner  until  the  offer  is  accepted 
and  the  conditions  are  performed.  Plienix 
Ins.  Co.  V.  Kerr,  66  L.R.A.  569,  64  C.  C.  A. 
251,  129  Fed.  723;  Davis  v.  Quincy  Mut. 
F.  Ins.  Co.  10  Allen,  113;  Rochester  German 
Ins.  Co.  V.  Monumental  Sav.  Asso.  107  Va. 
701,  60  S.  E.  93.  And  to  effectuate  a  breach 
of  a  condition  in  a  policy  of  insurance, 
avoiding  it  in  respect  of  a  change  in  title 
or  ownership,  the  sale  or  transfer  must 
have  been  actual  and  valid  as  between  the 
parties.  Orrell  v.  Hampden  F.  Ins.  Co.  13 
Gray,  431,  and  note  in  7  Ann.  Cas.  498. 
So,  in  Gerling  y.  Agricultural  Ins.  Co.  39 
W.  Va.  690,  20  S.  E.  691,  it  was  held  that 
"a  deed  of  conveyance  made  by  the  insured 
during  the  policy  and  before  the  loss,  but 
invalid  by  reason  of  the  grantor's  mental 
incompetency  to  make  such  deed,  was  not 
such  a  change  or  transfer  of  title  as  would 
forfeit  the  policy." 

These  legal  propositions  defendant  did  not 
discuss.  The  burden  of  showing  a  transfer 
of  title,  as  we  have  seen,  devolved  on  it; 
and  from  what  has  been  said  the  conclusion 
is  inevitable  that  it  has  failed  to  establish 
its  pretension  that  plaintiff  was  other  than 
sole  and  unconditional  owner  of  the  prop- 
erty insured  and  damaged.  Xor,  in  view 
of  the  well-recognized  principles  governing 
demurrers  to  evidence,  can  it  be  said  there 
were  such  gross  inconsistencies  or  contra- 
dictions in  the  testimony  of  W.  H.  House- 
man as  to  discredit  the  title  of  plaintiff, 
when  considered  with  respect  to  his  raent^ 
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condition  and  lack  of  knowledge  of  the 
adverse  claims  to  the  contrary.  Besides, 
we  have  been  unable  to  perceive  M'heretn 
W.  H.  Houseman  has  been  so  grossly  variant 
as  to  subject  himself  to  criticism,  except 
as  noted.  These  so-called  deviations  he  has 
explained;  and  the  explanation  given  was 
not  so  doubtful  as  to  be  unreasonable  or 
unworthy  of  credence,  or  that  a  jury  ought 


not  to  have  accepted  it  as  true  if  the  case 
had  been  submitted  to  them,  or  the  court 
reached  the  same  conclusion  on  the  de- 
murrer. 

Finding  no  error  in  the  record,  we  affirm 
the  judgment. 

Petition   for    rehearing   denied   May   19, 
1916. 


Annotatkm — Insiirance;  insanity  or  ticimess  of  Bisured  as  excuse  for  failure 
to  give  notice  or  furnish  proofs  of  loss  as  required  by  policy  of  fire  insur- 


As  to.  when  strict  compliance  with  re- 
quirement as  to  time  of  notice  in  acci- 
dent or  health  policy  is  excused,  see  an- 
notation to  Jennings  y.  Brotherhood 
Acci.  Co.  18  L.R.A.(N.S.)  109,  and  Hil- 
mer  v.  Western  Travelers'  Acci«  Abso. 
27  L.R.A.(N.S.)  319. 

As  to  delay  in  giving  notice  of  claim 


Hazen  (1886)  110  Pa.  530,  1  Atl.  605,  a 
finding  that  proof  of  loss  submitted 
about  eight  months  after  a  fire  occurred 
were  furnished  ''as  soon  as  possible" 
within  the  meaning  of  a  policy  on  part- 
nership property  was  held  justified 
where  there  was  evidence  that  for  a 
long  time  after  the  fire  one  of  the  part- 


under  employers'  indemnity  policy,  see   ners,  who  was  required  to  join  in  the 


annotation  to  Stevens  v.  Frankfort  M. 
AccL  ft  Plate  Glass  Ins.  Co.  47  L.R.A. 
(N.S.)  1214. 

As  to  when  delay  in  giving  notice  or 
making  proof  of  death  under  policy  of 
life  insurance  is  excusable,  see  annota- 
tion to  Metropolitan  L.  Ins.  Co.  v. 
People's  Trust  Co.  41  L,R.A.(N.S.)  285. 

As  to  effect  of  insanity  or  failure  to 
pay  insuranee  premium  when  'due,  see 
annotation  to  McCann  v.  Supreme  Con- 
clave, I.  0.  H.  46  L.R.A.(N.S.)  637. 

It  will  be  noticed  that  the  court  in 
Houseman  v.  Home  Ins.  Co.  ante,  299, 


proofs,  was  in  a  feeble  condition  physic- 
ally and  mentally;  that  two  of  his  sons 
(one  of  whom  was  evidently  the  other 
partner)  died  some  months  after  the 
fire;  that  for  six  months  after  the  loss 
occurred  the  father's  memory  was  so 
affected  that  he  was  totally  unfit  to 
attend  to  business  and  did  not  pretend 
to  do  so;  that  he  submitted  to  a  surgi- 
cal operation  and  as  soon  as  he  suffi- 
ciently recovered  gave  the  proofs  his  at- 
tention; that  his  attorney,  who  prepared 
the  proofs,  was  unable  on  account  of 
the  insured's  illness  to  communicate  with 


in  coming  to  its  conclusion  that  the  in- '  him  and  obtain  aid  from  him,  but  that 


sured's  insanity  at  the  time  a  loss  oc- 
curred and  thereafter  constituted  an 
excuse  for  noneomplianee  with  the  con- 
dition of  the  policy  requiring  proofs  of 
loss,  relied  on  the  decision  in  Insurance 
Cos,  V.  Boykin  (1871)  12  Wall.  (U.  S.) 
433,  20  L.  ed.  442,  where  it  was  held  that 
if  the  insured  was  so  insane  as  to  be 
incapable  of  making  an  ^intelligent  state- 
ment of  his  loss  by  fire,  this  would  ex- 
cuse compliance  with  the  condition  of 
the  policy  requiring  proof  of  loss. 

The  phraseology  of  fire  policies  con- 
cerning the  giving  of  notice  and  f  umish*- 
ing  proof  of  loss  varies  somewhat. 
Where  the  provisions  require  that  these 
things  be  done  "forthwith,'!  "as  soon  as 
possible,"  etc.,  they  have  been  construed 
as  requiring  notice  or  proofs  within  a 
reasonable  time,  and,  in  determining 
whether  the  time  within  which  notice 
was  given  or  proofs  furnished  was  rea- 
Bonable,  the  insanity  or  sickness  of  the 
insured  has  been  considered. 


he  prepared  the  proof  as  soon  as  pos- 
sible. The  court  said:  "The  company 
demanded  that  W.  B.  Hazen  should  join 
in  thQ  proofs,  the  preparation  of  which 
under  the  requirements  of  the  company 
involved  a  considerable  degree  of  detail 
and  exactness  of  statement.  If  he  was 
in  fact  mentally  and  physically  unftt  so 
to  do;  if  as  soon  as  he  was  sufficiently 
restored  he  set  about  the  business  of 
preparation;  if  his  attorney  advanced 
the  work  as  rapidly  as  he  could  under 
the  circumstances;  if  there  was  not  up- 
on the  part  of  either  any  neglect  or  want 
of  due  diligence,  until  the  time  the  final 
proof  was  furnished, — the  delay  which 
ensued  could  not  bar  the  plaintiffs'  re- 
covery." 

And  a  finding  that  proofs  filed  two 
months  after  a  loss  were  furnished 
"forthwith"  was  held  to  be  justified  in 
Hamden  v.  Milwaukee  Mechanics'  Ins. 
Co.  (1895)  164  Mass.  382,  49  Am.  St. 
Rep.  467,  41  N.  E.  658,  where  it  ap- 


Thtis,    in    American    P.    Ids.    Co.   r. '  peared  that  the  fire  was  of  such  an  ex* 
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tent  as  to  cause  confusion  in  the  entire  | 
community,  and  there  was  testimony 
that  the  insured,  by  reason  of  impaired 
health,  was  unable  to  examine  his  af- 
fairs for  upwards  of  three  weeks;  that 
he  could  not  get  his  books  for  a  week; 
that  he  had  to  take  an  account  of  stock 
for  three  years;  that  it  was  customary 
to  wait  for  the  committee  of  adjusters 
to  finish  their  work;  and  that  after  the 
proofs  were  prepared  they  had  to  be 
printed  ^^^  sworn  to,  when  they  were 
given  by  a  broker  to  the  insurers'  local 
agent. 

In  Parker  v.  Middlesex  Mut.  Assur. 
Co.  (1901)  179  Mass.  528,  61  N.  E.  215,  it 
was  held  that  a  provision  of  a  fire  policy 
that  proofs  of  loss  should  be  furnished 
"forthwith"  meant  that  they  should  be 
sent  as  soon  as  the  exercise  of  reason- 
able diligence  would  permit,  and  that  it 
was  not  complied  with  where  proofs 
were  not  mailed  until  sixty-six  days 
after  a  fire,  although  it  appeared  that 
the  insured's  husband  was  somewhat  of 
an  invalid;  and  that  she  was  troubled 
with  asthma  and  heart  truble,  and  suf- 


fered from  these  by  reason  of  the  ex- 
citement of  the  fire ;  that  four  days  after 
the  loss,  in  response  to  a  telegram  stat- 
ing that  her  son's  child  was  ill,  she  went 
to  a  town  in  New  York,  where  he  lived; 
that  after  the  child's  death  she  remained 
with  her  son  for  about  twenty  days  car- 
ing for  his  wife,  who  was  so  ill  that  she 
did  not  think  it  prudent  to  leave  her; 
that  she  then  returned  to  the  nearest 
village  to  that  in  which  the  burned 
property  was  located;  that  she  remained 
there  for  about  a  week,  when  she  moved 
to  her  son's,  in  New  York,  where  she 
was  ill  for  two  weeks.  The  court  stat- 
ed that  if  they  assumed  that  the.  several 
illnesses  excused  the  insured  from  pre- 
paring and  sending  the  proofs  during 
the  entire  periods  in  which  there  was 
any  illness  of  either  of  the  persons,  yet 
there  was  no  evidence  to  show  that  she 
used  due  diligence  to  send  the  proofs 
during  the  intervals  between,  when,  so 
far  as  appeared,  she  could  easily  have 
prepared  and  forwarded  them. 

J.  T.  W. 


GEORGTA  SUPREME  COURT. 

GEORGE   B.  POWELL,  Plff.   in  Err., 

v. 

MRS.   F.   M.   BERRY. 
(—  Ga.  — ,  89   S.   E.   753.) 

Negligence  —  intoxication  —  excuse. 

1.  If  one  voluntarily  drinks  liquor  until 
he  is  intoxicated,  and  so  negligently  operates 
an  automobile  as  to  cause  injury  to  an- 
other, his  intoxication  will  furnish  no  ex- 
cuse for  his  negligence  or  its  proximate  re- 
sults. 

For  other  cases,  see  Automobiles,  II.  a,  tfi 
Dig,  1-S2  N.  8. 

Evidence  — ■  negligence  —  intoxication. 

2.  Voluntary  intoxication  is  not  per  se 
negligence.  But  in  an  action  to  recover  on 
account  of  an  alleged  negligent  tort,  in 
which  it  was  alleged,  on  the  one  hand,  that 
the  defendant  was  intoxicated  and  negligent, 
and,  on  the  other  hand,  that  the  plaintiff 
himself  had  been  drinking  and  was  negli- 
gent, so  as  to  affect  his  right  to  recover, 
the  condition  of  the  parties,  respectively, 
as  to  intoxication,  is  a  fact  which  could  be 
proved  for  the  consideration  of  the  jury,  in 
connection  with  the  other  evidence  as  to 
negligence,  if  any,  in  determining  the  dili- 


Headnotea  by  Lumpkin,  J. 


Note.  —  As    to    intoxication    of    person 
operating   automobile,    see   annotation    fol- 
lowing this  case,  post,  313. 
L.R.A.1917A. 


gence  or  negligence  of  the  parties  respec- 
tivelv. 

(a)  If  in  some  cases  the  undisputed  evi- 
dence may  be  such  that  the  case  may  be 
controlled  by  the  court  as  matter  of  law. 
this  is  not  one  of  them. 

(b)  If  a  person  was  injured  by  reason  of 
the  negligent  operation  of  an  automobile  by 
another,  and  was  himself  negligent,  in  de- 
termining the  effect  -of  such  negligence  on 
his  right  to  recover  for  the  injury,  if  he 
had  voluntarily  drunk  liquor  until  he  was 
intoxicated,  this  would  furnish  no  excuse 
for  his  negligence,  or  relief  to  him  from  the 
consequences  thereof. 

(c)  Negligence,  as  herein  employed,  re- 
fers to  the  failure  to  use  that  degree  of  care 
which  it  was  the  duty  of  the  parties,  re- 
spectively, to  use  under  the  circumstances, 
without  discussing  whether  in  the  particular 
case  it  would  be,  as  to  the  one  or  the  other, 
extraordinary,  ordinary,  or  slight  diligence. 
For  other  cttses,  see  Automobiles,  II,  h;  Evi- 
dence, XI,  h;  Trial,  II.  c,  8,  in  Dig,  l-6i 
N.S. 

Instructions  —  requests. 

3.  Some  of  the  requests  to  charge  did  not 
contain    accurate    statements    of    the    law. 
Some  were  covered  by  the  general  charge. 
For  other  cas'hs,  see  Trial,  III.  in  Dig,  1-5B 

N.  8. 

Damages  ^  death  '—  last  earnings. 

4.  Where  suit  was  brought  to  recover  for 
the  alleged  negligent  homicide  of  one  who 
was  conducting  a  dairy,  it  was  error  to 
charge  as  follows:  ''You  look  to  the  testi- 
mony, and  determine  what  the  gross  re- 
ceipts from  the  dairy  were,  and  then  you 


POWELL  V.  BERKY. 


307 


take  all  the  expenses  that  contributed  to 
this  fund,  the  rent  of  his  land,  and  any  ex- 
penses that  he  incurred  in  and  about  the 
running  of  his  dairy,  and  the  difference  be- 
tween the  total  expenses  and  the  total  re- 
ceipts would  be  his  net  earnings,  and  that 
would  be  his  average  yearly  loss;  and  you 
multiply  his  average  yearly  loss  by  the  ex- 
pectation of  years,  and  that  would  give  yon 
the  gross  amount  of  the  plaintiff's  recovery/* 
For  other  ca$e8,  see  Trials  III.  c,  2,  in  Dig. 
1-52  y.  S. 

Appeal  —  failure  to  Instruct  Jury. 

5.  Under  previous  rulings  of  this  court, 
in  a  suit  for  a  negligent  tort,  where  the 
question  of  diminution  of  damages  by  rea- 
son of  negligence  on  the  part  of  the  person 
injured  is  not  raised  by  the  pleadings  of 
either  party,  it  does  not  constitute  reversible 
error  for  the  court,  in  the  absence  of  a  re- 
quest, to  omit  to  charge  on  that  subject, 
where  he  has  charged  fully  as  to  the  effect 
of  the  negligence  of  the  injured  person  up- 
on the  right  to  recover  at  all;  aithough  it 
is  the  better  practice  to  charge  on  the  sub- 
ject of  comparative  negligence  and  diminu- 
tion of  damages,  where  the  evidence  author- 
izes it. 
For  olher  caseg,  6ee  Appeal  and  Error,  VI L 

m,  4,  b,  in  Dig.  1-^2  N.  8. 

(August  21,  1916.) 

ERROR  to  the  Superior  Court  for  Fulton 
County  to  reyiew  a  judgment  overrul- 
ing a  motion  for  a  new  trial  of  an  action 
brought  to  recover  damages  for  the  alleged 
negligent  homicide  of  plaintiff's  son  caused 
by  defendant's  negligent  driving  of  an  auto- 
mobile.   Reversed. 

Statement  by  Ijiinipkin,  J.: 

Mrs.  F.  M.  Berry  brought  suit  against 
George  Powell,  to  recover  damages  for  the 
homicide  of  her  son.  Her  petition  alleged 
that  her  son  was  riding  with  the  defendant 
in  his  automobile  about  8  oVlock  at  night; 
that  the  car  was  driven  by  the  defendant  at 
a  rapid  and  reckless  rate  of  speed,  and  that, 
when  a  curve  in  the  road  was  readied,  the 
defendant  did  not  slacken  the  speed,  by  rea- 
son  of  which  the  car  ran  from  one  side  of 
the  road  to  the  other,  and  finally  off  the 
highway  upon  an  embankment,  where  it  sud- 
denly stopped,  throwing  the  plaintiff's  son 
freni  the  car,  which  fell  upon  him,  and 
his  head  struck  against  a  rock  or  some 
other  hard  substanoe,  from  which  death  re- 
sulted; that  the  plaintiff's  son  had  nothing 
to  do  with  the  operation  of  the  car,  and  no 
control  over  or  direction  of  the  defendant, 
but  was  riding  as  a  guest  of  the  latter; 
that  the  defendant  was  under  the  influence 
of  liquor  or  other  strong  drink  to  such  an 
extent  as  to  make  him  careless  and  reckless, 
and  regardless  of  the  safety  of  the  plain- 
tiff's son;  and  that  her  son  lost  his  life 
LJI.A.1917A. 


through  the  negligence  and  carelessness  of 
the  defendant.  There  were  also  allegations 
as  to  the  age  and  earning  capacity  of  the 
deceased,  his  contribution  to  the  plaintiff's 
support,  and  her  dependence  upon  him. 

The  defendant  denied  liability,  or  that  he 
was  guilty  of  negligence  as  alleged.  He 
av^red  that  he  was  driving  the  car  cau- 
tiously and  carefully  and  at  a  moderate 
rate  of  speed;  that,  as  it  was  going  around 
a  curve,  a  large  touring  car,  running  at  a 
rapid  rate  of  speed,  approached  on  the  same 
side  of  the  road  as  that  on  which  was 
the  defendant's  automobile;  that  it  was 
equipped  with  and  was  using  brilliant  head- 
lights, the  light  of  which  flashed  into  the 
defendant's  eyes  and  momentarily  blinded 
him;  that,  in  order  to  avoid  a  collision  with 
the  approaching  car,  he  attempted  to  cross 
the  road,  but  his  oar  was  struck  by  the 
other  and  turned  completely  around;  and 
that  he  was  in  no  way  to  blame  for  the  in- 
jury to  the  decedent.  By  amendment  the 
defendant  alleged  that  at  the  time  of  the 
accident  both  the  plaintiff  and  the  defend- 
ant were  riding  in  the  car  of  the  latter  on 
a  public  highway;  that  they  were  engaged 
in  a  joint  enterprise,  and  were  return ini^ 
from  a  place  whither  they  had  gone  to  ob- 
tain whisky  for  their  joint  consumption; 
that  the  whisky  was  purchased  by  the  de- 
cedent; that  both  of  them  were  in  an  in- 
toxicated condition  on  a  public  highway  of 
the  state;  that  the  defendant  was  intoxi- 
cated, and  the  deceased  knew  it  when  he 
entered  the  car,  and  he  remained  there  with 
full  knowledge  of  the  defendant's  condition, 
and  made  no  effort  to  control  the  defendant 
in  the  operation  of  the  car,  and  did  not 
remonstrate  with  him  about  his  driving; 
and  that  the  deceased  was  guilty  of  such 
negligence  in  entering  the  car  and  remain- 
ing there  as  to  prevent  a  recovery. 

The  jury  found  in  favor  of  the  plaintiff, 
$4,117.  The  defendant  moved  for  a  new 
trial,  which  was  refused,  and  he  excepted. 
Other  necessary  facts  appear  in  the  opin- 
ion. 

Messrs.  Hosser,  Slaton.  Plillltps,  A 
Hopkins,  for  plaintiff  in  error: 

Deceased  contributed  to  and  occasioned 
the  drunkenness  of  the  driver,  and  there  can 
be  no  recovery. 

Peavy  y.  Georgia  R.  &  Bkg.  Co.  81  Ga. 
488,  12  Am.  St.  Rep.  334,  8  S.  £.  70;  Roach 
y.  Western  k  A.  R.  Co.  03  Ga.  786,  21  S.  E. 
67;  Lynn  v.  Goodwin,  170  Cal.  112,  L.R.A. 
1915S,  688,  148  Pae.  927,  9  N.  C.  0.  A. 
915;  Robinson  v.  New  York  C.  k  H.  R.  R. 
Co.  66  N.  Y.  11,  23  Am.  Rep.  1;  Smith  v. 
New  York  C.  k  H.  R.  R.  Co.  38  Hun,  3S; 
Wrightsville  A  T.  R.  Co.  v.  Gemto,  129  Ga. 
212,  58  S.  E.  769;  City  Eieetrio  R.  Co.  %, 
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Shropshire,  101  Ga.  36,  28  S.  E.  508,  3  Am. 
Neg.  Rep.  389 ;  Pickett  v.  Central  of  Georgia 
R.  Co.  138  Ga.  181,  74  S.  E.  1027,  Ann.  Cae. 
1913C,  1380;  1  Thomp.  Neg.  §§  502,  503; 
Titus  V.  New  Scotland,  90  Hun,  468,  35  N. 
Y.  Supp.  071. 

The  charge  as  to  the  measure  of  damages 
was  error. 

Central  R.  Co.  v.  Ray,  129  Ga.  349,  58  S. 
E.  844;  Atlanta  R.  &  Power  Co.  v.  Gaston, 
118  Ga.  418,  45  S.  E.  508;  Southern  R.  Co. 
V.  Scott,  128  Ga.  246,  57  S.  E.  504;  Atlanta 
Con  sol.  Street  R.  Co.  v.  Bates,  103  Ga.  349, 
30  S.  E.  41,  4  Am.  Neg.  Rep.  128;  Southern 
Bell  Teleph.  &  Teleg.  Co.  v.  Shamos,  12  Ga. 
App.  472,  77  S.  E.  312;  Savannah,  F.  &  W. 
R.  Co.  V.  Stewart,  71  Ga.  428;  Central  R. 
Co.  V.  Thompson,  76  Ga.  771;  Western  & 
A.  R.  Co.  V.  Moore,  94  Ga.  458,  20  S.  E. 
640;  Florida  C.  &  P.  R.  Co.  v.  Burney,  98 
Ga.  1,  26  S.  E.  730;  Richmond  &  D.  R.  Co. 
V.  Allison,  86  Ga.  149,  U  L.R.A.  43,  12  S. 
E.  352;  Central  of  Georgia  R.  Co.  v.  Perker- 
son,  112  Ga.  036,  53  L.R.A.  210,  38  S.  E. 
365. 

A  drunken  man  is  to  be  measured  by  the 
same  standard  as  a  sober  man  as  to  the  use 
of  ordinary  diligence,  and  it  was  essential 
that  the  jury  should  understand  this  to  he 
the  law,  since  it  was  a  vital  question  in  this 
case. 

Rollestone  v.  Cassirer,  3  Ga.  App.  175,  50 
S.  £.  442.    ' 

If  plaintiff  by  ordinary  care  could  have 
avoided  tlve  consetjuences  to  himself,  caused 
by  the  defendant's  negligence,  he  is  not  en- 
titled to  recover. 

Southern  R.  Co.  v.  Hogan,  131  Ga.  159,  62 
S.  E.  64;  Columbus  v.  Griggs,  113  Ga.  597, 
84  Am.  St.  Rep.  257,  38  S.  E.  953,  10  Am. 
Neg.  Rep.  28;  Western  &  A.  R.  Co.  v,  Fer- 
guson, 113  Ga.  708,  54  L.R.A.  802,  39  S.  E. 
306,  10  Am.  Nog.  Rep.  227;  Mansfield  v. 
Richardson,  118  Ga.  2.10,  46  S.  E.  269;  May 
V.  Central  R.  &  Bkg.  Co.  80  Ga.  363,  4  S.  E. 
330;  Atlanta  &  C.  Air  Line  R.  Co.  v.  Leach, 
91  Ga.  419,  44  Am.  St.  Rep.  47,  17  S.  E. 
619;  Evans  v.  Cliarleston  &  W.  C.  R.  Co. 
108  Ga.  270,  33  .S.  E.  901;  Hicks  v.  Georgia 
S.  &  F.  R.  Co.  108  Ga.  304,  32f  S.  E.  880; 
Steele  v.  Central  R.  Co.  123  Ga.  237,  51  8. 
E.  4S8;  Bell  v.  Western  &  A.  R.  Co.  70  Ga. 
566 ;  Parish  v.  Western  &,  A.  R.  Co.  102  Ga. 
285,  40  L.R.A.  364,  29  S.  E.  715;  Columbus 
v.  Griggs,  113  Ga.  597,  84  Am.  St.  Rep.  257, 
38  S.  E.  953,  10  Am.  Neg.  Rep.  28;  White 
V.  Kennon,  83  Ga.  343,  9  S.  E.  1082;  Hoyle 
V.  Excelsior  Steam  Laundry  Co.  95  Ga.  34. 
21  S.  E.  1001;  Hazlehurst  v.  Brunswick 
Lumber  Co.  94  Ga.  535,  19  8,  E.  756. 

Messrs.  Sfmnionfi  &  Siininons,  also  for 
plaintiff  in  error. 

Messrs.  J.  C.  Clark  and  Wostinorelnnd 
A  Westmoreland  for  defendant  in  error. 
L.R.A.IOHA. 


littinpkin,  J.,  delivered  the  opinion  of  the 
court : 

1.  Voluntary  drunkenness  furnishes  no  ex- 
cuse for  negligence;  nor  does  it  relieve  a 
drunken  man  from  exercising  the  degree  of 
care  required  of  a  sober  man  in  the  same 
circumstances.  If  a  person  is  required  to 
use  ordinary  care,  this  means  that  care 
which  every  prudent  man  would  exercise 
under  similar  circumstances.  In  taking  the 
conduct  of  every  prudent  man  as  a  stand- 
ard, reference  is  made  to  the  normal  man; 
that  is,  the  sober  man.  Ordinary  care  is 
not  to  be  measured  by  what  every  prudent 
drunken  man  would  do  under  like  circum- 
stances, but  what  every  prudent  sober  man 
would  do  under  like  circumstances.  If  ordi- 
nary care  under  certain  circumstances 
would  require  that  a  certain  thing  should 
be  done,  the  requirement  is  binding  on  a 
man  whether  sober  or  drunk;  and  getting 
drunk  will  not  relieve  the  person  from  that 
duty.  To  hold  otherwise  would  be  to  put 
a  premium  upon  drunkenness.  Woollen  & 
T.  Intoxicating  Liquors,  §§  1184  et  seq.  A 
similar  rule  has  been  applied  in  holding 
that  voluntary  drunkenness  furnishes  no 
excuse  for  crime.  If  ordinary  care  is  not 
the  measure  of  diligence  required  in  the 
particular  case,  what  is  said  above  is  equal- 
ly applicable  to  the  degree  of  diligence 
which  is  required. 

2.  As  drunkenness  does  not  furnish  an 
excuse  for  negligence,  neither  does  it  con- 
stitute negligence  as  matter  of  law.  It  is 
possible,  whether  probable  or  not,  for  one 
man  to  act  with  the  care  of  a  prudent  man 
while  intoxicated,  and  for  another  to  act 
with  a  lack  of  ordinary  care  while  sober. 
If  the  conduct  of  the  drunken  man  measures 
up  to  the  standard  fixed  by  law,  the  drunk- 
enness alone  will  not  authoriee  a  recovery 
for  an  injury  caused  by  him.  Still  it  is  one 
of  the  facts  entering  into  the  transaction, 
and  is  provable  as  such.  It  is  not  negli- 
gence per  se  for  a  man  to  have  a  defective 
vision,  or  to  have  an  impotent  hand;  but 
if  a  person  so  afflicted  should  undertake  to 
drive  a  powerful  automobile  on  a  crowded 
thoroughfare,  and  injury  should  occur  from 
a  collision  with  another  passer,  the  condi- 
tion of  the  driver  of  the  machine  would  be 
a  provable  fact,  under  proper  aHegations, 
for  consideration  by  the  jury  in  determining 
whether  in  his  entire  conduct  he  vzas  neg- 
ligent. It  is  not  negligence  per  se  to  have 
a  cork  leg.  But  it  may  be  negligent  for  a 
man  with  a  cork  leg  to  chase  and  seek-  to 
board  a  moving  train;  or  the  condition  of  a 
passenger,  known  to  a  carrier,  may  have  an 
effect  upon  what  due  care  requires  of  the 
carrier. 

As  liquor  may  affect  not  only  the  brain, 
but  the  nerves,  the  muscles,  and  the  eye- 
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flight,  if  a  person  voluntarily  becomes  in- 
toxicated, and  in  t]iat  condition  undertakes 
to  drive  an  automobile,  and  injury  results 
to  another  from  the  negligent  operation  of 
it,  his  condition  would  be  a  fact  for  the  con- 
sideration of  the  jury,  in  determining 
whether  he  acted  with  diligence  or  negli- 
gence; or,  if  injury  should  result  to  him, 
and  he  should  bring  suit,  whether  he  had 
voluntarily  created  a  condition  which  af- 
fected his  action  is  a  matter  which  the  jury 
may  consider  in  determining  whether  he  was 
diligent  or  negligent.  It  has  sometimes  been 
said  that  this  condition  of  the  person  whose 
act  is  under  consideration  is  a  part  of  the 
res  gest«  of  the  transaction.  One  riding 
in  an  automobile  is  bound  to  use  ordinary 
care  for  his  own  safety.  If  there  should  be 
evidence  tending  to  show  that  he  voluntarily 
became  so  intoxicated  as  to  be  unable  for 
that  reason  to  exercise  ordinary  care,  and 
did  so  fail,  and  that  by  tlie  use  thereof  he 
could  have  avoided  the  consequences  to  him- 
self of  the  negligence  of  the  driver,  such 
question  would  be  one  for  the  jury,  under 
proper  instructions.  One  riding  in  a  car 
driven  by  another,  though  a  mere  guest  and 
having  no  control  over  the  person  driving 
the  car,  may  be  guilty  of  such  negligence 
as  to  preclude  a  recovery  for  a  personal  in- 
jury resulting  from  negligent  operation  of 
the  car.  If  a  driver,  from  intoxication,  is 
in  a  condition  which  renders  him  incapable 
of  operating  it  with  proper  diligence  and 
skill,  and  this  is  known  or  palpably  appar- 
ent to  one  entering  tlie  car,  this  is  a  fact 
which  may  be  proved  for  the  consideration 
of  the  jury,  along  with  other  facts,  to  throw 
light  on  the  question  of  whether  such  per- 
son exercised  ordinary  care  in  entering  the 
car  or  in  remaining  in  the  car,  or  in  refer- 
ence to  his  conduct  while  in  it.  So,  if  a 
guest  took  drinks  of  liquor  with  the  owner 
and  driver  of  the  car,  some  of  the  liquor 
being  furnished  by  the  owner  and  some  by 
the  guest,  this  may  be  shown  for  the  purpose 
of  aiding  in  the  determination  of  whether 
the  guest  was  negligent.  See,  in  this  con- 
nection, Rollestone  v.  Cassirer,  3  Oa.  App. 
161(4),  174,  69  S.  E.  442;  1  Shearm.  & 
Redf.  Neg.  6th  ed.  §§  93,  110,  and  notes. 

In  some  states  statutes  have  been  enacted, 
which  are  commonly  known  as  "civil  dam- 
age laws,"  which  give  a  right  of  action 
against  liquor  dealers  to  innocent  parties 
who  sustain  injury  by  the  intoxication  of 
persons  supplied  with  liquor  by  the  dealers, 
or  the  consequences  of  such  intoxication,  or 
by  the  acts  of  the  intoxicated  persons,  or 
by  the  furnishing  of  liquor  to  minors  or 
drunkards.  Tlie  action  so  given  is  entirely 
statutory;  the  elements  necessary  for  a  re- 
covery are  dependent  upon  the  particular 
statute;  and  a  discussion  of  decisions  based 
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I  upon  them  will  be  omitted,  though  some  of 
'  them  deal   with   the  subjects  of  proximate 
cause  and  contributory  negligence.     Black, 
Intoxicating  Liquors,  §§  277  et  seq. 

In  some  jurisdictions  there  are  decisions 
declaring  that  the  jury  can  be  instructed 
that  particular  acts  do  or  do  not  constitute 
negligence  which  will,  or  will  not,  authorize 
or  prevent  a  recovery.  But  in  this  state, 
as  a  general  rule,  whether  an  act  is  negli- 
gent is  a  question  for  the  jury;  and  except 
where  a  given  act  is  forbidden,  and  rendered 
negligent  per  se  as  to  the  injured  person, 
or  an  act  is  commanded  and  its  omission 
rendered  negligent,  by  a  statute  or  valid 
municipal  ordinance,  the  presiding  judge 
should  not  instruct  the  jury  what  ordinary 
care  requires  to  be  done  in  a  particular 
case.  Atlanta  &  W.  P.  R.  Co.  v.  Hudson, 
123  Ga.  108,  61  S.  E.  29,  and  citations. 
Central  of  Georgia  R.  Co.  v.  Cole,  135  Ga. 
72,  68  S.  E.  804;  Atlantic  Coast  Line  R. 
Co.  V.  McDonald,  135  Ga.  635(6),  636,  70 
S.  E.  249.  Nevertheless,  in  some  cases,  the 
undisputed  facts  may  be  so  clear  as  to  leave 
no  room  for  a  jury  to  find  save  one  way, 
and  the  question  may  become  one  of  law 
and  be  dealt  with  on  demurrer  or  motion 
for  a  nonsuit.  This  case  is  not  of  that 
character.  The  evidence  as  to  the  condi- 
tion of  the  parties,  and  how  the  drinking 
began,  was  not  so  clear  as  to  authorize  the 
judge  to  declare  as  matter  of  law  the  status 
of  each  as  to  negligence.  The  defendant  did 
admit  in  his  amended  answer  his  intoxica- 
tion. In  this  state,  also,  the  doctrine  of 
comparative  negligence  prevails,  and  it  is 
not  all  negligence  which  contributes  to  an 
injury  that  will  necessarily  prevent  a  re- 
covery. Civil  Code  1910,  §  4426.  This  case 
was  before  the  supreme  court  in  143  Ga.  59, 
84  S.  E.  121,  on  exception  to  the  overruling 
of  a  demurrer.  What  was  said  in  the  opin- 
ion, in  reference  to  there  being  nothing  to 
show  that  the  decedent  himself  was  aware 
of  the  defendant's  condition,  must  be  con- 
sidered in  the  light  of  the  question  there  for 
decision,  and  not  as  ruling  that  the  court 
should  give  requested  charges  like  those 
made  on  the  trial. 

Evidence  that  while  the  plaintiff's  son 
was  riding  with  the  defendant  in  the  auto- 
mobile of  the  latter  they  took  several  drinks 
together,  and  then  went  to  a  place  where 
the  plaintiff's  son  procured  three  bottles  of 
liquor,  from  which  they  took  additional 
drinks,  and  that  the  inj>iry  occurred  wliile 
they  were  returning  from  such  place,  would 
not  require  the  giving  of  a  charge  that  if 
they  were  on  the  same  mission,  or  on  a  joint 
pleasure  trip  or  a  common  undertaking,  and 
were  using  the  automobile  for  that  purpose^, 
the  plaintiff's  son  was  under  a  duty  to  take 
"the  necessary  steps"  to  prevent  the  negli- 
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gence  of  the  o^^ncr  of  the  machine  and  to 
prevent  any  injury  to  himself.  The  evi- 
dence on  this  subject  was  for  the  considera- 
tion of  the  jury  in  determining  the  diligence 
or  negligence  of  the  parties.  But  it  did  not 
require  the  giving  of  the  requested  instruc- 
tion as  stated. 

3.  The  case  naturally  divides  itself  into 
two  parts:  (1)  Was  the  plaintiff  entitled 
to  recover  at  all,  or  not?  (2)  If  so,  what 
was  the  measure  of  damages?  Relatively 
to  the  conduct  of  the  defendant,  and  its 
effect  on  the  right  to  recover  at  all,  the 
crucial  questions  would  be:  Did  he  fail  to 
exercise  that  degree  of  care  which  the  law 
required  of  him?  and  if  so,  was  such  failure 
the  proximate  cause  of  the  death  of  the 
plaintiff's  son?  Relatively  to  that  of  the 
plaintiff's  son,  and  its  effect  on  the  right  to 
recover  at  all,  they  would  be  whether  he  was 
negligent,  and,  if  so,  whether  his  conduct 
was  such  as  to  prevent  a  recovery  for  his 
homicide.  I1iis  is  only  a  brief  outline  of 
the  points,  and  not  a  full  statement  of  them. 
But  the  acts  of  the  parties,  their  condition, 
and  the  like,  would  l)fc  matters  for  consider- 
ation in  determining  the  controlling  ques- 
tions. Most  of  the  requests  to  charge  were 
defective  in  undertaking  to  state,  in  effect, 
that  certain  specific  things  would  consti- 
tute negligence,  or  prevent  a  recovery,  and 
in  some  instances  even  without  making  ref- 
erence to  their  possible  effect  in  connection 
with  the  injury.  Some  of  the  requests  were 
covered  by  the  general  charge.  The  presid- 
'ing  judge  may  have  charged  somewhat 
briefly  on  the  subject  of  the  condition  of  the 
parties  as  to  intoxication;  but  it  is  un- 
necessary to  discuss  each  of  the  various 
requests  at  length,  and  to  point  out  specific- 
ally the  inaccuracies  of  some,  and  where 
others  were  sufficiently  covered  by  the 
charge. 

4.  The  decedent  conducted  a  dairy.  On 
the  subject  of  the  measure  of  damages  the 
court  gave  the  following  charge:  "You 
look  to  the  testimony  and  determine  what 
the  gross  receipts  from  the  dairy  were,  and 
then  you  take  all  the  expenses  that  contri- 
bute to  this  fund,  the  rent  of  his  land,  and 
any  expenses  that  he  incurred  in  and  about 
the  running  of  his  dairy,  and  the  difference 
between  the  total  expenses  and  the  total  re- 
ceipts would  be  his  net  earnings,  and  that 
would  be  his  average  yearly  loss;  and  you 
multiply  his  average  yearly  loss  by  the  ex- 
pectation of  years,  and  that  would  give  you 
the  gross  amount  of  the  plaintiff's  recovery." 

It  was  error  to  assume  that,  if  a  man  at 
a  particular  time  was  deriving  a  certain 
net  income  from  a  dairy  business,  the  same 
net  income  would  continue  during  his  ex- 
pectation of  life  and  would  represent  his 
earning  capacity,  and  to  charge  in  effect 
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that  the  net  loss  for  one  year,  or  even  tke 
average  for  several  years,  multiplied  by  the 
number  of  years  of  the  dairyman's  life  ex- 
pectancy, would  give  the  gross  loss,  or,  as 
the  court  expressed  it,  "the  gross  amount 
of  the  plaintiff's  recovery."  This  was  error 
for  two  reasons:  First,  the  question  to  be 
determined  was  as  to  the  average  earning 
capacity  of  the  decedent,  not  the  actual  net 
earnings  of  his  business;  and,  second,  it 
left  out  of  consideration  altogether  any 
contingencies,  and  took  it  for  granted  that 
the  net  earnings  of  the  dairy  business  in 
the  future  would  be  the  same  as  those  in 
the  past,  and  would  represent  his  earning 
capacity  during  life. 

5.  It  has  been  held  not  to  be  error  re- 
quiring a  reversal,  in  the  absence  of  a  re- 
quest, to  omit  to  charge  on  the  subject  of 
reducing  damages  by  reason  of  negligence 
on  the  part  of  the  injured  person,  unless 
perhaps  one  party  or  the  other  raises  such 
question  in  his  pleadings,  although  it  is 
the  better  practice  to  do  so  where  the  evi- 
dence authorizes  such  a  charge.  Except  as 
herein  indicated,  there  was  no  error  requir- 
ing a  reversal. 

In  the  foregoing  discussion  no  reference 
has  been  made  to  what  is  known  as  the 
automobile  law  of  1010,  amended  in  1913, 
and  embodied  in  1  Park's  Code,.§§  828(a) 
and  6  Park's  Code,  §  528(c).  Neither 
party  invoked  that  statute  or  treated  it  as 
applicable  to  the  facts  of  this  case.  And  we 
have  dealt  with  the  case  as  made. 

Judgment  reversed. 

All  the  Justices  concur. 

Atkinson,  J.,  specially  concurring: 
I  concur  in  the  ruling  announced  in  the 
fourth  division  of  the  opinion,  but  not  in 
all  that  is  said  in  the  other  divisions.  The 
plaintiff's  right  to  a  recovery  was  limited  to 
the  grounds  of  negligence  alleged  in  the 
petition.  These  were  in  substance  that  the 
defendant  was  intoxicated  "to  such  an  ex- 
tent" as  to  render  him  "careless  and  reck- 
less," and  while  in  such  condition  driving 
his  automobile  at  the  reckless  rate  of 
speed  of  60  miles  per  hour,  and  upon  ap- 
proaching a  curve  in  the  road,  he  did  not 
slacken  the  speed,  but  continued,  and  the 
machine  ran  first  from  one  side  of  the  road 
to  the  other,  and  finallv  left  the  road  and 
ran  against  an  embankment^  causing  the 
plaintiff's  son,  who  was  his  guest,  to  be 
thrown  from  the  machine  and  killed.  These 
allegations,  properly  construed,  mean  that 
the  injury  was  the  result  of  the  defendant's 
recklessness  in  driving  the  machine,  and 
that  his  recklessness  was  the  result  of  his 
intoxication,  thus  making  an  unbroken 
chain  of  causal  events  or  direct  relation  be- 
tween  defendant's  intoxication  and  the  in- 
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jury.     Therefore,   according  to  the  allega- 
tions of  the  petition  intoxication  of  the  de- 
fendant is  niade  a  basal  element  of  negli- 
gence for  which  damages  are  sought  to  be 
recovered*     Not  only  will  the  plaintiff  be 
limited  to  the  alleged  grounds  of  negligence 
for   recovery,    but   as    the    allegations    as 
against  the  plaintiff  amounted  to  admissions 
in  judicio,  the  plaintiff  would  be  estopped 
from  denying  them,  and  hence  as  against 
the  plaintiff  they  are  to  be  treated  as  true. 
In  addition  to  such  admissions  there  was 
uncontradicted  evidence  to  the  following  ef- 
fect:    In  the  afternoon,  between  4  and  6 
o'clock.  Berry,  who  was  the  person  killed, 
was  at  a  store  at  Buckhead,  near  Atlanta. 
The  defendant,  Powell,  drove  up  to  the  store 
in  his  automobile.    Powell  was  drinking  to 
some  extent.    An  engagement  was  made  be- 
tween them  to  go  driving  in  the  automobile. 
Before  going  they  went  into  the  rear  end  of 
the  store  and  exchanged  drinks  from  bottles 
which    each    had,    Powell    giving   the   first 
drink.     Before  they  left  the  store,  each  of 
them,  with  a  third  person,  took  two  drinks 
from  a  jug  which  Powell  brought  into  the 
store.    After  this  they  proceeded  to  ride  in 
the  direction  which  led  away  from  Atlanta. 
They  stopped  at  a  certain  place  where  Pow- 
ell proposed  to  get  out,  but  Berry  protested 
and  urged  that  Powell  *'crank  up"  the  ma- 
chine and  proceed  with  the  ride,  which  he 
did.     They  finally  went  to  the  house  of  a 
man  in  the  country,  where  Berry  bought  3 
quart  bottles  of  whisky,  from  which  they 
each  drank  at  the  house,  and  treated  others 
who  were  present,  and,  upon  leaving  in  the 
automobile,  each  had  one  of  the  bottles  of 
whisky.      Shortly    thereafter,    which    was 
about  8  o'clock  at  night,  just  before  reach- 
ing the  curve  at  which  the  catastrophe  oc- 
cnred,  Berry  insisted  upon  .Powell  taking 
another  drink  out  of  his  bottle,  which  was 
done,  and  the  bottle  returned  to  Berry.    Up- 
on rounding  the  curve,  the  injury  occurred ; 
and  when  Berry's  body  was  removed,  it  was 
found  that  he  had  a  broken  whisky  bottle 
in  his  pocket.    It  thus  appears,  first,  that 
the  plaintiff's  son  was  a  voluntary  partici- 
pant in  the  excursion  which  the  two  made 
about  the   country,   and  which   lasted   for 
several  hours;  second,  that  Berry,  the  de- 
ceased participated  in  causing  the  defend- 
ant's intoxication,  by  drinking  with  him  and 
continuing    the    excursion    while    he    was 
drinking  the  intoxicants,  and  by  giving  him 
whisky,  the  last  drink  being  accepted  by 
the  defendant  almost  immediately  before  the 
catastrophe.      Under    these    circumstances, 
the  plaintiff's  son  was  obliged  to  know  of 
the  defendant's  intoxication,  and  that  he 
had  helped  to  bring  it  about.    The  chain  of 
events  connecting  Berry  with  the  result  of 
the  catastrophe  was  complete.     This  is  all 
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the  more  apparent  when  the  dangerous  char- 
acter of  the  machine  is  considered,  together 
with  the  necessity  for  skill  and  care  in 
operating  it.  If  Berry  was  also  drunk,  his 
drunkenness  would  not  excuse  his  negligence 
or  demeanor.  If  he  was  not  drunk,  for  the 
greater  reason  should  he  have  desisted  from 
continuing  the  excursion  and  encouraging 
the  intoxication  and  recklessness  of  the  de- 
fendant. Under  the  circumstances  in  which 
he  was  a  principal  actor,  ordinary  care 
would  have  required  Berry  to  desist.  No 
reasonable  mind  could  draw  any  other  infer- 
ence or  conclusion  from  the  undisputed  evi- 
dence than  that  the  excursion  was  dangerous 
from  its  inception,  and  that  such  an  injury 
as  occurred  would  probably  result.  Berry's 
participation  amounted  to  independent 
negligence,  and  showed  an  utter  want  of 
ordinary  care,  while  within  his  own  knowl- 
edge the  negligence  of  the  defendant  was  in 
progress. 

In  Civil  Code,  §  4426,  it  is  declared: 
"If  the  plaintiff  by  ordinary  care  could 
have  avoided  the  consequences  to  himself 
caused  by  the  defendant's  negligence,  he  is 
not  entitled  to  recover.  But  in  other  cases 
the  defendant  is  not  relieved,  although  the 
plaintiff  may  in  some  way  have  contributed 
to  the  injury  sustained." 

It  is  also  a  doctrine  of  the  common  law 
that  a  plaintiff  cannot  recover  for  a  tort  if 
the  injury  was  done  by  his  consent  or  was 
caused  by  his  negligence.  See  Macon  &  W. 
R.  Co.  v.  Johnson,  38  Ga.  409,  11  Am.  Neg. 
Cas.  292.  In  Western  &  A.  R.  Co.  v.  Fergu- 
son, 113  Ga.  708,  54  L.R.A.  802,  39  S.  E. 
306,  10  Am.  Neg.  Rep.  227,  Mr.  Justice 
Cobb  discussed  at  length  the  Code  sections 
which  announced  the  above  rules,  and  in 
the  course  of  the  opinion  said:  "If  the 
plaintiff  knows  of  the  defendant's  negligence, 
and  fails  to  exercise  that  degree  of  care 
and  caution  which  an  ordinarily  prudent 
man  would  exercise  under  similar  circum- 
stances to  prevent  an  injury  which  will  re- 
sult from  such  negligence,  it  is  well  settled 
that  he  cannot  recover.  See  Georgia  R.  & 
B.  Co.  V.  Neely,  56  Ga.  544 ;  Central  R.  Co. 
V.  Harris,  76  Ga.*508;  Americus  P.  &  L.  R. 
Co.  V.  Luckie,  87  Ga.  6,  13  S.  E.  105;  Bris- 
coe V.  Southern  R.  Co.  103  Ga.  224,  227,  28 
S.  E.  638,  3  Am.  Neg.  Rep.  360;  Central  of 
Georgia  R.  Co.  v.  Dorsey,  106  Ga.  826,  828, 
32  S.  E.  873;  Hopkins  v.  Southern  R.  Co. 
110  Ga.  85,  88,  35  S.  E.  307.  If  the  negli- 
gence of  the  defendant  was  existing  at  the 
time  that  plaintiff  was  hiurt,  and  he,  in  the 
exercise  of  that  degree  of  care  and  caution 
which  an  ordinarily  prudent  person  would 
exercise  under  similar  circumstances,  could 
have  discovered  the  defendant's  negligence, 
and,  when  discovered,  could  by  the  exercise 
of  a  like  degree  of  care,  have  avoided  the 
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same,  then  he  cannot  recover.    See  Atlanta 

6  W.  P.  R.  Ca  V.  Loftin,  86  Ga.  43,  45, 
12  S.  E.  186;  Americus  P.  R.  Co.  v.  Luckie, 
87  Ga.  6,  13  S.  E.  105;  Brunswick  &  W. 
R.  Co.  V.  Gibson,  97  Ga.  489,  497,  25  S.  £. 
484;   Cain  v.  Macon  Consol.  Street  R.  Co. 

07  Ga.  298,  22  S.  E.  918;  Western  &  A. 
R.  Co.  V.  Bradford,  113  Ga.  276,  38  S.  E. 
823.  If  at  the  time  of  the  injury  an  ordi- 
narily prudent  person,  in  the  exercdse  of 
that  degree  of  care  and  caution  which  such 
a  person  generally  uses,  would  have  reason- 
ably apprehended  that  the  defendant  might 
be  negligent  at  the  time  when  and  place 
where  the  injury  occurred,  and,  so  appre- 
hending the  probability  of  the  existence  of 
such  negligence,  could  have  taken  steps  to 
prevent  the  injury,  then  the  person  injured 
cannot  recover,  if  he  failed  to  exercise  that 
degree  of  care  and  caution  usually  exercised 
by  an  ordinarily  prudent  person  to  ascertain 
whether  the  negligence  which  might  have 
been  reasonably  apprehended  really  existed. 
See  Western  &  A.  R.  Co.  v.  Bloomingdale, 
74  Ga.  604,  611;  Smith  v.  Central  R.  Co. 
82  Ga.  801,  10  S.  E,  111 ;  Jenkins  v.  Central 
R.  &  Bkg.  Co.  89  Ga.  756,  15  S.  E.  655; 
Central  R,  &  Bkg.  Co.  v.  Attaway,  90  Ga. 
657,  661,  16  S.  E.  956;  Macon  &  I.  S. 
Street  R.  Co.  v.  Holmes,  103  Ga.  665,  30 
S.  E.  563,  4  Am.  Neg.  Rep.  25;  Lloyd  v. 
City  &  S.  R.  Co.  110  Ga.  167,  35  S.  E.  170, 
7  Am.  Neg.  Rep.  591.  If  there  is  anything 
present  at  the  time  and  place  of  the  injury 
which  would  cause  an  ordinarily  prudent 
person  to  reasonably  apprehend  the  proba- 
bility, even  if  not  the  possibility,  of  danger 
to  him  in  doing  an  act  which  he  is  about 
to  perform,  then  he  must  take  such  steps  as 
an  ordinarily  prudent  person  would  take  to 
ascertain  whether  such  danger  exists,  as  well 
as  to  avoid  the  consequences  of  the  same 
after  its  existence  is  ascertained;  and  if 
he  fails  to  do  this,  and  is  injured,  he  will 
not  be  allowed  to  recover,  if  by  taking 
proper  precautions  he  could  have  avoided 
the  consequences  of  the  negligence  of  the 
person   inflicting  the  injury." 

When  the  principles  reiterated  by  Mr. 
Justice  Cobb  as  above  are  applied  to  the 
present  case,  it  is  clear,  without  further 
multiplying  authorities,  that  a  state  of  cir- 
cumstances existed  which  so  connected 
Berry  with  the  causative  negligence  pro- 
ducing the  injury  that  he  could  not  recover. 
When  the  case  was  before  this  court  on  ex- 
ception to  a  judgment  overruling  a  demur- 
rer (143  Ga.  59,  84  S.  E.  121),  it  was 
held :  "Where,  in  a  suit  brought  by  a  mother 
to  recover  for  the  tortious  homicide  of  her 
son,  the  petition  alleges  that  the  injuries  to 
the  son  which  resulted  in  his  death  were 
the  result  of  the  defendant's  driving  his 
automobile  at  a  dangerous  and  negligent 
rate  of  speed  around  the  curve  of  a  road, 
L.R..\.1917A. 


that  the  decedent  was  sitting  on  a  back 
seat  of  the  automobile  and  had  no  control 
or  direction  of  the  defendant,  the  driver  and 
owner  of  the  car,  who  was  then  under  the 
influence  of  liquor  to  such  an  extent  as  to 
make  him  careless  and  reckless,  and  that 
in  consequence  of  the  carelessness  and  negU* 
gence  of  the  defendant  her  son  was  killed 
by  the  overturning  of  the  machine,  there 
being  nothing  in  the  petition  to  show  that 
the  decedent  himself  was  aware  of  the  de- 
fendant's intoxicated  condition,  the  court 
properly  overruled  a  general  demurrer  to 
the  petition." 

The  clear  inference  was  that  the  judgment 
overruling  the  demurrer  would  not  have 
been  affirmed  if  it  had  appeared  upon  the 
face  of  the  petition  that  the  plaintiff's  son 
was  aware  of  defendant's  intoxicated  condi- 
tion. In  Lynn  v.  Goodwin,  170  Cal.  112, 
L.RJV.1915E,  688,  148  Pac.  927,  9  N.  C. 
C.  A.  915,  it  was  said:  "W^hile  it  is  true 
that  in  general  the  negligence  of  the  driver 
of  a  vehicle  is  not  imputable  to  a  passenger 
so  as  to  bar  that  passenger's  right  of  re- 
covery, .  .  .  yet  the  conduct  of  the  plain- 
tiff in  riding,  and  in  continuing  to  ride,  in 
an  automobile  when  he  must  have  known 
that  the  driver  was  intoxicated,  established 
independent  negligence  upon  the  plaintiff's 
part,  independent  from  the  driver's  negli- 
gence, barring  the  right  of  recovery." 

See  also  Brommer  v«  Pennsylvania  R.  Co. 
29  L.R.A.(N.S.)  924,  103  C.  C.  A.  135,  179 
Fed.  577 ;  Christopherson  v.  Minneapolis,  8t. 
P.  &  S.  Ste.  M.  R.  Co.  28  N.  D.  128,  L.R.A. 
1916A,  761,  147  N.  W.  791. 

Where  the  evidence  will  admit  an  issue 
as  to  whether  certain  facts  show  negligence 
or  want  of  ordinary  care,  the  question  is 
for  the  jury.  But  it  is  a  mistake  to  hold 
under  all  circumstances,  where  the  charge 
of  negligence  on  the  one  hand,  or  want  of 
ordinary  care  on  the  other,  is  made,  that 
the  question  is  for  the  jury.  If  the  facts 
are  undisputed,  and  there  is  no  basis  for 
reasonable  minds  to  differ  as  to  the  infer- 
ences or  conclusions  to  be  deduced  there- 
from, the  question  becomes  one  of  law.  Each 
case  must  stand  upon  its  peculiar  facts. 
Among  cases  holding  the  evidence  insufli- 
cient  to  authorize  submission  of  the  case  to 
the  jury,  or  a  verdict  for  the  plaintiff,  are 
those  collated  in  the  excerpts,  infra,  from 
the  opinion  in  Western  &  A.  R.  Co.  v.  Fer- 
guson, supra.  While  the  facts  of  theiv^ 
cases  are  different  from  those  now  involved, 
the  cases  sufficiently  illustrate  the  rule 
above  stated  in  regard  to  the  right  of  the 
court  to  pass  upon  cases  where  as  matter 
of  law  negligence  or  want  of  ordinary  care 
is  charged,  and  under  the  pleadings  and 
evidence  a  verdict  for  the  defendant  was 
demanded. 
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Annotation — ^bitpncntion  of  person  operating  automobile. 


For  anno  tat  ion  on  the  general  que8> 
tion  of  intoxication  as  affecting  negli- 
gence,  see  Mcintosh  v.  Standard  Oil  Co. 
47  L.R.A.(N.S.)  730. 

As  to  imputed  or  contributory  negli- 
gence of  passenger  riding  in  automobile 
driven  by  another  precluding  recovery 
against  third  person  for  injury,  see  an*- 
notation  to  Rebillard  v.  Minneapolis,  St. 
P.  ^b  S.  Ste.  M.  R.  Co.  L.R.A.1915B,  953. 

Generally  as  to  imputed  negligence 
of  driver  to  passenger,  see  annotations 
to  Schultz  V.  Old  Colony  Street  R.  Co. 
8  L,E.A,(N.S.)  597,  and  Christopherson 
V.  Minneapolis,  St.  P.  &  S.  Ste.  M.  B* 
Co.  LlR.A.1915A,  761. 

It  will  be  noticed  that  the  c-ourt  in 
Powell  v.  Berrt,  ante,  306,  decides  that 
voluntary  drunkenness  does  not  furnish 
an  excuse  for  negligence,  nor  relieve  a 
drunken  man  from  exercising  the  degree 
of  care  required  of  a  sober  man  under 
the  same  circumstances;  and  that  if  one 
liecomes  voluntarily  intoxicated,  and 
negligently  operates  his  automobile  and 
injures  another,  his  intoxication  fur- 
nishes no  excuse  for  his  negligence;  but 
holds  that  drunkenness  itself  does  not 
constitute  negligence  as  a  matter  of  law, 
but  is  a  fact  to  be  considered  by  the 
jury  in  determining  whether  the  intozi* 
eated  person  w^as  negligent. 

This  conclusion  finds  support  in  Shep- 
pard  V.  Johnson  (1912)  11  Ga.  App.  280, 
75  S.  E.  348.  In  that  case  which  was  an 
action  to  recovej  for  an  injury  inflicted 
by  the  defendant's  automobile,  it  was 
alleged  that  he  was  intoxicated  and 
guilty  of  driving  his  car  in  that  condi- 
tion,  but  there  was  no  evidence  to  sup- 
port the  allegation.  The  court,  however, 
stated  that  the  act  of  intoxication 
would  not  be  in  and  of  itself  such  neg- 
ligence as  to  authorize  a  recovery,  say- 
ing that  it  might  be  pleaded  and  proved 
hy  way  of  inducement  for  the  purpose 
of  illustrating  the  negligent  conduct  al- 
leged, but  that  if  one,  even  though  in- 
toxicated, should  drive  his  car  in  a 
proper  manner  and  observe  the  rules  and 
regulations  prescribed,  an  injury  inflict- 
ed by  his  machine  would  not  render  him 
liable  merely  because  he  might  have 
been  under  the  influence  of  intoxicants 
at  the  time  of  the  injury. 

In  Parker  y.  Smith  Lumber  Co. 
(1914)  70  Or.  41,  138  Pac.  1061,  in  an 
action  to  recover  for  the  death  of  a 
motorcyclist  who  collided  with  obstruc- 
tions left  in  a  street,  special  findings  of 

the  jury  that  he  was  intoxicated,  and 
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that  his  intoxication  contributed  to  his 
injury  were  held  conclusive  upon  those 
questions  and  a  bar  to  the  action*  In 
this  case  an  instruction  was  held  not 
erroneous  which  stated  in  effect  that  if 
the  jury  believed  from  the  evidence  that 
the  motorcyclist  was  so  intoxicated  that 
he  had  lost  such  control  of  his  brain  or 
muscles  as  an  ordinary  prudent  and  cau- 
tious man  in  the  full  possession  of  his 
faculties  would  exercise  under  similar 
conditions,  and  the  defendant  was  ignor- 
ant of  such  condition;  and  if  they  fur- 
ther found  from  the  evidence  that  such 
intoxication  contributed  proximately  to 
the  injury, — ^rio  recovery  could  be  had. 
The  court  said:  "The  decedent,  by  vol- 
untarily becoming  intoxicated,  and  at- 
tempting to  travel  on  a  motorcycle  when 
in  that  condition,  w^as  guilty  of  con- 
tributory negligence;  and  the  jury,  in 
addition  to  finding  that  he  was  intoxi- 
cated at  the  time  that  he  was  fatally  in- 
jured, found,  also,  that  his  intoxicated 
condition  contributed  proximately  to 
said  injury.  These  two  facts  consti- 
tute a  complete  bar  to  the  plaintiff's 
cause  of  action.  If  the  defendants  had 
been  guilty  of  negligence  contributing 
to  said  accident^  the  decedent's  intoxi- 
cated condition,  and  the  further  fact 
that  it  contributed  proximately  to  the 
accident,  constituted  contributory  neg- 
ligence, and  bars  all  right  of  recovery 
for  the  injury.  ...  In  Bageard  v. 
Consolidated  Traction  Co.  (1900)  64  N. 
J.  L.  322,  49  L.R.A.  424,  81  Am.  St.  Rep. 
498,  45  Atl  620,  7  Am.  Neg.  Rep.  290, 
the  court  says:  ^The  true  rule  is  that 
voluntary  drunkenness  does  not  relieves 
the  drunken  man  from  the  degree  of  care 
required  of  a  sober  man  in  the  same  cir- 
cumstances,  and,  if  his  drunkenness 
renders  him  incapable  of  exercising  such 
care,  then  it  contributed  to  any  injury 
thereby  sustained,  and  bars  recovery  for 
another^s  negligence.'  2  Wood,  Rail- 
roads, page  1457,  states  the  law  thus: 
'The  fact  that  the  person  injured  was  at 
the  time  intoxicated  does  not  necessarily 
constitute  contributory  negligence  on  his 
part,  though  this  fact  is  to  be  considered 
with  others  in  determining  whether  or 
not  he  exercised  ordinary  eare  to  pro- 
tect himself.  One  cannot  voluntarily 
incapacitate  himself  from  ability  to  ex- 
ercise ordinary  care  for  his  own  self- 
protection,  and  then  set  up  such  inca- 
pacity as  an  excuse  for  his  failure  to 
use  care;  and  if  the  intoxication  eour 
tributed  to  the  injury,  as  a  proximate 
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cause  thereof,  it  is  a  complete  bar  to 
any  action  for  damages  sustained  in  con- 
sequence of  it.'  In  volume  1  of  Thomp- 
son's Commentaries  on  Negligence, 
§  341,  he  states  the  law  thus:  'But  it 
should  be  carefully  kept  in  mind  that 
voluntary  intoxication  on  the  part  of 
a  person  killed  or  injured  is  not  to  be 
regarded  as  equivalent  to  contributory 
negligence  accordingly  as  it  contributes 
or  does  not  contribute  to  bring  about  the 
injury,  or  accordingly  as  it  is  or  is  not 
to  be  regarded  as  the  proximate  cause 
of  the  injury.'  If  intoxication  does  not 
contribute  to  cause  the  injury,  it  is  not 
contributory  negligence.  If,  as  in  this 
case,  it  contributes  proximately  to  cause 
the  injury,  it  is  contributory  negligence.'' 

In  Allen  v.  Pearson  (1915)  89  Oonn. 
401,  94  Atl.  277,  a  new  trial  was  asked 
by  one  against  whom  a  motorcyclist  had 
recovered  a  judgment  because  of  an  in- 
jury sustained  through  the  defendant's 
negligent  operation  of  an  automobile,  on 
the  ground  of  newly  discovered  evidence 
that  the  motorcyclist  was  intoxicated  at 
the  time  he  was  injured.  The  court 
stated  that  if  the  respondent  was  oper- 
ating his  machine  while  under  the  in- 
fluence of  liquor,  he  was  violating  chap. 
85,  Pub.  Acts  1911,  but  that  this  fact 
would  not  be  enough  to  change  the  re- 
sult of  the  former  trial;  that  to  effect 
this  result  the  petitioner  must  show  that 
the  violation  of  the  statute  was  a  proxi- 
mate cause  of  the  respondent's  injury, 
since  the  statute  merely  imposed  a  pen- 
alty for  a  violation,  and  did  not  provide 
that  a  violation  should  prevent  a  re- 
covery for  injuries  inflicted  on  the  of- 
fender by  another  person,  where  the  vio- 
lation of  the  statute  was  not  a  cause  of 
4he  injury;  and  it  was  held  that  a  new 
trial  would  not  be  granted  where  there 
was  no  evidence  showing  that  the  motor- 
cyclist's injuries  were  caused,  in  whole 
or  in  part,  by  his  intoxication. 

It  has  been  held  in  New  York  that 
under  §  290,  subdiv.  3,  of  the  Highway 
Law,  the  operation  of  a  motor  vehicle 
by  a  person  in  an  intoxicated  condition 
is  expressly  prohibited,  and  that  an  in- 
nocent party  injured  in  consequence  of 
a  violation  of  this  statute  is  entitled  to 
his  civil  remedy  for  damages.  Lincoln 
Taxicab  Co.  v.  Smith  (1915)  88  Misc. 
9,  150  N.  Y.  Supp.  86.  In  this  case, 
which  was  an  action  to  recover  damages 
sustained  by  reason  of  the  defendant's 
automobile  colliding  with  the  plaintiff's 
machine,  evidence  that  at  the  time  of 
the  collision  the  defendant,  who  had 
been  placed  under  arrest,  was  intoxicat- 
ed, was  held  material,  especially  where 
L.R.A.1917A. 


there  was  further  evidence  that  the  de- 
fendant's car  was  proceediiig  in  a 
^'wabbly"  condition  along  the  street,  and 
when  the  plaintiff's  car  was  near  the 
center  of  the  street  it  was  struck  by  the 
defendant's  car,  and  that  a  collision 
would  not  have  occurred  if  the  defend- 
ant had  driven  his  car  to  the  rear  of  the 
plaintiff's. 

It  appears  that  one  who  rides  with  a 
driver  of  an  automobile  who  is  intoxi- 
cated may,  by  so  doing,  be  guilty  of  such 
negligence  as  to  bar  a  recovery  for  an 
injury,  either  from  the  driver  of  the 
car  in  which  he  is  riding,  or  the  driver 
of  another  car  with  which  a  collision 
occurs  by  reason  of  the  intoxicated 
driver's  negligence. 

Thus,  it  has  been  held  that  while  it 
is  true  as  a  general  rule  that  the  negli- 
gence of  the  driver  of  a  vehicle  is  not 
imputable  to  a  passenger  so  as  to  bar 
the  latter's  right  of  recovery,  yet  one 
who  rides  with  the  driver  of  an  auto- 
mobile, with  knowledge  that  the  driver 
is  drunk,  is  guilty  of  independent  negli- 
gence apart  from  the  driver's  negli- 
gence, and  cannot  recover  from  the 
driver  of  another  automobile  for  an  in- 
jury received  by  a  collision  between  the 
cars,  if  the  injury  was  caused  by  the 
act  of  the  driver  of  the  machine  in  which 
he  was  riding.  Lynn  v.  Goodwin  (1916) 
170  Oal.  112,  L.R.A.1915E,  588,  148  Pac. 
927,  9  N.  C.  C.  A.  915. 

And  it  will  be  noticed  that  in  Poweli. 
V.  Berry,  ante,  306,  the  court  decided 
that  one  riding  in  an  automobile  driven 
by  another,  though  a  mere  guest,  may  be 
guilty  of  such  negligence  as  to  preclude 
a  recovery  from  the  driver  for  an  in- 
jury sustained  by  the  negligent  opera- 
tion of  the  car.  J.  T.  W. 
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V. 

ENNIS  LARSON,  Appt. 

(273  III.  602,  113  N.  E.  5L) 

Municipal  corporation  —  power  to  pro- 
hibit keeping  of  liquor. 

1.  Municipal  authority  to  regulate,  pro- 
hibit, or  license  the  selling  of  intoxicating 

Note.  ^  As  to  the  power  to  prohibit  the 
keeping  of  intoxicating  liquor  irrespective 
of  any  intention  to  sell  it  in  violation  of 
law,  see  the  note  to  Eidge  v.  Bessemer,  26 
L.R.A.(N.S.)  394,  and  supplement  thereto 
to  the  case  of  Com.  v.  Smith,  L.R.A.1915D, 
172. 
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liquor  does  not  include  power  to  forbid  the 
Mimiiitauiiiig  of  clubrooms  where  such  li- 
quor is  kept  for  private  use,  or  the  use  of 
liquor  therein. 

For  other  oa9€9,  see  Tnio^icating  Liqttora,  I, 
a,  2,  in  Dig.  1-52  N,  8. 

Same  ^  police  power  —  extent. 

2.  Police  power  of  a  municipal  corpora- 
tion does  not  extend  to  forbidding  the  keep- 
ing of  intoxicating  liquor  by  members  of 
duba  in  their  lockers,  for  their  individual 
use. 

For  other  cases,  see  intoxicating  Liqttors,  I. 
a,  2,  in  Dig.  1-52  N.  8. 

Same  —  power  to  declare  nuisance  -« 
scope. 

3.  Municipal  authority  to  declare  what 
shall  be  a  nuisance,  and  prevent  and  remove 
the  same,  does  not  include  power  to  declare 
the  keeping  of  intoxicating  liquor  in  the 
lockers  of  private  chibs,  for  the  individual 
use  of  noembers,  to  be  a  nuisance. 

For  other  cases,  see  Municipal  Corporations, 
//.  c,  ^,  c,  in  Dig.  /-52  A\  8. 

(June  22,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  County  Court  for  De  Kalb  Coun- 
ty, convicting  him  of  violating  a  liquor  or- 
dinance.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Alschnler*  Putnam,  A  James, 
lor  appellant: 

A  mnnicipal  corporation  exercises  only 
delegated  and  limited  powers,  and  can  exer- 
cise only  such  powers  as  are  expressly 
granted  or  necessarily  implied  from  those 
expressly  given. 

Marengo  v.  Rowland,  263  111.  531,  106 
N.  £.  285,  Ann.  Cas.  1915C,  198;  People 
ex  rel.  Friend  v.  Chicago,  261  111.  16,  49 
L.R«A.(N.S.)  438,  103  N.  E.  609,  Ann.  Cas. 
19] 5 A,  292;  Chicago  v.  M.  dt  M.  Hotel  Co. 
248  111.  264,  93  N.  E.  753;  Earlville  v. 
Radley,  237  111.  242,  86  N.  £.  624 ;  Chicago 
V,  McCoy,  136  111.  344,  11  L.R.A.  413,  26 
N.  £.  363. 

The  power  of  a  municipal  corporation  to 
pass  a  particular  ordinance  must  be  found 
in  its  charter  in  express  terms,  or  it  must 
tap  necessary  in  order  to  carry  out  the  pow- 
ers expressly  granted,  or  be  essential,  and 
not  simply  convenient,  to  the  declared  ob- 
jects and  purposes  of  the  corporation. 

Chicago  v.  0*Brien,  288  111.  228,  109  N. 


E.  10;  People  ex  rel.  Huntley  Dairy  Co.  v. 
Oak  Park,  268  111.  256,  109  N.  E.  11;  Chi- 
cago V.  P.  F.  Pettibone  k  Co.  267  III  573, 
108  N.  E.  698;  Marengo  v.  Rowland,  263 
111.  631,  105  N.  E.  286,  Ann.  Cas.  191 5C, 
X98;  Chicago  v.  Weber,  246  lU.  304,  34 
L.R.A.(N.S.)  306,  92  N.  E.  859,  20  Ann. 
Cas.  359;  Merrill  v.  Monticello,  138  U.  S. 
673,  34  L.  ed.  1069,  11  Sup.  Ct.  Rep.  441; 
Roawell  v.  Eastern  R.  Co.  16  N.  M.  685, 
120  Pac.  303;  Ottawa  v.  Carey,  108  U.  S. 
110,  27  L.  ed.  669,  2  Sup.  Ct.  Rep.  361. 

The  grant  of  power  to  the  town  to  regu- 
late, prohibit,  and  license  the  selling  of  li- 
quor, does  not  authorize  the  enactment  of 
the  provisions  of  the  ordinance  here  in 
question. 

Haskell  v.  Howard,  269  111.  550,  L.R.A. 
1916B,  893,  109  N.'  £.  992;  Sullivan  v. 
Oneida,  61  111.  242;  Christopher  v.  Mas- 
sotti,  173  111.  App.  241;  Chicago  v.  Weber, 
246  111.  304,  34  L.R.A.(N.S.)  306,  92  N.  E. 
869,  20  Ann.  Cas.  359;  Chicago  v.  P.  F. 
Pettibone  &  Co.  267  III  673,  108  K.  E. 
698;  Zion  v.  Behrens,  262  111.  510,  51 
L.R.A.{N.S.)  662,  104  N.  £.  836,  Ann.  Cas. 
1915A,  1067;  Shreveport  v.  Hill,  134  La, 
352,  64  So.  137,  Ann.  Cas.  1910A,  283;  Ros- 
well  V.  Eastern  R.  Co.  16  N.  M.  685,  120 
Pac.  303;  Com.  v.  Campbell,  133  Ky.  50, 
24  L.R.A.{N.S.)  172,  117  S.  W.  383,  19 
Ann.  Cas.  159;  Eidge  v.  Bessemer,  164  Ala. 
599,  26  L.R.A.(N.S.)  394,  51  So.  246;  Com. 
V.  Smith,  163  Ky.  227,  L.R.A.a915D,  172, 
173  S.  W.  340;  State  v.  GiUnan,  33  W.  Va. 
146,  6  L.R.A.  847,  10  S.  E.  283;  State  v. 
Williams,  146  N.  C.  618,  17  L.R.A.<N.S.) 
299,  61  S.  E.  61,  14  Ann.  Cas.  562;  Woollen 
&  T.  Intoxicating  Liquors,  §§  98,  99. 

The  power  to  "declare  what  shall  be  nui- 
sance" does  not  authorize  the  town  to  de- 
clare anything  to  be  a  nuisance  which  is 
not  a  nuisance  in  fact. 

Chicago  v.  Weber,  246  111.  304,  34  L.R.A. 
(N.S.)  306,  92  N.  £.  859,  20  Ann.  Cas.  359; 
Carthage  v.  Munsell,  203  111.  474,  67  N.  E. 
831. 

Municipal  corporations  cannot  enforce 
ordinances  whieh  infringe  the  spirit  of  the 
state  law,  or  are  repugnant  to  the  public 
policy  of  the  state. 

Marengo  v.  Rowland,  263  111.  531,  105  N. 
E.  285,  Ann.  Cas.  1916C,  198;  Chicago  v. 
Union  Ice  Cream  Mfg.  Co.  262  IlL  311,  96 


The  power  to  prohibit  or  restrict  one 
using  intoxicating  liquor,  or  having  the 
same  in  his  possession  for  his  own  use,  is 
discussed  in  the  note  to  Com.  v.  Campbell, 
24  L.R.A.(KS.)  172.  And  this  note  is  also 
supplemented  in  the  note  to  Com.  v.  Smith, 
above  referred  to.  For  the  relation  of  the 
questions  to  the  Webb-Kenyon  act,  see  anno- 
tation following  West  Virginia  v.  Adams 
Exp.  Co.  L.R.A.1916C,  299,  303. 
L.R.A.1917A. 


As  to  the  applicability  of  liquor  laws  to 
social  clubs  dispensing  liquors  to  members, 
see  notes  to  South  Shore  Country  Club  v. 
People,  12  L.R.A.(N.S.)  519;  Cuzner  v. 
California  Club,  20  L.R.A.(N.8.)  1095; 
Manning  v.  Cannon  City,  23  L.R.A.(N.S.) 
192 ;  Ada  County  v.  Boise  Commercial  Club, 
38  L.R.A.(N.S.)  101;  and  State  ex  rel. 
Harvey  v.  Missouri  Athletic  Club,  L.R.A. 
1915C,  876. 
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K.  E.  872,  Ann.  Cas.  1012D,  675;  Carth- 
age V.  Munsell,  203  111.  474,  67  N.  E.  831; 
Henderson  v.  Heyward,  109  Ga.  373,  47 
L.R-A.  366,  77  Am.  St.  Rep.  384,  34  S.  E. 
;100;  Eidge  v.  BcbSemer,  164  Ala.  5t>9,  26 
L.R.A.(N.S.)  394,  51  So.  246;  Shreveport 
V.  Hill,  134  La.  352,  64  So.  137,  Ann.  Cas. 
1916A,  283. 

It  is  not  iiiilawful  for  a  citizen  who  has 
purchased  liquors  lawfully  in  wet  territory 
to  receive  the  manual  possession  thereof  in 
dry  territory,  from  a  common  carrier  which 
lias  transported  same  for  him  from  wet 
territory. 

Carthage  v.  Duvall,  202  111.  234,  66  N. 
E.  1099;  Carthage  v.  Munsell,  203  111.  474, 
67  N.  E.  831:  People  v.  Young,  237  111. 
196,  86  N.  E.  589. 

A  citizen  may  own  intoxicating  liquor 
and  have  it  Sn  his  possession  in  anti-saloon 
territory. 

People  V.  Young,  supra. 

Defendant  has  the  right,  under  the  Con- 
stitution of  the  United  States,  to  receive 
interstate  shipments  of  intoxicating  liquors. 

Vance  v.  W.  A.  Vandercook  Co.  170  U. 
S.  438,  42  L.  ed.  1100,  18  Sup.  Ct.  Rep. 
674:  Adams  Exp.  Co.  r.  Kentucky,  238  U. 
S.  190,  59  L.  cd.  1267,  L.R.A.1916C,  273, 
35  Sup.  Ct.  Rep.  824,  Ann.  Cas.  1916D, 
1167;  Leisy  v.  Hardin,  135  U.  S.  100,  34 
L.  ed.  128,  3  Inters.  Com.  Rep.  36,  10  Sup. 
Ct.  Rep.  681;  Rhodes  r.  Iowa,  370  U.  S. 
412,  42  L.  ed.  1088,  18  Sup.  Ct.  Rep.  664; 
Wilson  Act,  1890;  Webb-Kenyon  Act,  1913; 
Re  Luera,  28  Cal.  App.  185,  152  Pac.  738. 

Where  the  terms  of  an  ordinance  are  so 
broad  as  to  exceed  the  limits  of  the  power 
of  the  municipality  to  enact  it,  the  court 
will  not,  by  construction,  limit  the  ordi- 
nance to  the  scope  of  the  municipal  power, 
but  will  hold  the  ordinance  invalid. 

Employers*  Liability  Cases  (Howard  v. 
Illinois  C.  R.  Co.)  207  U.  S.  463,  492,  62 
L.  ed.  297,  807,  28  Sup.  Ct.  Rep.  141; 
Illinois  C.  R.  Co,  v.  McKendree,  203  U.  S. 
514,  61  L.  ed.  298,  27  Sup.  Ct.  Rep.  153; 
United  States  v.  Reese,  92  U.  S.  214,  23 
L.  ed.  563;  Trade-Mark  Cases,  100  U.  S. 
82,  26  L.  ed.  660;  State  v.  Chicago,  M.  & 
St.  P.  R.  Co.  136  Wis.  407,  19  L.R.A. 
(N.S.)  326,  117  N.  W.  689. 

The  enforcement  of  the  provisions  of  the 
ordinance  arbitrarily  deprives  appellant  of 
the  use  of  his  property,  abridges  his  privi- 
leges and  immunities  as  a  citizen,  deprives 
liim  of  the  equal  protection  of  the  laws, 
and  restrains  his  personal  liberty,  in  viola- 
tion of  the  guaranties  of  the  state  and  Fed- 
eral Constitutions. 

People  ex  rel.  Friend  v.  Chicago,  261  111. 
16.  49  L.R.A.(N.S.)  438,  103  N.  E.  609, 
Ann.  Cas.  1915A,  292;  People  ex  rel.  Hunt- 
ley Dairy  Co.  v.  Oak  Park,  268  111.  256, 
L.R.A.1917A. 


109  X.  E.  11;  People  V.  Weiner,  271  111. 
74,  L.R.A.1916C,  775,  110  N.  E.  870;  Lin- 
coln V.  State,  27  Vt.  328;  Com  v.  Campbell, 
19  Ann.  Cas.  169,  note;  Eidge  v.  Beeaem- 
er,  164  Ala.  599,  26  L.R.A.(X.&)  394,  61 
So.  246;  Henderson  v.  Ueywardi  109  Ga. 
373,  47  L.R.A.  366,  77  Am.  St.  Rep.  384, 
34  S.  £.  690;  Fears  v.  State,  102  6a.  274, 
29  S.  E.  463;  State  v.  Oilman,  3S  W.  Va. 
146,  6  L.R.A.  847,  10  S.  E.  283;  Com.  v. 
Smith,  163  Ky.  227,  L.R.A.1915D,  172,  173 
S.  W.  340.;  Preston  v.  Draw,  33  Me.  659, 
54  Am.  Dec.  641;  Re  Luera,  28  Cal.  App. 
185,  152  Pac.  738;  Ex  parte  Wilson,  6 
Okla.  Crim.  Rep.  451,  119  Pac.  596;  Sulli- 
van v.  Oneida,  61  111.  242;  Zion  v.  Behrens, 
262  111.  610,  51  L.R.A.(N.S.)  662,  104  N. 
£.  836,  Ann.  Cas.  1916A,  1057 ;  Freund,  PoL 
Power,  §§  463,  454;  Ex  parte  Brown,  38 
Tex.  Crim.  Rep.  296,  70  Am.  St.  Rep.  743, 
42  S.  W.  554;  Black,  Intoxicating  Liquors, 
50;  Titsworth  v.  State,  2  Okla.  Crim.  Rep. 
268,  101  Pac.  288;  Beebe  v.  State,  6  Ind. 
501,  63  Am.  Dec.  391. 

Messrs.  J.  IS.  Mattcson  and  G.  D.  Rog- 
ers, for  appellee: 

An  ordinance  may  derive  its  validity 
from  several  different  grants  of  power;  its 
validity  does  not  necessarily  depend  upon 
any  single  clause  or  section  of  the  statute. 
Goodrich  v.  Busse,  247  111.  866,  139  Am. 
St.  Rep.  335,  93  N.  E.  292;  WiUiams  v. 
Chicago,  266  III.  267,  107  N.  E.  699,  Ann. 
Cas.  1916B,  614. 

The  liquor  business  is  peculiarly  subject 
to  the  police  power  of  the  state. 

Chicago  V.  Netcher,  183  111.  104,  48  L.R.A. 
261,  75  Am.  St.  Rep.  93,  65  N.  E.  707; 
Schwuchow  V.  Chicago,  68  III.  460;  Dennehy 
V.  Chicago,  120  111.  627,  12  N.  E.  227. 

Under  the  nuisance  clause  of  its  charter 
the  town  of  Cortland  had  the  power  to  pass 
the  ordinance  in  question. 

King  V.  Jacksonville,  3  111.  305. 

The  town  of  Cortland  had  the  power,  un- 
der its  charter,  to  prevent  the  establishment 
of  a  drinking  place  of  intoxicating  liquors, 
to  save  itself  tlic  necessity  for  police  super- 
vision and  the  added  expense  of  police  pro- 
tection. * 

Dennehy  v.  Qiicago,  120  111.  627,  12  N. 
E.  227. 

An  ordinance  passed  in  pursuance  of  ex- 
press power  cannot  be  held  void  unless  the 
legislature  was  powerless  to  confer  the  au- 
thority. 

Block  v.  Chicago,  239  111.  251,  130  Am. 
St.  Rep.  219,  87  X.  E.  1011. 

A  city  or  village  can  exercise  only  such 
powers  as  are  expressly  delegated  to  it  by 
the  legislature,  and  such  powers  as  are 
necessarily  implied  in  or  incident  to  those 
expressly    given;    but    the    legislature   has 
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^Mcigaied  to  eitwift  aA4  villages  the  police 
powers  of  ike  state  over  tii^  ssUe  of  liquor. 

Chieago  v.  M.  &  M.  Hotel  Co.  248  IlL 
264>  03  N.  £.  7^;  Schw^cliow  v.  Chicago, 
68  III.  450;  Pennehj  v.  Chicago,  120  111. 
627,  12  N.  £.  227;  People  ex  rel.  MorriBon 
V.  Cregier,  138  111.  401,  28  N.  £.  812. 

Citiee,  in  enacting  ordinances  in  the  exer- 
cise of  their  police  powers,  must  necessarily 
be  allowed  considerable  discretion,  an$l  the 
courts  will  not  hold. such  ordinances  void 
unless  they  .clearly  are  so. 

WiUiams  v.  Chicago,  266  111.  267,  107  N. 
E.  599,  Ann.  Cas.  191 6B,  oU;  Plymouth 
V.  McWherter,  152  III.  App.  114;  Stanton 
V.  Chicago,  154  III.  23,  39  X,  K.  087. 

The  local-option  law  suspends  all  ordi- 
nunces  which  are  inconsistent  with  it,  but 
does  not  prevent  cities  and  villages  from 
cnaeting  and  enforcing  ordinances  which 
are  consistent  with  it. 

J^ayhew  y.  £ugene,  56  Or.  102,  104  Pac 
727,  Ann.  Gas.  1012C,  33;  C4unnarssohn  v. 
Sterling,  02  III.  560;  Decatur  v.  Schlick, 
269  111.   196,   109  N.  E.   737. 

Section  2  of  the  ordinance  prohibits  all 
forms  of  so-called  looker  clubs. 

State  V.  Nickerson,  30  Kan.  545,  2  Pac. 
G54;  State  ¥.  Horacek,  41  Kan.  87,  3  L.R.A. 
087,  21  Pac  204;  State  y.  Peak,  66  Kan. 
701,  72  Pac.  237;  State  ex  rel.  Jackson 
V.  Topeka  Club,  82  Kan.  756,  29  hJX.A. 
(X.S.)  722,  109  Pac.  183,  20  Ann.  Cas. 
320. 

The  general  assembly  may  enact  legisla- 
tion to  prohibit  all  things  hurtful  to  the 
health,  welfare,  and  safety  of  society,  even 
though  the  prohibition  invades  the  right  of 
liberty  ox  property  of  the  individual. 

People  v.  Elerding,  254  lU.  582,  40  L.R.A. 
(N.S.)   893,  98  N.  E.  982. 

Equal  protection  cannot  be  said  to  be 
denied  when  the  law  operates  alike  on  all 
persons  and  property  similarly  situated. 

Barbier  y.  Connolly,  113  U,  S.  32,  28  L. 
ed.  925,  5  Sup.  Ct.  Hep.  357. 

A  city  may  constitutionally  provide  that 
no  liqum:  shall  be  used  or  kept  in  the  city 
for  any  purpose  whatever. 

State  y.  Clark,  28  N.  H.  176,  61  Am.  Dec. 
611. 

The  statute  forbidding  the  keeping  of  in- 
toxicating liquors  in  any  locker  or  other 
l^ace  in  any  social  club,  or  carrying  it  to 
such  club,  is  not  unconstitutional. 

Perrin  y.  United  States,  232  U.  S.  478, 
58  U  ed.  691,  34  Sup.  Ct.  Rep.  387 ;  United 
Stetes  y.  Holliday,  3  Wall.  407,  18  L.  ed. 
182;  United  States  y.  Sutton,  215  U.  S. 
201,  54  L.  ed.  200,  30  Sup.  Ct.  Rep.  116; 
Hallowell  y.  United  States,  221  U.  S.  317, 
66  L.  ed.  750,  31  Sup.  Ct.  Rep.  587;  Ex 
parte  Webb,  225  U.  S.  663,  56  L.  ed.  1248, 
92  Sup.  Ct.  Rep.  769;  United  States  y. 
LJLA.1917A. 


Wright,  229  U.  S.  226,  57  L.  ed.  1160,  33 
Sup.  Ct.  Rep.  630;  Mugler  v.  Kansas,  123 
U.  S.  623,  31  L.  ed.  205,  8  Sup.  Ct.  Rep. 
273;  Bartemeyer  v.  Iowa,  18  VYaljl.  129,  21 
Jv.  ed.  929;  Munn  v.  Illinois,  94  U.  S.  124, 
24  L.  ed«  83;  Giozza  v.  Tiernan,  148  U.  S. 
657,  37  L.  ed.  599,  13  Sup.  Ct.  Rep.  721; 
StaU  v.  BixmaA,  162  Mo.  1,  62  S.  W.  828; 
Vance  v.  W.  A.  Vandercook  Co.  170  U.  S. 
438,  42  U  ed.  IIQO,  18  Sup.  Ct.  Uep. 
674;  Kidge  v.  Bessemer,  364  Ala.  399,  2(i 
L.R.A,(N.S.)  394,  51  So.  246;  Selma  v. 
lirewer,  9  Cal.  App.  70,  98  Pac.  01;  Heisem- 
brittle  y.  Charleston,  2  McMuU.  L.  233; 
Easley  v.  Pegg,  63  S.  C.  98,  41  S.  E.  18; 
VVriglit  v.  Macon,  5  Ga.  A  pp.  750,  64  S.  E. 
807. 

Craig,  Oh.  J,,  delivered  the  opinion  of 
the  court: 

The  appellant  was  convicted  in  the  coun- 
ty court  of  De  Kalb  county  of  a  violation  of 
§§  2  and  3  of  a  municipal  ordinance  of  the 
town  of  Cortland,  and  was  6ned  $25  for 
the  violation  of  §  2,  and  $30  for  the  viola- 
tion of  §  3.  Propositions  of  law  which  were 
submitted  by  the  defendant  and  refused  by 
the  trial  court  raised  the  question  of  the 
constitutionality  and  validity  of  the  ordi- 
nance under  which  the  defendant  was  con- 
victed. He  has  appealed  directly  to  this 
court  on  the  ground  that  the  validity  of  the 
ordinance  is  involved,  the  trial  court  having 
made  the  necessary  certificate. 

The  sections  of  the  ordinance  involved  are 
as  follows: 

''Section  2.  Whoever  shall  within  said 
corporate  limits,  directly  or  indirectly, 
keep  or  maintain  by  himself  or  by  associat- 
ii\g  or  combining  with  others,  or  shall  in 
any  manner  aid,  assist  or  abet  in  keeping  or 
maintaining,  any  clubroom  or  other  place 
in  which  any  intoxicating  liquor  or  spiritu- 
ous, vinous,  malt  or  fermented  liquor,  in 
any  quantity  whatsoever,  is  received  or  kept 
for  the  purpose  of  use,  gift,  barter,  exchange 
or  sale  as  a  beverage  or  for  distribution 
or  division  among  the  members  of  any  club 
or  association  by  any  means  whatever,  and 
whoever  shall  use,  barter,  excliange,  sell  or 
give  away,  or  assist  or  abet  another  in 
bartering,  exchanging,  selling  or  giving 
away  any  intoxicating  liquor  or  spirituous, 
vinous,  malt,  or  fermented  liquor,  or  any 
mixture  of  any  of  the  said  liquors,  or  any 
drinks  which  contain  any  spirituous,  vi- 
nous, malt  or  fermented  liquor,  in  any  quan- 
tity whatsoever,  so  received  or  kept,  shall 
upon  conviction  thereof  be  fined  not  less 
than  twenty-five  dollars  ($25)  nor  more 
than  fifty  dollars  ($50)  for  each  and  every 
offense.  | 

"Section  3.  All  places  within  the  said  cor- 
porate  limits   where  orders  are   taken   or 
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agreements  made  for  the  sale  or  delivery  of 
any  intoxicating  liquor  or  spirituous,  vi- 
nous,  malt  or  fermented  liquor,  or  any  mix- 
ture of  said  liquors,  or  any  drinks  winch 
contain  any  spirituous,  vinous,  malt  or  fer- 
mented liquor  in  any  quantity  whatsoever, 
or  where  any  said  liquors  are  sold,  given 
away,  bartered,  exchanged  or  in  any  man- 
ner disposed  of,  or  are  kept  for  sale,  or  are 
received  or  kept  for  the  purpose  of  use  or 
distribution  or  division  among  the  members 
of  any  club  or  association  by  any  means 
whatsoever,  shall  be  taken  and  held  and  are 
declared  to  be  a  nuisance  and  may  be  abat- 
ed as  such;  and  whoever  shall  keep  any 
such  place,  either  as  principal,  clerk  or 
servant,  shall  on  conviction  thereof  be  fined 
not  less  than  thirty  dollars  ($30)  nor  more 
than  fifty  dollars  ($60),  and  it  shall  be 
part  of  the  judgment,  upon  the  conviction 
of  the  keeper,  that  the  place  so  kept  shall 
be  shut  and  abated  by  the  constable  until 
the  keeper  shall  give  bond,  with  sufRcient 
security  to  be  approved  by  the  court,  in 
the  penal  sum  of  one  thousand  dollars 
($1,000)  payable  to  the  said  town,  condi- 
tioned that  he  will  not  violate  or  permit 
any  violation  of  this  ordinance  at  such 
place:  Provided,  that  if  the  keeper  refuses 
or  neglects  to  abate  such  nuisance  in- 
Htanter  after  being  notified  so  to  do  by  tlie 
president  or  constable  of  said  town,  the 
president  may  order  any  such  place  sum- 
marily shut  up  and  abated." 

The  facts  were  stipulated  as  follows: 
"Ihe  claimed  violation  of  said  ordinance 
charged  against  defendant  in  this  case  is 
that  he  did,  within  the  corporate  limits  of 
said  town,  keep  or  maintain,  by  himself  or 
by  associating  or  combining  with  others,  or 
a  insist  or  abet  in  keeping  and  maintaining, 
a  certain  clubroom  in  which  intoxicating 
liquor  was  received  and  kept  for  the  pur- 
pose of  use  as  a  beverage,  and  did  use  in- 
toxicating liquor  so  received  and  kept.  The 
facts  are  that  the  defendant  is  a  resident 
of  said  town  and  a  citizen  of  the  state  of 
TllinoJB  and  a  citizen  of  the  United  States 
of  America,  and  is  a  member  and  officer 
of  a  certain  club  having  its  rooms  in  a 
building  situated  upon  the  south  three 
fourths  of  lot  4  in  block  11,  in  said  town 
of  Cortland,  within  the  corporate  limits 
thereof,  which  said  building  is  neither  the 
residence  nor  store  building  of  defendant 
or  any  other  member  of  said  club,  but  is 
used  exclusively  by  said  club;  that,  as  such 
member  and  oITicer,  the  defendant,  by  as- 
sociating with  the  other  members,  keeps  or 
maintains,  or  assists  and  abets  in  keeping 
or  maintaining,  the  clubrooms;  that  In  said 
clubrooms  intoxicating  liquor  is  received 
and  kept  by  defendant  In  his  individual 
locker,  to  which  he  alone  has  access,  for 
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his  own  individual,  perfwnal  nsb  at  a  b€ir- 
erage;  and  that  other  members  of  said  chib 
receive  and  keep  their  own  individuid  liquor 
in  individual  lockers  in  said  clubrooms  for 
their  individual  personal  use  as  a  beverage. 
It  is  not  contended  that  intoxicating  li- 
quor is  sold,  bartered,  exchanged,  or  given 
away  at,  in,  or  by  said  club  or  by  defend- 
ant, or  any  member  thereof,  or  received  or 
kept  there  for  any  of  said  last-mentioned 
purposes.  Defendant  orders  and  purchases 
his  own  intoxicating  liquor  for  himself, 
only,  by  United  States  mail,  in  plaees  out- 
side said  town  of  Cortland,  where  it  is  not 
unlawful  to  sell  or  purchase  same,  and 
said  liquor  is  forwarded  and  delivered  to 
him  by  a  common  carrier  and  is  received, 
kept,  and  stored  by  defendant  at  said  club 
for  his  own  individual,  personal  use  as  a 
beverage,  and  is  there  drunk  by  him  only. 
The  members  of  said  club,  who  keep  liquor 
there,  order,  receive,  keep,  and  drink  their 
own  individual  liquor  in  the  same  mauner. 
Each  orders,  receives,  keeps,  and  drinks  his 
own  individual  liquor  and  that  only.  The 
defendant  and  other  members  of  said  ''club 
are  men  of  good  standing  in  the  community, 
and  their  behavior  has  been  orderly  and 
gentlemanly.  There  has  been  no  breach  or 
disturbance  of  the  peace  nor  any  fighting, 
brawling,  carousing,  or  drunkenness  at  or 
about  said  club.  Only  members  of  said 
club  enter  the  clubroom.  There  is  no  *treat- 
ing'  nor  any  distribution  or  division  of 
liquor  among  the  members." 

The  town  of  Cortland  was  incorporated 
under  a  special  charter  conferring  upon  it 
all  the  rights,  powers,  and  privileges  grant- 
ed to  the  town  of  Belvidere  in  the  act  under 
which  the  latter  was  incorporated;  §  10 
of  that  act  being  as  follo^VB:  "Section  10. 
The  board  of  trustees  shall  also  have  pow- 
er to  make  regulations  to  secure  the  general 
health  of  the  inhabitants;  to  declare  what 
shall  be  nuisance,  and  prevent  and  remove 
the  same;  .  .  .  the  exclusive  power  to 
regulate,  proliibit  or  license  the  selling  of 
spirituous,  vinous  and  malt  liquors  of  any 
kind  within  the  corporate  limits;  .  .  . 
to  make  all  such  ordinances  from  time  to 
time,  and  alter,  amend  and  repeal  the  same, 
as  shall  be  necessary  to  carry  into  effect 
and  execution  the  powers  specified  in  this 
act,  so  that  the  same  be  not  ineonsistent' 
herewith  nor  with  the  laws  or  Constitu- 
tion of  the  United  States  or  of  this  state; 
to  impose  fines,  forfeitures  and  penalties 
for  the  "broach  of  any  ordinance  of  the  in- 
corporation, and  to  provide  for  the  recov- 
ery and  appropriation  of  any  aueh  fine  or 
forfeiture  and  the  enforcement  of  any  such' 
penalty;  ...  to  regulate  tlie  police  of 
the  towTi." 

The  appcHant  contends  that  the  town  of 
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Cortland  was  wilihoiit  power  to  adopt  th« 
ordinance  in  question,  and  that  the  ordi'- 
nance  is  in  violation  of  the  Constitution  ol 
the  United  States  and  of  the  state  of  Illi- 
nois. The  power  of  a  munieipal  corpora- 
tion to  pass  an  ordinance  must  be  found 
expressed  in  its  charter,  or  must  be  neces- 
sary to  carry  out  the  powers  granted.  By 
§  10,  quoted  above,  the  board  of  trustees  of 
the  appellee  are  given  the  exclusive  power 
to  regulate,  prevent,  or  license  the  sale  of 
spirituous,  vinous,  or  malt  liquors  of  any 
kind  within  the  corporate  limits,  to  declare 
what  shall  be  a  nuisance,  and  prevent  and 
remove  the  same,  and  to  make  all  such  ordi- 
nances as  shall  be  necessary  to  carry  into 
effect  and  execution  the  powers  specified, 
so  that  the  same  be  not  inconsistent  with 
its  charter  or  with  the  laws  or  Constitu- 
tion of  the  United  States  or  of  this  state. 
Under  the  stipulation  of  facts  on  which  ap- 
pellant was  convicted,  it  is  conceded  that 
he  did  not  sell,  barter,  exchange,  or  give 
away  any  intoxicating  liquor  at  said  club. 
The  only  portion  of  the  ordinance,  therefore, 
of  which  the  appellant  was  found  guilty, 
is  embraced  within  the  following  portion: 
''Whoever  shall  within  the  corporate  limits, 
directly  or  indirectly,  keep  or  maintain  by 
himself  or  by  associating  or  combining  with 
others,  or  shall  in  any  manner  aid,  assist 
or  abet  in  keeping  or  maintaining,  any 
ehibroom  or  other  plaee  in  which  any  in- 
toxicating liquor,  ...  in  any  quantity 
whatsoever, "is  received  or  kept  for  the  pur- 
pose of  use  .  .  .  as  a  beverage,  .  .  . 
and  whoever  shall  use  .  .  .  any  Intoxi- 
cating liquor  ...  so  received  or  kept, 
shall  upon  conviction  thereof  be  fined,"  etc. 

Appellant,  then,  was  convicted  for  as- 
flirting  or  aiding  in  keeping  a  clubrdom,  ai 
which  place  he,  like  other  members  of  the 
club,  received  his  own  liquor  for  his  own  In- 
dividual use  as  a  beverage,  and  kept  such 
liquor  there  for  such  purpose  only,  and 
11  ^ed  such  liquor  so  kept  for  his  own  in- 
dividual use  as  a  beverage.  Appellant  was 
an  officer  of  the  club,  but  what  office  he  held 
or  what  officers  the  organization  had,  or 
their  several  duties,  if  any,  is' not  shown, 
Tior  is  the  admission  in  the  stipulation  of 
facts  that  he -Was  an  officer  material,  as  it 
is  the  theory  of  counsel  for  appellee  that 
his  actions,  as  a  mere  member  of  the  club, 
in  keeping  and  using  into^ticating  liquor 
there,  were  iii  violation  of  the  pl^ovisions 
of  the  ordinance.  And  so  they  were.  '  In 
brief,  the  appellant  was  convicted  for  as- 
sisting in  keeping  a  place  in  which  intoxi- 
cating liquor  was  recerved  and  kept  for  the 
purpose  of  use,  and  for  using  such  liquor. 

Under  its'  charter  the  town  of  Cortland 
had  the  exclusive  power  to  license,  regu- 
late, and  prohibit  the  celling  of  spirituous, 
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vinous,  and  malt  liqtiora  of  any  kind  with- 
in the  corporate  limits,  and  also  had  the 
power  to  regulate  the  police  of  the  town. 
The  question  to  be  determined  is:  Did  it 
have  any  power  or  authority,  by  reason 
of  its  charter,  to  prevent  the  receiving, 
keeping,  or  using  of  intoxicating  liquors 
under  any  and  all  circumstances?  In  Peo- 
ple ex  rel.  Huntley  Dairy  Co.  v.  Oak  Park, 
268  III.  25«,  at  page  261,  109  N.  £.  11, 
this  court  said  r  ''If  a  doubt  exists  concern- 
ing the  grant  of  power,  the  doubt  is,  by 
the  authorities,  to  be  resolved  against  the 
municipality  (Merrill  v.  Monticello,  138 
U.  S.  673,  34  L.  ed.  1060,  11  Sup.  Ct.  Rep. 
441 ;  Chicago  v.  Boss,  257  UK  76,  43  LJI.A. 
(N.S.)  205,  100  N.  £.  159;  Chicago  v. 
M.  &  M.  Hotel  Co.  248  111.  264,  93  N.  £. 
753) ;  and  the  enumeration  of  the  powers 
operates  to  exclude  such  as  are  not  enu- 
merated (People  ex  rel.  Friend  t.  Chicago, 
261  111.  16,  49  L.R.A.(N.S.)  438,  103  N. 
E.  609,  Ann.  Cas.  1915A,  292;  Cairo  v. 
Bross,  101  111.  475).*^ 

The  enumeration  in  the  statute  of  the 
powers  which  may  be  exercised  by  a  mu* 
nicipal  corporation  excludes  such  powers  as 
are  not  enumerated.  People  ex  rel.  Hunt* 
ley  Dairy  Co.  v.  Oak  Park,  supra.  Tested 
by  the  rule  laid  down  in  that  case,  and  sup- 
ported by  ample  authority,  there  is  noth- 
ing in  the  charter  of  the  appellee  to  au- 
tliori/e  the  enactment  of  those  portions  of 
§  2  of  the  ordinance  above  set  forth  which 
apply  to  the  facts  of  this  ease  according 
to  the  stipulation,  and  under  which  ap^ 
pellant  is  convicted.  It  is  very  clear  that 
the  express  words  of  the  charter,  ''to  regu- 
late, prohibit  or  license  the  selling'*  of  in- 
toxicating liquor,  do  not  include  the  pow- 
er to  make  it  an  offense  to  receive,  keep, 
or  use  liquor  at  a  dub  or  other  place  for 
individual,  personal  use  as  a  beverage,  only, 
where  there  is  no  element  of  Selling  or  even 
giving  away  or  disposing  of  the  same,  nor 
anything  in  the  conduct  or  actions  of  those 
who  received,  kept,  and  used  the  liquor  that 
gave  others  any  ground  for  complaint,  ex< 
cept  the  mere  fact  of  receiving,  keeping,  or 
using  it.  Nor  can  it  be  fairly  said  that  the 
power  to  make  it  an  offense  to  maintain  a 
club  where  liquor  is  received,  kept,  or  used 
as  a  beverage  by  the  individual  owner 
thereof  for  his  personal  use,  only,  is  neces- 
sarily or  fairly  implied  or  ineident  to  the 
power  expressly  granted  to  regulate,  pro- 
hibit, or  licenite  the  selling  of  liquor.  In 
Decatur  v.  Schlick,  269  111.  181,  109  N.  B. 
737,  this  court  held  an  ordinance  valid 
which  was  substantially  in  the  same  lan- 
guage as  the  Ibcal  option  act,  except  that  it 
also  contained  the  provision  that  intoxicat- 
ing liquor  should  -not  be  distributed'  or 
divided   among   the  members  of  any   olub 


320 


ILLINOIS  SUPREME  COUBT. 


or  associAtion  by  an^  means  >¥hatevar,  when 
such  distrl^ition  or  division  ahall  be  an 
iU^al  aale  or  gilt  ol  such  liquor.  The 
ordinance  in  question  contains  no,  such 
qualification,  and  the  decision  oi  tbia  court 
in  the  last-nu^ntioned  case  was  based  on  the 
fact  that  the  receiving  and  distribution  of 
intoKicating  liquor  by  means  of  the  agency 
of  the  club,  so  called,  was,  'in  effect  and 
in  fact,  a  shift  or  device  to  evade  the  pro- 
visions of  tlie  ordinance  against  the  selling 
or  giving  away  of  intoxicating  liquor. 

We  have  heretofore  held  that  a  club,  or 
assembly  of  individuals  or  association  as  a 
club,  cannot  be  used  as  a  means  to  accom- 
plish a  violation  of  the  provisions  of  the 
dramshop  law  (Kurd's  Rev,  Stat.  1915-X^, 
chap.  43),  or  the  local  option  law  (Kurd's 
Rev.  Stat.  1915-16,  chap.  43,  §§  25-43), 
or  city  or  village  ordinances  of  similar  im- 
port (People  ex  rel.  Stevenson  v.  Law  &. 
Order  Club,  203  111.  127,  62  L.R.A.  884> 
67  N.  E.  855 ;  People  v.  Gardt,  258  111.  468, 
101  N.  E.  687;  Decatur  v.  Schlick,  supra), 
But  the  distinction  in  regard  to  those  cases 
is  tliat  sales  were  there  actually  made,  and 
the  court  held  tlie  facts  in  those  cases  showed 
actual  sales  of  intoxicating  liquor  contrary 
to  the  law,  notwithstanding  the  agency  of 
the  so-called  club.  The  ordinance  in  ques- 
tion by  its  terma  applies  not  only  to  a 
clubroom,  but  to  any  other  place  in  which 
any  intoxicating  liquor,  in  any  quantity 
whatsoever,  is  received  or  kept  for  the  pur- 
pose of  use,  and  also  applies  by  its  terms 
to  whoever  shall  use  any  such  liquor  so 
received  or  kept.  Under  the  section  in 
question,  it  ia  an  offense  for  anyone  within 
the  corporate  limits  of  the  town  of  Cort- 
land to  keep  any  place  in  which  any  in- 
toxicating liquor,  in  any  quantity  whatso- 
ever, is  received  or  kept  for  the  purpose  of 
using  it  as  a  beverage,  or  to  use  any  in- 
toxicating liquor  so  received  or  kept.  There 
is  no  law  in  this  state  which  prohibits  a 
person  from  receiving,  keeping,  or  using  in- 
toxicating liquor  for  private  consumption, 
when  such  receiviqg,  keeping,  or  using  is 
done  in  such  a  manner  as  does  not  inter- 
fere with  the  rights  of  others,  and  there 
is  no  intoxication  or  disturbance,  as  was 
stipulated  in  this  case,  and  city  or  village 
oounoils  have  no  power  or  authority  to  en- 
act ordinances  prohibiting  such  keeping,  re- 
ceiving, or  using,  Sullivan  v.  Oneida,  61 
111.  242. 

While  tlie  selling  or  giving  away  o^  in- 
toxicating liquor  may  be  regulated  or  alto- 
gether prohibited  by  municipalities  and  by 
appellee,  under  its  charter,  intoxicating  li- 
quor is  not  contraband  and  is  recognized  as 
property.  Under  the  strict  terms  of  this 
ordinance,  if  it  is  constitutional  and  valid, 
a  person  could  be  penalized  for  keeping  li- 
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quor  for  use  or  for  usi|i|g  liquor  in  his 
private,  hpme.  Aa  far  as  an.  unlawful  sale 
or  giving  away  of  liquor  if  concerned,  it  is 
the  fact  of  selling  or  giving  away  that 
makes  the  act  unlawful  .and  a  violation  ot 
the  law,  no  matter  how,  where»  or  when 
such  unlawful  selling  or  giving  ,away  takes 
place  in  any  locality  in  which  tlie  local 
option  law  is  in  force,  or  where  a  valid  ordi- 
nance has  been  enacted  forbidding  the  sale 
or  gift  of  intoxicatiug  liquor.  It  is  just 
aa  unlawful  to  make  such  sale  in  a  private 
home  as  it  would  be  in  a  club  or  a  store 
or  on  the  street.  A  'club'*  is  an  assem- 
blage of  individuals  for  a  common  purpose 
and  may  be  an  entirely  lawful  organiza- 
tion, and  there  are  many  such.  ''Club- 
rooms"  are  the  rooms  or  quarters  used 
by  a  clubi  and  the  word  Iuls  no  other  mean- 
ing. If  it  is  still  the  law  that  a ,  mau 
may  lawfully  bring  liq^or  into  or  receive 
lic^uor  in  territory  where  its  sale  is  pro- 
hibited by  statute  or  ordinance,  and  may 
lawfully  own  liquor  and  consume  or  use 
such  liquor  as  long  as  he  does  so  in  such 
a  manner  that  the  rights  of  others  are  not 
interfered  with,  what  difference  does  it 
make  whether  he  receivea  or  keeps  or  drinks 
or  uses  such  liquor  at  his  house,  or  at  his 
barn,  or  at  his  club?  Ke  would  have  the 
same  right  in  a  house  that  he  leased  as  in 
a  house  that  he  owned.  Accordingly,  if  he 
rented  a  room  at  a  club  and  lived  there, 
he  would  have  the  right,  to  keep  liquor 
there  and  use  it  there;  and,  if  he  rented 
a  locker  at  the  club  instead  of  a  room, 
would  he  not  have  the  same  right? 

In  Sullivan  v.  Oneida,  supra,  on  page 
248  of  61  111.,  it  is  said:  "Spirituous 
liquors,  ale  and  beer,  are  property — ^as 
much  so  as  money  or  lands.  They  are  chat- 
tels— ^are  articles  of  consumption  and  of 
commerce.  The  ordinance  recognizes  them 
as  property  and  directs  their  sale  on  execu- 
tion, and  permits  druggists  to  keep  them. 
Their  abuse  may  be  restrained,  and  punish- 
ment inflicted  upon  those  who  seU  them  to 
the  injury  of  others.  They  may,  as  well 
as  other  chattels,  come  under  the  desig- 
nation of  nuisance,  and,  to  a  certain  ex- 
tent, lose  tlieir  quality  as  property,  but 
they  cannot,  per  ae,  lose  thpir  quality  as 
property." 

In  People  v.  Young,  237  111.  196,  86  X. 
E.  589,  in  construing  the  effect  of  the 
local  option  law,  it  was  held  that  the  law, 
being  penal  in  character,  must  be  strictly 
construed;  that  its  purpose  was  to  prevent 
the  sale,  barter,  and  exchange  of  intoxicat- 
ing liquor  in  dry  territory,  and  not  to  pre- 
vent one  who  has  become  the  owner  of 
intoxicating  liquor  In  .  wet  territory  from 
taking  it  into  dry  territory.  On  page  203 
of  237  111.,  it  ia  said:     "Tlie  act  does  not  in 
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any  ol  its  provleiona  attempt  to  prohibit 
a  sale  and  delivery  of  liquor  in  wet  terri- 
tory, nor  is  there  any  attempt  to  prevent 
one  who  has  become  tlie  owner  of  intoxicat- 
ing liquor  in  wet  territory  from  bringing 
that  liquor  into  dry  territory.  Such  trans- 
actions as  the  two  last  mentioned  have 
none  of  the  unlawful  elements  of  a  sale, 
barter,  or  exchange  of  intoxicating  liquor 
in  dr>'  territory.  It  is  true  that  the  trans- 
art  ion  in  this  case  enabled  the  purchaser 
to  have  the  beer  delivered  to  him  in  dry 
territory  by  a  common  carrier,  pursuant  to 
a  sale  and  shipment  made  by  the  brewer 
in  wet  territory,  and  enabled  him  to  own 
the  beer  and  to  have  it  in  his  immediate 
possession  in  dry  territory ;  but  these  things 
the  statute  has  not  forbidden.  We  think 
there  is  no  evidence  of  any  attempt  to 
evade  any  of  the  provisions  of  the  act  by 
the  use  of  a  shift  or  device  of  any  kind.*' 

As  to  the  right  of  appellee  to  enact  the 
ordinance  in  question  under  its  police  pow- 
ers, conceding  that  the  provision  of  its 
charter  '*to  regulate  the  police  of  the  town" 
gives  it  all  the  power  counsel  claim  for  it 
in  this  caue,  it  could  not,  under  the  guise 
of  the  police  power,  assume  to  regulate  and 
control  the  acts  and  conduct  of  a  citizen  by 
which  the  public  or  others  are  in  no  way 
affected  in  any  of  their  rights  and  interests. 
Black,  in  his  work  on  Intoxicating  Liquors 
(§  38,  p.  50),  says:  ''But  it  is  justly  held 
that  a  provision  in  such  a  law  that  no  per- 
son,  without  a  state  license,  shall  'keep  in 
his  possession,  for  another,  spirituous  li- 
quors,' is  unconstitutional  and  void.  The 
keeping  of  liquors  in  his  possession  by  a 
person,  whether  for  himself  or  for  another, 
unless  he  does  so  for  the  illegal  sale  of  it 
or  for  some  other  improper  purpose,  can 
by  no  possibility  injure  or  affect  the  health, 
morals,  or  safety  of  the  public,  and  there- 
fore the  statute  prohibiting  such  keeping 
in  possession  is  not  a  legitimate  exertion 
of  tlie  police  power.  It  is  an  abridgment 
of  the  privileges  and  immunities  of  the  citi- 
zen without  any  legal  justification,  and- 
tlierefore  void." 

In  Haskell  v.  Howard,  269  111.  550,  Ii.R.A. 
1916B,  893,  109  N.  £.  992,  in  which  a  sec- 
tion of  a  village  ordinance  prohibiting 
signs  or  advertisements  of  intoxicating 
liquor  was  held  invalid,  it  was  said,  on 
page  553  of  269  111.,  of  the  opinion:  "The 
exercise  of  the  police  power  is  limited  to 
enactments  tending  to  promote  the  public 
health,  safety,  morals,  or  general  welfare. 
It  is  for  the  legislature  to  determine  when 
an  exigency  exists  for  the  exercise  of  the 
police  power,  but  what  is  tiie  subject  of 
such  exercise  is  a  judicial  question.  Un- 
der the  guise  of  police  regulation,  the  per- 1 
sonal  rights  or  liberties  of  citizens  cannot 
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be  arbitrarily  invaded.  Ruhstrat  v.  Peo 
pie,  185  111.  133,  49  L.R.A.  181,  76  Am. 
St.  Rep.  30,  67  X.  E.  41,  12  Am.  Crim. 
Rep.  453;  Bailey  v.  People,  190  111.  28,  54 
L.R.A.  838,  83  Am.  St.  Rep.  116,  60  N.  E. 
98;  Ilaller  Sign  Works  v.  Physical  Culture 
Training  School,  249  111.  436,  34  L.R.A. 
(N.S.)  998,  94  N.  £.  920;  In  People  ex 
rel.  Friend  v.  Chicago,  261  111.  16,  49 
L.R.A.(N.S.)  438,  103  N.  E.  609,  Ann.  Caa. 
1915A,  292,  it  was  held  that  if  a  city  was 
clothed  with  the  whole  police  power  of  the 
state,  it  would  not  have  authority  to  de- 
prive a  citizen  of  valuable  pi*operty  rights 
under  the  guise  of  prohibiting  or  regulating 
something  that  had  no  tendency  to  injure 
the  public  health,  safety,  morals,  or  general 
welfare.  In  Haller  Sign  Works  v.  Physical 
Culture  Training  School,  249  111.  436,  34 
L.R.A.(N.S.)  998,  94  N.  E.  920,  it  was  held 
the  police  power  does  not  justify  interfer- 
ence with  private  rights  for  purposes  un- 
connected with  the  safety,  health,  morals,  or 
general  welfare  of  the  public." 

To  the  same  effect  is  Zion  v.  Behrens, 
262  la  510,  61  L.R.A.(N.S.)  662,  104  N. 
£.  836,  Ann.  Cas.  1915A,  1057,  in  which  it 
was  held  that  an  ordinance  prohibiting  tlie 
smoking  of  tobacco  in  certain  specified 
places,  including  public  streets  and  parks, 
without  reference  to  any  particular  cir- 
cumstances or  conditions,  is  invalid  in  so 
far  as  it  applies  to  such  streets  and  parks, 
as  being  an  unreasonable  restraint  upon  the 
personal  liberty  of  the  citizen.  As  stated 
in  that  ease  on  page  511  of  262  111.: 
"Many  cases  decided  by  this  court  sustain- 
ing various  ordinances  and  statutes  under 
the  police  power  are  cited  and  relied  upon. 
None  of  the  cases  heretofore  decided  by  tliin 
court  .go  to  the  extent  of  sustaining  the 
power  of  a  city  to  pass  an  ordinance  for- 
bidding an  act  under  all  circumstances 
which  can  onlv  be  offensive  or  harmful  to 
others  under  certain  conditions." 

It  has  been  generally  held  that  the  police 
power  does  not  extend  to  the  deprivation 
of  a  citizen  of  the  right  to  have  intoxicat- 
ing liquor  in  his  possession  for  his  own 
use.  Com.  v.  Campbell,  133  Ky.  50,  24 
L.R.A.(N.S.)  172,  117  S.  W.  388,  19  Ann. 
Cas.  159;  Ex  parte  Brown,  38  Tex.  Crim. 
Rep.  295,  70  Am.  St.  Rep.  743,  42  S.  W. 
554;  Lincoln  v.  Smith,  27  Vt.  328;  Tits- 
worth  V.  State,  2  Okla.  Crim.  Rep.  268, 
101  Pac.  288;  Partridge  v.  SUte,  88  Ark. 
267,  20  L.R.A.  (N.S.)  321,  129  Am.  St.  Rep. 
100,  114  S.  W.  215;  State  v.  White,  71  Kan. 
356,  80  Pac.  589,  6  Ann.  Cas.  132;  State 
V.  Oilman,  33  W.  Va.  146,  6  L.R.A.  847,  10 
S.  E.  283;  Preston  v.  Drew,  33  Me.  559, 
54  Am.  Dec.  639;  State  v.  Williams,  146 
N.  C.  618,  17  L.R.A.  (N.S.)  299,  61  S.  E. 
61,  14  Ann.  Cas.  562;   Eidge  v.  Bessemer, 
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164  Ala.  599,  20  L.R.A.(N.S.)  304,  51  So. 
246;  Henderson  v.  Hay  ward,  109  Oa.  373, 
47  L.R.A.  366,  77  Am.  St.  Rep.  384,  34 
S.  E.  590.  The  only  decision  to  the  con- 
trary to  which  we  have  been  referred  is 
that'  of  State  v.  Phillips,  109  Miss.  22, 
L.R.A.1915D,  530,  67  So.  651,  in  which  it 
was  held  that  a  state  does  not  unconstitu- 
tionally deprive  one  of  equal  protection  of 
the  laws  by  forbidding  the  keeping  of  in- 
toxicating liquor  in  any  locker  or  other 
place  in  any  social  club,  or  carrying  it  to 
such  club,  although  a  property  right  in  such 
liquor  is  recognized  by  the  law.  The  opin- 
ion in  that  case  is  based  largely  on  the 
dissenting  opinion  in  Kidge  v.  Bessemer,  164 
Ala.  599,  26  L.R.A.(X.S.)  394,  51  So.  246, 
and  hence  is  contrary  to  the  holding  in 
that  case,  and  also  contrary,  we  think,  to 
the  great  weight  of  authority.  Tlie  court 
assumed  that  the  ultimate  purpose  of  the 
Mississippi  law  was  to  prohibit  the  u&e  of 
liquor  as  a  beverage,  which  is  not  the  pur- 
]K)8e  of  the  local  option  law  of  this  state, 
nor  within  the  powers  granted  to  munici- 
palities, which  are  limited  in  their  power 
solely  to  regulating  and  suppressing  the 
sale,  and  not  the  use,  of  liquor. 

There  can  be  no  doubt  that,  if  it  were 
possible  by  law  to  prevent  any  intoxicat- 
ing liquor  from  being  introduced  into  a 
to\vn,  or  kept  there  under  any  circum- 
stances, it  would  l>e  most  effective  as  a  pro- 
hibition measure,  as  there  would  be  no 
drinking  if  there  were  nothing  to  drink. 
The  power  of  the  appellee,  however,  extend- 
ed only  to  licensing,  regulating,  and  prohit- 
ing  the  sale  of  intoxicating  liquor  by  adopt- 
ing such  ordinances  as  would  be  reasonably 
necessary  to  accomplish  that  purpose,  and 
not  to  the  depriving  of  residents  or  persons 
within  the  municipality  of  their  property. 
The  ordinance  in  question  made  it  unlaw- 
ful to  keep  or  use  what  the  law  recognized 
as  property,  and  under  circumstances  in 
which  the  public  and  others  were  in  no 
way  affected  or  interested.  It  amounted  to 
depriving  appellant  and  others  similarly 
Hituated  of  their  property,  and  to  the  ex- 
tent to  which  it  affected  appellant,  under 
the  stipulation  of  facts  in  this  case,  was 
ultra  vires  and  invalid. 

What  has  been  said  about  the  2d  sec- 
tion of  the  ordinance  applies  to  the  3d 
section.  The  power  delegated  to  cities  to 
determine  what  are  nuisances  does  not  in- 
clude the  power  to  declare  something  a  nui- 
sance which  is  not  a  nuisance  per  se,  or 
recognized  as  a  nuisance  by  common  law 
or  statute.  Chicago  v.  Weber,  246  111.  304, 
34  L.R.A.(N.S.)  .306,  92  N.  E.  859,  20  Ann. 
Cas.  359 ;  Carthage  v.  :Munsell,  203  111.  474, 
67  N.  E.  831.  Whether  any  of  the  places 
mentioned  in  the  3d  section  would  be  nui- 
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sances  in  fact  would,  of  course,  depend  on 
the  manner  in  which  they  were  oondueted. 
If  it  were  a  case  of  a  member  of  a  family 
at  his  own  or  any  private  home,  or  the 
member  of  a  private  club  where  the  public 
are  not  allowed,  using  liquors,  that  would 
not  make  the  place  where  such  liquors  are 
used  a  nuisance.  It  is  not  within  the  pow- 
er of  the  citv  or  of  the  state,  nor  is  it  the 
policy  of  the  latter,  to  regulate  the  private 
life  or  conduct  of  a  citizen  in  the  use  of 
his  property  in  matters  in  which  he,  alone, 
is  aflected,  and  others  are  not  necessarily 
affected.  Haskell  v.  Howard,  269  111.  550, 
L.R.A.1916B,  893,  109  N.  E.  992,  and  ease* 
cited.  As  said  in  Carthage  v.  Munsell, 
supra,  on  page  478  of  203  111.:  "Nor  do 
we  think,  under  the  agreed  state  of  facts, 
that  the  delivery  of  such  liquors  transport- 
ed from  another  state  to  purchasers  in  the 
city  of  Carthage,  in  this  state,  can  be  held 
to  be  a  nuisance.  In  the  case  of  Laugel  v. 
Bushnell,  197  111.  20,  on  page  26,  58  L.R.A. 
266,  63  X.  E.  1086,  we  had  before  us  the 
question  of  nuisances  as  applied  to  the  Bale 
of  intoxicating  liquors,  and  we  said:  'Nui- 
sances may  thus  be  classified:  First,  those 
which  in  their  nature  are  nuisances  per  se, 
or  are  so  denounced  bv  the  common  law  or 
by  statute;  second,  those  which,  in  their 
nature,  are  not  nuisances,  but  may  l^ecomc 
60  by  reason  of  their  locality,  surroundings, 
or  the  manner  in  which  they  may  be  con- 
ducted, managed,  etc.:  third,  those  which, 
in  their  nature,  may  be  nuisances,  but  as 
to  which  there  may  be  honest  differences 
of  opinion  in  impartial  minds.  Tlie  power 
granted  by  the  statute  to  the  governing 
bodies  of  municipal  corporations  to  declare 
what  shall  be  nuisances,  and  to  abate  the 
same,  etc.,  authorizes  such  bodies  to  con- 
clusively denounce  those  things  falling  with- 
in the  first  and  third  of  these  classes  to  bi* 
nuisances;  but  as  to  those  things  falling 
within  the  second  class,  the  power  possessed 
is  onlv  to  declare  such  of  them  to  he  nui- 
sances  as  are  in  fact  so.*  As  we  view  this 
case,  under  the  stipulations  in  this  record 
the  transaction  properly  falls  within  tho 
second  class  of  nuisances,  as  above  classi- 
fied, and  could  only  liecomc  a  nuisance  from 
the  manner  in  which  it  might  be  conducted, 
managed,  etc.  The  right  of  the  citizen  to 
purchase  goods  for  his  own  consumption 
from  dealers  in  other  states,  and  the  right 
to  have  those  goods  carried  and  delivered 
to  him,  are  to  be  classed  among  the  high- 
est rights  of  the  citizen,  and  can  only  be 
curtailed  when,  in  the  manner  of  conduct- 
ing the  business,  they  may  endanger  the 
health,  life,  or  property  of  other  citizens. 
There  is  nothing  in  intoxicating  liquor  in- 
herently dangerous.  It  can  only  be  said  to 
be  dangerous  to   those  who  use  it.     It  is 
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not  like  explosives  or  dangeroiiH  dnigM,  that 
may  carry  with  them  a  menace  to  tlie  per- 
sons and  property  of  others,  and  there  is 
nothing  in  the  stipulation  to  disclose  that 
the  business  as  conducted  was  other  than 
the  ordinary  courpc  in  relation  to  the  carry- 
ing and  delivering  of  other  articles  of  trade 
and  commerce  that  might  be,  and  ordinar- 
ily are,  carried  by  such  companies.  In 
other  words,  there  is  nothing  to  show  that, 
in  the  method  of  delivery  or  in  the  man- 
ner of  conducting  the  business,  there  was 
anvthin<y  that  could  be  said  to  be  offensive 
to  the  public  morals  or  gt)od  order,  or  could 
in  any  way  tend  to  disturb .  anybody  in  his 
tranquillity  of  mind,  health,  or  body,  safe- 
ty, or  right  of  property.  In  the  absence 
of  such  showing,  it  cannot  be  successfully 
contended  that  such  business  or  transaction 
may  be  declared  to  be  a  nuisance/' 


Section  3  in  effect  declares  any  place  a 
nuisance  whei-c  two  persons  keep  liquor  to 
be  divided  between  them.  If  aiiy  place  is 
maintained  withii»  said  town  where  per- 
sons assemble  for  the  purpose  of  drinking 
liquor,  and  in  so  doing  conduct  themselves 
in  a  disorderly  manner,  or  in  such  a  n^uv 
as  to  interfere  with  the  peace,  comfort,  an<! 
rights  of  others, — or,  in  other  words,  if  such 
place  is,  in  fact,  allowed  to  become  a  nui- 
sance,— it  can  be  abated  as  such ;  but,  under 
the  stipulation  in  this  case,  there  was  noth- 
ing of  that  kind. 

The  sections  of  the  ordinance  in  question, 
in  the  particulars  that  have  been  shown, 
were  invalid  and  void,  and  for  that  reason 
the  judgment  of  the  lower  court  will  be  re- 
versed. 
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CHARLES  B.  WRUUIT  et  al. 

V. 

LIZZIE  PFRIMIVIER,  Appt. 

(99  Neb.  447,  156  X.  W.  lOCO.) 

Covenant  —  restrictive  —  wlio  may  en- 
force. 

1.  Where  the  owner  of  a  tract  of  land  sub- 
divides it  into  lots,  and  makes  public  a  gen- 
eral plan  of  improvement  or  development, 
and  executes  deeds  to  tlte  lots  with  uni- 
form  restrictive  covenants,  pursuant  to  the 
general  plan,  purchasers  may  enforce  such 
covenants  against  each  other. 

For  other  cases,  see  Covenants  afid  Coutli- 
iio^is.  III.  c,  in  Dig.  l-o2  A'.  S. 

Same  —  deed  to  common  grantor. 

2.  Purchasers  of  lots  cannot  enforce 
against  each  other  restrictive  covenants  im- 
posed upon  their  respective  lots  in  a  deed 
to  their  common  grantor,  when  such  cove- 
nants were  not  part  of  a  general  plan  of 
improvement,  but  were  imposed  for  the 
benefit  of  other  land  retained  by  the  original 
i»wner. 

For  other  cases^  see  Covenants  and  Condi- 
tions, III,  c,  in  Dig,  1-52  A\  8, 

E%'idence  —  linrden  of  proof  -»  |)uriK>se 
of  <>ovenant. 

3.  In  a  suit  by  a  prior  grantee  to  enforce 
a  restrictive  covenant  in  the  deed  of  a  sub- 
sequent grantee  from  the  ccmimon  grantor, 
the  burden  is  on  plaintiff  to  prove  that  such 

Headnotes  bv  Barnes.  J. 

Note. —  Upon  the  question  who  may  en- 
force restrictive  covenant  or  agreement  as 
to  use  of  property,  see  annotation  follow- 
ing this  case,  post,  328. 
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covenant  was  intended  for  the  benefit  of  his 
land. 

For  other  cases,  sec  Fvidrnce,  II.  A',  in  Dig. 
1-52  -V.  8. 

(Morrissey,   Ch.  J.,  and  I^tton  and   Sedg- 
wick, J  J.,  dissent.) 

(March  4,  lOlC.) 

APPEAL  by  defendant  from  a  decree  of 
the  District  Court  for  Douglas  County 
in  {ilaintiiTs'  favor  in  an  action  brought  to 
enjoin  defendant  from  using  a  residence  lot 
for  rooming  and  boarding  purposes,  in  al- 
leged violation  of  restrictive  covenants  in 
her  deed.     Reversed. 

The  facts  arc  stated  in  the  opinion. 

Messrs.  Mahoney  &  Kennedy,  for  appel- 
lant: 

Covenants  of  the  character  involved  in 
this  case  are  presumed  to  l)e  for  the  benefit 
of  the  grantor,  rather  than  for  the  benelit 
of  the  tract,  or  purcliasers  of  parcels,  and 
the  burden  is  upon  the  party  asserting  that 
such  covenants  are  for  the  benefit  of  the 
tract  to  prove  the  same. 

Mulligan  v.  Jordan,  50  X.  J.  Eq.  ;ni3,  24 
Atl.  543:  Jewell  v.  Lee,  14  Allen,  14.1,  02 
Am.  Dec.  744;  Sharp  v.  Ropes,  110  Mat*H. 
381:  Keates  v.  Lyon,  L.  R.  4  Ch.  Div.  218, 
38  L.  J.  Ch.  N.'  8.  3.57,  20  L.  T.  X.  S. 
2.V),  17  Week.  Rep.  338;  Renals  v.  Cowli- 
shaw,  L.  P.  11  Ch.  Div.  SOt),  48  L.  J.  Ch. 
N.  S.  830,  41  L.  T.  X.  8.  116,  28  Wwk. 
Rep.  9:  Post  v.  Weil,  115  N.  Y.  361,  5 
L.R.A.  422,  12  Am.  St.  Rep.  809.  22  X.  E. 
145. 

A  restrictive  covenant  prescribing  the 
kind  of  a  building  that  niav  be  erected  is 
not  violated  by  the  use  to  which  the  build- 
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ing  is  put,  where  such  use  does  not  affect 
exterior  appearances,  and  wliere,  of  course, 
the  use  is  otherwise  lawful. 

Levy  V.  Schreyer,  27  App.  Div.  282,  50 
N.  y.  Supp.  584.;  Kurtz  v.  Potter,  44  App. 
Div.  262,  GO  N.  Y.  Supp.  764. 

Covenants  of  this  character  are  to  be 
strictly  construed.  They  are  not  to  be  ex- 
tended by  construction,  and  all  cases  of 
doubt  are  resolved  in  favor  of  the  free  use 
of  the  property. 

American  Unitarian  Asso.  v.  Minot,  185 
Mass.  589,  71  N.  E.  551;  Quatman  v.  Mc- 
Cray,  128  Cal.  285,  60  Pac.  855;  Peck  v. 
Hartshorn,  189  Mass.  110,  75  N.  E.  133; 
Waters  v.  Collins,  —  N.  J.  Eq.  — ,  70  Atl. 
984;  Marx  v.  Brogan,  111  App.  Div.  480,  98 
N.  Y.  Supp.  88;  KiUhing  v.  Brown,  180 
N.  Y.  414,  70  L.R.A.  742,  73  N.  E.  241; 
Lignot  V.  Jaekle,  72  N.  J.  Eq.  233,  65  Atl. 
221. 

Messrs.  H.  W.  Morrow  and  Warren 
Switzler.   for  appellees: 

While  the  courts  generally  hold  that  re- 
strictive covenants  in  deeds  inure  to  the 
benelits  of  all  buyers,  some  of  them  hold 
that  a  dilTerent  rule  obtains  in  regard  to 
prior  purchasers  from  that  which  applies 
to  subsequent  buyers,  and  that,  as  to  the 
former,  a  general  plan  must  be  shown,  while, 
as  to  the  latter,  this  is  unnecessary. 

Roberts  v.  Scull,  58  N.  J.  Eq.  396,  43  Atl. 
583;  Hopkins  v.  Smith,  162  Mass.  444,  38 
N.  E.  1122;  Fete  v.  Foertstel,  159  Mo.  App. 
75,  139  S.  W.  820;  Bowen  v.  Smith,  76 
N.  J.  Eq.  456,  74  Atl.  675;  Coughlin  v. 
Barker,  46  Mo.  App.  54;  Hall  v.  Wesster, 
7  Mo.  App.  56;  Coates  v.  Cullingford,  147 
App.  Div.  39,  131  N.  Y.  Supp.  700;  Parker  v. 
Nightingale,  6  Allen,  341,  38  Am.  Dec.  632; 
McDougall  V.  Schneider,  134  App.  Div.  208, 
118  N.  Y.  Supp.  861. 

Restrictive  covenants  are  binding  on  each 
buyer,  although  the  deeds  vary,  and  some 
deeds  do  not  contain  the  covenants. 

Allen  V.  Detroit,  167  Mich.  464,  36  L.R.A. 
(N.S.)   890,  133  N.  W.  317. 

Restrictive  covenants  are  binding,  though 
there  is  no  reference  in  one  deed  to  the 
other,  where  a  general  plan  is  shown. 

McNiehol  v.  Townsend,  73  N.  J.  Eq.  276, 
67  Atl.  938;  Barton  v.  Slifer,  72  N.  J.  Eq. 
812,  66  Atl.  899! 

A  general  plan  may  be  show^n  and  es- 
tablished by  circumstances  only,  or  by  sim- 
ply being  made  public  by  the  grantor. 

Jones,  Real  Estate  in  Conveyancing,  §§ 
771,  772. 

Purchasers  are  bound  to  take  notice  by 
observation  merely  of  tlie  building  plan  and 
scheme,  and  are  bound  thereby. 

Tallmadge  v.  East  River  Bank,  26  N.  Y. 
105.  ^ 

The  plan  or  scheme  may  be  shown  by  the 
L.R.A.1917A. 


deeds  recorded,  although  some'  omit  the  re- 
strictive clauses,  and  may  also  be  shown 
by  what  the  grantor  told  buyers  when 
they  purchased,  and  by  surrounding  circum- 
stances. 

Allen  v.  Detroit,  167  Mich.  464,  36  L.R.A. 
(N.S.)   890,  133  N.  W.  317. 

Injunction  is  the  proper  remedy,  and  will 
issue  without  regard  to  the  question  of 
whether  the  property  of  the  complainant 
is  damaged  by  the  violation  of  restrictions. 

3  Pom.  Eq.  Jur.  §§  1295,  with  note,  and 
1342;  1  Jones,  Real  Estate  in  Conveyanc- 
ing, §  823;  Peck  v.  Conway,  119  Mass. 
546;  Hall  V.  Wesster,  7  Mo.  App.  56;  Hop- 
kins V.  Smith,  162  Mass.  444,  38  X.  E.  1122. 

Defendant  is  violating  the  exclusive  pri- 
vate residence  covenant  in  her  deed  when 
she  herself  admits  that  she  maintains  a 
public  transient  hotel  which  she  calls  a 
boarding  house. 

Pullman  Palace  Car  Co.  v.  Lowe.  28  \eb. 
239,  6  L.R.A.  809,  26  Am.  St.  Rep.  325,  44 
N.  W.  226;  Skillmap  v.  Smatheurst,  57  N. 
J.  Eq.  1,  40  Atl.  855;  Sayles  v.  Hall,  210 
Mass.  281,  41  L.R.A.(N.S.)  625,  96  K.  E. 
712,  Ann.  Cas.  1912D,  475;  Barnett  v. 
Vaughan  Inst.  134  App.  Div.  921,  119  N.  Y. 
Supp.  45;  Koch  v.  Gorruflo,  77  N.  J.  Eq. 
172,  140  Am.  St.  Rep.  552,  75  AtL  767: 
Gannett  v.  Albree,  103  Mass.  372;  32  Cye. 
537 ;  22  Cyc.  1072d. 

Barnes,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  suit  to  enjoin  defendant  from 
using  a  residence  lot  in  Omaha  for  rooming 
and  boarding  purposes  in  alleged  violation 
of  restrictive  covenants  in  her  deed.  From 
a  decree  granting  an  injunction;  she  has  ap- 
pealed. 

Plaintiffs  are  not  parties  to  the  convey- 
ance through  which  defendant  acquired  title, 
and  their  right  to  an  injunction  is  chal- 
lenged on  the  ground  that  the  restrictive 
covenants  do  not  inure  to  their  benefit.  The 
covenants  in  question  are  as  follows: 

"Subject  however  to  .  .  .  the  follow- 
ing restrictions  and  agreements  which  shall 
be  considered  and  construed  as  covenants 
running  \\ith  the  land  for  a  period  of  twen- 
ty-five years  from  the  17th  day  of  May.  a. 
D.   1909: 

"(1)  Tliat  for  twentv-five  vears  from  the 
above  date,  said  property  shall  be  used  foi 
residence  purposes  exclusively  and  then* 
shall  only  be  erected  thereon  one  separatv 
private  residence  with  the  necessary  stables 
and  other  outhouses  in  connection  therewith, 
the  residence  herein  specified  not  to  include 
any  apartment  house,  flat  or  eonnocte<l 
house  of  any  description. 

"(2)  That  any  residence  erected  on  said 
property  shall  be  fronted  on  Cuming  street 
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and  the  front  line  thereof  shall  be  placed 
as  nearly  as  practicable  in  line  with  the 
residence  now  located  on  west  50  feet  of 
lot  11,  block  12,  Bemis  park. 

(3)  That  any  residence  erected  on  said 
property  shall  cost  not  less  than  $3,500." 

The  accompanying  map  is  an  aid  in  un- 
derstanding the  facts: 


W.  Garloch  purchased  the  other  two  lots, 
subject  to  the  restrictions  contained  in  de- 
fendant's deed,  and,  after  building  a  house 
on  each,  sold  the  lot  adjoining  the  Wright 
property  to  defendant  March  15,  1009,  and 
the  other  to  plaintiff  Beeman  March  5, 
1910. 
The  covenants  in  the  Smith  deed  were  as 
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Defendant  owns  a  lot  composed  of  parts 
of  lots  10  and  11  in  block  12,  Bemis  park, 
an  addition  to  Omaha.  Lots  9,  10,  and  11 
were  originally  owned  jointly  by  Mrs.  E. 
W.  Nash  and  her  son-in-law,  L.  F.  Crofoot, 
and  were  afterwards  subdivided  into  four 
lots.  The  grounds  of  the  Methodist  Hospi- 
tal, east  of  these  lots,  had  been  purchased  at 
an  earlier  date  from  Mr.  Nash  without  re- 
strictions. Diagonally  across  the  intersec- 
tion of  Cuming  and  Thirty-Eighth  streets, 
Mrs.  Nash  owned  a  tract  of  land  having  a 
frontage  of  150  feet  on  Cuming  street, 
where  she  had  resided  for  many  years.  Of 
the  four  lots  mentioned,  the  one  on  the  east 
was  conveyed  to  plaintiff  Wright  on  June 
27,  1907.  The  lot  adjoining  the  hospital 
grounds  was  conveyed  to  Frederick  L. 
Smith,  December  11,  1906.  Subsequently, 
Mrs.  Nash  convoyed  all  of  her  real  estate, 
for  the  purpose  of  management,  to  the  C. 
B.  Nash  Company,  in  which  she  was  the 
principal  stockholder.  May  17,  1909,  Oeorge 
L.R.A.1917-A. 


follows:  "Subject  however  to  the  follow- 
ing covenants  which  are  hereby  expressly 
made  to  grantors,  their  heirs,  executors,  ad- 
ministrators and  assigns,  by  Frederick  L. 
Smith,  for  and  as  binding  upon  himself,  his 
heirs,  executors,  administrators  and  assigns, 
to  wit:  (1)  That  said  property  shall  be 
used  for  residence  purposes  only;  (2)  that 
any  residence  erected  thereon  shall  cost  not 
less  than  twenty-five  hundred  dollars  ($2,- 
500)  and  that  the  front  line  of  same  shall 
stand  at  least  thirty-five  (35)  feet  from  the 
south  line  of  said  property:  (3)  that  those 
covenants  shall  be  considered  unci  construed 
as  covenants  nmning  with  the  land." 

The  covenants  in  the  Wright  deed  were 
as  follows: 

"Subject  to  the  following  restrictions  and 
agreements  which  shall  be  considered  and 
construed  as  covenants  running  with  tlie 
land: 

"(1)  That  said  property  shall  be  used 
only  for  the  purpose  of  erecting  thereon  one 
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Heparate,  dotaclied  private  residence.  Tlie 
term  residence  as  lierein  used  shall  not  in- 
clude an  apartment  house,  brick  flats,  or 
connected  or  adjoining  houses  of  any  de- 
scription. 

"(2)  That  .said  residence  shall  cost,  when 
completed,  not  less  than  $4,500. 

**(3)  That  said  residence,  when  erected, 
shall  front  south  on  Cuming  street,  and  the 
front  lino  thereof  shall  stand  at  least  30 
feet  from  the  south  line  of  said  property.'* 

May  the  restrictive  covenants  in  defend- 
ant's deed  be  enforced  at  the  suit  of  plain- 
tiffs, who  are  not  parties  to  that  deed?  Au- 
thorities on  this  subject  are  collected  iu 
37  L.R.A.(X.»S.)  12.  in  a  note  to  Korn  v. 
Campbell,  102  X.  Y.  400,  127  Am.  St.  Rep. 
925,  85  X.  K.  687.  Tn  general,  such  a  cove- 
nant may  I)e  enforced  by  another  grantee  of 
th.e  common  grantor  only  when  it  was  made 
for  the  benefit  of  the  adjacent  land.  When 
similar  covenants  are  inserted  in  deeds  from 
tiie  common  grantor,  pursuant  to  a  general 
plan  of  improvement  or  development  made 
public  by  the  grantor,  each  grantee  has  such 
an  interest  in  t)ie  restrictive  covenants  in 
the  other  deeds,  in  view  of  the  generaV  plan 
under  whicii  he  purchased,  that  he  may  en- 
force such  covenants  against  other  grantees. 
Wiien  a  general  plan  of  improvement  has 
not  been  published  by  the  grantor,  one 
grantee  can  enforce  the  covenants  against 
another  only  when  they  were  intended  for 
the  benefit  of  the  adjacent  lots.  The  inten- 
tion to  give  such  riglit  to  enforce  the  cove- 
nants must  be  expressed  in  the  deeds  them- 
selves, or  must  he  evident  from  the  cotc- 
iiants  iu  the  deeds  when  viewed  in  the  light 
of  the  surrounding  circumstances.  De  Gray 
V.  Monmotrth  HeHch  Club  House  Co.  50 
X.  J.  Kq.  329,  24  Atl.  388;  Sailer  v.  Podol- 
aki,  82  X.  J.  Eq.  459,  88  Atl.  967:  Hays  v. 
St.  Paul  M.  E.  Cliurch,  196  111.  633,  63  X. 
K.  1040.  Restrictive  covenants  being  in  der- 
ogation of  the  land  owner's  free  use  of  his 
property,  one  who  claims  a  right  to  en- 
force such  covenants  has  the  burden  of 
j>roving  that  they  were  made  for  his  liene- 
fit.  ^fcXichol  V.  Townsend,  73  X.  J.  Eq. 
27G,  67  Atl.  938;  Sharp  v.  Ropes.  110  ^lass. 
381. 

It  is  contended  that  plaintifl's  may  main- 
tain this  action,  and  Roberts  v.  Scull,  58 
X.  J.  Eq.  396,  43  Atl.  583,  is  cited  as  sus- 
taining this  contention:  "Rut  this  rule, 
while  operative  to  enable  a  subsequent  pur- 
chaser of  land  to  be  benefited  by  a  restric- 
tive covenant  to  enforce  it  against  the  prior 
liurchaser,  who  made  it,  and  against  his  as- 
signs, with  notice  of  it,  does  not  work  in- 
versely to  support  the  claim  of  a  prior  pur- 
chaser from  the  original  owner  to  enforce 
a  restriction  imposed  by  the  latter  upon  a 
lot  subsequently  conveyed.  De  Grav  v.  Mon- 
1..R.A.1917A. 


mouth  Beach  Club  House  Co.  supra.  .  .  . 
In  order  to  entitle  prior  purchasers  from  jl 
common  vendor,  or  those  claiming  under 
them,  to  enforce  such  covenants,  it  must  be 
shown  that  they  are  parts  of  a  general 
plan  adopted  for  the  development  and  im- 
provement of  the  property  by  laying  it  out 
in  streets  and  lots,  prescribing  a  uniform 
building  scheme,  regulating  size  and  style 
of  houses,  or  uses  to  which  the  buildinj;s 
may  be  put."     Ibid. 

It  is  also  elaimed  by  defendant  that 
plaintiff  Been. an,  being  a  subsequent  pur- 
ehaser,  is  not  in  a  position  to  enforce  the 
rt^strictive  covenants  imposed  upon  defend- 
ant's lot.  It  should  be  observed  that  (.4ar- 
loch,  in  1909,  purchased  the  two  middle 
lots  from  the  original  owner,  who  imposed 
the  restrictions  sought  to  be  imposed 
in  this  action.  He  sold  one  lot  to  defendant 
in  1909,  and  the  other  lot  to  plaintiff  Bee- 
man  in  1910.  The  question  is:  May  Bee- 
man  enforce  the  covenant  imposed  upon  Gar- 
loch,  and  the  two  middle  lots  in  the  origi- 
nal deed  to  Garloch,  by  the  original  owners 
of  tJie  four  lots?  There  are  not  many  cases 
which  bear  directly  on  this  subject,  but  the 
weight  of  authority  denies  Beeman*s  right 
to  sue.  In  the  note  to  Korn  v.  Campbell, 
supra  (page  22  of  37  I..R.A.(N.S.)  ),.  the 
annotator  says:  "Ordinarily,  where  the 
owner  of  a  tract  of  land  sells  part  of  it 
subject  to  restrictions,  it  is  a  purchaser 
of  part  of  the  land  retauied  who  seeks  to 
enforce  the  restrictions;  but  where  the  land 
sold  burdened  with  the  restriction  is  after- 
wards divided  up,  and  passes  into  the 
hands  of  different  purchasers,  the  question 
has  been  raised  whether  such  purchasers 
from  the  original  vendee  can  enforce,  as  be- 
tween themselves,  tiie  restrictions  imposed 
upon  their  grantor's  land.  The  courts  are 
not  in  harmony  on  this  question,  but  in  this 
class  of  cases  it  would  seem  that  the  rights 
of  portions  of  the  servient  estate  to  enforce 
the  restriction  would  be  exceedingly  doubt- 
ful, since  the  restriction  was  imposed  for 
the  bone6t  of  a  different  tract  of  land;  that 
is,  tlie  land  retained  by  the  grantor, — the 
dominant  estate." 

The  only  case  cited  holding  that  the  ac- 
tion cun  be  maintained  is  Winlield  v.  llen- 
ning,  21  X.  J.  Eq.  188,  where  it  is  said: 
"This  view  is  supported  by  the  dictum  of 
Ix>rd  Rom  illy,  in  a  case  heard  Ijefore  htm 
at  the  Rolls,  in  1866,  Western  v.  Maeder- 
mot,  L.  R.  1  Eq.  Cas.  499.  And  by  a  de- 
cision of  the  supreme  court  of  Rhode  In- 
land, <TrcH*ne  v.  (reighton,  7  R.  1.  1." 

The  Rhode  Island  decision  is  not  author- 
itv  for  the  rule. 

The  supreme  court  of  Massachusetts,  how- 
ever, has  held  that  such  an  action  cannot 
lie  maintained.    Jewell  v.  Lee,  14  Allen,  145, 
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92  Am.  Dec.  744.  In  that  eaee,  Bigelow, 
Oh.  J.,  said:  **The  main  ground  on  which 
the  plaintiff  rests  hin  claim  to  equitable  re* 
lief  is  that  the  condition  annexed  hy  the 
original  owner  and  grantor  to  his  grant  of 
the  entire  tract  of  land,  of  which  the  plain- 
tiff and  defendant  now  by  mesne  convey- 
ances  severally  hold  distinct  parcels,  consti- 
tutes a  perpetual  rei4tric'tion  on  the  use  of 
the  part  now  owned  by  the  defendantj  in  the 
nature  of  a  servitude  or  casement,  on  the 
observance  of  which  the  plaintiff,  as  the 
owner  of  the  other  part  of  the  original  par- 
cel, has  a  right  to  insist.  It  is  doubtless 
true  that  such  may  be  the  effect  of  a  con- 
dition in  a  class  of  cases  where  it  is  appar- 
ent that  the  condition  was  annexed  to  a 
grant  for  the  purpose  of  improving  or  ren- 
dering more  beneficial  and  advantageous  the 
occupation  of  the  estate  granted,  when  it 
should  become  divided  into  separate  parcels 
and  be  owned  by  different  individuals,  or 
when  the  manifest  object  of  a  restriction  on  , 
the  use  of  an  estate  was  to  benefit  another 
tract  adjoining  to  or  in  the  vicinity  of  the 
land  on  which  the  restriction  is  imposed. 
l"»ut,  in  the  absence  of  any  fact  or  circum- 
.stance  to  show  such  purpose  or  object,  a 
condition  annexed  to  a  grant  can  have  no 
effect  or  operation  either  at. law  or  in  equity 
t>eyond  that  which  attaches  to  it  by  the 
rules  of  the  common  law.  The  benefit  of  the 
condition  would  in  such  cases  inure  only 
to  the  grantor  and  his  heirs  or  devisees, 
and  the  burden  of  it  would  rest  on  the  es- 
tate to  which  it  was  annexed,  and  on  those 
wlio  held  it  or  any  part  of  it  subject  to  the 
condition.  Indeed,  no  restriction  on  the  use^ 
of  land  and  no  condition  annexed  to  its  pos- 
session and  enjoyment  can  be  for  the  bene- 
fit of  the  grantee  or  those  holding  his  es- 
tate in  the  granted  premises,  unless  it  be 
as  a  consideration  of  some  restriction  on 
other  land,  which  may  operate  as  an  ad- 
vantage or  convenience  in  the  use  and  occu- 
pation of  the  granted  premises.  Inasmuch 
as  a  grantee  can  restrict  the  use  of  land  of 
which  he  is  the  owner  according  to  his  own 
will  and  pleasure,  it  is  clear  that  he  can 
derive  no  benefit  from  a  restriction  or  con- 
dition as  such  imposed  on  its  use  or  enjoy- 
ment by  any  prior  grantor." 

The  grantor  in  this  case  did  not  make 
public  a  general  plan  of  improvement  of 
the  lots  sold.  The  covenants  in  the  deeds 
to  the  lots  are  not  uniform.  In  the  lot  first 
sold,  and  the  one  fartliest  from  the  Xash 
residence,  tliere  is  no  express  prohibition  of 
flats  or  apartments  as  in  the  other  deeds. 
In  the  deed  to  the  two  middle  lots  the  cove- 
nants are  limited  to  a  twenty-five  year  pe- 
riod; alter  which  time  business  buildings 
are  not  proliibited  on  those  two  lots.  The 
grantor  retained  land  near  the  property 
L.R.A.1917A. 


sold.  If  the  latter  were  devoted  to  busi- 
ness uses  or  to  the  erection  of  apartment 
houses  or  hospitals,  it  would  affect  the  use 
and  enjoyment  of  her  residence  property. 
The  insertion  of  restrictive  covenants  in 
all  the  deeds,  while  some  evidence  of  an  in- 
tent to  develop  the  lots  under  a  general 
plan,  is  consistent  with  a  purpose  of  pro- 
tecting the  property  retained  by  the  grantor 
as  a  residence.  There  is  nothing  in  the 
deeds,  outside  of  t)ie  fact  that  covenants 
were  inserted  in  all  of  them,  that  indicates 
that  thev  were  inserted  for  the  benefit  of 
other  grantees.  There  is  no  covenant  to 
insert  such  restrictions  in  subsequent  deeds 
to  the  adjoining  lots.  Defendant  is  bound 
by  the  knowledge  iai parted  to  her  by  tlie 
language  of  the  deed,  and  the  surrounding 
circumstances,  and  not  by  the  secret  inten- 
tions of  the  grantor,  or  what  was  orally 
promised  to  the  other  grantees.  Hays  v. 
St.  Paul  M.  E.  Church,  196  III.  633,  63  N. 
E.  1040. 

We  are  of  opinion  that  plaintiffs  have 
not  met  the  burden  of  proving  that  the  cove- 
nants in  the  deeds  from  Mrs.  Nash  were 
not  made  exclusively  for  her  benefit,  but 
were  made  for  the  benefit  of  otlicr  ^grantees 
of  adjoining  land. 

It  is  insisted  that,  as  to  Boeman,  lie  can 
enforce  the  covenants  under  the  rule  that, 
where  the  owner  of  two  lots  inserts  restric- 
tive covenants  in  a  deed  conveying  one  of 
tlie  lots,  sueh  covenants  may  be  enforced  by 
the  grantor  or  grantee  of  the  remaining  lot. 
That  rule  is  not  applicable  to  the  facts  in 
this  case.  While  the  deed  to  defendant 
from  Garloch,  the  owner  of  the  two  middle 
lots,  did  contain  the  restrictive  covenants, 
they  were  merely  the  covenants  inserted  by 
his  grantor. 

While  the  authorities  on  the  questions 
presented  are  not  entirely  in  harmony,  we 
feel  constrained  to  follow  what  seems  to  be 
the  rule  above  stated. 

We  are  also  of  the  opinion  that  plaintiffs 
have  failed  to  show  such  a  use  of  defendant's 
premises  as  amounts  to  a  violation  of  the 
covenant  contained  in  her  deed. 

The  decree  of  the  District  Court  is  there- 
fore reversed,  and  the  action  is  dismissed. 

Morrissey,  Ch.  J.,  and  liOttoii  and  Sedg- 
wick, J  J.,  dissenting: 

Independent  of  the  covenants  in  the  Nash 
deed,  plaintiff  Beeman  is  entitled  to  the  re- 
lief sought.  Garloch  was  the  owner  of  two 
lots.  He  sold  one  of  them  with  a  restric- 
tive covenant  in  the  deed  for  tlie  benefit  of 
the  lot  which  he  retained.  About  ten  month 
afterwards  he  sold  the  latter  lot  with  a  like 
covenant  to  plaintiff  Beeman.  The  rule  is 
that  where  the  common  grantor  of  two  ad- 
joining lots  sells  one  and  retains  the  other, 
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and  inserts  in  the  deed  of  the  one  sold  a 
covenant  restricting  the  manner  in  which 
buildings  to  be  erected  on  the  lot  sold  may 
be  used,  or  where  or  how  they  shall  be  built, 
which  covenant  is  plainly  for  the  benefit  of 
the  lot  which  he  retains,  and  he  afterwards 
sells  the  latter  lot,  the  covenant  passes  to 
the  purchaser  of  the  same,  and  he  may  en- 
force it  against  the  owner  of  the  other  lot. 
The  majority  opinion  holds  that  the  restric- 
tion in  Garloch's  deed  to  defendant  cannot 
be  enforced  by  Beeman  because  that  restric- 
tion was  the  same  in  substance  as  in  Gar- 
loch's  deed  from  Nash.  No  reason  is  given 
for  this  statement,  and  we  apprehend  that 


no  reason  can  be  given  for  holding  that  Gar- 
loch  could  not  enforce  the  same  restriction 
on  the  property  deeded  by  him  that  was  in 
the  deed  under  which  he  himself  took  title. 
Repeating  a  quotation  in  the  majority  opin- 
ion from  Jewell  v.  Lee,  14  Allen,  145,  92 
Am.  Dec.  744,  "inasmuch  as  a  gi*antee  can 
restrict  the  use  of  land  of  which  he  is  the 
owner,  according  to  his  own  will  and  pleas- 
ure," the  restriction  in  Garloch's  deed  to 
defendant  would  be  enforceable  by  either 
Garloch  or  his  subsequent  grantee. 

Petition  for  rehearing  denied. 
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/.  Itttroduction,    328, 
II.  Restrictions  for  benefit  of  land  rc' 
tainedf  329. 
Ill,  Restrictions  for  benefit  of  land  con^ 

veyed,  329, 
IV.  Restrictions   for   benefit   of    whole 
tract : 

a.  Where    whole    tract    is    sold, 

330, 

b.  Mutual  covenants,   330. 

c.  Building  schetne  330, 

F.  Effect    of    priority    of    purchase, 
332, 
VI,  Restrictive     covenants     as     easC' 
nients,   333, 

This  note  is  supplementary  to  the  note 
appended  to  the  case  of  Korn  v.  Camp- 
bell, 37  L.R.A.(N.S.)  12.  The  earlier 
note  should  be  consulted  as  to  the  limi- 
tations of  the  subject. 

As  to  the  right  of  a  grantee  to  enforce 
restrictive  covenants  in  prior  convey- 
ances by  his  grantor  of  other  parcels,  see 
note  to^Ball  v.  Milliken,  37  L.R.A.(N.S.) 
623. 

See  note  to  Cotton  v.  Cresse,  49  L.R.A. 
(N.S.)  357,  as  to  effect  of  unrecorded 
agreement,  not  incorporated  in  a  convey- 
ance, restricting  use  of  property,  upon 
successor  to  title. 

As  to  oral  or  implied  building  restric- 
tions as  to  parcels  retained  by  the  grant- 
or, see  note  to  Sprague  v.  Kimball,  45 
L.R.A.(N.S.)  962. 

/.  Introduction, 

As  stated  in  the  note  to  Korn  v.  Camp- 
bell, 37  L.R.A.(N.S.)  12,  whether  a  per- 
son not  a  party  to  a  restrictive  covenant 
has  a  right  to  enforce  it  depends  upon 
the  intention  of  the  parties  in  imposing 
it.  Where  a  restrictive  covenant  clearly 
appears  to  have  been  made  for  the  bene- 
fit of  a  subsequent  owner  of  the  prop- 
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erty,  such  owner  may  enforce  it.  Thus» 
a  purchaser  of  land  may  enforce  against 
a  purchaser  of  adjoining  land  the  coven- 
ant entered  into  by  their  respective  gran- 
tors for  the  purpose  of  establishing  and 
maintaining  a  building  line,  wherein  the 
grantors  engaged  to  bind  themselves  and 
their  land  to  the  observance  of  the  build- 
ing line,  and  expressly  make  it  bind  the 
parties  and  their  heirs  and  assigns. 
Wootton  V.  Seltzer  (1914)  83  N.  J.  Eq. 
163,  90  Atl.  701,  affirmed  in  (1915)  84 
N.  J.  Eq.  207,  93  Atl.  1087.  It  is  stated 
that  when  such  agreements  are  expressly 
made  to  bind  the  parties  and  their  heirs 
and  assigns,  the  equitable  right  to  the 
enforcement  of  the  agreement  by  a  pur- 
chaser from  one  party,  against  the  pur- 
chaser from  the  other  party,  with  notice 
of  the  agreement,  necessarily  exists.  It 
is  unnecessary  to  regard  such  covenants 
as  creative  of  easements;  the  equitable 
right  to  enforce  the  covenant  is  trans- 
ferable as  a  part  of  the  land  to  which  it 
is  attached,  and  may  be  enforced  upon 
the  equitable  principle  of  preventing  one 
having  knowledge  of  the  just  rights  of 
another  from  defeating  such  rights.  The 
deed  to  the  defendant  in  this  case  was 
made  "subject  to  .  .  .  such  board  walk 
and  park  easements  and  building  restric- 
tions as  appear  of  record."  The  agree- 
ment in  question  between  the  grantors 
was  acknowledged  and  duly  recorded. 
But  where  there  is  no  general  plan  or 
scheme,  and  no  language  in  the  deed 
conveying  lots  with  restrictions  from 
which  any  intent  can  be  gathered  to  an- 
nex the  benefit  of  the  restrictions  to  an- 
other lot,  the  owner  of  the  other  lot  is 
not  entitled  to  enforce  the  restriction 
against  the  former.  Webber  v.  Landri- 
gan  (1913)  215  Mass.  221, 102  N.  E.  460; 
McNichol  v.  Townsend  (1908)  74  N.  J. 
Eq.  618,  70  Atl.  965.    The  owner  of  a  lot 
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cannot  enforce  a  building  restriction 
against  the  o^^Tier  of  another  lot  which 
had  been  sold  by  a  common  grantor  prior 
to  the  sale  of  complainant's  lot,  where 
there  is  no  general  building  scheme  or 
plan,  and  nothing  to  indicate  that  th€ 
restrictive  covenant  was  made  in  the 
earlier  deed  for  the  benefit  of  subsequent 
purchasers  of  lots  owned  by  the  grantor. 
Sailer  v.  Podolski  (1913)  82  N.  J.  Eq. 
469,  88  Atl.  967.  In  such  a  case  the  bur- 
den is  upon  the  owner  of  the  lot  subse- 
quently sold,  who  would  enforce  a  re- 
strictive covenant  in  a  lot  sold  prior 
thereto,  to  show  that  the  intention  was 
to  clothe  him  with  the  right  of  enforce- 
ment of  the  covenant.  The  fact  that  the 
lots  are  adjacent  to  each  other  does  not 
furnish  such  showing. 

The  insertion  by  the  grantor  of  a  re- 
strictive covenant  in  a  subsequent  con- 
veyance by  him  cannot  be  properly  re- 
garded as  a  circumstance  in  aid  of  the 
intention  or  purpose  of  the  parties  to 
the  prior  deed.     (N;  J.)  Ibid. 

In  Millboum  v.  Lyons  (1914)  83  L.  J. 
€h.  N.  S.  (Bng.)  737,  an  action  to  com- 
pel the  specific  performance  of  a  con- 
tract for  the  purchase  of  real  property, 
an  owner  of  several  adjacent  tracts  of 
land  contracted  to  sell  one  of  the  tracts, 
and  provided  that  the  vendee  should 
covenant  with  the  vendor,  his  heirs  and 
assigns,  as  owners  and  occupiers  of  the 
adjacent  land,  as  to  the  use  of  the  prop- 
erty sold.  In  the  meantime  the  owner 
died,  and  his  trustees  sold  the  adjacent 
property  without  any  mention  of  the  re- 
strictions in  the  contract  of  sale.  Subse- 
quently the  trustees  completed  the  con- 
tract of  sale,  conveying  the  property  in 
question,  and  the  vendee  covenanted 
with  the  trustees  as  to  the  use  of  the 
property,  as  agreed  upon  in  the  contract. 
The  objection  of  the  purchaser  was  that 
this  covenant  restiicted  him  as  to  the  use 
of  the  property.  In  holding  to  the  con- 
trary, Swinfen  Eady  says  that  "before 
the  conveyance  was  made  pursuant  to  it 
[the  contract]  the  whole  of  the  property 
referred  to  in  this  agreement  as  the  ad- 
joining or  neighboring  property  was  sold 
and  conveyed  away  by  the  vendors,  so 
that  at  the  time  .  .  .  [the  vendors] 
executed  the  conveyance  of  the  property 
comprised  in  this  agreement,  they  had  no 
remaining  property  left  in  them  for 
the  benefit  of  which  they  could  take  the 
covenant,  and  consequently  when  the 
conveyance  is  framed,  the  language  of  it 
departs  from  the  language  of  the  agree- 
ment. According  to  tke  agreement,  the 
conveyance  was  to  contain  a  covenant 

with  the  vendors,  their  heirs  and  assigns, 
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owners  and  occupiers  as  aforesaid,  but  at 
the  date  of  the  conveyance  the  vendors 
were  not  owners  and  occupiers  as  afore- 
said,— they  had  sold  and  conveyed  away 
all  the  land  in  question.  Accordingly 
when  you  come  to  the  conveyance,  the 
language  of  it  differs  from  the  language 
in  the  agreement  because  the  circum- 
stances have  changed  and  the  language  is 
adapted  to  the  changed  circumstances.'' 
The  fact  that  the  covenant  was  made 
with  the  trustees  was  then  referred  to, 
and  the  court  continues :  'There  are  no 
words  of  limitation  and  no  evidence  of 
any  intention  to  annex  the  benefit  of  the 
covenant  to  any  land  whatever." 

The  restriction  involved  in  Hobart  v. 
Weston  (1916)  223  Mass.  161,  111  N.  E, 
779,  a  sale  of  land  at  the  ocean  side,  was 
that  no  building  or  structure  could  be 
placed  on  the  land  or  any  part  thereof; 
and  there  is  stated  to  be  nothing  in  this 
language  which  imposes  a  restriction  on 
this  land  for  the  benefit  of  the  subse- 
quent grantee  of  another  tract. 

//.  ReHtrictiona  for  benefit  of  land  re- 
tained. 

See  note  in  37  L.R.A.(N.S.)  12,  for 
earlier  cases. 

Purchasei*s  of  lots  may  enforce  re- 
strictive building  agreements  in  prior 
deed  of  the  grantor  of  lots  out  of  the 
tracts,  where  the  restrictions  were  for 
the  benefit  of  the  remaining  lots,  and  the 
owners  of  the  lots  had  notice  of  the  re- 
strictions, actual  or  constructive.  Appel 
v.  Bnckbinder  (1913)  82  Misc.  312,  143 
N.  Y.  Supp.  710,  reversed  without  opin- 
ion in  (1914)  161  App.  Div.  910,  145  N. 
Y.  Supp.  1112. 

The  fact  that  the  heirs  of  the  grantor 
(one  of  whom  was  the  purchaser  of  the 
first  lots),  in  partitioning  the  land  and 
for  the  purpose  of  straightening  the  lot 
lines,  conveyed  all  the  lots,  including 
those  sold  to  the  heirs,  to  a  third  party, 
without  any  mention  of  the  restrictive 
covenant  in  the  deeds  to  the  lots  thus 
sold,  and  had  the  same  reconveyed,  does 
not  extinguish  the  restrictive  covenant, 
where  it  was  not  the  intention  of  the 
heirs  to  extinguish  such  restrictions. 
(N.  Y.)  Ibid. 

See  Webber  v.  Landrigan  (1913)  215 
Mass.  221, 102  N.  E.  460,  supra. 

///.  Restrictions  for  benefit  of  land  con- 

veffed. 

See  note  in  37  L.R.A.(N.S.)  12,  for 
earlier  cases. 

The  owner,  through  mesne  convey- 
ances, of  property  which  had  been  sold, 
and  a  covenant  given  by  the  grantor,  re- 
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stricting  himself  as  to  property  retained 
by  him  to  a  certain  building  line,  was 
held  to  have  the  right  to  have  the  agreed 
building  line  retained,  in  an  action  by 
the  owner  of  the  servient  tenement  to  de- 
termine an  adverse  claim  under  a  Code 
provision.  Porter  v.  Denny  (1915)  170 
App.  Div.  546,  156  N.  Y.  Supp.  1016. 

A  restrictive  covenant  by  a  grantor 
not  to  convey  an}'  remaining  lots  except 
by  a  deed  containing  certain  restric- 
tions, contained  in  a  deed  of  a  lot,  and 
as  part  of  the  consideration,  was  held 
enforceable  by  the  grantee  against  a 
purchaser  of  one  of  the  remaining  lots, 
with  notice,  in  Rowland  v.  Andrus 
(1912)  80  N.  J.  Eq.  276,  83  Atl.  982.  But 
upon  appeal  ([1912J  81  X.  J.  Eq.  175, 
86  Atl.  391),  the  covenant  in  complain- 
ant's deed  was  held  not  so  clearly  vio- 
lated by  the  erection  of  the  defendant's 
residence  as  to  entitle  the  complainant 
to  an  injunction. 

IV.  RestHcUons    for    benefit    of    whole 

tract, 

a.  Where  whole  traet  ift  «olc7. 

See  note  in  37  L.R.A.(N.S.)  12,  for 
discussion  of  this  question. 

h.  3IutHal  covennnts. 

See  note  in  37  L.R.A.(N.S.)  12,  for 
earlier  cases. 

A  tenant  for  years  of  a  city  block  may 
enforce  a  building  restriction  by  which 
the  owners  of  the  lots  in  the  block  in 
question  agreed  not  to  erect  any  build- 
ing nearer  than  a  stated  distance  from 
the  lot  line.  It  is  immaterial  whether  or 
not  the  covenant  be  one  which  may  be 
said  to  run  with  the  land.  Johnson  v. 
Robertson  (1912)  156  Iowa,  64,  135  N. 
W.  585,  Ann.  Cas.  1915B,  137. 

An  owner  of  land  by  mesne  convey- 
ances from  a  common  grantor  may  en- 
force against  another  owner  by  mesne 
conveyances  from  the  common  grantor  a 
restrictive  covenant  binding  upon  the 
grantee,  his  heirs  and  assigns,  of  which 
the  defendant  not  only  had  construc- 
tive notice  in  her  deed  and  also  in  the 
record  of  her  title,  but  personal  notice, 
although  plaintiff  may  not  be  damaged 
by  its  violation.  Iselin  v.  Flynn  (1915) 
90  Misc.  164,  154  N.  Y.  Supp.  133.  See 
Wootten  V.  Seltzer,  supra  I. 

c.  Building  scheme. 

See  note  in  37  L.R.A.(N.S.)  12,  for 
earlier  cases. 

The  restrictive  covenants  most  fre- 
quently sought  to  be  enforced  are  those 
inserted  in  deeds  conveying  lots  in  a 
L.n.A.1917A. 


tract  which  is  being  developed  aceord- 
ing  to  a  general  plan  or  building  scheme. 
The  rules  applicable  to  the  enforcement 
of  restrictive  covenants  under  such  a 
situation  are  stated  in  Hooper  v.  Lett- 
man  (1914)  —  Tex.  Civ.  App.  — ,  171  S. 
W.  270,  as  follows:  Where  there  is  a 
general  plan  or  scheme  adopted  by  the 
owner  of  a  tract,  for  the  development 
and  improvement  of  the  property,  by 
which  it  is  divided  into  streets  and  lots, 
and  which  contemplates  a  restriction  as 
to  the  uses  to  which  lots  may  be  put,  or 
the  character  and  location  of  improve- 
ments thereon,  to  be  secured  by  a  cove- 
nant embodying  the  restriction  to  be  in- 
serted in  the  deeds  to  purchasers,  and  it 
appears  from  the  language  of  the  deed 
itself,  construed  in  the  light  of  the  sur- 
rounding circumstances,  that  such  cove- 
nants are  intended  for  the  benefit  of  nil 
the  lands,  and  that  each  purchaser  is  to 
be  subject  thereto,  and  to  have  the  bene- 
fit thereof,  and  such  covenants  are  in- 
serted in  all  the  deeds  for  lots  sold  in 
pursuance  of  the  plan,  a  purchaser  and 
his  assigns  may  enforce  the  covenant 
against  any  other  purchaser  and  his  as- 
signs, if  he  has  bought  with  actual  or 
constructive  knowle<^e  of  the  scheme, 
and  the  covenant  was  part  of  the  sub- 
ject-matter of  his  purchase.".  See  dis- 
cussion in  earlier  note  also. 

Accordingly,  where  there  is  such  a 
general  plan  or  scheme  of  improvement, 
the  owner  of  a  lot  may  enforce  such  a 
covenant  against  an  immediate  purchaser 
of  another  lot  whose  deed  cx)n tains  the 
covenant  (McNeil  v.  Garv  (1913)  40 
App.  P.  0.  397,  46  L.R.A.*(N.S.)  1113; 
Henderson  v.  Champion  (1914)  83  N.  J. 
Eq.  554,  91  Atl.  332),  or  against  a  sub- 
sequent purchaser  (Oliver  v.  Kalick 
(1916)  223  Mass.  252.  Ill  N.  E.  879; 
Velie  V.  Richardson  (1914)  126  Minn. 
334,  148  N.  W.  286;  Thompson  v.  Diller 
(1914)  161  App.  Div.  98,  146  N.  Y. 
Supp.  438). 

A  purchaser  of  a  lot  out  of  a  tract  of 
land  which  had  been  platted  by  its  own- 
.ers  for  the  purpose  of  sale  was  held  en- 
titled to  recover  damages  from  a  pur- 
chaser of  another  lot,  for  violation  of  a 
building  restriction  contained  in  all 
deeds  made  bv  the  owner  of  lots  in  this 
tract,  including  the  deeds  of  the  plain- 
tiff and  defendant.  Alderson  v.  Cutting 
(1912)  163  Cal.  503,  126  Pac.  157,  Ann. 
Cas.  1914A,  1. 

This  is  true  whether  the  owner  at- 
tempting to  enforce  the  resli'ictions  if; 
an  immediate  purchaser  from  the  oripi- 
nal  grantor  (McNeil  v.  Gai-y  (D.  C.)  aiul 
Henderson  v.  Champion  (N.  J.)  supra), 
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or  an  owner  through  mosne  conveyances 
(McNeil  V.  GrAiy  (D.  0.) ;  Thompson  v. 
Diller  (N.  Y.);  and  Oliver  v.  Kalick 
(Mass.))  —  snpra). 

A  restrictive  covenant  may  be  en- 
forced by  a  purchaser  of  a  lot  in  a  tract 
which  is  )>eing^  developed  according  to  a 
general  building  scheme,  against  a  subse- 
quent purchaser  of  a  lot,  with  notice,  al- 
though his  deed  did  not  contain  the  re- 
strictive covenant.  Wiegman  v.  Kusel 
(1915)  270  ni.  520, 110  N.  E.  884  (the  re- 
strictive covenant  was  in  first  deed  in  his 
ehain  of  title,  and  his  al>stract  showed 
this);  diapin  v.  Dougherty  (EL)  infra; 
Duester  v.  Alvin  (1915)  74  Or.  544,  145 
Pac.  660  (restriction  was  in  first  deed  in 
defendant's  chain  of  title,  but  was  inad- 
vertently omitted  in  the  deed  to  him). 

The  owner  of  a  lot  by  mesne  convey- 
ances from  a  grantee  who  purchased  a 
lot  under  a  restrictive  covenant  that  no 
buildings  other  than  dwelling  bouses  and 
the  usual  structures  appertinent  thereto 
should  be  erected  on  the  premises,  and 
fixing  the  distance  from  the  street  for 
the  erection  of  buildings,  was  held,  in 
Hartt  V.  Rueter  (1916)  223  Mass.  207, 
111  N.  E.  1045,  entitled  to  enforce  the 
restrictions  against  the  owner  of  another 
lot  by  mesne  conveyances  from  a  subse- 
quent grantee  of  the  common  gi'antor, 
whose  deed  contained  the  same  restric- 
tions as  those  in  the  deed  to  the  former 
grantee,  where  the  restrictions  were 
imposed  and  intended  as  a  part  of  a  gen- 
eral scheme  or  plan  of  improvement  and 
development.  Such  restrictions  are  in 
the  nature  of  equitable  restrictions  run- 
ning with  the  land.  The  fact  that  sev- 
eral of  the  lots  did  not  have  similar  re- 
strictions is  not  material,  where  the 
absence  of  such  restrictions  does  not  ma- 
terially affect  the  general  plan.  The  ac- 
tion in  this  case  was  a  petition  to  regis- 
ter and  confirm  title. 

The  fact  that  deeds  under  which  the 
party  who  is  seeking  to  enforce  the  re- 
strictions claims  title  do  not  specifically 
refer  to  the  restrictions  does  not  indicate 
that  they  are  merely  personal  covenants. 
(Ma^.)  Ibid. 

The  owner  of  a  lot  in  a  subdivision 
where  uniform  restrictions  are  imposed 
according  to  a  general  plan  of  allot- 
ment upon  all  the  lots  therein,  the  owner 
covenanting  in  the  deed  of  conveyance  of 
each  separate  lot  that  all  sales  or  leases 
of  other  lots  in  that  tract,  similarly  lo- 
cated, shall  be  subject  to  such  restric- 
tion, may  maintain  an  action  to  enjoin 
the  owner  of  another  lot  through  mesne 
conveyances   from  using   the   same   for 

purposes  other  than  the  uses  to  which 
I.R.A.IOITA. 


the  lots  are  restricted,  although  it  is  in- 
tended to  devote  the  land  to  road  and 
street  purj)oses.  Wallace  v.  Clifton 
Land  Co.  (1915)  92  Ohio  St.  349,  110 
N.  E.  940. 

The  purchaser  of  a  lot  has  been  held 
entitled  to  enforce  a  restriction  as  to  the 
building  line,  and  limiting  buildings  to 
houses  for  dwelling  purposes,  against 
land  which  had  been  sold  prior  to  the 
platting  of  the  tract,  where  the  owner  of 
such  land  had  subsequently  covenanted 
with  the  owner  of  the  tract  to  abide  by 
the  building  restrictions.  Hartz  v.  Kales 
Realty  Co.  (1914)  178  Mich.  560,  146 
N.  W.  160.  The  fact  that  the  grantee 
did  not  sign  the  deed  does  not  prevent 
the  enforcement  of  the  restrictive  cove- 
nant. It  is  stated  that  the  part  of  the 
tract  which  had  been  sold  prior  to  the 
platting  thereof  was  brought  within  the 
zone  of  the  building  restrictions  by 
the  agreement,  which  was  made  for  the 
benefit  of  the  property  owners  in  the* 
tract,  who  might  therefore  enforce  it. 

Where  land  is  platted  and  a  general 
building  scheme  established,  a  purchaser 
of  a  lot  therein  is  entitled  to  enforce  a 
restriction  as  to  a  building  line  against 
a  subsequent  purchaser,  although,  at  the 
time  the  plaintiff's  predecessor  in  title 
obtained  his  deed  from  the  common 
grantor,  the  grantor  did  not  own  the 
land  conveyed  to  the  defendant's  prede- 
cessor in  title,  but  included  it  in  the 
building  scheme,  and,  upon  obtaining 
title,  conveyed  it  by  deeds  containing  the 
restrictions  and  reference  to  the  general 
map.  Schmidt  v.  Palisade  Supply  Co. 
(1912)  —  N.  J.  Eq.  —,  84  Atl.  807.  It 
is  stated  that  if  an  owner  of  land  "pro- 
jects a  building  scheme,  and  includes  in 
his  project  land  to  which  he  has  not  yet 
acquired  title,  and  his  scheme  clearly  de- 
fines the  land,  including  the  land  which 
he  does  not  yet  own,  I  think  it  proper  to 
hold  that  when  he  acquires  the  land  to 
which  he  did  not  have  the  title  original- 
ly, and  conveys  it  with  restrictions,  the 
purchasers  of  such  subsequently  ac>quired 
land  will  be  answerable  to  the  purchas- 
ers of  the  other  land  (that  originally 
owned  by  the  common  grantor),  provided 
there  was  a  general  building  scheme  of 
which  they  had  notice,  and  the  restric- 
tions upon  them  are  clearly  defined." 

A  purchaser  of  a  lot  out  of  the  tract 
which  is  l)eing  developed  under  a  build- 
ing scheme  may  complain  of  the  viola- 
tion of  the  restriction  by  a  railroad  com- 
pany which  has  taken  certain  of  the  lots 
for  its  right  of  wav.  Diamond  v.  New 
York,  W.  &  B.  R.  Co.  (1913)  170  App. 
Div.  736,  156  N.  Y.  Supp.  506;  Flynn  v. 
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New  York,  W.  &  B.  R.  Co.  (1916)  218 
N.  Y.  140,  112  N.  E.  913. 

After  the  plan  has  once  been  estab- 
lished and  rights  acquired  by  purchasers 
of  lots,  the  original  owner  cannot  change 
the  restriction  so  as  to  affect  the  rights  of 
the  purchasers.  Duester  v.  Alvin  (1915) 
(Or.)  supra;  This  is  true  although  the 
method  adopted  is  a  reconveyance  to  the 
original  owner,  who  thereupon  reconveys 
by  a  deed  without  any  restriction.  The 
rights  of  the  parties  cannot  thus  be 
changed.  The  original  owner,  when  he 
repurchases  the  lots,  is  in  the  same  posi- 
tion as  any  other  purchaser  in  the  chain 
of  title.    Wiegman  v.  Kusel  (SI.)  supra. 

The  original  owner  of  the  entire  tract 
attempted  to  release  the  restrictive  cove- 
nants, in  Hartt  v.  Rueter  (Mass.)  supra, 
but  nothing  is  said  of  this  in  the  opinion. 
The  attempt  is  treated  as  being  ineffec- 
tive. 

In  Duester  v.  Alvin  (Or.)  supra,  it  is 
held  unnecessary  to  consider  the  nature 
of  a  covenant  that  any  violation  of  the 
restrictive  covenants  or  either  of  them 
should  work  a  forfeiture  of  the  estate 
of  the  grantee,  his  heirs  or  assigns,  in 
and  to  the  premises,  in  view  of  the  fact 
that  the  defendant  in  this  case  had  no- 
tice of  the  restrictive  covenants. 

A  general  plan  is  not  shown  such  as 
entitled  a  purchaser  of  the  lot  to  en- 
force a  restrictive  covenant  against 
others,  where  part  of  the  lots  in  the 
tract  were  conveyed  without  restriction, 
and  those  conveyed  by  a  deed  contain- 
ing a  restriction  have  no  uniformity  of 
location  such  as  would  evidence  an  in- 
tention to  limit  the  application  of  the 
claimed  improvements  to  any  particular 
portion  of  the  tract,  and  it  further  ap- 
pears that  the  original  owners  of  the 
tract  on  two  occasions,  by  a  deed,  ex- 
tinguished the  restrictive  covenant  in 
the  title  to  lots  theretofore  conveyed. 
Davidson  v.  Dunham  (1913)  159  App. 
Div.  207,  144  N.  Y.  Supp.  489.  In  an  ac- 
tion apparently  between  the  same  par- 
ties, relief  was  refused  on  the  ground 
that  there  was  no  mutualitv  of  cove- 
nants (1915)  152  N.  Y.  Supp.  10. 

Nor  is  a  building  scheme  made  out 
where  the  owner  of  six  lots  conveyed 
three  of  them  by  restrictive  covenants 
that  all  buildings  thereafter  erected  on 
the  premises  should  be  set  back  from 
the  street  on  a  line  with  buildings  al- 
ready erected  thereon ;  two  others  by  fix- 
ing the  building  line  at  least  10  feet 
from  the  street,  except  that  any  circu- 
lar front  on  a  building  might  extend  2 
ft.  6  in.  in  front  of  this  line;  and  the 

last  lot  without  any  restrictions.     Nor 
L.R.A.193  7A. 


is  this  changed  by  the  fact  that  the 
last  lot  conveyed  to  the  confidential 
business  adviser  of  the  grantor,  who 
conveyed  it  a  year  later  by  a  deed  con- 
taining a  restriction  similar  to  that  con- 
tained in  the  first  three.  Nor  does  the 
fact  that  it  was  expected  that  the  re- 
strictions would  benefit  the  premises 
which  were  subject  to  them,  and  be  a 
common  advantage  to  all  of  the  lots, 
establish  a  general  scheme  or  plan. 
Webber  v.  Landrigan  (1913)  215  Mass. 
221,  102  N.  E.  460. 

The  purchaser,  who  was  attempting 
to  enforce  the  restrictive  covenant  in 
Davidson  v.  Dunham  (N.  Y.)  supra,  was 
the  owner  of  three  lots,  one  of  which 
had  been  conveyed  by  the  original  pro- 
prietors by  a  deed  containing  no  re- 
strictive covenant,  but  after  the  convey- 
ance to  the  defendant,  the  grantee  in 
the  plaintifPs  chain  of  title  reconveyed 
to  the  original  proprietors,  and  received 
a  second  deed,  containing  a  restrictive 
covenant.  It  is  stated  that  the  original 
proprietors  having  parted  with  the  de- 
fendant's title,  no  subsequent  act  of 
theirs  could  increase  or  diminish  de- 
fendant's rights  in  connection  there- 
with, so  that  the  complainant  had  no 
right  to  relief  as  to  this  lot;  the  other 
lots  of  which  the  complainant  was  the 
owner  were  held  through  a  purchaser  of 
these  and  other  lots,  the  deed  to  the 
other  lots  having  no  restrictive  cove- 
nant. It  is  stated  that  the  complainant 
had  no  better  standing  with  reference 
to  this  title  than  his  grantor;  that  by 
holding  part  of  the  lots  in  the  tract 
without  restrictive  covenant,  he  could 
not  assert  a  restrictive  covenant  against 
another  purchaser. 

The  fact  that  the  restrictions  are  not 
exactly  the  same  in  all  of  the  deeds 
does  not  tend  to  show  that  the  restric- 
tions as  to  building  was  not  intended  to 
apply  alike  to  all.  Allen  v.  Barrett 
(1912)  213  Mass.  36,  99  N.  E.  575,  Ann. 
Cas.  1913E,  820;  Hartt  v.  Rueter  (1916) 
223  Mass.  207,  111  N.  E.  1045;  Velie  v. 
Richardson  (1914)  126  Minn.  334,  148 
N.  W.  286.  The  deed  of  the  defendant 
contained  a  restriction.  But  see  Web- 
ber V.  Landrigan  (Mass.)  supra. 

Nor  does  the  fact  that  two  of  the  lots 
were  sold  without  written  restrictions 
prove  that  no  general  plan  was  in.- 
tended.  Yelie  v.  Richardson  (Minn.) 
supra. 

F.  Effect   of  prioritif  of  purchase. 

See  note  in  37  L.R.A.(N.S.)  12,  for 
discussion  of  this  phase  of  the  ques- 
tion. 


ANNOTATION— WHO  MAY  ENFORCE  RESTIUCTIVE  COVENANT. 


333 


VI,  BesiricUve  corenants  as  easements. 

See  note  in  37  L.R.A.(N.S.)  12,  for 
earlier  cases. 

It  is  the  theory  of  some  cases  that 
the  purchaser  of  a  lot  in  a  tract,  sub- 
ject to  conditions  which  are  adopted  by 
the  owners  of  the  tract  as  part  of  a  gen- 
eral plan  or  scheme  whereby  the  prop- 
erty is  to  be  devoted  exclusively  to  resi- 
dence purposes  certain  restrictions  be- 
ing placed  thereon,  who  has  been  in- 
duced to  pay  a  higher  price  for  his  lot 
because  of  the  restrictions,  has  a  right, 
in  the  nature  of  an  easement  or  servi- 
tude, which  he  may  enforce  i^ainst  a 
subsequent  grantee  with  notice  of  the 
condition,  although  no  restrictions  were 
contained     in     such     grantee's     deed. 


Chapin    v.    Dougherty    (1911)    165    lU. 
App.  426. 

The  grantee  of  a  lot  sold  and  con- 
veyed to  him  with  certain  building  re- 
strictions in  his  deed;  which  were  im- 
posed as  part  of  a  general  plan  for  the 
benefit  of  the  several  lots  in  a  tract, 
may  enforce  the  restrictions  against  a 
grantee  of  another  of  the  lots,  although 
there  is  no  direct  contractual  relations- 
between  the  two  grantees.  Allen  v. 
Barrett  (Mass.)  supra. 

Each  grantee^  under  such  circum- 
stances, has  a  right  in  the  nature  of  an 
easement,  which  will  be  enforced  in 
equity  against  the  grantee  in  another  of 
the  lots.  (Mass.)  Ibid.  See  Hartt  v. 
Rueter  (Mass.)  supra.  W.  A.  E. 


MINXKSOTA    SUPREME  COURT. 

ELIZABETH  T.  GODLEY,  Respt., 

V. 

I.  VVEISMAN,  Appt. 
(—  Minn.  — ,  157  N.  W.  711.) 

Covenant  ^  adoption  by  deed. 

1.  A  deed  to  "lot  11"  and  other  lots,  con- 
tained a  covenant  that  the  deed  was  sub- 
jeet  to  building  restrictions  contained  in 
H  prior  deed  which  conveyed  only  lot  11. 
This  adopted  the  building  restrictions  in 
the  former  deed,  and  applied  them  to  all 
lots  conveyed  by  the  later  deed  so  far  as 
the  restrictions  could  be  made  applicable 
thereto. 

For  other  ccaes,  see  Covenants  and  Condi- 
tions, 11.  d,  in  Dig.  1-5Z  N.  8. 

Same  ^  building  plan  ^  scope. 

2.  Where  the  owner  of  a  lot  subject  to 
no  building  restrictions  conveys  it,  and  in 
the  deed  inserts  restrictive  covenants,  these 
covenants  cannot,  in  the  absence  of  some 
(general  building  plan,  be  regarded  aa  inur- 
ing to  the  benefit  of  lots  previously  con- 
veyed by  him,  and  prior  grantees  cannot 
enforce  such  restrictions.  Where,  however, 
a  number  of  lots  in  the  same  locality,  and 
some  contiguous  to  others,  were  conveyed 
by  a  single  deed  containing  building  re^ 
strictions  applicable  to  all,  and  the  grantee 
conveyed  one  tract  to  plaintiff  and  later  a 
contiguous  tract  to  defendant,  and  in  each 
deed  incorporated  the  building  restrictions 
under  which  he  held  his  title,  these  trans- 
actions evince  a  purpose  to  adopt  a  general 
building  plan.  An  owner  need  not  have  a 
multitude  of  lots  in  order  to  have  a  build- 

Ilcadnotes  by  Hallam,  J. 


Xote.  —  The  question,  who  may  enforce 
restrictive  covenant  or  agreement  as  to  use 
of  propeilv,  is  discnssed  in  the  annotation 
following  Wright  v.  Pfriramer,  ante,  328, 
and  see  other  annotations  there  referred  to 
L.R.A.1917A. 


ing  plan.    He  may  have  such  plan  for  two 
lots  as  well  as  for  more. 
For  other  oases,  see  Covenants  and  Condi- 
tions, III.  c,  in  Dig.  1^2  .V.  8. 

Same  ^  who  may  enforce. 

3.  Where  there  is  a  general  building  plan 
with  restrictions,  the  restrictions  are  for 
the  benefit  of  all  of  the  land  subject  there- 
to, and  cacli  grantee  of  any  part  of  the 
land  may  enforce  the  restrictions  against 
his  neighbor. 

For  other  cases,  see  Covenants  and  Condi- 
tions, III,  c,  1,  in  Dig,  1-^2  ^.  8. 

Same  -^  violation  —  estoppel. 

4.  Plaintiff  has  not  forfeited  her  right  to 
enforce  a  restriction  agaiust  the  building 
of  duplex  houses,  by  the  fact  that  a  one- 
story  sun  room  or  porch  of  her  house  ex- 
tends beyond  the  building  line,  the  main 
portion  of  her  house  being  within  the  line. 
For  other  cases,  see  Corenants  and  Condi- 
tions, III.  a,  in  Dig.  1-52  N.  8. 

(May  5,  1916.) 

APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  Hennepin  Coun- 
ty denying  a  motion  for  a  new  trial  in  an 
action  brought  to  enjoin  defendant  from 
building  a  duplex  house  on  his  property  in 
alleged  violation  of  building  restrictions. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cohen,  At  water,  &  Shaw  for 
appellant. 

Messrs.  Roberts  &  Strong,  for  respond- 
ent: 

The  Hopwood  deed  imposed  building  re- 
strictions upon  all  the  property  described 
therein. 

Parker  v.  Nightingale,  6  Allen,  341,  83 
Am.  Dec.  632;  Allen  v.  Detroit,  167  Mich. 
464,  36  L.R.A.(N.8.)  890,  138  N.  W.  M7; 
Erichsen  v.  Tapert,  172  Mich.  457,  338  N. 
W.  330;  Allen  v.  Barrett,  213  Mass.  36,  flO* 
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N.  E.  575,  Aim.  Cas.  1913E,  820  j   Sprague  , 
V.  Kimball,  213  Mass.  380,  45  L.R.A.(N.S.) 
062,  100  N.  K.  622,  Aim.  Caa.  1914A,  431; 
1  Joyce,  Inj.  §§  480,  481;  Hopkins  v.  Smith, 
162  Mass.  444,  38  X.  E.  1122. 

Plaintiff  is  not  barred  from  ilemandiug 
that  there  be  a  subHtaiitial  eompliauce  with 
the  important  featurca  of  the  building  re- 
striction imposed  upon  her  and  upon  lier 
neighlwr  when  he  begins  to  erect  his  im- 
provement. 

Bacon  v.  Sunberg,  179  Mass.  396,  60  N. 
E.  936;  McGuire  v.  Caskey,  62  Ohio  St.  419, 

57  N.  E.  53;  Rowland  v.  Miller,  139  N.  Y. 
93,  22  IaR.A.  182,  34  N.  E.  765;  Alderson 
V.  Cutting,  163  Cal.  506,  126  Pac.  157,  Ann. 
Cas.  1914A,  1;  Tripp  v.  O'Brien,  57  III.  App. 
407;  Seawright  v.  Blont,  139  Oa.  323,  77 
8.  E.  152;  Schadt  v.  Brill,  173  Mich.  647, 
45  L.R.A.(X.S.)  726,  139  N.  W.  878; 
Thompson  v.  Langan,  172  Mo.  App.  04,  154 
S.  \V.  808;  Stewart  v.  Finkelstone,  200 
Mas«.  28,  28  L.U.A.(N.S.)  634,  138  Am.  St. 
Rep.  370,  92  N.  E.  37;  Newbery  v.  Barka- 
low,  75  X.  J.  Eq.  128,  71  Atl.  752;  Brown 
V.  Iluber,  80  Ohio  St.  183,  28  L.R.A.(X.S.) 
705,  88  X,  E.  322. 

The  restriction  imposed  upon  one  lot  is 
for  the  benoiit  not  only  of  the  gratitor,  but 
also  for  the  benefit  of  his  grantee,  and  is  a 
.covenant  for  the  benefit  of  the  land,  and 
not  of  the  individual. 

Ball  V.  Milliken,  31  R.  I.  30.  37  L.R.A. 
tX.S.)  623,  76  Atl.  789,  Ann.  Cas.  1912B, 
:W:  Kovn  V.  Campbell,  192  X.  V.  490,  37 
J..R.A.(X.S.)  1,  127  Am.  St.  Rep.  925,  85 
X.  E.  687;  Walrous  v.  Allen,  57  Mich.  362, 

58  Am.  Rep.  363.  24  X.  \V.  104. 

Hallam,  J.,  delivered  the  opinion  of  the 
court : 

The  easterly  half  of  block  4  of  Lake  of 
the  Isles  addition  to  Minneapolis  is  divided 
into  11  lots  100  feet  in  width,  numbered 
consecutively  from  1  to  11. 

On  May  17,  1912,  William  McK.  Barbour 
executed  a  deed  conveying  lot  11  in  block  4 
to  Charles  G.  Gates.  This  conveyance  was 
made — 

''subject  to  the  following  building  restric- 
tions, whicli  shall  run  with  the  land  and 
be  binding  upon  the  grantee  herein,  and  his 
heirs  and  assigns,  viz. : 

'*Xo.  1.  That  said  premises,  when  im- 
proved, shall  be  improved  by  the  erection 
of  either  one  or  two  buildings,  and  if  ga- 
rages are  desired,  by  the  erection  of  either 
one  or  two  garages  in  the  rear  of  said 
dwellings. 

"No.  2.  The  front  foundation  of  said 
dwelling  or  dwellings,  exclusive  of  porch, 
shall  be  placed  forty  (40)  feet  and  six  (6) 
L.R.A.1917A. 


inches  back  from  the  front  line  of  said  lot 
eleven  {11),  and  that  said  dwelling  or 
dwellings  shall  face  Lake  place,  but  permit 
of  an  entrance  on  West  Twenty-fifth  street, 
and  shall  not  be  what  is  known  as  a  duplex 
or  flat  building  or  store,  or  be  arranged  for 
more  than  one  family  for  each  dwelling. 

"Xo.  3.  That  whatever  dwelling  is  erected 
on  said  premises  shall  cost,  exclusive  of  lot 
and  garage,  not  less  than  five  thousand 
(.$5,000)  dollars." 

On  Xovember  18,  1914,  Gates  having  died, 
his  devisees  executed  a  deed  without  war- 
rant\%  conveying  to  Frank  P.  llopwood  lot 
11,  part  of  lot  10,  lot  5,  and  th«  southerly 
portion  of  lot  4,  in  block  4,  and  lota  7,  8, 
and  9  in  block  14.  This  convevauce  was 
made  subject  to  ^'the  huildiag  restrictions 
and  limitations"  contained  in  the  deed  from 
Barbour  to  Gates. 

On  December  21,  1934,  Hopwood  exeQuted 
a  deed  conveviniy  the  northerly  half  of  lot 
5  in  block  4  to  plaintiff,  subject  to  **the 
building  restrictions"  contained  in  the  deed 
from  the  Gates  devisees  to  himself,  "with 
reference  to  above-described  property." 

On  August  14,  1915,  Hopwood  executed  a 
deed  conveying  the  southerly  portion  of  lot 
4  in  block  4  to  defendant,  and  inserted 
therein  a  provision  that  the  conveyance  was 
made  "subject  to  the  building  restrictionf* 
and  limitations*'  contained  in  the  deed  from 
Barbour  to  Gates.  This  tract  is  contiguous 
to  that  conveyed  to  plaintiff. 

Plaintiff  has  erected  a  dwelling  hoiij^e 
\il)on  her  property,  at  an  expense  of  nearly 
$10,000,  in  which  she  resides  with  her  fam- 
ily. Defendant  is  about  to  erect  a  duplex 
or  "two-family"  fesidence,  upon  his  prop- 
erty. Plaintiff  brought  this  action  to  en-' 
joint  defendant  from  building  a  duplex,  and 
the  trial  court  granted  a  permanent  injunc- 
tion forbidding  its  erection.  Defendant 
moved  for  a  new  trial,  and  appealed  from 
an  order  denying  his  motion. 

Whether  plaintiff  is  entitled  to  an  injunc- 
tion depends  ujjon  the  force  and  effect  to 
be  given  to  the  above  four  deeds.  Plain- 
tiff's claim  rests  upon  the  contention  that, 
by  virtue  of  the  provisions  inserted  in  the 
above  deeds,  she  has  acquired  the  right  to 
compel  defendant  to  comply  with  the  build- 
ing restrictions  contained  in  the  deed  from 
Barbour  to  Gates.  In  order  to  sustain  her 
contention,  plaintiff,  not  being  in  privity 
with  defendant,  must  establish  that  these 
restrictions  were  imposed  upon  the  property 
owned  by  defendant,  and  were  imposed 
thereon  for  the  benefit  of  the  property 
owned  by  herself.  McXichol  v,  Townsend, 
73  X.  J.'Eq.  276,  «7  Atl.  938;   Haya  v.  St. 
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I'aul  M.  £.  CUureh.  11)«  lU.  633»  63  N.  E, 
1040. 

1.  Defendant  contends  that  the  deed  from 
Gates  to  Hopwood,  by  incorporating  the 
building  reBtrietions  contained  in  the  Bar- 
bour deed,  imposed  those  restrictions  only 
upon  lot  11;  the  lot  conveyed  by  the  Barbour 
deed,  llie  Iangua|{c  of  the  Gates  deed  is 
not  free  from  doubt,  but  we  are  of  the  opin- 
ion that  by  inserting  in  it  the  provisions 
above  quoted  the  parties  intended  to  adopt 
the  restrictive  covenants  contained  in  the 
J  harbour  deed,  and  to  extend  them  to  all  lots 
Lonveyed.  This  seems  to  us  the  reasonable 
construction  of  the  language.  True,  some  of 
the  restrictions  in  the  earlier  deed  could  not 
apply  to  all  lots  in  the  later  deed,  such,  for 
example,  as  that  requiring  an  entrance  on 
Twenty-fifth  street,  but  most  of  the  restric- 
tions could  apply  to  all  lots  conveyed  by 
tlie  later  deed,  and  this  is  true  of  the  par' 
ticular  restriction  which  is  here  inv<»lved. 
If  the  language  used  in  the  later  deed  is  to 
be  limited  in  its  application  to  lot  11,  it 
^erves  no  useful  purpose  at  all,  since  lot 
1]  was  already  subject  to  these  building 
restrictions  in  the  hands  of  Gates  and  his 
heirs  and  assigns,  and  inasmuch  as  the  later 
deed  was  witliout  covenants  of  warranty,  no 
exceptions  of  encumbrances  in  it  were  re> 
4iuired.  We  hold  that  the  deed  from  Gates^s 
devisees  to  Hopwood  adopted  and  applied  to 
all  lots  thereby  conveyed,  the  building  re- 
strictions contained  in  the  Barl)Our  deed, 
so  far  as  the  same  could  be  made  applicable. 
We  are  also  of  the  opinion  that  the  lan- 
guage above  quoted  from  the  deeds  to  plain- 
tifT  and  to  defendant  was  intended  to  carry 
the  same  restrictions  forward  into  those 
deeds.  If  the  language  of  these  deeds  did 
not  have  this  meaning,  then,  admittedly,  it 
had  no  meaning  at  all. 

2.  It  may  be  conceded  that  wlicre  the 
owner  of  a  lot  subject  to  no  building  restric- 
tions conveys  it,  and  in  the  deed  inserts  re- 
strictive covenants,  those  covenants  cannot, 
in  the  absence  of  some  gejieral  building 
scheme  or  plan,  be  regarded  as  inuring  to 
the  benefit  of  contiguous  property  previous- 
ly conveyed  by  him,  and  prior  grantees  can- 
not enforce  such  covenants.  De  Grav  v. 
Monmouth  Beach  Olnb  House  Co.  50  N.  J. 
Eq.  329,  24  Ail.  388;  Mulligan  v.  Jordan,  50 
N.  J.  Eq.  363,  24  Atl.  643;  Summers  v. 
Beeler,  90  Md.  474,  48  L.B.A.  54,  78  Am. 
8t.  Rep.  446,  45  Atl.  19;  Doerr  v.  Cobbs, 
148  Mo.  App.  342,  123  S.  W.  547.  But  this 
is  not  sucli  a  case.  We  have  here  this  case: 
The  owner  of  a  number  of  lots  in  the  same 
locality,  some  of  which  are  contiguous  to 
each  other,  and  all  of  which  are  subject  to 
the  same  building  restrictions  created  by 
L.R.A.1917A. 


the  same  deed,  sold  one  tract  to  plaiutiif^ 
and  later  a  contiguous  traot  to  defendant, 
and  in  each  deed  incorporated  the  buildin<^ 
restrictions  under  which  he  held  his  title. 
Both  of  these  tracts  are  still  subject  to  the 
restrictions  contained  in  the  original  deed 
of  the  whole.  The  facts  of  this  case  dis- 
close a  purpose  to  adopt  a  general  building 
plan  applicable  to  all  lots  embraced  in  the 
deed  from  Gates's  devisees  to  Hopwood. 
An  owner  need  not  have  a  multitude  of 
lots  in  order  to  have  a  building  plan.  He 
may  have  such  a  plan  for  two  lots  as  well  as 
for  two  hundred.  Clark  v.  Martin,  49  Pa. 
BdO.  A  building  restriction  in  the  original 
deed  of  the  whole,  which  is  also  put  in  all 
sub8o<]uent  doiKls  to  purchasers  of  individual 
lots,  is  sufficient  evidence  of  a  general  plan 
for  the  improvement  and  benefit  of  all  of 
the  land.  Tobey  v.  Moore,  130  Mass.  448, 
451.  8ee  also  St,  Andrews  Lutheran 
Church's  Appeal,  67  Pa.  512. 

3.  Where  there  is  a  general  building  plan 
applicable  to  a  number  of  adjacent  or  con- 
tiguous lots,  and  lots  are  conveyed  accord- 
ing to  sucli  plan,  the  grantee  of  any  part 
of  the  land  subject  thereto  has  the  right 
to  enforce  the  restrictions  against  his  neigh- 
l)or.  Velie  v.  Hichardson,  126  Minn.  334, 
148  X.  W.  286;  Clark  v.  McGee,  159  HI. 
518,  524,  42  N.  E.  965;  Sharp  v.  Ropes,  110 
Mass.  381,  385;  Francis  v.  Ziering,  328 
App.  Div.  253,  112  X.  Y.  Supp.  647. 

That  Hopwood  could  shake  off  these 
building  restrictions  by  conveying  the  land 
seems  irapossibfe  doctrine.  See  Spraguc  v. 
Kimball.  213  Mass.  380,  45  L.R.A.(N.S.) 
962,  100  X.  E.  622,  Ann.  Cas.  1914A,  431. 
Equally  clear  is  it  that  both  grantees,  the 
first  as  well  as  the  last,  can  enforce  the  re- 
strictions. These  restrictions  would  be  of 
little  avail  if  they  could  not.  Plaintiff  is 
not  a  party  to 'the  covenant  in  defendant's 
deed,  hut  the  original  restrictive  covenants 
in  the  deed  from  Gates  to  Hopwood  were 
for  the  benefit  of  all  of  the  land  conveyed 
by  that  deed,  and  plaintiff's  lot  was  one 
of  the  lots  so  convoyed.  Similar  covenants 
in  the  later  deeds  of  the  separate  parcels  to 
plaintiff  and  defendant  likewise  inured  to 
the  benefit  of  all  land  subject  to  the  original 
restriction. 

4.  We  think  that  plaintiff  has  not  for- 
feited her  right  to  restrain  the  building  of 
a  duplex  upon  defendant's  lot  by  the  fact 
that  she  projected  a  one-8tor>'  sun  room  or 
porch  upon  her  house  beyond  the  building 
line.  Tlic  main  portion  of  the  house  is  with- 
in the  line.  Bacon  v.  Sandberg,  179  Mass. 
396,  60  X.  E.  936 ;  iSchadt  v.  Brill,  173  Mich. 
647,  652,  45  L.R.A.(X.S.)  T26,  139  N.  W. 
878. 

Order  affirmed. 
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UNITED     STATES     CIRCUIT     COURT 
OF  APPEALS,  SIXTH  CIRCUIT. 

NATIONAL     SURETY     COMPANY,     Im- 
pleaded, etc.,  Plff.  in  Err., 

V. 

UNITED  STATES  OF  AMERICA  FOR 
USE  OF  PITTSBURGH  &  BUFFALO 
COMPANY  et  al. 

and 

PLUTO  POWDER  COMPANY  et  al.,  Inter- 
vening Complainants. 

(143  C.  C.  A.  99,  228  Fed.  577.) 

Action  —  to  enforce  contractor's  bond 
—form. 

1.  An  action  at  law  may  be  brought  upon 
a  bond  given  under  the  Act  of  Congress  of 
1894  as  amended  in  1905,  by  a  contractor 
for  public  work  to  pay  for  labor  and  ma- 
terials. 

For  other  cases,  see  Action  or  Suit,  IL  o, 
in  Dig.  1-52  iV.  8. 

Bond  ^  contractors  — >  providing  for 
board  of  employees. 

2.  A  claim  for  provisions  furnished  the 
contractor  to  feed  his  employees  as  part  of 
tliejr  pay  is  not  covered  by  a  bond  given  un- 
der the  Federal  statute  requiring  it  to  pro- 
tect persons  who  furnish  labor  or  materials 
used  in  the  construction  or  repair  of  the 
work. 

For  other  cases,  see  Bonds,  II.  a,  in  Dig. 
1-52  N.  8. 

Same  —  machinery  ^  permanent  equip- 
ment. 

3.  Machinery  and  appliances  furnished  a 
contractor  for  the  prosecution  of  his  work, 
which  become  a  part  of  his  permanent  out- 
fit, are  not  within  the  protection  of  a  bond 
given  under  the  Federal  statute  requiring 
it  to  protect  persons  who  furnish  labor  and 
material  used  in  the  construction  or  repair 
of  the  work,  although  the  machinery  is 
worn  out  before  the  completion  of  the  job 
so  that  it  cannot  be  used  elsewhere. 

For  other  cases,  see  Bonds,  II,  a,  in  Dig, 
1-52  N.  8. 

Same  ^  materials  used  up  in  work. 

4.  Blasting  powder,  drills,  and  lumber 
used  up  in  scanolds  and  forms  for  concrete 
constructions,  are  within  the  protection  of 
a  bond  given  under  the  Federal  statute  re- 
quiring it  to  protect  persons  who  furnish 

Note.  ^  The  nature  of  labor  or  materials 
which  support  an  action  upon  a  contractor's 
bond  is  discussed  in  the  notes  to  Standard 
Boiler  Works  v.  National  Surety  Co.  43 
L.R.A.(N.S.)  162,  and  United  States  Rub- 
ber Co.  V.  Washington  Engineering  Co. 
L.R.A.1915F,  951. 

For  analogous  questions  of  median ics' 
liens,  see  Index  to  L.R.A.  Notes,  under  the 
title,  "Mechanics'  Liens,"  §§  10-13;  and  see 
especially  notes  in  88  L.R.A.(N.8.)  866;  61 
L.R.A.(N.S.)  1040,  and  L.R.A.1916E,  986, 
on  mechanics*  lien  for  materials  wholly  or 
partially  consumed  in  process  of  work,'  but 
not  becoming  a  part  of  the  structure. 
L.R.A.193  7A. 


labor  or  materials  used  in  the  construe tiua 
or  repair  of  the  work. 

For  other  oases,  see  Bonds,  //.  «,  in  Dig, 
1-52  N,  8. 

Same  —  material    for    reiiairin^    ma« 
chinery. 

5.  Material  for  the  repair  and  equipment 
of  the  machinery  used  by  a  contractor  in 
the  performance  of  his  work,  including 
tools,  waste,  packing  for  boats,  and  overalls 
for  divers,  electric  light  wire  and  bulbs, 
and  paint,  is  not  within  the  protection  of 
a  bond  given  under  the  Federal  statute 
requiring  it  to  protect  persons  who  furnish 
labor  and  material  used  in  the  construction 
or  repair  of  the  work. 

For  other  cases,  see  BondSy  II,  a,  in  Dig. 
1-52  N,  8, 

Same  ^  »oap  and  towels. 

6.  Soap,  towels,  stovepipe,  rat  traps,  and 
other  material  for  outfitting  a  boarding 
house  for  employees,  are  not  within  the  pro- 
tection of  a  bond  given  under  the  Federal 
statute  requiring  it  to  protect  persons  who 
furnish  labor  and  material  used  in  the  con- 
struction or  repair  of  the  work. 

For  other  cases,  see  Bonds,  II,  a,  in   Dig, 
1-52  \,  8. 

Api>eal  —  different  claims  united  in  one 
Judgment  ^  partial  reversal. 

7.  Where  several  different  claims  are 
united  in  one  suit  at  law  on  a  contractor's 
bond,  and  one  judgment  is  entered,  the  re- 
viewing court  may  regard  them  as  separate 
judgments,  and  affirm  some  and  reverse 
others. 

For  other  cases,  see  Appeal  and  Error^  VIII, 
b,  in  Dig.  1-52  N.  8, 

(January  14,  1916.) 

1?RR0R  to  the  District  Court  of  the 
Id  United  States  for  the  Western  District 
of  Michigan,  Southern  Division,  Clarence 
W.  Sessions,  Judge,  in  favor  of  plaintiff 
and  intervening  claimants  in  a  suit  to  re- 
cover an  unpaid  balance  due  for  coal  fur- 
nished by  the  plaintiff  company  to  the 
contractor  company  for  its  use  in  dredging 
the  channel  of  a  river.    Affirmed  in  part. 

Argued  before  Knappen  and  Denison, 
Circuit  Judges,  and  McCall,  District  Judge. 

Statement  by  Denison,  Circuit  Judge: 
The  Standard  Contracting  Company  re- 
ceived an  award  from  the  United  States  for 
deepening  the  channel  in  a  portion  of  St. 
Mary's  river,  and  entered  into  a  contract 
to  do  the  work  pursuant  to  the  award.  It 
gave  to  the  United  States  the  bond  required 
by  the  Act  of  August  13,  1894,  as  amended 
February  24,  1905,  with  the  National  Sure- 
ty Company  as  surety,  and  in  the  sum  of 
$25,000.  Before  completing  the  work,  the 
contractor  failed,  and  the  job  was  finished 
by  its  receiver.  In  the  court  below,  sitting 
as  a  court  of  law,  suit  was  commenced  by 
summons  by  the  Pittsburgh  &  Buffalo  Com- 
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panj,  as  plaintiff,  but  in  the  name  of  the 
L'nited  States,  against  the  contractor  and 
the  surety,  as  defendants.  The  suit  was 
based  upon  the  bond,  and  was  to  recover  an 
unpaid  balance  of  $4,200  owing  for  coal 
furnished  by  the  Pittsburgh  ft  Buffalo  Com- 
pany to  the  contractor  company  for  its 
necessary  use  in  the  dredging  and  other 
work  required  by  the  contract.  Subsequent- 
ly there  were  ten  intervening  claims:  By 
Hanna  ft  Company  for  coal,  $4,200;  by  the 
Pluto  Powder  Company  for  dynamite  and 
electric  exploders,  $6,180;  by  the  Pattison 
Supply  Company  for  iron,  machinery,  hard- 
ware, and  general  supplies,  $3,600;  by 
George  Kemp  for  coal,  $3,000;  by  the 
Soo  Hardware  Company  for  supplies  for 
dredges,  tugs,  and  drill  boat,  which  supplies 
consisted  of>oil,  paint,  nails,  rope,  valves, 
round  iron,  etc.,  $500 ;  by  the  George  Worth- 
ington  Company  for  hardware  and  supplies, 
$1,900,  which  hardware  and  supplies  con- 
iiisted  of  nuts,  bolts,  valves,  packing,  files, 
iron  pipe,  square  iron,  etc.;  by  the  Upson- 
Walton  Company  for  cordage,  tackle,  ship 
supplies,  and  ship  chandlery  articles,  $900; 
by  the  Cleveland  Steel  Casting  Company  for 
miscellaneous  castings  as  ordered,  $200;  by 
J.  P.  Brogan  for  groceries  and  supplies  for 
the  company  boarding  house,  $4,600;  by 
David  Helman  for  oak  timbers,  $600.  Tlie 
surety  appeared  and  pleaded  to  the  merits 
to  the  original  claim  and  separately  upon 
each  intervention.  The  summons  was  served 
by  publication  against  the  contractor,  but 
the  record  does  not  show  either  its  appear- 
ance or  its  default  for  not  appearing.  Such 
omission  in  the  record  is  not  relied  upon 
by  any  party,  and  so  will  not  be  further 
noticed. 

A  jury  was  waived,  and  the  court  made 
findings  of  fact  to  the  effect  that  there  were 
unpaid  claims  as  above  recited,  and  find- 
ings of  law  to  the  effect  that  supplies  con^ 
humed  or  used  up  by  the  contractor  in  the 
progress  of  the  work  were  within  the  secur- 
ity contemplated  by  the  bond,  but  that  ma- 
terials which  became  a  part  of  the  perma- 
nent equipment  of  the  contractor  and  sur- 
vived the  completion  of  the  work  were  not 
secured.  Under  this  classification,  the 
claims  of  plaintiff  and  eight  interveners 
were  allowed,  in  amounts  aggregating  about 
$28,000;  and  since  the  penalty  of  the  bond 
was  only  90  per  cent  of  the  liability,  eaeh 
claimant  was  given  a  judgment  for  90  per 
cent  of  his  allowed  claim.  This  judgment 
took  the  form  of  a  single  entry,  giving  the 
name  of  each  successful  claimant,  and  re- 
citing the  90  per  cent  allqwed  to  him,  form- 
ing a  total  of  $25,000,  and  adjudging  that 
the  United  States,  for  the  use  and  benefit 
of  the  claimants  whose  claims  had  been  al- 


ty  company  $25,000  for  its  damages,  and  al- 
so recover  the  costs  of  each  intervener.  To 
review  this  judgment,  the  surety  company 
brovi^t  this  writ  of  error,  alleging  as  errors 
that  a  court  of  law  had  no  jurisdiction,  be- 
cause the  statutory  proceeding  could  be  only 
in  equity,  and  that  the  conclusion  of  law 
as  to  the  liability  to  eacii  successful  claim- 
ant was  erroneous.  The  sufiiciency  of  the 
assignments  will  be  further  mentioned. 

Messrs.  Toiles,  Hogsett*  Ginn  A  Mor- 
ley^  for  plaintiff  in  error: 

One  who  advances  money  to  pay  labor 
acquires  no  lien. 

47  Cyc.  44;  Cadenasso  v.  Antonelle,  127 
Cal.  382,  59  Pac.  765;  Hamilton  v.  Still- 
waught,  11  Ohio  C.  C.  182;  Evans  v. 
Lower,  67  N.  J.  Eq.  232,  58  Atl.  294;  Gay- 
lord  y.  Loughridge,  50  Tex.  573;  Godeffroy 
V.  Caldwell,  2  Cal.  489,  56  Am.  Dec.  360; 
Uvalde  Asphalt  Paving  Co.  v.  New  York, 
191  N.  Y.  244,  84  N.  £.  83;  McCormick 
v.  Los  Angeles  City  Water  Co.  40  Cal.  185! 

One  who  furnishes  board  to  laborers  does 
not  acquire  a  lien. 

Perrault  v.  Shaw,  69  N.  H.  180,  76  Am. 
St.  Rep.  160,  38  Atl.  724. 

One  who  furnishes  board  does  not  sup- 
ply labor  or  materials  within  the  meaning 
of  the  Act  of  February  24,  1905. 

Sears  v.  Mahoney,  66  Fed.  860;  United 
States  use  of  Sica  v.  Kimpland,  93  Fed. 
403;  Giant  Powder  Co.  v.  Oregon  P.  R.  Co. 
8  L.R,A.  700,  14  Sawy.  560,  42  Fed.  470; 
Carson  ft  Co.  v.  Shelton,  128  Ky.  248,  15 
L.R.A.(N.S.)  509,  107  S.  W.  793;  Ferguson 
V.  Despo,  8  Ind.  App.  523,  34  N.  E.  575; 
Luttrell  V.  Knoxville,  L.  F.  ft  J.  R.  Co.  119 
Tenn.  492,  123  Am.  St.  Rep.  737,  105  S.  W. 
565;  Dudley  v.  Toledo,  A.  A.  ft  N.  M.  R. 
Co.  65  Mich.  655,  32  N.  W.  884;  Pennsyl- 
vania Co.  V.  Mehaffey,  76  Ohio  St.  432,  116 
Am.  St.  Rep.  746,  80  N.  E.  177,  9  Ann.  Cas. 
305. 

Coal  and  powder  are  to  be  classed  as  ma- 
terials only  in  so  far  as  they  take  tlie 
place  of  implements  actually  consumed  in 
the  performance  of  the  work. 

Scliaghticoke  Powder  Co.  v.  Greenwich  ft 
J.  R.  Co.  183  N.  Y,  306,  2  L.R.A.(N.S.) 
288,  111  Am.  St.  Rep.  751,  76  N.  E.  153,  5 
Ann.  Cas.  443;  City  Trust,  S.  D.  ft  Surety 
Co.  T.  United  States,  77  C.  C.  A.  397,  147 
Fed.  155. 

Claims  for  wages  may  be  legally  assigned, 
and  when  so  assigned  the  assignee  can 
assert  these  claims  against  the  surety  on 
a  bond  given  pursuant  to  the  Act  of  Feb- 
ruary 24,  1905. 

United  States  use  of  Fidelity  Nat.  Bank 
V.  Bundle,  4©  C.  C.  A.  450,  100  Fed.  400; 
United  States  Fidelity  ft  G.  Co.  v.  United 
lowed  recover  from  the  contractor  and  sure- '  States,  231  U.  S.  238,  58  L.  ed.  201,  34 
L.R.A.1917A.  22 
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Sup.  Ct.  Rep.  88,  111  C.  C.  A.  71,  189  Fed. 
330. 

It  was  error  to  allow  claims  for  tools  or 
oilier  materials  or  equipment  which  became 
a  part  of  the  permanent  plant  of  the.  ooii- 
tractor. 

Ignited  States  use  of  Thomas  Laughlin 
Co.  V.  Morgan,  111  Fed.  474;  American 
Surety  Co.  v.  Lawrenceville  Cement  Co.  110 
Fed.  717;  City  Trust,  S.  D.  &  Surety  Co. 
V.  United  states,  77  C.  C.  A.  .307.  147  Fed. 
15.');  8ehaghti(^)Ue  Powder  Co.  v.  (ireenwicli 
&  J.  R.  Co.  183  X.  V.  30C,  2  L.R.A.(X.S.) 
2S8,  111  Am.  Ht.  Rep.  751,  76  N.  E.  153, 
5  Ann.  Caa.  443;  Giant  Powder  Co.  v.  Ore- 
gon P.  R.  Co.  8  L.R.A.  700,  14  Sawy.  560, 
42  Fed.  470. 

Mr.  J.  >I.  Gai'flehl  also  for  plaintiff  in 
error. 

Messrs.  E.  S.  B.  Sutton  and  John  A. 
nine,  for  defendant  in  error  and  inter N'^n- 
ing  elainiants: 

One-furnishing  coal  and  powder  consumed 
in  the  construction  of  a  public  work  is 
entitled  to  a  lien  therefor  under  the  mechan- 
ics' lien  laws,  and  is  given  a  right  to  re- 
cover under  the  Federal  statute. 

Giant  Powder  Co.  v.  Oregon  P.  R.  Co.  8 
L.R.A.  700,  14  Sawy.  560,  42  Fed.  470; 
Schaghticokp  Pow«ler  Co.  v.  (Greenwich  &  •  J. 
R.  Co.  183  N.  Y.  306,  2  L.R.A.  (X.S.)  288, 
111  Am.  St.  Rep.  751,  76  \.  E.  153,  5  Ann. 
Cas.  443;  City  Trust,  S.  D.  &  Surety  Co. 
V.  United  States,  77  C.  C  A.  307,  147^  Fed. 
158;  Giant  Powder  Co.  v.  San  Diogo  Flume 
Co.  78  Cal.  103,  20  Pac.  410:  Zipp  v.  Fi- 
delity &  D.  Co.  73  App.  Div.  20,  76  N.  Y. 
Supp.  386. 

The  W.  A.  Pattison  Supply  Company 
claim  is  within  the  act  under  the  evidence, 
as  they  furnished  .suitable  and  necessary 
material  for  the  work. 

Title  (Juaranty  &  T.  Co.  v.  Crane  Co.  210 
U.  S.  34,  55  l!  ed.  77,  31  Sup.  Ct.  Rep. 
140;  United  States  Fidelity  &  G.  Co.  v. 
United  States.  Ill  C.  C.  A.  71,  180  Fed. 
330;  Giant  Powder  Co.  v.  Oregon  P.  R.  Co. 
8  L.R.A.  700,  14  Sawy.  560,  42  Fed.  475; 
American  Surety  Co.  v.  Lawrenceville 
Cement  Co.  110  Fed.  721. 

The  right  to  recover  for  repairs  and  other 
necessary  material  used  in  the  work, 
although  it  may  not  remain  permanently 
in  the  work,  is  within  the  meaning  of  the 
act. 

Ibid. 

Models  for  castings,  paraphernalia  for 
light  housekeeping,  false  work,  and  scaffold- 
ing come  within  the  provisions  of  the  Fed- 
eral act. 

American    Surety    Co.    v.    Lawrenceville 
Cement   Co.    110    Fed.    717;    United  States' 
use  of  Thomas  Laughlin  Co.  v.  Morgan,  111  I 
Fed.  474;   City  Trust,  S.  D.  &  Surety  Co. 
L.R.A.1017A.  * 


'  v.  United  States,  77  C.  C.  A.  397,  147  Fed. 
155;  Title  Guaranty  &  T.  Co.  v.  Puget 
Sound  Engine  Works,  89  C.  C.  A.  618, 
163  Fed.  168;  United  States  Fidelity  &  (x. 
Co.  V.  United  States,  111  C,  C.  A.  71,  180 
Fed.  339;  Title  Guaranty  &  T.  Co.  v.  Crane 
Co.  219  U.  S.  24,  55  L.'ed.  72,  31  Sup.  Ct. 
Rep.  140;  United  States  use  of  Hill  v. 
American  Surety  Co.  200  U.  S.  107,  50  L. 
ed.  437,  26  Sup.'  Ct.  Rep.  168 ;  Lybrandt  v. 
Ebcrly,  36  Pa.  347;  Bangs  v.  Berg,  82  Iowa, 
350,  48  N.  W.  90;  KoUock  v.  Parcher,  52 
Wis.  a03,  9  N.  W.  67. 

^lessrs.  Smill).  Taft,  Arter,  &  SniUii, 
for  claimant  Pattisun  Supply  Company: 

A  liberal  construction  is  to  be  given  to 
tlie  bond,  and  a  recovery  permitted  tho^e 
who  have  furnished  labor  and  material  used 
in  the  prosecution  of  the  work. 

United  States  use  of  Hill  v.  America n 
Surety  Co.  200  U.  S,  197,  50  L.  ed.  437, 
26  Sup.  Ct.  Rep.  168;  Ulster  County  Suv. 
Inst.  V.  Young,  161  X.  Y.  23,  oo  N.  E.  483: 
Supreme  Council,  C.  K.  A.  v.  Fidelity  & 
C.  Co.  11  C.  C.  A.  96,  22  U.  S.  App.  43i), 
63  Fed.  48;  American  Surety  Co.  v.  Pauly, 
170  U.  S.  160,  42  L.  ed.  987,  18  Sup.  Ct. 
Rep.  563. 

Messrs.  Tlionipsou,  Hiue  &  Florj-,  and 
Joliu  \V.  Shine  also  for  intervening  claim- 
ants. 

]>enl8on.  Circuit  Judge,  delivered  the 
opinion  of  the  court : 

We  pass  by,  without  deciding,  certain 
considerations  affecting  the  right  of  the 
surety  company  to  insist  that  a  court  of 
equity  had  exclusive  jurisdiction,  and  a*^- 
sume  that  it  had,  and  has,  the  full  riglit 
to  be  heard  on  that  question.  Its  contention 
is  fully  supjiorted  by  the  opinion  of  the  cir- 
cuit court  of  appeals  of  the  second  circuit 
in  Illinois  Surety  Co.  v.  United  State?*,  120 
C.  C.  A.  584,  212  Fed.  136,  filed  since  the 
hearing  of  this  case  below.  The  contrary  re- 
sult has  been  reached  in  the  seventh  circuit. 
Illinois  Surety  Co.  v.  United  States,  141 
C.  C.  A.  400,  226  Fed.  653,  664.  In  tlie 
present  case  the  bond  is  not  sutVicient  to 
pay  all  the  claims,  and  if,  upon  a  writ  of 
error  attacking  only  certain  claims,  they  are 
set  aside,  whereby  the  fund  becomes  sufhcient 
to  pay  all,  the  other  claimants  who  have 
not  assigned  error  can  get  no  benefit,  ac- 
cording to  the  common-law  rule  affecting 
several  judgments.  In  such  a  case  the  de- 
fendant surety  might  go  free  of  part  of 
its  liability;  and  so  there  is  direct  force 
in  the  argument  that  a  court  of  equity  is 
the  appropriate  tribunal,  and  that  therefore 
it  will  be  presumed  that  Congress  intended 
to  put  the  jurisdiction  there;  yet,  even 
since  the  amendment  of  the  statute,  so 
many   courts — and   the   Supreme   Court   so 
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maiiv  tiniesi — have  asHvinied  that  there  was 
jurisdiction  in  the  law  court  tliat  we  are 
reluctant  to  consider  all  these  decisions  in- 
advertent. It  18  enough  to  turn  the  scale 
when  we  observe,  as  was  done  in  the  seventh 
circuit,  that,  by  the  enactment  of  June^ 
1915,  §  274a  of  the  Judicial  Code,— and 
which  enactment  applies  to  pending  cases, 
— the  onlv  effect  of  holdinjj  in  this  ca-^e  that 
the  true  jurisdiction  was  in  equity  would 
be  to  send  the  case  back  to  bo  tran.<<f erred 
to  the  equity  side  and  heard  over  again 
by  the  same  judge  upon  probably  the  same 
proofs.  Upon  the  whole  we  are  lietter  satis- 
fied to  say  that  the  court  below  had  juris- 
diction. 

,  The  statute  involved  lias  been  many  times 
considered,  but  the  Supreme  Court  has 
never  had  occasion  to  declare  broadly  the 
meaning  of  "labor  and  materials."  The 
standard  lien  statutes  with  reference  to 
buildings,  in  force,  probably,  in  every  state, 
contemplate  materials  and  labor  which 
directly  enter  into  the  structure  itself.  We 
are  not  aware  of  any  decisions  extending 
these  state  statutes  so  as  to  reach  and 
create  liens  for  labor  or  materials  which 
contribute  to  the  construction  so  indirectly 
as  do  the  supplies  consumed  by  the  con- 
tractor in  operating  his  plant.  Of  cour.^e. 
where  the  statute,  by  its  words  or  by  ju- 
dicial interpretation,  gives  a  lien  for  labor 
or  materials  furnished  to  subcontractors,  it 
carries  us  one  step  away  from  the  structure 
itself;  but  this  does  not  necessarily  mean 
more  than  that  the  rule  of  direct  contribu- 
tion is  to  be  applied  to  the  work  of  the  sub- 
contractors. 

The  language  of  the  present  Federal  stat- 
ute does  not  seem  to  be  materially  different 
from  the  typical  state  Hen  stattrte.  There 
18  a  distinction  between  the  original  and  the 
amended  act.  The  Act  of  1894  directed  that 
the  bond  given  to  the  United  States  to  se- 
cure  the  completion  of  tlie  contract  should 
have  'Hlie  additional  obligation  that  such 
contractor  or  contractors  shall  promptly 
make  payments  to  all  persons  supplying  him 
or  thein  labor  or  materials  in  the  prosecu- 
tion of  the  work,"  and  further  specified  that 
»uit  might  be  brought  and  recovery  liad  up- 
on this  bond  by  any  person  who  had  sup- 
plied **labor  or  materials  for  the  prosecu- 
tion of  such  work."  When  the  statute  was 
amended  in  190o,  there  was  no  change  in 
the  language  fixing  the  condition  of  the 
bond,    but   it   was   specified   that   recovery 


1  :^Iankin  v.  United  States,  2U  U.  S.  533, 
54  Ij.  ed.  315,  30  Sup.  Ct.  Rep.  174:  United 
States  v.  Congress  Constr.  Co.  222  U.  S. 
199.  .>6  U  ed.  163,  32  Sup.  Ct.  Rep.  44; 
United  States  ex  rel.  Texas  Portland  Ce- 
ment Co.  v.  !^IcCord,  233  U.  S.  157,  58  L. 
ed.  893.  34  Sup.  Ct.  Rep.  550. 
1:R.A.1917A. 


thereon  could  be  had  by  the  person  who 
had  "furnished  labor  or  materials  used  in 
the  construction  or  repair"  of  the  work. 
The  substitution  of  thi^  language,  which 
adopted  the  usual  phraseology  of  the  Hen 
statutes  in  the  place  of  the  former  more 
general  reference  to  ''materials  for  the 
prosecution  of  the  work,**  is  not  to  be  over- 
looked, and  at  least  has  a  tendency  to  bring 
this  statute  into  harmony  with  the  lien 
statutes  of  the  states.  Some  of  the  de- 
cisions, even  since  the  amendment  to  the* 
statute,  speak  as  if  it  contained  only  tht- 
provisions  fixing  the  form  of  the  bond,  and 
reached  all  persons  "sui)plying  the  contrac 
tor  with  labor  and  materials  in  the  proKp 
cut  ion  of  the  work,"  regardless  of  whether 
these  things  were  "used  in  the  construc- 
tion:" but  it  is  obvious  that  the  two  clauses 
must  be  read  together,  and  that  the  pro- 
vision which  gives  a  right  to  an  intervener 
onlv  in  case  he  has  furnished  laljor  and  ma 
terirfls  "used  in  the  construe! ion  or  repair" 
must  receive  its"  due  force  in  intcq)retin;r 
the  statute  as  a  whole. 

Tlie  Supreme  Court  has  repeatedly  de- 
clared that  the  l)ond  provided  for  by  this 
statute  is  a  substitute  for  the  lien  of  the 
mechanics'  lien  laws  (United  Stales  Fidel- 
ity &  0.  Co.  V.  Golden  Pressed  &  Fire  Brick 
Co.  (United  States  Fidelity  &  G.  Co.  v. 
United  States)  191  t:.  S.  410,  425,  48  L. 
ed.  242,  246,  24  Sup.  Ct.  Rep.  142:  United 
States  use  of  Hill  v.  American  Surety  Co. 
200  U.  S.  197,  203,  50  L.  ed.  437,  440.  20 
Sup.  Ct.  Rep.  108;  United  States  v.  Ansoniu 
Brass  &  Copper  Co.  218  U.  S.  452,  471,  54 
L.  ed.  1107,  1114,  31  Sup.  Ct.  Rep.  49;  Title 
Guaranty  &  T.  Co.  v.  Crane  Co.  219  U.  S. 
24,  32,  55  L.  ed.  72,  76,  31  Sup.  Ct.  Rep. 
140:  Kquitable  Surety  Co.  v.  United  States, 
234  U.  S.  448,  455,  5*8  L.  ed.  1394,  1396,  34 
Sup.  Ct.  Rep.  803)  ;  and  this  declaration 
of  purpose  at  least  suggests  that  the  scope 
as  well  as  the  purpose  may  be  discerniHl 
from  comparison  with  the  state  statutes. 
The  Supreme  Court  in  the  Pressed  Brick 
Company  Case  extended  the  protection  of 
the  statute  to  subcontractors:  in  the  Hill 
Case,  to  materials  furnished  to  a  subcon- 
tractor; and  in  the  Equitable  Company 
Case,  to  a  contract  which  had  been  some- 
what changed  after  the  surety's  undertak- 
ing was  made.  In  each  of  these  cases  there 
is  a  statement  or  intimation  that  the  stat- 
ute is  to  be  construed  liberally  to  accom- 
plish its  purpose,  rather  than  strictly:  but 
in  each  case  the  labor  or  material  involved 
was  of  the  class  which  entered  directly  into 
the  work,  and  no  one  of  these  cases  decides 
whether  or  not  this  liberality  of  constr  ac- 
tion will  avail  to  reach  classes  of  materials 
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not  commonly   thought  within   state   stat- 
utes.* 

The  subject  of  what  specific  materials  are 
included  we  find  touched  upon  by  that  court 
in  only  two  cases.  Title  Guaranty  Sl  T.  Co. 
V.  Crane  Co.  219  U.  S.  24,  32,  55  L.  ed.  72, 
76,  31  Sup.  Ct.  Rep.  140,  and  United  SUtes 
Fidelity  &  G.  Co.  v.  United  States,  231  U. 
S.  237,  58  L.  ed.  200,  34  Sup.  Ct.  Rep.  88. 
In  the  former  case,  certain  claims  for  cart- 
age and  towage  are  approved  as  leading  to 
liability  under  the  bond.  Page  34  of  219 
U.  S.  The  contract  related  to  building  a 
boat;  the  towage  and  cartage  claims  were, 
apparently,  for  hauling  some  materials. 
The  facts  show  that  they  could  not  have 
been  for  labor,  and  so  they  must  have  been 
for  materials.  If  we  seek  to  apply  the 
word  "furnished"  found  in  the  statute,  it 
would  seem  that  the  materials  delivered  at 
the  work,  through  hauling  or  towing  done 
by  a  carrier,  were  furnished  jointly  by  the 
vendor  and  the  carrier,  and  that  the  value 
of  the  transportation  entered  into  and  be- 
came a  part  of  the  value  of  the  delivered 
mater ial.s  The  case  is  therefore  not  neces- 
sarily inconsistent  with  the  idea  that  the 
"materials''  contemplated  by  the  statut*? 
are  those  commonly  so  considered  under 
the  lien  statutes.  The  case  also  allows  a 
claim  for  patterns  furnished  to  his  molding 
department  for  the  contractor  who  was 
building  the  marine  engine,  which  was  a 
part  of  the  boat.  This  pattern  claim  secma 
to  be  for  labor  rather  than  for  materials. 
The  engine  builder  normally  makes  pat- 
terns, makes  molds,  pours  the  castings,  and 
machines  them.  All  these  things  are  done 
by  the  labor  of  his  employees.  If  he  gets 
someone  else  to  make  the  patterns  for  him, 
their  price  is  none  the  less  part  of  the  labor 
cost  of  producing  the  engine.    The  value  of 

8  The  present  force  of  Judge  Putnam's 
comment  in  American  Surety  Co.  v.  Law- 
renceville  Cement  Co.  (C.  C.)  110  Fed.  717, 
719,  to  the  effect  that  this  statute  should 
not  be  limited,  like  the  lien  statutes,  to 
materials  added  to  the  value  of  the  struc- 
ture, may  be  somewhat  lessened  because  it 
had  reference  to  the  original  act,  and  be- 
cause it  was  written  before  the  Supreme 
Court  had  so  often  declared  that  the  bond 
was  a  substitute  for  the  liens. 

8  "Ordinarily  the  contractor  for  the  ma- 
terial delivers  the  same,  and  includes  the 
expense  of  the  hauling  in  the  price  of  the 
material.  No  objection,  so  far  as  we  are 
aware,  has  ever  been  made  to  thus  includ- 
ing the  expense  of  the  hauling  and  the  price 
of  the  material.  If  it  mav  be  so  included, 
and  lien  made  to  cover  the  same,  why  may 
not  the  eartman  make  a  separate  contract 
for  hauling  and  acquire  a  valid  lien  tliere- 
for?"  Kehoe  v.  Hansen,  8  S.  D.  198,  200, 
o9  Am.  St.  Rep.  759,  65  N.  W.  1075,  1076. 
L.R.A.1017A. 


the  raw  material  in  patterns  is  negligible; 
and  so  it  could  not  be  assumed  that  they 
had  any  value  for  preservation  to  be  used 
again,  in  the  sense  that  they  would  become 
or  might  become  a  part  of  the  contractor's 
outfit  for  other  use.  That  this  claim  was 
regarded  by  the  Supreme  Court  as  for  labor 
is  apparent  by  the  analogy  stated  between 
those  who  make  patterns  and  those  who 
erect  scaffolding. 

In  the  other  case  (United  States  Fidelity 
&  G.  Co.  V.  United  States)  the  contractors 
were  to  build  a  breakwater.  They  owned 
a  quarry,  and,  to  perform  their  contracts, 
must  open  their  quarry,  get  out  the  stone, 
transport  it,  and  dump  it  in  the  water. 
There  could  have  been  here  no  question  of 
furnishing  materials  to  the  contractors,  for 
they  owned  the  materials  from  the  b^in- 
ning.  The  question  involved  was  the  labor 
cost  of  quarrying  and  hauling  the  materials. 
The  court  held  the  whole  of  this  was  labor 
performed  on  the  contract.  It  did  not  ap- 
pear that  the  quarry,  so  far  as  stripped,  re- 
mained of  any  value  for  future  operation; 
and  it  is  a  proper  inference  that  the  work 
of  stripping  was  performed  on  this  contract 
just  as  much  as  the  work  of  quarrying. 
The  case  seems  clcarlv  to  show  an  instance 
of  labor  furnished  directly  in  the  construc- 
tion of  the  work. 

The  decisions  of  courts  other  than  the  Su- 
preme Court,  and  which  are  chiefly  relied 
upon  to  extend  the  benefit  of  the  bond  to 
the  "materiaU"  now  involved,  are  the  so- 
called  powder  cases  and  coal  cases  (e.  g., 
Schaghticokc  Powder  Co.  v.  Greenwich  &  J. 
R.  Co.  183  N.  Y.  306,  2  L.R.A.(N.S.)  288, 
111  Am.  St.  Rep.  751,  76  N.  E.  153,  5  Ann. 
Cas.  443 ;  City  Trust,  S.  D.  &  Surety  Co.  v. 
United  States  (C.  C.  A.  2d  C)  77  C.  C.  A. 
397,  147  Fed.  155).  In  the  former,  blasting 
powder  used  in  making  excavations  has 
been  held  to  give  a  liability  under  the  bond. 
These  powder  cases  stand  on  reasoning  pe- 
culiar to  themselves.  The  powder,  or  simi- 
lar explosive,  is  a  direct  substitute  for  man- 
ual labor,  and  it  is  expended  or  used  direct- 
ly and  immediately  on  the  construction 
work.  This  statute,  like  the  lien  statutes, 
must  extend  to  excavating  as  well  as  to 
erecting,  and,  unless  pow^der  may  be  con- 
sidered materials  used  in  that  work,  there 
would  often  be  nothing  to  which  the  name 
"materials"  could  be  applied. 

The  coal  cases  are  one  step  further  away. 
The  powder  directly  shatters  the  rock.  The 
coal  serves  to  carry  away  the  broken  rock, 
but  docfl  so  indirectly,  through  the  inter- 
vention of  the  boiler  which  makes  the  steam 
which  operates  the  engine  which  lifts  the 
dredge  bucket.  The  powder  is  material  used 
in  the  Mork;   the  coal  is  material  the  use 
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of  which  eontributes  to  the  work.*  How- 
ever,  it  h  not  necessary  to  determine  wheth- 
er the  coal  oases  are  rightly  decided.  Some 
of  the  claims  here  allowed  were  for  coal, 
and  error  was  assigned  on  such  allowance; 
but  the  briefs  show  that  the  intention  was 
to  raise  only  subordinate  questions,  and  the 
general  rightfulness  of  the  allowance  for 
coal  is  not  questioned.  We  refer  to  these 
eases  only  because  we  must  know  whether 
they  rest  upon  principles  which  require  al- 
lowances of  the  supplies  involved  in  this 
case;  and  since  this  case  may  be  well  dis- 
tinguished from  them,  their  correctness 
need  not  be  determined. 

The  questions  saved  for  this  review,  in- 
terpreting the  assignments  by  the  brief,  per- 
tain to  claims  which  may  be  divided  into 
three  classes:  (1)  lliose  for  groceries  and 
provisions  for  the  men;  (2)  those  for  ma- 
chines or  appliances  of  such  a  character  as 
to  become  a  part  of  the  contractor's  quasi 
permanent  outfit,  and  as  not  to  be  used  up 
or  worn  out  on  this  job,  unless  they  hap- 
pened to  be;  and  (3)  those  for  machine  or 
miscellaneous  repairs  or  supplies  of  a  more 
temporary  character. 

The  Brogan  claim  was  for  groceries  fur- 
nished to  the  contractor's  boarding  house. 
We  cannot  attach  any  importance  to  the 
fact  that  the  character  of  the  country  where 
this  work  was  done  made  it  necessary  for 
the  contractor  to  board  its  men  on  the  job 
— in  other  words,  compelled  it  to  give  them 
their  board  as  a  part  of  their  pay  for  their 
work.  Even  if  there  may  be  distinctions 
between  one  who  furnishes  food  consumed 
by  the  men  in  their  contractor's  boarding 
house,  and  food  consumed  bv  the  same  men 
in  an  outside  boarding  house,  it  Is  not  seen 
how  it  can  be  of  any  importance  whether 
the  men  agree  to  board  at  the  contractor's 
place,  because  it  is  the  only  one,  or  do  so 
for  some  other  reason;  nor  can  there  be  one 
rule  in  a  city  and  another  in  a  wilderness. 
The  provisions,  in  one  case  as  in  the  other, 
either  are  or  are  not  "labor"  or  "materials" 
used  in  the  construction  of  the  work. 

Counsel  agree  that  in  no  case  under  this 
statute  has  the  liability  been  extended  to 
provisions,  and  that  in  the  cases  decided 
under  the  state  Hen  statutes  such  liability 
has  been  denied  (Perrault  v.  Shaw,  69  N. 
H.  180,  76  Am.  St.  Hep.  160,  38  Atl.  724; 
Carson  v.  Shelton,  128  Ky.  24S.  15  L.R.A. 
(N.S.)  609,  107  S.  W.  703;  Luttrell  v. 
Knoxville  L.  F.  &  J.  R.  Co.  119  Tenn.  492, 


510,  123  Am.  St.  Rep.  737,  105  S.  W.  565  ;& 
Dudley  v.  Toledo,  A.  A.  k  N.  M.  R.  Co.  65 
Mich.  655,  32  N.  W.  884;  Pennaylvania  Co. 
V.  Mehaffey,  75  Ohio  St.  432,  116  Am.  St. 
Rep.  746, 80  N.  £.  177,  0  Ann.  Caa.  305) ;  but 
it  is  said  they  stand  on  the  same  basis  as 
the  coal  for  the  engine,  as  they  provide  the 
energy  which  makes  the  machine — in  this 
case,  the  human  machine — do  the  work. 
The  district  court,  while  regarding  the  ques- 
tion as  very  close,  thought  this  final  step 
in  the  reasoning  could  not  be  avoided.  We 
find  a  sufficient  distinction  in  the  difference 
between  labor  and  materials.  Coal  has 
been  allowed  as  a  material;  it  is  expended 
as  a  material;  it  never  is  and  never  can  be 
transformed  and  merged  into  that  labor 
which  is  the  ''labor  performed,"  as  distin- 
guished from  the  "material  furnished,"  for 
each  of  which  the  statute  gives  a  right  of 
recovery.  The  logic  of  the  coal  cases — re- 
gardless of  its  persuasiveness — is  that  the 
word  "materials"  in  the  statute  should  be 
thought  to  include  coal,  because  the  latent 
energy  of  the  coal  was  developed  into  a 
mere  substitute  for  that  human  labor  which 
is  expressly  included  in  the  law,  and  unless 
this  energy  thus  put  into  the  work  is  pro- 
tected in  this  way  it  is  not  protected  at 
all.  On  the  other  hand,  the  food  for  the 
men  never  contributes  to  the  work,  except 
after  it  is  transmuted  into  the  form  of  thut 
labor  which,  as  labor,  is  protected.  It  is 
not  to  be  thought  that  the  statute  gives 
twice  a  claias  for  the  one  thing. 

In  this  case  the  entire  labor  right  has 
been  satisfied.  The  contractor  paid  the  men 
their  wages  and  furnished  them  their  board, 
and  they  have  no  claim.  Money  that  he 
may  have  borrowed  to  pay  part  of  their 
wages  is,  on  this  principle  (though  not  in 
reaponsiveness  to  the  name  "materials"), 
difficult  to  distinguish  from  the  food  he 
borrowed — ^bought  on  credit-*to  pay  the  bal- 
ance of  their  wages;  but  such  money  loans 
are  not  lienable.  47  Cyc.  44.  Nor,  if  a 
claim  were  to  be  allowed  for  food  for  the 
men,  could  we  well  refuse  one  for  rent  of 
their  quarters,  special  elotfaing,  free  tobacco, 
or  anything  else  which  the  contractor  might 
have  agreed  to  provide  as  part  of  their  pay. 
Indeed,  among  the  items  allowed  on  this 
claim,  we  find  soap  and  towels,  bedding, 
matches,  kitchen  and  table  furniture,  etc. 
These  last-named  items  only  illustrate  that 
if,  by  vague  equities,  or  by  the  supposed 
liberal  policy  of  the  statute,  we  are  led 
away  from  the  field  of  direct  and  immediate 


4 The  leading  Federal  coal  case  (City 
Trust,  S.  D.  k  Surety  Co.  y-  United  States, 
aupra)  arose  under  the  Act  of  1804,  im- 
amended;  and  even  under  the  original  act 
the  court  of  appeals  of  the  District  of  Co- 
lumbia reached  the  opposite  conclusion  re- 
L.R^.1917A. 


garding  coal  (United  States  use  of  Chap- 
man v.  City  Trust,  S.  D.  k  Surety  Co.  2'o 
App.  D.  C.  353). 

S  This  case  reviews  many  decisions  and 
carefully  classifies  many  articles  now  in- 
volved.   See  119  Tenn.  512-520. 
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!i6e  in  the  construction,  we  find  no  place 
to  stop  sliort  of  what  the  supreme  court  of 
Mew  Hampshire  called  "interminable  liti- 
gation and  confusion.'*  Pcrrault  v.  Shaw, 
69  X.  11.  180,  76  Am.  St.  Rep.  160,  38  Atl. 
724.  We  cannot  believe  that  these  pro- 
visions sold  by  Brogan  constitute  "labor  fur- 
nished or  materials  used  in  the  construc- 
tion of  the  work,"  save  in  a  sense  so  in- 
direct and  remote  as  not  to  be  within  the 
fair  contemplation  of  the  statute. 

While  the  cases  above  cited  from  the 
state  courts  denying  a  lien  to  board  or  pro- 
vision claims,  are  not  under  the  statute 
now  involved,  we  do  not  see  controlling  dis- 
tinctions, either  in  the  state  statutes  cited 
in  these  cases  or  in  the  reasoning  of  the 
decisions.  In  the  Federal  courts  the  point 
has  not  been  direetlv  decided,  but  it  has 
liecn  twice  argumentatively  pointed  out  that 
board  or  provisions  are  not  materials  for 
construction  work.  In  Giant  Powder  Co.  v. 
Oregon  P.  R.  Co.  (C.  C.)  8  L.RJ^.  700,  14 
Sawy.  .560,  42  Fed.  470,  475,  Judge  Deady 
says:  '*The  food  furnished  a  contractor 
for  his  workmen  may  be  said  to  be  'used' 
and  'consumed'  in  the  oonstruction  of  the 
road  on  which  they  work,  but  this  is  only 
so  in  a  remote  and  consequential  way  or 
sense.  The  food  does  not  enter  directly  into 
the  structure,  and  is  not  so  used." 

He  then  distinguislies  between  this  re- 
mote use,  for  which  there  will  be  no  lien, 
and  the  more  direct  use  of  powder  in  blast- 
ing, or  of  water  in  making  mortar,  or  of 
lumber  used  in  scaffolding,  no  one  of  which 
remains  in  the  final  structure,  but  each  of 
which  is  so  directly  used  as  to  support  a 
lien. 

In  United  States  use  of  Sica  v.  Kimpland 
(C.  C.)  03  Fed.  403,  Judge  Thomas  was  con- 
sidering this  statute  in  its  1-804  form,  and 
he  said  (page  406)  :  "Is  t^e  board  which 
the  contractors  have  agreed  conditionally  to 
pay  out  of  the  men's  wages,  labor  or  ma- 
terial supplied  in  the  prosecution  of  the 
work?  .     .     It  is  considered  that  the 

word  iabor/  as  used  in  the  statute,  does 
not  admit  of  such  remote  and  indirect  equiv- 
alents, but  requires  the  sureties  to  insure 
the  payment  for  the  visible  material  that 
was  furnished  for  direct  use  and  incorpora- 
tion in  the  work.  .  .  .  Thereby  the  sure- 
ties had  a  clear  conception  of  the  limits 
of  their  liability.  Thev  were  not  concerned 
to  sec  to  it  .  .  .  that  persons  who  fur- 
nished stores  or  food  or  lodging  to  the 
workmen,  under  an  agreement  by  the  con- 
tractor to  pay  for  the  same  out  of  the 
wages  due  those  benefited,  should  be  paid. 
Tlie  contractor  was  under  no  such  primary 
duty  to  the  United  States.  His  duty  as  a 
contractor,  and  as  regards  the  sureties,  was 
to  pay  the  laborers  their  wages,  and  allow 
L.R.A.1917A. 


them  to  buy  their  board  and  clothiiig  where 
they  would." 

United  States  Fidelity  k  G.  Co.  v.  United 
States,  231  U.  S.  237,  58  L,  e<L  204),  34  Sup. 
Ct.  Rep.  88,  is  clearly  a  case  where  a  claim 
was  allowed  for  labor  upon  the  theory  that 
the  unpaid  wages  of  the  laborers  had  been 
assigned  to  the  claimant  (see  Justice  Day's 
comment  on  page  243  of  231  U.  S. ) ;  and 
*  so,  although  the  original  claim  was  for 
board,  the  claim  allowed  was  for  labor,  and 
the  case  has  no  application  here.  Lybrandt 
V.  Eberly,  36  Pa.  347,  and  Bangs  v.  Berg, 
82  Iowa,  350,  48  N.  W.  00,  are  instances 
where  liens  were  allowed  for  that  agreed 
price  of  labor  or  materials  and  board  which 
had  l)een  made  a  part  of  the  contract  price. 
In  Kollock  V.  Parcher,  52  Wis.  393,  9  N. 
W.  67,  the  statute  was  express. 

The  second  class  of  items  here  involved 
may  be  typified  by  the  ''Rand  drills."  As  a 
matter  of  common  knowledge,  such  drilling 
machines  are  portable  engines  operated  by 
suitable  power,  and  intended  to  be  used  in 
one  location  after  another  until  they  are 
worn  out.  Their  life  depends  upon  the  care 
given  to  them.  It  was  found  as  a  fact  as 
to  these  machines  that,  because  thev  had 
been  either  so  much  used  or  so  badly  used 
upon  this  work,  or  because  the  buisiness 
was  to  be  liquidated,  the  receiver  considered 
them  not  worth  moving  and  they  were  aban- 
doned. If  the  bond  is  to  extend  at  all  to 
machines,  tools,  and  appliances  used  upon 
tlie  work,  their  inclusion  must  be  deter- 
mined by  their  inherent  character,  and  not 
by  the  length  of  time  for  which  or  the  man- 
ner in  which  they  happen  to  be  used.  Such 
drilling  machines  become  a  part  of  tlie  per- 
manent outfit  of  the  contractor.  True,  they 
might  wear  out  sooner  than  a  dredge,  or 
a  crane  or  a  hoisting  engine;  but  they 
might  outlive  any  of  these  tliingt;.  In  our 
judgment,  they  cannot  be  regiirded  as  ma- 
terials U8e<l  in  the  construction  of  the  work. 
Of  the  same  class  are  many  other  thing?* 
found  among  items  allowed.  Rope  in  large 
quantities,  wire  cable,  anchor  chains,  etc., 
are  clearly  normally  a  part  of  the  perma- 
nent or  quasi  permanent  outfit  of  the  con- 
tractor. They  obviously  would  outlast  any 
short  piece  of  work;  and  the  proper  name 
to  give  them  must  be  fixed  by  the  nature 
of  the  materials,  and  not  by  the  length  of 
the  job.  If,  in  fact,  any  of  these  things, 
like  rope,  was  intended  for  current  con- 
sumption in  the  direct  doing  of  the  work, 
it  does  not  so  appear  upon  this  record. 
Things  of  this  class  are  not  normally  in- 
tended for  specific  use  and  exhaustion  upon 
the  work  where  they  are  first  sent.  They 
are  not  materials  used  in  the  work:  they 
are  facilities  for  doing  that  work  and  any 
other  work  to  which  they  may  be  applied. 
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The  third  class  consists  of  miscellaneovis 
supplies  and  repairs  for  the  contractor's 
plant.  This  plant  consisted  of  a  dredge  and 
its  machinery,  a  drill  boat  and  its  maeliin- 
ery,  two  tender  tugs,  and  the  boarding 
liouse.  So  far  as  these'  supplies  may  have 
been  specitically  intended  for  current  con- 
sumption directly  on  the  work,  they  are 
allowable,  like  the  blasting  powder,  and 
like  the  lumber  actually  eonsumed  in  scaf- 
folding or  in  ccmcrete  forms.  Of  this  char- 
acter would  be  the  drills  used  in  the  drill- 
ing machines,  or  the  material  therefor,  Tlie 
record  does  not  show  certainly  the  amount 
of  these  articles,  but  steel  generally  de- 
^^cribed  may  hare  been  for  this  purpose. 
These  drills  are  made  to  be  used  up  cur- 
rently. Therr  life  is  a  matter  of  days,  if 
not  of  hours.  The  contractor  buys  only  his 
current  needs  on  the  particular  job.  The 
drills  are  used  up  in  direct  and  immediate 
contact  with  the  rock,  the  removal  of  which 
is  the  ''construction  of  the  work,"  and  we 
sire  satisfied,  by  analogy  to  the  powder 
cases,  to  regard  such  drills  as  materials 
under  the  statute. 

The  great  part,  however,  of  the  items 
allowed  as  supplies  and  repairs,  were  for 
1  he  ordinary  and  current  repairs  on  the  ma- 
chinery and  for  miscellaneous  articles  used 
in  the  maintenance  and  operation  of  the 
boats  and  dredges.  The  articles  for  out- 
fitting the  boarding  house  (the  soap,  etc.^ 
above  mentioned)  really  belong  iii  the  same 
class.  Tliese  supply  items  are  of  iniinitc 
variety,  as  would  be  expected  when  we  sec 
that  they  are  not  for  use  directly  on  the 
work,  but  are  for  the  maintenance  of  build- 
ings, boats,  and  machinery  in  suitable  con- 
dition for  living  in  the  buildings  or  on  the 
l>oats,  navigating  and  operating  the  boats, 
and  operating  the  machinery.  As  a  class 
we  think  they  are  beyond  the  statute.  We 
may  specify  belts  and  nuts,  valves,  cylin- 
der heads,  electric  wire,  lanterns,  wrenches, 
iilea,  electric  light  globes,  divers'  overalls, 
waste,  oakum,  packing,  grindstones,  kero- 
sene, paints,  etc.  We  even  And  annong  the 
items  to  which  specific  attention  apparent- 
ly was  not  called,  but  which  were  allowed 
against  the  general  objection,  two  type- 
writer ribbons,  five  lengths  of  stovepipe, 
and  three  rat  traps.  It  caimot  be  denied 
that  even  these  last  items  may  be  necessary 
supplies  for  the  proper  keeping  of  the  boats 
or  buildings  in  habitable  condition,  but  we 
cannot  think  they  are  '^materials  used"  in 
the  deepening  of  St.  Mary's  river;  and  this 
not  because  they  are  extreme  and  striking 
instances,  but  because  they  typify  things 
which  are  either  additions  to  the  contrac- 
L.R.A.]«J7A. 


tor's  working  outfit,  or  are  intended  to 
maintain  the  existing  outfit  in  as  good 
order  as  possible  against  the  wear  and  de- 
preciation which  would  otherwise  accrue. 
\\(i  approve  generally  and  apply  the  rules 
j  of  separation  of  items  as  stated  by  Judge 
'  Webb  in  United  States  use  of  Thomas 
I  Laughlin  Co.  v.  Morgan  (C.  C)  111  Fed. 
'  474,  488. 

It  results  that  the  judgments  in  favor  of 
the  Pattison  Supply  Company,  the  Soo 
Hardware  Company,  the  Heorge  Worthing- 
ton  Company,  the  Upson-Walton  Company, 
and  J.  P.  Brogan  must  be  reversed.  As  to 
the  Brogan  claim,  no  new  trial  will  be 
awarded,  since,  upon  the  undisputed  facts, 
there  can  be  no  recovery.  In  each  of  the 
other  claims  just  named,  the  claimant  may 
be  able  to  furnish  proof  which,  under  our 
view  of  the  statute,  will  show  a  liability 
as  to  some  of  the  items.  As  to  each  of 
these  claims  there  will  be  a  new  trial,  un- 
less counsel,  before  the  mandate  goes  down, 
file  a  stipulation  fixing  the  nmounts  re- 
coverable under  the  rules  we  have  indicated. 
In  that  event  the  mandate  will  direct  judg- 
ments accordingly,  and  our  action  will  then 
be  final  and  subject  to  immediate  review. 
See  Re  Martin  (C.  C  A.  6th  C.)  119  C.  C. 
A.  .363,  201  Fed.  31,  38. 

We  see  no  practical  way  of  considerinp 
the  juflgment  below  as  one  at  law  and  still 
subject  to  partial  review,  except  to  treat 
it  as  eleven  separate  judgments  In  favtir 
of  or  against  eleven  separate  claims,  whicli 
for  convenience  were  imited  in  one  group 
proceeding,  one  hearing,  and  one  jud^neut. 
with  the  same  force  and  efl'cct  as  if  they 
were  consolidated  actions.  Diggs  v.  Louis- 
ville &  N.  R.  Co.  (C.  C\  A.  6th  t\)  14 
L.R.A.(N.S.)  1029,  84  C  C  A.  330,  lot) 
Fed.  564.  No  one  of  the  powder  or  coal 
claimants  complained  of  the  cutting  down 
of  its  claim  to  90  per  cent,  but  each  ac- 
cepted its  judgment  for  that  amount:  and 
we  affirm  the  judgments  so  rendered.  Tliero 
seems  to  be  no  insuperable  difliculty  in  al- 
lowing part  of  the  judgments  to  stand,  al- 
though they  are  uniteti  in  one  entry  with 
the  judgments  which  are  reversed. 

The  plaintiff  in  error  will  recover  its 
costs  against  the  five  defendants  in  error 
whose  judgments  are  reversed.  The  four 
defendants  in  error  whose  judgments  are 
aflirmed  will  collectively  recover  costs 
against  plaintiff  in  error. 

Petition  for  a  writ  of  certiorari  denied 
by  the  Supreme  Court  of  the  United  States, 
May  1,  1916,  241  U.  S.  670,  60  L.  ed.  1230, 
36  Sup.  Ct.  Rep.  721. 
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RE  CLAIM  OF  GUSTAV  HEITZ,  Regpt., 

V. 

JACOB  RUPPERT  et  al.,  Appta. 

(218  N.  Y.  148,  112  N.  E.  750.) 

Master  and  servant  *  workmen* s  com- 
pen.satlon  •*  loss  of  eye  •*  altercation 
with  fellow  workman. 

The  loss  of  an  eye  by  one  employed  to 
care  for  his  employer's  horses,  in  an  alterca- 
tion with  a  fellow  workman  as  to  the 
amount  of  water  which  should  be  put  upon 
tliem  when  coming  into  the  stable,  which 
results  in  the  latter's  finger  being  thrust 
into  the  eye,  is  an  accidental  injury  arising 
out  of  and  in  the  course  of  his  employment, 
within  the  operation  of  the  Workmen's  Com- 
pensation Act. 
For  other  cases,  see  Master  and  Servant,  II. 

a,  i,  in  Dig,  1-62  A'.  8. 

(Hiscock  and  Hogan,  J  J.,  dissent.) 
(May  2,  1916.) 

APPEAL  by  defendants  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
Court,  Third  Department,  affirming  an 
award  made  by  the  State  Workmen's  Com- 
pensation Commission  to  claimant  in  a  pro- 
ceeding by  him  to  recover  under  the  Work- 
men's Compensation  Act  for  injuries  re- 
ceived while  in  the  employ  of  the  defendant 
Ruppert.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Grant  C.  Fox,  with  Messrs.  Ashbel- 
P.   Pitch  and  Mott  &  Grant,   for  appel- 
lants: 

The  disability  of  the  claimant  Heitz  did 
not  result  from  an  accidental  injury  "aris- 
ing out  of  and  in  the  course  of  his  employ- 
ment." 

Fitzgerald  v.  W.  G.  Clarke  &  Son  [1908] 
2  K.  B.  796,  77  L.  J.  K.  B.  N.  8.  1018,  99 
L.  T.  N.  8.  101,  1  B.  W.  C.  C.  197;  Plumb 
V.  Cobden  Flour  Mills  Co.  [1914]  A.  C.  62, 
7  B.  W.  C.  C.  1,  83  L.  J.  K.  B.  N.  8.  197, 
109  L.  T.  N.  S.  750,  30  Times  L.  R.  174; 
Challis  V.  London  &  S.  W.  R.  Co.  [1905] 
2  K.  B.  154,  74  L.  J.  K.  B.  N.  S.  569,  53 
Week.  Rep.  613.  93  L,  T.  N.  S.  330,  21 
Times  L.  R.  486,  7  W.  C  C.  23;  Armitage 
V.  I^incashire  &  Y.  R.  Co.  [1902]  2  K.  B. 
178,  71  L.  J.  K.  B.  N.  S.  778,  66  J.  P.  613, 
86  L.  T.  N.  S.  883,  18  Times  L.  R.  648; 
McNicol's    Case,    215     Mass.    497,    L.R.A. 


Note.  —  Ab  to  right  under  Workmen's 
Compensation  Acts  to  compensation  for  in- 
jury sustained  as  a  result  of  an  assault,  see 
footnote  to  Coronado  Beach  Co.  v.  Pills- 
bury,  L.R.A.1916F,  1164. 
L.R.A.1917A. 


1916A,  306,  102  N.  E.  697,  4  N.  C.  C.  A. 
522;  8  Thomp.  Neg.  §  4575e;  Ruegg,  Em- 
ployers' Liability  Act  ft  Workmen's  Com- 
pensation Act,  7th  ed.  p.  273;  Moore  v.  Le- 
high Valley  R.  Co.  169  App.  Dir.  177,  154 
N.  Y.  Supp.  620;  Bryant  v.  Fissell,  84  N. 
J.  L.  72,  86  Atl.  468,  3  N.  C.  C.  A.  585; 
Moore  v.  Manchester  Liners  [1909]  1  K.  B. 
417,  79  L.  J.  K.  B.  N.  S.  1175,  100  L.  T. 
N.  8.  164,  25  Times  L.  R.  202;  Andrew  v. 
Failsworth  Industrial  Soc.  [1904]  2  K.  B. 
32,  73  L.  J.  K.  B.  N.  S.  611,  68  J.  P.  409, 
52  Week.  Rep.  451,  90  L.  T.  N.  8.  611,  20 
Times  L.  R.  429. 

The  burden  is  on  the  claimant  to  estab- 
lish that  he  sustained  an  accidental  injury 
arising  out  of  and  in  the  course  of  his  em- 
ployment. 

Collins  V.  Brooklyn  Union  Gas  Co.  171 
App.  Div.  381,  156  N.  Y.  Supp.  957;  Barna- 
bas v.  Bersham  Colliery  Co.  [1910]  103  L. 
T.  N.  S.  513,  53  Sol.  Jo.  63;  Pomfret  v. 
Lancashire  &  Y.  R.  Co.  [1903]  2  K.  B.  718, 
72  L.  J.  K.  B.  X.  S.  729,  52  Week.  Rep.  66. 
89  L.  T.  N.  S.  176,  19  Times  L.  R.  649; 
Bryant  v.  Fissell,  84  N.  J.  L.  72,  86  Atl. 
458,  3  N.  C.  C.  A.  585. 

Mr.  S.  John  Block,  for  respondent: 

The  decision  of  the  Commission  is  flnal 
as  to  all  questions  and  conclusions  of  fact. 
It  is  a  question  of  fact  whether  or  not  the 
injury  was  sustained  "in  the  course  of  and 
arose  out  of  the  employment."  This  court 
may  not  review  the  conclusions  of  fact  made 
by  the  C'ofumission. 

Goldstein  v.  Centre  Iron  Works,  167  App. 
Div.  526,  153  N.  Y.  Supp.  224;  Schwab  v. 
Emporium  Forestry  Co.  167  App.  Div.  614, 
153  X.  Y.  Supp.  234;  Powley  v.  Vivian  * 
Co.  169  App.  Div.  170,  154  N.  Y.  Supp. 
426,  10  N.  C.  C.  A.  835;  Harnett  v.  Tliomas 
J.  Steen  Co.  216  N.  Y.  101,  110  X.  E.  170. 

The  presumptions  created  by  §  21  of  tlu* 
Workmen's  Compensation  T^w,  and  which 
established  the  validity  of  the  claim,  have 
not  been  overcome  by  any  substantial  or 
other  evidence. 

MoQueeney  v.  Sutphen,  167  App.  Div. 
528,  153  N.  Y.  Supp.  554;  Rheinwald  v. 
Builders'  Brick  &  Supply  Co.  168  App.  Div. 
425,  153  X.  Y.  Supp.  598. 

Assuming,  but  not  conceding,  for  the  saki* 
of  argument,  that  this  court  may  review 
the  conclusions  of  the  Commission,  thobe 
conclusions  must  be  affirmed  and  the  award 
.sustained,  for  the  injury  was  sustained  in 
the  course  of  and  arose  out  of  the  employ- 
ment. 

McXicol's  Case,  215  Mass.  497,  L.R.A. 
191 6 A,  306,  102  N.  E.  697,  4  N.  C.  0.  A. 
522;  Smith  v.  Price,  168  App.  Div.  421,  153 
N.  Y.  Supp.  221;  Re  Petrie,  215  N.  Y.  335, 
109  N.  E.  549. 
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Mr.  E.  r.  AJken,  with  Mr.  E.  E.  Wood* 
bury.  Attorney  (General,  for  the  State  In- 
dustrial Commission: 

The  accidental  injuries  sustained  by  Heitc 
arose  out  of  and  in  the  course  of  his  em- 
ployment. 

Challis  T.  London  &  8.  W.  R.  Co.  [1905] 
2  K.  B.  154,  74  L.  J.  K.  B.  N.  8.  560,  63 
Week.  Rep.  813,  93  L.  T.  N.  S.  830,  21 
Times  L.  R.  486,  7  W.  C.  C.  23;  Rowland 
V.  Wright  [1909J  1  K.  B.  963,  77  L.  J.  K.  B. 
X.  S.  1071,  99  L.  T.  N.  S.  768,  24  Times  L. 
R.  862;  Trim  Joint  Dist  School  v.  Kelly 
[1914]  A.  C.  667,  83  L.  J.  P.  C.  N.  S.  220, 
111  L.  T.  N.  8.  305,  30  Times  L.  R.  462.  68 
Sol.  Jo.  493  [1914]  W.  C.  &  Ins.  Rep.  359, 
136  L.  T.  Jo.  605,  48  Ir.  Law  Times  141,  7 

B.  W.  C.  C.  274,  Ann.  Cas.  1915A,  104,  fl 
N.  C.  C.  A.  1010;  Nisbet  T.  Rayne  [1010] 
2  K.  B.  689,  80  L.  J.  K.  B.  N.  S.  84,  103 
L.  T.  N.  8.  178,  20  Times  L.  R.  632,  54  Sol. 
Jo.  719,  3  B.  W.  C.  C.  607,  3  N.  C.  C.  A. 
268;  Addison  v.  Balfour,  3  N.  C.  C.  A.  276, 
note;  Weekes  v.  William  Stead  [1914]  W. 

C.  &  Ins.  Rep.  434  [1914]  W.  N.  263,  83 
L.  J.  K.  B.  N.  S.  1542,  111  L.  T.  X.  S.  693, 
30  Times  L.  R.  586,  58  Sol.  Jo.  633,  7  B. 
W.  C.  C.  398,  6  N.  C.  C.  A.  1010;  Mc- 
Xicol's  Case,  supra. 

Pound,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  by  the  employer  and 
the  insurance  carrier  from  an  order  of  the 
appellate  division,  third  department,  affirm- 
ing by  a  divided  court  an  order  of  the 
State  Workmen's  Compensation  Commission 
awarding  compensation.  Claimant  was  in- 
jured when  engaged  in  a  hazardous  em- 
ployment. Workmen's  Compensation  Law 
(Consol.  Laws,  chap.  67;  Laws  1914,  chap. 
41),  §  2,  group  27.  The  question  is  whether 
lie  received  an  "accidental"  injury  "arising 
out  of  and  in  the  course  of  employment." 
Workmen's  Compensation  Law,  §  3,  subdiv. 
7. 

The  decision  of  the  Commission  is  6nal 
on  all  questions  of  fact  (Workmen's  Com- 
pensation Law,  §  20),  and  it  is  presumed, 
in  the  absence  of  substantial  evidence  to 
the  contrary,  that  the  claim  comes  within 
the  provisions  of  the  act  (Workmen's  Com- 
pensation Law,  §  21 ) ;  but,  when  the  un- 
disputed facts  in  connection  with  the  testi- 
mony of  the  claimant,  supported  by  every 
favorable  inference  that  can  be  drawn  there- 
from, do  not  warrant  an  award,  this  court 
will,  upon  an  appeal  from  a  nonunanimous 
affirmance  by  the  appellate  division,  reverse 
upon  the  question  of  law  thus  presented. 
Jerome  v.  Queen  City  Cycle  Co.  163  N.  Y. 
351,  357,  57  X.  E.  485. 
L.R^.19J7A. 


I  The  facta  are  as  follows:  Claimant  on 
July  14,  1914,  was  employed  as  a  ^iver  by 
Jacob  Ruppert,  Incorporated,  which  was  en- 
gaged in  the  business  of  carrying  on  a  brew- 
ery. He  brought  his  horses  into  the  stable, 
where  Guth,  a  fellow  workman,  and  he,  un- 
harnessed the  horses  and  proceeded  to  wash 
them  off  with  the  hose.  Claimant  told  Guth 
he  was  using  too  much  water  on  the  horses, 
and  Guth  then  intentionally  sprinkled  some 
water  on  claimant.  Shortly  alter  claimant, 
having  briefly  left  the  place  where  the 
horses  were  being  washed,  was  returning 
to  his  work  of  cleaning  the  horses,  when  he 
met  Guth.  As  they  passed,  claimant 
touched  Guth  on  the  shoulder,  saying: 
"George,  don't  do  that  again."  Guth 
slapped  claimant  on  the  shoulder,  and,  as 
claimant  turned  around,  Guth'a  finger  stuck 
in  claimant's  left  eye,  eausing  injuries  by 
reason  of  which  it  was  necessary  to  remove 
the  eye. 

That  the  injury  was  accidental  within 
the  meaning  of  the  statute  seems  clear.  It 
was  a  sudden  and  unlooked-for  misfortune, 
and  the  purpose  of  the  act  is  to  insure  the 
workman  at  the  expense  of  the  employer 
against  persona]  injuries  not  expected  or 
designed  by  the  workman  himself,  provided 
such  injuries  arise  out  of  and  in  the  course 
of  employment.  Trim  Joint  Dist.  School 
Bd.  of  Management  v.  Kelly,  by  Viscount 
HaldanC)  Lord  Chancellor,  House  of  Lordii 
[1914]  A.  C.  667,  at  page  679,  83  L.  J.  P. 
C.  N.  S.  220,  111  L.  T.  N.  S.  306,  30  Times 
L.  R.  462,  68  Sol.  Jo.  493,  7  B.  W.  C  C. 
274,  48  Ir.  Law  Times,  141,  Ann.  Cas.  1915A, 
104.  But  the  statute  does  not  provide  an 
insurance  against  e\^ry  accident  happening 
to  the  workman  while  he  is  engaged  in  tlie 
employment.  The  words  "arising  out  of  and 
in  the  course  of  employment"  are  conjunc- 
tive, and  relief  can  be  had  under  tlic  act 
only  when  the  accident  arose  both  ''out  of" 
and  "in  the  course  of"  employment.  The 
Injury  must  be  received:  (1)  Wliile  the 
workman  is  doing  the  duty  he  is  employed 
to  perform;  and  also  (2)  as  a  natural  in- 
cident of  the  work.  It  must  be  one  of  the 
risks  connected  with  the  employment,  flow- 
ing therefrom  as  a  natural  consequence  and 
directly  connected  with  the  work.  A  pre- 
meditated fatal  assault  upon  a  schoolmaster 
by  bad  and  unruly  pupils  has  been  held  to 
be  an  accident  arising  out  of  and  in  the 
course  of  the  employment.  Trim  Joint  Dist. 
School  Case,  supra.  The  death  of  a  work- 
man, while  he  was  doing  the  work  for 
which  he  was  hired,  as  the  result  of  an  as- 
sault upon  him  by  an  intoxicated  fellow 
workman  whose  vicious  habits  and  disposi- 
tion were  known  to  the  foreman,  was  held 
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to  be  due  to  the  causal  connection  between 
the  injury  to  the  deceased  and  the  con- 
ditions under  which  the  defendant  required 
him  to  work.  McXicors  Case,  215  Mass. 
497,  L.R.A.1916A,  306,  102  N.  E.  697,  4 
N.  C.  C.  A.  522.  On  the  other  hand,  the 
act  has  not  been  applied  to  accidents  re- 
sulting from  the  chances  of  life  in  general 
•  to  which  the  victim  of  misfortune  was  ex- 
posed in  common  with  all  mankind  rather 
than  aa  employee.  Tn  Craske  v.  Wigan 
1 1009 J  2  K.  B."  635,  78  L.  J.  K.  B.  N.  S. 
094,  101  L.  T.  N.  S.  6,  25  Times  U  IX.  632, 
53  Sol.  Jo.  560,  for  example,  the  nursery- 
maid, frightened  by  a  cockchafer  or  giant 
beetle  which  flew  into  the  room  where  she 
was  at  work,  involuntarily  threw  up  her 
hand  to  drive  it  away,  and  stuck  lier  iingcr 
in  her  eye,  thus  causing  permanent  defec- 
tive vision,  and  it  was  held  that  this  was  a 
risk  common  to  all,  an  accident  that  might 
happen  to  anyone,  and  not  arising  out  of 
or  caused  by  the  employment.  See  also 
Rayner  v.  Slijjh  Furniture  Co.  180  Midi. 
168.  146  N.  \V.  665,  Ann.  Cas.  19 16 A,  386, 
s.  c.  L.R.A.  1916A,  22,  with  notes  of  cases 
generally  on  Workmen's  Compensation  Acts. 
Injuries  received  through  skylarking  or 
horseplay  during  working  hours  and  at  the 
place  of  work  have  been  considered  by  the 
courts,  and  it  has  been  held  that  an  acci- 
dent cau.sed  to  a  workman,  while  engaged 
in  liis  work,  by  the  wrongful  act  of  a  fel- 
low workman,  entirely  outside  the  scope 
of  his  employment,  has  no  relation  to  the 
employment  and  is  not  within  the  act.  Hul- 
ley  v.  Moosbrugger,  —  N.  J.  — ,  L.R.A. 
191 6C,  1203,  95  Atl.  1007,  reversing  s.  c.  87 
N.  J.  L.  103.  93  Atl.  79,  8  N.  C.  C.  A.  283. 
Altercations  and  blows  may,  however,  arise 
from  the  act  of  a  fellow  servant  while  both 
are  engaged  in  the  employer's  work,  and  in 
relation  to  the  employment.  The  employer 
may  be  badly  or  carelessly  served  by  two 
men  engaged  in  his  work,  and  yet  it  may 
be  inferred,  when  one  injures  the  other  in 
a  quarrel  over  the  manner  of  working  to- 
gether in  a  common  employment,  that  the 
accident  arose  out  of  the  employment,  and 
was  not  entirely  outside  of  its  scope,  if  it 
was  connected  with  the  employer's  work 
and  in  a  sense  in  his  interest.  Such  cases 
necessarily  present  close  questions  of  fact. 
In  Mclntyre  v.  A.  Rodger  &  Co.  41  Scot. 
L.  R.  107,  the  court  of  sessions  held  that  an 
accident  resulting  from  a  tussle  between 
two  workmen  over  the  possession  of  a  brush 
to  be  used  in  the  work  arose  out  of  and  in 
the  course  of  the  employment.  "But  they 
were  both  at  work,"  says  Lord  Trayner; 
"Mclntyre  doing  his  work,  and  Clark  anx- 
ious to  get  at  his  work,  and  in  the  course  of 
*     LR.A.1017A. 


preparing  himself  for  the  continuance  of 
his  work." 

We  shall  not  attempt  to  formulate  any 
more  accurate  rules  to  govern  all  cases 
than  the  general  principles  above  stated. 
Each  case  must  to  a  certain  extent  stand 
alone.  In  negligence  cases  it  is  not  un- 
heard of  for  different  juries  to  reach  op- 
posite conclusions  on  the  same  evidence,  when 
no  claim  could  be  made  that  either  verdict 
was  without  evidence  to  support  it.  Where 
conllicting  inferences  from  the  same  facta 
are  possible,  different  triers  of  facts  may 
draw  different  conclusions,  and  the  weight 
of  evidence  is  not  for  consideration  in  this 
court.  Re  Case,  214  N.  Y.  199,  203,  108 
N.  E.  408.  The  evidence  in  this  case  is  suflTi- 
ciont  to  ])ermit  the  Commission  to  find  that 
the  following  facts  songht  to  be  proved 
were  established:  That  it  was  an  oblign- 
tion  of  claimant's  employment  to  take  care 
of  the  horses  which  he  drove  and  to  see 
that  they  were  not  injured  by  injudicious 
wetting  or  otherwise  by  his  fellow  work- 
men; that  in  tlic  course  of  their  employ- 
ment, while  the  two  men  were  at  work,  a 
quarrel  or  argument  over  the  wetting  of  the 
horses  arose  and  personal  injury  grew 
out  of  the  physical  contact  resulting  from 
the  quarrel:  and  tliat  therefore  the  acci- 
dent (a)  arose  out  of  and  (b)  in  the  course 
of  employment. 

The  act  was  passed  to  benefit  workmen 
in  hazardous  employments  who  were  with- 
out a  legal  remedy.  Compensation  is  given 
without  regard  to  the  fault  of  the  master 
at  common  law  or  under  the  Employers' 
Liability  Acts.  The  law  has  been  and 
should  be  construed  fairly,  indeed  liberal- 
ly, in  favor  of  the  employee.  Against  its 
justice  or  economic  soundness  nothing  can 
}ye  said,  Jensen  v.  Southern  P.  Co.  215 
X.  Y.  514,  L.R.A.  1916A,  403,  109  N.  E. 
600,  Ann.  Cas.  1916B,  276.  Tlie  power  of 
the  legii^lature  to  enact  such  laws  is  ex- 
pressly declared  to  be  beyond  the  limita- 
tions of  the  state  Constitution.  N.  Y. 
Const,  art.  1,  §  IS.  It  would  not  be  ditli- 
cult,  by  an  adherence  to  tlie  concepts  of 
liability  for  negligence,  based  on  the  failure 
to  foresee  and  prevent  accident  (Ives  v. 
South  Buffalo  R.  Co.  201  K.  Y.  271,  34 
L.R.A.<N.S.)  162,  94  N.  E.  431,  Ann.  Cas. 
1912B,  156,  1  X.  C.  C.  A.  517),  rather  than 
to  the  principles  of  industrial  insurance  for 
injuries  suffered  by  workmen  in  the  course 
of  their  employment,  without  regard  to 
fault  as  a  cause  of  such  injury  (Workmen's 
Compensation  l^w,  §  10;  Post  v.  Burger, 
216  N.  Y.  544,  111  N,  E.  351,  Ann.  Cas. 
1916B,  158,  10  N.  C.  C.  A.  888),  to  defeat 
the  purpose  of  the  constitutional  and  legis- 
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Utive  provisions.  We  think  that  tlie  doc- 
trine of  liakiHty  witliout  ifttilt  is  now  too 
firmly  established  to  require  this  court  to 
dispose  of  the  question  on  the  facts  here 
presented  as  a  question  of  law. 

The  order  appealed  from   should  be   af- 
firmed, with  costs. 


Wlilttrd   Bartlett,   Ch.   J.,  and   Colllu, 
Cuddeback,  and  Seiibury,  JJ.,  concur. 

HiHcock  and  Hosan,  JJ.,  dissent. 

Petition    for    rehearing   denied    May    30, 
1016. 


NEW  YORK   COrRT  OV  APPi:.\LS. 

MAKY  WATKRS  et  al./ResptR., 

V. 

WILLIAM  J.  TAYLOR  COMPANY  et  al., 

Appls. 

(218  y.  Y.  248,  112  X.  E.  727.) 

Master  and  Horvant  -—  u'orktnen*s  com- 
pensation —  assist in^  employee  of  co- 
contractor. 

Injury  received  in  the  attempt  by  an  em- 
ployee of  a  contractor  for  one  portion  of 
the  work  of  constructing  a  building,  to  ex- 
tricate an  employee  of  a  contractor  for  an- 
other portion  of  the  work  from  a  cave-in 
occurring  during  excavation,  in  which  the 
latter  was  employed,  arises  out  of  and  in 
the  course  of  his  employment,  within  the 
meaning  of  the  Workmen *8  Compensation 
Act. 
F<yr  other  oases^  see  Master  and  iServunt,  11, 

a,  1,  in  Dig.  l-o2  X.  H. 

(May  12,  1010.) 

A  PPEAL  by  defendants  from  an  order  of 
J\  the  Appellate  Division  of  the  Supreme 
Court,  Third  Department,  affirming  an  order 
of  the  Workmen's  Compensation  Commis- 
sion, in  favor  of  claimants,  in  a  proceeding 
under  the  Workmen's  Compen:^alion  Act,  to 
obtain  compensation  for  the  death  of  their 
husband  and  father.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  A.  Jones.  Jr.,  for  appel- 
lants: 

The  injuries  sustained  by  Roger  Waters, 
and  wliich  subsequently  resulted  in  his 
death,  did  not  arise  out  of  and  in  the  course 
of  his  employment. 

1  Bradbury,  Workman's  Compensation, 
2d  ed.  p.  398;  :McNicors  Case,  2ir)  Mat^a. 
498,  L.R.A.1916A,  306,  102  N.  E.  607,  4  N. 
<'.  C.  A.  522*;  Kewman  v.  Newman,  169  App. 
Div.  745,  155  N.  Y.  Supp.  665;  Spooncr  v. 
Detroit  Saturday  Kight  Co.  187  Mich.  125, 


L.R.A.1916A,  17,  153  N.  W.  657,  9  N.  C. 
C  A.  047;  Smith  v.  Lancashire  &  Y.  K.  Co. 
[1899]  1  Q.  B.  141,  68  L.  J.  Q.  B.  N.  S. 
51,  79  L.  T.  N.  S.  633,  47  Week.  Rep.  146, 
15  Times  L.  R.  64,  1  W.  C.  C.  1;  Reed  v. 
Great  Western  R.  Co.  [1009]  A.  0.  31,  78 
L.  J.  K.  B.  N.  S.  31,  99  L.  T.  N.  S.  781. 
25  Times  L.  R.  36,  46  Scot.  L.  R.  700,  2 

B.  W.  C.  C.  109;  Plumb  v.  Cobden  Four 
Mills  Co.  [1914]  A.  C.  62,  83  L.  J.  K.  B. 
N.  S.  197,  109  L.  T.  N.  S.  759,  30  Times  L. 
R.  374,  58  JSol.  Jo.  184,  7  B.  W.  C.  C.  1: 
Kerr  v.  William  Baird  &  Co.  48  Scot.  L.  R. 
046,  4  B.  W.  C.  C.  397;  Whiteman  v.  Clif- 
den,  6  B.  W.  C.  C.  49;  Burns  v.  Summerlec 
Iron  Co.  [1913]  S.  C.  227,  50  Scot.  L.  R. 
164,  6  B.  W.  C.  C.  320;  Davies  v.  Crown 
Perfumery  Co.  6  B.  W.  C.  C.  640;  M'Diar- 
mid  V.  Ogilvy  Bros.  50  Scot.  L.  R.  883,  0 
B  W.  C.  C.  878;  Hartz  v.  Hartford  Fa- 
ience Co.  90  Conn.  539,  97  Atl.  1020. 

Mr.  K.  C.  Alkon,  with  Mr.  E.  E.  Wood- 
bury, Attorney  General,  for  respondents: 

An  accident  occurring  while  making  an 
attempt  to  save  the  life  of  a  fellow  man 
while  engaged  in  a  common  enterprise  arises 
out  of  and  in  the  course  of  the  employment. 

Aitken  v.  Finlayson  Bousfield  &  Co.  51 
Scot.  L.  R.  653,  7'  B.  W.  C.  C.  918;  Mat- 
thews V.  Bedworth  Brick,  Tile  &  Lumber  Co. 
106  L.  T.  Jo.  485,  1  W.  C.  C.  124;  London 
&  E.  Shipping  Co.  v.  Brown,  42  Scot.  L.  1*. 
357,  7  Sc.  Sess.  Cas.  5th  series,  488;  Recs 
V.  Thomas  [1899]  1  Q.  B.  3015,  68  L.  J. 
Q.  B.  N.  S.  539,  47  Week.  Rep.  504,  80  L. 
T.  X.  S.  578,  15  Times  L.  R.  301;   1  W.  C. 

C.  9;  Hapelman  v.  Poole,  25  Times  L.  R. 
155.  2  B. -W.  C.  C.  48;  Dragovich  v.  Iroquois 
Iron  Co.  269  111.  478,  109  N.  E.  999,  10  N. 
C.  C.  A.  475;  Sloss-Sheflield  Steel  &  I.  Co. 
V.  Moore,  6  Ala.  App.  317,  59  So.  311.  - 

lllscoek,  J.,  delivered  the  opinion  of  the 
court: 

Roger  Waters,  the  husband  of  the  claim- 
ant, was  in  the  employ  of  the  William  J. 


Note.  —  The  American  cases  as  to  in- 
juries "arising  out  of  and  in  the  course  of" 
the  employment  within  the  Workmen's  Com- 
pensation Acts  are  discussed  at  pages  232 
et  seq.,  of  the  annotation  in  L.R.A.1916A, 
23,  on  the  general  subject  of  workmen's 
compensation  acts;  see,  specifically,  page 
238,  for  an  injury  sustained  while  attempt- 
ing to  rescue  a  fellow  workman.  In  this 
L.K.A.191TA. 


connection,  attention  is  called  to  the  some- 
what analogous  point  considered  in  the  an- 
notation at  p.  322,  as  to  the  right  to  com- 
pensation for  injuries  received  while  trying 
to  save  personal  belongings  from  loss.  The 
English  cases  construing  and  applying  the 
phrase  "arising  out  of  and  in  the  course  of" 
the  employment  will  be  found  at  pages  40 
et  seq.,  of  the  annotation  above  referred  to. 
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Taylor  Coiupaiiy,  wliich  had  a  contract  for 
performing  part  of  the  work  necessary  in 
the  construction  of  a  building.  The  Duffy 
Contracting  Company  was  a  contractor  en- 
gaged in  performing  other  work  in  said 
construction  which  necessitated  an  excava- 
tion. While  one  of  the  employees  of  the 
last-named  company  was  at  work  in  the  ex- 
cavation, the  bank  thereof  caved  in  and  he 
was  caught.  This  occurred  about  20  feet 
from  where  Waters  was  at  work,  and  he 
went  to  the  assistance  of  the  endangered 
oniployee.  While  he  was  engaged  in  the  at- 
tempt to  release  him,  another  cave-in  oc- 
curred, which  so  seriously  injured  Waters 
that  he  subsequently  died. 

On  tliese  facts  the  question  arises  wheth- 
er the  accident  to  Waters  could  be  found 
to  be  one  '^arising  out  of  and  in  the  course 
of  his  employment,"  emphasis  being  espe- 
cially placed  on  the  denial  by  the  insurance 
company  that  it  arose  out  of  the  employ- 
ment. There  is  no  question  that  W^aters's 
attempt  to  rescue  his  fellow  workman  im- 
mediately led  to  his  own  injuries,  and  there- 
fore the  only  debatable  phase  of  the  inquiry 
must  be  whether  his  general  employment 
included  and  required  or  authorized  the  at- 
tempt to  rescue  from  a  sudden  peril  which 
threatened  his  life  a  fellow  laborer  working 
only  a  few  feet  away  on  the  same  general 
undertaking,  although  for  a  different  em- 
ployer. It  seems  to  us  that  this  act  should 
be  regarded  as  an  incident  to  and  within 
the  fair  scope  of  his  employment  as  the 
latter  should  be  measured  for  the  purposes 
of  the  Workmen's  Compensation  Act  (Con- 
sol.  Laws,  chap.  67 ) .  It  occurred  while  he 
was  at  work  on  the  undertaking  for  which 
he  had  been  hired,  and  therefore  during  the 
course  of  his  employment.  It  was  his  em- 
ployment which  brought  him  where  he  was, 
and  in  a  general  sense  caused  him  to  be 
confronted  with  the  condition  and  emer- 
gency which  he  sought  to  meet.  His  act 
was  prompted  by  the  relationship  existing 
between  himself  and  a  fellow  workman, 
caused  by  their  employment  on  a  common 
undertaking.  It  must  have  been  within  the 
re^fonable  anticipation  of  his  employer  that 
his  employees  would  do  just  as  Waters  did 
if  the  occasion  arose,  for  it  is  quite  incon- 
ceivable that  any  employer  should  expect 
or  direct  his  employees  to  stand  still  while 
the  life  of  a  fellow  workman,  working  a 
few  feet  away,  was  imperiled  by  such  an 
accident  as  occurred  here,  and  it  seems  to 
us  that  the  accident  arose  out  of  his  em- 
ployment. 

It  has  been  held  by  the  supreme  court  of 
Illinois  in  a  well-considered  case  (Drago- 
vich  V.  Iroquois  Iron  Co.  269  111.  478,  109 
N.  E.  999,  10  N.  C.  C.  A.  475)  that  injuries 
received  by  one  workman  while  trying  to 
LR..\.1917A. 


rescue  from  serious  danger  anoUier  work- 
man of  a  coioinoa  employer  arose  out  of  his 
employment.  It  is  true  that  that  decision 
was,  to  some  extent,-  based  on  the  proposi- 
tion that  it  would  be  the  duty  of  the  em- 
ployer himself  to  attempt  to  rescue  his  en- 
dangered servant,  and  therefore  that  the 
attempt  of  the  employee  who  came  to  the 
latter 's  rescue  was  performed  in  the  inter- 
est of  and  for  the  benefit  of  his  employer. 
We  think,  however,  that  the  principle  of 
that  case,  when  broadened  as  it  properly 
may  be,  tends  to  sustain  the  award  in  this 
one.  Independent  of  any  legal  obligation 
which  might  require  the  master  to  attempt 
to  rescue  a  servant  from  the  dangers  of  an 
emergency,  there  is  a  moral  duty,  resting 
on  principles  of  humanity,  and  those  prin- 
ciples ought  to  apply  to  a  contract  of  em- 
ployment and  broaden  its  scope  so  as  to 
permit  a  servant  to  do  as  Waters  did  in  at- 
tempting to  rescue  a  fellow  workman,  al- 
though technically  working  for  a  different 
employer. 

Even  the  rather  rigid  rules  of  an  action 
at  law  for  negligence  bend  before  such  a 
situation  of  peril,  and,  without  penalty  to 
his  rights,  permit  a  casual  bystander  to 
take  risks  in  the  attempt  to  save  life  which 
would  be  prohibited  under  any  other  cir- 
cumstances. Eckcrt  V.  Ix)ng  Island  R.  Co. 
43  N.  Y.  502,  3  Am.  Rep.  721. 

And  certainly  it  would  be  a  narrow  and 
disappointing  view  if,  in  judging  the  con- 
duct of  a  workman  under  the  remedial  pro- 
visions of  the  Workmen's  Compensation 
Act,  we  should  hold  that  the  legislature  in- 
tended to  deprive  him  of  the  benefits  of 
that  act  because,  in  going  to  the  rescue  of 
another  workman,  under  such  circumstances 
as  arose  here,  he  has  stepped  somewhat 
beyond  the  limits  which  would  fix  the  scope 
of  his  employment  under  ordinary  circum- 
stances. That  act  is  framed  on  broad  prin- 
ciples for  the  protection  of  the  workman. 
Relief  under  it,  generally  speaking,  is  not 
based  on  the  negligence  of  the  employer,  or 
limited  to  the  absence  of  negligence  on  the 
part  of  the  employee.  It  rests  on  the  econom- 
ic and  humanitarian  principles  that  com- 
pensation sliould  be  given  at  the  expense  of 
the  business  to  the  employee  or  his  repre- 
sentatives for  earning  capacity  destroyed  by 
an  accident  in  the  course  of  or  connected 
with  his  work,  and  this  not  onlv  for  his 
own  benefit,  but  for  the  benefit  of  the  state, 
which  otherwise  might  he  charged  with  his 
support.  This  purpose  ought  not  to  be  de- 
feated by  placing  too  narrow  a  limit  upon 
the  nature  of  the  acts  which  will  be  re- 
garded as  pertaining  to  his  employment. 

Of  course  what  we  thus  say  is  to  be  read 
in  the  light  of  the  facts  presented  on  this 
appeal.     There  is  no  trouble  in  outlining 
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a  case  where  an  emploree,  even  with  the 
laudable  purpose  of  helping  another,  might 
go  BO  far  from  his  employment  and  become 
so  thoroughly  disconnected  from  the  service 
of  his  employer  that  it  would  be  entirely 
unreasonable  to  say  that  injuries  suffered 
by  him  arose  out  of  and  in  the  course  of  his 
employment.    It  is  sufficient  to  say  that  we 


do  not  regard  the  case  now  presented  to  us 

as  being  such  an  one  as  we  have  suggested. 

The  order  should  be  affirmed,  with  costs. 

Wiliard  Bartlett,  Ch.  J.,  and  Collin, 
Ciuldcback,  Hogan,  Seabnry,  and 
Pound,   J  J.,  concur. 


NEW  YORK  COURT  OP  APPEALS. 

MARY  E.  O^NEIL,  Respt., 

V. 

CARLEY  HEATER  COMPANY  et  al., 

Appts., 

(218  K.  Y.  414,  113  N.  E.  406.) 

Master  and  servant  •*  workmen's  com- 
pensation *  injury  from  attempt  to 
take  medicine. 

Death  of  an  employee  engaged  in  install- 
ing machinery  in  a  factory  of  one  other 
than  his  employer,  by  the  latter's  direction, 
through  mistake  in  attempting  to  take 
medicine  recommended  by  an  employee  of 
the  factory  owner,  which  was  said  to  be 
kept  at  a  designated  place  in  the  factory, 
is  not  an  accident  arising  out  of  the  em* 
ployment,  within  the  meaning  of  the  Work- 
men's Compensation  Act. 
For  other  oasts,  see  Master  and  Servant,  II. 

a,  1,  in  Dig,  l-d2  N,  8, 

(June  16,  1916.) 

\PPEAL  by  defendants  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
Court,  Third  Department,  affirming  an 
award  of  the  State  Industrial  Commission 
in  favor  of  claimant  in  a  proceeding  under 
the  Workmen's  Compensation  Act,  to  re- 
cover compensation  for  the  death  of  her 
husband.  Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Nadal,  Jones,  A  Mowton,  for 
appellants: 

The  death  of  claimant's  intestate  did  not 
arise  out  of  his  employment. 

Fitzgerald  v.  Clarke  [1908]  8  K.  B.  796, 
77  L.  J.  K.  B.  N.  S.  1018,  99  L.  T.  N.  S. 
101,  1  B.  W.  C.  C.  197;  McNicol's  Case, 
216  Mass.  497,  L.R.A.1916A,  306,  102  N.  E. 
697,  4  N.  C.  C.  A.  622;  Clifford  v.  Joy,  43 
Ir.  I^w  Times,  193,  2  B.  W.  C.  C.  32 ;  Shel- 
don V.  Xeedham,  111  L.  T.  N.  S.  729,  30 
Times  L.  R.  590,  58  Sol.  Jo.  652,  7  B.  W. 


C.  C.  471;  Reed  v.  Great  Western  R.  Co. 
[1909]  A.  C.  31,  78  L.  J.  K.  B.  N.  S.  31, 
25  Times  L.  R.  30,  53  Sol.  Jo.  31,  99  L.  T. 
X.  S.  781,  2  B.  W.  C.  C.  109;  Hill«  v.  Blair, 
182  Mich.  20,  148  X.  W.  243,  7  X.  C.  C.  A. 
409;  Butler  v.  Burton-on-Trent  Union,  lOa 
L.  T.  N.  S.  824,  5  B.  W.  C.  C.  355;  Xaah 
V.  The  Rangatira  [1014]  3  K.  B.  978,  83 
L.  J.  K.  B.  X.  S.  1490,  111  L.  T.  X.  S.  704, 
58  Sol.  Jo.  705,  7  B.  W.  C  C.  590;  Frith 
V.  Tlie  Louisiana  [1912]  2  K.  B.  155,  81  L. 
J.  K.  B.  X.  S.  701,  106  L.  T.  X.  S.  0(57,  28 
Times  L.  R.  331,  5  B.  W.  C.  C.  410. 

Mr.  E.  C.  Aiken,  with  .Nfr.  Kgbcrt  K. 
Woodbury,  Attorney  General,  for  respond- 
ent: 

The  death  of  claimant's  intestate  arose 
i  out  of  and  in  the  cour»e  of  his  employment. 

Brintons  v.  Turvey  [1905]  A.  C.  230,  74 
L.  J.  K.  B.  X.  S.  474,  92  L.  T.  X.  S.  578, 
21  Times  L.  R.  444,  7  W.  C.  C.  1,  2  Ann. 
Cas.  137;  Klawinski  v.  Lake  Shore  &  M.  S. 
R.  Co.  185  Mich.  043,  L.R.A.1916A,  342, 
152  X.  W.  213;  Hurle's  Case,  217  Mass. 
223,  L.R.A.1916A,  279,  104  X.  E.  356,  7 
X.  C.  C.  A.  527;  Johnson's  Case,  217  Mass. 
388,  104  X.  E.  735,  4  X.  C.  C  A.  843;  H. 
P.  Hood  &  Sons  v.  Maryland  Casualty  Co. 
206  Mass.  223,  30  L.R.A.(X.S.)  1192*,  13S 
Am.  St.  Rep.  379,  92  X.  E.  329;  Columbia 
Paper  Stock  Co.  v.  Fidelity  &  C.  Co.  104 
Mo.  App.  167,  78  8.  W.  8B0;  Vennen  v. 
Xew  Dells  Lumber  Co.  161  Wis.  370,  L.R.A. 
1916A,  273,  154  X.  W.  640,  10  X.  C.  C  A. 
729;  Archibald  v.  Ott,  —  W.  Va.  — ,  87 
S.  E.  791;  McKinnon  v.  Hutchison  [1915] 
S.  C.  867,  52  Scot.  L.  R.  691,  [1915]  2  Scot. 
L.  T.  22,  8  B.  W.  C.  C  624. 

Hiscook,  J.,  delivered  the  opinion  of  the 
court: 

An  award  has  been  made  to  the  claimant- 
respondent,  and  sustained  by  the  appellate 
division,  to  compensate  her  for  the  death  of 
her  husband.  It  was,  in  substance,  found 
by  the  Commission  that  the  deceased  was 


Note.  —  The  general  subject  of  workmen's 
com|)en9ation  acts  is  treated  in  annotation 
in  L.R.A.1916A,  23,  and  other  annotation 
there  referred  to.  The  English  cases  con- 
struing the  phrase  "arising  out  of  and  in 
the  course  of"  the  employment  are  set  out 
at  pages  40  et  seq.,  and  the  American  cases 
at  pages  232  et  seq. 
L.R.A.1917A. 


As  to  the  rights  and  remedies  under  such 
acts,  where  injuries  are  caused  by  third  per- 
son, see  annotation  following  Peet  v.  Mills, 
L.R.A.1916A,  360. 

The  L.R.A.  Digest  should  be  consulted, 
under  the  title,  "Workmen's  Compensation," 
for  later  cases  under  these  acts. 
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in  the  employ  of  the  Carley  Heater  Com- 
pany, a  corporation  enga«fed  in  the  manu- 
facture and  installation  of  tannery  machin- 
ery; that  at  the  time  of  decedent's  death 
this  company  was  installing  machinery  for 
another  company  and  the  decedent  was  en- 
gaged in  the  performance  of  this  work :  that 
on  the  day  of  the  occurrence  in  question  he 
suffered  from  some  form  of  illness,  and  was 
told  by  an  employee  of  the  company  for 
which  the  machinery  w^as  being  installed  to 
take  some  Epsom  salts,  and  was  informed 
where  a  large  quantity  of  these  were  stored 
in  the  factory;  that  he  went  to  the  place 
indicated,  but  by  mistake  took  some  chlorid 
of  barium,  which  almost  immediately  caused 
his  death. 

Assuming  that  this  occurrence  consti- 
tuted an  accident  under  the  act,  and  that  it 
arose  in  the  course  of  decedent's  employ- 
ment, we  are  entirely  imable  to  see  that  it 
"arose  out  of  his  employment,"  The  find- 
ings do  not  indicate  that  his  illness  in  any 
manner  resulted  from  his  employment,  or, 
even  if  it  did,  that  his  employer,  as  an  inci- 
dent to  or  condition  of  such  employment, 
lia<l  undertaken  to  supply  medical  attend- 
ance or  medicines  in  ministering  to  such  an 
illness  as  this  was;  it  not  being  of  an 
iMuergent  character.  The  employer  had 
(lone  nothing  to  authorize  or  induce  the  de- 
cedent to  take  the  poison  on  the  supposi- 
tion that  it  was  something  which  he  needed 
or  which  would  be  beneficial  to  him.  De- 
cedent's illness  and  his  attempt  to  minister 
thereto  were  not  ordinary  and  natural  in- 
ridents  to  his  employment.  On  the  con- 
trary, it  is  found  that  decedent's  mistake 
was  the  result  of  his  voluntary  action,  in- 


duced bv  the  advice  of  one  who  was  not 
even  in  the  employment  of  his  employer^ 
but  legally  was  an  utter  stranger  thereto. 
It  was  an  employee  of  tiie  company  for 
which  decedent's  employer  was  working  who 
persuaded  or  advised  him  to  take  the  medi- 
cine, and  who  guided  him  to  the  place 
where,  instead  of  taking  such  medicine,  he 
obtained  the  poison  which  caused  his  death. 
It  i^eems  to  us  that  the  case  is  not  different 
than  it  would  have  V)efn  if  the  decedent, 
voluntarily  acting  upon  the  advice  of  a 
stranger,  had  visited  a  physician  who  in- 
jured him  by  malpraclice.  or  had  sought  a 
dispenser  of  prescriptions  who  gave  him 
poison  instead  of  helpful  medicine;  and 
certainly  it  could  not  be  said  that  such 
an  occurrence  would  have  arisen  out  of  his 
employment  within  the  meaning  of  the 
statute. 

The  case  is  clearly  distinguishable  from 
those  cited  bv  the  learned  counsel  for  the 
respondent,  where  an  employee,  seeking  to 
do  something  which  wag  inevitably  connect- 
ed  with  his  employment  and  an  incident 
thereto,  as  obtaining  a  drink  of  water,  had 
been  injured  by  foul  water  which  he.  might 
have  lK»en  expected  to  drink,  or  by  some 
poisonous  liquid  placed  at  a  point  where 
it  might  reasonably  be  mistaken  for  drink- 
ing water. 

We  think  that  the  order  should  be  re- 
versed, and  the  claim  dismissed,  with  costs 
against  the  Commission. 

Wlllard  Rartlett,  Ch.  J.,  and  Clia^e. 
Cuddetmok.  Ilogaii,  Curdozo,  and 
Pound,  J  J.,  concur. 
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HANS  H.  KOLOEN,  Appt., 
v, 

PTTiOT  AlOUXD  TOWNSHIP  et  al.,  Respts. 

(—  N.  D.  —,  157  N.  W.  672.) 

lIig]iwa.Y  -—  oongTessional    grant  •*  ac- 
ceptance. 

In  order  to  constitute  an  acceptance  of  the 
congressional  grant  of  right  of  way  for  pub- 
lic highways  across  public  lands,  there  must 
be  either  user  by  the  public  for  such  a  pe- 
riod of  time  and  imder  such  conditions  as  to 
establish  a  highway  under  the  laws  of  this 
state,  or  there  must  be  some  positive  act  or 
acts  on  the  part  of  the  proper  public  au- 

Ileadnote  by  Christiansox,  J. 

Note.  —  As  to  necessity  and  suHiciency  of 
acceptance  of  grant  of  right  of  way  over 
public  land  for  public  liighway,  see  annota- 
tion following  this  case,  post,  355. 

L.n.\.ini:A.^ 


thorities   clearly   manifesting  an   intent  to 
accept  such  grant  with  respect  to  the  par- 
ticular highway  in  question. 
For  other  voHeSt  see  JiightraySf  J.  a,  in  Dig, 

(March  20,  1016.) 

A  PPEAL  by  plaintiff  from  a  judgment  of 
IV.  the  District  Court  for  Griggs  County, 
in  defendants'  favor,  in  an  action  brought 
to  enjoin  them  from  grading  and  otherwise 
exercising  dominion  over  a  strip  of  land 
which  defendants  claim  is  dedicated  to  use 
as  a  highway.     Reversed. 

The  facts  are  stated  in  the  opinion. 

.Messrs.  Ijcc  Combs  and  li.  S.  B. 
Ritcliie.  for  appellant : 

The  evidence  docs  not  show  an  acceptance 
of  the  grant  suflicient  to  pntillc  the  defend- 
ants to  claim  the  road. 

Schwcrdtle  v.  Placer  County,  108  Cal. 
5Sn,  41  Pac.  448:  ^^•cns  v.  Pennington  Coun- 
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ty,  2  S.  D.  1,  30  Am.  St.  Rep.  7.58,  48  X.  W. 
305;  Rolling  v.  Kmrich,  122  Wis.  134.  00 
X.  W.  464:  VValbridge  v.  Riisflell  County,  7-1 
Kan.  341,  86  Pac.  473. 

'Jliere  can  be  no  highway  lawfully  claimed 
unloi^g  there  was  a  sufllcient  dedication  and 
user  of  the  particular  tract  claimed  to  con- 
cluflively  establish  the  same. 

Red  River  &  L.  of  W.  R.  Co.  v.  Sture,  32 
Midh.  95,  20  N.  W.  229;  Wayne  v.  Caldwell, 
1  S.  D.  483,  36  Am.  St.  Rep*^  760,  47  N.  W. 
547;  Smith  v.  Nof singer,  86  Neb.  834,  126 
X.  W.  859;  Randall  v.  Rovelstad,  105  Wis. 
410,  81  N.  W.  819. 

The  proceedings  of  laying  out  and  dedi- 
cating a  public  highway  must  be  a  matter 
of  public  record,  so  that  all  may  know  of 
the  same,  and  that  the  public  rights  may 
be  clearly  defined. 

Wayne  v.  Caldwell,  1  S.  D.  483,  36  Am 
St.  Rep.  750,  47  N.  W.  547;  Woodworth  v. 
Spirit   Mound   Twp.    10   S^  D.   504,   74    N. 
W.  443. 

The  public  cannot,  by  miscellaneous  use 
of  different  trails  over  an  individual's  land, 
for  any  period  of  time,  in  that  manner  lay 
out  and  dedicate  a  highway,  especially  where 
such  land  is  wild  or  unimproved. 

Smith  V.  Nof singer,  86  Neb.  834,  126  N. 
W.  659;  Kendall-Smith  Co.  v.  Lancaster 
County,  84  Neb.  6.54,  121  N.  W.  060:  Bur- 
leigli  bounty  v.  Rhud,  23  N.  D.  362,  136 
N.  W.  1082. 

In  the  laying  out  of  highways  the  pro- 
cee<lingfl  of  the  commissioners  must  conform 
strictly  to  the  instructions  and  provisions  of 
the  statute;  and  a  failure  to  comply  with 
them  will  oust  them  of  jurisdiction,  and  the 
proceedings  will  be  null  and  void. 

Highway  Comrs.  v.  Harper,  38  111.  103; 
Highway  Comrs.  v.  People,  4  111.  App.  301; 
KvKlop  v.  Finch,  99  111.  171;  Wabaunsee 
County  V.  Muhlenbacker,  18  Kan.  129;  Peo- 
ple ex  rel.  Chubb  v.  Scio  Twp,  3  Mich.  121: 
Keen  v.  Fairview  Twp.  8  S.  D.  617,  67  X. 
W.  1151. 

.Mr.  Benjamin  Tufte  for  re6]K)ndcnt8. 

Chri9tianM>ii,  J.,  delivered  the  opinion 
of  the  court: 

llie  only  ultimate  question  presented  for 
our  determination  in  this  case  is  whether 
there  exists  a  highway  across  a  quarter  sec- 
tion of  land  in  Griggs  county,  possessed  by 
plaintiO'  under  a  contract  of  purchase  from 
the  board  of  university  and  school  lands  of 
the  state  of  North  Dakota.  The  plaintiff 
asserts  that  no  such  highway  exists,  and 
brought  this  action  to  enjoin  the  township 
officials  from  grading  the  same  and  other- 
wise exercising  dominion  over  the  strip  of 
land  which  defendants  claim  is  dedicated 
to  such  highway  use.  The  trial  court  de- 
cided in  favor  of  defendants  and  dismissed 
L.R.A.19nA. 


plaintiff's  action,  and  also  adjudged  that  a 
legal  public  highway  existed  across  said 
laud.  Plaintiff  has  api^ealed  from  this  judg- 
nient,»and  demanded  a  trial  de  novo  in  this 
court. 

I'nfortunately  litigation  of  this  character 
is  ordinarily  accompanied  by  bitter  personal 
feelings  on  the  part  of  the  litigants  and 
the  difl'erent  members  of  the  communitv  in- 
terested  in  the  outcome  of  the  litigation, 
and  usually  the  evidence  presents  a  hope* 
less  conflict.  In  this  case,  however,  there 
is  little  or  no  conflict  in  the  evidence  regard- 
ing the  material  facts,  and  the  testimony  of 
all  the  witnesses  impresses  us  with  its  ap- 
parent truthfulness.  In  the  instances 
wherein  differences  occur  in  the  testimony  of 
the  various  witnesses,  such  variation  seems 
to  l)c  due  to  the  difference  in  observation 
and  reeolle<rtion  of  the  witnesses,  rather 
than  to  any  desire  or  intention  to  testify 
falselv. 

The  land  involved  herein,  to  wit,  the  S. 
W.  i,  section  36,  township  148,  range  59, 
was  formerly  school  land,  which  was  grant* 
ed  to  the  state  of  North  Dakota  by  Con- 
gress in  the  Enabling- Act  (enacted  in  1889) 
for  the  support  of  the  common  st'hools  in 
the  state.  The  plaintiff  purchased  this 
quarter  section  of  land  from  the  state  at  a 
public  sale  held  on  December  13,  1909,  and 
since  that  time  plaintiff  has  possesaed,  and 
exercised  dominion  over,  said  tract. 

The  evidence  shows  that  in  1883  the  pub- 
lic began  to  use  and  travel  a  trail  over  the 
land  in  question.  This  trail  led  to  Coopers- 
town,  and  entered  the  tract  in  controversy 
on  the  north  boundarv  line  thereof  at  a 
point  some  rods  west  of  the  east  quarter 
line,  I'unning  thence  in  a  southeasterly  di- 
rection, intertjccting  the  east  quarter  lino 
of  such  tract  a  short  distance  north  of  the 
southeast  corner  thereof.  This  trail  wan 
designated  ui^ou  the  trial  as  trail  No.  1. 
This  trail  was  traveled  for  aliout  six  vears 
when  a  man  named  Cameron  became  pos- 
sessed of  the  quarter  lying  immediately 
south  of  the  tract  in  controversv.  Cameron 
broke  up  tliat  portion  of  his  land  crossed 
bv  trail  No.  1,  and  this  trail  was  used  no 
more.  Thereupon,  as  is  usual  in  such  cases, 
the  public  began  to  use  another  trail.  This 
trail  was  designated  upon  the  trial  as  trail 
No.  2.  This  trail  entered  the  tract  in  con- 
troversy at  the  north  boundary  line  at  or 
about  the  same  place  as  trail  No.  1,  or  some 
distance  west  thereof.  Trail  No.  2,  however, 
ran  in  a  southwesterly  direction  and 
emerged  from,  and  iaterseeted  the  soutli 
boundary  line  of,  the  tract  in  controversy  at^ 
a  distance  about  80  rods  west  of  the  point 
where  trail  No.  1  intersected  the  same  lino* 
Trail  No.  2  w^as  traveled  by  the  public  for 
abont  two- years,  when  Cameron  cortstruoted 
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a  house  on  his  land  lyinj?  south  of  the  tract 
in  controversy,  whereupon  he  stopped  travel 
upon  hie  land  over  trail  Xo.  2,  and  the  pub- 
lic thereupon  ceased  to  travel  upon  this 
trail  and  began  to  use  a  third  trail  known 
upon  the  trial  as  trail  No.  3.  Trail  So.  .*! 
branched  off  from  trail  No.  2  at  some  dis- 
tance south  of  the  north  boundary  line  of 
the  tract  in  controversy.  ( The  evidence  does 
not  disclose  the  exact  distance,  but  it  is 
apparently  about  25  or  30  rods  south  of  the 
north  boundary  line. )  Trail  No.  3,  however, 
emerged  from  the  tract  in  controversy  at 
the  southwest  corner  thereof,  or  a  distance 
of  about  80  rods  west  of  the  point  where 
trail  No.  2  emerged  from  such  tract.  Trail 
No.  3  was  traveled  for  a  period  of  about  two 
years,  when  obstructions  were  placed  in  its 
way  by  Cameron  along  the  north  line  of  his 
land,  and  the  public  again  began  to  use 
trail  No.  2,  which  was  used  for  about  six 
years,  or  until  the  spring  or  summer  of 
1900. 

One  Elof  Olson  became  the  owner  of  the 
Cameron  quarter  in  June,  1897,  and  in  1900 
he  broke  up  and  subsequently  fenced  that 
part  of  the  quarter  wlwre  it  was  crossed 
by  trail  No.  2.  Thereupon  travel  over  trail 
No.  2  across  the  Cameron  land  as  well  as 
across  the  land  in  controversy  was  wholly 
or  practically  abandoned,  and  the  public 
again  used  trail  No.  3,  and  continued  to 
use  the  same  for  about  ten  years  thereafter, 
or  up  to  some  time  in  July,  1910,  when 
plaintiff  broke  that  part  of  the  quarter  in 
controversy  crossed  bv  trail  No.  3.  Trail 
No.  3  was  thereupon  abandoned,  and  the 
public  again  began  to  travel  over  trail  No. 
2,  which  continued  to  be  traveled  until  this 
action  was  brought  in  July,  1913. 

l^pon  the  trial  the  plaintiff  offered  in  evi- 
dence the  following  plat  showing  the  ap- 
pro.ximatc  location  of  the  three  trails: 

Sac.  ^*,  T  /'^fl  N.,  R.5*r  w 


The  witnesses  are  practically  all  agree<1 
that  the  general  location,  direction,  and 
points  of  egress  of  the  trails  are  oorrectly 
shown  on  the  plat,  but  they  differ  as  to 
whether  the  plat  correctly  shows  the  point 
where  the  trail  No.  2  enters  the  tract  at  the 
north  boundary  line.  With  respect  to  this, 
plaintiff's  witnesses  claim  that  the  plat  is 
correct,  while  defendant's  witnesses  claim 
that  trail  No.  2  entered  upon  the  premises 
at  the  same  (or  practically  the  same)  point 
as  that  where  trail  No.  1  entered  the  same. 

The  laws  of  the  territory  of  Dakota,  ap- 
plicable to  the  opening  and  laying  out  of 
highways,  in  force  in  1884,  provided  as  fol- 
lows : 

"Whenever  twelve  freeholders  of  the 
county,  six  of  whom  shall  reside  in  the  im- 
mediate neighborhood,  shall  petition  the 
board  of  county  commissioners  for  the  lo- 
cation, vacation,  or  change  of  any  public 
highway,  other  than  on  section  or  quarter-^ 
section  lines,  such  board,  if  they  shall  be 
satisfied  that  notice  of  such  application  has 
been  given  by  public;,  ion  three  weeks  suc- 
cessively in  a  newspaper  published  in  the 
county,  or  by  posting  up  notices  in  three 
of  the  most  public  places  in  the  neighbor- 
hood of  such  highway,  or  change,  at  least 
twenty  days  before  the  meeting  of  the  board 
at  which  such  petition  is  to  be  presented, 
shall  appoint  three  persons  to  view  such 
highway."  Pol.  Code,  Rev.  Codes  1877,  § 
18,  chap.  29. 

''The  board  of  county  commissioners  hsL^ 
power  to  establish,  change,  and  vacate  high- 
ways upon  section  and  quarter- section  lines, 
when  the  initial  and  terminal  points,  and 
the  course  of  the  highway,  can  be  clearly 
described  without  the  appointment  of  view- 
ers, or  the  services  of  a  surveyor;  but  in 
all  other  respects  the  proceedings  therein 
shall  be  governed  by  the  provisions  of  tht^ 
preceding  subdivision  of  this  chapter,  relat- 
ing to  the  establishment,  vacation,  antl 
change  of  highways  not  on  such  lines.*' 
Pol.  Code,  Rev.  Codes  1877,  §  30,  chap.  29. 

"All  public  highways  which  have  been  or 
may  hereafter  be  used  as  such,  for  twenty 
years  or  more,  shall  be  deemed  public  high- 
ways." Pol.  Code,  Rev.  Codes  1877,  §  37, 
chap.  29. 

"All  public  roads  and  highways  within 
this  territory  which  have  been  open  and  in 
use  as  such,  and  included  in  a  road  district 
in  tlie  town  in  which  the  same  are  respec- 
tively situated  during  twenty  years  next 
preceding  the  time  when  this  act  shall  take 
effect,  are  hereby  declared  to  be  public  roads 
or  highways  and  confirmed  and  established 
as  such  whether  the  same  have  been  lawful- 
ly laid  out,  established  and  opened  or  not.'* 
Laws  1883,  §  1,  subsec.  2,  chap.  112. 
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See  also  Walcott  Twp.  t.  Skauge,  6  N. 
D.  382,  389,  71  N.  W.  544. 

It  is  conceded  that  the  land  in  controversy 
was  not  within  the  limits  of  any  organized 
township,  and  that  the  proceedings  to  es- 
tablish a  highway  over  tlie  same  would  nec- 
essarily have  to  be  brought  before  the  coun- 
ty commissioners. 

Under  the  laws  of  the  territory  of  Dakota 
in  force  in  1884,  public  highways  might  be- 
come established  in  such  territory  in  any 
one  of  the  following  ways:  (1)  Section 
lines,  whether  traveled  or  not,  were  already 
highways  by  virtue  of  legislative  declara- 
tion, and  might  be  traveled  and  subjected 
to  such  use  as  far  as  practicable.  Pol.  Code 
1877,  §  1,  chap.  29.  (2)  Eoads,  other  than 
on  section  or  quarter  lines,  could  be  estab- 
lished by  the  board  of  county  commissioners, 
upon  a  petition  signed  by  twelve  freeholders 
of  the  county,  six  of  whom  resided  in  the 
immediate  neighborhood  of  the  proposed 
road.  (3)  Hoads  might  be  created  by  user 
for  a  period  of  twenty  years. 

It  is  undisputed  that  the  proceedings  pre- 
scribed by  §  18,  chap.  29,  Pol.  Code  1877, 
were  not  had.  It  is  undisputed  that  no  peti- 
tion was  ever  filed  with,  or  presented  to, 
the  county  commissioners,  asking  for  the 
location  of  the  highway  in  controversy,  and 
that  no  notice  of  the  presentation  of  a  peti- 
tion or  application  was  ever  published  or 
posted.  The  undisputed  evidence  shows 
that  the  county  and  township  road  ofBcers 
never  exercised  or  attempted  to  exercise 
any  control  over  any  part  of  the  road  so 
surveyed  by  Ulland  and  acted  upon  by  the 
county  commissioners  of  Griggs  county,  but 
that  the  whole  of  the  proposed  highway  was, 
with  the  single  exception  of  the  trail  lead- 
ing over  the  land  in  controversy,  abandoned; 
that  about  1891  Cameron  obstructed  and 
stopped  travel  upon  such  alleged  highway 
across  the  premises  lying  immediately  south 
of  the  land  in  controversy,  and  thereby 
stopped  travel  thereover  for  a  period  of 
about  two  years;  and  that  in  1900,  Olson, 
the  then  owner,  broke  and  subsequently 
fenced  the  land  lying  immediately  south  of 
the  tract  in  controversy  and  thereby  stopped 
travel  over  such  proposed  highway  across 
the  so-called  Cameron  land,  and  that  the 
proposed  highway  as  surveyed  across  such 
land  lias  never  since  been  traveled;  and 
upon  the  trial  of  this  action  the  township 
officers  disclaimed  any  intent  of  claiming 
a  highAvay  across  the  Cameron  land.  The 
undisputed  testimony  further  shows  that  no 
work  or  repair  of  any  kind  was  ever  per- 
formed on  such  alleged  road  at  any  time  or 
at  any  place  on  the  land  in  controversy. 

It  is  conceded  by  respondent  that  the  de- 
cision of  this  court  in  Burleigh  County  v. 
Rhud,  23  N.  D.  362,  136  N.  W.  1082,  is  de- 
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cisive  of  the  fact  that  the  public  user  of 
the  trails  over  the  land  in  controversy 
did  not  create  a  highway  by  prescription. 
But  respondent's  counsel  claims,  and  tb<> 
trial  court  found,  that  Congress  granted  a 
highway  over  said  premises,  and  that  the 
county  commissioners  of  Griggs  coimty  ac- 
cepted such  grant  and  thereby  created  such 
highway.  Respondents  rest  this  claim  upon 
certain  evidence  showing  that  one  Ulland, 
the  county  surveyor  of  Griggs  county,  in 
the  spring  of  1884,  at  the  request  of  the 
county  clerk  or  one  of  the  county  commls- 
sioners  of  Griggs  county,  made  a  proposed 
survey  of  a  proposed  road  commencing  at 
or  near  the  northeast  corner  of  section  1, 
township  148,  range  59,  running  thence  a 
distance  of  some  15  or  20  miles,  and  termi- 
nating at  or  near  Cooperstown;  that  the 
proposed  road  shown  in  this  survey  ran 
across  the  quarter  section  in  controversy  in 
approximately  the  same  place  occupied  by 
trail  No.  2;  and  that  the  records  of  the 
county  clerk  of  Griggs  county  show  that  on 
April  11,  1884,  the  county  commissioners  of 
that  county  appointed  three  viewers  to 
view  such  proposed  highway;  that  on  May 
19,  1884,  the  report  of  the  viewers  was  ac- 
cepted and  three  reviewers  of  such  proposed 
road  selected  by  the  county  commissioners, 
and  that  the  report  of  such  reviewers  was 
"received,  and,  on  motion,  opened." 

The  grant  upon  which  respondents  rely 
is  the  following  law  enacted  by  Congress 
in  1866:  "The  right  of  way  for  construction 
of  highways  over  public  lands,  not  reserved 
for  public  uses,  is  hereby  granted."  U.  S. 
Rev.  Stat.  §  2477,  Comp.  Stat.  1913,  §  4919. 

The  Federal  grant  was  accepted  by  the 
legislative  assembly  of  the  territory  of 
Dakota  in  1871,  by  an  enactment  which  pro- 
vided: "That  hereafter  all  section  lines  in 
this  territory  shall  be  and  are  hereby  de- 
clared public  highways  as  far  as  practica- 
ble."   Laws  1870-71,  chap.  33. 

That  provision  has  remained  in  force  in 
the  territory  and  state  since  its  enactment. 
See  Wenberg  v.  Gibbs  Twp.  31  N.  D.  46,  153 
N.  W.  440. 

The  establishment  of  a  system  of  high- 
ways is  not  altogether  a  matter  of  local 
concern  or  interest,  but  is  a  matter  which 
concerns  and  affects  in  a  measure  the  state 
as  a  whole.  The  legislature,  in  its  accept- 
ance of  the  congressional  grant,  recogni/.ed 
this  fact,  and,  as  a  matter  of  governmental 
policy,  established  a  system  of  highways  to 
be  constructed  as  far  as  practicable  along 
the  various  section  lines.  In  construing 
the  statutory  provisions  enacted  by  the  ter- 
ritorial legislature,  in  the  case  of  Lawrence 
V.  Ewert,  21  S.  D.  580,  114  N.  W.  709,  the 
supreme  court  of  our  sister  state  said: 

"It  will  be  observed  that  by  the  act  of 
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1871  the  lawmaking  power  has  clearly  ex- 
pressed its  intention  in  language  susceptible 
of  but  one  construction.  The  expression,  *all 
section  lines  shall  be  and  are  hereby  de- 
clared public  highways  as  far  as  practica- 
ble,' was  evidently  intended  to  make  every 
section  line  in  the  then  territory  and  now 
state  a  highway  over  which  the  people  of 
the  state  would  have  an  easement  and  right 
of  way  subject  to  the  qualifications  therein 
contained  for  the  purpose  of  passing  from 
one  section  of  the  state  to  another.  De- 
claring section  lines  'public  highways'  means 
that  they  are  roads  which  every  citizen  has 
a  right  to  use.  .  .  .  The  leigslature  evi- 
dently intended  that  the  term  'highway,'  as 
used  in  the  law  of  1871,  should  have  the 
ordinary  meaning,  and  that  section  lines 
throughout  the  territory  as  far  as  practi- 
cable, and  not  interfering  with  the  then- 
existing  highways  in  the  settled  portions  of 
the  territory,  should  be  open  to  the  use  of 
the  public,  and  no  action  of  boards  of  coun- 
ty commissioners  or  supervisors  of  town- 
ships is  required  to  establish  or  open  such 
highways  as  are  practicable  on  section  lines. 
The  highways  so  established  by  the  legis- 
lative authorities  cannot  lawfully  be  ob- 
structed by  private  citizens  until  changed  or 
vacated    in   the   manner   provided   by   law. 
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'Appellants  attach  much  importance  to 
the  clause,  'as  far  as  practicable;'  but  it  is 
quite  evident  that  the  only  purpose  of  that 
qualification  was  to  relieve  the  counties 
from  the  expenditure  of  money  in  the  open- 
ing of  highways  not  practicable  without 
such  expenditure,  and  do  not  limit  or  quali- 
fy the  general  language  of  the  section, 
providing  that  'all  section  lines  shall  be 
and  are  hereby  declared  public  highways,' 
as  applicable  to  section  lines  which  could 
be  used  as  such  highways  without  any  addi- 
tional expenditure  of  money  or  labor  there- 


it 


on. 

In  discussing  the  effect  of  the  congres- 
sional grant  and  what  is  essential  to  con- 
stitute a  sufficient  acceptance  thereof  the 
supreme  court  of  Washington,  in  Vogler  y. 
Anderson,  46  Wash.  202,  9  L.R.A.(N.S.) 
1223,  123  Am.  St.  Rep.  932,  89  Pac.  551, 
said:  "The  grant  is  for  a  right  of  way  to 
establish  a  public  highway,  and  a  public 
highway  must  be  established  in  some  of  the 
ways  provided  by  statute  before  the  grant 
takes  effect.  If  the  road  is  established  un- 
der the  statute  providing  for  their  establish- 
ment by  the  board  of  county  commissioners, 
it  takes  effect  when  the  commissioners  law- 
fully established  the  road;  but,  if  the  road 
is  established  by  adverse  user,  it  takes  effect 
when  the  adverse  user  ripens  into  a  right 
by  prescription. 

We  are  not  called  upon  in  this  case,  how- 
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ever,  to  determine  whether  the  language- 
used  by  the  Washington  court  should  be 
literally  adopted  as  the  rule  in  this  state. 
I  But  in  80  far  as  it  holds  that  "if  the  road 
is  established  by  adverse  user,  it  takes  effect 
when  the  adverse  user  ripens  into  a  right  by 
prescription,"  it  is  in  harmony  with  the  law 
announced  by  this  court  in  Burleigh  Coun- 
ty V.  Rhud,  23  N.  D.  362,  136  N.  W.  1082. 
As  already  stated,  it  is  conceded  that,  in  the 
case  at  bar,  the  adverse  user  had  not 
ripened  into,  or  resulted  in  the  establish- 
ment of,  a  highway  by  prescription.  The 
authorities  seem  agreed  that  there  can  be 
no  acceptance  of  the  congressional  grant  bj^ 
public  user  alone,  unless  such  user  continues 
for  a  length  of  time  sufficient  to  ripen  into 
a  right  by  prescription,  as  defined  by  the 
laws  of  the  state  or  territory  where  such 
highway  is  located.  The  authorities  also- 
seem  agreed  that  in  all  other  cases  accept- 
ance of  the  Federal  grant  must  be  by  some 
positive  act  on  the  part  of  the  public  au- 
thorities authorized  to  establish  and  main- 
tain highways,  showing  a  clear  intent  on 
the  part  of  such  authorities  as  agents  for 
the  public  to  accept  the  grant.  See  Vogler 
v.  Anderson,  supra;  Smith  v.  Nof singer,  86 
Neb.  834,  12(5  N.  W.  659;  Wallowa  County 
V.  Wade,  43  Or.  253,  72  Pac.  793,  and  au- 
thorities cited  in  these  cases.  See  also  Keen 
V.  Fairview  Twp.  8  S.  D.  558,  67  X.  W. 
623;  Wayne  v.  Caldwell,  1  S.  D.  483,  36^ 
Am.  St.  Rep.  750,  47  N.  W.  547 ;  Meek  v. 
Meade  County,  12  S.  D.  162,  80  N.  W.  182 ; 
Shanline  v.  Wiltsie,  70  Kan.  177,  78  Pac. 
436,  3  Ann.  Cas.  140;  Smith  v.  Smythe,  19T 
N.  Y.  457,  35  L.R.A.(N.S.)  624,  90  N.  E. 
1121;  Randall  v.  Rovelstad,  105  Wis.  410, 
81  N.  W.  819. 

In  this  case  we  are  convinced  that  no  such 
acceptance  has  been  shown.  The  mere  fact 
that  the  county  surveyor  made  a  proposed 
survey  of  a  proposed  highway,  and  that 
subsequently  tiie  county  commissioners  ap- 
pointed viewers  and  reviewers  of  such  high- 
way, and  accepted  their  reports,  when  taken 
in  connection  with  the  undisputed  facts 
that  shortly  thereafter  the  authorities  per- 
mitted Cameron  and  other  owners  of  land 
crossed  by  the  alleged  highway  to  obstruct 
the  same;  that  such  obstructions  resulted 
in  a  repeated  change  to  widely  divergent 
routes  of  travel  over  the  land  in  con- 
troversy; that  the  public  officers  never  exer- 
cised or  sought  to  exercise  dominion  or  con- 
trol over  the  alleged  highway,  even  across 
the  land  in  controversy,  and  never  caused 
any  labor  to  be  performed  either  in  the  con- 
struction or  repair  thereof,  although  labor 
was  performed  on  the  highway  on  the  town- 
ship line  adjacent  thereto;  that  the  entire 
proposed  highway,  as  surveyed  by  Ulland, 
some  15  miles  and  over  in  length  (with  the 
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single  exception  of  the  routes  traveled  over 
the  land  in  controversy) ,  has  long  since  been 
wholly  abandoned, — in  our  opinion,  fails  to 
show  any  acceptance  of  a  right  of  way  for, 
or  the  establishment  of,  a  highway  over  the 
land  in  controversy.  If  the  public  authori- 
ties believed  that  they  had  established  the 
proposed  highway  surveyed  by  Ulland,  it  is 
difiicult  to  understand  how  Cameron  and 
others  could  be  permitted  with  impunity  to 


intentionally  obstruct  the  same  and  prevent 
all  travel  thereover. 

We  have  reached  the  conclusion  that  a 
highway  wa9  not  established  over  the  land 
in  controversy.  The  judgment  is  therefore 
reversed,  and  the  cause  remanded,  with  di- 
rections that  judgment  be  entered  in  con- 
formity with  the  views  expressed  in  this 
opinion. 


Annocaiion— Necessity  and  sufficiency  of  acceptance  of  grant  of  right  of 

way  over  public  land  for  public  highway. 


As  to  effect  of  limited  use  of  way  by 
the  public  as  an  acceptance  of  dedica- 
tion, see  note  to  Phillips  v.  Stamford, 
22  LJl.A.(N.S.)  1114. 

As  to  dedication  and  acceptance  of 
street  so  as  to  make  municipality  liable 
for  defects  or  obstmetions  therein,  see 
subd.  VII.  d,  p.  568,  of  note  to  Elam  v. 
Mt.   Sterling,   20   L.R.A.(N.S.)   613. 

As  to  assessment  or  nonassessment  of 
property  as  affecting  its  dedication  or 
acceptance  for  public  use,  see  note  to 
Ramstad  v.  Carr,  L.R.A.1916B,  1175. 

And  as  to  establishment  of  highways 
over  public  land  subsequent  to  entry 
thereon  by  one  who  has  not  perfected 
his  title,  see  note  to  McAllister  v.  Okan- 
ogan County,  24  L.R.A.(N.S.)  764. 

Cases  dealing  with  railroad  rights  of 
way  across  public  lands  are  not  included 
in  the  present  note.  See,  however,  cases 
cited  in  the  last  preceding  note,  to  the 
effect  that  a  railroad  is  a  highway  with- 
in the  meaning  of  the  congressional 
grant  of  the  right  of  way  for  the  con- 
struction of  highways  over  public  land. 

The  present  note  is  concerned  princi- 
pally with  the  construction  and  effect  of 
the  Act  of  Congress  of  1866  (U.  S.  Rev. 
Stat.  §  2477,  Comp.  Stat.  1913,  §  4919), 
which  provides  that  '^the  right  of  way 
for  the  construction  of  highways  over 
public  lands,  not  reserved  for  public 
uses,  is  hereby  gn*ai2ted."  This  is  the 
statute  referred  to  when  the  term  '^con- 
gressional grant''  is  used  in  the  note. 

It  should  be  observed  that  the  cases  in 
the  present  note  deal  with  the  question 
of  the  necessity  and  sufficiency  of  ac- 
ceptance of  the  eongressional  grant  as 
against  adverse  claimants;  that  is,  as 
against  persons  who  claim  to  have  ac- 
quired rights  to  the  land  under  title  de- 
rived from  the  government;  and  that  in 
none  of  the  eases  is  the  question  pre- 
sented as  to  the  necessity  and  sufficiency 
of  an  acceptance  for  the  purpose  of  de- 
termining hability  for  injuries  sustained 

on  the  alleged  highway. 
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Although  there  is  some  confusion  in 
the  opinions  regarding  the  matter,  the 
weight  of  authority  supports  the  con- 
clusion reached  in  Koloen  v.  Pilot 
Mound  Twp.  ante,  350,  that,  in  order  to 
constitute  an  acceptance  of  the  congres- 
sional grant  of  the  right  of  way  for  pub- 
lic highways  across  public  lands,  there 
must  be  either  user  by  the  public  for 
such  a  period  of  time  and  under  such 
conditions  as  to  establish  a  highway  un- 
der the  laws  of  the  state,  or  there  must 
be  some  positive  act  or  acts  on  the  part 
of  the  proper  public  authorities,  clearly 
manifesting  an  intent  to  accept  such 
grant  with  respect  to  the  particular 
highway  in  question. 

Before  proceeding  to  consider  specific- 
ally what  will  constitute  an  accept- 
ance of  the  congressional  grant  above  re- 
ferred to,  it  seems  proper  to  state  some 
observations  by  the  courts  as  to  the  pur- 
pose and  nature  of  the  grant ;  because  on 
these  considerations  depend  the  neces- 
sity and  sufficiency  of  an  acceptance. 

"The  object  of  the  grant,"  it  was  said 
in  Wells  v.  Pennington  County  (1891)  2 
S.  D.  1,  39  Am,  St.  Rep.  768,  48  N.  W, 
306,  "was  to  enable  the  citizens  and  resi- 
dents of  the  states  and  territories 
where  public  lands  belonging  to  the 
United  States  were  situated  to  build  and 
construct  such  highways  across  the  pub- 
lic domain  as  the  exigencies  of  their  lo- 
calities might  require,  without  making 
themselves  liable  as  trespassers.  And 
when  the  location  of  the  highway  and 
roads  was  made  by  competent  authority 
or  by  public  use,  the  dedication  took  ef- 
fect by  relation  as  of  the  date  of  the  act ; 
the  act  having  the  same  operation  upon 
the  lines  of  the  road  as  if  specifically  de- 
scribed in  it.  .  .  .  The  parties  to  a 
dedication  are  the  owners  and  the  pub- 
lic; and  it  must  be  remembered  that  the 
public  is  an  ever-existing  grantee,  cap- 
able of  taking  dedications  for  public 
uses,  and  its  interests  are  a  sufficient 
consideration  to  support  them.     •    ,    • 
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It  may,  howevtr,  be  admitted  that  the 
right  acquired  by  the  territory  or  the 
public  was  necessarily  imperfect  until 
the  land  accepted  for  highways  was  sur- 
veyed, and  capable  of  identification;  but 
when  the  land  was  surveyed,  and  the  va- 
rious section  lines  were  designated  to  be 
public  highways  as  far  as  practicable, 
the  right  of  the  territory  attached  to 
them  for  that  purpose,  and  took  effect 
as  of  the  date  of  the  territorial  law" 
(the  grant  having,  in  this  instance,  been 
accepted,  as  to  section  lines,  by  a  terri- 
torial statute). 

Regarding  the  congressional  grant,  it 
was  said  in  Wallowa  County  v.  Wade 
(1903)  43  Or.  253,  72  Pac.  793:  "The 
act  of  Congress  is  more  than  a  mere  gen- 
eral offer  to  the  public,  being  in  effect  a 
dedication  of  the  land,  which  becomes 
operative  and  relates  back  to  the  date  of 
the  act  whenever  the  public,  either  by 
user  or  by  some  appropriate  act  of  the 
highway  authorities,  affirmatively  mani- 
fests an  intention  to  use  a  certain  defin- 
ite portion  of  the  public  land  as  a  high- 
way. The  right  is  necessarily  indefinite, 
and,  in  a  sense,  floating,  and  liable  to  be 
extinguished  by  a  sale  or  disposition  of 
the  land  until  the  highway  is  surveyed 
and  marked  on  the  ground,  or  in  some 
other  way  identified  or  designated;  but 
when  the  public  authorities  lay  out  and 
locate  a  road  over  public  land  of  the 
United  States  by  surveying  and  marking 
it  on  the  ground,  or  by  sonif  legislative 
act,  or  when  it  is  shown  by  user,  the 
right  becomes  complete,  and  an  inten- 
tion to  accept  the  dedication  is  mani- 
fested, and  subsequent  settlers  on  the 
land  take  subject  to  the  easement.  .  .  . 
The  act  of  Congress  already  referred  to 
does  not  make  any  distinction  as  to  the 
methods  recognized  by  law  for  the  ease- 
ment of  a  highway.  It  is  an  unequivocal 
grant  of  right  of  way  for  hicrhways  over 
public  lands,  without  any  limitation  as 
to  the  method  for  their  establishment, 
and  hence  a  highway  may  be  established 
across  or  upon  such  public  lands  in  any 
of  the  ways  recognized  by  the  law  of  the 
state  in  which  such  lands  are  located." 

The  last  proposition,  that  a  highway 
may  be  established  under  the  grant  on 
public  land  in  any  of  the  ways  recog- 
nized by  the  laws  of  the  state  in  which 
the  lands  are  located,  appears  to  be  gen- 
erally recognized  in  the  cases  cited  in 
the  present  note,  with  the  exception  of 
an  Alabama  case  noted  below.  For  in- 
stance, this  doctrine  was  expresslv  rec- 
ofrnv/.ed  in  Smith  v.  Mitchell  (1899)  21 
Wash.  536,  75  Am.  St.  Rep.  858,  58  Pac. 

667,  the  act  of  Congress  being  said  to 
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be  an  unequivocal  grant  of  the  right  of 
way  for  highways  over  public  lands, 
without  limitation  as  to  the  method  for 
their  establishment. 

And  in  Butte  v.  Mikosowitz  (1909)  39 
Mont.  350,  102  Pac.  593,  it  was  said  that 
the  method  by  which  the  highway  is  to 
be  established  is  not  specified  in  the  con- 
gressional grant,  and  it  must  therefore 
be  held  that  Congress  intended  that  any 
act  by  which  the  public  might  acquire  a 
public  road  over  private  property,  other 
than  by  purchase,  would  be  sufficient  to 
constitute  an  acceptance  of  the  grant  or 
dedication. 

The  congressional  grant  should  not, 
however,  be  construed  as  granting  rights 
of  way  for  public  highways  and  estab- 
lishing such  highways  contrary  to  the 
laws  of  the  state  in  which  the  lands  af- 
fected are  located.  Tucson  Consol.  Cop- 
per Co.  V.  Reese  (1909)  12  Ariz.  228,  100 
Pac.  777. 

And  the  offer  or  dedication  of  lands 
for  highways  in  the  congressional  grant 
will  not  become  effective  by  acceptance 
unless  the  acceptance  is  such  as  would 
establish  a  public  highway  under  the 
laws  of  the  state.  Stofferan  v.  Okano- 
gan County  (1913)  76  Wash.  265,  136 
Pac.  484. 

Under  the  above  rules,  it  seems  clear 
that  there  may  be  an  acceptance  of  the 
congressional  grant,  before  adverse  in- 
terests have  attached,  by  an  act  of  the 
stale  legislature  expressly  or  impliedly 
accepting  the  grant,  by  the  action  of  the 
proper  public  authorities  in  establishing 
highways  uuder  the  state  laws,  or  by  a 
public  user,  if  the  laws  of  the  state  per- 
mit the  establishment  of  public  high- 
ways in   this  manner. 

Aoceptanoe  by  statute. 

The  proposition  that  the  congres- 
sional grant  may  be  accepted  by  an  act 
of  the  state  legislature  is  supported  by  a 
number  of  cases.  Thus,  it  has  been  held 
that  a  subsequent  act  of  the  state  or  ter- 
ritorial legislature,  declaring  all  section 
lines  within  the  state  or  territory,  or 
within  a  particular  county,  to  be  public 
highways,  is  an  acceptance  of  the  grant. 
Tholl  V.  Koles  (1902)  66  Kan.  802,  70 
Pac.  881;  Walbridge  v.  Russell  County 
(1906)  74  Kan.  341,  86  Pac.  473;  Wells 
V.  Pennington  County  (1891)  2  S.  D.  1, 
39  Am.  St.  Rep.  758,  48  N.  W.  305; 
Smith  V.  Pennington  County  (1891)  2 
S.  D.  14,  48  N.  W.  309;  Keen  v.  Fair- 
view  Twp.  (1896)  8  S.  D.  558,  67  N.  W. 
623;  Riverside  Twp.  v.  Newton  (1898) 
11  S.  D.  120,  75  N.  W.  899;  Great  Nor- 
thern R.  Co.  V.  Viborg  (1903)  17  S.  D. 
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374,  97  N.  W.  6;  Lawrence  v.  Ewert 
(1908)  21  S.  D.  580,  114  N.  W.  709. 

That  the  Act  of  1871,  enacted  by  the 
territorial  legislature  of  Dakota,  declar- 
ing all  section  lines  to  be  public  high- 
ways as  far  as  practicable,  constituted 
an  acceptance  of  the  congressional  grant 
of  the  right  of  way  for  the  construction 
of  highways  over  public  lands,  is  appar- 
ently assumed  in  such  cases  as  Wen  berg 
V.  Gibbs  Twp.  (1915)  31  N.  D.  46,  153 
N.  W.  440,  where  it  was  held  that  the 
Northern  Pac  R.  Company,  whose  plat 
of  definite  location  was  not  filed  until 
1873,  took  the  land  granted  to  it  by  the 
Act  of  Congress  of  1864,  subject  to  the 
highway  so  established. 

In  Tholl  V.  Koles  (Kan.)  supra,  it  was 
said:  ''The  congressional  Act  of  1866, 
as  will  be  observed^  is  in  language  a 
present  and  absolute  grant,  and  the  Kan- 
sas enactment  of  1867  is  a  positive  and 
unqualified  declaration  establishing 
highways  on  all  section  lines.  .  .  . 
The  general  government,  in  effect,  made 
a  standing  proposal, — a  present  grant  of 
any  portion  of  its  pubUe  land  not  re- 
served for  public  purposes  for  highways, 
— and  the  state  accepted  the  proposal 
and  grant  by  establishing  highways  and 
fixing  their  location  over  public  lands. 
.  .  .  The  act  of  the  legislature  did  not 
specifically  refer  to  the  congressional 
grants,  nor  declare  in  terms  that  it  con- 
stituted an  acceptance,  but  we  cannot  as- 
sume that  the  legislature  was  ignorant  of 
the  grant,  or  unwilling  to  accept  it  in  be- 
half of  the  state  for  highways.  The  law 
of  Congress  giving  a  right  of  way  for 
public  purposes  over  the  public  lands 
.  .  .  was  in  force  when  the  legisla- 
ture acted,  and  it  was  competent  for  it 
to  take  advantage  of  that  law,  and  the 
general  terms  employed  by  it  are  suf- 
ficiently broad  and  inclusive  to  consti- 
tute an  acceptance." 

It  was  held  in  Riverside  Twp.  v.  New- 
ton (S.  D.)  supra,  that  the  act  of  Con- 
gress of  1861,  under  which  the  territory 
of  Dakota  was  organized,  providing 
that  when  the  land  in  the  territory 
should  be  surveyed,  sections  numbered 
16  and  36  in  each  township  should  be 
reserved  for  school  purposes,  did  not  re- 
serve these  sections  for  public  use  with- 
in the  meaning  of  the  congressional 
grant;  and  the  state  statute  declaring  all 
section  lines  to  be  public  highway  was, 
therefore,  held  applicable  to  these  school 
land  sections,  and  one  who  purchased 
school  land  from  the  state  after  the  ac- 
ceptance was  held  to  take  it  subject  to 
the  right  to  open  a  public  highway  on  a 
section  line  along  his  land  without  com- 
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pensation.  (See  also  Peterson  v.  Baker 
(1905)  39  Wash.  275,  81  Pac,  681. 

In  Wells  V.  Pennington  County  (S.  D.) 
supra,  the  court  overruled  the  contention 
that  the  territorial  statute  declaring  all 
section  lines  to  be  public  highways,  as 
far  as  practicable,  could  not  be  consid- 
ered an  acceptance  of  the  congressional 
grant,  because  the  territory  was  not 
clothed  with  autliority  to  construct  high- 
ways, and  the  grant  was  in  the  nature  of 
a  general  offer  which  became  operative 
only  when  its  terms  were  complied  with 
by  such  municipalities  as  were  author- 
ized by  law  to  construct  public  highways. 
It  was  said:  ''The  congressional  act 
does  not  imply  in  its  grant  that  the  gran- 
tee shall  be  constructor  of  the  highway. 
It  grants  the  right  of  way  only.  It  does 
not  say  how  or  by  whom  they  may  be 
constructed.  The  right  to  construct 
highways  over  the  public  land  is  what  is 
given  and  granted,  and  that  right  is  not 
restricted  by  the  manner  or  mode  of 
construction.  The  territorial  law  located 
the  highways  upon  all  public  lands  upon 
the  section  lines,  and  this  public  grant  or 
dedication  was  so  accepted,  and  became 
valid  as  against  the  government,  and 
therefore  valid  as  against  a  subsequent 
grantee,  who  must  take  the  land  subject 
to  this  right." 

In  the  above  cases,  in  which  the  ques- 
tion arose  as  to  the  effect  of  the  state 
statute  as  an  acceptance  of  the  congres- 
sional grant,  the  claimant  of  the  land 
taken  for  highways  had  entered  on  the 
public  land,  or  claimed  under  an  entry 
made  after  the  passage  of  the  state  law, 
and  it  was  held  that  he  took  subject  to 
the  easement  so  established,  and  that  a 
highway  on  a  section  line  along  or 
through  his  land  could  be  opened  with- 
out payment  of  compensation.  Thus,  in 
Wells  v.  Pennington  County  (S.  D.)  su- 
pra, it  was  said  that  the  congressional 
grant  and  the  territorial  law  declaring 
all  section  lines,  as  far  as  practicable,  to 
be  public  highways,  and  designating 
such  highways  to  be  66  feet  wide,  were 
notice  to  all  persons  filing  on  public 
lands  subsequent  to  the  passage  of  these 
laws  that  they  took  them  subject  to  the 
right  of  way  for  highway  purposes,  if 
such  section  lines  were  found  to  be  prac- 
ticable. 

However,  under  the  Nebraska  statute 
of  1879,  considered  as  an  acceptance  of 
the  congi^essional  grant  of  the  right  of 
way  for  the  construction  of  highways 
over  public  lands,  the  right  to  recover 
damages  for  the  opening  of  public  roads 
on  section  lines  is  reserved  to  landown- 
ers.    The   statute    provides:     "Section 
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lines  are  hereby  declared  to  be  public 
roads  in  each  county  in  this  Btate,  and 
the  county  board  of  such  county  may, 
whenever  the  public  good  requires  it, 
open  such  roads  without  any  preliminary 
survey,  and  cause  them  to  be  worked  in 
the  same  manner  as  other  public  roads: 
provided,  that  any  damages  claimed  by 
reason  of  the  opening  of  any  such  road 
shall  be  appraised  and  allowed,  as  near- 
ly as  practicable,  in  manner  hereinbe- 
fore provided.''  Thus,  in  Scott's  Bluff 
County  V.  Tri-State  Land  Co.  (1913)  93 
Neb.  805, 142  N.  W.  296,  it  was  held  that 
one  who  obtained  title  by  homestead  en- 
try under  the  laws  of  the  United  States 
after  1879,  was,  under  the  statute,  enti- 
tled to  damages  for  the  opening  of  a 
highway  on  a  section  line  through  his 
land.  And  this  decision  was  approved 
and  followed  in  Rule  v.  Sioux  County 
(1913)  94  Neb.  736,  144  N.  W.  806.  In 
the  above  decisions,  the  court  relied  upon 
the  following  cases,  which,  among  pos- 
sibly others,  sustain  the  landowner's 
right,  under  the  statute,  to  damages  for 
the  opening  of  a  highway  on  a  section 
line  along  or  through  his  land:  Henry 
V.  Ward  (1896)  49  Neb.  392,  68  N.  W. 
518;  Barry  v.  Deloughrey  (1896)  47  Neb. 
354,  66  N.  W.  410;  Howard  v.  Clay 
County  (1898)  54  Neb.  443,  74  N.  W. 
953;  Scace  v.  Wayne  County  (1904)  72 
Neb.  162,  100  N.  W.  149 ;  Beste  v.  Cedar 
County  (1910)  87  Neb.  689,  128  N.  W. 
29.  The  word  "owner,"  as  used  in  the 
statute,  was  said  in  the  Beste  and  Rule 
Cases,  to  apply  to  all  persons  having  an 
interest  in  the  estate  taken  or  damaged. 
An  acceptance  of  the  congressional 
grant  may  be  effected  by  the  subsequent 
enactment  of  a  state  statute  declaring 
all  roads  to  be  public  highways  which 
have  been  used  as  such  for  a  certain 
length  of  time;  so  that,  by  operation  of 
the  statute,  the  grant  becomes  effective 
as  to  a  highway  over  government  land, 
used  as  such  by  the  public  the  required 
length  of  time.  Thus,  in  McRose  v.  Bot- 
tyer  (1889)  81  Oal.  122,  22  Pac.  393,  the 
court  considered  a  statute  providing  that 
all  roads  used  as  such  for  five  years  shall 
be  public  highways  as  constituting  an  ac- 
ceptance by  the  state  of  the  dedication 
of  land  for  public  highways  contained  in 
the  act  of  Congress,  and  held  that  one 
who  subsequently  acquired  title  from  the 
United  States  to  the  land  over  which  a 
highway  so  established  passed;  although 
after  the  use  of  the  highway  by  the  pub- 
lic had  ceased,  took  it  subject  to  the 
easement  so  created,  if  it  had  not  been 
extinguished  under  the  state  laws. 

The   doctrine   that   the   congressional 
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grant  is  an  offer  of  dedication,  and  that 
a  subsequent  state  statute  declaring  all 
roads  in  a  particular  county  used  as 
public  highways  for  two  years  or  more 
before  its  passage  to  be  public  highways, 
is  an  acceptance  of  the  offer,  so  that  a 
road  across  public  land  meeting  the  stat- 
utory requirements  was  thereby  con- 
stituted a  public  highway,  and  the  land, 
when  it  subsequently  passed  into  private 
ownership,  was  taken  subject  to  the 
easement,  was  approved  in  Schwerdtle  v. 
Placer  County  (1895)  108  Oal.  589,  41 
Pac.  448.  But  the  court  held  that  it 
could  not  take  judicial  notice  that  the 
land  over  which  the  alleged  highway 
passed  was  a  part  of  the  public  domain 
at  the  time  of  the  acceptance,  although 
it  would  take  judicial  notice  of  the  act 
of  Congress  and  of  the  state  statute. 

So,  an  acceptance  of  the  congressional 
grant  may  be  effected  by  a  statute  subse- 
quently enacted,  providing  that  all  pub- 
lic highways  which  have  been  or  may 
thereafter  be  used  as  such  for  twenty 
years  or  more  shall  be  deemed  public 
highways.  Walcott  Twp.  v.  Skauge 
(1897)  6  N.  D.  382,  71  N.  W.  544;  Great 
Northern  R.  Co.  v.  Viborg  (1903)  17  S. 
D.  374,  97  N.  W.  6.  In  these  cases,  it 
was  held  that,  in  view  of  this  grant  and 
acceptance,  the  principle  that  adverse 
user  cannot  run  against  the  government 
was  not  applicable.  See  also,  on  the 
latter  point.  Smith  v.  Mitchell  (1899)  21 
Wash.  536,  75  Am.  St.  Rep.  858,  58  Pac. 
667,  holding  that,  under  the  congres- 
sional grant  of  land  for  public  highways, 
a  prescriptive  right  in  favor  of  the  pub- 
lic to  land  used  as  a  highway  might 
begin  before  the  occupant,  who  held  the 
land  over  which  the  highway  passed  as 
a  homestead,  had  obtained  a  patent 
therefor  from  the  United  States. 

In  Walcott  Twp.  v.  Skauge  (N.  D.) 
supra,  it  was  held  that,  in  view  of  the 
congressional  grant  and  acceptance  by 
the  state  statute,  where  the  user  of  a 
road  for  twenty  years  was  of  such  a 
nature  as  would  otherwise  establish  it 
as  a  public  highway,  the  fact  that,  dur- 
ing a  part  of  this  time,  the  land  over 
which  the  road  passed  was  a  part  of  the 
public  domain,  would  not  prevent  such 
establishment. 

It  was  held  also  in  Walcott  Twp.  v. 
Skauge  (N.  D.)  supra,  that  the  congres- 
sional grant  was  not  in  the  nature  mere- 
ly of  a  license,  revocable  at  the  pleasure 
of  the  grantor,  and  that  therefore  the 
establishment  under  the  statute  of  a 
highway  by  publie  user  could  not  be  pre- 
vented on  the  ground  that  adverse  user 


^NO.-~GRANT  FOR  HIGHWAY  OVER  PUBLIC  LAND— ACCEPTANCE.       359 


cannot  be  predicated  on  a  user  by  virtue 
of  a  license. 

Under  the  congressional  grant  and  a 
state  statute  enacted  in  1873,  declaring 
roads  laid  out  and  recorded  as  highways 
by  order  of  the  board  of  supervisors,  and 
all  roads  used  as  such  for  five  years,  to 
be  public  highways,  the  court,  in  People 
V.  Quong  Sing  (1912)  20  CaL  App.  26, 
127  Pac.  1052,  considered  that  evidence 
of  user  of  a  road  for  ten  years  prior  to 
1873  was  sufficient,  apart  from  certain 
proceedings  of  the  supervisors  in  rela- 
tion thereto,  to  establiish  the  road  as  a 
highway  across  government  land. 

An  acceptance  of  the  congressional 
grant  by  a  state  statute  declaring  all 
public  roads  and  highways,  used  as  such 
for  more  than  seven  years,  and  so  used 
at  the  time  the  statute  was  enacted, 
where  they  have  been  worked  and  main- 
tained at  the  public  expense,  to  be  law- 
ful roads  and  highways,  is  implied  in 
Peterson  v.  Baker  (1905)  39  Wash.  275, 
81  Pac.  681,  in  holding  that  a  highway 
was  established  by  the  grant  and  the 
acceptance  over  a  section  of  land  re- 
served by  the  Act  of  Congress  of  1853 
for  school  purposes  in  Washington  ter- 
ritory, such  land  not  thereby  being  re- 
served for  public  uses  within  the  mean- 
ing of  the  congressional  grant.  (See  also 
Riverside  Twp.  v.  Newton  (1898)  11  S. 
D.  120,  75  N.  W.  899.) 

Aooeptaaee  by  pnbUo  user. 

As  to  acceptance  by  user  under  stat- 
ute accepting  the  congressional  grant  as 
to  roads  in  use  for  a  certain  period,  see 
«ases  cited  above. 

It  seems  well  established  that  an  ac- 
ceptance of  the  congressional  grant  may 
be  effected  by  public  user,  if  the  laws 
of  the  state  permit  the  establishment  of 
highways  generally  by  prescription. 
Thus,  it  has  been  said  that  the  congres- 
sional grant  is  an  express  dedication  of  a 
right  of  way,  and  an  acceptance  of  the 
grant,  while  the  land  is  a  part  of  the 
public  domain,  may  be  effected  by  a  pub- 
lic user  alone,  without  any  action  on  the 
part  of  the  public  highway  authorities; 
and  when  an  acceptance  thereof  has  once 
been  made,  the  highway  is  legally  estab- 
lished, and  is  thereafter  a  public  ease- 
ment upon  land,  and  subsequent  entry- 
men  and  claimants  take  subject  to 
sudh  easement.  Montgomery  v.  Somers 
(1907)  50  Or.  259,  90  Pac.  674. 

An    acceptance   of  the   congressional 

grant  is  shown  by  evidence  of  user  for 

such  a  length  of  time  and  under  such 

conditions  as  would  establish  a  road  by 

prescription  if  the  land  over  which  it 
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I  passed  had  been  the  subject  of  private 
ownership.  Butte  v.  Mikosowitz  (1909) 
39  Mont.  350,  102  Pac.  593. 

And  in  Sprague  v.  Stead  (1914)  56 
Oolo.  538,  139  Pac.  544,  it  was  held  that 
an  acceptance  by  the  public  of  the  con- 
gressional grant  of  land  for  public  high- 
ways Mras  sufficiently  shown  where  it 
appeared  that  the  public  began  to  use 
the  road  in  question  at  a  time  when  it 
passed  over  the  public  domain,  and  con- 
tinued to  use  it  in  practically  the  same 
place  and  along  the  line  originally  estab- 
lished for  more  than  thirty  years,  with- 
out objection  from  the  plaintiff  and  his 
predecessor  in  interest,  who,  more  than 
twenty  years  before  the  trespass  in  ques- 
tion, had  obtained  a  patent  to  the  land 
over  which  the  highway  passed.  Regard- 
ing the  congressional  grant,  the  court 
said:  ''This  was  an  express  dedication 
for  a  right  of  way  for  a  road  over  the 
land  belonging  to  the  government,  not 
reserved  for  public  use.  The  acceptance 
of  such  grant  while  the  land  was  a  part 
of  the  public  domain  may  be  effected  by 
public  use.  An  appropriation  in  this 
manner  is  made  with  the  consent  of  the 
owner,  previously  given,  and,  when  con- 
fined to  a  reasonably  certain  and  definite 
line,  creates  an  easement  for  the  pur- 
poses of  a  highway,  and  subsequent  en- 
trymen  and  claimants  take  such  land 
subject  to  that  easement.  The  road  in- 
volved has  been  used  by  the  public  ever 
since  it  was  established,  without  objec- 
tion until  1910.  This  is  sufficient  to 
show  an  acceptance  by  the  public  of  the 
congressional  grant,  and  establish  that 
the  title  to  this  land  was  taken  subject 
to  the  right  of  way  for  such  roads." 

In  view  of  the  congressional  grant,  the 
doctrine  that  limitation  or  adverse  user 
will  not  run  against  the  government  has 
no  application  to  prevent  the  establish- 
ment of  a  highway  by  acceptance  of  the 
grant  by  public  user.  Walcott  Twp.  v. 
Skauge  (1897)  6  N.  D.  382,  71  N.  W. 
544;  Great  Northern  R.  Co.  v.  Viborg 
(1903)  17  S.  D.  374,  97  N.  W.  6;  Smith 
V.  Mitchell  (1899)  21  Wash.  536,  75  Am. 
St.  Rep.  858,  58  Pac.  667.  Therefore, 
such  cases  as  Smith  v.  Smith  (1885)  34 
Kan.  293,  8  Pac.  385,  decided  without 
reference  to  the  congressional  grant,  and 
holding  that  a  highway  was  not  estab- 
lished by  user  across  land  belonging  to 
the  United  States,  under  the  doctrine 
that  limitation  will  not  run  against  the  y 
government,  are  clearly  distinguishable 
from  the  cases  in  the  present  note,  deal- 
ing with  the  effect  of  the  congressional 
grant.  The  Smith  Case  has  been  dis- 
tinguished on  this  ground  in  decisions 
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by  the  same  court  in  Molynenx  v.  Grimes 
(1908)  78  Kan.  830,  98  Pac.  278,  and 
Hughes  V.  Veal  (1911)  84  Kan.  534,  114 
Pac.  1081. 

Assuming  that  in  1866,  the  land  over 
which  the  road  passed  was  a  part  of  the 
public  domain,  the  court,  in  Van  Wan- 
ning V.  Deeter  (1907)  78  Neb.  282,  110 
N.  W.  703,  held  that  there  was  sufficient 
evidence  of  the  establishment  of  the  road 
as  a  public  highway  by  dedication  and 
acceptance  under  the  congressional  grant 
of  that  date,  the  acceptance  being  shown 
by  user  by  the  public  without  objection 
during  the  preceding  thirty  years,  and 
by  work  on  the  road  by  the  public  au- 
thorities, so  that  a  title  taken  from  the 
United  States  when  the  road  was  in  use 
as  a  highway  was  subject  to  the  ease- 
ment. On  rehearing,  however,  in  (1907) 
78  Neb.  284,  112  N.  W.  902,  it  was  held 
that  the  above  assumption,  on  which  the 
decision  was  based,  that  the  land  was  a 
part  of  the  public  domain  at  the  time 
of  the  congressional  grant  in  1866,  was 
erroneous,  and  the  judgment  rendered  on 
the  hearing  of  the  case  was  set  aside, 
the  court  holding  that,  independent  of 
the  act  of  Congress,  the  user  (being  of 
wild,  uninclosed  prairie  land,  and  with- 
out the  knowledge  of  the  owner)  was 
insufficient  to  establish  a  highway  by 
prescription. 

The  decision  in  Cross  v.  State  (1906) 
147  Ala.  125,  41  So.  875,  that  the  method 
of  establishing  highways  by  public  user 
is  not  applicable  to  the  establishment  of 
highways  under  the  congressional  grant, 
does  not  appear  in  accord  with  the  other 
cases  which  have  considered  this  ques- 
tion. It  seems  that  in  that  state  the 
establishment  of  a  public  highway  by 
twenty  years'  continuous,  adverse  user 
by  the  public  is  recognized.  (See,  for 
instance,  Harper  v.  State  (1896)  109  Ala. 
66,  19  So.  901.)  Nevertheless,  in  the 
Cross  Case,  the  court,  although  saying 
that  while  the  land  in  question  was  yet 
government  land,  a  roadway  traversed 
it  which  had  been  used  by  the  people  of 
the  vicinity  for  more  than  twenty  years, 
stated  that  the  road  was  not  shown  to 
have  been  recognized  by  any  act  of  the 
county  as  a  public  highway,  and  such 
use  would  be  presumed  to  have  been 
permissive,  and  not  adverse  to  the  gov- 
ernment; also  that  the  congressional 
grant  could  not  be  construed  to  mean 
^  that  a  roadway  used  by  the  public  over 
government  land  may  become  a  public 
highway  from  mere  user  or  prescription. 

There  is  some  confusion  in  the  opin- 
ions as  to  the  length  of  the  user  by  the 

public  necessary  to  constitute  an  accept- 
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ance  of  the  Congressional  grant,  assum- 
ing that  an  acceptance  may  be  effected 
in  this  manner.  The  weight  of  author- 
ity directly  on  the  question  seems  now 
in  favor  of  the  conclusion  in  Koloen  v. 
Pilot  Mound  Twp.  ante,  350,  that  such 
user  must  continue  for  a  length  of  time 
sufficient  to  ripen  into  a  right  by  pre- 
scription, as  defined  by  the  laws  of  the 
state  or  territory  where  the  highway  is 
located. 

Thus,  it  was  held  in  Vogler  v.  Ander- 
son (1907)  46  Wash.  202,  9  L.R.A.(N.S.) 
1223,  123  Am.  St.  Rep.  932,  89  Pac.  551, 
that  the  establishment  of  a  public  high- 
way in  some  manner  provided  by  statute 
is  necessary  to  constitute  an  acceptance 
of  the  congressional  grant  of  a  right  of 
way  across  public  lands  and  perfect  the 
grant;  and  that,  therefore,  a  mere  user 
short  of  the  time  necessary  to  establish 
title  by  adverse  possession  is  not  suf- 
ficient. It  was  said  that,  ''to  hold  that 
a  lesser  period  would  suffice  in  this  state 
would  violate  the  terms  of  the  grant 
made  by  Congress.  The  grant  is  for  a 
right  of  way  to  establish  a  public  high- 
way, and  a  public  highway  must  be  es- 
tablished in  some  of  the  ways  provided 
by  statute  before  the  grant  takes  efteet." 

However,  the  doctrine  that  the  user  by 
the  public  need  not  continue  for  the 
prescriptive  period  in  order  to  constitute 
an  acceptance  of  the  congressional  grant 
is  supported  by  the  language  and  reason- 
ing of  the  court  at  least  in  several  cases. 
The  doctrine  on  which  the  cases  rest  in 
which  the  courts  have  apparently  con- 
sidered a  public  user  for  less  than  the 
prescriptive  period  sufficient  to  consti- 
tute an  acceptance  of  the  congressional 
grant  is  apparently  that  on  which  other 
cases  are  based  which  have  held  such 
user  sufficient  to  constitute  an  accept- 
ance of  a  dedication  of  a  right  of  way 
over  private  land  generally.  On  this 
point,  it  is  said  in  13  Cyc.  465,  that  "an 
offer  of  dedication,  to  bind  the  dedicator, 
need  not  be  accepted  by  the  city  or 
county,  or  other  public  authorities,  but 
may  be  accepted  by  the  general  public. 
.  .  .  Except  when  user  is  relied  on  to 
raise  a  presumption  of  dedication,  the 
duration  of  the  user  is  whollv  imma- 
terial.  It  is  not  necessary  that  such  user 
should  continue  any  definite  length  of 
time.  .  .  .  While  no  dedication  will 
be  presumed  from  user  alone,  unless  the 
user  has  been  so  long  and  so  general 
that  the  public  convenience  would  be 
materially  affected  by  its  interruption, 
no  such  requirement  applies  strictly  as 
to  the  user  which  constitutes  the  accept- 
ance of  a  dedication  otherwise  estab- 
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lished,  it  being  only  necessary  that  those 
who  would  naturally  be  expected  to  en- 
joy it  dO;  or  have  done  so,  at  their 
pleasure  and  convenience." 

In  Okanogan  County  v.  Cheetham 
(1905)  37  Wash.  682,  70  L.R.A.  1027,  80 
Pac.  262,  the  court,  in  passing  on  the 
question  of  the  length  of  time  the  user 
by  the  public  must  continue  under  the 
congressional  grant,  called  attention  to 
the  fact  that  the  question  was  not  one 
whether  there  had  been  an  establishment 
of  a  highway  by  prescription,  but  wheth- 
er there  had  been  an  acceptance  of  a 
grant  3  and  it  was  held  that  public  use 
of  a  strip  of  land  as  a  highway  for  a 
period  of  seven  years  before  the  rights 
of  a  homestead  entry  attached  to  it  is 
suilicient  acceptance  of  the  benefits  of 
the  congressional  grant,  and  that  it  is 
not  necessary  that  there  shall  have  been 
a  formal  acceptance  of  the  grant,  or  a 
user  for  the  prescriptive  period.  In  this 
case  no  public  funds  had  been  expended 
on  the  road  in  question,  and  the  Wash- 
ington statute  (cited  in  Peterson  v.  Bak- 
er (1905)  39  Wash.  275,  81  Pac.  681), 
declaring  all  public  roads  and  highways 
in  the  state,  used  as  such  for  not  less 
than  seven  years,  and  maintained  at  the 
expense  of  the  public,  to  be  lawful  roads 
and  highways,  was  apparently  inapplica- 
ble. Nevertheless,  in  Vogler  v.  Ajider- 
son  (Wash.)  supra,  in  holding  that  mere 
user  short  of  the  time  necessary  to  es- 
tablish title  by  adverse  possession  is  not 
sufficient  to  constitute  an  acceptance  of 
the  congressional  grant,  the  same  court 
distinguished  the  Cheetham  Case  as  fol- 
lows: "In  that  case  the  trial  court  de- 
cided, by  analogy  to  the  statute  of  limi- 
tations for  the  recovery  of  real  prop- 
erty, that,  in  order  to  constitute  a  way 
across  public  land,  the  user  must  have 
continued  for  a  period  of  ten  years  or 
more.  This  court  reversed  that  decision, 
holding  that  continuous  user  for  a 
period  of  seven  years  was  sufficient  to 
establish  the  way  as  a  public  highway. 
But  it  was  not  said,  or  intended-  to  be 
said,  that  a  user  for  any  lesser  period 
than  seven  years  would  be  sufficient  for 
that  purpose.  .  .  .  The  shortest  period 
allowed  by  statute  to  establish  a  high- 
"way  by  user  in  this  state  is  seven  years 
.  .  .  and  no  user,  short  of  this  period, 
can  therefore  be  held  to  be  an  acceptance 
of  the  grant  contained  in  the  act  of  Con- 
gress cited." 

In  Montgomery  v.  Somers  (1907)  50 
Or.  259,  90  Pac.  674,  the  court  instructed 
the  jury  that  "long-continued  user"  by 
the  public  is  sufficient  to  establish  an  ac- 
ceptance by  the  public  of  the  congres- 
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sional  grant,  and  that  if  they  found  that 
while  the  land  over  which  the  road  in 
question  passed  belonged  to  the  United 
States,  the  public  "for  a  long  period,  viz., 
ten  years  or  more,"  used  as  a  public  high- 
way a  definite  path  or  trail  as  a  means  of 
passage  from  one  point  to  another,  then 
the  trail  had  become  a  public  highway. 
It  was  unnecessary  to  decide  whether 
"long-continued  user"  by  the  public,  or 
user  for  ten  years  or  more,  was  necessary 
to  constitute  an  acceptance  by  the  public 
of  the  congressional  grant,  as  the  court 
construed  the  instruction  as  meaning 
merely  that  such  user  would  be  sufficient 
to  constitute  an  acceptance,  and  not  that 
it  was  essential  thereto;  and  held  that 
even  if  the  instruction  might  have  been 
construed  otherwise  by  the  jury,  it  was 
evident  that  it  had  been  properly  con- 
strued by  them,  as  a  finding  that  the 
highway  in  fact  existed  was  necessary  to 
the  verdict  rendered.  However,  the 
court  was  apparently  of  the  opinion  that 
to  constitute  an  acceptance  by  the  public 
of  the  congressional  grant,  the  public 
user  need  not  be  for  such  a  length  of 
time  as  would  establish  a  highway  by 
prescription  or  limitation. 

See  also  statement  in  Hughes  v.  Veal 
(Kan.)  infra,  to  be  the  effect  that  long- 
continued  user  is  not  necessary  to  con- 
stitute an  acceptance  of  the  congres- 
sional grant.  The  statement  is,  how- 
ever, apparently  obiter. 

In  several  cases  the  holding  that  a 
highway  across  government  land  was  not 
established  by  user  appears  to  turn  on 
the  insufficiency  of  the  user  to  establish 
a  highway  across  private  land  generally. 

Thus,  in  Rolling  v.  Emrich  (1904)  122 
Wis.  134,  99  N.  W.  464,  it  was  held  that 
a  few  months'  desultory  use  by  a  few 
persons  of  a  logging  road  or  trail 
through  the  woods  on  government  lands, 
with  no  action  by  the  public  authorities, 
would  not  constitute  an  acceptance  of 
the  offer  made  by  the  government  in  the 
grant  of  the  right  of  way  for  the  con-> 
struction  of  highways  over  public  lands. 

And,  although  it  appeared  that  one  of 
the  defendants  laid  out  a  road  over  pub- 
lic land,  and  that  he  and  a  few  others 
had  for  about  twenty  years  preceding 
used  it  occasionally  for  hauling  and  other 
purposes,  it  was  held  in  Sutton  v.  Nico- 
laisen  (1S96)  5  Oal.  Unrep.  348,  44  Pac. 
805,  that  a  finding  was  justified  that  the 
road  had  not  become  a  public  highway, 
in  view  of  the  fact  that  it  did  not  ap- 
pear that  any  road  had  ever  been  laid 
out  and  recorded  as  a  highway,  that  the 
alleged  road  was  only  from  7  to  9  feet 
wide,  and  that  it  had  never  been  worked 
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as  a  public  road.  In  regard  to  the  con-  [ 
tention  that  the  road  had  become  a  pub- 
Uc  highway  under  the  grant  of  Congress 
of  the  right  of  way  for  the  construction 
of  highways  over  the  public  lands  not 
reserved  for  public  use,  the  court  said 
this  statute  simply  granted  a  right  of 
way  for  roads,  and  the  question  whether 
a  road  had  been  so  constructed  as  to 
make  it  a  public  highway  was  one 
which  could  be  solved  only  by  consider- 
ation of  the  laws  of  the  state. 

See  also  Stofferan  v.  Okanogan 
County  (1913)  76  Wash.  265,  136  Pac. 
484. 

Aooeptance  by  user  and  acts  of  pablio 
authorities. 

In  a  number  of  cases  the  question  of 
the  sufficiency  of  the  public  user  to  con- 
stitute an  acceptance  of  the  congres- 
sional grant  has  arisen  in  connection 
with  the  question  of  the  sufficiency  of 
acts  of  the  public  authorities  in  attempt- 
ing to  establish  the  road  in  question  as  a 
public  highway.  Generally  it  seems  that 
the  user  itself  is  sufficient  in  these  cases 
to  constitute  an  acceptance;  and  the 
courts  have,  for  the  most  part,  held  the 
user,  together  with  the  acts  of  the  pub- 
lic authorities,  sufficient  to  constitute  an 
acceptance,  even  if  the  latter  in  them- 
selves were  insufficient. 

Thus,  it  was  held  in  Hughes  v.  Veal 
(1911)  84  Kan.  534,  114  Pac.  1081,  that 
the  congressional  grant  of  a  right  of  way 
for  the  construction  of  highways  over 
public  land  may  be  accepted  by  the  acts 
of  the  public  authorities  or  by  the  pub- 
lic itself,  or  by  the  concurrent  action  of 
both;  that  where  the  officers  of  the 
eounty  undertake  to  establish  a  highway, 
and  the  proceedings  taken  are  insuffi- 
cient to  meet  all  the  requirements  pre- 
scribed by  the  statutes  of  the  state  for 
establishing  highways,  but  they  cause 
the  highway  to  be  surveyed  and  located 
over  public  lands,  and  the  public  itself 
adopts  their  action  and  uses  the  road  as 
a  highway,  the  combined  acts  of  the  offi- 
cers and  the  public  are  sufficient  to  con- 
stitute an  acceptance  of  the  congres- 
sional grant.  The  court  said:  ^^In  the 
case  at  bar  we  have  not  only  the  act  of 
the  officers,  who,  acting  for  the  public, 
caused  a  road  to  be  surveyed  across  ap- 
pellant's land,  but  we  have  the  action 
of  the  public  itself  in  using  this  road, 
which  the  trial  court  found  was  a 
^clearly  marked  and  well  defined  road,' 
and  this  continued  for  more  than 
thirty-five  years  before  the  suit  was 
brought.  ...  A  long  user  by  the  pub- 
lic is  not  necessary  to  an  effectual  ac- 
L.R.AJ917A. 


ceptance  of  a  dedication  where  the  own- 
er (the  United  States  in  this  instance) 
has  given  consent  and  is  holding  out  a 
standing  offer  to  dedicate  land  for  a 
highway.  Where  there  is  consent  by  the 
owner,  the  length  of  time  of  the  public 
use  is  not  important,  for,  upon  an  ac- 
ceptance by  use,  the  rights  of  the  public 
to  an  easement  immediately  pass  and 
vest.  .  .  .  Here  the  acceptance  does 
not  rest  on  use  alone,  but  on  the  action 
of  the  officers,  who  acted  for  the  public, 
combined  with  the  use  by  the  public  it- 
self. The  steps  taken  by  the  officers  to- 
ward laying  out  the  road  are  sufficient 
evidence  of  a  purpose  to  make  a  highway 
over  appellant's  land.  It  was  viewed 
and  located  by  them,  and,  while  there 
was  an  error  in  the  plat  filed,  the  evi- 
dence of  their  action  leaves  little  doubt 
of  the  location  of  the  road.  The  public 
has  since  that  time  used  the  road,  and, 
with  very  little  deviation,  the  ti;avel  has 
been  confined  to  the  line  located  by  the 
officers.  The  use  by  the  public  was  im- 
mediate and  long  continued.  Some  work 
has  been  done  on  the  road  by  those  in 
charge  of  the  highways  in  that  locality,, 
and  everybody  appears  to  have  treated  it 
as  a  highway.  .  .  .  It  is  not  necessary 
to  rest  the  decision  on  the  user  by  the 
public  for  the  statutory  period  of  fifteen 
years,  but  it  is  placed  rather  on  the  con- 
curring acceptance  of  the  officers  and 
public  itself,  at  and  shortly  after  the  lo- 
cation of  the  road." 

And  in  Streeter  v.  Stalnaker  (1901) 
61  Neb.  205,  85  N.  W.  47,  it  was  held 
that  evidence  of  long-continued  use  by 
the  public  tends  to  show  the  establish- 
ment of  a  road  by  dedication  over  the 
public  domain;  as  does  also  the  survey- 
ing, marking  out,  platting,  and  improve- 
ment of  a  road  by  the  public  authorities. 
And  in  this  case,  where  it  appeared  that 
in  1877  a  county  board,  on  petition,  ap- 
pointed a  special  commissioner  to  inquire 
into  the  expediency  of  establishing  a 
proposed  highway  on  land  belonging  to 
the  United  States,  that  the  commissioner 
proceeded  to  survey,  plat,  and  mark  the 
road,  that  his  report  was  accepted  by 
the  board,  that  the  public  authorities  as- 
sumed control  of  the  road  and  improved 
a  part  of  it,  and  that  the  public  had  used 
the  road  for  more  than  twenty  years,  it 
was  held  that  there  was  sufficient  evi- 
dence of  an  acceptance  of  the  grant,  so 
that  the  highway  could  not  be  obstructed 
by  one  claiming  title  under  an  entry 
made  in  1894,  under  the  Timber  Culture 
Act.  The  court  said  that  the  contention 
was  for  the  establishment  of  a  public 
road  by  dedication  and  acceptance,  not 
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by  adverse  user;  that  the  act  of  Con- 
gress was  a  standing  offer  of  a  free  right 
of  way  over  the  public  domain;  that  as 
soon  as  it  was  accepted  in  an  appropri- 
ate manner  by  the  agents  of  the  public, 
or  the  public  itself,  a  highway  was  es- 
tablished; and  that,  although  the  action 
of  the  county  authorities  was  perhaps 
insufficient  to  show  the  establishment  of 
a  road  under  the  general  road  law,  it 
was  enough  to  indicate  an  acceptance  of 
the  grant. 

To  the  same  effect  is  Eldridge  v.  Col- 
lins (1905)  75  Neb.  65,  105  N.  W.  1085, 
where  the  facts  were  similar.  In  this 
case  it  appeared  that  the  road  in  ques- 
tion was  well  defined  and  in  common  use 
by  the  public  as  early  as  1859;  that  in 
1867,  the  county  surveyor  surveyed  and 
platted  the  road,  and  his  report  was 
filed  with  the  county  clerk  and  approved 
by  the  county  board ;  that  about  1872  the 
road  overseer,  acting  under  the  authority 
of  the  county  board,  constructed  a  cul- 
vert and  made  other  improvements  on 
the  road,  and  that  for  almost  fifty  years 
the  road  had  been  in  constant  use  by  the 
public.  The  court  considered  that,  un- 
der the  doctrine  of  Streeter  v.  Stalnaker 
(Neb.)  supra,  the  road  had  become  a 
public  highway  by  dedication  as  early  as 
1867,  and  could  not  be  obstructed  by 
one  claiming  under  a  patent  from  the 
government  in  1878. 

Without  examining  the  alleged  insuf- 
ficiency of  the  proceedings  to  establish 
a  highway  under  the  statute,  the  court 
in  Wallowa  County  v.  Wade  (1903)  43 
Or.  253,  72  Pac.  793,  held  that,  under  the 
congressional  grant,  there  was  sufficient 
evidence  of  an  establishment  of  the  road 
in  question  as  a  public  highway  either 
by  dedication  or  prescription  over  land 
belonging  to  the  United  States,  where  it 
appeared  that  the  road  was  traveled  by 
the  public  as  early  as  1880,  that  in  1888, 
on  petition  of  the  requisite  number  of 
householders,  after  proper  notice,  the 
county  court  appointed  viewers  and  a 
surveyor  to  locate  a  county  road  along 
the  same  route,  that  they  surveyed  and 
marked  out  a  highway  along  practically 
the  line  of  travel,  that  their  report  was 
approved  and  the  road  ordered  opened, 
and  was  thereafter  continuously  used  by 
the  public  for  thirteen  years. 

Acceptance  by  acts  of  public  officers 
alone. 

In  several  cases  the  question  has 
arisen  as  to  the  sufficiency  of  an  accept- 
ance of  the  congressional  grant  by  acts 
of  the  public  authorities  authorized  to 

establish  highways.  And  it  has  been 
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held  that  if  an  acceptance  by  this 
method  alone  is  relied  upon,  the  acts 
must  be  of  such  a  nature  as  would  estab- 
lish a  highway  over  private  land  general- 
ly under  the  laws  of  the  state ;  and  that 
if  they  are  of  this  character,  they  oon- 
stitute  a  sufficient  acceptance. 

Thus,  in  Molyneux  v.  Grimes  (1908) 
78  Kan.  830,  98  Pac.  278,  it  was  held  that 
an  order  of  a  board  of  county  commis- 
sioners, otherwise  regular,  undertaking 
to  establish  a  highway  across  public  land 
of  the  United  States,  operated  as  an  ef- 
fectual acceptance  of  the  congressional 
grant  of  the  right  of  way  for  the  con- 
struction of  highways,  and  that  one  de- 
riving title  to  such  land  through  a  settle- 
ment subsequently  made  took  it  subject 
to  the  easement  so  created.  The  court 
said  that  it  would  seem  that  the  public 
might  directly  accept  the  offer  of  Con- 
gress by  general  and  long-continued  use, 
and  that  some  decisions  were  to  that  ef- 
fect; but  that  whether  this  was  so  or  not, 
it  was  clear  that  an  effectual  acceptance 
might  be  made  by  the  officers  to  whom 
the  matter  of  establishing  highways  had 
been  committed  by  the  legislature. 

In  Stofferan  v.  Okanogan  County 
(1913)  76  Waah.  266,  136  Pac.  484,  it 
was  held  that  the  Oregon  Statute  of 
1903,  authorizing  boards  of  county  com- 
missioners to  accept  highways  as  granted 
by  the  Act  of  Congress  of  1866,  to  a 
width  of  not  less  than  30  nor  more  than 
60  feet,  was  intended  merely  as  an  au- 
thorization to  the  boards  to  avail  them- 
selves of  the  grant  by  the  establishment 
of  roads  across  lands  of  the  United 
States  not  reserved  for  public  use;  that 
the  establishment  of  a  highway  across 
such  land  must  be  in  some  manner  rec- 
ognized by  the  laws  of  the  state;  and 
that  a  resolution  of  a  board  of  county 
commissioners  expressly  accepting  the 
grant  to  the  extent  of  30  feet  on  each 
side  of  the  center  line  of  all  wagon  roads 
existing  on  land  of  the  United  States  in 
the  county,  not  reserved  for  public  use, 
was  not  such  an  acceptance  of  the  grant 
as  to  an  existing  road  as  would  give  the 
county  complete  title  from  that  date. 

And  in  Tucson  Consol.  Copper  Co.  v. 
Reese  (1909)  12  Ariz.  226,  100  Pac.  777, 
where  it  appears  that  public  highways 
could  be  established  only  by  following 
the  statutory  provisions  for  their  estab- 
lishment by  the  boards  of  supervisors  of 
the  various  counties,  and  not  by  adverse 
user  or  prescription,  it  was  held  that  a 
public  highway  across  land  of  the  United 
States  was  not  established  by  the  adop- 
tion by  the  board  of  supervisors  of  a 
'  county  of  a  resolution,  which  was  re- 
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corded  with  the  county  recorder,  ex- 
pressly accepting  the  right  of  way  for 
the  construction  of  highways  over  public 
lands  as  granted  by  the  act  of  Congress, 
as  far  as  it  related  to  a  certain  road  in 
the  county,  if  the  resolution  was  not 
adopted  on  petition  of  taxpayers,  as  re- 
quired by  statute,  or  the  location  was 
not  recorded  as  the  statute  required,  al- 
though the  road  in  question  had  been  in 
open  and  constant  use  by  the  public  for 
more  than  thirty  years. 

Miscellaneous. 

Section  10  of  the  Act  of  Congress  of 
1906  for  the  allotment  of  the  tribal  lands 
of  the  Osage  Indians  in  Oklahoma  pro- 
vides that  public  highways  of  a  certain 
width  on  each  side  of  all  section  lines  in 
the  Osage  Indian  Reservation  may  be  es- 
tablished without  compensation  therefor. 
And  it  was  held  in  Mills  v.  Glasscock 
(1910)  26  Okla.  123,  110  Pac.  377,  that 
this  act  was  accepted  by  a  territorial 
statute  in  force  at  the  time  the  act  was 
passed,  declaring  all  section  lines  in  the 
territory  to  be  public  highways,  and,  by 
§  2  of  art.  16  of  the  Constitution  of  the 
state,  providing  that  the  state  hereby  ac- 
cepts all  reservations  and  lands  for  pub- 
lic highways  made  under  any  grant, 
agreement,  or  act  of  Congress;  and  that 
highways  were  thereby  established  with- 
out additional  legislation. 

A  vote  of  a  town,  giving  the  right  to 
certain  named  persons  to  make  a  desig- 
nated road  over  the  public  land,  provided 
they  gave  a  deed  to  the  town  of  their 
own  land,  2  rods  wide,  was  held 
in  Curtiss  v.  Hoyt  (1848)  19  Conn. 
154,  48  Am.  Dec.  149,  to  grant  a 
mere  license  for  the  construction  of  the 
road  which  ceased  to  have  effect  unless  it 
was  executed  by  the  making  of  the 
road  in  a  reasonable  time  and  manner 
for  public  travel;  and  it  was  held  that 
the  license  had  expired  without  the  es- 
tablishment of  the  highway,  where,  more 
than  forty  years  after  the  vote,  the  place 
in  question  remained  substantially  in  its 
natural  state,  impassable  and  dangerous, 
although  a  slight  amount  of  work  had 
been  done  thereon,  and  the  deed  required 
by  the  vote  had  been  given. 

Among  possibly  other  cases  relating  to 
toll  roads,  see  Estes  Park  Toll  Road  Co. 
V.  Edwards  (1893)  3  Colo.  App.  74,  32 
Pac.  649,  holding  that  the  construction 
of  a  toll  road  across  land  of  the  United 
States,  subsequent  to  the  congressional 
grant  of  the  right  of  way  for  the  con- 
struction of  highways  over  public  land 
not  reserved  to  public  uses,  is  a  sufficient 

acceptance  of  the  gi'ant  to  pass  the  gov- 
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emment  title  to  the  right  of  way  and 
vest  it  in  the  grantee  permanently,  sub- 
ject to  defeasance  in  case  of  abandon- 
ment. The  question  was  whether  the 
toll  road  company  had  such  property  in 
the  right  of  way  as  was  subject  to  tax- 
ation. The  court  considered  the  case  as 
analogous  to  that  of  a  grant  to  a  rail- 
way of  a  right  of  way  across  the  public 
domain. 

As  before  indicated,  the  question 
whether  there  was  a  sufficient  acceptance 
of  the  congressional  grant  to  establish  a 
highway  has  generally  arisen  as  against 
one  claiming  under  a  title  from  the 
government  to  the  land  over  which  the 
road  passes.  In  this  connection,  the  ques- 
tion may  arise  whether  the  congres- 
sional grant  is  a  grant  in  praesenti,  tak- 
ing effect,  upon  acceptance,  as  of  the 
date  of  the  grant,  so  as  to  cut  off  inter- 
mediate interests.  This  question  in  it- 
self is  not  within  the  scojje  of  ihe  note, 
because  it  presupposes  an  acceptance, 
and  the  question  with  which  this  note  is 
concerned  is  the  necessity  and  sufficiency 
of  an  acceptance.  Nevertheless,  it  seems 
proper  to  call  attention  to  what  appears 
from  the  cases  cited  in  the  note  as  the 
better  view  of  this  question.  Although 
there  are  a  number  of  cases  expressly 
stating  that  the  grant  of  Congress  is  a 
present  grant,  and  it  has  been  distinctly 
asserted  (see,  for  instance,  Wells  v.  Pen- 
nington County  (1891)  2  S.  D.  1,  39  Am. 
St.  Rep.  758,  48  N.  W.  305),  that  when 
the  location  of  the  road  is  made  by  com- 
petent authorities  or  by  public  use,  the 
dedication  takes  effect  by  relation  as  of 
the  date  of  the  act,  it  appears  in  the 
cases  where  it  was  so  stated  that  such  a 
holding  was  not  necessary  to  the  deci- 
sion. It  seems  that,  as  against  adverse 
interests  which  have  attached  to  the  land 
over  which  the  highway  passes,  the 
rights  of  the  public,  upon  acceptance  of 
the  congressional  grant,  will  not  take 
effect  as  of  the  date  of  the  grant,  but 
only  as  of  the  date  of  the  acceptance ;  or, 
perhaps,  as  of  the  date  of  the  initiatory 
steps  which  ripen  into  a  complete  ac- 
ceptance. 

Thus,  in  McAllister  v.  Okanogan  Coun- 
ty (1909)  51  Wash.  647,  24  L.R.A.(N.S.) 
764,  100  Pac.  146,  the  court  considered 
that  the  congressional  grant  was  not  a 
grant  in  pra3senti,  which  imported  an 
immediate  transfer  of  interest,  so  that 
when  a  highway  was  definitely  located 
che  title  would  attach  from  the  date  of 
the  act,  cutting  off  all  intermediate  in- 
terests, the  holding  on  this  point  in 
Okanogan  County  v.  Cheetham  (1905) 
37  Wash.  682,  70  L.R.A.  1027,  80  Pac. 
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262,  being  overruled.  And  it  was  held 
that  the  right  of  the  public  to  a  strip 
needed  for  a  highway  under  the  act  of 
Congress  above  cited  dates  only  from 
the  time  the  initiatory  steps  are  taken 
which  ripen  into  a  completed  title;  and 
that  the  public,  therefore,  cannot  inter- 
fere with  a  settler  who  incloses  the  land 
through  which  the  highway  is  desired, 
prior  to  an  attempt  to  establish  a  high- 
way over  it. 

The  decision  in  McAllister  v.  Okano- 
gan County  (Wash.)  supra,  was  ap- 
proved and  followed  in  Stofferan  v. 
Okanogan  County  (1913)  76  Wash.  265, 
136  Pac.  484.  In  the  latter  case  it  was 
said:  ''The  net  result  of  our  decisions, 
therefore,  is  that  the  United  States 
statute  takes  effect  as  a  grant  only  when 
the  res  comes  into  being;  that  is,  when 
the  road  has  been  established  on  peti- 
tion, as  prescribed  by  our  statutes,  or 
by  use  for  the  period  required  for  pre- 
scription prior  to  the  attaching  of  any 
adverse  rights  upon  the  public  lands 
over  which  it  passes.'' 


And  it  was  held  in  Stofferan  v. 
Okanogan  County  (Wash.)  supra,  that 
land  reserved  for  the  use  of  the  Indians 
was  reserved  for  public  use  within  the 
meaning  of  the  congressional  grant 
above  referred  to,  and  therefore  was  not 
within  the  grant  until  it  was  thrown 
open  for  settlement;  so  that  the  ten 
years'  statutory  period  within  which  a 
road  might  become  a  public  highway  by 
prescription  did  not  begin  until  the 
land  was  thrown  open  to  settlement, 
and  the  rights  of  one  who,  before  the 
expiration  of  such  period,  took  posses- 
sion and  fenced  the  land  over  which  the 
road  passed,  under  an  application  for  a 
soldier's  additional  homestead,  could  not 
be  taken  without  compensation.  The 
court  said  that  since  the  grant  contained 
in  the  act  of  Congress  is  not  a  grant  in 
prsBsenti,  it  oonid  only  attach  upon  the 
acquiring  of  title  by  the  complete  lapse 
of  the  period  of  prescription  subsequent 
to  the  opening  of  the  reservation  for 
settlement,  and  prior  to  the  attachment 
of  any  adverse  rights.  B.  E.  H. 
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CHICAGO,    ROCK   ISLAND,    &   PACIFIC 
RAILWAY   COMPANY,  Plff.   in   Err., 

v. 

M.  E.  GALVIN,  Admr.,  etc.,  of  J.  W.  Gal- 

vin,   Deceased. 

(—  Okla.  — ,  358  Pac.  1163.) 

Evidence  —  cost  of  rebuilding. 

1.  In  an  action  for  the  recovery  of  the 
value  of  a  building  destroyed  by  fire,  in 
order  to  make  evidence  as  to  the  cost  of 
rebuilding  the  same  competent,  there  must 
also  be  produced  evidence  showing  the 
original  cost  and  the  depreciation  from 
use,  age,  and  other  causes. 

For  other  cases,  see  Evidence,  XL  f  and  g, 
in  Dig.  l-,52  N.  B, 

Damagres  —  destruction  of  building. 

2.  The  measure  of  damages  for  the  loss 
of  a  building  destroyed  by  fire  is  the  ac- 
tual cash  value  of  the  building  at  the  time 
and  place  of  its  destruction. 

For  other  oases,  see  Damages,  III.  k,  2,  in 
Dig.  1-42  N.  8. 

Appeal  <-<•  immaterial  error  —  statute. 

3.  Section  6005,  Rev.  Laws  1910,  pro- 
vides that  no  judgment  shall  be  set  aside 
on  the  fpround  of  misdirection  of  the  jury, 
or  the  improper  admission  or  rejection  of 
evidence,  unless,  in  the  opinion  of  the  su- 

Headnotes  by  Mathetws,  0. 

Pfote.  —  As  to  measure  of  damages   for 
destruction  of,  or  damage  to,  building,  see 
annotation  following  this  case,  post,  367. 
L.R.A.1917A. 


preme  court,  after  an  examination  of  the 
entire  record,  it  appears  that  the  error 
complained  of  has  probably  resulted  in  a 
miscarriage  of  justice,  or  oonetitutes  a 
violation  of  a  constitutional  or  statutory 
right  of  the  aggrieved  party. 
For  other  cases,  see  Appeal  and  Error,  VII» 
m,  S  and  4,  in  Dig,  1-52  N.  S. 

(June  27,  1916.) 

ERROR  to  the  County  Court  for  Grant 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
the  value  of  a  building  destroyed  by  fire, 
alleged  to  have  been  caused  by  the  ncgli- 
ligent  operation  of  defendant's  railroad. 
Afiirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Kent  W.  Shartel,  C.  O.  Blake, 
R.  J.  Roberts,  and  W.  H.  Moore,  for 
plaintiff  in  error: 

Evidence  of  the  cost  of  reproduction  of 
the  building  was  inadmissible  for  the  rea- 
son that  it  was  based  upon  plans  and 
specifications  that  were  not  proved  to  be 
correct,  and  which  were  not  introduced  in 
evidence,   for   the    inspection    of   the   jury. 

Wall  V.  Piatt,  169  Mass.  398,  48  N.  E. 
274;  St.  Louis  &  S.  F.  R.  Co.  v,  Dickerson, 
29  Okla.  386,  118  Pac.  141;  4  Sutherland, 
Damages,  3d  ed.  p.  2967;  Jacksonville,  T. 
&  K.  W.  R.  Co.  V.  Peninsular  Land,  Transp. 
&  Mfg.  Co.  27  Fla.  1,  17  L.R.A.  33,  9  So. 
661;  Hearn  v.  McDonald,  69  W.  Va.  435, 
71  S.  E.  668;   Close  v.  Ann  Arbor  R.  Co. 
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169  Mich.  392,  135  N.  W.  346;  Chioa«o  & 
E.  R,  Co.  V.  Ohio  City  Lumber  Co.  131 
C.  C.  A.  57,  214  Fed.  751;  Wigmore,  Ev. 
§§  672,  680,  682,  1230. 

It  is  error  to  instruct  upon  a  point  on 
which  there  is  no  evidence. 

Waters  v.  Dore,  —  Okla.  — ,  150  Pac. 
886;  St.  Louis  &  S.  F.  R.  Co.  v.  Henry, 
—  Okla.  — ,  149  Pac.  132 ;  White  v.  Oliver, 
32  Okla.  479,  122  Pac.  156;  Miller  Bros. 
V.  McCall  Co.  37  Okla.  634,  133  Pac.  183; 
Frick-Reid  Supply  Co.  v.  Aggers,  28  Okla. 
425,  114  Pac.  622;  Shuler  v.  Collins,  40 
Okla.  126,  136  Pac.  752;  Muskogee  Elec- 
tric Traction  Co.  v.  Staggs,  34  Okla.  161, 
125  Pac.  481;  Obenchain  v.  Roflf,  29  Okla. 
211,  116  Pac.  782;  Chambers  v.  Van  Wag- 
ner, 32  Okla.  774,  123  Pac.  1117. 

Mr.  Sam  P.  Ridings,  for  defendant  in 
error : 

In  the  absence  of  a  statement  that  all 
the  evidence  is  included  in  the  record,  it 
is  impossible  for  this  court  to  pass  upon 
any  point  necessitating  an  examination  of 
the  evidence. 

Lilly  v.  Russell  &  Co.  4  Okla.  94,  44 
Pac.  212;  Van  Arsdale-Osborne  Broker- 
age Co.  V.  Wiley,  40  Okla.  651,  140  Pac. 
153;  Graham  v.  Atwood,  41  Okla.  30,  130 
Pac.  1080;  White  v.  Harlow,  36  OkU.  191, 
128  Pac.  IIL 

The  measure  of  damages  in  case  of  loss 
of  a  building  by  fire  is  not  the  market 
value  of  the  building  at  the  time  of  the 
loss,  nor  what  someone  would  have  paid  for 
it,  but  the  actual  cash  value  of  the  prop- 
erty at  the  time  of  the  loss. 

Fire  Asso.  of  Philadelphia  y.  Farmers' 
Gin  Co.  39  Okla.  162,  134  Pac.  443. 

Evidence  of  the  reproduction  of  tiie  build- 
ing is  admissible  as  a  criterion  to  aid  the 
jury  in  finding  the  actual  value. 

13  Am.  &  Eng.  Enc.  Law,  p.  637;  Cle- 
land  V.  Thornton,  43  Cal.  437. 

Mathews,  C,  filed  the  following  opin- 
ion: 

This  was  an  action  for  the  recovery  of 
the  value  of  a  building  destroyed  by  fire 
in  the  to^Ti  of  Medford,  Grant  county, 
Oklahoma,  on  the  25th  day  of  June,  1911. 
The  parties  will  be  designated  as  in  the 
trial  court.  It  was  plaintiffs  contention 
that  the  said  fire  originated  from  sparks 
escaping  from  defendant's  engine  while  it 
was  being  used  in  the  operation  of  its  rail- 
road running  through  the  said  town  of 
Medford.  The  defendant  answered  by  gen- 
eral denial.  The  case  was  tried  by  a  jury, 
W.  H.  C.  Taylor,  of  Pond  Creek,  special 
judge,  presiding.  Judgment  was  for  the 
plaintiff  in  the  sum  of  $512.50.  Defend- 
L.RA.1917A. 


ant's  motion  for  a  new  trial  having  been 
overruled,  this  appeal  followed. 

The  principal  assignment  of  error  re- 
lates to  the  admission  of  certain  tefitimony 
as  to  cost  of  rebuilding  the  destroyed  house. 
A  witness  for  plaintiff  testified  that  the  ac- 
tual cash  value  of  the  building,  on  the  date 
of  its  destruction,  was  $900.  Fire  Asso. 
of  Philadelphia  v.  Farmers'  Gin  Co.  39 
Okla.  162,  134  Pac.  443.  There  is  no  ob- 
jection raised  to  the  qualification  of  this 
witness  or  the  admission  of  his  testimony 
on  this  point.  But  another  witness  was 
permitted  to  testify  that  it  would  cost 
$1,200  to  rebuild  the  destroyed  building 
with  new  material,  and  it  is  against  this 
testimony  that  the  main  claim  for  reyeraal 
is  predicated.  This  witness  testified  aa  to 
the  cost  of  rebuilding  only,  and  defendant 
insists  that  such  testimony,  standing  alone, 
was  incompetent,  and  that  in  order  to  make 
the  same  competent  there  must  have  been 
further  testimony  as  to  the  original  cost 
of  the  building  and  as  to  its  depreciation 
from  use,  age,  and  other  causes.  This  con- 
tention seems  to  be  supported  by  all  the 
authorities.  Sutherland  on  Damages,  3d  ed. 
vol.  4,  page  2967,  says:  'The  real  value  of 
a  building  is  to  be  ascertained  by  taking 
into  account  the  original  cost  and  the  cost 
of  replacing  it,  and  making  allowance  for 
depreciation  from  use,  age,  and  other  like 
causes."  Jacksonville,  T.  A  K.  W.  R.  Co. 
V.  Peninsular  Land,  Transp.  &  Mfg.  Co.  27 
Fla.  1,  157,  17  L.R.A.  33,  9  So.  661;  Hearn 
V.  :McDonald,  69  W.  Va.  435,  71  S.  E.  668; 
Close  V.  Ann  Arbor  R.  Co.  169  Mich.  392, 
135  N.  W.  346;  Chicago  &  E.  R.  Co.  v.  Ohio 
City  Lumber  Co.  131  C.  C.  A.  57,  214  Fed. 
751;  Wall  v.  Piatt,  169  Mass.  398,  48  N.  K. 
270. 

But,  conceding  the  error,  should  the  judg- 
ment be  reversed?  Section  6005  expressly 
provides  that  no  judgment  shall  be  set 
aside  on  account  of  the  improper  admission 
of  evidence,  unless  it  appears  that  such  ad- 
mission has  probably  resulted  in  a  miscar- 
riage of  justice.  It  is  apparent  that  the 
evidence  complained  of,  standing  alone,  has 
but  little  probative  value.  Without  evi- 
dence as  to  the  original  cost  and  deprecia- 
tion of  the  building  the  jury  could  derive 
but  little  information  from  the  evidence  as 
to  the  cost  of  rebuilding.  From  the  facts 
that  the  witness  testified  that  it  would  cost 
$1,200,  to  reproduce  the  building,  and  the 
jury  returned  a  verdict  for  $512.50,  it  is 
apparent  that  the  jury  was  not  influenced 
by  the  testimony  complained  of.  When  we 
consider  that  another  witness  testified  that 
the  actual  cash  value  of  the  building,  at 
the  time  it  was  burned,  was  $000,  it  be- 
comes almost  conclusive  that  the  jury  did 
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not  consider  the  testimony  complained  of, 
and  that  it  could  not  have  had  any  weight 
with  them.  The  case  of  St.  Louis  &  S.  F. 
R.  Co.  V.  Hart,  46  Okla.  659,  146  Pac.  436, 
following  the  uniform  rule  laid  down  by 
this  court,  says:  "Section  6005,  Rev.  Laws 
(Okla.)  1910,  which  provides  that  no  judg- 
ment shall  be  set  aside  on  the  ground  of 
misdirection  of  the  jury,  or  the  improper 
admission  or  rejection  of  evidence,  un- 
less, in  the  opinion  of  the  supreme 
court,  after  an  examination  of  the  en- 
tire reoord,  it  appears  that  the  error 
•complained  of  has  probably  resulted  in 
a  miscarriage  of  justice,  or  constitutes 
A  violation  of  a  constitutional  or  stat- 
utory right  of  the  aggrieved  party."  Yukon 
Mills  k  Grain  Co.  v.  Imperial  Roller 
Mills  Co.  34  Okla.  817,  127  Pac.  422;  Dole- 
zal  V.  Bostick,  41  Okla.  743,  139  Pac.  964. 
The  defendant  excepted  to  the  giving  of 
the  following  instruction:  "Any  evidence 
•offered  in  this  case,  proving,  or  tending  to 
prove,  the  cost  of  building  or  restoring  the 
building  destroyed  at  the  time  of  the  de- 


struction thereof,  may  be  considered  by  the 
jury  for  the  purpose  of  furnishing  data  to 
enable  the  jury  to  determine  the  true 
amount  of  the  damages;  but  the  same  is 
not  to  be  considered  by  the  jury  as  consti- 
tuting the  measure  of  damages  or  recovery, 
but  you  may  take  the  same  into  consider- 
ation for  the  purpose  of  determining  and 
arriving  at  the  actual  cash  value  of  the 
property  at  the  time  of  the  destruction 
thereof."  » 

There  being  no  evidence  introduced  as  to 
the  original  cost  of  the  building,  and  the 
evidence  as  to  the  reproduction  cost  being 
improperly  admitted,  the  giving  of  this  in- 
struction was  a  technical  error;  but,  for 
the  reason  set  out  above,  we  are  of  the 
opinion  that  it  is  not  probable  that  the 
error  resulted  in  any  prejudice  to  the  rights 
of  the  defendant. 

We    recommend    that   the   judgment   be 
I  aflSrmed. 

Per  Curiam: 

Adopted  in  whole. 


Annotation — ^Measure  of  damages  for  destruction  of  or  damage  to 

building. 


Generally  as  to  measure  of  damages 
for  wrongftd  catting  or  destruction  of 
standing  timber,  see  notes  to  Bailey  v. 
Chicago,  M.  &  St.  P.  R.  Co.  19  L.R.A. 
653;  J.  F.  Ball  &  Bro.  Lumber  Co.  v. 
Simms  Lumber  Co.  18  L.R.A.(N.S.)  244; 
and  Reynolds  v.  Great  Northern  R.  Co. 
52  L,R.A.(N.S.)  91. 

As  to  measure  of  damages  for  injury 
to  or  destruction  of  trees  or  shrubbery 
valuable  for  their  timber  or  Arewood,  see 
notes  to  Bailey  v.  Chicago,  M.  A  St.  P. 
R.  Co.  19  L.R.A.  653;  Louisville  &  N.  R. 
Co.  V.  Beeler,  11  L.R.A.(N.S.)  930;  and 
Cleveland  School  Dist.  v.  Great  Northern 
R.  Co.  28  L.R.A.(N.S.)  757. 

The  basic  principle  of  the  law  of  dam- 
ages is  compensation  for  the  loss  sus- 
tained; and  in  order  to  give  satisfaction 
measured  with  money,  such  rules  are 
formulated  as  are  thought  best  to  accom- 
plish this  purpose. 

BuUdins  injured  or  destroyed  1>y  Are. 

No  hard  and  fast  rule  applicable  to  all 
cases  can  be  laid  down  as  to  the  measure 
of  the  loss  suffered  by  the  destruction  of 
buildings  by  fire.  Some  authorities  pro- 
ceed upon  the  theory  that  buildings  have 
a  value  separate  and  distinct  from  the 
land,  and  hold  that  the  measure  of  dam- 
ages is  the  actual  cash  value  of  the 
l)uilding  at  the   time  of  its  injury   or 

destruction. 
L.R.A.1917A. 


Thus  it  is  decided  in  Chicago  &  N.  W. 
R.  Co.  V.  Kendall  (1911)  108  C.  C.  A.  251, 
186  Fed.  139,  that  buildings  have  a  value 
detached  from  the  realty,  and  that  such 
value  is  a  proper  measure  of  damages. 

So,  actual  value  was  the  measure  of 
damages  for  destruction  of  house  by  fire 
in  McMahon  v.  Dubuque  (1898)  107 
Iowa,  62,  70  Am.  St.  Rep.  143,  77  N.  W. 
517,  5  Am.  Neg.  Rep.  147,  the  court  stat- 
ing that  to  prove  the  market  value  of  the 
land  immediately  before  and  after  the 
fire  would  be  accomplishing  by  circumlo- 
cution what  might  be  directly  ascer- 
tained, for  such  difference  would  be  the 
value  of  the  house.  Location  may  some- 
times have  a  bearing,  as  where  a  building 
is  so  situated  as  not  to  be  useful  for  the 
purpose  of  its  construction.  In  such 
cases  this  must  be  taken  into  considera- 
tion in  fixing  the  real  value.  But  it  could 
be  as  readily  done  by  estimating  this  sep- 
arate from  as  with  the  land.  True, 
such  property  may  have  no  market  value. 
It  does,  however,  have  actual  value,  and 
this  is  then  the  measure  of  recovery. 

So,  in  White  v.  Chicago,  M.  &  St.  P.  R 
Co.  (1890)  1  S.  D.  326,  9  L.R.A.  824,  47 
N.  W.  146,  it  is  held  that  the  proper 
measure  of  damages  for  buildings  de- 
stroyed or  injured  by  fire  through  negli- 
gence is  not  the  difference  in  the  value  of 
the  land  upon  which  they  are  situated, 
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before  and  after  the  injury,  but  in  the 
value  of  the  buildings  themselves. 

So,  where  a  dwelling  house  was 
burned,  it  was  held,  in  Norfolk  &  W.  R. 
Co.  V.  Thomas  (1910)  110  Va.  622,  66  S. 
E.  817,  that  the  measure  of  recovery 
was  the  value  of  the  property  destroyed, 
and  the  court  held  misleading,  and  not 
clear,  an  instruction  ''that  in  consider- 
ing the  value  of  the  house  they  must 
take  in  view  its  location,  and,  if*  they 
believe  from  the  evidence  that  the  value 
of  the  house  upon  the  farm  was  not 
such  a  sum  as  would  replace  it,  the  jury 
shall  only  award  such  a  sum  as  the 
place  has  suffered  by  reason  of  its  de- 
struction." 

So,  in  Fire  Asso.  of  Philadelphia  v. 
Farmers'  Gin  Co.  (1913)  39  Okla.  162, 
134  Pac.  443,  the  court  states  that  the 
measure  of  damages  in  case  of  loss  by 
fire,  if  the  property  destroyed  is  a  build- 
ing, is  not  the  market  value  of  the 
building  at  the  time  of  the  loss,  nor 
what  someone  would  have  paid  for  it, 
but  the  actual  cash  value  at  the  time  of 
the  loss.  See  also,  to  the  same  effect, 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Weldon 
(1913)  39  Okla.  369,  135  Pac.  8. 

So,  actual  cash  value  of  the  building 
at  the  time  and  place  of  destruction  is 
the  measure  of  damages  adopted  in 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Galvin, 
ante,  365. 

On  the  other  hand,  some  authorities 
regard  buildings  merely  as  part  of  the 
land  on  which  they  stand,  and  hold  that 
the  measure  of  damages  is  the  differ- 
ence in  value  of  the  land  before  and 
after  the  fire,  where  the  land  has  a  mar- 
ket value. 

Thus,  in  Pacific  Exp.  Co.  v.  Smith 
(1891)  —  Tex.  — ,  16  S.  W.  998,  the 
measure  of  damages  for  the  destruc- 
tion of  a  house  by  fire  was  held  to  be 
the  difference  between  the  market  value 
of  the  house  and  lot  before  and  after 
the  fire,  where  the  house  and  lot  to- 
gether had  a  market  value. 

So,  in  Pacific  Exp.  Co.  v.  Lasker  Real 
Estate  Asso.  (1891)  81  Tex.  81,  16  S. 
W.  792,  where  a  house  was  partially  de- 
stroyed by  fire,  the  measure  of  damages 
was  held  to  be  the  difference  between 
the  value  of  the  land  immediately  be- 
fore and  after  the  injury,  and  not  what 
it  would  cost  to  rebuild,  since  that 
would  give  the  owner  more  than  just 
compensation. 

So,  where  a  house  was  destroyed  by 

fire,  in  Louisville  &  N.  R.  Co.  v.  Home 

Ins.  Co.  (1912)  146  Ky.  281,  142  S.  W. 

398,  the  measure  of  damages  was  the 

difference  between  the  value  of  the 
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house  and  lot  before  and  after  the  fire, 
and  not  the  fair  market  value  of  the 
house  alone.  The  court  said:  '^What 
the  plaintiff  was  entitled  to  recover,  if 
anything,  was  the  loss  he  sustained  by 
the  destruction  of  his  house.  This 
measure  of  recovery  would  compensate 
him,  and  it  was  clearly  proper  to  allow 
him  to  prove  what  it  would  cost  to  re- 
place the  house  that  was  destroyed;  and 
it  was  also  admissible  to  give  in  evi- 
dence every  relevant  fact  that  would 
throw  light  upon  its  value,  and  aid  the 
jury  in  ascertaining  the  amount  of  the 
loss  the  plaintiff  had  sustained;  such, 
for  example,  as  the  value  of  the  land 
where  the  house  stood  before  it  was  de. 
stroyed,  and  its  value  afterwards.  But 
we  do  not  understand  how  it  would  be 
practicable  for  any  person  to  say  what 
the  market  value  of  a  house  was  de- 
tached from  the  land  on  which  it  stood, 
unless  it  was  intended  to  remove  the 
house  to  another  place,  or  tear  it  down, 
as,  ordinarily,  houses  have  little  value 
separate  from  the  land,  upon  which  they 
are  located.  They  are  regarded  as  a 
part  of  the  land,  and  when  we  speak 
of  the  market  value  of  a  building 
it  is  generally  understood  to  include  the 
ground  on  which  the  building  is  lo- 
cated. The  court  did  not  refuse  to  per- 
mit counsel  for  the  railroad  company  to 
prove  the  value  of  the  place  before  and 
after  the  house  was  burned,  but  only 
ruled  that  it  was  incompetent  to  ask, 
'What  was  the  fair  market  value  of  that 
house  at  the  time  it  was  destroyed  by 
the  fire  last  yeaxV" 

It  was  stated  in  Jeffress  v.  Norfolk 
Southern  R.  Co.  (1912)  158  N.  0.  215,  73 
S.  E.  1013,  that  the  house  destroyed  by 
the  fire  being  a  part  of  the  land,  and 
the  injury  being  to  the  freehold,  the  in- 
quiry, therefore,  for  the  jury,  was, 
"How  much  has  the  land  been  depre- 
ciated in  value  by  the  fire?"  which  is 
but  another  way  of  ascertaining  the  dif- 
ference in  the  value  of  the  land  before 
and  after  the  fire.  It  was,  of  course, 
competent  to  introduce  evidence  as  to 
the  size  of  the  house,  the  quality  and 
cost  of  the  material  used  in  its  con- 
struction, the  workmanship  and  other 
relevant  facts,  as  bearing  on  the  ques- 
tion of  the  decrease  in  value  of  the 
land. 

But  in  Houston  &  T.  C.  R.  Co.  v. 
Smith  (1898)  —  Tex.  Civ.  App.  — ,  46 
S.  W.  1046,  it  was  held  erroneous  to  in- 
struct that  the  measure  of  damages  to 
buildings,  etc.,  by  fire,  was  the  differ- 
ence between  the  market  value  of  the 
land  with  the  buildings,  etc.,  thereon  at 
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the  time  of  the  fire,  and  the  value  im- 
mediately thereafter,  where  such  dam- 
ag^es  were  not  claimed  in  the  pleading, 
nor  were  faets  alleged  from  which  a 
right  to  recover  them  could  be  deduced 
as  a  legal  conclusion. 

Where,  however,  the  real  estate  has 
no  market  value,  recovery  has  been  con- 
fined to  the  intrinsic  loss. 

Thus,  where  the  real  estate  upon 
which  a  barn  destroyed  by  fire  was  sit- 
uated had  no  market  value,  it  was  held 
in  Highland  v.  Houston,  E.  &  W.  T.  R. 
Co.  (1901)  —  Tex.  Civ.  App.  — ,  65  S. 
W.  649,  that  the  measure  of  damages 
was  not  the  difference  between  the 
market  value  of  the  real  estate  imme- 
diately before  and  immediately  after 
the  fire,  but  that  recovery  should  be  al- 
lowed for  the  intrinsic  loss,  the  extent 
of  such  loss  being  determinable  by  facts 
and  circumstances  as  to  the  cost  of  a 
new  building  of  like  character  as  the 
one  destroyed,  and  the  extent  to  which 
the  old  building  had  deteriorated  by 
reason  of  age  and  use. 

So,  in  Tyler  Southeastern  R.  Co.  v. 
Hit<5hins  (1901)  26  Tex.  Civ.  App.  400, 
63  S.  W.  1069,  where  it  was  question- 
able, under  the  evidence,  whether  the 
real  estate  had  a  market  value,  the 
court  said  that  a  wrongdoer  will  not  be 
permitted  to  escape  all  liability  for  the 
destruction  of  valuable  property  merely 
because  its  value  cannot  be  fixed  with 
mathematical  certainty;  that  the  jury 
should,  therefore,  have  been  instructed 
as  to  the  measure  of  damages  as  to  the 
realty  on  the  basis  of  its  intrinsic  or 
reasonable  cash  value  as  affected  by  the 
consequences  of  the  fire. 

Usually  the  real  or  ordinary  value  of 
a  building,  based  upon  its  cost,  age,  con- 
dition, location,  and  the  uses  to  which  it 
has  been  put,  furnishes  a  fair  measure 
of  the  loss  occasioned  by  the  fire;  or, 
where  the  property  has  no  market  value, 
or  the  market  value  is  inadequate,  its 
reasonable  or  fair  cash  value  for  the 
purposes  of  the  owner  is  considered  a 
proper  measure  of  damages. 

Thus,  where  buildings  destroyed  by 
fire  negligently  set  by  locomotive  were 
located  in  a  small  village,  and  had  little, 
if.  any,  market  value,  and  the  use  made 
of  them  in  connection  with  the  other 
property  destroyed  materially  affected 
their  value,  the  measure  of  damages  was 
not  their  market  value,  detached  from 
the  land  and  separated  from  the  use  to 
which  they  had  been  put,  but  the  fair 
and  reasonable  value  of  the  buildings, 
taking  into  consideration  their  age,  de- 

?reciation,  reconstruction,  and  their  use 
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in  connection  with  the  other  property 
destroyed  by  the  same  fire.  Chicago,  & 
E.  R.  Co.  V.  Ohio  City  Lumber  Co.  (1914) 
131  C.  C.  A,  57,  214  Fed.  761. 

It  is  stated  in  Cincinnati,  N.  0.  &  T. 
P.  R.  Co.  V.  Falconer  (1906)  30  Ky.  L. 
Rep.  162,  97  S.  W.  727,  that  if  the  houses 
burned  and  sued  for  in  this  suit  added 
little  or  nothing  to  the  market  value  of 
the  land  upon  which  they  were  situated, 
because,  perhaps,  there  was  no  market 
at  that  place  for  a  storehouse  or  tene- 
ment houses  of  that  class,  it  is  neverthe- 
less true  that  the  owner  was  entitled  to 
them  uninjured  by  the  negligence  of  any- 
one else,  and  her  right  is,  as  against  any- 
one tortiously  destroying  them,  to  have 
her  condition  restored  by  giving  her 
such  sum  in  money  as  will  replace  the 
destroyed  tenements. 

So,  where  a  bam  was  destroyed  by 
fire,  its  value  as  it  stood  upon  the  farm 
before  its  destruction  was,  in  Matthews 
V.  Missouri  P.  R.  Co.  (1897)  142  Mo. 
645,  44  S.  W.  802,  3  Am.  Neg.  Rep.  699, 
held  to  be  the  loss  plaintiff  sustained, 
and  for  which  he  was  justly  entitled  to 
compensation.  The  court  said  that  in 
such  case  the  owner  is  entitled  to  re- 
imbursement for  the  loss  he  suffered, 
and  it  is  very  manifest  that  the  differ- 
ence between  the  value  of  the  real  estate 
before  and  its  value  after  the  injury 
would  not  generally  afford  a  fair  rule  for 
measuring  the  damages.  It  might  often 
happen  that  a  certain  character  of  build- 
ing would  add  nothing  to  the  market 
value  of  the  real  estate  upon  which  it  is 
situated.  For  example,  a  cheap  dwel- 
ling house  on  a  valuable  lot  in  a  business 
block  would  possibly  depreciate  the  sal- 
able value  of  the  lot  to  the  extent  of  the 
cost  of  removing  it,  yet  it  could  not  be 
fairly  said  that  the  house  had  no  value, 
though  it  added  nothing  to  the  market 
value  of  the  lot.  The  owner  has  the 
right  to  use  his  real  estate  in  any  law- 
ful manner  he  may  wish,  and  if  the  im- 
provements he  has  chosen  to  erect  upon 
it  are  destroyed  by  another,  he  is  en- 
titled to  reimbursement  for  the  loss  he 
suffers.  The  court  further  observed 
that,  for  the  purpose  of  ascertaining  the 
value  of  the  bam  at  the  time  of  its  de- 
struction, plaintiff  was  entitled  to  put 
the  jury  in  possession  of  all  the  facts 
bearing  upon  the  question.  There  was, 
therefore,  no  error  in  permitting  wit- 
nesses to  testify  to  the  original  cost, 
though  materials  may  then  have  been 
more  costly  than  when  the  building  was 
burned.  Defendants  had  the  right  to 
show  the  difference  in  the  cost  and  the 
depreciation  in  value  by  use  and  natural 
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<»iuses.  So,  with  respect,  to  ascertain- 
ing value,  see  Alabama,  G.  S.  R.  Co.  v. 
Johnston  (1900)  128  Ala.  283,  29  So. 
771;  Southern  R.  Co.  v.  Slade  (1915) 
192  Ala.  668,  68  So.  867,  and  Cleland  v. 
Thornton  (1872)  43  CaL  437. 

So,  where  one  purchased  a  building 
for  the  purpose  of  removing  it,  the  meas- 
ure of  damages  for  its  destruction  by 
iire  because  of  the  seller's  negligence 
was,  in  Kaw  Feed  &  Coal  Co.  v.  Atchi- 
son, T.  &  S.  F.  R.  .Co.  (1908)  129  Mo. 
App.  498,  107  S.  W.  1034,  held  to  be  the 
value  of  the  building  as  it  stood  on  the 
land,  and  not  the  purchase  price,  or 
the  value  of  the  lumber  of  which  it  was 
composed,  or  the  value  of  the  stones  in 
the  foundation  on  which  it  was  set,  or 
the  value  of  the  tin  which  composed 
the  roof  with  which  it  was  covered. 

So,  where  a  barn  and  crib  were  de- 
stroyed by  fire  from  a  locomotive,  the 
measure  of  damages  was,  in  Louisville 
&  N.  R.  Co.  V.  Brewer  (1916)  170  Ky. 
505,  186  S.  W.  166,  held  to  be  their  rea- 
sonable value,  not  exceeding  the  amount 
claimed  in  the  petition. 

So,  the  measure  pf  damages  for  de- 
struction of  a  store  building  was,  in 
Missouri,  K.  &  T.  R.  Co.  v.  Mitchell 
(1914)  —  Tex.  Civ.  App.  — ,  166  S.  W. 
126,  held  to  be  the  reasonable  value  of 
the  building  immediately  before  the  fire, 
considering  its  age,  location^  and  all  oth- 
er circumstances  bearing  upon  such 
value.  The  court  said  that  compensa- 
tion for  the  loss  sustained  is  the  end 
sought  by  the  law  in  all  eases,  and  while 
a  plaintiff  undoubtedly  would  be  en- 
titled in  a  case  like  the  present  to  re- 
cover the  difference  in  the  value  of  his 
land  immediately  before  and  immediate- 
ly after  the  fire,  and  while  this,  perhaps, 
is  the  better  and  safer  rule  for  all  cases, 
yet  there  is  no  sound  reason  for  denying 
him  the  right  to  recover  the  market 
value,  or  the  real  value,  in  the  absence 
of  a  market  value,  of  the  improvements 
or  fixtures  destroyed,  considered  sepa- 
rate and  apart  from  the  realty;  for,  if 
such  values  be  justly  appraised  by  the 
jury,  the  damages  when  thus  measured 
can  by  no  possibility  exceed  the  dam- 
ages when  measured  by  the  rule  first 
stated. 

It  is  stated  in  Wall  v.  Piatt  (1897) 
169  MaM.  398,  48  N.  E.  270,  that  ordi- 
narily, in  determining  the  market  value 
of  buildings,  they  are  valued  either  for 
the  purpose  of  removal,  or,  as  was  the 
case  here,  in  connection  with  the  land 
on  which  they  stand.  The  first,  mani- 
festly, would  not  afford  just  compensa- 
tion in  the  present  instance.  In  the 
L.R.A.1917A. 


second  case  the  value  depends  on  the  lo- 
cation, and  other  considerations  enter- 
ing into  the  value  of  the  land,  and  there- 
fore would  not  necessarily  constitute  a 
just  criterion  of  the  loss  actually  sus- 
tained by  the  destruction  of  the  build- 
ings. Buildings  adapted  to  the  land  on 
which  they  stand  are  not  bought  and 
sold  in  the  market  separate  from  the 
land.  We  think  that  the  manner  in 
which  the  auditor  arrived  at  the  dam- 
ages approaches  more  nearly  the  correct 
rule,  in  cases  like  the  present.  We  un- 
derstand him  to  have  assessed  them  ac- 
cording to  the  real  value  of  the  build- 
ings at  the  time  of  the  fire,  and  to  have 
ascertained  that  by  taking  into  account 
the  original  cost  and  the  cost  of  re- 
placing them,  and  making  such  allow- 
ance as  depreciation  from  use,  age,  and 
other  like  causes,  and  the  condition  in 
which  they  were,  required.  See  also 
Chicago,  R.  L  &  P.  R.  Co.  v.  Galvin, 
ante,  365. 

So,  where  a  building  had  no  market 
value,  its  fair  cash  value,  based  upon 
all  facts  connected  with  the  property, 
such  as  its  cost,  the  uses  to  which  it  had 
been  put,  its  age,  location,  and  the  like, 
was,  in  William  R.  Roach  &  Co.  v.  Blair 
(1916)  —  Mich.  — ,  165  N.  W.  696,  held 
to  be  the  measure  of  damages. 

Where  an  elevator  building  having  no 
market  value  is  destroyed  by  fire,  the 
measure  of  damages  is  the  real  or  ordi- 
nary value,  to  be  determined  upon  all 
the  facts  connected  with  such  property, 
such  as  its  cost,  the  uses  to  which  it  has 
been  put,  its  age,  its  condition,  location, 
and  the  Uke.  But  the  value  of  good  will 
or  the  success  of  the  business  ought  not 
to  be  used  to  swell  or  depreciate  the 
compensation  to  be  paid  when  the  build- 
ing in  which  the  business  is  conducted 
is  destroyed  by  fire;  no  malice  or  active 
wrongdoing  being  charged  to  the  one 
responsible  for  the  fire.  Close  v.  Ann 
Arbor  R.  Co.  (1912)  169  Mich.  392,  136 
N.  W.  346. 

Where  destruction  is  not  total,  or 
where  there  is  salvage  recovered  from 
the  building  greater  in  value  than  the 
cost  of  removing  and  saving  it,  the  value 
of  such  salvage  must  be  deducted  from 
the  entire  cash  value  of  the  building  .in 
ascertaining  the  damages  for  which  the 
tort-feasor  is  liable.  Chicago,  R.  I.  &  P. 
R.  Co.  V.  Quigley  (1916)  —  Okla.  — , 
L.R.A.— ,  —,  156  Pac.  669. 

So,  where,  among  other  things,  build- 
ings were  destroyed  by  fire  set  by  sparks 
from  a  locomotive,  it  was. held  in  Jack- 
sonville, T.  &  K.  W.  R.  Co.  v.  Peninsular 
Land  Transp.  &  Mfg.  Co.  (1891)  27  PIa. 
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1,  17  L.R.A.  33,  9  So.  661  (rehearing 
denied  in  (1891)  27  Fla.  157,  17  L.R.A. 
65,  9  So.  689),  that  the  measure  of 
damage  in  cases  where  the  property  of 
one  has  been  destroyed  unintentionally, 
but  by  the  negligence  of  another,  where 
there  is  no  element  of  wilfulness  or  ma- 
liciousness in  its  destruction,  is  just 
compensation  in  money  for  the  property 
destroyed, — such  an  amount  as  will  fully 
restore  the  loser  to  the  same  property 
status  that  he  occupied  at  the  time  of 
the  destruction.  To  arrive  at  the  amount 
of  such  compensation,  inquiry,  in  the 
absence  of  malice,  is  to  be  confined  strict- 
ly to  the  ascertainment  of  the  value  of 
the  property  destroyed,  with  interest 
thereon  for  the  retention  of  such  value 
from  the  date  of  the  destruction. 

So,  the  measure  of  damages  for  par- 
tial destruction  of  a  building  by  fire  is 
the  reasonable  cost  of  restoring  it  so 
that  it  will  be  as  valuable  as  it  was 
before,  considering  its  age  and  deprecia- 
tion; and  it  is  not  the  cost  of  a  new 
.building  the  same  as  that  destroyed. 
Anderson  v.  Miller  (1896)  96  Tenn.  35, 
31  L.R.A.  604,  54  Am.  St.  Rep.  812,  33 
S.  W.  615. 

So,  a  railroad  company  which  negli- 
gently sets  fire  to  shacks  used  by  one 
who  has  contracted  to  cut  and  saw  a  lot 
of  standing  timber,  for  housing  his  help, 
is  liable  for  the  value  of  supplies  de- 
stroyed and  the  cost  of  replacing  the 
shacks.  Thompson  v.  Seaboard  Air  Line 
R.  Co.  (1914)  165  N.  0.  377,  52  L.R.A. 
(N.S.)  97,  81  S.  E.  315  (see  note  to  this 
case  as  to  loss  of  profits  as  element  of 
damages  for  wrongful  destruction  or  con- 
version of  logs  or  timber). 

In  the  following  cases  market  value 
of  the  property  destroyed  was  held  to 
be  the  measure  of  damages: 

The  market  value  of  the  property  de- 
stroyed at  the  date  of  its  destruction 
was  the  measure  of  damages  adopted  in 
Hubbard  v.  New  York,  N.  H.  &  H.  R. 
Co.  (1898)  70  Conn.  563,  40  Atl.  533, 
where  two  ice  houses  and  their  contents 
were,  without  malice,  destroyed  by  fire 
set  by  a  locomotive. 

In  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
V.  Indiana  Horseshoe  Co.  (1900)  154  Ind. 
322,  56  N.  E.  766,  an  action  to  recover 
the  value  of  a  building,  machinery,  tools, 
and  materials  destroyed  by  fire  through 
negligence,  the  jury  assessed  the  dam- 
ages at  the  market  value  of  the  property 
destroyed,  and  the  court  said  that  it  was 
proper  for  a  witness  to  state  what  was 
the  value  of  the  property  destroyed  as 
an  entirety. 
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Bmildiiis  injured  or  destroyed  by  ez- 
oavatlas*    blaitimc^    ejcploiives,    ete. 

Usually  where  buildings  have  been 
destroyed  or  injured  by  excavating,  blast- 
ing, explosives,  etc.,  the  measure  of  dam- 
ages is  held  to  be  the  cost  of  restora- 
tion, or  the  sum  it  will  take  to  put  the 
building  in  the  condition  in  which  it 
was  before  the  injury,  although  in  some 
instances,  it  will  be  observed,  the  meas- 
ure of  damages  adopted  was  the  differ- 
ence in  the  value  of  the  property  before 
and  after  the  injury. 

Thus,  it  is  stated  in  Harrison  v.  Riser 
(1887)  79  Qa.  588,  4  S.  E.  320,  the  suit 
being  for  an  injury  to  plaintiff's  house 
by  the  removal  of  lateral  support,  and 
not  to  his  land,  the  true  measure  of  dam- 
ages would  be  whatever  sum  it  would 
require  to  put  the  house  in  the  condition 
in  which  it  was  before  it  was  injured. 
While  it  was  error  to  charge  that  the 
measure  of  damages  was  the  difference 
between  the  value  of  the  property  be- 
fore the  injury  was  done  and  the  value 
afterwards,  yet  in  this  case  it  was  an 
immaterial  error,  inasmuch  as,  under  the 
facts,  the  plaintiff  was  not  entitled  to 
recover  any  damages,  and  a  verdict  for 
defendant  was  right. 

Where  recovery  for  damages  to  the 
house  itself,  and  not  to  freehold,  was 
sought,  it  was  held,  in  Empire  Mills  Co. 
V.  Burrell  Engineering  &  Constr.  Co. 
(1916)  —  Ga.  App.  — ,  89  S.  E.  530,  that 
the  jury  should  have  been  instructed 
that  the  proper  measure  of  damages  was 
the  amount  necessary  to  restore  the 
building  to  the  condition  in  which  it  was 
before  the  injury.  This  was  an  action 
to  recover  a  balance  on  contract  for  erec- 
tion of  a  concrete  elevator,  the  defend- 
ant claiming  damages  because  plaintiff 
had,  by  improper  construction  of  the 
elevator,  injured  and  damaged  a  brick 
building  near  which  the  elevator  was 
erected. 

In  Shrieve  v.  Stokes  (1848)  8  B.  Mon. 
(Ey.)  453,  48  Am.  Dec.  401,  the  meas- 
ure of  damages  for  the  falling  of  the 
walls  of  a  house  by  negligent  digging 
and  removing  earth  from  lots  adjoining 
plaintiff's  premises  was  the  cost  of  re- 
building the  old  wall,  not  the  cost  of  a 
new  wall. 

Where  a  house  was  caused  to  fall  by 
changing  the  grade  of  a  street,  the  court, 
in  Freeland  v.  Muscatine  (1859)  9  Iowa, 
461,  said:  "There  was  no  error  in  in- 
structing the  jury  that,  in  estimating  the 
damages,  the  cost  of  rebuilding  or  re- 
pairing was  proper  to  be  taken  into  con- 
sideration, if  we  understand  it  as  having 
reference  to  the  quality  and  condition 
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of  the  building  before  the  accident,  and 
the  instruction  cannot  be  taken  in  any 
other  sense.  It  is  the  cost  of  rebuilding 
or  repairing,  which  implies  the  restoring 
it  to  as  good  a  condition  as  before,  and 
not  the  putting  a  new  and  firm  building 
in  the  place  of  an  old  or  decayed  one. 
And  so  the  loss  of  the  plaintift  in  be- 
ing deprived  of  the  use  of  his  house, 
might  be  considered,  if  this  was  the  im- 
mediate and  necessary  consequence  of 
the  act  of  the  defendant." 

Wiiere  buildings  sublet  by  a  tenant 
were  injured  by  excavating  on  adjoining 
land,  it  was  held,  in  Austin  v.  Hudson 
River  R.  Co.  (1862)  25  N.  Y.  334,  that 
plaintiffs  were  entitled  to  recover  the 
amount  of  damages  they  had  actually 
sustained,  including  loss  of  rent,  occa- 
sioned by  subtenants  being  deprived  of 
occupancy  and  use  of  premises  for  half 
of  season,  by  reason  of  injury. 

In  Lexington  &  E.  R.  Co.  v.  Baker 
(1913)  156  Ky.  431, 161  S.  W.  228,  where 
a  house  and  bam  were  injured  by  blast- 
ing, the  court  stated  that  the  injury  not 
being  permanent,  the  measure  of  dam- 
ages was  a  sum  sufficient  to  restore  the 
property  to  the  condition  in  which  it  was 
prior  to  the  injury,  and  such  further  sum 
as  would  compensate  the  plaintiff  for 
the  diminution  in  the  value  of  the  use  of 
the  property  during  the  continuance  of 
the  injury. 

So,  in  McFadden  v.  Rausch  (1888) 
119  Pa.  507,  13  Atl.  459,  where  a  house 
was  injured  by  blasting,  the  court  stated 
that  generally  the  rule  for  the  measure 
of  damages  in  cases  of  injuries  of  this 
nature  was  actual  compensation  for  the 
injury  done.  The  owner  of  the  property 
may  recover  for  an  injury  which  per- 
manently affects  or  depreciates  his  prop- 
erty, and  the  ordinary  rule  would  be 
actual  compensation;  that  is,  such  com- 
pensation as  would  make  the  plaintiff 
whole  for  the  injury  which  she  may  have 
suffered  at  the  hands  of  the  defendant. 

Where  a  house  being  built  by  con- 
tractors was  damaged  by  a  blast  set  off 
by  a  general  contractor,  the  court,  in 
Winniford  v.  MacLeod  (1913)  68  Or. 
301,  136  Pac.  25,  held  erroneous  an  in- 
struction to  the  effect  that  the  plaintiffs 
would  be  entitled  to  recover  not  only 
what  it  would  cost  them  to  put  the 
house  back  into  the  condition  in  which 
it  was  before  the  blast,  but  also  for  the 
loss  of  time  occasioned  by  the  blast,  and, 
moreover,  for  the  loss  of  profits  which 
they  anticipated  they  would  reap  as  the 
fruit  of  their  contract  in  building  the 
house.  The  court  said  the  cardinal  prin- 
ciple of  damages  is  compensation,  and 
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the  defendant  would  fulfil  his  whole  duty 
to  the  plaintiffs  in  that  respect  if  he 
paid  such  a  sum  as  would  fairly  compen- 
sate them  for  the  injury  complained  of. 
The  restoration  of  the  shingling,  plaster- 
ing, and  other  work  would  necessarily 
include  the  time  involved  in  their  in- 
stallation, and  that  time  would  be  all 
that  would  be  necessarily  lost  by  the 
plaintiffs.  To  allow  them  an  additional 
item  of  $300  for  loss  of  time  would  be 
to  pay  them  twice  for  the  same 
thing.  The  testimony  about  the  profits 
was  purely  speculative.  The  plaintiffs 
claimed  that  they  expected  to  make  a 
profit,  but  could  not  give  any  light  on 
whether  they  either  made  or  lost  by  the 
transaction.  Their  gain  depended  upon 
whether  they  could  construct  the  house 
according  to  their  engagement  for  less 
than  the  contract  price.  If  the  defend- 
ant has  suf&ciently  compensated  them  so 
as  to  restore  them  to  the  situation  which 
they  occupied  at  the  time  of  the  ex- 
plosion, he  has  performed  his  whole  duty, 
and  they  have  been  made  whole,  so  that 
the  profit  is  not  affected  further  by  the 
act  of  the  defendant.  The  court  was  in 
error  in  instructing  the  jury  as  it  did 
on  the  measure  of  damages. 

The  cost  of  restoration  of  the  proper- 
ty to  its  former  condition,  however,  does 
not  always  furnish  a  true  criterion  for 
determining  damages.  Sometimes  to 
make  such  a  restoration  would  be  an  un- 
economical and  improper  way  of  using 
the  property.  It  might  involve  a  very 
large  and  disproportionate  expense  to  re- 
lieve from  the  consequences  of  a  slight 
injury.  Consequently,  in  case  of  dam- 
age to  a  building  by  improperly  digging 
on  adjacent  land,  the  measure  of  dam- 
ages has  been  held  to  be  the  difference 
between  the  fair  market  value  of  the 
property  before  the  injury  and  its  mar- 
ket value  after  the  injury.  Hopkins  v. 
American  Pneumatic  Service  Co.  (1907) 
194  Mass.  582,  80  N.  E.  624. 

In  McGrath  v.  Heman  Constr.  Co. 
(1914)  183  Mo.  App.  522, 167  S.  W.  1086, 
where  a  building  w^as  damaged  by  exca- 
vating, it  was  held  not  reversible  error 
to  instruct  that  the  measure  of  damages 
was  the  value  of  the  house  and  lot  be- 
fore the  injury,  less  the  value  of  both 
thereafter.  The  court  said  that  the  jury 
must  have  been  well  aware  that  no  in- 
jury to  the  lot  was  claimed  or  sought  to 
be  shown,  and  the  value  of  the  lot  being 
the  same  before  and  after  the  injury,  in 
estimating  the  damages  to  the  building 
by  deducting  the  value  of  the  house  and 
lot  just  after  the  injury  from  their  value 
just  prior  thereto,  the  result  would  be 
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the  same  as  if  the  word  '%t''  had  been 
omitted  from  the  instruction. 

In  Tunnicliffe  &  Hampson  v.  West 
Leigh  Colliery  Co.  [1906]  2  Ch.  (Bug.) 
22,  75  L.  J.  Ch.  N.  S.  612,  94  L.  T.  N.  S. 
715,  22  Times  L.  B.  521,  an  action  for 
damages  for  injury  to  mills  by  subsi- 
dence, owing  to  removal  of  minerals 
from  under  the  site  of  the  mills,  it  was 
held  that  the  measure  of  damages  was 
the  difference  in  market  value  before  and 
after  the  injury.  The  court  stated  that 
the  referee  properly  assessed  the  neces- 
sary repairs  at  a  certain  amount,  and 
the  depreciation  of  the  premises,  in- 
cluding the  risk  of  future  damages,  at  a 
further  sum. 

Where  a  building  was  destroyed  by  an 
explosion  of  gas,  it  was  held,  in  Lin- 
forth  V.  San  Francisco  Gas  ik  E.  Co. 
(1909)  156  CaL  58, 103  Pac.  320, 19  Ann. 
Cas.  1230,  that  the  measure  of  damages 
is  the  cost  of  restoration  to  the  original 
condition,  when  this  can  be  done  at  a 
reasonable  expense,  together  with  com- 
pensation for  the  loss  of  the  use  of  the 
property. 

The  measure  of  damages  for  injuring 
a  building  by  use  of  explosives  near  it 
is  the  cost  of  restoring  it  to  its  former 
condition.  Fitz  Simons  &  C.  Co.  v.  Braun 
(1902)  199  Dl.  390,  69  L.R.A.  421,  65  N. 
E.  249,  13  Am.  Neg.  Rep.  9. 

And  the  damages  to  be  allowed  for 
injury  to  a  building  by  explosion  of  gas 
may  include  the  loss  of  rent  up  to  the 
time  when,  with  reasonable  diligence  it 
could  have  been  restored,  whether  it  was 
in  fact  restored  or  not.  Hi^gins  v.  Los 
Angeles  Gas  &  E.  Co.  (1911)  159  Cal. 
651,  34  L.R.A.(N.S.)  717,  115  Pac.  313. 

The  measure  of  damages  for  injury  to 
a  mill  by  the  negligent  construction  of  a 
wall  was,  in  Ludlow  v.  Yonkers  (1865) 
43  Barb.  (N.  T.)  493,  held  to  be  the 
actual  injury  sustained,  with  interest 
from  the  time  of  the  injury.  If  rent  is 
recoverable,  it  would  only  be  for  such 
time  as  was  necessary  to  repair  the 
premises  and  restore  them  to  their  use. 
fulness. 

Where,  without  right,  a  house  was  de- 
stroyed to  stay  a  conflagration,  it  was 
stated  in  Parsons  v.  Pettingell  (1866) 
11  Allen  (Mass.)  507,  that  it  was  proper 
for  the  jury  to  consider  whether  there 
was  any  possibility  of  saving  the  prop- 
erty destroyed,  although  it  was  not 
proved  to  have  been  on  fire;  and  that 
they  should  not  have  assessed  more  than 
nominal  damages  for  that  which  could 
not  have  been  saved. 

Where  the  injury  to  a  building  by  an 

explosion  of  dynamite  was  permanent  in 

L.K.A.1917A. 


character,  the  proper  measure  of  dam- 
ages was,  in  Forster  v.  Rogers  Bros. 
(1916)  247  Pa.  64,  93  Atl.  26,  held  to  be 
the  difference  between  the  value  of  the 
real  estate  before  and  after  the  ex- 
plosion; that  is,  the  deterioration  in  the 
market  value  of  the  whole  property, 
caused  by  the  destruction  of  the  build- 
ing. 

Building  damaged  by  water. 

The  measure  of  damages  for  injury  to 
buildings  by  water  is  usually  the  cost  of 
restoration,  or  the  actual  damage  sus- 
tained. 

Thus,  where  a  house  was  damaged  by 
a  flood,  in  consequence  of  the  improper 
building  of  a  railroad,  it  was  held  that 
plaintiff  could  recover  the  sum  neces- 
sary to  put  the  building  in  as  good  con- 
dition as  it  was  in  before  the  overflow, 
with  reasonable  compensation  for  any 
deprivation  of  its  use,  necessarily  suf- 
fered while  it  was  being  repaired.  Gal- 
veston, H.  &  S.  A.  R.  Co.  V.  Ware  (1887) 
67  Tex.  635,  4  S.  W.  13. 

It  was  held  in  Nims  v.  Troy  (1875)  59 
N.  T.  500,  that  plaintiff  was  entitled  to 
recover  for  injury  sustained  to  a  house 
by  the  bursting  of  a  sewer,  and  the  fact 
that  it  was  built  by  contract,  and  was 
not  completed,  did  not  detract  from  his 
right  to  the  house  as  it  was,  or  to  recover 
for  its  destruction.  It  was  proper  to 
allow  plaintiff  the  rental  value  of  the 
house  for  the  time  during  which  he  was 
deprived  of  its  use  by  reason  of  the  in- 
juries to  it,  and  there  appeared  to  be  no 
good  objection  to  the  allowance  of  the 
other  item  for  which  the  recovery  was 
had. 

Where  a  house  was  damaged  by  the 
melting  of  ice  stored  on  adjoining  prem- 
ises, it  was  stated  in  Barrick  v.  Schiff er- 
decker  (1890)  123  N.  Y.  52,  25  N.  E.  365, 
reversing  (1888)  48  Hun,  355,  1  N.  Y. 
Supp.  21,  that  the  rental  value  to  the 
time  of  the  trial,  and,  in  addition,  the 
sum  necessary  to  repair  the  house,  and 
put  it  in  condition  which  would  prevent 
future  injury  from  the  same  cause, 
would  cover  the  total  damages  possible 
to  be  sustained;  but  when  to  that  per- 
manent depreciation  is  added,  damages 
are  given  for  what  cannot  occur;  the  cost 
of  prevention  and  the  result  of  continu- 
ance cannot  both  be  given;  the  award 
of  the  one  must  necessarily  exclude  the 
other. 

The  measure  of  damages  for  injury  to 
a  building  by  water  from  a  canal, 
through  negligence  of  state  officers, 
agents,  and  servants,  was,  in  Slavin  v. 
State  (1897)  152  N.  Y.  45,  46  N.  E.  321, 
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held  to  be  the  expense  necessary  to  re- 
store the  building  in  a  reasonable  man- 
ner,  and,  in  addition  thereto,  any  loss  of 
rental  value  during  time  required  to 
make  necessary  repairs.  The  court  said 
that  the  ordinary  rule  of  damages  in  case 
of  an  unlawful  injury  to  real  property 
is  the  depreciation  in  value  caused  there- 
by. Where  the  injury  is  to  a  building, 
and  is  one  which  admits  of  reparation 
at  a  reasonable  cost,  and  this  would  be 
the  ordinary  method  of  remedying  the 
injury,  the  cost  of  the  repairs  would 
generally  measure  the  depreciation  and 
the  indemnity  to  which  the  owner  would 
be  entitled.  In  addition,  he  would  be 
entitled  to  recover  any  loss  in  rental 
value,  if  any,  during  such  reasonable 
time  as  would  be  required  to  make  re- 
pairs. In  the  nature  of  the  case  there 
can  be  no  exact  ascertainment  of  the  loss 
incurred  by  the  owner,  but  the  rule 
stated  will,  in  most  cases,  work  out  sub- 
stantial justice.  The  right  of  action  ac- 
crues as  soon  as  the  wrong  is  complete; 
and  the  owner  cannot  lie  by,  neglecting 
to  make  the  necessary  repairs,  and  hold 
the  wrongdoer  liable  for  loss  of  rental 
value  for  an  indefinite  period.  In  this 
case  the  expense  of  placing  gravel  in 
the  cellar,  to  enabk  it  to  be  used,  was 
in  the  nature  of  an  expense  of  repairs, 
which  might  properly  have  been  allowed. 
The  claimant  was  also  entitled  to  be 
compensated  for  the  injury  to  the  walls 
and  building,  measured  by  the  sum 
which  it  would  be  necessary  to  expend  to 
restore  them  in  a  reasonable  manner. 
So,  also,  he  would  be  entitled  to  any 
loss  of  rental  value  during  the  time  re- 
quired to  make  the  necessary  repairs. 
The  board,  we  think,  erred  in  confining 
the  right  of  compensation  to  the  actual 
outlay  made  by  the  claimant  in  the 
partial  restoration  made  by  him,  and  in 
refusing  to  consider  the  general  claim 
for  the  injury  to  the  walls  and  structure 
of  the  claimant's  building.  In  reviewing 
this  award  we  pass  no  judgment  upon 
the  amount  of  damages  the  claimant 
should  recover.  Bis  claim  may  be  ex- 
aggerated, but,  if  so,  this  does  not  affect 
the  question  before  us. 

Where  property  was  damaged  by  wa- 
ter in  consequence  of  the  negligent  con- 
struction of  an  embankment,  it  was  held, 
in  Galveston,  H.  &  S.  A.  R.  Co.  v.  Becht 
(1893)  —  Tex.  Civ.  App.  — ,  21  S.  W. 
971,  that  the  measure  of  damages  was 
compensation  for  injury  done  to  house 
and  lot,  considered  as  realty;  and  was  to 
be  ascertained  by  showing  the  diminu- 
tion in  its  value,  occasioned  by  the  act 

of  the  defendant.  In  the  above  case  it 
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was  stated  that,  in  ascertaining  the  value 
of  the  house  and  lot  after  the  injury  had 
been  done,  its  market  value  at  the  time 
when  the  consequences  of  the  embank- 
ment and  of  the  flowing  of  water  caused 
by  it  had  become  sufficiently  apparent  ta 
have  their  permanent  effect  upon  such 
value,  and  any  increase  or  diminution  in 
value  resulting  from  other  causes  than 
from  the  act  of  defendant,  should  be  ex- 
cluded from  the  estimate.  If  it  should 
appear  that  the  owner  of  the  property, 
by  such  reasonable  precautions  as  a  per- 
son of  ordinary  prudence  would  have 
employed  when  the  water  was  thrown 
upon  his  property,  could  have  diverted 
it  and  limited  the  amount  of  the  damage 
to  a  materially  less  sum  than  the  differ- 
ence in  value,  the  plaintiff  would  be  en* 
titled  to  such  sum  only  as  it  would  have 
cost  him  to  do  this. 

So,  where  a  house  was  injured  by  put- 
ting earth  upon  a  street  in  such  a  way 
as  to  shut  off  the  natural  flow  of  water 
down  a  hillside,  stopping  it,  and  letting 
it  soak  into  the  ground,  it  was  stated  in 
Lucot  V.  Rodgers  (1893)  159  Pa.  58,  28 
Atl.  242,  that  the  measure  of  damages 
was  simply  compensation.  Plaintiff  was 
entitled  to  what  the  house  was  worth  on 
the  particular  lot,  less  what  the  founda- 
tions and  material  would  be  worth  torn 
down.  Plaintiff  is  entitled  to  have  the 
lot  placed  in  a  condition  such  as  it  was 
in  before. 

The  actual  damage  suffered  was  held 
to  be  the  measure  of  damage  for  injury 
to  a  house  by  the  overflow  of  a  sewer, 
in  Harrigan  v.  Wilmington  (1888)  8 
Houst.  (DeL)  140,  12  Atl.  779,  the  court 
stating  that  if  there  was  a  finding  for 
the  plaintiff,  she  was  entitled  to  recover 
for  whatever  actual  damages  her  own 
movable  goods  suffered  from  the  water, 
and  such  sum  of  money  besides  as  would 
be  the  aggregate  of  the  diminution  of 
the  annual  value  of  the  house  for  the 
period  of  thirteen  years  from  the  time 
of  the  injury,  with  deduction  therefrom 
for  taxes,  repairs,  insurance,  and  rebate 
of  interest. 

Where  a  building  was  damaged  by^a 
leaking  water  main  it  was  held,  in  Dam- 
mann  v.  St.  Louis  (1899)  152  Mo.  186, 
53  S.  W.  932,  that  the  measure  of  dam- 
ages was  the  difference  in  the  value  of 
the  building  before  and  just  after  the 
injury,  less  the  actual  value  of  any  im- 
provements or  repairs  made  thereon  by  a 
city,  there  being  evidence  "of  what  ma- 
terials it  was  constructed,  what  it  cost, 
and  in  what  condition  it  was  at  the  time 
of  the  accident;  the  effect  of  the  acci^ 
dent  upon  it,  and  the  condition  in  which 
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it  was  left  afterward ;  and  evidence  tend- 
ing to  prove  how  much  it  would  cost  to 
restore  the  building  to  its  original  con- 
dition." 

The  rule  is  stated  in  Keats  v.  Gas  Co. 
(1905)  29  Pa.  Super.  Ct.  480  (injury  by 
overflow  of  stream) ,  that  where  an  in- 
jury to  a  house  is  not  of  a  permanent 
character,  the  measure  of  damages  is  the 
cost  of  restoring  the  property  to  its  for- 
mer condition,  together  with  compensa- 
tion for  the  loss  of  its  use,  unless  such 
cost  should  exceed  the  value  of  the  build- 
ing, in  which  case  such  value  would  be 
the  measure  of  damages.  In  this  case  it 
was  not  alleged  that  the  damages  sus- 
tained exceeded  the  value  of  the  build- 
ing, and  henise  the  measure  of  damages 
was  the  cost  of  restoring  it  to  its  former 
condition,  together  with  compensation 
for  the  loss  of  its  use. 

Misoellaneons   eases. 

Other  cases  not  admitting  of  a  dis- 
tinct classification  have  applied  various  ; 
rules  in  arriving  at  proper  compensation. 

Where  a  house  damaged  by  a  car  run- 
ning into  it  could  not  be  repaired  and 
put  in  as  good  condition  as  it  was  before 
the  injury  without  its  being  taken  down 
and  a  new  one  built,  it  was  held,  in  Ken- 
tucky Traction  &  Terminal  R.  Co.  v.  Bain 
(1914)  161  Ky.  44,  170  S.  W.  499,  that  ] 
the  measure  of  recovery  was  the  diminu- 
tion in  the  fair  and  reasonable  value  of 
the  house;  that  is,  the  difference  be- 
tween its  fair  and  reasonable  value  just 
before  and  just  after  the  injury. 

Fair  compensation  was,  in  McPhillips 
V.  Fitzgerald  (1902)  76  App.  Div.  15,  78 
K.r  Y.  Supp.  631  (affirmed  without  opin- 
ion in  (1904)  177  N.  Y.  543,  69  N.  E. 
1126),  held  to  be  the  measure  of  dam- 
ages for  destruction  of  a  building  by  the 
fall  of  an  adjoining  building. 

In  trespass  for  tearing  down  an  ice 
house,  it  was  held  proper,  in  Clark  v. 
Lake  St.  Clair  &  N.  U.  River  Ice  Co. 
(1872)  24  Mich.  508,  to  estimate  the 
damages  according  to  its  capacity  for 
storing  ice. 

The  measure  of  damages  for  the  re- 
moval of  a  bam  is  the  value  of  the  bam 
as  it  stood  on  the  premises  at  the  time 
of  the  removal.  Kent  County  Agri.  Soc. 
V.  Ide  (1901)  128  Mich.  423,  87  N.  W. 
369. 

The  measure  of  damages  for  the  par- 
tial destruction  of  a  house  is  what  it 
would  reasonably  cost  to  repair  the  in- 
jury. Hooper  v.  Smith  (1899)  —  Tex. 
Civ.  App.  — ,  63  S.  W.  65  (malicious 
destruction). 

In  Marks  v.  Culmer  (1890)  6  Utah, 
L.R.A.1917A. 


419,  24  Pac.  528,  the  measure  of  dam- 
ages for  the  partial  destruction  of  a 
house  was  what  it  would  cost  to  repro- 
duce it,  and  the  value  of  its  use  while 
that  was  being  done  (malicious  destruc- 
tion). ' 

The  measure  of  damages  for  the  de- 
struction of  the  roof  of  a  house  was,  in 
Hearn  v.  McDonald  (1911)  69  W.  Va. 
435,  71  S.  E.  568,  held  to  be  the  value 
of  the  roof;  that  is,  what  it  would  cost 
to  replace  it  new,  less  an  allowance  for 
depreciation  from  use,  age,  or  like  cause. 

Where  a  house  was  damaged  by  the 
negligent  removal  of  a  tree,  it  was  stated, 
in  Bates  v.  Warrick  (1909)  77  N.  J.  L. 
387,  71  Atl.  1116,  that  if  the  injury  was 
so  slight  that  the  house  could  be  re- 
stored to  its  original  condition  at  a  less 
cost  than  the  amount  of  the  deprecia- 
tion in  the  value  of  property  would  be 
if  no  repairs  were  made,  and  where  the 
repairs  would  not  enhance  the  value  of 
the  property  beyond  that  it  possessed  at 
the  time  of  the  injury,  the  cost  of  re- 
storing the  house  to  the  condition  in 
which  it  was  before  the  injury  was  the 
measure  of  damages. 

Damages  for  injury  caused  by  the 
construction  upon  another's  building  of 
a  windmill  so  negligently  that  it  falls 
may  include  the  injury  to  the  articles 
stored  in  the  building.  Flint  &  W.  Mfg. 
Co.  V.  Beckett  (1906)  167  Ind.  491,  12 
L.R.A.(N.S.)  924,  79  N.  E.  503. 

It  was  stated  in  Cleveland,  C.  C.  & 
St,  L.  R.  Co.  V.  Bora  (1911)  49  Ind. 
App.  62,  96  N.  E.  777,  where  premises 
were  entered  and  buildings  and  personal 
property  destroyed,  that  the  measure  of 
damages  to  the  leasehold  depended  upon 
the  diminution  in  the  value  of  the  use 
of  the  premises  for  the  balance  of  the 
term  of  rental,  and  any  other  deprecia- 
tion in  value  of  the  leasehold  brought 
about  by  the  wrongful  act  complained 
of. 

In  Bennett  v.  Clemence  (1863)  6  Allen 
(MasB.)  10,  an  action  for  cutting  down 
part  of  an  unfinished  building,  the  court 
stated  that  if  the  plaintiff  had  a  right  to 
recover  damages,  it  was  for  the  injury 
done  to  his  building  as  it  then  was,  and 
that  questions  as  to  what  the  building 
would  rent  for  annually  when  finished 
according  to  the  plans,  and  what  the 
building  would  cost  when  finished,  were 
improper. 

When  a  building  in  which  the  owner  is 
pursuing  his  ordinary  business  has  been 
summarily  removed  by  the  act  of  a  mu- 
nicipal corporation,  and  the  city  is  found 
to  have  no  legal  power  thus  to  act,  it  is 
held,  in  Evens  v.  Cincinnati   (1856)    2 
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Handy  (Ohio)  236,  that  the  measure  of 
damages  should  be  the  cost  of  repairs  to 
the  owner,  including  the  cost  of  the  ma- 
terial injured  or  destroyed  in  the  dem- 
olition of  the  building.  The  court  ob- 
served that  the  owner  should  be  paid,  in 
addition,  for  the  loss  of  rent  for  the 
time  he  was  deprived  of  the  use  of  his 
building,  as  well  as  the  ordinary  profits 
of  his  business,  if  the  vocation  is  such  as 
to  furnish  means  of  estimation  without 
resorting  to  merely  contingent  or  specu- 
lative damages. 

It  is  stated  in  Silva  McAlester  (1915) 
—  Okla.  — ,  148  Pac.  150,  a  suit  to  re- 
strain a  city  from  tearing  down  certain 
buildings,  that  ordinarily  the  measure  of 
damages  for  the  removal  or  destruction 
of  buildings  from  real  estate,  to  which 
they  are  attached  as  a  part  thereof,  is 
what  it  would  cost  to  replace  them,  not 
exceeding  the  value  of  the  entire  prop- 
erty; but  if,  for  any  reason,  the  build- 
ings could  not  be  replaced,  the  measure 
of  damages  would  be  the  difference  in  the 
value  of  the  entire  property  before  and 
after  the  removal  or  destruction  of  the 
buildings. 

Where  a  creditor  destroyed  a  house 
delivered  to  him  as  a  guaranty  for  pay- 
ment of  debts,  the  court,  in  Bonjoc  v. 
Cuison  (1909)  13  Philippine,  301,  said: 
"In  the  present  case  there  is  no  question 
as  to  the  collection  of  any  money  debt, 
or  of  any  default  on  the  part  of  the  de- 
fendant, but  of  indemnity  for  the  value 


of  a  house  which  the  defendant  had  no 
right  to  destroy,  and  of  the  prejudice 
that  he  caused  the  plaintiffs  by  his  un- 
lawful and  unjust  act;  and  it  is  quite 
obvious  that  the  actual  and  true  extent 
of  such  damages,  which  has  not  been 
controverted  by  the  appellant,  is  what 
must  serve  as  the  basis  and  measure  for 
the  indemnity,  according  to  the  most 
elemental  principles  of  justice  and  law.^' 
The  measure  of  damage  to  a  building 
by  lessees'  removal  of  certain  partition 
walls,  partitions,  gas  fixtures,  etc.,  was 
held,  in  Agate  v.  Lowenbein  (1875)  6 
Daly  (K.  Y.)  291,  to  be  the  diminished 
value  of  the  property,  or  difference 
between  its  value  before  the  altera- 
tions and  after, — ^the  difference  in 
the  market  value, — ^the  eourt  stat- 
ing that  ''the  rule  that  the  de- 
fendant must  answer  for  the  diminished 
value  of  the  premises,  and  not  the  cost 
of  restoration,  is  especially  appropriate 
in  this  case,  where  the  express  right  to 
alter  was  reserved,  and  where  the  limit 
of  such  right  was  any  injury  to  the 
premises.  If  they  were  so  injured  that 
the  rental  value  was  lessened,  if  they 
were  worth  less  when  altered  than  be- 
fore, and  could  not  be  let  so  easily  or 
profitably,  defendants  must  make  up  the 
difference;  if  they  were  in  nowise  les- 
sened in  market  value  or  rental  value, 
plaintiffs  have  suffered  nothing;  and  this 
is  wholly  irrespective  of  the  cost  of  any 
restoration  whatever."  J.  D.  C. 


TENNESSEE  SUPREME  COURT. 

M.  E.  BAIRD 

V. 

W.  G.  SMITH,  Appt. 

(128  Tenn.  410,  161  S.  W.  492.) 

Monopoly  ^  statute  ^  agreement  not  to 
re-enter  business. 

An  agreement  collateral  to  the  sale  of  a 
store,  that  the   seller   will  not  enter   into  i 
any  line  of  competing  business  in  the  town  ' 


for  the  period  of  five  years,  does  not  con- 
travene a  statute  making  illegal  any  con- 
tract or  combination  made  with  a  view  to 
lessen,  or  tending  to  lessen,  full  and  free 
competition. 

For  other  cases j  see  Contracts,  III,  e,  2,  f» 
Dig,  1-52  N.  8. 

(November  28,  1913.) 

A  PPEAL  by  defendant  from  a  decree  of 
XJL  the  Chancery  Court  for  Campbell  Coun- 
ty in  complainant's  favor  in  an  action  to 


Xote.  —  As  to  the  extent  to  which  con- 
tracts in  partial  restraint  of  trade  are  af- 
fected by  modern  anti-trust  acts,  see  an- 
notation following  this  case,  post,  379. 

Upon  the  question  whether  a  combina- 
tion to  control  the  price  of  labor  or  other 
personal  service  is  a  violation  of  a  statute 
against  trusts  and  monopolies,  see  note  to 
State  V.  Duluth  Bd.  of  Trade,  23  L.R.A. 
(N.S.)  1260,  and  the  case  of  Rohlf  v.  Kese- 
meier,  23  L.R.A.(N.8.)  1284. 

As  to  validity  of  contract  provisions 
seeking  to  control  price  at  which  an  arti- 
cle shall  be  resold,  see  annotation  to  Grogan 
L.R.A.1917A. 


V.  Chaffee,  27  L.R.A.(N.S.)  395,  and  Fisher 
Flouring  Mills  Co.  v.  Swanson,  51  L.R.A. 
(N.S.)  '622. 

As  to  validity  of  contract  by  selling 
shareholder  not  to  engage  in  business  in 
competition  with  the  corporation,  see  anno- 
tation to  Buckhout  V.  Witwer,  23  L.H.A. 
(N.S.)   i50n. 

As  to  validity  of  stipulation  to  discon- 
tinue or  not  to  engage  in  a  particular  busi- 
ness, when  not  ancillary  to  a  lawful  con- 
tract, see  note  to  Clemmong  ▼.  Meadows, 
6  L.R.A.(N.S.)  847. 

As  to  validity  of  agreement  not  to  com- 
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recover  damages  for  alleged  breach  of  a 
contract  of  Bale  with  a  provision  for  com- 
pensation should  the  vendor  re-enter  busi- 
ness.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  H.  K.  Trammell  for  appellant. 

Mr.  John  Jennings,  Jr.,  for  appellee: 

The  sole  object  of  the  rules  and  princi- 
ples laid  down  for  the  exposition  of  con- 
tracts is  to  do  justice  to  the  parties  by  en- 
forcing a  performance  of  their  agreement 
according  to  the  sense  in  which  they  mu- 
tually understood  it  at  tlie  time  it  was 
made. 

McNairy  v.  Thompson,  1  Sneed,  141; 
Perkins  Oil  Co.  v.  Eberhart,  107  Tenn.  409, 
64  S.  W.  760;  Mills  v.  Faris,  12  Heisk. 
456;  Ruohs  v.  Traders*  F.  Ins.  Co.  Ill 
Tenn.  406,  102  Am.  St.  Rep.  790,  78  S. 
W.  85;  Hardwick  v.  American  Can  Co.  113 
Tenn.  657,  88  S.  W.  797;  Nashville  &  N. 
W.  R.  Co.  v.  Jones,  2  Coldw.  674;  Hyde  v. 
Darden,  3  Heisk.  615;  Taylor  v.  Meblett, 
4  Heisk.  491 ;  Nunnelly  v.  Warner  Iron  Co. 
94  Tenn.  282,  29  S.  W.  124;  Mumford  v. 
Memphis  k  C.  R.  Co.  2  Lda,  393,  31  Am. 
Rep.  616;  Nashville  L.  Ins.  Co.  v.  Mathews, 
8  Lea,  499;  New  Memphis  Gaslight  Co. 
Cases,  105  Tenn.  268,  80  Am.  St.  Rep.  880, 
60  S.  W.  206. 

Parol  evidence  Is  admissible  to  show  the 
situation,  surroundings,  and  motives  of  the 
parties  to  this  contract. 

Leinau  v.  Smart,  11  Humph.  308. 

The  language  of  a  contract  is  to  be  taken 
more  strongly  against  the  party  using  it. 

Crouch  V.  Shepard,  4  Coldw.  383. 

Parol  evidence  is  admissible  to  explain 
what  was  intended. 

Sargent  v.  Adams,  3  Gray,  72,  63  Am. 
Dec.  718;  Reed  v.  Merchants*  Mut.  Ins. 
Co.  96  U.  S.  23,  24  L.  ed.  348;  Jones,  Ev. 


562  et  seq.;  Hines  v.  Willcox,  96  Tenn. 
148,  34  L.R.A.  824,  64  Am.  St.  Rep.  823, 
33  S.  W.  914;  Mills  v.  Faris,  12  Heisk.  451; 
Ferguson  v.  Rafferty,  128  Pa.  337,  6  L.R.A. 
33,  18  AtL  484;  Durkin  v.  Cobleigh,  156 
Mass.  108,  17  L.II.A.  270,  32  Am.  St.  Rep. 
436,  30  N.  E.  474;  Gibson's  Suits  in  Ch. 
§  638. 

As  agreements  entered  into  by  the  seller 
of  a  business  with  the  buyer,  not  to  com- 
pete within  reasonable  limits  against  the 
business  sold,  are  not  considered  invalid  as 
ih  restraint  of  trade  at  common  law,  they 
are  properly  held  not  to  be  within  the 
meaning  of  statutes  directed  against  re- 
straint of  trade. 

27  Cyc.  900;  Bailey  v.  Master  Plumbers' 
Asso.  103  Tenn.  99,  46  I/.RAl.  561,  52  S.  W. 
853;  Turner  v.  Abbott,  116  Tenn.  718,  6 
L.R.A.(N.S.)  892,  94  S.  W.  64,  8  Ann.  Cas. 
150;  Bradford  v.  Montgomery  Furniture 
Co.  115  Tenn.  616,  9  L.R.A.(N.S.)  979,  92 
8.  W.  1104;  Kramer  v.  Old,  119  N.  C.  1,  34 
L.R.A.  389,  66  Am.  St.  Rep.  660,  25  S.  E. 
813. 

Bnchanan,  J.,  delivered  the  opinion  of 
the  court: 

On  May  9,  1910,  the  parties  above  named 
entered  into  a  written  contract  whereby 
Smith  sold  to  Baird  the  entire  stock  of  mer- 
chandise and  fixtures  located  in  a  certain 
storehouse  in  Jellico,  Tennessee,  known  as 
the  "Racket  Store."  The  contract  contains 
the  terms  of  sale  (which  are  not  material 
to  be  set  out  here),  and  then  proceeds  as 
follows: 

"Further  considerations  of  this  agree- 
ment are  as  follows: 

"The  said  W.  G.  Smith  binds  himself  in 
the  sum  of  one  thousand  dollars  ($1,000), 
to  be  paid  to  the  said  M.  E.  Baird,  due  only 


pete,  ancillary  to  sale  or  lease  of  property, 
as  affected  by  a  covenantee's  purpose  to 
procure  a  monopoly,  see  annotation  to  An- 
derson V.  Shawnee  Compress  Co.  15  L.R.A. 
(N.S.)  846,  and  the  later  case  of  Mer- 
chants' Ice  &  Cold  Storage  Co.  v.  Rohr- 
man,  30  L.R.A.(N.S.)  973. 

As  to  validity  of  contract  restraining 
the  practice  of  one's  profession  after  ex- 
piration of  term  of  service  with  another, 
see  annotation  to  Freudenthal  v.  Eepey,  26 
L.R.A.(N.S.)   961. 

As  to  validity  of  agreement  by  employee 
not  to  engage  in  competing  business,  as 
affected  by  its  scope  in  time  and  territorial 
extent,  see  annotation  to  Taylor  Iron  & 
Steel  Co.  V.  Nichols,  24  L.R.A.(X.S.)  933, 
and  Kinney  v.  Scarbrough  Co.  40  KRJl. 
(N.  S.)  473. 

As  to  validity  of  agreement  in  restraint 
of  trade,  ancillary  to  the  sale  of  a  business 
or  profession,  as  affected  by  its  territorial 
scope,  see  annotation  to  Fleckenstein  Bros. 
L.R.A.1917A. 


(Do.  V.  Fleckenstein,  24  L.R.A.(N.S.)  913^ 
and  Hall  Mfg.  Co.  v.  Western  Steel  &  Iron 
Works,  L.R.A.1916C,  620. 

As  to  validity  of  agreement  to  patronize 
particular  concern  exclusively,  see  annota- 
tion to  Peerless  Pattern  Co.  v.  Gauntlett 
Dry  Goods  Co.  42  L.R.A.(N.S.)   843. 

As  to  validity  of  contracts  for  exclusive 
right  to  furnish  telephone  service,  see  an- 
notation to  Central  New  York  Teleph.  & 
Teleg.  Co.  v.  Averill,  32  L.R.A.(N.S.)   494. 

As  to  validity  of  contracts  between  tele- 
phone companies  for  exclusive  connection, 
see  annotation  to  Home  Teleph.  Co.  v. 
Sarcoxie  Light  &  Teleph.  Co.  36  L.R.A. 
(N.S.)  124,  and  Union  Trust  &  Sav.  Bank 
V.  Kinloch  Long  Distance  Teleph.  Co.  45 
L.R.A. (N.S.)   465. 

As  to  legality  of  combination  by  dealers 
not  to  patronize  wholesalers  who  sell  to 
imdesirable  persons,  see  note  to  Retail 
Lumber  Dealers'  Asso.  ▼.  State,  35  L.R.A. 
(N.S.)    1054. 
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under  the  following  conditions:  Should  the 
said  W.  G.  Smith  enter  into  anj  business 
other  than  the  business  which  he  is  now 
connected  with,  viz.,  the  Smith  Shoe  & 
Clothing  Company,  in  the  town  of  Jellico, 
for  a  period  of 'five  (5)  years,  in  any  line 
of  merchandise  that  would  be  considered  in 
competition  to  the  store  sold  to  M.  E. 
Baird,  then  the  said  W.  G.  Smith  agrees  to 
pay  one  thousand  dollars  ($1,000)  to  said 
M.  E.  Baird  for  this  privilege." 

The  contract  was  in  duplicate,  executed 
in  the  presence  of  two  witnesses  and  signed 
by  the  respective  parties.  Baird  paid  the 
consideration  money,  entered  into  posses- 
sion of  the  stock  and  fixtures,  and  since  the 
date  of  the  contract  has  been  doing  busi- 
ness at  the  "Racket  Store."  On  November 
25,  1012,  he  brought  this  suit,  seeking  a 
decree  against  Smith  for  $1,000  and  interest 
upon  an  alleged  breach  of  the  above-quoted 
portion  of  the  contract. 

The  chancellor  decreed  as  prayed  in  the 
bill,  and  Smith  appealed,  and  has  assigned 
errors  in  this  court. 

It  is  the  opinion  of  the  majority  of  the 
court  (in  which  the  writer,  however,  does 
not  concur)  that  the  contract  was  breached 
by  Smith,  and  that  so  far  as  this  branch  of 
the  case  is  concerned  there  was  no  error  in 
the  decree.  This  branch  of  the  case  has  been 
disposed  of  in  an  oral  opinion  and  need  not 
be  further  noticed. 

The  next  and  only  remaining  question 
arises  upon  Smith's  insistence  that  the 
chancellor  should  have  held  the  clause  quot- 
ed from  the  contract  void,  because  it  was  a 
contract  tending  to  lessen  full  and  free  com- 
petition in  the  sale  of  merchandise,  within 
the  meaning  of  chapter  140,  Acts  of  1903. 
It  is  urged  that  the  lessening  or  restraint 
of  competition  need  not,  under  the  act,  be 
unreasonable,  as  it  must  have  been  at  com- 
mon law,  in  order  to  invalidate  the  con- 
tract,  but,  on  the  contrary,  under  the  act  a 
mere  tendency  to  lessen  full  and  free  com- 
petition invalidates  the  contract. 

An  analysis  of  §  1  of  the  act  in  question 
reveals  a  twofold  purpose  in  the  passage 
of  that  section. 

The  first  was  to  preserve  full  and  free 
competition  in  the  sale  of  articles  of  ^mer- 
chandise  which  had  become  a  part  of  the 
mass  of  property  in  the  state. 

The  second  was  to  preserve  full  and  free 
competition  in  the  sale  and  manufacture  of 
articles  of  domestic  growth  and  domestic 
raw  material,  and  to  prevent  all  combi- 
nations tending  to  affect  the  price  or  cost 
thereof  to  the  consumer  or  producer. 

With  the  second  of  these  purposes  we 
are  not  concerned  in  the  present  case.  It 
is  the  first  purpose  of  the  act,  and  how  far, 
L.R.A.1917A. 


if  at  all,  it  has  changed  the  rules  of  the 
common  law  with  respect  to  contracts  of 
this  character,  that  we  must  consider  in  the 
present  case. 

We  think  the  only  change  in  the  common 
law  the  statute  has  wrought  is  acccnnplished 
by  the  use  of  the  words  'tend  to"  in  the  1st 
section  of  the  act.  The  test  at  the  common 
law  had  been  whether,  in  point  of  fact,  the 
contract  or  other  matter  in  question  did  in 
fact  work  an  undue  or  unreasonable  re- 
straint upon  full  and  free  competition;  the 
test  under  the  statute  is  whether  it  '^tends 
to"  do  so.  The  statute  works  no  change  in 
the  meaning  of  the  word  "competition"  as 
it  was  understood  at  common  law,  nor  does 
it  change  what  was  at  common  law  undue 
or  unreasonable  restraint  of  trade,  or  such 
restraint  of  the  synonymous  term,  "full  and 
free  competition." 

So  the  question  before  us  narrows  down 
to  the  point  of  determining  whether  the 
contract  in  suit,  or  that  part  of  it  quoted 
herein,  tended  within  the  meaning  of  the 
1st  section  of  the  act  to  lessen  full  and  free 
competition,  and  therefore  contravened  the 
public  policy  underlying  the  act. 

Under  the  common  law  in  force  in  this 
state  prior  to  any  legislation  on  the  sub- 
ject, only  such  combinations,  contracts,  or 
agreements  as  operated  to  the  prejudice  of 
the  public  interest  by  unduly  obstructing 
the  due  course  of  trade,  or  which,  either 
because  of  their  inherent  nature  or  effect, 
or  because  of  the  evident  purpose  of  the  act, 
injuriously  restricted  trade,  were  denounced 
as  void  on  grounds  of  public  policy. 

Such  was  the  holding  of  the  Supreme 
Court  of  the  United  States  in  United  States 
V.  American  Tobacco  Co.  221  U.  S.  171,  179, 
65  L.  ed.  690,  693,  31  Sup.  Ct.  Rep.  632, 
where  it  was  said  that  the  statute  under 
consideration  there  should  be  so  interpreted 
as  not  to  restrain  the  power  to  make  "nor- 
mal and  usual  contracts  to  further  trade 
by  resorting  to  all  normal  methods,  whether 
by  agreement  or  otherwise,  to  accomplish 
such  purpose."  And  so  we  think  the  act  in 
question  in  the  present  case  must  be  read 
and  interpreted.  Every  contract  by  which 
one  person  secures  to  himself  the  owner- 
ship, dominion  over,  and  right  to  fix  a  price 
on  or  sell,  or  to  keep  for  his  use,  a  particu- 
lar portion  of  the  common  mass  of  mer- 
chandise in  the  state,  is  to  that  extent  an 
exclusion  of  the  like  rights  in  all  others 
over  that  property  during  his  ownership, 
and  such  person,  if  under  no  public  duty 
or  contract  to  part  with  the  merchandise, 
may  keep  and  use  it,  or  sell  it  at  such  price 
as  he  sees  fit.  He  is  free  to  do  as  he  likes 
in  respect  to  it;  and  so  was  the  vendor 
from  whom  he  acquired  title,  if  similarly 
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cireumstaiiced.  And,  as  we  see  the  present 
etLBe,  Smith,  who  had  gathered  into  his 
"Racket  Store"  a  part  of  the  common  mass 
of  merchandise  in  the  state,  and  who  by 
sale  of  merchandise  of  like  character  in  that 
place  had  built  up  a  good  name  or  good 
will  for  his  business  in  that  particular  class 
of  merchandise,  had  a  property  right  not 
only  in  the  merchandise  and  fixtures  sold 
to  Baird,  but  also  in  the  good  will  or  name 
of  the  business.  The  contract  between 
Smith  and  Baird  does  not  expressly  convey 
the  good  will  of  the  business;  but,  notwith- 
standing this  fact,  we  think  Smith's  right 
was  clear  to  sell  the  stock  of  merchandise 
and  fixtures,  and  as  an  incident  of  his  own- 
ership of  the  stock  and  the  business  con- 
ducted by  him,  and  as  an  element  entering 
into  and  forming  a  part  of  the  value  there- 
of, to  bind  himself  not  to  engage  in  business 
in  competition  with  Baird  in  the  town  of 
Jellico  for  the  period  of  time  named  in  the 
contract.  Jackson  v.  Byrnes,  103  Tenn. 
698,  54  S.  W.  984;  Bradford  v.  Montgomery 
Furniture  Co.  116  Tenn.  «10,  9  L.R.A.(N.S.) 
979,  92  S.  W.  1104;  Turner  v.  Abbott,  116 
Tenn.   725,   6  L.R.A.(N.S.)    892,  94  S.  W. 


64,  8  Ann.  Cas.  160;   Smith  ▼.  Webb,  176 
Ala.  596,  40  L.R.A.(N.S.)   1192,  68  So.  913. 

We  do  not  think  the  contract  tended  to 
restrain  full  and  free  competition  within 
the  meaning  of  the  Act  of  1903.  Our  case 
of  Turner  v.  Abbott,  116  Tenn.  726,  6  L.R.A. 
(N.S.)  892,  94  S.  W.  64,  8  Ann.  Gas.  150, 
is  controlling  authority  in  the  present  case. 

The  act  of  1903,  upon  other  phases  than 
that  involved  in  the  present  case,  has  been 
considered  by  this  court  in  State  v.  Wither- 
spoon,  115  Tenn.  138,  90  S.  W.  852;  State 
ex  rel.  Chilhowee  Woolen  Mills  Co.  v. 
Chilhowee  Woolen  Mills  Co.  115  Tenn.  267, 
2  L.R.A.(N.S.)  493,  112  Am.  St.  Rep.  826, 
89  S.  W.  741 ;  Standard  Oil  Co.  v.  State,  117 
Tenn.  642,  10  L.R.A.(N.S.)  1015,  100  S.  W. 
705;  State  ex  rel.  Cates  v.  Stondard  Oil  Co. 
120  Tenn.  138,  110  S.  W.  566.  And  the  act 
is  considered  by  the  Supreme  Court  of  the 
United  States  in  Standard  Oil  Co.  ▼.  Ten- 
nessee, 217  U.  S.  413,  64  L.  ed.  817,  30  Sup. 
Ct.  Rep.  643. 

It  results,  from  the  views  expressed,  that 
the  decree  of  the  Chancellor  must  be  af- 
firmed, with  costs. 


Annotatioii— Contract!  in  partial  restraint  of  trade  as  affected  by  modem 

anti-trust  acts. 


This  note  is  supplemental  to  the  note 
to  Lanyon  v.  Garden  City  Sand  Co,  9 
L.R.A.(N.8.)  446,  on  the  same  subject, 
and  the  note  to  Cleland  v.  Anderson,  5 
L.R.A.(N.S.)  136,  on  "Legality,  under 
modem  anti-trusts  acts,  of  combinations 
or  agreements  which  restrict  the  class  of 
persons  to  whom  commodities  shall  be 
sold,  or  from  whom  they  may  be 
bought."  And,  to  the  extent  to  which 
the  class  of  contracts  therein  treated  is 
affected  by  anti- trust  acts,  it  is  also 
supplemental  to  the  note  to  Walter  A. 
Wood  Mowing  &  Reaping  Mach.  Co.  v. 
Greenwood  Hardware  Co.  9  L.R.A.(N.S.) 
501,  on  "Validity  of  contract  giving  one 
an  exclusive  right  to  handle  goods  in  a 
given  locality." 

The  question  with  which  this  note  is 
concerned  is  as  to  when  agreements 
otherwise  presumably  valid  as  being  in 
reasonable  and  partial  restraint  of 
trade  fall  within  the  inhibition  imposed 
by  modem  anti-trust  acts.  It  does  not 
include  eases  in  which  the  anti-trust  act 
was  held  not  to  apply  on  the  ground  that 
the  agreement  in  question  related  to  a 
subject-matter  not  within  the  operation 
of  the  act. 

As  to  the  applicability  of  anti-monop- 
oly laws  to  contracts  relating  to  goods 

manufactured   by   a    secret   process   or 
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compounded  under  a  seeret  formula,  see 
cases  set  forth  in  the  note  to  Grogan  v. 
Chaffee,  27  L.R.A.(N.S.)  395,  at  p.  402. 

The  statement  made  in  the  earlier  note 
that  the  general  trend  of  decision  ap- 
pears to  be  that  an  agreement  in  partial 
restraint  of  trade,  incidental  to  a  lawful 
transaction,  which  was  made  for  the 
purpose  of  protecting  a  party  thereto, 
I  will  not  be  regarded  as  violating  the  so- 
called  anti-trust  acts  but  that  where  the 
principal  object  aimed  at  is  the  suppres- 
sion of  competition,  the  agreement  is 
unlawful,  is  borne  out  by  the  later 
cases.  Some  of  the  statutes,  however, 
are  so  drawn  as  to  cover  such  agree- 
ments, and  expressly  permit  them  only 
with  certain  defined  limits. 

As  a  general  rule,  independent  of  stat- 
ute, a  contract  in  partial  restraint  of 
trade  will  be  upheld  when  it  is  an  inci- 
dent to  and  is  in  support  of  another  con- 
tract or  sale  in  which  the  covenantor  has 
an  interest  which  is  in  need  of  protec- 
tion, but  covenants  of  this  kind  will  be 
'enforced  only  when  the  restraint  is  no 
more  extensive  than  is  reasonably  re- 
quired to  protect  the  interest  of  the 
party  in  whose  favor  it  is  given,  and  is 
not  so  large  as  to  interfere  with  the  in- 
terests of  the  public.  If  the  contract  is 
made  for  the  protection  of  a  private 
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right  created  by  the  contract,  and  is  rea- 
sonable in  its  provisions  and  scope,  the 
court  will  uphold  it,  but  if  its  direct 
purpose  is  to  restrain  trade,  or  if  it  re- 
sults in  a  combination  to  create  a  monop- 
oly, it  will  be  condemned  as  illegal. 

The  fact  that  the  restraint  of  compe- 
tition is  not  limited  to  the  locality  where 
the  seller  was  doing  business,  but  is 
made  to  extend  throughout  the  territory 
in  which  the  purchaser  expects  to  do 
business,  tends  to  show  an  intention  on 
the  part  of  the  purchaser  to  get  more 
than  reasonable  protection  incidental  to 
the  good  will  of  the  business  sold. 
United  States  v.  Great  Lakes  Towing  Co. 
(1913)  208  Fed.  733. 

Under  the  Federal  aet. 

As  to  the  relation  of  a  contract  or 
combination  to  interstate  commerce 
which  will  bring  it  within  the  Federal 
Anti-trust  Act,  see  annotation  to  Poca- 
hontas Coke  Co.  V.  Powhatan  Coal  & 
Coke  Co.  10  L.R.A.(N.S.)  268;  also  the 
later  case  of  C.  H.  Albers  Commission 
Co.  V.  Spencer,  11  L.R.A.(N.S.)  1003. 

That  the  Federal  act  does  not  apply  to 
contracts  whereby  the  owner  of  a  patent 
or  copyright  contracts  with  purchasers 
of  the  patented  or  copyrighted  article 
as  to  the  price  at  which  such  article  may 
be  resold,  see  cases  collected  in  the  note 
to  Grogan  v.  Chaffee,  27  L.R.A.(N.S.) 
395,  at  p.  401. 

The  earlier  cases  very  generally  held 
that  agreements  in  partial  restraint  of 
trade,  where  ancillary  to  lawful  con- 
tracts, and  not  made  with  a  view  to  the 
suppression  of  competition,  are  not  with- 
in the  Federal  Anti-trust  Act;  and  any 
possible  doubt  on  the  point  has  been  re- 
moved by  the  decisions  of  the  Supreme 
Court  in  Standard  Oil  Co.  v.  United 
States  (1911)  221  U.  S.  1,  65  L.  ed.  619, 
34  L.B.A.(N.S.)  834,  31  Sup.  Ct.  Rep. 
502,  Ann.  Cas.  1912D,  734,  and  United 
States  v.  American  Tobacco  Co.  (1911) 
221  U.  S.  106,  56  L.  ed.  663,  31  Sup.  Ct. 
Rep.  632,  which  settle  conclusively  that 
the  Sherman  Act  is  applicable  only  to 
contracts  and  combinations  which  are  in 
unreasonable  restraint  of  trade. 

That  the  sale  of  a  business  and  the 
transfer  of  the  good  will  pertaining 
thereto  and  an  agreement  thereunder, 
within  reasonable  limitations  as  to  time 
and  territory,  not  to  enter  into  compe- 
tition with  the  purchaser,  made  as  part 
of  the  sale  of  a  business,  and  not  as  a 
device  to  control  commerce,  is  not  with- 
in the  Federal  Anti-trust  Law,  has  been 
held  in  Darius  Cole  Transp.  Co.  v.  White 

Star  Line  (1911)  108  C.  C.  A.  165,  186 
L.R.A.1917A. 


Fed.  63,  and  the  United  States  v.  Great 
Lakes  Towing  Co.  (1913)  208  Fed.  733. 

But  the  imposition  of  a  restraint 
greater  than  necessary  to  afford  fair 
protection  to  the  legitimate  interests  of 
the  purchaser  or  contractor  constitutes 
an  unreasonable  restraint  under  such 
act.  United  States  v.  Great  Lakes  Tow- 
ing Co.  (Fed.)  supra. 

In  McConnell  v.  Camors-McConnell 
Co.  (1907)  81  C.  C.  A.  429, 152  Fed.  321, 
in  which  the  violation  of  a  stipulation 
against  competition  was  sought  to  be  en- 
joined, it  was  held  that  w^here  the  con- 
tract of  sale  provided  for  the  organiza- 
tion of  a  new  corporation  to  monopolize 
the  business,  the  contract  was  in  viola- 
tion of  the  Federal  Anti-trust  Act,  and 
was  therefore  void. 

In  Darius  Cole  Transp.  Co.  v.  White 
Star  Line  (1911)  108  C.  C.  A.  165,  186 
Fed.  63,  writ  of  certiorari  denied  in 
(1912)  225  U.  S.  704,  56  L.  ed.  1265,  32 
Sup.  Ct.  Rep.  837,  where  in  connection 
with  the  lease  of  a  steamer  the  lessor 
agreed  "to  surrender  to  the  party  of  the 
second  part  all  if  the  good  will  of  the 
'river  business.'  so-called,  that  may  be 
controlled  by  it,  and  to  that  end  agrees 
not  to  enter  into  competition  with  the 
party  of  the  second  part  upon  the  routes 
herein  named,  and  not  to  operate  any  of 
its  vessels  or  any  vessel  whatsoever  on 
the  said  routes  between  Detroit  and 
Port  Huron  or  between  Detroit  and  To- 
ledo during  the  period  of  the  said  three 
years,"  it  was  held,  in  view  of  the  fact 
that  the  effect  was  to  give  the  lessee  a 
monopoly  of  the  traffic,  and  that  the 
rental  reserved  was  more  than  the 
steamer  could  have  earned  except  under 
a  practically  complete  monopoly  of  such 
traffic,  that  the  restraint  imposed  was 
not  merely  incidental  to  the  lease,  but 
was  a  device  to  control  interstate  com- 
merce and  therefore  void  as  in  violation 
of  the  Sherman  Anti-trust  Law. 

In  D.  Ghirardelli  Co.  v,  Hunsicker 
(1912)  164  Cal.  355,  128  Pac.  1041,  the 
opinion  was  expressed  that  agreements 
for  the  maintenance  of  a  fixed  retail 
price  of  a  certain  commodity,  which  do 
not  involve  the  whole  market  supply  of 
such  commodity,  are  not  unenforceable 
as  being  in  restraint  of  trade,  under  the 
Sherman  Act,  although,  as  the  case  did 
not  involve  any  question  of  interstate 
commerce,  the  effect  of  the  act  was  not 
properly  involved. 

In  Moroney  Hardware  Co.  v.  Goodwin 
Pottery  Co.  (1909)  —  Tex.  Civ.  App.  — , 
120  S.  W.  1088,  it  was  held  that  an 
agreement  made  in  connection  with  a 
sale  of  goods,  to  give  a  rebate  if  the  pur- 
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chaser  should  handle  the  vendor's  goods 
exclusively  for  the  period  of  one  year, 
was  not  in  restraint  of  trade  and  not  in 
violation  of  the  Sherman  Anti-trust  Act, 
there  being  nothing  in  the  contract  by 
which  the  purchaser  bound  himself  to 
purchase  goods  exclusively  from  the  sell- 
er. 

See  also  under  this  head,  American 
Sand  &  Gravel  Co.  v.  Chicago  Gravel 
Co.  (1914)  184  Bl.  App.  509,  infra. 

Under  state  anti-tmat  laws. 

State  an  ti- trust  laws  do  not,  of 
course,  apply  where  the  contract  in 
question  relates  to  interstate  commerce. 
Albertype  Co.  v.  Gust  Feist  Co.  (1909) 
102  Tex.  219,  114  S.  W.  791;  Eclipse 
Paint  &  Mfg.  Co.  v.  New  Process  Roof- 
ing &  Supply  Co.  (1909)  55  Tex.  Civ. 
App.  553, 120  S.  W.  532 ;  Moroney  Hard- 
ware Co.  V.  Goodwin  Pottery  Co.  (1909) 

—  Tex.  Civ.  App.  — ,  120  S.  W.  1088; 
McCall  Co.  V.  J.  D.  Stifi  Dry  Goods  Co. 
(1912)  —  Tex  Civ.  App,  — ,  142  S.  W. 
659;  Lock  v.  Citizens'  Nat.  Bank  (1914) 

—  Tex.  Civ.  App.  — ,  134  S.  W.  536.  But 
see  State  v.  Racine  Sattley  Co.  (1911)  — 
Tex.  Civ.  App.  — ,  134  S.  W.  400,  and  J. 
R.  Watkins  Medical  Co.  v.  Johnson 
{1913)  —  Tex.  Civ.  App.  — ,  162  S.  W. 
394,  as  holding  that,  where  the  goods 
forming  the  subject  of  a  sale  become 
part  of  the  common  mass  of  property 
within  the  state,  provisions  in  the  con- 
tract of  sale  relative  to  the  conduct  of 
the  purchaser  may  render  the  contract 
void  under  the  local  anti-trust  act,  not- 
withstanding the  sale  itself  is  a  transac- 
tion of  interstate  commerce;  also  Segal 
V.  McCall  Co.  (1916)  t-  Tex,  — ,  184  S. 
W.  188;  Armstrong  v.  W.  T.  Rawleigh 
Medical  Co.  (1915)  —  Tex.  Civ.  App.  — 
178  S.  W.  582;  and  W.  T.  Rawleigh  Med- 
ical Co.  V.  Fitzpatrick  (1916)  —  Tex. 
Civ.  App.  — ,  184  S.  W.  549,  in  which 
it  is  held  that  the  local  act  applies  to 
provisions  of  a  contract  relating  to  acts 
to  be  performed  by  the  vendee  after  the 
interstate  commerce  involved  in  the 
transaction  has  been  completed. 

As  a  general  rule,  the  fact  that  the 
subject  of  the  contract  is  a  patented  or 
copyrighted  article  will  take  it  out  of 
the  operation  of  anti>monopoly  l^isla- 
tion. 

Thus,  a  contract  by  which  a  patentee 
seeks  to  control  the  selling  price  of  his 
invention  cannot  be  regarded  as  viola- 
tive of  a  state  anti-trust  law,  since  the 
state  cannot  subtract  from  the  monopoly 
enjoyed  by  a  patentee  under  the  Federal 
laws.  Rubber  Tire  Wheel  Co.  v.  Milwau- 
kee Rubber  Works  Co.  (1907)  83  C.  C.  A. 
L.R.A.1917i» 


336,  154  Fed.  358,  writ  of  certiorari  de- 
nied in  (1907)  207  U.  S.  589,  52  L.  ed. 
354,  28  Sup.  Ct.  Rep.  255. 

A  contract  giving  an  exclusive  right 
to  sell  is  not  in  violation  of  the  Texas 
Anti-trust  Statute,  where  the  subject  of 
the  transaction  is  a  patented  article. 
Lock  V.  Citizens'  Nat.  Bank  (1914)  — 
Tex.  Civ.  App.  — ,  165  S.  W.  536. 

The  Wisconsin  statute,  §  1770g  (Laws 
1905,  chap.  506,  §  2),  does  not  apply  to  a 
contract  made  in  reference  to  the  resale 
of  a  patented  article  whereby  the  pur- 
chaser agreed  not  to  sell  it  except  at  a 
fixed  price,  and  not  to  sell  or  permit  to 
be  sold  on  his  premises  during  the  term 
of  the  contract  any  similar  article,  since, 
if  such  statute  should  be  regarded  as  at- 
tempting to  restrict  the  rights  which  a 
patentee  acquires  under  the  Constitu- 
tion and  laws  of  the  United  States,  it 
could  not  be  upheld.  Butterick  Pub.  Co. 
V.  Rose  (1910)  141  Wis.  533,  124  N.  W. 
647. 

But  see  in  this  connection  discussion 
in  the  note  to  Grogan  v.  Chaffee,  27 
L.R.A.(N.S.)  pages  401,  402,  where  it  is 
said  that  there  seems  to  be  ground  for  a 
valid  distinction  in  respect  to  patented 
and  copyrighted  articles,  between  the  ex- 
clusive right  to  produce  and  vend,  en- 
joyed by  the  owner  of  the  patent  or 
copyright,  and  the  articles  themselves, 
for  the  purpose  of  determining  the  valid- 
ity of  contracts  relating  thereto. 

A  covenant  incidental  to  the  sale  of  a 
business  and  the  good  will  to  a  compet- 
itor, not  again  to  enter  into  such  busi- 
ness in  the  town,  does  not  violate  the 
Arkansas  Anti-trust  Law  of  1905,  sub^ 
jeeting  to  a  penalty  any  corporation, 
partnership,  or  individual  who  should 
become  a  party  of  any  agreement  or  com- 
bination to  regulate  or  iix  the  price  of 
any  commodity  or  thing  whatsoever,  or 
the  price  or  premium  to  be  paid  for  in- 
suring  property,  or  to  maintain  such 
price  when  so  regulated  or  fixed,  or  to 
fix  or  limit  the  amount  or  quantity  of 
any  article  or  thing,  or  the  price  or  pre- 
mium to  be  paid  for  insuring  property,—* 
the  object  and  purpose  of  the  contract 
not  being  to  stifie  competition,  but  to  sell 
and  transfer  a  business  and  the  good  will 
of  that  business.  Kimbro  v.  Wells 
(1914)  112  Ark.  126, 165  S.  W.  645. 

So,  in  Bloom  v.  Home  Ins.  Acrency 
(1909)  91  Ark.  367,  121  S.  W.  293,  it 
was  held  that  a  contract  made  by  sever- 
al local  insurance  agents,  as  an  incident 
to  the  consolidation  of  their  respective 
businesses  by  a  transfer  to  a  new  cor- 
poration, that  they  would  render  their 
personal  service  to  the  carrying  on  of 
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the  business  of  such  corporation  for  the 
term  of  at  least  two  years,  and  that  they 
would  not,  either  directly  or  indirectly, 
for  themselves  or  as  employees  for 
others,  for  the  term  of  five  years  within 
the  limits  of  the  county,  engage  in  any 
line  of  insurance  mentioned  and  contem- 
plated in  the  articles  of  incorporation, 
save  only  in  the  employ  of  such  com- 
pany, was  not  invalidated  by  the  Ar- 
kansas Anti-trust  Law  of  January  23, 
1905  (Laws  1905,  p.  1,  above  summar- 
ized), where  there  was  no  evidence  to 
show  that  this  was  a  combination  for  the 
purpose  of  fixing  or  regulating  the  price 
of  insurance,  or  that  the  agreement  in 
question  could  have  that  effect. 

In  Ft.  Smith  Light  &  Traction  Co.  v. 
Kelley  (1910)  94  Ark.  461,  127  S.  W. 
975,  it  was  held  that  a  contract  between 
a  company  engaged  in  the  manufacture 
and  distribution  of  artificial  gas,  where- 
by it  agreed  to  purchase  a  natural  gas 
franchise  and  a  supply  of  natural  gas 
from  another  company,  was  not  void  un- 
der the  Arkansas  Anti-trust  Law  of 
1905  (above  summarized)  by  reason  of  a 
provision  therein  giving  the  natural  gas 
company  the  right  to  fix  the  price  of 
natural  gas  to  the  consumers  for  all  pur- 
poses except  for  illumination,  where,  un- 
der the  contract,  the  right  to  fix  the 
price  was  subject  to  the  qualification 
that  the  natural  gas  company  should 
meet  any  reduction  in  price  offered  by 
others. 

In  Grogan  v.  Chaffee  (1909)  156  OaL 
611,  27  L.R.A.(N.S.)  395,  105  Pac.  745, 
it  was  held  that  California  Civil  Code,  § 
1673,  which  provides  that  "every  con- 
tract by  which  any  one  is  restrained  from 
exercising  a  lawful  profession,  trade, 
or  business  of  any  kind,  otherwise  than 
is  provided  by  the  next  two  sections 
[which  sections  provide  that  the  seller 
of  the  good  will  of  a  business  or  a  with- 
drawing partner  may  agree  not  to  com- 
pete] is  to  that  extent  void,"  did  not  in- 
validate a  contract  between  a  producer 
of  olive  oil  by  a  secret  process  and  per- 
sons selling  it  at  retail,  that  they  will 
maintain  the  pirce  fixed  by  him, — the 
court  saying  that  the  tendency  of  the 
modem  decisions  has  been  to  view  with 
greater  liberality  contracts  claimed  to 
be  in  restraint  of  trade,  and  that  the 
sections  of  the  Civil  Code  above  referred 
to  are  to  be  construed  in  the  light  of  the 
general  principles  governing  the  validity 
of  such  contracts. 

In   D.    Ghirardelli    Co.    v.    Hunsicker 

(1912)  164  CaL  355, 128  Pac.  1041,  it  was 

held  that  an  agreement  between  a  jobber 

and  retailer  whereby  the  latter  under- 
L.R.A.1917A. 


took  to  maintain  a  fixed  retail  selling- 
price,  made  in  pursuance  of  a  condition 
imposed  by  the  manufactnrer,  whose  to- 
tal output  constituted  only  a  small  part 
of  the  general  market  supply  of  the  arti- 
cle manufactured  by  him,  was  valid  both 
at  common  law  as  being  no  more  than 
necessary  to  afford  a  fair  protection  to- 
the  business  of  the  manufacturer,  and 
not  so  large  as  to  interfere  with  the  in- 
terests of  the  public,  and  under  the 
Cartwright  Act  (Stat.  1907,  p.  984)  a& 
amended  in  1909  (Stat.  1900,  p.  593),— 
especially  in  view  of  the  provision  in  the 
Amendatory  Act  of  1909,  "that  no  agree- 
ment, combination,  or  association  shall 
be  deemed  to  be  unlawful  or  within  the 
provisions  of  this  act,  the  object  and 
business  of  which  are  to  conduct  its 
operations  at  a  reasonable  profit."  The 
statute  referred  to  defines  a  trust  as  a 
combination  of  capital,  skill,  or  acts  bv 
two  or  more  persons,  corporations,  or 
associations,  to  create  or  carry  out  re- 
straints in  trade  or  commerce,  to  limit 
or  reduce  the  production  or  increase  the 
price  of  any  commodity,  to  prevent  com- 
petition in  the  manufacturing,  making^ 
transportation,  sale,  or  purchase  of  any 
commodity,  to  control  its  price  to  the 
public  or  consumer,  to  make  or  enter  in 
to  or  execute  or  carry  out  any  contract 
or  agreement  not  to  sell  or  transport  any 
commodity  or  article  of  trade,  use,  mer- 
chandise, commerce,  or  consumption  be- 
low a  standard  figure,  or  to  keep  the 
price  at  a  fixed  or  graduated  figure,  or 
so  to  establish  the  price  as  directly  or 
indirectly  to  preclude  a  free  and  unre- 
stricted competition  among  themselves 
or  any  purchasers  or  consumers  in  the 
sale  or  transportation  of  such  article  or 
commodity. 

In  American  Sand  &  Gravel  -Co.  v. 
Chicago  Gravel  Co.  (1914)  184  Dl.  App. 
509,  which  involved  the  validity  of  a  con- 
tract whereby  one  company  granted  to 
another  a  privilege  of  taking  sand  and 
gravel  from  certain  premises,  that  the 
grantee  would  not  sell  during  the  con- 
tract term  any  washed  products  from 
any  of  its  pits  for  use  in  a  certain 
county  except  to  the  grantor,  it  was 
held  that  if  the  restriction  of  the  cove- 
nant was  partial,  reasonable,  and  calcu- 
lated to  foster  the  business  of  the  gran- 
tee, rather  than  to  destroy  competition, 
it  could  not  be  held  to  be  in  violation  of 
the  Federal  or  the  state  statutes  de- 
claring guilty  of  conspiracy  any  corpora- 
tion, partnership,  individual,  or  associa- 
tion entering  into  any  pool,  trust,  agree- 
ment, or  combination  to  regulate  or  ^ 
the  price  of  any  article  of  merchandise 
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or  commodity,  or  entering  into,  becom- 
ing a  member  of,  or  party  to  any  pool, 
agreement,  contract,  combination,  or 
confederation  to  hx  or  limit  the  amount 
or  quantity  of  any  article,  commodity, 
or  merchandise  to  be  manufactured, 
mined,  produced,  or  sold  in  the  state, 
and  declaring  any  contract  or  agreement 
in  violation  of  the  provisions  of  the  act 
to  be  void. 

In  Merchants'  Ice  &  Cold  Storage  Co. 
V.  Eohrman  (1910)  138  Ky.  630,  30 
L.R.A.(N.S.)  973,  137  Am.  St.  Rep.  390, 
128  S.  W.  599,  contracts  by  which  a 
corporation  buying  up  and  consolidating 
all  but  a  small  percentage  of  the  ice 
manufacturing  plants  of  a  city,  in  or- 
der to  control  the  market  and  suppress 
competition,  required  stockholders  of  the 
absorbed  plants  to  refrain  from  re-en- 
gaging in  the  business  for  a  period  of 
ten  years,  were  held,  in  view  of  their 
purpose,  to  be  void  as  an  unreasonable 
restraint  of  trade,  and  to  be  within  § 
3915  of  the  Kentucky  Statutes,  which 
declares  guilty  of  conspiracy  any  cor- 
poration or  individual  which  shall  enter 
into  any  contract  having  for  its  object 
the  limiting  of  the  quantity  of  any  com- 
modity to  be  produced,  or  the  regulation 
or  control  of  the  price  of  any  commodity, 
notwithstanding  it  was  not  shown  that 
any  attempt  was  made  to  raise  the 
price  of  ice. 

In  Arctic  Ice  Co.  y.  Franklin  Elec- 
tric &  Ice  Co.  (1911)  145  Ky.  32,  139 
S.  W.  1080,  an  agreement  by  an  ice  com- 
pany to  sell  to  its  only  competitor  its 
entire  output,  which  the  competitor 
agreed  to  retail  at  prices  greatly  in  ad- 
vance of  those  theretofore  prevailing, 
was  held,  in  view  of  the  aim  and  pur- 
pose of  the  contract,  to  create  a  monop- 
oly to  be  an  unreasonable  restraint  of 
trade,  and  violative  of  §  3915  of  the 
Kentucky  Statutes,  above  summarized. 

In  Fields  v.  Holland  (1914)  158  Ky. 
544,  L.R.A.1915C,  865,  165  S.  W.  699,  a 
contract  between  competing  companies, 
each  engaged  in  transferring  persons  and 
freight  in  a  particular  city,  by  which,  in 
consideration  of  a  cash  payment  and  the 
agreement  that  the  purchaser  should  not 
at  any  time,  within  the  corporate  limits 
of  the  city  or  within  the  immediate  vi- 
cinity, go  into  opposition  with  the  seller 
in  the  business  of  the  transferring  of 
freight  within  said  territory,  one  sold 
to  the  other  its  buses  and  a  baggage 
transfer  wagon,  and  agreed  not  at  any 
time  to  re-enter  or  go  into  the  business 
of  transferring  passengers  and  their  per- 
sonal baggage,  as  against  the  purchaser, 
within  the  limits  of  the  city  or  its  vi- 
LR.A.1917A. 


cinity,  was  held  not  to  be  a  contract 
made  for  the  protection  of  the  private 
right  which  it  creates,  with  an  inci- 
dental, partial,  and  reasonable  restraint 
of  trade,  but  to  be  one  made  between 
common  carriers  with  a  direct  purpose 
to  restrain  trade  and  create  a  monopoly 
detrimental  to  the  public  good,  in  favor 
of  each  of  the  contracting  parties,  and 
therefore  to  be  violative  of  a  constitu- 
tional provision  directed  against  the 
suppression  of  competition  between  car- 
riers. 

A  statute  making  it  a  criminal  offense 
to  impose  a  condition  in  the  sale  of 
goods  "that  the  purchaser  shall  not  sell 
or  deal  in  the  goods  ...  of  any 
other  person''  does  not  prohibit  a  sale 
of  goods  by  a  manufacturer  with  an 
agreement  to  give  a  reasonable  discount 
at  the  end  of  a  certain  period,  if  during 
that  period  the  purchaser  has  not  dealt 
in  goods  of  the  same  kind  made  by  any 
other  manufacturer, — at  least  where  the 
price  to  those  who  sell  the  goods  of  oth- 
ers is  not  made  so  high  in  comparison 
with  that  to  those  who  sell  only  the 
goods  of  the  manufacturer  as  virtually 
to  make  it  prohibitive  of  purchases  ex- 
cept by  those  who  sell  only  the  manu- 
facturer's goods.  Com.  V.  Strauss  (1905) 
188  Ifass.  229,  74  N.  E.  308;  Butterick 
Pub.  Co.  V.  Fisher  (1909)  203  Mass.  122, 
133  Am.  St.  Rep.  283,  89  N.  E.  189. 

An  offer  to  sell  goods  to  be  resold 
subject  to  a  rebate  if  the  purchaser  will 
not  handle  the  goods  of  other  dealers 
may  be  found  to  include  the  intention 
that  the  purchaser  shall  handle  only 
the  goods  of  the  seller,  and  so  to  be 
within  the  provisions  of  such  statute. 
Com.  V.  Strauss  (1906)  191  Mass.  545, 11 
L.R.A.(N.S.)  968,  78  N.  E.  136,  6  Ann. 
Cas.  842. 

In  Grand  Rapids  Wood  Finishing  Co. 
V.  Hatt  (1908)  152  Mich.  132, 115  N.  W. 
714,  a  contract  for  the  sale  of  secret 
formulas,  together  with  the  exclusive 
right  to  manufacture  and  sell  all  articles 
in  accordance  with  said  formulas,  the 
seller  agreeing  that  he  would  not,  during 
the  life  of  the  contract,  sell  or  divulge 
the  said  formulas  to  any  other  person, 
was  held  not  to  be  invalid  under  the 
Michigan  Act  (No.  29,  Pub.  Acts  1905) 
"relative  to  agreements,  contracts,  and 
combinations  in  restraint  of  trade  or 
commerce,"  but  to  be  within  the  proviso 
of  such  statute  that  "this  act  shall  not 
apply  to  any  contract  mentioned  in  this 
act  nor  in  restraint  of  trade,  where  the 
only  object  of  the  restraint  imposed  by 
the  contract  is  to  protect  the  vendee  or 
transferee  of  a   trade,  pursuit,   avoca- 
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tion,  profession,  or  business,  or  the  good 
will  thereof,  sold  and  transferred  for  a 
valuable  consideration  in  good  faith  and 
without  any  intent  to  create,  build  up, 
establish,  or  maintain  a  monopoly/' 

An  agreement  by  the  transferee  of 
stock  in  a  manufacturing  company,  not 
again  to  engage  in  the  business  in  a  cer- 
tain locality  for  a  period  of  years,  is 
likewise  within  such  proviso.  Buckhout 
V.  Witwer  (1909)  157  Mich.  406,  23 
L.E.A.(N.S.)  606,  122  N.  W.  184. 

And  an  agreement  ancillary  to  the  sale 
of  a  business,  that  the  seller  will  not  at 
any  time  while  the  purchaser  is  engaged 
in  such  business  within  the  city,  either 
directly  or  indirectly,  re-engage  therein, 
is  within  such  proviso.  Weickgenant  v. 
Eceles  (1913)  173  Mich.  695,  140  N.  W. 
513. 

But  a  contract  of  employment  by 
which  the  employee  agrees  not  to  engage 
in  business  in  the  employer's  line  in  such 
places  as  he  may  operate  in  during  his 
employment,  for  a  period  of  one  year 
after  leaving  the  employment,  is  not 
within  the  proviso,  but  is  invalid  as  con- 
trary to  the  express  terms  of  the  statute. 
Grand  Union  Tea  Go.  v.  Lewitsky  (1908) 
153  Mich.  244,  116  N.  W.  1090. 

In  State  v.  Duluth  Bd.  of  Trade  (1909) 
107  MinjL  506,  23  L.R.A.(N.S.)  1260, 
121  N.  W.  395,  it  was  held  that  a  rule 
of  a  board  of  trade  which  provides  that 
all  members  of  the  board  shall  charge  a 
uniform  and  determined  rate  of  commis- 
sion for  selling  grain  for  nonmembers, 
and  imposes  penalties  for  the  violation 
of  such  rule,  did  not  violate  the  Min- 
nesota Anti-trust  Statute  (Rev.  Laws 
1905,  §  5168),  which  provides  that  "no 
person  or  association  of  persons  shall 
enter  into  any  pool,  trust  agreement, 
combination  or  understanding  whatso- 
ever with  any  other  person  or  associa- 
tion, corporate  or  otherwise,  in  restraint 
of  trade  within  this  state,  or  between  the 
people  of  this  or  of  any  other  state  or 
country,  or  which  tends  in  any  way  or 
degree  to  limit,  fix,  control,  maintain  or 
regulate  the  price  of  any  article  of  trade, 
manufacture,  or  use  boujo^ht  and  sold 
within  the  state,  or  which  limits  or  tends 
to  limit  the  production  of  any  such  arti- 
cle, or  which  prevents  or  limits  competi- 
tion in  the  purchase  and  sale  thereof, 
or  which  tends  or  is  designed  so  to  do," 
as  its  direct  and  necessary  tendency  was 
neither  to  restrain  trade  by  preventing 
competition  in  the  business  of  buying 
and  selling  grain,  nor  to  limit,  fix,  con- 
trol, maintain,  or  regulate  the  price  or 
production  of  any  article  of  trade,  manu- 
facture, or  use,  bought  and  sold  within 
L.n.A.19]7A. 


the  state,  nor  to  prevent  or  limit  compe* 
tition  in  the  purchase  and  sale  thereof. 

In  Retail  Lumber  Dealer's  Asso.  v. 
State  (1909)  95  Miss.  337,  35  L.R.A. 
(N.S.)  1054,  48  So.  1021,  it  was  held 
that  an  undertaking  among  themselves 
by  the  members  of  an  organization  of 
retail  dealers,  that  they  will  purchase 
only  from  wholesalers  who  do  not  sell 
direct  to  consumers,  is  a  violation  of  a 
statute  making  a  combination  intended 
to  hinder  competition  in  the  sale  of  a 
commodity  a  criminal  conspiracy. 

In  Cumberland  Teleph.  &  Teleg.  Co. 
V.  State  (1911)  100  Miss.  102,  39  L.R.A. 
(N.S.)  277,  54  So.  670,  it  was  held  that 
the  Mississippi  Anti-trust  Law  (§  5002 
of  the  Code  of  1906,  as  amended  by 
Laws  of  1908,  p.  124),  in  prohibiting  con- 
tracts in  restraint  of  trade,  intended  to 
include  within  its  provisions  only  those 
contracts  in  restraint  of  trade,  those 
monopolies  and  attempts  to  monopolize, 
that  were  invalid  as  against  public  policy 
before  the  enactment  of  the  statute^  leav- 
ing untouched  such  contracts  in  reason- 
able restraint  of  trade,  which  have  no 
design  or  purpose  to  create  a  monopoly, 
which  are  only  such  as  to  afford  a  fair 
protection  to  the  interests  of  the  party 
in  whose  favor  they  are  given,  and  are 
not  so  large  as  to  interfere  with  the  in- 
terests of  the  public.  It  was  according- 
ly held  that  a  contract  by  a  telephone 
company  doing  only  long  distance  busi- 
ness, with  a  local  company  doing  no  long 
distance  business,  by  which  the  former 
undertook  to  furnish  apparatus  to  the 
latter,  and  required  it  not  to  extend  its 
lines  so  as  to  transact  long  distance 
business  or  make  long  distance  connec- 
tions with  other  companies  without  the 
consent  of  the  contracting  party,  did  not 
violate  such  statute. 

In  accordance  with  the  construction 
put  upon  the  Mississippi  Anti-trust  Act 
in  the  foregoing  case,  it  was  held  in 
Sivley  v.  Cramer  (1913)  105  Miss.  13, 
61  So.  653,  that  an  agreement  on  the 
part  of  the  seller  of  an  insurance  agency 
not  to  conduct  or  be  interested  in  any 
such  agency  in  a  certain  territory  for  a 
period  of  ten  years,  without  the  consent 
of  the  purchaser,  would  not  be  invali- 
dated thereby,  should  it  be  made  to  ap- 
pear that  the  aarreement  was  necessary 
for  the  protection  of  the  purchaser,  and 
that  such  restraint  would  not  be  detri- 
mental to  the  public  interest. 

In  State  ex  rel.  Iladley  v.  Standard 
Oil  Co,  (1909)  218  Mo.  1,  116  S.  W.  902, 
affirmed  in  (1912)  224  U.  S.  270,  56  L. 
ed.  760,  32  Sup.  Ct.  Rep.  406,  Ann.  Cas. 
1913D,  936,  it  is  said  that  the  Missouri 
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Anti-trust  Law,  while  prohibiting  the 
making  ot  all  oontracts  and  combinations 
which  have  for  their  object  and  pur- 
pose the  restramt  oi  trade  or  the  fixing 
aud  maintaining  of  prices,  in  no  manner 
denounces  as  illegal  any  contract  regard- 
ing trade  which  has  for  its  object  a  legi- 
timate purpose  and  which  only  inci- 
dentally stitles  trade. 

In  btate  ex  reL  Kimbrell  v.  People's 
Ice,  Storage  &  Fuel  Co.  (1912)  24ti  Mo. 
168,  151  S.  W.  101,  it  was  said  that  the 
Missouri  statute  condemns  every  direct 
restraint  of  trade,  great  or  small,  and 
closes  the  only  door  through  which 
doubts  as  to  its  construction  could  enter 
by  positively  prohibiting  defined  combi- 
nations, without  regard  to  what  the 
courts  may  think  as  to  the  extent  of  their 
effect. 

In  Home  Teleph.  Ca  v.  Sarcoxie  Light 
&  Teleph.  Co.  (1911)  236  Mo.  114,  36 
L.R.A.(N.S.)  124,  139  S.  W.  108,  it  was 
held  that  a  contract  between  local  tele- 
phone companies  operating  in  different 
fields,  for  exclusive  physical  connections 
of  their  lines  for  through  business,  is 
not  prohibited  by  the  Missouri  statutes 
against  pools  and  trusts.  This  case  im- 
pliedly overrules  an  earlier  decision  of 
the  court  of  appeals  (Home  Teleph.  Co. 
V.  Granby  &  N.  Teleph.  Co.  (1910)  147 
Mo.  App.  216, 126  S.  W.  773),  in  which  a 
contrary  conclusion  was  reached. 

In  Staroske  v.  Pulitzer  Pub.  Co.  (1911) 
235  Mo.  67, 138  S.  W.  36,  it  was  held  that 
the  Missouri  Anti-trust  Act  was  not 
violated  by  an  agreement  exacted  by  a 
newspaper  from  its  carriers  as  the 
condition  of  their  being  retained  in  its 
service,  that  they  would  not  deliver  pa* 
pers  for  a  rival  newspaper,  the  carriers 
being  in  no  manner  in  competition  with 
each  other. 

In  C.  H.  Albers  Commission  Co*  v. 
Spencer  (1907)  205  Mo.  105,  11  L.B.A. 
(N.S.)  1003,  103  S.  W.  523,  it  was  held 
that  an  agreement  between  two  dealers 
to  buy  for  joint  account  wheat  for  dfr^ 
liver}'  during  a  certain  month,  in  quanti- 
ties so  large  as  to  enable  them  to  con- 
.trol  the  price  at  wheat  during  that 
month,  was  not  within  the  prohibition 
of  the  Missouri  statute  (Rev.  Stat.  1899, 
§  8965,  Anno.  Stat.  1906,  p.  4150)  mak- 
ing unlawful  trusts,  agreements,  or  com- 
binations to  fix  prices. 

In  Engles  v.  Morprenstem  (1909)   85 

Neb.  51,  122  N.  W.  688,  it  was  held  that 

the  Nebraska  Anti-trust  Act  (§1,  chap. 

91A,  Comp.  Stat.  1901),  entitled  ''An 

Act  to  Define  Trusts  and  Conspiracies 

against  Trade  and  Business,  Declaring 

the  Same  Unlawful  and  Void,  and  Pro- 
L.R.A.1P17A.  25 


viding  Means  for  the  Suppression  of  the 
Same,  and  Remedies  for  Persons  Injured 
Thereby/'  and  defining  a  trust  as  ^^a  com- 
bination of  capital,  skill  or  acts  by  .  .  • 
two  or  more  persons  .  .  .  for  either, 
any  or  all  of  the  following  purposes: 
(1)  To  create  or  carry  out  restrictions 
in  trade.  ...  (3)  To  prevent  com- 
petition in  .  .  «  sale  or  purchase  of 
merchandise,  produce  or  commodities, 
.  .  .  (5)  .  .  .  with  the  intent  to 
preclude,  or  the  tendency  of  which  is  to 
prevent  or  preclude,  a  free  and  unre- 
stricted competition  among  themselves 
or  others  or  the  people  generally  in  the 
production,  sale,  trafiic  or  transportation 
of  any  such  article  of  merchandise,  prod- 
uct or  commodity,  or  conducting  a  like 
business,'' — ^is  directed  against  combina- 
tions and  conspiracies  to  interfere  with 
the  ordinary  conduct  of  trade  or  busi- 
ness, and  does  not  condemn  or  render 
illegal  a  contract  whereby  the  seller  of 
a  business  agreed  not  again  to  engage, 
either  directly  or  indirectly,  in  such  busi- 
ness in  the  city  or  vicinity  while  the 
purchaser  should  be  in  such  business 
there. 

In  Heim  v.  New  York  Stock  Exch. 
(1909)  64  Misc.  529,  118  N.  Y.  Supp. 
591,  affirmed  in  (1910)  138  App.  Div.  96, 
122  N.  Y.  Supp.  872,  it  was  held  that 
chap.  690  of  the  Laws  of  1899,  which 
provides  that  ''every  contract,  agreement, 
arrangement  or  combination  whereby  a 
monopoly  in  the  manufacture,  production 
or  sale  in  this  state  of  any  article  or 
commodity  of  common  use  is  or  may  be 
created,  established  or  maintained,  or 
whereby  competition  in  this  state  in  the 
supply  or  price  of  any  such  article  or 
commodity  is  or  may  be  restrained  or 
prevented,  or  whereby  for  the  purpose 
of  creating,  establishing  or  maintaining 
a  monopoly  within  this  state  of  the 
manufacture,  production  or  sale  of  any 
such  article  or  oonunodity,  the  free  pur- 
suit in  this  state  of  any  lawful  business, 
trade  or  occupation  is  or  may  be  re- 
stricted or  prevented,  is  hereby  declared 
to  be  against  public  policy,  illegal  and 
void,''  was  not  applicable  to  a  resolu- 
tion of  a  stock  exchange  prohibiting  its 
members  from  buying  or  selling  stocks 
for  any  active  member  of  a  rival  organ- 
ization engaged  in  the  same  business. 

In  National  Fireproofing  Co.  v.  Mason 
Builders'  Asso.  (1909)  26  L.R.A.(N.S.) 
148,  94  C.  C  A.  535, 169  Fed.  259,  it  was 
held  that  an  agreement  between  a  mason 
builders'  association  and  a  bricklayers' 
union,  that  the  builders'  association  shall 
include  in  its  contracts  for  building  all 
cutting  of  masonry,  interior  brickwork,\ 
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fireproofing,  etc.,  and  shall  not  sublet  the 
installation  if  the  labor  in  connection 
therewith  is  bricklayers'  work,  but  that 
the  men  employed  on  the  walls  shall  be 
given  preference,  and  that  no  members 
of  the  bricklayers'  unions  will  work  for 
anyone  not  complying  with  such  provi- 
sion, was  not  violative  of  the  New  York 
statute  above  set  forth. 

In  People  v.  American  Ice  Co.  (1909) 
120  N.  Y.  Supp.  443,  it  was  said  by 
Wheeler,  J.,  charging  the  jury,  that  the 
purchase  of  a  going  business  accom* 
panied  by  an  agreement  not  to  engage  in 
the  same  business  for  a  limited  time  and 
within  a  prescribed  district  is  not  neces- 
sarily in  and  of  itself  an  illegal  trans- 
action or  a  violation  of  the  New  York 
Anti-monopoly  Act  (Consol.  Laws,  chap. 
20,  §§  340-346,  a  re-enactment  of  the 
statute  above  set  forth) ;  but  that  wheth- 
er it  is  or  is  not  a  violation  of  the  stat- 
ute depends  upon  the  acoompan3'ing  cir- 
cumstances of  the  case  and  the  purpose 
and  object  sought  to  be  accomplished  by 
the  transaction;  that  if  the  purchase  of 
a  business  with  such  restrictive  agree- 
ment against  re-engaging  in  it  was  made 
for  the  sole  purpose  of  acquiring  the 
business  sold,  and  with  no  ulterior  pur- 
pose of  establishing  a  monopoly  or  pre- 
venting competition,  then,  doubtless,  it 
would  be  an  innocent  transaction;  but 
if,  in  taking  and  exacting  from  the  sell- 
er such  an  agreement,  the  buyer  pro- 
cured the  contract  for  the  purpose  and 
object  of  creating  a  monopoly,  so  as  to 
be  able  to  control  prices,  then  such  con- 
tract became  an  illegal  agreement. 

In  Wooten  v.  Harris  (1910)  153  N.  0. 
43,  68  S.  E.  898,  it  was  held  that  the 
North  Carolina  statute  (Laws  1907,  chap. 
218,  §  1,  subsec.  e)  which  makes  it  un- 
lawful for  any  person,  firm,  corporation, 
or  association  engaged  in  buying  or  sell- 
ing anything  of  value  in  North  Caro- 
lina, to  make  or  have  an  agreement  or 
understanding,  express  or  implied,  with 
any  other  person,  firm,  corporation,  or 
association,  not  to  buy  or  sell  said  things 
of  value  within  certain  territorial  limits 
within  the  state,  with  the  intention  of 
preventing  competition  in  the  selling,  or 
of  fixing  the  price  or  preventing  com- 
petition in  the  buying,  of  said  things  of 
value  within  said  limits,  did  not  operate 
to  invalidate  an  agreement  whereby  a 
partner  disposing  of  his  interest  to  his 
copartner  agreed  not  to  again  engage  in 
such  business  in  the  town,  or  near  enough 
thereto  to  interfere  with  the  purchaser's 
business,  the  court  saying:  '^In  con- 
struing such  statute  we  must  consider 

its  object  and  the  evil  to  be  remedied. 
L.R.A.1917A. 


The  history  of  this  l^islation  is  knowit 
to  all.  It  is  an  attempt  to  make  unlaw* 
f ul  the  formation  and  operation  of  great 
trusts  and  monopolies  which  may  buy 
out  or  crush  out  all  competition  in  cer- 
tain articles  or  business  with  a  view  to 
exercise  the  power  of  fixing  the  prices 
of  the  raw  material  and  of  the  manu- 
factured article,  that  enormous  proJtits 
may  be  extorted  thereby  at  the  expense 
of  the  public.  Neither  the  language,  the 
known  puipose  of  this  enactment,  nor 
the  history  of  this  legislation  will  justify 
its  application  to  the  purchase,  as  here, 
by  one  partner  of  the  other's  interest  in 
a  general  store  in  a  village  or  town;  nor 
to  a  similar  purchase  between  other  in- 
dividuals. k3ucii  contract,  when  reason- 
able in  its  scope  and  as  to  duration  and 
territory,  cannot  possibly  lend  itself  to 
the  formation  of  trusts  or  monopolies, 
unless  shown  to  be  one  of  many  similar 
contracts  tending  to  engross  that  par- 
ticular business  in  a  given  territory. 
There  is  here  not  shown  m  evidence  any 
'intention  of  preventing  competition  in 
selling,  or  to  fix  the  price  or  prevent 
competition  in  buying,  of  said  things  of 
value  within  said  limits.'  This  contract 
is  therefore  not  within  the  terms  of  the 
statute.  It  might  be  different  if  it  were 
shown  that  this  was  one  of  many  similar 
contracts  tending  to  engross  or  monopo- 
lize any  given  business,  or  the  sale  of 
any  article,  within  the  territory  named." 

In  Standard  Fashion  Co.  v.  Grant 
(1914)  165  N.  0.  453,  81  S.  K  606,  it 
was  held  that  a  contract  made  by  a  pur- 
chaser of  merchandise  for  resale,  which 
stipulated  that  the  purchaser  would  not 
sell  or  permit  to  be  sold  any  similar 
merchandise,  and  would  not  sell  the  mer- 
chandise in  question  except  at  label 
prices,  was  plainly  in  violation  of  a 
statute  (chap.  167,  §  1,  subsec.  a,  Pub. 
Laws  1911)  which  provides  that  it  shall 
be  unlawful  to  make  a  sale  of  any  goods, 
wares,  or  merchandise  in  North  Caro- 
lina upon  the  condition  that  the  pur- 
chaser thereof  shall  not  deal  in  the 
goods,  wares,  merchandise,  articles,  or 
things  of  value  of  a  competitor  or  rival  . 
in  business  of  the  person,  firm,  corpora- 
tion, or  association  making  such  sales. 

In  Fisher  v.  Flickinger  Wheel  Co. 
(1906)  28  Ohio  C.  C.  501,  it  was  held 
that  the  provisions  of  the  Ohio  Anti* 
trust  Act  (Rev.  Stat.  §  4427-8)  that 
"any  contract  or  agreement  in  violation 
of  the  provisions  of  this  act,  shall  be 
absolutely  void  and  not  enforceable 
either  in  law  or  equity,"  were  not  re- 
stricted in  their  application  to  a  mere 
agreement  to  form  a  trust,  but  were  ap« 
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plieable  to  contracts  made  with  the  in- 
tent to  carry  out  the  illegal  purposes 
defined  by  the  statute;  and,  therefore, 
that  a  contract  whereby  a  combination 
of  manufacturers  purchased  all  the  ma- 
chinery from  one  of  its  constituent  mem- 
bers, which  stipulated  that  such  member 
should  not  compete  in  business  for  the 
period  of  five  years  in  a  territory  lying 
between  New  York  city  and  Denver, 
Colorado,  was  illegal  and  void  where  the 
provisions  of  the  contract  and  the  fact 
that  such  machinery  was  purchased  with- 
out any  plan  for  its  location  and  use, 
and  remained  unused  by  the  purchaser, 
pointed  irresistibly  to  the  conclusion  that 
the  main  object  of  the  purchase  was  the 
restriction  of  competition. 

In  Hulen  v.  Earel  (1903)  13  Okla.  246, 
73  Pac.  927,  it  was  held  that  a  contract 
between  physicians  who  had  been  prac- 
tising in  partnership,  whereby  the  co- 
partnership was  dissolved  and  one  of 
them  purchased  the  other's  interest  in 
the  partnership  property,  the  other 
agreeing  not  to  engage  in  the  practice  of 
medicine  in  the  vicinity  of  the  place 
where  they  had  their  office,  was  viola- 
tive of  the  Oklahoma  statute  (Wilson's 
Rev.  Stat.  §§  819-821)  which  provides 
that  "every  contract  by  which  anyone  is 
restrained  from  exercising  a  lawful  pro- 
fession, trade,  or  business  of  any  kind," 
is  to  that  extent  void,  such  contract  not 
being  within  the  exception  therefrom 
that  ''one  who  sells  the  good  will  of  a 
business  may  agree  with  the  buyer  to 
refrain  from  carrying  on  a  similar  busi- 
ness within  a  specified  county,  city,  or 
part  thereof  so  long  as  the  buyer,  or  any 
person  deriving  title  to  the  good  will 
from  him,  carries  on  a  like  business 
therein,"  sueh  contract  not  containing 
any  limitation  of  time  within  which  the 
retiring  partner  will  refrain  from  prac- 
tising medicine;  nor  within  the  further 
proviso  that  ^^artners  may,  upon  or  in 
anticipation  of  a  dissolution  of  the  part- 
nership, agree  that  none  of  them  will 
carry  on  a  similar  business  within  the 
same  city  or  town  where  the  partnership 
business  has  been  transacted,  or  within 
a  specified  part  thereof,"  such  proviso 
being  construed  as  permitting  only  con- 
tracts that  none  of  the  partners,  and  not 
any  one  of  them,  may  contract  to  re- 
frain from  carrying  on  a  similar  busi- 
ness* 

In  Prescott  v.  Bidwell  (1904)  18  S.  D. 
64,  99  N.  W.  93,  where,  after  the  dissolu- 
tion of  a  partnership  engaged  in  the 
land,  loan,  abstract,  and  insurance  busi- 
ness, effected  by  a  sale  by  one  partner 

to  the  other  of  his  entire  interest  in 
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such  business,  together  with  the  good 
will  and  clientage  thereof,  the  selling 
partner  bought  from  the  other  certain 
abstract  books,  agreeing  to  keep  them, 
however,  in  the  ofOice  of  the  seller,  and 
to  give  him  the  free  use  thereof  at  aU 
times,  the  seller  agreeing  that  he  would 
not  compile  abstracts  or  engage  in  the 
abstract  business  within  the  county,  and 
the  other  contracting  not  to  engage  in 
the  land,  loan,  or  insurance  business  in 
the  county,  it  wcus  held  that  the  covenant 
not  to  engage  in  the  abstract  business, 
being  neither  incidental  to  a  sale  of  good 
will  nor  made  upon  the  dissolution  of 
the  partnership,  was  not  within  the  ex- 
ceptions made  in  §§  1277-1279  of  the 
Revised  Civil  Code,  declaring  every  con- 
tract by  which  anyone  is  restrained  from 
exercising  a  lawful  profession,  trade,  or 
business  at  any  time  void,  but  making 
the  exception  that  one  who  sells  the 
good  will  of  a  business  may  agree  with 
the  buyer  to  refrain  from  carrying  on  a 
similar  business  within  a  specified  coun- 
ty, city,  or  a  part  thereof  so  long  as  the 
buyer  or  any  person  deriving  title  to  the 
good  will  from  him  carries  on  a  like 
business  therein,  and  that  partners  may, 
upon  or  in  anticipation  of  a  dissolution 
of  the  partnership,  agree  that  none  of 
them  will  carry  on  a  similar  business 
within  the  same  city  or  town  where  the 
partnership  business  has  been  trans- 
acted. 

In  Sullivan  v.  Rime  (1915)  36  S.  B, 
75,  150  N.  W.  556,  it  was  held  that  an 
agreement  whereby  a  merchant  under- 
took the  agency  for  a  certain  line  of 
patterns,  agreeing  not  to  offer  for  sale 
any  other  make  of  patterns,  was  not  void 
as  contrary  to  the  provisions  of  chap. 
224,  Laws  of  1909,  which  defines  a  trust 
or  monopoly  as  "a  combination  of  capi- 
tal or  skill,  by  two  or  more  persons, 
firms,  corporations  or  association  of  per- 
sons: First,  To  create  or  carry  out  re- 
strictions in  trade.  Second,  To  limit 
the  production  or  to  increase  or  reduce 
the  price  of  commodities.  Third,  To  pre- 
vent competition  in  the  manufacture,, 
transportation,  sale  or  purchase  of 
merchandise,  produce  or  commodities. 
Fourth,  To  fix  any  standard  or  figure 
whereby  the  price  to  the  public  shall  be 
in  any  manner  established  or  controlled," 
since,  whether  treated  as  an  agency  or 
sales  contract,  there  is  nothing  therein 
which  in  the  slightest  degree  tends  to 
the  creation  of  a  monopoly,  or  which  in 
any  manner  tends  to  interfere  with  the 
right  of  any  other  person  to  offer  for 
sale  or  sell  like  merchandise  of  other 
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imakes  in  direct  competition  with  the 
sales  under  the  contract  in  question. 

The  purpose  of  the  Texas  Anti-trust 
Law  is  to  denounce  certain  combinations 
as  illegal  without  reference  to  the  in- 
tent of  the  parties  to  prevent  or  lessen 
competition^  and  without  reference  to 
the  actual  effect  thereof.  Robinson  v. 
Levermann  (1915)  —  Ter.  Civ.  App.  — , 
175  S.  W.  160. 

In  Malakoff  Gin  Co.  v.  Biddlesperger 
(1911)  —  Tex.  Civ.  App.  — ,  133  S.  W. 
519,  it  was  held  that  an  agreement  by 
the  seller  of  a  cotton  gin  and  gristmill 
not  to  re-engage  in  that  business  so  long 
as  the  purchasers  operated  it  was  not  in 
violation  of  Laws  of  1903,  chap.  94,  pro- 
hibiting a  combination  of  capital,  skill, 
or  acts  by  two  or  more  persons,  firms, 
or  corporations  to  abstain  from  engaging 
in  or  continuing  business,  etc.,  partially 
or  entirely,  within  the  state,  as  by  the 
transaction  neither  the  capital,  skill,  nor 
acts  of  the  parties  were  brought  into 
any  kind  of  union,  association,  or  co- 
operative action. 

But  in  Robinson  v.  Levermann  (Tex.) 
supra,  it  was  held  that  where  two  con- 
cerns engaged  in  the  paint  and  wall  pa- 
per business  in  a  certain  city  purchased 
the  stock  in  trade  of  a  third,  which  they 
divided  between  them,  the  seller  agree- 
ing not  again  to  engage  in  the  city  in 
the  same  line  of  business  so  long  as  the 
purchasers  or  either  of  them  should  be 
engaged  in  such  business  in  the  city; 
there  was  such  a  combination  of  the 
"capital,  skill,  or  acts"  of  the  purchasers 
as  to  render  invalid  the  provision  against 
re-engaging  in  business,  although  it  was 
not  the  purpose  of  the  purchasers  to  get 
rid  of  a  competitor  and  although  the  ef- 
fect of  the  arrangement  was  not  to 
materially  lessen  competition  in  their 
line  of  business.  The  court  conceded, 
however,  that  the  situation  would  have 
been  otherwise  had  the  contract  in  ques- 
tion been  an  incident  of  a  sale  made  by 
one  concern  to  another. 

In  Crandall  v.  Scott  (1913)  —  Tex. 
Civ.  App.  — ,  161  S.  W.  925,  where  the 
proprietors  of  two  of  the  three  moving 
picture  shows  in  a  certain  city  each 
agreed  with  the  third  to  pay  him  a  cer- 
tain sum  per  month  in  consideration  of 
his  warranty  that  during  the  period 
covered  by  the  contract  no  show  business 
other  than  the  theaters  of  the  other  con- 
tracting parties  should  open  in  the  city, 
they  agreeing  not  to  become  interested 
in  or  to  encourage  the  opening  or  run- 
ning of  any  other  show  house  in  the  city 
within  said  time,  it  was  held  that  there 

was  a  combination  in  restraint  of  trade 
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within  the  Anti-trust  Act  defining  a  trust 
as  ^^a  combination  of  capital,  skill  or 
acts  by  two  or  more  persons,  firms  .  .  . 
or  association  of  persons,  or  either  two 
or  more  of  them  for  either,  any  .and 
all  of  the  following  purposes:  First. 
...  To  create  or  carry  out  restrictions 
in  the  free  pursuit  of  any  business  au- 
thorized or  permitted  by  the  laws  of  this 
state.  .  .  .  Seventh.  To  abstain  from 
engaging  in  or  continuing  business,  .  .  . 
partially  or  entirely  within  the  state  of 
Texas,  or  any  portion  thereof;"  and  that 
it  was  immaterial  whether  the  restraint 
imposed  was  reasonable  or  unreasonable, 
or  whether  its  result  was  beneficial  or 
prejudicial. 

In  Smith  v.  Kousiakis  (1915)  —  Ter. 
Civ.  App.  — ,  172  S.  W.  586,  it  was  held 
that  a  contract  not  ancillary  to  a  sale 
or  lease  entered  into  between  the  lessees 
of  a  store  and  a  person  operating  a  lunch 
stand  in  the  vicinity,  that  neither  they 
nor  their  lessees  or  assigns  would  con- 
duct or  permit  to  be  conducted  upon  the 
premises  any  kind  of  a  lunch  counter  or 
lunch  stand,  was  void  under  the  Texas 
Anti-trust  Law,  defining  a  a  trust  as  a 
combination  of  capital,  skill,  or  acts  for 
either,  any,  or  all  of  the  following  pur- 
poses: "First.  ...  To  create  or 
carry  out  restrictions  in  the  free  pursuit 
of  any  business  authorized  or  permitted 
by  the  laws  of  this  state  ....  Sev- 
enth. To  abstain  from  engaging  in  or 
continuing  business,  .  .  .  partially  or 
entirely  within  the  state." 

In  Jersey-Creme  Co.  v.  McDaniel  Bros. 
Bottling  Co.  (1913)  —  Tex.  Civ.  App. 
— ,  152  S.  W.  1187,  it  was  held  that  a 
contract  the  purpose  and  intent  of  which 
were  to  confer  upon  one  of  the  parties 
the  exclusive  right  to  sell  the  product  of 
the  other  during  the  life  of  the  contract, 
in  the  territory  specified,  was  a  "con- 
spiracy in  restraint  of  trade"  witliin  the 
meaning  of  §  3  of  the  Anti-trust  Statute 
of  1903,  declaring  such  a  conspiracy  to 
exist  where  "any  two  or  more  persons, 
firms,  corporations  or  associations  of  per- 
sons, who  are  engaged  in  buying  or  sell- 
ing any  article  of  merchandise,  produce 
or  any  commodity,  enter  into  an  ag^e- 
ment  or  understanding  to  refuse  to  buy 
from  or  sell  to  any  other  person,  firm, 
corporation  or  association  of  persons, 
any  article  of  merchandise,  produce  or 
commodity." 

In  J.  R.  Watkins  Medical  Co.  v.  John- 
son (1913)  —  Tex.  Civ.  App.  — ,  162  S. 
W.  394,  it  was  held  that  a  contract  by 
which  a  manufacturer  agreed  to  furnish 
the  other  party  thereto  its  medicines  at 
the  usual  wholesale  prices,  to  be  sold 
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by  him  at  the  regular  retail  prices  iB  cer- 
tain territory,  he  agreeing  that  he  would 
fiell  no  other  goods  or  articles  during  the 
term  of  the  contract  escept  those  pur- 
chased by  him  from  the  manufacturer, 
and  that  he  would  sell  them  only  to  cus- 
tomers at  their  residences  in  the  pre- 
scribed district,  was  to  be  treated  as  a 
contract  for  the  sale  of  goods  and  as  such 
violative  of  the  Texas  Anti-trust  Law, 
it  clearly  showing  by  its  terms  an  inten- 
tion to  combine  the  capital,  skill,  and  act 
of  the  parties  to  £Lx  and  maintain  a 
standard  of  prices  upon  a  certain  com- 
modity, and  to  prevent  competition  in  a 
given  territory. 

In  State  v.  Racine  Sattley  Co.  (1911) 
—  Tex.  Civ.  App.  — ,  134  S.  W.  400,  the 
state  Anti-trust  Law  was  held  to  be  vio- 
lated by  a  contract  of  sale  by  a  mfmu- 
f  acturer  to  a  dealer,  in  which  it  was  pro- 
vided that  the  manufacturer  would  not 
sell  any  of  its  goods  to  anyone  else  at 
the  place  where  the  dealer  was  located, 
and  tl^iat  the  dealer  would  not  buy  goods 
of  like  character  from  anyone  else  dur- 
ing the  continuance  of  the  contract,  the 
court  saying:  ''Our  Anti-trust  Statute 
has  materially  enlarged  the  doctrine  of 
the  common  law  as  to  monopolies  and 
combines.  Under  our  statute  the  effect 
on  the  public  of  an  agreement  which  is 
against  public  policy  is  not  essential ;  the 
tendency  is  enough  to  bring  it  within  the 
condemnation  of  the  law.  ...  In 
view  of  our  Anti-trust  Statutes  and  the 
decisions  thereon,  it  cannot  be  doubted 
that  it  is  the  settled  policy  of  this  state 
to  prevent  restrictions  in  trade.  'The 
law  did  not  intend  to  regulate  restric- 
tions in  trade,  but  to  prohibit  them  en- 
tirely, without  regard  to  their  immedi- 
ate effect  on  trade.' " 

A  contract  for  a  sale  of  goods,  with 
no  reservation  of  title  or  restrictions  up- 
on the  sale  thereof  except  a  provision 
which  fixes  for  the  vendee  the  selling 
price  to  the  consumer,  and  a  provision 
which  prohibits  him  from  selling  other 
than  the  goods  of  his  vendor,  is  viola- 
tive of  the  Texas  Anti-trust  Act  as  an 
agreement  in  restraint  of  trade.  Segal 
v.  McCaU  Co.  (1916)  —  Tex.  — ,  184  S. 
W.  188. 

In  Gust  Feist  Co.  v.  Albertype  Co. 
(1908)  —  Tex.  Civ.  App.  — ,  109  S.  W. 
1139,  a  provision  in  a  contract  of  sale, 
that  the  buyer  should  have  the  exclusive 
control  and  resale  of  the  seller's  goods 
in  the  city,  was  held  to  be  within  the 
Anti-trust  Law  of  1903  (Laws  of  1903, 
p.  119,  chap,  94). 

In  Forrest  Photographic  Co.  v.  Hutch- 
inson Grocery  Co.  (1908)  —  Tex.  Civ. 
L.R.A.lJ)nA. 


App.  — ,  108  S.  W.  7^8,  it  was  held  that 
a  contract  between  a  grocery  company 
and  a  photographic  company,  whereby 
the  latter  agreed  to  furnish  the  former 
with  trading  tickets,  each  entitling  its 
holder  to  a  photo  art  calendar  at  th^ 
photographic  company's  studio  when 
countersigned  by  the  grocery  company, 
and  the  grocery  company  agreed  to  pay 
a  certain  amount  for  each  ticket,  and 
the  photographic  company  agreed  that 
from  the  date  of  the  contract  it  would 
not,  without  the  consent  of  the  grocery 
company,  or  until  the  disposal  of  the 
tickets  furnished,  sell  any  other  local 
grocery  company  any  of  such  tickets, 
was  not  one  which  is  declared  void  by 
the  Antitrust  Statutes  of  1903  (Gen. 
Laws  1903,  p.  119,  chap.  94),  declaring 
a  conspiracy  in  restraint  of  trade  t9 
e;Kist  'Svhere  two  or  more  persons,  firm^, 
corporations  or  associations  of  persons, 
who  are  engaged  in  buying  or  selling  any 
article  of  merchandise,  produce  or  any 
commodity,  enter  into  an  agreement  or 
understanding  to  refuse  to  buy  from  or 
sell  to  any  other  person,  firm,  corpora^ 
tion  or  association  of  persons,  any  arti- 
cle of  merchandise,  produce  or  com<^ 
modity.''  Two  reasons  are  given  for  this 
decision,  the  first  being  that  aids  to  com- 
merce are  not  included  in  the  statute; 
and  the  second  being  that  the  tickets 
and  the  obligation  of  the  photographic 
company  to  give  the  holders  thereof  cal- 
endars with  their  respective  photographs 
thereon  was  essentially  a  contract  for 
service  to  be  rendered  to  the  grocery 
company  rather  than  the  sale  of  an  arti- 
cle of  merchandise,  produce,  or  com- 
modity. 

In  Star  Mill  &  Elevator  Co.  v.  Ft. 
Worth  Grain  &  Elevator  Co.  (1912)  — 
Tex.  Civ.  App.  — ,  146  S.  W.  604,  it  was 
held  that  a  contract  of  sale  of  a  quantity 
of  oats,  which  was  entered  into  with  the 
understandizig  that  the  purchaser  would 
not  buy  grain  in  that  part  of  the  state 
wherein  the  seller  was  doing  business  ex- 
cept from  ^U^itimate  dealers,"  was  for 
that  reason  void  as  in  violation  of  the 
provision  of  the  state  Anti-trust  Law 
(Acts  1903,  §  34),  declaring  an  illegal 
conspiracy  in  restraint  of  trade  to  exist 
"where  any  two  or  more  persons,  firms, 
corporations  or  associations  of  persons 
who  are  engaged  in  buying  or  selling 
any  article  of  merchandise,  produce  or 
any  commodity,  enter  into  an  agreement 
or  understanding  to  refuse  to  buy  from 
or  sell  to  any  other  person,  firm,  cor- 
poration, or  association  of  persons  any 
article  of  merchandise,  produce  or  com- 
modity." 
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In  Nickels  v.  Prewitt  Auto  Co.  (1912) 
—  Tex.  Civ.  App,  — ,  149  S.  W.  1094,  it 
^as  held  that  a  retail  sales  agency  con- 
tract which  in  effect  conferred  the  ex- 
clusive agency  for  the  sale  of  a  certain 
make  of  automobile  in  a  restricted  terri- 
tory for  a  short  period  of  time  did  not 
violate  the  Texas  An ti- trust  Statute,  the 
agreement  not  constituting  such  a  com- 
bination of  capital,  skill,  or  acts  as  is 
necessary  to  constitute  a  trust  as  defined 
by  such  statute. 

In  Wood  V.  Texas  Ice  &  Cold  Storage 
Co.  (1914)  —  Tex.  Civ.  App.  — ,  171  S. 
W.  497,  a  contract  whereby  a  manu- 
facturer of  and  wholesale  dealer  in  ice 
agreed  to  sell  to  a  retail  dealer,  at  a 
certain  price  per  ton,  a  certain  quantity 
of  ice  per  day  and  as  much  more  as  it 
might  be  able  to  supply  without  con- 
flicting with  other  arrangements,  and 
whereby  the  retailer  agreed  to  make 
all  his  purchases  from  the  manufacturer 
during  the  term  of  the  contract,  provided 
the  manufacturer  should  be  able  to  fur- 
nish the  quantity  of  ice  needed,  was  held 
to  constitute  a  conspiracy  in  restraint  of 
trade  under  subdivision  1  of  the  Anti- 
trust Act,  which  declares  a  conspiracy  in 
restraint  of  trade  to  exist  where  rwo 
persons,  firms,  corporations,  or  associa- 
tions engaged  in  buying  or  selling  any 
commodity  agree  to  refuse  to  buy  such 
commodity  from  or  sell  it  to  any  other 
person,  firm,  etc.,  although  the  contract 
also  contained  a  provision  that  the  seller 
should  meet  the  market  price  in  case  the 
same  should  fall  below  the  price  agreed 
upon.  It  was  further  held  that  the  fact 
that  one  of  the  parties  was  a  wholesaler 
and  the  other  a  retailer  did  not  take  the 
contract  out  of  the  statute. 

In  W.  T.  Rawleigh  Medical  Co.  v.  Fitz- 
patrick  (1916)  —  Tex.  Civ.  App.  — ,  184 
S.  W.  549,  and  Armstrong  v.  W.  T.  Raw- 
leigh Medical  Co.  (1916)  —  Tex.  Civ. 
App.  —,  178  S.  W.  582,  it  was  held  that 
provisions  in  a  contract  of  sale  whereby 
the  purchaser  bound  himself  to  buy  from 
no  one  but  the  seller  and  to  resell  the 
goods  purchased  by  him  at  certain  fixed 
prices,  and  further  agreed  to  have  no 
other  businesss  or  employment,  rendered 
the  contract  void  as  in  violation  of  the 
Texas  Anti-trust  Law. 

In  Lytic  V.  Gralveston,  H.  ft  S.  A.  R. 
Co,  (1907)  100  Tex.  292, 10  L.R.A.(N.S.) 
437,  99  S.  W.  396,  it  was  held  that  an 
oerreement  between  railroad  companies 
and  citizens  of  a  municipal  corporation 
for  the  issUfince  of  special  rate  tickets 
for  transportation  to  and  from  certain 
entertainments  to  be  held  at  the  mu- 
nicipality did  not  violate  either  the  state 
L.ri.A.19i7A. 


or  Federal  Anti-trust  Act,  although  the 
purpose  was  to  maintain  the  r^ular 
transportation  rates  to  persons  not  using 
excursion  tickets. 

In  Redland  Fruit  Co.  v.  Sargent  (1908) 
51  Tex.  Civ.  App.  619,  113  S.  W.  330, 
it  was  held  that  a  contract  whereby  a 
company  operating  a  plantation  granted 
the  right  to  erect  a  store  and  to  conduct 
a  general  merchandise  business  on  its 
premises  did  not,  by  reason  of  a  stipula- 
tion therein  that  the  company  would 
give  no  other  rights  on  the  premises  to 
other  parties  for  the  sale  of  merchandise, 
violate  the  terms  of  the  Anti-trust  Act 
(Act  of  1903,  p.  119)  defining  a  trust  as 
'^a  combination  of  capital,  skill  or  acts 
by  two  or  more  persons  .  .  .  for 
either,  any  or  all  of  the  following  pur- 
poses: (1)  To  create,  or  which  may 
tend  to  create,  or  carry  out  restrictions  in 
trade  or  commerce,  or  aids  to  commerce, 
or  in  the  preparation  of  any  product  for 
market  or  transportation,  or  to  create 
or  carry  out  restrictions  in  the  fr«e  pur- 
suit of  any  business  authorized  or  per- 
mitted by  the  law  of  this  state," — ^the 
right  to  sell  upon  the  premises  of  an- 
other not  being  a  right  given  by  law,  but 
by  consent  of  the  owner. 

And  in  Wheatley  v.  Kollaer  (1910)  — 
Tex.  Civ.  App.  — ,  133  S.  W.  903,  it  was 
held  that  a  lease  of  saloon  property  was 
not,  by  reason  of  a  provision  therein 
binding  the  lessor  not  to  rent  any  other 
property  which  he  might  own  on  the 
same  street  for  the  same  business,  in- 
valid under  the  state  Anti-trust  Act  of 
1903,  since  in  no  true  sense  can  it  be  said 
that  the  designated  provision  of  the  con- 
tract constitutes  a  combination  of  capi- 
tal or  skill  between  the  lessee  and  the 
l«ssor,  or  in  any  public  or  prohibitive 
sense  prevents  competition. 

In  Edwards  v.  Old  Settlers'  Asso. 
(1914)  —  Tex.  Civ.  App.  — ,  166  S.  W. 
423,  it  was  held  that  an  agreement  in  a 
lease  that  the  lessor  would  not  allow  any 
cold  drink  stand,  shows,  exhibitions, 
dance  halls,  or  platforms  on  the  land 
owned  by  him  within  400  yards  of  the 
land  leased,  or  allow  the  use  of  land  for 
any  purpose  or  pursuit  that  would  come 
into  competition  with  or  antagonize  the 
interests  of  the  lessee,  was  not  contrary 
to  chap.  1  of  title  130,  Rev.  Stat.  1911, 
defining  and  prohibiting  trusts,  monop- 
olies, and  conspiracies  against  trade. 

In  Manson  v.  Hunt  (1914)  82  Wasli. 
291,  144  Pac.  45,  a  contract  between  two 
steamship  companies  operating  boats  be- 
tween the  same  points,  whereby  one 
agreed  to  withdraw  its  boats  from  the 
route  for  a  period  of  three  years,  was 
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held  violative  of  art.  12,  §  22,  of  ike 
state  (Constitution,  which  provides  that 
'^^monopoiies  and  trusts  shall  never  be 
alJowed  in  this  state  and  no  inoorpo- 
rated  oompany  ...  in  this  state  shall 
directly  or  indirectly  combine  or  make 
any  contract  with  any  other  incorporated 
company  .  .  .  for  the  purpose  of  fix- 
ing the  price  or  limiting  the  produc- 
tion or  regulating  the  transportation  of 
^ny  product  or  commodity,"  especially 
where  the  parties  to  the  contract,  as  was 
evident  from  the  face  thereof,  treated 
it  as  a  contract  in  restraint  of  competi- 
tion. 

In  McKinley  Teleph.  Co.  v.  Cumber- 
land Teleph,  Co.  (1913)  152  Wis.  359, 
140  N.  W.  38,  a  contract  between  two 
telephone  companies,  each  owning  rural 
telephone  lines  radiating  from  a  city,  by 
which  it  was  provided  that,  upon  the  con- 
sent of  the  State  Railroad  Commission 
being  obtained  to  a  proposed  increase 
of  rates,  one  company  should  be  deemed 
to  have  purchased  from  the  other  those 
rural  telephone  lines  which  were  parallel 
to  its  own  lines,  and  should  have  an  op- 
tion to  purchase  other  rural  Unes^  that 
the  purchaser  of  the  rural  lines  should 
refrain  from  furnishing  telephone  serv- 
ice in  the  city,  and  each  party  for  a 
period  of  seven  years  was  to  furnish  free 
<K>nnection  to  the  patrons  of  the  other, 
the  seller  agreeing  to  erect  no  new  rural 
lines  and  not  to  increase  beyond  twenty- 
five  the  number  of  telephones  on  any 
of  the  existing  rural  lines  retained  by  it, 
— ^was  held,  in  view  of  the  allegation  of 
the  complaint  indicating  that  the  objeot 
of  the  contract  was  to  avoid  dnplieation 
of  lines  for  the  same  territory,  and  to 
avoid  the  increase  of  rates  which  would 
be  oeeasioned  thereby,  and,  while  re- 
stricting the  respective  fields  of  opera- 
tion of  each  company,  to  increase  the 
extent  and  efficiency  of  the  service,  and 
of  the  further  eircumstanee  that  under 
the  law  the  State  Railroad  Commission 
had  power  to  reduce  the  rates  to  be 
charged  by  the  companies  if  they  should 
be  found  excessive, — ^not  to  violate  Wis- 
consin statute,  §  1791J,  which  provides 
that  ''any  corporation  organized  under 
the  laws  of  this  state  which  shall  enter 
into  any  combination,  conspiracy,  trust, 
pool,  agreement  or  contract  intended  to 
restrain  or  prevent  competition  in  the 
supply  or  price  of  any  article  or  com- 
modity in  general  use  in  this  state,  or 
constituting  a  subject  of  trade  or  com- 
merce therein  .  .  .  shall  upon  proof 
thereof  .  .  .  have  its  charter  or  au- 
thority to  do  business  in  this  state  can- 
celed and  annulled.'' 
L.R.A.19]  7A. 


In  Rose  v.  Gordon  (1914)  158  Wis. 
414,  149  N.  W.  158,  it  was  held  that  a 
lease  of  a  saloon  whereby  the  lessee 
agreed  that  during  the  term  of  the  lease 
he  would  sell  no  beer  on  the  premises 
except  such  as  was  sold  by  the  lessor 
was  not  an  illegal  contract  in  restraint 
of  trade,  within  the  provisions  of  §  1747o 
of  the  Wisconsin  statute,  by  which 
"every  contract  or  combination  in  the 
nature  of  a  trust  or  conspiracy  in  re- 
straint of  trade  or  commerce  is  .  .  . 
declared  illegal,"  the  restraint  of  trade 
resulting  from  the  agreement  being  par- 
tial only,  and  not  operating  to  the  preju- 
dice of  the  public  by  unduly  restricting 
competition. 

In  Rex  V.  Gage  (1907)  13  Can.  Crim. 
Cas.  415,  and  in  the  same  case  on  appeal 
(1908)  13  Can.  Crim.  Cas.  428,  it  was 
held  that  a  conspiracy  ''to  restrain  or  in- 
jure trade  or  commerce  in  relation  to 
any"  article  or  commodity  which  may 
be  a  subject  of  trade  or  commerce,  under 
Canadian  Criminal  Code,  §  498,  subsec. 
b,  must  be  taken  to  refer  to  undue  re- 
straints of  trade,  such  as  malicious  re- 
straints or  those  not  justified  by  any 
personal  interest  for  the  protection  of 
which  the  trade  arrangement  is  made; 
and  therefore  that  a  regulation  of  a 
j  grain  buyers'  association  that  its  mem- 
bers, in  purchasing  wheat  from  pro- 
ducers, should  pay  therefor  not  more 
nor  less  than  1  cent  per  bushel  below  the 
export  market  price,  thereby  assuring  a 
fixed  profit  of  1  cent  per  bushel  on  the 
trade  done  by  members  of  the  associa- 
tion on  its  own  exchange,  was  not  a  vio- 
lation of  such  statute,  the  profit  made 
being  a  fair  and  reasonable  one  and  the 
interests  of  the  public  not  being  unduly 
impaired  thereby. 

In  Weidman  v.  Shragge  (1912)  46  Can. 
S.  C.  1,  Ann.  Cas.  1912D,  919,  reversing 
(1910)  20  Manitoba  L.  R.  178,  it  was 
held  that  a  contract  between  two  junk 
and  bottle  dealers,  to  continue  from  the 
1st  of  April  until  the  15th  of  December 
following,  with  a  provision  for  an  ex- 
tension thereafter  from  month  to  month 
as  mutually  agreed  upon,  which  pro- 
fessed to  fix  the  maximum  prices  which 
each  of  the  parties  should  pay  for  the 
several  articles  specified  in  the  schedule, 
which  prices  were  to  be  subject  to  revi- 
sion by  mutual  consent,  and  provided 
that  each  party  should  make  up  accounts 
monthly  showing  the  profit  or  loss  made 
on  the  business  done,  and  that  the  profits 
should  be  equally  divided,  was  void  as 
being  in  contravention  of  §  498,  subsec. 
d,  of  the  Criminal  Code,  which  provides 
that  everyone  shall  be  guilty  of  an  in- 
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dietable  offense  who  conspires  or  agrees 
"to  unduly  prevent  or  lessen  competition 
in  the  production,  manufacture,  pur- 
chase, barter,  sale,  transportation,  or 
supply  of'  any  article  or  commodity. 
This  conclusion  may  have  been  influenced 


by  a  finding  o£  the  trial  judge  that  par- 
ties to  the  agreement  practically  monopo- 
lized the  whole  trade  in  junk  in  Western 
Canada,  so  that  when  they  ceased  to 
compete  with  each  other  all  competition 
was  gone.  E.  S.  0. 


WISCONSIN  supreme:  court. 

STEVE  PAWLAK,  by  Guardian  ad  Litem, 

Appt., 

V. 

CHARLES  A.  HAYES,  Respt. 

(162  Wis.  603,  156  N.  W.  464.) 

Master  aad  servant  ^  incidental  negli- 
gence of  independent  contractor  — 
rl^lit  of  action. 

The  acceptance  by  an  injured  employee  of 
compensation  from  his  employer  for  physi- 
cian's services  does  not  preclude  him,  upon 
discovering  the  malpractice  of  the  physician, 
from  refusing  further  compensation  from 
his  employer  on  account  of  such  services 
and  suing  the  physician  for  malpractice,  un- 
der a  statute  providing  that  the  making  of 
a  lawful  claim  by  the  employee  on  the  em- 
ployer for  injuries  shall  operate  as  an  as- 
signment of  a  cause  of  action  in  tort  which 
the  employee  may  have  against  any  other 
person  for  such  injuries,  and  that  the  mak- 
ing of  a  claim  against  a  third  person  shall 
operate  as  a  waiver  of  a  claim  against  the 
employer. 
For  other  caaea^  see  Master  and  Servant,  II. 

a,  i,  in  Dig,  1-52  N,  8. 

(February  22,  1916.) 

APPEAL  by  plaintiff  from  an  order  of 
the  Circuit  Court  for  Chippewa  County 
sustaining  a  demurrer  to  a  complaint  filed 
to  recover  damages  for  alleged  malpractice. 
Reversed. 

Statement  by  Vinje,  J.: 

Action  to  recover  damages  for  malprac- 
tice. Plaintiff  alleges  that  on  the  6th  day 
of  March,  1914,  while  in  the  employ  of  the 
John  S.  Owen  Lumber  Company,  a  log 
rolled  onto  him,  and  he  sustained  a  frac- 
ture of  the  leg;  that  he  employed  the  de- 
fendant to  treat  him  for  the  injury,  and 
that,  by  reason  of  the  negligence  and  lack 
of  skill  of  the  defendant  in  the  treatment 
given  him  within  a  couple  of  weeks  after 
the  injury,  and  subsequent  thereto,  the  leg 

Note.  — As  to  rights  and  remedies  under 
compensation  acts  where  injuries  were 
caused  by  negligence  of  third  person,  see 
annotation  following  Peet  v.  Mills,  L.R.A. 
1916A,  360;  and  see  also  later  cases,  Drake 
V.  Topeka  R.  Co.  L.R.A.1916E,  332;  Ross  v. 
Erickson  Constr.  Co.  L.R.A.1916F,  319;  and 
O'Neill  V.  Carley  Heater  Co.  ante,  276. 
L.R.A.19:7A. 


was  improperly  set  and  treated,  to  the 
damage  of  plaintiff.  The  complaint  fur- 
ther alleges  that  at  the  time  of  the  injury 
both  plaintiff  and  his  employer,  the  John 
S.  Owen  Lumber  Company,  were  under  the 
provisions  of  the  Workmen's*  Compensation 
Act,  and  that  plaintiff  made  a  claim  against 
his  employer  under  the  act,  and  received 
compensation  and  part  Of  his  medical  ex- 
penses from  ^farch  5  to  about  August  20, 
1914;  that  as  soon  as  he  diflcovered  the 
negligence  of  the  defendant,  he  refused  to 
accept  any  more  compensation  from  his  em- 
ployer, and  he  offers  to  return  the  same  or 
BO  much  thereof  as  the  court  may  adjudi- 
cate. The  defendant  entered  a  general  de- 
murrer to  the  complaint,  and  from  an  order 
sustaining  the  same,  the  plaintiff  appealed. 

Mr.  A.  L.  Smongeskl,  for  appellant: 

Plaintiff's  remedies  are  not  inconsistent, 
and  his  election  of  one  will  not  bar  him 
from  the  others. 

Selleck  v.  Janesville,  100  Wis.  157,  41 
L.R.A.  663,  69  Am.  St.  Rep.  906,  76  N.  W. 
975,  4  Am.  Neg.  Rep.  352;  Bishop  v.  Mc- 
.Gillis,  82  Wis.  120,  61  N.  W.  1075;  Sharp 
v.  Mauston,  92  Wis.  629,  66  N.  W.  803; 
Kraft  V.  Madison,  98  Wis.  252,  73  N.  W. 
775;  Barth  v.  Loeffelholtz,  108  Wis.  662, 
84  N.  W.  846;  Rowell  v.  Smith,  123  Wis. 
510,  102  N.  W.  1,  3  Ann.  Cas.  778;  Radman 
V.  Haberstro,  49  Hun,  605,  17  N.  Y.  S.  R. 
497,  1  N.  Y.  Supp.  661;  Bank  of  Lodi  v. 
Washburn  Electric  Light  &  P.  Co.  98  Wis. 
647,  74  N.  W.  363;  Wells.  F.  &  Co.  v.  Rob- 
inson, 13  Cal.  133;  Boots  v.  Ferguson,  46 
Hun,  129,  10  N.  Y.  S.  R.  761;  Dickson  v. 
Patterson,  160  U.  S.  684,  40  L.  ed.  543,  16 
Sup.  Ct.  Rep.  373;  Young  v.  Hawkins,  74 
Ala.  370;  Equitable  Co-op.  Foundry  Co.  v. 
Hersee,  103  N.  Y.  26,  9  N.  E.  487:  Bach 
V.  Tuch,  47  Hun,  636. 

Plaintiff's  claim  against  defendant  was 
not  assigned  to  his  employer. 

McGarvey  v.  Independent  Oil  k  Grease 
Co.  156  Wis.  680,  146  N.  W.  805,  5  N.  0. 
C.  A.  803. 

Mr.  Robert  R.  Freeman,  for  respond- 
ent: 

By  accepting  compensation,  plaintiff  elect- 
ed to  adjust  the  matter  of  the  accident  and 
its  results. 

McGarvey  v.  Independent  Oil  &  Grease 
Co.  166  Wis.  580,  146  N.  W.  895,  5  K.  C.  C. 
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A.  803;  Sellcck  v.  JanesviUe,  100  Wis.  157, 
41  L.R.A.  663,  60  Am.  St.  Rep.  906,  75  N. 
W.  975,  4  Am.  Neg.  Rep.  352;  Huntr  v. 
Boston  Terminal  Co.  212  Mate.  99,  48 
I-JR.A.(N.S.)  116,  98  N.  E,  786;  Doran  v. 
Waterloo,  C.  F.  &  N.  R.  Ck).  —  Iowa,  —, 
147  N.  W.  1100. 

The  alleged  malpractice  is  not  a  separate 
and  distinct  wrong,  but  one  of  the  proxi- 
mate results  of  the  accident  itself  for  which 
the  employer  is  absolutely  liable;  and,  as 
a  matter  of  fact,  one  for  which  he  was  in 
fact  paying  compensation  at  the  very  time 
plaintiff  refused  to  further  accept  same. 

Milwaukee  v.  Industrial  Conunission,  160 
Wis.  238,  151  N.  W.  247;  Selleok  v.  Janes- 
viUe. 100  Wis,  157,  41  L.RJ^.  563,  69  Am. 
St.  Rep.  906,  75  N.  W,  976,  4  Am.  N^. 
Rep.  352;  Stover  y.  BhiehiU,  61  Me.  439; 
Goshen  v.  England,  119  Ind.  368,  5  L.R.A. 
253,  21  N.  E.  977;  6  Thomp.  Neg.  §  7211; 
Wieting  V.  Millston,  77  Wis.  523,  46  N.  W. 
879;  Batton  v.  Public  Service  Corp.  75  N. 
J.  L.  857,  18  L.R.A.(N.S.)  640,  127  Am.  St. 
Rep.  855,  69  Atl.  164. 

Mr.  Timothy  Brown  also  for  respondent. 

Vinje,  J.,  delivered  the  opinion  of  the 
court : 

The  circuit  court  sustained  the  demurrer 
to  the  complaint  on  the  ground  that,  when 
plaintiff  filed  a  claim  against  his  employer, 
his  cause  of  action  for  the  injury  received 
and  the  proximate  results  thereof  were  as- 
signed to  hie  employer  by  virtue  of  sub- 
division 1  of  §  2394^25,  Stat.,  which  reads 
as  follows:  '*The  making  of  a  lawful  claim 
against  an  employer  for  compensation  under 
§§  2394-3-2394-31,  inclusive,  for  injury  or 
death  of  his  employee  shall  operate  as  an 
assignment  of  any  cause  of  action  in  tort 
which  the  employee  or  his  personal  repre- 
sentative may  have  against  any  other  party 
for  such  injury  or  death;  and  such  em- 
ployer may  enforce  in  his  own  name  the  lia* 
bility  of  such  other  party." 

It  is  quite  evident  from  the  reading  of 
this  subdivision  that  it  contemplates  the 
existence  at  the  same  time  of  two  remedies, 
either  of  whi<^  the  employee  may  pursue. 
He  may  invoke  the  statutory  remedy 
against  his  employer,  or  the  common-law 
remedy  against  the  third  person  who,  by 
his  negligence,  caused  or  contributed  to  his 
injury.  McGarvey  v.  Independent  Oil  & 
Grease  Co.  156  Wis.  580,  146  N.  W.  895,  5 
N.  C.  C.  A.  803.  It  is  equally  obvious  that 
these  two  remedies  must  coexist  in  order 
to  give  the  employee  an  election.  That  the 
statute  contemplated  an  election  is  made 
dear  by  subdivision  2  of  the  same  section, 
which  provides  that  "the  making  of  a  claim 
by  an  employee  against  a  third  party  lor 
damages  by  reason  of  an  accident  covered 
L.R.A.1917A. 


by  §§  2894-3-2394-31,  inclusive,  shall  oper- 
ate as  a  waiver  of  any  claim  for  compensa- 
tion against  the  employer. '' 

Thus,  while  the  statute  gives  the  em- 
ployee the  option  of  pursuing  either  rem- 
edy, it  deprives  him  of  all  rights  under  the 
one  he  does  not  pursue  as  soon  as  he  makes 
his  election,  by  assigning  to  the  employer 
his  cause  of  action  against  the  third  party 
if  he  proceeds  against  the  employer,  and  by 
releasing  the  employer  if  he  proceeds 
against  the  third  party. 

It  does  not  appear  that,  at  the  time 
plaintiff  was  injured,  there  was  any  negli- 
gence by  any  third  party,  or,  indeed,  by 
anyone.  This  being  so,  plaintiff  had  no 
election  to  make  when  he  filed  his  claim 
under  the  statute  against  his  employer,  and 
no  cause  of  action  passed  to  the  latter.  The 
employee  could  proceed  only  against  his 
employer.  There  was  no  one  else  liable  so 
far  as  the  complaint  discloses.  He  could 
not  at  that  time  be  required  to  make  an 
election,  because  the  facts  giving  rise  to  an 
election  were  not  then  in  existence,  nor 
oould  they  be  reasonably  anticipated,  be- 
cause malpractice  is  the  exception,  not  the 
rule.  No  duty  or  opportunity  to  elect  could 
arise  until  the  facts  creating  the  liability 
of  the  third  person  came  into  existence.  In 
this  case  they  were  not  known  to  plaintiff 
until  about  August  20th,  and  there  is  noth- 
ing to  show  he  was  negligent  in  not  sooner 
ascertaining  them.  As  soon  as  they  came 
to  his  notice,  he  promptly  elected  to  hold 
the  third  person  whose  alleged  negligence 
aggravated  his  first  injury,  and  thereby  he 
waived  further  liability  against  his  em- 
ployer.    Section  2394-26,  subdiv.  2. 

The  making  of  a  lawful  claim  against  the 
employer  eo  instanti  operates  to  assign  to 
him  any  cause  of  action  the  employee  may 
then  have  against  a  third  party.  McGar- 
vey V.  Independent  Oil  &  Grease  Co.  supra. 
But  it  does  not  assign  a  cause  of  action 
then  not  in  esse.  It  merely  acts  upon  what 
is  in  existence  at  the  time  the  lawful  claim 
is  made.  When  the  negligence  of  a  third 
party,  to  the  knowledge  of  the  employee, 
who  exercises  ordinary  diligence  in  respect 
thereto,  intervenes,  his  right  to  an  election 
arises — ^not  before  then.  It  was  therefore 
competent  for  plaintiff,  when  he  first 
learned  of  the  negligence  of  the  defendant, 
to  elect  to  hold  him  and  release  his  em- 
ployer, or  to  hold  his  employer  under  the 
provisions  of  the  Compensation  Act. 

In  a  common-law  action  for  negligence  it 
has  been  held  that  the  defendant  is  liable 
for  the  aggravation  of  the  injury,  caused 
by  the  malpractice  of  the  physician  called 
by  plaintiff  to  treat  it,  where  it  is 
shown  that  he  exercised  ordinarv  care  in 
the  selection  of  the  physician.     Selleck  v. 
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Janesville,  100  Wig.  157,  41  L.R.A.  563,  «9 
Am.  St.  Rep.  906,  75  N.  W.  975,  4  Am. 
Neg.  Rep.  352.  The  Gompensation  Act  re- 
quires the  employer  to  furnish  a  physician, 
and  makes  him  liable  for  the  value  of  the 
physician's  services  for  not  to  exceed  nine- 
ty days.  §  2394-9,  subdiv.  1.  This,  we 
think,  implies  liability  for  any  aggravation 
of  the  injury  caused  by  the  negligence  of 


the  physician  treating  the  employee  during! 
such  time.  Whether  the  employer  would  be 
liable  for  malpractice  after  the  expiration 
of  ninety  days  is  not  decided.  The  negli- 
gent treatment  here  is  alleged  to  have  be- 
gun about  two  weeks  after  the  accident. 

Order  reversed,  and  cause  remanded,  with 
directions  to  overrule  the  demurrer,  and  for 
further  proceedings  according  to  law. 


CALIFORNIA    SUPRJE»iE    COURT. 
(Department  No.  2.) 

C.  M.  EASTON  and  Wife,  Respts., 

V. 

UNITED    TRADE    SCHOOL    CONTRACT- 
ING COMPANY,  Appt. 

(_  Cal.  — ,  159  Pac.  597.) 

Master  and  servant  —  automobile  in- 
structor ^  negligence  of  pupil  ^  lia- 
bility. 

1.  One  conducting  a  school  for  instruc- 
tion in  automobile  driving  for  pay  is  liable 
for  injuries  done  to  a  traveler  on  a  high- 
way through  the  incompetence  of  a  pupil 
whom  one  of  his  teachers  intrusts  with  the 
management  of  a  car. 

For  other  cases,  see  Master  and  Servant, 
III.  a,  in  Dig.  1-52  N,  8. 

Fright  —  injury  from  —  liability  for. 

2.  The  fright  of  a  woman,  resulting  in 
miscarriage,  due  to  being  thrown  from  the 
seat  of  the  carriage  in  which  she  was  rid- 
ing, and  her  child  being  thrown  out  of  the 
carriage  by  collision  with  an  automobile, 
may  be  considered  in  awarding  damages 
against  the  one  responsible  for  the  colli- 
sion. 

For  other  cases,  see  Fright,  in  Dig,  1-52 

y.  8, 

Damages  —  amount  ^  miscarriage. 

3.  $5,000  is  not  excessive  to  award  as 
damages  for  a  miscarriage  due  to  negli- 
gence. 

For  other  cases,  see  Dama-ges,  IIL  i,  Jiy  a,  in 
Dig.  1-^2  N.  a. 

Appeal  —  unauthorized  allowance  of 
damages  —  striking  out. 

4.  A  judgment  in  favor  of  a  married 
woman  for  personal  injuries  will  not  be  re- 
versed for  including  items  for  medicines 
and  attendance,  which  belonged  to  her  hus- 
band, if  the  amount  so  awarded  can  be 
segregated  and  stricken  out. 

For  other  cases,  see  Appeal  and  Error,  VII. 
w,  8,  in  Dig.  1-52  N.  8. 

evidence  ^  second  miscarriage. 

5.  Upon  the  question  of  damages  for 
causing   a  miscarriage   evidence   is  admis- 

Note.  ^  As  to  liability  of  one  undertak- 
ing to  give  instruction  in  driving  automo- 
bile for  negligent  operation  during  instruc- 
tion, see  annotation  following  this  case, 
post,  397. 
L.R.A.1917A. 


sible  that,  because  of  the  condition  pro- 
duced by  it,  a  second  one  occurred  some 
time  afterwards. 

For  other  cases,  see  Evidence,  XI.  g,  in  Dig. 
l'-52  iV.  8. 

Same  ^  competency  of  driver  of  auto- 
mobile. 

6.  Evidence  is  admissible  in  an  action 
to  recover  damages  for  personal  injuries- 
due  to  collision  with  an  automobile  as  to 
whether  or  not  the  driver  in  charge  of  the 
automobile  was  qualified. 
For  other  cases,  see  Evidence,  XL  h,  in  Dig, 

1-52  N.  8. 

(July  27,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Los  Angeles 
County  in  plaintiffs'  favor  in  an  action 
brought  to  recover  damages  for  injuries 
sustained  by  the  plaintiff  wife,  alleged  to 
have  been  caused  by  the  negligent  driving 
of  defendant's  automobile.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  £.  Coberly,  B.  A.  Finch^ 
and  Scarborough  A  Bowen  for  appellant. 

Mr.  Ray  Howard,  for  respondents: 

The  owner  is  liable,  provided  the  driver 
takes  possession  of  the  car  with  his  consent. 

Ingraham  v.  Stockamore,  63  Misc.  114, 
118  N.  Y.  Supp.  399. 

The  owner  is  liable  where  the  driver'a 
inexperience  might  have  led  the  owner  to 
anticipate   that   injuries   would   be   caused. 

Allen  V.  Bland,  — -  Tex.  Civ.  App,  — ,  168 
S.  W.  35. 

A  member  of  the  owner's  family,  driving 
for  the  pleasure  of  other  members,  is  in  the 
position  of  a  servant  of  the  owner,  who  is 
liable  for  his  negligence  even  if  not  present 
or  participating  in  the  pleasure. 

McNeal  v.  McKain,  33  Okbi.  449,  41 
L,R.A.(N.S.)  776,  126  Pac.  742;  Smith  v. 
Jordan,  211  Mass.  269,  97  N.  E.  761; 
Hiroux  V.  Baum,  137  Wis.  197,  19  L.R.A. 
(N.S.)  332,  118  N.  W.  533;  Daily  v.  Max- 
well, 162  Mo.  App.  415,  133  S.  W.  351; 
Stowe  V.  Morris,  147  Ky.  386,  39  L.R.A. 
(N.S.)  224,  144  S.  W.  62;  Bourne  v.  Whit- 
man, 209  Mass.  155,  35  L.R.A.(N,S,)  701, 
96  N.  E.  404,  2  N.  C.  C.  A.  318;  Kayser  ▼. 
Van  Nest,  126  Minn.  277,  51  L.R.A.(N.S.) 
970,  146  N.  W.  1091;  Dalrymple  v.  Covej 
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Jdotor  Gar  Co.  66  Or.  533,  48  L.R^,(N.S.) 
424,  136  Pac.  91. 

Henfihaw,  J.,  delivered  the  opinion  of 
the  court: 

The  action  is  for  damages  growing  out  of 
injuries  suatained  by  plaintiff  C.  M.  Eas* 
ton's  wife.  Trial  was  had  before  the  court 
without  a  jury,  and  resulted  in  an  award 
and  judgment  for  plaintiffs.  The  items 
composing  this  judgment  were  $5,000  for 
her  bodily  injuries,  $50  for  her  disability 
and  loss  <^  society,  oomfort,  and  service  to 
her  husband,  $75  for  nursing  during  her  ill- 
ness, $25  for  physician's  services,  and  $10 
for  medicines.  Each  of  these  minor  items 
was  made  an  element  of  special  damage  in 
the  complaint. 

The  charge  waa  that  while  Mary  E.  Eas- 
ton,  plaintiff,  was  driving  a  horse  attached 
to  a  buggy  along  a  street  in  Los  Angeles, 
an  automobile  of  defendant,  in  charge  of 
one  of  defendant's  agents,  was  negligently 
and  carelessly  driven  against  the  buggy,  in- 
flicting the  injuries  complained  of,  which 
injuries  will  hereinafter  be  more  specific- 
ally described.  The  evidence  established 
that  Mrs  Easton  was  riding  in  a  buggy  on 
Central  avenue  in  Los  Angeles  city.  With 
her  was  her  sister-in-law,  who  carried  on 
her  lap  €me  of  Mrs.  Easton's  daughters^ 
about  five  yeaxs  of  age,  while  another 
daughter,  about  eight  and  one  half  years 
of  age,  sat  on  a  board  at  the  feet  of  the 
women.  The  horse  was  going  at  a  dog  trot 
and  the  buggy  was  on  the  proper  side  of  the 
street,  as  near  to  the  curb  as  possible,  as 
the  ordinance  of  the  city  required. 

The  defendant  was  conducting  a  school 
for  instruction,  amongst  other  things,  in 
the  operation  of  automobiles.  Elmer  Harp- 
er, seventeen  years  of  age,  was  a  student  in 
the  school  under  payment  for  the  privilege 
of  tuition.  D.  B.  Sterling  was  also  a  stu- 
dent in  the  same  school,  but  had  advanced 
to  Uie  point  where  he  describes  his  occupa- 
tion to  be  that  of  chauffeur  and  his  employ- 
ment as  driving  and  working  in  the  garage 
or  workshop  of  the  defendant,  and  in  in- 
structing and  driving  defendant's  students. 
All  of  this  he  did  under  the  directions  of 
B.  A.  Finch,  defendant's  president.  Upon 
the  day  of  the  injury,  acting  under  these 
directions.  Sterling  took  Harper  in  an  auto- 
mobile to  give  him  lessons  in  driving.  Ster- 
ling himself  drove  the  car  into  Central  ave- 
nue, and  there,  as  the  street  seemed  clear, 
he  surrendered  the  wheel  and  permitted 
Harper  to  drive  it.  Upon  Central  avenue 
was  a  street  car  line  and  on  its  tracks  a 
street  car,  proceeding  in  the  same  direc- 
tion as  was  the  buggy.  The  automobile, 
going  in  the  same  direction  as  the  car  and 
L.SA.19nA. 


buggy,  approached  the  two  from  behind. 
The  automobile,  under  the  management  of 
the  inexperienced  student.  Harper,  appar- 
ently sought  to  pass  between  the  street  car 
and  the  buggy.  Harper  became  oonfusedi 
mismanaged  the  automobile,  and  collided 
with  both  the  street  car  and  the  buggy. 
The  collision  knocked  one  child  out  of  the 
buggy,  broke  the  buggy  wheel,  bent  th^ 
rear  axle,  knocked  tlie  tire  off  the  front 
wheel,  forced  the  horse  to  his  haunches,  and 
delivered  so  severe  a  shock  to  Mrs.  Easton, 
who  was  leaning  against  the  back  of  the 
seat  of  the  buggy,  that  she  was  knocked 
forward  out  of  her  seat.  Mrs.  Easton  was  at 
the  time  pregnant.  About  a  month  there- 
after she  suffered  a  miscarriage.  By  the 
medical  testimony  the  foetus  had  been  dead 
about  2  or  3  weeks,  and  the  miscarriage 
was  the  result  of  the  fright  and  the  shock, 
of  the  collision. 

Appellant's  principal  argument  is  that 
there  was  no  privity  between  Harper  or. 
Sterling  and  the  defendant  rendering  de- 
fendant  liable  for  the  negligence  of  either 
of  them.  But  the  facts  above  stated  would 
seem  conclusively  to  dispose  of  this  argu- 
ment. The  defendant,  as  a  part  of  its  busi- 
ness, employed  Sterling  to  give  Harper  in- 
structions. It  paid  Sterling  for  so  doing. 
Sterling,  in  the  performance  of  this  employ- 
ment, used  his  own  judgment,  which,  by 
operation  of  law,  became  the  defendant's 
judgment,  in  turning  the  management  of 
the  car  over  to  Harper  when  and  as  he  did. ' 
That  the  accident  resulted  from  the  ignor- 
ance and  inexperience  of  Harper  may  not 
for  a  moment  be  doubted;  and  while,  of 
course.  Harper  would  be  responsible  for  his 
own  act  in  the  premises,  and  Sterling  in 
turn  responsible,  none  the  less  the  defend- 
ant, under  whose  directions,  all  of  these 
things  were  done,  is  likewise  responsible. 
Minor  v.  Mapes,  102  Ark.  351,  39  L.R.A. 
(N.^.)  214,  144  S.  W.  219;  Burnham  v. 
Central  Automobile  Exch.  —  R.  I.  — ,  67 
Atl.  429;  Collard  v.  Beach,  81  App.  Div. 
682,  81  N.  Y.  Supp.  619 ;  W  ooding  v.  Thorn, 
148  App.  Div.  21,  132  N.  Y.  Supp.  50. 

Appellant's  next  proposition  is  that  Mrs. 
Easton  received  no  injuries  as  such;  that 
she  suffered  merely  from  fright ;  that  fright 
alone,  without  personal  injury,  cannot  be 
made  the  foundation  of  an  action  for  dam*^ 
ages,  but  that,  whatever  may  be  the  rule 
in  this  respect,  "plaintiff  cannot  recover  in 
this  action  because  it  appears  that  her 
fright  was  caused  by  apprehension  of 
threatened  danger  not  to  herself,  but  only 
to  her  child."  But  appellant's  position  re- 
quires neither  a  discussion  of  the  principle 
nor  a  detailed  consideration  of  the  authori- 
ties, for  the  reason  that  the  facts  do  not 
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show  that  plaintiff's  injuries  were  occa- 
sioned by  fright  alone,  nor  fear  of  danger 
or  injury  to  her  child  alone.  True,  she  suf- 
fered fright  and  fear  occasioned  by  the  col- 
lision. True,  a  part  of  that  fright  and  fear 
grew  out  of  concern  for  her  infant  child 
which  was  thrown  out  of  the  buggy  by  the 
collision,  but  equally  true  it  is  that,  lean- 
ing, as  she  was,  against  the  back  of  the 
seat,  she  sustained  a  direct  personal  physi- 
cal shock  by  the  blow  of  the  automobile 
against  the  buggy,  which  blow  propelled  her 
forward  out  of  her  seat,  and  which  blow 
directly  contributed  to  and  aided  in  causing 
the  miscarriage  from  which  she  afterwards 
suffered.  Fright  here  was  but  a  natural 
and  direct  consequence  of  defendant's  in- 
jurious trespass,  which  trespass  resulted  in 
direct  physical  injury  to  Mrs.  Easton.  The 
fright  was  an  inevitable  concomitant  of  the 
trespass.  This  case,  therefore,  presents  no 
feature  in  common  with  such  cases  relied 
upon  by  appellant  as  Mitchell  v.  Rochester 
R.  Co.  151  N.  Y.  107,  34  L.R.A.  781,  56 
Am.  St.  Rep.  604,  45  N.  E.  364,  1  Am. 
Keg.  Rep.  121,  where  plaintiff,  alsout  to  get 
on  one  of  the  cars  of  the  defendant,  sus- 
tained fright  because  of  the  approach  of  an- 
other car,  which  fright  resulted  in  a  mis- 
carriage; nor  Phillips  v.  Dickerson,  85  111. 
11,  28  Am.  Rep.  607,  where  the  plaintiff,  a 
married  woman,  sued  for  damages  because 
of  a  miscarriage  occasioned  by  her  fright 
over  a  quarrel  between  the  defendant  and 
her  husband,  within  her  hearing,  but  out  of 
her  sight;  nor  Braun  v.  Craven,  175  111. 
401,  42  L.R.A.  199,  61  N.  E.  657,  6  Am.  Neg. 
Rep.  15,  where  a  recovery  was  sought 
against  defendant  because  he  had  entered 
a  house  where  plaintiff  was,  unannounced, 
and  had  demeaned  himself  improperly  and 
in  a  violent  and  boisterous  manner,  causing 
her  to  become  sick,  sore,  and  disabled;  nor 
Miller  v.  Baltimore  &  O.  S,  W.  R.  Co.  78 
Ohio  St.  309,  18  L.R.A. (N.S.)  949,  125  Am. 
St.  Rep.  609,  85  N.  £.  499,  where  defendant 
was  charged  with  having  negligently  shoved 
cars  into  the  dwelling  house  of  plaintiff,  so 
that  plaintiff,  who  was  standing  near  by, 
''suffered  a  severe  nervous  shock  that  shat- 
tered her  nervous  system  and  caused  her 
great  bodily  pain  and  mental  anguish  and 
permanent  injury  to  her  person  and  health," 
and  it  was  held  that  an  act  of  negligence 
neither  wilful  nor  malicious,  causing  mere 
fright,  unaccompanied  by  contemporaneous 
physical  injury,  is  not  actionable;  nor  Hus- 
ton V.  Freemansburg,  212  Pa.  548,  3  L.R.A. 
(N.S.)  49,  61  Atl.  1022,  where  the  defend- 
ant borough,  in  excavating  a  street,  explod- 
ed dynamite,  and  it  was  charged  that  the 
shock  of  the  explosion  so  affected  plaintiff's 
husband,  who  was  recovering  from  typhoid 
I.R.A.1917A. 


fever,  that  he  died  within  two  weeks,  and 
the  holding  is  simply  that  there  can  be  no 
recovery  of  damage  from  fright  or  other 
merely  mental  suffering,  unconnected  with 
physical  injury;  nor  Chittick  v.  Philadel- 
phia Rapid  Transit  Co.  224  Pa.  13,  22 
L.R.A.(N.S.)  1073,  73  Atl.  4,  where  plain- 
tiff, sitting  in  her  window,  200  or  300  feet 
distant,  charged  that  she  sustained  fright 
and  consequent  injuries  from  the  flash  and 
explosion  of  an  electric  trolley  wire.  In  all 
these  cases  and  the  like  cases,  fright  alone 
was  made  the  gravamen  of  the  action,  the 
physical  injuries  charged  resulting  merely 
from  the  fright.  In  no  one  of  these  cases, 
nor  in  any  other  well-adjudicated  case,— 
and  certainly  not  by  the  courts  of  this 
state, — is  it  held  that  where  fright  accom- 
panies or  follows  a  wrongful  physical  in- 
jury, that  it  is  not  an  element  of  damage. 
To  the  contrary,  fright  under  such  circum- 
stances is  but  one  form  of  mental  anguish, 
and  the  mental  anguish  as  a  direct  reason- 
able outcome  of  the  illegal  physical  injuries 
is  always  an  element  of  damage.  Such  is 
the  rule  of  decision  in  this  state,  where  it 
is  held  that  although  mental  suffering  alone 
will  not  support  an  action  for  damages 
(and  of  course  fright  is  but  one  form  of 
mental  suffering),  yet  mental  suffering  and 
mental  anguish  are  an  element  of  damage 
in  aggravation  thereof  when  they  naturally 
ensue  from  the  act  complained  of.  Sloane 
V.  Southern  California  R.  Co.  Ill  Cal.  668, 
32  L.R.A.  193,  44  Pac.  320,  8  Am.  Neg.  Cas. 
76;  Thomas  v.  Gates,  126  CaL  7,  58  Pac. 
315. 

And  so  the  holding  of  all  these  cases 
which  we  have  been  briefly  reviewing  is 
simply  to  the  effect,  as  declared  by  those 
courts,  that  they  have  been  unable  to  find 
anv  decided  case  which  holds  that  mmtal 
suffering  alone,  unattended  by  any  injury 
to  the  person  caused  by  simple,  actionable 
negligence,  can  sustain  an  action,  "and  the 
fact  that  no  such  case  exists,  and  that  no 
elementary  writer  asserts  such  doctrine,  is 
a  strong  argument  against  it."  Wyman  v. 
Leavitt,  71  Me.  227,  36  Am.  Rep.  308. 
While  touching  the  nature  of  the  injuries 
in  the  case  at  bar  it  may  be  added  that  it 
is  very  properly  declared  in  Warren  v.  Bos- 
ton &  M.  R.  Co.  103  Mass.  484,  40  N.  E. 
895,  that  "it  is  a  physical  injury  to  the  per- 
son to  be  thrown  out  of  a  wagon,  or  to  be 
compelled  to  jump  out,  even  although  the 
harm  done  consists  mainly  of  nervous 
shock." 

Appellant's  next  contention  is  that  the 
award  of  $5,000  is  excessive.  The  nature  of 
the  injury  has  been  sufficiently  outlined, 
and  its  character  disposes  of  this  argument 
without  the  need  of  elaboration. 
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Appellant  very  justly  complains  that  in 
this  action  for  the  recovery  of  damages  for 
injuries  occasioned  to  the  wife  the  items  of 
special  damage  have  no  place.  Matthew  v. 
Central  P.  R.  Co.  63  Cal.  450;  Tell  v.  Gib- 
son, G6  Cal.  247,  5  Pac.  223;  Gomez  v. 
Scanlan,  155  Cal.  628,  102  Pac.  12.  These 
minor  items  are  damages  occasioned  to  the 
husband  alone  and  for  which  alone  he  is 
entitled  to  sue.  But  in  this  instance  the 
court  has  segregated  these  items  and  ele- 
ments of  damage,  and  its  total  judgment  of 
$5,160  may  therefore  be  reduced  by  strik- 
ing out  the  special  sums  awarded.  Thus 
modified,  the  judgment  will  remain  in  the 
sum  of  $5)000  damages  for  injuries  sus- 
tained by  plaintiff  Mary  £.  Easton. 

Complaint  is  made  that  the  court  al- 
lowed evidence  that  Mrs.  Easton  suUered 
from  a  second  miscarriage  some  months 
after  the  first  miscarriage  occasioned  by  the 
injury.  The  physician's  testimony  was  to 
the  effect  that  one  miscarriage  by  injury 
and  sliock,  and  in  particular  where  the 
foetus  was  carried  for  a  considerable  period 
of  time  dead  in  the  womb,  would  create  at 
least  a  tendency  to  cause  a  seoond  miscar- 
riage, and  that  in  this  specific  case  he  at- 
tributed the  second  miscarriage  to  the  eon- 
dition  of  Mrs.  Easton  and  her  womb, — a 
condition  caused  by  the  injuries.     It  may 


at  once  be  said  that  this  evidence  is  of 
doubtful  weight,  but  it  was  not  inadmis- 
sible, and  its  weight  was  for  the  jury.  The 
hypothetical  question  as  to  the  effect  that 
shock  and  fright  might  or  would  have  on  a 
pregnant  woman  of  Mrs.  Easton's  age  and 
physical  condition,  even  if  objectionable, 
was  not  of  such  vital  consequence  as  to 
demand  a  reversal  of  the  case. 

Finally  it  is  said  that  the  court  erred 
in  permitting  the  witness  Sterling*  to  an- 
swer the  question  whether  Harper,  who 
was  driving  the  car  at  the  time  of  the 
accident,  was  a  qualified  driver.  It  is  said 
that  the  question  was  immaterial  and  the 
answer  prejudicial.  It  was  clearly  ma- 
terial, it  being  evidence  whether  the  car 
was  under  the  management  of  a  competent 
driver  or  not;  and  while  doubtless  preju- 
dicial in  the  sense  that  it  showed  or  tend- 
ed to  show  that  the  car  was  not  being 
properly  managed,  the  injury  which  it  may 
have  worked  to  defendant's  case  was  entire- 
ly within  the  purview  of  the  law. 

With  a  modification  of  the  damages 
awarded,  as  above  indicated,  from  $5,160 
to  $5,000,  the  judgment  and  order  appealed 
from  are  affirmed. 

We  ooneur:  liorlgan,  J.;  Melvia,  J. 
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As  to  who  is  responsible  for  n^ligence 
of  a  chauffeur  operating  a  leased  or 
demonstrating  car,  see  annotations  to 
Gerretson  v.  Rambler  Garage  Co.  40 
L.R.A.(N.S.)  457;  Meyers  v.  Tri-State 
Automobile  Co.  44  L.R.A.(N.S.)  113; 
Forbes  v.  Reinman,  51  L.R.A.(N.S.)  1164. 

As  to  liability  of  automobile  owner 
for  negligence  of  chauffeur  furnished  by 
third  person,  see  annotations  to  Neff  v. 
Brandeis,  39  L.R.A.(N.S.)  933,  and  Bal- 
rj^mple  v.  Covey  Motor  Car  Co.  48  L.R.A. 
(N.S.)  424. 

As  to  liability  of  owner  upon  the 
ground  of  dangerous  agency,  or  of  negli- 
gence in  intrusting  car  to  incompetent  or 
negligent  person^  for  injuries  inflicted 
while  the  latter  is  operating  the  car  for 
his  own  purposes,  see  annotations  to 
Keubrand  v.  Kraft,  L.RJ1.1915D,  691, 
and  Walker  v.  Klopp,  LuR.A.1916E,  1292. 

As  to  liability  of  owner  for  injuries  by 
automobile  while  being  used  by  a  serv- 
ant or  third  person  for  his  own  business 
or  pleasure,  see  annotation  to  Reilly  v. 
Connable,  Li.R.A.1916A,  954,  and  earlier 
annotation  there  referred  to. 

Notes  on  other  closely  allied  questions 
LR.A.19nA. 


arising  out  of  automobile  accidents  are 
dealt  with  in  notes  referred  to  in  the 
Index  to  L.R.A.  Notes,  under  the  title, 
"Automobiles." 

Easton  v.  United  Trade  SoHOOiii  Coir- 
TRACTiNG  Co.  ante,  394,  appears  to  be  the 
first  case  to  have  considered  the  lia- 
bility of  a  person  conducting  a  school  of 
instruction  in  autoinobile  driving  for  in^ 
juries  inflicted  through  the  incompetence 
of  a  pupil  in  operating  a  car.  It  will  be 
I  noted  that  the  defendant  there  contend- 
ed that  no  privity  existed  between  the 
proprietor  of  the  school  and  the  teacher 
intrusted  with  the  car  which  caused  the 
injury,  or  between  the  proprietor  and 
the  student  who  was  driving;  but  upon 
the  facts  showing  that  the  proprietor 
paid  the  instructor  for  giving  lessons, 
and  that  the  latter  turned  the  manage- 
ment of  the  car  over  to  the  student  prior 
to  the  injury,  the  instructor's  act  in  al- 
lowing the  incompetent  pupil  to  drive 
was  held  to  bind  the  proprietor. 

The  question  of  the  liability  of  one 
who  conducts  a  school  of  this  kind  for 
injuries  inflicted  by  a  machine  during 
instruction  is  closely  allied  to  that  of  the 
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liability  of  a  seller  of  an  automobile 
for  injuries  occurring  while  instruction 
is  being  given  a  purchaser  of  a  car,  whom 
the  seller  has  contracted  to  instruct. 
This  question  has  been  before  the  courts 
for  decision.  In  some  of  these  cases  the 
purchaser  or  his  agent  was  operating 
the  car  at  the  time  an  injury  to  a  third 
person  occurred,  while  in  others  the  per- 
son sent  to  give  instruction  was  driving 
when  -an  injury  resulted  to  occupants  of 
the  car. 

The  question  of  liability  on  the  part 
of  the  seller  or  the  purchaser  in  these 
cases  depends  upon  whether  the  person 
in  charge  of  the  car  at  the  time  of  its 
negligent  operation  was  acting  as  the 
agent  or  servant  of  the  one  sought  to 
be  charged;  and  this  in  turn  depends  on 
the  circumstances  in  each  case. 

In  Holmboe  v.  Morgan  (1914)  69  Or. 
395,  138  Pac.  1084,  where  an  action  was 
brought  against  an  automobile  dealer  and 
one  to  whom  he  had  sold  a  car  under  a 
contract  by  which  he  undertook  to  in- 
struct the  purchaser  in  its  operation,  to 
recover  for  an  injury  which  occurred 
while  the  purchaser  was  operating  the 
car  under  the  instruction  of  an  employee 
of  the  dealer,  the  court  refused  to  dis- 
turb the  finding  of  the  jury  that  the  deal- 
er was  liable  for  the  injury,  and  that 
there  was  no  joint  liability,  and  said: 
'^Although  the  defendant  Howard  [the 
dealer]  contends  that  Robinson  [the  em- 
ployee requested  Morgan  [the  pur- 
chaser to  let  him  [Robinson]  drive  the 
car  when  they  came  to  the  crowded 
streets  of  the  city,  that  did  not  relieve 
Robinson  of  the  control  of  the  machine; 
he  was  in  charge  of  the  car  and  was  to 
instruct  Morgan  as  to  running  it,  and  if 
he  thought  they  were  in  a  locality  where 
the  car  should  be  in  the  hands  of  an 
expert,  he  should  have  taken  control." 

In  Hammons  v.  Setzer  (1913)  72  Waah. 
550,  130  Pac.  1141,  where  the  proprietor 
of  a  store  agreed  with  an  automobile 
agent  that  a  truck  and  driver  might  be 
sent  to  the  store  to  make  deliveries  as  a 
test  of  the  merits  of  an  automobile  for 
this  purpose,  and  the  man  sent  with  the 
truck  by  the  agent  was  instructed  by 
the  storekeeper  to  show  one  of  his  em- 
ployees, who  was  to  accompany  him  on  a 
delivery  trip,  how  to  run  the  machine, 
and  show  him  all  about  it,  as  he  was  the 
one  who  would  operate  it  i{  it  was  pur- 
chased, it  was  held,  in  an  action  to  re- 
cover for  an  injury  which  occurred  while 
the  truck  was  being  operated  by  the 
storekeeper's  employee  on  the  return 
trip,  that  the  question  of  the  employee's 

agency  for  the  storekeeper  in  operating 
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the  truck  was  for  the  jury,  although  the 
person  sent  by  the  agent  stated  that  the 
storekeeper  did  not  instruct  him  to  let 
the  employee  run  the  car. 

In  Wooding  v.  Thom  (1911)  148  App. 
Div.  21,  132  N.  Y.  Supp.  50,  afl&rmed  in 
(1913)  209  N.  Y.  683,  103  N.  E.  1135, 
where  the  owner  of  an  automobile  sent 
his  chauffeur  with  the  car  to  demon- 
strate it,  and  he  permitted  an  employee 
of  a  prospective  purchaser  to  drive  it, 
and  an  injury  occurred  while  the  em- 
ployee was  driving,  the  owner  was  held 
liable,  since  the  act  of  the  chauffeur  in 
permitting  the  employee  to  drive  was  one 
performed  in  the  furtherance  of  his  em- 
ployment. 

As  before  stated,  in  some  cases  the 
question  of  the  seller's  liability  for  an 
injury  to  the  purchaser  while  the  car 
was  being  operated  by  the  instructor 
furnished  has  been  considered. 

It  has  been  held  that  the  fact  that  the 
title  to  an  automobile  which  has  been 
sold  under  an  agreement  to  furnish  in- 
structions to  the  purchaser  has  passed  to 
the  latter  will  not  relieve  the  seller  from 
liability  for  the  negligence  of  the  in- 
structor which  results  in  an  injury  to 
the  purchaser,  since  the  master  is  liable 
for  the  tortious  acts  of  his  servant,  done 
while  in  the  master's  service,  or  in  the 
discharge  of  his  employment.  Buiok 
Automobile  Co.  v.  Weaver  (1914)  —  Tex. 
Civ.  App.  — ,  163  S.  W.  594.  In  this 
case,  a  special  plea  by  defendant,  alleg- 
ing "that  the  accident  occurred  while 
.  .  .  [the  instructor]  was  testing  the 
speed  of  the  car  at  the  request  and  under 
the  directions  of  appellee,"  though 
called  by  the  pleader  a  plea  of  assumed 
risk,  was  held  to  constitute  in  law  a  plea 
of  contributory  negligence,  there  being 
no  relation  of  master  and  servant  or 
contractual  relation  between  the  parties; 
and  as  the  evidence  tended  to  sustain  the 
plea,  it  was  held  that  the  court  properly 
charged  the  principle  as  to  contributory 
negligence  rather  than  that  as  to  as- 
sumed risk. 

The  agreement  in  this  case  was  mere- 
ly that  the  seller  should  furnish  an 
operator  to  teach  the  purchaser  how  to 
operate  and  control  the  automobile; 
there  was  no  agreement  as  to  the  period 
of  time  the  instructions  should  cover, 
and  it  was  held  that  the  presumption 
was  that  the  instruction  should  continue 
for  a  reasonable  time,  in  view  of  the 
difficulty  or  ease  with  which  a  person 
of  ordinary  intelligence  could  learn  to 
operate  an  automobile. 

It  was  also  held  that  a  direction  by 
the  seller  to  the  person  who  was  to  give 
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rthe  instruetions,  to  instruct  tiie  pur^ 
-chaser  in  the  operation  of  the  machine 
'On  the  way  to  his  home,  and  to  return 
the  same  day,  was  a  private  instruction 
by  which  the  purchaser  could  not  be 
bound,  where  it  was  not  communicated 
to  him« 

And  in  this  case,  where  the  agency 
was  not  denied  by  the  seller,  evidence 
that,  after  reaching  the  purchaser's 
home,  the  instructor  who  had  been  sent 
by  the  seller,  in  answer  to  a  question 
whether  he  wanted  to  return  that  night, 
stated  that  he  did  not,  but  that  he  had 
been  sent  there  to  instruct  the  purchaser 
to  operate  the  car,  and  intended  to  re- 
main tmtil  he  taught  him,  and  that  he 
iiad  the  seller's  consent  to  do  so,  was 
lield  not  inadmissible  on  the  ground  that 
it  tended  to  prove  agency  by  the  declara- 
tions of  the  agent,  but  was  held  ad- 
missible as  tending  to  establish  the  clainr 
that  the  purchaser  was  to  be  taught  to 
operate  the  machine,  and  that  the  mat- 


ter of  time  was  not  agreed  upon  between 
the  parties,  or  considered  by  them. 

In  Bumham  v.  Central  Automobile 
Bxch.  (1907)  —  E.  L  — ,  67  Atl.  429, 
where  the  purchaser  of  an  automobile 
claimed  to  have  received  an  injury  while 
riding  with  a  chauffeur  furnished  by  the 
seller  under  his  contract  to  teach  the 
purchaser  to  operate  it,  while  it  was  be- 
ing driven  by  the  chauffeur  for  the  pur- 
pose of  testing  it,  the  couct  held  that 
the  contract  fairly  included  the  adjust- 
ment and  testing  of  the  machine  until 
the  lessons  were  completed,  and  refused 
to  disturb  a  verdict  against  the  seller, 
although  the  latter  claimed  that  the  ac- 
cident was  caused  by  a  break  in  the 
machinery,  due  to  the  purchaser's  prev- 
ious reckless  operation  of  the  machine, 
and  not  to  the  chauffeur's  negligence, 
the  question  of  liability  having  been 
properly  submitted  to  the  jury. 

J,  T.  W. 
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BESSIE  HIBBARD,  by  Next  Friend, 

V. 

CITY  OF  WICHITA,  Appt. 

(—  Kan.  — ,  169  Pac.  399.) 

Municipal  corporation  —  injury  in  park 
—  liability. 

The  maintenance  of  a  soSlogieal  garden 
in  a  public  park  by  a  city  is  a  "govern- 
mental  iunotion,"  and  the  city  is  not  liable 
in  damages  for  in  juries  inflicted  on  visitors 
bj  animals  through  the  negligence  of  the 
city  officers  or  agents  In  not  properly  con- 
fining the  animals. 

For    other    caseSf    see    Municipal    Corpora- 
tions, II,  g,  2,  in  Dig,  1-52  N.  8. 

(West,  J,,  dissents.) 

(Jufy  8,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Sedgwick 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  injuries 
inflicted  on  plaintiff  by  an  animal  in  de- 
fendant's park.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Headnote  by  Marshall,  J. 

Note. -—The  liability  of  municipal  cor- 
porations for  injury  from  unsafe  conditions 
in  public  parks  or  public  grounds  other 
than  streets  is  considered  in  the  notes  to 
Bisbing  v.  Asbury  Park,  33  L.R.A.(N.S.) 
523,  and  Bernstein  v.  Milwaukee,  L.R.A. 
1916C,  435;  and  see  also  later  cases,  Naeh- 
L.R.A.1917A. 


Messrs.  James  A.  Conley  and  Earl 
Blake,  for  appellant: 

Defendant  was  in  the  exercise  of  govern- 
mental power  in  the  establishment  and 
maintenance  of  Central  Riverside  park  and 
the  soologicai  collection  therein,  and  is  not 
liable  to  private  action  on  account  of  in- 
juries resulting  from  the  wrongful  or  neg- 
ligent acts  of  its  officers,  employees,  or 
servants  in  connection  therewith. 

McQuillin,  Mun.  Corp.  $  6394;  Edson 
V.  Olathe,  82  Kan.  4,  36  L.R.A.(N.S.)  865, 
107  Pac.  539,  81  Kan.  328,  36  L.R.A.{N.S.) 
861,  105  Pac.  521;  La  Clef  v.  Concordia, 
41  Kan.  323,  13  Am.  St.  Rep.  285,  21  Pac. 
272;  Veraguth  v.  Denver,  19  Colo.  App. 
473,  76  Pac.  539;  Denver  v.  Davis,  37 
Colo.  870,  6  L.R.A.(N.S.)  1013,  119  Am. 
St.  Rep.  293,  86  Pac.  1027,  11  Ann.  Cas. 
187,  20  Am.  Neg.  Rep.  498;  Maxmilian  v. 
New  York,  62  N.  Y.  160,  20  Am.  Rep.  468; 
Liermann  ▼.  Milwaukee,  132  Wis.  628,  18 
L.R.A.(N.8.)  268,  113  N.  W.  65;  lAW. 
Mun.  Corp.  5th  ed.  §  1646;  Bailey  v.  New 
York,  3  Hill,  531,  38  Am.  Dec.  669;  Hill 
V.  Boston,  122  Mass.  344,  23  Am.  Rep.  332; 
Tindley  v.  Salem,  137  Mass.  171,  60  Am. 
Rep.  289;  Bisbing  v.  Asbury  Park,  80  N. 
J.  L.  416,  33  L.Rj^.(N.S.)  '523,  78  Atl. 
196;    Hartford   v.   Maslen,   76    Conn.    599, 

ville  V.  Burns,  L.R.A.1916D,  1108,  Aekeret 
V.  Minneapolis,  L.R.A.1915D,  1111. 

Generally  as  to  liability  for  injury  by 
animals  ferse  naturue,  see  notes  to  Hays  v. 
Miller,  11  L.R.A.(N.8.)  748;  Molloy  v. 
Starin,  36  L.R.A.(N.S.)  445;  and  Phillips 
v.  Garner,  52  L.R.A.(N.S.)  377. 
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57  All.  740 ;  Wulf  v.  Kansas  City,  77  Kan. 
373,  94  Pac-  207;  Harper  v,  Topeka,  92 
Kan.  11,  61  L.R.A.(N.S,)  1032,  139  Pac. 
1018;  Blakeman  v.  Wichita,  93  Kan.  444, 
L.R.A.1915C,  678,  144  Pac.  816. 

Messrs.  Benjamin  F.  Hegler,  Claude 
C.  Stanley,  and  Fred  Stanley,  for  ap- 
pellee: 

Even  though  it  be  admitted,  for  the  sake 
of  the  argument,  that  the  city,  in  the  main- 
tenance of  Us  park,  was  in  the  exercise  of 
a  governmental  function,  the  duty  to  keep 
that  park  safe  for  the  public  was  a  minis- 
terial one. 

28  Cyc.  1260;  Bowden  v.  Kansas  City, 
69  Kan.  687,  77  Pac.  678,  16  L.R.A.  181, 
105  Am.  St.  Rep.  187,  1  Ann.  Cae.  956,  16 
Am.  Neg.  Rep.  339;  Parker  v.  Cushman, 
117  C.  C.  A.  71,  196  Fed.  715,  3  N.  C.  C 
A.  92;  Jackson  v.  Baker,  24  App.  D.  C. 
100;  Hayes  v.  Miller,  160  Ala.  621,  11 
L.R.A.(N.S.)  748,  124  Am.  St.  Rep.  93,  43 
Sa  818;  Shaw  v.  McCreary,  19  Ont.  Rep. 
39;  Roman  v.  Leavenworth,  90  Kan.  379, 
133  Pac.  651;  Schwalk  v.  Louisville  (Co- 
lumbia Finance  &  T.  Co.  v.  Louisville)  135 
Ky.  670,  26  LJl.A.(N.S.)  97,  122  S.  W. 
860,  3  N.  C.  C.  A.  37 ;  Johnson  v.  Chicago, 
174  111.  App.  414,  268  111.  494,  46  L.R.A. 
(K.S.)  1167,  101  N.  E.  960,  Ann.  Cas. 
1914B,  339,  4  N.  C.  C.  A.  40;  Gibson  v. 
Huntington,  38  W.  Va.  177,  22  L.R.A.  661, 
45  Am.  St.  Rep.  853,  18  S.  E,  447. 

Defendant  was  liable  for  the  injury  to 
plaintiff. 

Moulton  V.  Scarborough,  71  Me.  267,  36 
Am.  Rep.  308. 

« 

Marshall,  J.,  delivered  the  opinion  of  the 
court: 

In  this  action  the  plaintiff  seeks  to  re- 
cover damages  for  an  injury  sustained  by 
being  bitten  by  a  coyote  in  the  defendant's 
park.  The  plaintiff  recovered  judgment. 
The  defendant  appeals. 

The  defendant  maintained  a  public  park 
in  which  were  located  a  number  of  build- 
ings where  wild  animals  were  kept.  Three 
coyotes  were  there  confined  in  a  cage  eon- 
structed  of  heavy  wire  of  2-inch  mesh, 
built  upon  a  cement  foundation^  about  2 
feet  from  the  ground.  Mrs.  Hibbard, 
mother  of  the  plaintiff,  drove  to  this  park 
with  a  neighbor,  and  upon  her  arrival  there 
proceeded  to  prepare  a  lunch,  permitting 
the  plaintiff,  a  child  of  four  years,  and  an 
eleven-year-old  daughter,  together  with  an 
eleven-year-old  boy  of  the  neighbor,  to 
wander  over  the  park  and  to  the  animal 
cages,  some  200  or  300  feet  away.  After 
the  children  had  gone  into  the  zo()Iogical 
part  of  the  park,  the  plaintiff  wandered 
away  from  her  sister  and  the  neighbor  boy, 
L.R.A.1917A. 


I  and,  with  a  man  by  the  name  of  Tully 
i  Myers  and  his  children,  one  in  his  arms, 
I  went  up  to  the  cage  containing  the  coyotes. 
While  watching  these  animals,  and  while 
Mr.  Myers  was  adjusting  the  hat  of  the 
child  in  his  arms,  the  plaintiff  approached 
the  cage  and  put  her  hand  and  arm  on 
the  wires  of  the  cage.  Her  hand  and  arm 
were  seized  by  one  of  the  coyotes  and 
scratched  and  bitten.  One  large  wound  on 
the  forearm  and  numerous  small  ones  were 
made  by  the  claws  and  teeth  of  tiie  coyote. 
Claim  was  filed  against  the  city  within 
four  months  and  action  brought,  resulting 
in  a  judgment  against  the  city  for  $500. 

The  city  sets  up  contributory  negligence 
on  the  part  of  the  plaintiff,  of  her  parents, 
and  of  Mr.  Myers;  and  contends  that  in 
the  maintenance  of  the  park  and  zoo  it 
was  acting  in  the  exercise  of  a  purely  gov- 
ernmental function,  and  is  not  liable  for 
the  negligence  of  those  in  charge  of  the 
animals. 

The  question  that  determines  the  judg- 
ment that  must  be  rendered  in  this  case  is. 
Was  the  city  acting  in  the  exercise  of  a 
purely  governmental  funotion  and  therefore 
not  liable  for  the  negligence  of  any  of  its 
officers  or  agents  in  the  care  and  main- 
tenance of  the  park  and  zoological  garden? 
In  Harper  v.  Topeka,  92  Kan.  11,  51 
L.R.A.(N.S.)  1032,  139  Pac.  1018,  it  is 
said  that  "the  maintenance  of  a  park  by  a 
city  for  the  sole  benefit  of  the  public,  and 
not  for  any  profit  or  benefit  to  the  munici- 
pal corporation,  is  a  governmental  or  pub- 
Uc  function."    Syl.  ^  1. 

Zoological  gardens  are  commonly  main- 
tained in  parks  as  a  part  thereof,  under  the 
same  authority,  and  for  the  same  reasons 
that  parks  are  maintained.  The  same  lia- 
bility should  attach  to  keeping  a  zoological 
garden  as  attaches  to  the  maintenance  of 
a  park.  No  profit  is  ordinarily  received 
from  such  gardens.  In  the  present  case  it 
does  not  appear  that  the  defendant  city 
received  any  profit  whatever  from  its 
zoological  garden.  It  was  kept  for  the 
pleasure  and  education  of  the  entire  public. 
Is  the  city  liable  for  negligence  in  the 
manner  in  which  the  coyotes  were  confined 
and  kept?  In  Freeman  v.  Chanute,  63 
Kan.  673,  677,  66  Pac.  647,  is  found  a  quo- 
tation from  Throop  on  Public  Officers,  as 
follows:  *'With  respect  to  cities  and  other 
municipal  corporations,  the  general  rule  is 
that  the  body  is  liable  for  the  acts  or  omis- 
sions of  its  officers  in  the  lawful  discharge 
of  a  corporate  duty,  imposed  by  law  upon 
the  body  itself;  but  not  where  the  act  is 
for  the  general  public  interest,  or  where 
the  statute  specifically  imposes  the  duty 
upon  the  officer."    Section  551,  p.  623. 
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In  Harper  v.  Topeka,  eupra,  this  court 
said:  "Ordinarily,  cities  and  other  munici- 
pal corporations  ^in  the  exercise  of  their 
governmental  functions  are  not  liable  in 
damages  for  any  neglect,  or  even  wrong- 
doing, of  their  officers  in  the  discharge  of 
such  duties,  unless  such  liability  is  express- 
ly imposed  upon  them  by  law."  92  Kan. 
13. 

Bee  also  the  oases  there  cited. 

In  Butler  v.  Kansas  City,  97  Kan.  239, 
L.R.A.1916D,  620,  155  Pac.  12,  we  declared: 
*'It  is  a  generals  rule  that  the  govern- 
mental agencies  of  the  state  are  not  liable 
in  an  action  of  tort  for  either  nonfeasance 
or  misfeasance."    97  Kan.  241. 

This  rule  has  been  applied  in  actions  for 
false  imprisonment  by  city  officers  (Peters 
V.  Lindsborg,  40  Kan.  654,  20  Pac.  490; 
Caldwell  v.  Prunelle,  &7  Kan.  511,  46  Pac. 
949 ) ;  and  in  actions  for  damages  sus- 
tained by  reason  of  the  defective  condition 
of  the  prison  in  which  the  person  injured 
was  confined,  or  by  reason  of  the  negli- 
gence of  the  officers  in  charge  of  the  prison 
(La  Clef  V.  Concordia,  41  Kan.  323,  ]3 
Am.  St.  Rep.  285,  21  Pac.  272;  New  Kiowa 
V.  Craven,  46  Kan.  114,  26  Pac.  426).  In 
Hamper  v.  Topeka,  supra,  this  court  held 
a  city  not  liable  for  the  death  of  a  boy 
drowned  by  breaking  through  the  ice  while 
skating  on  a  pond  in  a  park.  The  city 
stationed  no  watchman  and  did  nothing  to 
prevent  children  from  going  on  the  ice  at 
any  time.  In  Butler  v.  Kansas  City,  supra, 
the  city  was  held  not  liable  for  injuries 
sustained  by  an  inmate  of  a  pesthouse  by 
a  splinter  from  the  floor  penetrating  his 
foot  while  he  was  walking  from  his  bed  to 
a  stove  to  make  a  iire.  In  that  case  it  was 
admitted  by  demurrer  that  the  city  was 
negligent  in  maintaining  the  floor  of  the 
room  in  a  defective  and  dangerous  condi- 
tion. 

Following  these  authorities,  there  is  but 
one  conclusion  to  be  reached  in  the  present 
case,  and  that  is  that  the  defendant  was 
acting  in  a  governmental  capacity,  and 
that  it  is  not  liable  for  the  negligence  of 
its  officers  or  agents  in  confining  the 
animals  in  the  zoo. 

Bowden  v.  Kansas  City,  69  Kan.  687,  66 
LJR.A.  181,  105  Am.  St.' Rep.  187,  77  Pac. 
573,  1  Ann.  Cas.  955,  16  Am.  Xeg.  Rep. 
339,  is  cited  in  support  of  the  contention 
of  the  plaintiff.  In  Harper  v.  Topeka, 
supra,  this  court  said  that  the  real  princi- 
ple involved  in  Bowden  v.  Kansas  City, 
supra,  was  the  relation  of  employer  and 
employee.  There  is  no  relation  of  employer 
and  employee  in  the  present  case. 

A  number  of  states  follow  a  principle 
contrary  to  the  one  that  has  been  followed 
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in  this  state,  so  far  as  negligence  in  the 
maintenance  of  parks  is  concerned;  while 
a  number  of  other  states  adhere  to  the  rule 
declared  in  this  state.  A  collation  of  these 
authorities  at  this  time  will  not  serve  any 
good  purpose.  The  rule  herein  announced 
is  flrmly  fixed  in  our  jurisprudence  and 
must  be  followed  unless  distinctly  over- 
ruled. 

There  seems  to  be  an  inconsistency  be- 
tween the  rule  we  now  declare  and  that 
holding  cities  liable  for  negligence  in  the 
maintenance  of  its  streets.  In  Harper  v. 
Topeka,  supra,  after  stating  that  cities  in 
the  exercise  of  their  governmental  func- 
tions are  not  liable  fer  any  select  or 
wrongdoing  of  their  officers  in  tlie  dis- 
charge of  such  duties,  unless  such  liabil- 
ity is  expressly  imposed  by  law,  this  court 
said:  ''An  exception  to  the  rule  has  been 
made  which  holds  cities  liable  for  damages 
resulting  from  defects  in  their  highways." 
d2  Kan.  13. 

McQuillin  on  Mvnioipal  Corporations, 
vol.  6,  §  2720,  page  5590,  discussing  the 
liability  of  cities  for  negligence  in  the 
maintenance  of  streets  and  sidewalks,  says: 
"This  rule  is  said  to  be  founded  upon 
an  'illogkial  exception'  to  the  general  rule 
of  the  common  law,  prohibiting  actions 
against  municipalities  for  negligence  in 
the  discharge  of  duties  imposed  upon  them 
for  the  sole  benefit  of  the  public,  and  from 
which  they  derive  no  compensation  or  bene- 
fit in  their  corporate  capacity." 

The  defendant  city  is  not  liable.  The 
judgment  is  reversed,  and  the  trial  court  is 
directed  to  enter  judgment  for  the  defend- 
ant. 

Johnston,  Ch.  J.,  and  Burcti,  Mason, 
Porter,  and  Dawson,  J  J.,  concur. 

\rest,  J.,  dissenting; 

The  coyote  cage  was  a  most  malignant 
and  excuselees  attractive  nuisance.  While 
the  maintenance  of  a  public  park  may  be 
a  governmental  function,  still,  as  we  said 
in  Murphy  v.  Fairmount  Twp.  89  Kan. 
760,  765,  133  Pac.  169,  quoting  from  the 
Iowa  supreme  court:  "Ttte  creation  and 
maintenance  of  a  nuisance  is  very  clearly 
not  a  governmental  function,  and  the  au- 
thorities are  practically  of  one  voice  on 
the  subject." 

Tlie  maintenance  of  a  public  park  does 
not  imply  and  should  not  include  the  pro- 
Wsion  of  man-eating  specimens  of  zodlogy 
to  dine  upon  the  children  of  those  who 
visit  such  park.  The  foregoing  opinion  is 
in  conflict  with  Kansas  City  v.  Siese,  71 
Kan.  283,  80  Pac.  626;  that  portion  of  the 
opinion  in  Harper  v.  Topeka,  92  Kan.  11, 
51  L.R.A.(N.S,)  1032,  139  Pac.  1018,  found 
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on   page    14;    the   doctrine  of    Murphy   ▼. ;  95  Kan.  613,  148  Pac.  746.    I  am  entirely 
Fairmount    Twp.    89    Kan.    760,    133    Pac.    aatisfied  with  these  decisions,  and  do  not 


169;  Roman  v.  Leavenworth,  90  Kan.  379, 
133  Pac.  551;  and  Roman  v.  Leavenworth, 


believe  they  should   be  overturned  or  da- 
parted  from. 


LOUISIANA  SUPREMG  COURT. 

LOUISIANA  RAILWAY  &  NAVIGATION 
COMPANY,  Appt., 

V. 

BATON  ROUGE  BRICKYARD. 

(136  La.  833,  67  So.  922.) 

DamaffeB  —  eminent     domain  —  proB- 
pective  Talne. 

In  expropriating  property  in  a  portion  of 
a  city  which  is  not  built  up,  and  through 
which  the  streets  have  not  been  opened  or 
dedicated,  the  valuation  will  be  based  upon 
the  value  of  the  property  at  the  time  of 
taking,  and  not  upon  a  purely  speculative 
valuation  based  upon  the  prospective  value 
of  town  lots  for  residential  purposes.  If 
the  property  expropriated  was  in  a  resi- 
dential section,  or  in  close  proximity  to  one, 
a  different  rule  would  be  applied,  although 
the  property  itself  was  not  actually  im- 
proved. 
For  other  cases,  see  Damages,  Hi.  I,  2,  in 

Dig.  1-^2  N.  fif. 

(February  8,  1916.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Judicial  District  Court  for  the 
Parish  of  East  Baton  Rouge  in  its  favor, 
and  from  the  amount  of  the  appraisal  fixed 
by  the  jury,  in  a  proceeding  to  condemn 
certain  lands  belonging  to  defendant  to  be 
used  by  plaintiff  as  a  right  of  way.  Modi- 
fied and  affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Wise,  Randolph,  Rendall  A 
Freyer,  and  Laycock  St  Beale  for  appel- 
lant. 

Messrs.  Taylor  A  Porter,  for  appellee: 

Defendant  is  entitled  to  share  upon  the 
same  terms  as  the  other  adjacent  landown- 
ers, and  hence,  when  its  property  is  taken, 
in  order  that  such  benefits  may  result,  it  is 
entitled  to  be  compensated  for  the  loss 
which  it  sustains,  undiminished  by  any  de- 
duction on  account  of  the  benefit  which  it 
shares  of  right  as  a  member  of  the  com- 
munity and  in  common  with  the  other  mem- 
bers. 

Lewis,  Em.  Dom.  f  479;  Orleans  &  J. 
R.  Co.  V.  Jefferson  k  L.  P.  R.  Co.  61  La. 

Headnote  by  Sommicbville,  J. 


Note.  —  For  prospective  value  of  property 
as  element  of  compensation  in  eminent  do- 
main,  see   annotation   following  thia  case, 
post,  405. 
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Ann.  1605,  26  So.  278;  Opelousas,  G.  k  N. 
E.  R.  Co.  V.  Bradford,  118  La.  506,  43  So. 
79;  Yazoo  k  M.  Valley  R.  Co.  v.  Teissier, 
134  La.  958,  64  So.  866;  United  States  v. 
Chandler-Dunbar  Water  Power  Co.  229  CJ. 
S.  53,  80,  57  L.  ed.  1063,  1082,  33  Sup.  Ct. 
Rep.  661;  Yazoo  k  M.' Valley  R.  Co.  v. 
Longview  Sugar  Co.  135  La.  542,  65  So. 
638;  2  Dill.  Mun.  Corp.  617;  Shreveport 
Traction  Co.  v.  Svara,  133  La.  900,  63  So. 
396. 

SommerviUey  J.,  delivered  the  opinion 
of  the  court: 

Plaintiff  appeals  from  a  judgment  in  its 
favor,  and  complains  of  the  appraisal  fixed 
by  the  jury  on  certain  land  sought  to  be 
expropriated  by  it  in  this  proceeding.  De- 
fendant moves  to  dismiss  the  appeal,  as  it 
was  not  made  returnable  to,  and  was  not 
filed  in,  this  court  within  fifteen  days,  as 
is  directed  shall  be  done  in  §  1490,  Rev. 
Stat.  The  trial  judge  erroneously  made  the 
appeal  returnable  under  Act  106  of  1908« 
p.  163,  which  is  the  general  statute  with 
reference  to  appeals  to  the  supreme  court. 
That  act  does  not  repeal  special  statutes, 
or  statutes  fixing  return  days  with  refer- 
ence to  special  matters.  Kerlin  v.  Bryce- 
land  Lumber  Co.  134  La.  463,  64  So.  289. 
But  appellant  does  not  appear  to  have  been 
responsible  for  the  error,  and  the  appeal 
will  not  therefore  be  dismissed. 

In  the  case  of  Ross  v.  Naff,  130  La.  590, 
58  So.  348,  this  court  says:  "The  facts  that 
the  appellant  made  his  application,  and 
that  the  court  made  the  order  for  the  ap- 
peal, under  a  misapprehension  of  the  law 
governing  the  matter,  cannot  operate  to 
deprive  the  appellant  of  a  right  conferred 
on  him  by  the  Constitution  and  regulated 
by  other  statutes  than  that  contemplated 
by  him  and  the  court."  Chaffe  v.  Heyner, 
31  La.  Ann.  594;  Elder  v.  New  Orleans, 
31  La.  Ann.  500;  State  v.  Dellwood,  33  La. 
Ann.  1229;  State  v.  Balize,  38  La.  Ann. 
542;  State  v.  Phelps,  132  La.  399,  61  So. 
415. 

Motion  to  dismiss  appeal  is  denied. 

Tliis  proceeding,  brought  by  the  Louisiana 
Railway  k  Navigation  Company  against  the 
Baton  Rouge  Brickyard,  is  for  the  purpose 
of  acquiring  a  strip  of  ground  25  feet  wide 
through  the  property  of  defendant,  to  be 
used  by  it  as  a  part  of  its  branch  or  belt 
line  of  railroad  through  and  around  the 
city  of  Baton  Rouge.    The  property  sought 
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to  be  expropriated  runs  across  the  north- 
eastern portion  of  defendant's  property 
situated  in  the  city  of  Baton  Rouge,  and 
comprises  ^Hoo   ^^  ^^   ^^^^  ^   superficial 


Defendant  acquiesces  in  the  demand  for 
expropriation,  but  claims  from  the  plain- 
tiff, for  the  value  of  the  property  taken  and 
for  damages,  $13,300.  Defendant  alleges 
that  the  chief  value  of  the  property  sought 
to  be  expropriated  is  for  residence  pur- 
poses; that  the  25 -foot  strip  of  land  herein 
sought  to  be  taken  'from  the  defendant  cuts 
or  crosses  the  equivalent  of  eight  city  lots; 
that  in  the  construction  of  the  proposed 
branch  line  of  railroad  plaintiff  proposes 
to  and  will  make  a  4-foot  cut  across  de- 
fendant's said  lots;  that  said  lots  are  well 
and  truly  worth  the  sum  and  price  of 
$1,200  each,  or  $9,600,  for  which  damage 
petitioner  is  responsible;  that  in  order  to 
be  reasonably  sale  from  fire  and  to  secure 
a  reasonable  rate  on  fire  insurance,  defend- 
ant's brick  sheds  will  have  to  be  cut  off  to 
a  point  25  feet  from  the  south  line  of  plain- 
tiff's proposed  branch  road,  and  they  will 
have  to  be  covered  with  fireproof  roofing, 
all  at  a- cost  of  $2,000;  that  the  building 
of  said  proposed  branch  road,  and  the 
making  of  said  4-foot  cut,  will  inclose,  cut 
off,  and  shut  in  a  triangular  piece  of  land 
belonging  to  defendant,  and  comprising 
three  full  city  lots,  two  of  which  are  worth 
$1,200  each,  and  one  of  which  is  worth 
$1,000;  and  that  it  will  be  damaged  to  the 
extent  of  $1,700.  There  was  judgment  in 
favor  of  plaintiff  condemning  the  property, 
and  condemning  plaintiff  to  pay  $6,000  for 
the  property  expropriated. 

Plaintiff  company  obtained  from  the  city 
council  of  Baton  Rouge  a  franchise  for  a 
belt  line  in  that  city;  and,  in  furtherance 
of  the  exercise  of  that  franchise,  it  seeks 

to  expropriate  '^oo  o^  ^^  ^^^^  ^^  ^^^^  ^ 
longing  to  defendant,  upon  which  to  lay  its 
tracks.  It  is  proposed  to  extend  these 
tracks  through  defendant's  property,  which 
would  virtually  destroy  three  squares,  if 
the  plot  of  ground  was  divided  into  squares. 
The  tracks  would  cut  off  small  triangular 
corners  of  four  other  supposed  squares, 
which  damage  would  be  more  than  com* 
pensated  by  the  triangular  pieces  remaining 
of  the  three  squares  first  mentioned.  The 
triangular  piece  of  land  which  defendant 
says  equals  three  city  lots,  and  for  which 
it  claims  $1,700,  is  small,  and  it  is  located 
on  a  drainage  canal.  It  hardly  contains 
one  lot;  and  it  is  of  very  little  value  if 
segregated  from  the  other  portions  of 
ground  belonging  to  defendant. 

The  court  is  uniformly  guided  by  the 
finding  of  the  jury  of  freeholders  of  the 
vicinage  where  the  property  is  located 
L.R.A.1917A. 


which  is  to  be  expropriated,  in  fixing  the 
value  of  expropriated  property  and  the 
damages  resulting  to  the  property  holder 
from  the  improvement.  But  when  the  ver- 
dict is  manifestly  excessive,  as  it  is  in  this 
case,  it  becomes  necessary  to  amend  it.  The 
jury  has  here  condemned  plaintiff  to  pay 
about  $6,000  for  less  than  one  third  of  an 
acre  located  in  the  southwestern  limits  of 
the  city  of  Baton  Rouge,  according  to  a 
city  survey  made  in  1910.  This  is  at  the 
rate  of  $18,000  an  acre,  which  is  an  im- 
possible price.  The  evidence  shows  that  the 
property  is  high,  and  if  streets  were  cut 
through  it,  it  would  be  suitable  for  small 
and  unpretentious  dwellings,  but  that  it  is 
now  used  for  a  mercantile  purpose,  a  brick- 
yard, and  that  it  lies  between  a  drainage 
canal  and  the  tracks  of  the  Yazoo  &  Missis- 
sippi Valley  Railroad.  Streets  of  the  city 
have  not  been  extended  through  the  prop- 
erty, or  even  dedicated;  and  it  may  be  long 
before  the  property  so  shut  in  may  be  used 
for  any  other  purpose  than  the  one  it  is 
now  used  for. 

In  the  case  of  Yazoo  &  M.  Valley  R.  Co. 
V.  LoDgview  Sugar  Co.  135  La.  542,  65  So. 
638,  we  quote  from  2  Dillon  on  Municipal 
Corporations,  p.  617,  as  follows:  "In  an  ex- 
propriation suit  for  railroad  purposes,  the 
market  value  of  property  taken,  viewed 
both  with  reference  to  its  use  at  the  time 
and  with  reference  to  the  usage  to  which 
it  is  plainly  adaptable,  will  be  considered  in 
fixing  the  value  of  the  land." 

And  in  the  case  of  Yazoo  ft  M.  Valley 
R.  Co.  V.  Teissier,  134  La.  958,  64  So.  806, 
we  quote  from  United  States  v.  Cfaandler- 
Dunbar  Water  Power  Co.  229  U.  S.  53,  57 
L.  ed.  1063,  33  Sup.  Ct.  Rep.  667,  as  fol- 
lows: ^'A  'strategic  value'  might  be  realized 
by  a  price  fixed  by  the  necessities  of  one 
person  buying  from  another,  free  to  sell  or 
refuse  ae  the  price  suited.  But  in  a  condem- 
nation proceeding  the  value  of  the  property 
to  the  government  for  its  particular  use  is 
not  a  criterion.  The  owner  must  be  com- 
pensated for  what  has  been  taken  from  him, 
but  this  is  done  when  he  is  paid  its  fair 
market  value  for  all  available  uses  and  pur- 
poses." 

To  the  same  effect  are  decisions  in  Or- 
leans &  J.  R.  Co.  V.  Jefferson  A  L.  P.  R. 
Co.  51  La.  Ann.  1605,  26  So.  278;  Opelou- 
sas,  G.  ft  N.  £.  R.  Co.  v.  Bradford,  118 
La.  506,  43  So.  79.  See  also  Lewis,  Em. 
Dom.  ff  478  and  479.  The  testimony  as 
to  the  value  of  lots  in  the  section  of  the 
city  where  defendant's  property  is  located 
is  as  contradictory  as  is  usual  in  such 
cases.  And  this  testimony  is  of  little 
assistance  to  the  court,  for  the  reason  that 
the  proposition  submitted  in  the  cause  is 
the   value   of  a   strip   of   ground   running 
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through  14  acres  of  land  belonging  to  de- 
fendant, which  is  not  subdivided  into  lots 
or  squares,  and  where  there  are  no  streets 
laid  out  or  dedicated.  The  paper  sketch 
submitted  by  defendant  will  doubtless  not 
be  followed  if  it  should  dedicate  streets 
through  its  grounds,  in  view  of  the  rail- 
road tracks  which  will  have  been  located 
by  plaintiff  at  that  time.  And  should 
defendant  abandon  its  brlckmaking  busi- 
ness and  offer  city  lots  for  sale,  it  will 
not  offer  them  according  to  its  present 
paper  sketch. 

It  has  been  held  by  this  court  that  "the 
criterion  of  value  is  the  market  value  of 
the  property  at  the  date  of  the  institution 
of  the  expropriation  suit,  in  view  of  any 
use  to  which  it  may  be  applied  and  of  all 
the  uses  to  which  it  is  adapted,  exclusive 
of  any  increase  in  value  given  by  the  con- 
struction of  plaintiff  8  railway  thereon. 
The  question  before  the  jury  was.  What 
price  would  have  been  obtained,  for  the 
property  as  a  whole  by  a,  prudent  seller 
in  the  usual  course  of  business?  Tlie  mar- 
ket value  means  the  fair  value  of  tho 
property  between  one  who  wants  to  pur- 
chase and  one  who  wants  to  sell,  under 
usual  and  ordinary  circumstances.  Market 
value  does  not  mean  speculative  value. 
Orleans  &  J.  R.  Co.  v.  Jefferson  &  I*  P.  R, 
Co.  51  La.  Ann.  161G,  26  So.  278;  Louisi* 
ana  R.  &  Nav.  Co.  v.  Xavier  Realty  Go. 
115  La.  328,  30  So.  1.  At  the  time  of  the 
institution  of  this  suit  the  tract  in  ques- 
tion had  not  been  subdivided,  and  the  ques- 
tion before  the  jury  was  as  to  the  market 
value  as  a  whole,  considering  all  the  uses 
to  which  it  was  adapted.  The  value  of  the 
tract  for  'town  lot'  purposes  was  one  of 
the  factors  to  be  considered,  but  what  the 
owner  or  purchaser  might  realize  by  a  sub- 
sequent subdivision  of  the  property  and 
sale  of  lots  partakes  too  much  of  the  char- 
acter of  speculation  to  serve  as  a  basis  of 
valuation  at  the  date  of  the  institution  of 
the   present   suit.'' 

"So  it  is  proper  to  show  that  property 
possesses  a  peculiar  value  for  railroad  pur- 
poses, for  dock  purposes,  for  a  mill  site,  for 
a  ferry,  for  market  gardening,  for  raising 
cranberries,  for  warehouse  purposes,  or  for 
a  bridge  site.  It  is  proper  to  show  that 
the  property  is  suitable  for  division  into 
village  lots,  and  that  it  is  valuable  for 
that  purpose,  but  it  is  not  proper  to  show 
the  number  and  value  of  such  lots."  2 
Lewis,  Em,  Dom.  2d  ed.  pp.  1054,  1055. 

"In  a  case  in  Wisconsin  it  was  held 
proper  to  show  that  property  was  suitablo 
for  division  into  village  lots  and  the 
probable  value  of  such  lots.  But  this  is 
clearly  going  one  step  too  far.  The  prob- 
able value  of  village  lots  which  do  not 
L.R.A.1917A. 


exist  is  too  speculative."  2  Lewis,  Em. 
Dom.  2d  ed.  p.  1058. 

It  is  evident  that  the  jury  based  their 
verdict  on  defendant's  lot  scheme,  as  nea.r- 
ly  every  witness  fixed  the  value  of  theae 
supposed  lots  by  comparison  with  lots  in 
the  long  established  part  of  town.  The  tes- 
timony relative  to  the  number  of  supposed 
lots  and  their  value  was  objected  to  by 
counsel  for  plaintiff,  on  the  ground  that  it 
had  been  shown  and  was  an  admitted  fact 
that  the  land  had  not  been  laid  off  into 
squares  and  lots,  and  that  there  were  no 
streets,  etc.  The  objections  should  have 
been  sustained.  The  testimony  for  defend- 
ant is  not  as  to  the  value  of  the  land,  or 
of  the  strip  to  be  taken  by  plaintiff  for  ita 
tracks,  but  is  as  to  the  value  of  city  lota, 
a  purely  speculative  or  supposed  value  of 
something  not  in   existence. 

Under  somewhat  similar  circumstances 
concerning  certain  squares  in  the  city  of 
New  Orleans,  which  were  laid  out  and  di* 
vided  into  lots,  but  through  which  all  the 
streets  were  not  actually  open,  and  wliich 
were  outside  of  the  built-up  parts  of  the 
city,  we  say:  "This  is  a  fair  synopsis  of 
the  testimony.  It  shows  that  the  land  in 
question,  though  within  the  corporate  limits 
and  divided  into  squares  and  lots,  yet  lies 
outside  of  the  built-up  part  of  the  city, 
and  is  available  as  yet  only  for  cultivation 
or  for  holding  for  speculation.  The  lots 
are  such  only  on  paper,  and  are  building 
lots  only  prospectively,— when  the  growth 
of  the  city  shall  have  reached  them.  As 
building  lots  they  have  as  yet  only  a  specu- 
lative value."  New  Orleans  v.  Manfre,  111 
La.  927,  35  So.  981. 

The  case  must  be  decided  upon  competent 
evidence  going  to  show  the  value  of  the 
property  taken  by  plaintiff  without  regard 
to  speculation,  or  to  the  possible  abandon- 
ment by  defendant  of  its  present  business 
enterprise,  or  to  improvements  in  the  way 
of  dedication  of  streets,  etc.,  which  the 
owner  may  possibly  make  in  the  future.  In 
the  volume  of  testimonv  in  the  record,  much 
of  it  being  most  contradictory,  we  find 
that  that  of  Captain  O.  B.  Steele,  a  witness 
for  plaintiff,  who  was  engaged  in  the  real 
estate  business,  is  based  upon  a  clear  ap- 
preciation and  understanding  of  the  fluen- 
cies and  conditions  of  expropriating  a  right 
of  way  for  a  railroad  through  a  plot  of 
ground,  and  his  valuation  of  the  property 
will  be  adopted  as  the.  basis  for  the  judg- 
ment of  the  court. 

He  says,  on  cross-examination: 
Instead  of  merely   paying  for  the  area, 
or  the  superficial  feet  equivalent  to  a  lot, 
or  the  number  of  lots  taken,  it   [the  rail- 
road]  should  pay  a  good  deal  moreb     My 
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aiiflwer  is  this  that  the  are*  being  equal 
to  two  lots  and  the  lotB  being-  worth  $400 
or  1500,  then  I  think  they  ahoold  pay  $1^00 
to  $1,500  for  this  piece  of  property. 

Q.  Then  you  ccmsider  that  these  lots  are 
worth  $400  or  $500  each? 

A.  No,  sir;  I  do  not  say  that.  I  said 
this:  If  they  were  laid  off  before  this  rail- 
road came  there,  that  they  might  sell  for 
$400  or  $600. 

The  witness  further  testified  that  the 
property  was  not  and  would  not  be  desir- 
able for  residential  purposes,  but  with  the 
railroad  there  it  would  be  good  for  com- 
mercial purposes.  As  to  the  cost  of  remov- 
ing and  rebuilding  parts  of  the  brick  sheds 
on  defendant's  property,  the  testimony  is 


equally  conflicting.  It  ranges  from  $509 
to  $2,100.  C.  B.  Stewart,  a  contractor,  and 
witness  for  plaintiff,  testified  that  he  would 
do  all  the  work  necessary,  giving  it  in  de- 
tail, for  $1,000,  with  bond,  which  figure 
will  be  adopted  as  a  liberal  estimate,  as  it 
embraces  even  more  work  than  is  deemed  by 
the  court  to  be  necessary  to  be  done.  It  is 
therefore  ordered,  adjudged,  and  decreed 
that  there  be  judgment  amending  the  judg- 
ment appealed  from  by  reducing  it  to  $2,- 
500,  for  the  right  of  way  sought  by  plaintiff 
in  this  suit,  and,  as  thus  amended,  it  is 
affirmed,  at  the  cost  of  plaintiff  in  both 
courts. 

Petition  for  rehearfag  denied  March  22, 

1J916. 


Aimcytatioii — ^nrospedhre  Talue  of  property  as  element  ct  compensatioii  in 

eminent  domain. 


For  compensation  allowable  in  eminent 
domain  proceedings  as  '  affected  by 
adaptability  of  property  for  uses  other 
than  that  to  which  it  is  applied  by  the 
owner,  see  the  note  to  Missouri,  K.  &  T. 
R.  Co.  V.  Roe,  15  L.R.A.(N.S.)  679. 

For  special  value  of  property  for  the 
purpose  for  which  it  is  taken,  as  an  ele- 
ment of  compensation  in  condemnation 
proceedings,  see  the  notes  to  Sargent  v. 
Merrimac,  11  L.R.A.(N.S.)  996,  and  Mc- 
Govem  v.  New  York,  46  L.R.A.(N.S.) 
391. 

For  damages  in' eminent  domain  cases 
as  affected  by  loss  of  profits,  see  the 
notes  to  Hamilton  v,  Pittsburg,  B.  &  L. 
E.  R.  Co.  51  L.R.A.  320,  and  Bales  v. 
Wichita  Midland  Valley  R.  Co.  L.R.A. 
1916C,  1094. 

This  note  is  to  be  read  in  connection 
with  the  aforesaid  note  in  15  L.R.A. 
(N.S.)  679,  and  in  a  sense  as  comple- 
mentary to  it.  As  a  practical  matter  it 
is  not  possible  exactly  to  separate  the 
cases  according  to  the  subjects  of  the 
two  notes.  In  the  earlier  note  the 
emphasis  is  upon  the  present  availabil- 
ity of  the  property  for  new  uses  as 
affecting  its  present  value,  and  in  the 
present  note,  it  is  upon  the  prospective 
availability  of  the  property  as  affecting 
its  present  value. 

In  eminent  domain  proceedings  the 
criterion  of  value  is  the  fair  market 
value  of  the  property. 

See  the  note  to  Missouri,  K.  &  T.  R. 
Co.  v.  Roe,  15  L.R.A.(N,S.)  679. 

Compare  under  Georgia  Constitution, 

Elbert  County  v.  Brown  (1915)  16  Ga. 

App.  834,  8C  S.  E.  651,  infra,  "Projects 

of  the  owner." 
L.R.A.19nA. 


When  the  award  is  placed  upon  the 
theory  as  to  what  the  property  will  sell 
for  at  some  future  time,  and  not  as  to 
its  present  market  value,  it  should  be 
set  aside.  •  Re  Collis  (1911)  144  App. 
Div.  382,  129  N.  Y.  Supp.  214. 

The  leading  authority  on  the  subject 
of  the  inquiry  as  to  the  value  of  prop- 
erty in  eminent  domain  is  Mississippi 
&  R.  River  Boom  Co.  v.  Patterson  (1878) 
98  U.  S.  403,  25. L.  ed.  206,  where,  in 
holding  that  the  owner  of  islands  in  a 
river  has  a  right  to  insist  upon  their 
value  or  availability  for  boom  purposes 
as  an  element  of  compensation  when 
they  are  taken  by  a  boom  company,  the 
court  said:  "The  inquiry  in  such  cases 
must  be.  What  is  the  property  worth  in 
the  market,  viewed  not  merely  with  ref- 
erence to  the  uses  to  which  it  is  at  the 
time  applied,  but  with  reference  to  the 
uses  to  which  it  is  plainly  adapted? 
that  is  to  say,  what  is  it  worth  from 
its  availability  for  valuable  uses  f  Prop- 
erty is  not  to  be  deemed  worthless  be- 
cause the  owner  allows  it  to  go  to  waste, 
or  to  be  regarded  as  valueless  because  he 
is  unable  to  put  it  to  any  use.  Others 
may  be  able  to  use  it,  and  make  it  sub- 
serve the  necessities  or  conveniences  of 
life.  Its  capability  of  being  made  thus 
available  gives  it  a  market  value  w^hich 
can  be  readily  estimated.  ...  As  a 
general  thing,  we  should  say  that  the 
compensation  to  the  owner  is  to  be  esti- 
mated by  reference  to  the  uses  for  which 
the  property  is  suitable,  having  regard 
to  the  existing  business  or  wants  of  the 
community,  or  such  as  may  be  reason- 
ably expected  in  the  immediate  future.'' 

It  is  therefore  the  law  that  in  esti- 
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mating  the  mai^et  value  of  property  in 
emin^t  domain  reference  may  be  made 
to  the  uses  for  which  the  property  is 
suitable,  having  regard  to  the  existing 
business  or  wants  of  the  community,  or 
such  as  may  be  reasonably  expected  in 
the  immediate  future. 

See  as  quoting  the  Boom  Co.  Case, 
Little  Rock  &  Ft.  S.  R.  Co.  v.  McGehee 
(1883)  41  Ark.  202;  Santa  Ana  v.  Har- 
lin  (1893)  99  OaL  538,  34  Pac.  224;  Low 
V.  Concord  R.  Co.  (1886)  63  N.  H-  567, 
3  Atl.  739. 

^'In  determining  the  value  of  land  ap- 
propriated for  public  purposes,  the  in- 
quiry must  be.  What  is  the  property 
worth  in  the  market  from  its  availabil- 
ity for  valuable  uses,  both  now  and  in 
the  future?  Mississippi  &  R.  River 
Boom  Co.  V.  Patterson  (1878)  98  U.  S. 
403,  25  L.  ed.  206."  Richmond,  P.  &  C. 
R.  Co.  V.  Chamblin  (1902)  100  Va.  401, 
41  S.  E.  750. 

"Let  the  witnesses  in  direct  examina- 
tion state  their  opinion  as  to  the  market 
value  of  the  property,  Tiaving  regard  to 
the  existing  business  wants  of  the  com- 
munity, or  such  as  may  be  reasonably 
expected  in  the  wants  of  the  immediate 
future,'  and  support  their  estimates  by 
a  description  of  the  property,  giving  its 
location,  surroundings,  and  advantages 
for  any  particular  use,  if  it  have  any. 
Opposing  counsel  should  then  be  'allowed 
to  make  every  inquiry  touching  the  prop- 
erty which  one  about  to  buy  it  would 
feel  it  to  his  interest  to  make,'  and  for 
the  information  of  the  jury,  and  to  test 
the  value  of  the  opinion  given,  be  per- 
mitted the  widest  latitude  in  cross- 
examination.''  San  Diego  Land  &  Town 
Co.  V.  Neale  (1891)  88  Oal.  50, 11  L.R.A. 
604,  25  Pac.  977. 

In  estimating  the  loss  in  value  of  prop- 
erty, it  is  proper  to  take  into  considera- 
tion the  condition  of  the  property  at  the 
time,  its  locality  with  respect  to  busi- 
ness, the  demand  for  property  at  that 
time,  and  any  increase  or  development 
thereof  that  might  be  reasonably  expect- 
ed in  the  immediate  future  at  that  time. 
El  Paso  V.  Coffin  (1905)  40  Tex.  Civ. 
App.  54,  88  S.  W.  502. 

It  is  error  to  refuse  to  instruct  the 

jury  that  "in  the  appraisement  of  the 

land  to  be  taken,  they  could   consider 

the  present  condition  of  the  locality  as 

to   business  and  demand  for  property, 

and   also  any  increase  or  development 

thereof  that  could  be  expected  in  the 

immediate    future."      Sullivan    v.    Mis- 1 

souri,  K.  &  T.  R.  Co.   (1902)  29  Tex. 

Civ.  App.  429,  68  S.  W.  745. 

In  Webster  v.  Kansas  City  d;  8.  B. 
L.R.A.1917A. 


Co.  (1893)  116  Ma  114,  22  S.  W.  474, 
the  court  overruled  the  objection  to  ad- 
mitting evidence  tending  to  prove  the 
value  of  the  land  taken  by  the  railroad 
company  at  that  time  in  view  of  all  pro- 
spective uses  to  which  it  was  adapted, 
and  to  permitting  witnesses  to  testify 
that,  from  the  topography  of  the  land  in 
and  around  Kansas  City,  the  most  avail- 
able outlet  for  railroads  to  the  east  was 
over  this  land,  and  that  it  was  well 
suited  for  manufacturing  purposes,  and 
its  value  was  thereby  enhanced  (eiting 
the  Boom  Co.  Case). 

In  Young  v.  Harrison  (1855)  17  On, 
30,  cited  in  the  Boom  Co.  Case,  the  court 
considered  that  where  land  was  wanted 
for  a  bridge,  its  peculiar  advantages 
must  be  taken  into  consideration,  and 
said:  "And  if  the  effect  of  eonstrueting 
such  a  bridge  would  be  to  build  a  large 
town,  warehouses,  etc.,  at  or  near  the 
place,  and  thus  attract  much  transpor- 
tation and  travel  across  the  bridge,  this, 
of  course,  would  make  it  more  valuable 
to  its  proposed  owners, — would  make  it 
more  to  their  interest  to  pay  a  higher 
price  for  the  site, — that  is  to  say,  would 
be  to  increase  the  extent  of  the  demand 
for  the  bridge  site.  In  such  case,  it 
would  certainly  be  a  great  hardship,  not 
to  be  tolerated  in  a  free  country,  if  a 
citizen  owning  a  piece  of  land  of  this 
description,  whose  prospective  value, 
derived  from  its  situation  as  affording 
facilities  for  a  bridge  site,  was  as  much 
his  property  as  was  its  soil  for  planting 
purposes  (it  may,  indeed,  have  been  pur- 
chased with  reference  to  such  value), 
could  be  compelled  to  part  with  the 
same,  and  forced  to  give  up  his  prop- 
erty in  the  prospective  value  of  the 
ground,  and  receive  only  its  value  for 
agricultural  purposes,  or  its  value  as  a 
bridge  site  on  the  day  when  it  is  taken, 
estimated  by  the  trade  and  travel  which 
would  that  day  have  passed  over  it  if 
the  bridge  had  been  built.  Such  could 
not  be  a  case  of  'just  compensation.'  It 
is  not  difficult  to  see  that  such  prospec- 
tive value  of  a  piece  of  ground  might 
be  its  chief  element  of  value  to  its 
owner.  An  owner  of  land  peculiarly 
situated  by  reason  of  its  proximity  to 
some  great  city  or  great  work  of  internal 
improvement  may  look  into  the  future 
and  see  that  it  will,  at  some  distant  day, 
become  extremely  valuable  by  reason  of 
its  situation,  and  that  none  other  can 
be  procured  for  the  purpose  for  which 
he  anticipates  that  it  will  be  needed.  He 
desires,  accordingly,  to  keep  it,  knowing 
that  it  will  be  a  fine  property  for  his 
children,   if   not   for   himself.     If   de- 
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privied  of  that  property  for  public  pur- 
poses, and  especially  for  the  benefit,  at 
the  same  time,  of  a  private  company, 
ean  he  have  ^just  compensation'  unless 
reference  is  had  to  the  prospective  value 
of  the  land,  and  unless  that  is,  to  some 
extent  at  least,  taken  into  the  account  f 

In  some  eases  the  expression  ''near  fu- 
ture'' instead  of  ''immediate  future''  has 
been  used. 

Thus;  in  Metropolitan  Street  B.  Go. 
V.  Walsh  (1906)  197  Mo.  392,  94  S.  W. 
860,  it  was  held  proper  to  instruct  the 
jury  that  they  may  take  into  considera- 
tion not  only  the  existing  business  wants 
of  the  community,  but  also  such  uses 
as  may  be  reasonably  expected  in  the 
near  future  (the  court  quoting  the  Boom 
Co.  Case). 

So,  in  Currie  v.  Waverly  A  N.  Y.  B. 
R.  Co.  (1890)  62  N.  J.  L.  381,  19  Am. 
St.  Rep.  452,  20  Atl.  56,  the  court  said: 
^'The  rule  of  law  applicable  to  the  con- 
demnation of  land  to  these  quasi  public 
uses  is  that  its  owner  shall  be  given,  by 
way  of  compensation  for  his  land,  its 
fair  price  for  any  use  for  which  it  has 
a  commercial  value  of  its  own  in  the 
immediate  present  or  in  reasonable 
anticipation  in  the  near  future." 

In  Re  New  York,  L.  &  W.  R.  Co. 
(1882)  27  Hun  (N.  Y.)  116,  the  court, 
after  citing  the  Boom  Co.  Case,  said: 
"The  inquiry  is.  What  are  the  lands 
worth  in  market  from  their  availability 
for  valuable  usesf  The  compensation 
will  be  made  with  reference  to  the  uses 
for  which  the  lands  are  suitable,  having 
regard  to  existing  wants  or  such  as 
may  be  reasonably  expected  in  the  near 
future." 

In  Shenandoah  Valley  R.  Co.  v.  Shep- 
herd (1886)  26  W.  Va.  672,  the  court, 
having  quoted  the  language  of  the  Boom 
Co.  Case,  stated  that  it  would  prefer 
the  phrase  "all  such  as  may  be  reason- 
ably expected  in  the  near  future,"  and 
said :  "The  value  of  property  at  a  remote 
future  time  is  inadmissible  as  a  basis 
for  assessing  its  present  value;  it  par- 
takes too  much  of  the  speculative. 
•  .  .  The  wants  of  the  community  in 
the  future  must  be  in  a  future  not  so 
remote  as  not  to  affect  the  present 
market  value." 

ProspeotWe  future  uses,  im  seneral. 

A  prospective  future  use  may  be 
taken  into  consideration  so  far  as  it 
bears  upon  the  present  market  value  of 
the  property. 

Thus,  it  is  proper  to  consider — 
— that  property  along  a  river  is  suit- 
able for  docks,  although  at  the  time  of 
L.R.A.1917A. 


the  condemnation  there  is  no  present  de- 
mand for  docks,  Calumet  River  R.  Co. 
V.  Moore  (1888)  124  HL  329,  15  N.  E. 
764;  Rock  Island  &  P.  R.  Co.  v.  Leisy 
Brewing  Co.  (1898)  174  IlL  647,  61  N. 
E.  672; 

— a  statute  which  was  to  take  effect  in 
three  years,  enabling  a  neighboring  city 
to  take  in  the  land  in  controversy,  as 
the  provision  that  had  been  made  by 
law  for  including  the  lands  that  were 
not  within  the  corporate  limits  would 
have  an  influence  upon  the  present 
market  value,  Duluth  &  W.  R.  Co.  v. 
West  (1892)  61  Minn.  163,  63  N.  W.  197; 

— the  availability  of  the  land  to  be 
platted  as  an  addition  to  a  neighboring 
city,  now  or  in  the  immediate  future, 
Ohio  Valley  R.  &  Terminal  Co.  v.  Kerth 
(1891)  130  Ind.  314,  30  N.  £.  298  (see 
also  eases  cited  in  note  in  15  L.R.A. 
(N.S.)  679) ; 

— that  part  of  the  land  taken  by  a 
railroad  for  a  right  of  way  might  be 
valuable  for  a  ferry,  where  it  was  pos- 
nble  and  might  be  probable  that  a 
change  of  circumstances  or  the  develop- 
ment of  the  country  might  require  one 
in  the  near  future,  Little  Rock  &  Ft. 
S.  R.  Co.  V.  McGehee  (1883)  41  Ark.  202. 

In  St.  Louis,  M.  &  S.  B.  R.  Co.  v.  Con- 
tinental Brick  Co.  (1906)  198  Mo.  698, 
96  S.  W.  1011,  it  was  held  not  to  be  er- 
roneous as  authorizing  an  estimate  based 
on  future  possibilities,  to  instruct  the 
jury  that  they  might  take  into  account, 
among  other  things,  evidence  of  "the 
hindrance,  if  any,  to  the  extension  or 
enlargement  of  defendant's  plant,"  as 
that  related  to  the  present  value  of  the 
property. 

But  an  award  based  on  the  inability 
of  the  owner  to  open  streets  and  alleys 
was  considered,  on  a  condemnation  for 
a  railroad  right  of  way,  to  involve  con- 
tingent or  speculative  damages;  the 
court  saying:  "Maxwell  was  entitled  to 
recover  the  difference  between  the  value 
of  his  premises  immediately  prior  to  and 
immediately  following  the  location  of 
the  right  of  way.  The  damages  ought  to 
have  been  assessed  by  the  jury  as  of  the 
date  of  the  condemnation,  or  the  filing 
of  the  report  thereof.  Mere  future  or 
prospective  contingencies  cannot  be  re- 
garded." Ellsworth,  M.  N.  &  S.  E.  R. 
Co.  V.  Maxwell  (1888)  39  Kan.  651,  18 
Pac.  819. 

Where  a  town  laid  out  a  crossing 
across  the  track  of  a  railroad,  it  was 
held  that  it  was  error  for  the  commis- 
sioner to  instruct  the  jury  that  they 
were  simply  to  estimate  the  natural  and 
actual  direct  damages  sustained  by  the 
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crossing,  reg^d  being  had  to  the  use 
crossings  were  put  to,  and  that  in  esti- 
mating such  damages  they  should  not 
consider  the  mere  probable  use  in  the 
future  to  which  the  land  might  be  put 
by  the  railroad.  The  court  pointed  out 
that  a  distinction  is  to  be  observed  be- 
tween what  land  may  be  worth  in  the 
future  and  what  it  is  now  worth  in  view 
of  the  future.  Portland  &  R.  R.  Co.  v. 
Deering  (1885)  78  Me.  61,  57  Am.  Rep. 
784,  2  AtL  670  (citing  the  Boom  Co. 
Case). 

The  owner  of  land  taken  by  a  railroad 
for  a  gravel  pit  could  not  complain 
where  the  court  instructed  the  jury  that 
they  should  allow  him  the  full  market 
value  of  the  land  taken  for  any  and  all 
uses  to  which  said  land  might  be  put, 
in  view  and  in  the  light  of  present  busi- 
ness conditions  and  those  that  might  be 
reasonably  expected  in  the  future,  to- 
gether with  such  damages  as  he  might 
suffer  to  the  remaining  portion  of  his 
farm  by  reason  of  having  the  land  in 
question  taken  therefrom.  Chicago,  M. 
&  St.  P.  R.  Co.  V.  Mason  (1909)  23  S. 
D.  564,  122  N.  W.  601. 

Jndioial  statements  of  the  mle. 

In  Kansas  City  Southern  R.  Co.  v. 
Boles  (1908)  88  Ark.  533,  115  S.  W. 
375,  the  court,  while  granting  a  new  trial 
on  the  appeal  of  the  railroad  company 
from  a  judgment  condemning  property, 
said:  '^Counsel  for  appellant  urge  that 
it  was  error  to  admit  testimony  as  to 
what  the  property  was  worth  as  pro- 
spective industrial  property.  The  rule 
as  established  in  this  state  is  that  ^the 
owner  may  be  allowed  to  show  every  ad- 
vantage that  his  property  possesses, 
present  and  prospective,  in  order  that 
the  jury  may  satisfactorily  determine 
what  price  it  could  be  sold  for  upon  the 
market.'  Little  Rock  Junction  R.  Co.  v. 
Woodruff  (1887)  49  Ark,  381,  4  Am.  St. 
Rep.  51,  5  S.  W.  792,  supra;  Little  Rock 
&  Ft.  S.  R.  Co.  V.  McGehee  (1883)  41 
Ark.  207." 

Where  a  sanitary  district  took  part 
of  a  railroad  terminal,  the  court  said: 
^*It  is  conceded  that  the  defendants  had 
a  right  to  show  the  use  to  which  the 
property  was  devoted,  and  how  it  was 
used  at  the  time  of  ^ling  the  petition, 
and  we  think  it  was  proper  to  prove,  as 
bearing  on  its  value,  the  amount  of  busi- 
ness transacted,  the  capacity  of  the 
property  for  such  business,  and  its  ca- 
pacity for  expansion  to  meet  the  in- 
creasing demands  of  business.  Where 
property,  by  reason  of  being  applied  to 

a  particular  use,  has  a  particular  value 
L.R.A.1917A. 


to  the  owner,  that  value  is  to  be  a^oer- 
tained  and  allowed  as  compensation." 
Chicago  Sanitary  Dist.  v.  Pittsburgh, 
Ft.  W.  &  C.  R.  Co.  (1905)  216  HL  576, 
75  N.  E.  248. 

In  William  H.  Moudy  M^.  Co.  ▼• 
Pennsylvania  R.  Co.  (1906)  215  Pa.  110, 
64  Atl.  373,  the  court,  while  reversing 
the  judgment  on  other  grounds,  in  re- 
ferring to  an  instruction  which  it  did 
not  think  erroneous  under  the  circum- 
stances, said:  ''The  value  was  to  be 
determined  not  only  by  the  use  to  which 
the  land  was  then  put,  but  by  any  use 
to  which  it  was  then  adapted,  or  to  a 
prospective  use  which  at  the  time  gave 
it  a  market  value.  It  was,  however,  the 
present  conditions,  and  not  future  poe- 
sibilities,  that  were  to  be  considered." 

'^He  is  entitled  to  the  full  value  of 
his  land,  considered  with  reference  to 
all  the  uses,  present  and  prospective, 
which  he  can  or  has  the  right  to  make 
of  it;  but  the  necessity  of  the  govern- 
ment cannot  be  made  a  measure  of  his 
compensation."  United  States  v.  Seu- 
fert  Bros,  Co.  (1897)  78  Fed.  620. 

"A  demand  for  property  in  the  vicin- 
ity of  the  property  taken  at  the  time  of 
its  taking,  if  it  is  an  increasing  or  de- 
veloping demand,  may,  we  think,  be 
taken  in  consideration  as  to  its  reason- 
able future  results,  as  entering  into  the 
then  condition  and  value  of  the  prop- 
erty." Gulf,  C.  &  S.  F.  R.  Co.  V.  Burger 
(1898)  —  Tex.  Civ.  App.  — ,  45  S.  W. 
613. 

^'When  a  part  of  a  tract  of  land  is 
condemned  under  the  law  of  eminent  do- 
main, it  is  proper,  in  estimating  the 
damages,  to  consider  the  value  of  the 
part  taken  with  reference  to  its  use,  or 
reasonable  future  use,  in  connection 
with  and  as  part  of  the  entire  property, 
and  also  consider  the  depreciation  in 
value  of  or  injury  to  the  remaining  por- 
tion, by  reason  of  the  severance  there- 
from of  the  portion  appropriated." 
Dallas  Terminal  R.  &  Union  Depot  Co. 
V.  Mosher  Mfg.  Co.  (1901)  —  Tex-  Civ. 
App.  — ,  60  S.  W.  893. 

Umits  of  tHe  rule. 

In  Chicago  &  S.  L.  R.  Co.  v.  Mines 
(1906)  221  ni.  448,  77  X.  E.  898,  it  was 
held  to  be  erroneous  to  instruct  the  jury 
that  they  may  allow  damages  on  the 
basis  of  what  the  land  might  reasonably 
be  expected  to  be  worth  in  the  near 
future,  particularly  when  evidence  has 
been  given  of  the  rapidly  increasing 
value  of  such  land. 

But,  while  reversing  a  judgment  on 
other  grounds  on  the  appeal  of  the  con- 
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demning  party^  it  was  held  that  there 
waa  no  error  in  overruling  the  appel- 
lant's objection  to  the  question  to  one 
of  its  witnesses  on  oiossHexamination, 
^'How  rapid  has  been  the  increase  in  the 
priee  of  land  lying  around  and  within 
2  or  3  miles  of  the  center  of  the  city, 
during  the  last  fifteen  years  f  where 
^e  witness  had  testified  on  direct  ezami- 
nation  as  to  the  demand  for  land  about 
the  time  of  the  ponie  of  1873  and  as  to 
the  extrinsic  value  of  the  land  and 
wliAt  the  damage  td  it  was.  Union  R. 
Transfer  &  Stock- Yard  Co.  v.  Moore 
(1881)  80  Ind.  458. 

In  Cedar  Rapids,  I.  F.  &  N.  W.  R.  Co. 
▼.  Ryan  (1887)  37  Mian.  38,  33  N.  W. 
6,  the  conrt  said:  "The  allowance  of 
the  question  put  by  respondent's  counsel 
to  the  wrtness  BuUis^  on  his  eross-^xami- 
nation^  as  to  whether  there  was  a  fair 
prospect  tdiat  this  land  wuuld  be  wanted 
for  town  lots  some  day,  was,  we  think, 
error  without  ptrejudice.  The  witness 
had  testified  that  the  land  was  dose  to 
the  town,  and  the  xoi^d  would  run  be- 
tween it  and  the  tows.  The  eligible  situ- 
ation of  the  land,  and  the  effect  of  the 
railroad  upon  it,  in  so  far  as  these  facts 
might  affect  the  question  of  its  present 
value,  were  proper  subjects  for  consid- 
eration." 

It  was  said  in  Fales  v.  Easthampton 
(1894)  162  Mass.  422,  38  N.  E.  1129, 
that  there  was  undoubtedly  a  limit  to 
the  questions  that  might  be  asked  con- 
cerning the  possible  future  use  of  land, 
and  to  some  extent  this  was  a  matter  of 
discretion  on  the  part  of  the  presiding 
judge. 

la&msijiatiTe    and   «pecalatiTe    uses. 

Purely  imaginative  and  speculative 
uses  are  to  be  excluded.  Mobile  &  O.  R. 
Co.  V.  Postal  Teleg.  Cable  Co.  (1897) 
120  Ala.  21|  24  So.  408;  Illinois  C.  R. 
Co.  V.  Chicago  (1897)  169  HL  329,  48  N. 
E.  492;  Chicago  &  A.  R.  Co.  v.  Staley 
(1906)  221  111.  405,  77  N.  E.  437;  Louis- 
iana R.  &  Nav.  Co.  V.  Sarpy  (1910)  125 
La.  388,  51  So.  433;  Burt  v.  Wiggles- 
worth  (1875)  117  Mass.  302;  Emery  v. 
Boston  Terminal  Co.  (1901)  178  Mass. 
172,  86  Am.  St.  Rep.  473,  59  N.  E.  763; 
Re  New  York,  L.  &  W.  R.  Co.  33  Hun 
(N.  Y.)  639;  Lockport  v.  Tonawanda 
Iron  &  Steel  Co.  (1915)  166  App.  Div. 
962,  151  N.  Y.  Supp.  923;  Cole  v.  Ell- 
wood  Power  Co.  (1907)  216  Pa.  283,  65 
Atl.  678;  Norfolk  &  W.  R.  Co.  v.  Davis 
(1905)  58  W.  Va.  620,  52  S.  E.  724; 
ifunkwitz  V.  Chicago,  M.  &  St.  P.  R.  Co. 
(1886)  64  Wis.  403,  25  N.  W.  438. 

Thus,  it  is  error,  in  estimating  the 
L.R.A.1017A. 


damages  for  a  railroad  right  of  way,  to 
give  compensation  on  the  basis  of  the 
fact  that  the  right  of  way  would  prevent 
the  lands  from  being  made  valuable  by  a 
canal  which  was  a  matter  of  speeul&tiou 
and  possibility.  Munkwitz  w%  Chicago, 
M.  &  St.  P.  R.  Co.  (1885)  64  Wis.  403, 
26  N.  W.  438. 

So  it  is  not  proper  to  permit  the  own- 
er to  answer  tlie  question,  ''What  is  the 
probable  future  use  of  your  remaining 
landf^'  (Fairbanks  v.  Fitchburg  (1872) 
110  Mass.  224);  nor  to  consider  the 
value  of  the  property  for  factory  sites 
when  it  is  not  in  demand  for  factory 
sites,  although  it  may  be  in  the  course 
of  time  (Louisiana  R.  &-  Nav.  Co,  v. 
Sarpy  (1910)  125  La.  388,  61  So.  433) ; 
nor  to  allow  ''testimony  as  to  what 
would  be  the  fair  rental  valui6  of  the  land 
with  a  suitable  and  proper  building  upon 
it,  as  evidence  of  the  present  vidue  of 
the  land  not  built  upon"  (Burt  v.  Wig- 
glesworth  (1875)  117  Mass.  302).;  nor  to 
allow  recovery  for  the  value  of  a  lease- 
hold as  based  upon  the  contention  that 
it  was  customary  for  the  landlord  to  re- 
new the  lease  of  the  temants  (Emery  v. 
Boston  Terminal  Co.  (1901)  178  Mass. 
172,  86  Am.  St.  Rep.  473,  59  N.  E.  763) ; 
nor  to  show,  where  the  city  took  vacant 
land,  that  the  best  use  of  it  would  have 
been  to  erect  apartment  houses  at  a  cer- 
tain price  (Re  New  York  (1907)  118 
App.  Div.  272,  103  N.  Y.  Supp.  441,  ap- 
peal dismissed  in  (1907)  189  N.  Y.  512, 
81  N.  E.  1160) ;  nor,  where  compensa- 
tion was  to  be  paid  by  a  railroad  for 
damages  to  a  water  power,  to  show  what 
uses  could  be  made  of  the  water  power 
through  improvements  involving  a  con- 
siderable outlay  (Dorian  v.  East  Brandy- 
wine  &  W.  R.  Co.  (1864)  46  Pa.  520) ; 
nor  to  allow  speculative  damages  de- 
pendent upon  possible  profits  (Tide 
Water  Canal  Co.  v.  Archer  (1838)  9 
Gill.  &  J.  (Md.)  479) ;  nor,  in  estimating 
compensation  to  be  paid  for  unopened 
coal  lands,  to  show  the  probable  amount 
of  coal  and  the  probable  cost  of  mining 
it,  etc.,  and  probable  profits  (Norfolk 
&  W.  R.  Co.  V.  Davis  (1905)  68  W.  Va. 
620,  52  S.  E.  724. 

For  damages  in  eminent  domain  cases 
as  affected  by  loss  of  profits,  see  the 
aforesaid  notes  in  61  L.R.A.  320,  and 
L.R.A.1916C,  1094. 

The  remote  possibility  that  the  United 
States  government  might  dredge  a  river 
so  as  to  make  it  navigable  for  large  ves- 
sels could  not  be  shown  as  increasing 
the  value  of  the  owner's  land,  as  the 
words  "immediate  future,"  in  the  Boom 
Co.   Case,   advisedly  used,  contemplate 
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that  the  special  use  must  be  valuable, 
practicable,  and  available  within  a  rea- 
sonable time,  and  it  is  not  intended  that 
owners  of  property  may  recover  exces- 
sive damages  based  upon  fictitious,  vi- 
sionary, or  remote  contingencies  which 
may  or  may  not  at  some  indefinite  time 
in  the  future  increase  the  value  of  the 
land.  Chicago,  M.  &  St.  P.  B.  Co.  v. 
Alexander  (1907)  47  Wash.  131,  91  Pac. 
626. 

The  loss  through  eminent  domain  of  a 
stone  quarry  leased  subject  to  a  royalty 
is  to  be  compensated  for  by  the  actual 
value  of  the  stone  in  place,  not  the  pros- 
pective and  speculative  value  of  that 
stone  when  cut  and  sold  in  the  market. 
Cole  V.  EUwood  Power  Co.  (1907)  216 
Pa.  283,  66  Atl.  678. 

''The  inchoate  proceedings  of  the  city 
council,  showing  that  certain  improve- 
ments were  contemplated  to  be  made  by 
the  municipal  authorities,  which  had  not 
been  made  at  the  date  of  the  petition, 
were  not  competent  as  independent  evi- 
dence to  show  what  the  market  value 
of  the  land  was  at  that  date."  Burt  v. 
Wigglesworth  (1875)  117  Mass.  302. 

Jndioial  «tate]neats  and  ezplanations. 

'HVitnesses  and  jurors  should  not  be 
permitted  to  enter  the  realm  of  specu- 
lation and  swell  damages  beyond  a  pres- 
ent cash  value  under  fair  conditions  of 
sale,  by  fantastic  visions  as  to  future 
exigencies  of  growing  communities." 
Smith  V.  Com.  (1911)  210  Mass.  259,  96 
N.  E.  666,  Ann.  Cas.  1912C,  1236  (obi- 
ter), quoted  in  Brack  v.  Baltimore 
(1916)  128  Md.  430,  97  Atl.  648. 

"The  owner  is  not  entitled  to  swell 
the  damages  beyond  the  fair  market 
value  of  the  land  at  the  time  it  is  taken, 
by  any  consideration  of  the  chances  or 
probability  that  some  time  in  the  future 
it  may  be  used  for  some  purpose  to 
which  it  is  adapted,  unless  it  appears 
that  the  market  value  of  the  property  is 
enhanced  by  the  chances  or  probability." 
Re  Simmons  (1909)  130  App.  Div.  350, 
114  N.  Y.  Supp.  571,  affirmed  in  (1909) 
195  N.  Y.  673,  88  N.  E.  1132,  and  also 
affirmed  under  the  title  of  McGovem  v. 
New  York  in  (1913)  229  U.  S.  363,  57 
L.  ed.  1228,  46  LJt.A.(N.S.)  391,  33  Sup. 
€t.  Rep.  876. 

In  Re  New  York,  L.  &  W.  R.  Co. 
(1884)  33  Hun  (N.  Y.)  639,  where  there 
was  a  contract  between  the  parties, 
the  court  said  and  held:  "The  pro- 
visions of  the  contract  that  the 
Commissioners  should  take  into  con- 
sideration     the      capability      of      the 

premises  and  property  for  any  use  what- ' 
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ever,  and  that  no  compensation  shall  be 
allowed  for  anything  except  their  actual 
value,  are  only  declaratory  of  the  role 
which  the  l&w  applies  to  such  eases  and 
Hmits  that  compensation  to  the  then 
market  value  for  any  legitimate  purpose 
for  which  the  property  is  adapted.  And 
such  estimates  of  value  must  be  made  on 
a  basis  reliable  in  view  of  existing  con- 
ditions, and  not  on  speculations  of  fu- 
ture developments  and  property  rela- 
tions." 

In  Chicago  &  A.  B.  Co.  ▼.  Stal^ 
(1906)  221  m.  405,  77  N.  E.  437,  it  was 
held  to  be  error  to  instruct  the  jury  that, 
"  ^  estimating  the  damages  to  adjacent 
land  of  defendant  not  taken,  if  any, 
you  should  consider  the  depreciation  in 
value,  if  any,  of  the  land  not  taken,  for 
any  present  or  future  use  to  which  the 
land  may  convaiientiy  and  lawfully  be 
put,  on  account  of  the  building  and  oper- 
ation of  the  proposed  railroad;'  and 
.  .  •  that  the  jury  should  fix,  as  com- 
pensation for  land  taken,  'such  sum  of 
money  as  the  jury  shall  find,  from  all  the 
evidence  and  from  their  view  of  the 
premises,  such  property  so  sought  to  be 
taken  is  fairly  and  reasonably  worth, 
taking  into  consideration  its  present  use 
and  any  use  to  which  it  may  reasonably 
be  put  in  the  future.'  "  The  court  said: 
"These  instructions,  as  well  as  other 
similar  instructions  given  at  the  request 
of  appellees,  contain  an  incorrect  state- 
ment of  the  law.  Possible  or  imaginary 
uses,  or  a  probable  future  use  dependent 
on  circumstances,  are  not  elements  to  be 
taken  into  consideration  in  determining 
the  compensation  or  damages  to  be 
awarded  in  a  proceeding  of  this  char- 
acter. .  .  .  The  landowner  is  entitled 
to  the  highest  fair  cash  market  value  of 
the  land  actually  taken,  for  the  highest 
and  best  use  to  which  it  is  adapted, 
.  .  .  and  is  also  entitled  to  have  the 
jury  consider  such  use  in  fixing  the  dam- 
ages to  land  not  taken.  The  use,  how- 
ever, which  may  be  considered  by  the 
jury  must  be  such  as  affects  the  present 
market  value  of  the  land,  and  not  such 
as  may  affect  its  future  market  value 
alone.  The  instructions  last  above  men- 
tioned were  both  erroneous  and  mislead- 
ing, as  they  lacked  a  statement  to  the 
effect  that  the  only  future  uses  which 
could  be  considered  were  those  to 
which  the  land  is  at  present  adapted 
and  which  affect  the  present  market 
value  of  the  land." 

Possible  division  of  land  into  build- 
ins  lots. 

The  question  has  been  raised  in  a  good 
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many  cases  of  the  propriety  of  Bhowinc: 
the  availability  of  the  land  as  building 
lots,  and  the  prices  which  such  lofts 
would  bring,  and  has  brought  oat  some 
difference  of  opinion. 

These  eases  are  rather  within  the  scope 
of  the  note  in  15  L.R.A.(N.S.)  679,  in 
which  reference  is  made  in  particular 
to  a  number  of  cases  allowing  evidence 
of  the  availability  of  the  land,  for  build- 
ing lots. 

It  is  not  intended  here  to  deal  with 
eases  where  the  element  of  i^turity  is 
not  present. 

It  has  been  held — 

— ^that  the  jury  are  not  to  "take  into 
consideration  any  prospective  use  of 
said  land  by  laying  out  the  same  into 
town  lots  and  blo^s,  but  will  consider 
the  market  value  of  said  land  at  the 
time,  as  shown  by  the  evidence,"  SedaHa, 
W.  &  S.  R.  Co.  V.  Abell  (1885)  18  Mo. 
App.  632; 

— that  ^^he  mere  hopes  of  an  awner 
that  his  field  may  one  day  be  built  upon 
are  not  to  be  considered,  unless  the 
probability  of  such  an  event,  in  the  pub- 
lic mind,  has  in  fact  affected  the  'fair 
market  value'  at  the  time  of  the  proceed- 
ing," Ee  New  York,  L.  &  W.  B.  Co. 
(1882)  27  Hun  (N.  Y.)  151; 

— that  it  is  error  to  assess  land  for 
compensation  at  the  value  of  building 
lots,  for  which  there  will  be  no  demand 
in  that  location  for  many  years,  New 
Jersey  B.  &  Transp.  Co.  v.  Suydam 
(1839)  17N.  J.  L.25; 

— that  it  is  error,  as  showing  the  value 
of  property  farther  removed  from  the 
city  than  other  property  which  has  been 
cut  into  building  lots,  to  show  what  will 
be  the  result  of  the  operation  of  cutting 
such  property  into  building  lots  and  the 
value  of  those  lots,  etc.,  as  this  intro- 
duces a  speculative  and  future  possibil- 
ity in  the  case,  Schuykill  River  East  Side 
R.  Co.  V.  Stock^r  (1889)  128  Pa.  253, 18 
AtL  399; 

— that  it  is  error  in  condemnation  of 
farming  property,  to  admit  evidence  of 
the  value  of  the  land  in  a  business  street 
of  a  neighboring  city,  Kansas  City  &  T. 
R.  Co.  V.  SpHtlog  (1890)  45  Kan.  68,  25 
Pac.  202. 

The  same  was  held  as  to  ''acre"  prop- 
erty several  hundred  feet  away  from  a 
business  street.  Kansas  City  &  T.  R.  Go. 
V.  Vickroy  (1891)  46  Kan.  248,  26  Pac. 
698. 

In  Everett  v.  Union  P.  R.  Co.  (1882) 
59  Iowa,  243, 13  N.  W.  109,  the  court,  in 
approving  the  exclusion  of  the  inquiry 
as  to  how  many  residence  lots  were  or- 
dinarily laid  off  or  contained  in  an  acre, 
L.R.A.3917A. 


and  what  the  land  in  question,  if  so  laid 
off,  would  probably  sell  for  per  lot  in 
the  market,  said:  ^It  is  said  a  prudent 
owner  would  lay  the  land  out  in  lots 
and  then  sell  it.  Possibly  this  is  so, 
but  as  it  had  not  be^i  so  laid  out  when 
appropriated,  the  question  was  what  it 
was  worth  in  the  condition  it  then  was, 
and  not  what  its  prospective  value  was, 
or  what  it  would  be  if  it  had  been  laid 
out  into  city  lots." 

Where  land  had  not  been  in  demand 
for  residence  purposes  and  there  was 
no  reason  to  suppose  that  it  would  be  in 
the  near  future,  evidence  tending  to  show 
the  nature  of  residences  a  mile  away  on 
an  avenue  which,  if  continued,  would 
pass  within  a  quarter  of  a  mile  of  the 
property,  was  held  to  b^  erroneous,  as 
indicating  that  the  property  was  valu- 
able for  residence  purposes,  when  it  was 
not.  La  Mont  v.  St.  Louis,  D.  M.  ft  N. 
R.  Co.  (1883)  62  Iowa,  193,  17  N.  W. 
465. 

li  Reiber  v.  Butler  &  P.  R.  Co.  (1901) 
201  Pa.  49,  50  Atl.  311,  the  court  ap- 
proved an  instruction  to  the  jury  stat- 
ing that  ''the  jury  may  take  into  consid- 
eration any  purpose  for  which  the  land 
had  value  at  the  time  of  the  entry  of 
the  railroad  company, — ^its  quantity,  its 
location  with  reference  to  other  i^iprove- 
ments,  its  adaptability  for  particular 
purposes  giving  it  value;  but  it  would 
be  improper  to  arrive  at  the  amount  of 
damages  by  estimating  the  number  of 
lots  into  which  the  whole  tract  or  any 
part  of  it  might  be  divided,  and  then 
estimating  what  such  lots  might  in  the 
future  be  sold  for  and  considering  [how] 
the  location  of  the  road  might  affect  the 
value  of  the  lots." 

See  also  Louisiana  R,  ft  Nav.  Co.  v. 
Baton  Rouge  Brickyard,  ante,  402. 

But  see  as  justifying  an  estimate  by 
lots,  Re  Simmons  (1910)  141  App.  Div. 
120,  125  N.  Y.  Supp.  697,  affirmed  in 
(1911)  202  N.  Y.  606,  96  N.  E.  1130. 

In  Myers  v.  Schuylkill  River  East  Side 
R.  Co.  (1888)  6  Pa.  Co.  Ct.  634,  the 
court  said:  ''Another  question  concerns 
the  rejection  of  certain  plans  of  the 
plaintiff's  property,  which  show  it  as 
it  may  in  the  future  be  cut  up  into 
building  lots.  The  plans  do  not  repre- 
sent the  actual  condition  of  the  prop- 
erty at  present.  The  property  is  what 
the  plaintiff  calls  a  garden,  and  is  popu- 
larly known  as  a  truck  farm  for  raising 
vegetables  for  the  city  market.  It  is 
approachable  by  country  roads  only. 
There  are  no  streets  opened  through  it 
and  no  building  lots  laid  out,  and  it  is 
not  probable  that  it  will  be  used  for  any- 
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thing  but  a  garden  for  many  years  to 
come,  unless  the  railroad  of  the  defend- 
ant shall  cause  it  to  be  applied  to  other 
uses.  It  is  plain  that  it  is  now  a  garden 
or  farm  only,  and  not  a  city  plot;  there- 
fore plans  of  it  should  show  its  actual 
condition/'  It  may  be  noted,  however, 
that  in  Ohio  Valley  R.  &  Terminal  Co. 
V.  Keith  (1891)  130  Ind.  314,  30  N.  E. 
298,  it  was  held  not  error  to  admit  a 
tentative  plat  when  the  jury  were  in- 
structed that  they  were  not  to  pay  any 
attention  to  the  division  on  the  plat  into 
lota  and  streets. 

In  Daly  v.  Smith  (1897)  18  App.  Div. 
194,  45  N.  Y.  Supp.  785,  the  court  said 
and  held:  ^'Nearly  any  tract  of  land  or 
any  farm  can  be  cut  up  into  lots  or  villa 
sites.  The  question  is  not  whether  it 
can  be  subdivided,  but  whether  pur- 
chasers for  the  lots  oan  be  found,  and 
also  how  speedily  found.  For  if  only 
small  parts  can  be  sold  at  intervals,  and 
a  number  of  years  must  elapse  before 
the  whole  property  can  be  disposed  of, 
it  is  apparent  that  it  would  be  unfair  to 
take  as  the  present  value  of  the  prop- 
erty a  sum  only  to  Ue  realized  after  a 
long  lapse  of  time," 

See  in  this  connection  Cedar  Rapids, 
I.  F.  &  N.  W.  R.  Co.  V.  Ryan  (1887)  37 
Minn.  38,  33  N.  W.  6,  supra,  "Limits  of 
the  rule." 

It  may  be  advisable  here  to  refer  to 
one  or  two  cases  emphasizing  the  pro- 
priety of  considering  the  availability  of 
the  land  for  building  lots  so  far  as  that 
affects  the  present  market  value. 

In  Watson  v.  Milwaukee  &  M.  R.  Co. 
(1883)  57  Wis.  332,  16  N.  W.  4G8,  the 
court  approved  the  following  instruc- 
tion to  the  jury:  "What  was  the  fair 
market  value  of  the  land  at  that  time 
for  any  purpose  for  which  it  might  rea- 
sonably be  used  in  the  inmiediate  future  f 
Not  what  would  lots  sell  for  in  the  dis- 
tant future  if  a  street  were  opened  and 
lots  offered  for  sale;  nor,  indeed,  is  the 
price  per  lot  a  measure  of  value,  either 
in  the  near  or  the  distant  future;"  and 
said:  "They  were,  in  effect,  told  that 
if  the  evidence  satisfied  them  that  the 
land  was  valuable  for  immediate  use  in 
the  future  as  village  lots,  then  they 
should  consider  that  fact  in  estimating 
the  damages,  and  if  it  did  not,  then  they 
need  not  consider  it." 

In  Alexian  Bros.  v.  Oshkosh  (1897) 
95  Wis.  221,  70  N.  W.  102,  the  court  ap- 
proved a  charge  to  the  jury  which  in 
part  was  to  the  effect  that,  "in  deter- 
mining the  value  of  the  land  taken,  they 

were  to  be  governed  by  the  fair  market 
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value  at  the  time  it  was  taken,  for  any 
purpose  for  which  it  might  reasonably 
be  used  in  the  inmiediate  future;  that  if 
the  present  value  was  enhanced  'by  rea- 
son of  its  adaptability  to  some  use  to 
which  it  might  be  put  in  the  near  future, 
was  so  situated  that  it  might  be  platted 
into  city  lots,  and  that  its  present  value 
was  thereby  increased,  such  increase  was 
a  proper  ground  of  assessment  of  dam- 
ages;' that  'the  actual  use  to  which  it  is 
put  must  also  be  considered  with  the 
surrounding  circumstanees ;  that  you  axe 
not  to  include  remote  or  speculative 
values,  but  only  the  value  of  the  land 
when  taken,  with  reference  to  its  avail- 
ability for  any  purpose  to  which  it 
might  reasonably  be  put;'  that  they 
'should  not  take  into  consideration  what 
it  might  be  worth  at  some  remote  and 
future  time,  when  it  might  be  put  on  the 
market  as  lots,  but  you  may  consider  its 
present  value  for  such  purposes,' "  and 
said  i  "The  only  evidence  as  to  the  value 
of  the  land  taken,  tending  to  show  what 
it  would  be  worth  in  the  'immediate'  or 
'neai*'  future,  was  what  it  would  be  worth 
more  if  platted  into  lots,  which  could 
have  been  readily  and  immediately  ac- 
complished,— at  least  without  material 
delay, — than  if  kept  as  acreage  property. 
The  language  'immediate  or  near  future' 
had  reference  to  this  aspect  of  the  case, 
and  cannot,  we  think,  under  the  circum- 
stances, be  regarded  as  erroneous  or  mis- 
leading. It  referred  to  present  advan- 
tage or  adaptability  of  the  property, 
which  might  be  realized  with  but  trifling 
expense,  and  without  material  delay." 

In  this  connection  reference  may  b© 
made  to  Ohio  Vallev  R.  &  Terminal  Co. 
V.  Kerth  (1891)  130  Ind.  314,  30  N.  E. 
298,  where  the  court  said  inter  alia: 
"The  situation  may  have  been  such  as 
that  the  natural  growth  of  the  city  and 
the  proximity  of  the  land  to  it  fixed  its 
use  for  suburban  residences  in  the  im- 
mediate future  with  such  certaintv  as  to 
make  the  land  of  additional  value  on 
that  account  at  the  time  of  the  appro- 
priation, and  if  such  were  the  facts  the 
jury  had  a  right  to  consider  it  in  esti- 
mating the  amount  of  damages." 

Projeots  of  tlie  ow^ner. 

As  a  rule  projects  of  the  owner  in  re- 
gard to  the  land  are  too  remote  and 
speculative. 

In  Los  Angeles  v.  Kerckhoff-Cuzner 
Mill  &  Lumber  Co.  (1911)  15  OaL  App. 
676,  115  Pac.  654,  it  was  held  that  the 
owner  could  not  be  allowed  to  show  en- 
hanced damage  which  he  had  suffered 
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by  reason  of  being  prevented  from  oarry- 
iag  out  a  particular  seheme  of  improve- 
ment existing  only  in  contemplation  at 
the  time  oi  trial  The  court  quoted  from 
Santa  Ana  v.  Hariin  (1893)  99  Oal.  538, 
34  Pae.  224,  cited  in  the  note  in  16 
L.R.A.(N.S.)  679,  among  other  things, 
the  following  passage:  ^^Such  proof 
should  be  limited  to  showing  the  present 
condition  of  the  property  and  the  uses 
to  which  it  is  adapted,  and  may  not  be 
extended  to  speculative  inquiries  as  to 
possible  future  uses  under  altered  cir- 
cumstances, which  may  or  may  not 
arise." 

In  Wads  worth  Land  Co.  v.  Piedmont 
Traction  Co.  (1913)  162  N.  0,  603,  78 
S.  E.  299,  the  court  said:  "The  error 
was  in  permitting  the  plaintiff  .  .  . 
to  show  that  100  acres  of  this  property, 
consisting  of  bottom  land  not  suited  for 
development  as  a  residential  property, 
but  subject  to  overflow,  the  owner  in- 
tended to  make  into  a  park  and  beautify 
it,  by  laying  off  walks  and  building  sum- 
merhouses  and  otherwise,  and  that  such 
improvement  would  enhance  in  value  the 
remaining  portion  of  the  property.  We 
think  this  was  too  remote,  and  improp- 
erly enhanced  the  damages  allowed.  It 
was  purely  speculative,  and  should  have 
been  excluded." 

It  is  not  proper  to  take  into  consider- 
ation the  purposes  of  promoters  in  rela- 
tion to  a  certain  tract  of  land  through 
which  a  railroad  company  was  condemn- 
ing a  right  of  way.  Richmond  &  P.  Elec- 
tric R.  Co.  V.  Seaboard  Air  Line  R.  Co. 
(1905)  103  Va.  399,  49  S.  E.  612,  where 
the  court  said :  ^It  is  the  present  actual 
value  of  the  land  with  all  its  adapta> 
tions  to  general  and  special  uses,  and 
not  its  prospective  or  speculative  or 
possible  value  based  upon  futttre  expen- 
ditures and  improvements  that  is  to  be 
considered." 

It  may  be  here  noted  that  where  evi- 
dence was  permitted  to  be  introduced 
for  the  purpose  of  showing  the  adapta- 
bility of  the  land  for  the  building  in 
the  near  future  of  an  extensive  ware- 
house and  railroad  yards,  it  was  held 
that  there  was  no  error  in  declining  to 
admit  in  the  proofs  a  map  or  plat  show- 
ing the  possible  contemplated  future  de- 
velopment of  the  property,  where  it  was 
a  mere  plat  or  plan  of  a  possible  and 
largely  imaginary  development  of  the 
tract.  Sexton  v.  Union  Stock  Yard  & 
Transit  Co.  (1902)  200  HI.  244,  65  N.  E. 
638. 

But  under  the  Georgia  Constitution, 
requiring  payment  of  "just  and  adequate 
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compensation''  for  private  property 
taken  for  public  use,  it  was  held,  where 
the  county  took  stone  which  the  land- 
owner had  lately  hauled  on  his  land  for 
the  purpose  of  building  a  home  and  out- 
buildings, that  the  owner  was  not  re- 
stricted to  market  value;  and  that  '^^just 
and  adequate  compensation'  for  property 
which  the  owner  has  designed  for  a 
special  use,  stnd  of  which  he'  has  been 
deprived  for  the  public  benefit  without 
his  consent,  may  include  the  cost  or 
value  of  the  article  to  the  owner  for  the 
purposes  for  which  he  designed  to  use 
it."  Elbert  County  v.  Brown  (1915)  16 
Ga.  App.  834,  86  S.  E.  651. 

Possibility   of  future  privileges. 

The  possibility  of  acquiring  privileges 
in  the  future  is  too  remote  as  an  ele- 
ment of  damages.  Thus,  "the  possibil- 
ity that  one  seeking  land  by  right  of 
eminent  domain  may  secure  the  right 
from  the  legislature  to  carry  water  con- 
tained in  it  to  supply  municipalities  can- 
not be  considered  in  fixing  the  compen- 
sation to  be  awarded  for  it.''  Sargent  v. 
Merrimac  (1907)  196  Mass.  171,  11 
L.R.A.(N.S.)  996,  124  Am.  St.  Rep.  528, 
81  N.  E.  970. 

So,  where  at  the  time  of  the  award 
there  was  no  law  giving  littoral  proprie- 
tors any  rights  whatever  in  tide  lands 
below  ordinary  high  tide,  and  they  had 
no  valuable  rights  therein,  it  was  error 
to  include  in  the  value  of  shore  prop- 
erty prospective  possibilities  or  rights 
to  lands  below  the  line  of  ordinary  high 
tide.  Bellingham  Bay  &  B.  C.  R.  Co.  v. 
Strand  (1892)  4  Wash.  311,  30  Pac.  144. 

Testimony  in  relation  to  the  value  of 
wharf  privileges  on  the  shore  of  a  river 
where  the  tide  ebbs  and  flows,  given  for 
the  purpose  of  enhancing  the  value  of 
some  of  the  land  sought  to  be  appropri- 
ated, ought  not  to  be  received,  where  the 
party  claiming  the  compensation  has  no 
wharf  franchise.  Central  P.  R.  Co.  v. 
Pearson  (1868)  35  CaL  247,  where  the 
court  said:  "The  mere  fact  that  the 
party  might  at  some  future  time  obtain 
from  the  state  a  grant  of  a  wharf  fran- 
chise, if  allowed  to  remain  the  owner  of 
the  land,  is  altogether  too  remote  and 
speculative  to  be  taken  into  considera- 
tion. The  question  for  the  Commissioners 
to  ascertain  and  settle  was  the  pres- 
ent value  of  the  land  in  its  then  condi- 
tion, and  not  what  it  would  be  worth  if 
something  more  should  be  annexed  to  it 
at  some  future  time.'' 

While  the  objection  was  not  properly 
raised,  the  court  considered  that  it  was 
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error  in  taking  a  lot  near  a  railroad  for 
railroad  purposes,  to  give  the  jury  to 
understand  that  the  property  might  be 
more  valuable  in  the  future  by  reason  of 
its  location  in  case  the  railroad  should 
extend  the  privilege  of  a  track  to  it. 
Russell  V.  St.  Paul,  M.  &  M.  R.  Co. 
(1885)  33  Minn.  210,  22  N.  W.  379. 

See  also  Emery  v.  Boston  Terminal 
Co.  (1901)  178  Mass.  172,  86  Am.  St. 
Rep.  473,  59  N.  E.  763,  supra,  under  "Im- 
agination, etc.,  uses.'' 

In  Langdon  v.  New  York  (1887)  9 
N.  Y.  S.  R.  766,  it  was  held  that  com- 
pensation ought  not  to  be  awarded  for 
the  mere  possibility  of  securing  a  privi- 
lege or  license  from  a  city  for  building 
a  platform  and  shed  in  connection  with 
a  wharf 

But  in  Re  New  York  (1907)  117  App. 
Div.  553,  102  N.  Y.  Supp.  667,  it  was 
held  that  a  possible  right  to  obtain  a  re- 
vocable permit  to  build  a  shed  on  a  pier 
marks  a  proper  element  of  value. 

Miscellaneous. 

It  may  be  noted  that  in  Kerr  v.  South 
Park  Comrs.  (1885)  117  U.  S.  379,  29 
L.  ed.  924,  6  Sup.  Ct.  Rep.  801,  in  a  part 
of  the  charge  which  was  not  objected  to 
on  the  appeal,  the  court  below  said:  "A 
number  of  witnesses  testified  that  the 
agitation  of  the  park  project,  the  antici- 
pation that  the  legislature  would  author- 
ize the  appropriation  of  lands  to  estab- 
lish a  park  in  the  vicinity  of  the  present 
South  Park,  and  the  introduction  of  the 
bill  into  the  legislature,  which  finally  be- 
came a  law  on  the  —  day  of  February, 
1869,  materially  enhanced  the  value  of 
lands  embraced  in  the  present  park  lines, 
as  well  as  the  lands  adjacent  thereto  and 
in  that  vicinity.  Any  resulting  benefits 
to  the  lands  within  the  proposed  park 
from  this  and  other  causes,  such  as  the 
growth  and  prosperity,  or  the  anticipat- 
ed growth  and  prosperity,  of  the  city  of 
Chicago,  you  should  take  in  account  in 
determining  the  amount  that  will  fairly 
compensate  the  owner." 

While  within  the  scope  of  the  note  in 
15  L.R.A.(N.S.)  679,  where  it  is  cited, 
reference  may  be  here  made  to  Montana 
R.  Co.  V.  Warren  (1890)  137  U.  S.  348, 
34  L.  ed.  681, 11  Sup.  Ct.  Rep.  96,  affirm- 
ing (1887)  6  Mont.  275,  12  Pac.  641, 
where  it  was  held  that  a  railroad  com- 
pany, in  condemning  for  a  right  of  way, 
cannot  object .  that  the  owners  of  the 
land  showed  that  the  property  sought 
to  be  condemned  was  a  part  of  a  mining 
claim    and    adjoined    a    mine   of   great 

value,  and  that  therefore  it  might  con- 
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tain  part  of  the  same  vein,  and  the  opin- 
ions of  witnesses  on  that  point  were 
competent.  The  court  said:  ''That  this 
mining  claim,  which  may  be  called  ^only 
a  prospect/  had  a  value  fairly  denomi- 
nated a  market  value,  may,  as  the  su- 
preme court  of  Montana  well  says,  be 
affirmed  from  the  fact  that  such  'pros- 
pects' are  the  constant  subject  of  barter 
and  sale.  Until  there  has  been  fuU  ex- 
ploiting of  the  vein,  its  value  is  not 
certain,  and  there  is  an  element  of  specu- 
lation, it  must  be  conceded,  in  any  esti- 
mate thereof.  And  yet,  uncertain  and 
speculative  as  it  is,  such  'prospect'  has 
a  market  value;  and  the  absence  of  cer- 
tainty is  not  a  matter  of  which  the  rail- 
road company  can  take  advantage  when 
it  seeks  to  enforce  a  sale.  Contiguous 
to  a  valuable  mine,  with  indications  that 
the  vein  within  such  mine  extends  into 
this  claim,  the  railroad  company  may 
not  plead  the  uncertainty  in  respect  to 
such  extension  as  a  ground  for  refusing 
to  pay  the  full  value  which  it  has  ac- 
quired in  the  market  by  reason  of  its 
surroundings  and  possibilities.'' 

It  may  be  noted  that  in  Shoemaker  v. 
United  States  (1892)  147  U.  S.  282,  37 
L.  ed.  170,  13  Sup.  Ct.  Rep.  361,  a  por- 
tion of  the  instruction  to  the  Commis- 
sioners for  taking  a  park  for  the  United 
States  in  the  District  of  Columbia,  which 
was  not  objected  to,  stated  that  they 
were  not  at  liberty  to  place  a  value  upon 
these  lands  upon  the  basis  of  what  one 
might  be  willing  to  buy  them  on  time 
for  purely  speculative  purposes. 

In  a  case  for  the  condemnation  by 
the  United  States  of  the  right  of  way 
for  a  boat  railway,  the  court  said  that 
there  was  no  testimony  "Intimately 
tending  to  show  a  prospective  demand 
for  further  rights  of  way,  and  I  am  of 
the  opinion  that  the  defendant  is  not 
entitled  to  anything  on  such  account." 
United  States  v.  Taffe  (1898)  86  Fed. 
830. 

"Although  it  is  not  proper  to  estimate 
land  condemned  for  public  purposes  by 
the  public  necessities  or  its  worth  to  the 
public  for  such  purpose,  it  is  proper  to 
consider  the  fact  that  the  property  is 
so  situated  that  it  will  probably  be  de- 
sired and  available  for  such  a  pur]>ose." 
United  States  v.  Chandler-Dunbar  Water 
Power  Co.  (1913)  229  U.  S.  53,  57  L.  ed. 
1063,  33  Sup.  Ct.  Rep.  667,  where  the 
United  States  was  condemning  lands  for 
navigation  purposes. 

New  Orleans  v.  Manfre  (1904)  111  La. 
927,  35  So.  981,  is  sufficiently  referred  to 
in  the  principal  case.  B.  B.  B. 
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K£BRASKA  SUPRfiMS  COURT. 

THOMAS  RODEN 

V. 

PARIS  A.  WILLIAMS,  Appt. 
(—  Neb.  — ,  168  N.  W.  360.) 

Evidence  —  contract  —  writing. 

1.  Where  a  contract  of  sale  has  been  con- 
summated by  writing,  the  presumption  is 
that  the  writing  contains  the  whole  con- 
tract, and,  in  the  absence  of  fraud,  mistake, 
or  ambiguity  of  expression  in  the  contract 
itself,  parol  evidence  is  inadmissible  to 
change  or  vary  its  terms. 

For  other  cases,  see  Evidence,  VL  a,  in  Dig. 
1-52  N,  8. 

Fixtures  -«  farm  buildings. 

2.  Buildings,  such  as  corncribs,  cattle 
sheds,  hog  sheds,  and  other  customary  out- 
houses,, situated  upon  a  farm,  are  of  the 
general  class  which  a  prospective  buyer  in- 
tipecting  the  farm  would  have  a  right  to  as- 
Bume  are  part  of  the  freehold.  They  are  not 
such  as  to  put  him  upon  inquiry  in  refer- 
ence thereto,  even  though  he  may  then  know 
that  the  farm  is  occupied  by  a  tenant. 

For  other  cases,  see  Fiwtures,  III.  in  Dig. 
1-52  N.  8. 

Same  —  sale  ^  removal  of  fixtures. 

3.  And  where  the  owner  of  such  a  farm 
sells  the  same  and  enters  into  a  written 
contract  of  sale  thereof,  without  reserving 
Bueh  buildings,  and  such  contract  is  finally 
consummated  by  the  payment  to  hfm  by  the 
purchaser  of  the  full  agreed  consideration 
for  such  farm,  the  seller  will  be  liable  to 
the  purchaser  for  the  value  of  such  improve- 
ments, if  owned  by  the  tenant  and  removed 
by  him  without  the  consent  of  such  pur- 
chaser. 

For  other  eases,  see  Fiastures,  III.  t»  Dig. 
1-52  N.  8. 

E^vldence  ^  sufllcfency. 

4.  The  verdict  of  a  jury  will  not  be  set 
aside  for  want  of  evidence  to  support  it,  if 
there  is  a  substantial  conflict  of  evidence 
upon  the  issue  presented. 

For  other  oases^  see  Appeal  and  Error,  VII. 
I,  2,  a,  in  Dig.  1-52  N.  8. 

(June  3,  1916.) 

Headnotes  by  Fawcett,  J. 


Note.  —  The  right  of  a  third  person  to 
remove  fixtures  as  breach  of  a  covenant  in 
deed  of  real  property  Is  treated  in  a  note 
to  Herzog  ▼.  Marx»  35  L.R.A.(N.S.)  976. 

Generally,  as  to  agreement  between  land- 
lord and  tenant  for  removal  of  fixtures  by 
latter  as  affecting  third  persons,  see  note 
to  Pabst  V.  Fcrch,  L.R.A.1915E,  822. 

The  analogous  question  as  to  who  must 
bear  loss  for  destruction  or  deterioration  of 
property  before  contract  has  been  complete- 
ly performed  by  transfer  of  legal  title  is 
considered  in  the  notes  to  Sewell  v.  Under- 
hm.  27  L.R^(N.S.)  233,  and  Good  v.  Jar- 
rard,  43  L..R^.(N.S.)  883. 
T-R^J917A. 


APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Franklin 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  breach  of 
certain  conditions  in  a  contract  for  the  sale 
of  land.    Affirmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  W.  C.  Dorsey  for  appellant. 
Mr.  George  Ix>sey  for  appellee. 

Fawcett,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  in  the  district 
court  for  Franklin  county,  to  recover  dam- 
ages which  plaintiff  claims  to  have  sus- 
tained by  reason  of  a  breach  of  certain 
conditions  in  a  contract  entered  into  be- 
tween plaintiff  and  defendant,  for  the  sale 
by  the  latter  to  the  former  of  a  quarter  sec- 
tion of  land.  Plaintiff  recovered,  and  de- 
fendant appeals. 

The  evidence  fairly  establishes  the  fol- 
lowing facts:  In  the  fall  of  1912,  defend- 
ant listed  the  land  for  sale  with  one  Myers, 
a  real  estate  agent.  Myers  negotiated  a 
sale  of  the  land  to  plaintiff  for  $9,009,  and 
prepared  a  contract  of  sale  for  execution 
by  the  parties.  The  contract  provided  that 
the  consideration  should  be  paid,  $300 
cash,  $1,000  on  or  before  December  16th, 
and  the  balance  of  $7,700  on  or  before 
March  1,  1913,  "less  $2,600  mortgage  at  5 
per  cent  interest,"  and  that  plaintiff  was 
to  take  the  property  subject  to  the  taxes 
for  1912  and  subsequent  taxes.  The  con- 
tract was  signed  by  defendant  and  left 
with  his  agent,  Myers,  for  execution  by 
plaintiff.  A  few  hours  later  plaintiff 
called  at  the  office  of  Myers,  and  the  con- 
tract was  submitted  to  him.  He  objected 
to  assufning  the  taxes  for  1912,  and  refused 
to  sign  unless  there  was  inserted  the  words, 
"Taxes  of  1912  paid."  Myers  said  he  would 
make  such  change,  with  the  understanding 
that  the  deal  would  not  go  through,  unless 
defendant  agreed  to  it.  Plaintiff  agreed 
to  that  arrangement,  and  Myers  then 
changed  the  contract  by  Inserting  those 
words.  Thereupon  plaintiff  signed  the  con* 
tract  and  paid  Myers  the  $300  cash  pay- 
ment. Some  two  or  three  hours  later  in 
the  day  Myers  met  defendant  and  told  him 
what  had  been  done.  He  testifies  that  he 
told  defendant  that  plaintiff  refused  to  buy 
the  place  unless  the  taxes  were  paid  by  de- 
fendant; that  defendant  "looked  it  over 
and  said  it  was  all  right,  that  he  wouldn't 
let  the  taxes  stop  the  sale,  and  I  asked  him 
then  if  it  was  a  go,  and  he  said,  'Yes.' 
Q.  If  I  understand  you,  Mr.  Myers,  Mr. 
Williams  agreed  finally  to  the  contract  as 
it  was  amended?  A.  Yes,  sir."  Defendant 
admits  having  stated  to  Myers,  "Well,  I 
don't  know  as  I  would  let  the  taxes  spoil 
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the  contract,"  but  says  that  afterwards  he 
considered  the  matter  and,  as  he  "had  been 
on  a  deal  with  a  man  for  the  farm  for 
$10,000,"  and  plaintiflf  had  "jewed  us  down" 
$600,  he  made  up  his  mind  that  he  would 
not  stand  for  the  taxes  at  all.  He  did, 
however,  accept  the  $300  which  plain tilT 
had  paid.  The  above  facts  present  the  first 
question  to  be  determined,  viz.:  Did  de* 
fondant,  by  what  he  said  to  Myers  after 
Myers  had  changed  the  contract,  and  by 
the  acceptance  of  the  $300,  ratify  and  con- 
firm the  contract  which  he  had  signed,  as 
changed  by  Myers?  We  agree  with  the  jury 
that  he  did.  On  December  16Ui  the  parties 
met  for  the  purpose  of  adjusting  the  sec- 
ond payment  of  $1,000  provided  by  the 
contract  to  be  paid  on  that  date.  This  ap- 
pears to  have  been  the  first  time  plaintiff 
and  defendant  had  met.  Defendant  then 
insisted  that  plaintiff  must  pay  the  taxes 
for  1912  and  the  interest  on  the  mortgage 
from  the  last  interest  payment,  viz.,  June, 
1912.  The  evidence  is  in  conflict  as  to 
whether  or  not  plaintifT  agreed  to  that  de- 
mand.. It  would  sustain  a  verdict  either 
way.  The  verdict  for  plaintiff  must  there- 
fore stand. 

A  further  controversy  arose  between  the 
parties,  subsequent  to  the  execution  of  the 
written  contract,  with  regard  to  certain  im- 
provements which  defendant's  tenant,  then 
in  possession  of  the  farm,  had  placed  upon 
it.  The  improvements  consisted  of  a  gran- 
ary, inside  of  and  boarded  up  to  the  corn- 
crib;  a  "big"  shed  that  was  built  up 
against  the  barn;  a  cattle  shed,  16  by  14, 
which  had  been  built  in  the  cattle  yard;  a 
hog  shed  and  a  privy.  The  right  of  de- 
fendant (or  his  tenant)  to  remove  these  im- 
provements must  be  determined  by  the 
terms  of  the  written  contract.  In  that 
contract  no  reservation  is  made  by  defend- 
ant of  the  improvements  in  controversy. 
The  improvements  were  of  a  class  which 
anyone  inspecting  the  farm  would  have  a 
right  to  assume  were  a  part  of  the  free- 
hold. Tliey  w^ere  not  such  as  to  put  a  pro- 
spective purchaser  upon  inquiry  in  refer- 
ence thereto,  even  though  he  knew  the  farm 
was  then  occupied  by  a  tenant.  They  were 
of  such  a  class  as  to  impose  upon  the  seller 
the  duty  of  advising  the  prospective  pur- 
chaser of  the  fact  that  they  belonged  to 
the  tenant,  and  not  to  the  freehold.  It  is 
true,  the  parties  had  some  conversation  in 
relation  to  the  improvements  at  their  first 
meeting  on  December  16th,  which  was  a 
month  after  the  execution  of  the  contract. 
Nothing  then  said  could  release  defendant; 
from  his  liability  for  the  value  of  the  im- 
provements if  removed  by  him  or  his  ten- 
ant, unless  the  plaintiff  then  agreed  to  re- 
lease him  from  such  liability.  The  evidence 
L.R.A.1917A. 


upon  this  point  is  in  conflict.  The  fury 
found  for  plaintiff  upon  sufficient  evidence 
to  sustain  their  finding,  and  it  is  con- 
clusive. 

The  contract  required  the  final  payment 
to  be  made  on  or  before  March  1,  1913. 
Defendant  deposited  with  the  bank  at 
Riverton  his  copy  of  the  contract,,  and  also 
a  deed  to  the  land,  to  be  held  until  the 
final  payment  was  made  to  the  bank  for 
him,  when  the  deed  was  to  be  delivered.  It 
is  urged  by  defendant  that  when  plaintiff 
made  the  final  payment  on  February  28th, 
he  had  been  told  by  defendant  that  he  (de- 
fendant) would  not  make  him  a  deed  to  the 
land  unless  he  paid  the  1912  taxes,  and  the 
interest  on  the  mortgage  from  the  last  in- 
terest payment  date  in  June,  1912;  that  he 
knew  when  he  made  such  payment  that  the 
improvements  in  controversy  had  been  re- 
moved by  the  tenant.  In  support  of  this 
contention  defendant  says  that  plaintiff 
made  the  final  payment  with  full  knowledge 
of  the  facts,  and  without  duress  or  fraud; 
that  he  thereby  acceded  to  the  demands  of 
the  defendant,  and,  whether  such  demands 
were  well  founded  or  not,  the  final  payment 
made  by  him  under  such  circumstances  was 
a  voluntary  payment  and  cannot  be  re- 
covered back  wholly  or  in  part.  We  are 
unable  to  concur  in  defendant's  view  of  the 
law  applicable  to  the  facts  shown  by  the 
record.  This  court  has  settled  the  rule 
applicable  to  such  facts.  "Where  a  con- 
tract of  sale  has  been  consummated  by 
writing,  the  presumption  is  that  the  writ- 
ing contains  the  whole  contract,  and,  in 
the  absence  of  fraud,  mistake,  or  ambiguity 
of  expression  in  the  contract  Itself,  parol 
evidence  is  inadmissible  to  change  or  vary 
its  terms."  Apking  v.  Hoefer,  74  Neb.  325^ 
104  N.  W.  177. 

In  the  opinion  ( 74  Neb.  on  page  328 ) ,  we 
said:  "Even  if  the  defendant  agreed  orally, 
after  the  contract  was  executed,  that  the 
plaintiffs  might  have  a  few  days  after  July 
10th  to  meet  the  payment  maturing  on 
that  date,  it  was  a  naked  promise,  without 
consideration,  and  could  not  be  enforced. 
It  follows,  therefore,  that  the  eourt  erred 
in  the  admission  of  oral  evidence  to  vary 
the  terms  of  the  written  contract.  It  is 
clearly  apparent  from  the  written  contract 
that  time  was  of  the  essence  of  it,  and 
that  the  failure  of  the  plaintiffs  to  meet 
the  payment  maturing  on  the  10th  day  of 
July,  1902,  gave  defendant  the  option  to 
forfeit  the  contract  and  declare  it  at  an 
end." 

That  such  a  contract  as  the  one  involved 
here  manifests  an  intention  to  make  time 
of  the  essence  of  the  contract  is  also  held 
in  Cadwell  v.  Smith,  83  Neb.  567,  120  N. 
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W.  130.  When  plaintiff  appeared  at  the 
bank  on  Febi*uary  28th  to  make  his  final 
payment  and  obtaui  his  deed,  he  had  only 
one  more  day  remaining  in  which  to  com- 
ply with  the  terms  of  his  contract  as  to 
the  making  of  such  final  payment.  Had 
he  failed  to  make  his  final  payment  on  that 
day  or  the  next,  defendant,  by  the  terras 
of  the  contract,  would  have  been  released 
from  all  liability  thereunder,  and  plaintiff 
would  have  lost  his  bargain,  and  would, 
probably,  have  had  difficulty  in  obtaining  a 


return  of  the  $1,500  which  he  had  paid 
thereon. 

All  of  the  points  in  controversy,  above 
referretl  to,  were  properly  submitted  to  the 
jury  by  the  instructions  of  the  court.  The 
verdict  returneil  under  those  instructions 
has  sutilcient  evidence  to  support  it. 

Finding  no  reversible  error  in  the  record, 
the  judgment  of  the  District  Court  is 
affirmed. 

Hanier,  J.,  not  sitting. 


TEXXESSEE  SUPREME  COURT. 

LOUISVILLE  &  NASHVILLE  RAILROAD 
COMPANY,  Plfl'.  in  Certiorari, 

V. 

MRS.  SAM  MARLIN. 

(—  Tenn.  — ,  188  S.  W.  505.) 

Muster  and  servant  —  liability  of  car- 
rier for  act  of  Pallnian  (Kniduetor. 

A  railroad  company  is  not  liable  for  the 
wanton  act  of  a  Pullman  conductor  in  forc- 
ing from  the  train,  when  it  is  over  a  trestle, 
a  trespasser  stealing  a  ride,  where  his  act 
is  not  necessary  to  protect  passengers. 
For  other  cases,  see  Carriers,  11.  h,  1,  in  Dig, 

1-12  N.  S. 

(June  6,  1916.) 

(^  ERTIORARI  to  the  Court  of  Civil  Ap- 
y  peals  to  review  a  judgment  affirming  a 
judgment  of  the  Circuit  Court  for  David- 
iion  County  in  plaintiff's  favor  in  aja  action 
brought  to  recover  damages  for  the  alleged 
unlawful  killing  of  her  husband.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  F.  M.  Bass  and  Keeble  &  Seay> 
for  plaintiff  in  certiorari: 

As  to  its  passengers,  a  railroad  company 
is  charged  with  the  exercise  of  the  highest 
degree  of  care,  skill,  and  oversight  to  eui- 
complish  their  safe  transportation. 

Hutchinson,  Carr.  3d  ed.  805;  Illinois 
C.  R.  Co.  V.  Kuhn,  107  Tenn.  Ill,  64  S.  W. 
202;  Pennsylvania  Co.  v.  Roy,  102  U.  8. 
456,  26  L.  ed.  144,  10  Am.  Neg.  Cas.  593. 

As  to  trespassers,  a  railroad  company 
owes  them  no  duty  other  than  not  to  wan- 
tonly or  wilfully  injure  them. 

Illinois  C.  R.  Co.  v.  Meacham,  91  Tenn. 
428,  19  S.  W.  232,  6  Am.  Neg.  Caa.  460; 
Sands  v.  Southern  R.  Co.  108  Tenn.  1,  64  S. 
W.  478;  Louisville  &  N.  R.  Co,  v.  Hailey,  94 
Tenn.  383,  27  I..R.A.  549,  29  S.  W,  367,  10 
Am.  Neg.  Cas.  250;  Mobile  &  O.  R.  Co.  v. 

I    ■■      ■  ■  I  !■  ■         ■  ■       ■     ■  ■  ■  -       -■    ^  —  ■  ■■■■■■■  ■■■■*  i^-...  ■        ■IM.BMM^.I  M^  ., 

Note.  ^  As  to  liability  of  railroad  com- 
pany for  acts  of  Pullman  car  employees  to- 
w^ard  trespassers,  see  annotation  following 
this  case,  poat^  420. 
I4JLA.I917A. 


Bogle,  101  Tenn.  40,  46  S.  W.  760;  White 
V.  Nashville,  C.  &  St.  L.  R.  Co.  108  Tenn. 
741,  70  S.  VV.  1030;  33  Cyc.  815. 

A  Pullman  conductor  is  not  the  servant 
of   the   railroad   company. 

3  Elliott,  Railroads,  §  1267a;  4  Thomp. 
Neg.  §§  3472a,  5139;  Robinson  v.  Baltimore 
&  O.  R.  Co.  237  U.  S.  84,  59  L,  ed.  849,  36 
Sup.  Ct.  Rep.  491,  8  N.  C  C  A.  1. 

A  Pullman  employee  will  be  regarded  in 
law  as  the  servant  of  the  railroad  company 
so  far  as  his  mistreatment  of  a  passenger 
ia  concerned. 

Louisville,  N.  &  G.  S.  R.  Co.  v.  Katzen- 
berger,  16  Lea,  386,  57  Am.  Rep.  232,  1 
S.  W.  44;  Louisville  &  N.  R.  Co.  v.  Ray, 
101  Teim.  10,  46  S.  W.  654;  St.  Louis,  I. 
M,  &  S.  R.  Co.  V.  Hatch,  116  Tenn.  580,  94 
S.  W.  671;  Nashville,  C.  &  St.  L.  R.  Co.  v. 
Lillie,  112  Tenn.  331,  105  Am.  St.  Rep. 
947,  78  S.  W.  1055;  Pennsylvania  Co.  v. 
Roy,  102  U.  S.  453,  26  L.  ed.  142,  10  Am. 
Neg.  Cas.  693;  4  Elliott,  Railroads,  1621, 
3640;  2  Hutchinson,  Carr.  §  1136. 

This  is  not  true  as  respects  his  dealings 
with  a  trespasser  on  the  train. 

4  Elliott,  Railroads,  §  1625;  Williams  v. 
Pullman  Palace  Car  Co.  40  La.  Ann.  417. 
8  Am.  St.  Rep.  538,  4  So.  86,  8  Am.  Neg. 
Cas.  303;  Blake  v.  Kansas  City  Southern 
R.  Co.  38  Tex.  Civ.  App.  337,  85  S.  W.  430. 

Messrs.  A.  T.  Levlne  and  W.  H.  Wash- 
ington, for  defendant  in  certiorari. 

When  the  Pullman  conductor  undertook 
to  comply  with  the  rules  of  tJie  railroad 
company  by  ridding  the  car  of  trespassers, 
he  was  performing  a  duty  to  its  passengers, 
and  was  acting  directly  within  the  general 
scope  of  his  agency  as  such  servant. 

Nashville,  C,  &  St.  L.  R.  Co.  v.  Lillie, 
112  Tenn.  331,  105  Am.  St.  Rep.  947,  78 
S.  W.  1055;  Louisville,  N.  &  G.  S.  R.  Co. 
V.  Katzenberger,  16  Lea,  385,  57  Am.  Rep. 
232,  1  S.  W.  44;  Louisville  &  N.  R.  Co.  v. 
Ray,  101  Tenn.  JO,  46  S.  W.  654;  Kinsley 
v.  Lake  Shore  &  M.  S.  R.  Co.  126  Mass. 
64,  '28  Am.  Rep.  200;  Thorpe  v.  New  York 
C.  A  H.  R.  R.  Co.  76  N.  Y.  406,  32  Am. 
Rep.  325;  Dwinelle  v.  New  York  C,  &  H.  R. 
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K.  Co.  120  X.  Y.  117,  8  UR.A.  224,  17  Am. 
St.  Rep.  611,  24  N.  E.  310. 

The  master  is  liable  for  tlie  wanton  and 
wilful  act  of  his  sen'ant  within  the  general 
scope  of  his  employment,  and  done  with  a 
view  to  a  furtherance  of  his  master's  busi- 
ness and  his  master's  intere^tn. 

(Jirvin  v.  Xew  York  C.  &  II.  R.  R.  Co. 
4V2  App.  Div.  562,  65  X.  Y.  Supp.  2JM>,  8 
Am.  Xeg.  Rep.  lOfl:  Rounds  v.  Delaware, 
L.  &  \V.  R.  Co.  64  N.  Y.  129,  21  Am.  Rep. 
.597,  8  Am.  Xeg.  Cas.  536;  Hoffman  v.  New 
York  C.  &  II.  R.  R.  Co.  87  X.  Y.  25,  41  Am. 
Rep.  337,  8  Am.  Xeg.  Cas.  543;  Gulf,  C.  &  S. 
F.  R.  Co.  V.  Kirkbride,  79  Te.\.  457,  15  S.  \V. 
495,  8  Am.  Xeg.  Cas.  631;  7  Labatt,  3iast. 
&  S.  §  2555;  Highland  Ave.  &  Belt  R.  Co. 
V.  Robinson,  125  Ala.  483,  28  So.  28;  Illi- 
nois r.  R.  Co.  V.  Ross,  31  111.  App.  170; 
Baltimore  &  O.  R.  Co.  v.  Stnibe,  HI  Md. 
119,  73  Atl.  607;  Haehl  v.  Wabash  R.  Co. 
119  Mo.  325,  24  S.  VV.  737;  Enright  v. 
Pittsburg  Junction  R.  Co.  204  Pa.  543,  54 
Atl.  317,  9  Am.  Xeg.  Rep.  364;  Stewart  v. 
Brooklyn  &  C,  T.  R.  Co.  00  X.  Y.  588,  43 
Am.  Rep.  185,  8  Am.  Xeg.  Cas.  547;  Heen- 
rich  v.  Pullman  Palace  Car  (^o.  10  Sawy. 
80,  20  Fed.  100;  Barrett  v.  Minneapolis,  St. 
Paul  &  S.  Ste.  M.  R.  Co.  106  Minn.  51,  18 
L.R.A.(N.S.)  416,  130  Am.  St.  Rep.  585, 
117  N.  W.  1047;  Kansas  City,  Ft.  S.  &  G.  R. 
Co.  v.  Kelly,  36  Kan.  655,  59  Am.  Rep 
506,  14  Pac.  172,  3  Am.  Neg.  Cas.  437; 
Mann-Boudoir  Car  Co.  v.  Dupre,  21  L.R.A. 
297,  4  C.  C.  A.  540,  13  U.  S.  App.  183,  54 
Fed.  646:  Boggess  v.  Chesapeake  &  O.  R. 
Co.  37  W.  Va.  297,  23  L.R.A.  777,  16  S.  E. 
525,  7  Am.  Neg.  Cas.  134;  1  Clark  &  S. 
Agency,  1072-1075;  Elliott  v.  Ix)uisville  & 
N.  R.  Co.  21  Ky.  L.  Rep.  630,  52  S.  W.  833, 
6  Am.  Xeg.  Rep.  532;  I>orsey  v.  Kansas 
City,  P.  &  G.  R.  Co.  104  La.  478,  52  L.R.A. 
92,*29  So.  177. 

A  principal  is  liable  for  the  act  of  his 
agent  within  the  general  scope  of  his 
agency,  regardless  of  previous  authoriza- 
tion or  subsequent  ratification. 

Union  R.  Co.  v.  Carter,  129  Tenn.  469, 
166  S.  W.  592,  7  N.  C.  C.  A.  748;  Memphis 
Street  R.  Co.  v.  Stratton,  131  Tenn.  620, 
L.R.A.1915E,  704,  176  S.  W.  105. 

And  this  rule  does  not  exclude  liability 
for  wrongs  done  to  one  who  has  no  con- 
tractual relation  to  the  company. 

Memphis  Street  R.  Co.  v.  Stratton,  supra. 

Neil,  Ch  J.,  delivered  the  opinion  of  the 
eourt: 

This  was  an  action  brought  in  the  circuit 
court  of  Davidson  county  by  the  defendant 
in  error  to  recover  damages  for  the  a41eged 
unlawful  killing  of  her  husband,  Sam  H. 
Marlin.  At  the  close  of  the  evidence  of  the 
plaintilf  below,  and  again  at  the  close  of 
1..R.A.1017A. 


all  of  the  evidence,  the  plaintiff  in  orr'»r 
moved  for  a  peremptory  instruction,  but 
this  motion  was  denied.  The  case  then  went 
to  the  jury,  who  rendered  a  verdict  against 
the  plaintiff  in  error,  and  from  the  judg- 
ment rendered  on  that  verdict,  an  appeal 
was  prosecuted  to  the  court  of  civil  appeals, 
and  there  the  judgment  was  affirmed.  Tlie 
case  then  came  to  this  court  under  the  writ 
of  certiorari. 

The  only  error  assigned  is  the  failure  of 
the  trial  judge  to  sustain  the  motion  for 
a  peremptory  instruction,  and  the  refu.-ai 
of  the  court  of  civil  appeals  to  reverse  his 
judgment. 

There  is  no  doubt  the  deceased  was  a 
trespasser,  and  the  only  evidence  as  to  tlu* 
manner  of  his  death  is  the  following: 

Sam  II.  Marlin,  the  deceased,  and  his 
brother  \V.  P.  Marlin,  being  in  Louisville, 
Kentucky,  and  desiring  to  come  to  Nash- 
ville, Tennessee,  where  the  family  of  tlu* 
former  resided,  and  being  unwilling,  or 
financially  unable,  to  take  passage  in  the 
usual  way,  paid  a  dollar  to  an  employee  in 
the  yards  at  Louisville  to  "square  them 
through," — a  sum  much  less  than  the  fare. 
Following  the  advice  of  the  employee  re- 
ferred to,  they  got  upon  the  tender,  and 
thence  upon  the  top  of  one  of  the  coaches 
composing  part  of  a  passenger  train  bound 
from  Louisville  to  Xashville.  They  rodo 
on  top  of  the  train  until  it  entered  Nash- 
ville. At  this  stage  of  the  journey,  and  at 
a  point  not  very  far  from  the  depot,  they 
climbed  down  from  the  roof  of  the  rear 
coach,  a  Pullman  sleeping  car,  onto  its  rear 
platfoiin.  Here  they  encountered  the  con- 
ductor of  the  sleeping  car,  who.  by  threaten- 
ing to  strike  them  with  his  metal-bound 
lantern,  compelled  them  to  jump  off  whiU^ 
the  train  was  passing  over  a  high  trestle 
between  Cherry  and  Cedar  streets,  in  Nash- 
ville. Tliis  occurred  about  2  o'clock  in  the 
morning.  As  the  result  of  the  jump,  de- 
fendant in  error's  husband  sustained  in- 
juries which  caused  his  death  within  a  few 
hours. 

The  act  was  wanton  and  cruel,  an<I, 
though  defendant  in  error's  husband  was  a 
trespasser,  pure  and  simple,  without  a 
shadow  of  right  on  the  train,  still  damages 
should  be  allowed  if  the  conductor  of  the 
sleeping  car  was  a  servant  of  the  railroad 
company.  The  whole  case  therefore  turns 
upon  the  decision  of  this  question. 

The  written  contract  between  the  Pull- 
man Company  and  the  railroad  company,  if 
there  was  one,  is  not  shown  in  the  e\'idence. 
We  have  nothing  but  the  testimony  of  two 
employees  of  the  Pullman  Company  as  to 
the  relations  of  the  two  companies.  Accord- 
ing to  this  evidence,  their  relations  were, 
viz. : 
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The  rulliuan  Company  fnruisliGd  its  spe- 
cial facilitioe,  \v<»ll  known  to  evoryono,  to 
such  of  the  pas>)ongers  of  Uie  railway  com- 
pany as  were  willing  to  pay  to  the  former 
company  the  extra  charge  made  tliercfor. 
The  Pullman  conductor  collected  only  the 
fare  due  to  his  company,  except  that  when 
passengers  came  in  late,  and  desired  to  re- 
tire, he  took  up  their  railway  tickets,  and 
turned  them  over  to  the  railway  conductor; 
this  for  the  comfort  of  the  pasHongerH,  to 
save  the  necessity  of  their  being  aroused 
by  the  railway  conductor  on  liis  subsequent 
passage  through  the  sleeping  car.  The  Pull- 
man car  is  manned  by  only  two  persons,  a 
conductor  and  a  porter.  Both  of  these  are 
employed  and  paid  by  the  Pullman  Com- 
pany, receive  all  of  their  orders  from  it, 
and  receive  no  orders  from  the  railway  com- 
pany. It  is  the  duty  of  these  two  servants 
of  the  Pullman  Company  to  look  after  the 
comfort  of  such  of  the  railway  company's 
passengers  as  enter  the  sleeping  car  and  pay 
for  its  accommodations.  It  is  also  their 
duty  to  protect  any  such  passenger  from 
insult  or  from  assault,  or  other  injiu'y, 
offered  by  any  i>erson  within  the  car, 
whether  such  aggression  be  offered  by  an- 
other passenger,  or  by  au  intruder  who  may 
enter  the  car.  If  an  intruder  enters,  it  is 
the  duty  of  the  Pullman  conductor  to  ask 
him  to  withdraw;  and,  if  he  refu^e,  then 
to  call  the  matter  at  once  to  the  attention 
of  the  railway  conductor,  whose  duty  it  h 
to  remove  such  person.  In  case  an  assault 
should  be  attempted  upon  any  lawful  occu- 
pant of  the  Pullman  ear,  and  its  violence  or 
suddenness  should  not  permit  the  delay 
required  to  call  in  the  railway  conductor  or 
the  train  crew,  it  would  be  the  duty  of  the 
Pullman  servants  to  act  at  once,  and,  if 
necessary  to  the  protection  of  the  party 
assaulted,  to  eject  the  offending  person  from 
the  ear.  But  the  servants  of  the  Pullman 
(Company  have  no  authority  to  eject  ai.y- 
one  from  the  train,  not  even  an  intruder 
upon  one  of  its  ears.  Such  removal  can  be 
effected  only  by  the  railway  conductor,  or 
some  member  of  the  traiu  crew. 

It  may  he  stated  that  the  conductor  of 
the  Pullman  car,  and  also  the  train  con- 
ductor, eacli  one,  denies  that  he  ejected 
Sam  H.  Marlin,  or  any  other  person  from 
the  train  on  the  night  in  question,  as 
sworn  by  W.  P.  Marlin,  the  brother  of  the 
deceased,  and  each  testifies  that  he  never 
heard  of  the  alleged  occuri^enee  until  the 
present  suit  was  started.  However,  in  dis- 
posinj(  of  the  motion  for  a  peremptory  in- 
straction,  this  phase  of  the  evidence  cannot 
l)e  considered  at  all,  but  onlj^  the  evidence 
MS  previously  related,  tending  to  show  lia- 
bility. 

Assuming,  as  we  must  when  eonsld* '*ing 
i.U.A.V.fllA. 


the  motion  for  a  peremptory  instruction, 
that  the  Pullman  conductor  forced  Marlin 
to  jimip  from  the  car,  was  he  acting  as  the 
agent  of  the  railway  company?  We  are 
unable  to  perceive  how  such  a  conclusion 
could  be  reached  on  the  facts  stated.  It  is 
insisted  for  the  defendant  in  error  that  the 
servants  of  the  Pullman  Company  owed  to 
the  railway  company  the  duty  of  protecting 
the  passengers  of  the  latter  who  were  being 
transported  in  the  sleeping  car,  and  so  far 
forth  were  the  agents  of  the  railway  com- 
pany; that  the  presence  of  an  intruder  on 
the  rear  platform  of  the  Pullman  at  2 
o'clock  in  the  morning  was  a  menace  to  pas- 
sengers; that  in  ejecting  him  from  the  car, 
and  from  the  train,  the  Pullman  conductor 
was  protecting  the  railway  company's  pas- 
sengers in  the  sleeper,  and  although  he  ex- 
ceeded his  authority  in  the  method  he 
adopted  to  effectuate  the  protection,  still 
he  was  acting  within  the  general  scope  of 
the  authority  to  protect,  and  therefore  his 
superior,  or  master,  in  the  special  matter, 
became  liable  for  his  act. 

It  is  true  that,  as  between  the  railway 
company  and  its  passengers,  the  porter  and 
tlie  conductor  in  charge  of  a  sleeping  car 
are  held  to  be  the  agents'  of  the  railway 
company  of  whose  train  the  sleeping  car 
forms  a  part,  and  responsibility  for  their 
acts,  as  atVecting  passengers,  is  imposed 
accordingly  (Nashville,  C.  &  St.  L.  R.  Co, 
V.  Lillie,  il2  Tenn.  332,  342,  343,  105  Am. 
St.  Rep.  1)47,  78  S.  W.  lO.w;  I^^misville  &. 
N.  U.  Co.  V.  Ray,  101  Tenn.  1,  10,  4H  S.  W. 
534;  I-«uisvillc,  N.  &  G.  S.  11.  Co.  v, 
Katzenberger,  10  l^a,  380,  57  Am.  Rep. 
232,  1  S.  W.  44:  Pennsylvania  Co.  v.  Roy, 
102  U.  S.  451,  26  U  e<L  141,  10  Am.  Xeg. 
Cas.  593;  Dwindle  v.  New  York  C.  &  11. 
R.  R.  Co.  120  X.  Y.  117,  8  L.R.A.  224,  17 
Am.  St.  Rep.  till,  24  X.  E.  319;  Campbell 
v.  Seaboard  Air  hino  R.  Co.  23  L.R.A. 
(X.S.)  1056,  and  note,  83  S.  C.  448,  137 
Am.  St.  Rep,  824,  65  S,  E.  628;  Denver 
&  R.  C.  R.  Co.  y.  Derry,  47  Colo.  584,  27 
L.R.A,(X.S.)  761,  764,  io8  Pac.  172;  (Jan- 
non  V.  Chicago,  R.  1.  &  P.  R.  ^^o.  141  Iowa, 
.37,  23  L.R.A.iX.S.)  1061,  1.17  X.  W.  m^}) 
and  that  it  is  their  duty  not  only  to  refrain 
from  injuring  passengers,  ■  but  to  protect 
them  (same  authorities)  ;  and  it  is  also 
true  that  a  servant,  acting  witliin  the  gen- 
eral scope  of  liis  authority,  makes  tiie  mas- 
ter responsible  even  though  he  act  without 
instructions,  or  exceed  bis  instructions 
(Terry  v.  Rurford,  131  Tenn.  451,  L.R.A. 
1915F,  714.  175  S.  W.  538;  Union  R.  Co. 
y.  Carter,  129  Tenn.  459,  166  S.  VV.  692,  7 
N.  C.  C.  A.  748;  Memphis  Street  R,  Co,  v 
Stratton,  131  Tenn.  620,  L.R,A.191oE,  704, 
178  S.  W.  105;  Dwinelle  v.  New  York  C.  Sc 
H.  R.  R.  Co.  120  N.  Y.  117,  8  L.R.A.  224. 
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17  Am.  St.  Rep.  611,  24  N.  E.  319).  It  is 
also  true,  in  general,  that  a  party,  injured 
by  a  servant  acting  within  the  scope  of  his 
authority,  need  not,  as  a  condition  of  lia- 
bility, stand  in  any  contractual  relation  to 
the  master,  but  may  be  wholly  a  stranger. 
Memphis  Street  R.  Co.  v.  Stratton,  131 
Tenn.  620,  L.R.A.1915E,  704,  176  S.  W.  105. 
But  neither  the  principles  stated  nor  the 
authorities  cited  support  the  case  sought  to 
be  made  by  the  defendant  in  error.  There 
is  not  a  scintilla  of  evidence  that  the  pas- 
sengers within  the  sleeper  or  anywhere  on 
the  train  were  in  the  sliglitest  danger,  or 
that  the  Pullman  conductor  even  purported 
to  act  on  such  ground.  Tlie  mere  fact  that 
the  two  men  climbed  down  from  the  top 
of  the  car,  onto  the  rear  platform,  when 
the  train  was  nearhig  the  depot,  could  fur- 
nisli  no  inference  on  which  to  base  fear  of 
danger.  There  was  no  threat;  no  offer  to 
enter  the  car;  no  request  that  such  entry 
be  permitted.  It  was  perfectly  obvious  to 
the  Pullman  conductor  that  the  two  men 
liad  been  stealing  a  ride, — indeed,  W.  P. 
Marlin  savs  he  told  the  officer  mentioned 
that  they  had  boarded  tlie  train  at  Louis- 
ville,— and  Ihat  they  were  climbing  down 
from  the  roof  preparatory  to  leaving  the 
train,  when  it  should  reach  the  depot.  In 
truth,  \V.  P.  Marlin  says  such  was  their 
purpose.  So,  there  was  nothing  in  fact,  or 
in  appearance  even,  that  could  call  into 
action  the  duty  of  the  Pullman  conductor 
to  protect  the  passengers.  Therefore,  if 
the  two  intruders  were  driven  from  the 
platform  of  the  sleeper,  and  forced  to  jump 
from  the  moving  train,  in  the  manner  testi- 
fied to  by  W.  P.  Marlin,  the  act  was  one 
purely  wanton  and  malicious,  and  per- 
formed in  his  personal  capacity  by  the  Pull- 
man conductor,  wholly  disconnected  from 
any  agency,  actual  or  constructive,  for  the 
railwav  com  pan  v. 

The  only  theory  of  liability  showing  any 
plausibility  was  that  put  forward  by  the 
defendant  in  error,  wliich  we  have  just  con- 
sidered, and  found  wanting  in  soundness. 
It  was  not  possible  to  support  the  proposi- 
tion that  the  law  would  impute  to  the  em- 


ployees of  the  Pullman  Company  an  agency 
for  the  railway  company  as  respects  tres- 
passers, or  the  relation  of  master  and  serv- 
ant between  them  in  respect  of  the  conduct 
of  such  employees  towards  trespassers 
Blake  v.  Kansas  City  Southern  R.  Co.  3S 
Tex.  Civ.  App.  337,  85  S.  W.  430.  The  gen- 
eral relation  of  master  and  servant  does  not 
exist  between  such  persons  and  a  railway 
company  hauling  a  Pullman  car  manned  by 
Pullman  employees  (4  Elliott,  Railroads, 
§  1625),  but  only  as  respects  passengers. 
The  reasons  which  justify  the  imputatiou 
of  an  agency  or  servanthood  in  respect  of 
passengers  wholly  fail  when  applied  to  a 
trespasser.  The  railway  company  owes  to 
its  passengers  the  duty  of  highest  care 
(Nashville  &  C.  R.  Co  v.  Elliott,  1  Coldw. 
611,  78  Am.  Dec.  506:  East  Tennessee,  V. 
&  G.  R.  Co.  V.  Mitchell,  11  Heisk.  400,  0 
Am.  Neg.  Cas.  444;  Fast  Tennessee,  V.  &  G. 
R.  Co.  V.  Conner,  15  Lea,  254,  6  Am.  Xeg. 
Cas.  450;  Dodge  v.  Boston  &  B.  S.  S.  Co.  12 
Am.  St.  Rep.  541,  1ft  N.  E.  373,  148  Mass. 
207,  3  Am.  Xeg.  Cas.  843,  2  L.R.A.  83,  and 
note),  while  to  a  trespasser  it  owes  only  the 
duty  to  refrain  from  intentionally  injuring 
him  (Illinois  C.  R.  Co.  v.  Meacham,  01 
Tenn.  428,  19  S.  W.  232,  6  Am.  Neg.  Cas. 
460).  Having  assumed  a  contract  of  car- 
riage with  a  passenger,  it  cannot  escape  or 
evade  its  responsibility  to  him  by  turning 
him  over  to  the  employees  of  the  Pullman 
Company.  The  law  forbids  it,  and  makes 
its  veto  perfect  by  treating  the  employees 
of  the  sleeping  car  company  as  the  servants 
of  the  railway  company,  as  respects  such 
passengers.  As  to  trespassers,  there  is  no 
contract  and  no  duty  of  service,  and  public 
policy  does  not  require  the  imputatiou  of 


an  agencv. 


It  results  that  the  trial  court  and  the 
Court  of  Civil  Appeals  were  both  in  error, 
and  their  judgments  are  reversed.  The  mo- 
tion for  a  peremptory  instruction  should 
have  been  sustained  and  the  suit  dismissed. 
Doing  now  what  should  have  been  done,  we 
sustain  the  motion,  and  dismiss  the  suit  at 
the  costs  of  the  defendant  in  error. 


Annotation — Liability  of  railroad  company  for  acts  of  Pullman  car  em- 
ployees toward  trespassers. 


The  liability  of  a  railroad  company 
for  acts  of  an  employee  of  a  sleeping  or 
Pullman  ear  company  towards  passen- 
gers is  discussed  in  notes  to  Mann-Bou- 
doir Car  Co.  V.  Dupre,  21  L.R.A.  297, 
and  Campbell  v.  Seaboard  Air  Line  R. 
Co.  23  L.R.A.(N.S.)   1056. 

The  holding  of  IjOUTSVille  &  N.  R.  Co. 
V.  MARLiir,  ante,  417,  that  no  liability 
L.U.A.1U17A. 


attached  to  the  railroad  company  for 
the  wanton  act  of  a  Pullman  car  em- 
ployee in  ejecting  a  trespasser,  for,  with 
respect  to  trespassers,  such  employees 
are  not  agents  or  servants  of  the  rail- 
road company,  is  supported  bv  Blake  v. 
Kansas  Citv *^Southem  R.  Co.' (1905)  38 
Tex.  Civ.  App.  337,  85  S.  W.  430,  which 
rules  likewise  on  similar  facts. 
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In  the  latter  case  the  court  said:  **A 
common  carrier  undertakes  absolutely  to 
protect  its  passengers  from  the  miscon- 
duct of  its  own  servants  while  engaged 
in  performing  a  duty  which  it  owes  to 
the  passenger,  and,  if  the  servant  inflicts 
injur\'  upon  one  of  its  passengers  during 
the  ejkisteuce  of  the  relation  of  carrier 
and  passenger y  the  carrier  is  liable  for 
the  act  and  its  natural  consequences,  no 
matter  what  mav  have  been  the  motive 
which  actuated  the  servant,  and  although 
Uie  act  was  contrary  to  the  express  or- 
ders of  the  cairier.  In  the  case  under 
consideration,  however,  the  party  com- 
plaining was  not  a  passenger  of  ap- 
pellee, but  a  trespasser  upon  its  train. 
To  him  appellee  did  not  owe  the  duty 
of  exercising  that  degi'ee  of  care  re- 
quired for  the  protection  of  its  passen- 
gers, but  could  only  be  held  liable  for 
a  breach  of  that  duty  which  every  one 
owes  to  another,  even  a  trespasser,  to 
avoid  inflicting  unnecessary  injury  upon* 
him.  Appellant  being  a  trespasser  upon 
appellee's  train,  the  reasons  for  the  rule 
which  authorizes  persons  in  charge  of 
sleeping  cars  to  be  treated  in  respect  to 
their  dealings  with  passengers  as  the 
servants  of  the  railway  company,  and 
holding  such  company  responsible  for 
their  acts  to  the  same  extent  as  if  they 
were  directly  employed  by  the  company, 
do  not  exist  in  his  case,  and  such  rule 
cannot  be  invoked  by  him.  His  right  to 
maintain  this  action  depends  upon  the 
existence  of  the  conventional  relation  of 
master  and  servant  between  appellee  and 
the  Pullman  palace  car  conductor,  and 
if  such  relation  did  not  exist  at  the  time 
of  appellant's  ejection  from  the  train,  he 
cannot  recover.  That  said  conductor 
was  in  fact  the  servant  of  the  Pullman 
Palace  Car  Company  .  .  .  ,  and  was 
under  the  control  and  subject  to  the  or- 
ders of  that  company,  and  that  he  was 


not  uiider  the  control  or  subject  to  the 
orders  of  appellee.  It  follows  from  what 
has  been  said  that,  in  our  opinion,  ap- 
pellee cannot  be  held  responsible  for  the 
act  of  the  Pullman  conductor,  and  for 
that  reason,  if  no  other,  the  judgment  of 
the  court  below  should  be  affirmed.  Hav- 
ing reached  the  conclusion  that  the  re- 
lation of  master  and  servant  did  not 
exist  between  appellee  and  the  Pullman 
conductor  in  respect  to  the  ejection  of 
appellant  from  the  train,  the  question 
whether  or  not  said  conductor,  in  eject- 
ing appellant,  was  acting  within  the 
scope  of  his  general  authority,  has  been 
eliminated  and  need  not  be  considered." 

The  court  observed  that,  if  mistaken 
in  the  foregoing  views,  and  if  it  should 
be  held  that  persons  in  chai'ge  of  a  sleep- 
ing car  constituting  a  part  of  a  railway 
company's  train  are  the  servants  of  such 
company  in  respect  to  their  dealings  with 
trespassers  found  on  such  car,  then,  un- 
der the  evidence,  it  followed  that  the 
Pullman  conductor  who  ejected  appel- 
lant from  the  train  was  the  joint  agent 
of  appellee  and  the  Pullman  Palace  Car 
Company,  and,  upon  that  hypothesis, 
both  companies  would  be  jointly  liable 
for  the  tort  committed  upon  appellant, 
and  the  release  of  the  Pullman  Com- 
pany would  operate  to  release  the  ap- 
pellee. 

In  Williams  v.  Pullman  Palace  Car  Co. 
(1888)  40  La.  Ann.  417,  8  Am.  8t.  Rep. 
538,  4  So.  85,  8  Am.  Neg.  Cas.  302,  it  is 
stated  that  a  railway  company  is  re- 
sponsible for  injuries  received  by  one 
of  its  passengers  at  the  hands  of  a  port- 
er of  a  sleeping  car  forming  part  of  the 
railway  company's  train,  if  it  appears 
that  said  passenger  was  not  a  trespasser 
on  the  sleeping  car.  In  this  case  the 
person  sustaining  injury  at  the  hands  of 
a  Pullman  car  i)oi1:er  was  held  to  be  a 
passenger.  J.  D.  C. 
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JOHN  W.  RAST,  Tax  Collector  for  Duval 
County,  Florida,  et  al.,  Appts., 

v. 

VAN  DEMAN  A  LEWIS  COMPANY  et  al. 

(240  U.  S.  342,  60  L.  ed.  679,  36  Sup.  Ct. 

Rep.  370.) 

Injunction  —  state  officers  —  civil  op 
criminal  proc^eedings. 

1.  The   threatened   enforcement  by   state 

Note. —  As  to  regulation  and  prohibition 
of  use  of  trading  stamps  and  similar  devices, 
see  annotation  following  this  case,  post,  433. 
L.R.A.19]  7  A. 


ofli<2ers  throueh  civil  or  criminal  proceed- 
ings, of  a  Htate  statute  which  is  attacked 
aa  repugnant  to  the  Federal  Constitution, 
maj  be  enjoined  by  a  Federal  court,  where 
the  statute,  if  exerted  against  complainants 
and  their  property,  witl  produce  irreparable 
injury. 

For  other  cases,  see  Courts,  IV,  h;  Injunc- 
tion, I.  t,  in  Dig.  1-52  N.  S. 

Constitutional  law  —  equal  protection 
of  tlie  laws  —  classification  —  license 
tax. 

2.  There  is  such  a  difference  between  the 
selling  of  goods  accompanied  by  coupons, 
profit  sharing  certificates,  or  other  evidences 
of  indebtedness  or  liability  redeemable  in 
premiums,   and   the   selling  of  goods  with- 
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out  siioli  indueeiiKnit.s  to  purchasers,  that  the 
imposition  upon  the  former  business  of  an 
iidditional  license  tax  for  eacli  place  in 
each  and  every  county  in  which  said  busi- 
ness is  conducted  does  not  ofl'ond  against 
the  equal  protection  of  the  laws  clause  of 
the  Federal  Constitution. 
For  other  cast  8  y  see  Conslituiional  I  jaw,  IV. 
a,  5,  a,  in  Dig.  t-oJ  \.  S. 

Conimerec  —  slate  Ihviises  —  retail 
sales  —  pt'cleenmblo  c*<>ii|ions  or  cer- 
tiHoates. 

3.  The    delivery    bv   a    Florida    merchant 

•  * 

of  coupons,  profit-sharing  certificates,  or 
other  evidence  of  indebtednei^H  or  liability 
redeemable  in  preniiuius,  in  conne<'tiou 
witli  sales  of  merchandise  at  retail,  is  not 
interstate  commerce  so  as  to  be  protected 
against  the  imposition  of  a  state  license  tax, 
although  the  coupons  may  have  been  in- 
serted in  the  retail  packages  by  the  manu- 
facturer or  shipper  outside  the  state,  and 
are  redeemable  outside  the  state,  either  by 
such  manufacturer  or  shipper,  or  by  some 
other  agency  outside  the  state. 
For  other  oaseSy  see  CommcrvVy  /I",  a,  in 
Dig,  1-02  A .  8. 

Internal  revenne  —  tobacco  —  retleeni- 
able  coupons  —  state  regulation  of 
retail  sales. 

4.  The  permission,  if  any,  granted  by 
the  amendment  of  the  Act  of  July  1,  1002, 
§  2,  to  U.  S.  Kev.  Stat.  §  33!)4,  'to  inclose 
in  packages  of  tobacco  redeemable  coupons, 
protit -sharing  certificates,  etc.,  does  not  ex- 
tend to  retail  sales  of  such  packages  within 
a  state  so  as  to  invalidate  state  restrictions 
upon  such  sales. 

For  other  cases,  see  Internal  Revenue,  in 
Dig.  1-52  y.  S. 

Constitutional  law  —  iinpairinii;  con- 
tract obligations  —  regulating  retail 
8alcs  with  reileemable  coupons. 

5.  Contract  obligations  are  not  uncon- 
stitutionally impaired  by  the  imposition  of 
an  additional  license  fee  upon  merchants 
offering  with  merchandise  bargained  or  sold 
coupons,  proflt-sbaring  certificates,  or  other 
evidence  of  indebtedness  or  liability  redeem- 
able in  premiums,  where  the  statute  may 
be  deemed  to  be  prospective  in  its  operation, 
and  not  to  affect  sales  completed  before  its 
enactment. 

For  other  cases,  see  Coufftitiitional  Latr,  IV. 
g,  o,  (U  in  Dig.  l-'>2  \.  *S'. 

Sanie  —  due  process  of  law  —  freeclom 
of  contract  —  license  tax  on  sales 
accompanied  by  redeemable  coupons. 

6.  Liljertv  to  contract  is  not  unconsti- 
tutionally  infringed,  contrary  to  tlie  due 
jjrocess  of  law  clause  of  the  Federal  Consti- 
tution, by  a  statute  making  merchants  offer- 
ing with  merchandise  bargained  or  sold  any 
coupons,  profit-sharing  certificates,  or  other 
evidences  of  indebtedness  or  liability  re- 
deemable in  premiums,  liable  to  pay  an  ad- 
ditional license  tax,  which  may  be  prohibi- 
tive, and,,  if  the  same  are  to  be  redeemed  by 
someone  else  than  the  merchant  offering 
L.I?.A.1017A. 


them,  liable  to  pay  a  similar  license  fee  for 
Die  one  who  is  to  redeem. 
For   other   eases,   see   Constitutional    Law, 
II.  h,  J.  6,  and  d,  tw  Dig.  1-52  A'.  8. 

Same  —  equal  protection  of  the  laws  — 
excessive  penalties. 

7.  The  penalties  of  $1,000  fine,  or  six 
months*  imprisonment,  for  violations  of  a 
statute  against  the  sale  without  payment  of 
a  specified  license  fee,  of  merchandise  ac- 
companied by  coupons,  profit-sharing  certifi- 
cates, or  other  evidences  of  indebtedness,  or 
other  liability  redeemable  in  premiums,  are 
not  so  severe  as  to  intimidate  against  a  con- 
test of  the  validity  of  such  statute,  and  thus 
deny  the  equal  protection  of  the  laws. 
For  other  catics,  see  Constitutional  Laic,  II, 

a,  6*,  in  Dig.  1-52  A*.  iS. 

(March  6,  1916.) 

AT' PEAL  by  defendants  from  a  decree  of 
the  District  Court  of  the  United  States 
for  the  Southern  District  of  Florida,  grant- 
ing an  interl^ocutory  injunction  to  restrain 
ihe  threatened  enforcement  of  a  statute  im- 
posing a  license  fee  on  merchants  using  re- 
deemable coupons,  profit-sharing  certifi- 
cates, etc.    Reversed. 

Statement  by  Mr.  Justice  McKenna: 
A  statute  of  Florida  passed  in  1913,  im- 
posing licenses  and  other  taxes,  provides 
that  merchants,  druggists,  and  storekeepers 
shall  pay  a  license  tax  upon  the  cash  value 
of  the  "stock  of  merchandise"  of  $3  for  tin* 
first  $1,000  or  fraction  thereof,  and  $1.50 
for  each  additional  $1,000  or  fraction  there- 
of. The  tax  upon  wholesale  dealers  is  $1.50 
upon  each  $1,000.  The  statute  has  this 
proviso: 

Provided,  further,  That  each  and  every 
person,  firm  or  corporation,  who  shall  ofl'er 
with  merchandise  bargained  or  sold  in  the 
course  of  trade  any  coupon,  profit-sharing 
certificate,  or  other  evidence  of  indebtedness 
or  liability,  redeemable  in  premiums,  shall 
pay  annually  a  state  license  tax  of  five 
hundred  ($500)  dollars  and  a  county  li- 
ceufic  tax  of  two  hundred  and  fifty  ($250) 
dollars  in  each  and  every  county  in  which 
naid  bu»ines»  is  conducted  or  carried  on, 
and  if  more  than  one  place  of  such  business 
sliall  be  operated  by  any  person,  firm  or 
corporation,  a  separate  state  and  county 
license  shall  be  taken  out  for  each  such 
place;  and  no  person,  firm  or  corporation 
shall  offer  with  merchandise,  bargained  or 
sold  as  aforesaid,  any  coupon,  profit-sharing 
certificate  or  other  evidence  of  indebtedne<»s 
or  liability,  redeemable  by  any  other  person, 
firm  or  corporation  Ihan  the  one  offering 
the  same  without  paying  the  above  license 
for  each  other  person,  firm  or  corporation 
who  may  redeem  the  same.    The  licen.<*e  pre- 
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Kcribed  in  this  sect  ion  shall  be  in  addition 
to  other  liconaes  preacribed  by  this  act. 
Any  pei>on  violating  any  of  the  provisions 
of  this  section,  whether  acting  for  iiimsolf 
or  as  the  agent  of  another,  shall  on  con- 
riction  thereof  be  punished  by  line  not  ex- 
ceeding one  thou^^and  ($1,000)  dollars  or 
by  imprisonment  in  the  county  jail  not  ex* 
cetHling  six  months. 

"Meivantile  agencies:  Shall  pay  a  license 
ta\  of  one  hundred  ($100)  dollai-s  in  each 
county  in  which  an  office  is  established. 

"Aferehants  using  trading  stamps,  shall 
pay  a  license  tax  of  two  hundred  and  fifty 
(JfS'iaO)  dollars  for  each  place  of  busines-i 
where  they  use  such  stamps. 

"Merchant  tailors  shall  pay  a  license  tax 
of  ten  ($10)  dollars  for  each  place  of  busi- 
ness.'' 

Tliis  suit  was  inntituted  by  appellees 
(Florida  merchants)  against  appellant  Rast 
as  tax  collector  of  Duval  county,  Florida, 
and  the  tax  collectors  of  each  county  in 
the  state,  the  different  state's  attorneys, 
county  solicitors,  and  prosecuting  attorneys 
of  the  circuits  and  counties  of  Florida.  The 
purpose  of  the  suit  was  to  restrain  those 
officers  from  proceeding  under  the  statu!  e 
or  enforcing  it.  A  preliminary  and  per- 
petual injunction  was  prayed,  and  that  the 
■act  be  declared  imconstitutional,  illegal  and 
void. 

'Hie  bill  is  very  elaborate  and  we  select 
from  its  repetitions  and  conden.se  the  fol- 
lowing: It  alleges  the  various  businesses 
in  which  the  complainants  are  engaged, 
'i'lie  Van  Deman  &  Ixjwls  Company  is  a 
Florida  corporation  and  a  wholesale  grocer, 
doing  business  as  such  and  selling  groceries 
in  cci-tain  counties  in  the  state;  Harkis- 
heimer  Company  is  also  a  Florida  corpo- 
ration and  is  a  retail  grocer;  J.  S.  Pinkus- 
sohn  Cigar  Company  is  a  corporation 
organized  under  the  laws  of  South  Carolina 
and  is»  a  wholesale  and  retail  merchant,  buy- 
ing and  selling  cigars  and  other  tobacco 
products  in  the  cities  of  Jacksonville  and 
Pensacola,  Florida.  With  these  complain- 
ants \vei*e  joined  others,  corporations  and 
individuals,  doing  business  in  Florida. 

It  is  alleged  that  complainants  and  each 
of  them,  in  the  conduct  of  their  business, 
offer  for  .sale  and  deal  in  various  and  numer- 
ous articles  of  merchandise  manufactured 
and  produced  in  other  states  than  Florida 
by  persons  and  corporations  in  those  states 
and  shipped  into  Florida  to  be  sold  there- 
in, and  who,  for  the  purpose  of  advertising 
their  businesses  and  increasing  their  sales, 
inclose  in  the  packages  in  which  the  mer* 
chandise  is  put  up  for  market  and  sale 
coupons,  slips,  cei*tiHcates,  and  other  profit- 
sharing  discount  or  premium  tokens.  The 
L.K.A.19J7A. 


articles  and  the  persons  and  companies  pro- 
ducing them  arc  enumerated. 

The  manner  or  method  of  disposing  of 
and  redeeming  and  taking  up  such  coupons, 
etc.,  is  alleged  to  be  that  the  same  are  in- 
closed in  packages  or  the  wrappers  thereof, 
or  are  a  part  of  the  wrappers,  the  pack- 
ages are  put  into  boxes,  cases,  or  other  re- 
ceptacles or  inclosures  and'  shipped  by  the 
manufacturer  or  producer  from  his  place 
of  business  outside  of  Florida  to  the  mer- 
chants in  Florida,  generally  to  a  wholesale 
merchant  or  jobber,  and  are  received  by 
such  in  Florida  and  sold  to  the  retail  mer- 
chants  in  that  state.  The  retail  merchant 
sells  them  to  his  customers.  When  the  lat- 
ter have  accumulated  a  sufficient  number 
of  the  coupons,  etc.,  to  entitle  them  to  re- 
ceive a  premium  or  article  or  payment 
therefor  according  to  some  list,  catalogue, 
or  rule  promulgated  by  the  manufacturer, 
producer,  or  original  shipper,  they  send 
such  coupons,  etc.,  to  such  manufacturer, 
pitHlucer,  or  original  shipper,  or,  in  some 
instances,  to  a  company  or  agency  in  some 
state  other  than  Florida,  where  they  are  re- 
deemed or  paid,  or  the  articles  which  the 
purchasers  have  selected  are  sent  to  them 
in  coni*ideration  of  such  coupons,  etc..  or 
for  the  same  and  a  postage  stamp  or 
stamps,  or  a  small  sum  of  money  in  addition 
thereto.  And  this  in  accordance  with  the 
contract,  agreement,  or  sale  made  to  the 
purchasers  by  the  manufacturer,  shipper, 
or  producer  outside  of  the  state.  And  it  is 
alleged  that  the  transactions  so  detailed, 
the  manufacture  without  the  state  and  ship- 
ment to  wholesale  merchants  within  the 
state,  the  sale  by  the  latter  to  retail  mer- 
chants, and  by  the  latter  again  to  custom- 
ers, constitute  interstate  commerce. 

Tliat  the  form  of  the  coupons,  etc.,  varies, 
and  whcii  its  identity  is  secured  as  pre- 
acribed it  is  evidence  that  each  pui-chaser 
of  a  package  has  bought  a  definite  part  of 
some  article,  to  be  selected  by  him  or  her 
from  a  certain  list,  the  list  showing  a  num- 
ber of  valuable  articles  which  can  be  paid 
for  by  a  certain  number  of  the  tokens  and 
a  two-cent  stamp. 

In  another  case  there  is  an  accumulation 
of  the  tokens  which  are  to  be  sent  to  the 
redemption  or  coupon  agency  or  corpora- 
tion and  exchanged  for  a  valuable  article 
of  merchandise  to  be  selected  by  the  pur- 
chaser from  a  list  or  catalogue  furnished 
him. 

Another  form  of  coupons,  etc.,  is  wherb 
each  of  them  is  good  for  a  certain  value: 
for  instance,  one-half  cent  in  presents  or 
premiums,  the  coupons  being  sent  from  the 
state  of  Florida  to  another  state.  There 
are  also  other  forms  in  which  the  coupon«< 
or  tokens  are  to  be  redeemed,  paid  for,  or 
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used  in  the  purcliHt!«  of  other  articles  of 
mercliandise  or  in  the  accumulation  of  pre- 
miums or  the  like.  All  of  the  articles  are 
known  and  largely  used  as  legitimate  ar- 
ticles of  commerce,  and  the  transactions 
detailed  are  interstate  commerce. 

That  divers  forms  of  coupons,  etc.,  in 
connection  with  the  sale  of  merchandise, 
are  used  hy  the 'merchants  of  the  state  sub- 
stantially in  similar  form  mentioned  above, 
and  the  payment  or  redemption  is  made  by 
the  Florida  merchant  in  Florida,  sometimes 
by  the  delivery  of  some  valuable  article  of 
merchandise:  sometimes  by  the  payment  of 
cash  or  the  allowance  of  credit  on  account 
of  purchases  in  the  nature  of  a  discount,  or 
for  or  on  account  of  a  certain  amount  hav- 
ing been  purchased  of  the  merchant  by  the 
customer.  The  tokens  are  sometimes  in  the 
form  of  a  casli  register  slip  or  memoran- 
dum. 

That  the  methods  detailed  are  a  form  of 
advertising  and  the  use  of  sucli  coupons, 
etc.,  induces  purchasers  to  trade  more 
largely  with  and  to  make  more  of  their  pur- 
chases from  complainants  on  account  of  the 
additional  inducement  of  such  coupons, 
etc.;  that  they  increase  the  businesses  of 
complainants  and  their  profits,  and  enable 
them  to  carry  and  sell  stocks  of  goods  cov- 
ering the  various  articles  of  merchandise, 
and  are  of  great  importance  and  value  to 
complainants  in  their  several  businesses; 
and  if  they  are  prevented  from  using  them, 
their  businesses  will  be  decreased  to  the 
amount  of  many  thousands  of  dollars. 

That  at  the  time  of  the  paHsage  of  the 
statute,  complainants  had  on  hand  large 
amounts  and  qualities  of  goods,  and  if 
they  are  prevented  from  selling  them  in  the 
manner  detailed  they  will  be  subjected  to 
great  loss  and  damage,  will  be  embarrassed 
and  injured  in  their  businesses, .  and  the 
value  of  their  property  destroyed  or  greatly 
lessened. 

That  the  transactions  and  methods  give 
an  additional  value  to  purchasers  and  they 
are  substantially  benefited  thereby.  That 
there  is  no  element  of  gambling  or  chance 
in  the  transactions,  and  nothing  in  them  or 
their  methods  prejudicial  to  the  public 
health,  safety,  morals,  or  welfare. 

That  if  there  is  a  cessation  of  the  trans- 
actions, purchasers  and  customers  who  have 
received  tokens,  but  have  not  accumulated 
a  sufficient  number  of  them,  will  be  unable 
to  have  the  same  redeemed  or  paid,  or  se- 
cure articles  therewith.  That  about  500 
merchants  are  similarlj^  affected  with  com- 
plainants. 

That  certificates  or  tokens  commonly 
called  trading  stamps,  and  so  designated  in 
the  statute,  are  substantially  like  some  of 
the  tokens  hereinbefore  mentioned  and 
h.R.A.lOlTA. 


described,  and  when  delivered  by  retail  mer- 
chants with  the  various  articles  sold  to  pur- 
chasers, such  purchasers  are  entitled  to 
purchase  or  receive  various  valuable  articles 
of  merchandise,  according  to  a  list  or  cc'a- 
logue,  upon  the  presentation  of  the  stamps 
to  some  person  or  company  that  has  issued 
the  trading  stamps,  and  that  redeems  them 
according  to  the  provisions  of  such  list 
or  catalogue. 

Hiat  under  tlie  statute  every  person,  firm, 
or  corporation  offering  with  merchandise 
any  coupoii.  profit-sharuig  certificate,  or 
other  evidence  of  indebtedness  or  liability 
redeemable  in  premiums,  is  not^only  liable 
to  pay  the  license  tax  for  himself  or  itself, 
but  to  pay  such  tax  for  every  other  per- 
son, firm,  or  corporation  who  may  redeem 
any  sucii  coupon,  etc. 

That  such  taxes  are  unreasonable,  enor- 
mous, and  prohibitive  on  account  of  the 
number  of  articles  sold,  and  by  reason  of 
the  provision  requiring  complainants  and 
each  and  every  other  person  in  like  situa- 
tion to  pay  the  license  tax  to  the  state, 
and  it  is  alleged  with  much  circimistance 
that,  from  their  number  and  the  number 
of  the  articles  that  eacli  sells,  each  and 
every  person  would  be  required  to  pay  for 
license  tax  to  the  state  and  for  one  county 
or  one  place  of  business .  alone  $15,000  per 
year,  or  one  half  that  amount  for  six 
months  or  less  time. 

That  as  a  result  of  the  statute,  if  the 
tax  be  paid  for  only  100  persons,  or  per- 
sons, firms,  or  corporations,  it  would 
amount  to  $75,000  per  annum;  if  for  1,000 
persons,  or  persons,  firms,  or  corporations 
in  Florida  for  one  place  of  business,  it 
would  amount  to  $750,000,  and  so  on  as  to 
any  number  to  be  paid  by  and  for  each  and 
every  manufacturer,  producer,  or  shipper. 

That  such  coupons,  etc.,  inclosed  in  pack- 
ages of  tobacco  and  so  delivered,  are  au- 
thorized and  rendered  lawful  by  §  3394  of 
the  Revised  Statutes  of  the  United  States, 
as  amended  by  §  30  of  the  act  of  July  24, 
1807  [30  Stat,  at  L.  206,  chap.  11],  and  by 
§  2  of  the  act  of  July  1,  1902  [32  Stat,  at 
L.  715,  chap.  1371,  Comp.  Stat.  1913,  § 
6204],  of  the  statutes  of  the  United  States. 

That  the  provision  of  §  35  (the  provision 
quoted  above)  of  the  Florida  statute  and 
all  provisions  and  enactments  for  its  en- 
forcement are  in  violation  of  the  Constitu- 
tion of  the  United  States  in  that  thev  vio- 
late  (1)  the  commerce  clause,  (2)  the  due 
process  clause  of  the  14th  Amendment,  and 
(3)  the  equal  protection  clause  of  that 
Amendment.  There  are  many  specifications 
of  the  particulars  and  ii  is  alleged:  (1) 
The  statute  discriminates  between  mer- 
chants in  similar  lines  of  business.  (2) 
Between  merchants  who  advertise  in  a  cer- 
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tain  manner  and  those  who  advertise  in  an- 
other manner.  (3)  The  taxes  are  not  upon 
the  business  or  occupation  of  complainants, 
but  upon  the  mere  incidents  of  the  busi- 
ness, and  are  an  unreasonable  and  illegal 
interference  with  the  method  and  manner 
of  conducting  the  business.  (4)  The  taxes 
are  unreasonable,  arbitrary,  oppressive,  dis- 
criminatory, and  prohibitory  for  the  rea- 
sons alreadv  detailed,  and  arc  far  in  excess 
of  the  amounts  of  taxes  or  licenses  fixed  or 
imposed  when  other  methods  of  advertising 
or  inducing  custom  are  used,  and  will  pre- 
vent complainants  from  carrying  on  their 
legitimate  business.  (5)  They  are  not  pro- 
ductive of  revenue,  are  in  excess  of  the 
profits  of  the  businesses,  and  are  in  fact 
prohibitoi*y.  (6)  That  the  methods  em- 
ployed by  complainants  in  no  wise  afl'ect 
the  public  health,  morals,  or  welfare,  and 
the  imposition  of  the  taxes  is  in  no  way  a 
legitimate  or  lawful  exercise  of  the  police 
power  of  the  state.  (7)  That  the  fines  are 
so  onerous,  drastic,  excessive,  and  enormous 
as  to  deter  complainants  in  going  on  and 
doing  business  as  they  have  heretofore  done, 
and  testing  the  validity  of  the  statute  in  a 
court  of  law. 

That  by  the  statute  and  in  §  50  thereof 
a  violation  of  its  provisions  is  made  a  mis- 
demeanor, and  it  is  pro\ided  in  §  35  that, 
for  failure  to  pay  any  of  the  license  taxes, 
any  person,  whether  acting  for  himself  or 
as  agent  of  another,  may  be  imprisoned  in 
the  county  jail,  not  exceeding  six  months. 

It  is  further  alleged  that  the  statute  im- 
pairs the  obligations  of  the  contracts  en- 
tered into  between  complainants  and  their 
customers,  in  violation  of  clause  1,  §  10, 
article  I.,  of  the  Constitution  of  the  United 
iStates. 

That  the  officers  of  the  state  threaten  to 
enforce  the  statute,  and  that  the  state's  at- 
torneys, county  solicitors,  and  prosecuting 
attorneys  of  the  several  circuits  and  coun- 
ties of  the  state  are  respectively  empowered 
and  authorized  to  prosecute  in  the  several 
courts  of  the  state,  and  such  officers  are 
threatening  to  prosecute  divers  of  the  com- 
plainants, and  it  is  alleged  that  a  multi- 
tude of  prosecutions  will  be  instituted,  with 
seizures,  sales,  and  injury  to  property,  if  a 
temporary  restraining  order  be  not  grant- 
ed. There  is  a  prayer  for  such  order  and 
for  a  perpetual  injunction. 

A  restraining  order  was  issued.  Tlie  de- 
fendants appeared  specially  and  filed  mo- 
tions to  dismiss  the  suit,  and  as  grounds 
thereof  denied  the  allegations  and  implica- 
tions of  the  bill  as  to  the  various  grounds 
of  infringement  of  the  Constitution  of  the 
United  States  charged  against  the  statute, 
and  set  up  that  complainants  had  a  com- 
plete and  adequate  remedy  at  law.  That 
L.R.A.1917A. 


the  bill  sought  a  restraint  of  the  enforce- 
ment of  a  criminal  statute  of  the  state, 
and  to  enjoin  an  alleged  threatened  seizure 
of  property  in  the  enforcement  of  the  al- 
leged illegal  tax,  and  the  enforcement  of 
the  collection  of  a  tax  imposed  by  a  stat- 
ute of  the  state  of  a  general  and  public  na- 
ture. 

A  motion  was  made  for  an  interlocutory 
injiuiction,  hearing  upon  which  was  re- 
ferred to  three  judges.  Upon  the  hearing 
the  Injunction  was  ordered  (214  Fed.  827), 
to  review  which  this  appeal  has  been  prose- 
cuted. 

^Ir.  Tlioinas  F.  West,  Attorney  General 
of  Florida,  for  appellants: 

No  ground  for  equitable  interposition  is 
shown  to  exist,  as  against  the  tax  collectors 

Florida  Packing  &  Ice  Co.  v.  Carney,  49 
Fla.  293,  111  Am.  St.  Rep.  95,  38  So.  602, 
51  Fla.  190,  41  So,  190;  H.  W.  Metcalf  Co. 
v.  Martin,  54  Fla.  531,  127  Am.  St.  Rep. 
149,  45  So.  463;  Cruickshank  v.  Bidwell, 
176  U.  S.  73,  80,  44  h.  ed.  377,  380,  20  Sup. 
Ct.  Rep.  280;  Cooley,  Taxn.  3d  ed.  pp.  536, 
1411,  1412;  Shelton  v.  Piatt,  139  U.  S.  591, 
35  L.  ed.  273,  11  Sup.  Ct.  Rep.  646;  Allen 
V.  Pullman's  Palace  Car  Co.  139  U.  S.  658, 
35  L.  ed.  303,  11  Sup.  Ct.  Rep.  682;  Pacific 
Exp.  Co.  V.  Seibert,  142  U.  S.  339,  35  L.  ed. 
1035,  3  Inters.  Com.  Rep.  810,  12  Sup.  Ct. 
Rep.  250;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
V.  Board  of  Public  Works,  172  U.  S.  32,  43 
L.  ed.  354,  19  Sup.  Ct.  Rep.  99;  Arkansas 
Bldg.  &  L.  Asso.  V.  Madden,  175  U.  S.  209, 
44  L.  ed.  159,  20  Sup.  Ct.  Rep.  119. 

A  statute  may  perform  the  double  func- 
tion of  regulating  the  business  under  the 
police  power,  and  of  producing  revenue,  if 
autliorized  by  the  law  of  the  state. 

Harrison  v.  Kersey,  67  Fla.  24,  64  So. 
353;  Bradley  v.  Richmond,  227  U.  S.  477, 
57  L.  ed.  603,  33  Sup.  Ct.  Rep.  318;  Gund- 
ling  v.  Chicago,  177  U.  S.  183,  44  L.  ed. 
725,  20  Sup.  Ct.  Rep.  633. 

A  court  of  equity  has  no  jurisdiction  to 
restrain  the  prosecuting  officers  named,  be- 
cause any  action  taken  by  them,  looking  to 
the  enforcement  of  the  provisions  of  this 
statute,  is  a  criminal  proceeding,  and  to  en^ 
join  them  is  to  enjoin  the  state  from  pro- 
ceeding  in  its  own  courts. 

Ex  parte  Nightingale,  12  Fla.  274;  Re 
Sawyer,  124  U.  S.  200,  211,  31  L.  ed.  402, 
406,  8  Sup.  Ct.  Rep.  482;  Fitts  v.  McGhee, 
172  U.  S.  516,  531,  532,  43  L.  ed.  535,  542, 
543,  19  Sup.  Ct.  Rep.  269. 

A  part  of  the  business  conducted  by  the 
appellees  being  wholly  intrastate,  the  en- 
forcement of  the  statute  cannot  violate  the 
commerce  clause  of  the  Federal  Constitu- 
tion. 

Singer  Sewing  Mach.  Co.  t.  Brickell,  233 
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r.  S.  304,  58  L.  etl.  974,  34  Sup.  Ct.  Rep, 
493;  Broxiniiig  v.  WavoioHS,  233  V.  S.  16, 
."iS  L.  ed.  828,  34  Sup.  Ct.  Rep.  .ITS;  Minne- 
ROtn  Rate  Cases  (Simpson  v.  Shepard)  230 
U.  S.  352,  57  L.  ed.  1511,  48  L.R.A.(N.S.) 
1151,  33  Sup.  Ct.  Rep.  729,  Ann.  Cas. 
1916A,  18;  Savage  v.  Jones,  225  U.  S.  501, 
56  L.  ed.  1182,  32  Sup.  Ct.  Rep.  715;  Plum- 
ley  V.  Massachusetts,  155  U.  S.  461,  39  L. 
ed.  223,  5  Inters.  Com.  Rep.  590,  15  Sup. 
Ct.  Rep.  154. 

Tlie  statute  is  not  in  contravention  of 
tlie  provisions  of  the  141h  Amendment  to 
tlie  Federal  Constitution. 

State  V.  Pitney,  79  Wash.  608,  140  Pac. 
918,  Ann.  Ca.«*.  lOieA,  209;  Lansburgh  v. 
District  of  Columbia,  11  App.  D.  C.  512; 
Humes  v.  Ft,  Smith,  93  Fed.  857;  Wilder  v. 
Quebec,  Rap.  Jud.  Quel)ee,  25  C.  S.  128; 
Otis  V.  Parker,  187  V.  S.  600,  609,  47  L. 
cd.  323,  327,  23  Sup.  Ct.  Rep.  168;  Central 
l.umljer  Co.  v.  South  Dakota,  226  U.  S.  157, 
160,  57  L.  ed.  164,  169,  33  Sup.  Ct.  Rep.  66; 
i'urity  Extract  &  Tonic  Co.  v.  Lynch,  226 
t\  S.  192,  204,  205,  57  L.  ed.  184.  188,  189, 

33  Sup.  Ct.  Rep.  44. 

There  is  a  just  basis  for  the  classification 
made  by  this  statute. 

Lindsley  v.  Natural  Carlionic  Gas  Co. 
220  U.  S.  61,  55  L.  ed.  369,  31  Sup.  Ct.  Rep. 
;i37,  Ann.  Cas.  1912C,  160;  State  v.  Pitney, 
79  Wash.  608,  140  Pac.  918,  Ann.  Cas. 
1916A,  209;  Lansburgh  v.  District  of  Co- 
lumbia, 11  App.  D.  C.  512;  Com.  v.  Reinecke 
Coal  Min.  Co.  117  Ky.  885,  79  S.  W.  287; 
Noble  State  Bank  v,  ITaRkell,  219  U.  S.  104, 
111,  55  L.  ed.  112,  116,  32  L.R.A.(N.S.) 
1062,  31  Sup.  Ct  Rep.  186,  Ann.  Cas.  1912A, 
487;  Freund  Pol.  Power,  §  3;  Mclean  v. 
Arkansas,  211  U.  S.  539,  .547,  53  L.  ed.  315, 
.119,  29  Sup.  Ct.  Rep.  206;  Bradley  v.  Rich- 
mond, 227  V.  S.  477,  57  L.  ed.  603,  33  Sup. 
Ct.  Rep.  318;  Ferguson  v.  McDonald,  6<J 
Fla.  496,  63  So.  915;  Afro-American  In- 
dustrial &  Ben.  Asso.  v.  State,  61  Fla.  85,  54 
So.  383;  Peninsular  Industrial  Iuh.  Co.  v. 
State,  61  Fla.  376,  55  So.  398;  Peninsular 
Casualty  Co.  v.  State,  68  Fla.  411,  67  So. 
165;  Pullman  Co.  v.  Knott.  235  U.  S.  23,  59 
L.  ed.  105,  35  Sup.  Ct.  Rep.  2:  Citizens' 
Teleph.  Co.  v.  Fuller,  229  V.  S.  322,  57  L. 
ed.  1206,  33  Sup.  Ct.  Rep.  833;  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Matthews.  174  U.  S.  96, 
106,  43  h.  ed.  909,  913,  19  Sup.  Ct.  Rep. 
609;  Quong  Wing  v.  Kirkendall,  223  V.  S. 
59,  56  L.  ed.  350,  32  Sup.  Ct.  Rep.  192: 
Patsone  v.  Pennsylvania,  232  T.  S.  138,  58 
L.  ed.  539,  34  Sup.  Ct.  Rep.  281 ;  Metropolis 
Theatre  Co.  v.  Chicago,  228  IT.  S.  61,  69, 
70,  57  L.  ed.  730,  733,  734,  33  Sup.  Ct.  Rep. 
441;  Atlantic  Coast  Line  R.  Co.  v.  Golds- 
horo,  232  V.  S.  548,  558,  58  L.  ed.  721,  726, 

34  Sup.  Ct.  Rep.  364. 
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Mr.  CliarleiS  M.  Cooper,  for  appellees: 

Tlie  court  below  had  jurisdiction  of  the 
subject-matter  of  the  bill  of  complaint,  of 
the  parties,  and  to  grant  the  relief  prayed. 

Little  V.  Tanner,  208  Fed.  605;  Ex  parte 
Young,  209  U.  S.  123,  52  L.  ed,  714,  13 
L.R.A.(N.S.)  932,  28  ^up.  Ct.  Rep.  441,  14 
Ann.  Cas.  764 ;  Western  U.  Teleg.  Co.  v.  An- 
drews, 216  U.  S.  165,  167,  54  L.  ed.  430,  431, 
30  Sup.  Ct.  Rep.  286;  Ludwig  v.  Western 
U.  Teleg.  Co.  216  U,  S.  146,  152,  164,  54 
L  ed.  423,  425,  430,  30  Sup.  Ct.  Rep.  280; 
Dobbins  v.  Los  Angeles,  195  U.  S.  223,  242. 
49  L.  ed.  169,  177,  25  Sup.  Ct.  Rep.  IS: 
Home  Teleph.  &  Ti^leg.  Co.  v.  I^s  Angeles. 
227  V.  S.  278,  57  L.  ini.  510,  33  Sup.  Ct. 
Rep.  312;  Harrison  v.  St.  Louis  &.  S.  F.  R. 
Co.  2;i2  r.  S.  318,  58  L.  ed.  621,  L.R.A. 
1915F,  1187,  34  Sup.  Ct.  Rep.  333;  Cleve- 
land V.  Cleveland  City  R.  Co.  194  U.  S.  517, 
48  L.  ed.  1102,  24  Sup.  Ct.  Rep.  756;  Mills 
V.  Chicago,  127  Fed.  732;  Raymond  v.  Chi- 
cago Union  Traction  Co.  207*  U.  S.  20,  37, 
38,  52  L.  ed.  78,  87,  88,  28  Sup.  Ct.  Rep.  7, 
12  Ann.  Cas.  757;  Glucowj  Ref.  Co.  v.  Chi- 
cago, 138  Fed.  209;  0/.ark-B«*ll  Teleph.  Co. 
V.  Springfield,  140  Fed.  666:  Hewin  v.  At- 
lanta, 121  Oa.  731,  67  L,R.A.  795,  49  S.  E. 
765,  2  Ann.  Cas.  296;  Bacon  v.  Rutland  R. 
(  o.  232  U.  S.  134,  138,  58  L.  ed.  538,  539, 
34  Sup.  Ct.  Rep.  283;  Ohio  River  &  W.  R. 
Co.  V.  Dittey,  232  U.  S.  576,  587,  58  L.  ed. 
738,  74.3,  34  Sup.  Ct.  Rop.  372;  Kargo  v. 
Hart,  193  U.  S.  400,  .303,  48  L.  ed.  761,  767, 
24  Sup.  Ct.  Rep.  498;  I'nion  P.  R.  Co.  v. 
Cheyenne  (Union  P.  R.  Co.  v.  Ryan)  113 
U.  S.  516,  526,  527,  28  L.  ed.  1098,  1102,  5 
Sup.  Ct.  Rep.  601;  Raymond  v.  Chicago 
Union  Traction  Co.  207  U.  S.  20,  37,  38,  ^'^ 
L.  ed.  78,  87,  88,  28  Sup.  Ct.  Rep.  7,  12 
Ann.  Cas.  757;  Cumraings  v.  Merchants' 
Nat.  Bank.  101  U.  S.  153,  25  L.  ed.  903; 
Crooni  V.  Pennington,  59  Fla.  473,  52  So. 
957;  Louisville  &  N.  R.  Co.  v.  Railroad 
Conirs.  (Louisville  &  N.  R.  Co.  v.  Burr)  63 
Fla.  491,  502,  44  L.R.A,  (N.S.)  1S9,  .kS  So. 
543;  Michigan  C.  R.  Co.  v.  Powers,  201  U. 
S.  245,  290,  291,  .'SO  L.  ed.  744,  760,  761,  2(1 
Sup.  Ct.  Rep.  459;  San  Francisco  (ias  L  K. 
Co.  v.  San  Francisco,  189  Fed.  943;  Des 
Moines  City  R.  Co.  v.  Des  Moines,  151  Fed. 
854;  Wilmington  City  R.  Co.  v.  Taylor,  l98 
Fed.  159;  Kankakee  v.  American  Water 
Supply  Co.  118  C.  C.  A.  195,  199  Fed.  758; 
Linton  v.  Denham,  6  Fla.  533;  Carter  v. 
Bennett,  6  Fla.  214;  Godwin  v.  Phifer,  51 
Fla.  441,  41  So.  597 ;  Holt  v.  Hillman-Suth- 
erland  Co.  56  Fla.  801,  47  So,  934;  Carter 
v.  Fortney,  172  Fed.  722. 

There  is  no  just  or  reasonable  classifica- 
tion upon  which  these  license  taxes  are 
based. 

Little  V.  Tanner,  208  Fed.  605;  Gulf,  C 
&  S.  F.  R.  Co.  V.  Ellis.  165  U.  S.  150-l.->0, 
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41  L.  ed.  (»<:«- UOJ),  17  Sup.  Ct.  Rep.  2,1.1; 
Cottiiig  V.  KttiisMs  City  Stock  Yards  Co. 
(Cotting  V.  ({(idtrd)  183  U.  S.  70,  103,  104, 
112,   113,  40  L.  ed.  02,   J0«,   107,   109,  110, 

22  Sup.  Ct.  Rep.  30;  Barbier  v.  Connolly, 
113  U.  S.  27,  31,  28  L.  ed.  923,  924,  5  Sup. 
Ct.  Rep.  357;  Southern  R.  Co.  v.  Greene, 
216  U.  S.  400,  412,  417,  418,  54  L.  ed.  536, 
.139,  .541,  542,  30  Sup.  Ct.  Rep.  287,  17  Ann. 
C-as.  1247;  Seaboard  Air  Line  R.  Co.  v. 
Simon,  .56  Fla.  .545,  20  L.R.A.(N.S.)  126, 
47  So.  aOOl,  16  Ann.  C«k.  1234;  Jackson- 
ville V.  Ledwith,  26  Fla.  105.  9  L.K.A.  69, 

23  Am.  St.  Rep.  558,  7  So.  88.5. 

Such  pretended  clasaifleation  and  such 
attempted  license  taxes  on  account  of  uBing 
coupons,  certificates,  or  the  like,  as  made 
in  this  case,  are  unconstitutional  and  void. 

Kx  parte  Hutchinson,  137  Fed.  960; 
Humes  V.  Little  Rock,  138  Fed.  929;  Sperry 

6  H.  Co.  V.  Tacoma,  190  Fed.  682:  O'Keeffe 
V.  Somerville,  190  Mass.  110,  112  Am.  St. 
Rep  316,  77  N.  E.  457,  5  Ann.  (as.  6H4; 
Opinion  of  Justices,  207  Mass.  606,  94  X. 
K.  846;  Ex  parte  Drexel,  147  Cal.  763,  2 
L.R. A.  ( N.S. )  588,  82  Pac.  429.  3  Ann.  Cas. 
S78;  People  v.  Gillson,  100  X.  Y.  389,  4 
Am.  St.  Rep.  46.1,  17  N.  K.  343;  Howin  v. 
AtlanU,  121  Ga.  731,  67  L.R.A.  795,  49  S. 
K.  765,  2  Ann.  Cas.  296;  Mont«r<)mery  v. 
Kelly,  142  Ala.  552,  110  Am.  St.  Rep.'  43, 
38  So.  67;  Denver  v.  Frueaun'.  39  Colo.  20, 

7  L.R.A.(N.S.)  1131,  88  Pac.  389,  12  Ann. 
Cas.  521;  State  v.  Dalton,  22  U.  1.  77,  48 
L.R.A.  775,  84  Am.  St.  Rep.  818,  46  Atl. 
234;  State  v.  Dodge,  76  Vt.  197,  56  Atl.  983, 
1  Ann.  Cas.  47;  State  ex  rel.  Simps<m  v. 
Sperry  &  H.  Co.  110  Minn.  378,  30  L.R.A. 
(X.S.)  966,  126  N.  W.  120;  Younj?  v.  Com. 

101  Va.  8.13,  45  S.  E.  327:  Winston  v.  Bee- 
son,  135  N.  C.  271,  65  L.R.A.  167,  47  S.  E. 
457 ;    People  ex  rel.   Appel  v.  Zimmerman, 

102  App.  Div.  103,  92  N.  Y.  Supp.  497 ;  Ex 
parte  McKenna,  liiO  Cal.  429,  58  Pao,  916; 
State  V.  Raroseyer,  73  X.  H.  31,  58  Atl. 
958,  6  Ann.  Cas.  445;  State  v.  Shugart,  138 
Ala.  86,  100  Am.  St.  Rep.  17.  35  So.  28; 
Tx)ng  v.  State,  74  Md.  ,565,  12  L.R.A.  425, 
28  Am.  St.  Rep.  268,  22  Atl.  4. 

llie  imposition  of  the  license  taxes  is  in 
no  way  a  legitimate  exercise  of  any  police 
power  of  the  state. 

New  Orleans  Gaslight  Co.  v.  Louisiana 
Light  &  H.  P.  &  Mfg.  Co.  115  U.  S.  650, 
661,  29  L.  ed.  516,  520,  6  Sup.  Ct.  Rej).  252; 
Dobbins  v.  Los  Angeles*,  195  IT.  S.  224,  239, 
49  L.  ed.  169,  176,  25  Sup.  Ct.  Rep.  18; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Kllis,  105  U.  S. 
150-159,  41  L.  ed.  666-669,  1 7  Sup.  Ct.  Rep. 
255;  Cotting  v.  Kansas  City  Stock  Yards 
Co.  (Cotting  V.  Godard)  183  U.  S.  79,  103, 
104,  112,  113,  46  L.  ed.  92.  106,  107,  109, 
110,  22  Sup.  Ct.  Rep.  30;  Barbier  v.  Con- 
nolly, 113  U.  S.  27,  31,  28  L.  ed.  923,  924,  5 
L.K.A.1917A. 


Sup.  Ct.  Rep.  357;  Southern  11.  Co.  v. 
Greene,  216  U.  S.  400,  412,  417,  418,  .14  L. 
od.  536,  539,  541,  542,  30  Sup.  Ct.  Rep.  287, 
17  Ann.  Cas.  1247. 

The  Florida  statute  violates  the  com- 
merce clause  of  the  Constitution  of  thi3 
United  States. 

Lottery  Case  (Champion  v.  Ames)  188 
U.  S.  321,  351.  354,  47  L.  cd.  492,  499,  500, 
23  Sup,  Ct.  Rep.  .121,  13  Am.  Crim.  Rep. 
561;  Doxier  v.  Alal)ama,  218  U.  S.  124,  127, 
128,  .14  I>.  ed.  96.V967,  28  L.K.A.(X.S.) 
264,  30  Su|),  Ct.  Rep.  049;  Crenshaw  v. 
Arkansas,  227  U.  S.  389,  57  L.  ed.  .165,  33 
Sup.  Ct.  Rep.  294;  Stewart  v.  Michigan, 
232  U.  S.  665,  58  L.  ed.  786,  34  Sup.  Ct. 
Rep.  476;  Caldwell  v.  North  Carolina,  187 
I'.  S.  622,  631-633,  47  L.  ed.  336.  341, 
23  Sup.  Ct.  Rep.  229;  Lyng  v.  Michigan. 
135  U.  S.  161,  34  L.  ed.  150,  3  Inters.  Com. 
Rep.  143,  10  Sup.  Ct.  Rep.  725;  Crutcher  v. 
Kentucky,  141  V.  S.  47,  35  L.  ed.  649,  11 
Sup.  Ct.  Rep,  851;  Brown  v.  Maryland,  12 
Wheat.  444,  6  L.  ed.  687. 

Tlie  equal  protection  of  the  laws,  which, 
by  the  14th  Amendment,  no  estate  can  deny 
to  the  individual,  forbids  legislation,  in 
whatever  form  it  mav  be  enacted,  by  whicli 
the  property  of  one  individual  is,  without 
compensation,  wrested  from  him  for  the 
lienelU  of  another,  or  of  the  public. 

Reagan  v.  Farmers*  Loan  &  T.  Co.  154  U. 
S.  399,  38  L.  ed.  1024,  4  inters.  Com.  Rep. 
5(i0,  14  Sup.  Ct.  Rep.  1047. 

One  man  cannot  be  required  to  pay  taxe^t 
for  another,  nor  can  his  property  i)e  levied 
on  or  sold  to  enforce  collection  of  taxes  for 
another. 

Brown  v.  Snell,  6  Fla.  741. 

Fina^^  so  great  and  imprisonment  so  se- 
vere are  fixed  for  nonpayment  of  such 
license  taxes  as  to  intimidate  complainants 
from  continuing  to  do  business  and  testing 
the  validity  of  such  statute  in  a  court  of 
law,,  and  therefore  the  provisions  of  the 
statute  are  unconstitutional. 

Ex  parte  Young,  209  i:.  S.  123,  148,  52 
L.  cd.  714.  724,  13  L.R.A.  (X.S.)  932,  28 
Sup.  C  t.  Rep.  441,  14  Ann.  Cas.  7(J4;  Con- 
boli<la(cd  (Jus  Co.  v.  New  York,  157  Fed. 
851. 

The  provi»«ions  of  tlie  statute  amount  to 
contiscation  of  the  goodb  complainants  have 
on  hand  with  inserts  of  coupons,  certifi- 
cates, or  the  like. 

People  ex  rel.  !McPike  v.  Van  De  Carr, 
178  N.  Y.  425,  06  L.R.A.  189,  102  Am.  St. 
Rep.  516,  70  X.  E.  965;  People  ex  rel.  Ap- 
pel  v.  Zimmerman,  102  App.  Div.  103,  92 
X.  Y.  Supp.  497. 

Such  license  taxes,%pon  the  face  thereof, 
are  so  exorbitant,  onerous,  and  unreason- 
able, as  to  be  manifestly  prohibitory  and 
void. 
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Postal  Tolftg.  Cable  Co.  v.  Taylor,  192  U. 
8.  04.  48  L.  ed.  342,  24  Sup.  Ct.  Rep.  208; 
Humes  v.  Little  Rock,  138  Fed.  929;  Ex 
parte  Hutchinson,  137  Fed.  949,  960. 

The  provisions  of  the  statut«  are  contrary 
to  the  provisions  of  the  Constitution  of  the 
United  States  against  impairing  the  obliga* 
tion  of  contracts. 

Humes  v.  Little  Rock,  138  Fed.  929;  Ex 
parte  Drexel,  147  Cal.  703,  2  L.R.A.(N.S.) 
588,  82  Pac.  429,  3  Ann.  Cas.  878;  Collins 
V.  New  Hampshire,  171  U.  S.  30,  33,  43  L. 
ed.  60,  61,  18  Sup.  Ct.  Rep.  768, 

In  its  virtual  prohibition  of  tobacco-in- 
sert coupons,  certificates,  or  the  like,  the 
Florida  statute  is  contrary  to  the  statutes 
of  the  United  States  which  authorize  awch 
insertions. 

McDermott  v.  Wisconsin,  228  U.  S.  115, 
57  L.  ed.  754,  47  L.R.A.(N.S.)  984,  33  Sup. 
Ct.  Rep.  431,  Ann.  Cas.  1915 A,  39;  Bettmau 
V.  Warwick,  47  C.  C.  A.  18.1,  108  Fed.  50; 
M'Culloch  V.  Maryland,  4  Wlieat.  430,  4  L. 
ed.  608. 

Mr.  Justice  McKf^iina,  after  stating  the 
case  as  above,  delivered  the  opinion  of  the 
court : 

It  was  determined  that  the  bill  set  forth 
grounds  of  equitable  relief;  that  the  con- 
dition of  complainants'  businesses  and  of 
the  property  engaged  in  them  was  such  that 
the  statute,  if  exerted  against  complainants 
and  their  property,  would  produce  irrepar- 
able injury,  citing  Ex  parte  Young,  209  U. 
S.  123,  52  L.  ed.  714,  13  L.R.A.(N.S.)  932, 
28  Sup.  Ct.  Rep.  441,  14  Ann.  Cas.  764; 
Dobbins  v.  Los  Angeles,  195  U.  S.  223,  49 
L.  ed.  169,  25  Sup.  Ct.  Rep.  18;  Davis  & 
F.  Mfg.  Co.  v.  1^8  Angeles,  189  U.  S.  207, 
47  L.  ed.  778,  23  Sup.  Ct.  Rep.  498.  We 
concur  in  this  view. 

Passing  on  the  constitutional  questions 
involved,  the  court  was  of  opinion  that  the 
statute  violated  the  14th  Amendment,  and 
considered  it  unnecessnrv  to  decide  whether 
there  was  an  interference  with  interstate 
commerce. 

It  is  not  entirely  clear  upon  that  clause 
of  the  14th  Amendment  the  court  rested  its 
judgment.  The  equality  clause  was  selected 
for  special  comment.  After  stating  the 
limitation  upon  legislation  and  the  power 
of  classification,  the  court  proceeds  to  say: 
*'!»  there  a  just  basis  for  the  classification 
attempted  in  this  section  [§  35]  of  the  act? 
Merchants,  etc.,  all  pay  a  tax  according  to 
the  value  of  the  stock  carried  by  each,  but 
if  they  sell  goods  for  which  coupons,  etc., 
are  given  by  themsejves  or  others,  then 
they  must  pay  this  additional  ta.x  for  each 
place  of  business  in  each  and  every  county 
in  which  said  business  is  conducted  or  car- 
ried on.  And  if  goods  are  offered  for  sale 
L.R,A.1917A. 


with  which  coupons  are  given,  redeemable 
by  persons  other  than  the  seller,  then  this 
tax  must  be  paid  by  him  for  each  of  said 
lines  of  goods. 

^'VW  can  see  no  just  basis  for  such  classi- 
fication. It  is  an  arbitrary  selection  of  one 
merdiant  for  the  imposition  of  a  ^gr^ater 
burden'  than  that  imposed  on  others  in  the 
same  calling  and  condition."  [214  Fed. 
833.] 

But  the  court  went  farther  and  declared 
that  ^'the  use  of  coupons,  etc.,  was  an  en- 
tirely legitimate  method  of  advertising," 
and  that  such  had  been  the  ruling  in  state 
cases  which  were  cited.  And  excluding  the 
application  of  cases  adduced  by  defendants 
to  sustain  the  statute  as  an  exercise  of  the 
police  power  of  the  state,  the  court  said: 
"As  before  pointed  out,  this  coupon  busi- 
ness is  legitimate,  in  no  way  affecting  the 
health  or  morals  of  the  community." 

Though  it  is  not  clear,  as  we  have  said, 
certainly  not  explicit  in  the  opinion  of  the 
court,  whether  it  decided  the  due  process 
clause  as  well  as  the  equal  protection  clause 
of  the  14th  Amendment  w^as  violated  by  the 
statute,  we  may  assume  that  the  viola- 
tion of  both  was  decided.  It  may  be  that 
the  court  thought  that  even  though  the  use 
of  coupons  was  a  legitimate  method  of  ad- 
vertising, and  not  afifecting  the  health  or 
morals  of  the  community,  it  was  neverthe- 
less within  the  power  of  the  state  to  li- 
cense if  the  statute  were  free  from  discrimi- 
nation, or  it  may  be  that  the  court 
considered  that  the  two  grounds  interlocked 
and  were  dependent  upon  the  same  reason- 
ing. However,  the  tw^o  grounds  may  be,  in- 
deed must  be,  taken  into  consideration,  as 
they  are  submitted  for  decision. 

The  ground  of  discrimination,  simply  and 
separated  from  the  other  attacks  upon  the 
statute,  does  not  present  much  difficulty. 
The  difference  between  a  business  where 
coupons  are  used,  even  regarding  their  use 
as  a  means  of  advertising,  and  a  business 
where  they  are  not  used,  is  pronounced. 
Complainants  are  at  pains  to  display  it. 
The  legislation  which  regards  the  difference 
is  not  arbitrary  within  the  rulings  of  the 
cases.  It  is  established  that  a  distinction 
in  legislation  is  not  arbitrary,  if  any  state 
of  facts  reasonably  can  be  conceived  that 
would  sustain  it,  and  the  existence  of  that 
state  of  facts  at  the  time  the  law  was  en- 
acted must  be  assumed.  Lindsley  v.  Nat- 
ural Carbonic  Gas  Co.  220  U.  S.  61,  78,  55 
L.  ed.  369,  31  Sup.  Ct.  Rep.  337,  Ann.  Cas. 
1912C,  160.  It  makes  no  difference  that  the 
facts  may  be  disputed  or  their  effect  op- 
posed by  argument  and  opinion  of  serious 
strength.  It  is  not  within  the  competency 
of  the  courts  to  arbitrate  in  such  contra- 
riety.   Chicago,  B.  &  Q.  R.  Co.  v.  McGuire, 
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219  U.  S.  540,  55  L.  ed.  328,  31  Sup.  Ct. 
Rep.  250;  German  Alliance  Ins.  Co.  v. 
Lewis,  233  U.  S.  389,  413,  414,  58  L.  ed. 
1011,  1022,  1023,  L.R.A.1015C,  1189,  34 
Sup.  Ct.  Rep.  ttl2;  Price  v.  Illinois,  238  U. 
S.  440,  452,  59  L.  ed.  1400,  1405,  35  Sup. 
<:t.  Rep.  802. 

It  iH  the  duty  and  function  of  the  legis- 
lature to  discern  and  correct  evils,  and  by 
evils  we  do  not  mean  some  definite  injury, 
but  obstacles  to  a  greater  public  welfare. 
Eubank  v.  Richmond,  226  U.  S.  137,  142,  57 
L.  ed.  156,  158,  42  L.R.A.(N.S.)  1123,  33 
Sup.  Ct.  Rep.  70,  Ann.  Cas.  1014B,  102; 
Sligh  V,  Kirkwood,  237  U.  S.  62,  59,  50  L, 
ed.  835,  837,  35  Sup.  Ct.  Rep.  501.  And, 
we  repeat,  "it  may  make  discriminations  if 
founded  on  distinctions  that  we  cannot 
pronounce  unreasonable,  and  purely  arbi- 
trary." Quong  Wing  v.  Kirkendall,"223  U. 
S.  59,  62,  56  L.  ed.  350,  351,  32  Sup.  Ct. 
Rep.  192,  and  the  cases  cited  above. 

Of  QDurse,  an  element  to  be  considered  is 
the  authority  of  the  legislature  over  the 
subject-matter,  and  this  will  best  be  exam- 
ined in  considering  the  contentions  of  com- 
plainants under  the  due  process  clause. 
Preceding  that,  however,  are  the  conten- 
tions based  on  the  commerce  clause  and  the 
sajiction  which  the  Constitution  gives  to 
the  integrity  of  contracts. 

First,  as  pertinent  to  our  discussion  arc 
the  specific  schenies  at  which,  it  is  said,  the 
statute  is  directed,  and  we  adopt  complain- 
ants' description  of  them.  The  first  is 
''where  the  Florida  merchant  issues  his  own 
coupon,  certificate,  or  cash  register  receipt, 
and  himself  makes  payment  or  redemption 
of  tJie  same,  sometimes  by  the  delivery  of 
some  valuable  article  of  merchandise,  some- 
times by  the  payment  of  cash  or  allowance 
of  credit  on  account  of  purchases,  being  in 
the  nature  of  a  discount,  or  for  or  on  ac- 
count of  a  certain  amount  having  been 
purchased  of  the  merchant  by  the  cus- 
tomer." In  a  word,  it  is  a  case  where  the 
Florida  merchant  issues  his  own  coupons 
and  redeems  them. 

The  second  is  *Svliere  the  manufacturer 
or  shipper  outside  of  the  state  of  Florida^ 
in  some  other  state  of  the  Union,  inserts 
such  coupons  or  certificates  in  packages  of 
his  goods  which  he  alups  to  Florida,  and 
the  ultimate  purchaser  or  consumer  takes 
such  coupons  or  certificates  from  such  pack- 
ages and  returns  them  to  such  manufac- 
turer or  shipper  in  such  state  outside  of 
Florida,  who  gives  a  premium  for  them  and 
sends  such  preiuiura  or  proceeds  of  redemp- 
tion to  such  ultimate  purchaser  or  con- 
sumer in  Florida  wlio  has  forwarded  to  him 
such  coupons  or  certificates."  The  mer- 
chandise so  shipped  into  Florida  is  kept 
in  stock  by  the  merchants  of  tlie  state, 
L.R.A.1917A. 


I  and  the  coupons,  etc.,  are  delivered  upon 
the  sale  of  the  merchandise  to  their  cus- 
tomers, who  have  them  redeemed  in  the 
manner  describe<l.  That  is,  the  coupons  are 
redeemed  by  the  pei'aon  who  originally  is- 
sues them;  the  coupons,  however,  to  repeat, 
being  delivered  by  the  Florida  merchant  as 
a  part  of  the  transaction  between  him  and 
the  purchaser  from  him  at  retail. 

The  third  is  '^where  the  manufacturer  or 
shipper  in  a  state  other  than  Florida  in- 
serts in  the  packages  of  his  goods  which  he 
ships  to  Florida  such  coupons  or  certificates 
which  are  taken  from  the  packages  by  the 
ultimate  purchaser  or  consumer  in  Florida 
and  scut  to  some  company  or  agency  in 
some  state  of  the  United  States  outside  of 
the  state  of  Florida  other  than  the  manu- 
facturer or  all ip per  of  the  goods,  to  be  re- 
deemed or  paid,  and  the  premium  or  pro- 
ceeds thei*eof  is  returned  by  such  company 
or  agency  to  the  person  in  Florida  who  haa 
sent  such  coupons  or  certificates."  This 
differs  from  the  other  two  cases  in  that  a 
premium  company  or  agency  other  than  the 
manufacturer  or  shipper  himself  is  used 
for  the  redemption  or  payment  of  the  cou- 
pons or  certificates.  But  here  again  the 
Florida  merchant  is  a  factor  because  it  is 
in  completion  of  the  sale  by  him  at  retail 
that  the  coupons  are  delivered  to  the  pur- 
chasers. 

We  arc  careful,  by  much  repetition,  to 
show  the  ditVorence  between  the  cases,  to 
distinguish  betwetni  the  premium  systems, 
and  to  show,  as  urged  by  counsel,  that  this 
case  is  not  concerned  with  a  license  tax 
upon  a  trading  stamp  business  pure  and 
^simple,  a  license  upon  companies  engaged  in 
such  business  being  provided  by  another 
section  of  the  statute.1 

It  is  well  hero  to  observe,  to  avoid  mis- 
understanding, that  the  redemption  in  the 
first  scheme  is  ^^aomelimee  by  the  payment 
of  ccsh  or  allowance  of  credit  on  account  of 
purchases  or  for  or  on  account  of  a  certain 
amount  having  been  purchased  of  the  mer- 
chant by  the  customer.-*  We  are  not  con- 
cerned with  a  statute  directed  solely  at 
such  method  of  redemption  or  a  business 
so  confined.  The  Florida  ntatute  imjMfleis 
its  license  tax  on  coupons,  etc..  "redeem- 
able in  preminms."  And  therefore,  whether 
any  other  method  of  redemption — be  it  by 
giving  a  discount  or  an  allowance  of  credit 
simply — would  be  amenable  to  objection,  wo 
express  no  opinion.     In  all  of  the  schemes 


1  "Sec.  55.  Trading  stamp  firms:  Persons 
or  firms  or  corporations  known  as  trading 
stamp  companies  shall  pay  a  state  license 
tax  of  one  thousand  ()(^1,000)  dollars  in 
each  county  where  they  transact  any  busi- 
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other  metliods  of  redemption  are  used  and 
are  attc^mpted  to  be  justified. 

With  this  comment  we  may  say  that  all 
of  tlie  schemes  have  a  common  character, — 
something  is  given  besides  that  which  ia  or 
is  supposed  to  be  tlie  immediate  incentive 
to  the  transaction  of  sale  and  purchase, — 
something  of  value  given  other  than  it;  and 
even  as  to  the  second  and  third  scliemefl, 
the  transiactions  are  only  executed  tlirough 
the  purchase  at  retail.  In  other  words, 
tliey  are  not  designed  for  or  executed 
through  a  sale  of  the  original  package  of 
importation,  but  in  the  packages  of  retail 
and  sale  to  the  individual  purchaser  and 
consumer.  Tliis  fixes  their  character  as 
transactions  within  tlie  state,  and  not  as 
transactions  in  interstate  commerce,  and 
this  is  conceded  as  to  the  first  scheme:  it 
is  true  as  to  the  second  and  third  schemes. 
All  of  the  schemes  have  their  influence  and 
effect  within  the  state.  Nor  is  such  in- 
lluence  and  effect  changed  or  lessened  by  the 
redemption  of  the  tokens  outside  of  the 
state. 

The  transactions,  therefore,  are  not  in 
interstate  commerce.  The  sales,  as  we  have 
said,  are  not  in  the  packages  of  that  com- 
merce; they  are  essentially  local  sales, 
schemes  consummated  by  such  sales,  and 
it  is  upon  them  and  on  account  of  their 
effect  that  the  statute  has  imposed  its  li- 
cense tax,  and  not  upon  the  shipment  into 
the  state  nor  th(?ir  disposition  in  the  pack- 
ages of  importation.  Of  course,  there  is 
shipment  to  Florida  merchants,  but  for  the 
disposition  of  the  merchandise  in  retail 
trade.  The  schemes  contemplate  such  dis- 
position and  are  executed  by  it.  Detach  the, 
importations  from  the  retail  sale,  consid'?r 
only  the  transportation  to  the  state  of  mer- 
chandise in  its  original  package,  being  sold 
therein  in  such  package,  and  there  may,  in- 
deed, be  interstate  commerce;  but  so  de- 
tached and  so  considered  the  importations 
are  left  without  purpose,  the  schemes  with- 
out exiH'Ution.  Indeed,  complainants  eon- 
tend  for  the  right  not  only  of  importations 
in  the  original  package  containing  the  cou- 
})ons,  but  the  disposition  of  the  goods  and 
coupons  through  the  retail  merchant.  Tliis, 
we  repeat,  has  no  protection  in  the  com- 
merce clause. 

Nor  is  the  reguiaticm  of  the  statute  pro- 
hibited by  §  3394  of  the  Revised  Statutes  of 
the  United  States  as  amended  in  1897  [30 
Stat,  at  L.  206,  chap.  11]  and  1902  [32 
Stat,  at  L.  715,  chap.  1371,  Comp.  Stat. 
1913,  §  6204].  Section  3394  provides  for 
a  tax  on  cigars  and  cigarettes.  By  the 
amendment  of  1897  it  was  forbidden  to 
pack  in,  attach  to.  or  connect  with  any 
package  of  tobacco  or  cigarettes  anything 
but  the  wrappers,  and  it  was  further  pro- 
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vided  that  there  should  not  be  affixed  to,  or 
branded,  stamped,  marked,  written,  or  print- 
ed upon  the  packages  or  their  contents  any 
promise  or  offer  of,  or  any  order  or  certifi- 
cate for,  any  gift,  prize,  pri*mium,  paynient, 
or  i-eward.  This  provision  upset  the  prac- 
tice of  manufacturers,  and  was  attacked  on 
the  ground  that  it  was  beyond  tlie  power  of 
Congress  under  the  Constitution  to  enact, 
the  prohibited  practice  being  a  method  of 
advertising.  The  provision  was  sustained. 
Felsenhehl  v.  I'nited  States,  186  U.  S.  126, 
46  1..  ed.  1085,  22  Sup.  Ct.  Rep.  740,  af- 
firming 103  Fed.  453.  In  1902  the  para- 
graph containing  the  provision  was  amended 
so  as  to  forbid  the  inclosure  or  attach- 
ment to  the  packages  of  "any  paper,  certifi- 
cate, or  instrument  purporting  to  be  or  rep- 
resent a  ticket,  chance,  share  or  interest  in, 
or  dependent  upon  the  event  of  a  lottery, 
nor  any  indecent  or  immoral  picture,  rep- 
resentation, print  or  words." 

Let  it  be  granted  that  this  provision  per- 
mitted the  inclosure  in  the  package  of  to- 
bacco of  tokens  of  the  character  with  which 
this  case  is  concerned.  It  goes  no  farther 
nor  does  it  purport  to  go  farther.  It  does 
not  attempt  to  protect  and  enforce  the  per- 
mission to  the  retail  sales  of  packages  in 
the  state.  It  might  not  legally  have  such 
effect  if  attempted;  and  such  attempt  will 
not  lightly  be  inferred.  Savage  v.  Jones, 
225  U.  S.\-)01,  56  L.  e<i.  1182,  32  Sup.  Ut. 
Rep.  715;  Standard  Stock  Food  Co.  v. 
Wright,  225  U.  S.  540,  56  L.  ed.  1197,  32 
Sup.  Ct.  Rep.  784.  The  statute  of  Florida 
does  not  seek  to  control  the  interstate 
transportation  of  the  packages;  it  controls 
only  their  sale  in  the  state  through  the  re- 
tail merchant,  or,  it  may  be,  directly  to  the 
individual  consumer  for  the  purpose  de- 
scribed, and  in  both  cases  for  the  ultimate 
redemption  of  the  tokens  delivered  with  the 
sale. 

McDermott  v.  Wisconsin,  228  U.  S.  115, 
57  L.  ed.  754,  47  L.R.A.{N.S.)  984,  33  Sup. 
Ct.  Rep.  481,  Ann.  Cas.  1915A,  39,  is  not 
applicable.  There  Congress,  for  the  effec- 
tive execution  of  the  food  and  drugs  act, 
defined  what  the  "package"  of  commerce 
should  be,  and  necessarilv  any  law  which 
conflicted  with  it  was  void.  In  the  case 
at  bar  there  is  no  such  definition.  There 
is  only  permission  to  insert  in  the  package 
whatever  the  manufacturer  of  tobacco  may 
choose,  with  a  single  exception.  There  is 
no  compulsion  of  use,  and  omission  to'avail 
of  the  permission  has  no  effect  upon  the 
purpose  of  Congress  in  the  enaetment  of  the 
revenue  laws  which  provide  for  the  packing 
of  tobacco  products. 

Tlie  contract  clause  of  the  Constitution 
is  also  unavailable  to  complainants.  The 
statute  must  be  held  to  have  prospective 
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operation.  Sales  completed  before  its  en- 
actment are  unaffected  by  it.  We  say 
''sales  completed,''  and  by  this  we  mean 
those  in  which  the  right  of  redemption  ac- 
cording to  some  of  the  achemes  has  accrued 
ns  distinguished  .from  what  is  alleged  iathe 
bill  as  "the  understanding  and  expectation'' 
arising  from  one  or  more  sales  that  com- 
plainants would  continue  to  sell  to  sucli 
purcliasers  other  articles  so  that  they  might 
l)e  able  to  accumulate  tokens  and  use  them, 
it  cannot  be  said  that  tliere  is  an  obliga- 
tion to  continue  sales  or  an  obligation  to 
continue  purchases.  Besides,  as  the  busi- 
nchs  is  subject  to  regulation,  tlie  contracts 
made  in  its  conduct  ai%  subject  to  such 
rogiilation.  Louisville  &  N.  R.  Co.  v.  Mott- 
ley,  219  U.  S.  467,  56  L.  ed.  207,  34  L.R.A. 
(N.8.)  671,  31  Sup.  Ct.  Rep.  265,  and  Kew 
York  C.  &  H.  R.  R.  Co.  v.  Gray,  230  U.  a 
583,  60  L.  ed.  451,  36  Sup.  Ct.  Rep.  176. 

Having  disposed  of  the  other  contentions 
of  complainants,  we  are  brought  to  a  con- 
sideration of  tlie  question  whether  the  stat- 
ute of  Florida  offends  the  due  process  clause 
oi  the  14tli  Amendment  of  the  Constitution. 
Ill  other  words,  does  the  statute  interfere 
with  the  business  liberty  of  complainants? 
Is  it  an  illegal  meddling  with  a  lawful 
calling  and  a  deprivation  ol  freedom  of 
contract?  This  is  the  contention,  and  it  is 
attempted  to  be  supported  by  the  assertion 
that  the  schemes  detailed  in  the  bill  arc 
but  a  method  of  advertising,  and,  as  such, 
mere  allurements  to  customers,  not  detrl- 
mental  in  any  way  to  the  public  health  and 
morals,  nor  obstructive  of  the  public  wel- 
fare; but  are  a  means  of  enterprise,  mere 
incidents  of  the  businesses  of  complainants, 
and  as  benefieial  to  their  customers  as  to 
them.  And  besides^  that  they  are  but  a 
method  of  giving  discount,  practically  in 
K)iiie  instances  a  rebate  upon  the  price,  and 
in  others  an  equivalent  gift  of  some  article 
tlrnt  may  attract  the  choice  of  the  pur- 
chaser, the  choice  being  free  and  the  article 
of  definite  utility  and  value. 

These  contentions  have  the  support  of  a 
number  of  cases.  They  are  opposed  by 
others,  not  merely  so  numerous  as  tlie  sup- 
porting cases,  but  marking  a  change  of 
opinion.  Both  sets  of  cases  indicate  by  the 
statutes  passed  upon  a  persistent  legisla- 
tive effort  against  the  schemes  under  review 
or  some  form  of  them,  beginning  in  1880 
and  repeated  from  time  to  time  until  the 
htatute  in  controversy  was  passed  in  1913.8 
In    such    differences    between   judicial    and 

2  It  is  said  that  twenty-three  states  have 
attempted  either  to  prohibit  or  to  license  the 
selling  or  use  of  trading  stamps  and  cou- 
pons. And  there  has  been  like  legislation 
for  the  District  of  Columbia  and  the  terri- 
tory  of  Hawaii. 
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legislative  opinion  where  should  the  choice 
be?  That  necessarily  depends  upon  what 
reasoning  judicial  opinion  was  based.  U'c 
appreciate  the  seriousness  of  the  situation. 
Regarding  the  number  of  the  cases  only, 
they  constitute  a  body  of  authority  from 
which  there  might  well  be  hesitation  to  dis- 
sent except  upon  clear  compulsion. 

The  foundation  of  all  of  them  is  that  the 
schemes  detailed  are  based  on  an  inviolable 
right,  that  they  are  but  the  exercise  of  a 
personal  liberty  secured  by  the  Constitution 
of  the  United  States  and  distinguished 
from  other  lawful  exercise  of  business  con- 
tracts and  activity  by  a  methdd  of  advertis- 
ing and  lawful  inducement's  to  an  increased 
custom^  and  that  in  them  there  is  no  ele- 
ment of  chance  or  anything  detrimental  to 
the  public  welfare.  But  there  may  .be  par- 
tial or  total  dispute  of  the  propositions. 
And  it  can  be  urged  that  the  reasoning 
upon  wliich  they  are  based  regards  the  mere 
mechanism  of  the  schemes  alone,  and  does 
not  give  enough  force  to  their  influence 
upon  conduct/and  habit,  not  enough  to  their 
insidious  potentialities.  As  to  all  of  which 
not  courts,  but  legislatures,  may  be  the  best 
judges,  and,  it  may  be,  the  conclusive 
judges. 

This  may  be  illustrated.  A  lottery  of  it- 
self is  not  wrong,  may  be  fairer,  having 
less  of  overreaching  in  it,  than  many  of  the 
commercial  transactions  that  the  Constitu- 
tion protects.  All  participants  in  it  have 
an  equal  chance;  there  is  no  admonisliing 
caveat  of  one  against  Uie  other.  And  at 
one  time  it  was  lawful.  It  came  to  be  con- 
demned by  experience  of  its  evil  influence 
and  effects.  It  ia  trite  to  say  that  prac- 
tices harmless  of  themselves  may,  from  cir- 
cumstances, become  the  source  of  evil  or 
may  have  evil  tendency.  Murphy  v.  Cali- 
fornia, 225  U.  S.  623,"  56  L.  ed.  1229,  41 
L.R.A.(N.S.)   153,  32  Sup.  Ct.  Rep.  607. 

But  no  refinement  of  reason  is  necessary 
to  demonstrate  the  broad  power  of  the  legis- 
lature over  the  transactions  of  men.  Tlierc 
are  many  lawful  restrictions  upon  liberty 
of  contract  and  business.  It  would  be  an 
endless  task  to  cite  cases  in  demonstration, 
and  that  the  supplementing  of  the  sale  of 
one  article  by  a  token  given  and  to  be 
redeemed  in  some  other  article  has  accom- 
paniments and  effects  beyond  mere  adver- 
tising tlie  allegations  of  the  bill  and  the 
argument  of  counsel  establisli.  Advertising 
is  merely  identification  and  description,  ap- 
prising of  quality  and  place.  It  has  no 
other  object  than  to  draw  attention  to  the 
article  to  be  sold,  and  the  acquisition  of 
the  article  to  be  sold  constitutes  the  only 
inducement  to  its  purchase.  The  matter  is 
simple,  single  in  purpose  and  motive;  its 
consequences  are  well  dcflned,  there  being 
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nothing  ulterior;  it  is  the  practice  of  old 
and  familiar  transactions  and  has  sufficed 
for  their  success. 

The  schemes  of  complainants  have  no 
such  directness  and  effect.  They  rely  upon 
something  else  than  the  article  sold.  They 
tempt  by  a  promise  of  a  value  greater  than 
tliat  article  and  apparently  not  represented 
in  its  price,  and  it  hence  may  be  thought 
that  thus  by  an  appeal  to  cupidity  lure  to 
improvidence.  This  may  not  be  called  in 
an  exact  sense  a  '^lottery,"  may  not  be 
called  "gaming;"  it  may,  however,  be  con- 
sidered as  having  the  seduction  and  evil  of 
such,  and  wtfether  it  has  may  be  a  matter 
of  inquiry, — a  matter  of  inquiry  and  of 
judgment  that  it  is  finally  within  the  power 
of  the  legislature  to  make.  Certainly  in 
the  first  instance,  and,  as  we  have  seen,  its 
judgment  is  not  impeached  by  urging 
against  it  a  difference  of  opinion.  Chicago, 
B.  &  Q.  R.  Co.  v.  McGuire,  219  U.  S.  54S), 
55  L.  ed.  328,  31  Sup.  Ct.  Rep.  259,  and 
German  Alliance  Ins.  Co.  v.  Lewis,  233  U. 
S.  389,  58  L.  ed.  1011,  L.R.A.1916C,  1189, 
34  Sup.  Ct.  Rep.  612.  And  it  is  not  re- 
quired that  we  should  be  sure  as  to  the  pre- 
cise reasons  for  such  judgment,  or  that  wc 
should  certainly  know  them  or  be  con- 
vinced of  the  wisdom  of  the  legislation. 
Southwestern  Oil  Co.  v.  Texas,  217  U.  S. 
114,  126,  127,  54  I.,  ed.  688,  694,  695,  30 
Sup.  Ct.  Rep.  496.  See  also  Munn  v.  Illi- 
nois, 94  U.  8.   113,  132,  24  L.  ed.   77,  86. 

But  it  may  be  said  that  judicial  opin- 
ion cannot  be  controlled  by  legislative  opin- 
ion of  what  are  fundamental  rights.  This 
is  freely  conceded;  it  is  the  very  essence  of 
constitutional  law,  but  its  recognition  does 
not  determine  supremacy  in  any  given  in- 
stance. '*While  the  courts  must  exercise 
a  judgment  of  their  own,  it  by  no  means  is 
true  that  every  law  is  void  which  may  seem 
to  the  judges  who  pass  upon  it  excessive, 
unsuitcd  to  its  ostensible  end,  or  based  up- 
on conceptions  of  morality  with  which  they 
disagree.  Considerable  latitude  must  be  al- 
lowed for  differences  of  view  as  well  as  for 
possible  peculiar  conditions  which  this 
court  can  know  but  imperfectly,  if  at  all. 
Otherwise  a  constitution,  instead  of  em- 
bodying only  relatively  fundamental  rules 
of  right,  as  generally  understood  by  all  Eng- 
ish-speaking  communities,  would  become 
the  partisan  of  a  particular  set  of  ethical 
or  economical  opinions,  which  by  no  means 
are  held  semper  ubique  et  ah  omnibus.*' 
Otis  V.  Parker,  187  U.  S.  606,  608,  609,  47 
L.  ed.  323,  327,  328,  23  Sup.  Ct.  Rep.  168. 

That  case  illustrated  the  reach  of  the 
power  of  government  to  protect  or  promote 
the  general  welfare.  It  sustained  a  pro- 
vision of  the  Constitution  of  the  state  of 
California  which  made  void  all  contracts 
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for  the  sale  of  the  stock  of  corporations  on 
margin  or  to  be  delivered  at  a  future  day. 
'J'he  practice  had  been  common,  its  evil  was 
disputed.  It  was  attempted  to  be  justified 
by  argument  very  much  like  those  advanoed 
in  the  case  at  bar,  but  this  court  decided 
that  the  legislative  judgment  was  control- 
ling. 

Even  more  pertinent  in  illustration  of  the 
power  of  the  states  as  unaffected  by  the 
14th  Amendment  is  Central  Lumber  Co.  v. 
South  Dakota,  226  U.  S.  157,  57  L.  ed.  104, 

33  Sup.  Ct.  Rep.  66.  A  statute  of  the  state 
was  sustained  which  provided  that  anyone 
engaged  in  the  manufacture,  production,  or 
distribution  of  any  commodity  in  general 
use,  M'ho  should  intentionally,  for  the  pur- 
pose of  destroying  the  competition  of  any 
regular,  established  dealer,  discriminate  be- 
tween difl*erent  places  by  selling  such  com- 
modity at  a  lower  rate  in  one  place  than 
such  person  charged  in  another,  after  equal- 
izing the  distance  from  the  point  of  pro- 
duction, sliould  be  guilty  of  a  crime.  Free- 
dom of  conduct  was  restricted  by  the  statute, 
which  had  its  incentive  in  trade  ad- 
vantages. It  was  the  judgment  of  the  leg- 
islature that  such  practice  was  an  impedi- 
ment to  the  public  welfare.  The  legislative 
judgment  was  sustained  against  tlie  attack, 
among  others,  that  the  law  was  an  infringe- 
ment of  freedom  of  conduct  and  contract. 

In  Keokee  Consol.  Coke  Co.  v.  Taylor, 
234  U.  S.  224,  58  L.  ed.  1288,  34  Sup.  Ct. 
Rep.  856,  the  company  issued  scrip  pay- 
able in  merchandise  only  from  its  store  as 
an  advance  of  monthly  wages  in  payment 
of  labor  performed.  A  statute  of  the  state 
(West  Virginia)  prohibited  the  issue  of  any 
order  for  the  payment  of  labor  imlesa  it 
was  redeemable  in  money.  The  statute  was 
assailed  on  the  ground  that  it  interfered 
with  the  freedom  of  contract.  It  will  be 
observed  that  there  was  a  consideration  for 
the  order  payable  in  merchandise;  it  was  a 
payment  in  advance,  and  hence  it  was  as- 
serted that  the  statute  was  an  injury  to  the 
employees  and  employers.  There  were  ele- 
ments in  the  transactions  of  apparent  ad- 
vantage to  both,  and  it  would  seem  to  have 
been  within  the  liberty  of  both  to  contract 
upon  an  estimate  of  the  value  of  that  ad- 
vantage. It  was  deemed  an  evil  by  the 
legislature  and  this  court  sustained  its 
judgment. 

In  Erie  R.  Co.  v.  Williams,  233  U.  S. 
68.>,  58  L.  ed.  1155,  51  L.R.A.(X.S.)    1097, 

34  Sup.  Ct.  Rep.  761,  a  law  of  the  state 
of  New  York  required  railroad  companies 
to  pay  their  employees  semimonthly,  and 
prohibited  them  from  making  contracts 
which  should  vary  tlie  time  of  payment. 
The  law  was  sustained  mainly  upon  tiiL> 
ground  that  it  was  an  amendment  of  the 
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charter  of  the  corporation,  but  the  extent 
of  the  police  power  was  adverted  to  and 
the  competency  of  the  legislature  exercis- 
ing that  power  to  enact  the  legislation. 
The  incentive  of  the  legislation  was  the 
benefit  which  accrued  to  the  employees  by 
the  period  of  payment.  The  public  welfare 
was  deemed  to  be  promoted  by  it. 

Other  cases  might  be  cited,  and,  it  may 
be,  of  more  pertinent  application,  which, 
from  their  number  and  instances,  would 
seem  to  have  uttered  the  last  necessary 
word  upon  the  power  of  the  legislature  to 
regulate  conduct  and  contracts,  and,  in  the 
exercise  of  the  power,  to  classify  objects, 
upon  its  conception  of  the  public  welfare, 
the  right  of  review  to  be  exerted  by  the 
courts  only  when  the  legislation  is  unrea- 
sonable or  purely  arbitrary. 

Complainants  allege  that  the  license  tax 
which  the  statute  imposes  is  of  prohibitory 
character,  and  assert  that  they  are  exercis- 
ing inviolable  rights  and  privileges  which 
the  excess  of  the  tax  prevents  in  violation 
of  the  14th  Amendment;  they  contend  that 
lience  the  statute  is  invalid. 

It  is  not  certain  from  the  allegations  of 
the  bill  that  the  tax  is  of  the  asserted  char- 
acter, but  granting  it  to  be  so,  we  have 
Khown  that  the  business  schemes  described 
in  the  bill  are  not  protected  tiom  regula- 


tion or  prohibition  by  the  Constitution  of 
the  United  States.  Lawton  v.  Steele,  l.Vi 
U,  S.  133,  38  L.  ed-  385,  14  Sup.  Ct.  Rep. 
409;  Booth  v.  Illinois,  184  U.  S.  425,  46 
L.  ed.  623,  22  Sup.  Ct.  Rep.  425;  Otis  v. 
Parker,  187  U.  S.  606,  47  L.  ed.  323,  23 
Sup.  Ct.  Rep.  168;  see  also  Dobbins  v.  Los 
Angeles,  105  U.  S.  238,  49  L.  ed.  176,  25 
Sup.  Ct.  Rep.  18;  Murphy  v.  California,  225 
U.  S.  623,  56  L.  ed.  1229,  41  L.R.A.(K.S.) 
153,  32  Sup.  Ct.  Rep.  697;  Postal  Teleg 
Cable  Co.  v.  Charleston,  153  U.  S.  609,  38 
L.  ed.  874,  4  Inters.  Com.  Rep.  637,  14 
Sup.  Ct.  Rep.  1094;  McCray  v.  United 
States,  195  U.  S.  27,  49  L.  ed.  78,  24  Sup. 
Ct.  Rep.  769,  1  Ann.  Cas.  561;  Kehrer  v. 
Stewart,  197  U.  S.  60,  40  L.  ed.  663,  25 
Sup.  Ct.  Rep.  403;  Hammond  Packing  Co. 
V.  Montana,  233  U.  S.  331,  58  L.  ed.  085,  34 
Sup.  Ct.  Rep.  596. 

The  contention  that  the  statute  intimi- 
dates against  a  contest  of  its  legality  by 
the  severity  of  its  penalties,  and  is  there- 
fore unconstitutional  on  that  ground,  with- 
in the  ruling  in  Ex  parte  Young,  209  U.  8. 
123,  52  L.  ed.  714,  13  L.R.A.(N.S.)  932,  28 
Sup.  Ct.  Rep.  441,  14  Ann.  Cas. -764,  is  not 
justified. 

Order  reversed  and  case  remanded  with 
directions  to  dismiss  the  bill. 


Annotatioii — ^Rcgidatioii  and  prolubition  of  me  of  trftdiag  stamps  and 

simBar  devices. 

Earlier  cases  on  the  question  of  ref2:u- 1  uncertainty,  has  uniformly  been  held 
Intion  and  prohibition  of  the  use  of  trad- 1  not  to  be  a  proper  exercise  of  the  police 
ing  stamps  are  collected  in  notes  to  Ex  j  power,  but  an  invasion  of  constitutional 


parte  Drexel.  2  L.R.A.rN.S.)  588:  Den- 
ver V.  Frueauff,  7  L.R.A.(N.S.)  1131; 
District  of  Columbia  v.  Kraft,  30  L.R.A. 
(X.S.)  957;  and  State  ex  rel.  Hartigan 
V.  Sperry  &  H.  Co.  49  L.R.A. (N.S.) 
1123. 


rights,  especially  those  guaranteed  by 
the  14th  Amendment  to  the  Constitution 
of  the  United  States.  The  decisions  by 
the  Federal  Supreme  Court  in  Rast  v. 
Van  Deman  &  L.  Co,  ante,  421,  and  in 
the  other  similar  cases  cited  in  the  pres- 


The  question  of  the  validity  of  a  li-  ;  ent  note,  appear  to  have  established  the 
cpnse   or   tax   solely   on   trading  stamp    validity    of    the    class    of    anti-trading- 


lompanies,  or  other  regulation  thereof, 
i*?  not  exhaustively  treated  in  the  present 
or  earlier  notes  on  this  question,  al- 
though several  cases  involving  that  ques- 
tion are  referred  to. 

As  will  be  observed  from  a  perusal  of 
Ihe  present  and  earlier  notes  above  cited, 
the  question  of  the  constitutionality  of 
anti-trading-stamp  legislation  has  been 
before  manv  state  and  Federal  courts; 
and,  with  the  exception  of  the  decisions 
by  the  Federal  Supreme  Court,  the  Dis- 
trict of  Columbia  court  of  appeals  and 
the  Washington  supreme  court  such  leg- 


stamp  legislation  therein  considered,  so 
far  as  the  Federal  Constitution  is  con- 
cerned. It  is  not  apparent,  however, 
that  these  decisions,  apart  from  their 
prestige,  will  be  controlling  on  the  state 
courts  in  construing  the  provisions  of 
the  state  Constitutions;  or  that  state 
courts,  especially  those  which  have  here- 
tofore reached  a  different  conclusion, 
will  necessarily  sustain  anti-trading- 
stamp  legislation  which  they  might,  were 
it  not  for  the  Federal  Supreme  Court  de- 
cisions, regard  as  in  violation  of  the 
state  as  well  as  of  the  Federal  Consti- 


islation,  at  least,  so  far  as  it  attempted  i  tutions. 

to  prohibit  merchants  from  participating  I      The    limitations    of    the    decision    in 


in   a   trading  stamp  scheme  which   did 

not  involve  the  elements  of  chance  or 
I^R.A.1917A.  28 


Hast  v.  Van  Dkman   &  L.   Co.  shouKI 
be  recognized,  in  that  the  court  express- 
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ly  slated  that  it  was  not  concerned  with 
u  license  tax  on  trading  stamp  com- 
panies; also  that  it  was  not  concerned 
with  a  statute  directed  solely  at  a 
method  of  redemption  by  the  payment  of 
cash  or  the  allowance  of  credits  on  ac- 
count of  the  purchase  of  a  certain 
amount,  the  statute  in  question  dealing 
with  cases  of  redemption  in  premiums; 
and  the  court  expressly  stated  that  it 
expressed  no  opinion  on  whether  an}^ 
other  method  of  redemption,  such  as  the 
giving  of  a  discount  or  an  allowance 
simply  of  credit,  would  be  objectionable. 
It  should  be  observed  also  that  the  court 
considered  the  statute  constitutional 
even  though  the  license  tax  imposed 
might  be  of  a  prohibitory  nature. 

While  the  scheme  of  offering  coupons, 
proiit-sharing  certificates,  or  other  evi- 
dence of  indebtedness  or  liability  re- 
deemable in  premiums,  in  connection 
with  a  sale  of  merchandise  at  retail,  con- 
sidered in  RAfciT  V.  Van  Demax  &  U  Co., 
is  somewhat  different  from  the  ordinary 
trading  stamp  scheme,  its  essentials,  so 
far  as  legislative  regulation  or  prohibi- 
tion is  concerned,  appear  to  be  the  same; 
the  same  principles  appear  applicable  in 
either  case,  and  are  apparently  so  re- 
garded by  the  Federal  Supreme  Court 
in  its  decisions  cited  in  this  note. 

Following  Rast  v.  Vak  DR^rAN"  &  li. 
Co.  the  Federal  Supreme  Court,  in  Tan- 
ner V.  Little  (1915)  240  U.  S.  369,  GO 
L.  ed.  f)91,  3()  Sup.  Cl.  Rep.  379,  revers- 
ing the  decision  of  the  Federal  district 
court  reported  in  (1913)  208*  Fed.  605 
(cited  in  the  note  in  49  L.R.A.(X.S.) 
1123),  held  that  the  imposition  under  the 
Washington  statute  of  an  annual  license 
tax  of  $6,000  on  merchants  using  stamps, 
tickets,  or  coupons  redeemable  in  cash 
or  merchandise,  is  not  repugnant  to  the 
equal  protection  of  the  laws  clause  of 
the  Federal  Constitution,  as  an  attempt- 
ed arbitrary  classification,  whether  such 
stamps  are  prepared  or  redeemed  by  the 
merchant  using  them  or  by  a  third  party 
with  whom  the  merchant  has  a  contract 
for  their  use.  It  was  held  also  that  the 
police  power  of  the  state  justified  the 
enactment  of  a  statute  imposing  such  a 
license  tax;  and  that  the  fact  that  the 
license  tax  imposed  on  merchants  usinj? 
stamps,  tickets,  or  coupons,  redeemable 
in  cash  or  merchandise  as  an  inducement 
to  purchasers  might  be  prohibitive  was 
not  a  denial  of  due  process  of  law. 

It  was  held  also  in  Tanner  v.  Little 
(XJ.  S.)  supra,  that  the  statute  did  not 
unconstitutionally  impair  the  contract 
oMi fixations  of  merchants  to  whom  it  ap- 
plied with  their  customers  or  with  third 
L.U.A.1917A. 


parties  with  whom  they  had  contracted 
for  the  use  of  stamps  or  coupons. 

The  tax  was  held  not  invalid  as  ap- 
plied to  sales  of  packages  of  tobacc») 
containing  such  coupons  because  of  the 
permission,  if  any,  granted  by  tho 
amendment  of  the  Act  of  Julv  1,  1902, 
§  2,  to  U.  S.  Rev.  Stat.  §  3394,  Comp. 
Stat.  1913,  §  6204,  to  inclose  in  packages 
of  tobacco  redeemable  coupons,  protit- 
sharing  certificates,  etc.  Tanner  v.  Lit- 
tle (XJ.  S.)  supra. 

And  the  lack  of  any  definite  or  RxQi\ 
retail  market  price  for  the  premium 
articles,  it  was  held,  did  not  render  in- 
valid for  indefiniteness  and  uncertainty 
the  statutorj'  provisions  making  the  use 
of  trading  stamps  or  other  devices  entic- 
ing the  holders  to  obtain  goods  for  less 
than  the  retail  market  price  a  crime  un- 
less a  prohibitive  license  fee  was  paid. 
(U.  S.)  Ibid. 

The  decision  in  Tanner  v.  Little  (XJ. 
S.)  supra,  is  based  upon  the  reasonin*r 
in  Rast  v.  Van  Demax  &  L.  Co;  and  tho 
court  in  the  former  case,  as  in  the  latter, 
expressly  stated  that  it  was  not  con- 
cerned with  consideration  of  a  business 
in  which  coupons,  etc.,  are  issued  or  used, 
and  not  redeemed  in  merchandise;  that 
is,  where  they  are  used  as  a  rebate  upon 
the  price  of  the  article,  or  a  discount  on 
purchases,  nor  with  the  legality  of  a 
statute  which  should  regulate  or  prevent 
such  use  of  the  coupons,  disassociated 
from  other  uses  of  them;  the  contention 
of  the  complainants  being  for  the  right 
to  an  unlimited  use  of  what  they  com- 
prehensively called  the  "premium  sys- 
tem.'* And  the  court  intimated  that, 
considered  purely  as  a  method  of  adver- 
tising, the  so-called  **premium  system" 
might,  perhaps,  form  a  sufficient  ground 
for  classification  for  purposes  of  tho 
statute,  it  being  said:  "Let  it  be  granted 
that  the  'premium  system*  is  a  !netho<l 
of  advertising;*  can  there  not  be  differ- 
ences in  advertising  which  may  be  sub- 
ject to  differences  in  legislation?  Can 
there  not  be  advertising  at  places  or  at 
times  or  in  kind  or  effect  subversive  of 
public  order  or  convenience?  .  .  . 
However,  a  decisive  answer  to  the  ques- 
tions need  not  be  given,  for  we  have 
said  in  Rast  v.  Vax  Dkman  &  L.  Co. 
that  the  'premium  system'  is  not  one  of 
advertising  merely.  It  has  other,  and,  it 
may  be,  deleterious  consequences." 

The  constitutionality  of  the  Washing- 
ton statute  involved  in  Tanner  v.  Little 
(XJ.  S.)  supra,  was  upheld  in  Pitney  v. 
Washington  (1915)  240  U.  S.  387.'  CO 
L.  ed.  703,  36  Sup.  Ct.  Rep.  385,  affirm- 
ing (1914)  80  Wash.  699,  141  Pac.  883, 
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the  Federal  Supreme  Court  following  the 
two  decisions  by  it,  cited  above. 

The  decision  in  the  state  court  in 
State  V.  Pitney  (Wash.)  supra,  followed 
an  opinion  of  the  court  in  an  earlier  ap- 
peal of  the  case  in  (1914)  79  Wash.  608, 
140  Pac.  918,  Ann.  Cas.  1916A,  209.  In 
the  latter  decision  the  supreme  court  of 
Washington  expressly  overruled  its 
holding  in  Leonard  v.  Bassindale  (1907) 
46  Wash.  301,  89  Pac.  879  (set  out  in 
the  note  in  30  L.R.A.(N.S.)  957).  In 
determining  whether  the  statute,  con- 
strued as  prohibiting  the  use  of  trading 
stamps,  violated  the  due  process  of  law 
clause  of  the  state  or  Federal  Constitu- 
tions, the  court  said:  "In  determining 
the  validity  of  the  law,  therefore,  in- 
quiry must  be  directed  to  whether  its 
provisions  come  within  the  scope  of  the 
'police  power.'  The  early  decisions  de- 
fine this  power  as  extending  to  those 
regulations  promulgated  by  or  under  the 
authority  of  the  legislature  which  had 
for  their  object  the  promotion  of  the 
public  health,  the  public  morals,  or 
the  public  safety.  Without  reviewing  the 
evolution  of  the  law  upon  this  subject, 
as  evidenced  by  the  decisions  of  courts 
of  last  resort,  it  may  be  said  that,  what- 1 
ever  may  be  the  limits  by  which  the  ear- 1 
Her  decisions  circumscribed  the  power, 
it  has,  in  the  more  recent  decisions,  been 
defined  to  include  all  those  regulations 
designed  to  promote  the  public  con- 
venience, the  general  welfare,  the  gen- 
eral prosperity,  and  extends  to  all  great 
pul)lic  needs,  as  well  as  regulations  de- 
signed to  promote  the  public  health,  the 
public  morals,  or  the  public  safety. 
.  .  .  We  think  this  act  of  the  legisla- 
ture falls  within  the  scope  of  the  police 
power  as  it  is  now  understood  and  de- 
fined by  the  courts,  and,  therefore,  the 
legislature  did  not  exceed  its  power  or 
offend  against  any  constitutional  provi- 
sion, either  state  or  Federal,  in  promul- 
gating the  regulations  or  prohibitions 
found  in  the  act.  This  conclusion,  it 
must  be  admitted,  is  not  in  harmony 
with  the  great  weight  of  authority, 
numerically  speaking.  But  many,  if  not 
most,  of  the  decisions  that  have  held 
trading  stamp  laws  inimical  to  the  due 
process  of  law  clause  found  in  the  con- 
stitutions were  decided  when  the  police 
power  was  defined  as  having  a  more 
limited  scope  than  it  has  at  the  present 
time." 

In  Sperrv  &  H.  Co.  v.  Tacoma  (1912)  | 
68  Wash.  254,  L.R.A.1916B,  241, 122  Pac. 
1060,  it  was  held  that  an  ordinance  im- 
posing a  license  tax  upon  the  use  in  a 
business  of  trading  stamps  purchased 
L.K.A.IOITA. 


from  another  was  not  unconstitutional 
as  to  the  latter,  on  the  ground  that  it 
deprived  him  of  his  property  without 
due  process  of  law,  impaired  the  obliga- 
tion of  his  contract,  or  operated  in  re- 
straint of  trade.  The  court  distinguished 
the  case  from  Leonard  v.  Bassindale 
(Wash.)  supra  (cited  in  the  note  in  30 
L.R.A.(N.S.)  957),  on  the  ground  that, 
in  the  latter  case,  the  statute  prohibited 
the  use  by  merchants  of  trading  stamps, 
whereas  in  the  case  before  it  the  ordi- 
nance merely  imposed  a  license  tax. 

The  Oregon  statute  levying  an  excise 
tax  of  5  per  cent  annually  on  the  gross 
i-eceipts  of  every  person,  firm,  or  corpo- 
ration who  shall  use,  or  who  shall  furnish 
to  any  other  person,  firm,  or  corporation 
for  use,  in  connection  with  the  sale  of 
any  goods,  wares,  or  merchandise  in  iUo 
state,  any  stamps,  coupons,  or  tickets 
commonly  known  as  trading  stamps,  was 
held  unconstitutional  in  Coltrell  v. 
Sperry  &  H.  Co.  (1916)  227  Fed.  256. 
The  court  said  it  was  apparent  that  the 
tax  levied  was  intended  by  the  legisla- 
ture to  be  of  such  proportions  as  to  l>e 
inhibitive  of  the  use  of  such  trading 
stamps  within  the  state;  and  the  deci- 
sion was  based  on  the  case  of  Little  v. 
Tanner  (1913)  208  Fed.  605  (cited  in 
the  note  in  49  L.R.A.(N.S.)  on  page 
1125,  but  now  overruled,  as  above  indi- 
cated). 

In  United  Cigar  Stores  Co.  v.  Stewart 
(1916)  144  Ga.  724,  87  S.  E.  1034,  it 
was  held  that  a  statute  imposing  a  tax 
upon  every  manufactut'er  of  tobacco 
and  every  wholesale  and  retail  dealer  in 
tobacco,  who  redeems  or  offers  to  re- 
deem, any  tags  or  labels  sold  or  given 
with  a  sale  of  tobacco,  in  the  sum  of 
$200  for  each  place  of  business  in  the 
state  where  such  tags  or  labels  are  re- 
deemed, was  void  as  in  violation  of  a 
provision  of  the  state  Constitution  that 
taxes  shall  be  uniform  upon  the  same 
class  of  subjects.  Attention  is  called 
to  the  fact  that  this  decision  does  not 
necessarily  militate  against  the  constitu- 
tionality of  a  statute  imposing  a  tax  on 
all  merchants  who  use  redeemable  tags 
or  certificates,  and  that,  notwithstanding 
the  validity  of  a  statute  of  the  latter 
class,  a  law  of  the  kind  in  question  might 
be  held  unconstitutional.  The  ground 
of  the  decision  clearly  appears  from  the 
following  excerpt  from  the  opinion :  In 
the  present  case  the  classification  made 
in  imposing  the  tax  in  question  is  unrea- 
sonable and  arbitrary.  Of  course  it  was 
competent  for  the  legislature,  in  framing 
its  law  for  the  collection  of  occupation 
or  business  taxes,  to  put  tobacco  deal- 
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ers  in  a  class  by  themselves;  and  to- 
baceo  dealers  might  have  been  divided, 
without  impinging  upon  the  rule  against 
arbitrary  classification,  into  retail  deal- 
ers and  wholesale  dealers,  and  there 
might  have  been  subdivisions  of  these 
divisions,  without  necessarily  making  an 
arbitrary  classification.  But  the  tax 
under  consideration  is  not  imposed  upon 
manufacturers  and  dealers  in  tobacco 
generally,  or  manufacturers  and  dealers 
in  a  specified  kind  of  tobacco,  but  upon 
the  manufacturer  or  dealer  in  tobacco 
who  belongs  to  a  class  created  by  this 
section  of  the  tax  act;  and  the  basis  of 
classification  here  made  is  the  redeeming 
or  offering  to  redeem  tags  or  labels  sold 
or  distributed  or  given  with  a  tobacco 
sale,  while  other  businesses  or  occupa* 
tions,  doing  precisely  the  same  thing 
for  which  the  dealer  in  tobacco  is  taxed, 
are  not  taxed.  A  dealer  in  tobacco,  as 
we  have  said,  may  be  put  into  a  class 
separate  and  apart  from  dealers  in  dry 
goods,  or  dealers  in  soda  water,  or  deal- 
ers in  hardware;  the  nature  of  the  occu- 
pation of  each  of  these  affords  a  natural 
and  reasonable  basis  for  classification. 
But  if  each  of  the  persons  carrying  on 
the  business  just  enumerated  issues  and 
ilistributes  and  gives  away,  with  the 
sales  of  goods  carried  in  his  particular 
line,  tags,  labels,  or  certificates,  which 
the  distributor  of  them  offers  to  redeem, 
and  a  classification  is  made  with  respect 
merely  to  the  giving  away  or  distribut- 
ing of  these  tags,  labels,  or  certificates, 
and  only  one^qf  such  businesses  is  se- 
lected for  taxation  and  put  into  a  class 
by  itself,  and  that  class  is  taxed,  then  it 
seems  to  us  that  such  a  classification  is 
unreasonable  and  arbitrary.  If  the  tax 
were  upon  all  merchants  who  give  away 
redeemable  tags,  labels,  or  certificates, 
we  might  have  to  decide  the  question 
whether  or  not  this  would  be  taxing  a 
mere  incident  to  the  business,  in  addi- 
tion to  taxing  the  occupation  itself;  and 
though  that  question  is  raised  in  the 
record,  it  is  not  necessary  to  decide  it, 
inasmuch  as  we  have  held  the  tax  to  be 
void  upon  the- ground  that  it  is  imposed 
upon  a  class  arbitrarily  created,  without 
any  reasonable  basis  therefor." 

Attention  is  called  below  to  several 
cases  involving  the  validity  of  a  license 
or  tax  on  trading  stamp  companies, 
although,  as  indicated  above,  this  ques- 
tion is  not  exhaustively  treated. 

As  to  the  validity  of  a  license  tax  on 

the  business  of  selling  trading  stamps  to 

merchants,     and     of     redeeming     such 

.stamps  in  money  or  ^oods.  see  Sperrv  & 

IL  Co.  V.  Melton  (1911)  C9  W.  Va.  124, 
L.R.A.1917A. 


34  L.R.A.(N.S.)  433,  71  S.  E,  19;  also 
Sperry  &  H.  Co.  v.  Owensboro  (1912) 
151  Ky.  389,  151  S.  W.  932,  Ann.  Cas. 
1915A,  373,  upholding  the  right  of  a 
municipality  to  impose  a  license  tax  on 
trading  stamp  companies,  as  against  the 
objection  that  the  tax  constituted  an 
illegal  discrimination,  but  holding  that 
the  ordinance  in  question,  levying  a  tax 
of  $300  on  such  companies,  was,  under 
the  circumstances,  void  as  unreasonable 
and  prohibitive. 

And  in  State  v.  Underwood  (1916)  — 
La.  — ,  71  So.  513,  a  statute  imposing  a 
license  tax  of  from  $5,000  to  $10,000, 
depending  on  the  gross  annual  receipts, 
on  trading  stamp  companies,  was  held 
valid  as  against  the  contentions  that  it 
denied  the  equal  protection  of  the  law 
to  such  companies  and  deprived  them  of 
property  without  due  process  of  law, 
within  the  meaning  of  the  14th  Amend- 
ment to  the  Federal  Constitution,  that  it 
constituted  an  unlawful  r^ulation  of 
interstate  commerce  (the  stamps  were 
issued  in  the  state),  and  that  it  contra- 
vened a  provision  of  the  state  Constitu- 
tion, requiring  equal  and  uniform  tax- 
ation. 

A  municipal  ordinance  imposing  a 
privilege  tax  of  $500  on  trading  stamp 
companies  and  $250  on  each  merchant 
for  engaging  in  the  trading  stamp  busi- 
ness, and  making  the  prosecution  of  such 
business  without  a  license  a  misde- 
meanor, was  held  ultra  vires  and  void  in 
Trading  Stamp  Co.  v.  Memphis  (1898) 
101  Tenn.  181,  47  S.  W.  136,  the  court 
taking  the  view  that,  independent  of 
l^islative  authority,  the  municipality 
had  no  power  to  create  new  privileges 
and  assess  taxes  for  their  exercise. 

As  to  trading  stamp  contract  as  a 
monopolv,  see  note  to  Merchant^  Legal 
Stamp  Co.  V.  Murphy,  L.R.A.1915D,  520. 

B*.  £•  Ii« 


WASHINGTON   SUPREME  COURT. 

(In  Banc.) 

STATK     OF     WASHINGTON     EX     REL. 
WASHINGTON  PAVING  COMPANY 

V. 

C.  W.  CLAl'SEN,  State  Auditor,  et  aU 

(00  Wasli.  450,  156  Pac.  654.) 

Public  Improvements  —  coiitrttct  —  se- 
cret a  t1  vantage  —  effect. 
1.  That  one  submitting  a  hid  for  one  of 

Nme.  —  As  to  validitv  of  contract  for 
material  patented  or  held  in  monopoly 
where  letting  to  the  lowest  bidder  is  re- 
quired, Hoe  annotation  following  this  case, 
post.  442. 
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several  kinds  of  pavement  to  be  used  on  a 
puUic  highway  has  secured  a  secret,  advan- 
tageous prioe  from  the  owner  of  the  patent 
does  not  render  a  contract  let  to  him  abso* 
lutely  void. 

For  other  casea^  see  ContractSf  VIL  h,  in 
Dig,  1-52  N,  8, 

Estoppel  —  public     contracts  —  secret 
advantage  -~  payment  of  price. 

2.  The  public,  which,  with  knowledge  that 
one  securing  a  contract  to  lay  one  of  sev- 
eral kinds  of  pavements  upon  a  public  high- 
way, for  which  bids  had  been  asked,  and 
secured  a  secret  price  from  the  owner  of 
the  patent  upon  it,  permits  him  to  complete 
the  work,  is  estopped  to  set  up  the  invalid- 
ity of  the  contract  to  defeat  liability  for 
the  contract  price. 
Far  other  cases,  see  Estoppel,  I.  b,  in  Dig. 

1-52  N.  8. 

(Morris,  Ch.  J.,  and  Main,  Fullerton,  and 
Ellis,  J  J.,  dissent.) 

(April  1,  1916.) 

PETITION  for  a  writ  of  mandamus  to 
compel  defendants  to  pay,  out  of  funds 
ill  the  state  treasury,  to  the  credit  of  Pierce 
county,  for  a  highway  built  under  a  con- 
tract let  by  said  county.     Writ  issued. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  O.  Bates,  Hayden, 
I^angborne,  &  Metasger,  H'llliam  11. 
Pratt,  and  J.  M.  Head,  for  relator: 

The  contract,  notwithstanding  the  fact 
that  the  state  is  a  party  thereto,  is  to  be 
determined  and  adjudged  by  the  same  rules 
as  if  both  parties  were  private  persons. 

State  ex  raL  Gillette  v.  Clausen,  44  Wash. 
441,  87  Pac.  498;  People  v.  Stephens,  71 
N.  Y.  527 ;  Travis  v.  Ward,  2  Wash.  30,  25 
Pac.  908;  Spokane  Street  R.  Co.  v.  Spokane 
Falls,  6  Wash.  521,  33  Pac.  1072;  State 
ex  rel.  Maddaugh  v.  Ritter,  74  Wash.  650, 
134  Pac.  492;  Ettor  v.  Taooma,  77  W'ash. 
275, 137  Pac.  820;  Spokane  v.  Amflterdamsch 
Trustees  Kantoor,  22  Wash.  172,  00  Pac. 
141 ;  Franklin  County  v.  Carstens,  68 
Wash.  181,  122  Pac.  999;  State  v.  Pullman, 
23  Wash.  583,  83  Am.  St.  Rep.  836,  63  Pac. 
265;  State  v.  Ort,  66  Wash.  130,  119  Pac. 
21;  State  v.  Heuston,  56  Wash.  268,  105 
Pac.  474;  State  v.  Hewitt  Land  Co.  74 
Wash.  573,  134  Pac.  474;  Hutchinson  &  S. 
R.  Co.  V.  Kingman  County  (Hutchinson  &  S. 
R.  Co.  V.  Fox).  48  Kan.  70,  15  L.R.A.  405, 
30  Am.  St.  Rep.  273,  28  Pac.  1078;  Mul- 
doon  V.  Seattle  City  R.  Co.  10  Wash.  311, 
45  Am.  St.  Rep.  787,  38  Pac.  995;  Com- 
mercial Electric  Light  &  P.  Co.  v.  Tacoma, 
17  Wash.  60 1,  50  Pac.  592;  Cerf,  S.  &  Co. 
T.  Wallace.  14  Wash.  249,  44  Pac.  264;  36 
Cyc.  880;  Patton  v.  Gihner,  42  Ala.  648, 
94  Am.  Dec.  606:  Indiana  v.  Milk,  11  Biss. 
197,  11  Fed.  389;  Huidekoper  ▼.  Douglass, 
L.R.A.1917A. 


3  Cranch,  1,  2  L.  ed.  347;  Hall  v.  Wiscon- 
sin, 108  U.  S.  5,  26  L.  ed.  302;  State  v. 
Real  Estate  Bank,  5  Ark.  595,  41  Am.  Dec. 
109;  Pinson  v.  Ivey,  1  Yerg.  389;  Davis  v. 
Gray,  16  Wall.  203,  21  L.  ed.  447;  Murray 
V.  Charleston,  96  U.  S.  432,  24  L.  ed.  760; 
Gray  v.  State,  72  Ind.  580;  Shipley  v.  Terre 
Haute,  74  Ind.  300;  Carr  v.  State,  127  Ind. 
207,  11  L.R.A.  371,  22  Am.  St.  Rep.  624, 
26  X.  E.  778;  Pugh  v.  Moore,  44  La.  Ann. 
209,  10  So.  710;  Herwig  v.  Richardson,  44 
La.  Ann.  703,  11  So.  136;  State  ex  rel. 
Hahn  v.  Young,  29  Minn.  474,  9  N.  W.  737 : 
State  ex  rel.  State  Sav.  Bank  v.  Barrett,  25 
Mont.  112,  63  Pac.  1030;  Hall  v.  Wisconsin, 
103  r.  S.  5,  26  L.  ed.  302;  Randolph  County 
v.  Post,  98  U.  S.  602,  23  L.  ed.  957;  Ft. 
Worth  City  Co.  v.  Smith  Bridge  Co.  151  U. 
S.  294,  38  L.  ed.  167,  14  Sup.  Ct.  Rep.  339. 

Where  a  contract  has  been  awarded  for  a 
public  improvement  the  court  will  not  in- 
terfere with  its  performance  unless*  its  il- 
legality is  clearly  established. 

Holfy  v.  New  York,  128  App.  Div.  502. 
112  N.  Y.  Supp.  797;  Gage  v.  New  York,  110 
App.  Div.  403,  97  N.  Y.  Supp.  157;  Hitch- 
cock V.  Galveston,  96  U.  S.  341,  24  L.  ed. 
659;  Ft.  Worth  City  Co.  v.  Smith  Bridge 
Co.  151  U.  S.  294,  38  L.  ed.  167,  14  Sup. 
Ct.  Rep.  339;  Barber  Asphalt  Paving  Co. 
V.  Harrisburg,  29  L.R.A.  401,  12  C.  C.  A. 
100,  28  U.  8.  App.  108,  64  Fed.  283;  Searcy 
V.  Yarnell,  47  Ark.  269,  1  S.  W.  319:  Na- 
tional Tube  Works  v.  Chamberlain,  5  Dak. 
54,  37  N.  W.  761;  East  St.  Louis  v.  Eawt 
St.  Louis  Gaslight  ft  Coke  Co.  98  111.  428, 
38  Am.  Rep.  102;  Indianapolis  v.  Indian- 
apolis Gaslight  ft  Coke  Co.  66  Ind.  408; 
Schipper  v.  Aurora,  121  Ind.  154,  6  L.R.A. 
319,  22  N.  E.  879;  Brown  v.  Atchison.  39 
Kan.  37,  7  Am.  St.  Rep.  615,  17  Pac.  471; 
Hutchinson  ft  S.  R.  Co.  v.  Kingman  County 
(Hutchinson  ft  S.  R.  Co.  v.  Fox)  48  Kan. 
70,  15  L.R.A.  406,  30  Am.  St.  Rep.  273, 
28  Pac.  1081;  Columbus  Waterworks  Co. 
V.  Columbus,  48  Kan.  99,  15  L.RA.  300, 
28  Pac.  1103;  Brown  v.  Merrick  County, 
18  Neb.  356,  26  N.  W.  360;  Memphis  Gas- 
light Co.  v.  Memphis,  93  Tenn.  618,  30  S. 
W.  27;  Ix)ndon  ft  N.  Y.  Land  Co.  v.  Jellico, 
103  Tenn.  322,  52  S.  W.  996. 

A  contract  cannot  be  held  invalid  because 
the  public  is  the  beneficiary  of  an  agreement 
to  reduce  prices. 

Stern  ▼.  Spokane,  60  Wash.  325,  111 
Pac.  231;  Ford  v.  Great  Falls,  46  Mont. 
292,  127  Pac.  1004. 

When  by  statute  contracts  must  be  let 
to  the  lowest  responsible  bidder,  such  stat- 
ute does  not  apply  to  contracts  for  patent- 
ed articles,  and  no  competition  is  necessary. 

Re  Eager,  46  N.  Y.   100;   Re  Dugro,  50 
N.  Y.  518;   Baird  v.  New  York,  90  N.   V 
667;   Warren  Bros.  Co.  v.  New  York,   190 
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N.  Y.  207,  83  N.  E.  59;  Union  Pav.  Co.  v. 
Jioard  of  Contract  &  Supplies,  74  Misc- 
04tf,  J  34  N.  Y.  Supp.  740;  Silsby  Mfg.  Co. 
V.  Allentown,  153  Pa.  319,  26  Atl.  646; 
Schuck  V.  Heading,  186  Pa.  248,  40  Atl. 
310;  Baltimore  v.  Flack.  104  Md.  107,  64 
Atl.  702. 

Such  a  statute  does  not  prevent  tire  use 
of  a  patented  article  when  it  appears  that 
no  other  article  of  the  kind  is  equally  as 
good. 

Barber  Asphalt  Paving  Co.  v.  Hunt,  100 
.Mo.  22,  8  L.R.A.  110,  18  Am.  St.  Rep.  530, 
13  S.  W.  98;  Verdin  v.  St.  Louis,  131  Mo. 
26,  33  S.  \V.  480,  36  S.  W.  52;  Swift  v.  St. 
Louis,  180  Mo.  80,  79  S.  W.  172;  Saunders 
V.  Iowa  City,  134  Iowa,  132,  9  L.R.A.{N.S.) 
392,  111  N.  W.  629. 

Competition  required  by  the  statute  is 
provided  when  bids  are  called  for,  the  law 
presuming  that  any  article  of  commerce, 
whethrt.*  patented  or  not,  is  for  sale  on  the 
market  at  some  reasonable  price. 

Hobart  v.  Detroit,  17  Mich.  246,  97  Am. 
Dec.  185;  Atty.  Gen.  ex  rel.  Cook  v.  De- 
troit, 26  Mich.  263;  Holmes  v.  Detroit,  120 
Mich.  226,  45  L.R.A.  121,  77  Am.  S(.  Rep. 
587,  70  N.  \V.  200;  Rhodes  v.  Board  of  Pub- 
lic Works,  10  Colo.  App.  99,  49  Pac.  430; 
State  v.  Shawnee  County,  67  Kan.  267,  45 
Pac.  616;  Yarnold  v.  I-awrenoe,  15  Kan. 
126;  Bunker  v.  Hutchinson,  74  Kan.  651, 
S7  Pac.  884;  Field  v.  Barber  Asphalt  Pav. 
Co.   117   Fed.  925. 

The  competition  required  by  statute  is 
provided  for  where  the  patented  article  is 
placed  in  competition  w^ith  some  other  ar- 
ticle answering  the  same  purpose. 

Trapp  V.  Newport,  115  Ky.  840,  74  S, 
W.  1109:  Campbell  v.  Southern  Bitulithic 
Co.  32  Ky.  L.  Rep.  799,  106  S.  W.  1189; 
Beazley  v.  Kennedy,  —  Tenn.  — ,  52  S.  W. 
791. 

The  competition  required  by  the  statute 
is  provided  for  when  the  owner  of  the  pat- 
ented article  offers  to  sell  to  any  contractor 
who  may  hid  upon  the  work  as  a  whole  at 
a  fixed  price,  to  be  determined  upon  by  the 
authority  authorized  to  make  the  contract 
at  the  time  bids  are  called  for. 

Tousey  v.  Indianapolis,  175  Ind.  295,  94 
N.  E.  225;  Lacoste  v.  New  Orleans,  119  La. 
469,  44  So.  267;  Reed  v.  Rockliil-Gibson 
Constr.  Co.  25  Okla.  633,  138  Am.  St.  Rep. 
937,  107  Pac.  168;  Great  Northern  R.  Co. 
v.  I^eavenworth,  81  Wa.sh.  511,  142  Vac. 
]155;  Johns  v.  Pendleton,  66  Or.  182,  46 
L.R.A.(N.S.)  990,  133  Pac.  817,  134  Pac. 
312,  Ann.  Cas.  1915B.  454;  Ford  v.  Great 
Falls,  46  Mont  292,  127  Pac.  1004;  Kilving- 
ton  V.  Superior,  83  Wis.  222,  18  L..R.A.  45, 
53  N.  W.  487 ;  N.  P.  Perine  Contracting  & 
Paving  Co.  v.  Quackenbush,  104  Cal.  684,  38  j 
Pac.  533;  Dillingham  v.  Spartenburg,  75 
L.R.A.1917A. 


S.  C.  549,  8  L.R.A.(X.S.)  412,  117  Am.  St- 
Rep.  917,  66  S.  £.  381,  9  Ann.  Cas.  829; 
Elliott,  Roads  &  Streets,  §§  710,  711,  712; 
3  McQuillin  Mun.  Corp.  §§  1197,  1198,  1199. 

There  shall  be  competition  where  compe- 
tition is  possible. 

Hobert  v.  Detroit,  17  Mich.  245,  97  Am. 
Dec.  185;  Re  Dugro,  50  N.  Y.  513;  Saun- 
ders v.  Iowa  City,  134  Iowa,  132,  9  L.R.A. 
(N.S.)  392,  111  N.  W.  529;  Great  Northern 
R.  Co.  v.  Leavenworth,  81  Wash.  522,  142 
Pac.  ll.")5:  Johns  v.  Pendleton,  66  Or.  182. 
46  L.R.A.(N.S.)  »90,  134  Pac.  312,  133  Pac. 
817,  Ann.  Cas.  1915B,  454;  Walter  A.  Woo<l 
Mowing  &  Reaping  Mach.  Co.  v.  Greenwood 
Hardware  Co.  75  S.  C.  378,  9  L.R.A.(N.S.) 
501,  55  S.  E.  973,  9  Ann.  -Cas.  902. 

Messrs.  W.  V.  Tanner,  Attorney  Gen- 
eral, Howard  Waterman,  Assistant  At- 
torney General,  John  A.  Shacklefortl.  and 
Glenn  Falrbrook,  for  defendants: 

Because  of  the  secret  agreement  which 
the  relator  had  with  Warren  Brothers  Com- 
pany it  was  a  party  to  a  scheme  to  prevent 
competition,  which  rendered  its  contract 
void,  and  will  prevent  it  from  recovering  on 
the  contract. 

Great  Nortbern  R.  Co.  v.  Leavenworth,  81 
Wash.  511.  142  Pac.  1165;  Hobart  v.  De- 
troit, 17  Mich.  245,  97  Am.  Dec.  185:  Vou- 
mans.v.  Everett,  173  Mo.  App.  671,  160  S. 
W.  274;  Ford  v.  (ireat  Falls,  46  Mont.  292, 
127  Pac.  1004;  Saunders  v.  Io%va  City,  134 
Iowa,  132,  9  L.R.A.(N.S.)  392,  111  N.  W. 
529;  Temple  v.  Porflaml.  77  Or.  559,  151 
Pac.  724;  Kilvingtou  v.  Superior,  83  Wis. 
222,  18  L.R.A.  45,  53  N.  W.  487;  McKwen 
V.  Coeur  D'Alene,  23  Idaho,  746,  132  Pac. 
308;  Siegel  v.  Chicago,  22iJ  111.  428,  79  N. 
K.  280,  7  Ann.  Cas.  104;  Pollock  v.  Kansas 
City,  87  Kan.  205,  42  I^R.A.(N.S.)  465,  123 
Pac.  985;  National  Surety  Co.  v.  Kan.'ias 
City  Hydraulic  Press  Brick  Co.  73  Kan. 
196,  84  Pac.  1034;  Johnson  v.  Atlantic  City, 
82  N.  J.  L.  204,  81  Atl.  1105:  Woodruff  v. 
Welton,  70  Neb.  665,  97  N.  W.  1037;  Chip- 
pewa Bridge  Co.  v.  Durand,  122  Wis.  85, 
106  Am.  St.  Rep.  931,  99  N.  W.  603;  Mc- 
Mullan  V.  Hoffman,  174  U.  S.  650,  43  L. 
ed.  1121,  19  Sup.  Ct.  Rep.  839. 

Validity  cannot  be  given  to  an  illegal  con- 
tract through  any  principle  of  estoppel. 

Reed  v.  Johns<m,  27  Wash.  42,  67  L.R.A. 
404,  67  Pac.  381 ;  Tate  v.  Commercial  Bldg. 
Abso.  97  Va.  74,  55  L.R.A.  243,  75  Am.  St. 
Rep.  770,  33  S.  F.  382;  Berka  v.  Woodward, 
125  C^al.  119,  45  L.R.A.  420,  73  Am.  St.  Rep. 
31,  57  Pac.  777:  Light  v.  Conover,  10  Okla. 
732,  03  Pac.  966;  Camp  v.  Bruce,  96  Va. 
521,  43  L.R.A.  146,  70  Am.  St.  Rep.  873,  31 
8.  K.  901;  Kelly  v.  Courter,  1  Okla.  277,  30 
Pac.  372:  Crichfield  v.  Bermudez  Asphalt 
Paving  Co.  174  111.  466,  42  L.R.A.  347,  51 
N.  E.  552. 


STATE  EX  REL.  WASHIXGTON  PAV.  CO.  v.  CLAUSEX. 


439 


Bausiuau,  J.,  delivered  t^e  opinioD  of 
the  court  : 

This  IB  au  original  proceeding  in  manda- 
mus to  compel  payment  for  a  highway  built 
under  a  contract  let  by  Pierce  county  pur- 
suant to  3  Rem.  &,  Bal.  Code,  §§  5879-1  ct 
seq.  The  plans  and  specifications,  ai)proved 
by  the  state  highway  commissioner,  pro- 
vided that  the  paving  be  one  of  twelve  kinds, 
on  all  of  which  bids  being  called  for,  and 
various  received,  the  relator  became  success- 
ful with  one  called  bitulithlc.  Having  long 
ago  completed  his  work  witJiout  payments, 
it  alleges  that  the  state  highway  commis- 
sioner actually  though  not  formally  accept- 
ed the  work,  has  no  just  objections,  and  un- 
reasonably withholds  his  certificate.  Testi- 
mony on  both  sides  is  before  us  on  an  order 
of  reference.  The  attorney  general  for  the 
defendant  officials  urged  fraud  in  the 
original  bid  and  defects  in  t)ie  work. 

As  to  the  first:  Even  before  tlie  contract 
was  executed  one  Warter,  a  taxpayer,  com- 
menced in  Pierce  county  an  action  to  enjoin 
the  county  commissioners  from  entering  in- 
to it,  alleging  that  the  relator  was  getting 
it  by  fraudulently  concealing  a  secret  price 
from  the  patentees  that  gave  him  an  advan- 
tage over  other  bidders.  That  action  was 
dismissed  without  prejudice  after  a  hearing. 

Upon  this  dismissal  the  commissioners 
pxecuted  the  contract,  and  the  relator  im- 
niod lately  went  forward  with  it,  Xeverthe- 
less,  another  taxpayer,  one  Reyholds,  of 
Pierce  county,  brought,  a  month  after  War- 
ter's  dismissal,  an  action  in  Thurston  coun- 
ty on  similar  allegations  against  this  re- 
lator,  the  Pierce  county  commissioners,  the 
state  highway  commissioner,  and  the  state 
auditor,  to  prevent  payment  by  the  state. 
The  liighway  commissioner  and  the  auditor 
appearing  through  the  attorney  general,  a 
preliminary  injunction  was  granted,  only  to 
l)e  soon  rendered  nugatory  by  this  court  in 
State  ex  rel.  Pierce  County  v.  Superior  Ct. 
(1915)  86  Wash.  686,  151  Pac.  108,  a  pro- 
ceeding in  prohibition  by  the  present  re- 
lator. In  that  case  we  held  that  it  was  for 
the  attorney  general,  and  not  for  taxpayers, 
to  enjoin  misappropriations  of  state  funds. 
In  the  argument  here  the  attorney  general, 
appearing  only  as  amicus  curite,  asserted 
the  right  of  the  taxpayer  to  sue. 

By  the  Warter  suit  alone  the  alleged 
fraud  had  been  noised  about  before  the  con- 
tract was  so  much  as  let  and  the  work  be- 
gun; nor,  under  the  statutory  relations  be- 
tween the  state  and  county  officials  in  this 
work,  can  it  be  pretended  that  the  fermer 
were  less  apprised  than  the  latter.  Before 
tliis  work  was  begun,  therefore,  a  taxpayer 
had  failed,  and  the  state  had  not  used  its 
opportunity,  to  prevent  it.  W'e  have  re- 
peatedly held  that,  in  its  business  relations 
L.R.A.1917A. 


with  individuals,  the  state  must  not  expect 
more  favorable  treatment  than  is  fair  be- 
tween men.  State  ex  rel.  Gillette  v.  Clau- 
sen, 44  Wash.  437,  441,  87  Pac.  498;  Spo- 
kane Street  R.  Co.  v,  Spokane  Falls,  6 
Wash.  521,  33  Pac.  1072;  State  ex  rel.  Mad- 
daugh  V.  Ritter,  74  Wash.  649,  650,  134  Pac. 
492;  Ettor  v.  Tacoma,  77  Wash.  267,  275, 
137  Pac.  820.  The  state,  in  its  dealings 
with  individuals,  should  be  held  to  "reso- 
lute good  faith."  Indiana  v.  Milk  (C.  C.) 
11  Biss.  197,  11  Fed.  389.  We  have  not  to 
do  here  with  the  question  of  limitation  of 
actions,  nor  with  laches,  but  with  estoppel 
in  pais;  and,  even  where  the  government 
may  not  be  barred  by  mere  laches,  it  may  be 
estopped  in  pais  by  such  actions  with  in- 
dividuals as  make  it  a  "question  of  honest 
dealing."  Gilbert,  Circuit  Judge,  in  United 
States  V.  Willamette  Valley  &  C,  M. 
Wagon-Road  Co.  (C.  C.)  54  Fed.  807,  811. 
Here  we  have  the  state  in  business  rela- 
tions. Would  an  individual  be  allowed  to 
keep  on  receiving  goods  under  a  written  con- 
tract in  which,  before  any  were  delivered, 
he  knew  that  he  had  been  swindled  in  the 
price,  and  yet  make  no  complaint  until  all 
w'ere  in  his  warehouse?  This  in  effect  is 
what  the  state  is  doing  here.  It  daily  re- 
ceived labor  and  materials  from  this  con- 
tractor, waited  until  the  work  was  com- 
pleted, and  then  put  itself  in  a  position 
where,  knowing  the  contractor  cannot  take 
out  and  sell  these  things  again,  it  can  dis- 
pute his  claim.  Tin's  is  not  a  case  of  estop- 
pel claimed  by  mere  inaction  of  public  ofli- 
cers.  It  is  a  case  of  their  acting.  Daily 
did  those  officials  not  only  permit  the  de- 
livery of  labor  and  material  on  the  public 
property,  but  see  to  it  that  it  was  laid  to 
suit  them.  The  state  on  its  present  argu- 
ment was  holding  this  contractor  at  a  merci- 
less disadvantage.  By  tlic  agreement  he 
uas  compelled  to  finish  tl»is  work  in  a  com- 
paratively short  time.  Should  he  pause  to 
sf-e  whether  the  state  would  attack  the  con- 
tract? lie  would  then  lose  time  which,  if 
the  state  chose  not  to  object,  would  be  sot 
up  agrinst  him. 

As  in  Ettor  v.  Tacoma,  supra,  we  are  of 
opinion  that  the  state  is  estopped.  But 
shall  the  contractor  be  relegated  to  quan- 
tum meruit  or  enjoy  the  contract  itself? 
We  sustain  him  in  the  latter.  As  for  the 
fraud,  it  is  not  necessary  in  this  case  to 
pass  upon  that,  or  upon  the  status  ot  a 
bid  on  patented  process  unaffected  by  waiver 
or  estoppel.  Tliis  contract  was  not  void. 
Without  reviewing  a  mass  of  authorities, 
often  inharmonious  and  often  perplexing 
through  a  loose  application  of  the  word 
"void"  to  acts  not  ultra  vires,  we  are  clear 
that  this  was  only  a  voidable  contract,  sub- , 
ject  to  ratification.    There  was  no  such  im- 
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phirment  oi  exclusion  of  competition  as  to 
londer  this  bargain  absolutely  void.  To  be- 
^iii  wiLli,  the  board  was  competent  to  con- 
tract for  this  road.  What  it  was  buying 
was  not  somctliing  forbidden  or  outside  of 
its  powers.  Now,  no  fraud  being  alleged 
against  the  board  itself,  we  must  assume 
that,  when  it  invited  bids  for  twelve  kinds 
of  pavement,  one  kind  was  as  acceptable  as 
anotlicr,  and  any*  might  have  been  chosen. 
Competitive  bidding  there  was.  Nobody 
claims  that  the  board  was  using  the  other 
eleven  kinds  as  a  blind,  with  secret  arrange- 
ment to  deal  only  on  bitulithic.  It  was, 
then,  honestly  proceeding  in  the  second  step 
of  competent  authority.  This  is  not  a  case 
of  wlioUy  leaving  out  an  indispensable  step 
or  condition  precedent,  as  in  Green  v. 
Okanogan  County,  60  Wash.  309,  111  Pac. 
226,  114  Pac.  457,  where  the  commissioners 
let  a  bridge  contract  without  bid  whatever. 
Between  fraud  in  the  call  and  fraud  in  the 
bid  we  must  distinguisli.  The  secret  fraud 
of  the  bidder  had  not  impaired  the  statu- 
tory machinery  of  contract,  and  his  fraud, 
if  any,  was  one  wliich  could  be  waived. 
When  my  vendor  cheats  me  in  the  conttact 
price  or  quality,  I  may  waive  that  when  I 
discover  it  and  decide  that  the  bargain  is 
still  a  good  one,  accept  or  retain  the  goods, 
and  ratify  the  thing.  On  such  grounds  con- 
tracts are  merely  voidable. 

To  Ijold  this  contract  absolutely  void,  we 
should  have  to  say  so  on  tlie  call  itself,  and 
pronounce  the  proceedings  actually  or  sub- 
stantially ultra  vires.  Is  the  including  an 
invitation  to  one  patented  process  to  vitiate 
a  call  that  includes  fifty  kinds  not  patented, 
because  on  the  one  competition  is  less  free? 
In  Great  Northern  R.  Co.  v.  Leavenworth, 
81  Wash.  511,  521,  142  Pac.  1155,  we  did 
not  find  it  nwcHsary  to  decide  this,  for  there 
the  patentee  filed  consent  to  make  the 
process  available  to  any  successful  bidder, 
and  on  the  bare  proposition  there  is  great 
discord  of  authority.  But  whether  or  not 
a  call  on  one  alone  is  bad  without  the 
patentee's  profTer,  we  are  clear  that,  when 
the  call  in  good  faith  includes  other  kinds, 
there  is  not  that  utter  absence  of  legality 
which  is  called  void.  As  a  test,  nobody 
would  quickly  say  that  the  contractor  here, 
after  getting  the  award,  could  have  re- 
pudiated it  as  binding  on  no  one,  ultra 
vires,  and  something  on  which  his  sureties 
would  not  have  to  respond.  It  would  be 
going  excessively  far  to  say  that  this  con- 
tract could  not  even  be  ratified  by  the  state 
if  actually  a  profitable  one. 

We  do  not  sav  that  to  be  void  a  contract 
must  be  either  a  forbidden  one  in  terms,  or 
one  plainly  beyond  a  public  body's  functions, 
■for,  even  within  its  jurisdiction,  it  may 
leave  out  some  step  so  plainly  essential  and 
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I  precedent  to  an  exercise  of  its  powers  that 
one  may  say  that  the  very  persons  who 
dealt  with  it  knew  that  what  they  were  do- 
ing was  wrong.  The  exact  line  we  do  not 
purpose  to  draw.  That  is  best  left  to  in- 
stance and  degree.  It  is  enough  to  pro- 
nounce this  contract  at  most  but  voidable. 

As  to  the  second  ground,  it  is  palpable 
from  the  record  that  the  faults  in  the  per- 
formance now  discussed  are  so  small  as  to 
be  almost  within  the  rule  of  de  minimis. 
The  state  highway  commissioner,  for  his 
part,  gives  no  testimony  against  that  per- 
formance. His  first  assistant  is  called  in- 
stead. Tliat  oflicer  admits  that  his  superior 
had  said  that  he  had  no  objection  to  the 
work,  which  he  would  accept  were  it  not  for 
the  pendency  of  the  Thurston  county  injunc- 
tion. Now^  that  was  soon  held  to  be  with- 
out jurisdiction.  Nor  can  this  assistant 
point  out  any  defects  that  strike  us  a:^ 
amounting  to  just  complaints.  He  con- 
cedes, too,  that  to  the  county  engineer  had 
been  left  the  inspection,  and  that  that 
engineer  was  satisfied.  No  good  reason  doe!4 
he  give  why  the  few  things  he  points  out 
today  were  not  immediately  complainetl 
of,  that  the  relator  might  remedy  them. 
Indeed,  much  that  is  now  drawn  into  this 
controversy  has  to  do  with  whether  the 
original  specifications  were  what  they 
should  have  been, — a  question  surely  set- 
tled by  the  parties  in  their  contract. 

In  the  most  gigantic  contracts  between 
private  parties  the  courts  have  never  hesi- 
tated to  say  that  the  certificate  of  an  archi- 
tect or  engineer  was  earned  and  would  be 
considered  as  delivered  when  in  truth  it 
ought  to  have  been  delivered  and  was  with- 
held with  no  good  reason.  There  is  no 
sound  authority  against  applying  that  doc- 
trine to  municipal  construction  contracts. 
Cook  V.  Harms,  108  111.  151;  Slaughter  v. 
State,  132  Ind.  465,  31  N.  E.  1112. 

To  conclude,  in  State  ex  rel.  Brown  v. 
McQuade,  36  Wash.  579,  583,  79  Pac.  270, 
we  held  that,  mandamus  being  in  this  state 
a  civil  proceeding,  if,  from  all  the  facts,  it 
clearly  appears  that  a  relator  would  pre\ail 
in  an  ordinary  suit  after  mandate  to  a 
public  official,  such  as  the  highway  commis- 
sioner, to  act  and  either  refuse  or  give  his 
acceptance,  this  court  would  act  directly 
upon  the  public  official  and  require  pay- 
ment, rather  than  perhaps  drive  the  relator 
to  another  suit  that  would  be  only  a  form, 
expensive  to  both  parties,  after  acceptance 
refused  upon  mandate  to  act.  In  the  pres- 
ent proceeding  we  are  convinced  that  the 
relator's  right  to  the  highway  commission- 
er's certificate  is  perfectly  maintained,  that 
he  is  entitled  to  it  now,  and  to  payment  by 
the  state  in  due  course. 

Let  the  writ  issue  requiring  payment  by 
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the  respondent  state  auditor  of  whatever 
■hall  be  found  due  upon  this  contract  as  one 
accepted  and  approved  in  all  legal  respects 
by  the  respondent  highway  commissioner. 

Mount,  Parker,  and  Holcouib,  JJ.,  con- 
cur. 

Cliadwicky  J.,  concurring: 

It  is  within  the  powers  of  the  public 
authorities  to  let  contracts  for  public  im- 
provements. The  contract  let  in  this  case 
was  therefore  voidable,  and  not  void.  The 
state,  by  its  conduct,  is  estopped  to  deny 
the  obligation  of  its  contract  after  having 
notice  of  the  things  now  set  up  against  it. 

I  do  not  want  to  be  understood  as  indors- 
ing or  giving  a  judicial  approval  to  the  man- 
ner in  which  the  contract  was  let  in  this 
case.  Had  the  case  referred  to  as  the  "War- 
ter  Case"  come  to  this  court,  I  would  have 
concurred  in  an  opinion  holding  that  the 
contract  should  not  be  entered  into  by  the 
oommissiouers.  Wherefore,  upon  the  ground 
of  estoppel,  I  concur  in  the  opinion  of  the 
court. 

Main,  J.,  dissenting: 

The  basic  error  in  the  majority  opinion 
is  In  tlie  holding  that  the  contract  in  ques- 
tion is  voidable  only,  and  not  void.  Tlic 
statute,  3  Rem.  &  Bal.  Code,  §  5879—9,  re- 
quires that  such  a  contract  shall  be  awarde<l 
to  the  "lowest  responsible  hidder."  and 
saves  the  right  to  the  board  to  reject  any 
and  all  bids.  A  statute  which  requires  that 
a  contract  shall  be  awarded  to  the  "U)we8t 
responsible  bidder"  is  equivalent  in  meaning 
to  a  statute  which  requires  "competitive 
bidding."  Great  Northern  R.  Co.  v.  Leaven- 
worth, 81  Wash.  611,  142  Pac.  1155. 

Where  a  statute  requires  that  contracts 
for  public  work  shall  be  let  upon  competitive 
bidding,  or  to  the  lowest  responsible  bid- 
der, any  secret  fraud  practised  on  the  part 
of  the  successful  bidder  •  or  bidders  which 
tends  to  avoid  the  competitive  requirement 
of  the  statute  renders  the  contract  void,  not 
voidable. 

In  6  R.  C.  L.  p.  813,  it  is  said:  "Tliough 
there  are  English  and  Canadian  decisions  to 
the  contrary,  the  rule  is  settled  in  the  Uni- 
ted States  that  agreements  which,  in  their 
necessary  operation  upon  the  action  of  con- 
tractors bidding  for  public  work,  tend  to 
restrain  the  natural  rivalry  and  coqi petition 
of  the  parties,  and  thus  produce  a  result 
disadvantageous  to  the  public,  are  against 
public  policy,  and  void." 

See  also  2  Dill.  Mun.  Corp.  6th  ed.  §  781 ; 
Editor's  note  to  the  case  of  Citizens*  Nat. 
Bank  v.  Mitchell,  20  Ann.  Cas.  386. 

The  facts  th^t  a  good  road  may  have 
been  constructed  under  the  contract  in 
L.R.A.1917A. 


question,  and  that  the  relator  was  the  only 
person  equipped  to  properly  perform  the 
contract,  if  such  are  the  facts,  have  no 
bearing  on  the  question.  Contracts  award- 
ed in  defiance  of  the  statutory  provision  re- 
quiring competitive  bidding  are  ill^al  in 
their  nature  and  tendency,  and  for  that  rea- 
son no  inquiry  is  necessary  as  to  the  par- 
ticular effect  of  any  one  contract,  because 
it  would  not  alter  the  general  nature  of  the 
contract,  or  the  force  of  public  policy  which 
condemns  them. 

In  Conway  v.  Garden  City  Paving  &  Post 
Co.  190  III.  89,  60  N.  E.  82,  it  is  said, 
spealcing  with  referenpe  to  such  contracts: 
"The  test  of  illegality  is  not  the  result  in 
a  particular  case,  but  the  tendency  of  the 
contract  if  recognized  as  valid  in  the  law." 

In  McMuUen  v.  Hoffman,  174  U.  S.  639, 
43  L.  ed.  1117,  19  Sup.  Ct.  Rep.  839,  with 
reference  to  the  same  question,  it  was  said: 
"Contracts  of  the  nature  of  this  one  are 
illegal  in  their  nature  and  tendency,  and 
for  that  reason  no  inquiry  is  necessary  as 
to  the  particular  efl'ect  of  any  one  contract, 
because  it  would  not  alter  the  general 
nature  of  contracts  of  this  description  or 
the  force  of  the  public  policy  which  con- 
demns them." 

The  contract,  being  void,  cannot  be  made 
the  basis  of  an  action.  The  contractor's 
only  remedy  is  for  the  reasonable  value  of 
tlie  work  done  and  the  materials  furnished. 
In  otiier  words,  the  remedy  is  not  upon  the 
contract,  but  upon  a  quantum  meruit. 
Green  v.  Okanogan  Co.  60  Wash.  309,  Ul 
Pac.  226,  114  Pac.  457. 

In  this  case,  in  the  proposal  for  bids,  one 
kind  of  paving  specified  was  "bitulithic  sur- 
face material,"  which  was  a  patented  arti- 
cle. The  specifications  required  the  pat- 
entee to  furnish  this  material  to  any  suc- 
cessful bidder  at  a  definite  reasonable  price 
per  square  yard.  Tlie  patentee  was  re- 
quired to  file  with  the  board  what  is  known 
as  a  Hcense  agreement  or  statement  that 
it  wou3d  furnish  sueli  patented  material  to 
any  successful  bidder  at  the  price  named. 
This  license  agreement  or  statement  was 
filed,  and  provided  that  the  bitulithic  sur- 
face paving  mixture  would  be  furnished  to 
any  contractor  at  90  cents  per  square  yard. 
The  patentee  at  the  time  had  a  secret  agree- 
ment with  the  relator,  whereby  it  could 
acquire  the  bitulithic  paving  mixture  at  a 
cost  to  it  of  approximately  38  cents  less 
per  square  yard  than  other  contractors 
would  be  required  to  pay  under  the  license 
agreement  filed  with  the  board.  It  requires 
no  argument  to  show  that,  under  the  secret 
agreement  with  the  patentee,  the  relator  had 
a  material  and  substantial  advantage  over 
any  other  contractor  that  might  desire  to' 
bid   upon   that  particular  kind   of  paving. 
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Tlie  secret  agreement  wliieli  the  relator  had 
with  the  patentee  was  destructive  of  the 
competitive  feature  required  by  the  statute, 
and  rendered  the  contract  awarded  in  pur- 
suance thereof  absolutely  void. 

The  fact  that  a  number  of  other  kinds  of 
pavement  were  called  for  in  the  proposal, 
and  bid  upon',  does  not  alter  the  situation, 
'ilie  bitulithic  pavement,  being  a  patented 
article,  may  be  used  under  a  statute  which 
requires  competitive  bidding,  provided  it 
can  be  acquired  at  a  reasonable  price,  and 
is  ))id  upon  in  such  a  way  that  it  will  be 
siubjwt  to  the  greatest  amount  of  competi- 
tion which  is  possible.  This  is  the  doc- 
trine of  the  case  of  Great  Northern  R.  Co. 
v.  T.eavonworth,  81  Wash.  511,  142  Pac. 
llo5.  In  that  case  it  was  held  that  the  bid 
upon  bitulithic  paving,  where  the  license 
agreement  had  been  filed  agreeing  to  furnish 
the  article  to  any  successful  bidder  at  a 
reasonable  price  named,  satisfied  the  statute 
as  to  the  requirement  for  competitive  bid- 
ding. But,  so  far  as  the  record  shows,  at 
least,  the  successful  bidder  in  that  case  did 
not  have  a  secret  agreement  which  provided 
for  a  price  dift'erent  or  less  than  that  speci- 
fied in  the  license  agreement  filed,  and  to 
which  all  bidders  had  access. 

In  my  opinion  the  method  adopted  to  se- 
cure the  contract  in  question  was  imfair  to 
other  bidders,  injurious  to  the  public,  in- 
defensible in  morals,  and  renders  the  con- 
tract illegal  and  void  in  law.  For  the  rea- 
sons stated,  I  am  unable  to  concur  in  the 
majority  opinion,  and  therefore  dissent. 

Morris,  Ch.  J.,  concurs  with  Main,  J. 

Fitllerton,  J.,  dissenting: 

i  concur  with  Judge  Main  in  the  conclu- 
sion that  the  contract  between  the  county 
commissioners  and  the  relator  is  void.    But 


if  the  rule  be  that  the  contract  is  voidable 
only,  as  held  by  the  majority,  I  cannot  eon- 
cur  in  the  conclusion  that  the  state  is 
estopped  from  questioning  it.  The  facts 
showing  the  contract  to  be  voidable  de- 
veloped upon  the  trial  of  the  suits  brought 
by  the  individuals  to  restrain  the  payments. 
This   was   the   first   knowledge   the   officers 

\  of  the  state  had  of  the  fraud,  and  from  that 
time  on  they  have  acted  consistently  by  re- 
fusing  to  recognize  any  right  of  the  con- 

;  tractor  to  pHyment  in  virtue  of  the  contract. 
In  my  opinion  the  majority  are  in  error  on 

]  each  of  the  questions  determined. 

i 

Ellis,  J.,  dissenting: 

An  examination  of  the  authorities  cited 
by  Judge  Main  convinces  me  that  the  con- 
tract here  in  question  should  be  held  void. 
The  fact  that  it  is  not  void  as  ultra  vires 
of  the  state  to  make  under  any  circum- 
stances seems  to  me  foreign  to  the  issue. 
Neither  was  the  contract  involved  in  Green 
v.  Okanogan  County,  60  Wash.  309,  111  Pac. 
226,  114  Pac.  457.  It  is  void  for  the  same 
reason  that  the  contract  in  the  Green  Case 
was  void;  namely,  because  there  was  no 
chance  for  real  competitive  bidding  on  the 
character  of  pavement  for  which  the  con- 
tract was  let,  and  hence  it  contravened  pub- 
lic policy  as  declared  by  our  statute.  But 
the  state  has  received  and  retains  the  bene- 
fit of  the  work  and  material  and  should  pay 
reasonable  value  therefor.  In  such  a  case, 
the  doctrine  of  estoppel  goes  no  further.  On 
the  authority  of  Green  v.  Okanogan  County, 
supra,  the  contractor  should  be  remitted  to 
his  recovery  on  a  quantum  meruit.  This 
meets  every  consideration  of  "honest  deal- 
ing" whether  by  men,  municipalities,  or  the 
state.    I  concur  with  Judge  Main. 

Petition  for  rehearing  denied. 


of  contract  for  material  patented  or  held  in  monop- 
oly where  letting  to  the  lowest  bidder  is  required. 


The  question  here  raised  is  the  subject 
of  notes  in  18  L.R.A.  45,  5  L.R.A.(N.S.) 
680,  and  46  L.R.A.  (N.S.)  990,  which  are 
supplemented  by  the  present  note. 

As  pointed  out  in  the  note  appended 
to  Johns  V.  Pendleton,  46  L.R.A.(N.S.) 
990,  the  weight  of  authority  sustains  the 
right  to  designate  a  patented  material 
to  be  used  for  paving  purposes  if  the 
specification  is  not  to  prevent  competi- 
tive bidding,  as  required  by  statute.  This 
is  the  doctrine  of  Great  Northern  R.  Co. 
V.  Leavenworth  (1914)  81  Wash.  541,  42 
Pac.  1155,  declaring  that  where  the  own- 
er of  patented  paving  material  stipu- 
lates with  a  citv  that  material  will  be 
L.K.A.1917A. 


furnished  to  the  successful  bidder  with- 
out reservation,  the  city  may  contract 
for  a  street  improvement  which  involves 
the  use  of  a  patented  article  notwith- 
standing the  provision  of  the  statute  re- 
quiring competitive  bidding  as  a  pre- 
requisite to  such  construction;  and  also 
of  Wurdeman  v.  Columbus  (1916)  — 
Neb.  — ,  158  N.  W.  924,  declaring  that 
where  a  patentee  of  paving  material  files 
an  agreement  to  furnish  the  patented  ar- 
ticle to  all  bidders  alike,  its  control  by 
a  monopoly  is  not  prohibitive  of  compe- 
tition as  required  by  statute.  In  this 
case  the  agreement  was  to  furnish  the 
patented  article  at  $1.35  per  cubic  yard. 
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And  it  has  been  held  that  highway  com- 
missioners have  a  right  to  specify  the 
material  they  desire  to  be  used  in  re- 
paving  a  highway,  even  though  it  can  be 
furnished  only  by  one  party,  provided  it 
is  readily  obtainable  in  the  market. 
Mueller  v.  Boulevard  Comrs.  (1915)  87 
N.  J.  L.  702,  94  Atl.  84. 

It  is  reasonably  clear  that  a  patented 
pavement  may  be  required  where  the 
patentee  permits  all  bidders  to  use  the 
same  upon  reasonable  terms  and  upon 
the  same  conditions.  Temple  v.  Port- 
land (1915)  77  Or.  559,  151  Pac.  724. 

But  where  the  patentee  does  not  per- 
mit others  to  make  use  of  the  patented 
material,  such  material  cannot  be  desig- 
nated in  exclusion  of  all  other  materials, 
thereby  preventiilg  all  persons  except 
the  patentee  from  bidding  for  the  work, 
and  preventing  the  competition  required 
by  the  statute.    Ibid. 

The  right  has  been  sustained  to  re- 
quire the  use  of  a  patented  pavement 
where  the  patentee  permits  the  use  of 
the  patented  article  by  the  successful 
bidder  at  a  compensation  to  him  of  $50 
per  square  yard,  although  this  includes 
the  use  of  certain  machinery  and  the  aid 
of  skilled  workmen  furnished  by  the 
patentee.     Sherrett  v.  Portland   (1915) 


75  Or.  449,  147  Pac.  382,  following  Johns 
v.  Pendleton  (1913)  66  Or.  182,  46 
L.R.A.(N.S.)  990,  133  Pac.  817,  134  Pac. 
312,  Ann.  Cas.  1916B,*454.  And  see 
Meek  v.  Chillicothe  (1914)  181  Mo.  App. 
218,  167  S.  W.  1139,  sustaining  the  Mis- 
souri rule  that  the  public  authorities  may 
require  the  use  of  a  patented  street  pav- 
ing material,  or  one  held  in  monopoly, 
notwithstanding  the  statutory  provision 
requiring  competition  in  bidding,  if,  in 
their  judgment,  such  material  is  of  a 
quality  justifying  the  discrimination. 

So,  where  a  certain  patented  pavement 
is  designated  as  a  top  dressing,  leaving 
the  remainder  of  the  work,  the  excava- 
tion, the  foundation,  the  curbing,  the 
gutters,  catch  basins,  and  lumber  unre- 
stricted, and  the  owner  of  the  patented 
article  offers  for  a  fixed  price  to  permit 
its  use  by  a  successful  bidder,  it  has 
been  held  that  a  statute  providing  for 
competitive  bidding,  and  prohibiting  the 
designation  of  any  particular  style, 
make,  or  material  of  pavement,  is  not 
violated  by  such  designation.  Whit- 
more,  Rauber  &  Vicinus  v.  Edgerton 
(1914)  87  Misc.  216,  149  N.  Y.  Supp. 
508,  affirmed  in  (1915)  167  App.  Div. 
960,  152  N.  Y.  Supp.  149.        A.  G.  S. 
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V. 

GEORGE  D.  PUFFER,  Exr.,  etc.,  of  Tim- 
othy E.  Ryan,  Deceased,  Appt. 

(157  Wis.  576,  147  N.  W.  093.) 

Judinnent  —  res  Judicata  -~  effect  as  be- 
tiveen  Bttorne>'8. 

1.  A  judgment  in  a  proceeding  to  settle 
the  estate  of  a  deceased  person,  requiring 
attorneys  to  return  fees  paid  them  for  serv- 
ices in  the  litigation,  is  not  res  judicata  of 
the  rights  of  the  attorneys  between  them- 
selves. 

For  other  cages,  see  Judgment,  //.  e,  1,  in 
Diff.  1-^2  N,  tt, 

Partnerstiip  —  fllegral  fees  —  contribu- 
tion to  return. 

2.  A  member  of  a  partnership  of  attor- 
aeya  who,  by  direction  of  court,  returns  a 
fee  paid  them  for  services  in  settling  an  es- 
tate, is  not  ]>recluded  from  claiming  con- 
tribution by  Iiis  copartners  by  the  fact  that 

Note. —  As  to  accounting  and  contribu- 
tion between  members  of  partnersliip  which 
is  illegal  or  which  has  been  engaged  in  il- 
legal business,  see  annotation  following  this 
case,  post,  446. 
r.R.A.lOlTA. 


the  settlement  was  held  invalid'  under  tlie 
will  of  testator,  if  they^acted  in  good  faith 
under  a  mistaken  construction  of  the  law. 
For  other  caseSy  see  Contrihuiion  and  In- 
demnity, in  Dig.  l-oB  N.  8. 

Witness  —  transaction  with  |)er8on 
since  deceased  —  settlement  of  part* 
nersliip. 

3.  A  member  of  a  partnership  is  not  in- 
competent to  testify  as  to  a  settlement  of 
the  affairs  with  a  member  since  deceased, 
if  the  settlement  was  effected  by  another 
member  of  the  partnership. 

For  other  cases,  see  Witnesses,  I.  e,  in  Dig. 
1-52  N.  /?. 

Kxoeiitor  and  administrator  —  time  for 
presenting  claims  —  extension  of 
time. 

4.  A  claim  of  a  member  of  a  partnership 
of  attorneys  to  contribution  to  the  return 
of  a  fee  illegally  exacted  accrues  when  judg- 
ment directing  the  return  is  entered,  within 
the  provisions  of  a  statute  requiring  tlie 
presentation  of  claims  against  decedent^n 
estates  within  the  time  fixed  by  order  of 
court,  but  allowing  additional  time  for 
claims  which  accrue  or  become  absolute 
after  the  expiration  of  the  time  limited. 
For  other  cases,  see  Executors  and  Adminis- 
trators, IV,  a,  2,  in  Dig,  l-o2  X.  8, 

(June  17,  1914.) 
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VPPEAL  by  tlie  executor  from  a  JTidg- 
ment  of  the  Circuit  Court  for  Wauke- 
sha County  affirming  a  judgment  of  the 
County  Court  allowing  a  claim  against  the 
estate  of  Timothy  E.  Ryan,  deceased.  Af- 
lirmed. 

statement  by  WInslow,  Ch.  J.: 
Tliis  is  a  claim  for  contribution  brought 
by  one  partner  against  the  estate  of  his  de- 
ceased  copartner.  The  essential  facts  were 
not  disputed.  Ryan,  Merton,  &  Newbury 
were  lawyers  at  Waukesha,  and  acted  as  at- 
torneys for  certain  contestants  in  the  mat- 
ter of  the  will  of  the  late  John  A.  Rice;  Mr. 
Ryan  being  actively  in  charge  of  the  litiga- 
tion. That  gentleman  devised  and  carried 
out  an  agreement  by  which  the  contest  was 
settled,  the  will  admitted  to  probate,  and 
Ihe  estate  distributed  between  all  parties 
interested  in  a  manner  quite  different  from 
that  provided  by  tlie  will,  and  by  which  also 
the  said  lirm  was  to  receive  $7,500  for  tlieir 
services  in  the  whole  litigation,  nia  agree- 
ment was  given  effect  by  both  the  county 
and  circuit  courts  of  Waukesha  county,  and 
.i>.>,000  was  paid  to  the  firm  in  August,  1907, 
and  $2,500  in  December,  1908;  each  pay- 
ment being  distributed  to  the  three  part- 
ners in  shares  according  to  their  rights  in 
Ihe  partnership  business.  Tlie  firm  was  dis- 
solved April  1,  1010,  and  a  new  partner, 
Air.  Jacobson,  was  taken  in.  Mr.  Ryan 
died  July  13,  1911.  The  Rice  estate  litiga- 
tion came  by  appeal  to  this  court  and  was 
decided  October  12,  1912  (Cowie  v.  Stroh- 
nieyer,  150  Wis.  401.  136  N.  W.  956,  137  N. 
W.  778),  and  it  was  held  that  the  settle- 
ment agreement  was  invalid  and  that  the 
sums  received  by  the  firm  of  Ryan,  Merton, 
&  Newbury  under  the  agreement  must  be 
paid  back  to  the  trustee  of  the  estate.  This 
decision  was  followed  by  a  judgment  of  the 
circuit  court  for  Waukesha  county,  Decem- 
ber 16,  1912,  in  accordance  with  its  terms, 
and  subsequently  Mr.  Merton,  the  claim- 
ant, paid  to  the  trustee  the  sum  of  $7,- 
627.06,  of  which  one  half,  i.  e.,  $3,813.53, 
was  Mr.  Ryan's  share.  On  December  23d 
following,  Mr.  Merton  presented  his  claim 
for  the  last-named  sum  against  the  estate  of 
Mr.  Ryan,  altiiough  the  time  limited  for 
presentation  of  claims  against  that  estate 
had  expired  January  25,  1912.  The  claim 
was  allowed  in  the  coimty  court  and  on  ap- 
j)eal  by  the  circuit  court,  and  the  executor 
appeals  from  such  allowance. 

Mr.  Daniel  H.  Grady,  for  appellant: 
The  decision  in  Cowie  v.  Strohmeyer,  ]50 

Wis.  401,  136  N.  W.  956,  137  N.  W.  778, 

was  res  judicata. 

Lutien  v.   Kewaunee,   151   Wis.   607,   139 

N.  W.  312;   Strong  v.  Hooe,  41  Wis.  659; 

L.R.A.1917A. 


Ely  V.  Wilcox,  26  Wis.  91 ;  Wright  v.  Sper- 
ry,  25  Wis.  617;  Rupiper  v.  Galloway,  105 
Wis.  4,  80  N.  W.  916;  Adkins  v.  Loucks, 
107  Wis.  593,  83  N.  W.  934;  Rice's  Will,  150 
Wis.  480,  136  N.  W.  956,  137  X,  W.  778. 

Claimant  was  not  entitled  to  contribution 
from  the  estate  of  Timothy  E.  Ryan. 

Blakely  v.  Smock,  96  Wis.  611,  71  N.  W. 
1052;  7  Am.  &  Eng.  Enc.  Law,  2d  ed.  360; 
Tolford  v.  Tolford,  44  Wis.  547 ;  Gilbert  v. 
Finch,  173  N.  Y.  455,  61  L.R.A.  807,  93  Am, 
St.  Rep.  623,  66  N.  E.  133;  Walton  v.  Mil- 
ler, 109  Va.  210,  132  Am.  St.  Rep.  915,  63 
S.  E.  468;  Union  Stockyards  Co.  v.  Chicago, 
B.  &  Q.  R.  Co.  196  U.  S.  217,  49  L.  ed. 
453,  25  Sup.  Ct.  Rep.  226,  2  Ann.  Cas.  525, 
17  Am.  Neg.  Rep.  760;  Atwater  v.  Manville, 
106  Wis.  64,  81  N.  W.  985;  Central  Trust 
&  S.  D.  Co.  V.  Respass,  112  Ky.  606,  56 
L.R.A.  479,  99  Am.  St.  Rep.  317,  66  S.  \\\ 
421;  Bates,  Partn.  §  121;  Todd  v.  Rafferty, 
30  N.  J.  Kq.  254;  Dunham  v.  Presby,  120 
Mass.  285;  Davis  v.  Gelhaus,  44  Ohio  St.  69, 
4  N.  E.  593;  Pennington  v.  Todd,  47  N.  J. 
Eq.  569,  11  L.R.A.  589,  24  Am.  St.  Rep. 
419,  21  Atl.  297 :  Gregory  v.  Wihon,  36  N. 
J.  L.  315,  13  Am.  Rep.  448;  Smith  v. 
Ayrault,  71  :Mich.  475,  1  L.R.A.  311,  39  N. 
W.  724;  1  Liiidley,  Partn.  377;  Flanagan 
v.  Duncan,  133  Pa.  373,  7  L.R.A.  412,  19 
Atl.  405. 

Messrs.  George  I).  Van  Dyke  and  M.  A. 
Jacobson,  for  respondent: 

Where,  after  dissolution,  no  partnership 
assets  remaining,  one  partner  has  been  com- 
pelled to  pay  out  of  his  own  funds  a  claim 
against  the  partnership,  he  is  entitled  to 
enforce  contribution  from  his  deceased  co- 
partner's estate  without  an  accounting  of 
the  partnership  affairs. 

Wheeler  v.  Arnold,  30  Mich.  304;  Ed- 
wards V.  Remington,  51  Wis.  347,  8  N.  W. 
193;  Sullivan  v.  Sullivan,  122  Wis.  326, 
99  N.  W.  1022;  Cookes  v.  Lymperis,  178 
Mich.  299,  144  N.  W.  514:  80  Gye.  692;  7 
Am.  &  Eng.  Enc.  T>aw,  2d  ed.  861;  15  Enc. 
PI.  &  Pr.  1031;  2  Bates,  Partn.  §  865;  Shu- 
maker,  Partn.  2d  ed.  252;  Jackson  v. 
Powell,  110  Mo.  App.  249,  84  S.  W.  1132; 
3  Lewin,  Tr.  §  347,  p.  909,  §  367,  p.  910; 
2  Perry,  Tr.  §  848;  3  Pom.  Eq.  Jur.  §  1081; 
6  Pom.  Eq.  Jur.  §  916;  Baynard  v.  Woolley, 
20  Beav.  583,  52  Eng.  Reprint,  729;  Payne 
V.  Payne,  129  Wis.  450,  109  N.  W.  105. 

Iiiapniuch  as  neither  claimant  Merton  nor 
hi8  partner,  Ryan,  was  guilty  of  any  wrong- 
ful intent,  Merton  is  entitled  to  contribu- 
tion from  Ryan's  estate. 

2  Lindley,  Partn.  770;  Story,  Partn. 
§  220;  Shumaker,  Partn.  (1905)  2d  ed. 
161:  7  Am.  A  Eng.  Enc.  Law,  2d  ed.  365; 
25  Harvard  L.  Rev.  176;  Smith  v.  Ayrault, 
71  Mich.  475,  1  L.R.A.  311,  89  N.  W.  724; 
Edwards  v.  Zuck,  171  Mich.  29,  136  N.  W. 
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J 122;  Bailer  ▼.  Bussing,  28  Conn.  455; 
Farwell  t.  Becker,  129  IlL  261,  6  L.B.A. 
400,  16  Am.  St.  Bep.  207,  21  N.  E.  792; 
Firgt  Nat.  Bank  v.  Avery  Planter  Co.  69 
Neb.  329,  111  Am.  St.  Rep.  641,  95  N.  W. 
622;  Torpy  v.  Johnson,  43  Neb.  882,  62  N. 
W.  253;  Eaton  &  P.  Co.  v.  Mis8ii«aippi  Val- 
ley Trust  Co.  123  Mo.  App.  117,  100  S.  W. 
651;  Baynard  v.  Woolley,  20  Beav.  583,  62 
Eng.  Reprint,  729;  Buskirk  v.  Sanders,  70 
W.  Va.  363,  73  S.  E.  937 ;  2  Pom.  Eq.  Jur. 
§  916. 

The  decision  in  Cowie  v.  Strohmeyer,  160 
Wis.  403,  136  N.  VV.  956,  137  N.  W.  778,  is 
not  res  judicata. 

Lindemann  v.  Rusk,  125  Wis.  210,  ]04  N. 
W.  119;  Wentworth  v.  Racine  County,  09 
Wis.  26,  74  N.  W.  651;  Rahr  v.  Wittmann, 
147  Wis.  203,  36  L.R.A. (N.S.)  302,  132  N. 
VV.  1107. 

Merton's  claim  for  contribution  againat 
the  Ryan  estate  is  not  barred  by  statute. 

Logan  V.  Dixon,  73  Wis.  533,  41  N.  W. 
713;  Webster  v.  Lawson.  73  Wis.  501,  41  N. 
W.  7J0;  Re  Hanlin,  133  Wie.  140,  17  L.R.A. 
(N.S.)  1189,  ]26  Am.  St.  Rep.  938,  113  N. 
\y.  411;  Ernst  v.  Nau,  68  Wis.  134,  23  M. 
W.  492 ;  Harden  v.  Carroll,  90  Wis.  350,  63 
N'.  W.  275. 

M'inslou',  Ch.  J.,  delivered  the  opinion  of 
tlie  court: 

The  appellani/  ckums  that  the  judgment 
should  be  reversed  becaccri»  (1)  The  judg- 
ment in  tlie  case  of  Cowie  v.  Strolimeyer  is 
res  judicata;  (2)  Tlie  parties  were  wrong- 
doors  between  whom  there  can  be  no  con- 
tribution; (3)  There  was  no  competent 
proof  of  the  settlement  of  the  partnership 
affairs  of  Ryan,  Merton,  &  Newbury;  (4) 
The  claim  was  barred  because  not  filed  with- 
in the  time  limited  for  general  creditors  to 
present  claims  against  the  estate. 

I.  The  claim  that  the  decision  in  the 
Cowie  Case  is  res  judicata  as  to  the  rights 
of  the  firm  as  between  themselves  is  plain- 
ly untenable.  No  issue  of  this  kind  was 
raised  or  tried  in  that  case,  and,  when  it  is 
claimed  that  the  judgment  in  one  case  de- 
termines the  rights  of  the  parties  in  an- 
other case  upon  a  different  cause  of  action, 
it  must  appear  that  the  questions  were  ao- 
tiiaily  litigated  and  decided  in  tbe  former 
ease.  Rowell  v.  Smith,  123  Wis.  510,  102 
8.  W.  1,  3  Ann.  Cas.  773;  Rahr  v.  Witt- 
mann, 147  Wis.  196,  36  L.R.A.(N.S.)  302, 
132  N.  W.  1107. 

II.  The  principle  that  there  can  be  no 
contribution  between  wrongdoers  is  very  fa- 
miliar and  is  frequently  applied.  As  be- 
tween partners,  however,  the  rale  is  subject 
to  this  important  modification ;  vie.,  that  a 
L.R.A.1917A. 


claim  for  contribution  wil^  not  be  rejected 
unless  the  partnership  is  an  illegal  part- 
ship,  or  unless  the  act  relied  on  as  tlie 
basis  of  the  claim  was  not  only  illegal,  but 
the  illegality  such  that  it  must  or  ought  to 
have  been  known  to  the  partner  seeking 
contribution  to  have  been  illegal  when  it 
was  committed.  1  Lindley,  Partn.  2d  Am, 
ed.  p.  378;  Story,  Partnership,  7th  ed. 
§  220;  Shuniaker,  Partn.  pp.  249,  260. 

In  the  present  case,  altliough  this  court 
held  the  settlement  contract  invalid,  because 
the  terms  of  a  will  could  not  thus  be  set 
aside,  it  did  not  hold  that  the  firm  of  l\van, 
Merton,  &  Newbury  were  conscious  wrong- 
doers. They  were  acting  honestly  and  in 
good  faith,  but  under  a  mistaken  conception 
of  the  lav.-,  and  hence  the  right  of  contribu- 
tion exists. 

III.  The  proof  of  settlement  of  the  part- 
nership affairs  was  scanty,  but  sufficient. 
Mr.  Merton  was  allowed  (against  objection 
for  incompetency)  to  answer  the  direct  ques- 
tion whether  a  settlement  of  the  partnership 
affairs  had  been  made.  It  is  said  that  he 
was  not  competent  to  answer  the  question 
because  his  answer  involved  a  personal 
transaction  with  a  deceased  person.  This 
does  not  necessarily  follow.  It  appears  by 
other  testimony  in  the  case  that  Mr.  New- 
bury was  the  bookkeeper  and  cashier  of  the 
firm;  that  he  paid  the  bills  and  distributed 
the  moneys  received  between  the.  partners 
apparently  with  frequency.  Evidently  the 
partners  intrusted  the  financial  matters  of 
the  firm  to  his  manag^nent  implicitly,  and 
received  their  shares  from  him  as  the  busi- 
ness went  along.  There  may  easily  have 
lieen  settlements  from  time  to  time  result- 
ing simply  from  the  acceptance  by  the  part- 
ners without  question  of  reports  or  state- 
ments submitted  to  them  bv  Mr.  Newburv. 
If  it  was  desired  to  preserve  the  objection, 
counsel  should  have  applied  for  leave  to  ask 
the  witness  whether  the  settlement  was 
made  personally  with  Mr.  Ryan. 

IV.  It  is  true  that  §  3844,  Statutes  of 
Wibconsin,  provides  that  every  claim  against 
an  estate  not  presented  for  allowance  with- 
in the  time  fixed  by  the  order  limiting  the 
time  for  the  presentation  of  claims  shall  be 
barred,  but  §  3860,  Id.  also  provides  that,  if 
a  claim  shall  accrue  or  become  absolute  at 
any  time  after  the  expiration  of  the  limited 
time,  it  may  be  presented  and  proved  at 
any  time  witliin  one  year  after  it  accrues  or 
becomes  absolute.  Mr.  Morton's  claim  plain* 
ly  comes  within  this  class.  He  had  no  claim 
until  he  had  paid  the  judgment  in  the  Cowie 
Case,  and  this  was  long  after  the  expiration 
of  the  time  limited.  -^ 

Judgment  affirmed. 


446         ANNO.— PAKJNKRS— ILLKGAL  TRANSACTIONS— CONTRIBUTION. 

Annotation — Accounting  and  contribution  between  membtf s  of  partner- 
•hip  which  is  illegal  or  which  has  been  engaged  in  illegal  business. 

The  present  note  is  supplementary  stance  to  enforce  an  illegal  contract, 
to  the  note  to  Fryer  v.  Uarken,  23  L.R.A.  McMuIlen  v.  Hoffman,  supra.  The  lower 
(N.  S.)  477.  court   properly    left   the   parties   where 

As  to  right  to  invoke  aid  of  court  to  |  they  had  placed  themselves." 
determine  rights  to  property  accumu-  ■  In  Davis  v.  Gelhaus  (1886)  44  Ohio 
lated  in  common  by  parties  living  in  '  St.  09,  4  N.  E.  593,  where  a  township 
illicit  relations,  see  note  to  Mitchell  v.  treasurer,  with  the  consent  of  his  part- 
Fish,  36  L.R.A. (N.S.)  838.  ner  and  in  violation  of  a  statute^  mingled 
'General  rule  that  courti  will  not  con-  '  ^^^^  Public  moneys  with  the  partnership 

■ider  iUeeal  tranaaotions.  )  moneys,  and  afterward,  under  an  agree- 

Supplementing  note  in  23  L.R.A.{N.S.)  "'^"f  ^)^^  dissolution,  took  charge  of  the 
^yg   '  ^  \         /  ,  assets  lor  the  pui-pose  ot  dischazging  the 

As  shown  in  the  early  note,  the  ma-  P«rtnei-ship  liabilities  and  dividing  the 
jority  of  the  cases  supports  the  rule  that  «"7^"«  f^l"^"^  ,^f  ^'^",/*'««  partners, 
a  court  will  not  require  an  accounting    «"1  "^^.^^  1^^.  ^'^'^^^  «^,  ^^'!'  .«™  *«««t^ 


of  the  affairs  of  an  illegal  partnership, 


and  part  of  his  pei'soual  estate  to  return 


or  of  the  illegal  transactions  of  a  part-  »*»«  P"^i'«.  »>oneys  to  the  township,  it 
nership,  but  will  leave  the  parti^  in  .  ^J"*,  ^f'**'  »"  *"««'«>''  /«••  contribution, 
the  sanie  condition  as  it  found  them.  '■  "*f*  ""*  ''"»'•*'  *"\^'!'e  the  illegal  trans- 
Thus,  the  surviving  member  of  a  part-  ««' .•"" /•«»''»'»"''^<'«f  would  not  grant 
nership  is  not  entitled  to  an  accouifing   '«'»'*  '"  ""'*''"  P»'"^y  ««'»>''«'  **»«  ""'^^ 


where  the  firm  carried  on  its  business  of 


by    way   of   contribution   or   otherwise, 


manufacturing     and      selling     distilled  '  *°^  ^»^«^  ?^i^^^^'  f^^-V^ad  a  rig^^^ 
spirituous   liquors    in    violation    of   the  :  ^^^'^^^^^  «  judgment  against  the  other, 
state   and   Federal   statutes,   by   failing    Bxoeptioni  where  the  illegal  transac- 


to  disclose  the  names  of  all  persons  in 
terested   in   the  business, — the  business 
being  carried  on  in  the  name  of  the  do 


tlona   are   oomplete. 

Supplementing  note  in  23  L.R.A.(N.S.) 
479. 


cedent  on  account  of  the  surviving  part-  i  In  Martindale  v.  Shaha  (1915)  — 
ner's  creditors, — since  he  must  prove  and  j  Okla.  — ,  151  Pac.  1019,  it  was  held  that 
rely  upon  the  illegal  contract  to  main-  an  attorney  cotild  maintain  an  action 
tain  his  suit.  Vandergrift  v.  Vander- 1  against  his  associates  for  an  aeeoanting 
grift  (1910)  226  Pa.  254,  75  Atl.  365,  for  fees  received  for  securing  a  di- 
18  Ann.  Cas.  404.  |  vorce  for  a  client,  who  paid  his  asso- 

In  Kennedy  v.  Lonabaugh  (1911)  19  !  ciates  a  portion  of  the  alimony  awarded 
Wyo.  352,  117  Pac.  1079,  Ann.  Caa. !  by  the  court,  as  she  had  contraeted  to 
1913E,   133,   it   was   held   that   persons    do,  since  such  action  was  not  based  upon 


who  formed  a  partnership  for  the  pur- 
pose of  illegally  acquiring  public  coal 
lands,  and  thereafter  transferred  the 
lands  to  a  corporation,  could  not  main- 
tain an  action  for  an  accounting  and  a 
division  of  the  proceeds  realized  from 
the  transfer  of  the  lands.  The  court 
said:  "The  great  weight  of  authority 
condemns  the  doctrine  of  implied  prom- 
ise in  the  matter  of  the  division  of  the 
profits  of  an  illegal  contract  between  the 
partners  or  joint  contractors  as  a  ground 
for  equitable  relief,  and,  this  being  a 
question  of  first  impression,  we  are  of 
the  opinion  that  that  doctrine  ought  not 


the  contract  with  the  client,  but  was 
based  upon  an  implied  contract  with 
the  attorneys  collecting  the  fees  to  ac- 
count to  him  for  his  part;  and  it  was  no 
defense  to  such  action  to  say  that  the 
contract  under  which  the  fees  were  col- 
lected was  contrary  to  public  policy  and 
void.  The  court  quoted  with  approval 
and  followed  the  reasoning  of  the  United 
States  Supreme  Court  in  Planters'  Bank 
V.  Union  Bank,  16  Wall.  (XT.  8.)  483, 
21  L.  ed.  473,  which  is  set  out  in  the 
note  in  23  L.1I.A.(N.S.)  480. 

A   partner  cannot  set   up  the  liquor 
laws  as  a  defense  to  an  action  for  con- 


to  find  a  foothold  in  this  jurisdiction.  It  <  tribution,  where  the  articles  of  partner- 
is  a  principle  which  controls  courts  of  ship  contemplated  the  sale  of  liquors, 
equity  in  the  administration  of  justice*  \  the  slock  on  dissolution  eont.iined  li- 
that  he  who  seeks  their  aid  must  do  so  quor,  and  the  complainant  was  expressly 
with  clean  hands, — that  he  cannot  make  authorized  to  pay  bills  covering  intoxi- 
his  iniquitous  act  the  basis  of  equitable  eating  liquors.  McGunn  v.  .  Hanlin 
relief.     To   decree    a    division    of    the  i  (1874)   29  Mich.  476.     The  court  said: 


profits  of  this  contract  would  be  in  sub-    *^Although,  for  reasons  of  public  policy, 

Lr.a.ioita. 
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the  statute  allows  sales  of  liquor  con- 
trary' to  its  provisions  to  be  avoided,  yet 
it  does  not  go  far  enough  to  avoid  all 
dealings  not  immediately  between  buyer 
and  seller,  or  prevent  such  dealings  from 
being  included  within  grounds  of  estop- 
pel and  agency.  Hanlin  has  no  equi- 
ties as  against  McGunn,  and  no  legal 
defense  whatever.  He  authorized  him 
to  pay  money,  which  he  has  paid,  and 
he  cannot  now  recall  the  agency  after 
the  agent  has  performed  his  instructions. 
If  the  testimony  were  ever  so  clear, 
what  debts  were  in  whole  or  in  part 
for  liquor,  Hanlin  cannot  now  repudi- 
ate the  payment  so  as  to  avoid  refund- 
ing, to  McGunn." 

A  partner's  right  to  an  accounting  is 
not  defeated  by  the  fact  that  he  invest- 
ed the  money  in  the  partnership  for  the 
fraudulent  purpose  of  placing  the  money 
!)eyond  the  reach  of  his  creditors. 
Freiden  bloom  v.  McAfee  (1914)  — 
Tex.  Civ.  App.  — ^  167  S.  W.  28.  The 
court  said:  "In  Bates  on  Paiinership, 
voL  1,  p.  127,  §  122,  it  is  said :  'Where 
(he  business  is  legal,  but  the  motives  foz 
forming  the  partnership  are  in  fraud  of 
the  rights  of  others,  and  hence  void- 
able as  to  them,  the  partners  can  be  com- 
pelled to  account  to  each  other.  As, 
where  two  persons  form  a  firm  for  the 
purpose  of  hindering  the  creditors  of 
one  of  them,  this  fact  is  no  defense  to 
a  bill  for  settlement  of  the  concern.'  The 
principle  as  announced  is  applicable  to 
the  case  at  bar.  The  partnership,  from 
the  allegations  of  the  petition,  was 
entered  into  for  the  purpose  of  buying 
real  estate  in  El  Paso,  improving,  sell- 
ing, and  renting  same,  which  was  a  legal 
business,  and  the  fact  that  the  money 
[was]  invested  by  the  appellant  in  said 
concern,  under  the  authorities,  would  not 
l>e  such  a  fraudulent  purpose  as  to 
]>revent  a  pai'tition  and  an  accounting. 
Harvey  v.  Varney  (1867)  98  Mass. 
118." 

A  partner's  right  to  an  accounting  for 
profits  realized  in  the  sale  of  lands  is 
not  defeated  by  the  fact  that  the  part- 
nership practised  fraud  in  securing  title 
to  the  land,  where  it  does  not  appear 
that  the  partnership  was  entered  into 
for  any  fraudulent  or  unlawful  purpose. 
Folsom  v.  Fernstroni  (1913)  43  Utah, 
432,  134  Pac.  1021.  The  court  said: 
''All  Hiat  can  be  said  is  that  the  plaintiff 
and  Fcrnstrom  saw  an  opportunity  of 
purchasing  property  which  was  regarded 
as  having  but  little  value,  and  which 
had   been  abandoned,  the  title  clouded 

and  uncertain,  and  of  selling  it,  if  they 

J-.P.Ajm7A. 


could,  at  a  profit.  They,  no  doubt,  pur- 
chased it  upon  the  best  possible  terms; 
but  in  their  dealings  in  such  respect  they 
dealt  with  those  claiming  an  interest, 
not  in  any  fiduciary  or  confidential  rela- 
tion, but  at  arm's  lengthy  and  if  in  such 
dealings  any  unfair  or  undue  advantage 
was  had,  it  does  not  lie  in  the  mouth  of 
either  of  the  defendants  claiming  to  be 
members  of  the  partnership  to  asseii;  un- 
eomplained-of  grievances  of  the  heirs  in 
defense  of  a  demand  for  an  accounting 
and  apportionment  of  partnership  pro- 
ceeds derived  from  partnership  dealings 
and  transactions." 

Aooountiiis    at   infttaaee    of   innocent 
partner. 

Supplementing  note  in23L.R.A.(N.S.) 
486. 

In  Spencer  v.  Barnes,  26  Oal.  App. 
139,  142  Pac.  1088,  it  was  held  that  an 
innocent  member  of  a  copartnership 
created  for  the  purpose  of  selling  raining 
claims  was  entitled  to  share  in  a  profit 
which  his  copartner  had  realized  by  his 
raiseondtict  in  cutting  the  employ  of 
the  purchaser.  The  court  said:  "While 
courts  will  not  lend  their  aid  to  one 
who  founds  his  cause  upon  a  contract 
having  for  its  purpose  the  doing  of  an 
illegal  act,  nevertheless,  ^when  the  plain- 
tiflf  is  blameless,  and  the  contract  on 
which  he  stands  is  legal  and  moral,  no 
court  has  ever  permitted  a  defendant 
to  escape  responsibility  because  of  his 
own  misconduct.' " 

In  Smith  V.  Ayrault  (1888)  71  Mich. 
475,  1  L.R.A.  3li,  39  N.  W.  724,  it  was 
held  that  the  claim  of  a  partner  to  a 
contribution  from  his  copartners  cannot 
be  defeated  on  the  ground  of  illegality 
in  the  partnership  transaction  out  of 
which  the  liability  arose,  unless  the 
partnership  is  itself  an  illegal  partner- 
ship, or  unless  the  act  forming  the  basis 
of  the  claim  is  not  only  illegal,  but  was 
committed  by  the  partner  asking  con- 
tribution with  knowledge  or  constructive 
notice  of  its  illegality. 

It  was  accordingly  held  in  the  above 
case  that  where  a  partnership,  havinjr 
unconsciously  infringed  a  patent,  was 
sued  after  the  firm  was  w^ound  up,  and 
judgment  recovered  against  some  of  the 
partners,,  who  had  notified  the  other 
partner,  who  was  not  served  with 
process,  to  defend,  the  latter  was  liable 
to  contribute  in  proportion  to  his  inter- 
est in  the  firm,  rather  than  in  the  pro- 
portion of  one  to  the  entire  number  of 
members  of  the  firm. 

In  Edwards  v.  Zuck  (1912)  171  Mich, 
29,  136  N.  W.  1122,  it  was  held  that  a 
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partner  who  settled  a  claim  for  trespass 
committed  by  him  in  removing  timber 
from  land  after  it  had  been  bid  in  by 
the  state  for  delinquent  taxes  could 
charge  the  firm  with  the  amount  of  the 
settlement,  where  he  removed  the  lim- 
ber in  good  faith,  believing  he  could  pay 
the  delinquent  taxes  after,  as  well  as 
before,  cutting  the  timber.  The  court 
said:  "In  his  accounting  of  the  partner- 
ship dealings,  the  trial  court  charged 
defendant  with  one  half  of  the  amount 
paid  by  complainant  to  the  state  in  set- 
tlement of  the  trespass.  The  defendant 
argued  that  this  was  improper,  for  the 
reason  that  the  law  does  not  enforce 
contribution  between  joint  wrongdoers, 
that  complainant  had  no  title  to  the  land, 
and  therefore  must  have  known  that  he 
was  committing  a  trespass  when  he  eut 
the  timber.  The  complainant,  on  the 
other  hand,  protests  that  he  cut  the 
timber  in  good  faith,  believing  he  could 


pay  the  delinquent  taxes  after,  as  well 
as  before,  cutting  the  timber,  and  that, 
when  he  learned  otherwise,  he  settled 
with  the  trespass  agent.  It  is  the  view 
of  my  associates  that,  as  the  amount 
paid  the  trespass  agent  was  on  account 
of  a  partnership  matter,  and  the  part- 
nership fund  was  augmented  by  the 
fruits  of  the  trespass,  it  will  now  be 
regarded  as  having  been  paid  by  com- 
plainant out  of  partnership  funds." 

In  Durant  v.  Rogers  (1877)  87  111. 
508,  it  was  held  that  a  partner  joining 
in  signing  an  appeal  bond,  who  was 
obliged  to  pay  a  judgment  rendered 
against  the  managing  partners  for 
wrongfully  taking  the  property  of  an- 
other, was  entitled  to  contribution  from 
the  other  members  of  the  firm,  whether 
they  joined  in  the  appeal  or  not,  and 
that  it  was  not  necessary  to  prove  a 
promise  on  the  part  of  those  not  joining 
in  the  appeal.  A.  L.  R. 


MINNESOTA   SUPRFME   COURT. 

RE    ESTATE    OF    CATHERINE    MYLER, 

Deceased. 

W.    D.    KELLY.    Exr..    etc.,    of    Catherine 
Myler,  Deceaspd,  Appt., 

V. 

DANIEL  C.  KENNEDY,  Respt. 

(—  Minn.  — ,  158  N.  W.  31)5.) 

Executor  and  admlnlstnitor  —  duty  to 
probate  will. 

Tlio  law  doofl  not  cast  upon  the  person 
nominated  executor  in  a  will  the  legal  duty 
of  procuring  its  probate,  and  8uoh  person, 
though  acting  in  good  faitli,  in  not  entitled 
to  pavniont  out  of  the  fund  for  his  services 
and  expenses  in  an  ultimately  unsuccessful 
effort  to  probate  the  will  against  a  contest 
by  the  heir  upon  the  ground  of  want  of 
testamentary  capacity,  thougli  lie  is  success- 
ful in  the  first  instance  in  securing  its  al- 
lowance in  the  probate  court. 
For  other  caaea,  see  Execntora  and  Adminia- 

tratora,  IV.  c,  2,  in  Dig.  l-'i2  N.  iS'. 


(June  18,  1916.) 

PPEAL  by  tlie  executor  of  the  will  of 
1\  Catherine  Myler,  deceased,  from  an 
order  of  the  District  Court  for  Ramsev 
County,  denying  his  motion  for  a'  new  trial 
in   a   proceeding   for   the   allowance   of   his 


A' 


Headnote  by  Diarxr,  C. 


Note.  ^  The  right  of  an  executor  to  an  al- 
lowance for  attorneys'  fees  for  services  ren- 
dered in  an  attempt  to  establish  or  resist 
an  attack  upon  a  will  is  considered  iu  the 
annotation  following  this  case,  post,  450. 
L.R.A.UniA. 


account  and  for  his  discharge  as  executor. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

^Ir.  Thomas  C.  Daggett,  for  appellant: 

One  named  aa  an  executor  in  a  will,  and 
duly  appointed  as  such  by  order  of  the  pro- 
bate court,  has  a  right  to  incur  expense.^ 
and  attorneys'  fees  in  defending  the  valid- 
ity of  such  will,  and  judgments  entered 
against  such  executor  for  costs  in  the 
various  courts  in  which  such  litigation  wa^ 
conducted  should  be  paid  out  of  the  estate 
which  he  represents. 

Re  Hentges,  86  Neb.  75,  26  L.R.A.(K.8.) 
758,  124  N.  W.  929;  Dodd  v.  Anderson,  107 
N.  Y.  466,  27  L.R.A.(N.S.)  336,  90  N.  E. 
1137,  18  Ann.  Cas.  738;  40  Cyc.  pp.  in63, 
1366,  and  notes. 

In  Minnesota,  the  statute  gives  the  right 
to  the  executor  to  offer  the  will  for  probate, 
and  he  may  appeal  from  an  adverse  deci- 
sion. 

Burmcister  v.  Gust,  117  Minn.  247,  135 
N.  \V.  980. 

By  offering  the  will  for  probate,  the  exec- 
utor  accepted   the  trust.     He  therefore   is 
entitled  to,  and  has  the  right  to,  do  what 
is  necessary  to  see  that  the  trust  is  carried 
I  out  and  the  will  established. 

18  Cvc.  801. 

Unless  it  is  shown  that  the  executor  was 
guilty  of  wilful  default,  misconduct,  or 
gross  negligence  in  the  management  of  his 
estate,  he  is  entitled  to  his  compensation. 

Foster  v.  Gordon,  96  Minn.  142,  104  X. 
W.  765;  Telford  v.  Hendrickson,  122  Minn. 
531,  142  N.  W.  200;  Broven's  Will,  32  Minn. 
443,  21   N.  W.  474;    Rong  ▼.   HaUer,   106 
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Minn.  467,  119  N.  W.  405;   Bnrmeister  v. 
Gust,  117  Minn.  249,  135  N.  W.  980;  Wills 
V.    Spraggins,    3    Gratt.    555;     Shirley    v 
Healds,  34  N.  H.  407;  Empenger  v.  Fairley, 

119  Minn.  180,  137  N.  W.  1110;  Watkins 
V.  Bigelow,  96  Minn.  63,  104  N.  W.  683. 

Mr.  Thomas  F.  Qiilnn  also  for  appel- 
lant. 

Messrs.  Dougrlas,  Kennedy,  &  Ken- 
nedy, for  respondent: 

A  person  named  as  executor  in  a  'will  ul- 
timately held  invalid  cannot  recover  from 
the  estate  the  court  expenses  nor  compensa- 
tion for  himself  nor  for  his  attorney  in 
prosecuting  an  issue  to  estahlish  it. 

Andrews  v.  His  Administrators,  7  Ohio 
St.  143;  Kelly  v.  Davis,  37  Miss.  76;  Brown 
T.  Vinyard,  1  Bail.  Eq.  461;  Royer*s  Appeal, 
13  Pa.  569;  Mumper's  Appeal,  3  Watts  &  S. 
441;  Shaw  v.  Moderwell,  104  111.  64;  Moyer 
V.  Swygart,  126  111.  262,  17  N.  E.  460; 
Yerkes's  Appeal,  99  Pa.  401;  Re  Soulard, 
141  Mo.  642,  43  S.  W.  617;  Koppenhaffer  v. 
Isaacs,  7  Watts,  170;  Brown  v.  Eggleston, 
53  Conn.  110,  2  Atl.  321;  Re  Hite,  156  Gal. 
436,  21  L.R.A.(N.S.)  953,  101  Pac.  443,  17 
Ann.  Gas.  993;  Re  Smith,  166  Iowa,  614,  146 
X.  W.  836;  St.  James  Orphan  Asylum  v. 
McEtonald,  76  Neb.  630,  107  N.  W.  979,  110 
N.  W.  626;  McGormick  v.  Elsea,  107  Va. 
472,  59  S.  E.  411;  Leavenworth  v.  Marshall, 
19  Ck)nn.  408;  Skillman  v.  Lanehart,  73 
N.  J.  Eq.  351,  67  Atl.  1034;  Re  Olmstead, 

120  Cal.  447,  52  Pac.  804;  Re  Jackman,  26 
Wis.  143;  Page  v.  Williamson  [1902]  87 
L.  T.  N.  S.  146,  18  Times  L.  R.  770;  Re 
Blair,  49  App.  Div.  417,  63  N.  Y.  Supp. 
678;  Dodd  v.  Anderson,  197  N.  Y.  466,  27 
L.R.A.(N.S.)  338,  90  N.  E.  1137,  18  Ann. 
Gas.  738. 

Dibell,  G.,  filed  the  following  opinion: 
Appeal  by  W^.  D.  Kelly,  executor  of  the 
estate  of  Gatherine  Myler,  from  an  order 
of  the  district  court  denying  his  motion  for 
a  new  trial  in  a  proceeding  for  the  allowance 
of  his  account. 

The  appellant.  Dr.  Kelly,  was  named  ex- 
ecutor in  the  will  of  Gatherine  Myler.  Mary 
Kennedy,  an  adopted  daughter,  was  the  sole 
heir.  Katie  Quirk,  a  niece,  was  the  resid- 
uary devisee.  The  will  gave  $25  to  Mary 
Kennedy.  There  were  no  other  bequests. 
Dr.  Kelly  presented  the  will  for  probate. 
Mary  Kennedy  contested  upon  the  groimd  of 
want  of  testamentary  capacity  in  the  testa- 
trix. The  will  was  allowed  in  the  probate 
court  and  the  allowance  was  affirmed  in  the 
district  court.  On  appeal  there  was  a  revers- 
al. Kennedy  v.  Kelly,  119  Minn.  531,  137 
N.  W.  456.  Upon  the  second  trial  the  dis- 
trict court  disallowed  the  will.  Upon  appeal 
there  was  an  affirmance.    Kennedy  v.  Kelly, 


ices  and  disbursements,  including  counsel 
fees  incurred  in  the  various  proceedings  in- 
volved in  the  contest  of  the  will.  Upon  ap- 
peal to  the  district  court  the  claims  of  the 
executor  for  expenses,  services,  and  counsel 
fees  in  connection  with  the  contest  were 
disallowed;  but  an  allowance  was  made  for 
services  and  expenses  and  attorneys*  fees 
incurred  in  conserving  the  estate.  Through- 
out Dr.  Kelly  acted  in  good  faith. 

Upon  this  appeal  the  question  is  this:  Is 
the  executor  named  in  a  will,  who  presents 
it  for  probate,  and  upon  whose  petition  it 
is  allowed  in  the  probate  court,  it  being 
finally  disallowed  on  appeal,  the  heir  con- 
testing upon  the  ground  of  lack  of  testa- 
mentary capacity,  entitled  to  payment  out 
of  the  fund  for  services,  expenses  and  coun- 
sel fees  in  his  ultimately  unsuccessful  effort 
to  procure  probate? 

The  cases  do  not  agree.  In  some  instances 
a  local  statute  or  the  general  policy  of  the 
local  law  affects  the  result,  and  in  others 
the  nature  of  the  proceeding  by  which  the 
will  is  attacked.  Sometimes  a  statute  im- 
poses upon  the  nominated  executor  the  legal 
duty  of  procuring  the  probate,  or  the  gen- 
eral law  is  construed  to  impose  the  duty. 
Such  duty  does  not  rest  upon  the  executor 
in  this  state.  Dr.  Kelly  was  in  possession 
of  the  will  when  the  testatrix  died.  It  was 
then  his  duty  to  deliver  it  to  the  probate 
court.  Gen.  Stat.  1913,  §  7258;  Rev.  Laws 
1905,  §  3667.  He  owed  no  further  affirma- 
tive legal  duty.  He  could  petition  for  pro- 
bate, but  the  statute  did  not  command  him 
to  do  so.  Gen.  Stat.  1913,  §  7266;  Rev. 
Laws  1905,  §  3675.  Under  the  circum- 
stances supposed,  some  cases  take  the  view 
that  the  executor  is  not  entitled  to  pay- 
ment out  of  the  fund.  Andrews  v.  His  Ad- 
ministrators, 7  Ohio  St.  143 ;  Kelly  v.  Davis, 
37  Miss.  76;  Shaw  v.  Moderwall,  104  111. 
64 ;  Re  Soulard,  141  Mo.  642,  43  S.  W.  617 ; 
Brown  v.  Eggleston,  53  Gonn.  110,  2  Atl. 
321.  Others  take  the  view  that  he  is.  Hen- 
derson v.  Simmons,  33  Ala.  291,  70  Am. 
Dec.  590;  Phillips  v.  Phillips,  81  Ky.  328; 
Lassiter  v.  Travis,  98  Tenn.  330,  39  S.  W. 
226 ;  Hazard  v.  Engs,  14  R.  I.  5.  This  seems 
to  be  the  English  doctrine.  Boughton  v. 
Knight,  L.  R.  3  Prob.  &  Div.  64,  42  L.  J. 
Prob.  N.  S.  41,  28  L.  T.  N.  S.  662.  Still 
others  hold  that  when  the  will  is  once  al- 
lowed, the  position  of  the  executor  as  the 
legal  representative  under  a  probated  will 
entitles  him  to  payment  out  of  the  fund 
of  his  expenses  in  defending  it  against  the 
attacks  of  contestants,  though  he  would  not 
have  been  entitled  to  payment  had  the  will 
not  been  allowed  in  the  first  instance,  and 
notwithstanding  the   will   is  disallowed   in 


123  Minn.  259,  143  N.  W.  726.  The  pro- 1  subsequent  proceedings.  Dodd  v.  Ander- 
bate  court  allowed  Dr.  Kelly  for  his  serv-  son,  197  N.  Y.  466,  27  L.R.A.(N.S.)  338,  90 
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N.  E.  1137,  18  Ann.  Gas.  738,  and  casea 
cited;  Bratney  v.  Curry,  33  Ind.  399; 
Morere's  Succession,  117  Jau.  Ann.  643,  42 
So.  132;  Doan  v.  Herod,  56  Ind.  App.  663, 
104  N.  E.  385.  In  Butler  v.  Bocock,  160 
III.  App.  501,  it  is  said  that  the  executor 
must  ^'defend  the  will  in  the  first  court 
where  it  is  assailed,  and  he  must  defend  the 
will  until  it  is  once  adjudged  that  it  is  in- 
valid." In  a  note  to  Re  Hentges,  86  Neb.  75, 
124  N.  W.  929,  in  26  L.R.A.(N.S.)  757,  and 
in  a  note  to  Dodd  v.  Anderson,  197  N.  Y. 
466,  90  N.  E.  1137,  27  L.R.A,(N.S.)  336, 
in  18  Ann.  Cas.  738,  the  cases  are  collected 
and  discussed.  In  both  notes  the  annotators 
state  that  the  majority  rule  favors  the 
right  of  the  executor,  acting  in  good  faith, 
to  payment  out  of  the  fund  for  his  expenses 
incurred  in  an  unsuccessful  effort  to  sus- 
tain the  will.  Additional  cases  illustrating 
applications  of  the  different  views  are  cited 
in  22  Century  Dig.  Exrs.  &  Admrs.  §  451; 
9  Deem.  Dig.  Exrs.  &  Admrs.  §  111;  49 
Century  Dig.  Wills,  §§  877-883;  20  Deem. 
Dig.  Wills,  §§  404,  405.  Each  of  the  views 
is  supported  by  well  considered  arguments. 
The  right  to  payment  out  of  the  fund  is 
predicated  largely  upon  the  legal  duty  of 
the  nominated  executor  to  procure  the  pro- 
bate of  the  will,  or,  in  case  of  an  appointed 
executor,  upon  his  legal  duty  as  the  repre- 


sentative, under  an  adjudicated  will,  to 
defend  it.  As  before  stated,  in  this  state 
no  legal  duty  rests  upon  the  nominated  exec- 
utor to  procure  probate.  Without  enter- 
ing upon  a  discussion  of  the  cases,  we  adopt 
the  view  taken  by  the  trial  court  that  the 
executor  ultimately  unsuccessful,  though  he 
acts  in  good  faith,  is  not  entitled  to  pay- 
ment out  of  the  fund,  and  this  notwithstand- 
ing the  will  was  admitted  to  probate  in  the 
first  instance.  This  view  results  in  a  rule 
working  well  in  practice,  and,  on  the  whole, 
it  is  as  just  as  any.  It  is  more  in  harmony 
than  a  different  one  with  the  general  policy 
of  our  law,  which  puts  the  burden  of  costa 
upon  the  losing  litigant,  and  does  not  re- 
quire the  winning  party  to  pay  his  own  and 
his  adversary's  expenses.  There  is  noth- 
ing opposed  to  this  conclusion  in  Rong  v. 
Haller,  106  Minn.  454,  119  N.  W.  405,  where 
it  is  held  that  a  notice  of  appeal  from  the 
probate  court  may  be  served  on  the  exec- 
utor, or  in  Burmeister  v.  Gust,  117  Minn. 
247,  135  N.  W.  980,  holding  that  an  execu- 
tor presenting  a  will  for  probate  may  ap- 
peal from  an  order  denying  it.  Neither  of 
them  makes  it  the  legal  duty  of  the  nomin- 
ated executor  to  sustain  the  will,  nor  even 
indirectly  involves  the  propriety  of  allow- 
ing him  costs  when  unsuccessful. 
Order  affirmed. 


Annotatioii — ^Right  of  executor  to  allowance  for  attorneys'  fees  for  services 
rendered  in  attempt  to  establish  or  resbt  attack  upon  will. 


This  annotation  supplements  that  to 
Re  Hentges,  26  L,R.A.(N.S.)  767. 

As  indicated  in  the  earlier  annotation^ 
some  courts  adopt  the  view  that  it  is 
the  duty  of  one  named  as  executor  to 
undertake  the  probate  of  the  will,  and 
hold  that  he  is  entitled  to  an  allowance 
from  the  estate  for  attorneys'  fees  in- 
curred in  the  performance  of  this  duty, 
while  others  hold  that  no  duty  rests  on 
one  so  nominated  to  procure  the  probate 
of  the  will,  and  that  he  is  not  entitled 
to  counsel  fees  contracted  by  him  for 
this  purpose.  Some  of  the  cases  take 
into  consideration  as  an  element  the  suc- 
ce.ss  or  nonsucccss  of  the  nominated 
executor  in  establishing:  the  wull,  allow- 
ing attorneys'  fees  where  the  probate  of 
the  will  is  sustained,  but  denying  them 
where  it  is  held  invalid.  This  element 
of  success  or  nonsuccess  would  appear 
to  be  of  importance  in  those  jurisdic- 
tions where  no  duty  is  imposed  upon  the 
person  named  as  executor  to  defend  and 
uphold  the  will,  since  his  attempt  to  sus- 
tain it  under  these  circumstances  is  self- 
imposed,  and  in  case  he  is  unsuccessful, 
no  authority  is  derived  from  the  invalid 
L.E.A.miTA. 


instrument,  neither  does  any  benefit  ac- 
crue to  the  estate;  while  if  he  is  success- 
ful, his  authority  to  act  as  executor 
under  the  will  is  established,  and  those 
entitled  to  the  estate  under  the  will  are 
benefited  by  his  act  in  establishing  the 
will,  and  should  be  charged  with  the  at- 
torneys' fees  incurred  by  him.  Where, 
however,  it  is  held  that  the  person  nomi- 
nated as  executor  owes  a  duty  to  defend 
and  sustain  the  will,  it  would  appear 
that  his  success  or  nonsuccess  should 
have  little  bearing  on  his  right  to  allow- 
ance for  attorneys'  fees  contracted  by 
him  in  good  faith  in  the  discharge  of 
this  duty. 

The  determination  of  the  allowance  of 
counsel  fees  to  executors  is,  in  some  in- 
stances, governed  by  statutory  provi- 
sions, and  in  others  the  allowance  of  the 
will  to  probate  in  the  lower  court  is 
held  to  effect  the  right  to  recover  at- 
torneys' fees  incurred  in  further  at- 
tempts to  sustain  it.  Good  faith  on  the 
part  of  the  one  nominated  executor  is 
a  prerequisite  in  all  caf^es  to  his  right 
to  an  allowance  for  such  fees. 
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Rules  in  the  diflerent  Juvisdiotiosis. 

(Supplementing  note  in  26  L.B.A. 
(N.S.)  p.  758.) 

In  a  recent  California  case  it  was  held 
that  the  test  of  an  executor's  right  to 
have  an  allowance  made  for  attorneys' 
fees  incurred  in  his  unsuccessful  at- 
tempt to  prevent  the  revocation  of  pro- 
bate is  whether  he  has  acted  in  good 
faith.  Jones's  Estate  (1913)  166  Gal. 
147,  136  Pac.  293. 

The  court  here  toqk  the  view  that  it 
would  be  an  abuse  of  discretion  to  hold 
that  one  named  as  executor  had  acted  in 
good  faith  in  seeking  to  establish  a  will 
which  he,  or  those  acting  in  his  behalf, 
had  by  fraud  and  undue  influence  caused 
to  be  executed,  and  to  allow  him  attor- 
neys' fees  contracted  in  attempting  to 
sustain  the  will. 

A  statute  in  this  case  provided  that 
if  the  probate  was  revoked,  the  costs 
should  be  paid  by  the  one  who  resisted 
the  revocation,  or  out  of  the  estate,  as 
the  court  should  direct;  and  it  was  held 
that  the  discretion  to  allow  costs  could 
not  properly  be  exercised  until  the  final 
determination  of  the  appeal  by  the  per- 
son named  as  executor  from  the  order 
revoking  probate  and  denying  a  new 
trial. 

And  in  Re  Berthol  (1912)  163  Gal. 
343,  125  Pac.  750,  it  was  held  that,  al- 
though the  court  could,  under  a  statute 
giving  it  the  right  to  allow  expenses  in- 
curred in  will  contests  out  of  the  estate, 
when  justice  required,  make  an  allow- 
anee  to  an  unsuccessful  proponent  named 
as  executor,  yet  no  allowance  could  be 
made  until  the  contest  was  finally  deter- 
mined on  appeal. 

Where,  under  a  provision  of  the  Cali- 
fornia Code,  in  order  to  warraut  an  al- 
lowance of  attorneys'  fees  to  an  execu- 
tor the  litigation  must  have  been  such 
as  wag  necessary  for  the  executor  to 
prosecute  or  defend,  an  executor  is  not 
entitled  to  an  allowance  of  attorneys' 
fees  incurred  in  sustaining  the  will 
where  he  was  the  only  one  beneficially 
interested  in  maintaining  the  will,  since 
it  was  not  necessary  for  him  as  executor 
to  defend.  Re  Higgins  (1910)  158  Gal. 
355,  311  Pac.  8. 

In  a  late  Georgia  case,  Davison  v. 
Sibley  (1913)  140  Ga.  707,  79  S.  E.  855, 
the  court  stated  that,  after  the  probate 
of  a  will  in  common  form^  that  is,  on 
the  oath  of  one  of  the  witnesses  to  the 
will,  it  would  seem  to  be  the  executor's 
duty  to  offer  the  will  for  probate  in 
solemn  form  when  called  upon  to  do  so 
by  heirs,  and  to  press  the  probate  in 

good  faith;  and  that,  as  employment  of 
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counsel  was  necessary  to  do  this,  it 
would  be  unjust  to  refuse  to  allow  the 
executor  his  necessary  counsel  fees,  even 
if  he  was  unsuccessful ;  but  further  stat* 
ed  that  if  the  will  had  not  been  admitted 
to  probate  in  common  form,  and  testa- 
mentary letters  had  not  been  granted,  a 
strong  argument  might  be  made  against 
the  allowance  of  counsel  fees  to  the 
executor  for  an  unsuccessful  attempt  to 
probate  the  will.  In  this  case,  however, 
where  the  executor  who  had  secured  pro- 
bate in  common  form  had  acted  in  bad 
faith  in  attempting  to  obtain  probate,  it 
was  held  that  he  was  not  entitled  to  an 
allowance  for  counsel  fees  incurred  in 
unsuccessfully  attempting  to  uphold  the 
pretended  will  after  heirs  had  required 
a  probate  in  solemn  form. 

In  an  Illinois  case  it  was  held  that  an 
administrator  with  the  will  annexed  suc- 
ceeded to  the  duties  of  the  executor,  and 
that  it  was  his  duty  as  well  as  that  of 
the  executor  to  defend  the  will  in  the 
first  court  where  it  was  assailed,  and  to 
defend  it  until  it  was  once  adjudged  in- 
valid; and  that  if  he  acted  in  good  faith, 
and  not  from  motives  of  personal  inter- 
est, and  was  not  chargeable  with  fraud, 
he  was  entitled  to  an  allowance  for  coun- 
sel fees  from  the  estate  although  the 
will  was  held  invalid.  Butler  v.  Bocock 
(1911)  160  ni.  App.  501. 

In  a  recent  Indiana  case,  Doan  v.  He- 
rod (1914)  56  Ind.  App.  663,  104  N.  E. 
385,  the  view  was  taken  that  there  was 
no  obligation  imposed  by  statute  on  one 
nominated  as  executor  to  defend  the 
will,  and  where  the  person  nominated 
as  executor  in  that  case  had  not  quali- 
fied, and  no  letters  testamentary  were 
issued  to  him,  he  was  held  not  to  be  the 
official  representative  of  the  estate,  and 
an  allowance  from  the  estate  for  attor- 
neys' fees  for  services  rendered  at  his 
instance  in  an  unsuccessful  attempt  to 
probate  the  will  was  refused,  although 
he  acted  in  good  faith,  the  court  holding 
that  no  benefit  had  inured  to  the  benefi- 
ciaries from  the  ser^'ices  rendered.  It 
was  recognized  that  t)ie  powers  of  one 
named  as  an  executor  were  greater  at 
common  law  than  under  the  Indiana  stat- 
utes, and  that  a  different  conclusion  had 
been  reached  where  the  executor's  power 
was  derived  from  the  common  law.  This 
case  was  distinguished  from  Fillinger 
V.  Conley,  set  out  in  the  earlier  annota- 
tion* on  the  gfround  that  in  that  case  the 
will  was  upheld  and  the  services  there 
inured  to  the  benefit  of  the  estate. 

The  rule  was  recentlv  laid  down  in 
Iowa  that  one  merely  nominated  execu- 
tor in  a  paper  purporting  to  be  a  will, 
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apart  from  statute  owes  no  imperative 
duty  to  offer  the  will  for  probate,  and 
that  if  he  presents  it  for  probate,  he  has 
two  alternatives, — i.  e.,  he  may  cast  the 
burden  of  the  contest  upon  those  who 
are  to  be  benefited  by  the  probate,  or 
may  assume  the  burden  himself;  and  if 
he  does  the  latter,  he  must  be  deemed  to 
have  done  so  with  knowledge  that  even 
a  de  jure  executor  cannot  bind  the  es- 
tate by  a  contract  of  his  own  making, 
and  that  any  liability  which  he  incurs 
under  such  contract  is  his  personal  ob- 
ligation until  it  has  been  allowed  to  him 
upon  the  judicial  settlement  of  his  ac- 
counts. Re  Smith  (1914)  165  Iowa,  614, 
146  N.  W.  836. 

In  the  case  just  cited  the  court  stated 
that  the  question  of  the  right  of  one 
nominated  as  executor  to  an  allowance 
for  counsel  fees  incurred  in  an  unsuc- 
cessful attempt  to  probate  a  will  was  not 
before  them;  but,  in  discussing  the  ques- 
tion in  response  to  argument,  said: 
"There  is  a  sharp  conflict  in  the  authori- 
ties as  to  whether  counsel  fees  for  serv- 
ices rendered  in  undertaking  to  estab- 
lish a  will  where  the  effort  is  unsuccess- 
ful may  be  allowed  a  person  nominated 
in  the  will  as  executor.  The  decisions 
holding  that  such  fees  should  be  allowed 
proceed  on  the  theory  that  one  who,  in 
good  faith,  offers  for  probate  a  paper 
purporting  to  be  a  will,  acts  for  the 
benefit  of  the  estate,  and  thereby  be- 
comes legally  entitled  to  reimbursement 
of  reasonable  expenses  necessarily  in- 
curred. Lassiter  v.  Travis  (1897)  98 
Tenn.  330,  39  S.  W.  226;  Hazard  v. 
Engs  (1882)  14  B.  L  5;  Henderson  v. 
Simmons  (1858)  33  Ala.  291,  70  Am. 
Dec.  690;  Tuohy  v.  Hanlon  (1901)  18 
App.  D.  C.  225.  On  the  other  hand,  it 
is  said  that  this  theory  is  contrary  to 
certain  elementary  principles  underlying 
the  administration  of  decedent's  estates, 
which  may  be  stated  in  the  form  of  legal 
aphorisms:  '(1)  There  can  be  no  execu- 
tor where  there  is  no  will.  (2)  Unless 
a  will  is  admitted  to  probate,  there  can 
be  no  letters  testamentary.  (3)  Until 
letters  testamentary  or  of  administra- 
tion are  issued  upon  the  estate  of  a  de- 
cedent, there  is  no  legal  representative 
of  the  estate.  (4)  Although  a  person  is 
nominated  as  executor  in  a  paper  pur- 
porting to  be  a  will,  he  is  under  no  legal 
obligations  to  accept.  As  a  will  is  the 
only  source  of  an  executor's  power,  the 
letters  testamentary  are  the  only  evi- 
dence of  his  authority,  it  must  follow 
that,  when  the  former  is  never  estab- 
lished and  the  latter  are  never  issued, 

he  who  assumes  to  act  as  executor  is 
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merely  a  volunteer,  who  has  assumed  the 
risk  of  having  his  acts  repudiated  by 
the  courts  of  competent  jurisdiction.' 
Dodd  V.  Anderson  (1910)  197  N.  Y.  466, 
27  L.R.A.(N.S.)  336,  90  N.  E.  1137,  18 
Ann.  Gas.  738;  Re  Obnstead  (1898)  120 
Cal  447,  52  Pae.  804;  Re  Hite  (1909) 
155  CaL  448,  101  Pac.  448;  Brown  v. 
Eggleston  (1885)  63  Conn.  110,  2  Atl. 
321;  Tilghman  v.  France  (1904)  99  Md. 
611,  59  Atl.  277  (the  rule  there  being 
different  where  the  will  has  been  proven 
and  the  executor  resists  the  vacation  of 
the  admission  to  probate) ;  Andrews  v. 
His  Administrators  (1857)  7  Ohio  St. 
143;  Kelly  v.  Davis  (1859)  37  Miss.  76." 

In  the  Smith  case  one  named  as  ex- 
ecutor presented  the  will  for  probate  and 
employed  counsel,  and  was  joined  by  the 
devisee  of  the  bulk  of  the  estate,  who 
was  represented  by  the  same  counsel  in 
successfully  establishing  the  will.  Ii 
was  held  that  the  devisee  was  the  real 
party  in  interest,  and  that  the  attorneys' 
fees  which  had  been  paid  by  the  executor 
might  be  deducted  from  the  devisee's 
\  share. 

Recently  in  Kentucky  it  has  been  held 
to  be  the  duty  of  executors  to  use  all 
legal  and  honorable  means  to  sustain  a 
wUl  in  all  its  parts,  and  that  to  this  end 
they  have  authority  to  employ  counsel 
and  agree  on  the  payment  of  reasonable 
counsel  fees,  and  that  their  duties  do 
not  cease  in  the  trial  court  where  a  part 
of  the  willis  not  sustained,  but  that  it 
is  their  duty  under  such  circumstances 
to  prosecute  an  appeal,  without  r^ard 
to  whom  it  may  affect.  Baldwin  v.  Bar- 
ber (1912)  148  Ky.  370,  146  S.  W.  1124, 
modified  on  other  grounds  in  (1912)  161 
Ky.  168, 151  S.  W.  686,  Ann.  Gas.  1916A, 
14. 

In  Louisiana  it  is  the  duty  of  one 
named  as  executor  to  probate  the  will, 
and  he  is  entitled  to  an  allowance  for 
attorneys'  fees  incurred  in  attempting  to 
uphold  it,  although  it  is  finally  held  in- 
valid. Fenner  v.  McGan  (1897)  49  La. 
Ann.  600,  21  So.  768;  Girard  v.  Babi- 
neau  (1866)  18  La.  Ann.  603.  And  such 
allowance  is,  of  course,  proper  where  it 
is  upheld.  Filhiol's  Succession  (1909) 
123  La.  498,  49  So.  138. 

And  where  a  will  valid  in  form  was 
presented  for  probate  by  the  one  named 
as  executor,  who  was  not  a  beneficiary, 
and  duly  proved  and  ordered  to  be 
executed,  and  was  subsequently  annulled 
on  the  ground  of  the  testator's  insanity, 
an  allowance  will  be  made  for  attorneys' 
fees  incurred  by  the  executor  in  defend- 
ing the  will,  although  he  knew  of  the 
testator's  mental  condition,  since  he  was 
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not  the  judge  of  his  testamentary  ca- 
pacity, and  it  was  his  duty  to  present 
the  will  for  probate.  Morere's  Succes- 
sion (1906)  117  La.  543,  42  So.  132. 

And  where  an  executor  had  secured 
the  probate  of  a  will  and  had  defended 
an  action  by  an  allied  heir,  attacking 
the  validity  of  the  will  and  demanding 
possession  of  the  property,  by  asserting 
the  validity  of  the  will  and  alleging  the 
illegitimacy  of  the  contestant,  he  was 
held  entitled  to  an  allowance  from  the 
estate  for  attorneys'  fees  in  upholding 
the  validity  of  the  will,  but  not  for  those 
incurred  in  litigating  the  contestant's 
legitimacy  as  an  heir.  'McNeely  v.  Mc- 
Neely  (1898)  50  La.  Ann.  823,  24  So. 
338. 

In  Girard  v.  Babineau  (La.)  supra,  it 
was  held  that  the  person  named  as 
executor  was  not  entitled  to  attorneys' 
fees  in  attempting  to  uphold  the  will  in 
a  direct  suit  brought  against  him  as  a 
legatee  by  the  heirs. 

In  lie  Quinn  (1914)  179  Mich.  61,  146 
N.  W.  297,  pending  the  decision  of  a 
will  contest,  an  attorney  for  the  contest- 
ants petitioned  for  an  allowance  for  at- 
torneys' fees  for  counsel  for  contestants 
and  also  for  those  for  the  proponents, 
who  it  does  not  appear  were  executors. 
The  decision  depended  upon  the  con- 
struction of  a  statute  providing  that  in 
all  cases  that  should  be  contested  either 
in  the  probate  or  in  the  circuit  court, 
such  court  might  award  costs  to  either 
party,  in  its  discretion,  it  being  contend- 
ed that  the  word  "costs"  meant  attor- 
neys' fees,  because  there  were  no  other 
statutory  costs  to  be  taxed  in  the  pro- 
bate court;  but  it  was  held  that  these 
courts  were  courts  of  record,  and  that, 
under  certain  other  statutory  provisions, 
fees  of  witnesses,  etc.,  were  provided  for 
in  courts  of  record,  and  that  there  were, 
therefore,  costs  properly  taxable  in  pro- 
bate courts,  and  that  the  word  "costs" 
did  not  include  attorneys'  fees. 

In  Minnesota,  in  Re  Myler,  ante,  448, 
the  court  took  the  view  that  there  was 
no  duty  on  the  part  of  one  nominated 
as  executor  to  procure  the  probate  of 
the  supposed  will,  but  that  the  only  duty 
owed  by  him  was  performed  by  deliver- 
ing it  to  the  probate  court;  and  accord- 
ingly refused  the  person  so  nominated 
an  allowance  for  attorneys'  fees  in- 
curred in  an  unsuccessful  attempt  to 
sustain  the  will,  although  he  acted  in 
good  faith  and  was  successful  in  the 
lower  courts. 

In  Nev/  Jersey,  under  a  statute  pro- 
viding that,  if  probate  is  refused,  the 

court  may  order  the  costs  and  expenses 
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to  be  paid  by  the  person  or  persons  pro- 
pounding the  will,  or  out  of  the  estate, 
the  court  may  allow  one  named  as  execu- 
tor counsel  fees  in  the  lower  and  appel- 
late court,  although  he  is  unsuccessful  in 
establishing  the  will.  Bioren  v.  Nesler 
(1909)  76  N.  J.  Eq.  576,  74  Atl.  791,  af- 
firmed  on  other  grounds  in  (1909)  77  N. 
J.  Eq.  660,  78  Atl.  201. 

In  Skillman  v.  Lanehart  (1907)  73 
N.  J.  Eq.  351,  67  Atl.  1034,  th)5  court 
stated  that,  as  the  cause  was  one  re- 
specting the  probate  of  a  will,  in  which 
probate  was  refused,  the  lower  court 
had  power  to  order  costs  and  expenses 
to  be  paid  by  the  person  propounding 
the  will,  or  to  be  paid  out  of  the  estate, 
and  refused  to  disturb  an  order  deny- 
ing the  allowance  of  counsel  fees  to  the 
unsuccessful  proponents,  who  were 
named  as  executors  and  executrix  in  the 
alleged  will. 

In  Kayhart  v.  Whitehead  (1910)  77 
N.  J.  Eq.  12,  76  Atl.  241,  affirmed  in 
(1911)  78  N.  J.  Eq.  580,  81  Atl.  1133, 
where  the  will  which  was  established 
provided  that  if  any  of  the  devisees 
should  file  a  caveat  against  the  will,  or 
aid  or  assist  or  attempt  to  prevent  the 
proof  of  the  will,  all  expenses  of  probat- 
ing the  will  should  be  taken  by  the  ex- 
ecutor from  the  shares  of  those  who  filed 
such  a  caveat  or  attempted  to  prevent 
the  proof  of  the  will,  this  provision  was 
held  valid  and  applicable  to  legatees  as 
well  as  devisees,  and  the  executor  was 
held  entitled  to  deduct  from  the  shares 
of  the  legatees  who  had  attempted  to 
prevent  the  probate  of  the  will  the  at- 
torneys' fees  incurred  during  the  con- 
test. 

In  a  late  New  York  case.  Re  Lester 
(1916)  172  App.  Div.  509,  158  N.  Y. 
Supp.  763,  the  surrogate's  court  was  held 
to  have  no  jurisdiction  to  allow  in  the 
decree  of  probate  attorneys'  fees  in- 
curred by  the  executor  in  obtaining  the 
probate  of  the  contested  will,  but  was 
held  to  have  authority  upon  final  ac- 
counting to  make  allowance  for  these 
fees  and  also  those  incurred  in  success- 
fully defending  an  appeal  which  result- 
ed in  a  settlement  and  judgment  con- 
firming the  probate. 

In  Re  Waldron  (1911)  74  Misc.  310, 
133  N.  Y.  Supp.  1104,  under  a  statute 
providing  that  if  an  unsuccessful  con- 
testant is  named  as  executor  in  a  paper 
propounded  by  him  in  good  faith  as  the 
last  will  of  the  decedent,  he  may,  in  the 
discretion  of  the  surrogate,  be  awarded 
costs  and  all  necessary  disbursements 
and  all  expenses  incurred  in  the  attempt 
to  sustain  the  will,  it  was  held  that  an 
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executor  who  bad  propounded  a  will  in  | 
good  faith  and  secured  its  probate  was  j 
entitled   to   expenses   incurred   in   good  | 
faith  in  subsequently  unsuccessfully  con- 
testing the  probate  of  another  instru- 
ment.   This  case  was  reversed  in  (1912) 
152   App.    Div.   909,   137   N.   Y.    Supp. 
1147y  upon  a  question  of  fact,  with  costs 
to  the  finally  successful  party,  payable 
from  the  estate. 

In  Re  Fraser  (1914)  165  App.  Div. 
441,  150  N.  Y.  Supp.  774,  where  three 
persons  named  as  executors  of  a  will 
retained  a  firm  of  attorneys  to  present 
the  will  for  probate,  and  were  met  by 
what  appeared  to  be  a  serious  opposition 
by  the  testator's  widow,  and  one  of  the 
executors  became  dissatisfied  with  the 
manner  in  which  the  attorneys  employed 
were  carrying  on  the  ease,  and,  in  good 
faith,  employed  another  firm  of  attor- 
neys, who  co-operated  with  those  first 
employed,  and  the  will  was  finally  ad- 
mitted to  probate  without  opposition, 
although  the  widow  successfully  resist- 
ed the  issuance  of  letters  testamentary 
to  such  executor  in  the  surrogate  court, 
but  the  issuance  of  such  letters  was  al- 
lowed on  appeal,  the  executor  was  held 
entitled  to  an  allowance  from  the  estate 
for  fees  paid  the  attorneys  employed 
by  him  for  assisting  in  the  defense  of 
the  will,  and  also  in  securing  the  issu- 
ance of  letters  testamentary  to  him. 
The  court  said :  "It  is  certainly  the  right, 
although  perhaps  not  the  absolute  duty, 
of  a  person  named  in  u  will  as  executor, 
not  only  to  present  the  will  for  probate, 
but  also  to  insist  upon  the  issue  to  him- 
self of  letters  testamentary.  In  so  do- 
ing he  but  carries  out  the  expressed  wish 
of  the  testator,  and  the  legal  expenses 
necessarily  incurred  in  -the  performance 
of  this  right  are  a  proper  chai*ge  against 
the  estate.  The  multiplication  of  at- 
torney.s  is,  of  course,  to  be  deprecated, 
and  tlie  better  course  undoubtedly  is 
that  all  of  the  executors  shall  be  repre- 
sented by  the  same  attorneys.  But, 
when  several  persons  have  been  named 
as  executors,  a  certain  degree  of  per- 
sonal and  individual  responsibility  rests 
upon  each  of  them  as  to  the  manner  in 
which  any  opposition  to  the  probate  of 
the  will  shall  be  met,  and  when  one 
executor  is  honestly,  not  capriciously, 
dissatisfied  wuth  the  method  of  defense 
adopted  by  the  original  attorney  for  the 
executors,  we  are  not  prepared  to  say 
that  he  may  not  employ  an  additional 
and  independent  attorney.  Whether  or 
not  he  shall  be  allowed  the  expense  in- 
curred in  so  doing  must  depend  in  each 
case  upon  his  good  faith,  the  reason- 
ableness of  his  acts,  and  the  benefits 
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accruing  to  the  estate  therefrom.  In 
the  present  case  every  indication  points 
to  appellant's  good  faith,  his  action  in 
retaining  additional  coonsel  seems  to 
have  been  reasonable,  and  we  have 
no  doubt  that,  if  the  contest  had  been 
as  bitterly  carried  on  as  there  was  every 
reason  to  suppose  it  would  be,  the  serv- 
ices of  the  counsel  retained  by  the  ap- 
pellant would  have  proved  beneficial  to 
the  estate.  As  to  the  expense  incurred 
in  obtaining  letters  testamentary,  that 
seems  to  be  even  more  clearly  a  proper 
charge  against  the  estate.  Again,  it 
tends  to  carry  into  effect  the  declared 
wish  of  the  testator.'' 

In  Senter  v.  Petheram  (1909)  64  Misc. 
294,  118  N.  Y.  Supp.  347,  it  was  held 
that  it  was  the  duty  of  an  executor  to 
defend  an  action  to  set  aside  the  pro- 
bate of  the  will|  and  that  his  reasonable 
attorneys'  fees  in  successfully  defending 
such  action  were  allowable  out  of  the 
estate  on  accounting,  whether  an  allow- 
ance was  made  in  the  action  attacking 
the  will  or  not. 

In  Re  Ullman  (1909)  31  Ohio  C.  C. 
370,  an  executor  who  was  practically  a 
trustee,  and  clothed  with  extraordinary 
powers  in  addition  to  the  ordinary  du- 
ties of  executor,  was  held  to  have  the 
right  to  defend  an  attack  on  the  will, 
and,  where  it  was  sustained,  was  held 
entitled  to  an  allowance  out  of  the 
estate  for  reasonable  counsel  fees. 

In  a  late  Tennessee  case,  Smith  v. 
Ilaire  (1915)  133  Tenn.  343,  181  S.  W. 
161,  it  was  held  that  an  executor  who, 
in  good  faith,  propounds  a  will  for  pro- 
bate, is  entitled  to  his  attorneys'  fees 
whether  the  will  is  set  aside  or  not.  In 
that  case,  however,  it  was  held  that  it 
could  not  be  said  that  a  beneficiary  of 
a  will  procured  by  the  fraud  and  undue 
influence  of  her  relatives,  with  whose 
acts  she  was  chargeable,  acted  in  good 
faith  in  attempting,  as  executrix,  to 
have  the  will  probated,  and  that  she 
should  not  be  allowed  attorneys'  fees  in- 
curred in  a  contest  in  which  the  will 
was  held  invalid. 

In  Rhode  Island,  under  a  statute  pro- 
viding that  an  executor  shall  lodge  th«* 
will  for  probate  and  record,  it  is  his 
duty  to  do  what  is  reasonable  to  estab- 
lish it,  and,  on  an  appeal  by  the  con- 
testants from  a  decree  admitting  the  will 
to  probate,  he  is,  when  acting  in  good 
faith,  entitled  to  his  reasonable  expenses 
in  prosecuting  the  probate,  such  ex- 
penses being  "necessary  expenses  inci- 
dent to  administration,"  for  which  al- 
lowance is  provided  by  statute.  Hazard 
v.  Engs  (1882)  14  R.  L  5.        J.  T.  W. 
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Covenant  ^  restrictive  ^  lines  marked 
on  plat. 

Restrictive  covenants  as  to  building  Hnps 
cannot  be  imposed  upon  lots  by  tracing  and 
marking  such  lines  on  a  recorded  plat,  if 
the  lines  are  not  referred  to  in  the  deeds  of 
<.*onveyance  or  the  acknowledgment  to  the 
plat. 

For  other  cascSf  see  Covenants  and  Condi- 
tions, II.  d,  in  Dig.  1-52  N.  S. 

(July  6,  1916.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  lor  Jackson  Coun- 
ty in  plaintiffs'  favor  in  an  action  brou^t 
to  enjoin  defendants  from  erecting  a  build- 
ing on  a  certain  lot.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cook  &  GoHsett,  Beard  sley  & 
Beardsley,  and  Stuben ranch  &  Hartz, 
for  appellants: 

The  mere  designation  upon  the  plat  of  a 
subdivision  of  land,  or  addition,  whether 
within  or  without  a  city,  of  a  plain  line 
or  lines,  and  writing  on  the  plat  near  or 
along  such  line  or  lines  the  words  ^'building 
line,"  are  too  indefinite  and  indeterminate, 
and  are  not  a  sufficient  expression  of  a  posi- 
tive and  perpetual  restriction  upon  the  use 
of  the  land,  to  be  binding  as  a  restriction  of 
the  ordinary  and  usual  exercise  of  owner- 
ship and  enjoyment  of  land. 

Kitchen  v.  Haw  ley,  160  Mo.  App.  497, 
131  S.  W.  142;  Scharer  v.  Pantler,  127  Mo. 
App.  433,  105  S.  W.  068;  Test  Oil  Co.  v. 
La  Tourctte,  19  ()kla.  214,  91  Pac.  1025; 
McMurtry  v.  Phillips  Invest.  Co.  103  Ky. 
308,  40  L.R.A.  489,  45  S.  W.  96;  Reformed 
Protestant  Dutch  Church  v.  Madison  Ave. 
BldjT.  Co.  214  N.  Y.  268,  L.R.A.1915F,  661, 
108  N.  E.  444;  Van  Duyn  v.  H.  8.  Chase  & 
Co.  149  Iowa,  222,  128  N.  W.  300;  Jones  v. 
Williams,  56  Wash.  688,  106  Pac.  166; 
Johnson  v.  Shelter  Island  Grove  &  Camp 
Meeting  Asso.  122  N.  Y.  330,  25  N.  E.  484. 

The  mere  drawing  of  a  line  or  lines  upon 
a  plat  subdividing  lands,  and  writing  on  or 
near  such  line  or  lines  the  words  ^'building 
line,"  may  be  taken  as  a  suggestion  or 
recommendation  of  a  plan  of  improvement 
by  the  person  so  subdividing  the  land,  and, 
he  being  otherwise  silent  as  to  his  inten- 

Note. —  For  effect  of  lines  or  other  in- 
dications on  recorded  plat,  to  create  an  im- 
plied covenant,  see  annotation  following  this 
case,  post,  458. 
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tion,  it  is  unreasonable  to  suppose  that  he 
ever  intended  the  binding  perpetual  restric- 
tion on  use  and  enjoyment  of  the  land  en- 
forced by  this  decree. 

King  V.  St.  Louis  Union  Trust  Co.  226 
Mo.  351,  126  S.  W.  415;  Duncan  v.  Cen- 
tral Pass.  R.  Co.  85  Ky.  525,  4  S.  W.  228; 
Brown  v.  Wrightman,  6  Cal.  App.  391,  90 
Pac.  467. 

If  a  building  restriction  in  the  nature 
of  a  plan  of  improvement  is  disregarded, 
or  suffered  to  be  disregarded,  to  a  sub- 
stantial extent,  by  the  grantor,  originator 
of  the  same,  or  those  thereafter  claiming 
under  him,  it  is  an«abandonment  of  or  such 
inconsistency  concerning  the  same  that  own- 
ers of  other  lands  are  not  bound  by  such 
restriction. 

Compton-Hill  Improv.  Co.  v.  Towers,  158 
Mo.  282,  59  S.  W.  239,  192  Mo.  379,  91  S. 
W.  104;  Thompson  v.  Langan,  172  Mo.  App. 
64,  154  S.  W.  808;  Hawes  v.  Favor,  161  111. 
440,  43  N.  E.  1076;  Duncan  v.  Central  Pass. 
R.  Co.  and  Brown  v.  Wrightman,  supra. 

The  act  of  plaintiffs  in  specifically  pro- 
viding in  the  deed  made  at  their  instance  u 
different  restriction  as  to  this  "buildinj 
line"  than  the  one  now  contended  for  is 
conclusive  against  the  decree  in  this  case. 

Compton-Hill  Improv.  Co.  v.  Towers, 
supra;  Scharer  v.  Pantler,  127  Mo.  App. 
433,  106  S.  W.  668;  2  High,  Inj,  4th  ed. 
§  1159;  Ogontz  Land  &  Improv.  Co.  v. 
Johnson,  168  Pa.  178,  31  Atl.  1008;  Bag- 
nail  V.  Davies,  140  Mass.  76,  2  N.  E.  786: 
Sanborn  v.  Rice,  129  Mass.  387;  Linzee  v. 
Mixer,  101  Mass.  612;  Atty.  Gen.  v.  Algon- 
quin Club,  153  Mass.  447,  11  L.R.A.  500,  27 
N.  E.  2;  Reardon  v.  Murphy,  163  Mass. 
501,  40  N.  E.  854. 

Messrs.  Smart  ft  Strother,  Fyke  & 
Snifter,  and  £.  E.  Steele,  for  respondents : 

The  deeds  under  which  defendants  Sidler 
claim  title  to  their  land  describe  it  by  lot 
and  block  number  on  the  plat  of  McKinney 
Heights.  The  plat  itself,  therefore,  with 
all  its  notes,  lines,  descriptions,  and  land- 
marks, is  as  much  a  part  of  such  deeds  as 
if  it  had  been  set  out  in  the  face  of  the 
deeds  themselves. 

Wliitehead  v.  Ragan,  106  Mo.  231,  17  S. 
W.  307;  St.  Louis  v.  Missouri  P.  R.  Co.  114 
Mo.  13,  21  S.  W.  202;  Campbell  v.  Wood, 
116  Mo.  196,  22  8.  W.  796;  Whitehead  v. 
Atchison,  136  Mo.  486,  37  S.  W.  928; 
Caruthersville  v.  Huffman,  262  Mo.  367, 
171  S.  W.  323;  Lindsay  v.  Smith,  178  Mo. 
App.  189,  166  S.  W.  820;  Simpson  v.  Mik- 
kelsen,  196  111.  675,  63  N.  E.  1036;  Smith 
V.  Young,  160  HI.  163,  43  N.  E.  486. 

The  "building  line"  marked  as  such  on 
the  plat  of  McKinney  Heights,  with  its 
distance  from  the  adjacent  streets  plainly 
indicated  in  feet  in  the  same  manner  as  all 


456 


MISSOURI  SUPREME  COURT. 


other  distances  shown  on  the  plat,  is  per- 
fectly plain  and  unambiguous  in  meaning, 
and  is  a  restriction  upon  the  manner  of  use 
and  improvement  of  tlie  lots  shown  on  the 
plat. 

Simpson  ▼.  Mikkelsen,  106  111.  575,  63 
N.  E.  1036 ;  King  v.  St.  Louis  Union  Trust 
Co.  226  Mo.  351,  126  S.  W.  415  ^  Yeomans 
V.  Herrick,  178  Mo.  App.  274,  165  S.  W. 
1112;  Tallmadge  v.  East  River  Bank,  26 
N.  Y.  105. 

The  restriction,  although  unlimited  as  to 
time,  does  not  create  a  perpetuity,  but,  on 
the  contrary,  is  a  valid  restriction  which 
equity  will  enforce  at  4he  suit  of  any  party 
entitled  to  the  benefit  of  it. 

Stevens   v.   Annex   Realty    Co.    173    Mo. 

611,  73  S.  W.  505;  Noel  v.  Hill,  168  Mo. 
App.  426,  138  S.  W.  364;  Tobey  v.  Moore, 
130  Mass.  448. 

There  was  no  abandonment  of  the  restric- 
tion and  no  acquiescence  by  plaintiffs  in 
its  violation  and  no  waiver  of  their  right 
to  insist  upon  its  observance  by  defendants 
Sidler  and  no  laches  in  asserting  such  right. 

Fete  V.  Foerstel,  159  Mo.  App.  75,  139  S. 
W.  820;  Compton  Hill  Improv.  Co.  v. 
Strauch,  162  Mo.  App.  76,  141  S.  W.  1159; 
Spahr  V.  Cape,  143  Mo.  App.  114,  122  S.  W. 
397;  St.  Louis  Safe  Deposit  &  Sav.  Bank 
V.  Kennctt,  101  Mo.  App.  370,  74  S.  W. 
474;    Morrow  v.  Hasselman,   69  N.  J.  Eq. 

612,  61  AtL  369;  Payson  v.  Burnham,  141 
Mass.  547,  6  N.  E.  708;  O'Gallagher  v. 
Lockhart,  263  111.  489,  52  L.R.A.(N.S.) 
1044,  lOS  N.  E.  295. 

Defendants  Sidler  having  erected  their 
building  in  violation  of  the  building  line, 
pending  the  suit,  the  mandatory  injunction 
requiring  the  removal  of  such  part  of  it  as 
violated  the  restriction  was  proper. 

^leriwether  v.  Joy,  85  Mo.  App.  634; 
Fete  v.  Foerstel,  supra. 

Walker,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  suit  in  equity  brought  in  the 
circuit  court  of  Jackson  county  at  Kansas 
City  to  enjoin  defendants  from  erecting  a 
building  on  a  lot  in  McKinney  Heights  in 
said  city. 

A  restraining  order  was  granted  and 
later  dissolved.  After  its  dissolution  and 
before  the  trial,  defendants  erected  a  build- 
ing on  said  lot.  In  September,  1912,  a  trial 
was  had  resulting  in  a  judgment  for  plain- 
tiffs, requiring  defendants,  within  ninety 
days  thereafter,  to  remove  so  much  of  said 
building  as  projected  over  the  building  line 
on  the  lot,  and  restraining  defendants  from 
erecting  or  maintaining  a  building  on  the 
lot  nearer  the  adjacent  streets  than  20 
feet  in  one  instance  and  15  feet  in  the 
other, — the  lot  being  on  a  corner.  Jurisdic- 
L.R.A.19nA. 


tion  to  make  further  orders  was  retained  to 
enforce  compliance  with  the  judgment  then 
rendered.  From  this  judgment  the  defend- 
ants have  appealed. 

In  June,  1886,  Marshall  P.  Wright  owned 
a  tract  of  land  of  31  acres  adjacent  to  the 
corporate  limits  of  Kansas  City.  He  laid 
it  out  in  lots  and  blocks  and  streets  and 
alleys,  dedicating  the  latter  to  public  use, 
acknowledged  the  plat  and  recorded  the 
same,  as  required  by  the  statute,  designat- 
ing the  addition  as  "McKinney  Heights." 
In  1897  it  was  made  a  part  of  Kansas 
City. 

Across  the  lots  and  blocks  on  this  plat, 
20  feet  from  the  street  lines  and  parallel 
thereto, — except  along  St.  John  avenue, 
where  the  distance  is  15  feet, — checked  or 
broken  lines  were  drawn,  designated  as 
"building  lines."  Defendants'  lot,  described 
as  "lot  14  of  block  4,  McKinney  Heights," 
against  which  this  particular  proceeding  is 
directed,  is  situated  on  the  northwest  cor- 
ner of  Jackson  and  St.  John  avenues,  the 
former  running  north  and  south,  and  the 
latter  east  and  west.  The  lot  has  a  front- 
age of  50  feet  on  St.  John  avenue. 

Plaintiffs'  lots  are  in  the  same  block  as 
that  of  defendants,  also  fronting  on  St. 
John  avenue.  Plaintiffs  contend  that  the 
lines  on  this  plat  marked  "building  lines'' 
are  restrictions  upon  all  persons  erecting 
buildings  upon  any  of  these  lots,  and  that 
the  action  of  the  defendants  in  violating 
same  is  to  plaintiffs'  damage  and  injury  in 
that  it  tends  to  depreciate  the  value  of  liieir 
property  and  interferes  with  the  uniformity 
of  the  location  of  buildings  on  said  tract 
or  addition,  which  was  intended,  and  is 
principally  used,  for  residential  purposes. 

Defendants,  in  opposition  to  this  plea, 
contend  that  at  the  time  this  plat  was 
made  and  recorded  the  land  platted  was 
outside  of  the  corporate  limits  of  Kansas 
City,  and  the  building  lines  marked  there- 
on were  in  no  wise  mentioned  except  by 
marking  them  on  the  plat;  that  neither 
the  acknowledgment  to  the  plat  nor  any  deed 
conveying  the  lots  therein  designated  has 
any  reference  to  same,  and  that  these  lines 
constitute  merely  a  suggestion  to  owners  of 
property  in  said  addition,  and  have  no  bind- 
ing force  or  effect  as  a  restriction;  that 
they  acquired  possession  of  the  lot  against 
which  this  proceeding  is  directed  without 
any  knowledge  of  the  pretended  claims  or 
demands  of  plaintiffs  that  there  was  a  build- 
ing line  restriction  on  the  property,  and 
that  they  purchased  the  same  believing  it 
to  be  unrestricted  and  unencumbered  in  any 
manner;  that  the  enforcement  of  the  re- 
striction would  constitute  a  taking  of  their 
property  without  due  process  of  law.  The 
reply    admitted    that    McKinney    Heights, 
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when  plattedi  was  not  Iq  the  corporate  lim- 
ita  of  any  city  or  town,  and  that  the  de- 
fendants' title  was  through  mesne  convey- 
ances under  Wright,  who  platted  the 
property,  but  denied  all  the  other  allega- 
tions in  the  answer. 

In  July,  1886,  soon  after  recording  the 
plat,  Marshall  P.  Wright  and  wife  conveyed 
the  entire  addition  to  W^illiam  McKinney, 
describing  it  as  follows:  "All  lots  in  Mc- 
Kinney Heights,  being  originally  the  L.  P. 
Browne  tract,  consisting  of  31  acres  in  the 
east  end  of  the  south  half  of  the  northeast 
quarter  of  section  34,  township  50,  range 
33,  Jackson  county,  Missouri;  the  plat  of 
said  McKinney  Heights  being  recorded  in 
Book  B,  page  — ,  June  17,  1886,  to  which 
further   reference   is   hereby  made/' 

January  20,  1887,  William  McKinney  and 
wife  conveved  the  addition  to  Tliomas  A. 
Harris,  describing  it  as  follows:  "All  of 
McKinney  Heights  (except  certain  blocks 
therein  named),  as  the  same  is  marked  and 
designated  on  plat  5  in  the  office  of  the  re- 
corder of  deeds  for  the  county  of  Jackson, 
state  of  Missouri." 

January  28,  1887,  Thomas  A.  Harris  and 
wife  conveyed  the  addition  to  Calvert  R. 
Hunt,  describing  it  as  follows:  "All  of  Mc- 
Kinney Heights,  an  addition  to  the  city  of 
Kansas,  as  the  same  is  marked  and  desig- 
nated on  the  plat  filed  in  the  office  of  the 
recorder  of  deeds  for  the  county  of  Jackson, 
state  of  Missouri  (except  certain  lots  there- 
in named)." 

At  different  times  subsequent  to  the 
conveyance  to  Hunt,  deeds  were  made  to 
different  persons  to  lots  in  this  addition. 

McKinney  Heiglits  was  a  residence  dis- 
trict before  tlie  erection  of  the  building  by 
defendants,  and  at  the  time  of  the  trial 
there  were  ninety-five  buildings  on  the  ad- 
dition, including  that  of  defendants,  eighty- 
two  of  which  conformed  to  the  buildinir 
lines;  the  remaining  thirteen  having  been 
built  in  disregard  of  same.  There  was 
testimony  in  detail  as  to  the  conditions  un- 
der which  the  different  buildings  were  erect- 
ed so  far  as  concerned  the  builders'  knowl- 
edge and  observance  of  the  building  lines, 
tending  to  sliow,  in  the  majority  of  cases, 
that  w^hen  notified  of  tlie  restriction  parties 
complied  with  same.  It  was  also  shown 
that  plaintiffs  in  no  case  expressly  acqui- 
esced in  any  violations  of  the  restriction, 
but  when  notified  protested  against  same. 

A  covenant  as  to  the  restricted  use  of 
the  property  in  question  is  necessary  to 
sustain  the  plaintiffs'  contention;  the  crea- 
tion of  such  a  covenant  may  be  by  express 
words,  or  by  reasonable  implication  from 
words  employed  clearly  indicative  of  such 
a  purpose. 
L  n.A.191 7A. 


The  owner,  Wright,  who  subdivided  the 
property  and  recorded  a  plat  of  same,  may 
have  had  such  a  purpose  in  contemplation 
in  designating  certain  lines  on  the  plat  as 
building  lines;  but  this  purpose  was  never 
consiunmated.  Aside  from  the  absence  from 
the  plat  of  any  other  reference  to  this  pro- 
posed restriction,  there  is  nothing  in  the 
conveyance  made  by  him  of  the  entire  tract 
to  indicate  such  a  purpose.  It  is  true  the 
description  of  the  property  contains  a  ref- 
erence to  same  as  subdivided,  adding,  as 
regards  the  plat,  "to  which  further  refer- 
ence is  hereby  made.''  The  two  subsequent 
transfers  of  the  entire  addition  are  no  more 
definite,  and  the  later  transfers  of  particu- 
lar lots,  except  in  one  instance,  bear  no 
reference  to  any  restricted  use.  The  except- 
ed instance  referred  to  is  not  determinative 
of  the  matter  at  issue;  it  is  simply  a  recog- 
nition in  one  of  the  transfers  of  a  single  lot 
of  the  existence  of  a  restriction.  At  best, 
the  references  in  these  deeds  to  the  plat 
are  matters  of  description,  and,  if  otherwise 
intended,  at  least  some  definite  indication 
of  the  grantor's  purpose  should  appear, 
especially  in  the  conveyance  made  by 
Wright  in  the  first  transfer  of  the  entire 
property  after  its  subdivision. 

As  a  general  proposition  a  plat  of  land 
shown  to  be  cprrect  and  properly  recorded 
becomes  a  part  of  subsequent  deeds  to  same. 
Lindsay  v.  Smith,  178  Mo.  App.  loc.  cit. 
193,  166  S.  W.  820.  This  ruling,  however, 
has  reference,  unless  there  are  other  limi- 
tations, to  the  location  or  description  of 
the  property  (Ferguson  v.  Dent,  8  Mo.  667; 
Dryden  v.  Holmes,  9  Mo.  135),  and  so  far 
as  our  investigation  has  led  us,  a  mere 
designated  line  drawn  upon  a  map  or  plat 
of  property,  without  more,  will  not  suffice  to 
create  a  covenant. 

It  has  often  been  held  that  in  construing 
plats  "effect  must  be  given  to  the  plain 
meaning  and  intent  they  exhibit  by  their 
outlines  as  well  as  by  their  words,"  as  in 
Caruthersville  v.  Huffman,  262  Mo.  loc.  cit. 
376,  171  S.  W.  323;  Whitehead  v.  Atchison, 
136  Mo.  loc.  cit.  495,  37  S.  W.  928;  and 
St.  Louis  V.  Missouri  P.  R.  Co.  114  Mo.  loc. 
cit.  22,  21  S.  W.  202.  These  cases  and 
others  of  like  character  in  the  application 
of  the  rule  have  reference  to  the  subdivision 
of  property  into  lots  and  blocks  and  streets 
and  alleys,  in  which  the  subdivision  becomes 
fixed  upon  the  filing  of  the  plat  in  the  re- 
corder's office,  the  block  and  k>t  lines  being 
designated  as  a  measure  of  convenience  and 
necessity,  and  the  street  and  alley  lines  as 
defining  portions  of  the  tract  dedicated  by 
the  owner  to  the  public.  Rev.  Stat.  1009, 
§§  10290  et  seq.  These  are  essentials  of 
every  plat;  they  exist  as  a  necessary  part 
of  it,  and  no  transfer  can  be  made  of  the 
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property  therein  without  express  reference 
to  such  subdivisions. 

A  covenant,  however,  is  not  a  necessary 
part  of  a  plat,  but  is  dependent  for  its  cre- 
ation on  the  will  of  the  owner  of  the  proper- 
ty subdivided.  That  will  cannot,  by  reason 
of  the  very  nature  of  a  covenant,  be  declared 
by  a  designated  line  and  nothing  more.  It 
must  be  expressed  in  words,  either  definitely 
defining  the  covenant  or  making  apt  refer- 
ence to  the  designated  line,  thus  giving  for- 
mal expression  to  the  covenantor's  purpose. 
13  Cyc.  713,  and  notes. 

This  conclusion  is  sustained  by  an  almost 
unbroken  line  of  cases,  if  not  by  express  rul- 
ings, by  the  facts  themselves  showing  on 
the  face  of  the  instruments  affecting  the 
property,  eitlier  in  express  words  or  by 
clear  implication,  a  purpose  to  create  a  re- 
striction. King  v.  St.  Louis  Union  Trust 
Co.  226  Mo.  loc.  cit.  307,  126  S.  W.  415; 
Scharer  v.  Pantler,  127  Mo.  App.  433,  105 
S.  W.  668;  Hisey  v.  Eastminster  Presby. 
Church,  130  Mo.  App.  666,  109  S.  W.  60; 
Kitchen  v.  Hawley,  160  Mo.  App.  497,  131 
S.  W.  142;  Miller  v.  Klein,  177  Mo.  App. 
657,  160  S.  W.  662;  Bolin  v.  Tyrol  Invest. 
Co.  178  Mo.  App.  1,  160  S.  W.  588,  164 
S.  W.  259. 

An  exception  to  this  rule  is  found  in 
Simpson  v.  Mikkelsen,  196  111.  576,  63  N.  E. 
1036,  which  we  decline  to  follow  in  the 
presence,  especially  in  our  own  jurisdiction, 
of  a  strong  current  of  authority  to  the 
contrary.  The  reason  for  the  ruling  of  the 
majority  is  evident.  A  restrictive  covenant 
lessens  the  fee  and  is  not  favored  in  law. 
It  should  therefore  be  made  manifest  in  no 
uncertain  manner,  and  not  be  left  entirely 
to  implication,  as  in  this  case.  It  has  been 
expressly  ruled  elsewhere,  and  is  in  accord 
with  our  reasoning,  that  a  covenant  not  to 
use  property  except  in  a  certain  way  will 
not  be  inferred  from  the  absence  of  words 
of  restriction.  Madore's  Appeal,  129  Pa. 
15,  17  Atl.  804. 

In  the  presence  of  the  concrete  facts,  in 
the  instant  case,  these  general  deductions 
are  authorized:  That  to  create  the  limita- 
tion on  the  fee  herein  contended  for,  a  cove- 
nant must  have  been  created;  and  it  is  not 
material  whether  it  be  termed  an  equitable 
easement,  as  in  King  v.  St.  Louis  Union 
Trust  Co.  supra,  or  a  servitude  or  a  restric- 
tive covenant.  If  express,  it  must  be  in 
writing;  i.  e.,  declared  in  so  many  words 
(Fuhr  V.  Dean,  26  Mo.  loc.  cit.  119,  69  Am. 
Dec.  484,  6  Mor.  Min.  Rep.  216;   Petty  ▼. 


Church  of  Christ,  70  Ind.  loc.  oit.  297) ;  if 
implied  (and  here  also  note  the  necessity 
of  the  use  of  words  by  the  covenantor),  the 
implication  from  the  words  used  must  be 
such  as  will  clearly  authorize  the  inference 
or  imputation  in  law  of  the  creation  of  the 
covenant.  The  only  exception  to  this  rule 
is  in  the  case  of  implied  covenants,  classi- 
fied as  covenants  in  law,  or  those  which  the 
law  implies  or  intends  from  the  nature  of 
the  transaction,  although  not  given  form  in 
words  in  the  instrument  containing  them. 
Thus,  in  conveyances  in  fee  containing  the 
words,  ''grant,  bargain,  and  sell,"  a  cove- 
nant of  warranty  is  implied.  Stoepler  v. 
Silberberg,  220  Mo.  258,  119  S.  W.  418; 
Waldermeyer  v.  Loebig,  222  Mo.  540,  121 
S.  W.  75.  Express  recognition  of  this  rule 
is  given  by  our  statute  (Rev.  Stat.  1909, 
§  2793) ;  but  it  existed  at  common  law 
(Co.  Lit.  384b;  Rawle,  (]k)venant8,  5) ;  the 
statute,  and  others  of  like  nature,  being 
merely  declaratory  of  same  (2  Reeves, 
History  of  English  Law,  54) ;  and  in  a  lease 
the  term  "demise"  is  held  to  import  a  cove- 
nant on  the  part  of  the  lessor  of  right  and 
title  to  make  the  lease,  and  for  quiet  enjoy- 
ment (Crouch  V.  Fowle,  9  N.  H.  219,  32 
Abl  Dec.  350). 

But  no  such  rule  exists  in  regard  to  cove- 
nants carrying  a  restriction.  These,  for  the 
reasons  stated,  must  be  defined.  This  has 
not  been  done;  and  while  the  tendency  of 
the  courts  is  to  disregard  restrictive  cove- 
nants, we  would  be  inclined  to  sustain  the 
plaintiflfs'  contention  if  the  facts  showed 
that  by  so  doing  the  intent  of  the  original 
grantor  would  thereby  be  effected.  But  we 
do  not  so  interpret  the  evidence.  We  there- 
fore decline,  on  the  proof  alone  of  a  desig- 
nated line  appearing  on  the  plat,  to  read 
into  the  conveyances  of  the  property  sub- 
divided an  express  restriction,  tiie  effect  of 
which  would  be  to  limit  the  use  of  and  lessen 
the  tenure  by  which  the  owners  hold  these 
lots. 

From  the  foregoing  it  follows  that  the 
judgment  below  should  be  reversed  and  the 
case  remanded,  with  directions  to  the  trial 
court  to  dismiss  plaintiffs'  action,  and  to 
enter  judgment  for  the  defendants;  and  it 
is  BO  ordered. 

All  concur. 

Petition  for  rehearing  and  motion  to 
transfer  to  court  in  banc  overruled,  July 
18,  1916. 


Annotation — ^Effect  of  lines  or  odier  indications  on  recorded  plat,  to  are* 

ate  an  implied  covenant 

As  to  oral  or  implied  building  restric-   or,  see  note  to  Sprague  v.  Kimball,  45 

tions  as  to  parcels  retained  by  the  grant- 1  L.R.A.(N.S.)  962. 
L.R.A.1917A.  ^         ©  V         / 
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As  to  effect  of  conveyance  by  refer- 
ence to  a  plat,  to  estop  the  grantor  or 
those  claiming  under  him  to  deny  the 
existence  of  a  street  laid  down  thereon, 
see  note  to  Talbert  v.  Mason,  14  L.R.A. 
(N.S.)  878. 

As  to  effect  of  conveyance  of  lots  laid 
down  on  plats,  to  prevent  a  change  in 
the  use  or  form  of  the  property,  see 
note  to  Herold  v.  Columbia  Invest.  & 
Real  Estate  Co.  14  L.R.A.(N.S.)   1067. 

ZiiiTN  V.  SiDLER,  ante,  455,  finds  support 
in  McCloskey  v.  Kirk  (1914)  243  Pa. 
319,  90  Atl.  73,  which  held  that  no  build- 
ing  restriction  was  imposed  by  a  dotted 
line  on  the  recorded  plan  along  which 
was  written  "15-foot  building  line," 
where  the  deeds  made  no  reference  to 
any  building  restriction  or  building  line, 
but  merely  referred  to  the  plan  by  de- 
scribing the  lots  by  number  as  recorded 
in  the  plan. 

In  Bridgewater  v.  Ocean  City  R.  Co. 
(1901)  62  N.  J.  Eq.  276,  49  Atl.  801,  af- 
firmed without  opinion  in  (1902)  63  N. 
J.  Eq.  798,  52  Atl.  1130,  it  was  held  that 
a  conveyance  of  lots  according  to  a  gen- 
eral scheme  of  land  improvement  an- 
nounced to  invite  purchasers  and  shown 
on  the  recorded  map,  specifically  desig- 
nating part  of  the  land  as  a  camp 
ground  and  park  and  showing  the  re- 
maining strip  between  the  bay  and  the 
ocean  as  being  open,  and  not  divided 
into  lots,  created  an  implied  covenant 
that  that  land  should  not  be  devoted  to 
any  other  purpose,  and  that  a  grantee 
of  a  part  of  the  open  space  should  be 
restrained  from  erecting  a  passenger  sta- 
tion thereon  at  the  suit  of  purchasers  of 
the  lots.  The  court  said  that  the  im- 
plied covenant  arose  for  the  benefit  of 
all  the  lots  without  regard  to  their  lo- 
cality in  relation  to  the  tract  impliedly 
agreed  to  be  kept  as  an  open  space.  To 
the  same  effect  are  Lennig  v.  Ocean  City 
Asso.  (1886)  41  N.  J.  Eq.  606,  56  Am. 
Rep.  16,  7  Atl.  491;  Freeman  v.  Island 
Heights  Hotel  &  Improv.  Co.  (1909)  75 
N.  J.  Eq.  491,  72  Atl.  974,  decree  modi- 
fied in  (1910)  77  N.  J.  Eq.  572,  78  Atl. 
154. 

In  Rowan  v.  Portland  (1848)  8  B. 
Mon.  (Ky.)  232,  it  was  held  that  the  sale 
of  lots  according  to  a  plat  showing  open 
squares  extending  to  a  water  front,  os- 
tensibly for  the  benefit  of  the  public, 
created  Tin  implied  covenant  that  the 
land  should  not  be  devoted  to  any  other 
purpose. 

In  Canton  Co.  v.  Baltimore  (1907)  106 

Md.   69,  11  L.R.A.(N.S.)    129,  66  Atl. 

679,  67  Atl.  274,  it  was  held  that   in 

order  to  raise  an  implied  covenant  on 
L.R.A.19nA. 


the  part  of  a  grantor  of  land  by  deed 
referring  to  a  plat  for  description,  that 
an  open  square  on  the  plat  shall  remain 
a  public  park,  it  must  be  clearly  shown 
that  the  plat  referred  to  had  the  square 
designated  upon  it  as  a  public  park. 
In  this  case  there  was  a  mere  reference 
in  the  deeds  to  an  unpublished,  unre- 
corded plat,  on  which  a  park  or  public 
square  was  shown  as  part  of  the  tract 
on  which  the  property  was  located,  and 
it  was  held  that  this  did  not  constitute 
a  dedication  of  the  square  to  public  use 
where  none  of  the  laud  sold  was  bound- 
ed on  the  park,  but  was  separated  there- 
from by  streets;  that  it  was  at  most  a 
tender  of  dedication  of  land  as  a  pub- 
lic park,  and  that  such  tender  of  dedica- 
tion was  defeated  by  adverse  possession 
of  the  land  by  inclosures  for  the  statu- 
tory period  before  any  attempt  was  made 
to  accept  the  dedication. 

But  in  Light  v.  Goddard  (1865)  11 
Allen  (Mass.)  5,  it  was  held  that  there 
was  no  implied  covenant  from  the  sale 
of  lots  described  as  being  marked  on  a 
plan,  that  any  of  the  land  on  the  op> 
posite  side  of  the  street  marked  on  the 
plan  as  "ornamental  grounds"  and  "play- 
grounds" should  continue  to  be  used 
for  such  purposes,  although  the  grantor 
owned  the  same.  The  court  said :  "The 
plaintiff  claims  under  a  deed  which  de- 
scribes the  lots  conveyed  as  laid  down 
on  a  plan  to  which  reference  is  made. 
Upon  inspection  of  this  plan,  it  appears 
that  these  lots  are  carved  out  of  a  large 
tract  of  land,  the  whole  of  which  is  di- 
vided into  numea-ous  lots  or  parcels,  and 
is  fully  laid  down  on  said  plan.  It  also 
appears  that  certain  other  land,  which 
at  the  time  of  the  grant  in  question  also 
belonged  to  the  grantors,  and  which  is 
not  immediately  adjacent  to  the  lots  con- 
veyed, but  is  separated  therefrom  by  a 
contemplated  street  which  forms  one  of 
the  boundary  lines  of  the  lots  conveyed, 
is  designated  on  the  plan  as  'ornamental 
grounds'  and  as  'playground.'  The  con- 
tention of  the  plaintiff  is  that  such  des- 
ignation on  the  plan  referred  to  in  the 
deed  of  lands  lying  in  the  vicinity  of, 
but  not  adjacent  to,  the  land  granted, 
amounts  to  a  covenant  that  those 
grounds  shall  forever  continue  to  be  ap- 
propriated and  used  for  the  uses  and 
purposes  so  designated.  We  are  by  no 
means  prepared  to  adopt  as  a  sound  rule 
of  exposition  the  general  proposition  on 
which  the  argument  for  the  plaintiff 
rests.  We  do  not  think  that  a  mere  ref- 
erence to  a  plan  in  the  descriptive  part 
of  a  deed  carries  with  it  by  necessary 
implication  an  agreement  or  stipulation 
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that  the  condition  of  land  not  adjacent 
to,  but  lying  in  the  vicinity  of,  that 
granted,  as  shown  on  the  plan,  or  the 
use  to  which  it  is  represented  on  the 
plan  to  be  appropriated,  shall  forever 
continue  the  same  so  far  as  it  may  be 
indirectly  beneficial  to  the  land  included 
iff  the  deed,  and  was  within  the  power 
or  control  of  the  grantor  at  the  time  of 
the  grant." 

No  covenant  is  implied  from  the  sale 
of  lots  by  reference  to  a  recorded  map, 
that  the  remaining  land  shall  not  be  sold 
in  lots  smaller  in  area  than  that  shown 
on  the  map.  Harold  v.  Columbia  Invest. 
&  Real  Estate  Co.  (1907)  72  N.  J.  Eq. 
857,  14  L.R.A,(N.S.)  1067,  129  Am.  St. 
Rep.  718,  67  At  I.  607,  16  Ann.  Cas.  580. 

Of  interest  in  this  connection  is  Pierce 
V.  Roberts  (1888)  57  Conn.  31,  17  AtL 
275,  which  held  that  one  who  sold  lots 
as  designated  on  a  map  referred  to  in 
the  deeds,  which  showed  a  plot  of  ground 
in  the  center  marked  *'park,"  was  es- 
topped from  appropriatinj^  the  park  to 
any  other  purpose.  It  appeared  that  the 
map  was  shown  to  the  jnirchasers  and 
afterward  recorded.  The  court  said: 
**The  defendants  contend  that,  notwith- 
standing the  defendant  Wooding  had 
knowledge  of  the  ao^reement  between  the 
other  defendants  and  the  plaintiffs,  yet 
he  took  a  good  title  under  his  deed,  be- 
cause he  had  a  right  to  assume  that  the 
plaintiffs  had  no  other  title  than  their 
deeds  gave  them,  and  by  those  deeds  no 


right  or  title  whatever  to  the  park  was 
conveyed,  and  that  the  plaintiffs'  rights 
under  their  deeds  did  not  extend  beyond 
the  roadway  which  separated  their  re- 
spective lots  from  the  piece  on  the  other 
side  designated  as  a  'park;'  and  upon 
this  foundation  the  defendants  objected 
to  all  parol  evidence  of  representations 
made  by  the  defendants  to  the  plaintiffs 
to  induce  the  purchase  of  the  lots,  in- 
voking in  this  connection  the  legal  prin- 
ciple that,  when  an  agreement  is  reduced 
to  writing,  all  previous  negotiations  rest- 
ing in  parol  are  resolved  into  and  extin- 
guished by  the  writing.  They  also 
claimed  that  the  agreement  and  declar- 
ations of  the  defendants  relative  to  the 
reservation  of  the  land  in  question  for 
a  park  were  improperly  received  to  show 
a  dedication  of  the  land  for  a  park,  be- 
cause the  complaint  did  not  allege  a 
dedication.  This  summarizes  the  princi- 
pal questions  which  the  appeal  brings 
I  before  this  court  for  review.  We  think 
every  position  here  taken,  and  the  argu- 
ment in  its  support,  wholly  untenable, 
being  either  unsound  in  principle  or  er- 
roneous in  application.  In  the  first 
place,  the  word  'park'  on  the  map  can- 
not be  eliminated  from  the  deeds,  but  is, 
on  the  contrary,  an  inseparable  part  of 
those  deeds,  and  thereby  the  grantors 
are  estopped  from  appropriating  the  land 
in  question  to  a  use  inconsistent  with 
such  designation."  A.  L.  R. 
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INTER-SOUTHERN     LIFE     INSURANCE 
COMPANY,  Appt., 

V. 

CITY  OF  LOUISVILLE  et  al. 

(149  Ky.   516,  149   S.  W.  875.) 

Tax  —  situs  off  corporation  ^  charter 
designation. 

A  corporation  actually  located  in  one  city 
cannot  transfer  its  situR  for  taxation  to 
another  place  by  designating  such  place  as 
its  home  office  in  its  articles  of  incorpora- 
tion. 
For  other  cases,  see  TdxeSt  II,  in  Dig.  1-52 

y.  8. 

( September  27,  1912.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Chancery  Branch,  Second  IMvision 

Note.  —  For  designation  of  home  office  by 
corporation  as  fixing  situs  for  purposes  of 
taxation,  see  annotation  following  this  case, 
post,  469. 
L.R.A.1917A. 


of  the  Circuit  Court  for  Jefferson  County 
in  defendants'  favor  in  an  action  brought 
to  enjoin  them  from  collecting  city  taxes 
on  intangible  personal  property,  assessed 
against  plaintiff.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bennett  M.  Youngr  and  M.  W. 
Ripy.  for  appellant: 

Plaintiff  having  in  its  charter  designated 
Prospect  as  the  place  where  its  principal 
office  is  located,  this  provision  of  the  charter 
is  binding  upon  the  corporation,  and,  it 
being  bound  and  concluded  thereby,  the 
designation  must  be  held  of  equal  force 
and  effect  as  to  and  against  all  others  deal- 
ing with  it. 

Covington  v.  Standard  Oil  Co.  137  Ky. 
837,  127  S.  W.  480;  Com.  v.  Southern  Pacific 
Co.  134  Ky.  417,  120  S.  W.  311,  20  Ann 
Cas.  965;  Langdon-Creasy  Co.  v.  Owensboro 
Common  School  Dist.  116  Ky.  662,  76  S. 
W.  381;  Western  Transp.  Co.  v.  Scheu,  19 
N.  Y.  408;  Union  S.  B.  Co.  v.  Buffalo,  82 
N.  Y.  361;  Oswego  Starch  Factory  v.  Dol- 
loway,  21  N.  Y.  449;   Pelton  v.  Northern 
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iifaiisp.  Go.  37  Ohio  St.  450;  37  Cyc.  959; 
£/  Am.  &  Eng.  Enc.  Law,  926. 

Messrs.  Joseph  S.  Lawton  and  Clay* 
ton  B.  Blakey,  for  appellees: 

The  statement  in  the  articles  of  incorpora- 
tion of  a  domestic  corporation  as  to  the 
location  of  the  principal  office  or  place  of 
business  is  not  conclusive  on  the  govern- 
ment for  the  purpose  of  taxation.  The 
court  can  inquire  into  the  facts  and  find 
out  where  its  principal  office  or  place  of 
business  is  actually  located  in  this  state. 

2  Cook,  Corp.  6th  ed.  §  572,  p.  1561; 
Clark  &  M.  Priv.  Corp.  §  293(a),  p.  768; 
Detroit  Transp.  Co.  v.  Board  of  Assessors, 
91  Mich.  382,  51  N.  W.  978;  Teagan  Transp. 
Co.  V.  Board  of  Assessors,  139  Mich.  1,  69 
L.R.A.  431,  111  Am.  St.  Rep.  391,  102  N. 
W.  273;  Detroit,  Y.  A.  A.  &  J.  R.  Co.  v. 
Detroit,  141  Mich.  5,  104  N.  W.  327 ;  Ports- 
mouth Twp.  V.  Cranage  S.  S.  Co.  148  Mich. 
230,  118  Am.  St.  Rep.  678,  111  N.  W.  749; 
Milwaukee  S.  S.  Co.  ▼.  Milwaukee,  83  Wis. 
690,  18  L.R.A.  353,  53  N.  W.  839;  Wood- 
sum  S.  B.  Co.  V.  Sunapee,  74  N.  H.  495,  69 
Atl.  577;  Kennett  v.  Woodworth  Mason  Co. 
68  N.  H.  432,  39  Atl.  585;  Georgia  F.  Ins. 
Co.  V.  Cedartown,  134  Ga.  87,  67  S.  E.  410, 
39  Ami.  Gas.  954;  Eel  River  R.  Co.  v.  State, 
165  Ind.  433,  67  N.  E.  388. 

Appellant  has  failed  to  show  that  the 
property  assessed  by  the  city  has  no  actual 
situs  in  the  city  for  the  purpose  of  tax- 
ation. 

Com.  V.  West  India  Oil  Ref.  Co.  138  Ky. 
828,  36  L.R.A.(N.S.)  295,  129  S.  W.  301; 
Com.  V.  R.  G.  Dun  &  Co.  126  Ky.  108, 
10  L.R.A.(N.S.)  920,  102  S.  W.  859;  Big- 
gins V.  Com.  126  Ky.  211,  108  S.  W.  306; 
Com.  V.  Kentucky  Distilleries  &  Warehouse 
Co.  143  Ky.  314,  136  S.  W.  1032;  Metro- 
polilan  L.  Ins.  Co.  v.  New  Orleans,  205  U. 
S.  395,  51  L.  ed.  853,  27  Sup.  Ct.  Rep.  499 ; 
Bristol  v.  Washington  County,  177  U.  S. 
133,  44  L.  ed.  701,  20  Sup.  Ct.  Rep.  585; 
New  Orleans  v.  Stempel,  175  U.  S.  309,  44 
L.  cd.  174,  20  Sup.  Ct.  Rep.  110;  Louisville 
&  J.  Ferry  Co.  v.  Kentucky,  188  U.  8.  885, 
47  L.  ed.  513,  23  Sup.  Ct.  Rep.  463;  State 
Assessors  v.  Comptoir  Nat.  d'Escompte,  191 
U.  S.  388,  48  L.  ed.  232,  24  Sup.  Ct.  Rep. 
109. 

\l^inn,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant,  the  Inter-Southern  Life 
Insurance  Company,  brought  this  action 
below  to  enjoin  the  city  of  Ix>uisville  and 
its  tax  collector  from  collecting  taxes, 
based  upon  an  assessment  as  of  September, 
1910,  upon  some  $128,000  of  personal  prop- 
erty belonging  to  the  company.  The  com- 
pany, imder  its  original  articles  of  incorpo- 
rati<Hi,  had  denominated  Louisville  as  its 
L,R.A.1917A. 


I  home  office,  but  by  amendment  to  its 
articles,  filed  in  January,  1909,  it  had  desig- 
nated the  unincorporated  village  of  Pros- 
pect, in  the  county  of  JefTerson,  as  its  home 
office.  The  position  of  the  company  in  the 
litigation  was  that  these  properties  were 
taxable  at  Prospect;  while  the  position  of 
the  city  was  that  they  were  taxable  in  the 
city  of  Louisville;  that  the  company  in 
reality  maintained  its  principal  place  of 
business  and  kept  its  home  office  there,  and 
that  the  change  in  the  articles  of  incorpora- 
tion denominating  Prospect  as  the  home 
office  was  but  a  subterfuge  or  device  to 
escape  the  payment  of  taxes  in  Louisville. 
Upon  preparation  and  trial  the  chancellor 
adjudged  that  the  city's  position  was  cor- 
rect, and  dismissed  the  plaintiff's  petition. 
From  the  judgment  of  dismissal  this  ap- 
peal is  prosecuted. 

The  evidence  developed  that  the  com* 
pany's  only  office  at  Prospect  was  a  part 
of  a  room  which  the  Bank  of  Prospect  had 
let  to  the  company;  that  the  company  kept 
no  officer  or  clerk  at  Prospect;  that  it  ad- 
vertised itself  as  **Louisville's  strong,  clean, 
progressive  company;"  that  all  the  com- 
pany's records  were  kept  in  it  and  all  ac- 
counts due  the  Louisville  office;  that,  after 
the  change  of  the  place  of  business  of  the 
company  as  denominated  in  the  amended 
articles  of  incorporation,  the  business  was 
conducted  in  Louisville  the  same  as  it  had 
been  before;  that  the  company  had  10  or 
12  offices,  its  executive  office,  in  the  Lincoln 
Bank  Building  in  Louisville;  that  that  was 
the  largest  office  the  company  had  in  the 
country;  that  no  books  or  records  were  kept 
at  Prospect,  save  possibly  the  record  of  the 
stockholders'  meetings;  that  the  only  busi- 
ness done  at  the  office  at  Prospect  was  a 
stockholders'  meeting  there  in  January, 
1910,  and  in  January,  1911;  that  the  first 
of  these  meetings,  at  least,  was  adjourned 
from  the  Prospect  office  to  the  Louisville 
office,  where  the  actual  business  of  the 
stockholders'  meeting  was  done;  tliat  the 
company,  through  the  channel  of  a  separate 
holding  corporation,  the  Inter-Southern 
Building  Company,  was  building  in  Louis- 
ville a  large  office  building,  into  which  it  was 
putting  some  $700,000,  to  be  known  as  the 
Inter-Southern  building;  and  that  there  the 
business  of  the  company  was  to  be  conduct- 
ed. The  company's  brief  before  us  concedes 
that  no  business  of  the  company  has  been 
transacted  at  the  Prospect  office  except  the 
annual  meetings  of  the  stockholders,  at 
which  directors  were  elected.  This  testi- 
mony and  this  concession  leave  no  doubt  in 
the  mind  but  that  the  company,  in  essential- 
ly all  of  its  business  transactions,  and  in 
fact,  was  a  Louisville  corporation.  And 
the  conclusion  is  inescapable  that  the  dc- 
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nomination  of  the  small  village,  remote  from 
the  business  center,  as  the  home  office  of 
the  company,  was  done  for  no  purpose  other 
than  to  have  that  place  fixed  as  the  situs 
of  the  company's  property  for  taxation.  The 
legal  proposition  therefore  presents  itself 
as  to  whetlier  the  naked  statutory  denomi- 
nation of  the  village  of  Prospect  as  the 
home  office  is  controlling  for  the  purposes  of 
taxation,  or  whether  the  truth  about  the 
matter  shall  prevail  and  the  property  be 
taxed  where  the  company  really  maintains 
its  home  and  transacts  its  business.  We 
will  first  take  up  and  discuss  the  general 
authority  from  the  Union,  which  is  not 
entirely  in  harmony  upon  the  subject;  and 
then  will  investigate  the  Kentucky  cases, 
which  are  argued  by  the  company  as  con- 
trolling in  its  favor. 

Passing,  then,  for  the  time  being,  the 
Kentucky  cases  which  have  a  more  or  less 
direct  or  remote  influence  upon  the  ques- 
tion, we  take  up  first  the  authority  of  text- 
writers  and  other  jurisdictions  upon  which 
the  company  relies.  The  authority  first 
to  be  noticed  is  37  Cyc.  959.  The  text  runs 
as  follows:  "A  corporation  has  its  domicil 
for  the  purpose  of  taxation  at  the  place 
where  its  principal  business  office  is  located; 
and,  if  the  law  requires  the  certificate  of  in- 
corporation to  state  where  such  principal 
office  shall  be  located,  it  is  ordinarily  con- 
clusive on  this  point,  and  fixes  the  place  for 
taxing  the  company's  property,  unless  its 
residence  has  been  changed  pursuant  to  some 
statute,  although  somt^  decisions  hold  that 
if  no  business  is  transacted  at  the  nominal 
principal  office  except  the  meetings  of  stock- 
holders and  directors,  while  all  the  com- 
pany's executive  and  financial  business  is 
done  at  another  place,  it  is  to  be  taxed  at 
the  latter  place."  It  is  to  be  noted  that, 
under  the  declaration  of  this  text,  the  tax- 
ing place  is  the  place  where  the  principal 
business  office  is  located:  but  that  in  some 
jurisdictions  the  location  of  this  principal 
office  is  fixed  arbitrarily  by  the  declara- 
tion of  the  corporate  articles,  while  in  other 
jurisdictions  the  ascertainment  of  the  loca- 
tion of  the  principal  place  of  business  is  an 
ascertainment  of  fact,  determinable  not  by 
some  fictional  or  arbitrary  declaration  of 
the  company,  but  by  the  truth  itself,  ascer- 
tained by  evidence  as  any  other  truth  is 
ascertained.  In  support  of  its  statement 
that  the  certificate  of  incorporation  is  ordi- 
narily conclusive  as  to  the  location  of  the 
home  office,  the  text  cites  a  number  of  cases 
from  New  York  and  one  from  Ohio.  These 
are  the  cases  outside  of  Kentucky  upon 
which  the  appellant  relics  here;  while  the 
declaration  of  the  text  that  other  jurisdic- 
tions hold  that  the  true  place  of  business  is 
the  taxing  place  is  supported  by  cases  from 
1..II.A.1917A. 


Michigan,  New  Hampshire,  and  Wisconsin, 
which  cases  are  relied  upon  by  the  appel- 
lees. These  sundry  cases  will  be  diecuased 
further  along.  The  line  of  differentiation  is 
made  clear  by  the  text  and  by  the  two  lines 
of  cases  supporting  the  different  theories 
named  in  the  text.  The  appellant,  of  course, 
relies  solely  upon  so  mudi  ol  the  text  as 
observes  that  generally  the  denomination  of 
the  place  in  the  articles  of  incorporation  is 
conclusive. 

The  appellant  next  depends  upon  the 
statement  in  27  Am.  &  £ng.  Enc.  Law,  2d 
ed.  927,  that,  "where  it  is  required  that  a 
certificate  of  incorporation  must  designate 
the  place  where  the  principal  office  of  the 
company  is  to  be  located,  it  has.  been  held 
that  this  establishes  the  residence  of  the 
corporation  for  the  purpose  of .  taxation." 
In  the  footnote  to  this  text,  as  supporting 
the  statement  that  it  has  been  held  that 
the  statutory  designation  is  conclusive,  are 
cited  the  New  York  cases  and  the  Ohio 
case  above  referred  to  as  cited  in  Cyc  and 
supporting  the  appellant's  side  of  the  con- 
troversy. It  is  to  be  observed  that  the 
text  in  neither  of  the  Encyclopedias  named 
sets  itself  out  to  be  any  arbitrary  exposi- 
tion of  the  law,  but  that  it  does  nothing  more 
nor  less  than  to  state  in  the  one  case  the 
conflicting  theories  of  the  different  courts, 
and,  in  the  other,  to  set  out  the  tlieory  of 
the  appellant  here,  with  no  more  authorita- 
tive statement  than  that  that  position  Jias 
been  held  by  the  courts  of  New  York  and 
Oliio.  The  writer  in  the  American  &  English 
Encyclopedia  is  particularly  careful  against 
laying  down  any  fixed  or  definite  rule  upon 
the  subject  of  the  situs  for  taxation  of  the 
personal  property  of  corporations.  He  ob- 
serves that  the  broad  proposition^  sometimes 
made  by  text-writers  concerning  the  sub- 
ject should  be  cautiously  used  with  refer- 
ence to  the  statutory  provisions  and  policy 
of  the  courts  of  the  particular  jurisdictions; 
that  it  should  be  borne  in  mind  that  the  law 
of  taxation  is  purely  statutory,  and  that 
the  place  and  subjects  of  taxation  are  de- 
pendent on  the  statutory  provisions  of  the 
particular  states.  We  find,  therefore,  in 
the  two  Encyclopedias  nothing  of  certainty 
as  authority  for  or  against  the  appellant's 
position. 

Appellant  relies  upon  the  case  of  West- 
ern Transp.  Co.  v.  Scheu,  19  N.  Y.  408,  one 
of  the  cases  cited  in  the  footnotes  in  Cyc. 
and  Am.  &  Eng.  Enc.  as  set  out  above.  This 
case  is  squarely  in  point  for  the  appellant. 
It  holds  that,  where  the  statute  required 
the  designation  in  the  organic  certificate  of 
the  company's  charter  of  the  place  where 
its  principal  office  is  to  be  situated,  such 
designation  in  the  certificate  is  conclusive 
as  that  of  the  principal  ofiSce  of  the  oom- 
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pany;  that  under  a  statute  which  provided 
that  the  personal  estate  of  every  corpora- 
tion should  be  assessed  at  the  place  of  its 
principal  office,  or  place  for  transacting  the 
financial  concerns  of  the  company,  the  char- 
ter fixation  of  the  company's  principal  office 
of  necessity  taxed  its  property  at  such  office; 
and    this    notwithstanding    the    fact    that 
practically    the    entire    annual     business, 
amounting  to  some  several  hundred  thous- 
and dollars,  was  done  in  Buffalo,  and  that 
it  was  sliown  by  the  evidence  that  the  object 
of  the  company  in  designating  its  principal 
office  at  Tonawanda  was  to  avoid  taxation 
in  the  city  of  Buffalo.    The  court  remarked 
that,  unless  the    legislature    intended    the 
certificate  to  be  conclusive,  it  was  difficult 
to  see  any  adequate  motive  for  requiring  the 
statement  to  be  made;  that  it  was  in  no 
manner   essential  to  the  existence  of  the 
corporation  that  the  place  of  its  principal 
office  should  be  fixed,  or  even  that  it  should 
liave  any  such  office.    The  writer  remarked 
til  at  there  were  obvious  reasons,  however, 
why    it    was    expedient    that   corporations 
should  be  deemed  to  have  a  fixed  location 
for  certain  purposes,  among  which  was  that 
of  taxation;  and  that,  if  this  question  were 
left  open  to  parol  proof,  serious  difficulties 
and  embarrassments  might  arise;  and  that 
to  avoid  such  difficulties  and  disputes  was 
perhaps  one  motive  in  the  legislltture  for 
Tpquiring  the  location  to  be  fixed  by  the 
certificate.     We  agree  with  the  observation 
that  it  is  expedient   that    the    corporation 
fthould  have  a  fixed  and  definite  location, 
not  alone   as  regards  the  subject  of  tax- 
ation, but  as  regards  many  other  matters  of 
public   dealing,   of   the    service   of   process 
upon  it,  of  the  jurisdiction  of  suits  against 
it,  and  the  like.     We  likewise  agree  that, 
if  the  question  were  left  open  to  parol  proof, 
serious  questions  might  arise;  but  serious 
questions   arise  in  the  majority  of  litiga- 
tions.   The  fact  that  it  is  difficult  and  em- 
barrassing   to    ascertain    the    truth    in    a 
litigation  is  no  reason  why  the  courts  should 
be  closed  to  an  ascertainment  of  the  truth. 
The   legislature   might   well   have   had    in 
mind   the  avoidance  of  difficulties   in  this 
respect  by  requiring  the  domicil  of  the  com- 
pany to  be  named  in  its  charter;   but  it 
doubtless  had   equally   Well   in   mind   that 
the  company  would  designate  its  true  office, 
and  not  a  fictional  one,  in  its  charter.    Cer- 
tainly the  legislature  could  not  have  had  in 
mind,    in  enacting  the  New  York   statute, 
that  it  could  be  so  used  as  to  permit  the 
company  to  locate  its  principal  office  at  one 
place  for  the  admitted  purpose  of  avoiding 
taxation  in  another  place  where  its  business 
was  really  done.    The  mind  of  the  New  York 
court  upon  the  subject  is  apparent  from 
another  observation  in  the  opinion;  where, 
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in  disposing  of  the  argument  by  the  tax 
collectors  foimded  upon  the  improper  motive 
of  the  company  in  designating  a  false  place 
of  business,  it  remarked  that  "it  is  no  more 
inequitable  or  immoral  for  a  corporation  to 
do  this  than  for  an  individual  to  do  sub- 
stantially the  same."  Certainly  this  line  of 
argument  is  not  very  convincing.  It  does 
not  appeal  to  us  to  say  that  corporations 
might  do  this  inequitable  or  immoral  thing 
because  an  individual  might  do  so.  Per 
contra,  it  seems  to  us  that  the  writer  might 
very  well  have  said  that  neither  a  corpora- 
tion nor  an  individual  would  be  permitted 
to  escape  taxation  by  such  a  beating  about 
the  bush.  It  is,  of  course,  important  that 
the  place  where  a  corporation  is  liable  to 
be  taxed  should  be  known.  If  it  declares  in 
its  articles  where  its  principal  place  of  busi- 
ness is  and  does  its  business  there,  there 
is  no  difficulty  about  it;  but  if  it  declares 
one  place  as  its  place  of  business,  and  actual- 
ly does  its  business  at  another,  with  the 
purpose  of  escaping  taxation  at  its  actual 
place  of  business,  it  should  not  be  heard 
to  complain  that  it  is  subjected  to  litiga- 
tion, embarrassment,  or  inconvenience.  The 
New  York  case  is  not  inviting  in  its  argu- 
ment, nor  to  our  mind  sound  in  its  conclu- 
sion. 

Appellant  next  cites  the  case  of  Union 
S.  B.  Co.  V.  Bufl'alo,  82  N.  Y.  851.  The 
steamboat  company  here  in  its  certificate  of 
incorporation  denominated  the  town  of 
Clarkstown,  New  York,  as  the  place  of  its 
principal  office.  There  it  held  ita  annual 
meetings  for  the  election  of  directors  and 
officers.  When  the  meetings  were  over,  the 
rooms  occupied  for  that,  purpose  were  de- 
serted by  the  company  for  the  rest  of  the 
year,  except  that  the  sign  "The  Union 
Steamboat  Company"  was  left  to  the  solita- 
ry watch  of  the  company's  principal  office. 
The  rest  of  the  company's  large  business  was 
conducted  in  the  city  of  Buffalo.  The  city 
of  Buffalo  sought  to  tax  the  company  there. 
The  court  denied  the  right  of  Buffalo  to  tax' 
the  corporation,  remarking  that  it  had  al- 
ready been  decided  twice  against  the  city's 
views  in  the  cases  of  Western  Transp.  Co. 
V.  Scheu,  supra,  and  Oswego  Starch  Fac- 
tory V.  Dolloway,  21  N.  Y.  449.  The  opin- 
ion writer  did  not  elaborate  the  argument 
of  the  cases,  but  rested  th«  opinion  upon 
them  without  discussion.  It  further  re- 
marked that  it  was  adjudged  that  the  pur- 
pose for  which  the  principal  office  was  lo- 
cated in  Clarkstown  was  to  avoid  taxation; 
but  that  that  fact  had  been  held  to  be  im- 
material in  the  Western  Transporation  Co. 
Case.  The  court  added:  "We  have  nothing 
to  do  with  the  motive.  We  can  deal  only 
with  the  fact.  If  such  an  evil  exists,  an- 
other authority  than  ours  must  provide  for 
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its  correction."  It  seems  to  us  the  better 
reasoning  to  say  that  courts  may  concern 
tliemselves  with  motives  in  litigations  of 
this  nature.  Certainly  the  courts  can  deal 
with  the  facts;  and  in  dealing  with  the 
facts  the  courts  should  exercise  themselves 
to  find  what  are  the  facts,  not  from  any 
arbitrary  ex  parte  statement  of  the  fact  as 
set  forth  in  the  company's  self -made  charter, 
but  from  the  facts  as  actually  created  by  the 
company  in  its  daily  life.  And,  if  the  facts 
as  made  by  the  company  run  counter  to 
what  was  said  in  its  articles  of  incorpora- 
tion, it  is  entirely  within  the  province  of 
the  courts  to  ascertain  the  facts  as  they 
exist,  and  without  hesitation  to  be  governed 
in  its  d'ecision  by  the  true  facts. 

The  appellant  next  relies  upon  Pelton  v. 
Northern  Transp.  Co.  37  Ohio  St.  450.  The 
Ohio  case  is  cited  in  the  footnotes  above 
set  out  to  the  Encyclopedias.  In  this  case 
a  water  transportation  company  had  de- 
nominated a  village  in  Cuyahoga  county, 
Ohio,  as  its  principal  place  of  business, 
though  it  transacted  its  business  in  reality 
in  the  city  of  Cleveland  and  kept  its  prop- 
erty there.  The  city  of  Cleveland  assessed 
the  property  for  taxation,  whereupon  the 
transportation  company  successfully  defend- 
ed against  it.  There,  as  here,  the  only  busi- 
ness done  at  the  suburban  village  was  the 
annual  stockholders'  meetings  and  the  elec- 
tion of  officers.  The  statute  of  Ohio  de- 
manded a  designation  in  the  articles  of  in- 
corporation of  the  place  where  the  principal 
office  should  be  located.  The  court  re- 
marked that  the  designation  made  in  con- 
formity to  the  statute  was  conclusive,  and 
that  the  principal  office  was  not  to  be  de- 
termined by  the  amount  of  business  done  at 
the  one  place  or  the  other.  The  court  does 
not  give  any  reason  why  this  arbitrary  fix- 
ation should  in  all  cases  be  accepted  as  true, 
and  especially  in  those  cases  where  the  cor- 
poration by  its  conduct  makes  it  untrue. 
The  opinion  is  based  in  its  terms  upon  the 
New  York  case  above  commented  upon  of 
the  Western  Transp.  Co.  v.  Scheu.  The  Ohio 
writer  did  remark  that  a  natural  person 
might  change  his  residence  for  the  purpose 
of  avoiding  taxation,  and  that  was  no  rea- 
son why  a  corporation  might  not  do  the 
Bnme, — a  conclusion  with  which  we  entirely 
agree.  But  the  writer  does  not  remark  that 
in  the  change  of  residence  by  an  individual 
there  must  be  an  actual,  and  not  a  fictional, 
change.  An  individual  certainly  cannot 
maintain  from  time  to  time  and  year  to 
year  a  permanent  residence  in  one  place, 
and  by  a  mere  declaration  of  his  own  change 
his  taxable  residence  to  another.  Tlie 
change  must  be  an  actual  change,  true  in 
fact  as  well  as  in  theory*,  and  so  of  the 
corporation.  We  do  not  find  it  essential, 
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therefore,  to  differentiate  the  New  York  and 
Ohio  authority  upon  the  subject.  We  be- 
lieve them  to  be  unsoimd.  No  other  author- 
ity from  other  jurisdictions  is  cited  by  the 
appellant  than  that  -above  discussed. 

We  come  now  to  the  line  of  authority  sup- 
porting the  other  view,  cited  in  the  foot- 
note to  Cyc.  upon  that  side,  and  relied  upon 
by  the  appellees.  The  first  case  ve  shall 
notice  is  that  of  Teagan  Transp.  Co.  v. 
Board  of  Assessors,  139  Mich.  1,  69  L.R.A. 
431,  111  Am.  St.  Rep.  391,  102  N.  W.  273. 
In  this  case  the  articles  of  incorporation  of 
the  three  corporations  the  tax  liability  of 
which  was  in  litigation  designated  certain 
small  townships  or  villages  as  the  location 
of  their  general  offices.  No  regular  offices 
were  kept  at  these  places.  There  the  an- 
nual stockholders'  meetings  were  held,  and 
in  one  instance  there  a  directors'  meeting 
was  held.  The  business  of  the  companies 
was  done  in  Detroit.  So  much  of  the  Mich- 
igan statute  as  it  is  necessary  to  point  out 
provided,  in  substance,  that  the  corpora- 
tion's property  should  be  assessed  at  the 
place  where  its  office  was  designated  to  be 
in  its  articles  of  incorporation,  provided 
it  actually  did  its  business  there;  but  that, 
if  it  actually  did  its  business  at  some  other 
place,  then  tliat  other  place  should  be  the 
taxation  place.  Tills  Michigan  case,  there- 
fore, is  not  of  much  value  as  authority  in 
Kentucky.  It  did  remark,  however,  in  line 
with  our  own  observation  above,  that  in- 
dividuals might  determine  where  they  would 
reside  and  corporations  where  they  do  busi- 
ness, but  in  order  to  make  such  place  the 
places  of  taxation,  the  individuals  must 
actually  reside  there  and  the  corporation 
must  actually  do  business  there.  The  cases 
of  Detroit,  Y.  A.  A.  &  J.  R.  Co.  v.  Detroit, 
141  Mich.  5,  104  N.  W.  327,  and  Portsmouth 
Twp.  V.  Cranage  S.  S.  Co.  148  Mich.  230, 
118  Am.  St.  Rep.  678,  111  N.  W.  749,  cited 
by  the  appellees,  are  in  line  with  the  Teagan 
Transportation  Co.  Case. 

The  foregoing  Michigan  cases  were  writ- 
ten in  construction  of  an  act  passed  by  the 
Michigan  legislature  following  the  declara- 
tion of  the  Michigan  court  in  the  case  of 
the  Detroit  Transp.  Co.  v.  Board  of  Asses- 
sors, 91  Mich,  382,  51  N.  W.  978.  In  this 
latter  case  the  corporation  had  by  an 
amendment  to  its  articles  of  association 
denominated  the  township  of  Hamtramck 
as  its  place  of  business,  where  it  kept  its 
sign,  and  where  the  stockholders'  and  di- 
rectors' meetings  were  held.  It  appeared 
that  its  business  was  in  reality  transacted 
In  Detroit.  This  city  had  been  originally  de- 
nominated as  the  home  office  of  the  corpo- 
ration. The  city  took  the  position  that  the 
change  to  Hamtramck  by  amendment  wav 
not  made  in  good  faith,  nor  true  in  point  of 


INTER-SOUTHERN  L.  INS.  CO.  v.  LOUISVILLE. 


465 


fact,  and  that  after  the  amendment  their 
place   of   business   continued   to  be   in    the 
city  of  Detroit.     The  statute  of  Michigan 
demanded   that  the   articles  of  association 
should  denominate  the  place  where  the  gen- 
eral business  should  be  located.    The  corpo- 
ration claimed,  as  here,  that  the  location 
of  its  oflice  was  a  question  of  law,  and  that 
the  articles  of  association  were  conclusive 
upon  tlie  point.    In  support  of  its  view,  it 
cited  the  three  New  York  cases  and  the  Ohio 
case.    Tlie  Michigan  court  declined  to  accept 
the  reasoning  of  those  cases,  and  adopted 
what  appears  to  us  to  be  the  more  reason- 
able one.    It  remarked  that  a  citizen  bus  the 
right  to  reside  in  the  country  and  do  busi- 
ness in  the  city,  but  that  such  a  residence 
must  be  an  actual  residence  with  relation  to 
taxation;    that   one   could  not   maintain   a 
nominal  residence  in  the  country  with  an 
actual  residence  in  the  city,  and  thus  avoid 
urban  taxation;  that  a  corporation  in  this 
respect    was    like    an    individual, — ^that    it 
could  not  fix  a  nominal  domicil  in  the  coun- 
try  and   yet   maintain    its   actual    domicil 
and   business   in   the   city   with   respect   to 
the  escaping  of  city  taxation, — and  it  held 
the  question  to  be  open  for  actual  determi- 
nation.   At  this  point  we  desire  to  express 
our  concurrence  with  another  view  of  the 
Michigan  writer,  wherein  he  remarks  that 
this  declaration  and  the  articles  of  incorpo- 
ration would  estop  the  corporation  to  say 
that  such  place  was  not  its  residence  for 
certain  purposes,  like  the  service  of  process 
and  the  like,  but  that  where  it  was  apparent 
that  the  sole  purpose  was  to  avoid  taxation 
by  the  denomination  of  such  an  oflice,  and 
its   real   business   was   done   elsewhere,   its 
property  might  be  taxed  at  the  real  place 
of  its  business.     It  was  following  this  dec- 
laration   that    the    Michigan    statute    was 
amended  as  above  remarked.     The  amend- 
ment was   so  framed  as  that  these  water 
transportation    companies    might    by    their 
statutory    declarations    actually    fix    some 
rural  place  as  their  home  office  and  do  busi- 
ness elsewliere;  and  yet  have  their  property 
taxed   at   the   rural   place.     The   Michigan 
court  in  the  case  in  139  Mich.  1,  supra,  held 
this  act  to  be,  to  the  extent  named,  uncon- 
stitutional. 

The  next  case  cited  by  the  appellees  is 
that  of  Milwaukee  S.  S.  Co.  v.  Milwaukee, 
83  Wis.  590,  18  LJI.A.  353,  53  N.  W.  839. 
This  case  is  of  some  value  to  appellees,  in 
that  it  discusses  the  question  of  fact  as  to 
where  is  and  what  constitutes  the  principal 
office.  The  statute  in  the  Wisconsin  case, 
however,  as  discussed  by  the  court,  did  not 
require  the  corporation  to  denominate  its 
principal  office  or  place  of  business;  and 
such  a  declaration  in  the  company's  charter 
was  held  to  be  surplusage  as  to  its  situs 


for  tas^ation.  The  Wisconsin  court  cited, 
however,  the  Michigan  case  of  Detroit 
Transp.  Co.  v.  Board  of  Assessors,  91  Mich. 
382,  61  N.  W.  978.  The  judge  who  wrote 
the  case  then  commented  upon  the  New 
York  and  Ohio  cases,  and  said  that,  had  the 
Wisconsin  statute  required  the  denomina- 
tion of  a  principal  office  in  the  charter  of 
incorporation,  he,  the  judge,  was  not  pre- 
pared to  intimate  that  such  denomination 
would  be  conclusive  of  the  question,  not- 
withstanding the  authorities  from  the  two 
states  named. 

The  next  case  relied  upon  by  the  appel- 
lees is  that  of  Woodsum  S.  B.  Co.  v.  Suna- 
pee,  74  N.  H.  495,  69  Atl.  577.  The  steam- 
boat company  denominated  the  city  of 
Concord  as  its  place  of  business.  About  one 
half  of  the  plaintiff's  business  was  done  in 
Sunapee  and  the  rest  in  Newbury  and  New 
London.  Sunapee  taxed  the  boats  of  the 
plaintiff,  and  this  litigation  arose.  The 
court  remarked  that  the  fundamental  error 
in  the  steamboat  company's  argument  was 
in  the  assumption  that  its  place  of  business 
was  determined  by  the  declaration  in  its 
articles  of  agreement  without  regard  to  the 
fact  as  to  where  it  was  doing  business;  that 
the  statute  demanded  a  truthful  statement, 
the  duty  to  make  which  was  not  performed 
by  the  statement  of  an  imaginary  one; 
that  it  would  be  very  likely  true  that  the 
corporation  would  not  thereafter  be  heard 
to  deny  its  stated  situs,  especially  if  others 
had  acted  upon  the  statement  in  good  faith ; 
but  that  this  would  be  far  from  saying  that 
its  own  representation  was  binding  upon 
those  who  were  in  no  way  parties  to  it.  The 
case  from  91  Mich.  382,  was  then  cited. 
The  court  then  remarked  that  the  New  York 
case  of  Union  S.  B.  Co.  v.  Buffalo  and  the 
Ohio  case  of  Pelton  v.  Northern  Transp.  Co. 
might  be  dist^guished  by  differences  be- 
tween the  New  York  and  New  Hampshire 
statutes.  The  court  added,  however,  that 
'Un  so  far  as  they  hold  that  a  corporation 
can  locate  a  fictitious  place  of  business  and 
thereby  conclude  other  parties,  they  run 
counter  not  only  to  the  decided  law  of  this 
state,  but  also  to  that  of  other  jurisdic- 
tions." 

The  appellees  cite  and  rely  upon  the  case 
of  Georgia  F.  Ins.  Co.  v.  Cedartown,  134  Ga. 
87,  67  S.  E.  410,  19  Ann.  Cas.  964,  but 
the  case  is  not  sufficiently  in  point  to  need 
especial  notice. 

In  §  572a,  vol.  2,  Cook  on  Corporations, 
6th  ed.  it  is  said:  "Where  a  company  is 
really  located  in  a  city  and  does  all  its  busi- 
ness there,  but  its  articles  of  incorporation 
state  its  principal  place  of  business  as  being 
in  an  adjacent  town,  the  sole  object  being 
to  evade  taxation,  the  court  will  hold  that 
for  taxation  purposes  its  principal  place  of 
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business  is  in  such  city."  Clark  &  Marshall 
on  Private  Corporations,  vol.  1,  §  203a,  thus 
state  the  rule:  *' Where  a  corporation,  for 
the  purpose  of  evading  taxation,  states  in 
its  articles  of  association  or  certificate  of 
incorporation  that  its  principal  place  of 
business  is  in  a  certain  place,  when  in 
reality  it  is  located  and  does  its  business 
in  another  place,  the  latter  place  may  be 
treated  as  its  place  of  business  for  the  pur- 
pose of  taxation." 

Both  appellant  and  appellees  make  some 
comment  upon  the  note  discussing  this 
subject,  appended  to  the  Teagan  Transpor- 
tation Co.  Case  as  reported  in  139  Mich.  1, 
69  L.RJV.  431,  111  Am.  St.  Rep.  391, '102 
N.  W.  273.  The  annotator,  however,  does 
no  more  than  to  cite  the  cases  which  wo 
have  above  discussed,  with  others  from  the 
same  jurisdictions,  remarking  the  conflict 
between  the  New  York  and  Ohio  doctrine 
upon  the  one  hand  and  that  of  Michigan 
and  Wisconsin  upon  the  other.  We  have 
made  independent  search  for  other  direct 
and  important  authority,  but  without  find- 
ing it.  Our  conclusion  upon  the  whole  mat- 
ter is  in  line  with  the  Michigan  doctrine 
which  permits  the  truth  to  be  ascertained, 
and  is  against  the  New  York  and  Ohio  doc- 
trine which  arbitrarily  accepts  as  true  the 
corporation's  self-made  statement  of  the 
fact. 

There  are  left  to  be  discussed  the  Ken- 
tucky cases  in  order  to  ascertain  whether 
they  run  counter  to  and  wherein  they  im- 
pinge upon  the  conclusion  we  have  reached 
from  our  investigation  of  the  authority 
from  other  states.  At  this  point  it  is 
proper  to  insert  the  distinguishing  fact 
upon  which  the  case  turns.  Mr.  John  II. 
Leathers,  who  was  president  of  the  company 
at  the  time  of  the  charter  amendment  desig- 
nating Prospect  as  its  prinoipal  office,  testi- 
fied that  the  change  was  made  to  avoid 
Ijouisville  taxation,  which,  as  the  company 
thought,  was  unequal  and  unjust.  We  have, 
therefore,  the  admitted  fact  that  the  desig- 
nation of  Prospect  was  to  avoid  the  city 
taxation,  the  fact  conceded  by  appellant's 
brief  that  the  only  business  ever  done  at 
Prospect  was  the  holding  of  tlie  annual 
stockholder's  meeting,  and  tlie  fact  de- 
veloped by  the  testimony  that,  after  the 
change,  the  company  transacted  its  business 
at  its  general  offices  in  Louisville  just  as 
before.  These  facts  are  significant  in  their 
bearing  upon  the  principal  Kentucky  case 
relied  upon  by  appellant,  which  we  now 
proceed  to  discuss.  Covington  v.  Standard 
Oil  Co.  137  Ky.  837,  127  S.  W.  480.  This 
case  had  up  the  question  of  the  situs  for 
taxation  of  the  intangible  property  of  the 
Standard  Oil  Company  of  Kentucky.  The 
record  showed  that  the  city  of  Louisville 
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I  was  designated  in  the  company's  charter  as 
its  principal  place  of  business,  and  that  no 
change  had  ever  been  made  in  the  charter 
designation.     Tlie  effort  in  the  action  was 
by  the  city  of  Covington,  where  the  com- 
pany kept  an  office,  to  subject  to  taxation 
there  its  property  of  the  character  named. 
Covington  proceeded  upon  the  theory  that  it 
was  in  reality  the  principal   place  of  the 
company's  business,    l^ie  company,  however, 
established  that  it  had  made  due  return  of 
its  tax  list  of  such  property  to  the  city  of 
Louisville,    and   had   duly   paid   the   taxes 
thereon.    Upon  this  state  of  fact  it  was  held 
here  that  Covington  had  not  the  right  to 
enforce   the   collection   of   taxes   upon   this 
same  property.     The  court's  opinion  found- 
ed itself  upon  the  cases  of  Langdon-Creasy 
Co.  V.  Owensboro  Common  School  Dist.  IIH 
Ky.  562,  76  S.  W.  381,  and  Wren  v.  Boske, 
24  Ky.  L.  Rep.  1780,  72  S.  \Y.  279,  the  gen- 
eral  spirit   whereof   was  neither  more  nor 
less  than  that  intangible  property  is  to  be 
taxed  at  the  home  of  its  owner.     It  was 
then    remarked    in    the   Standard   Oil    Case 
that,  as  the  company  had  designated  as  its 
principal  place  of  business  in  its  charter  the 
city  of  Louisville,  that  designation  was  con- 
clusive, and  that  for  fiscal  purposes  a  cor- 
poration  could   have  but  one   domicil,   the 
place  so  designated  in  its  charter  under  our 
statute.     These   are   the  ^Kentucky   expres- 
sions which  the  appellant  puts  forward  as 
controlling  in  its  case.     But  the  appellant 
fails  to  remark  that  the  expressions  used 
followed   the   significant   statement   by   the 
court  that  there  was  nothing  in  the  record 
tending  to  show  any  effort  by  the  Standard 
Oil  Company  to  avoid  taxation,  but  only  an 
efTort   to   avoid   being   taxed   twice   on    the 
same  property.     The  spirit  of  the  opinion 
must  be  gained  from  the  whole  opinion,  and 
not  from  an  isolated  excerpt  from  it.     If, 
said   the  court,  there  was  nothing   in   the 
record  tending  to  show   that  the  company 
was    seeking    to    avoid    taxation,    then    its 
charter   designation   of   its   principal   place 
of   business   was  conclusive,  and   there  for 
fiscal   purposes  must   be   its  domicil.     But 
the  other  side  of  the  court's  mind  is  equally 
clear  from  a  fair  and  impartial  interpreta- 
tion of  that  case,  and  that  is  that  where 
the  company  denominates  in  its  charter  not 
the    true,    but    a    fictional,    home,    for    the 
very  purpose  of  avoiding  taxation,  then  the 
domiciliary   recitation    in    its   articles,    put 
there   for  an  evasive  purpose,  will  not  be 
conclusive  in  the  company's  favor.     Such  a 
designation,    in    the   absence   of   subterfuge 
and  evasion,   should   be  conclusive,   not   so 
much  because  the  company  has  so  stated  its 
domicil,  but  because  the  company  has  truth- 
fully  so  stated   its  domicil.     It  sliould  be 
prima    facie   always   evidence   in   tlie   coin- 
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panj's  faror;  because  it,  in  discharging  its 
requisite  corporate  statutory  duty  in  desig- 
Dating  of  record  its  principal  office,  natural- 
ly will,  until  the  contrary  is  shown,  be  sup- 
posed to  have  stated  the  truth.  As  re- 
marked heretofore,  such  a  designation 
should  be  conclusive  as  an  estoppel  against 
it  in  all  matters  where  others  have  acted 
on  the  faith  of  it;  for  having  set  out  a 
statement  as  the  truth,  in  compliance  with 
a  statutory  prerequisite  to  its  corporate 
life,  it  will  not  be  heard  to  say  in  its  own 
favor  that  its  own  definite  declaration  was 
not  the  truth.  The  plain  intent  of  the  opin- 
ion under  consideration  was  to  apply  its 
rule  there  where  there  was  "notiiing  in  the 
record  wiiich  tends  to  show  that  appellee 
(Standard  Oil  Company)  is  in  any  way 
seeking  to  avoid  taxation."  In  the  case  at 
bar  the  president  of  the  company  testified 
without  reservation  that  his  company's  pur- 
pose in  designating  Prospect  as  its  home  was 
to  avoid  city  taxation.  How,  then,  can  it 
be  claimed  that  the  Standard  Oil  Co.  Case 
is  conclusive  in  this  appellant's  favor? 

Appellant  relies,  also,  upon  the  case  of 
Com.  v.  Southern  Pacific  Co.  1S4  Ky.  417, 
120  S.  W.  311,  20  Ann.  Cas.  905.  That 
case  did  not  question  whether  Beechmont 
was  the  true  and  lawful  home  of  the  South - 
em  Pacific  Company,  but,  accepting  that 
point  as  the  home,  held  certain  property 
taxable  there.  The  Southern  Pacific  Com- 
pany did  no  part  of  its  railroad  business  in 
Kentucky.  The  case  throws  no  light  on  the 
question  here.  As  of  the  Standard  Oil  Co. 
Case,  so  it  is  to  be  said  of  the  case  of  Lang- 
don-Creasy  Co.  v.  Owensboro  Common  School 
Dist.  116  Ky.  562,  76  S.  W.  381,  that  the 
court  expressly  remarked  the  absence  of  any 
effort  to  evade  taxation. 

Newport  &  C.  Bridge  Co.  v.  WooUey,  78 
Ky.  523,  is  relied  upon  by  appellant.  In 
that  case  it  is  said  that  "a  corporation  can- 
not have  two  domicils  or  residences  at  the 
same  time.  It  obtains  a  residence  not  by  its 
own  act,  but  by  legal  authority  which  fixes 
the  requisites  of  residence," — an  entirely 
correct  statement  of  abstract  principles. 
Unquestionably  it  draws  its  residence,  or, 
more  properly  phrased,  its  fight  to  a  resi- 
dence, from  legal  authority,  and  it  is  like- 
wise true  tliat  legal  authority  fixes  the 
requisites  of  residence;  that  is,  the  state 
gives  it  t!ie  right  of  life,  and  fixes  the  requi- 
sites of  formation  and  conduct  under  which 
the  corporation*s  right  to  a  residence  arises. 
In  other  words,  the  word  "domicil,"  as  used 
in  the  quotation,  supra,  from  the  Newport 
A  C.  Bridge  Co.  Case,  meant  the  state  of 
its  domicil,  which  is  made  further  mani- 
fest by  the  fact  that  the  point  there  under 
discussion  was  whether  that  corporation 
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was  a  Kentucky  or  an  Ohio  corporation.  It 
is  equally  true,  however,  that  a  corporation 
can  have  but  one  domicil  within  the  con- 
fines of  any  given  state,  though  it  may  have 
many  places  of  business,  just  as  it  may  have 
a  domicil  within  one  state  and  do  business 
in  many  others.  Under  the  statute  under 
which  the  appellant  gained  its  existence, 
it  was  given  the  right  to  select  and  desig- 
nate the  place  of  its  domicil  within  the 
state;  but  clearly,  as  indicated  in  the 
Standard  Oil  Co.  Case  and  the  Langdon- 
Creasy  Case,  such  a  domicil  selected  and 
designated  by  it  would  not  be  conclusive 
as  against  the  taxing  authority,  when  its 
declaration  of  domicil  was  made  for  the  pur- 
pose of  avoiding  taxation. 

This  disposes  of  the  anthorities  relied  up- 
on by  the  appellant.  As  remarked  above, 
the  properties  of  eorporatious  generally  are 
taxed  under  the  same  geneitii  principles 
which  govern  the  taxation  of  the  properties 
of  individuals.  As  was  said  in  the  case  of 
Montgomery  v.  Lebanon,  111  Ky.  640,  54 
L.R.A.  914,  64  S.  W.  509,  the  intention  of  a 
party  to  hold  or  acquire  his  domicil  is 
always  a  very  material  fact,  and  is  entitled 
to  much  weight  in  determining  what  is  his 
legal  domicil.  But,  notwithstanding  this, 
the  manifest  actions  and  conduct  of  the 
party  may  be  properly  held  to  ^  and  de- 
tei*mine  his  true  domicil  despite  his  declared 
intention.  This  is  as  well  true  of  a  corpo- 
ration in  ascertaining  its  proper  situs  for 
taxation  as  of  an  individual.  Neither  the 
individual  nor  the  corporation  will  be  per- 
mitted to  conclude  the  taxing  authorities 
by  his  or  its  ex  parte  declaration  of 
domicil;  but  both  the  individual  and  the 
corporation  will  be  held  answerable  and  sub- 
ject to  taxation  at  the  place  where  the 
facts  fix  his  or  its  residence. 

The  observations  of  this  court  in  the  ease 
of  Lebanon  v.  Biggers,  117  Ky.  430,  78  S. 
W.  213,  are  illuminating  in  the  case  at  bar. 
It  is  there  remarked  that  every  person  must 
have  a  domicil,  and  that  he  can  have  but 
one;  but  that,  when  once  established,  it 
continues  until  he  renounces  it,  and  takes 
up  another  in  its  stead.  In  the  case  at  bar 
the  appellant  had  established  its  residence 
in  Louisville.  It  afterward  renounced  that 
domicil,  but  it  never  took  up  another  in 
its  stead.  The  court  quoted  from  Cooley  on 
Taxation,  vol.  1,  3d  ed.  p.  641,  as  follows: 
"No  exact  definition  oan  be  given  of  domicil. 
It  depends  upon  no  one  fact  or  combination 
of  circiunBtances ;  but  from  the  whole,  taken 
together,  it  must  be  determined  in  each  par- 
ticular case.  ...  It  depends  upon  the 
preponderance  of  evidence  in  favor  of  two 
or  more  places;  and  it  may  often  occur  that 
the  evidence  of  facts  tending  to  establish 
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the  domicil  in  one  place  would  be  entirely 
conclusive  were  it  not  for  the  existence  of 
facts  and  circumstances  of  a  still  more  con- 
clusive and  decisive  character,  which  fixed 
it  beyond  question  in  another." 

So,  in  the  case  at  bar,  the  company's  dec- 
laration of  Prospect  as  its  domicil  might 
be  held  to  be  a  definite  ascertainment  of 
that  fact,  were  it  not  for  the  existence  of 
the  concessions  made  and  facts  developed 
of  an  entirely  conclusive  character  that  its 
domicil  was  in  fact  in  the  city  of  Louisville. 
The  general  rule  is  that  the  fact  of  a  per- 
son's being  for  a  length  of  time  at  a  par- 
ticular place  is  prima  facie  evidence  that  he 
is  domiciled  at  that  place,  and  it  lies  on 
those  who  say  otherwise  to  rebut  that  evi- 
dence, as  is  well  said  by  Lord  Thurlow  in 
Bruce  v.  Bruce,  2  Bos.  &  P.  229,  126  Eng. 
Reprint,  1251,  but  there  is  a  natural  dis- 
tinction which  arises  here  between  natural 
persons  and  corporate  artificial  persons 
created  under  our  statute.  Of  them  we 
think  it  proper  and  just  to  hold  that,  when 
the  statute  has  declared  that  they  shall 
denominate  a  place  of  domicil,  the  place  de- 
nominated should  be  accepted  prima  facie 
as  the  domicil.  But  it  would  be  flying  in 
the  face  of  our  sense  of  right  to  say  that 
any  person  by  his  mere  ipse  dixit  can  con- 
clude the  taxing  authorities  as  against  him. 
To  BO  hold  would  be  to  say  that  the  arbi- 
trary statement  of  an  untruth  was  con- 
clusive as  against  the  truth.  The  courts 
are  always  open  to  the  ascertainment  of  the 
truth,  and  it  would  be  a  sad  retrogression 
in  modern  jurisprudence  to  permit  ourselves 
to  go  back  to  what  we  consider  the  unwise 
and  unfair  doctrine,  supra,  declared  by  the 
courts  of  New  York  and  Ohio.  In  reaching 
this  conclusion  we  are  not,  as  is  argued  for 
the  appellant,  running  counter  to  any  for- 
mer declarations  of  this  court.  Happily  it 
has  not  said  th«t,  where  good  faith  was 
wanting  or  the  effort  was  to  avoid  taxation, 
the  charter  designation  of  domicil  was  con- 
clusive. The  appellant,  like  an  individual, 
has  the  entire  right,  if  it  so  desires,  to 
avoid  the  payment  of  taxes  in  Louisville  by 
making  its  home  at  Prospect;  but  its 
domicil  there  must  be  a  fact,  and  not  a 
fiction.  While  it  actually  lives  in  Louisville 
and  draws  from  that  cosmopolitan  center 
the  various  benefits  which  must  accrue  to 
it  from  the  surroundings  of  a  large  city, 
having  no  other  principal  home  or  domicil, 
it  must  pay  its  taxes  there.  It  must  pay 
its  taxes  like  an  individual  pays  his  taxes — 
where  the  home  is.  In  this  connection  some 
comment  may  be  made  upon  an  argument 
by  appellant  upon  which  it  lays  much 
stress.  It  argues  that  many  of  the  rich 
and  influential  mercliants  and  business  men 
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of  Louisville  actually  maintain  their  resi- 
dence in  the  country,  and  that,  therefore, 
their  intangible  personal  property  escapes 
taxation  in  the  city.  This  is  true,  but  it  is 
true  because  the  home  of  the  owner  is  the 
situs  of  taxation  of  his  intangible  personal 
property.  A  corporation  likewise  is  to  be 
taxed  at  its  home.  Its  home,  however,  can- 
not be  ascertained  like  that  of  an  individual 
by  such  considerations  as  the  place  of  hie 
eating  and  sleeping,  rearing  his  family, 
casting  his  vote,  and  the  like.  The  corpora- 
tion's place  of  abode  must  be  determined 
by  other  considerations.  For  purposes  of 
taxation,  its  domicil  is  to  be  ascertained, 
not  by  where  it  eats  and  sleeps,  because  it 
does  neither,  but  by  the  other  essential  at- 
tributes, customs,  and  habits  of  its  daily 
life.  We  must  look  to  these  facts,  its  use 
of  its  charter  functions  and  privileges,  and 
where  they  are  exercised,  to  determine  its 
home.  Where  these  vital  acts  of  its  exist- 
ence are  daily  done  and  transacted,  there  is 
its  taxing  home.  As  above  observed,  all  of 
these  attributes  of  the  appellant's  life  were 
done  in  Louisville;  and  there,  therefore,  is 
its  taxation  home.  It  is  well  again  to  re- 
mark that  it  may  do  business  in  many 
places,  and  yet  all  of  its  business  naturally 
must  centralise  around  some  located  nu- 
cleus. 

Our  position  need  occasion  no  concern  to 
the  corporate  industries  of  our  state  which 
have  selected  their  homes  in  fact,  and  not 
in  theory,  and  there  have  made  their  taxing 
returns  and  have  paid  their  taxes  along 
with  the  common  nm  of  people.  Those, 
upon  the  other  hand,  if  others  there  be, 
which  have  denominated  one  place,  a  fiction, 
and  have  maintained  their  homes  at  other 
places  as  a  fact,  thereby  avoiding  taxation, 
can  come  within  the  law  and  submit  them- 
selves to  taxation  as  other  people  and  other 
corporations  do.  And,  if  the  corporation 
believes  that  taxes  in  any  given  place  are 
unjust  or  unequal  or  too  onerous  to  be 
borne,  it  has  the  right  of  change  to  some 
other  place,  provided  the  change  be  actual, 
and.  not  a  subteriuge.  No  perfect  taxing 
system  has  ever  been  devised.  It  is  doubt- 
ful whether  any  ever  will  be  devised  that 
will  prove  satisfactory  to  the  various  prop- 
erties,  various  interests,  various  peoples, 
and  various  corporations  affected  by  it;  but 
with  that  uncertainty  and  with  the  hard- 
ships, real  or  imaginary,  of  taxation  in  any 
given  place,  we  are  not  at  liberty  to  concern 
ourselves  in  this  case. 

Tlie  candor  with  which  the  officials  of  the 
appellant  spoke  out  about  its  purpose  and 
the  candid  admission  in  the  brief  of  counsel 
leave  no  doubt  in  the  mind  that  the  course 
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taken  was  believed  by  all  parties  to  be 
strictly  within  their  legal  rights.  Our  com- 
ments upon  subterfuge,  upon  the  one  hand, 
and  the  truth,  upon  the  other,  and  the  like, 


were  necessary  to  make  apparent  the  distinc- 
tions of  the  law. 

The  judgment  of  the  trial  court  is  af- 
firmed, whole  court  sitting. 


Annotation — Designaticm  of  home  office  by  corporation  as  fixing  situs  for 

purposes  of  taxation. 


The  question  under  discussion  presup- 
poses that  the  property  in  question  has 
a  situs  for  taxation  somewhere  in  the 
state;  and  the  note  is  not  concerned 
with  cases  in  which  the  question  was 
whether  or  not  the  property  was  taxable 
in  the  state  at  all. 

Where  a  corporation,  as  required  by 
statute,  designates  in  its  articles  its 
principal  place  of  business,  the  designa- 
tion, if  fairly  made,  fixes  the  situs  for 
taxation ;  and  this  even  though  the  corpo- 
ration may  have  several  of&ces  at  which 
it  does  considerable  business.  While 
there  are  a  few  jurisdictions  which 
have  adopted  the  rule  that  such  desig- 
nation by  a  corporation  fixes  conclusively 
the  situs  for  purposes  of  taxation,  the 
weight  of  authority,  as  well  as  the 
weight  of  reason,  is  with  Inter-South- 
EKN  L.  Ins.  Co.  v.  Louisville,  ante,  460, 
iu  holding  that  it  is  not  conclusive 
where,  for  purposes  of  evading  taxation, 
a  place  other  than  that  where  its  princi- 
pal business  is  carried  on  is  designated. 

Thus,  that  the  place  designated  by  a 
corporation  in  its  articles  of  incorpora- 
tion as  its  place  of  business  is  not  con- 
clusive against  the  state  for  the  purpose 
of  taxation,  and  wiU  not  be  held  so  to 
be  where  the  evident  purpose  of  the 
designation  is  to  evade  taxation,  was 
held  in  Detroit  Transp.  Co.  v.  Board  of 
Assessors  (1892)  91  Mich.  382,  51  N. 
W.  978. 

And  in  Detroit,  Y.  A.  A.  &  J.  R.  Co. 
V.  Detroit  (1905)  141  Mich.  5, 104  N.  W. 
327,  it  was  held  that  the  situs  for  tax- 
ation of  the  personal  property  of  a  street 
railroad  company  is  the  place  where  it 
actually  maintains  its  principal  business 
office,  although  in  its  articles  of  incorpo- 
ration it  designated  anther  place  as  its 
principal  business  office,  at  which  the 
stockholders  and  directors  occasionally 
met.  The  court  stated  that  while  it 
might  be  conceded  that,  if  the  company 
had  principal  business  offices  in  each 
of  several  townships,  cities,  or  villages, 
it  might,  by  a  designation  in  its  articles 
of  association,  elect  in  which  of  said 
cities  or  villages  said  property  should  be 
taxed,  yet  it  is  equally  clear  that  such 
designation  would  be  altogether  in- 
effectual as  an  election  unless  it  actual- 
L.R.A.1917A. 


ly  maintained  a  principal  business  office 
at  the  place  designated.  The  court 
added  that  the  company's  claim  that 
its  principal  business  office  was  at  the 
place  designated  could  not  rest  upon 
the  fact  that  it  had  a  local  business 
office  there,  like  that  maintained  at 
every  other  station  on  its  lines,  nor  up- 
on the  fact  that  the  conductors  and 
motormen  deposited  formal  reports 
which  were  acted  upon  in  the  principal 
office,  nor  again  upon  the  fact  that  the 
bookkeeper  there  made  and  kept  the 
official  and  other  books  of  the  company. 

And  see  Teagan  Transp.  Co.  v.  Board 
of  Assessors  (1905)  139  Mich.  1,  69 
L.R.A.  431,  111  Am.  St.  Rep,  391,  102 
N.  W.  273  (cited  in  Inter- Southern  L. 
Ins.  Co.  v.  Louisville)  to  the  effect 
that  the  holding  of  annual  stockholders' 
and  directors'  meetings  at  the  place 
named  in  the  articles  of  incorporation 
as  the  home  of  the  corporation  is  not 
its  principal  business,  so  as  to  make  it 
taxable  there,  where  substantially  all  the 
business  for  which  it  is  organized  is 
transacted,  and  its  funds  kept  at  an- 
other place,  under  a  statute  providing 
that  a  corporation  shall  be  taxable  where 
its  office  is  located  by  its  charter,  pro- 
vided its  business  is  actually  transacted 
there,  but  that,  if  it  shall  estabUsh  its 
principal  office  in  another  place,  then  the 
place  where  it  transacts  its  principal  busi- 
ness shall  be  deemed  its  residence  for 
purposes  of  taxation. 

And  on  authority  of  Teagan  Transp 
Co.  v.  Board  of  Assessors  (Mich.)  supra, 
it  was  held  in  Portsmouth  Twp.  v. 
Cranage  S.  S.  Co.  (1907)  148  Mich,  230, 
118  Am.  St.  Rep.  578,  111  N.  W.  749, 
that  the  situs  of  the  property  of  the 
corporation  for  the  purpose  of  taxation 
was  the  place  where  their  general 
business  office  was,  not  the  place  desig- 
nated in  the  articles  of  incorporation, 
and  at  which  in  fact  it  kept  no  prop- 
erty. 

And  that  the  situs  for  the  purpose  of 
taxation  is  the  place  where  its  business 
is  principally  carried  on,  and  not  a  place 
where  it  merely  maintains  an  office  and 
holds  meetings  of  stockholders,  although 
the  latter  place  is  designated  as  the 
principal  place  of  business  in  the  arti- 
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cles  of  incorporation,  was  held  in  Wood- 
sum  S.  B.  Co.  V.  Sunapee  (1908)  74  N. 
H.  495,  69  Atl.  577.  The  court  stated 
that  the  statute  requiring^  the  designa- 
tion in  the  articles  of  incorporation  of 
the  principal  business  place  demanded 
a  truthful  statement  of  the  fact,  and  re- 
quired the  disclosure  of  the  actual  situs 
of  the  proposed  business,  which  duty  was 
not  performed  by  stating  an  imaginary 
situs,  and  the  location  of  the  business 
is  not  changed  by  such  an  act. 

So,  a  corporation  cannot  avoid  munici- 
pal taxation  if  its  actual  principal  oifice 
is  in  a  town  or  city  in  the  county  of  its 
incorporation,  where  all  its  business  is 
transacted  and  its  officers  have  their 
offices,  by  claiming  as  its  principal  office 
a  place  just  outside  the  city  or  town, 
where  valuable  papers  are  kept  in  an 
iron  safe  and  meetings  of  stockholders 
or  directors  are  held,  but  where  no  other 
business  is  transacted  and  no  agency'  is 
maintained,  this  being  done  with  a  view 
to  nonpayment  to  the  municipality  of 
taxes  on  personal  property.  Georgia  F. 
Ins.  Co.  V.  Cedartown  (1909)  134  Ga. 
87,  67  S.  E.  410,  19  Ann.  Cas.  964. 

It  is  not  a  paper  removal  which  is 
contemplated  by  the  statute  permitting  a 
domestic  corporation  to  remove  its  prin- 
cipal place  of  business,  but  an  actual 
removal ;  and  so,  where  there  is  no  other 
evidence  of  removal  than  the  resolution 
of  its  stockholders  and  the  certificate  of 
its  president  and  secretary  and  the 
filing  and  recording  of  its  other  papers, 
as  required  by  the  statute,  the  business 
still  being  conducted  at  the  former  desig- 
nated domicil,  there  is  no  removal. 
Home  F.  Ins.  Co.  v.  Benton  (1913)  106 
Ark.  552,  153  S.  W.  830.  The  court 
stated  that  the  records  and  publications 
specified  in  the  statute  are  only  prima 
facie,  and  not  conclusive,  evidence  that 
the  corporation  has  removed  its  domicil 
or  place  of  business,  and  said  that  while 
it  was  aware  that  there  are  authorities 
to  the  effect  that  where  the  act  under 
which  the  corporation  is  organized  re- 
quires the  principal  place  of  business  to 
be  designated  in  the  certificate  or  arti- 
cles of  association,  such  designation  is 
conclusive  of  the  domicil  of  the  corpo- 
ration for  the  purposes  of  taxation,  yet 
it  was  of  the  opinion  that  the  designa- 
tion of  the  present  place  of  business  or 
domicil  in  the  charter  under  the  Arkan- 
sas statute,  in  the  absence  of  a  provision 
making  such  designation  conclusive  evi- 
dence of  its  domicil  for  purposes  of  tax- 
ation, should  not  be  hold  to  be  conclu- 
sive but  only  prima  facie  evidence  of 

such  principal  place  of  business;  that 
L.K.A.1917A. 


so  far  as  the  corporation  itself  was 
concerned,  having  made  the  statement,  it 
should  be  bound  by  it  as  to  its  situs, 
as  against  anyone  who  may  have  acted 
upon  such  statement  in  good  faith,  but 
that  it  should  not  be  binding  upon  the 
state  or  any  others  who  were  not  par- 
ties to  it. 

In  Milwaukee  S.  S.  Co.  v.  Milwaukee 
(1892)  83  Wis.  590,  18  L.R.A.  353,  53 
N.  W.  839,  the  principal  office  or  place 
of  business,  for  the  purpose  of  taxation 
under  the  Wisconsin  statutes,  of  a  corpo- 
ration owning  and  employing  a  large 
number  of  vessels,  was  held  to  be  at  the 
office  of  a  firm  of  agents,  one  of  whom 
was  the  president  and  the  other  the 
secretary  of  the  company  where  all  the 
business  of  the  company  except  the  an- 
nual and  special  meetings  of  stockholders 
for  the  election  of  directors  and  the  an- 
nual meeting  of  the  directors  to  elect 
officers,  was  conducted  by  such  agents, 
those  elections  being  held  at  another 
place  which  was  designated  as  the  prin- 
cipal office  in  the  articles  of  association 
by  an  unauthorized  provision,  the  stat- 
ute only  requiring  a  statement  of  the 
name  and  location  of  such  corporation. 

It  is  to  be  observed  as  pointed  out  in 
Inter-Southern'  L.  Ins.  Co.  v.  Louis- 
ville, ante,  460,  that  the  basis  of  the  de- 
cision in  this  case  is  the  fact  the  stat- 
ute did  not  require  the  corporation  to 
denominate  its  principal  office  or  place 
of  business,  and  that  such  declaration  in 
the  company's  charter  was  surplusage  as 
to  its  situs  for  taxation.  The  court  stated, 
however,  that  had  the  statute  provided 
that  the  article  should  specify  the  prin- 
cipal office  or  place  of  business  of  the 
corporation,  it  was  not  prepared  to  inti- 
mate that  such  specification  would  be 
conclusive  of  the  question,  as  such  an 
assumption  as  would  give  a  corporation 
the  power  to  fix  conclusively  the  place  of 
its  principal  office  or  place  of  business 
falsely,  in  order  to  evade  taxation  at  the 
place  where  its  principal  office  or  place 
of  business  actually  and  really  is, 
though  no  other  taxpayer  has  such  a 
right  or  power.  This  dictum,  it  will  be 
seen,  brings  the  Milwaukee  Case  in  har- 
mony with  the  decision  in  the  Louisville 
Case  and  cases  therein  followed. 

In  Covington  v.  Standard  Oil  Co. 
(1910)  137  Ky.  837,  127  S.  W.  480,  and 
Langdon-Creasy  Co.  v.  Owensboro  Com- 
mon School  Bist.  (1903)  116  Ky.  562, 
76  S.  W.  381,  it  was  held  that  a  corpo- 
ration which  paid  a  tax  on  its  intangible 
property  at  the  place  designated  in  its 
articles  of  incorporation  as  its  principal 
place  of  business  cannot  be  taxed  in  any 
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other  city  in  which  it  may  have  an  office 
or  may  do  business,  under  the  claim  that 
that  is  its  principal  place  of  business. 
These  cases  are  not  in  conflict  with  In- 
ter-Southern L,  Ins.  Co.  v.  Louisville^ 
and  other  cases  which  that  case  follows 
as  authority,  since  in  each  of  those  cases 
there  was  no  purpose  to  evade  the  pay- 
ment of  the  tax,  but  to  avoid  paying  a 
tax  twice  on  the  same  property;  while 
in  the  Louisville  Case  it  was  expressly 
stated  that  the  object  in  designating  the 
place  as  its  principal  place  of  business 
was  for  the  purpose  of  evading  taxation 
at  the  place  where  it  actually  did  busi- 
ness. As  was  stated  in  the  Louisville 
Case^  in  discussing  the  Covington  Case, 
it  is  clear  from  a  fair  and  impartial  in- 
teipretation  of  that  case  that  a  domi- 
ciliary designation  in  its  articles  of 
incorporation,  put  there  for  evasive  pur- 
poses, would  not  be  conclusive  in  the 
corporation's  favor. 

The  following  cases  are  authority  for 
the  view  that  where  it  is  required  that 
the  certificate  of  a  corporation  shall 
designate  the  place  where  the  principal 
office  of  the  company  is  to  be  located, 
this  is  conclusive  as  fixing  the  situs  for 
the  purpose  of  taxation:  Western 
Transp.  Co.  v.  Scheu  (1859)  19  N.  Y. 
408;  Union  S.  B.  Co.  v.  Buffalo  (1880) 
82  N.  Y.  361;  Oswego  Starch  Factory  v. 
DoUoway  (1860)  21  N.  Y.  449;  Chese- 
brough  Mfg.  Co.  v.  Coleman  (1887)  44 
Hun  (N.  Y.)  645;  People  ex  rel.  Knick- 
erbocker Press  V.  Barker  (1896)  87 
Hun,  341,  31  N.  Y.  Supp.  269,  affirmed 
without  opinion  in  (1895)  147  N.  Y.  716, 
42  N.  E.  725;  People  ex  rel.  Edison  Elec- 
tric Light  Co.  V.  Barker  (1895)  91  Hun, 
594,  36  N.  Y.  Supp.  844;  Cooper's  Glue 
Factory  v.  McMahon  (1885)  16  Abb.  N. 
C.  (N.  Y.)  314;  Pelton  v.  Northern 
Transp.  Co.  (1882)  37  Ohio  St.  450; 
Loyd  V.  Lynchburg  (1912)  113  Va.  627, 
75  S.  E.  233. 

And  see  also  Miner  y.  Fredonia  (1863) 
27  N.  Y.  155,  and  Metcalf  v.  Messenger 
(1864)  46  Barb.  (N.  Y.)  325,  which  hold 
that  the  residence  of  an  individual 
banker,  doing  business  under  the  general 
banking  law,  is,  for  the  purpose  of  tax- 
ation of  his  banking  capital,  in  the  town 
or  ward  specified  as  the  location  of  his 
banking  office  in  the  certificate  required 
by  the  statute. 

And  such  designation  has  been  held 

to  be  conclusive  although  made  for  the 

purpose  of  avoiding  taxation.    Western 

Transp.  Co.  v.  Scheu  (N.  Y.) ;  Union  S. 

B.  Co.  V.  Buffalo  (N.  Y.) ;  and  Loyd  v. 

Lynchburg  (Va.)  supra. 

In  the  Scheu  Case  (N.  Y.)  supra, 
L.R.A1937A. 


relative  to  the  contention  that  the  desifj- 
nation  of  the  principal  place  of  business 
was  for  the  purpose  of  avoiding  tax- 
ation, the  court  said  that  it  is  no  more 
inequitable  or  immoral  for  a  corporation 
to  do  this  than  for  an  individual  to  do 
substantially  the  same.  A  person  may 
keep  his  office  in  a  city  and  transact 
business  there  to  an  unlimited  amount, 
enjoying  all  the  facilities  and  advantages 
which  the  enterprise  and  expenditures  of 
the  city  have  afforded,  and  yet,  by  re- 
siding without  the  city  bounds,  avoid 
all  municipal  taxation.  When  this  shall 
be  practised  either  by  individuals  or 
corporations  to  an  extent  which  renders 
it  a  serious  evil,  it  will  be  for  the  legis- 
lature to  interfere. 

And  in  People  ex  rel.  Knickerbocker 
Press  V.  Barker  (1895)  87  Hun,  341,  34 
N.  Y.  Supp.  269,  the  court  said:  "It  is 
urged  that  this  rule  will  enable  corpora- 
tions to  designate  as  their  principal  place 
of  business  some  town  in  which  taxes  are 
low  and  remote  from  the  real  place  of 
business  of  the  corporation,  and  so  sub* 
stantially  escape  taxation.  The  statute 
requires  that  the  certificate  shall  disclose 
the  location  of  the  principal  office  of  the 
corporation,  which  'shall  be  in  the  coun- 
ty, town,  or  city  in  which  its  business 
is  principally  carried  on.'  The  statement 
of  the  location  of  its  principal  office  or 
place  of  business  is  a  condition  precedent 
to  the  oi^anization  of  a  business  corpo- 
ration, and  should  it  appear  that  the  lo* 
cation  of  its  principal  office  was  wilfully 
misstated  in  the  certificate,  or  in  case 
the  corporation  should  change  its  princi- 
pal place  of  business  without  effecting 
a  legal  change  of  residence,  for  the  pur- 
pose of  evading  taxation,  it  might  pre- 
sent a  case  under  §  1798  of  the  Code  of 
Civil  Procedure,  for  the  attention  of  the 
attorney  general." 

And  in  the  Loyd  Case  (Va.)  supra, 
the  court  said  the  fact  that  the  motive 
of  the  corporation  in  fixing  its  principal 
office  in  a  place  other  than  where  its 
principal  business  was  done  was  for  the 
purpose  of  getting  a  lower  rate  of  taxa- 
tion is  not  material  in  construing  the 
statute.  That  it  could  only  deal  with  the 
facts,  and  if  such  an  evil  exists,  another 
authority  must  provide  for  the  correction. 

But  where  the  statute  under  which  the 
corporation  is  organized  does  not  re- 
quire the  designation  of  the  locatiQn  of 
the  place  of  business  or  principal  office 
of  the  corporation  in  its  articles,  such 
designation  is  surplusage  and  is  binding 
neither  upon  the  coiporation  nor  upon 
the  taxing  officer.  Austen  v.  Hudson 
River  Teleph.  Co.   (1893)   73  Hun,  96, 
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25  N.  T.  Supp.  916.  See  also  Austen  v. 
Westchester  Teleph.  Co.  (1894)  8  Misc. 
11,  28  N.  Y.  Supp.  77. 

And  a  corporation  properly  taxable 
in  a  certain  county  waives  all  objection 
to  its  assessment  in  a  different  county  in 
which  it  has  its  place  of  business  by  ap- 
pearing before  the  taxing  officer  there, 


applying  for  and  obtainiz^  a  reduction 
of  its  assessment,  and  making  and  Uling 
a  statement  that  its  principal  of&ce  and 
place  of  transaction  of  its  financial 
affairs  is  in  the  latter  county.  Be  Mc- 
Lean (1893)  138  N.  Y.  158,  20  L.R.A. 
389,  33  N.  E.  821.  J.  H.  B. 


NEW  YORK  COURT  OF  APPEALS. 

NEW     YORK     CENTRAL     &     HUDSON 
RIVER  RAILROAD  COMPANY,  Appt., 

V. 

CITY  OF  BUFFALO  et  al.,  Respts. 

(218  N.  Y.  259,  112  N.  E.  721.) 

Highway  —  construction  of  sidewalk  — 
premises. 

Railroad  tracks  laid  in  a  cut  in  a  public 
street,  protected  by  a  wall  surmounted  by  a 
fence,  are  not  premises  within  the  meaning 
of  a  statute  requiring  the  owner  of  premises 
to  lay  sidewalks  in  front  thereof  when  di- 
rected to  do  so  by  the  city. 
For  other  cases,  see  Highwuys,  III.  in  Dig. 

1-52  N.  8. 

(Chase,  J.,  dissents.) 
(May  12,  1916.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Fourth  Department,  affirming  a 
judgment  of  an  Equity  Term  for  Erie  Coun- 
ty in  defendants'  favor  in  an  action  brought 
to  restrain  them  from  executing  a  deed  in 
pursuance  of  a  tax  sale  of  plaintiff's  prop- 
erty, and  to  annul  the  tax  sale  and  the 
local  assessment  upon  which  it  was  founded. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  H.  W.  Huntington,  with  Messrs. 
Uoyt  A  Spratt,  for  appellant: 

The  Terrace  occupation  by  the  railroad 
company  is  a  special  franchise,  and  is 
exempt  from  local  taxation  for  sidewalks 
and  other  local  improvements,  in  the  ab- 
sence of  any  statute  clearly  authorizing  the 
same. 

Note. —  Generally,  as  to  liability  of  right 
of  way  and  trackage  of  a  street  railway 
company  or  other  railroad  occupying  the 
street,  to  assessment  for  street  improve- 
ments, see  note  to  Seattle  v.  Seattle  Electric 
Co.  15  L.R.A.(N.S.)   487. 

As  to  liability  of  railroad  right  of  way  to 
assessment  for  local  improvements,  see  notes 
to  Heman  Constr.  Co.  v.  Wabash  R.  Co.  12 
L.R.A.(N.S.)  112;  and  Georgia  R.  &  Bkg. 
Co.  V.  Decatur,  40  L.R.A.(N.S.)  936;  and 
see  later  case,  Decatur  v.  Southern  R.  Co. 
48  L.R.A.(N.S.)  231. 
L.K.A.IOHA. 


Rochester  v.  Rochester  R.  (>).  182  N.  Y. 
99,  70  L.R.A.  773,  74  N.  E.  953,  affirmed  in 
205  U.  S.  236,  61  L.  ed.  784,  27  Sup.  Ct. 
Rep.  469;  Litchfield  v.  Vernon,  41  N.  Y. 
123;  People  ex  rel.  Crowell  v.  Lawrence,  41 
N.  Y.  137;  People  ex  rel.  Griffin  v.  Brook- 
lyn, 4  N.  Y.  419,  55  Am.  Dec.  266;  Brew- 
ster V.  Syracuse,  19  N.  Y.  116;  People  ex 
rel.  New  York  C.  &  ii.  R.  R.  Co.  v.  Gourley, 
198  N.  Y.  486,  92  N.  E.  398;  People  ex 
rel.  New  York  C.  &  H.  R.  R.  Co.  v.  Wood- 
bury, 203  N.  Y.  167,  96  N.  E.  370;  People 
ex  rel.  New  York  0.  &  W.  R.  Co.  v.  State 
Tax  Comrs.  216  N.  Y.  434,  L.R.A.1916B, 
1225,  109  N.  E.  547;  People  ex  rel.  Metro- 
politan Street  R.  Co.  v.  State  Tax  Comrs. 
174  N.  Y.  417,  63  L.R.A.  884,  105  Am.  St. 
Rep.  674,  67  N.  E.  69. 

There  is  no  provision  in  the  city  charter 
authorizing  the  taxation  of  the  special  fran- 
chise of  the  railroad  company  in  the  Terrace 
for  a  sidewalk  improvement. 

People  ex  rel.  Davidson  v.  Gilon,  126  N. 
Y.  147,  27  N.  E.  282;  O'Reilley  v.  Kingston, 
114  N.  Y.  439,  21  N.  E.  1004;  Sixth  Ave.  R. 
Co.  v.  New  York,  63  Hun,  271,  17  N.  Y. 
Supp.  903;  New  York,  N.  H.  &  H.  R.  Co.  v. 
Port  Chester,  149  App.  Div.  893,  134  N.  Y. 
Supp.  883,  affirmed  in  210  N.  Y.  600,  104  N. 
E.  1135;  Thompson  v.  Schermerhom,  6  N. 
Y.  92,  55  Am.  Dec.  385;  Smith  v.  Buffalo, 
159  N.  Y.  427,  54  N.  E.  62;  Schenectady  v. 
Union  College,  144  N.  Y.  241,  26  L.R.A.  614, 
39  N.  E.  67;  People  ex  rel.  New  York  v. 
Board  of  Assessors,  111  N.  Y.  505,  2  L.R.A. 
148,  19  N.  E.  90;  New  York,  L.  E.  &  W.  R. 
Co.  V.  Dunkirk,  65  Hun,  494,  20  N.  Y.  Supp. 
596,  affirmed  in  143  N.  Y.  659,  39  N.  E.  494; 
People  ex  rel.  Cayudatta  PI.  Road  Co.  v. 
Cummings,  166  N.  Y.  110,  59  N.  E.  703. 

The  Terrace  special  franchise  is  a  con- 
tract right  secured  by  the  company's  char- 
ter, the  consent  of  1879,  and  the  contract 
of  1894. 

People  V.  O'Brien,  111  N.  Y.  1,  2  L.R.A. 
265,  7  Am.  St.  Rep.  684,  18  N.  E.  692; 
New  York  C.  &  H.  R.  R.  Co.  v.  New  York, 
202  N.  Y.  212,  96  N.  E.  638;  Brooklyn  C. 
R.  Co.  V.  Brooklyn  City  R.  Co.  32  Barb. 
358;  Troy  v.  Troy  &  L.  R.  Co.  49  N.  Y. 
657;  People  ex  rel.  Davis  v.  Sturtevant,  9 
N.  Y.  263,  59  Am.  Dec.  536;  Davis  v.  New 
York,  14  N.  Y.  606,  67  Am.  Dec.  186;  Mil- 
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hau  V.  Sharp,  27  N.  Y.  611,  84  Am.  Dec. 
314;  New  York  v.  Second  Ave.  R.  Co.  32 
N.  Y.  261;  Sixth  Ave.  R.  Co.  v.  Kerr,  72 
N.  Y.  330. 

A  contract  prescribing  the  exclusive  du- 
ties of  a  railroad  occupying  a  street,  and 
thus  providing  for  an  exemption  from  the 
taxing  power,  is  valid,  and  protected  by 
the  Constitution. 

People  ex  rel.  Davidson  v.  Gilon,  126  N. 
Y.  147,  27  N.  E.  282;  People  ex  rel.  West 
Side  Street  R.  Co.  v.  Barnard,  110  N.  Y.  548, 
18  N.  E.  354;  Delaware,  L.  &  W.  R.  Co.  v. 
Buffalo,  158  N.  Y.  266,  53  N.  E.  44;  People 
ex  rel.  Frontier  Electric  R.  Co.  v.  North 
Tonawanda,  70  Misc.  91,  126  N.  Y.  Supp. 
186;  Chicago  v.  Sheldon,  9  Wall.  50,  19  L. 
ed.  594;  Plqua  State  Bank  v.  Knoop,  16 
How.  380,  14  L.  ed.  981;  New  Jersey  v. 
Yard,  95  U.  S.  105,  24  L.  ed.  352;  Green- 
wood  V.  Union  Freight  Co.  106  U.  S.  13,  26 
L.  ed.  961;  Steams  v.  Minnesota,  179  U.  S. 
223,  45  L.  ed.  162,  21  Sup.  Ct.  Rep.  73; 
Duluth  &  I.  Range  R.  Co,  v.  St.  Louis  Coun- 
ty, 179  U.  S.  302,  45  L.  ed.  201,  21  Sup.  Ct. 
Rep.  124;  Rochester  R.  Co.  v.  Rochester, 
205  U.  S.  238,  61  L.  ed.  784,  27  Sup.  Ct. 
Rep.  469. 

Mr.  Herbert  A.  Hickman,  with  Mr. 
William  S.  Rann,  for  respondents: 

The  assessment  is  presumed  to  be  valid, 
and  the  burden  is  on  the  plaintiff  to  show 
conclusively  that  the  assessment  is  illegal. 
Every  fact  necessary  to  sustain  the  assess- 
ment will  be  presumed  until  the  contrary  is 
proven. 

People  ex  rei.  Westchester  F.  Ins  Co  v. 
Davenport,  91  N.  V.  674;  People  ex  rel. 
Jamaica  Water  Supply  Co.  v.  State  Tax 
Comrs.  196  N.  Y.  39,  89  N.  E.  581. 

The  assessment,  under  §  288  of  the  city 
charter,  is  valid  against  the  plaintiff  as 
owner  or  occupant  of  premises  in  front  of 
which  the  sidewalk  was  laid. 

People  ex  rel.  Metropolitan  Street  R.  Co. 
V.  State  Tax  Comrs.  174  N.  Y.  417,  63 
L.R.A.  884,  105  Am.  St.  Rep.  674,  67  N. 
E.  69 ;  Carthage  v.  Frederick,  122  N.  Y.  268, 
10  L.R,A.  178,  19  Am.  St.  Rep.  490,  25  N. 
E.  480;  Chicago,  B.  &  Q.  R.  Co.  v.  Illinois, 
200  U.  S.  561,  60  L.  ed.  696,  26  Sup.  Ct. 
Rep.  341,  4  Ann.  Cas.  1175;  People  ex  rel. 
Davidson  v.  Gilon,  126  N.  Y.  147,  27  N.  E. 
282;  O'Reilley  v.  Kingston,  114  N.  Y.  439, 
21  N.  E.  1004;  Sixth  Ave.  R.  Co.  v.  New 
York,  63  Hun,  271,  17  N.  Y.  Supp.  888; 
New  York,  N.  H.  &  H.  R.  Co.  v.  Port  Ches- 
ter, 149  App.  Div.  893,  134  N.  Y.  Supp.  883, 
affirmed  in  210  N.  Y.  600,  104  N.  E.  1135; 
Buffalo  V.  Pratt,  131  N.  Y.  293,  15  L.R.A. 
413,  27  Am.  St.  Rep.  592,  30  N.  E.  233; 
Milhau  V.  Sharp,  27  N.  Y.  611,  84  Am.  Dec. 
314;  People  ex  rel.  Curtis  v.  Rochester,  54 
N.  Y.  607. 
L.R.A.1917A. 


Neither  the  consent  of  1879  nor  the  grade 
crossing  agreement  of  1894  imposed  an  obli- 
gation upon  the  city  of  Riiffalo  which  would 
be  impaired  by  requiring  the  railroad  com- 
pany to  construct  this  sidewalk  around  the 
open  cut  in  the  Terrace. 

Palmer  v.  Hickory  Grove  Cemetery,  84 
App.  Div.  600,  82  N.  Y.  Supp.  973;  Skane- 
ateles  Waterworks  Co.  v.  Skanea teles,  161 
N.  Y.  154,  46  L.R.A.  687,  65  N.  E.  562; 
Southampton  v.  Jessup,  162  N.  Y.  122,  56 
N.  E.  538;  Rhinehart  v.  Redfield,  93  App. 
Div.  410,  87  N.  Y.  Supp.  789,  affirmed  in 
179  N.  Y.  569,  72  N.  E.  1150;  Rochester  v. 
Rochester  R.  Co.  182  N.  Y.  99,  70  L.R.A. 
773,  74  N.  E.  953 ;  New  York  ex  rel.  Metro- 
politan Street  R.  Co.  v.  New  York  State  Tax 
Comrs.  199  U.  S.  1,  60  L.  ed.  65,  26  Sup. 
Ct.  Rep.  706,  4  Ann.  Cas.  381;  Rochester 
R.  Co.  V.  Rochester,  205  U.  S.  236,  61  L. 
ed.  784,  27  Sup.  Ct.  Rep.  469;  Great  North- 
em  R.  Co.  V.  Minnesota,  216  U.  S.  206,  221, 
64  L.  ed.  446,  30  Sup.  Ct.  Rep.  344. 

In  no  event  could  the  city  or  the  grade 
crossing  commissioners  bargain  away  the 
governmental  power  to  compel,  when  it  be- 
came necessary,  the  laying  of  this  sidewalk 
to  afford  a  safe  passageway  for  pedestriani 
along  the  line  of  the  open  cut. 

Malone,  F.  C.  &  H.  P.  R.  Co.  v.  Spuyten 
Duyvil  Constr.  Co.  66  Misc.  367,  121  N.  Y. 
Supp.  656;  Brooklyn  v.  Nassau  Electric  R. 
Co.  20  App.  Div.  31,  46  N.  Y.  Supp.  651; 
People  ex  rel.  Cohoes  R.  Co.  v.  Public  Serv- 
ice Commission,  143  App.  Div.  769,  128  N. 
y.  Supp.  384;  People  ex  rel.  New  York  Elec- 
tric Lines  Co.  v.  Squire,  107  N.  Y.  593,  1 
Am.  St.  Rep.  893,  14  N.  E.  820;  Buffalo 
East  Side  R.  Co.  ▼.  Buffalo  Street  R.  Co. 
Ill  N.  Y.  132,  2  L.R.A.  384,  19  N.  E.  63; 
American  Rapid  Teleg.  Co.  v.  Hess,  125  N. 
Y.  641,  13  L.R.A.  464,  21  Am.  St.  Rep.  764, 
26  N.  E.  919;  Mechanicville  v.  Stillwater  & 
M.  Street  R.  Co.  35  Misc.  613,  71  N.  Y. 
Supp.  1102,  affirmed  in  67  App.  Div.  628,  74 
N.  Y.  Supp.  1149,  174  N.  Y.  507,  66  N. 
E.  1117;  Binninger  v.  New  York,  177  N. 
Y.  199,  69  N.  E.  390;  Rochester  v.  Roches- 
ter R.  Co.  182  N.  Y.  99,  70  L.R.A.  733, 
74  N.  E.  963;  People  ex  rel.  Geneva  v. 
Geneva,  W.  S.  P.  &  C.  L.  Traction  Co.  112 
App.  Div.  681,  98  N.  Y.  Supp.  719,  affirmed 
in  186  N.  Y.  616,  78  N.  E.  1108;  New  York 
C.  &  H.  R.  R.  Co.  V.  New  York,  202  N.  Y. 
212,  96  N.  E.  638;  Buffalo  v.  Delaware,  L. 
&  W.  R.  Co.  136  App.  Div.  274,  120  N.  Y. 
Supp.  1081,  affirmed  in  204  N.  Y.  662,  07 
N.  E.  1103;  New  York  &  N.  E.  R.  Co.  v. 
Bristol,  151  U.  S.  556,  38  L.  ed.  269,  14  Sup. 
Ct.  Rep.  437;  Chicago,  B.  &  Q.  R.  Co.- v. 
Illinois,  200  U.  S.  661,  50  L.  ed.  596,  26 
Sup.  Ct.  Rep.  341,  4  Ann.  Cas.  1176. 

The  objection  that  this  assessment  is 
void    because    it    was    not    limited   to    the 
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tracks  in  the  cut,  but  was  laid  against  those 
in  the  cut  and  connecting  tracks,  is  not 
well  taken. 

O'Reilley  v.  Kingston,  114  N.  Y.  439,  21 
N.  E.  1004;  Gilmore  v.  Utica,  131  N.  Y. 
26,  29  N.  E.  841;  Brennan  v.  Buffalo,  162 
N.  Y.  491,  67  N.  E.  81;  Re  Manhattan  R. 
Co.  102  N.  Y.  301,  6  N.  E.  690;  People  ex 
rel.  Littman  v.  Wells,  91  App.  Div,  172,  86 
N.  Y.  Supp.  309;  Re  Deering,  93  N.  Y.  361; 
Cooley,  Taxn.  3d  ed.  p.  1410;  People  v. 
Hagadorn,  104  N.  Y.  616,  10  N.  E.  891; 
Saranac  Land  &  Timber  Co.  v.  Roberts,  196 
N.  Y.  303,  88  N.  E.  753. 

Willard  Bartlett,  Ch.  J.,  delivered  the 
opinion  of  the  court: 

The  plaintiff's  railroad  tracks  run 
through  an  open  cut  16  feet  deep  in  a  street 
known  as  the  Terrace,  in  the  city  of  Buffalo. 
This  cut  is  protected  by  stone  walls  along 
the  edge  tliereof  3  feet  high,  surmounted  by 
*\n  iron  fence  of  equal  licight,  erected  in 
the  first  instance  by  the  railroad  company, 
and  subsequently  maintained  by  the  city. 
On  October  24,  1904,  the  common  council 
of  Pmffalo  adopted  a  resolution  which  was 
duly  approved  by  the  mayor,  directing  the 
I'ommissionpr  of  public  works  to  cause  the 
Xew  York  Central  &  Hudson  River  Rail- 
road Company  to  be  notified  to  construct 
a  concrete  sidewalk  along  the  open  cut  in 
the  Terrace  within  ten  days,  and,  if  not 
done  in  that  time,  to  cause  the  same  to  be 
done,  and  the  expense  to  be  assessed  upon 
the  property  benefited. 

The  notice  was  given,  the  railroad  com- 
pany did  not  comply  with  its  requirements, 
the  city  constructed  the  concrete  sidewalk, 
and  the  cost  of  the  work  was  assessed 
against  the  tracks  of  the  plaintiff  in  the 
Terrace  and  in  some  other  streets.  Upon 
this  appeal  we  are  concerned  only  with  the 
validity  of  the  assessment  upon  the  tracks 
in  the  Terrace. 

The  authority  for  the  assessment  is  sup- 
posed to  be  found  in  §  288  of  the  charter 
of  the  city  of  Buffalo,  as  amended  in  1901. 
Laws  of  1901,  chap.  228.  That  section 
makes  it  the  duty  of  "the  owner  or  occu- 
pant of  any  premises  in  the  city,"  whenever 
such  work  shall  be  ordered  by  a  resolution 
of  the  common  council,  "to  lay  and  relay 
sidewalks  in  front  of  such  promises,"  and  at 
all  times  to  keep  and  maintain  the  same  in 
good  order  and  repair.  "In  case  any  such 
work  shall  not  be  done  within  the  time 
specified  in  such  notice,  .  .  .  said  com- 
missioner of  public  works  may  cause  such 
work  to  be  done,  and  the  expense  thereof 
shall  be  a  charge  and  lien  upon  such  prem- 
ises." The  same  section  also  requires  tliat 
the  assessment  therein  provided  for  shall  be 
L.R.A.1917A. 


laid  ''upon  the  lands  and  premises  in  front 
of  which  the  work  is  done,  according  to  the 
lineal  frontage." 

In  the  present  case  the  plaintiff  railroad 
company  has  been  treated  as  the  owner  or 
occupant  of  premises  within  the  meaning  of 
this  statutory  provision,  because  of  its  own- 
ership of  the  tracks  which  run  along  tiio 
bottom  of  the  open  cut  in  the  Terrace. 

We  are  of  opinion  that  the  action  of  tlic 
special  term  and  the  appellate  division  is 
based  upon  a  misapplication  of  the  charter 
provision  which  is  not  warranted  by  the  lan- 
guage thereof.  The  plain  import  of  §  288 
of  the  Buffalo  charter,  so  far  as  the  lay- 
ing down  of  a 'new  sidewalk  is  concerned, 
is  that  the  common  council  may  impose 
this  obligation  only  upon  the  owners  or  oc- 
cupants of  property  who  actually  own  or 
possess  land  fronting  upon  the  street  in 
which  the  new  sidewalk  is  to  be  constructed. 
It  seems  to  us  a  forced  and  wholly  unwar- 
rantable interpretation  of  the  term  "prem- 
ises" to  apply  it  to  railroad  tracks,  wliieh 
merely  constitute  the  tangible  part  of  a 
railroad  company's  special  franchise  to 
occupy  a  city  street.  Ownership  of  the 
street  is  not  in  the  railroad  company;  nor 
does  the  railroad  company  exclusively  oc- 
cupy any  portion  thereof  except  that  wliicli 
lies  directly  under  the  rails.  These  tracks 
do  not  seem  to  us  to  be  premises  within 
the  true  meaning  and  purport  of  the  stat- 
ute; yet  it  is  these  tracks,  and  these  alone, 
which  are  the  subject  of  the  assessment  in 
question  here.  The  provision  is  applicable 
to  cases  of  the  ordinary  ownw  or  occupant 
of  land  on  the  side  of  a  public  street  in 
front  of  whose  land  a  new  sidewalk  is  to 
be  constructed,  and  not  at  all  to  the  grantee 
of  a  special  franchise  enjoying  simply  an 
easement  in  the  middle  of  the  street. 

The  requirement  that  the  assessment  shall 
be  laid  upon  the  land  and  premises  in  front 
of  which  the  work  is  done  according  to  the 
lineal  frontage  further  confirms  the  view 
tliat  such  a  condition  of  things  as  exists  in 
the  present  case  docs  not  fall  within  the 
scope  of  the  charter  provision.  Railroad 
tracks  cannot  fairly  be  said  to  have  any 
"frontage."  The  learned  judge  who  heard 
the  case  at  special  term  declared  that  the 
railroad  company  was  the  exclusive  occu- 
pant of  the  lands  bounded  by  the  retaining 
wall  of  the  cut,  and  that  this  piece  of  real 
estate  constituted  definite  premises,  accu- 
rately described;  but  the  mere  fact  that  it 
is  not  convenient  for  the  public  to  travel 
through  that  part  of  the  Terrace  occupied 
by  the  cut  docs  not  make  the  railroad  com- 
pany the  exclusive  occupant  thereof  in  a 
legal  sense  and  as  a  matter  of  right.  As  wo 
have  pointed  out,  the  assessment  in  question 
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is  not  laid  upon  any  laud  in  the  cut,  but  ap- 
plies solely  to  the  tracks  of  the  railroad 
company.  This  expressly  appears  in  the 
findings.  ^ 

For  these  reasons,  without  passing  upon 
any  of  the  other  questions  in  the  case,  we 
have  reached  the  conclusion  that  the  tracks 
of  the  plaintiff  could  not  lawfully  be  as- 
sessed for  the  expense  of  constructing  the 
so-called  sidewalks  along  the  open  cut  in 
the  Terrace. 


It  follows  that  the  judgment,  so  far  as 
appealed  from,  should  be  reversed,  with 
costs,  and  that  judgment  should  be  rendered 
in  favor  of  the  plaintiff  in  accordance  with 
the  prayer  of  tlie  complaint. 

Hiscock,  Cufldeback,  Hogan,  Cardoxo, 
and  Pound »  J  J.,  concur. 

Chase,  J.,  dissents. 


ARKANSAS  SUPREME  COURT. 

SECURTTr  MUTUAL  LIFJS  INSURANCE 
COMPANY,  Appt, 

V. 

J.  F.  LITTLE  et  aL 

(119  Ark.  498,  178  S.  W.  418.) 

Inaaranoe  —  Illegal  contract  —  recov- 
ery off  premiums. 

Directors  of  a  school  district  who  insure 
the  lives  of  residents  of  the  district  to  se- 
cure bonds  issued  by  the  district,  and  give 
their  notes  for  the  premiums,  are  not,  when 
compelled  to  pay  the  notes  to  an  indorsee 
after  the  policies  are  declared  void  for  ab- 
sence of  insurable  interest,  entitled  to  re- 
cover the  premiums  from  the  insurer,  since, 
the  contract  being  against  public  policy, 
the  courts  will  leave  the  parties  where  it 
finds  them. 
For  other  cases,  nee  Insurance,  III,  A,  in 

Dig.  1-52  N.  8. 

(June  28,  1915.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Benton  CJounty 
in  plaintiffs'  favor  in  an  action  brought  to 
recover  the  amount  paid  by  them  as  premi- 
ums on  certain  insurance  policies.  Ke- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Fowler  A  Ivfe,  for  appellant: 

Courts  will  not  aid  either  party  to  a 
contract  when  the  consideration  for  same  is 
an  illegal  transaction. 

Martin  v.  Hodge,  47  Ark.  378,  58  Am. 
Rep.  763,  1  S.  W.  694;  Burks  v.  Harris,  91 
Ark.  206,  23  L.R.A.(N.S.)  626,  334  Am.  St. 
Rep.  67,  120  S.  W.  979,  18  Ann.  Cas.  566; 
Wood  V.  Stewart,  81  Ark.  41,  98  S.  W.  711; 
Roller  V.  Murray,  112  Va.  780,  38  UR.A. 
(N.S.)  1202,  72  S.  E.  665,  27  Ann.  Cas. 
J088;  Chapman  v.  Haley,  117  Ky.  1004,  80 
S.  VV.  190,  4  Ann.  Cas.  712;  9  Cyc  646; 
Edwards  v.  Raudle,  63  Ark.  318,  36  L.RA. 
174,  58  Am.  St.  Rep.  108,  38  S.  W.  843. 

Where  one  voluntarily  makes  a  pajrment 

Note.  —  As  to  illegality  of  policy  for  lack 
of   insurable  interest  as  affecting  right  to 
recover   back   premiums   paid,    see   annota- 
tion following  this  case,  post,  477. 
L.R.A.1917A. 


upon  a  claim  with  knowledge  of  the  facts, 
or  under  such  circumstances  that  he  is  af- 
fected with  such  knowledge,  he  cannot  re- 
cover back  such  payment  upon  the  ground 
that  the  asserted  claim  was  unenforceable, 
or  illegal  and  void. 

Blackburn  v.  Vexarkana  Gas  &  £.  Co.  102 
Ark.  152,  143  S.  W.  588;  Vick  v.  Shinn, 
49  Ark.  70,  4  Am.  St.  Rep.  26,  4  S.  W. 
60;  Crenshaw  v.  Collier,  70  Ark.  5,  65  S.  W. 
709;  Larrimer  v.  Murphy,  72  Ark.  652,  82 
S.  W\  168;  Ritchie  v.  Bluff  City  Lumber  Co. 
86  Ark.  175,  110  S.  W.  501;  Maryland 
Casualty  Co.  v.  Little  Rock  R.  &.  Electric 
Co.  02  Ark.  30G,  122  S.  W.  994. 

Messrs.  Dick  Rice  and  Jeff  Rice,  for 
appellees : 

Plaintiffs  had  the  right  to  recover  these 
insurance   premiums. 

Ball  V.  Fulton  County,  31  Ark.  379;  Ar- 
kansas Nat.  Hank  v.  Martin,  110  Ark.  578, 
163  S.  W.  795;  Tate  v.  Commercial  Bldg. 
Asm.  97  Va.  74,  45  L.R.A.  243,  75  Am.  St. 
Rep.  770,  33  S.  E.  382 ;  Metropolitan  L.  Ins. 
Co.  V.  Felix,  73  Ohio  St.  46,  75  N.  E.  941, 
4  Ann.  Cas.  121 ;  McRae  v.  Warmack,  98 
Ark.  62,  33  L.R.A. (N.S.)  949,  135  S.  W. 
807 ;  American  Mut.  L.  Ins.  Co,  v.  Bertram, 
163  Ind.  51,  64  L.R.A.  935,  70  N.  E.  268; 
Waller  v.  Northern  Assur.  Co.  64  Iowa,  101, 
19  N.  W.  865. 

The  compultsory  payment  of  the  judgment 
is  not  a  voluntury  payment. 

Vick  V.  Shinn,  49  Ark.  70,  4  Am.  St,  Rep. 
26,  4  S.  W.  60;  27  Cyc.  866;  Metropolitan  L. 
Ins.  Co.  V.  Bowser,  20  Ind.  App.  657,  60  N. 
E.  86;  Waller  v.  Northern  Assur.  Co.  64 
Iowa,  101,  19  N.  W.  865. 

Smith,  J.,  delivered  the  opinion  of  the 
court: 

This  cause  was  tried  in  the  court  below 
upon  an  agreed  statement  of  facts  from 
which  it  appears  that  on  and  prior  to  April 
7,  1913,  the  appellees,  who  were  the  plain- 
tiffs below,  were  the  school  directors  for  the 
special  school  district  of  Rogers,  Benton 
county,  and,  in  order  to  provide  means  for 
the  payment  of  bonds  in  the  sum  of  $35,000, 
issued  by  said  district,  they  took  out  18 
policies  of  life  insurance  upon  the  lives  of 
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young  men  residing  in  that  district  for  the 
aggregate  sum  of  $35,000.  The  amount  of 
the  first  year's  premium  on  all  of  said 
policies  was  $1,674.20,  and  it  was  agreed  at 
the  time  of  the  issuance  of  these  policies 
that,  if  the  district  did  not  have  the  money 
with  which  to  pay  these  preriiiums,  the  agent 
of  the  life  insurance  company  would  accept 
the  note  of  said  district  for  the  premium, 
indorsed  by  appellees ;  that  the  policies  were 
ibsued  and  the  appellees  signed  two  notes 
for  the  total  amount  of  the  premiums,  each 
bearing  interest  at  the  rate  of  10  per  cent 
per  annum  from  date  until  paid,  and  de- 
livered them  to  the  agent  in  payment  of 
said  premium.  The  agreed  statement  of 
facts  further  recited  that  the  agent  in- 
dorsed and  sold  said  notes  before  maturity 
to  the  Arkansas  National  Bank,  of  Fayette- 
ville,  and,  as  the  agent  i^r  the  insurance 
company,  received  the  face  of  the  notes,  a 
large  part  of  which  was  paid  to  the  defend- 
ant company;  that  thereafter  the  bank  was 
informed  by  appellees'  attorney  that  said 
policies  were  void,  and  the  bank  immediate- 
ly made  a  written  demand  upon  said  insur- 
ance company  for  the  return  of  said  money, 
which  the  company  refused  to  pay,  and 
thereupon  the  bank  instituted  suit  on  said 
notes  against  appellees  and  the  insurance 
agent,  and  recovered  judgment  on  said  notes 
against  appellees  and  the  agent  for  the  face 
of  the  notes,  with  the  accrued  interest;  that 
said  insurance  policies  were  held  by  the 
supreme  court  to  be  illegal,  null,  and  void 
as  contrary  to  public  policy  in  the  case  of 
Little  V.  Arkansas  Nat.  Bank,  105  Ark.  281, 
152  S.  W.  281,  for  the  reason  that  said 
school  district  and  appellees  had  no  in- 
surable interest  in  the  lives  of  the  young 
men  on  whose  lives  said  policies  were  is- 
sued; that  appellees  had  been  compelled  to 
pay,  and  have  paid,  the  amount  of  said 
judgment,  with  all  costs.  Appellees  now  sue 
to  recover  this  amount.  It  appears  from  the 
opinion  of  this  court  in  the  case  of  Little 
V.  Arkansas  Nat.  Bank,  113  Ark.  72,  167  S. 
W.  76,  that  appellees  resisted  the  payment  of 
these  notes,  and  finally  paid  them  only  after 
an  adjudication  by  this  court  of  their  lia- 
bility to  the  bank  for  the  reason  stated  in 
the  opinion  in  that  case.  Appellees  re- 
covered judgment  in  the  court  below  for  the 
entire  amount  paid  by  them,  and  this  appeal 
questions  their  right  to  maintain  this  suit. 
The  former  opinions  in  this  case  have  de- 
cided that  the  notes  out  of  which  this  liti- 
gation arose  were  void  as  between  the  par- 
ties thereto  because  they  were  based  upon 
a  consideration  which  was  held  to  be  in 
contravention  of  public  policy;  and  the  suit 
to  recover  tliis  money  necessarily  involves 
an  inquiry  into  the  circumstances  under 
whidi  it  was  paid.  In  the  case  of  Martin  v. 
L.R.A.1917A. 


Hodge,  47  Ark.  378,  68  Am.  Rep.  763,  1  S. 
W.  694,  this  court  said:  "The  test  to  de- 
termine whether  a  plaintiff  is  entitled  to 
recover  in  an  action  like  this,  or  not,  is  his 
ability  to  establish  his  case  without  any  aid 
from  an  illegal  transaction.  If  his  claim 
or  right  to  recover  depends  on  a  transaction 
which  is  malum  in  se  or  prohibited  by 
legislative  enactment,  and  that  transaction 
must  necessarily  be  proved  to  make  out  his 
case,  there  can  be  no  recovery." 

See  also  Brooks  v.  State,  91  Ark.  506,  121 
S.  W.  740;  Wood  v.  Stewart,  81  Ark.  48,  98 
S.  W.  711. 

Appellees  insist  that  they  are  not  seeking 
to  enforce  any  right  growing  out  of  the  con- 
tracts of  insurance.  But  we  think  this  is 
the  eflfect  of  their  action.  They  cannot  re- 
cover here  without  showing  circumstances 
under  which  the  money  was  paid,  and,  when 
this  is  done,  it  appears  that  the  litigation 
is  bottomed  upon  a  contract  which  was 
illegal  because  it  was  contrary  to  public 
policy. 

In  the  case  of  Edwards  v.  Randle,  63  Ark. 
318,  36  L.R.A.  174,  58  Am.  St.  Rep.  108, 
38  S.  W.  343,  a  contract  was  made  for  the 
sale  of  the  fixtures  of  a  postoiiice,  in  which 
the  vendor,  who  was  the  postmaster,  agreed 
to  resign  his  office  and  recommend  the  ap- 
pointment of  the  vendee  as  his  successor. 
The  purchase  price  of  the  fixtures  was  paid, 
but  there  was  a  subsequent  refusal  on  the 
part  of  the  vendor  to  perform,  whereupon 
the  vendee  sued  to  recover  the  money  paid 
by  liim  under  this  contract.  In  that  case  it 
was  held  that  the  contract  was  void  because 
its  subject-matter  was  contrary  to  public 
policy,  and  in  holding  that  the  vendee  had 
no  right  to  maintain  the  suit  it  was  said: 
"This  court  cannot  lend  its  aid  to  either 
party  in  respect  to  any  claim  or  thing  in- 
volved in  such  a  contract." 

The  case  of  Roller  v.  Murray,  112  Va. 
780,  38  L.R.A.(N.S.)  1202,  72  S.  E.  665,  is 
annotated  in  Ann.  Cas.  1913B,  1088,  where 
an  extensive  case  note  is  found,  citing  many 
authorities  on  this  subject.  That  was  a 
case  in  which  an  attorney  sued  for  services 
performed  under  a  contract  which  had  been 
held  to  be  champertous  and  void  because  it 
was  an  agreement  by  an  attorney  to  under- 
take to  carry  on  litigation  at  his  own  risk, 
or  without  costs  to  his  client,  for  a  share 
of  the  recovery.  Discussing  the  general 
principles  involved  in  the  right  to  maintain 
such  a  suit,  it  was  said:  "On  the  other 
hand,  it  is  also  well  settled,  as  a  general 
rule,  that,  where  the  contract  is  illegal, 
because  contrary  to  pe?itive  law  or  against 
public  policy,  an  action  cannot  be  main- 
tained either  to  enforce  it  directly  or  to 
recover  the  value  of  services  rendered  under 
it,  or  money  paid  on  it.'* 
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Continuing,  the  court  quoted  from  9  Cyc. 
546,  as  follows:  "The  law,  in  short,  will 
not  aid  either  party  to  an  illegal  agreement. 
It  leaves  the  parties  where  it  finds  them. 
Therefore  neitlier  a  court  of  law  nor  a  court 
of  equity  will  aid  the  one  in  enforcing  it  or 
give  damages  for  a  breach  of  it,  or  set  it 
aside  at  tiic  suit  of  the  other;  or,  when 
the  agreement  has  been  executed  in  whole 
or  in  part  by  the  payment  of  money  or 
the  transfer  of  other  property,  lend  its  aid 
to  recover  it  back.  The  object  of  the  rule 
refusing  relief  to  either  party  to  an  illegal 
contract,  when  the  contract  is  executed,  is 
not  to  give  validity  to  the  transaction,  but 
to  deprive  the  parties  of  all  right  to  have 
either  enforcement  of,  or  relief  from,  the 
illegal  agreement.  .  .  .  Money  paid  un- 
der an  agreement  which  is  executed,  wheth- 
er as  the  consideration  or  in  performance 
of  the  promise,  cannot  be  recovered  back 
where  the  parties  are  in  pari  delicto,  and 
goods  delivered  or  lands  conveyed  under  an 
illegal  agreement  are  subject  to  the  same 
rule.' " 


We  further  quote  from  that  case  as  fol- 
lows: ''Pollock,  in  his  work  on  Contracts 
(Waldos  cd.),  after  stating  tlie  general  rule 
that  money  or  property  paid  or  delivered 
under  an  unlawful  agreement  cannot  be 
lecovered  back,  says  that  'the  principle 
proper  in  this  class  of  cases  is  that  persons 
who  have  entered  into  dealings  forbidden  by 
law  must  not  expect  any  assistance  from 
the  law,  save  so  far  as  the  simple  refusal 
to  enforce  such  an  agreement  is  unavoidably 
beneficial  to  the  party  sued  upon  it.  As  it 
is  sometimes  expressed,  the  court  is  neutral 
between  the  parties/  " 

Accepting  the  view  of  the  law  that  the 
courts  should  not  lend  their  aid  to  any 
party  to  a  contract  which  is  void  as  against 
public  policy,  either  by  enforcing  its  pro- 
visions, on  the  one  hand,  or  by  permitting 
the  recovery  of  money  paid  in  the  perform- 
ance of  its  conditions,  on  the  other,  we 
must  hold  that  this  suit  cannot  be  main- 
tained, and  the  judgment  of  the  court  below 
will  therefore  be  reversed,  and  the  cause 
will  be  dismissed. 


Annotation — ^Illegality  of  policy  for  lack  of  insurable  interest  as  affecting 

right  to  recover  back  premiums  paid. 


As  to  right  to  recover  premiums  paid 
on  life  of  adult,  insured  without  his 
consent,  see  note  to  Martin  v.  McAllis- 
ter, 56  L.R.A.  586. 

As  to  right  of  insured  to  return  of 
premium  where  policy  is  void  or  void- 
able because  of  misrepresentations  on 
his  part,  see  annotation  to  Metropolitan 
L.  Ins.  Co.  V.  Freedman,  32  L.R.A. 
(N.S.)  298. 

Other  aspects  of  the  general  subject  as 
to  the  right  to  return  of  premiums  are 
treated  in  notes  cited  in  the  Index  to 
L.R.A.  Notes,  under  the  title,  "Insur- 
ance," subtitles,  "Premiums;  assess- 
ments," "Return  of;  recovery  back." 

Iiife  iaanraaoe. 

The  present  note  covers  only  the  right 
to  a  return  of  the  premium  where  there 
was  an  entire  want  of  insurable  inter- 
est, and  does  not  go  into  the  right  to 
recover  pro  tanto  where  there  was  a 
partial  failure  of  interest. 

The  well-settled  role  that  the  law  will 
not  aid  either  party  to  an  illegal  con- 
tract, but  will  leave  them  where  it  finds 
them,  was  applied  in  Secubity  Mut.  L. 
Ins.  Co.  v.  Little,  ante,  475,  where  the 
court  refused  directors  of  a  school  dis- 
trict, who  insured  the  lives  of  residents 
of  the  district  to  secure  bonds  issued  by 
the  district,  and  gave  their  notes  for 
the  premium,  the  aid  of  the  court  to  re- 
cover the  amount  of  the  premiums  from 
L.K.A.1917A. 


the  insurer,  although  they  had  been  com- 
pelled to  pay  the  notes  to  an  indorsee 
after  the  policies  had  been  declared  void 
because  of  want  of  insurable  interest. 

In  accord  with  this  case,  where  no 
fraud  is  shown  on  the  part  of  the  in- 
surer's representative,  and  the  plaintiff 
was  not  deceived  as  to  the  facts,  but 
voluntarily  took  out  a  policy  on  a  life 
in  which  he  had  no  insurable  interest, 
he  is  generally  held  to  be  in  pari  delicto 
with  the  insurer,  and  therefore  not 
entitled  to  the  aid  of  the  courts  to  re- 
cover back  premiums  paid.  \ 

Thus,  in  the  following  cases,  where 
the  policies  were  voluntarily  taken  by 
the  applicant  without  an  insurable  in- 
terest in  the  life  attempted  to  be  in< 
surety  and  there  was  no  fraud  on  the 
part  of  the  insurers'  agent,  a  recovery 
was  denied,  the  parties  being  in  pari 
delicto:  Hall  v.  Prudential  Ins.  Co. 
(1911)  72  Misc.  626,  130  N.  Y.  Supp. 
366,  affirmed  in  (1912)  148  App.  Div. 
934,  133  N.  Y.  Supp.  1126  (action  for 
money  had  and  received) ;  Elson  y. 
Crooks  (1911)  106  L.  T.  N.  S.  (Bag.) 
462;  Evanson  v.  Crooks  (1911)  106  L.  T. 
N.  S.  (Eng.)  264,  28  Times  L.  R.  123 
(recovery  sought  on  the  theory  of  money 
had  and  received,  and  also  on  the  theory 
that  the  consideration  had  failed) ;  Phil- 
lips V.  Royal  London  Mut.  Ins.  Co.' 
(1911)  106  L.  T.  N.  S.  (Eng.)  136;  Harse 
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V.  Pearl  Life  Assur.  Co.  [1904]  1  K.  B. 
(Bug.)  558,  3  B.  R.  C.  832,  73  L.  J.  K. 
B.  N.  S.  373,  52  Week.  Rep.  457,  90  L. 
T.  N.  S.  245,  20  Times  L.  R.  264. 

A  fortiori  there  can  be  no  recovery  if 
plaintiff  deceived  the  insurer  on  this 
point.  Thus,  there  can  be  no  recovery  of 
premiums  after  the  cancelation  of  a  poli- 
cy which  was  obtained  by  a  fraudulent 
representation  on  the  part  of  the  pLain- 
tift  that  he  was  acting  as  the  agent  of 
the  person  whose  life  was  to  be  insured, 
in  whose  life  he  in  fact  had  no  insurable 
interest.  Howard  v.  Refuge  Friendly 
Soc.  (1886)  54  L.  T.  N.  S.  (Eng.)  644. 

And  one  who  had  no  insurable  inter- 
est in  the  life  attempted  to  be  insured, 
and  who  took  a  policy  in  the  latter's 
name  without  his  knowledge,  and  paid 
the  premiums  in  reliance  on  the  state- 
ment of  the  insurer's  agent  that  she 
could  recover  the  amount  of  the  insur- 
ance or  the  premiums  would  be  repaid, 
is  in  pari  delicto,  and  neither  she  nor 
the  one  in  whose  name  the  insurance 
was  effected  can  maintain  a  suit  for  the 
recovery  of  the  premiums  paid.  Mc- 
Dermott  v.  Prudential  Ins.  Co.  (1893)  7 
Kulp  (Pa.)  246. 

And  where  one  obtaining  a  policy  on 
the  life  of  anotlier  knew  that  he  had  no 
insurable  interest,  and  that  such  an  in- 
terest was  necessary  to  the  validity  of 
the  policy,  and  also  that,  under  the 
statute,  the  consent  of  the  one  whose 
life  was  to  be  insured  must  be  obtained, 
no  recovery  of  premiums  paid  can  be 
had  by  him,  and  the  fact  that  the  in- 
surer was  also  aware  of  the  facts  docs 
not  alter  the  conclusion,  since  the  parties 
are  in  pari  delicto.  Work  v.  American 
Mut.  L.  Ins.  Co.  (1903)  31  Ind.  App. 
153,  67  N.  E.  458. 

Where  a  complaint  does  not  show  that 
the  parties  are  not  in  pari  delicto,  and; 
so  far  as  appears,  the  applicant  for  in- 
surance on  a  life  in  which  he  had  no  in- 
surable interest  made  his  application 
voluntarily,  and  without  any  fraud  on 
the  part  of  the  insurer's  representatives, 
no  cause  of  action  for  a  return  of  the 
premium  is  set  forth,  although  it  is 
alleofed  that  subsequently  to  the  issuance 
of  th«»  policy  an  inerenped  assessment 
was  paid  in  accordance  with  the  insurer's 
demand,  and  also  that  the  plaintiff  be- 
lieved the  policy  to  be  valid.  American 
Mut.  L.  Ins.  Co.  V.  ^fead  (1906)  39  Ind. 
App.  215,  79  N.  E.  526.  It  was  further 
held  in  the  case  last  cited  that  no  cause 
warranting  a  recovei*}'  was  stated  by  a 
paragraph  which  merely  alleored  that  the 

insurer  solicited  the  plaintiff  to  take  a 
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policy  on  the  life  in  which  he  had  no  in- 
surable interest,  and  represented  that  it 
was  valid,  and  that  plaintiff  believed  it 
to  be  so,  and  secured  the  policy,  since 
the  allegations  disclosed  nothing  beyond 
a  representation  as  to  the  legal  effect 
of  the  proposed  contract,  concerning  the 
facts  of  which  both  parties  had  knowl- 
edge. 

And  where  a  policy  contained  a  pro- 
vision that,  if  material  statements  of  the 
applicant  were  untrue,  it  should  be  void 
and  the  premiums  forfeited,  it  was  held 
that  there  could  be  no  recovery  of 
premiums  paid,  although  a  card  con- 
taining  statements  purporting  to  show 
that  the  applicant  had  an  insurable  in- 
terest in  the  life  was  filled  up  by  the 
insurer's  agent,  there  being  no  findini,^ 
by  the  jury  that  the  applicant,  who  had 
no  insurable  interest  in  the  life  at- 
tempted to  be  insured,  was  induced  by 
the  fraud  of  the  insurer's  representative 
to  sign  the  statement  without  knowledge 
of  its  terms,  and  no  finding  that  the  ap- 
plicant had  acted  innocently.  Howarth 
V.  Pioneer  Life  Assur.  Co.  (1912)  107 
L.  T.  N.  S.  (Eng.)  155. 

The  view  was  also  taken  in  this  case 
that,  apart  from  the  above  provision  of 
the  policy,  the  plaintiff,  being  prima 
facie  in  pari  delicto  with  the  defendant, 
could  not  recover  where  she  had  failed 
to  establish  that  she  was  not  a  party  to 
the  fraud  which  had  been  practised  by 
the  agent. 

In  Brophy  v.  North  American  Life 
Assur.  Co.  (1902)  32  Can.  S.  G.  261, 
where  one,  under  an  agreement  with  an- 
other in  whose  life  he  had  no  insurable 
interest,  took  out  a  policy  on  the  latter's 
life  without  disclosing  the  facts  to  the 
insurer  it  was  held,  in  an  action  by  the 
insurer  to  cancel  the  policy,  that  the  per- 
son who  thus  obtained  the  policy  was 
not  entitled  to  a  decree  for  the  return  of 
the  premium,  the  court  holding  that  the 
maxim  '*in  pari  delicto  melior  est  cansa 
possidentis"  was  inapplicable,  since 
there  was  no  delictum  on  the  part  of 
the  insurer,  but  that  the  rule  that  gov- 
erned the  ease  was  ^^cessat  quidem  con- 
dictio,  quum  turpiter  datur,"  remarking 
that  the  law  was  not  so  irrational  as  to 
make  the  causa  possidentis  less  favor- 
able when  a  party  is  not  particeps  crimi- 
nis  than  when  he  is  as  guilty  as  the 
other  party.  The  same  result  was  also 
reached  in  Knights  &  Ladies  of  Honor 
V.  Burke  (1890)  4  Tex.  App.  Civ.  Cas. 
(Willson)  234,  15  S.  W.  45. 

In  Lewis  v  Phcenix  Mut.  L.  Ins.  Co. 
(1872)   39  Conn.  100,  where,  after  the 
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cancelation  of  a  policy,  an  aetion  was 
instituted  for  the  recovery  of  premiums 
paid,  and  it  was  shown  that  the  policy 
was  obtained  by  the  plaintiff  through  the 
collusion  of  the  defendant's  agent  by  an 
application  falsely  stating  that  the 
plaintiff  had  an  insurable  interest  in  the 
life  attempted  to  be  insured,  without  an 
examination  of  or  knowledge  by  the  per- 
son whose  life  was  to  be  covered,  and  it 
also  appeared  that,  without  the  insurer's 
knowledge,  the  agent  undertook  to  ad- 
vance the  premiums  and  take  the  policy 
off  the  plaintiff's  hands  if  requested  to 
do  so  within  three  years,  and  that  by 
his  agreement  with  the  plaintiff  the 
agent  was  to  receive  a  certain  part  of 
the  benefit  in  case  the  person  whose  life 
was  insured  died  within  three  years, 
there  was  held  to  have  been  a  fraud  per- 
petrated upon  the  insurer,  and  the  plain- 
tiff, who  had  knowledge  of  the  facts^ 
was  held  chargeable  therewith,  and  a 
recovery  was  denied  him,  although  he 
did  not  actually  participate  in  the 
fraudulent  intent,  and  was  ignorant  of 
the  legal  effect  of  the  transaction;  and 
it  was  held  that  he  was  estopped  to 
claim  that  the  policy  was  never  opera- 
tive because  of  the  want  of  insurable  in- 
terest. 

The  fraud  or  misrepresentations  of 
the  insurer's  representatives,  however, 
may  warrant  a  recovery  of  premiums. 

Thus,  where  the  insurer's  agent  fraud- 
ulently represented  to  the  plaintiff  that 
the  policy  issued,  which  was  on  a  life 
in  which  the  plaintiff  had  no  insurable 
interest,  was  valid,  and  the  plaintiff  re- 
lied and  acted  upon  this  statement,  it 
was  held  that  he  might  recover  the 
premiums.  British  Workman  &  G.  As- 
sur.  Co.  V.  Cunliffe  (1902)  18  Times  L. 
R.  (Eng.)  425,  affirmed  in  (1902)  18 
Times  L.  R.  502.  This  case  wns  distin- 
STuished  in  Phillips  v.  Roval  Ijondoii 
Mut.  Ina.  Co,  (1911)  105  L.  T.  N.  S. 
(Eng.)  136,  from  Harse  v.  Pearl  Life 
Assur.  Co.  [1904]  1  K.  B.  (Eng.)  558, 
3  B.  R.  C.  8.32,  73  L.  J.  K.  B.  N.  S.  373, 
52  Week.  Rep.  457,  90  L.  T.  N.  S.  245, 
20  Times  L.  R.  264,  upon  the  ground 
that  in  the  last  case  the  agent's  repre- 
sentations were  not  fraudulent,  while  in 
the  Cunliffe  Case  they  were. 

And  it  has  been  held  that  the  parties 
were  not  in  pari  delicto,  and  that  a  re- 
covery of  the  premiums  paid  could  be 
had  where  the  plaintiff  took  an  assign- 
ment of  a  policy  without  knowledge  of 
the  fact  that  it  was  void  because  the 
one  to  whom  it  had  been  issued  had  no 
insurable  interest  in  the  life  attempted 
L.R.A.1917A. 


to  be  insured,  and  because  the  consent 
of  the  person  on  whose  life  it  was  is- 
sued had  not  been  obtained,  it  appearing 
that  the  insurer's  agent  and  vice  presi- 
dent had  informed  the  plaintiff  that  the 
policy  and  assignment  were  valid,  the 
court  stating  that  the  mistake  could  fair- 
ly be  regarded  as  one  of  fact  as  well  as 
of  law.  American  Mut.  L.  Ins.  Co.  v. 
Bertram  (1904)  163  Ind.  51,  64  L.R.A. 
936,  70  N.  E.  258. 

Marine  inanrance. 

A  recovery  of  the  premium  paid  on  a 
marine  policy  has  been  denied  on  the 
ground  that  the  parties  were  in  pari  de- 
licto where  the  applicant  had  no  insur- 
able interest  in  the  property  attempted 
to  be  insured.  Lowry  v.  Bourdieu 
(1780)  2  Dougl.  K.  B.  469,  99  Eng.  Re- 
print, 299,  14  Eng.  Rul.  Cas.  533. 

And  it  has  been  held  that  one  who 
had  no  insurable  interest  in  a  ship,  be- 
cause of  a  defect  in  his  title,  could  not 
recover  the  premium  paid  after  the  ship 
had  reached  port  and  the  risk  had  been 
determined.  M'CulIoch  v.  Royal  Exch. 
Assur.  Co.  (1813)  3  Campb.  (Eng.)  406, 
14  Revised  Rep.  765. 

A  recovery  of  the  premium  paid,  how- 
ever, was  allowed  in  Mellen  v.  National 
Ins.  Co.  (1829)  1  Hall  (N.  Y.)  500, 
where  the  insurer  had  borne  no  risks 
because  the  plaintiff  had  no  insurable 
interest  in  the  freight  purported  to  be 
covered  by  the  policy. 

And  one  who,  at  the  time  he  applied 
for  insurance  on  a  vessel,  informed  the 
agent  that  he  did  not  know  on  whose 
account  the  vessel  had  been  bought,  and 
who  received  a  policy  for  his  own  ac- 
count or  that  of  others  named,  has  been 
held  entitled  to  recover  the  premiums 
which  he  paid,  where  it  was  shown  that 
he  did  not  have  an  insurable  interest  in 
the  vessel,  or  authority  to  take  out  in- 
surance for  other  persons,  so  that  no 
risk  attached  under  the  policy  issued. 
Steinbach  v.  Rhinelander  (1802)  3 
Johns.  Cas.  (N.  Y.)  269. 

And  one  who  had  no  insurable  interest 
in  a  vessel  because  of  its  seizure  before 
war  was  declared  may  recover  the  pre- 
mium, in  the  absence  of  fraud  on  his 
part.  Routh  v.  Thompson  (1809)  11 
East,  428,  103  Eng.  Reprint,  1069, 10  Re- 
vised Rep.  539. 

And  where  goods  which  one  attempts 
to  insure  are  shipped  in  such  a  way  that 
he  has  no  insurable  interest  in  them,  he 
may  recover  the  premium  paid  on  a  pol- 
icy taken  out  with  the  expectation  that 
the  goods  would  be  shipped  to  him. 
Toppan  V.  Atkinson  (1807)  2  Mass.  305. 
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It  has  been  held  in  an  action  to  re- 
cover back  premiums  on  the  ground  that 
the  person  obtaining  the  policy  had  no 
insurable  interest  in  the  vessel  which 
was  attempted  to  be  insured,  that  the 
vessel's  register  in  the  name  of  persons 


other  than  the  one  obtaining  the  policy 
was  hot  prima  facie  evidence  that  the 
latter  was  not  her  owner.  Sharp  v. 
United  Ins.  Co,  (1817)  14  Johns.  (N. 
Y.)  20L  J.  T.  W. 
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STATE   OF  MAINE 

V. 

HOWARD  M.  LATHAM. 

(—  Me.  — ,  98  Atl.  578.) 

Constitutional    law    —    requiring    milk 
dealers  to  pay  bills. 

A  statute  requiring,  under  penalty,  dealers 
in  milk  to  pay  for  their  purchases  of  that 
commodity  twice  a  month,  is  unconstitution- 
al class  legislation. 
F<}r   other   cases,   see   Constitutional   Law, 

II,  a,  k,  a,  in  Dig.  1-52  N.  8. 

(September  9,  1916.) 

EXCEPTIONS  by  respondent  to  the  over- 
ruling of  his  demurrer  to  an  indictment 
charging  him  with  violation  of  a  statute  re- 
quiring milk  dealers  to  pay  for  purchases 
semimonthly.     Sustained. 

The  facts  are  stated  in  the  opinion. 

Mr.  Jacob  H.  Berman,  for  tho  State: 

Chapter  32  of  the  Laws  of  1915  is  not 
unconstitutional  class  legislation. 

Austin  V.  State,  10  Mo.  591 ;  People  ex 
rel.  Mechamcus  v.  Warden,  144  N.  Y.  529, 
27  L.R.A.  718,  39  N.  E.  686;  Patterson  v. 
Kentucky,  97  U.  S.  501,  24  L.  ed.  1115; 
Willis  V.  Standard  Oil  Co.  50  Minn.  290,  52 
N.  W.  652 ;  State  v.  Campbell,  64  N.  H.  402, 
10  Am.  St.  Rep.  419,  13  Atl.  585;  People  v. 
Cipperly,  101  N.  Y.  634,  4  N,  E.  107;  Peo- 
ple V.  Eddy,  59  Hun,  615,  35  N.  Y.  S.  R. 
146,  12  N.  Y.  Supp.  628;  Glover  v.  Board 
of  Flour  Inspectors,  48  Fed.  348;  Turner  v. 
Maryland,  107  U.  S.  38,  27  L.  ed.  370,  2 
Sup.  Ct.  Rep.  44;  Ritchie  v.  Boynton,  114 
Mass.  431;  Durgin  v.  Dyer,  68  Me.  143; 
Pierce  v.  Kimball,  9  Me.  54,  23  Am.  Dec. 
637;  Pittsburg  &  S.  Coal  Co.  v.  Louisiana, 
156  U.  S.  590,  39  L.  ed.  644,  5  Inters.  Com. 
Rep.  18,  15  Sup.  Ct.  Rep.  459;  Munn  v. 
Illinois,  94  U.  S.  114,  24  L.  ed.  77;  Mobile 
V.   Yuille,   3   Ala.    137,   36   Am.   Dec.   441; 

Note. —  The  validity  and  effect  of  stat- 
ute regulating  time  of  payment  of  wages  is 
discussed  in  the  note  to  Erie  R.  Co.  v.  Wil- 
liams, 51  L.R.A.(N.S.)  1097,  and  the  earlier 
notes  there  referred  to.  No  case  except 
State  v.  Latham  has  been  found  involving 
the  validity  of  a  statute  prescribing  time 
of  payment  of  obligations  other  than  those 
to  emplovees. 
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[  Maury  v.  Com.  92  Va.  310,  23  S.  E.  757; 
Woodward  v.  Winehill,  14  Wash.  394,  44 
Pac.  860;  Drehman  v.  Stifle,  8  Wall.  595, 
19  L.  ed.  508;  Hess  v.  Johnson,  3  W.  Va. 
645;  State  v.  Smyth,  14  R.  I.  100,  51  Am. 
Rep.  344;  Com.  v.  Waite,  11  Allen,  264,  87 
Am.  Dec.  711;  Com.  v.  Farren,  9  Allen,  4  ' ; 
Polinsky  v.  People,  73  N.  Y.  65;  Orient 
Ins.  Co.  V.  Daggs,  172  U.  S.  557,  43  L.  ed. 
552,  19  Sup.  Ct.  Rep.  281;  Braceville  Coal 
Co.  v.  People,  147  111.  66,  22  L.R.A.  340. 
37  Am.  St.  Rep.  206,  35  N.  E.  62;  Re  Opin- 
ion of  Justices  (Re  House  Bill  No.  1230) 
163  Mass.  589,  28  L.R.A.  344,  40  N.  E.  713. 
Hancock  v.  Yaden,  121  Ind.  366,  6  L.R.A. 
576,  16  Am.  St.  Rep.  396,  23  N.  E.  253; 
Re  Eight  Hour  Law,  21  Colo.  29,  39  Pac. 
328;  Bachelder  v.  Bickford,  62  Me.  526; 
Com.  V.  Hamilton  Mfg.  Co.  120  Mass.  383; 
State  V.  Bornstein,  107  Me.  260,  78  Atl.  281. 
Messrs.  W.  K.  Neal  and  A.  E.  Neal  for 
respondent. 

Savage,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  respondent  stands  indicted  for  a  vio- 
lation of  chapter  32  of  the  Public  Laws  of 
1915,  and  the  case  comes  to  this  court  on 
exceptions  to  the  overruling  of  his  demurrer 
to  the  indictment. 

The  statute  in  question  reads  as  follows: 
**Every  person,  firm  or  corporation  pur- 
chasing cream  or  milk  for  the  purposes  of 
reselling  or  manufacturing  the  same  into 
other  products,  shall  pay  the  producer,  un- 
less otherwise  provided  for  by  written  con- 
tract, semimonthly;  payment  to  be  made  on 
the  first  day  of  each  and  every  month  for 
all  cream  or  milk  received  prior  to  the  fif- 
teenth day  of  the  preceding  month,  and  pay- 
ment to  be  made  on  the  fifteenth  day  of 
each  and  every  month  for  all  cream  or  milk 
received  prior  to  the  first  day  of  the  same 
month.  'Whoever  violates  the  provisions  of 
this  act  shall  be  punished  by  a  fine  of  not 
less  than  $10  nor  more  than  $50." 

The  indictment  before  us  is  clearly  de- 
murrable for  want  of  sufficiently  4eflnite  al- 
legations of  the  time  and  place  of  the  com- 
mission of  the  alleged  offense.  But  the  re- 
spondent has  not  made  that  point.  The 
ground  of  demurrer  relied  upon  is  that  the 
statute  upon  which  the  indictment  is  baaed 
is  unconstitutional,  in  that  it  denies  "the 
equal  protection  of  the  laws,"  which  is  guar- 
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anteed  by  the  14tb  AmeaidiiLent  to  the  Fed' 
eral  Const  it  ution,  Tlte  answer  of  the  btate 
18  that  the  statute  is  the  legitimate,  consti- 
tutional exercise  o£  the  police  ])ower  of  tlie 
statf,  which  is  its  inherent  power  to  estab- 
lish regulations  to  promote  the  public 
health,  safety,  morals,  peace,  comfort,  and 
welfare  (Boston  &.  AI.  R.  Co.  v.  York  Coun- 
ty, 79  Me.  386,  10  Atl.  113),  and  that  the 
14th  Amendment  does  not  Impair  the  police 
power  of  thjB  state. 

Tbat  the  14th  Amendment  was  not  dc- 
sijincd  to  interfere  with  the  proper  exercise 
of  the  police  power  by  the  state  was  held  in 
Rarbier  v.  Connolly,  113  U.  S.  27,  28  L.  ed. 
t>23,  ;>  Sup.  Ct.  Rep.  357.  And  the  doctrine 
has  been  reaiHrmed  since  in  many  cases, 
both  in  the  Federal  and  in  the  state  courts. 
It  is  settled  doctrine.  State  v.  Montgomery, 
JM  Me.  192,  80  Am.  St.  Rep.  386,  47  Atl. 
165,  15  Am.  Crim.  Kcp.  117;  State  v.  Mit- 
chell,  97  Me.  66,  94  Am.  St.  Rep.  481,  53 
Atl.  887;  State  v.  Leavitt,  105  Me.  76,  26 
L.R.A.(N.S.)   799,  72  Atl.  875. 

llie  statute  in  question,  when  analyzed, 
appears  to  be  designed  to  compel  purchas- 
ers of  a  particular  product  intended  for  a 
particular  use,  to  pay  their  purchase  debts 
at  particular  times  on  pain  of  criminal 
])rosecution,  punishment  by  fine,  and,  of 
course,  imprisonment  for  thirty  days,  if  tlie 
fine  is  not  paid.  Rev.  Stat.  chap.  136,  §  12. 
Whether  such  a  statute,  designed  to  aid  in 
the  collection  of  mere  civil  obligations  by 
the  use  of  the  strong  arm  of  the  criminal 
law,  is  within  the  proper  exercise  of  the 
police  power,  is  at  least  questionable.  Cer- 
tainly it  is  not,  unless  the  regulation  in- 
tended be  for  the  promotion  of  the  public 
health,  safety,  morals,  comfort,  or  welfare. 
As  was  said  by  the  court  in  Wyeth  v.  Board 
of  Health  (Wyeth  v.  Thomas)  200  Mass. 
474,  23  L.R.A.rK.S.)  147,  128  Am.  St.  Rep. 
439,  86  N.  E.  925.  "Ko  other  interference  of 
the  public  to  the  detriment  of  an  individual 
if»  permissible.'* 

But,  passing  this  point  without  further 
discussion,  we  come  to  a  consideration  of 
the  14th  Amendment  as  applied  to  this 
statute.  The  Amendment  forbids  the  state 
to  "deny  to  any  person  within  its  jurisdic- 
tion the  equal  protection  of  the  laws."  It 
forbids  what  is  called  "class  legislation.** 
Its  meaning  and  effect,  as  it  relates  to  the 
question  now  before  ns,  have  been  fully  dis- 
cnssed  in  the  recent  cases  of  State  v.  Mit- 
chell and  State  v.  Leavitt,  supra,  and  thft 
dificussion  need  not  be  repeated.  In  a  word, 
discrimination  as  to  legal  rights  and  duties 
is  forbidden.  All  men  under  the  same  con- 
ditions  have  the  same  rights.  Diversity  in 
legislation  to  meet  diversities  in  conditions 
is   permissiMe.     But  if  legislative  regula< 


conditions  differ,  in  order  to  bo  valid,  "theae 
diifereutiations  or  classifications  must  be 
reasonable  and  based  upon  real  difterences 
in  the  situation,  condition^  or  tendencies  of 
thingi^.  Arbitrary  classiiication  of  such  mat- 
ters is  forbidden  by  the  Constitution.  If 
there  be  no  real  dift'eronce  between  the  lo- 
calities or  business  or  occupation  or  prop* 
erty,  tlie  state  cannot  make  one  in  order  to 
favor  some  persons  over  others."  State  v. 
Mitchell,  supra;  Pearsons  v.  Portland,  69 
Me.  278,  31  Am.  Rep.  276;  State  v.  Fur- 
bush,  72  Me.  493;  State  v.  Montgomery,  94 
Me.  192,  80  Am.  St.  Rep.  386,  47  Atl.  365; 
Yick  Wo  V.  Hopkins,  118  U.  S.  356,  30  L. 
ed.  220,  6  Sup.  Ct.  Rep.  1064;  Strauder  v. 
West  Virginia,  100  U.  S.  303,  25  L.  ed.  664, 
3  Am.  Crim.  Rep.  515;  Gulf,  C.  &  S.  F.  R. 
Co.  V.  Ellis,  165  U.  S.  1.50,  41  L.  ed.  666, 
17  Sup.  Ct.  Rep!  255;  Cotting  v.  Kansas 
City  Stockyards  Co.  (Cotting  v.  Godard) 
183^  U.  S.  79,  40  L.  ed.  92,  22  Sup.  Ct.  Rep. 
30:  Connolly  v.  Union  Sewer  Pipe  Co.  184 
U.  S.  540,  46  L.  ed.  679,  22  Sup.  Ct.  Rep. 
431. 

This  statute  does  nob  appl^  to  all  classes 
of  debtors,  but  to  one  class.  It  does  not 
apply  to  all  debts  incurred  by  ■  purchase  of 
products,  but  to  one  ofcass  of  debts.  It  re- 
quires semimonthly  payment  for  milk  or 
cream  of  a  producer,  but  not  for  any  other 
product  bought  of  a  producer.  It  requires 
the  purcliasijr  of  milk  who  is  a  middleman 
or  manufacturer  of  milk  products  to  pay, 
but  does  not  require  him  to  pay  who  buys 
for  other  purposes.  It  gives  the  milk  pro- 
ducer a  strong  club  to  aid  in  the  collection 
of  debts  which  is  not  given  to  other  credit- 
ors. It  subjects  a  class  of  debtors  to  Ira* 
bility  of  criminal  prosecution  to  which  other 
classes  of  debtors  are  not  subjected.  SucJi 
discrimination,  unless  based  upon  some  real 
differences  in  condition  or  situation  or  ne- 
cessities concerning  the  public  health,  wel-, 
fare,  and  so  forth,  offend  against  "the  equal 
protection  of  the  laws"  clause  of  the  Fed- 
eral Constitution,  and  the  statutes  which 
make  them  are  invalid. 

In  what  way  does  compulsory  payments 
of  the  purchase  price  to  producers  of  milk 
tend  to  promote  the  public  health,  safety, 
morals,  or  welfare?  What  reasonable 
ground  of  discrimination  is  there  between 
producers  of  milk  and  producers  of  hay  or 
of  potatoes  or  of  oats,  in  the  matter  of  pay- 
ment for  products?  What  real  difference, 
so  far  as  public  health  and  welfare  are  con- 
cerned, is  there  between  producers  and  other 
vendors?  Why  should  not  the  middleman 
be  protected  as  well  as  the  producer?  If 
the  producer  of  milk  can  properly  be  aided 
in  this  way  in  the  enforcement  of  his 
claims,  why,  with   equal  reason,   may  not 


tions   for   different   localities,   classes,    and    the  man  who  sells  it  to  the  consumer?    Why 
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mav  not  ffroeervmen  and  dealers  in  drv 
goods  be  given  this  aid  in  collecting  their 
bills?  Again,  to  go  back  to  the  text,  what 
i*eal  difference  is  there  which  entitled  the 
milk  producer  who  sells  to  purchasers  for 
resale  or  manufacture  to  pix)tection,  while 
lie  who  sells  to  others  is  not  protected? 
Why  should  one  who  purchases  for  resale 
or  manufacture  be  prosecuted  and  fined  for 
nonpayment,  while  he  who  purchases  for 
any  other  purpose  is  not?  We  are  unable 
to  find  satisfactory  answers  to  these  ques- 
tions. The  arguments  suggest  none.  We 
are  constrained  to  the  conclusion  that  there 
are  none  which  can  relieve  this  statute  of 
its    constitutional    infirmity.      It    is    class 


legislation.  Its  discriminations  are  not 
based  upon  any  real  difiference  in  situation 
or  condition.  We  feel  compelled  to  hold 
that  it  conflicts  with  fundamental  laws,  and 
is  therefore  of  no  effect. 

We  mav  add  that  our  attention  has  been 
called  to  a  class  of  cases  in  which  some 
courts  have  sustained  the  constitutionalitv 
of  statutes  requiring  corporations  to  pay 
their  employees  weekly  or  semimonthly.  We 
allude  to  this  merely  to  say  that  the  cases 
are  not,  in  our  judgment,  analogous  to  the 
one  at  bar. 

Exceptions  sustained. 

Demurrer  sustained. 

Indictment  quashed. 
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CHARLES   HUDSON,   Appt., 
v. 

GLENS  FALLS  INSURANCE  C0:MPANV, 

Respt. 

(218  N.  Y.  183,  112  N.  E.  728.) 

Insurance  —  insurable  Interest  —  farm 
products  —  tenant's  share. 

1.  One  working  a  farm  under  contract 
for  a  share  of  the  hay  produced  beyond  the 
amount  necessary  to  winter  the  owner's 
stock  has  an  insurable  interest. not  only  in 
such  surplus,  but  in  the  amount  necessary 
for  the  stock,  although  the  title  is  to  re- 
main in  the  owner  of  the  farm  until  the 
division  is  made. 

For  other  cases ^  see  Insurance,  IL  a,  in  Dig, 
1-52  N.  S. 

Rescission  —  settlement  under  Insur- 
ance policy. 

2.  One  without  business  experience  who 
settles  his  claim  under  a  fire  insurance  pol- 
icy upon  a  misrepresentation  of  the  adjust- 
er as  to  his  want  of  insurable  interest  in 
part  of  the  property  may  rescind  the  set- 
tlement and  recover  the  amount  doe  under 
the  policy. 

For  other  eases,  see  Compromise  and  Set- 
tlement, in  Dig,  1-52  iV.  8. 

(May  2,  1916.) 

PPEAL  by  plaintiflf  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Fourth  Department,  reversing  a 
judgment  of  a  Special  Term  for  Jefferson 
County  in  plaintiff's  favor  upon  the  report 
of  a  referee,  in  an  action  brought  to  rescind 
a  contract  adjusting  and  settling  plaintiff's 
claim  on  a  policy  of  fire  insurance.  Re- 
versed. 

The  fact*  are  stated  in  the  opinion. 


Note.  —  As  to  Insurable  interest  in  crops, 
see  annotation  following  this  case,  post,  485. 
L.R.A.1917A. 


Mr.  John  Conboy,  witli  Mr.  William  D. 
Morrow,  for  appellant: 

The  defendant  is  estopped  from  asserting 
that  the  policy  on  the  hay  was  void. 

Bobbins  v.  Springfield  F.  &  M.  Ins.  Co. 
149  N.  Y.  477,  44  N.  E.  159;  Skinner  v. 
Norman,  165  N.  Y.  565,  80  Am.  St.  Rep. 
776,  59  N.  E.  309;  Draper  v.  Oswego  County 
Fire  Relief  Asso.  190  N.  Y.  12,  82  N.  E. 
755;  Haight  v.  Continental  Ins.  Co.  92  N.  Y. 
51;  Wood  v.  American  F.  Ins.  Co.  149 
N.  Y.  382,  52  Am.  St.  Rep.  733,  44  N.  E. 
80;  Forward  v.  Continental  Ins.  Co.  142 
N.  Y.  382,  25  L.R.A.  637,  37  N.  E.  615. 

The  plaintiff  had  an  insurable  interest 
in  all  the  property  destroyed  by  the  fire. 

Reynolds  v.  Reynolds,  48  Hun,  144;  Tay- 
lor V.  Bradley,  39  N.  Y.  129,  100  Am.  Dec. 
415;  Crosby  v.  Woleben,  149  App,  Div.  337, 
134  N.  Y.  Supp.  328;  Rice  v.  Peters,  128 
App.  Div.  776,  113  N.  Y.  Supp.  40;  Unglish 
v.  Marvin,  128  N.  Y.  385,  28  N.  E.  634; 
Har^'ey  v.  Cherry,  76  N.  Y.  436;  Cros^s  v. 
National  F.  Ins.'Co.  132  N.  Y.  133,  30  N. 
£.  390;  Berry  v.  American  Cent.  Ins.  Co. 
132  N.  Y.  49,  28  Am.  St.  Rep.  648,  30  N. 
E.  254;  Rohrbach  v.  Germania  F.  Ins.  Co. 
62  N.  Y.  47,  20  Am.  Rep.  451;  Nugent  v. 
Rensselaer  County  Mut.  F.  Ins.  Co.  106 
App.  Div.  308,  94  N.  Y.  Supp.  605;  Riggs 
V.  Commercial  Mut.  Ins.  Co.  125  N.  Y.  7, 
10  L,R.A.  684,  21  Am.  St.  Rep.  716,  25  N. 
£.  1058;  Buffalo  Steam  Engine  Works  v. 
Sun  Mut.  Ins.  Co.  17  N.  Y.  401;  Sturm  v. 
Atlantic  Mut.  Ins.  Co.  63  N.  Y.  77;  John- 
son V.  Crofoot,  53  Barb.  674;  Colville  v. 
Miles,  127  N.  Y.  169,  12  L.R.A.  848,  24  Am. 
St.  Rep.  433,  27  N.  E.  809;  Hawkins  v. 
Giles,  45  Hun,  318;  Betsinger  v.  Schuyler, 
46  Hun,  349;  Leadbetter  v.  Leadbetter,  225 
N.  Y.  290,  21  Am.  St.  Rep  738.  26  N.  B. 
265. 

Defendant  was  guilty  of  fraud  and  mis- 
representation in  the  settlement 
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Berry  v.  American  Cent.  Ins.  Co.  132  N. 
Y.  49,  28  Am.  St  Rep.  548,  30  N.  K.  254; 
Haviland  v.  Willets,  141  N.  Y.  35,  3o  N. 
E.  958;  Pom.  Eq.  Jur.  §  847;  lluks  v. 
Crrimley,  213  N.  Y.  447,  107  N.  K.  1037. 

Mr.  Virgil  K.  Kellogg,  for  reB})oiidont : 

The  plaintiff  had  no  insurable  interest  in 
4  he  70  tons  of  hay  for  which  he  was  not 
paid. 

Cross  V.  National  F.  Ins.  Cq.  132  N.  Y. 
133,  30  N.  E.  30;  Colville  v.  Mile.s,  W  N. 
Y.  169,  12  L.RJV.  848,  24  Am.  St.  Rep,  433, 
27  X.  E.  809;  Johnson  v.  Crofoot,  53  Barb. 
.174;  Hawkins  v.  Giles,  45  Ilun,  318;  Bet- 
Hinger  v.  Schuyler,  40  Ilun,  349. 

The  plaintiff  was  not  obligated  to  the 
Douglas  estate  to  replace  of  the  hay  burned 
sufficient  to  winter  out  the  stock  or  any 
part  of  it. 

Dexter  v.  Norton,  47  N.  Y.  02,  7  Am.  Rep. 
415;  Kein  v.  Tnpper,  52  N.  Y.  550;  Loril- 
lard  V.  Clyde,  142  X.  Y.  456,  24  L.R.A.  113. 
37  X.  E.  489;  Stewart  v.  Stone,  127  N.  T. 
500,  14  L.R.A.  215,  28  X.  E.  595;  24  Cyc. 
1474;  Rawlins  v.  Bush,  80  Ga.  588,  5  S. 
K.  634;  Caruthers  v.  Williams,  58  Mo.  App. 
100. 

There  was  an  accord  and  satisfaction  of 
nn  unliquidated  claim. 

1  Cyc.  334;  Lestienne  v.  Ernst,  5  App. 
Dir.  373,  39  N.  \'.  Snpp.  199;  Nassoiy  v. 
Tomlinson,  148  N.  Y.  326,  51  Am.  St.  Rep. 
G05,  42  N.  E.  715;  Baudman  v.  Finn,  185 
X.  Y-  608,  12  L.R.A.<X.S.)  1134,  78  N.  E. 
176;  Walsh  v.  New  York  C.  &  H.  R,  R.  Co. 
204  N.  Y.  68,  ^7  L.R.A.(N.S.)  1137,  97  N. 
E.  408;  Dahlatrom  v.  Gemunder,  198  N.  Y. 
449,  02  N.  £.  106,  19  Ann.  Cas.  771. 

An  accord  and  satisfaction  of  an  un- 
liquidated claim  will  not  be  set  aside  with- 
out positive  proof  of  fraud. 

Shaffer  v.  Cowden,  88  Md.  394,  41  Atl. 
786;  Stafford  v.  Bacon,  1  Hill,  532,  37  Am. 
Dec.  366. 

Knowledge  or  notice,  to  amoimt  to  waiver, 
must  be  conferred  upon  or  acquired  by  the 
insurance  company's  agent  in  the  course 
of  his  employment. 

Bobbins  v.  Springfield  F.  &  M.  Ins.  Co. 
149  N.  Y.  477,  44  X.  E.  159;  Berry  v. 
American  Cent.  Ins.  Co.  132  N.  Y.  49,  28 
Am.  St.  Rep.  548,  30  X.  E.  254;  Van  Schoick 
V.  Xiagara  F.  Ins.  Co.  68  X.  Y.  434;  For- 
ward V.  Continental  Ins.  Co.  142  X.  Y.  383, 
26  L.R.A.  637,  37  N.  E.  615;  Whited  v. 
Gerraania  F.  Ins.  Co.  76  N.  Y.  415,  32  Am. 
Rep.  330. 

Cuddeback,  J.,  delivered  the  opinion  of 
the  court: 

The  action  was  brought  to  rescind  a  con 
tract  whereby  the  parties  adjusted  and  set- 
L.R.A.1917A. 


tied  a  claim  of  the  plaintiff  on  a  policy  of 
fire  insurance. 

The  plaintiff  was  working  a  farm  on 
shares.  His  contract  with  the  owner  of 
the  farm  provided  for  keeping  thereon  fifty 
cows,  the  property  of  the  farm  owner,  and 
si.K  horses  tq  be  furnished  by  the  plaintiff 
for  doing  the  farm  work.  The  cows  and 
horses  were  to  be  fed  on  the  hay  produced 
on  the  farm  before  a  division  thereof  be- 
tween the  parties  was  made.  The  contract 
began  on  January  1,  1912,  and  was  to  con- 
tinue for  one  year.  The  plaintiff  was  to 
leave  on  the  farm  at  the  expiration  of  his 
contract  a  sufficient  quantity  of  hay  to  feed 
the  cows,  and  also  to  feed  six  horses,  until 
the  time  came  in  the  spring  when  they  could 
be  turned  out  tt)  grass.  The  contract  also 
contained  a  provision  that  the  title  to  all 
crops  raised  on  the  farm  during  the  contin- 
uance of  the  contract,  and  the  products  of 
the  dairy,  should  be  in  the  owner  of  the 
farm  as  security  for  the  performance  of  the 
contract  by  the  plaintiff  until  he  had  fully 
performed,  and  then  a  division  between  the 
parties  should  be  made. 

On  May  8th  following  the  date  of  the 
agreement,  Uie  plaintiff  procured  from  the 
defendant's  agents  a  policy  of  fire  insurance, 
in  the  standard  form  of  this  state,  insuring 
his  horses,  wagons,  and  farm  implements. 
On  the  5th  day  of  August,  after  the  crop  of 
hay  had  been  gathered,  the  plaintiff,  by  a 
rider  attached  to  the  same  policy,  procured 
further  insurance  from  the  defendant's 
agents  on  the  hay  and  other  products  of  the 
farm. 

The  referee  found  upon  sufficient  evidence, 
and  the  finding  was  not  disturbed  by  the 
appellate  division,  that  when  the  last  in- 
surance was  procured  the  defendant's  agents 
were  informed  that  the  hay  which  was  in- 
sured was  held  by  the  plaintiff  under  tlie 
terms  of  the  aforesaid  contract  between  the 
plaintiff  and  the  owner  of  the  farm  as  to 
the  title  of  the  latter  to  the  farm  produce. 
On  August  26tli  the  barn  in  which  the  hay 
was  stored  and  its  contents  were  totally 
destroyed  by  fire.  The  controversy  here  i» 
over  the  loss  on  the  liav. 

A  few  days  after  the  fire  the  defendant's 
adjuster  visited  the  farm  for  the  purpose  of 
adjusting  the  plaintiff's  loss,  and,  as  the  ref- 
eree found  upon  sufficient  evidence,  the  ad- 
juster informed  the  plaintiff  that  the  policy 
as  to  the  hay  at  least  was  void,  because  the 
plaintiff  was  not  the  owner  thereof  when  it 
was  insured,  and  that  his  only  interest  was 
in  the  surplui;  that  would  remain  after  the 
stock  on  the  farm  had  been  turned  out  to 
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grass  according  to  tlie  contract.  The  refer- 
ee's finding  in  that  respect  has  not  been  dis- 
turbed by  the  appellate  division.  No  con- 
troversy arose  between  tJio  plaintiff  and  the 
defendant's  adjuster  over  losses  on  the  oth- 
er property  covered  by  the  policy  of  insur- 
ance. 

Tlie  appellate  division,  in  reversing  the 
judgment  in  favor  of  the  plaintiff,  struck 
out  the  Jinding  by  the  referee  that  the  stale- 
meut  made  by  tlie  adjuster  at  the  time  of 
tlie  settlement  was  a  misrepresentation  of 
Ijoili  law  and  fact,  but,  as  has  been  already 
said,  the  court  did  not  disturb  the  specific 
finding  of  the  referee  as  to  what  the  ad- 
juster did  say.  The  appellate  division 
further  held  that  the  plaintiff  "had  no  in- 
surable interest  in  that  part  of  the  hay  de- 
stroyed which  was  necessary  to  winter  out 
the  stock.*' 

I  think  the  appellate  division  was  in 
error  in  both  the  propositions  which  it  de- 
cided, and  that  the  statement  made  by  the 
adjuster  to  the  plaintiff  at  the  time  of  the 
settlement  was  a  material  misrepresenta- 
tion, and  also  that  the  plaintiff  did  have  an 
insurable  interest  in  the  hav.  The  fact  as 
found  by  the  referee  that  the  defendant's 
iipoits  who  issued  the  policy  were  informed 
<»f  the  provisions  of  the  contract  l)etween 
the  plaintiff  and  the  owner  of  the  farm  re- 
jL'arding  the  title  to  the  farm  products  is 
sufficient  to  validate  the  insurance,  notwith- 
standing the  qualified  ownership  of  the 
j)Iaintiff  which  the  contract  disclosed.  Rob- 
bins  V.  Springfield  F.  &  M.  Ins.  Co.  149  N. 
Y.  477,  44  X.  E.  159;  Skinner  v.  Nornuin, 
165  N.  Y.  505,  80  Am.  St.  Rep.  770;  59 
N.  E.  309,  Ilaight  v.  Continental  Ins.  Co.  92 
N.  Y.  51.  The  policy  of  insurance  was  not 
therefore  issued  upon  any  misunderstand- 
ing as  to  the  ownership  of  the  hay. 

The  plaintift'  had  an  insurable  interest 
in  all  the  hay  destroyed,  including  that 
*'which  was  necessary  to  winter  out  the 
stock.''  The  court  at  the  appellate  division 
apparently  did  not  deny  that  the  plaintiff 
had  an  insurable  interest  in  so  much  of  the 
iiay  as  was  necessary  to  feed  the  cows  and 
his  horses  prior  to  the  expiration  of  the 
contract  on  January  1,  1913.  Whether  any 
part  of  the  hay  would  then  remain  was 
perhaps  uncertain,  but  the  plaintiff  was  in 
possession  of  all  the  hay,  and  he  could  hold 
it  against  all  the  world,  except  the  owner 
of  the  farm.  Furthermore,  he  could  in- 
sure the  hay  for  his  own  protection  and  for 
the  protection  of  the  owner  of  the  farm,  and 
in  case  of  loss  he  could  collect  the  whole 
amount  of  the  insurance  moneys  and  account 
to  the  farm  owner  for  his  part  thereof,  if 
]..R;A.1917A. 


there  was  any  part  which  belonged  to  him. 
Tlie  defendant's  agents,  as  has-  been  said« 
had  full  knowledge  of  the  extent  of  the 
plaintiff's  interest  in  the  hay.  Under  alt 
these  circumstances  the  plaintiff  h«4  the 
right  to  take  out  the  policy.  Waring  v. 
Indemnity  F.  Ins.  Co.  45  N.  Y.  606,  611, 
0  Am.  Rep*  146.  In  that  case  the  court 
said:  "It  is  laid  down  in  broad  terms  that 
one  may,  in  his  own  name,  insure  the  pro|)- 
erty  of  another  for  the  benefit  of  the  owner 
without  his  previous  authority  or  sanction, 
and  that  it  will  inure  to  the  benefit  of  tlie 
owner  upon  a  subsequent  adoption  of  it, 
even  after  a  loss  has  occurred.'* 

The  court  further  said,  with  regard  to 
persons  taking  out  such  insurance,  that  they 
may  ''recover  of  the  insurer  not  only  a  sum 
equal  to  their  own  interest  in  the  property 
bv  reason  of  anv  lien  for  advances  or 
charges,  but  the  full  amount  named  in  the 
policy  up  to  the  value  of  the  property." 

The  general  rule  is  that  under  a  contract 
to  work  a  farm  on  shares  the  parties  be- 
come tenants  in  common  of  the  crops.  lU'v- 
nolds  V.  Reynolds,  48  Hun,  142.  That  would 
be  the  case  here  but  for  the  provisiion  in 
the  contract  that  the  title  to  the  cropti 
should  be  in  the  owner  of  the  farm  as  secu 
rity  for  the  faithful  performance  of  the  con- 
tract by  the  plaintiff  until  he  had  fully 
performed  the  same.  These  provisions 
amounted  to  a  mortgage  given  by  the  plain- 
tiff to  the  owner  of  the  farm  on  the  hay 
produced.  The  plaintiff,  under  well-settled 
rules,  iiad  an  insurable  interest  in  the  hay 
notwithstanding  the  title  in  the  owner  of 
the  farm.  Berry  v.  American  Cent.  Ins.  Co. 
132  N.  Y.  49,  28  Am.  St.  Rep.  548,  SO  N. 

E.  254;  Nugent  v.  Rensselaer  County  Mut. 

F.  Ins.   Co.   106   App.   Div.   308,   94   N.  Y. 

Supp.  605. 

It  appears  plainly  enough  that  the  mis- 
representations made  by  the  adjuster  to  the 
plaintiff  after  the  loss  that  the  insurance 
on  the  hay  was  void  misled  the  latter  to  his 
injury.  Berry  v.  American  Cent.  Ins.  Co. 
supra,  resembles  in  many  respects  the  case 
under  consideration.  The  court  there  said: 
"The  plaintiff  was  a  man  of  little  business 
experience,  although  he  had  education 
enough  to  understand  the  transaction  and 
read  tlie  papers  which  he  signed.,  and  he 
made  the  settlement  voluntarily,  without 
any  coercion  upon  him,  but  relied  upon  the 
representation  as  to  the  law  governing  his 
case,  wliich  the  defendant  falsely  made  to 
him.  There  is  no  question,  of  course,  but 
that  a  court  of  equity  cannot  grant  relief 
solely  upon  a  mistake  of  law.     But  there 
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was  here  more  than  a  mistake.  Tlicre  was 
a  surrender  of  legal  rights  intontioually  in- 
duced and  procured  hy  a  false  representa- 
tion as  to  the  law  governing  the  case.  The 
defendant  must  be  presumed  to  have  known 
tliat  it  was  liable  for  the  whole  1om>  and 
by  falsely  representing  that  under  the  law 
applicable  to  the  case  the  poliey  was  void, 
when,  in  fact,  it  was  valid,  it  induced  the 
plaintiff  to  rely  upon  the  superior  knowl- 
edge that  it  possessed  upon  the  subject,  and 
to  surrender  to  it  his  claim.** 

See  also  Haviland  v.  Willets,  141  X.  Y. 
35,  35  X.  £.  9d8;  Greene  v.  Smith,  160 
N.  Y.  533»  55  N.  £.  210;  2  Pom.  £q.  Jur. 
2d  ed.  §  847. 

The  court  here  found  that  the  plaintiff 
"was  a  young  man  twenty-six  years  of  age  of 


quite  limited  hnsineas  experience,  and  that 
he  believed  and  relied  upon  the  false  state- 
ments of  the  defendant's  adjuster  that  the 
policy  was  void  as  to  the  hay,  and  that  he 
was  tlius  induced  to  accept,  and  did  accept, 
the  offer  for  a  lesser  amount  than  the  loss 
sustained.  Ihe  case  is  within  the  principle 
laid  down  in  Berry  v.  American  Cent.  Ins. 
Co.  supra. 

The  ooneluaion  is  that  the  judgment  of 
the  Appellate  Division  should  be  reversed, 
with  costs,  and  the  judgment  entered  upon 
the  report  of  the  referee  should  be  rein- 
stated. 

Wlllard  Bartlett,  Ch.  J.,  and  Hi8cock, 
Chase,  Hogan,  Cardozo,  and  Pound,  J  J., 
concur. 


Annotation — ^Insurance;  intnrable  interest  in  crops* 


As  to  insurable  interest  of  tenant  in 
leased  property,  see  annotation  to 
Getehell  Mercantile  &  Mfrs.  Mut.  F. 
Ins.  Co.  42  L.R.A.(N.S.)  135. 

The  decision  in  Hi^dson  v.  Olej^s 
Falls  I.ns.  Co.  ante.  482,  that  one  work- 
ing a  farm  under  a  contract  for  a  share 
of  the  hay  produced  beyond  the  amount 
necessary  to  winter  the  owner's  stock, 
has  an  insurable  interest  not  only  in 
such  surplus,  but  also  in  the  amount 
necessary  for  the  stock,  although  the 
title  is  to  remain  in  the  owner  of  the 
farm  until  a  division  is  made,  is  of  con- 
siderable importance  in  view*  of  the 
scarcity  of  authority  relating  to  the 
question  of  insurable  interest  in  crops. 
But  one  other  case  dealing  with  this 
question  has  been  disclosed. 

In  Heald  v.  Builders'  Mut.  F.  Ins.  Co. 
(1872)  111  Mass.  38,  a  lease  of  a  farm 
provided  **the  lcs.sees  agree  that  they 
will  carefully  tend  and  fodder  the  st^ck 
kept  on  said  premises  with  the  hay  and 
other  fodder  which  shall  grow  or  be 
raised  on  said  premises,  and  that  they 
will  not  sell,  dispose  of,  or  carry  away, 
or  suffer  to  be  carried  away,  from  said 
farm  any  of  the  hay  or  fodder  of  any 
kind,  or  any  of  the  manure  which  shall 
be  made  on  said  premises,  except  by 
written  agreement  of  the  lessors."  It 
was  held  that  one  who,  with  knowledge 
of  the  terms  of  the  lease,  took  a  bill  of 
sale  from  the  lessees  of  hav  and  straw 
raised  by  them,  and  took  possession  of 
such  property,  had  no  insurable  interest 

therein,  it  being  admitted  that  the  lessors 
never   agreed    in    writing   to   the   execution 

of  the  bill  of  sale.  The  court  said:  "The 
principal  part  of  the  stock  on  the  farm 
f-.K.A.I917A. 
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was  the  property  of  the  lessors.  The 
plaintiff  knew  of  this  provision  in  the 
lesHe,  and  the  bill  of  sale  to  him  was 
made  without  the  written  agreement  of 
the  lessors.  Whatever  remote  interest 
the  tenants  had  in  the  produce  of  the 
farm,  they  had  no  property  in  it  which 
they  could  dispose  of  by  sale.  The  les- 
sors had  the  right  to  reserve  the  crops, 
or  any  interest  in  them,  in  advance. 
It  was  in  the  nature  of  a  reservation  of 
rent.  .  .  .  It  is  not  simply  an  agree- 
ment or  covenant  that  none  of  the  pro- 
ductions named  should  be  carried  away, 
for  breach  of  which  they  would  be  liable 
in  damages;  but  it  was  an  agree^ment 
that  it  should  not  be  sold.  It  was  a 
limitation  on  the  title,  which  was  to 
remain  in  the  landlord  subject  to  the 
tenants'  right  to  use  it  in  the  cultivation 
of  the  farm.  It  is  an  evasion  to  say 
that  the  interest  which  the  tenants  had 
in  ths  possession  and  use  of  the  prop- 
erty, and  in  the  profits  which  might 
accrue  from  its  u.se  upon  the  farm, 
passed  by  the  bill  of  sale  to  the  pltiin- 
tiffs,  and  was  an  insurable  interest.  This 
would  defeat  the  plain  words  of  the 
agreement,  one  purpose  of  which,  no 
doubt,  was  to  avoid  conflicting  claims  of 
other  parties,  which  might  arise  under 
a  sale.  .  .  .  Nor  is  it  a  valid  objec- 
tion that  these  productions  of  the  farm 
were  not  in  existence  at  the  time  the 
contract  for  the  appropriation  of  them 
was  made.  The  subject-matter  of  the 
agreement  existed  potentially,  and  was 
subject  to  the  disposition  thus  made  in 
advance  by  the  owners  of  the  land.'* 

J.  T.  W. 
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GIOVANNI  PAGANQ,  Admr.,  etc.,  of  Vin- 
cenzo  BHsile,  Deceased,  Plff.  in  Err., 

V. 

MC'OIuA  CEIUU,  Italian  Consular  Agent  in 
and  for  Nortlieru   Oliio. 

(93  Ohio  St.  34,3,  112  N.  E.  1037.) 

CoiiAuI  —  ri^ht  to  ndmiiil8trat(oii. 

1.  Where  a  aubjoot  of  the  K inborn  of 
rtaly  dies  intestate  in  this  state,  leaving 
a  widow  and  two  minor  children  residents 
and  subjects  of  the  Kingdom  of  Italy,  the 
Italian  consul  is  not  entitled  to  the  prior, 
paramoimt,  and  exclusive  right  of  adminis- 
tration, but  is  eligible  to  such  appointment 
under  the  4th  subdivision  of  §  10617,  Gen- 
eral Code,  subject  to  the  exercise  of  the  dis- 
cretion of  the  probate  court  of  such  county. 
For  other  cases,  see  Kxecniors  and  Admin- 

istrators,  I.  in  Dig.  l-5t  y.  S. 

Treaty  —  construction  —  riglits  of  con- 
sul. 

2.  Article  14  of  the  Treaty  of  1911  be- 
tween the  United  States  of  America  and  the 
Kingdom  of  Sweden  provides:  *'ln  the  event 
of  any  citizens  of  cither  of  the  two  contract- 
ing parties  dying  witliout  will  or  testament, 
in  the  territory  of  the  other  contracting 
party,  the  consul  general,  consul,  vice 
consul  general,  or  vice  consul  of  the  nation 
to  which  the  deceased  may  belong,  or,  in  his 
absence,  the  representative  of  such  consul 
general,  consul,  vice  c<w»ul  general,  or  vice 
consul,  shall,  so  far  as  the  laws  of  each 
country  will  permit  and  pending  the  ap- 
pointment of  an  administrator  and  until 
letters  of  administration  have  been  granted, 
take  charge  of  the  property  left  by  deceased 
for  the  benefit  of  his  lawful  heirs  and  cred- 
itors, and,  moreover,  have  the  right  to  be 
appointe<l  as  administrator  of  such  estate." 

Article  17  of  tlie  Treaty  between  the 
United  States  and  Italy  provides:  "Tlie  re- 
spective consuls  general,  consuls,  vice  con- 
huIh  and  consular  agents,  as  likewise  the 
coiiHular  chancellors,  secretaries,  clerks  or 
attaches,  shall  enjoy  in  both  countries  all 
the  rights,  prerogatives,  immunities  and 
privileges  which  are  or  may  hereafter  be 
granted  to  the  officers  of  the  same  grade,  of 
the  most  favored  nation."     Held: 

(a)  These  provisions  are  to  be  construed 
as  investing  the  consuls  of  the  King- 
dom of  Italy  with  the  same  rights,  privi- 
leges, and  prerogatives  as  those  of  the  King- 
dom of  Sweden,  and  thereby  they  are  made 
eligible  to  act  as  administrators  when  no 
competent  person  having  rights  under  sub- 
divisions 1,  2,  and  3  of  §  10617,  General 
Ck>de,  applies. 

Headnotes  by  the  Court. 


Xote.  —  As  to  jurisdiction  and  power  of 
consul  to  administer  estates,  see  notes  to 
Telefsen  v.  Fee,  45  L.R.A.  406,  and  Re  Ghio, 
37  L.R.A.(N.S.)  549:  and  see  later  case. 
Re  D'Adamo,  L.R.A.1915D,  373, 
L.R.A.1017A. 


(b)  The  provisions  under  consideration 
are  not  to  be  construed  as  conferring  prior 
and  paramount  rights  to  such  consuls  as  ta 
permanent  administration  upon  the  estates 
of  their  fellow  countrymen  dying  intestate 
in  Ohio,  and  thereby  superseding  and  sup- 
planting the  provisions  of  §  10617,  Oreneral 
Code  of  Ohio. 

For  other  cases^  see  Executors  and  Adminis- 
trators, /.  in  Dig.  1-52  N,  8. 

(Newman,  J.,  dissents,  and  Donahue,  J.,  dis- 
sents in  part.) 

(January  25,   1916.) 

J^  RROR  to  the  Court  of  Appeals  for  Trum- 
j  bull  CJounty  to  review  a  judgment  re- 
versing judgments  of  the  Probate  and  Com- 
mon Pleas  Courts  overruling  a  motion  for 
the  removal  of  the  administrator  of  the 
estate  of  Vinceuzo  Basile,  deceased.  Re- 
versed. 

Statement  by  the  Court: 

A  motion  tiled  in  the  probate  court  by  one 
Dr.  Nicola  Cerri,  Italian  consular  agent, 
seeking  the  removal  of  Giovanni  Pagano, 
administrator  of  the  estate  of  Vincenzo 
Basile,  was  overruled,  and  a  like  decision 
was  rendered  by  the  court  of  common  pleas 
on  appeal,  whereupon  error  was  prosecuted 
to  the  court  of  appeals,  which  reversed  botli 
the  probate  and  common  pleas  courts,  and 
the  administrator  filed  his  motion  in  the  su- 
preme court  asking  that  the  court  of  ap- 
peals be  directed  to  certify  its  record  to  the 
supreme  court.  The  motion  was  granted 
and  the  record  certified. 

Mr.  Dominie  F.  Reudinell,  for  plaintiff 
in  error: 

The  Italian  consular  agent  is  not  entitled 
to  invoke,  under  tlie  terms  of  article  17  of 
the  Treatv  of  1878  between  the  United 
States  and  Italy,  whatever  privileges  may 
be  accorded  to  Swedish  consular  officers  hv 
virtue  of  article  14  of  the  Treaty  of  1911 
between  the  United  States  and  Sweden. 

6  Ops,  Atty.  Gen.  148;  Devlin,  Treaties, 
§  132;  Whitney  v.  Robertson,  124  U.  S.  190, 
31  L.  ed.  387,  8  Sup.  Ct.  Rep.  450;  Bartram 
V.  Robertson,  122  U.  S.  116,  30  U  ed.  1118, 
7  Sup.  Ct.  Rep.  1115;  Lanfear  v.  Uitchie,  9 
La.  Ann.  90;  Rocca  v.  Thompson,  223  U.  S. 
317,  66  L.  ed.  453,  32  Sup,  Ct.  Rep.  207. 

The  Italian  consular  agent,  by  virtue  of 
article  14  of  the  Swedish  Treaty  with  the 
United  States,  does  not  have  the  prior, 
paramount,  and  exclusive  right  of  adminis- 
tration upon  the  estates  of  Italian  citizens 
dying  intestate  in  this  country. 

Re  Ghio,  157  Cal.  552,  37  L.R.A.(X.S.) 
549,  137  Am.  St.  Rep.  145,  108  Pac.  516, 
223   U.  S.  334,  56  L.  ed.  459,  32  Sup.  Ct. 
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Hep.  207;  Au9tro-Him«;arian  Consul  v. 
Westphal,  120  Minn.  122,  139  N.  W.  300; 
Ke  D'Adamo,  212  N.  Y.  214,  L.R.A.1015D, 
S7S,  106  X.  E.  81;  Aspinwall  v.  QticenB 
Proctor,  2  Curt.  241;  Whitney  v.  Robert- 
«)n,  124  U.  S.  IflO,  31  L.  ed.  388,  8  Sup. 
Ct.  Rop.  456;  Wolf  v.  I^ke  Eric  k  W.  R. 
Co.  55  Ohio  Hi.  517,  36  L.R.A.  812,  45  N.  E. 
708. 

The  Federal  government,  by  means  of  its 
treaty-making  j)ower,  has  no  power  to  enter 
into  treaties  >vitli  foreign  countries  with  re- 
spect to  administration  of  estates. 

Frederickson  v.  I:<ouisiana,  28  How.  445, 
16  L.  ed.  577;  Mager  v.  Grima,  8  How. 
490,  12  J^.  ed.  1168;  Re  All  Lung,  18  Fed. 
28;  Haiienstein  v.  Lynliam,  100  U.  S.  490,  25 
L.  ed.  630. 

Mr.  F.  R.  Hahn  also  for  plaint  iff  in  er- 
ror. 

Messrs.  Harry  P.  Payer  and  John  Rnf- 
falo,   for  defendant  in  error: 

The  Law  of  Nations  and  the  treaty  pro- 
visions confer  upon  the  duly  accreditcnl  con- 
sular representative  the  paramount  right  of 
administering  the  estates  of  his  fellow  coun- 
trymen dying  within  his  jurisdiction. 

Rocca  V.  Thompson,  228  U.  S.  317,  56  L. 
ed.  453,  32  Sup.  Ct.  Rep.  207;  Devlin, 
Treaty -Ma  kinsr  Power,  §  202:  Carpigiani  v. 
Hall,  172  Ala.  287,  56  So.  248,  Ann.  Cas. 
1913D,  651;  Re  Lobrasciano,  38  Misc.  415, 
77  X.  Y.  Supp.  1040;  Re  Tartaglio,  12  Misc. 
24r».  33  N.  Y.  Supp.  1121;  Re  Fattosini,  33 
Mixe.  18,  67  X.  Y.  Supp.  1119;  Re  Davett- 
port,  43  Misc.  673,  89  N.  Y.  Supp.  537; 
Re  Wyman,  191  Mass.  276,  77  N.  E.  379; 
RabaRpe'ft  Succession,  47  La.  Ann.  1452,  49 
Am.  St.  Rep.  433,  17  So.  867;  Re  Silvetti, 
66  Misc.  394,  122  N.  Y.  Supp.  400 ;  Re  Scu- 
tella.  145  App.  Div.  166,  129  N.  Y.  Supp.  20. 

There  being  no  provision  for  a  public  ad- 
ministrator in  Ohio,  the  treaty  rights  of 
consuls  can  be  recognized  without  striking 
down  any  statute. 

Hauenstein  v.  Lynham,  100  U.  8.  483,  25 
L.  ed.  028. 

Treaties  arc  supreme,  and  supersede  state 
laws. 

Ibid.:  Re  Tiburcio  Parrott,  6  Sawy.  349; 
1  Fed.  481 ;  State  v.  Vanderpool,  39  Ohio  St. 
273,  48  Am.  Rep.  431,  4  Am.  Crim.  Rep. 
203;  Ware  v.  Hylton,  8  Dall.  236,  1  L.  ed. 
584. 

The  treaties  are  within  the  treaty-mak- 
ing power. 

Re  Wyman,  191  Mass.  276,  77  N.  E.  379 ; 
Devlin,  Treaty-Making  Power,  pp.  178,  179; 
Rabasse's  Succession,  47  La.  Ann.  1452,  49 
Am.  St.  Rep.  433,  17  So.  867. 

Nichols,  Oh.  J.,  delivered  the  opinion  of 
the  court: 

Vineenzo  Basile,  an  Italian  subject,  born 
L.R.A.1917A. 


in  the  province  of  Messina,  died  intestate 
November  9,  1913,  in  Trvmbull  county, 
Ohio.  He  left  no  heirs  in  the  United  States, 
but  did  leave  surviving  him,  as  his  only 
heirs  at  law  and  next  of  kin,  a  widow  and 
two  minor  children,  all  of  whom  were  at 
the  time  of  the  death  of  Basile  residents  of 
the  Kingdom  of  Italy  and  subjects  of  that 
nation.  The  estate  of  decedent  consisted 
solely  of  an  unliquidated  claim  for  damages 
for  his  wrongful  death.  Dr.  Xicola  Cerri  ia 
now,  and  has  been  continuously  since  1900, 
the  duly  qualified  recognized,  and  acting 
consular  oflicer  for  the  Kingdom  of  Italy 
in  and  for  Northern  Ohio,  his  jurisdiction 
as  such  extending  to  and  including  Trum- 
bull county.  Dr.  Cerri,  although  likewise 
an  Italian  subject,  is  and  has  been  since 
1900  a  resident  of  Cleveland,  Ohio.  On  No- 
vember 26,  1913^  Giovanni  Pagano  was  ap- 
pointed administrator  of  the  estate  of  the 
decedent  by  the  probate  court  of  Trumbull 
county.  Shortly  thereafter,  Dr.  Cerri,  such 
consular  agent,  filed  a  motion  in  the  Trum- 
bull county  probate  court  seeking  the  re- 
moval of  the  administrator  so  appointed,  on 
tlie  ground  that  the  appointment  had  been 
made  in  contravention  of  the  general  Law 
of  Nations,  and  particularly  of  articles  9, 
16,  and  17  of  the  Consular  Convention  of 
1878  (20  Stat,  at  L.  725)  between  the 
United  States  of  America  and  the  Kingdom 
of  Italy,  and  of  the  rights,  privileges,  and 
immunities  accruing  to  the  said  consular 
agent  thereunder  by  virtue  of  article  10  of 
the  Treaty  of  1859  (Feb.  4,  1859,  12  Stat, 
at  L.  1091 )  between  the  United  States  of 
America  and  Paraguay,  and  article  14  of 
the  Treaty  of  1911  (37  Stat,  at  L.  1479) 
between  the  United  States  of  America  and  » 
the  Kingdom  of  Sweden.  In  January,  1914, 
said  probate  court  overruled  the  motion. 
Appeal  was  taken  to  the  court  of  conunon 
pleas  by  the  consular  agent.  Decision  was 
again  had  in  favor  of  the  administrator  so 
appointed  and  against  Dr.  Cerri,  the  con- 
sular agent.  Error  was  thereupon  prose- 
cuted to  the  court  of  appeals,  which  court 
reversed  both  the  probate  and  common  pleas 
courts,  and  its  mandate  was  issued  to  the 
probate  court  of  Trumbull  county  directing 
it  to  sustain  the  motion  to  revoke  the  let- 
ters of  administration  to  Pagano  and  to 
appoint  Dr.  Cerri,  such  consular  agent,  as 
administrator  of  decedent,  Basile.  The  ad- 
ministrator so  deposed  filed  his  motion  in 
the  supreme  court  asking  that  the  court  of 
appeals  of  such  county  be  directed  to  certify 
its  record  to  this  court,  on  the  ground  that 
the  case  was  one  of  great  general  interest. 
The  motion  was  granted,  and  the  record 
was  accordingly  certified. 

This  case  relates  wholly  to  the  adminis- 
tration of  the  estates  of  aliens  dying  in- 
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testate  in  Ohio.  It  is  asserted  by  Dr.  Gerri 
tliat,  bv  virtue  of  his  office  as  consular 
agent  for  the  Kingdom  of  Italy,  he  ie  in- 
vested with  the  sole,  exclusive^  and  para- 
mount right  to  be  appointed  as  adminis- 
trator of  the  estates  of  all  subjects  of  Italy 
dying  in  Northern  Ohio  who  may  die  intes- 
tate. His  claim  is  that  the  probate  court 
is  without  discretion  in  the  premises,  and 
amounts  In  effect  to  supplanting  the  pro- 
visions of  §  30617,  General  Code  of  Ohio, 
wherein  preference  is  given,  first,  to  the 
husband  or  widow:  second,  to  the  next  of 
kin:  third,  to  creditors*,  and,  fourth,  to 
such  persons  as  the  court  deems  fit,  in  the 
discretion  of  the  probate  court  having  juris- 
diction. 

The  claim  thus  asserted  would  seem  bv 
tlie  mere  statement  of  it  to  be  a  most  ex- 
traordinary one,  yet  it  is  not  without  some 
substantial  basis  for  its  support.  This 
basis  is  to  be  found  in  tlie  provisions  of 
article  17  of  the  Treaty  between  Italy  and 
the  I'nited  States  and  article  14  of  the 
Treaty  between  Sweden  and  the  United 
States.  Article  17,  known  as  the  most 
favored  nation  clause,  appears  in  all  mod*^ 
ern  treaties  between  the  United  States  and 
the  other  great  powers,  and  is  as  follows: 
"Art.  17.  The  respective  consuls  general, 
consuls,  vice  consuls  and  consular  agents, 
as  likewise  the  consular  chancellors,  secre- 
taries, clerks  or  attaches,  shall  enjoy  in 
l)oth  countries  all  the  rights,  prerogatives, 
immunities  and  privileges  which  are  or  may 
hereafter  be  granted  to  the  ofliccrs  of  the 
same  grade,  of  the  most  favored  nation." 

Article  14  of  the  Swedish  Treaty  pro- 
vides: "In  the  event  of  any  citiEcns  of 
either  of  the  two  contracting  parties  dying 
without  will  or  testament,  in  the  territory 
of  the  other  contracting  party,  the  consul 
general,  consul,  vice  consul  general,  or  vice 
consul  of  the  nation  to  which  the  deceased 
may  belong,  or,  in  his  absence,  the  repre- 
sentative of  such  consul  general,  consul, 
vice  consul  general,  or  vice  consul,  shall, 
so  far  as  the  laws  of  each  country  will  per- 
mit and  pending  the  appointment  of  an  ad- 
ministrator and  until  letters  of  administra- 
tion have  been  granted,  take  charge  of  the 
property  left  by  the  deceased  for  the  benefit 
of  his  lawful  heirs  and  creditors,  and,  more- 
over, have  the  right  to  be  appointed  as  ad- 
ministrator of  such  estate." 

While  the  provisions  of  article  14  of  the 
Swedish  Treaty  were  not  incorporated  in 
the  Italian  Treaty  of  1878,  yet  it  is  vigor- 
ously chiimed  that  by  the  terms  of  article 
17  of  the  Italian  Treaty  the  consuls  of  that 
country  are  entitled  to  the  same  rights, 
privileges,  and  prerogatives  granted  the 
Swedish  consuls,  just  as  fully  indeed  as  if 
l..R.A.19nA. 


article  14  had  been  inserted  in  the  Italian 
Treaty. 

This  proposition  is  not  free  from  doubt. 
In  fact,  the  Supreme  Court  of  the  United 
States,  in  the  case  of  Rocca  v.  Thompson, 
223  U.  S.  317,  56  L.  ed.  453,  32  Sup.  Ct. 
Rep.  207,  raises  a  question  as  to  the  sounds 
ness  of  the  claim;  the  ninth  proposition  of 
the  syllabus  reading:  "Quapre:  Whether  the 
most  favored  nation  clause  included  in  the 
Treaty  with  Italy  of  1878  carries  the  pro- 
visions of  the  Argentine  Treaty  of  1853  ia 
regard  to  the  adminiatration  by  consuls  of 
the  estate  of  deceased  natiouals." 

This  court,  however,  in  its  consideration 
of  the  instant  case,  will  assume  that  the 
consuls  of  Italy,  by  reason  of  the  '*most 
favored  nation*'  rule,  are  like  beneficiaries 
with  the  Swedish  consuls  of  all  the  rights 
and  privileges  conferred  by  article  14  of 
the  Swedish  Treaty. 

Covenants  and  agreenienta  among  the  civ* 
ilized  nations  of  the  earth,  commonly  called 
treaties,  are  the  most  sacred  engagements 
of  which  we  can  conceive.  Not  onlv  are 
the  honor  and  good  faith  of  the  nation  put 
to  the  test,  but  any  deliberate  infraction 
of  treaty  obligations  leads  inevitably  to  the 
arbitrament  of  arms.  The  coui'ts  of  the 
land,  therefore,  by  every  rule  of  reason,  are 
chargeable  with  the  duty  of  fairFy  and  care- 
fully considering  questions  arising  under 
the  treaty  engagements  entered  into  by  the 
national  government  with  foreign  powers. 
Such  engagements  should  Ix*  interpreted  in 
a  broad  and  liberal  spirit,  for  certainly  here 
hairsplitting  distinctions  have  no  shadow 
of  excuse  for  their  existence.  However,  at 
the  very  threshold  of  the  case  we  are  met 
with  a  distinct  challenge  aa  to  the  power 
of  the  national  government,  in  the  exer- 
cise of  its  treaty-making  fimction,  to  invest 
the  consul  of  any  foreign  nation  with  the 
sole,  prior,  and  paramount  right  to  adminis- 
ter upon  the  estates  of  their  deceased  fel- 
low countrymen,  anything  in  the  laws  of 
the  several  states  of  the  Union  to  the  con- 
trary notwithstanding. 

There  is  no  Federal  holding  to  the  effect 
that  the  national  government  can  constitu- 
tionally exeivlse  any  such  sweeping  power; 
indeed,  within  the  last  four  years,  the  Su- 
preme Court  of  the  United  States  itself 
questions  the  right  of  the  Federal  govern- 
ment to  enter  into  any  such  engagement 
with  a  foreign  power.  See  Rocca  v.  Tltomp- 
son,  supra.  While  this  is  a  question  of 
power  rather  than  policy,  yet  we  feel  that 
pul)lic  policy,  whether  looked  at  from  a 
national  or  a  state  standpoint,  would  fur 
bid  the  exercise  of  such  a  power. 

Shaw,  J.,  of  the  supreme  court  of  Ca!i 
fornia,    in   the  case  of   Re   Ohio,    157    Cal. 
552,  5.-)7,  37  L.R.A.{N.S.)  649,  137  Am.  St. 
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Rep.  145,  108  Pac.  516,  says:  "It  ib  also  of 
grave  importance  liecniise  its  solution  in 
favor  of  the  appellant  necessarily  ascribes 
to  the  Federal  government  the  intent,  by 
means  of  its  treaty -making  power,  to  ma- 
terially abridge  the  autonomy  of  the  sev- 
eral states  and  to  interfere  with  and  direct 
the  state  tribunals  in  proceedings  affecting 
private  property  within  their  jurisdictions. 
It  is  obvious  that  such  intent  is  not  to  be 
lightly  imputed  to  tiic  Federal  government, 
and  that  it  cannot  be  allowed  to  exist  ex- 
cept where  the  language  used  in  a  treaty 
plainlv  expre<<8es  it  or  necessarilv  implies 
it/' 

The  Constitution  of  tlic  United  States 
does  reserve  to  the  exclusive  domain  of  the 
Executive  and  the  United  States  Senate  the 
treaty-making  power,  yet  this  grant  to 
the  Federal  government  and  tlie  denial  to 
the  several  states  has  its  limitations  of 
power.  A  treaty  duly  ratified  has  no  more 
binding  force  than  an  act  of  Congress  gen- 
erally, and  as  to  its  subject-matter  clearly  it 
cannot  overfltep  the  limitations  of  the  Fed- 
eral Constitution.  It  would  manifestly  be 
beyond  the  power  of  the  United  States  gov- 
ernment to  provide  by  treaty  with  Italy  that 
subjects  of  Italy  residents  of  Ohio  should 
be  entitled  to  exemption  from  execution  for 
debts  for  an  amount  in  excess  of  that  grant- 
ed citizens  of  Ohio,  or  to  provide  that  sueh 
subjects  should  be  entitled  to  obtain  a  di- 
vorce on  the  ground  of  desertion  or  wilful 
absence  for  one  year;  whereas,  to  other  citi- 
zens the  rig^t  was  limited  to  absence  for 
three  years. 

The  administration  of  the  estates  of  the 
deceased  inhabitants  of  a  state  is  peculiar- 
ly a  state  and  not  a  Federal  matter,  and 
many  of  our  most  distinguislied  Secretaries 
of  State  for  the  United  States  have  always 
recognized  it  as  a  state  affair.  It  is  clear- 
ly  to  be  seen  that  in  the  making  of  the 
Swedish  Treaty  full  recognition  was  given 
to  this  fact,  and  the  government  at  Wash- 
ington limited  the  riglits  and  prerogatives 
granted  consuls  of  Sweden  and  of  all  other 
countries,  and  bound  itself  to  vouch  for 
only  such  rights  and  privileges  as  the  laws 
of  each  country  would  permit;  the  meaning 
of  the  word  "country"  being,  so  far  as  it 
applied  to  the  United  States,  ''the  states 
of  such  country.''  Substantially  similar 
language  is  to  be  found  in  every  treaty 
entered  into  between  our  own  government 
and  every  foreign  country,  the  form  of  the 
limitation  varying,  sometimes  reading,  "so 
far  as  the  laws  of  each  country  will  per- 
mit;" at  other  times  reading,  "oonformably 
with  the  laws  of  the  country."  But  in  no 
instance  can  there  be  found  a  ease  where 
the  government  of  the  United  States  binds 
itself  by  treaty  to  confer  any  such  exclu- 
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sive  right  of  administration  independent  of 
the  state-law  conformity  lipaitation.  Such 
a  uniform  construction  of  its  own  limita- 
tion of  power  by  the  Federal  government, 
existing  for  so  long  a  period  of  time,  is  cer- 
tainly tantamount  to  a  declaration  that  the 
several  states  have,  under  the  10th  Amend* 
meiit  to  the  Federal  Constitution,  the  re- 
served right  to  regulate  the  matter  of  the 
administration  of  the  estates  of  aliens  dy- 
ing intestate  within  their  jurisdictions  as 
a  strictly  domestic  concern. 

The  second  proposition  of  the  syllabus  in 
Rocca  V.  Thompson,  supra,  reads:  "There 
is  no  Federal  probate  law,  but  right  to  ad- 
minister property  left  by  a  foreigner  with- 
in the  jiu'isdiction  of  a  state  is  primarily 
committed  to  state  law." 

This  does  not  hold,  of  course,  that  Con- 
gress might  not  enact  a  probate  law  appli- 
cable to  the  administration  of  the  estates 
of  deceased  aliens,  buti»  taken  with  the 
qua*re  which  immediately  follows  the  prop- 
osition just  quoted,  it  suggests  the  exist- 
ence of  a  substantial  doubt  in  the  minds  of 
the  judges  of  the  Union's  highest  tribunal; 
the  court  saying:  "Quaere:  Whether  it  is 
within  the  treaty-making  power  of  the  na- 
tional government  to  provide  by  treaty  witli 
foreign  nations  for  administration  of  prop- 
erty of  foreigners  dying  within  a  state,  and 
to  commit  such  administration  to  consuls 
of  the  nation  to  which  deceased  owed 
allegiance." 

This  court,  however,  will  not  undertake 
to  decide  this  phase  of  the  case.  It  cer- 
tainly would  be  much  more  appropriate  for 
the  Supreme  Court  of  the  United  States  to 
determine  the  limitation  of  the  Federal  gov- 
ernment as  to  its  treaty-making  power,  and. 
in  view  of  the  construction  given  the  lan- 
guage of  the  Swedish  Treaty  of  1911  by  the 
court  of  appeals  of  the  seventh  district  of 
Ohio,  it  would  seem  that  it  is  imperative 
that  the  Supreme  Court  of  the  United 
States  give  to  the  courts  of  the  several 
states  the  proper  construction  it  feels 
should  be  given  this  language,  and  at  the 
same  time  define  the  limitation  of  power 
on  the  part  of  the  Federal  government,  if 
any  there  l>e,  in  this  respect. 

This  court,  in  the  instant  case,  has 
reached  a  conclusion  different  from  that  of 
the  court  of  appeals  in  construing  the 
Swedish  Treaty.  It  feels  that  the  Federal 
government,  in  entering  into  this  engage- 
ment, has  not  sought  to  give  to  foreign 
consuls  the  sole,  prior,  and  paramount  right 
of  administration,  as  asserted  by  the  de- 
fendant in  error.  We  hold  that  the  Federal 
government  has  had  due  regard  for  the 
rights  of  the  several  states,  and  has  not 
accorded  any  privileges  to  foreign  consuls  in 
conflict  with  the  laws  of  all  or  any  of  the 
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several  states  of  the  l^nion.  The  claim  that  | 
these  superior  .and  paramount  rights  have  | 
been  accorded  foreign  consuls  rests  wholly 
on  the  last  clause  of  article  14  of  the  Swe- 
dish Treaty,  reading,  **and,  moreover,  have 
the  right  to  be  appointed  as  administrator 
of  such  estate/'  If  this  clause  stood  as  an 
independent  paragraph  of  the  treaty,  there 
would  be  available  a  good  and  valid  argu- 
ment to  the  effect  that  the  Federal  govern- 
ment had  assumed  to  ignore  or  set  aside 
the  laws  of  the  several  states  on  the  sub- 
ject of  the  administration  of  estates,  and 
had  granted  to  foreign  consuls  a  prior  and 
(laramount  right  and  privilege  denied  to 
anv  of  our  own  citizens.  But  this  clause, 
under  no  sensible  rule  of  construction,  can 
>)e  isolated  from  the  context  of  article  14, 
but  must  be  read  with  it,  and  its  true  mean- 
ing and  intent  thus  ascertained.  Taking 
the  article  as  an  entirety,  it  is  readily  to 
lie  ascertained  tliat  the  right  of  a  foreign 
consul  to  take  charge  of  the  property  of  the 
deceased  pending  the  appointment  of  an  ad- 
ministrator is  subject  to  a  positive  limita- 
tion in  the  express  language  of  the  treaty. 
It  can  only  be  done  ''so  far  as  the  laws  of 
each  country  [state]  will  permit." 

Now  this  is  mere  custodianship, — preser- 
vation ojily, — not  administration.  It  can- 
not approach  in  importance  to  the  matter 
of  administration,  settlement,  and  distribu- 
tion. It  is  temporary  in  its  nature;  im- 
plies the  exercise  of  dominion  only  for  the 
purpose  of  safe-keeping.  It  is  unthinkable 
that  our  national  government  would  sur- 
round this  limited  privilege  or  grant  of 
power  to  a  foreign  consul  with  the  safeguard 
of  conformity  to  state  laws,  and  in  the  same 
article  and  in  the  very  next  expression  grant 
the  far  greater  power  of  complete  adminis- 
tration without  restriction  or  limitation  of 
any  kind  whatever.  We  cannot  in  reason 
attribute  any  such  course  of  conduct  to  the 
President  and  the  Senate  of  the  United 
States.  Whether  the  limitation  in  the  first 
instance  be  induced  by  a  sense  of  want  of 
power,  or  be  it  merely  a  matter  of  policy, 
the  same  wisdom  that  would  suggest  the 
limitation  laid  down  as  to  custodianship 
would  operate  to  require  the  identical  limi- 
tation as  to  permanent  and  final  adminis- 
tration. Indeed,  many  more  potent  argu- 
ments could  readily  be  advanced  in  support 
of  the  wisdom  of  imposing  the  limitation 
in  the  latter  case  than  in  the  former. 

But  quite  apart  from  such  line  of  reason- 
ing, it  appears  clear  to  us  that  a  proper 
grammatical  construction  of  article  14  in 
its  entirety  will  support  the  position  that 
the  clause,  "and,  moreover,  have  the  right 
to  be  appointed  as  administrator  of  such 
estate,"  is  to  be  modified  by  the  qualifying 
phrase,  "so  far  as  the  laws  of  each  country 
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will  permit."  The  word  "moreover"  is  de- 
fine<l  as  meaning  "in  addition  thereto," 
"also,"  "furthermore,"  "likewise."  It  cer- 
tainly will  not  constitute  an  act  of  gram- 
matical violence  to  hold  that  the  "moreover" 
clause  is  to  be  modified  by  the  "so  far  as 
the  laws  will  permit"  clause. 

The  "consul  general,  consul,  vice  consul- 
general,  or  vice  consul"  is  the  compound 
subject  of  the  sentence  and  directly  the  sub- 
ject of  both  '^shall  take"  and  "shall  have." 
These  officers,  it  is  written,  "shall  take 
charge"  of  tlie  decedent's  effects  and  "shall 
have  the  right  to  administer."  The  punc- 
tuation of  the  article  is  such  that  the  sub- 
ject in  each  instance  is  expressed  and  is  in 
no  part  of  the  article  to  be  supplied  or 
undorntood.  If  it  had  been  the  clear  in- 
tention to  limit  the  "right  to  administer" 
in  the  same  set  terms  as  the  "right  to 
take  charge,"  as  we  think  it  was,  it  cer- 
tainly would  have  been  a  grammatical  aole- 
cism  to  have  repeated  after  the  word  "more- 
over" the  clause,  "so  far  as  the  laws  of  the 
country  will  permit,"  and  the  failure  so  to 
do  cannot  therefore  be  urged  as  an  argu- 
ment in  favor  of  another  and  different  con- 
struction. It  is  to  be  supposed  that  in' the 
framing  of  a  treaty  the  high  contracting 
parties  bring  to  the  task  of  its  preparation 
their  most  eminent  linguists  and  scholars, 
men  who  measure  every  phrase  and  scru- 
tinize every  word. 

Much  importance  is  attached  by  defend- 
ant in  error  to  the  employment  of  the  word 
"moreover,"  as  if  the  choice  of  this  term 
indicated  an  independent  grant  of  power,  en- 
tirely disassociated  from  all  that  had  gone 
before.  The  contrary  appears  to  us  to  be 
the  more  reasonable  construction,  and  we 
are  altogether  convinced  that  the  term  waa 
used  in  the  sense  of  its  meaning  of  "also" 
or  "likewise."  With  this  meaning  given  the 
term  "moreover,"  its  relative  importance 
passes  out,  and  we  have  the  treaty  reading, 
"and,  likewise,  have  the  right  to  be  appoint- 
ed as  administrator  of  such  estate."  This 
construction  is  in  harmony  with  the  oft- 
time  expressed  views  of  our  high  ofTicials 
whose  duty  it  is  to  put  into  proper  lan- 
guage the  tentative  draft  of  a  contemplated 
treaty.  It  is  in  harmony  with  the  proper 
respect  that  our  Federal  officers  have  mani- 
fested for  the  reserved  rights  guaranteed 
to  the  several  states  by  the  national  Con- 
stitution. It  is  likewise  in  harmony  with 
the  uniform  practice  of  the  national  govern- 
ment for  the  full  period  of  its  existence. 
Any  other  construction  would  work  a  de- 
parture from  the  established  and  well- 
settled  policy  of  more  than  a  century. 

We  therefore  hold  that  the  right  of  the 
Italian  consul  to  administer  on  the  estate 
of  Vincenzo  Baaile,  as  vested  in  him  by  the 
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Treaty  with  Sweden,  is  not  anch  as  to  sup- 
plant the  administration  statutes  of  Ohio. 
This  right  is  suhject  to  the  limitations  and 
proTisions  of  the  Ohio  statutes  relating  to 
the  administration  of  estates.  The  probate 
court  is  not  devested  of  its  discretion  in 
the  premises.  It  may  select  Dr.  Cerri,  or 
it  may  reject  him.  It  may  well  be  the 
proper  thing— the  wise  thing  in  many,  if 
not  most,  instances — to  select  the  consular 
agent,  especially  wliere  the  range  of  selec- 
tion is  limited  to  the  class  mentioned  in 
the  4th  paragraph  of  §  10617,  General 
Code;  but  this  must  be  left  to  the  wisdom 
of  the  appointing  power. 

Counsel  for  defendant  in  error  place  great 
dependence  on  the  observations  of  Justice 
Day  in  the  Rocca  Case,  223  V.  S.  317,  66 
Jj.  ed.  463,  82  Sup.  Ct.  Rep.  207,  the  claim 
being  made  that  in  the  course  of  tliis  opin- 
ion in  that  case  the  learned  jnalice  under- 
took to  construe  the  language  of  the  clause 
of  the  Swedish  Treaty  under  consideration, 
and  in  so  doing  gave  it  the  construction 
contended  for  bv  defendant  in  error. 

In  the  course  of  his  opinion  in  that  case, 
at  page  332  of  223  U.  S.,  Justice  Day  said : 
*'Had  it  been  the  intention  to  commit  the 
administration  of  estates  of  citizens  of  one 
country  dying  in  another  exclusively  to 
the  consul  of  the  foreign  nation,  it  would 
have  been  very  easy  to  have  declared  that 
purpose  in  unmistakable  terms.  For  in- 
stance, where  that  was  the  purpose,  as  .  .  . 
in  the  Convention  between  the  United  States? 
and  Sweden,  proclaimed  March  20,  1911,  it 
is  provided:"  Then  follows  article  14  of 
the  Swedish  Treaty. 

This  construction,  however,  cannot  be 
employed  as  binding  authority  of  the  courts 
of  the  several  states,  for  the  verv  good  rea- 
son  that  the  eminent  jurist  made  use  of  the 
Swedish  Treaty  merely  as  an  illustration. 
It  was  not  in  tlie  case  then  under  consider- 
ation, for  the  still  better  reason  that  the 
rights  of  the  respective  parties  accrued  in 
1008;  whereas,  the  Swedish  Treaty  was  not 
ratified  until  1911. 

The  views  that  this  court  here  express 
arc  supported  by  the  recent  decision  of  the 
KUprerae  court  of  Minnesota  in  the  case  of 
Anstro-Hungarian  Consul  v.  Westphal,  120 
Minn.  122,  139  N.  W.  300,  and  by  decision 
of  the  court  ol  appeals  of  New  York,  Re 
D'Adamo,  212  N.  Y.  214,  L.R.A.lOloD,  373, 
106  N.  £.  81;  the  first-cited  case  having 
1)een  decided  December  27,  1912,  and  the 
latter  July  14,  1914,  both  after  the  de- 
cision of  the  Supreme  Court  of  the  United 
States  in  the  Rocca  Case,  supra,  which  bore 
date  of  February  19,  1912. 

The  judgment  of  the  Court  of  Appeals  of 
Tnimbull  Coimty  is  therefore  reversed,  and 
L.K.A.191 7  A. 


I  that  of  the  Probate  Court  ol  same  county 
is  affirmed. 

Johnson,  Wanaiuakcr,  Jones,  and 
Mattliias,  J  J.,  concur. 

Xcwman,  J.,  dissents. 

Donaliue,  J.,  dissenting: 

I  concur  in  the  holding  of  the  majority 
of  this  court  that  the  consul  general,  con- 
suls, vice  consul  general,  and  vice  consuls 
of  the  Kingdom  of  Italy  are  entitled  to  the 
benefit  and  provisions  of  article  14  of  the 
Convention  between  the  United  States  and 
the  Kingdom  of  Sweden  of  the  date  of 
March  20,  1911,  and  that  by  the  prorisions 
of  this  article  such  consuls  have  the  right 
to  administer  the  estates  ol  citizens  «f  Italy 
dying  intestate  within  the  state  of  Ohio,  in 
80  far  as  the  laws  of  this  state  will  permit; 
but  I  do  not  concur  in  the  holding  of  the 
majority  of  this  court  that  this  right  to 
be  appointed  as  such  administrator  is  sub- 
ject to  the  discretion  of  the  probate  court. 

This  provision  of  our  convention  with 
Sweden  does  not  provide  that  the  consul  is 
merely  eligible  to  appointment,  or  that  he 
may  be  appointed  at  the  discretion  of  the 
probate  court;  but  it  does  provide  in  ex- 
press terms  that  he  shall  have  the  right 
to  be  appointed  as  administrator  of  such 
estates,  and  this  right  to  appointment  is 
modified  and  qualified  only  by  the  further 
provision  in  the  treaty  that  the  rights 
granted  therein  shall  obtain  to  the  extent 
that  *'the  laws  of  each  country  will  per- 
mit." 

Paragraphs  1,  2,  and  3  of  §  10617,  Gen- 
eral Code,  grant  to  the  husband  or  widow 
of  the  deceased,  tlie  next  of  kin,  or  the  prin- 
cipal creditor,  if  there  be  any  competent 
and  willing  to  undertake  the  trust,  a  prior 
right,  in  tlie  order  named,  to  be  appointed 
administrator  of  the  estate  of  an  intestate 
resident  of  the  state  of  Oliio  at  the  time  of 
his  death.  To  this  extent  only  the  laws  of 
Ohio  do  not  permit  the  operation  of  the 
provision  of  tlie  Treaty  with  Sweden  grant- 
ing to  consuls  the  right  to  be  appointed  as 
administrator  of  such  estate. 

Wlierc  tlierc  is  no  husband  or  widow  of 
the  deceased  or  next  of  kin  or  principal 
creditor,  or  other  person  entitled  by  the 
laws  of  this  state  to  such  administration, 
then  the  provisions  of  the  treaty  obtain, 
and  the  right  of  tlic  consul  to  administer 
upon  such  estates  becomes  absolute,  para- 
mount, and  prior  to  that  of  all  other  per- 
sons who  may  be  appointed  by  the  probate 
court,  in  its  discretion,  under  the  provisions 
of  If  4  of  §  10617,  General  Code. 
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GEORGIA   SUPRE^IE  COURT. 

MARY  G.  SMITH,  Plff.  in  Err., 

V. 

WILUE  REED. 

(_  Ga.  — ,  89  S.  E.  SU.) 

Marriage  •»  removal  of  ItnpeilinieiiC  •» 
effect. 

1.  If  a  man  who  had  a  living  wife  un- 
divorced  entered  into  a  cereuioninl  marriage 
with  another  woman,  who  was  not  shown 
to  have  known  of  the  former  marriage,  and 
tliey  cohabited  as  man  and  wife  for  many 
years,  and  continued  so  to  do  after  the 
death  of  the  first  wife,  thcv  will  be  con- 
sidered thereafter  as  lawfully  married. 
For  other  cases,  see  Marriage,  III,  6,  2,  in 

Dig,  1-52  A'.  S. 

Appeal  •»  groiiDds  for  revt^rsal. 

2.  None  of  the  other  grounds  of  the  mo- 
tion for  a  new  trial  required  a  reversal. 
For  other  cases,  see  Appeal  and  Error,  VIL 

m,  in  Dig.  1-52  .V.  8. 

(August  22,  1910.) 

J^RROR  to  the  Superior  Court  for  Polk 
J  County  to  review  a  judgment  in  favor 
of  cavcatrix  in  a  proceeding  for  letters  of 
administration  upon  the  estate  of  William 
H.  Williams,  deceased.     Affirmed. 

Statement  by  liUiiipkin,  J.: 

Mrs.  Mary  G.  Smith  filed  an  application 
to  the  court  of  ordinary  of  Polk  county  for 
letters  of  administration  on  the  estate  of 
William  H.  Williams,  deceased.  A  caveat 
was  filed  by  Mrs.  Willie  Reed,  who  alleged 
that  she  was  the  daughter  and  sole  heir  of 
the  decedent,  and  that  there  was  no  debt 
and  no  need  of  administration.  The  case 
was  carried  to  the  superior  court  by  ap- 
peal. The  evidence  on  behalf  of  the  appli- 
cant tended  to  show,  in  brief,  the  following 
facts:  William  II.  Williams  (who  the  wit- 
nesses generally  referred  to  as  William 
Williams)  formerly  lived  in  Wales.  He 
married  Ellen  Jones  in  18o9,  and  the  ap- 
plicant was  their  daughter.  I  To  came  to 
America,  and  was  soon  followed  by  his 
wife,  showt  1808.  He  left  his  wife  and 
daughter  in  Xew  York  in  186.1  or  1806,  and 
went  away.  One  witness  testified  that 
he  left  a  place  in  Vermont  alx)ut  1807.  He 
was  later  heard  from  in  Rockuiart,  Polk 
county,  Georgia,  and  communications  with 
him  were  had  at  that  place,  and  he  was  seen 

Headnotes  by  Lumpkin^,  J. 


Note.  •«-  For  inference  or  presumption  of 
marriage  from  continued  cohabitation  fol- 
lowing removal  of  an  original  impediment 
to  marriage,  see  notes  to  Chamberlain  v. 
Chamberlain.  3  L.R.A.(N.S.)  244,  and  Peo- 
ple V.  Shaw.  L.R.A.1915E,  91. 
J-.R.A.1917A. 


there,  where  Ue  was  living.  He  had  a  little 
girl  with  him  at  that  place,  who  apparently 
was  the  caveatrix.  On  cross-examination 
of  some  of  the  witnesses  for  the  plaintilT  it 
was  brought  out  that  Williams  and  Jones 
were  verv  common  names  in  Wales,  and  a 
witness  stated  that  he  knew  many  persona 
there  named  William  Williams.  It  also  ap- 
peared that  several  years  after  Williams 
left  his  wife  she  married  another  man.  Shu 
died  in  1890. 

The  evidence  on  behalf  of  the  caveatrix 
was  in  brief  as  follows:  The  William  H. 
Williams,  who  was  the  father  of  the  cavea- 
trix, was  a  Welshman;  but  two  witnesses 
testified  that  he  lived  in  Rockmart  prior 
to  I860.  In  1871  he  married  a  widow, 
and  the  caveatrix  was  their  child.  Thev 
lived  together  as  husband  and  wife  for 
twenty  or  thirty  years.  She  died  in  1907, 
and  he  in  1911,  leaving  his  daughter  (the 
caveatrix),  whom  he  recognized  as  such, 
surviving  him. 

The  jury  found  for  the  caveatrix.  The 
applicant  moved  for  a  new  trial.  It  was 
denied,  and  she  excepted. 

Messrs.  Buun  &  Trawick  and  Green, 
Tilson,  &  McKinney,  for  plaintiff  in  er- 
ror: 

When  a  marriage  is  once  proven,  the  law 
presumes  that  it  continues  until  its  dis- 
solution is  shown  by  death  or  divorce. 

Clark  V.  Cassidy,  62  Ga.  408;  Wilson  v. 
Allen,  108  Ga.  275,  33  S.  E,  975. 

When  a  ceremony  of  marriage  has  Ijeen 
proven,  it  cannot  be  overcome  by  evidence 
of  marriage  by  repute. 

Jenkins  v.  Jenkins,  83  Ga.  287,  20  Am 
St.  Rep.  316,  9  S.  E.  541 ;  Norman  v.  Goode, 
113  Ga.  121,  38  S.  E.  317;  Charleston  &  W. 
C.  R.  Co.  v.  Thompson,  13  Ga.  App.  528,  80 
S.  E.  1097:  Brown  v.  Slate,  16  Ga.  App. 
003,  85  S.  E.  951. 

In  order  to  render  the  marriage  license 
between  Williams  and  the  Holcomb  woman 
admissible  in  evidence,  it  must  first  have 
been  proven  that  a  divorce  had  been  ob- 
tained by  Williams  or  his  wife,  Ellen. 

Clark  v.  Cassidy  and  Wilson  v.  Allen, 
supra;  State  v.  Eggleston,  45  Or.  346,  77 
Pac.  738:  People  v.  Stokes,  71  Cal.  263,  12 
Pac.  71,  8  Am.  Grim.  Rep.  14;  Rhode  Island 
Hospital  Trust  Co.  v.  Thorndike,  24  R.  T. 
114,  52  Atl.  873:  Moore  v.  Moore,  102  Tenn. 
148,  58  S.  W.  778;  Goodwin  v.  Goodwin. 
113  Iowa,  319,  85  X.  W.  31;  Re  Hamilton. 
76  Ilun,  202,  27  N.  Y.  Supp.  813;  Ellis  v 
Ellis,  58  Iowa,  720,  13  N.  W.  65:  Gilmait 
V.  Sheets,  78  Towa,  499,  43  N.  W.  299;  Carl- 
wright  V.  McGown,  121  111.  388,  2  Am.  St. 
Rep.  105,  12  X.  E.  737;  Jones  v.  Jones,  48 
Md.  391,  30  Am.  Rep.  466;  Arnold  v.  Keil, 
81  III.  App.  237:   Stontenliorough  v.  Ram- 
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mel,  323  111.  App.  487;  Stimmfrhill  v. 
Darrow,  94  TVx.  71,  67  S.  W.  942;  Tnrner 
V.  Williams,  202  Mass.  500,  24  L.R.A.{N.S.) 
1199,  132  Am.  St.  Rep.  511,  89  X.  E.  110. 

The  marriage  to  the  Holcomh  woman  M'aa 
void;  and  the  illicit  relation  existing  be- 
tween the  parties  could  have  been  rendered 
valid  only  by  a  ceremony  of  marriage  en- 
tered into  between  the  parties  aft*r  the 
death  of  Ellen  Williams. 

Collins  V.  Voorhces,  47  N.  J.  Eq.  .5.15,  14 
L.R.A.  364,  24  Am.  St.  Rep.  412,  22  Atl. 
1054;  Cram  v.  Burnham,  5  Me.  213,  17  Am. 
Dec.  218;  McGombs  v.  State,  50  Tex.  Crim. 
Rep.  490,  9  L.R.A.(N.S.)  1036,  123  Am. 
St.  Rep.  855,  14  Ann.  Cas.  72,  99  S.  W. 
1017;  Lanham  v.  Lanbam,  136  Wis.  360, 
17  L.R.A.(X.S.)  804.  128  Am.  St.  Rep. 
1085,  117  N.  W.  787;  Williams  v.  Williams, 
46  Wis.  464,  32  Am.  Rep.  722,  1  N.  W.  98; 
Spencer  v.  Pollock,  83  Wis.  215,  17  L.R.A. 
848,  53  N.  W.  490;  Rose  v.  Rose,  67  Mich. 
619,  35  N.  W.  802:  Foster  v.  Hawley,  6 
Hun,  68. 

In  civil  suits,  parties  are  generally  re* 
lieved  from  the  onus  of  proving  identity,  as 
it  is  a  fact  generally  more  easy  to  disprove 
than  to  establish. 

Mnllery  v.  Hamilton,  71  Ga.  720,  51  Am. 
Rep.  288. 

Messrs.  T.  F.  Mundy  and  W.  W.  Mniiily 
for  defendant  in  error. 

I^ampkin,  J.,  delivered  the  opinion  of 
the  court  : 

1,  The  court  charged  the  jury,  in  substance, 
that  if  Williams  married  the  mother  of  the 
applicant  in  1859,  and  the  applicant  was 
the  child  of  that  marriage,  but  if  in  1871 
or  1873  he  entered  into  a  ceremonial  mar- 
riage with  the  mother  of  tlie  caveatrix,  and 
continued  to  live  with  her  as  his  wife  until 
and  after  the  death  of  the  first  wife,  the 
second  wife  liecame  his  legal  wife,  and  their 
child,  bom  before  the  death  of  the  first 
wife,  thus  became  legitimate,  and  would 
share  in  the  distribution  of  the  estate  with 
the  child  of  the  first  marriage.  There  was 
no  evidence  to  indicate  that  the  second 
wife  had  any  knowledge  of  the  existence  of 
the  first.  It  was  contended  on  behalf  of 
the  plaintiff  rn  error  that  this  charge  was 
erroneous,  and  that  the  correct  rule  was 
that  if  Williams  had  a  living  wife  when  he 
entered  into  a  ceremonial  marriage  with  the 
mother  of  the  caveatrix,  the  attempted 
marriage  was  void,  and  hit  living  with  her 
was  an  illicit  relation,  and  so  continued 
even  after  the  death  of  the  first  wife  and 
until  a  formal  ceremony  of  marriage  should 
be  performed  after  that  event.  The  evi- 
L.R.A.1017A. 


donee  showed  that  the  caveatrix  was  recog- 
nized by  her  father,  and  he  lived  with  her; 
and,  while  the  charge  did  not  mention  that 
fact,  or  any  question  as  to  want  of  knowl- 
edge of  the  impediment  by  the  mother  of 
the  caveatrix,  no  point  was  made  on  that 
ground  either  in  the  assignments  of  error 
or  in  the  brief;  and,  in  view  of  the  nature 
of  the  issue  and  general  charge,  this  will 
not  require  a  reversal.  Civil  Code  1910, 
^§  3012,  3026. 

There  is  some  conflict  in  the  authorities 
on  thi8  subject.  A  leading  case,  holding 
that,  where  a  marriage  was  originally  il- 
legal, subsequent  cohabitation  after  the  im- 
pediment had  been  removed  would  not  suf- 
fice to  show  a  lawful  marriage,  is  that  of 
V^oorhees  v.  Voorhees,  46  N.  J.  Eq.  411,  19 
Am.  St.  Rep.  404,  19  Atl.  172,  and  see  dis- 
senting opinion  of  Garrison,  J.,  in  47  N. 
J.  Eq.  315,  14  L.R.A.  366,  20  Atl.  676; 
Collins  V.  Voorhees,  47  N.  J.  Eq.  555, 
14  L.R.A.  364,  24  Am.  St.  Rep.  412,  22 
Atl.  1054.  But  in  the  later  case  of  Cham- 
berlain V.  Cliamberlain,  68  N.  J.  Eq.  736. 
3  L.R.A.(X.S.)  244.  Ill  Am.  St.  Rep. 
658,  62  Atl.  680,  6  Ann.  Cas.  483,  it  was 
held  that,  when  a  man  and  woman  in- 
tend  to  marry  and  live  together  as  husband 
and  wife,  but  their  intent  is  frustrated  by 
the  existence  of  some  unknown  impediment, 
when  the  impediment  is  removed,  and  it  is 
shown  that  the  same  intent  continues,  their 
relations  are  lawful.  The  unknown  impedi- 
ment referred  to  in  that  case  was  that  the 
woman  had  a  living  husband  whom  she  and 
the  second  man  to  whom  she  was  married 
supposed  to  be  dead.  We  cannot  concur  in 
the  reasoning  in  tlie  first  cited  case.  If  a 
man  and  Avoman  begin  to  cohabit,  not  as 
man  and  wife,  but  as  a  meretricious  cohabi- 
tation, their  continued  cohabitation  will  be 
presumed  to  continue  on  the  same  basis, 
unless  something  is  shown  to  the  contrary. 
But  M'here  a  man  and  woman  enter  into  a 
ceremonial  marriage,  thus  openly  declaring 
their  intention  to  be  husband  and  wife,  and 
live  together,  the  marriage  may  be  void  be- 
cause of  some  impediment,  and  the  cohabi- 
tation may  not  be  legal;  but  if  the  impedi- 
ment is  removed,  and  tlie  .matrimonial  co^ 
habitation  continues,  it  is  to  be  presumed 
that  the  intent  to  be  husband  and  wife,  ex- 
pressed in  the  ceremonial  marriage,  cun- 
tiniies,  unless  the  contrary  appears,  and 
the  continued  cohabitation  after  the  re- 
moval of  the  impediment  is  to  be  considered 
as  under  such  an  intent  and  declaration 
rather  than  with  an  unlawful  intent.  At 
least,  a  renewed  consent  might  be  inferred. 
In  Campbell  t.  Campbell,  L.  R.  1  H.  L.  182, 
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Lord  Wesbury  said:  "You  must  infer  the 
consent  to  have  been  given  at  the  first  mo- 
ment  Ti<iien  you  find  the  parties  able  to  en- 
ter into  the  contract." 

In  De  Thoren  v.  Atty.  Gen.  L.  R.  1  App. 
Cas.  686,  where  tliere  was  a  ceremony  of 
marriage,  invalid  because  of  an  impedi- 
ment, though  this  was  unknown  to  the  par- 
ties, and  a  continued  matrimonial  cohabi- 
tation after  the  removal  of  the  impediment, 
it  was  declared:  "When  a  matrimonial 
ceremony  took  place  in  Scotland,  the  par- 
ties being  ignorant  of  an  impediment,  after- 
wards removed,  and  when,  believing  them- 
selves to  be  validly  married,  tliey  lived 
togt^ther  continuously  for  years  as  husband 
and  wife  and  were  regarded  as  such  by  all 
who  knew  them,  tlie  marriage  was  held  to 
have  been  established  by  the  force  of  habit 
and  repute,  without  any  proof  of  mutual 
consent  by  verbal  declaration.  It  must  be 
inferred  that  the  matrimonial  consent  was 
Interchanged  as  soon  as  the  parties  were 
enabled,  by  the  removal  of  the  impediment, 
to  enter  into  the  contract.  .  .  .  The 
ceremony  which  took  place,  although  in- 
valid, was  undoubtedlv  a  consent  bv  the 
parties  to  live  together  as  husband  and 
wife.  And  their  subsequent  cohabitation 
was  a  proof  of  continued  consent." 

In  1  Andrews's  Am.  I^w,  §  486,  p.  627, 
it  is  said:  "Where  the  inception  is  illegal 
or  illicit,  the  ordinary  presumption  of  con- 
tinuance applies  until  there  is  a  change  in 
the  circumstances:  but  a  very  slight  change 
will  be  seized  hold  of  in  order  to  presume 
the  marriage.  Where  an  actual  ceremony 
or  an  actual  contract  per  verba  de  prcesenti 
is  shown,  tlie  burden  of  proof  is  upon  the 
party  attacking  the  marriage  to  show  its 
invalidity,  and  every  presumption  will  be 
indulged  to  uphold  it."  Flanagan  v.  Flana- 
gan, 122  Mich.  386,  81  N.  W.  258;  Schu- 
chart  V.  Schuchart,  61  Kan.  i597,  60  L.R.A. 
180,  78  Am.  St.  Rep.  342,  60  Pac.  311 ;  Teter 
V.  Teter,  101  Ind.  120,  51  Am.  Rep.  742; 
North  V.  North,  1  Barb.  Ch.  241,  43  Am. 
Dec.  778;  Donnelly  v.  Donnelly,  8  B.  Mon. 
113,  117. 

See  also  cases  gathered  in  the  note  to 
Chamberlain  v.  Chamberlain,  3  L.R.A. 
(N.S.)   244,  supra. 

In  this  state  it  has  been  held  that  where 
two  persons  entered  into  a  ceremonial  mar- 
riage and  cohabited  as  husband  and  wife, 
although  the  marriage  wa9  invalid  because 
one  of  them  was  under  the  age  at  which  a 
valid  marriage  could  be  contracted^  yet  if 
thev  continued  to  cohabit  as  man  and  wife 
after  he  arrived  at  the  age  when  they  could 
lawfully  marry,  their  relation  was  that  of 
L.R.A.IOUA. 


husband  and  wife.  Smith  v.  Smith,  84  Ga. 
440,  446,  8  L.R.A.  362,  11  S.  E.  496.  True, 
the  impediment  there  was  of  a  different 
character,  but  the  ceremonial  marriage  waa 
invalid.  There  is  nothing  in  Drawdy  v. 
Hesters,  130*  Ga.  161,  16  L.R.A.(N.S.)  190, 
60  S.  E.  451,  conflicting  with  the  ruling 
here  made;  but  the  two  decisions  harmoni/e, 
and  the  former  cites  approvingly  Andrews*:^ 
American  Law,  referred  to  above. 

In  the  present  case,  even  if  William:) 
knew  that  bis  first  wife  was  living  at  the 
time  of  the  second  marriage,  but  the  sec- 
ond woman  whom  he  married  ceremonially 
did  not  know  of  it,  and,  after  the  death  of 
the  first  wife,  they  continued  their  matrimo- 
nial cohabitation,  why  should  an  unlawful, 
rather  than  a  lawful,  intent  be  attributed 
to  the  parties  after  the  rejnoval  of  the  im- 
pediment? The  declaration  of  intent  to  be 
husband  and  wife  should  be  treated  aa  con- 
tinuing, nothing  to  the  contrary  appear- 
ing; and  the  continued  cohabitation  under 
such  circumstances  should  be  considered  aa 
lawful  rather  than  unlawful.  Flanagan  v. 
Flanagan,  122  Mich.  386,  81  X.  W.  268, 
supra. 

It  was  also  urged  that  there  had  been  an 
agreement  by  counsel  trying  the  case  that 
the  only  issue  was  as  to  the  identity  of  the 
father  of  the  applicant  and  caveatrix,  and 
that  the  charge  stated  above  ahould  not 
have  been  given.  It  also  appears  that  there 
was  some  discussion  as  to  the  legitimacy 
of  the  caveatrix.  If  she  were  illegitimate, 
slie  would  have  no  status  as  a  caveatrix. 
The  court  appears  to  have  been  correcting 
any  possible  misapprehension  which  might 
arise  on  the  subject  in  the  minds  of  the 
jury.  He  charged  several  times  that  if  the 
William  H.  Williams  who  died  in  Rock- 
mart  in  1911  was  tlie  father  of  the  appli- 
cant for  administration,  she  would  be  en- 
titled to  a  verdict  in  her  favor.  We  do  not 
think  that  the  jury  could  have  been  misled 
by  the  charge.  The  controlling  question  of 
fact  in  the  case  was  whether  the  father  of 
the  applicant  and  of  the  caveatrix  was  the 
same  person.  The  greater  weight  of  the 
evidence  seemed  to  indicate  that  he  was  tlie 
same  man.  But  there  waa  some  evidence  to 
the  contrary.  The  jury  fmmd  against  that 
contention,  and  we  cannot  aay  that  there 
was  not  suflicient  evidenoe  to  austain  their 
verdict. 

2.  None  of  the  grounds  of  the  motion 
for  a  new  trial  require  a  reversal. 

Judgment  affirmed. 

All  the  Justices  concur. 
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MONTANA   SUPIIE^IC:   COURT. 

GEOJKGE  H.  Him  Appt., 

V. 

WILLIAM  C.  RAE,  State  Treasurer  of  the 
State  of  Montana,  Re.spt. 

(—  Mont.  — ,  158  Pac.  826.) 

Party  —  action  to  enjoin  waste  of  pub- 
lic money. 

1.  A  citizen  and  taxpayer  of  a  state  may 
maintain  an  action  to  restrain  public  offi- 
cials from  putting  into  force  an  unconstitu- 
tional statute  wUich  will  require  the  ex- 
penditure of  large  sums  of  public  money. 
For  other  cases,  see  Parties,  I,  a,  i,  in  Dig. 

1-52  y.  8. 

Constitutional   law  —  class   legislation 
—  department  off  ffarm  loans. 

2.  A  statute  creating  a  department .  to 
aid  agriculturists  in  securing  loans  on  their 
real  estate  is  not  unconstitutional  as  class 
legislation,  or  a  denial  of  the  equal  protec- 
tion of  the  laws,  although  its  oeneAts  are 
limited  to  agriculturist h,  and  to  the  mem- 
bers of  that  class  only  who  can  furnish  real 
estate  security. 

For  other  cases,  see  Cotistitutional  Law,  IT. 
a,  1,  tn  Dig.  1-52  N.  8. 

Same  —  appropriation  —  duration. 

3.  A  statute  making  an  appropriation  for 
a  longer  time  than  the  Constitution  allows 
is  not  void  ab  initio,  but  the  Constitution 
merely  establishes  an  automatic  limit  to 
the  duration  of  the  appropriation. 

For  other  cases,  see  Appi'opriations,  in  Dig. 
1-52  N.  8. 

Same  —  appropriation  —  separate  bill. 

4.  The  incorporation  into  a  bill  for  a 
specific  purpose  of  an  appropriation  to  car- 
ry it  into  effect  does  not  violate  a  eonetitn- 
tional  provision  that  appropriations  shall 
iie  made  by  separate  bills,  each  embracing 
but  one  subject. 

For  other  cases,  see  Appropriations,  in  Dig. 
1-52  y.  8. 

Appropriation  —  to  gnarautee  interest 
on  farm  loans  —  validity. 

.5.  An  appropriation  to  guarantee  pay- 
ment of  interest  on  farm  loans  is  within 
the  operation  of  constitutional  provisions 
forbidding  appropriations  for  industrial 
purposes  not  under  the  alwolute  control  of 


the  state,  and  forbidding  the  loan  of  state 
credit  in  aid  of  any  individual. 
For  other  cases,  see  Public  Moneys,  III.  a, 
in  Dig.  1--52  N.  8. 

Statutes  —  invalid  in  part  —  effect. 

6.  The  mere  invalidity  of  an  appropria- 
tion to  guarantee  payment  of  interest  in  a 
statute  establishing  a  department  for  farm 
loans  does  not  destroy  the  entire  act. 

For  other  cases,  see  Statutes,  J.  o,  2,  b,  in 
Dig.  1-52  N.  S. 

Tax  —  exemption  —  mortgagee  —  valid- 
ity. 

7.  There  is  no  unconstitutional  inequality 
in  the  exemption  of  mortgages  from  tax- 
ation if  the  evidences  of  debts  secured  there- 
by are  taxed. 

For  other  cases,  see  Constitutional  Law,  II. 
a,  4,  in  Dig.  1-52  N.  B. 

Mortgage  —  recording  fee  -*  exemption 
from  payment  -*  Talldity. 

8.  The  exemption  from  the  payment  of 
recording  fees  of  holders  of  mor&ages  is- 
sued under  a  farm  loan  scheme,  wnen  such 
fees  are  required  of  other  mortgages,  is  in- 
valid discrimination. 

For  other  cases,  see  Oonstitutional  Lau>,  II. 
a,  Ji,  in  Dig.  1-52  N.  8. 

Statute  —  invalid  In  part  — -  effect. 

9.  The  invalidity  of  a  provision  in  a  stat- 
ute establishing  a  department  of  farm  loanH 
which  exempts  the  mortgagees  from  paying 
rccx)rdiug  fees  does  not  nullify  the  entire 
act. 

For  other  case^,  see  Statutes,  II.  o,  2,  b,  in 
Dig.  1-52  N.  8. 

Injunction  —  against  execution  of  stiit- 
ute  —  invalid  provisions. 

10.  A  taxpayer  cannot  enjoin  the  execu- 
tion of  a  statute  attempting  to  establish  a 
department  of  farm  loans  b^use  the  bonds 
contain  an  illegal  provision  for  the  guar- 
antying of  interest  by  the  state,  and  an 
illegal  provision  is  made  for  exemption  of 
the  mortgagees  from  payment  of  recording 
fees. 

For  other  cases,  see  Parties,  I.  a,  4,  in  Dig. 
1-52  N.  8. 

(June  2,  1016.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Lewis  and  Clark 
County  susUiining  a  demurrer  to,  and  dis- 


Note.  —  No  other  case  has  been  found 
which  deah  with  the  constitutionality  of 
statutes  designed  to  assist  agriculturists  or 
other  classes  of  persons  in  securing  loans, 
other  than  statutes  for  the  relief  of  persons 
in  distress. 

In  this  connection,  see  the  cases  Lowell  v. 
Boston,  311  Mass.  454,  1.5  Am.  Kep.  39; 
State  ex  rel.  GriiTith  v.  Osawkee  Twp.  14 
Kan.  418,  19  Am.  Rep.  99;  and  State  v.  Nel- 
son County,  1  N.  D.  88,  8  L.R.A.  283,  26 
Am.  St.  Rep.  609,  45  N.  W.  33,  which  are 
set  out  in  note  to  Davies  v.  State,  7  L.R.A. 
(N.S.)  1196,  treating  of  the  validity  of 
statutes  providing  for  governmental  assist- 
ance of  individual  members  of  certain 
L.R.A.1917A. 


classes  of  unfortunate  or  afflicted  per- 
sons. 

The  right  to  use  public  funds  to  relieve 
persons  not  entirely  without  means  of  their 
own  is  the  subject  of  a  note  to  Coffeen  v. 
Preble,  27  UR.A.(N.S.)    1079. 

The  right  of  a  citiEcn  or  taxpayer  to  en- 
join waste  or  unlawful  expenditure  of  state 
funds  is  treated  in  the  note  to  Sutton  v. 
Buie,  L.R.A.1915D,  178;  and  see  notes  on 
collateral  questions  there  referred  to. 

Generally  as  to  the  constitutionality  of 
mortgage  registration  tax,  including  the 
question  of  uniformity,  see  annotation  fol- 
lowing Wlieeler  v.  Woightman,  L.R.A.1916A, 
865. 
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missing,  a  suit  to  enjoin  defendant,  as  state 
treasurer,  from  issuing,  negotiating,  or  sell- 
ing certain  bonds  pursuant  to  the  Farm 
Loan  Act.     Affirmed. 

The  facts  are  stated  in  tlie  opinion. 

Messrs.  Wl^lit  &  Pew,  for  appellant: 

Plaintiff  had  the  right  to  maintain  the 
action. 

C'humasero  v.  Potts,  2  Mont.  242;  State 
ex  rel.  Buck  v.  Ravalli  County,  21  Mont. 
473,  54  Pac.  039. 

The  Farm  Loan  Act  is  void  as  an  arbi- 
trary classification. 

Connolly  v.  Union  Sewer  Pipe  Co.  184  U. 
S.  540,  4ft  L.  ed.  679,  22  Sup.  Ct.  Rep.  431 ; 
State  V.  Cudahy  Packing  Co.  33  Mont.  179, 
114  Am.  St.  Rep.  804,  82  Pac.  833,  8  Ann. 
Cas.  717. 

The  legislature  by  the  Farm  Iamu  Act 
has  attempted  to  loan  the  credit  and  the 
money  of  the  state  of  Montana,  and  the 
services  of  the  state  officers,  to  the  bene- 
ficiaries under  the  act,  without  compensa- 
tion, which  is  prohibited  by  the  Constitu- 
tion. 

State  ex  rel.  Griffith  v.  Osawkee  Twp.  14 
Kan.  418,  19  Am.  Rep.  99;  Citizens'  Sav.  & 
L.  Asso.  V.  Topeka,  20  Wall.  655,  22  L.  cd. 
455;  Re  Relief  Bills,  21  Colo.  62,  39  Pac. 
1089;  State  ex  rel.  Coleman  v.  Kelly,  71 
Kan.  811,  70  L.R.A.  450,  81  Pac.  450,  6 
Ann.  Cas.  298;  Atkinson  v.  Ada  County,  18 
Idaho,  282,  28  L.R.A.  (N.S.)  412,  108  Pac. 
1046;  Fox  V.  Mohawk  &  H.  R.  Humane  Soc. 
165  X.  Y.  517,  51  L.R.A.  681,  80  Am.  St. 
Rep.  767,  59  N.  E.  353;  Pally  v.  Colgan,  97 
Cal.  251,  18  L.R.A.  744,  31  Pac.  1133. 

Messrs.  J.  B.  Pofiidexter,  Attorney  Gen- 
eral, W.  H.  Pooriiian  and  C.  S.  Wagner, 
Assistant  Attorneys  General,  for  respond- 
ent. 

Saniicr,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff,  alleging  his  status  as  cit- 
izen and  taxpayer  of  Lewis  and  Clark 
county,  Montana,  brought  this  suit  to  en- 
join  the  defendant,  as  state  treasurer,  from 
issuing,  negotiating,  or  selling  certain  bonds 
pursuant  to  the  provisions  of  chapter  28, 
Laws  of  1915,  commonly  called  the  Farm 
Loan  Act.  Claim  to  the  relief  sought  is 
based  upon  the  contention  that  the  act  is 
uneonstitutional,  and  that,  in  connection 
with  the  proposed  issue,  negotiation,  and 
Hale  of  bonds  thereunder,  the  defendant  has 
expended,  and,  unless  restrained,  will  ex- 
pend, large  sums  of  money  belonging  to 
the  state.  The  defendant  demurred,  ques- 
tiouing  the  plaintiff's  main  contention,  his 
right  to  maintain  the  suit,  and  the  power 
of  the  court  to  hear  it.  Tlie  demurrer  was 
sustained,  not,  however,  on  either  of  the 
L.R.A.1917A. 


technical  grounds  aflsigned,  and  the  plain- 
tiff, refusing  to  plead  further,  suffered 
judgment  of  dismissal  to  be  entered.  This 
appeal  is  from  that  judgment. 

1.  The  defendant  again  insists  that  the 
court  liad  no  jurisdiction  to  hear  this  suit^ 
and  the  plaintiff  none  to  maintain  it, — tlie 
former  because  "an  injunction  cannot  be 
granted  ...  to  prevent  the  execution 
of  a  piiblio  statute,  by  officers  of  the  law, 
for  the  public  benefit"  ( Rev.  Codes,  §  6121 )  ; 
the  latter  Ijecause  it  does  not  appear  that 
the  plaintiff  will  suffer  any  other  or  differ- 
ent injury  than  the  taxpayers  of  the  state 
in  general.  The  assumption  that  the  Farm 
Loan  Act  or  its  execution  is  for  the  public 
benefit  begs  the  whole  question;  while  the 
plaintiff's  right  as  citizen  and  taxpayer  to 
maintain  such  a  suit  as  this  is  settled  by  a 
long  line  of  decisions  in  this  state,  extend- 
ing from  Chumasero  v.  Potts,  2  Mont.  242« 
to  Poe  v.  iSheridan  County,  52  Mont.  666, 
157  Pac.  185. 

2.  In  its  general  scope  and  purpose  the 
Farm  Loan  Act  is  assailed  as  obnoxious 
class  legislation  or  a  denial  of  the  equal 
protection  of  the  laws,  contrary  to  the  14th 
Amendment  to  the  national  Constitution. 
Whether  this  is  so  or  not  depends  on  what 
the  act  designs  to  do,  how  it  designs  to  do 
it,  and  what  may  be  its  effect  upon  those 
without  as  well  as  those  within  its  scope. 
It  may  be  analyzed  as:  (1)  Creating  a 
department  of  farm  loans,  for  which  the 
Htate  treasurer  is  the  commissioner  or  head, 
the  several  county  treasurers  are  local  rep- 
resentatives, the  attorney  general  is  the 
legal  adviser,  the  state  examiner  is  the 
auditor,  and  the  several  county  attorneys 
are,  as  such,  required  to  render  legal  serv- 
ice; (2)  imposing  upon  that  department 
the  duty  to  formulate  and  receive  applica- 
tions for  loans  on  nonurban  property,  to 
require  and  pass  upon  proof  of  title,  pro- 
ductive value,  and  other  facts  pertinent  to 
the  security  offered,  to  formulate  all  mort- 
gages given  to  secure  such  loans  and  be 
named  as  mortgagee  therein,  to  formulate, 
ifesue,  and  offei*  for  sale  the  bonds  intended 
as  evidence  of  such  loans,  to  collect  all 
payments  as  they  become  due,  and  to  pay 
the  bonds  as  they  mature  according  to  the 
scheme  set  forth;  (3)  prescribing  the  char- 
acter of  property  which  shall  be  accepted 
as  security  and  how  it  shall  be  held  as 
such,  the  general  nature  of  the  bonds,  the 
rate  of  interest  they  shall  bear,  how  they 
shall  mature,  where  they  shall  l>e  payable, 
the  manner  in  which  payments  shall  be  tak' 
en  up,  and  the  meaiin  to  fie  employed  in 
caring  for  ca<5es  of  default:  (4)  appropriat- 
ing $25,000  out  of  the  state  treasury,  of 

I  which  $5,000  is  to  be  used  for  administra- 
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tive  pmrposes,  but  to  be  recouped,  so  far  |  crease  the  industries  of  the  state,  develop 


as  voxy  be,  by  taking  one-eighth  of  eacli 
payment  required  of  the  mortgagors,  and 
920,000  to  serve  as  a  guaranty  fund  to  as- 
sure the  prompt  payment  of  maturing 
bonds,  with  interest,  and  to  be  recouped  by 
the  proceeds  of  foreclosures  against  de- 
faulting debtors,  or,  if  necessary,  by  assess- 
ments upon  nondefaulting  owners  whose 
mortgages  are  security  for  the  same  scries 
of  bonds:  and  (5)  exempting  from  record- 
ing' fees  and  from  taxation  the  mortgages 
given  to  secure  such  loans.  In  short,  for 
reasons  not  declared  in  'the  act  itself,  it 
designs  to  assist  agriculturists  in  securing 
loans  on  their  real  estate  by  and  through 
the  activities  of  a  public  department,  aided 
to  greater  or  less  extent  by  public  funds, 
and  thus  to  confer  upon  that  particular 
I'lasa  cei*tain  privileges  not  as  yet  enjoyed 
by  any  other. 

Tn  the  application  of  the  14th  Amendment 
to  the  Constitution  of  the  United  States 
no  distinction  is  to  be  observed  between  the 
effect  of  privileges  conferred  and  the  effect 
of  burdens  imposed.  A  privilege  conferred 
upon  one  class  is  a  discrimination  in  favor 
of  that  class  and  against  all  others  not 
similarly  endowed,  as  a  burden  upon  one 
class  is  a  discrimination  against  it  and  in 
favor  of  all  others  not  similarlv  afflicted. 
Hut  a  discrimination  is  not  necessarily  un- 
lawful  merely  because  it  is  a  discrimina- 
tion. Indeed,  the  greater  part  of  all  legis- 
lation is  discriminatory  either  in  the  extent 
to  which  it  operates,  the  manner  in  which 
it  applies,  or  the  objects  sought  to  be  at- 
tained bv  it;  and  we  are  commanded  bv  the 
highest  judicial  authority  of  the  land  to 
"be  cautious  about  pressing  the  broad 
\«-ords  of  the  14th  Amendment  to  a  drilv 
logical  extreme.  Many  laws  which  it  would 
Ik*  vain  to  ask  the  court  to  overthrow  could 
be  shown,  easily  enough,  to  transgress  a 
Fcliolastie  interpretation  of  one  or  another 
of  the  great  guaranties  in  the  Bill  of 
Rights."  Noble  State  Bank  v.  Haskell,  210 
U.  S.  104,  66  L.  ed.  112,  82  L.R.A.(N.8.) 
1062,  31  Sup.  €t.  Rep.  186,  Ann.  Cas. 
19 12 A,  487.  A  privilege  or  a  burden  is  or 
Tiot  a  denial  of  the  equal  protection  of  the 
laws,  accordinjg  to  whether  the  discrimina- 
tion relates  to  a  matter  upon  which  classi- 
fication is  legally  permissible,  and,  if  so, 
wliether  the  elassiAcation  is  a  reasonable 
one. 

That  classification  is  permissible,  be- 
cause, in  the  essential  nature  of  things  and 
in  any  due  appreciation  of  equality  in  the 
operation  of  the  law,  it  is  ne<*es8ai'y  in  legis- 
lation for  purposes  of  revenue,  or  in  the  ap- 
plication of  the  police  power,  strictly 
so-called,  or  in  legislation  designed  to  in- ' 
L.R.A.1917A.  32 


its  resources,  or  add  to  its  weaJtb  and  pros- 
perity, is  abundantly  settled  by  judicial 
decision  as  well  as  by  the  course  of  legisla- 
tion. To  cover  the  entire  field  of  this  sub- 
ject is  impossible  within  any  reasonable 
limits.  Suffice  it  to  say  that  by  the  Su- 
preme Court  of  the  United  States,  constru- 
ing this  very  amendment,  classifications  have 
been  sustained  based  upon  differences  in  the 
amount  of  legacies,  differences  between  cor- 
porations, differences  between  land  depend- 
ent on  its  use  for  agricultural  and  oUier 
purposes,  differences  between  fire  insurance 
and  other  insuraxice,  differences  in  the  char- 
acter of  work,  differences  between  hiring 
persons  to  labor  in  the  atate  and  hiring 
persons  to  labor  out  of  the  state,  differences 
l)etween  sugar  refineries,  based  entirely  on 
whether  the  sugar  refined  was  purchased  or 
produced  by  the  refiner,  as  well  as  various 
other  differences  too  numerous  to  mention. 
Magoun  v.  Illinois  Trust  &  Sav.  Bank,  17^ 
U,  S.  283,  42  L.  ed.  1037,  18  Sup.  Ct.  Rep. 
594;  Clark  v.  Kansas  City,  176  U.  S.  114, 
44  L.  ed.  392,  20  Sup.  Ct  Rep.  284;  Gun- 
dling  V.  Chicago,  177  U.  S.  183,  44  L.  ed. 
725,  20  Sup.  C^.  Rep.  033;  Petit  v.  Minne 
Bota,  177  U.  S.  164,  44  L.  ed.  716,  20  Sup. 
Ct.  Rep.  666;  Williams  v.  Fears,  179  U.  S. 
270,  46  L.  ed.  186,  21  Sup.  Ct.  Rep.  128; 
American  Sugar  Ref.  C^.  v.  Louisiana,  179 
U.  S.  89,  45  L.  ed.  102,  21  Sup.  Ct.  Rep.  43, 
and  cases  cited  in  these  decisions. 

In  Barbier  v.  Connolly,  113  U.  S.  27,  28 
L.  ed.  923,  5  Sup.  Ct.  Rep.  367,  Mr.  Ju8tic<> 
Field,  speaking  for  the  court,  said:  ''Neither 
the  amendment — ^broad  and  comprehensive 
as  it  is — ^nor  any  other  amendment  was  de- 
signed to  interfere  with  the  power  of  tliv 
state,  sometimes  termed  its  police  power,  to 
prescribe  regulations  to  promote  the  health, 
peace,  morals,  education,  and  good  order  of 
the  people,  and  to  legislate  so  as  to  increase 
the  industries  of  the  state,  develop  its 
resources,  and  add  to  its  wealth  and  pros- 
perity. From  the  very  necessities  of  so- 
ciety, legislation  of  a  special  character,  hav- 
ing these  objects  in  view,  must  often  be  had 
in  certain  districts,  such  as  for  draining 
marshes  and  irrigating  arid  plains.  Special 
burdens  are  often  necessary  for  general  ben- 
efits,— for  supplying  water,  preventing  fires, 
lighting  districts,  cleaning  streets,  opening 
parks,  and  many  other  objects.  Regulations 
for  these  purposes  may  press  with  more  or 
less  weight  upon  one  than  upon  another, 
but  they  are  designed,  not  to  impose  un- 
equal or  unnecessary  restrictions  upon  any- 
one, but  to  promote,  with  as  little  individ- 
ual inconvenience  as  possible,  the  general 
good.  Though  in  many  respects  necessarily 
special  in  their  character,  they  do  not  fur- 
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nish  jiiftt  ground  of  complaint  if  they  oper- 
ate alike  upon  all  persons  and  property  un- 
der the  same  circumstances  and  conditions." 

In  Clark  v.  Kansas  City,  176  U.  S.  114,  44 
L.  ed.  392,  20  Sup.  Ct.' Rep.  284,  a  state 
statute  was  under  consideration  which  au- 
thorized certain  cities  to  annex  hinds  ad- 
joining the  cit>'  limits,  but  provided  that 
'^nothing  in  this  act  shall  be  taken  or  held 
to  apply  to  any  tract  or  tracts  of  land  used 
for  agricultural  purposes  when  the  same  is 
not  o\^Tied  by  any  railroad  or  other  corpo- 
ration/* and  the  court  upheld  the  distinc- 
tion, declaring  that  it  was  justified  by  the 
principle  of  the  cases  cited  above:  ''That 
principle  leaves  to  the  state  the  adaptation 
of  its  laws  to  its  conditions.  The  growth 
of  cities  is  inevitable,  and  in  providiixg  for 
their  expansion  it  may  be  the  judgment  of 
an  agricultural  state  that  they  f^hould  find 
a  limit  in  the  lands  actually  used  for  agri- 
culture." 

In  American  Sugar  Ref.  Co.  v.  Louisiana, 
179  U.  iS.  89,  45  L.  ed.  102,  21  Sup.  Ct.  Rep. 
43,  a  state  statute  imposing  a  license  tax 
upon  persons  and  corporations  carrying  on 
the  businens  of  refining  sugar  and  molasses, 
but  exempting  from  its  operation  "planters 
and  farmers  grinding  and  refining  their  own 
KUgar  and  molasnes,''  was  sustained  with 
the  remark  that  '*the  discrimination  is  ob- 
viously intended  as  an  encouragement  to 
agriculture,  and  does  not  deny  to  persons 
and  corporations  engaged  in  a  general  re- 
fining business  the  equal  protection  of  tlie 
laws." 

So,  too,  legislative  activity  having  for  its 
avowed  purpose  the  encouragement  of  this 
or  that  particular  industry  deemed  of  im- 
I>ortance  to  the  state  has  been  prolific  of 
results.  We  need  not  go  beyond  the  bounda- 
ries of  our  own  commonwealth  for  instances 
which  now  form  part  and  parcel  of  our 
very  political  and  economic  life.  We  cite 
the  state  board  of  stock  commissioners,  the 
state  board  of  sheep  oommii^Hioners,  and 
the  live  stock  sanitary  board,  specifically 
charged  with  the  supervision  and  protection 
of  the  stock  interests  of  the  state,  together 
with  the  considerable  mass  of  legislation 
enacted  to  foster  this  industry:  the  state 
l)oard  of  horticulture,  with  the  laws  for 
the  prevention  and  eradication  of  insect 
peats  and  plant  diseaaes,  distinctly  held  by 
this  court  to  be  a  valid  exercise  of  the 
power  vested  in  the  state  to  promote  the 
general  welfare  (Colvill  v.  Fox,  51  Mont. 
72,  L.R.A.1915F,  894,  149  Pac.  496)  ;  the 
bureau  of  agriculture  and  publicity  and  the 
bureau  of  labor  and  industry,  who^e  func- 
tions are  to  further,  in  certain  ways,  '*thc 
agricultural,  commercial,  mining,  manufac- 
turing, and  labor  interests  of  the  state;" 
L.R.A.1917A. 


the  state  fair;  our  extensive  code  of  labor 
statutes,  including  the  regulations  for- min- 
ing, and  the  laws  for  the  compensation  of 
injured  workmen;  the  state  board  of  poul- 
try husbaniry;  the  maintenance  of  experi- 
ment stations,  substations,  and  county  agri- 
culturists; our  provisions  for  the  organiza- 
tion of  irrigation  and  drain  districts;  and. 
in  part,  the  institution  and  maintenance  of 
the  Agricultural  College  and  the  School  of 
Mines  themselves.  In  the  face  of  all  that 
has  been  said  and  done  in  this  coimection, 
it  is  too  late  to  claim  that  the  mere  selec- 
tion of  a  given  Industry  or  pursuit  for 
favorable  consideration  by  the  state  is  a 
denial  to  others  of  the  equal  protection  of 
the  law. 

Plaintiff  urges  as  decisive  against  the 
act  that  in  State  v.  Cudahy  Packing  Co.  33 
Mont.  179,  114  Am.  St.  Rep.  804,  82  Pac. 
833,  8  Ann.  Cas.  717,  this  court,  following 
the  decision  of  the  national  Supreme  Court 
in  Connolly  v.  Union  Sewer  Pipe  Co.  184 
U.  S.  540,  46  L.  ed.  679,  22  Sup.  Ct.  Rep. 
431,  held  an  anti-trust  law  of  this  state  to 
be  invalid  as  a  denial  of  the  equal  protection 
of  the  laws  because,  though  forbidding  per- 
sons, corporations,  and  associations  gener- 
ally from  combining  to  fix  prices,  regulate 
production,  or  create  restrictions  in  trade, 
it  exempted  from  its  operation  ''persons  en- 
gaged in  horticulture  or  agriculture  witJi  a 
view  of  enhancing  the  price  of  their  prod- 
ucts." This  idea  underlying  both  these 
decisions  is  that  if,  in  the  large  design  to 
protect  tiie  public  from  extortion,  combina- 
tions to  control  prices  should  be  forbidden, 
all  should  be,  because,  with  reference  to  that 
design,  no  legitimate  distinction  can  be 
made  among  them.  This  is  apparent  from 
the  fact  in  the  Connolly  Case  that  the  court, 
reasserting  the  right  of  the  states  to  classi- 
fy, insists  that  classification  *'must  always 
rest  upon  some  difference  which  beat's  a 
reasonable  and  just  relation  to  the  act  in 
respect  to  which  the  classification  is  pro- 
posed." It  does  not  follow,  however,  that 
the  object  in  respect  to  which  the  classifi- 
cation is  made  must  commend  itself  to  ''cer- 
tain preconceived  and  deeply  rooted  notions 
of  lawyers"  (Cunningham  v.  Northwestern 
Improv.  Co.  44  Mont.  180,  204,  119  Pac,  564, 
1  N.  C.  C.  A.  720) ,  or  that  the  classification 
must  always  depend  **im  scientific  or  marked 
differences  in  things  or  persons  or  their 
relations;  it  sufiices  if  it  is  practical,  and  is 
not  reviewable  unless  palpably  arbitrary'' 
(Orient  Ins.  Co.  v.  Daggs,  172  U.  S.  557, 
562,  43  L.  ed.  552,  19  Sup.  Ct,  Rep.  281 ) . 

The  question,  then,  is  whether,  within  the 
lines  thus  drawn,  the  selection  of  agricultur- 
ists for  the  particular  form  of  oonsidera- 
tion   here  acoorded  can  be  justified.     We 
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think  it  can,  bearing  in  mind  that  with  the 
accuracy  or  wisdom  of  the  legislative  view 
we  may  not  concern  ourselveft.  Mobile 
County  V.  Kimball,  102  U.  S.  691,  26  L.  ed.  | 
238;  Magoun  v.  Illinois  Trust  &  Sav.  Bank, 
170  U.  S.  283,  42  L.  ed.  1037,  18  Sup.  Ct. 
Rep.  594;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Matthews,  174  U.  8.  96,  102,  43  L.  ed.  909, 
912,  19  Sup.  Ct.  Rep.  609;  Clark  v.  Kanms 
City,  176  U.  S.  114,  44  L.  ed.  392,  20  Sup. 
Ct.  Rep.  284;  Billings  v.  Illinois,  186  U.  S. 
97,  102,  47  L.  ed.  400,  403,  23  Sup.  Ct.  Rep. 
272.  It  is  a  matter  sufficiently  notorious  to 
charge  the  court  with  judicial  knowledge 
that,  according  to  the  Federal  census  of 
1910,  approximately  one  third  of  our  pro- 
ductive population  is  engaged  in  agricul' 
ture.  From  time  immemorial  it  has  been 
fully  realized  that  the  economic  relations  of 
that  pursuit  to  all  other  forms  of  human 
activity  are  of  the  first  importance;  other 
things,  other  occupations,  may  be  dispensed 
with  at  more  or  less  cost  to  society ,  but 
without  agriculture,  civilization  itself  must 
fail.  For  several  years  last  past  there  has 
been  growing  the  conviction,  based  to  some 
extent  on  government  investigations  and 
reports,  that  farmers  requiring  money  to 
carry  on  and  extend  their  operations  are 
subjected  to  disadvantages  which,  not  al- 
together necessary  and  not  suffered  by  other 
classes,  seriously  hamper,  if  they  do  not 
imperil,  the  progress  and  welfare  of  agri- 
culture. The  rectification  of  this  condition 
has  engaged  and  is  engaging  the  attention 
of  Congress  as  well  as  the  attention  of  sev- 
eral of  the  states.  At  the  general  election 
of  1914  the  people  of  this  state  undertook 
to  aid  in  tlie  solution  of  the  problem  by 
means  of  the  initiative,  authorizing  farm 
loans  to  be  made  out  of  the  scliool  funds, 
and  the  governor,  in  his  annual  message  to 
the  foiu'teenth  legislative  assembly,  direct- 
ing notice  to  certain  constitutional  objec- 
tions which  had  been  raised  against  such 
use  of  school  funds,  urged  the  subject  of 
farm  loans  upon  the  legislative  mind.  In 
the  light  of  these  circumstances  it  is  im- 
possible to  avoid  the  conclusion  that  the 
subject  appeared  to  be  one  "held  by  the 
strong  and  preponderant  opinion  to  be 
greatly  and  immediately  necessary  to  the 
public  welfare*'  (Noble  State  Bank  v.  Has- 
kell, 219  U.  S.  104,  55  L.  ed.  112,  32  L.R.A. 
(N.S.)  1082,  31  Sup.  Ct.  Rep.  186,  Ann.  Cas. 
191 2 A,  487),  and  that,  whether  wisely  or 
not,  the  legislature,  in  enacting  the  law  in 
question,  did  believe  that  it  was  legislating 
to  develop  the  resources  of  the  state  and  to 
add  to  its  prosperity.  It  is  not  our  province 
to  assert  that  this  was  a  mistaken  belief. 
It  is  urged,  however,  that  the  act  is  un- 
equal even  as  respects  the  agricultural  class, 
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tiecause  farmers  who  have  only  chattel  se- 
curity and  farmers  who  have  no  security 
cannot  avail  themselves  of  its  provisions. 
This  argument  mistakes  the  purpose  of  the 
act;  for  it  surely  is  not  sound  criticism 
that  such  purpose  was  not  to  further  im- 
providence nor  to  furnish  a  panacea  for  all 
the  financial  ills  to  which  the  farmer,  like 
the  most  of  us,  is  heir.  Tlie  legislative 
view  undoubtedly  was  that  the  capital 
necessary  to  enlarge  and  develop  our  pro- 
ductive area  could  best  be  acquired  by  in- 
dividual long-time  loans  at  a  moderate  rate 
of  interest.  But  to  every  lender,  particu- 
larly to  the  makers  of  such  loaus,  assur- 
ance of  repayment  with  interest  is  a  com- 
manding factor;  and  the  act  cannot  be  con- 
demned because  it  does  not  attempt  the  im- 
practicable task  of  procuring  long-time  loans 
at  moderate  interest  on  chattel  security  or 
on  no  security  at  all.  In  our  opinion,  the 
act  is  general  so  far  as  it  goes,  because  the 
conditions  of  security  exacted  by  it  arc 
adapted  to  the  character  of  loans  which  its 
aid  is  offered  to  obtain,  and  beeauae  such 
aid  is  open  to  all  who  comply  with  these 
conditions.  We  see  nothing  in  the  general 
scope  and  purpose  of  the  act  which  con- 
stitutes a  denial  of  the  equal  protection  of 
the  laws. 

3.  Because  of  tho  appropriation  it  con- 
tains, the  act  is  further  assailed  as  con- 
trary to  §§  33  and  34  of  article  5,  §  12  of 
article  12,  and  §  1  of  article  13  of  our 
state  Constitution. 

Conceding  that  the  appropriation  is  not 
limited  in  terms  as  to  time,  it  is  our  opinion 
that  the  provision  in  §  12,  art.  12,  forbid- 
ding appropriations  for  a  longer  term  than 
two  years,  operates  as  an  automatic  limit, 
so  that  the  appropriation,  if  otherwise  valid, 
would  expire  at  the  end  of  that  time,  rather 
than  to  void  it  ab  initio. 

Nor  do  we  think  there  was  any  violation 
of  §  33,  art.  5,  which  provides  that  appro- 
priations, other  than  for  the  ordinary  ex- 
penses of  the  legislative,  executive,  and  ju- 
dicial departments  of  the  state,  interest  on 
the  public  debt,  and  for  public  schools, 
''shall  be  made  by  separate  bills,  each  em- 
bracing but  one  subject."  Counsel  for  ap- 
pellant construes  this  to  mean  that  appro- 
priations for  a  special  purpose  aliall  in  all 
cases  be  made  by  a  bill  containing  nothing 
but  tlie  appropriation  itself.  Where  the 
appropriation  constitutes  the  entire  purpose 
in  view,  this  is  doubtless  correct;  but  it  is 
not  correct  if  the  appropriation  is  a  mere 
incident  to  a  larger,  but  still  single,  subject 
of  legislation,  "niere  is  no  violation  of  this 
provision  where  the  legislature  establishes 
a  bureau  or  commission,  and  appropriates 
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funds  for  lU  inauguration  or  to  carry  out 
the  objects  for  which  it  was  created. 

''No  appropriation  shall  be  made,"  says 
§  3o  of  article  5,  ^^for  charitable,  industrial, 
educational  or  benevolent  purposes  to  any 
person,  corporation  or  community  not  under 
the  absolute  control  of  the  state,'"  and,  says 
§  1  of  article  13,  "neither  the  state,  nor  any 
county,  city,  town,  municipality,  nor  other 
subdivision  of  the  state  shall  ever  give  or 
loan  its  credit  in  aid  of,  or  make  any  dona- 
tion or  grant,  by  subsidy  or  otherwise,  to 
any  individual,  association  or  corporation.*^ 
i'he  appropriation  in  this  act  has  two  de- 
fined purposes,  viz. :  $5,000  to  set  in  motion 
the  department  created  by  the  act,  to  which 
extent  it  cannot  be  assailed  as  contravening 
the  provisions  quoted,  and  $20,000  to  serve 
as  a  guaranty  fund  to  assure  lenders  that 
the  interest  on  maturing  bonds  will  be 
])romptly  met,  whether  the  mortgagors  have 
made  their  payments  or  not.  Manifestly 
this  sum  of  $20,000  is  both  an  appropriation 
and  a  credit  assurance;  for  it  is  no  longer 
available  as  a  part  of  the  public  funds,  and 
it  is  set  apart  as  a  guaranty  fund  to  be 
drawn  upon  to  make  good  pro  tempore  the 
defaults  of  mortgagors.  It  will  not  sufncc 
to  say  that,  the  general  purposes  of  the  act 
being  to  foster  agriculture,  and  thus  to 
promote  the  public  welfare,  such  purpose  is 
u  public  one;  in  the  broad  sense  considered 
above  it  is  so,  and  so  likewise  are  all  the 
purposes  mentioned  in  §  35  of  article  5; 
yet  money  for  them  may  not  be  appro- 
])riated  unless  the  specific  objects  are  under 
the  absolute  control  of  the  state.  Tlie  ulti- 
mate purpose  of  the  Farm  Loan  Act  comes 
fairly  within  the  term  "industrial,"  as  used 
in  §  35  of  article  5;  but  it  is  not,  so  far  as 
the  use  of  this  fund  is  concerned,  under  the 
absolute  control  of  the  state,  for  the  obvious 
reason  that  the  state  cannot  direct  the  con- 
duct or  judgment  of  mortgagors  in  the 
handling  of  their  property,  nor  anticipate 
or  prevent  the  cases  of  default  which  are 
to  be  the  occasion  for  such  use.  Nor  does 
the  fact  that  the  fund  is  to  be  recouped  as 
used  save  it  from  the  ban  of  the  Constitu- 
tion, because,  whether  used  or  not,  it  stands 
as  an  appropriation  and  an  assurance  for 
the  benefit  of  the  individuals  who  may  be* 
come  lenders  under  the  act.  Re  Relief  Bills, 
21  Colo.  62,  39  Pac.  1089;  Fox  v.  Mohawk  & 
&'  H.  River  Humane  Soc.  166  N.  Y.  617,  61 
L.R.A.  681,  80  Am.  St.  Rep.  767,  69  N.  E. 
X53. 

It  does  not  follow,  however,  that  the  act 
itself  must  fall.  There  is  notliing  to  indi- 
cate that  any  part  of  tliis  $20,000  has  ever 
been  used,  or  that  its  presence  in  the  act 
was  the  inducement  to  ita  passage.  A  stat^ 
ute  solemnly  enacted  ia  not  to  be  over- 
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thrown  by  anything  short  of  positive 
conviction  of  its  illegality,  and  it  is  not  de- 
stroyed in  toto  because  of  an  improper  pro- 
vision, unless  such  provision  is  ueceasary  to 
the  integrity  of  the  statute  or  was  the  in- 
ducement to  its  enactment.  It  is  perfectly 
clear  that  this  act  can  be  carried  out  with- 
out the  imlawful  provision,  while  it  is  pure 
speculation  whether  the  loss  of  the  unlawful 
appropriation  will  in  the  slightest  degree 
affect  its  serviceability. 

4.  The  last  and  final  assault  upon  tlie  act 
is  based  upon  the  provision  exempting  from 
taxation  and  recording  fees  the  mortgages 
to  be  given  pursuant  to  its  terms.  So  far 
as  the  exemption  from  taxation  is  con- 
cerned, the  act  creates  no  real  distinction 
between  these  and  other  mortgages.  Mort- 
gages are  not  now  taxed  save  as  the  notes, 
bonds,  or  other  choses  in  action  secured  by 
them  are  taxed;  and  it  is  so  here.  The 
bonds  are  to  be  taxed,  and,  because  tliey  are 
to  be  taxed,  the  mortgages  are  not. 

It  is  not  difficult  to  understand  the  theory 
upon  which  the  exemption  from  recording 
fees  was  made.  By  the  terms  of  the  act 
the  mortgages  are  to  run  to  the  commis- 
sioner of  farm  loans,  and  the  state  may 
clearly  exempt  itself  and  its  officers  from 
paying  such  fees.  It  happens,  however,  that 
the  commissioner  of  farm  loans  is  only  a 
nominal  mortgagee,  made  so  for  convenience, 
the  real  mortgagees  being  the  holders  of 
the  Ijonds  secured  by  the  mortgages.  It  is 
the  contemplation  of  our  law,  whatever  may 
be  the  commercial  custom,  that  recording 
fees  are  to  be  paid  by  those  whose  interests 
are  protected  by  recordation, — in  case  of 
mortgage,  the  mortgagee.  It  is  never  le- 
gally a  charge  against  the  mortgagor,  and 
exemption  from  it  is  not  for  his  benefit. 
This  exemption,  therefore,  furthers  the  in- 
terests neither  of  the  farmer — ^the  mort- 
gagor— nor  of  the  state;  but,  being  for  the 
sole  benefit  of  tiie  lender,  the  discrimination 
between  him  and  all  other  mortgagees  is 
not  justified  by  any  such  relation  to  the 
encouragement  of  agriculture  or  any  public 
purpose  as  would  warrant  the  upholding 
of  the  exemption.  It  must  be  said  again, 
however,  that  the  act  itself  is  not  involved 
in  the  condemnation  of  this  provision, 
because  it  is  not  ro  interwoven  with  the 
texture  of  the  act,  so  indispensable  to  the 
purposes  or  operation  of  the  act,  aa  to  com- 
pel the  view  tliat  without  the  provision  the 
act  would  not  have  been  passed. 

1  he  bonds  proposed  to  be  issued,  as  shown 
by  a  form  copy  attaclied  to  the  complaint, 
contain  various'  references  to  the  $20,000 
appropriation  as  a  guaranty  fund;  and  it 
foUows  from  the  above  discussion  that  thev 
ought  not,  as  a  matter  of  fair  dealing,  to  ba 
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iasued  in  tbat  form,  because  there  is  no  such 
appropriation,  legally  speaking.  Of  thig, 
however,  the  plaintiff  cannot  complain, 
since,  whether  these  references  remain  in 
the  bonds  or  not,  they  can  have  no  force 
or  effect  prejudicial  to  him.  Nor  can  he  be 
affected  by  the  invalid  exemption  from 're- 
cording fees,  because  the  several  county  re- 


corders are  responsible  for  tiieir  collection. 
He  was  therefore  not  entitled  to  the  injunc- 
tion sought,  and  the  judgment  appealed 
from  was  correct.  It  is  accordingly  af- 
firmed. 

Brautly,  Ch.  J.,  and  HoUoway,  J.,  con- 
cur. 


NORTH  DAKOTA  SUPRKME  COURT. 

JAMES  SOULES  et^al.,  Doing  Business 
UBder  the  Name  of  Soules  &.  Butler, 
Respts., 

V. 

NORTHERN    PACIFIC    RAILWAY    COM- 
PANY, Appt. 

(34  N.  D.  7,  157  N.  W.  628.) 

1^'ater  —  drain  way  —  obstrnctlon. 

1.  Both  under  the  civil-law  rule  as  to 
surface  waters  and  under  the  so-called  com- 
mon-law or  common-enemy  rule,  a  natural 
drain  way  must  be  kept  open  to  carry  the 
water  into  the  streams,  and  the  lower  estate 
is  subject  to  a  natural  servitude  for  that 
purpose. 

For  other  cases,  see  Waters,  11,  g,  in  Dig, 
1-52  N.  8. 

Same  —  watercourse  —  drain  w^y. 

2.  Proof  that  a  drain  or  ditch  receives  the 
surface  water  of  a  drainage  areu  of  some  IGS 
acres,  is  several  feet  in  de])th,  has  a  well- 
defined  channel,  and,  though  it  has  grass 
growing  at  the  sides,  has  a  space  at  the 
bottom  which  is  worn  away  by  the  water  to 
a  breadth  of  3  or  4  feet,  and  that  such 
drain  or  ditch  serves  to  convey  the  waters 
of  the  area  into  a  river  or  stream,  will 
justify  the  jury  in  holding  that  such  drain 
or  ditch  is  a  natural  drain  way  or  drainage 
channel,  and  this  though  there  is  no  evi- 
dence that  the  water  ran  in  the  same  at  all 
times,  but  merely  that  the  drain  or  ditch 
served  to  convey  the  melting  snows  and 
surface  waters. 

For  other  cases,  see  Evidetice,  XII,  e,  in  Dig. 
J-52  N,  S. 

Same  —  obstruction  —  pass  way. 

3.  It  IS  the  duty  of  a  lower  landowner 
who  builds  a  structure  across  a  natural 
drain  way  to  provide  for  the  natural  passage 
through  such  obstruction  of  all  of  the  water 
which  may  be  reasonably  anticipated  to 
drain  therein,  and  this  is  a  continnin}?  duty. 
For  other  cases,  see  Waters,  11,  d,  in  Dig, 

1-52  y.  8. 
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£vlclence  — >  burden  of  proof  —  unprec- 
edented 8torni. 

4.  Where  there  is  evidence  which  tends 
to  show  that  a  drain  way  is  a  natural  drain 
way,  and  that  it  has  been  obstructed  by  a 
lower  landowner,  and  that  such  obstruction 
occasioned  the  flooding  of  and  injuries  to 
the  property  of  an  upper  landowner,  the 
burden  of  proof  is  upon  the  defendant  or 
lower  landowner,  when  sued  for  such  dam- 
ages, to  prove  that  the  storm  which  occa- 
sioned the  flood  was  unprecedented;  that  it 
could  not  have  been  reasonably  anticipated, 
and  need  not  have  been  provided  against. 
For  other  cases,  see  Evidence,  II.  h,  1,  in 

Dig.  1-02  y.  8,  , 

Same  —  sulliciency. 

5.  Evidence  examined  and  held  not  to  be 
such  as  to  justify  a  holding,  as  a  matter 
of  law,  that  the  storm  in  Question  was  so 
unprecedented  that  it  should  not  have  been 
anticipated,  but  rather  that  the  fact  was 
one  for  the  jury  to  pass  upon. 

For  other  cases,  see  Trial,  11,  c,  8,  e,  in  Dig. 
1-52  N.  8. 

Definition  —  flood. 

6.  Extraordinary  or  unprecedented  floods 
are  floods  which  are  of  such  unusual  occur- 
rence tliat  they  could  not  have  been  foreseen 
by  men  of  ordinary  experience  and  prudenco. 
Ordinary  floods  are  those,  the  occurrence  of 
which  may  be  reasonably  anticipated  from 
the  general  experience  of  men  residing  in 
the  region  where  such  floods  happen. 

For  other  cases,  see  Waters,  IL  d,  in  Dig. 
1-52  N,  8.  I 

Evidence  —  flood  —  what  considered.  < 

7.  In  passing  upon  what  is  or  what  is  not 
an  extraordinary  flood,  or  whether  it  should 
have  been  anticipated  and  provided  against, 
the  question  to  be  decided  is :  ^'Considering 
the  rains  of  the  past,  the  topographical  and 
climati(;  conditions  of  the  region  and  the 
nature  of  the  drainage  basin  as  to  the  per- 
viotisness  of  the  soil,  the  presence  or  absence 
of  trees  or  herbage  which  would  tend  to 
increase  or  prevent  the  rapid  running  off  of 
the  water,  would  or  should  a  reasonably 
prudent  man  have  foreaecen  the  danger  and 
provided  against  it?"  i 
For  other  oases,  see  Waters,  II,  d,  in  Dig. 

1-52  2V.  8, 


Note. »  For  right  of  owner  of  lower  tene- 
ment as  against  the  rights  of  the  upper 
landowner  to  obstruct  surface  water  in  a 
natural  drainage  channel,  see  annotation 
following  this  case,  post.  517. 

The  admissibility  of  evidence  of  condition 
before  and  after  accident,  of  property  whose 
L.R.A.l(JnA. 


defects  are  alleged  to  have  caused  the  in- 
jury, is  treated  in  the  notes  to  Alcott  v. 
Putlic  Service  Corp.  32  L.R.A.(N.S.)  1084. 
Generally  as  to  liability  for  damages  by 
overflow^  see  Index  to  L.BJL.  Notes,  under 
the  title,  "Waters,"  subtitle,  '^Embankment : 
obstruction  ?  overflow." 
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Trinl  -«  Instruction  —  obstrnctini:  clian- 
iiel. 

8.  An  instruction  in  an  action  againet  a 
railway  companv  for  negligence  in  obstruct- 
ing a  natiiiiil  elianncl,  and  tiiereby  damag- 
ing plaintiffs  goods,  that,  "if  you  believe 
that  plaintiffs  are  entitled  to  recover  as 
heretofore  instructed,  then  it  is  your  duty 
to  determine  the  amount  of  damages  sus- 
tained by  reason  of  the  flooding  of  these 
premises,  and  they  are  entitled  to  make 
matters  whole,"  is  sufficiently  definite  an  to 
the  measure  of  damageti,  in  the  absence  of 
any  requested  instruction  upon  the  subject. 
Fw  other  cases,  see  Trial,  III.  e,  2,  in  Dig, 

1-52  y.  8, 

Witness    —    value    of    goods    —    com- 
petency. 

9.  One  is  sufficiently  oualiiied  to  testify 
as  to  the  value  of  a  stock  of  hardware  and 
to  tlic  injury  to  it  by  flood  and  its  deprecia- 
tion in  value  who  is  showTi  to  have  worked 
in  a  hardware  store  for  at  least  seven  years, 
to  have  been  manager  of  such  store  during 
such  time,  and  to  have  had  charge  of  the 
buying  of  goods  and  the  fixing  of  prices  at 
which  they  should  be  re-sold,  and  to  have 
been  ih  charge  of  such  goods  since  the  dam- 
age was  done. 

For  other  cases,  see  Evidence,  Vfl,  f,  in  Dig, 
1-52  y.  8. 

Evidence  —  obstruction     of     drain  — 
bridj^o. 

10.  Where  a  railway  company  is  sought 
to  be  held  liable  for  damages  by  flooding 
occasioned  by  an  insufficient  culvert,  it  is 
not  error  to  allow  in  evidence  proof  of  the 
fact  that,  prior  to  the  construction  of  the 
culvert,  a  pile  bridge  vrsis  maintained  across 
the  drain  in  question.  Such  evidence  tends 
not  merely  to  show  the  nature  of  the  drain 
way,  its  necessity  for  the  carrying  away 
of  the  surface  water  which  ran  therein,  but 
the  fact  as  to  whether  the  drain  way  was  a 
natural  channel  or  not. 

For  other  cases,  see  Evidence,  XI.  h,  in  Dig. 
1-52  N.  8, 

Same  —  cost  of  culvert. 

11.  It  is  not  error  in  an  action  against 
a  railway  company  for  failure  to  maintain 
an  adequate  culvert  to  allow  proof  that  such 
culvert  could  have  been  provided  at  a  rea- 
sonable cost. 

For  other  oases,  see  Evidence,  XI.  h,  in  Din 
1-52  N.  8. 

Same  —  flooding  other  property. 

12.  Where  a  railway  company  is  sued  for 
obstructing  a  natural  drain  way  and  not 
providing  sufTicient  culverts  for  carrying  off 
the  water,  it  is  not  error  to  allow  proof 
that  premises  near  those  of  the  plaintiffs' 
were  flooded  in  the  past,  as  such  evidence 
tends  to  show  the  nature  of  the  drainage 
district,  the  course  of  the  water,  and  gen- 
erally the  necessity  of  providing  for  a  suffi- 
cient outlet  for  the  same. 

Fftr  other  cases,  see  Evidence,  XI,  h,  in  Dig. 
1-52  A\  8, 

Appeal  —  exclusion  of  camnlatlvc  evi- 
dence. 

13.  The  extent  to  which  cumulative  evi- 
L.R.A.1917A. 


dence  may  be  introduced  is  largely  within 
the  discretion  of  the  trial  court,  and,  where 
there  is  much  evidence  in  the  record  as  to 
the  nature  of  a  downpour  of  rain,  a  case 
will  not  be  reversed  merely  because  a  trial 
court  has  excluded  evidence  that  the  flood 
occasioned  no  injury  to  premises  in  a  dif- 
ferent hollow  or  drainage  basin,  although 
such  hollow  or  drainage  basin  was  close  to 
the  one  in  question. 

For  other  oases,  see  Appeal  and  Error,  VII. 
i,  Ji,  in  Dig.  1-52  y.  8. 

Same  —  instructions  —  liow  considered. 

14.  The  charge  to  a  jury  must  be  taken 
as  a  whole,  and,  where  such  charge  as  a 

{  whole  clearly  presents  the  issues  of  a  ease, 
mere  technical  defects  in  portions  thereof 
are  not  grounds  for  a  reversal  of  the  judg- 
ment. 

For  other  cases,  see  Appeal  and  Error,  VII. 
m,  .^,  in  Dig.  1-52  N.  8. 

B\'idence  ~~  sulliclency  of  drain. 

15.  The  conclusiveness  of  expert  evidence 
depends  largely  upon  the  similarity  of  the 
data  or  formula  upon  which  it  is  based;  and 
proof  of  the  adequacy  of  a  drain  for  a  cer* 
tain  area  and  that  a  culvert  was  constructed 
in  accordance  with  prescribed  formula  which 
were  computed  on  areas  of  a  certain  size  is 
not  conclunive  as  to  the  adequacy  of  sueli 
culvert,  unless  it  is  shown  that  the  topog- 
raphy of  the  drainage  areas  are  similar:  it 
being  clear  that  the  flowage  even  from  the 
same  downpour  would  be  much  greatei  in 
a  given  time  in  a  hilly  basin  than  on  an 
almost  level  plain. 

For  other  cases,  see  Evidence,  XII,  a,  in  Dig. 
1-52  N.  8, 

(January  28,   1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Stark  Coun- 
ty in  plaintiffs'  favor,  in  an  action  brought 
to  recover  damages  for  the  flooding  of 
plaintiffs'  stock  of  goods,  alleged  to  have 
been  caused  by  defendant's  negligence. 
Affirmed. 

Statement  by  Bruce,  J.: 

This  is  an  action  to  recover  damages  for 
the  flooding  of  the  plaintiffs'  stock  of  goods 
which  were  contained  in  a  retail  hardware 
store  in  the  city  of  Dickinson,  North  Da- 
kota. The  complaint  alleges  that  the  de- 
fendant company  "on  July  28th,  and  for  a 
long  time  prior  thereto,  owned,  operated, 
and  maintained  a  right  of  way  for  its  rail- 
road extending  in  an  easterly  and  westerly 
direction  in  the  city  of  Dickinson;  that 
upon  said  right  of  way  on  said  date,  and 
for  a  long  time  prior  thereto,  the  defend- 
ant maintained  a  high  grade  or  embank- 
ment of  eai*th  rising  several  feet  above  the 
surrounding  surface  of  the  land;  that  said 
grade  or  embankment  extended  in  a  gen- 
erally easterly  and  westerly  direction 
through  the  city  of  Dickinson;   that  said 
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grmde  or  embankment  eroases  h  natural 
traterconrae  between  the  freigiit  depot  and 
the  paaaeuger  depot  of  the  del<^tidaiit  com- 
pan;  in  such  citj;  that  eaid  watercourse 
)i«e  a  well-defined  bed  and  bankii,  and  a 
stream  of  wHter  flowing  through  said 
waitercourse ;  that  said  waleroourae  and 
bed  thereof  ia  the  natural  drainage  for  sur- 
face and  atorm  waters  for  a  targe  part 
the  city  of  Diokinson  and  Burroimding  t 
ritory,  and  drains  the  surface  and  stbrm 
n-nter  from  a  large  area;  that  the  premises 
of  the  plaintiffs,  hereinbefore  described,  are 
ID  the  basin  drained  bv  said  watercourse; 
that  the  defendant  company,  in  construct- 
ing said  embankment  through  the  city  of 
Diekinson  and  across  said  watercourse  and 
channel  of  drainage,  imnecessaril;,  care- 
leaalf,  and  negligently  entirely  tilled  up 
and  destroyed  aaid  watercourse  and  chan- 
nel of  drainage,  and  in  the  place  and  stead 
thereof  put  through  its  embankment  part 
way  a  small,  crooked  open  ditch,  and  the 
other  part  of  the  way  a  imall  iron  culvert 
connecting  irith  said  ditch,  which  said 
ditch  and  culvert  were  entirely  insuBicient 
in  size  and  fall  to  cany  off  the  waters  of 
said  watercourse  or  storm  waters  of  said 
drainage  area  or  basin  in  times  of  rain, 
and  were  so  eareleHNly  and  negligently  con- 
'^tructed  and  maintained  that  it  entirely 
failed  to  carry  ulT  said  waters;  that  be' 
cause    of    the    negligent    construction    and 


I  maintenance  of  aaid  enhankmant,  the  neg- 
ligent eoiiMtrnction  and  maintenance  of  said 
I  ditch  and  culvert,  and  the  lack  of  size,  fall, 
I  and  capacity  of  said  ditch  and  culvert,  on 
i-liily  'iS,  1914,  slorin  waters  dammed  up 
ugainxl  Maid  embankment  and  flowed  over 
and  ii]K>ii  the  hereinbefore  described  prem- 
I  ises  of  the  plaintilTs;  that  on  July  28, 
1014,  and  for  a  long  time  prior  thereto, 
I  the  defendant  had  notice  and  knowledge  of 
the  fact  that  said  einbankmmt  entirely  de- 
stroyed said  drainage  channel,  and  that 
said  ditch  and  pulvert  were  insullicient  to 
cairy  off  the  waters  of  said  drainage  basin 
and  channel  in  times  of  rain." 

The  answer  of  the  defendant  was  in  all 
respects  a  general  denial,  but  contained  the 
added  all^atton  and  defense  that  "defend' 
ant  alleges  the  fact  to  be  that  the  damage 
and  injury  suffered  by  the  plaintifta  here- 
in were  occasioned  and  caused  by  an  un- 
usual and  unprecedented  storm  and  flood 
which  occurred  in  the  city  of  Dickinson 
nnd  vicinity  on  or, about  the  28th  day  of 
July,  1014,  and  aaid  damage  was  not  in 
any  manner  caused  tlirough  any  negligence 
on  the  '^rt  of  the  defendant  railway  com- 
pany." 

A  verdict  was  rendered  in  favor  of  the 
plaintiff  fur  the  sum  of  $2,500.  and  from 
the  judgment  entered  therein,  this,  appeal 
has  been  taken. 


Plat  of  part  of  the  city  of  Dickinson,  showing  area  flooded  July  28,  1914. 
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Messrs.  Watson  &  Young  and  E.  T. 
Conniy,  for  appellant: 

If  any  waters  were  obstructed  by  de- 
fendant and  thrown  back  on  the  property 
of  plaintiifs,  they  were  mere  storm  or  sur- 
face waters,  and  defendant  cannot  be  held 
liable  for  any  damage  caused  by  said 
waters. 

30  Am.  &  Eng.  Enc.  I^w,  330,  332; 
Walker  v.  New  Mexico  &  8.  P.  R.  Co.  165 
{'.  S.  593,  41  L.  ed.  837,  17  Sup.  Ct.  Rep. 
421,  1  Am.  Neg.  Rep.  768;  Hagge  v.  Kan- 
s^as  City  Southern  R.  Co.  104  Fed.  391; 
Cliadeayne  v.  Robinson,  55  Conn.  346,  3 
Am.  St.  Rep.  55,  11  Atl.  592;  Taylor  v. 
Fickas,  64  Ind.  167,  31  Am.  Rep.  114; 
(lunnon  v.  Hargadon,  10  Allen,  106,  87 
Am.  Dec.  625;  Morrissey  v.  Chicago,  B. 
&  Q.  R.  Co.  38  Neb.  406,  56  N.  \V.  946,  57 
N.  W.  522;  Swett  v.  Cutts,  50  N.  H.  439, 
9  Am.  Rep.  276:  Bowlsby  v.  Speer,  31  N. 
J.  L.  351,  86  Am.  Dec.' 216;  Barkley  v. 
Wilcox,  86  N.  Y.  140,  40  Am.  Rep.  519; 
Edwards  v.  Charlotte,  C.  &  A.  R.  Co.  39 
S.  C.  472,  22  L.R.A.  246,  39  Am.  St.  Rep. 
746,  18  S.  E.  58;  Cass  v.  Dicks,  14  Wash. 
75.  53  Am.  St.  Rep.  8.59,  44  Pac.  113; 
Hannaher  v.  St.  Paul,  M.  &  M.  R.  Co.  5 
Dak.  1,  37  N.  W'.  717;  Atchison,  T.  &  S. 
F.  R.  Co.  V.  Hammer,  22  Kan.  763,  31  Am. 
Rep.  216;  Brown  v.  Winona  &  S.  W.  R. 
Co.  53  Minn.  259,  39  Am.  St.  Rep.  603, 
55  N.  W.  123;  Baltzeger  v.  Carolina  Mid- 
land R.  Co.  54  S.  C.  242.  71  Am.  St.  Rep. 
789,  32  S.  E.  358;  O'Connor  v.  Fond  du 
Lac,  A.  &  P.  R.  Co.  52  W  is.  526,  38  Am. 
Rep.  753,  9  N.  W.  287;  Gibbs  v.  WilUama, 
25  Kan.  214,  37  Am.  Rep.  243;  Missouri 
P.  R.  Co.  V.  Renfro,  52  Kan.  237,  39  Am. 
St.  Rep.  344,  34  Pac.  802;  Carroll  v.  Rye 
Twp.  13  N.  D.  458,  101  N.  W.  894. 

Tliere  is  absolutely  no  testimony  show- 
ing, or  tending  to  show,  that  tlie  damage 
and  injury  which  the  plaintiffs  suffered 
here  were  caused  by  the  negligence  of  the 
defendant;  and  no  testimony  is  offered  to 
show  negligence  on  the  part  of  the  defend- 
ant proximately  causing  the  injury  in  ques- 
tion. 

Hughes  V.  Anderson,  68  Ala.  280,  44  Am. 
Rep.  147;  Nininger  v.  Norwood,  72  Ala. 
277,  47  Am.  Rep.  412;  Savannah,  A.  &  M. 
R.  Co.  V.  Buford,  106  Ala.  303,  17  So.  395; 
Alabama  G.  S.  R.  Co.  v.  Shahan,  116  Ala. 
302,  22  So.  509,  115  Ala.  181,  67  Am.  St. 
Rep.  20,  22  So.  449;  Southern  R.  Co.  v. 
Plott,  131  Ala.  312.  31  So.  33;  Ohio  &  M. 
U.  Co.  V.  AVachter,  123  111.  440,  5  Am.  St. 
Rep.  532,  15  N.  E.  279:  Philadelphia,  W. 
&  B.  R.  Co.  V.  Davia,  68  Md.  281,  6  Am. 
St.  Rep.  440,  11  Atl.  822;  Sullens  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  74  Iowa,  669,  7 
Am.  St.  Rep.  501.  38  N.  W.  545;  Harrison 
V.  Great  Northern  R.  Co.  3  Hurlst.  &  C. 
236,  .33  L.  J.  Exch.  N.  S.  266,  10  Jur.  N. 
L.R.A.1!)17A. 


S.  902,  10  L.  T.  N.  S.  621,  12  Week.  Rep. 
1081,  25  Eng.  Rul.  Cas.  411;  Central  of 
Georgia  R.  Co.  v.  Keyton,  148  Ala.  675, 
41  So.  918;  Mattesonv.  New  York  C.  k 
H.  R.  R.  Co.  40  Pa.  Super.  Ct.  234;  Pitta- 
burg,  Ft.  W.  &  C.  R.  Co.  V.  Gilleland,  56 
I  Pa.  445,  94  Am.  Dec.  98;  American  Ijoco- 
niotive  Co.  v.  Hoffman,  105  Va.  343,  6 
L.R.A.(N.S.)  252,  54  S.  E.  25,  8  Ann.  Cas. 
773;  Illinois  C.  R.  Co.  v.  Bethel,  11  111. 
App:  17;  Dorman  v.  Ames,  12  Minn.  451, 
Gil.  347;  Carroll  v.  Rye  Twp.  13  N.  D. 
458,  101  N.  W.  894;  Hannaher  v.  St.  Paul, 
M.  &  M.  R.  Co.  5  Dak.  23,  37  N.  W.  717; 
Fredericks  v.  Pennsylvania  R.  Co.  225  Pa. 
23,  73  Atl.  965;  Karchner  t.  Pennsylvania 
R.  Co.  218  Pa.  300,  67  Atl.  644;  Oakley 
Mills  Mfg.  Co.  V.  Neese,  54  6a.  459;  Texas 
&  P.  R.  Co.  V.  Padgett,  14  Tex.  Civ.  App. 
435,  37  S.  W.  92;  Kansas  City,  M.  &  B.  R. 
Co.  V.  Smith,  72  Miss.  677.  27  L.R.A.  762, 
48  Am.  St.  Rep.  579,  17  So.  78;  Brown  v. 
Chicago,  B.  &  Q.  R.  Co.  195  Fed.  1012; 
Sheldon  v.  Hudson  River  R.  Co.  29  Barb. 
228;  Longabaugh  v.  Virginia  City  &  T. 
R.  Co.  0  Nev.  296;  Smith  v.  Hannibal  & 
St.  J.  R.  Co.  37  Mo.  296;  Omaha  &  R. 
Valley  R.  Co.  v.  Chirk,  35  Neb.  867,  23 
L.R.A.  509,  53  N.  W.  970;  Kilpatrick  v. 
Richardson,  37  Neb.  731,  56  N.  W.  481; 
White  V.  Chicago,  M.  &  St.  P.  R.  Co.  1 
S.  D.  330,  9  L.R.A.  824,  47  N.  W.  146; 
Balding  v.  Andrews,  12  N.  D.  277,  93  N. 
W.  305,  14  Am.  Neg.  Rep.  615;  Scherer 
V.  Schlaberg,  18  N.  D.  421,  24  L.R.A.(N.S.» 
520,  122  N.  W.  1000;  Andrews  v.  Kinsel. 
114  Ga.  390,  88  Am.  St.  Rep.  25,  40  S.  £. 
300;  Schwartz  v.  California  Gas  &  E.  Corp. 
163  Cal.  398,  125  Pac.  1044;  Baltimore  & 
0.  R.  Co.  v.  Simpson,  31  Ohio  C.  C.  34!l: 
Coleman  v.  Kansas  City,  St.  J.  &  C.  B.  R. 
Co.  30  Mo.  App.  476. 

Plaintiffs*  loss  was  occasioned  by  an  ex- 
traordinary and  unusual  flood  and  storm 
for  which  this  defendant  cannot  be  held 
responsible. 

China  v.  Southwiok,  12  Me.  238;  Bell  v. 
McClintock,  9  Watts,  119,  34  Am.  Doc. 
507;  Lehigh  Bridge  Co.  v.  Lehigh  Coal  & 
Nav.  Co.  4  Rawle,  9,  26  Am.  Dec.  Ill: 
Everett  v.  Hydraulic  Flume  Tunnel  Co.  23 
Cal.  225,  4  Mor.  Min.  Rep.  580;  Hoffman 
v.  Tuolumne  County  Water  Co.  10  Cal. 
413;  Wolf  V.  St.  Louis  Independent  Water 
Co.  10  Cal.  541,  10  Mor.  Min.  Rep.  6.36: 
Lapham  v.  Curtis,  5  Vt.  371,  26  Am.  Dee. 
'  310;  Higgins  v.  Chesapeake  &  D.  Canal  Co. 
3  Harr.  (Del.)  411;  Morris  Canal  &  Bkg. 
Co.  V.  Ryerson,  27  N.  J.  L.  457;  Tenney  v. 
Miner's  Ditch  Co.  7  Cal.  335,  11  Mor.  Min, 
Rep.  31;  Richardson  v.  Kier,  34  Cal.  63. 
91  Am.  Dec.  681,  4  Mor.  Min.  Rep.  612: 
Shrewsbury  v.  Smith,  12  Cush.  177;  Han- 
naher v.  St.  Paul,  M.  &  M.  R.  Co.  5  Vktk. 
22,  37  N.  W\  717;  Chicago,  R.  I.  &  P.  R. 
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Co.  V.  Buel,  76  Neb.  420^  107  N.  W.  691 ; 
Southern  R.  Co.  v.  Plott,  131  Ala.  312,  31 
So.  33;  Baltimore  A  O.  R.  Co.  v.  Sulphur 
HpriDgs  Independent  School  Diet.  96  Pa. 
65,  42  Am.  Rep.  620;  Price  v.  Oregon  R. 
&  Nav.  Co.  47  Or.  350,  83  Pac.  843:  Nash- 
ville &  C.  R.  Co.  V.  David,  6  lleibk.  261,  19 
Am.  Rep.  594;  American  Tx)oomotive  Co. 
V.  Hoffman,  105  Va.  343,  6  L.R.A.(N.S.) 
252,  54  S.  E.  26,  8  Ann.  Cas.  773;  Brown 
V.  Chicttgo,  B.  &  Q.  R.  Co.  195  Fed.  1007; 
Kgan  V.  Central  Vermont  R.  Co.  81  Vt. 
141,  16  L.R.A.(N.S.)  928,  130  Am.  St,  Rep. 
1031,  69  Atl.  782;  Greincr  v.  Alfred  Struck 
Co.  161  Ky.  793,  171  S.  W.  406;  Palmyra 
v.  Waverly  Woolen  Co.  102  Me.  317,  66 
Atl.  646;  Grand  Valley  Irrig.  Co.  v.  Pitzer, 
14  Colo.  App.  123,  69  Pac.  420;  Albera  v. 
Chicago,  B.  &  Q.  R.  Co.  95  Neh.  506,  146 
N.  \V.  1013 ;  Pittsburg,  Ft.  W.  k  C.  R.  Co. 
V.  Gilleland,  56  Pa.  445,  94  Am.  Dec.  9S; 
Ohio  4  M.  R.  Co.  v.  lliillman,  143  111.  127, 
36  Am.  St.  Rep.  359,  32  N.  E.  529;  Kansas 
City,  P.  &  G.  R.  Co.  v.  Williams,  3  Ind. 
Terr.  352,  58  S.  W.  570;  Mulligan  v.  Pena- 
pylvania  R.  Co.  225  Pa.  76,  73  Atl.  1058; 
Vvse  V.  Chicago,  B.  &  Q.  R.  Co.  126  Iowa, 
90,  101  N.  W.  736;  Bristol  Hydraulic  Co. 
V.  Boyer,  67  Ind.  236;  Siegfried  v.  South 
Bethlehem,  27  Pa.  Super.  Ct.  456;  Taylor 
V.  Canton  Twp.  30  Pa.  Super.  Ct.  306; 
Lyon  V.  Chicago,  M.  &  St.  P.  R.  Co.  45 
Mont.  33,  121  Pac.  888;  Karchner  v.  Penn- 
.wylvania  R.  Co.  218  Pa.  309,  67  Atl.  644: 
JFAna  Mill  &  Elevator  Co.  v.  Atchison,  T. 
&  S.  F.  R.  Co.  89  Kan.  38,  130  Pac  680: 
Brown  v.  Chicago,  B.  &  Q.  R.  Co.  195  Fed. 
1007. 

Failure  of  the  court  to  instruct  the  jury 
as  to  the  measure  of  damages,  i.  e.,  how 
they  were  to  ascertain  tlie  damage,  and 
what  they  had  the  right  to  consider,  is 
fatal.  And  this  is  error  regardless  of 
whctlier  or  not  such  instruction  was  re- 
quested. 

2  Thomp.  Trials,  §  2188;  Citizens'  Street 
R.  Co.  v.  Burke,  98  Tenn.  660,  40  S.  W. 
1085,  2  Am.  Neg.  Rep.  469;  Houston  &  T. 
C.  R.  Co.  v.  Buchanan,  38  Tex.  Civ.  App. 
165,  84  a  W.  1073;  Central  of  Georgia 
R.  Co.  V.  Hughes,  127  Ga.  593,  66  S.  £. 
770;  Western  Maryland  R.  Co.  v.  Martin, 
110  Md.  554,  73  Atl.  267;  Jageriskey  v.  De- 
troit United  R.  Co.  163  Mich.  631,  128  N. 
W.  726;  Burns  v.  Pennsylvania  R.  Co.  238 
Pa.  304,  82  Atl.  246,  Ann.  Cas.  1913B,  11; 
Otis  Elevator  Co.  v.  Flanders  Realty  Co. 
244  Pa.  186,  90  Atl.  624;  Baltimore  &  O. 
R.  Co.  T.  Carr,  71  Md.  136,  17  Atl.  1052; 
Wilkinson  v.  North  East,  215  Pa.  486,  64 
Atl.  784:  Qnanah,  A.  &  P.  R.  Co.  t.  Gallo- 
way, —  Tex.  Civ.  App.  — ,  154  S.  W.  858; 
Himes  V.  Kiehl,  154  Pa.  190,  25  Atl.  632; 
Kansas  City,  M.  Sl  0.  R,  v.  Worsham^  — 
L.R.A.1917A. 


Tex.  Civ.  App.  --,  149  S.  W.  755;  Hazel- 
wood  V.  Pennybaeker,  —  Tex.  Oiv.  App.  — , 
60  S.  W.  199;  Moore  v.  Booker,  4  N.  D. 
543,  62  N.  W.  607;  McPherrin  v.  Jones,  5 
N.  D.  261,  66  N.  W.  685. 

Messrs.  T.  F.  3furtlui,  TlionMs  H. 
Puirb,  and  J.  W.  Sturgeon,  for  respond- 
ents: 

Vnder  the  civil  law  and  the  English 
common  law,  the  rule  is  that  the  natural 
drain  ways  must  be  kept  open  to  carry 
the  water  into  the  streams,  and  that  the 
lower  estate  is  subject  to  a  natural  servi- 
tude for  that  purpose. 

3  Farnham,  Waters,  chap.  29,  p.  2555. 

A  railroad  company  cannot,  in  construe* 
tion  of  its  roadbed,  negligently  obstruct  a 
ravine  through  which  surface  water  is 
accustomed  to  find  an  outlet,  by  failing 
to  place  a  proper  culvert  therein,  and  cast 
such  water  back  upon  the  land  of  upper 
proprietors. 

Quinn  v.  Chicago,  M.  k  St.  P.  R.  Co.  23 
S.  D.  126,  22  L.R.A.(N.S.)  789,  120  N.  W. 
884;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Groves, 
20  Okla.  101,  22  L.R.A.(N.S.)  802,  93  Pac. 
755;  Jungblum  v.  Minneapolis,  N.  U.  &  8. 
W.  R.  Co.  70  3klinn.  153,  72  N.  W.  971; 
Blunck  V.  Chicago  &  N.  W.  R.  Co.  —  Iowa, 
— ,  115  N.  W.  1013;  Fremont,  E.  &  M. 
Valley  R.  Co.  v.  Harlin,  50  Neb.  698,  70 
N.  W.  263;  Ogbuni  v.  Connor,  46  Cal.  347, 
13  Am.  Rep.  213;  3  Farnham,  Waters,  pp. 
2334-2709;  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Shaw,  63  Neb.  380,  56  L.R.A.  341,  88  N. 
W.  508;  Trctter  v.  Chicago  G.  W.  R.  Co. 
147  Iowa,  375,  126  N.  W.  339;  Sanguinetti 
V.  Polk,  136  Cal.  466,  89  Am.  St.  Rep.  160, 
69  Pac.  98;  Launstoin  v.  Launstein,  150 
Mich.  524,  121  Am.  St.  Rep.  635,  114  N. 
W.  383;  Pinkstaff  v.  Steffy,  216  111.  40G, 
75  N.  E.  163;  Fordham  v.  Northern  P.  R. 
Co.  30  Mont.  421,  66  L.R.A.  556,  104  Am. 
St.  Rep.  729,  76  Pac.  1040;  Chicago,  R.  T. 
&  P.  R.  Co.  v.  Lynch,  163  Towa,  283,  143 
N.  W.  1083;  Feldkamp  v.  Ernst,  177  Mich. 
550,  143  N.  W.  887 ;  Iske  v.  Missouri  P.  R. 
Co.  94  Neb.  9,  142  N.  W.  671;  Johnson  v. 
Marcum,  152  Ky.  629,  153  S.  W.  950; 
Thompson  t.  Mobile,  T.  &  K.  C.  R.  Co.  104 
Miss.  661,  61  So.  596;  Tranbarger  v.  Chi- 
cago k  A.  R.  Co.  260  Mo.  46,  156  S.  W. 
694;  Anheuser-Busch  Brewing  Asso.  v. 
Peterson,  41  Neb.  897,  60  N.  W.  373;  Roe 
V.  Howard  County,  76  Neb.  448,  6  L.R.A. 
(N.S.)  831,  106  N.  W.  587;  Houghtaling 
V.  Chicago  G.  W.  R.  Co.  117  Iowa,  540,  91 
N.  W.  811;  Parieek  v.  Hinek,  144  Iowa, 
563,  123  N.  W.  180;  Alabama  G.  S.  R.  Co. 
V.  Prouty,  149  Ala.  71,  43  So.  .352;  Gill- 
ham  V.  Madison  County  R.  Co.  49  III.  484, 
05  Am.  Dec.  627;  Foley  v.  Godchaux,  48 
I.a.  Ann.  466,  19  So.  247;  Willis  v.  White, 
150  N.  C.  199,  134  Am.  St.  Rep.  906,  63 
S.  B.  492$  Blue  v.  Wentz,  54  Ohio  St.  247, 
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42  N,  E.  493;  Glass  v.  Fritz,  148  Pa.  324, 
2.'}  Atl.  1050;  Lawton  v.  South  Bound  R. 
Co.  61  S.  C.  548,  39  S.  E.  752;  Shane  v. 
Kansas  City,  St.  J.  k  C.  B.  R.  Co.  71  Mo. 
238,  36  Am.  Rep.  480;  Texas  Tnmk  R.  Co. 
V.  Elam,  1  Tex.  App.  Civ.  Cas.  (White  & 
VV.)  203;  40  Cy«.  639-643;  Boyd  v,  Oonk- 
lin,  64  Mich.  583,  52  Am.  Rep.  831,  20  N. 
W.  595;  Barstow  Irrig.  Co.  v.  Black,  39 
Tex.  Civ.  App.  80,  86  S.  W.  1036;  Mc- 
Fadden  v.  Missouri,  K.  &  T.  R.  Co.  41  Tex. 
Civ.  App.  350,  92  S.  W.  989;  Shaw  v. 
Sebastopol,  159  Cal.  623,  115  Pac.  213; 
Flesndr  v.  Steinbruck,  89  Neb.  129,  34 
L.R.A.(N.S.)  1055,  130  N.  W.  1040;  Tren- 
ton V.  Rucker,  162  Mich.  19,  34  L.R.A. 
(N.S.)  669,  127  N.  W.  39;  Kelly  v.  Kan- 
sas City  Southern  R.  Co.  92  Ark.  465,  123 
S.  W.  664;  Jfonesboro,  L.  C.  k  £.  R.  Co. 
V.  Cable,  89  Ark.  518,  117  S.  W.  550;  Mc- 
Gehee  v.  Tidewater  R.  Co.  108  Va.  508,  62 
S.  E.  356;  Perrine  v.  Pennsylvania  R.  Co. 
71  N.  J.  L.  644,  62  Atl.  702. 

Building  the  embankment  and  culvert 
in  the  most  approved  manner  does  not  ex- 
cuse the  defendant  for  insufficient  flow- 
age. 

Tremont,  E.  &  M.  Valley  R.  Co.  v.  Har- 
lin,  50  Neb.  698,  36  L.R.A.  417,  61  Am. 
St.  Rep.  578,  70  N.  W.  263;  Houghtaling 
V.  Chicaj?o  G.  W.  R.  Co.  117  Iowa,  540,  91 
K.  W.  811. 

Ihe  question  of  whether  the  storm  was 
one  that  might  reunonably  have  been  ex- 
pected and  guarded  against  was  for  the 
jury. 

Wilson  V.  Boise  City,  20  Idaho,  133,  36 
L.R.A.(N.S.)  1158,  117  Pac.  115,  1  N.  C. 
C.  A.  203;  Blunck  v.  Chicago  &  N.  W.  R. 
Co.  —  Iowa,  — ,  116  N.  W.  1013;  Chicago, 
R.  I.  &  P.  R.  Co.  V.  Shaw,  63  Neb.  380, 
56  L.R.A.  341,  88  N.  W.  508;  Gray  v. 
Harris,  107  Mass.  492,  9  Am.  Rep.  61; 
Fairbury  Brick  Co.  v,  Chicago,  R.  I.  & 
P.  R.  Co.  79  Neb.  854,  13  L.R.A.(N.S.) 
542,  113  N.  W.  535. 

Bruce,  J.,  delivered  the  opinion  of  the 
court: 

It  is  not,  we  believe,  contended  in  -this 
case  that  the  flooding  of  the  plaintilTs' 
premises  in  question  was  occasioned  by  the 
obstruction  of  a  flowing  stream,  but  rather 
by  the  obstruction  of  a  natural  watercourse 
which  served  a.s  a  natural  drainage  for  sur- 
face and  storm  waters,  and  which,  on  the 
occasion  in  quention,  was  flooded  by  a  heavy 
rainstorm  which  occurred  on  the  night  of 
July  28,  1914,  and  in  the  early  morning  of 
July  29,  1914.  "Under  the  common-law 
rule  which  exiBts  in  many  jurisdictions, 
surface  water  is  regarded  as  a  common 
enemy,  and  every  landed  proprietor  has 
the  right,  as  a  gt-iieral  proposition,  to  take 
any  measures  necessary  for  the  protection 
L.R.A.1917A. 


of  his  property  from  its  ravages,  even  if  in 
doing  so  he  prevents  its  entrance  upon  his 
land  and  throws  it  baek  upon  a  cotermi- 
nous proprietor.  The  damage  resulting  in 
such  case  is  regarded  a«  damnum  absque 
injuria,  affording  no  cause  of  action." 

See  30  Am.  &  Kng.  Enc.  Law,  ^d  ed.  330; 
Walker  v.  New  Mexico  k  S.  P.  R.  Co.  10.3 
U.  S.  593,  41  L.  ed.  837,  17  Sup.  Ct.  Rep. 
421,  1  Am.  Neg.  Rep.  421,  "Under  the 
rule  of  the  civil  law,  .  .  .  the  right  to 
drain  surface  waters  is  governed  by  the 
law  of  nature,  as  between  the  owners  of 
adjacent  lands,  and  the  lower  proprietor 
is  bound  to  receive  the  surface  waters  which 
naturally  flow  from  the  land  above,  and 
cannot  do  anything  to  prevent  such  flow 
'  whieh  will  cast  it  back  upon  the  land 
above."  30  Am.  &  Eng.  Enc.  Law,  2d  ed. 
326;  Shahan  v.  Alabama  G.  S.  R.  Co.  115 
Ala.  181,  67  Am.  St.  Rep.  20,  22  So.  449; 
Gillham  v,  Madison  County  R,  Co.  49  III. 
484,  93  Am.  Dec.  027;  Alton  k  U.  A.  Horse 
R.  k  Carrying  Co.  v.  Deitz,  50  lU.  210,  99 
Am.  Dec.  509. 

See  also  discussions  in  Hannalier  v.  St. 
Paul,  M.  &  M.  R.  Co.  5  Dak.  1,  37  N.  W. 
717,  and  Carroll  v.  Rye  Twp.  13  N.  D.  4r)8, 
101  N.  W.  894. 

In  North  Dakota  we  have  not  as  yet  com- 
mitted ourselves  to  either  rule,  as  a  choice 
lias  not  as  yet  been  necessary  in  any  of  the 
cases  argued,  and  the  court  has  naturally 
hesitated  in  foreclosing  a  question  who^e 
determination  should  depend  upon  consid- 
erations of  public  expediency  and  necessity 
and  be  considered  in  the  light  of  the  pe- 
culiar topography  and  climatic  conditions 
of  the  state,  and  to  whose  wise  solutions 
every  day  brings  more  light  and  the  results 
of  a  larger  body  of  accumulated  experience. 
The  question,  though,  has  been  incidentally 
presented  and  discussed.  See  Hannaher  v. 
St.  Paul,  M.  &  M.  R.  Co.  and  Carroll  v. 
Rye  Twp.  supra. 

Nor  is  it  necessary  to  adopt  either  rule 
in  the  case  which  is  before  us,  as  we  are 
convinced  that  there  is  in  the  record,  and 
that  there  was  properly  submitted  to  the 
jury,  evidence  which  tends  to  show  that 
the  swale,  depression,  or  whatever  it  may 
have  been  in  the  case  before  us,  was  a 
"natural  drain  way."  If  it  was  a  natural 
drain  way,  it  is  immaterial  whether  the 
so-called  common-enemy  or  the  civiMaw 
rule  as  to  surface  waters  prevail  in  Nortli 
Dakota,  as  both  ''under  the  civil-law  and 
the  English  common  .  .  .  [enemy 
theories]  the  rule  is  that  the  natural  drain 
ways  must  be  kept  open  to  carry  the  water 
into  the  streams,  and  tlHtt  the  lower  estate 
is  subject  to  a  natural  servitude  for  that 
purpose."    3  Farnham,  Waters,  p.  2555. 

The  building  of  the  plaintiffs  faced  south 
on  Villard  atreet.    Villard  street  runs  east 
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and  west  and  a  block  or  ao  north  of  and 
parall^  to  the  railroad  track».  There  is 
evidence  in  the  record  tending  to  show  that 
the  ditch  or  ravine  which  runs  from  Vil- 
lard  street  to  the  railroad  track,  and  which 
empties  through  the  culvert  of  the  railway 
company  and  underneath  its  tracks,  liad 
been  in  existence  for  some  thirty  years, 
and«  although  only  extendiug  a  short  dis- 
tance north  of  Villard  street,  and  some 
three  or  four  blocks  north  of  the  railroad 
track,  served  as  a  natural  runway  or  draii^ 
for  a  larger  natural  drainage  basin  of  some 
160  acres  which  extended  to  the  northeast. 
There  is  also  evidence  which  tends  to  show 
that  this  ditch  has  now,  and  for  a  long  time 
prior  to  the  flood  in  controversy  had,  a 
welUlefined  channel,  and  that,  though  grass 
grew  at  its  sides,  that  grass  had  at  its 
bottom  been  worn  away  to  a  breadth  of  3 
or  4  feet  by  the  running  waters.  It  is  true 
that  there  is  no  evidence  or  pretense  that 
the  water  ran  in  this  ditch  all  of  the  time, 
or  even  usually  ran  in  this  ditch,  but  there 
is  evidence  that  it  ran  therein  whenever 
there  were  heavy  rains  and  when  the  snow 
melted  in  the  spring.  Such  being  the  case, 
it  is  clear  that  the  ditch  or  ravine,  though 
not  a  stream,  was  nevertheless  a  natural 
drain  way  which  drained  a  more  or  less 
extended  area  of  land  or  drainage  basin 
into  the  Heart  river.  It  is  clear  also  that, 
though  the  railway  company  had  Uie  right 
to  build  an  embankment  across  it,  it  never- 
theless owed  the  duty  to  tlie  landowners  in 
the  drainage  basin  to  do  so  in  such  a  man- 
ner that  the  water  which  could  be  reason- 
ably anticipated  to  flow  therein  and  to  be 
drained  thereby  could  be  as  well  accommo- 
dated as  before  the  construction  of  its  im- 
provements. This  is  true  under  both  the 
civil-law  and  the  so-called  common -enemy 
theory  of  surface  waters.  See  Farnham  on 
Waters,  vol.  3,  p.  2555.  "In  all  broken 
country,'*  says  this  author  (page  2571), 
"there  are  gullies,  ravines,  or  swales  which 
in  many  cases,  when  the  land  was  covered 
with  woods,  formed  the  beds  of  flowing 
streams  which  gradually  dried  up  as  the 
woods  were  cleared  away,  but  which  are 
natural  drains  in  which  water  runs  in 
every  time  of  heavy  rain.  In  case  one  of 
these  drains  is  stopped  the  natural  result 
is  to  pond  the  water  above  tlie  point  of 
stoppage,  and  compel  it  to  find  another 
outlet,  or  to  stand  until  it  is  absorbed  or 
evaporates.  TIiIm  is  a  distinct  injury  to  the 
upper  owner  without  any  corresponding 
benefit  to  the  lower  one,  and  it  should  not 
be  permitted  to  be  done." 

This  is  undoubtedly  the  prevailing  rule, 
in  America,  as  is  both  the  civil-law  and 
the  common-enemy  rule,  though  not  a  few 
writers  and  courts  have  confused  the  terms 
L.R.A.1917A. 


y  'common  enemy"  with  the  torm  "common 
law,"  and  have  imagined  that  what  is 
termed  "the  common-enemy  theory,"  and 
which  relates  merely  to  what  are,  strictly 
speaking,  surface  waters  and  waters  which 
do  not  flow  in  defined  channels,  applied  at 
the  common  law  generally  to  all  non -navi- 
gable waters. 

The  reason  for  what  may  be  termed  the 
prevailing  American  rule,  and  which  we 
here  adopt  in  North  Dakota,  is  well  state<l 
by  Mr.  Farnham  on  page  2599,  vol.  3,  of 
his  excellent  work  on  Waters  k  Water 
Rights.  "The  question  of  the  right  to  ob- 
struct a  natural  drainage  channel,"  he  says, 
"has  been  needlessly  complicated  with  the 
further  question  whether  or  not  a  water- 
course existed.  The  rules  with  respect  to 
watercourses  form  a  distinct  class  by  them- 
selves, and  were  formulated  to  conserve  the 
interests  of  the  riparian  owners.  On  the 
other  hand,  the  question  of  drainage  in- 
volves, not  only  the  welfare  of  the  individ- 
ual landowner,  but  also  that  of  the  com- 
munity in  so  far  as  its  healthfulness  and 
prosperity  depend  upon  relieving  land  of 
stagnant  water  and  improving  its  produc- 
tiveness. Before  man  owed  any  parcel  of 
land  nature  had  impressed  upon  it  certain 
characteristics.  So  far  as  these  can  be 
changed  without  interfering  with  the  use 
or  enjoyment  of  neighboring  property,  they 
may  be  changed  at  will.  But.  so  far  as 
one  parcel  has  been  subjected  by  nature  to 
a  servitude  in  favor  of  an  adjoining  par- 
cel, the  enjoyment  of  which  will  be  ma- 
terially injured  by  destroying  the  servi- 
tude, it  would  seem  that  the  rule  by  which 
a  purchaBer  of  property  is  bound  by  its 
condition  w&en  he  acquires  title  would  pre- 
vent the  destruction  of  such  servitude.  In 
order  to  be  within  the  operation  of  this 
rule,  .  .  .  the  great  weight  of  author- 
ity is  in  favor  of  the  proposition  that  a 
lower  proprietor  cannot  place  any  obstruc- 
tion in  an  obvious  drainage  channel  which 
has  been  formed  by  nature  and  carries  the 
water  from  a  higher  to  a  lower  estate. 
Some  courts  have  reached  the  same  result 
by  holding  that  channels  formed  by  sur- 
face water  might  be  watercourses,  and  have 
applied  to  them  the  rule  governing  the  ob- 
struction of  such  courses,  and  in  some  cases 
there  is  no  doubt  that  channels  which  now 
carry  merely  surface  water  were  once  liv- 
ing streams.  When  the  country  was  cov- 
ert with  forest,  so  that  the  ground  was 
more  nearly  saturated  with  water,  springs 
came  to  the  surface  and  fed  streams  which 
flowed  more  or  less  constantly  down  these 
channels,  but  as  the  land  was  cleared  and 
brought  under  cultivation  the  springs  grad- 
ually lost  their  strength,  and  finally  dis- 
appeared, so  that  the  channels  which  for- 
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merly  carried  the  streams  flowing  from 
them  now  receive'  only  the  water  which 
fomes  from  surface  drainage.  But  there  is 
no  reason  why,  if  the  rule  of  watercourses 
rather  than  that  of  drainage  is  to  be  ap- 
plied, it  should  not  be  applied  to  this  class 
of  channels.  That  these  drainage  channels 
cannot  be  obstructed  is  supported  by  the 
greAt  weight  of  authority.  It  is  the  rule 
in  England,  Canada,  Ireland,  Alabama, 
California,  Delaware,  Georgia,  Illinois, 
Iowa,  Kentucky,  Louisiana.  Maryland, 
Michigan,  Minnesota,  Mississippi,  Nebras- 
ka, Nevada,  New  Jersey,  North  Carol'na, 
Ohio,  Oregon,  Pennsylvania,  Tennessee, 
Texas,  Virginia,  Vermont,  and  West  Vir- 
ginia. And  in  Arkansas  no  obstruction  to 
the  flow  of  surface  water  is  permissible  if 
it  can  be  avoided  by  reasonable  care  and 
expense.  To  reach  their  conclusions  some 
of  the  courts  above  named  have  attempted 
to  show  that  the  channels  in  which  the 
water  was  i*unning  were  w^atercourses,  but 
they  were  not  watercourses  within  the  nile 
governing  riparian  rights;  and  the  attempt 
to  demonstrate  the  existence  of  a  water- 
course was  made  necessarj'  by  the  disastrous 
eff'ects  which  would  attend  the  opposite  hold- 
ing. In  fact,  when  surface  water  has  unit- 
ed to  form  a  stream,  the  elTect  of  damming 
it  back  is  temporarily  as  bad  as  the  dam- 
ming back  of  a  w^atercourse,  and  the  similar- 
ity in  the  effect  absolutely  demands  the 
application  of  the  same  rule  to  each.  And 
in  order  to  do  so  the  courts  which  have 
not  perceived  the  full  meaning  of  the  civil- 
law  rule  as  to  drainage  have  attempted  the 
makeshift  of  bringing  the  particular  stream 
within  the  rule  governing  the  stoppage  of 
watercourses  by  showing  that  they  were, 
in  fact,  such,  whereas  the  only  similarity 
was  in  the  result  of  stopping  a  present 
flow.  Practically  all  of  the  courts  admit 
that  there  may  be  a  flow  of  surface  water 
of  such  magnitude  that  it  cannot  be 
stopped;  but  natural  drainage  channels  are 
allowed  to  be  closed  by  the  Supreme  Court 
of  the  United  States  when  the  question 
comes  before  it  as  a  common-law  question, 
and  by  the  courts  of  Indiana,  Kansas, 
Maine,  Massachusetts,  Missouri,  New  York,  i 
South  Carolina  and  Washington.  The 
Kansas  court  has  intimated  that,  if  the 
channel  approaches  the  nature  of  a  water- 
course, there  is  no  right  to  dam  it  up.  And 
in  ^lissouri  a  statute  has  been  passed  giv- 
ing the  right  to  cast  water  into  natural 
depressions  which  act  as  drains.  Of  the 
other  courts  above  referred  to  the  Supreme 
Court  of  the  United  States  and  the  courts 
of  South  Carolina  and  Wasliington  placed 
their  rulings  expressly  upon  the  gix>und 
that  the  common  law  bad  been  adopted  by 
statute,  and  that  therefore  there  was  a 
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rigfit  to  dam  back  the  water.  But,  it  hav- 
ing been  demonstrated  in  a  preceding  f^ec 
tion  that,  by  the  common  law,  there  is  no 
right  to  dam  baek  the  water  which  is  flow- 
ing in  a  definite  channel,  those  decisions  ard 
based  upon  a  misconception,  and  should 
have  been  the  other  way.  Some  courts 
have  not  yet  expressed  themselves  upon 
this  question,  and  some  appear  to  be  in  a 
class  by  themselves,  so  that  they  are  not 
properly  included  in  either  list.  Among 
these  is  the  Wisconsin  oourt.  Ttie  rule 
which  obtains  in  that  state,  as  well  as 
the  course  of  decision  in  Minnesota,  is  treat- 
ed in  a  separate  section.  This  conflict  in 
opinion  arises  in  most  cases  out  of  a  fail- 
ure to  understand  the  civil-law  rule,  and 
in  attempting  to  determine  drainage  rights 
by  the  rules  applicable  to  watercourses.  As 
has  been  seen,  the  civil -law  rule  is  merely 
that,  when  the  water  has  its  course  regu- 
lated from  one  ground  to  another — that  is, 
when  it  has  taken  a  definite  course  in  a 
deflnite  channel — it  eaunot  be  stopped  up. 
Practically  all  tlie  courts,  except  the  Su- 
preme Court  of  the  United  States  and  the 
courts  of  Indiana,  New  York,  Missouri, 
Wisconsin,  and  the  lower  courts  of  New 
Jersey,  agree  in  this  rule,  but-  in  applying 
it  they  differ  somewhat  in  their  conclu- 
sions; the  difference  depending  largely  upon 
how  far  each  court  has  embraced  the  idea 
that  a  watercourse  must,  in  fact,  exist  be- 
fore the  rule  can  be  applied.  As  will  be 
seen  in  the  succeeding  sections,  there  is  no 
right  anywhere  to  the  continued  flow  of 
water  wliich  has  not  taken  a  deflnite  course, 
but  which  spreads  out  over  the  surface  of 
the  groinid.  And,  if  the  courts  w*ould  rec- 
ognize the  fact  that  the  right  to  the  flow 
of  the  water  which  has  taken  a  deflnite 
course  is  a  rule  of  drainage,  and  not  of 
watercourses,  most  of  the  difticulty  wliich 
they  have  experienced  would  disappear.  The 
rule  of  drainage  applies  if  tiie  water  has 
taken  a  deflnite  course,  although  the  flow 
is  not  strong  enough  to  cut  the  sod  or  form 
a  treni-h  in  the  soil;  it  is  enough  that  a 
natural  depression  forma  a  channel  for  the 
stream." 

See  also  Quinn  v.  Chicago,  M<  &  St.  P. 
R.  Co.  23  S.  D.  126,  120  N.  W.  884,  and 
note  thereto  in  22  LuR.A.(N.S.)  780;  Chi- 
cago, R.  I.  &.  P.  R.  Co.  V.  Groves,  20  Okla. 
101,  22  L.R.A.(N.S.)   802,  93  Pac.  756. 

Again  in  Jungblum  v.  Minneapolis,  N.  U. 
&  S.  W.  R.  Co.  70  Minn.  153,  72  N.  W. 
970,  which  seemingly  overruled  the  prior 
decisions  of  that  tribunal,  the  supreme 
court  of  Minnesota  said:  'There  was  evi- 
dence given  on  the  trial  on  behalf  of  the 
plaintiff  tending  to  show  that  tliis  depres- 
sion was  the  usual  and  natural  course  or 
channel  along  which  the  surface  water  was 
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accufttomed  to  flow,  before  the  roadbed  was 
constructed,  for  a  mile  or  two  east  of  the 
roadbed,  and  that  the  channel  l>ear8  marks 
of  water  having  flowed  through  it.  Wheth- 
er this  depression  is  a  natural  watercourse, 
within  the  strict  definition  of  tlie  term,  we 
no<>d  not  determine;  for  the  evidence  justi- 
fles  a  finding  that  it  was  the  usual  and 
natural  channel  for  surface  water,  and 
ofl^ered  a  reasonable  way  for  the  defendant 
by  the  construction  of  a  culvert  to  dispose 
of  the  surface  water  without  injury  to  any 
landowner.  The  trial  court  submitted  this 
qnchtion  to  the  jury  in  these  words:  *If 
the  jury  finds  from  the  evidence  that  the 
defendant  might  reasonably  have  construct- 
ed a  culvert  tlirough  its  roadbed,  and  there- 
by have  conveyed  the  water  in  question 
through  its  natural  and  usual  channel  from 
its  right  of  way,  without  injury  to  any 
other  landowner,  and  that  it  neglected  to 
do  so,  but  that  it  unnecessarily  or  unrea- 
sonably drained  the  water  upon  the  plain- 
tifTs  land,  to  the  plaintiff's  injury,  then 
the  plaintiff  is  entitled  to  recover.*" 

Being,  then,  a  natural  drain  way,  it  was 
the  duty  of  the  defendant  railway  company 
to  accommodate  itself  to  and  to  provide 
for  the  imdisturbed  passage  tbroug^i  it  of 
all  of  the  water  which  was  or  might  bo 
reasonably  anticipated  to  drain  therein, 
and  this  duty  was  a  continuing  duty.  See 
State  ex  rel.  Trimble  v.  Minneapolis,  St.  P. 
&  S.  Ste.  M.  R.  Co.  28  N.  D.  021,  150  X.  W. 
4(^3.  Tlte  question  to  be  determined  is 
whether  there  is  competent  evidence  in  the 
record  and  which  was  properly  submitted 
to  the  jury  which  tended  to  riiow  that  this 
duty  had  not  been  complied  with  and  that 
tho  damage  to  the  plaintiffa'  and  respond- 
ents' property  was  occasioned  by  this  noji- 
oompliancci  or  whether,  as  contended  by 
defendant  and  appellant,  the  uncontradicted 
evidence  showed  that  the  culvert  was  in 
every  way  adequate  for  all  fiowage  t]»at 
could  or  should  have  been  anticipated,  and 
that  the  flooding  of  plaintifl's'  premises  was 
cither  occasioned  by  an  extraordinary 
downpour  or  cloudburst  whiclx  it  was  not 
the  duty  of  the  defendant  to  anticipate,  or 
by  the  blocking  of  the  diannel  by  a  float- 
ing sidewalk  or  some  other  obstruction 
which  it  was  not  the  duty  of  the  defendant 
to  guard  against  or  to  anticipate.  We  arc 
satisfied  that  there  was  such  evidence,  and 
the  trouble  with  defendant's  defense  is 
that,  it  once  being  established  that  the 
flooding  of  plaintiiTs'  premises  was  occa- 
sioned by  the  inability  of  the  culvert  to 
carry  off  the  water,  and  of  tliis  we  hardly 
think  defendant  will  contend  that  there  is 
not  at  least  some  evidence,  the  burden  is 
upon  it,  and  not  on  the  plaintiffs,  to  show 
that  the  storm  was  so  umisual  and  extraor- 
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dinary  that  it  need  not  have  been  antici- 
pated. 

Even  if  we  admit  that  the  evidence  of 
plaintiffs'  witnesses  as  to  the  fact  that  in 
the  past  there  had  been  downpours  of  equal 
violence  is  open  to  the  objection  that  it 
was  not  given  by  scientific  men  and  based 
upon  scientific  data,  and  that  it  must  have 
been  to  a  greater  or  lesser  extent  an  ex- 
pression of  opinion  merely,  still  defend- 
ant's nonscientific  testimony  was  open  tf» 
the  same  objection,  and  was  equally  unre- 
lialAe.  The  fact  remains  that  what  little 
scientific  data  defendant  did  furnish  was 
absolutely  inconclusive  and  could  well  have 
been  repudiated  by  the  jury.  The  defend- 
ant, in  short,  attempted  to  show,  and  no 
doubt  did  show,  by  the  testimony  of  the 
superintendent  of  the  weather  bui-eau,  that 
4.08  inches  of  rain  fell  from  1  o'clock  in  the 
morning  until  10  o'clock  in  the  forenoon. 
It  also  showed  that  tiie  weather  bureau 
was  first  established  at  Dickinson  in  180*2, 
and  that  the  largest  quantity  of  rain  tliai 
had  ever  fallen  in  any  twenty-four  hour 
period  since  that  time  was  on  ^lay  22. 
1903,  when  2.6  inches  fell;  that  the  aver- 
age annual  precipitation  in  this  vicinity 
was  15.4  inches,  and  that  the  average  rain- 
fall per  twenty-four  hour  period  in  the  last 
ten  years  was  .21  of  an  inch,  without 
counting  the  days  it  did  not  rain.  The 
trouble  with  this  evidence  is  that  there  are 
no  rft:ords  of  the  precipitation  during  any 
hour  or  series  of  hours  during  any  of  the 
years  mentioned,  but  only  the  rainfall  dur- 
ing twenty-four  hour  periods,  and  it  may 
very  well  have  been  that,  though  the  rain- 
fall in  1914  during  a  twenty-four  hour  periofl 
was  very  much  greater  than  that  of  any 
twenty-four  hour  period  in  the  past,  in  the 
past  there  had  been  during  certain  hours 
and  for  limited  times  much  greater  down- 
pours. This  is  made  perfectly  clear  by  the 
testimony  of  the  superintendent  of  the 
weather  bureau  to  the  effect  that,  about 
two  years  before  the  trial,  there  had  been 
a  downpour  of  1^  inches  of  rain  in  a  period 
of  only  fifteen  minutes.  It  is  also  worthy 
of  notice  and  a  fact  that  could  well  have 
been  considered  by  the  jury  that,  althougli 
it  was  admitted  that  uflicial  and  scientilii* 
records  were  taken  at  the  weatlier  bureau 
at  0  o'clock  in  the  morning,  and  although 
there  was  testimony  to  the  effect  that  the 
flood  had  begim  to  abate  after  that  time, 
in  so  far,  at  least,  as  plaintiff's  property 
was  concerned,  no  attempt  whatever  was 
made  to  introduce  these  records  in  evi- 
dence, and  the  defendant,  instead,  merely 
relied  for  his  scientific  data  on  the  remem- 
brance of  the  witness  \Valdron  as  to  the 
observations  he  had  made  four  hours  later 
and   at   10   o'clock   in  the  morning.     Even 
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if  his  remembrance  aiid  observations  were 
correct,  he  testified  merely  as  to  the  rec- 
ord of  a  nine-hour  rainfall.  The  testi- 
mony of  the  witnesses  Leonl)prger  and  But- 
ler would  lead  us  to  believe,  or  at  any 
rate  the  jury  was  justified  in  believing 
from  this  testimony,  that  the  flood  was  at 
its  height,  as  far  as  the  storm  was  con- 
cerned, at  about  3:30  in  the  morning,  while 
Ihe  witness  White  testified  for  the  defend- 
ant that  there  was  an  extra  heavy  rain- 
storm at  6  o'clock.  It  is  also  clear  that 
records  which  were  made  at  6:30  a.*ic. 
could  easily  have  been  obtained,  as  the 
weather  bureau  was  only  2  miles  from  the 
city  of  Dickinson,  where  the  trial  was  held. 

We  hardly  see,  therefore,  that  the  de- 
fendant has  met  the  burden  of  proof,  that 
is,  of  showing  the  extraordinary  nature 
of  the  storm  and  that  the  same  could  not 
have  been  anticipated. 

We  do  not  agree  with  its  counsel,  at  any 
rate  in  this  Western  country,  that  the 
fierceness  and  intensity  of  a  storm  must 
be  determined  by  the  amount  of  rain  which 
falls  in  any  given  twenty-four  hour  period, 
or  with  his  conclusion  that  because  in  the 
past  no  such  volume  of  rain  had  fallen  in 
any  twenty-four  hour  period  as  fell  in  the 
twenty-four  hour  period  and  prior  to  6:30 
o'clock  in  the  evening  of  July  28,  1914, 
that  there  had  not  been  prior  to  such  times 
as  equally  violent  storms  or  downpours  cx- 
tendifig  over  lesser  periods,  and  it*i8  a 
matter  of  common  knowledge  that  it  is  the 
cloudburst  or  sudden  downpour  that  taxes 
the  requirements  of  drains  and  sewers. 

As  far  as  the  severity  of  the  storm  is 
concerned  and  its  unusual  character  Nel- 
son G.  I^wrence  testified  for  the  defendant 
(hat  he  had  lived  in  Dickinson  since  1883; 
that  he  remembered  the  storm  of  July  28, 
1914;  that  he  got  up  at  about  1  o'clock; 
that  the  water  covered  the  streets;  that  it 
was  the  worst  storm  that  he  had  ever 
known  since  he  had  been  there.  He,  how- 
ever, testified  on  cross-examination  that  he 
could  remember  nothing  whatever  of  the 
storms  of  1912  or  1909.  He  also  testified 
that  storms  in  the  vicinity  were  usually 
of  short  duration. 

Oliver  W^haley  testified  that  he  had  lived 
in  Dickinson  since  January  1,  1911;  that 
he  got  up  in  the  neighborhood  of  1  o'clock; 
tliat  the  water  covered  the  sidewalks  on 
Second  avenue;  that  there  was  a  recession 
of  water  about  daylight,  he  thought;  that 
there  were  three  periods  of  severity  be- 
tween 1  and  7  o'clock;  tliat  it  was  an  un- 
usually severe  rainstorm;  that  he  had  never 
Keen  one  that  would  compare  with  it  for 
severity  for  the  same  length  of  time;  that 
the   storms  were  generally   of   short  dura- 
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tion;  that  this  storm  was  severe  and  of 
long  duration;  that  he  observed  the  storm 
between  1  and  8  o'clock.  He,  however,  tes- 
tified that  in  the  past  he  bad  often  seen 
the  waters  cover  the  crossings  and  oome 
up  on  the  sidewalk  on  the  south  side  of 
his  house,  and  this  had  been  so  during  the 
last  year,  the  water  extending  a  distance 
of  10  or  12  feet  north  and  about  the  same 
distance  east  on  a  low  corner;  that  on  the 
morning  of  the  storm  -when  he  went  down 
town  the  crown  or  the  center  of  the  street 
was  in  view.  The  gutters  were  full  of 
water;  perhaps  10  feet  of  the  center  of  the 
road  was  visible  immediately  in  front  of 
his  residence  and  to  the  east  of  Second 
street. 

The  witness  Bert  A.  Condit  testified  that 
he  was  a  civil  engineer;  that  the  drainage 
area  of  the  district  was  168  acres;  that 
the  elevation  in  the  center  of  ViUard  street 
was  99.75  feet,  and  the  elevation  of  the 
property  line  and  the  sidewalk  in  front 
of  plaintiffs'  store  was  99.55  feet;  that  the 
elevation  taken  15  feet  to  the  west  of 
the  building  was  tlie  same  as  in  front  of  the 
store;  that,  on  account  of  the  fact  that  the 
lot  was  somewhat  lower  than  the  center 
of  the  street,  the  water  coming  down  that 
street,  if  the  gutter  was  overflowed,  would 
cover  the  lots. 

The  witness  F.  J.  Taylor  testified  that 
the  tracks  were  constructed  according  to 
the  most  approved  method;  that  the  48- 
inch  pipe  which  extended  under  the  track 
was  suflicient  to  take  care  of  a  rainfall  of 
3  inches  per  hour;  that  with  a  rainfall  of 
3  inches  per  hour  there  would  be  a  runoff 
of  123  cubic  feet  per  second;  and  that  the 
culvert  in  question  would  carry  off  177 
cubic  feet  per  second.  (See  testimony 
given  before.) 

The  witness  Waldron  also  testified: 

That  he  thought  the  precipitation  for 
July  26,  1914,  was  1.16  inches;  that  he 
could  not  say  accurately,  but  he  thought 
it  rained  two  or  three  hours. 

Q.  W^ell,  then,  you  do  not  know  of  your 
own*  knowledge  how  long  a  time  it  rained? 

A.  It  could  not  have  been  mueh  more 
than  that.  It  commenced  to  rain  at  1  or  2 
o'clock  in  the  afternoon.  An  observation 
was  taken  at  6. 

Q.  Were  you  out  of  town  during  the 
28th  ? 

A.  Part  of  tlic  time. 

Q.  What  part  of  the  time? 

A.  I  got  lierc  on  delayed  So.  1,  about  10 
o'clock  in  the  morning. 

Q.  About  10  o'clock. 

A.  No;  it  was  earlier  than  that;  about 
9  o'clock,  or  a  little  after  9. 
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Q.  So  tbat  you  weren't  here  during  the 
early  morning  hours? 

A.  No,  sir. 

Q.  From  12  to  between  9  and  10? 

A.  No. 

Q.  Were  you  here  during  the  27th,  the 
day  preceding? 

A.  No;  1  wasn't;  a  part  of  the  day  I 
was. 

Q.  When  did  you  leave? 

A.  I  left  on  No.  8  in  the  morniag.  The 
train  was  on  time. 

The  witness  Kittleson  testified  that  he 
had  been  in  the  country  for  seven  years; 
that  he  got  up  on  the  morning  of  the  28tli 
at  about  1  o'clock  and  watched  the  rain; 
that  he  characterized  the  rain  as  compared 
to  other  rains  as  equal;  that  he  would  not 
testify  that  he  had  seen  a  rain  of  this 
amount  and  extending  over  this  period  of 
time  in  this  country  before;  and  in  an- 
swer to  the  question  on  cross-examination: 
"You  mean  to  testify,  don't  you,  Mr.  Kit- 
tleson that  you  have  seen  rains  where  the 
rain  came  down  just  as  heavy  at  one  time? 
Is  that  what  you  want  to  testify?  You 
don't  mean  to  testify  that  you  have  seen 
a  rain  of  this  amount  and  extending  over 
this  period  of  time?     A.  No,  sir." 

He  specified  that  he  had  seen  a  similar 
rain  and  as  heavy  a  downfall  about  July  11, 
1912. 

The  witness  Hughes  teHtified  that  he  had 
lived  in  Dickinson  for  nine  years  last  past; 
that  he  observed  the  rain:  that  he  had 
seen  other  rains  where  there  was  as  mucli 
rainfall  in  the  same  length  of  time,  on  two 
occasions,  anyway;  one  in  the  summer  of 
J 912 — July,  he  thought;  he  did  not  measure 
the  amount  of  rain  that  fell  on  these  oc- 
casions; that  he  judged  by  the  amount  of 
water  that  was  on  the  ground,  but  the 
Ftorm  in  July  1911,  lasted  a1)out  half  an 
hour. 

There  is  also  evidence  that  the  ditch  or 
notural  drain  way  before  it  enters  into  the 
culvert  was  about  2  or  3  feet  at  the  bottom 
and  6  or  7  feet  at  the  top,  and  that,  if  the 
water  was  level,  and  there  was  1^  feet  of 
water  at  the  property  line  in  front  of 
.^^oules  &  Butler's  store,  there  would  be  a 
little  better  than  2  feet  of  water  over  the 
top  of  the  culvert.  Assuming  this  to  be 
true,  it  is  perfectly  clear  that,  if  the  origi- 
nal pile  bridge  had  been  maintained,  or 
the  culvert  had  approximated  the  size  and 
volume  of  the  original  drain  or  ditch,  the 
water  might  very  well  have  all  been  car- 
ried off.  These  facts  were,  at  any  rate, 
for  the  jury  to  pass  upon,  and  we  cannot 
say  from  the  record  that  they  were  not 
right  in  holding  that  it  was  the  lack  of  I 
capacity  in  the  culvert  to  carry  off  the  * 
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water  that  was  the  proximate  cause  of  the 
damage,  or  that  similar  downfalls  of  rain 
had  not  occurred  in  the  past. 

We  have  carefully  examined  the  eases 
which  are  cited  by  counsel  for  appellant 
on  the  question  of  the  proof  and  as  to  what 
constitutes  unprecedented  storms,  but  are 
merely  convinced  by  them  that,  in  the  case 
at  bar,  the  matter  was  one  for  the  jury  to 
pass  upon.  All  that  the  cases  of  Pittsburg, 
Ft.  W.  &  C.  R.  Co.  v.  Gilleland,  56  Pa. 
445,  04  Am.  Dec.  98,  and  Ohio  &  M.  B. 
Co.  v.  Thillman,  143  111.  127,  36  Am.  St. 
Rep.  359,  32  N.  E.  529,  held  was  that  it 
was  error  to  instruct  the  jury  that  the 
fact  that  in  the  one  case  the  three  stonns 
and  in  the  other  the  two  storms  which 
occasioned  the  damage  occurred  in  rapid 
sequence  rendered  them  usual,  and  not  un- 
precedented, and  with  these  holdings  we 
can  take  no  exception,  as  the  courts  in 
both  cases  expressly  stated  that  the  mat- 
ters in  controversy  were  for  the  jurors 
themselves  to  consider  and  to  pass  upon. 
In  the  case  of  Greiner  v.  Alfred  Struck  Co. 
161  Ky.  793,  171  S.  W.  405,  the  court  held 
that  the  proof  conclusively  showed  that 
the  storm,  which  had  lasted  for  two  days, 
was  so  unusual  or  extraordinary  that  it 
could  not  have  been  guarded  against  by 
ordinary  prudence.  In  it,  however,  althougli 
the  witness  testified  that  there  had  been  as 
great  a  flood  in  a  previous  year,  tiiis  evi- 
dence was  not  only  disputed  by  the  records 
of  the  weather  bureau,  but  the  witness 
himself  admitted  that  in  the  preceding  year 
the  water  course  did  not  overflow  its  Iwuks, 
so  that  there  was  no  reason  for  the  de- 
fendant to  anticipate  that  it  would  do  so 
on  this  particular  occasion.  In  the  case  at 
bar  there  is  evidence  which  tends  to  show 
that  on  previous  occasions  there  had  been 
other  floods,  though  not  as  extensive,  in 
>vhich  the  culvert  had  been  insufficient. 

All  that  the  other  eases  eited  by  counsel 
for  appellant  do  is  to  emphasize  and  repeat 
in  various  forms  the  general  and  well-es- 
tablished propositions  that  a  railway  com- 
pany is  not  liable  for  damages  occasioned 
by  unprecedented  storms;  tliat,  even  if  a 
sewer  is  defective,  the  defendant  cannot  be 
held  liable  unless  that  defect  is  the  real 
and  producing  cause  of  the  injury;  and 
that,  even  though  there  is  negligence  on 
the  part  of  the  defendant,  if  the  act  of 
€rod  is  so  overwhelming  as,  of  its  own 
strength,  to  produce  the  injury,  the  de- 
fendant cannot  be  made  responsible;  that 
it  is  not  the  duty  of  the  defendant  to 
prepare  against  unprecedented  storms;  and 
that,  where  it  appears  that  the  storm  is 
unprecedented,  the  burden  of  proof  is  upon 
the  plaintiff  to  show  that  the  damage  would 
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not  have  resulted  except  for  defendant's 
negligence. 

We  may  concede  each  and  all  of  these 
propositions;  yet  that  cdncession  would  not 
justify  a  reversal  in  the  case  which  is  be- 
fore us.  The  cases  cited  by  counsel  them- 
selves show  that  the  burden  of  proof  is 
upon  the  defendant  to  prove  the  unprece- 
dented nature  of  the  storm.  See  Memphis 
&  C.  R.  Co.  V.  Reeves,  10  Wall.  189,  19  L. 
ed.  912.  And  on  this  question  there  was  a 
clear  conflict  in  the  evidence  which  left  it 
for  the  jury.  On  the  question  of  negligence 
and  the  adequacy  of  the  culvert  there  was 
also  a  conflict,  and  this  was  also  a  ques- 
tion for  the  jury.  Almost  all  of  the  cases 
cited  by  counsel  pasa  upon  instructions 
which  took  these  matters  from  the  jury. 
None  of  them  seem  to  cover  a  case  such  as 
that  before  us,  where  the  jury  was  prop- 
crlv  instructed,  and  wliere  there  is  a  scri- 
ous  question  as  to  whether  the  railway 
company  has  met  the  burden  of  proof  of 
showing  the  unprecedented  nature  of  the 
storm.  The  term  "extraordinarv  floods" 
has  been  deflned,  as  meaning:  **Sueh  floods 
as  are  of  such  unusual  occurrence  as  could 
not  have  been  foreseen  by  men  of  ordinary 
experience  and  ordinary  prudence.  Ordi- 
nary floods  are  those  the  occurrence  of 
which  may  be  reasonably  anticipated  from 
tlie  general  exf)eriencc  of  men  residing  in 
the*  region  where  such  floods  happen." 
«ulf,  C.  &  S.  F.  R.  Co.  V.  Pool,  70  Tex. 
713,  8  S.  W.  ry^ry,  3  Words  &  Phrases,  2628. 

The  question  to  be  decided  was:  Con- 
sidnring  the  rains  of  the  past,  the  topog- 
raphy and  climatic  conditions  of  the  re- 
gion, and  the  nature  of  the  drainage  Imsin, 
the  fact  that  in  the  past  heavy  downpours 
had  occurred,  and  on  one  instance  li  inches 
of  rain  had  fallen  in  only  flftcen  minutes 
of  time,  the  baked  and  arid  nature  of  the 
district,  its  absence  of  trees  or  anything 
til  at  'would  prevent  water  from  rapidly 
running  off,  would  and  should  a  reasonably 
prudent  man  have  foreseen  the  danger  and 
provided  against  it?  We  cannot  say  that 
the  proof  was  so  conclusively  in  the  nega- 
tive that  the  question  became  one  of  law 
merely,  which  had  to  be  decided  in  favor 
of  the  defendant,  and  that  it  was  not  one 
which  was  properly  submitted  to  the  jury. 

Nor  can  we  say  that  the  proof  other- 
wise shows  that  the  culvert  was  sutticicnt, 
and  that  the  flooding  of  the  property  of 
plaintiffs  was,  in  fact,  occasioned  by  the 
fact  that  the  property  was  situated  in  a 
depression  and  lower  tlian  the  street,  and 
not  by  the  smallness  of  the  culvert.  There 
is  evidence,  it  is  true,  that  tlie  center  of 
Villard  avenue  and  in  front  of  plaintiffs* 
property  was  some  »21  of  a  foot  above  the 
property  line  of  plaintifTs:  and  that  the 
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water  coming  down  t^ie  street  would,  if 
the  gutters  were  overflowed,  flow  upo* 
plaintiffs'  property.  It  is  to  be  remem- 
bered, however,  that  west  of  plaintiffs' 
property  was  Second  avenue  east,  east  of 
their  property  was  first  avenue  eaat^  and 
east  of  First  avenue  east  Sims  street;  that 
north  of  their  property  were  First  and  Sec- 
ond streets.  It  was  shown  that  there  waa 
a  fall  from  the  intersection  of  First  a^-enue 
east  and  Villard  avenue  of  some  .6  of  a 
foot  to  the  block  towardB  the  eaat,  and 
that  there  was  no  point  in  the  street  that 
was  higher  than  First  avenue  and  Villard 
avenue;  that  the  intersection  of  flrst  ave- 
nue and  First  street  is  .9  of  a  foot  higher 
than  Sims  street;  that  along  First  avenue 
there  is  a  large  ditch  about  2  feet  below 
the  curb  line  of  the  sidewalk;  that  the 
water  at  the  time  of  the  flood  came  'above 
the  property  line  of  Soules  &  Butler's  about 
11  inches.  There  is  also  evidence  that,  from 
a  sliort  distance  east  of  plaintiffs*  prop- 
erty, clear  on  the  east  side  of  Second  ave- 
nue east,  which  is  about  .2  of  a  foot  lower 
than  plaintiffs*  property  line,  most  of  the 
water  coming  down  from  the  north — that 
is,  coming  down  First  avenue  cast  and  Sims 
street — does  not  travel  straight  down  to 
Villard  avenue,  but  turns  east  on  First 
street  and  goes  over  to  Second  avenue  east, 
and  then  south,  so  that  the  bulk  of  the 
water  from  the  territorv  west  of  Soules  & 
Sutler's  would  flow  along  First  street  until 
it  struck  the  street  east  of  the  lumber 
yard,  then  down  and  across  the  street,  and 
out  through  the  culvert. 

Nor  can  we  say  that  the  proof  is  by  any 
means  conclusive  that  the  sewer  was 
blocked  by  the  culvert  crossing,  and  that 
this  was  an  obstruction  for  which  the  city, 
and  not  the  railway  company,  would  be  re- 
sponsible. Such  obstruction,  indeed,  might 
possibly  have  existed,  but  the  evidence 
seems  to  show  that  such  was  not  the  fact. 

On  this  question  the  witness  Hughes  tes- 
tifled  positively  that  he  saw  the  culvert  at 
5  o'clock  in  the  morning,  and  that  he  saw 
one  of  the  plank  crossings  that  was  used 
to  cover  the  culvert  between  the  streets 
about  2  feet  above  the  culvert  and  2  feet 
back  in  an  indent:  that  at  the  time  there 
was  too  much  water  to  see  the  culvert  it- 
self; that  the  plank  or  culvert  crossing 
that  he  saw  was  slanting  up  against  the 
bank,  and  that  the  water  was  holding  it 
there. 

Q.  You  could  not  see  whether  that  por- 
tion was  over  the  mouth  of  the  culvert? 

A.  I  couldn't  see  how  it  could  lay  over 
the  culvert  in  the  position  it  was  laying. 
It  was  laying  on  a  slant. 

Exception  is  taken  to  the  instruction  to 
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the  jury  that,  "if  you  believe  that  the 
plaintiffs  are  entitled  to  recover  as  hereto- 
fore instructed,  tlien  it  is  your  duty  to  de- 
termine the  amount  of  damages  sustained 
by  reason  of  the  flooding  of  these  premises, 
and  they  are  entitled  to  make  matters 
whole.  If  you  find  in  favor  of  the  plain- 
tiffs, then  they  are  entitled  to  recover  such 
damages  as  they  have  reasonably  suffered 
by  reason  of  the  negligence  of  the  defend- 
ant to  provide  a  suitable  and  sufficient  eul- 
vert  to  take  care  of  the  water  that  natural- 
ly through  its  natural  course  would  drain 
through  that  territory." 

It  is  claimed  that  the  alnrre  quotation 
comprises  all  the  instructions  to  the  jury 
on  the  measure  of  damages,  and  that  no 
requests  for  instructions  on  the  measure  of 
damages  were  in  this  case  submitted  to  the 
trial  court  by  either  plaintiffs  or  defend- 
ant. "It  is  our  contention,  however,"  says 
counsel  for  the  defendant  in  his  brief,  "that 
the  failure  of  the  court  to  instruct  the  jury 
as  to  the  measure  of  damages  in  this  case 
— i.  e.,  how  they  were  to  ascertain  the 
damage  and  what  they  had  the  right  to 
consider — is  fatal.  And  we  contend  this 
is  error,  regardless  of  whether  or  not  such 
instruction  was  requested." 

Defendant  and  appellant  contends  that: 

'*The  rule  in  civil  cases  is  that,  where 
there  is  an  established  rule  of  law  as  to 
the  measure  of  damages  applicable  to  a 
particular  case,  the  judge  ought  to  inform 
the  jury  what  the  rule  really  is,  and  that 
a  failure  to  do  so  is  a  ground  for  a  new 
trial.  So  important  is  this  rule  that,  al- 
though nondireetion  is  in  general  no 
<;round  for  a  new  trial  in  oivil  cases,  un* 
less  a  proper  instruction  is  requested  and 
refused  yet  the  failure  to  instruct  the  jury 
as  to  the  rule  of  damages  has  been  held 
ground  for  a  new  trial,  even  where  the 
specific  instruction  was  not  asked.'' 

**A  reading  of  the  authorities  above 
cited,"  counsel  also  says,  "will  show  how 
logical  the  conclusion  is.  We  had  the  right 
to  expect  that  the  court  would  give  to  the 
jury  some  little  instruction  on  the  measure 
of  damages,  t^e  law  of  the  case  with  refer- 
ence to  the  damages,  and  did  not  have  to 
take  chances,  because  the  failure  to  request 
instructions,  that  he  would  give  the  jury 
free  rein,  and  let  them  do  just  as  they 
pleased  in  determining  the  amount  of 
plaintiffs'  damage,  or  what  they  would  be 
entitled  to  do  to  'make  matters  whole.' 
Our  complaint  is  that  the  jury  should  have 
been  instructed  as  to  how  they  could  de- 
termine the  amount  of  damages,  if  any,  the 
plaintiffs  were  entitled  to.  And  there  is 
testimony  in  the  record  in  regard  to  cer- 
tain damage  plaintiffs  suffered,  and  there 


was  no  proof  to  show  the  amount  of  that 
damage." 

There  appears  to  be  no  merit  in  this  ob- 
jection. Almost  identically  the  same  in- 
struction was  given  in  the  case  of  Quinn 
V.  Chicago,  M.  &  St.  P.  R.  Co.  23  S.  D.  120, 
22  L.R.A.(N.S.)  789,  120  N.  W.  884,  where 
the  court  held  tliat,  in  the  absence  of  any 
requested  instruction  on  the  subject,  the 
measure    of    damages    was    sufficiently    de- 


LJUL1917A. 


The  next  specitication  of  error  is  that 
the  court  erred  in  allowing  a  certain  wit- 
ness to  testify  as  to  the  value  of  the  prop- 
erty injured  and  its  depreciation  in  value 
on  account  of  such  injury;  it  being  con- 
tended that  he  was  not  properly  qualified 
to  so  testify.  We  think,  however,  that 
there  is  no  merit  in  this  objection.  The  "wit- 
ness had  worked  in  a  hardware  store  for  at 
least  seven  and  one  half  years.  He  was  man- 
ager of  the  hardware  store  of  the  plaintiffs, 
and  had  been  audi  for  some  time.  During 
such  time  he  had  done  all  the  buying  for 
the  firm,  and,  when  new  goods  were  received 
by  them  for  sale,  marked  the  new  prices  on 
them.  He  had  been  with  the  stock  of  goods 
all  of  the  time,  both  before  and  after  the 
flood.  If  such  a  man  is  not  competent  to 
testify  as  to  the  value  of  goods,  either  new 
or  damaged,  we  do  not  know  who  would 
be.  This,  we  must  remember,  is  not  such 
a  case  as  that  which  was  passed  upon  by 
us  in  Fisher  v.  Smith,  32  N.  D.  595,  156 
N.  W.  242,  and  where  the  witness  testified 
positively  that  he  did  not  know  the  value 
of  secondhand  goods  and  was  hardly  in  a 
position  to  know  such  value. 

The  next  specification  of  error  relates  to 
the  admission  in  evidence  of  testimony  in 
regard  to  the  nature  of  a  bridge  which  had 
formerly  been  constructed  by.  the  railway 
company  over  the  swale  or  ravine,  and 
which  testimony,  it  is  claimed,  was  not 
relevant  or  material,  and  did  not  tend  to 
prove  any  issue  in  the  case,  and  also  to 
allowing  evidence  as  to  whether  it  would 
have  cost  any  large  sum  to  have  construct- 
ed larger  culverts;  also  whether  it  would 
have  been  a  difficult  engineering  feat  to  do 
so.  Counsel  for  defendant  argues  that  *'tl)e 
above  specifications,  it  will  be  noted,  relate 
to  testimony  introduced  by  plaintiffs,  both 
direct  and  on  cross-examination,  relating 
to  the  fact  that  some  time  ago  the  defend- 
ant had  maintained  a  trestle  bridge  where 
the  culvert  in  question  now  is;  that  the 
trestle  bridge  was  14  or  16  feet  wide,  and 
always  took  care  of  the  waters  that  came 
down;  that  it  would  not  cost  a  great  deal 
to  put  a  few  extra  culverts  under  the 
track,  and  they  could  be  put  in  without  a 
great  deal  of  difficulty.  We  submit  that 
the  court  erred  grievously  in  letting  such 
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testimony  as  this  go  in  over  our  objection, 
and  that  it  was  very  prejudicial.  The 
question  at  issue  here  is  whether  or  not 
the  culvert  we  had  under  the  track  on  July 
28,  1914,  was  adequate,  and  the  size  of  a 
culvert  kept  there  before,  or  the  size  of  a 
trestle  bridge  kept  there  before,  or  the  fact 
that  such  bridge  was  maintained  there,  or 
the  fact  that  more  culverts  could  be  put  in 
without  much  expense  or  without  much 
trouble,  was  entirely  immaterial  and  wholly 
collateral  to  the  issue.  And  these  points 
were  touched  upon  and  emphasized  for  the 
sole  purpose  of  prejudicing  the  jury  and 
giving  plaintiffs  something  to  argue  to  the 
jury.  They  went  to  the  jury  with  the  ar- 
gument that,  if  we  had  kept  the  trestle 
bridge,  or  put  in  a  few  more  culverts  at  a 
few  dollars'  cost,  these  plaintiffs  would  not 
have  suffered  this  great  loss.  This  is  an 
attempt  to  prove  negligence  by  collateral 
matters,  and  every  court  in  the  land  has 
said  this  is  not  permissible." 

We  can  see  no  merit  in  this  objection. 
One  of  the  immediate  elements  of  the  case 
was  whether  the  swale  or  ravine  was  a 
natural  drain  way,  whether  it  drained  the 
area  in  question,  the  amount  of  water 
which  ran  therein,  and  the  topography  gen- 
erally of  the  locality.  The  fact  that  a 
trestle  bridge  had  been  constructed  over 
the  ravine  and  was  necessarily  constructed 
had  much  to  do  with  proving  this  fact. 
Iloughtaling  v.  Chicago  G.  W.  R.  Co.  117 
Iowa,  540,  91  N.  W.  811;  Quinn  v.  Chicago, 
M.  &  St.  P.  R.  Co.  23  S.  D.  120,  22  L.R.A. 
(N.S.)  789,  120  N.  W.  884.  Although  this 
evidence  might  have  been  improperly  used 
in  the  argument,  we  do  not  find  that  any 
objection  was  made  to  that  argument  while 
it  was  being  made,  or  that  any  instructions 
were  asked  thereon  by  the  defendant.  If 
every  misuse  of  testimony  which  is  made 
upon  the  argument  can  be  made  a  ground 
for  reversal  when  no  objection  is  made 
thereto  upon  the  trial  and  no  instruction 
asked  thereon,  but  few  verdicts  would 
stand. 

As  far  as  the  cost  of  the  culverts  is  con- 
cerned, we  do  not  consider  this  testimony 
at  all  irrelevant.  It  all  goes  to  show 
whether  or  not  the  defendant  was  guilty 
of  negligence  in  not  providing  proper  pre- 
ventives against  heavy  downpours.  Surely 
one  should  not  be  allowed  to  complain  when 
sued  for  the  failure  to  provide  sufHcient 
culverts  because  proof  is  introduced,  which 
he  is  at  liberty  to  repudiate,  that  those 
culverts  could  have  been  easily  furnished. 

Counsel  for  defendant  and  appellant  also 
objects  to  the  admission  of  testimony  that 
the  premises  of  the  plaintiffs  were  flooded 
prior  to  July  28,  1914.  We  can  see  no 
error  in  the  admission  of  this  testimony. 
L.H.A.iJ»17A. 


It  all  went  to  show  the  necessity  for  a  sufH- 
cient  culvert,  and,  although  some  of  it  re- 
lates to  a  period  before  the  particular  cul- 
vert was  constructed,  it  none  the  less  tends 
to  prove  that  fact  as  well  as  the  course  of 
the  flow  of  the  water  from  the  drainage 
district. 

Objection  is  also  made  to  the  action  of 
tlie  court  in  sustaining  plaintiffs'  objec- 
tion as  follows: 

Q.  Do  you  remember  whether  or  not  that 
cistern  waa  flooded  by  the  surface  waters 
on  that  day  7 

Counsel  for  plaintiffs;  I  object  to  that 
on  the  ground  that  it  is  entirely  imma- 
terial, unless  it  is  shown  to  be  in  this 
drainage  basin  or  some  way  connected  with 
it. 

The  court:     Objection  sustained. 

And  the  question: 

You  may  now  tell  us  whether  or  not  this 
cistern  was  flooded  by  surface  waters  on 
the  28th  day  of  July,' 1914? 

Counsel  for  plaintiffs:  Objected  to  on  the 
ground  that  it  is  wholly  immaterial,  and 
the  comparison  would  be  of  no  benefit  to 
the  jury. 

The  court:  Objection  sustained. 

This  testimony  was  rejected  by  the  trial 
court  apparently  on  the  theory  that  it  was 
not  competent  because  the  reservoir  in 
question  was  located  in  a  different  basin 
than  the  one  in  question;  that  is  to  say, 
located  in  a  different  liollow,  although  it 
was  shown  that  the  basins  were  topo- 
graphically nearly  the  same.  We  are  in- 
clined to  think  that  there  is  some  merit  in 
this  objection.  There  must  be  some  limits, 
however,  to  the  proof  in  every  case,  and 
the  evidence  was  merely  cumulative,  and 
all  that  it  could  possibly  tend  to  show  was 
the  action  of  the  water  in  the  -vicinity  and 
the  character  of  the  storm.  We  can  hardly 
reverse  the  judgment  on.  this  account. 

Error  is  predicated  on  certain  portions 
of  the  instructions  in  which  the  jury  were 
told  that  ''every  owner  of  land  may  law- 
fully improve  his  property  by  doing  what 
is  reasonably  necessary  for  that  purpose, 
and,  unless  guilty  of  negligence  in  the  man- 
ner of  execution,  will  not  be  liable  for  an 
adjoining  property.  In  other  words,  the 
railroad  company  has  a  right  to  fill  a  grade 
as  it  is  done  and  established  by  the  evi- 
dence in  this  case,  provided  no  damage 
results  to  the  adjoining  property  by  rea- 
son of  such  establishing  of  such  grade.'' 

And:  "Th*^  court  instructs  you  as  a  mat- 
ter of  law  that,  if  the  railroad  company 
fills  a  grade  over  and  across  any  natural 
drainage  way,  it  is  the  duty  of  the  railroad 
company  to  provide  suitable  and  sufficient 
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means  for  taking  care  of  the  water  along 
•uch  drainage  vmj." 

A)so:  *'Now,  yon  must  determine  wheth- 
er or  not  in  the  constniction  of  this  ^ade 
and  the  ouWert  providing  for  the  care  of 
sarfaoe  water, — ^ixether  or  not  the  com- 
pany waa  n^ligent  and  failed  to  do  some- 
thing that  an  ordinary  priident  man  would 
not  have  done  under  the  same  or  similar 
circumstances. '* 

And:  ''Gentlemen,  the  plaintiffs  must 
establish  that  the  defendant  was  negligent 
in  establishing  that  grade  and  providing 
an  insufficient  culvert  to  take  care  of  the 
ordinary  drainage  water  under  ordinary 
circumstances,  and,  second,  that  the  cul- 
vert was  not  obstructed,  and,  third,  that 
It  was  not  an  extraordinary  freshet,  and, 
if  you  find  those  facts,  then  vour  verdict 
must  be  in  favor  of  the  plaintiff,  and  then 
determine  the  amount  of  damage  suffered, 
if  any,  by  reason  of  the  flooding  of  these 
premises  and  the  injury  to  their  property 
by  reason  of  sucli  flooding,  but,  if  you  be- 
lieve that  the  defendant  is  not  guilty  of 
any  negligence  in  the  construction  of  his 
right  of  way  and  culvert  in  question,  and 
you  believe  that  the  damages  was  the  re- 
sult of  an  extraordinary  freshet,  then  your 
verdict  must  be  in  favor  of  the  defendant.'' 

It  is  also  tlaimed  that  the  court  erred  in 
its  instruction  to  the  jury  **in  that  they 
did  not  cover  the  law  of  the  case  necessary 
so  that  the  jury  can  intelligently  decide 
the  issues  before  them,  and  the  said  in- 
structions are  ambiguous  and  well  calcu- 
lated to  mislead  the  jury."  It  is  also 
claimed  that  '^the  court  erred  in  that  the 
instructions  given  did  not  fnlly  cover  the 
issues  in  the  case,  the  court  wholly  failing 
to  instruct,  or  not  sufficiently  instruoting, 
on  the  following  issues :  ( 1  >  Upon  the  is* 
sue  as  to  whether  or  not  the  swale  or 
ravine  in  qnestion  here  was  a  natural 
watercourse,  no  definition  of  a  natural 
watercourse  hai'ing  been  given  them  so  they 
could  determine  this  question  intelligently; 
(2)  upon  the  question  of  the  measure  of 
damages,  no  instruction  whatsoever  hav- 
ing .been  given  the  jury  as  to  what  con- 
stituted the  measure  of  damages,  if  any, 
plaintiffs  had  suffered,  having  been  given.*' 

We  find  no  merit  in  these  objections.  As 
far  as  the  natural  watercourse  is  con- 
cerned, we  are  satisfied  that  the  evidence 
is  so  conclusive  that  the  court  would  have 
been  justified  in  peremptorily  instructing 
the  jury  that  the  swale  or  ravine  was  a 
natural  watercourse. 

As  far  as  the  other  alleged  errors  are 
concerned,  including  the  one  in  which  the 
court  says:  "In  other  words,  the  railroad 
company  has  a  right  to  fill  a  grade  as  it 
is  done  and  established  by  the  evidence  in 
L.U.A.IPITA. 


this  case,  provided  no  damage  results  to 
the  adjoining  property  by  reason  of  such 
establishing  of  such  grade,"  we  do  not  be- 
lieve that  any  prejudice  was  occasioned. 
The  offending  words  were  preceded  by  the 
instruction  that  the  eourt  "instructs  you 
that  every  owner  of  land  may  lawfully  im- 
prove his  property  by  doing  what  is  rea- 
sonably necessary  for  that  purpose,  and, 
unless  guilty  of  negligence  in  the  manner 
of  execution,  will  not  be  liable  for  an  ad- 
joining property,''  and  were  followed  by  the 
words: 

"The  court  instructs  vou  as  a  matter  of 
law  that,  if  a  railway  company  fills  a 
grade  over  and  across  any  natural  drain- 
age way,  it  is  the  duty  of  the  railway 
company  to  provide  suitable  and  sufficient 
means  for  taking  care  of  the  water  along 
such  drainage  way.  Now,  in  this  particu- 
lar ease  the  gist  of  the  action  is  to  deter- 
mine whether  or  not,  in  the  construction 
of  the  right  of  way  and  establishing  the 
culvert  in  question,  the  company,  the  de- 
fendant in  tltis  action,  was  negligent  in 
such  construction.  If  tJie  company  is  neg- 
ligent, the  verdict  must  be  for  the  de- 
fendant. Negligence,  as  that  term  is  used 
in  this  charge,  means  the  failure  to  exer- 
cise ordinary  care.  Negligence  consists  in 
doing  something  which  a  person  of  ordi- 
nary prudence  and  care  would  not  do  or 
would  not  have  omitted  to  do  under  like 
or  similar  circumstances.  Now,  you  must 
determine  A^hether  or  not  in  the  construc- 
tion of  this  grade  and  the  culvert  provid- 
ing for  the  care  of  the  surface  water, — 
whether  or  not  the  company  was  negligent 
and  failed  to  do  something  that  an  ordi- 
narily prudent  man  would  not  have  done 
under  the  same  or  similar  circumataucos. 
Now,  in  order  to  determine  whether  or 
not  this  defendant  was  negligent,  it  will 
be  necessary  to  determine  from  the  evi- 
dence the  size  of  the  culvert  and  take  into 
consideration  the  drainage  area  and  all  the 
circumstances  surrounding  as  to  whether 
or  not  such  culvert  would  under  ordinary 
circumstances  take  care  of  the  water  of 
an  ordinary  rain  storm  and  without  injurv 
to  the  adjoining  landowners.  If  you  be- 
lieve from  the  evidence,  and  it  is  required 
to  be  established,  that  the  proximate  cause 
of  the  injury  to  tliese  plaintiffs  was  the  re- 
sult of  this  negligence  of  the  defendant: 
if  you  believe  from  the  evidence  that 
the  culvert  was  capable  and  sufficient  to 
take  care  of  the  water  during  this  storm, 
and  that  by  reason  of  the  same  being  in- 
terfered with  by  an  obstacle  over  the  mouth 
of  the  culvert  that  the  water  was  prevent- 
ed from  escaping  through  the  culvert,  the 
defendant  company  is  not  liable  for  injuries 
resulting  by  the  obstruction  of  the  mouth 
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of  the  culvert,  and,  if  that  contributed  and 
was  the  cause  of  the  injury  sustained  by 
reason  of  the  obstruction  of  the  culvert, 
then  the  defendant  company  is  not  liable 
for  what  may  have  resulted  to  the  plain- 
tiffs bv  reason  of  that  fact.  Now,  the  next 
question  to  be  determined  is  whether  or  not 
in  the  storm  that  occurred  on  July  28, 
1914,  at  which  time  the  plaintiffs  are 
alleged  to  have  suffered  the  injuries  com- 
plained of,  such  storm  was  an  extraordi- 
narv  freshet.  If  vou  believe  from  the  evi- 
donee  that  the  storm  of  July  28th  was  an 
extraordinary  freshet,  then  the  company  is 
not  responsible  for  injuries  sustained,  it 
ijcing  contemplated  under  the  law  that  it 
was  an  act  of  God,  and  the  defendant  can- 
not be  held  responsible,  and  the  burden  is 
thrown  on  the  defendant  to  establish  this 
fact  by  a  fair  preponderance  of  the  evi- 
dence, and,  as  before  indicated,  we  mean 
by  a  fair  preponderance  of  the  evidence  a 
greater  weight  of  the  evidence;  that  the 
defendant  must  establish  that  it  was,  in 
fact,  an  extraordinary  freshet.  In  that 
connection  the  jury  are  instructed  that 
the  burden  then,  aa  indicated,  is  upon 
the  defendant  to  prove  by  a  fair  preponder- 
ance of  the  evidence  that  this  was  an  act 
of  God,  and  was  an  extraordinary  freshet, 
and  was  the  entire  cause  of  the  plaintiffs' 
loss,  which,  if  so,  would  in  itself  establish 
the  absence  of  negligence  on  the  part  of 
the  defendant  company,  and,  if  the  defend- 
ant proves  by  a  fair  preponderance  of  the 
evidence  that  this  was  an  extraordinary 
freshet,  then  that  shows  that  the  defendant 
is  free  from  negligence  and  is.  entitled  to 
a  verdict.  Gentlemen,  the  plaintiffs  must 
establish  that  the  defendant  was  negligent 
in  establishing  that  grade  and  providing 
an  insufficient  culvert  to  take  care  of  the 
ordinary  drainage  water  under  the  ordi- 
nary circumfitances,  and,  second,  that  the 
culvert  was  not  obstructed,  and,  third, 
that  it  was  not  an  extraordinary  freshet, 
and,  if  you  find  those  facts,  then  your 
verdict  must  be  in  favor  of  the  plaintiffs, 
and  then  determine  the  amount  of  damage 
suffered,  if  any,  by  reason  of  the  flooding 
of  these  premises  and  the  injury  to  their 
property  by  reason  of  such  flooding,  but  if 
you  believe  that  the  defendant  is  not  guilty 
of  any  negligence  in  the  construction  of  his 
right  of  way  and  culvert  in  question,  and 
you  believe  that  the  damages  was  tlie  re- 
sult of  an  extraordinary  freshet,  then  your 
verdict  must  be  in  favor  of  the  defend- 
ant." 

We  do  not  very  well  see  how  these  in- 
structions could  have  been  very  much 
clearer.  They  made  it  absolutely  clear  to 
the  jury  that  the  railway  company  could 
l..R,A.lbl7A. 


only  be  held  liable  if  gui)fcy  of  ii«gli9eiice, 
and  that  the  test  of  that  negligence  was 
the  care  of  an  ordinarily  prudent  nuui  in 
similar  circumstances.  They  made  it  clear 
that  the  defendant  could  only  be  held  lia- 
ble in  case  the  storm  was  not  unpreeedent- 
ed  or  extraordinary.  The  court  clearly 
stated  that  "if  you  believe  from  the  evi- 
dence that  the  storm  of  July  28th  was  an 
extraordinary  freshet,  then  the  company  is 
not  responsible  for  the   injury  sustained." 

in  addition  to  this  a  special  question 
was  submitted  to  the  jury  on  this  very 
proposition.  The  instructions  muat  be 
taken  as  a  whole,  and  not  in  Isolated  sec- 
tions, and  the  jury  must  be  presunobed  to 
have  been  composed  of  intelligent  men. 
Taken  as  a  whole,  the  instructions  were, 
in  many  respects,  more  favorable  to  the  de- 
fendant than  the  law  would  warrant. 

Nor  can  we  hold,  as  a  matter  of  law, 
with  the  contention  of  counael  for  appel- 
lant that  ''negligence  was  clearly  disproved 
by  their  proof  that  the  railroad  tracks, 
embankments,  etc.,  were  constructed  in  the 
ordinary  and  usual  manner  and  in  the  most 
approved  manner  known  to  railroad 
engineers,  and  that  the  40- inch  pipe  which 
extended  under  the  track  and  constituted 
the  culvert  was  suthcient  to  take  care  of 
the  ordinary  and  usual  rainfall  in  the 
drainage  basin;  in  other  words,  that  from 
a  rainfall  of  3  inches  per  hour  there  would 
be  a  run-off  of  320  cubic  feet  per  second,  and 
that  the  capacity  of  the  culvert  was  177 
cubic  feet  per  second." 

This  testimony  was,  in  fact,  given,  but 
the  witness  admitted  that  his  computation 
as  to  the  run-off  from  Uie  drainage  area 
was  figured  from  a  general  formula  mere- 
ly; that  it  was  based  on  soil  in  a  dry  con- 
dition when  some  of  the  water  would  be 
taken  up  by  seepage  and  on  the  presump: 
tion  of  ordinary  street  roads,  and  not  roads 
which  were  hard  and  impervious  to  water. 
He  specifically  stated  that  he  did  not  know 
without  computing  how  many  cubic  feet 
of  water  would  fall  upon  168  acres  of  land 
if  there  was  a  rainfall  of  3  inches  of  water 
per  hour.  This  evidence  would,  of  course, 
be  conclusive  if  there  was  any  proof  of  the 
amount  of  rain  which  actually  fell  during 
the  hours  in  which  the  damage  was  done, 
and  which  actually  fell  during  any  similar 
period  in  the  storms  of  the  past,  and  that 
the  areas  from  which  the  formula  was 
taken  were  similar  in  topography  and  as  to 
soil  to  that  under  consideration  in  the  casc» 
at  bar.  It  must  be  clear,  however,  that  no 
general  formula  can  be  made  to  apply  in 
such  cases,  as  the  drainage  through  a  pipe 
or  culvert  from  a  drainage  basin  in  a  level 
district  such  as  the  Ked  river  valley  would 
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be  entirely  differont  from  the  drainage  of 
a  hllbf  basin  such  as  that  to  be  found  at 
Dickinson.  We  believe  thit  tbe  case  was 
properly  subBsitted  to  the  jury. 

Hie  Judgment  of  the  District  Court  is 
affirmed. 


A  petition  for  rehearing  having  been  filod> 
the  following  Per  Curiam  response  was 
handed  down  on  April  26»  1016: 

After  listening  to  a  reargiiuient  in  the 
above  ease,  the  court  still  adhere  to  the 
opinion  above  expressed. 


Annotation — Right  of  owner  of  lower  tenement  as  against  the  rights  of 
the  upper  landowner  to  obstruct  surface  water  in  a  natural  drainage 
clianneL 


This  note  is  supplementary  to  the  note 
to  Quinn  v.  Chicago,  M.  &  St.  P.  R.  Co. 
22  LJL^.(N.S«)  789,  and  oontains  only 
the  eases  decided  later.  The  seopc  of  the 
note  is  earef ully  stated  in  the  earlier  note, 
whieh  also  contains  a  comprehensive  dis- 
cussion  of  the  principles  which  underlie 
the  eases  here  cited,  and  refers  to  several 
notes  on  analogous  questions.  The  note 
Hkere  referred  to,  appended  to  Manteufel 
V.  Wetzel,  19  L.R.A.(N.S.)  167,  on  the 
ng^t  to  hasten  the  flow  along  a  natural 
drain  way,  has  been  supplemented  by  the 
note  appended  to  Trigg*  v.  Timmerman, 
LJI.A.1916F,  424. 

On  the  question  .of  liability  of  munici- 
pal corporation  for  damming  back  surface 
water  bv  the  grading  of  a  street,  see  note 
to  Hnnae  v.  Des  Moines,  29  L.R.A.(N.S.) 
126. 

The  following  eases,  either  in  name  or 
at  least  in  effect,  profess  adherence  to  the 
civil-law  doctrine,  and  hold  or  recognize 
that,  as  against  the  rights  of  the  upper 
proprietor,  the  owner  of  the  servient 
estate  cannot  obstruct  surface  water  when 
it  has  found  its  way  to  and  is  rujming 
in  a  natural  drainage  channel  or  depres- 
sion; Collins  V.  Louisville  &  N.  R.  Co. 
(1912)  176  Ala.  174,  57  So.  838  (the  rule 
is  here  recognized,  but  not  applied) ;  Mc- 
Cary  v.  McLendon  (1915)  —  Ala.  — ,  70 
So.  716;  Jonesboro,  L.  C.  &  E.  R.  Co.  v. 
Cable  (1909)  89  Ark.  518,  117  S.  W. 
560;  Kelly  v.  Kansas  City  Southern  R. 
Co.  (1909)  92  Ark.  465,  123  S.  W.  664; 
Tretter  v.  Chicago  G.  W.  R.  Co.  (1910) 
147  Iowa,  375,  140. Am.  St.  Rep.  304, 126 
N.  W.  339;  Illinois  C.  R.  Co.  v.  Doss 
(1914)  159  Ky.  57,  166  S.  W.  785;  Skin- 
ner  v.  Great  Northern  R.  Co.  (1915)  129 
Minn.  113,  151  N.  W.  968;  Feesner  v. 
SteinhmeJc  (1911)  89  Neb.  129,  34  L.R.A. 
(N.S.)  1055,  130  N.  W.  1040;  Miller  v. 
Marriott  (1915)  —  OkU.  — ,  140  Pac. 
1164;  McLeod  v.  Spencer  (1916)  —  Okla. 
— ,  159  Pac.  326;  Miller  v.  Eastern  R.  & 
Lumber  Co.  (1916)  84  Wash.  31,  146 
Pac.  171. 

So  it  has  been  held  that  the  ser\ient 

tenant  is  liable  to  the  owner  of  the  doroi- . 

nant  estate  for  injury  to  the  latter;       I 
L.R.A.1917A. 


— ^where  a  railroad  company  dumped 
several  carloads  of  earth  into  a  waterway 
beneath  a  bridge  in  its  road,  thus  ob- 
structing the  flow  of  surface  water  that 
collected  into  a  regular  cx)urse,  and  cast- 
ing it  back  upon  plaintiff's  land,  injuring 
bis  crops,  Tretter  v.  Chicago  G.  W.  R.  Co. 
(1910)  147  Iowa,  375,  140  Am.  St.  Rep. 
304,  126  N.  W.  339 ; 

— where  a  railroad  company  permitted 
its  culverts  to  fill  up  with  sand  and 
debris,  damming  back  the  water'  of  a 
small  stream,  and  causing  damage  to  the 
crops  upon  land  drained  bv  the  stream, 
Illinois  C.  R.  Co.  v.  Doss  (1914)  159  Ky. 
57,  166  S.  W.  785; 

— ^^"here  an  embankment  with  a  culvert 
through  it  was  constructed  in  such  man- 
ner as  to  interfere  with  the  natural  flow 
of  water,  damming  it  back  upon  the  land 
from  which  it  flowed.  Skinner  v.  Great 
Northern  R.  Co.  (1915)  129  Minn.  113, 
151  N.  W.  968 ; 

— where  the  sentient  tenant  con.strueted 
dikes  to  stop  the  flow  of  water  that  had 
been  flowing  from  time  immemorial  in  a 
natural  watercourse  from  the  dominant 
estate,  although  the  owner  of  the  latter 
estate  had  made  some  artificial  ditches 
across  his  land  in  the  interest  of  good  hus- 
bandry, witliont  nmterially  increasing  the 
amount  of  water  that  flowed  in  tlie  course, 
Flesner  v.  Steinbruck  (1911)  89  Neb. 
129,  34  L,R.A.(N.S.)  1055,  130  N.  W. 
1040; 

— where  a  stream  was  accustomed  to 
overflow  its  banks  at  a  particular  point  in 
time  of  flood,  and  the  overflow  waters 
followed  a  well-defined  course  across  the 
lands  of  the  plaintiff  and  the  lands  of 
the  defendant,  and  the  latter  erected  a 
darn  on  his  land  so  as  to  pond  the  water 
on  plaintiff's  land  and  prevent  it  from 
coming  upon  his  own.  Miller  v.  Mamott 
(191.'5)  —  Okla.  — .  149  Pac.  1164; 

— where  the  surface  water  flowing  in  a 
well-defined  course  at  places  spreads  out 
over  level  ground  so  as  to  form  merely  a 
swamp,  if  it  continues  to  flow  by  gi'avita- 
tion  through  to  better-defined  courses  that 
form  an  outlet,  and  the  lower  proprietor 
dams  up  the  courses,  casting  the  water 
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back  upon  the  upper  proprietor.  Miller  v. 
Eastern  R.  &  Lumber  Co.  (1915)  84 
Wash.  31,  146  Pae.  171. 

In  McLeod  v.  Spencer  (1916)  —  Okla. 
— ,  159  Pac.  326,  the  court  cites  and  fol- 
lows Miller  v.  Marriott  (Okla.)  supra. 

The  fact  that  the  owner  of  land  grants 
a  right  o£.  way  to  a  railroad  company 
does  not  preclude  him  from  recovering 
damages  from  the  company  for  the  flood- 
ing ol"  his  land  by  the  obstruction  of  a 
natural  watercourse  in  the  building  of 
the  road,  so  that  the  water  is  cast  back 
upon  his  land.  Kelly  v.  Kansas  Citv 
Southern  R.  Co.  (1909)  92  Ark.  465, 
123  S.  W.  664. 

In  Kroeger  v.  Twin  Buttes  R.  Co. 
(1911)  13  Ariz.  348,  114  Pac.  553,  Ann. 
Cas.  1913E,  1229,  the  court  recognized 
as  the  common-law  rule  the  proposition 
that  the  servient  tenement  must  not  ob- 
struct the  flow  of  water  from  the  domi- 
nant estate,  if  it  is  flowing  in  a  well-de- 
flned  channel  or  watercourse,  so  as  to 
cast  it  back  upon  the  dominant  estate; 
but,  on  rehearing  in  (1912)  14  Ariz.  269, 
127  Pac.  735,  Ann.  Cas.  1914A,  1289, 
the  case  was  finally  decided  upon  the 
theory  that  the  water  did  not  come  from 
plaintiff's  land,  but  from  other  land,  and 
was  cast  upon  plaintiff's  land  by  the  em- 
bankment of  the  defendant  railroad  com- 
pany; hence  the  defendant  would  be  lia- 
ble. It  will  be  seen  that  the  case  as 
finally  disposed  of  is  not  within  the  scope 
of  the  present  note,  which  does  not  in- 
clude cases  where  the  water  east  back  is 
mere  surface  water,  nor  does  it  include 
cases  where  the  water  came  from  other 
land  than  that  of  the  plaintiff. 

In  Cox  V.  Deverick  (1916)  272  HI.  46, 
111  N.  R.  560,  the  court  points  out  that 
at  common  law  the  owner  of  the  servient 
estate  is  not  permitted  to  obstruct  the 
flow  of  water  in  a  natural  channel  coming 
from  the  dominant  estate,  so  as  to  throw 
it  back,  to  the  injury  of  the  latter,  and 
argues  that  the  improvement  of  the  ditch 
or  natural  channel  through  which  the 
water  flowed  by  the  parties  or  former 
owners  of  the  land,  and  the  enlargement 
of  the  right  of  the  dominant  tenant  by 
statute,  do  not  take  away  from  the  domi- 
nant tenant  these  rights,  but  rather  tend 
to  strengthen  them. 

In  Trumbo  v.  Pratt  (1910)  148  Iowa, 
195,  126  N.  W.  1122,  the  court  apparently 
recognizes  the  principle  that  the  owner  of 
the  servient  tenement  has  no  right  to  ob- 
struct a  regular  watercourse,  by  which 
water  from  the  dominant  estate  is  held 
back  from  his  land,  but  it  was  held  that 
he  does  have  the  right  to  maintain  a 
water  gate  to  collect  the  rubbish  that 
L.R.A.1917A. 


comas  from  the  land  of  the  domiitatit  ten- 
ant and  prevent  it  from  passing  through 
his  own  land.  In  this  case  the  owners  of 
both  the  dominant  and  the  servient  tone- 
raents  had  dug  ditches  through  the  natu- 
ral depression  to  facilitate  the  passage 
of  the  water,  but  the  case  was  decided 
upon  the  principle  already  mentioned.  It 
was  also  held  in  the  case  that  the  domi- 
nant proprietor  was  estopped  from  ob- 
jecting to  the  maintenance  of  a  water 
gate,  upon  the  ground  that  he  had  slept 
upon  his  rights. 

In  Schlader  v.  Strever  (1912)  158 
Iowa,  61,  138  N.  W.  1105,  the  court  rec- 
ognizes the  principle  that  the  owner  of 
the  servient  tenement  is  not  permitted  to 
obstruct  the  flow  of  water  from  the  domi- 
nant estate  in  a  natural  watercourse  and 
throw  it  back  upon  the  dominant  estate, 
but  the  facts  in  the  case  were  sneh  that 
it  -was  unnecessary  to  base  the  decision 
upon  this  principle. 

The  owner  of  a  village  lot  has  no  right 
to  close  a  passageway  across  it  through 
which  surface  water  flowed  from  a  drain 
constructed  by  the  village,  if  the  con- 
struction of  the  drain  brought  no  more 
water  than  had  been  accustomed  to  flow 
in  the  channel  from  time  immemorial. 
Trenton  v.  Rucker  (1910)  162  Mich.  19, 
34  L.R.A.(N.S.)  569,  127  N.  W.  39. 

In  Walther  v.  Cape  Girardeau  (1912) 
166  Mo.  App.  467,  149  S.  W.  36,  the 
rule  that  the  servient  tenement  must  not 
obstruct  the  natural  watercourse  through 
which  water  is  flowing  from  the  dominant 
estate,  and  cast  the  water  back,  to  the 
injury  of  the  dominant  estate,  was  recog< 
nized  but  not  applied,  for  the  reason  that 
the  facts  did  not  bring  the  case  within 
the  rule. 

In  Thompson  v.  Mobile,  J.  &  K.  C.  R. 
Co.  (1913)  104  Miss.  651,  61  So.  596,  it 
was  held  that  a  railroad  company  is  liable 
to  property  owners  along  its  road  for 
injuries  caused  by  its  obstruction  of  wa- 
ter that  flows  in  a  natural  course,  and 
the  reasonableness  of  the  obstruction  is 
not  material;  so,  in  case  it  has,  by  its 
embankment,  cast  the  water  back  upon 
the  land  from  which  it  has  come,  it  is 
error  for  the  trial  court  to  instruct  the 
jury  that  "the  defendant  is  only  required 
to  so  maintain  the  said  road  as  construct- 
ed across  the  said  valley  as  not  unrea- 
sonably or  unnecessarily  to  interfere  with 
the  passage  of  the  water  in  natural  wa- 
tercourses." 

The  court,  in  Mapes  v.  Bolton  (1911) 
89  Neb.  816,  132  N.  W.  386,  applied  the 
rule  that  an  owner  of  land  may  not  ob- 
struct the  flow  of  water  in  a  natural  wa- 
tercourse so  as  to  oast  it  back  upon  the 
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land  from  which  it  conies,  but  it  appears 
to  qualify  Ihe  rule  so  that  the  hability 
might  depend  upon  the  unreasonableness 
of  the  obstruction.  The  court  said: 
"There  is  no  proof  that  it  was  necessary, 
in  the  exercise  of  good  husbandry  or  for 
the  purpose  of  protecting  the  defendant's 


premises,  to  prevent  the  ditch  water  from 
flowing  eastward  in  tlie  first  draw,  and 
it  is  plain  that  a  sufficient  way  was  not 
provided  from  the  first  draw  southward 
for  the  combined  waters  that  will  flow  in 
the  draw  and  down  the  ditch  from  the 
north."  J.  W.  M. 


NORTH  DAKOTA  SUPRFMK  COURT. 

MINNESOTA     MUTl.'AL     LIFE     INSUR- 
ANCE  COMPANY,   Rcspt., 

V. 

TAGUS  STATE  BANK,  Appt. 

(34  N.  D.  ."560,  158  N.  W.  1063.) 

Bank  —  misappropriation  by  officers  « 
liability. 

1.  Defendant  bank  collected  two  notes  for 
plaintifl*,  and  placed  the  proceeds  on  de- 
posit with  itself,  issuing  therefor  its  cash- 
ier's checlcs  for  $1,802  to  plaintiff,  but  held 
them  in  its  baiilc  undelivered.  Its  cashier, 
John  J.  Brugman,  appropriated  to  use  of 
himself  and  the  president  of  the  bank  a  like 
amount  of  money  from  said  bank.  The 
president  of  said  bank,  W.  J.  Brugman, 
knew  all  these  facts  and  participated  in  ap- 
propriating part  of  the  money,  part  of  it 
going  to  take  up  his  own  overdraft  with  his 
bank.  It  is  stipulated  tliat  previous  to 
this  transaction  the  stockholders  and  di- 
rectors of  defendant  bank  believed  the  cash- 
ier "to  be  an  honest  and  upright  officer." 
The  bank  refuses  to  pay  plaintiff  the  money 
it  so  appropriated,  and  denies  liability  un- 
der the  claim  that  it  received  said  moneys 
as  a  special  deposit  and  was  obliged  to  use 
only  ordinary  care  in  the  keeping  and 
transmission  thereof,  and  that  while  so 
doing,  and  without  its  negligence,  its  offi- 
cers, whom  it  believed  to  be  honest,  mis- 
appropriated the  special  deposit  to  their 
use,  and  for  which  it  sliould  not  be  held 
responsible.  Held,  the  act  of  these  officials 
was  the  act  of  the  bank. 

For  other  cases,  see  Bcmks,  III,  b,  in  Dig, 
1-52  y.  *S. 

Same  —  collections  —  special  deposit. 

2.  Tlie  funds  were  not  on  special  deposit. 
For  other  oases,  see  Banks,  IV.  a,  1,  in  Dig. 

1-62  X.  8. 

Same  —  relation  to  depositor. 

.".  The    funds    were    on    general    deposit 
with    it,   and  therefrom   arose  the  relation 
of  debtor  and  creditor  between  plaintiff  and 
defendant. 
For  other  vast 8.  see  Banks,  IV.  a,  i,  in  Dig. 

l-o2  X.  ii. 

Headnotes  by  Goss,  J. 


Note. —  As  to  liability  of  bank  for  mis- 
appropriation of  collections  by  its  officers 
or  employees,  see  annotation  following  this 
ease,  post,  522. 

L.ft.A.lMlTA. 


Evidence  —  presumption  of  negligence. 

4.  Though  it  be  assumed  that  this  was  a 
special  deposit,  yet  the  loss  thereof  pre- 
sumes negligence  by  defendant,  and  places 
it  under  the  burden  of  affirmatively  proving 
that  it  was  not  negligent,  if  it  would  escape 
liability:  and,  not  making  such  proof,  it 
must  respond  in  judgment. 
For  other  cases,  see  Evidence,  II.  h,  1,  f,  in 

Dig.  1-52  X.  8. 

(August  2,  1916.) 

A  PPEAL  by  defendant  from  a  judgment 
J\.  of  the  District  Court  for  Ward  County 
in  plaintiff's  favor  in  an  action  for  money 
had  and  received  by  defendant  for  plain- 
tiff's use  and  benefit.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Pa  Ida  &  Aaker  and  I.  M. 
Oseth,  for  appellant: 

Money  collected  for  another  and  held 
by  the  collecting  bank  for  transmission  or 
subject  to  the  further  instructions  of  the 
owner  is  in  the  nature  of  a  special  deposit, 
giving  rise  merely  to  the  relation  of  bailor 
and  bailee. 

Cutler  V.  American  Exch.  Nat.  Bajik,  113 
N.  Y.  693,  4  L.R.A.  328,  21  N.  E.  710; 
Piano  Mfg.  Co.  v.  Auld,  14  S.  D.  512,  86 
Am.  St.  Rep.  769,  86  N.  W.  21;  Re  Johnson, 
103  Mich.  109,  61  N.  W.  362;  Wallace  v. 
Stone,  107  Mich.  190,  65  N.  W.  113;  Con- 
tinental Kat.  Bank  v.  Weeras,  69  Tex.  480, 

5  Am.  St.  Rep.  85,  6  S.  W.  802;  Commercial 
Nat.  Bank  v.  Armstrong,  39  Fed.  684;  Mc- 
Leod  V.  Evans,  66  Wis.  401,  67  Am.  Rep. 
287,  28  N.  W.  173,  214;  Miimeapolis  Sash 

6  Door  Co.  V.  Metropolitan  Bank,  77  Am. 
St.  Rep.  609,  not«;  Bailie  v.  Augusta  Sav. 
Bank,  \)o  Ga.  277,  61  Am.  St.  Rep.  74,  21 
S.  E.  717;  Prescott  v.  Leonard,  32  Kan. 
142,  4  Pac.  172;  Re  State  Bank,  66  Minn. 
119,  45  Am.  St,  Rep.  454,  67  N.  W.  336; 
Griffin  v.  Chase,  36  Neb.  328,  54  N.  W. 
572 ;  National  Bank  v.  Johnson,  6  N.  D.  180, 
69  N.  W.  40;  Aiken  v.  Jones,  93  Tenn.  353, 
25  L.R.A.  523,  42  Am.  St.  Rep.  921,  27  S.  W. 
669;  Beal  v.  Somerville,  17  L.R.A.  291,  1 
C.  C.  A.  698,  5  U.  S.  App.  14,  50  Fed.  647 : 
3  R.  C.  L.  522;  Coggs  v.  Bernard,  2  Ld. 
Raym.  909,  92  Eng.  Reprint,  107;  Cheshire 
V.  Bailey,  1  Ann.  Cas.  94,  note. 

The  fund  was  not  converted  by  the  defend- 
ant. 
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Candiff  v.  Louisville,  N.  0.  &  T.  R.  Co. 
42  La.  Ann.  477,  7  So.  601;  McKeon  v. 
Citizens*  R.  Co.  42  Mo.  79,  4  Am.  Neg.  Cas 
471;  Jackson  v.  St.  Louis,  I.  M.  &  S.  R.  Co. 
87   Mo.  422,  56  Am.  Rep.  460. 

Defendant's  liability  can  be  predicated 
only  upon  culpable  neglect  or  lack  of  ordi- 
nary care. 

Claflin  V.  Meyer,  75  N.  Y.  260,  31  Am. 
Rep.  467;  Lamb  v.  Western  R.  Corp.  7 
Allen,  98;  Kafka  v.  Levensohn,  18  Misc. 
202,  41  N.  Y.  Supp.  368 ;  Rothoser  v.  Cosel, 
39  Misc.  337,  79  N.  Y.  Supp.  855;  Foster  v. 
Essex  Bank,  17  Mass.  479,  1  Am.  Neg.  Cas. 
.502,  0  Am.  Dec.  168:  Smith  v.  First  Nat. 
Bank,  99  Mass.  605,  97  Am.  Dec.  59,  1  Am. 
Neg.  Cas.  523:  Scott  v.  National  Bank,  72 
Pa.  471,  13  Am.  Rep.  711;  Merchants*  Nat. 
Bank  v.  Guilmartin,  88  Ga.  797,  17  L.R.A. 
322,  15  S.  E.  831;  First  Nat.  Bank  v.  Gra- 
ham, 79  Pa.  106,  21  Am.  Rep.  49;  Ray  v. 
Bank  of  Kentucky,  10  Bush,  344. 

Messrs.  Bradford  &  Nash,  E.  R.  Sliik- 
ler,  and  Butler  &  Mitchell,  for  respond- 
ent : 

When  the  notes  were  collected  and  pay- 
ment thereof  received  by  the  defendant 
bank,  and  the  funds  so  collected  by  the 
bank  mingled  with  the  general  assets  and 
funds  of  the  bank,  the  relationship  of  the 
plaintiff  and  respondent  with  the  defendant 
and  appellant  became  purely  one  of  debtor 
and  creditor. 

1  Morse,  Banks  &  Bkg.  §  248;  Marine 
Bank  v.  Fulton  County  Bank,  2  Wall.  252, 
17  L.  ed.  785;  Piano  Mfg.  Co.  v.  Auld,  14 
S.  D.  512,  86  Am.  St.  Rep.  778,  86  N.  W. 
21;  Cutler  v.  American  Exch.  Nat.  Bank, 
113  N.  Y.  593,  4  L.R.A.  328,  21  N.  E.  710. 

Goss,  J.,  delivered  the  opinion  of  the 
court : 

This  case  was  tried  upon  the.se  stipulated 
facts : 

"It  is  stipulated  by  and  between  the  par- 
ties to  this  action  that  on  October  13,  1913, 
and  all  times  mentioned  in  the  complaint 
and  answer  in  this  litigation,  the  plaintiff 
was  a  foreign  corporation  authorized  to  do 
business  in  the  state  of  North  Dakota,  and 
ihe  defendant  was  and  is  a  domestic  banking 
corporation  organized  under  the  laws  of 
the  state  of  North  Dakota.  That  on  or 
about  October  13,  1913,  the  Minnesota  Mu- 
tual Life  Insurance  Company  did  send  to 
the  Tagus  State  Bank  for  collection  two 
notes  as  follows:  One  note  against  O.  J. 
Ness  for  $800  and  interest ;  one  note  against 
Jno.  J.  Leon,  for  $900  and  interest,  the  two 
notes  amounting  to  $1,802.  That  the  said 
notes  were  secured  by  real  estate  mortgages 
on  lands  in  the  vicinity  of  Blaisdell,  then 
owned  by  O.  J.  Ness. 

"It  is  further  stipulated  that  on  or  about 
L.R..A.1917A. 


December  31,  1913,  the  said  0.  J.  Ness  paid 
to  the  Blaisdell  State  Bank,  of  Blaiisdcll, 
North  Dakota,  the  sum  of  $1,802  for  the 
purpose  of  taking  up  aaid  notes  and  mort- 
gages above  referred  to,  with  instructions  to 
send  said  moneys  to  the  Tagus  State  Bank 
for  such  purpose ;  tliat  thereafter,  and  on  De- 
cember 31st,  the  Blaisdell  State  Bank  did 
issue  its  cashier's  checks  for  the  sum  of 
$1,802,  which  are  marked  'Exhibit  A  No. 
1605,'  and  'Exhibit  B  No.  1604,'  and  which 
were  sent  to  the  Tagus  State  Bank  with  in- 
structions that  the  same  were  for  payment 
of  the  above-mentioned  two  loans;  that  the 
Tagus  Stat«  Bank  thereafter,  and  between 
the  14th  day  of  January  and  the  17th 
day  of  January,  1914,  cashed  such  check 
for  $1,802,  and  did  make  out  and  hold  in 
its  possession  cashier's  certificates  in  the 
sum  of  $1,802,  being  the  certificates  num- 
bered 3479,  marked  'Exhibit  C,'  and  No. 
3482,  marked  'Exhibit  D;'  that  on  the  cash- 
ier's check  register  on  which  said  Exhibits 
C  and  D  are  recorded,  there  is  a  notation 
marked  'Ole.  J.  Ness,'  under  Exhibit  C  No. 
3479,  and  the  words  'Jno.  J.  Leon,  loan,' 
under  Exhibit  D,  which  said  checks  were 
made  payable  to  the  Minnesota  Mutual  Lite 
Insurance  Company;  that  thereafter,  and  on 
or  about  January  24,  1913,  John  J.  Brug- 
man,  who  was  then  the  cashier  of  .said  bank, 
did  cash  such  certificate  without  indorse- 
ment by  the  Minnesota  Mutual  Life  Insur- 
ance Company  or  any  other  indorsement, 
and  did  appropriate  said  moneys  to  his  own 
use;  that  none  of  said  sums  have  been  paid 
by  the  Tagus  State  Bank  to  the  Minnesota 
Mutual  Life  Insurance  Company,  to  the 
Blaisdell  State  Bank,  or  to  Ole.  J.  Nes-s  or 
to  John  J.  I^eon;  that  John  J.  Brugman 
was  the  cashier  of  the  Tagus  State  Bank 
during  all  the  times  mentioned  in  this  i^tipu- 
lation;  that  prior  to  the  payment  of  the 
Leon  and  Ness  notes,  the  same  were  sent  by 
the  defendant  to  the  Blaisdell  State  Bank 
for  collection,  without  knowledge  or  au- 
thority on  the  part  of  the  Minnesota  Mutual 
Life  Insurance  Company  that  the  same  had 
been  done:  that  on  or  aJjout  July  or  August, 
1914,  the  Tagus  State  Bank  did  get  said 
note  from  the  Blaisdell  State  Bank,  and  re- 
turned the  same  to  the  Minnesota  ^lutual 
Life  Insurance  Company,  being  the  same 
notes  which  were  sent  to  the  Tagus  State 
Bank  for  collection;  that  no  satisfaction  of 
the  mortgages  securing  the  notes  herein 
mentioned  was  ever  made  by  the  plaintiff, 
or  sent  to  the  defendant,  or  requested  by  the 
defendant,  but  that  the  Blaisdell  State  Bank 
did  demand  such  satisfaction  from  the 
Tagus  State  Bank;  that  subsequent  to  Feb- 
ruary 1,  1914,  the  plaintiff  has  repeatedly 
demanded  payment  of  the  said  $1,802  and 
interest  from  the  Tagus  State  Bank;   that 
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John  J.  Brugman,  cashier,  of  the  Tngus 
State  Bank,  took  the  cashier's  checks  £x' 
hibits  C  and  D  and  used  the  amounts  which 
they  represented  to  take  up  his  own  and  his 
brother's  cliecka  which  came  in  from  outside 
bunks,  and  that  no  entry  was  made  on  the 
books  of  the  transaction  taking  up  said 
check  with  these  cashier's  checks  marked 
'Exhibit  B'  and  ^Exhibit  Ej'  that  prior  to 
this  transaction  John  J.  Brugman,  of  the 
said  Tagus  Slate  Bank,  was  believed  by  the 
public  and  the  stockholders  and  the  direc- 
tors of  the  defendant  to  be  an  honest  and 
upright  officer,  and  so  conducted  himself 
8o  far  as  anyone  knew,  but  that  all  such 
transactions  were  made  and  done  with  the 
knowledge  and  consent  of  W.  J.  Brugman, 
the  president  of  said  bank,  who  also  partici- 
pated in  a  portion  of  the  money  converted 
on  the  cashing  of  said  Exhibits  C  and  D." 

Upon  these  facts  judgment  was  ordered 
for  plaintiff  for  $2,000.81  and  costs.  De- 
fendant bank  appeals. 

Appellant's  basis  for  denial  of  liability  is 
in  its  claim  that  the  collection  made  became 
in  law  but  a  special  deposit  in  said  bank, 
giving  rise  to  the  relation  of  bailor  and 
bailee,  and  that  the  bank  is  not  liable  for 
the  embezzlement  of  such  special  deposit 
by  its  supposed  honest  officials,  its  cashier, 
douc  with  the  connivance  of  its  president. 

Decision  of  any  question  that  would  arise 
under  a  bailment  is  without  the  case,  be- 
cause the  facts  stipulated  show  that  no  de- 
posit was  made  with  defendant's  bank.  It 
had  authority  to  collect,  and  procured  col- 
lection of,  these  notes.  It  reduced  to  cash 
the  checks  sent  it  by  its  collecting  agent,  the 
Blaisdell  Bank.  In  possession  of  the  funds 
it  became  charged  with  a  duty  to  remit  said 
amount,  less  commissions  for  its  services. 
It  placed  these  funds  on  deposit  with  it- 
self. This  is  shown  by  the  issuance  of  its 
two  cashier's  checks  which  are  equivalent 
to  its  draft  on  its  general  funds,  and  nega- 
tives to  the  mind  of  anyone  familiar  with 
banking  usage  any  possible  contention  that 
these  funds  were  placed  on  special  deposit. 
The  issuance  of  cashier's  checks,  necessarily 
drawn  generally  against  its  cash,  evidenced 
that  the  other  side  of  its  bookkeeping  trans- 
actions had  taken  place;  viz.,  that  the  sums 
had  been  deposited  in  its  cash  as  general 
deposit  subject  to  check.  Tlie  purpose  of 
the  transaction  was  to  swell  its  deposits 
temporarily,  and  that  it  might  retain  the 
funds  until  its  cashier's  checks  returned  for 
collection.  Otherwise  it  would  have  drawn 
its  draft  on  its  correspondent  bank  and 
credited  its  cash  with  the  sums  deposited. 
In  either  event  the  effect  is  the  same,  ex- 
(ept  that  by  its  system  of  cashier's  checks 
it  retained  the  money  temporarily,  pending 
return  of  its  checks  for  collection.  In 
LK.A.IOHA. 


either  case  no  relation  other  than  that  of 
debtor  and  creditor  would  be  created.  Citi- 
zens' State  Bank  v.  Iverson,  30  N.  D.  497, 
153  N.  W.  440.  Tlie  bank  did  not  agree  to 
transmit  the  identical  money  received.  In 
fact  it  received  in  all  probability  no  coin 
or  specific  cash,  but  only  its  equivalent  in 
credit  on  its  books,  or  thpse  also  of  its 
correspondent  bank  elsewhere.  Its  obliga- 
tion to  plaintiff  was  to  transmit  to  it  the 
same  amount  of  money  that  it  received,  less 
its  commissions  for  services  in  collecting 
and  remitting.  No  particular  coin  or  cur- 
rency was  in  contemplation  of  this  business 
transaction  to  be  transmitted,  nor  even  dealt 
with  or  considered,  Henoe  no  special  deposit 
was  made,  nor  can  such  theory  change  the 
ordinary  debtor  and  creditor  relation  that 
arose  under  the  stipulated  facts.  Note  to 
Morse,  Banks  &  Bkg.  vol.  1,  §  248;  Piano 
Mfg.  Co.  V.  Auld,  14  S.  D.  512,  86  Am. 
St.  Rep.  778,  86  N.  W.  21;  Cutler  v. 
American  Exeh.  Nat.  Bank,  113  N.  Y.  693, 
4  L.R.A.  328,  21  N.  E.  710. 

There  is  no  substantial  conflict  in  the  the- 
ory of  the  law  as  to  when  deposits  are  gen- 
eral or  special.  But  in  the  application  of 
the  theory  under  the  peculiar  facts  of  each 
case  there  is  far  from  harmony  in  tlie  deci- 
sions. ]Siuch  of  the  discord  arises  from  the 
change  in  relations  of  the  parties  pending 
the  transactions,  and  where  rights  of  others 
intervene  or  are  to  be  considered.  Much  of 
the  law  cited  by  appellants  was  declared  in 
suits  brought  by  claimants  against  reoeivers 
of  defunct  banks.  It  is  here  of  no  concern 
whether  this  plaintiff  could  follow  this  de- 
posit in  the  hands  of  a  receiver  had  this 
bank  failed  before  remitting.  Plaintiff  as- 
serts no  such  right,  being  content  to  treat 
this  transaction  exactly  as  the  bank  treated 
it,  viz.,  as  a  general  deposit  against  which 
it  drew  its  checks  in  plaintiff's  favor. 
Whether  the  bank  alone  could,  in  that  way, 
make  plaintiff  a  general  depositor,  or 
against  its  wishes,  so  as  to  bar  it  from 
following  its  deposit  as  a  trust  fund  or  spe- 
cial deposit  with  plaintiff,  deny  the  passing 
of  any  title  thereto  to  its  collecting  agent, 
the  bank,  is  not  the  question  before  us.  The 
situation  here  is  simple,  and  is  merely 
whether  the  defendant,  after  creating  by  its 
act  a  general  deposit  and  the  relation  of 
debtor  and  creditor  with  plaintiff,  may  then 
claim,  after  its  cashier  and  president  have 
by  their  trickery  and  dishonesty  embezzled 
its  funds  to  an  amount  equal  to  what  plain- 
tiff has  so  deposited,  that  a  special  deposit 
was  made,  in  order  to  found  a  claim  thereon 
that  its  ofHcers  have  embezzled  a  special 
deposit,  and  not  its  own  general  funds.  This 
sums  up  the  contention  made  by  defendant. 
No  authorities  can  be  found  to  support  such 
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a  claim.  It  cannot  be  allowed  to  tbue  de- 
feat its  liability. 

But  defendant  asks,  "If  the  misappro- 
priation was  not  the  act  of  the  bank,  how 
can  it  be  held  liable  ?'*  The  act  of  the  bank 
upon  which  its  liability  rests  was  receiving 
these  funds  in  due  course  of  ordinary  bank- 
ing for  transmission  and  then  making  a 
general  deposit  of  them  as  it  did.  \Vliat 
happened  subsequent  to  this  could  not  re- 
lease it  from  liability.  Hence  it  is  no  con- 
cern of  plaintiff  that  defendant's  officials 
embezzled  its  general  funds  afterward.  Nor 
does  it  release  the  bank  from  liability. 

The  note  in  86  Am.  St.  Rep.  at  page 
786,  covers  this  situation  by  the  follow- 
ing: "In  the  absence  of  such  general  agree- 
ment, however  [an  agreement  to  transmit 
funds  received  as  a  special  deposit]  'the 
custom  of  bankers  to  credit  customers  with 
the  proceeds  of  paper  left  for  collection  when 
the  paper  has  been  collected  is  universally 
recognized;  and  customers  and  bankers  are 
presumed  to  contract  and  deal  together  in 
view  of  this  usage.  The  law,  therefore,  au- 
thorizes the  banker  to  credit  the  customer 
with  the  proceeds  in  lieu  of  making  a  spe- 
cific delivery;  and  the  necessary  effect  of  an 
authorized  credit  is  to  create  the  relation 
of  debtor  and  creditor  between  them  from 
the  time  when  the  credit  is  given.'  First 
Xat.  Bank  v.  Bank  of  Monroe  {€.  C.)  33 
Fed.  408.  I-Yom  this  it  follows  that  the 
bank  takes  title  to  the  proceeds  of  a  check 
or  draft  deposited  with  it  for  collection 
immediately  upon  crediting  the  depositor 
with  the  amount  of  such  proceeds.  In  this 
connection  the  rights  of  a  bank  are  dif- 
ferent from  and  greater  than  those  of  other 
attorneys  or  agents,  as  is  pointed  out  in 
Tinkham  v.  Heyworth,  31  III.  519.  The 
bank  occupies  the  position  of  an  agent  for 
collection  until  the  proceeds  are  actually 
received  and  credited,  whereupon  it  takes 
title  thereto,  and  the  relation  of  debtor  and 
creditor  takes  the  place  of  that  of  principal 
and  agent"  (citing  many  cases ) . 

See  also  notes  in  39  L.R.A.(N.8.)  847, 
16  L.R.A.  516,  and  32  L.R.A.  769.  citing 
much  authority,  and  3  R.  G.  L.  pages  632 
et  seq.,  where  authorities  are  cited  and  ex- 
plained. This  was  a  general  deposit  made 
with  it.  This  difference  between  the  im- 
plied powers  of  a  bank  through  custom  and 
business  convenience  was  the  basic  principle 
recognized    and    held    controlling    by    this 


court  in  Schafer  v.  Olson,  24  N.  D.  540,  43 
L.R.A.(N.S.)  762,  139  X.  W.  983,  Ami. 
Cas.  191 5C,  653.  And  to  that  extent  that 
case  is  authority  here.  See  also  the  deci- 
sion in  State  v.  Bickford,  28  N.  D.  36,  147 
N.  ,W.  407,  Ann.  Cas.   1916D,  140. 

But  assume  this  was  a  special  deposit. 
It  is  stipulated  that  the  president  had 
knowledge  of  the  misuse.  There  is  no  show- 
ing or  fact  stipulated  to  show  that  the 
president  was  considered  and  known  as 
honest  or  otherwise.  The  contrary  is  the 
presumption.  "From  the  loss  of  the  prop- 
erty [the  special  deposit]  actionable  negli- 
gence is  presumed."  3  R.  C.  L.  559.  From 
the  facts  stipulated  it  affirmatively  appears 
that  the  bank  or  its  directors  were  negli- 
gent in  the  selection  of  its  managing  head, 
and  should  be  held  liable  on  that  ground, 
even  accepting  its  claim  that  these  funds 
were  in  fact  and  law  a  special  deposit. 
'  Gray  v.  Merriam,  ]48  III.  179,  32  L.R.A. 
769,  39  Am.  St.  Rep.  172,  1  Am.  Xeg.  Cas. 
478,  35  N.  E.  810.  **'And  the  banker  mu^t 
prove  the  exercise  of  the  degree  of  carp 
required  of  him  by  the  decisions  in  the 
jurisdiction  in  which  the  loss  occurred,  and 
in  which  his  liability  is  sought  to  be  en- 
forced," or  respond  in  liability  for  even  a 
special  deposit.  3  R.  C.  L.  559,  560.  The 
bank  cashier  embezzled  this  monev  with  the 
knowledge  of  the  bank,  with  imputed  notice 
to  the  directors,  the  bank  itself,  of  what 
was  done,  and  which  makes  it  the  act  of 
the  bank  and  estops  it  from  questioning  its 
liability.  "Knowledge  of  a  bank  teller  rela- 
tive to  the  collection  of  money  and  the 
ownership  of  notes  left  with  him  for  col- 
lection must  be  imputed  to  the  bank,  and 
notice  to  him  is  notice  to  the  bank."  3 
R.  C.  L.  475;  ^klcCarty  v.  Kepreta,  24  X.  D. 
395,  48  L.R.A.(N.S.r  65,  139  X.  W.  992, 
Ann.  Cas.  1915A,  834.  Tfie  stipulation 
shows  these  funds  >vent  to  cover  the  per- 
sonal overdraft  on  the  bank  of  its  mai: aging 
officers.  Knowledge  of  this  fact  is  imputed 
to  the  bank.  The  acts  of  its  cashier  and 
president  in  turning  these  funds  over  to 
the  bank  to  repay  their  shortage  with  the 
bank  estops  the  bank  to  claim  otherwise 
than  that  it  has  plaintiff's  funds.  Citi/ons' 
»State  Bank  v.  Iverson,  30  N.  D.  497,  153  X. 
W.  449.    It  has  no  defense  against  this  suit. 

Judgment  is  affirmed. 

Christiansen,  J.,  concurs  in  the  result. 


Annotation — LiabiSty  of  bank  for  misappropriation  of  coUecdons  by  its 

oflFicers  or  employees. 


As  to  damages  for  negligence  in  col- 
lecting check,  see  note  to  Jefferson 
County  Sav.  Bank  v.  Hendrix,  1  L.R.A. 
(N.S.)  246. 

As  to  bank  to  which  paper  is  sent  for 
L.R.A.1917A. 


collection  at  request  of  obligor,  as  agent 
of  obligor  or  holder,   see  note  to   Vir- 
ginia-Carolina Chemical  Co.  v.  Steen,  34 
L.R.A.(N.S.)  734. 
As    to    imputation    of    knowledge   of 
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bank  oMeer  to  bank  where  officers  are 
personally  interested,  see  notes  to  Lilly 
V.  Hamilton  Bank,  29  L.R.A.(N.S.)  658, 
and  First  Nat.  Bank  v.  Bams,  49  L.R.A. 
(N.S.)  764. 

As  to  the  measure  of  care  required  of 
a  bank  in  keeping:  special  deposits,  see 
note  to  Gray  v.  Merriam,  32  L.R.A.  769. 
And  as  to  when  a  bank  deposit  is  special, 
see  notes  to  Mutual  Acci.  Asso.  v.  Jacobs, 
16  L.R.A.  516,  and  Fogg  v.  Tyler,  39 
L.R.A.(N.S.)  847. 

As  to  duty  of  bank  as  to  payment  of 
money  held  as  bailee,  see  note  to  Peo- 
ple's Nat.  Bank  v.  Wheeler,  21  L.R.A. 
(N.S.)  816.  And  generally  as  to  liabil- 
ity of  bailee  for  wrongful  appropria- 
tion by  his  servant  of  thing  bailed,  see 
note  to  Taylor  v.  Downey,  29  L.R.A.  d2. 

The  present  question  is  limited  to  the 
liability  of  a  bank  for  local  colleetions 
misappropriated  by  an  officer  or  em- 
ployee, that  phase  of  the  general  ques- 
tion involTing  the  liability  of  a  bank 
taking  commercial  paper  for  colleotion 
for  default  of  its  correspondent  having 
been  treated  in  the  extensive  annotation 
to  Brown  v.  People's  Bank,  52  L.R.A. 
(N.S.)  608. 

LTpon  the  present  question  the  rule 
would  seem  to  be  that  if  an  officer  or  em- 
ployee of  a  bank  receives  money  to  satis- 
fy an  evidence  of  indebtedness  lodged 
with  his  bank  for  collection  in  his  official 
capacity  as  agent  of  the  bank,  the  lia- 
bility of  the  bank  becomes  fixed  and  can- 
not be  affected  by  a  subsequent  misap- 
propriation of  the  sum  by  the  officer  or 
employee.  This  in  substance  was  the 
rule  laid  down  in  Minnesota  Mut.  L. 
Ixs.  Co.  V.  Tagus  Statr  Bank,  ante,  519. 

So,  in  the  early  case  of  Concord  v. 
Concord  Bank  (1844)  16  N.  H.  26, 
where  an  acting  cashier  received  monej' 
deposited  to  pay  a  note  lodged  in  his 
bank  for  collection,  but  misapplied  the 
money,  it  was  held  that  the  hank  was 
liable  therefor  to  the  depositor  of  the 
note,  the  court  maintaining  that  the  lia- 
bility of  the  bank  depended  upon  wheth- 
er the  money  was  received  by  the  cash- 
ier as  agent  of  the  bank  or  upon  his 
individual  responsibility,  and  not  upon 
the  fact  of  the  misapplication  of  it  after 
its  reception.  In  this  connection  it  was 
said:  "It  was  immaterial  to  the  plain- 
tiffs, and  cannot  affect  their  right  to  re- 
cover, that  the  agent  of  the  defendants, 
after  having  received  the  money  in  the 
usual  course  of  business  at  the  bank,  as 
their  agent,  and  for  the  benefit  and  use 
of  the  plaintiffs,  misapplied  the  money. 

His  acts  were  the  acts  of  the  defend- 
LI\A.1917A. 


ants,  while  acting  as  their  agent  and 
within  the  scope  of  his  authority,  and 
any  misapplication  by  him  was  a  misap- 
plication by  the  bank  itself,  of  which 
they  can  hardly  be  heard  to  complain. 
Indeed,  so  far  as  concerns  the  transac- 
tions and  dealings  of  corporations  with 
others, — inasmuch  as  they  act  and  can 
act  only  through  the  agency  of  individ- 
uals,— their  agents  are  in  effect  the  rep- 
resentatives of  the  corporations.  .  .  . 
The  liability  of  the  bank  must  depend 
upon  the  character  in  which  the  money 
was  received  by  Kent;  whether  as  the 
agent  of  the  bank  or  upon  his  individual 
responsibility,  and  not  upon  the  fact  of 
misapplication  of  it  after  its  reception.'' 

And  farther  support  for  this  rala  ifi 
found  in  City  Nat.  Bank  v.  Martin 
(1888)  70  Tex.  643,  8  Am.  St.  Rep.  632, 
8  S.  W.  507,  wherein  it  was  held  that  a 
bank  whose  teller  collected  a  note  for 
a  depositor,  appropriated  the  money  to 
his  own  use  by  depositing  it  in  his  name, 
and  died  a  defaulter  to  the  bank,  was 
liable  to  the  owner  of  the  note,  even 
though  the  collection  thereof  was  not 
within  the  scope  of  the  defaulting  tell- 
er's authority,  he  having,  because  of 
former  dealings,  apparently  been  vested 
with  such  authoritv.  This  decision  was 
upon  the  ground  that  the  knowledge  of 
the  officer  in  regard  to  the  collection  of 
the  money  and  its  ownership  must  l^e 
imputed  to  the  bank,  and  that,  having 
held  the  teller  out  to  the  world  as  worthy 
of  confidence,  it  could  not  profit  by  the 
fraud  that  he  was  thereby  enabled  to 
perpetrate. 

And  again  in  Hromaha  v.  First  Nat. 
Bank  (1912)  50  Pa.  Super.  C*t.  466, 
where  a  bank,  to  secure  the  patronage 
of  foreigners,  established  a  department 
in  charge  of  an  employee  who  was  able 
to  converse  with  such  people  in  their 
own  language,  and  who  was  authorized 
to  collect  moneys  from  foreign  lands,  it 
was  held  that  the  bank  was  liable  to  a 
non-English  speaking  foreigner  who  had 
turned  over  to  such  employee  his  evi- 
dence of  ownership  of  a  fund  in  a  for- 
eign hank  for  collection  of  the  uionoy. 
where  the  money  was  in  fact  collected 
and  paid  over  to  the  local  bank  through 
the  offices  of  the  foreign  exchange  clerk 
and  was  subsequently  embezzled  by  such 
employee  through  fraudulent  combination 
with  a  confederate,  the  court  maintaining 
that  the  undertaking  of  the  employee  in 
the  foreign  department  was  the  under- 
taking of  the  bank,  and  that,  as  the  bank 
had  held  such  employee  out  as  having  au* 
thority  to  act  in  matters  of  the  character 
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under  consideration,  it  was  its  duty  to  see 
that  the  undertaking  was  faithfully  car- 
ried out. 

And  liability  for  collections  made  by  a 
bank  and  misappropriated  by  its  officer 
cannot  be  avoided  upon  the  theory  that 
the  collection,  when  made,  becomes  in 
law  but  a  special  deposit,  as  to  which 
the  bank  is  obliged  to  use  only  ordinary 
care  in  the  keeping  and  transmission 
thereof,  there  being  no  agreement  to 
transmit  the  identical  money  received, 
and  the  bank  having  placed  the  proceeds 
on  deposit  with  itself  and  issued,  but 
not  delivered,  its  cashier^s  checks  to  the 


plaintiff.    Minnesota  Mut.  L.  Ins.  Go. 
V.  Tagus  State  Bank,  ante,  511K 

And  even  assuming  that  the  money 
received  in  satisfaction  of  evidences  of 
indebtedness  lodged  with  a  bank  for  col- 
lection does  constitute  a  special  deposit, 
the  loss  thereof  by  the  bank,  as  by  mis- 
appropriation by  its  officers,  presumes 
negligence  upon  the  part  of  the  bank, 
and  places  upon  it  the  burden  of  affirm- 
atively proving  that  it  was  not  negli- 
gent, if  it  would  escape  liability;  and 
not  making  such  proof,  it  must  respond 
in  damages.     (N.  D.)  Ibid.        G.  J.  C. 


WEST    VIRGINIA    SUPRKME    COURT 
OF  APPEALS. 

T.  WILBUR  HENXEN 

V. 

THOAL^S  A.  DEVEXY,  Appt. 
(71  W.  Va,  629.  77  S.  E.  142.) 

Easement  —  air  space  —  covcnnnt   in 
deed. 

L  B.,  the  owner  of  a  large  lot,  conveyed 
a  portion  of  it,  40x70  feet,  to  certain  named 
trustees  of  the  Methodist  Episcopal  Church, 
in  trust  for  a  place  of  worship  for  the  use 
of  the  members  of  said  church,  and  cove- 
nanted "that  no  building  shall  be  erected  on 
any  part  of  tho  hind  surrounding  the  above- 
desrribod  granted  church  lot  within  10  feet 
of  said  church  lot."  Held,  that  said  cove- 
nant created  a  perpetual  easement  in  said 
10-foot  strip  of  ground  in  favor  of  the 
church  lot,  for  the  purpose  of  light  and  air. 
For  other   cases,  see  Easements,  II.   a,  in 

Dig,  1-52  A .  S. 

Same  —  cliauge  of  use  —  effect. 

2.  That  said  easement  passed  by  a  con- 
veyance of  the  church  lot,  and  was  not  ex- 
tinguished by  the  conversion  of  the  church 
building  into  a  business  house. 

For  other  cases,  see  Easements,  IV.  in  Dig 
1-52  X.  S. 

Injunction    —    interference    with    ease- 
ment. 

3.  That  BO  long  as  the  easement  is  useful 
to  the  dominant  estate,  the  owner  thereof 
may  enjoin  its  infringement  as  a  private 
nuisance. 

For  other  cases,  see  Injunrtiofi,  I.  e,  in  Dig. 
1-52  X.  H. 

(Poffenbarger,  P.,  and  Miller,  J.,  dissent.) 

(January  21,  1013.) 

Headnotes  by  Williams,  J. 


Note.  — For  change  in  character  or  use 
of    dominant    tenement    as    afFecting    ease- 
ment,   see    annotation   following   this   case, 
post,  628. 
L.1?.A.1917A. 


APPEAL  by  defendant  from  a  decree  of 
the  Circuit  Ck>urt  for  Marion  County 
enjoining  him  from  erecting  a  building  on 
his  lot  within  10  feet  of  the  line  of  plain- 
tiff's lot.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  S.  Haymond  and  A. 
F.  Peddicord,  for  appellant: 

The  easement  or  right  wan  only  tempo- 
rary, and  ceased  and  became  extinguished 
when  tlie  said  church  lot  and  church  house 
thereon  ceased  to  be  used  for  church  and 
religious  purposes. 

Uahn  V.  Baker  Lodge,  21  Or.  30,  13 
L.R.A.  158,  28  Am.  St.  Rep.  723,  27  Pae. 
166;  Washb.  Easements,  589,  590,  654,  637. 
There  is  no  express  grant  in  the  deed  or 
in  the  covenant  qf  any  right  or  easement 
in  said  10  feet  for  light,  air,  or  anything 
else. 

Powell  V.  Simii,  5  W.  Va,  1,  13  Am.  Rep. 
629:  Cunningham  v.  Dorsey,  3  W.  Va.  293: 
Standiford  v.  Goudy,  6  VV.  Va.  364, 

Kquity  will  not  enforce  covenants  re- 
stricting use  of  real  estate,  if,  since  tho 
conveyance  was  made,  the  general  condi- 
tions and  surroundings  of  the  property  have 
been  so  changed  otherwise  than  by  the  act 
of  the  covenantor,  as  to  render  the  enforce- 
ment of  the  covenant  inequitable  and  bur- 
densome to  him,  and  defeat  the  purpose  of 
the  restriction. 

Robinson  v.  Edgell,  57  VV.  Va.  157,  4Ji 
S.  E.  1027 ;  Brewster,  Conveyancing,  §§  226, 
220;  Jackson  v.  Stevenson,  156  Mass.  406. 
32  Am,  St.  Rep.  476,  31  N.  E.  691;  Amer 
man  v.  Deane,  132  N.  Y.  355,  28  Am.  »St. 
Rep.  476,  30  X.  E.  741;  Tardy  v.  Creasy. 
81  Va.  553,  59  Am.  Rep.  676;  1  Story.  Eq. 
Jiir.  10th  ed.  §  750;  Willard  v.  Tavloe,  8 
Wall.  557,  10  L.  e<l.  ,501;  Davis  v.  Hone, 
2  Sch.  &  Lef.  350,  9  Revised  Rep,  89:  Daily 
V.  De  Crespigny,  L.  R.  4  Q,  B.  180,  ;)S  L. 
J.  Q.  B.  X.  S.  98,  19  L.  T.  X.  S.  681,  17 
Week.  Rep.  494,  15  Eng.  Rul.  (as.  7'.^9: 
Clarke  v.  Rochester,  L.  k  N.  F.  R.  Co.  18 
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B»rb.  350;  Columbia  College  v.  Thmclter,  87 
N.  Y.  311,  41  Am.  Rep.  367;  Peters  v.  Dela- 
plaine,  49  N.  Y.  362;  Margraf  v.  Muir,  57 
N.  Y.  155;  Mathews  v.  Terwilliger,  3  Barb. 
51;  Radcliffe  v.  Warrington,  12  Ves.  Jr. 
331,  33  Eng.  Reprint,  125. 

Messrs.  Sliownlter  A  Frame  for  appel- 
lee. 

Williams,  J.,  delivered  tbe  opinion  of 
the  court: 

The  circuit  court  of  Marion  county  per- 
petually enjoined  defendant  from  erecting  a 
building  on  his  lot  within  10  feet  of  the 
line  of  plaintiflT's  lot,  holding  that  plaintiff 
had  an  easement  upon  said  strip  of  ground ; 
and  defendant  has  appealed. 

In  the  year  1857,  James  Burns,  being  the 
owner  of  a  lot  of  ground  in  the  town  of 
Fairmont,  conveyed  to  certain  named  trus* 
tees  of  the  Methodist  Episcopal  Church 
40x70  feet  of  it,  fronting  on  Adams  street, 
and  covenanted  with  said  trustees,  **and 
their  successors  in  ofllce,  that  no  building 
shall  be  erected  on  any  part  of  the  land 
surrounding  the  above-described  granted 
church  lot,  within  10  feet  of  said  church 
lot."  By  proper  proceedings  had  in  court, 
a  decree  was  made  authorizing  said  trustees 
to  sell  and  convey  the  church  lot  and  build- 
ing; and,  pursuant  thereto,  they  sold  and 
conveyed  it  to  plaintiff  by  deed  dated  Feb- 
ruary 10,  1911.  Tlicy  also  expressly  con- 
veyed "all  such  rights,  franchises,  or  ease- 
ments vested  in  said  first  parties  (the 
grantors)  in  and  to  that  certain  space  of 
10  feet  situate  immediately  adjacent  to  the 
said  church  lot."  A  few  months  after  he 
bad  granted  the  church  lot.  Burns  granted 
to  the  "Fairmont  Male  and  Female  Semi- 
nary," a  corporation,  the  adjacent  lot,  and 
excepted  from  the  latter  deed  "that  part 
of  said  lot,  and  the  privileges  thereto  an- 
nexed, which  the  said  James  Burns  and 
wife  have  this  day  conveyed  to  the  trnstees 
of  the  Methodist  Episcopal  Church  of  the 
United  States  of  America."  Bv  a  number 
of  mesne  conveyances,  that  lot  has  passed 
to  the  defendant:  the  immediate  deed  to 
him  being  made  in  1895. 

Did  the  covenant  by  Burns  with  the  trus- 
tees of  the  church  create  an  easement  in 
the  10-foot  strip  of  land  adjacent  to  the 
church  lot,  which  became  appurtenant  to 
it?  In  other  words,  was  the  covenant  real, 
or  only  in  gross?  Defendant's  counsel  con- 
tend timt  it  is  personal  with  the  trustees 
and  their  successors  in  office,  and  is  limited 
in  duration  to  such  time  only  as  the  lot  is 
uaed  for  church  purposes.  But  there  is  no 
siich  limitation  in  the  language  of  the  cove- 
nant, nor  are  there  any  wai*ds  in  any  other 
part  of  the  deed  indicating  a  purpose  to  so 
limit  it;  and  the  well-cstabUshed  rule  is 
L.R.A.1917A. 


that,  if  the  covenant  benefits  the  land  to 
which  it  relates  and  enhances  its  value,  the 
easement  created  by  it  becomes  appurtenant 
to  the  land,  and  passes  with  it.  Lydick  v. 
Baltimore  k  O.  R.  Co.  17  W.  Va.  427; 
Washb.  Real  Prop.  §  1205. 

If  the  language  of  a  covenant  is  unam* 
biguous,  and  its  meaning  is  not  restricted 
by  any  other  terms  or  provisions  in  the 
deed,  its  character — i.  e.,  whether  real  and 
running  with  the  land,  or  only  in  gross — 
is  to  be  determined  from  the  language  of 
the  covenant  alone.  It  is  only  when  the 
intention  is  doubtful  that  the  courts  can 
resort  to  technical  rules  of  construction  to 
ascertain  it.  Killiuu  v.  Harshaw,  29  N.  C. 
(7  Ired.  L.)  407.  'ITie  w^ords  of  tbe  cove- 
nant are  the  primary  source  from  which 
the  intention  must  be  gathered.  8  Am.  & 
Eng.  Enc.  Laiy,  2d  ed.  86.  There  is  nothing 
in  the  language  of  Bums's  deed  to  the 
trustees  of  the  church  which,  in  the  slight- 
est degree,  indicates  a  purpose  to  limit  the 
duration  of  the  easement.  The  covenant 
was  intended  to  give  light  and  air,  not  only 
to  the  church  building  then  on  the  lot,  but 
also  to  any  other  building,  needing  light 
and  air,  that  might  be  erected  in  its  place. 
Phoenix  Ins.  Co.  v.  Continental  Ins.  Co.  87 
N.  Y.  400.  It  created  an  easement  in  10 
feet  of  .the  adjoining  lot  for  the  benefit  of 
the  church  lot.  It  is  an  inc(Hrporea1  here- 
ditament, appurtenant  to  the  church  lot, 
and  passed  by  the  deed  of  the  trustees  to 
plaintiff.  But,  to  make  assurance  doubly 
sure,  plaintiiT  had  an  express  assignment 
of  the  easement  inserted  in  the  deed.  Not- 
withstanding it  is  entitled  to  little,  if  any, 
weight  in  determining  the  legal  quest!  mi 
involved,  yet  it  is  proper  to  mention  tlio 
fact,  as  showing  want  of  equity  in  defend- 
ant's contention,  and  that  is,  that  in  every 
one  of  the  numerous  deeds'forming  defend- 
ant's chain  of  title,  from  Burns  down  to 
himself,  and  there  were  eight  or  ten  of 
them,  it  is  expressly  stated  that  "no  build- 
ing shall  be  erected  on  any  part  of  said  land 
hereViy  conveyed  within  10  feet  of  the  lot 
of  the  Methodist  Episcopal  Church,  without 
the  consent  of  the  legally  constituted  au- 
thorities of  the  said  church."  7'he  last 
clause  of  this  restriction  does  not  signify 
any  purpose  to  make  the  covenant  a  per- 
sonal one,  because  an  owner  of  the  dominant 
estate  may  at  any  time  release  any  right 
appurtenant  thereto. 

Presumably  defendant  paid  no  more  for 
his  lot  than  it  was  worth,  subject  to  the 
easement.  He  can  therefore  claim  no  equi- 
ties in  aid  of  the  legal  right.  The  open 
space  was  evidently  intended  to  furnish 
light  and  air,  as  no  other  use,  apparently, 
could  be  made  of  the  strip  of  ground  by 
the  owner  of  the  dominant  estate.     Light: 
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and  air  are  as  essential  to  the  enjoyment 
of  a  dwelling  or  business  houae  as  they  are 
for  the  use  of  a  church  building,  and  per- 
liapH  more  so^  for  tlie  reason  that  cliurch 
buildings  are  usually  occupied  for  a  short 
time  only,  and  between  long  intervals,  while 
a  dwelling  house  is  occupied  continuously, 
and  a  business  house  during  the  business 
hours  of  every  work  day- 
Plaintiff  alleges  that  he  is  converting  the 
church  building  into  a  business  house,  and 
"that  he  desires  to  preserve  the  windows  in 
said  building,  in  the  present  location,  and 
to  preserve  all  his  present  rights  as  to  light 
and  air/'  This  averment,  which  is  admitted 
in  defendant's  answer,  shows  clearly  that 
the  space  for  light  and  air  is  beneficial  to 
plaintiff's  lot.  If  it  mppeared  that  the  open 
space  was  no  longer  useful  to  the  dominant 
lot,  or  that  the  owner  of  it  had  abandoned 
his  right  to  the  easement,  as,  for  instance, 
by  erecting  a  building  without  any  openings 
in  the  wall  toward  the  open  space,  equity 
would,  no  doubt,  refuse  to  enforce  the  cove- 
nant. But  the  very  reverse  of  an  intention 
to  abandon  is  here  shown;  and  it  appears 
that  the  easement  is  still  beneficial  to  the 
lot,  notwithstanding  the  change  of  its  use. 
There  is  no  doubt  of  plaintiffs  right  to 
compel  defendant  to  obey  the  covenant. 
j  A  similar  case  to  this  is  Salisbury  v.  An- 
drews, 128  Mass.  330.  There  two  tenants 
in  common  of  a  large  lot  laid  it  out  into 
building  lots,  witli  an  open  court  between 
them:  later,  in  deed  of  release  and  partition 
between  them,  it  was  agreed  that  the  court 
should  always  be  left  open  for  a  passage- 
»vay,  or  court,  for  the  common  use  and  bene- 
fit of  the  lots.  Many  years  thereafter,  a 
subsequent  owner  of  some  of  the  lots  com- 
menced to  build  a  bridge,  or  passageway, 
across  the  court,  about  17  feet  above  the 
ground,  connecting  two  of  the  buildings. 
The  owners  of  the  other  lots,  fronting  on 
the  court,  brought  a  suit  to  enjoin  him  from 
erecting  the  bridge,  and  prayed  for  the  re- 
moval of  so  much  of  it  as  had  already  been 
built.  The  defendant  answered  and  denied 
that  plaintiffs  had  any  right  to  the  court, 
except  the  right  of  way  over  it,  and  denied 
that  this  right  of  way  was  or  would  be 
obstructed  by  the  bridge.  But  the  court 
held  that  the  easement  was  intended  as 
well  for  light  and  air  for  the  benefit  of 
each  and  all  of  the  lots  as  for  right  of  way, 
although  the  former  purpose  was  not  ex- 
pressly named.  It  also  held  that  such  right 
was  an  appurtenance  which  passed  with  the 
respective  lots,  and  that  the  erection  of  the 
bridge  was  an  infringement  of  such  right, 
and  constituted  a  private  nuisance,  giving 
plaintiffs  the  right  to  have  it  abated. 
»  Phoenix  Ins.  Co.  v.  Continental  Ins.  Co. 
i.upra,  is  another  case  in  point  supporting 
the  view  which  we  have  herein  expressed. 
L.R.A.1917A. 


There  one  How  land  was  the  common  source 
of  title.  He  conveyed  a  lot  adjoining  one 
retained  by  himself,  on  which  had  been 
erected  a  building.  His  grantee  covenanted 
not  to  erect  any  building  on  a  strip  uf 
ground,  8x35  feet,  adjoining  the  line  of  the 
lot  retauiod  by  grantor,  and  also  agreed 
that,  if  he  should  violate  the  covenant,  he 
would  pay  the  grantor,  his  heirs,  executors, 
and  assigus,  the  sum  of  $1,500  as  liquidated 
damages.  By  successive  conveyances,  titles 
to  the  two  lots  passed,  respectively,  to  the 
parties  litigant;  and  the  question  presented 
in  the  case  was  whether  the  owner  of  the 
servient  lot  had  the  right  to  discharge  the 
covenant  by  paying  the  $l,oOO.  The  court 
held  that  the  option  to  discharge  ,the  cove- 
nant belonged  only  to  the  owner  of  the 
dominant  estate,  and  that  he,  not  agreeing 
to  accept  it  and  release  the  easement,  had 
a  right  to  enforce  the  coveiiant. against  the 
owner  of  the  servient  lot.  In  its  opinion, 
at  page  407  of  87  X.  V.,  the  court  says: 
"But  passing  from  the  consideration  of  the 
language  of  the  covenant  alone,  and  con- 
struing it,  in  connection  with  the  circum- 
stances, the  conclusion  is,  we  think,  irre- 
sistible that  the  prime  motive  of  the  cove- 
nant was  to  secure  the  space  in  question, 
in  perpetuity,  as  an  open  area,  for  supply- 
ing light  and  air  to  Montague  Hall  (then 
standing  on  the  unconveyed  land  of  the 
grantor),  or  to  any  subsequent  buUdiiig 
which  might  be  erected  in  its  place.  The 
building  known  as  Montague  Hall  wa«  lour 
stories  high  on  Court  street,  and  three 
stories  high  in  rear.  Tlie  northerly  wall 
abutted  on  the  strip  of  land  in  question, 
and  in  the  part  of  the  wall  adjacent  to  the 
strip  w^ere  windows  which  supplied  Ii^iit 
and  air  to  the  three  rear  stories  of  tlie 
building,  and  for  which  there  was  no  other 
provision.  The  premises  were  valuable,  and 
likely  to  become  more  so.  The  court  wan 
clearly  justified  in  finding  that  it  was  the 
intention  of  the  parties,  by  the  covenant  in 
question,  to  secure  in  permanence  the  very 
condition  of  things  covenanted  for;  viz^  an 
open  space  adjoining,  and  for  the  benefit 
of,  the  unconveyed  premiaes  of  the  grantor. 
It  is  not  reasonable  to  suppose  that  it  was 
intended  that  the  covenantor  might  at  his 
election  break  the  covenant  on  payment  of 
the  stipulated  damages." 

Brew  V.  Van  Deman,  6  Heisk.  433,  is  also 
a  case  very  similar  to  the  one  in  hand.  In 
that  case  it  appears  that  one  Kay  lor  had 
conveyed  to  plaintiff  a  lot  on  Market  street 
in  Chattanooga,  one  line  of  which  lot  ran 
from  Market  street  80  feet  to  the  postofiiee 
building,  and  paralleled  the  line  of  grantor's 
lot,  leaving  a  strip  of  10  feet  between  them. 
The  grantor  covenanted  "to  leave  open  for- 
ever, for  the  public  convenience  and  the  ust' 
of  the  lot  therein  conveyed,  it  being  one  of 
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the  adjoining  lots,  the  walk,  10  feet  in 
width,  leading  from  .  .  .  [said]  street 
to  the  entrance  of  the  postoffice  building." 
Plaintiff  liad  erected  a  large,  briek  building 
upon  his  lot,  having  doors  and  windows 
opening  upon  this  walk  or  passageway  to 
the  postoffice  building.  Van  Denian  and 
Dowling  purchased  of  Kay  lor  the  other  lot, 
erected  a  building  along  the  line  of  it,  bor- 
dering on  said  passageway,  and  were  about 
to  erect  a  balcony  iu  front  of  their  building, 
overhanging  the  passageway,  and  were  also 
about  to  erect  a  stairway  on  the  outside 
of  their  building,  leading  to  the  balcony. 
The  court  held  that  plaintiff  and  the  public 
had  a  right  to  the  unobstructed  use  of  said 
passageway,  for  its  entire  width,,  length, 
and  height,  and  enjoined  defendant  from 
erecting  the  balcony  and  stairway. 

In  llerrick  v.  Marshall,  66  Me.  435,  the 
same  question  was  decided.  Tliere,  it  ap- 
pears, one  Murray  owned  two  lots.  He  had 
built  a  house  and  lived  in  one  of  them; 
and  in  March,  1873,  he  conveyed  it  to  the 
plaintiff.  In  1S64  he  had  conveyed  to  one 
Smith  the  adjoining  lot,  and  put  in  the 
deed  to  Smith  the  restriction:  "That  no 
building  hereafter  erected  on  the  above  lot 
shall  be  erected  within  10  feet  of  the  east- 
erly line  of  the  said  Murray's  house  lot." 
The  Smith  lot  came  to  be  the  property  of 
defendant.  It  also  appears  that  neither  the 
plaintiff  nor  the  defendant  had  any  actual 
knowledge  of  the  restriction  put  upon  the 
use  of  the  Smith  lot,  until  after  defendant 
had  partly  completed  a  building  upon  his 
lot,  which  came  within  2  feet  of  plaintiff's 
line,  notwithstanding  the  restriction  was 
noted  in  the  various  deeds  by  which  they 
had  acquired  title.  That  was  an  action  on 
the  case  to  recover  damages  for  the  in- 
fringement of  an  easement,  and  the  court 
held  that  he  was  entitled  to  recover.  The 
agreement  was  held  to  create  an  easement 
on  the  lot,  which  Murray  first  granted,  in 
favor  of  the  lot  which  he  retained,  and  the 
benefit  to  the  one,  as  well  as  the  burden  to 
the  other,  passed  with  the  respective  lots. 

We  find  no  error  in  the  decree  appealed 
from,  and  it  will  be  affirmed. 

MilJer,  J.,  dissenting. 

Poffenbarger,  P.,  dissenting: 

I  am  mi  able  to  concur  in  the  opinion  of 
a  majority  of  the  court  or  the  resultant 
decision,  and  would  reverse  the  decree,  dis- 
solve the  injunction,  and  dismiss  the  bill. 

In  the  situation  of  the  parties,  the  sur- 
rounding circumstances,  as  disclosed  by  the 
deeds  and  extrinsic  evidence,  there  is  a 
strong  indication  of  the  purpose  of  these 
restrictive  covenants.  A  new  church  had 
already  been  erected  on  the  lot  conveyed  to 
the  trustees;  and  there  are  peculiar  snd 
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special  reasons  for  vacant  space  around  a 
church  or  place  qf  worship  not  applicable 
to  business  or  residential  property.  Public 
and  quasi  public  buildings,  other  than  hos- 
telries,  are  rarely  connected  with  other 
buildings;  but  business  houses  are  nearly 
always  so  connected,  and  residences  often 
immediately  adjoin  others,  as  well  as  busi- 
ness structures.  Hence  there  was  a  special 
reason  or  purpose,  almost  universally  recog- 
nized in  like  or  similar  situations,  for  the 
Insertion  of  these  covenants;  and  their  in- 
sertion, for  the  accomplishment  of  that  pur- 
pose, impliedly  negatives  intent  thereby  to 
subserve  or  accomplish  others.  Separation 
from  the  noises  and  other  incidents  of  occu- 
pations for  residential  and  business  pur- 
poses, and  unusual  amounts  of  light  and 
air,  are  essential  to  congregations  assembled 
for  worship,  schools,  courts,  and  similar 
bodies.  The  property  benefited  by  the  re- 
strictive covenant  was,  at  the  time  of  the 
conveyance,  dedicated  to  church  purposes. 
No  doubt  there  were  several  windows  in  the 
side  of  the  building  next  to  the  residue  of 
the  lot,  and  possibly  in  the  rear.  In  width, 
the  church  was  coextensive  with  the  lot  on 
which  it  stood,  leaving  no  room  for  light 
in  ease  of  the  erection  of  a  structure  on  the 
adjacent  lot  covering  it  to  the  division  line. 
The  lot  was  conveyed  to  the  trustees  and 
"their  successors  in  office  forever  in  trust 
for  a  house  or  place  of  worship."  Presump- 
tively both  grantor  and  grantees  contem- 
plated permanent  or  long-continued  occupa- 
tion for  such  purposes.  The  covenant  Is 
not  expressly  made  in  favor  of  assignees  of 
the  grantees.  Though  this  omission  was  not 
essential  to  pass  title  to  them,  it  Is  a  cir- 
cumstance bearing  on  the  question  of  intent. 
The  circumstances,  all  considered,  indicate 
purpose  and  intent  to  prevent  the  erection 
of  any  buildings  on  the  10-foot  strip  adja- 
cent to  the  church  lot,  as  a  means  of  secur- 
ing to  the  congregation,  using  the  property 
for  church  purpose,  privacy  and  freedom 
from  molestation  or  interruption,  and  suffi- 
cient light  and  air.  The  assumption  of  the 
deed,  by  its  terms  of  permanency  In  the  use 
of  the  property  for  worship,  implies  intent 
to  protect  it  in  the  manner  provided  by 
the  covenants  while  used  for  that  particular 
purpose,  and  impliedly  negatives  intent  to 
give  such  protection  in  the  event  of  an  al- 
teration or  diversion  of  the  property  to 
purely  private  purposes.  As  that  use  has 
ceased,  the  covenant  has,  according  to  the 
true  intent  and  purpose  of  the  parties, 
ceased  also.  The  reason  for  its  insertion 
in  the  deed  no  longer  exists. 

The  interpretation  of  covenants  such  an 
this  falls  under  the  general  rules  applica- 
ble to  contracts,  the  object  of  which  is  as- 
certainment of  the  true  intent  and  meaning 
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of  the  parties.  It  waB  optional  with  the 
parties  to  this  covenant  *to  annex  it  gener- 
ally to  the  church  lot  for  all  of  its  pur- 
poses, and  thus  make  it  a  covenant  running 
with  the  land  into  the  hands  of  subsequent 
purchasers,  or  make  it  special,  for  the  bet- 
ter effectuation  of  a  certain  purpose.  In 
the  one  case,  the  appellee  would  have  the 
benefit  of  it;  and,  in  the  other,  it  would 
be  a  covenant  operative  only  in  favor  of 
persons  holding  the  church  lot  and  using 
it  for  religious  worship.  Nothing  in  the 
deed  says  the  covenant  shall  operate  after 
the  cessation  of  the  use  of  the  church  as  a 
place  of  worship.  As  to  whether  it  shall 
or  shall  not,  the  covenant  is  silent,  except 
by  way  of  implication  arising  from  its  gen- 
eral terms.  This  implication,  however,  is 
met  and  opposed  by  another  arising  from 
the  failure  to  secure  the  benefit  of  the  cove- 
nant to  the  assigns  of  the  grantees.  In 
view  of  this,  the  general  situation  and  pur- 
pose, indicating  intent  to  give  the  covenant 
a  limited  operation,  must  control. 

In  my  opinion,  the  plaintiff's  case  fails 
for  another  reason.  The  altered  condition 
of  the  property  renders  it  impossible  any 
longer  to  make  this  covenant  accomplish 
the  purpose  for  which  it  was  intended.  Ob- 
viously, it  was  put  in  for  the  protection  and 
promotion  of  religious  worship.  Its  pres- 
ence there  for  that  purpose  argues  that  it 
would  not  have  been  put  in  the  deed  had 
the  property  been  sold  for  other  purposes. 
That  use  having  ceased,  the  covenant  would 
no  longer  operate  according  to  its  intent 
and  spirit.  The  enforcement  thereof  would 
impose  upon  the  defendant  a  burden  wholly 
disproportionate  to  the  benefit  resulting  to 
the  plaintiff.  Under  such  circumstances, 
cooirts  of  equity,  in  the  exercise  of  their 
discretion,  refuse  to  enforce  covenants  re- 
stricting the  use  of  property,  and  leave  it 
to  the  courts  of  law  to  give  redress  for  the 
breach,  if  any,  in  the  form  of  damages. 
Robinson  v.  Edgell,  57  W.  Va.  167,  49  S.  E. 
1027;  Columbia  College  v.  Thacher,  87  N. 
Y.  311,  41  Am.  Rep.  365;  Page  v.  Murray, 
40  X.  J.  Eq.  331,  19  Atl.  11;  Amerman  v. 
Deane,  132  N.  Y.  355,  28  Am.  St.  Rep.  584, 

30  N.  E.  741;  Robertson  v.  Old  Colony  R. 
Co.   156  Mass.   525,  32   Am.   St.   Rep.   482, 

31  N.  E.  650.     Both  the  interpretation  of 


I  the  covenant,  limiting  its  benefit  to  the  use 
of  the  property  for  church  purposes,  and 
my  opinion  that  a  court  of  equity  will  not 
enforce  it  under  the  circumstances,  even 
though  it  run  with  the  land,  are  sustained 
by  the  application  of  the  rule  of  strict  con- 
struction in  the  interpretation  of  such  cove- 
nants, because  restriction  of  the  use  of  pri- 
vate property  is  opposed  to  general  public 
policy.     11  C^c.  1077. 

The  authorities  cited  in  the  majority 
opinion  do  not  seem  to  be  applicable.  In 
Phcenix  Ins.  Co.  v.  Continental  Ins.  Co.  87 
N.  Y.  400,  the  building  on  the  part  of  the 
property  made  the  dominant  estate  by  the 
covenant  was  a  private  building,  likely  used 
for  ordinary  business  purposes,  though  the 
opinion  fails  to  indicate  its  use  or  character 
at  the  date  of  the  conveyance.  Had  the 
circumstances  indicated  a  special  purpose, 
as  they  do  here,  they  would  probably  have 
been  mentioned  in  the  opinion.  In  Salis- 
bury V.  Andrews,  128  Mass.  336,  the  cove- 
nant provided  a  court  and  driveway  for 
adjacent  property,  without  reference  to  its 
use,  though  it  seems  to  have  been  residence 
property  at  the  time,  and  to  have  remained 
such.  Brew  v.  Van  Deman,  6  Heisk.  433, 
involved  a  covenant  to  keep  a  strip  of  land 
"open  forever  for  the  public  convenience 
and  the  use  of  the  adjoining  lots."  Herrick 
V.  Marshall,  66  Me.  435,  involved  an  ease- 
ment for  the  benefit  of  a  residence,  and  the 
character  of  the  property  remained  un- 
changed. Thus  the  mere  statement  of  the 
facts  in  these  cases  shows  their  inapplica- 
bility here  as  precedents. 

The  Massachusetts  ease  relied  upon  states 
the  rule  of  interpretation  of  such  covenants, 
as  I  understand  and  apply  it.  The  court 
said:  *'Where  the  language  used  is  of 
doubtful  import,  and  where  the  precise  pur- 
pose and  intent  of  the  parties  is  not  ex- 
pressly defined  in  words,  the  facts  and  cir- 
cumstances surrounding  the  transaction, 
'such  as  the  actual  condition  and  situation 
of  the  land,  buildings,  passages,  water- 
courses, and  other  local  objects,  in  order  to 
give  a  definite  meaning  to  language  used 
in  the  deed,  and  to  show  the  sense  in  which 
particular  words  were  probably  used  by  the 
parties,  especially  in  matters  of  description,' 
are  always  proper  to  be  considered." 
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I.  Easements  created  hy  grant,  reser^ 
vatioUf  or  covenant: 
a.  General  grant,  reservation,  or 

covenant,  529. 
h.  €h*ant,  reservation,  or  covenant 
for  specific  purpose,  531, 
II,  Easements  created  "by  will,  531* 
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///.  Easements  created  hy  prescription, 

532. 
IV,  Easements    created    hy    necessity, 

534:, 

V,  Easeme7ttH  created  hy  statute,  5S5, 
VI,  Easements  created  hy  aximrd  under 
inclosure   acts,    S39, 
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The  question — ^whieh  at  some  points 
approaches  closely  that  now  under  con- 
sideration— ^whether  the  rights  conferred 
by  grant  of  an  unrestricted  easement 
are  limited  to  a  reasonable  use  is  con- 
sidered in  the  note  to  Chapman  v.  New- 
market Mfg.  Co.  15  L.R.A.(N.S.)  292. 

Other  questions,  more  or  less  analo- 
gous, are  cited  in  the  Index  to  L.B.A. 
Notes,  under  the  title,  '^Easements.'' 

I,  Easements  created  hy  grant,   reser^ 
vation,   or  covenant. 

a,  Oeneral  grant,  reservation,  or  eove- 

flAYlf. 

It  is  practically  the  universal  rule 
that  where  an  easement  is  created  by  a 
general  grant,  reservation,  or  covenant, 
not  containing  language  limiting  it  to 
any  particular  use  of  the  land  to  which 
it  is  made  appurtenant,  it  is  not  affected 
by  any  reasonable  change  in  the  uses  to 
which  such  land  is  put.  This  is  on  the 
theory  that,  the  parties  having  had  op- 
portunity to  limit  the  uses  for  which  the 
easement  was  created,  and  having  failed 
to  do  so,  it  must  be  presumed  that  they 
intended  to  make  no  such  limitation. 

Biglits  of  way. 

Where  the  language  used  in  reserving 
a  right  of  way  is  of  general  character, 
without  limitation  or  restriction,  it  is 
broad  enough  to  include  ^'any  reasonable 
use  to  which  the  dominant  estate  may 
be  devoted,  due  consideration  being 
given  to  the  obvious  purposes  which  the 
parties  had  in  view  in  establishing  the 
wav."  RandaU  v.  Grant  (1911)  210 
Mass.  302,  96  N.  E.  672.  In  this  case 
the  change  in  the  use  of  the  dominant 
tenement  from  garden  and  grass  land  to 
a  sand  pit  was  held  not  to  deprive  it  of 
the  right  of  the  use  of  the  way,  the 
court  adding  that  the  use  of  the  way  for 
hauling  sand  for  six  years  prior  to 
bringing  the  action,  without  objection 
i'rom  the  owner  of  the  servient  tene- 
ment, "would  further  indicate  that  the 
use  now  complained  of  was  intended  by 
the  grant," 

So,  where  an  unlimited  right  of  way 
is  reserved  in  a  deed  appurtenant  to 
land  used  for  agricultural  purposes 
only,  but  having  upon  it  a  ledge  of  rock 
available  for  quarrying,  the  use  of  the 
way  for  the  hauling  of  such  rock  is  not 
improper.  "The  resen^ation  of  the  way 
contained  no  expression  limiting  the  use 
to  carrying  the  annual  crops  from  the 
land,  or  to  agricultural  purposes  merely. 
It  was  a  reservation  of  a  right  of  way 
in  general  terms,  and  the  construction 
L.R.A.1917A.  34 


of  the  grant  must  be  broad  enough  to 
include  any  reasonable  use  to  which  the 
land  might  be  devoted.  The  defendant 
might  carry  from  the  land  over  the 
granted  way  not  only  the  products  of 
the  soil,  but  wood  and  stones,  and  what- 
ever was  naturally  upon  if  Abbott  v. 
Butler  (1879)  59  N.  H.  317. 

And  where  a  general  right  of  way 
across  the  tracks  of  a  railroad  is  created 
by  grant,  the  fact  that  the  land  ceases 
to  be  used  as  farming  land  and  becomes 
a  part  of  a  trotting  park  in  no  way  af- 
fects the  use  by  the  dominant  tenement 
of  the  right  of  way.  Parsons  v.  New 
York,  N.  H.  &  H.  R.  Co.  (1913)  216 
Mms.  269,  103  N.  E.  693.  The  court 
says:  "The  contention  of  the  defendant 
that  the  way  was  confined  to  farming 
uses,  and  was  limited  to  the  purposes 
for  which  originally  it  was  designed,  is 
unsound.  The  grant  was  of  a  general 
right  of  way.  It  is  only  where  a  right 
of  way  is  acquired  by  prescription,  or  is 
narrowed  by  the  terms  of  the  g^ant  to 
definite  purposes,  that  the  extent  of  the 
easement  is  restricted.  Where  the  ease- 
ment arises  by  grant,  and  not  by  pre- 
scription, and  is  not  limited  in  its  scope 
by  the  terms  of  the  grant,  it  is  avail- 
able for  the  reasonable  uses  to  which  the 
dominant  estate  may  be  devoted." 

In  1>-  M.  (roodwille  Ck>.  v.  Common- 
wealth Electric  Co.  (190^)  241  HL  42, 
89  N.  E.  272,  an  action  involving  the  use 
of  a  switch  track  by  the  owners  of  prop- 
erty to  which  the  use  of  such  track  had 
been  made  appurtenant  by  unrestricted 
covenant,  it  is  held,  obiter^  that  the 
change  in  the  use  of  the  property  from 
a  lumberyard  to  a  power  plant  for  the 
generation  of  electricity  was  reasonable, 
and  imposed  no  greater  burden  than  was 
intended  when  the  agreement  was  en- 
tered into.  However,  in  this  case  a 
portion  of  the  power  plant  was  built  on 
nondominant  land,  and  for  that  reason 
the  use  of  the  switch  was  held  excessive. 

And  it  is  held  in  White  v.  Grand 
Hotel  [1913]  1  Ch.  (Eng.)  113,  82  L.  J. 
Ch.  N.  S.  57,  107  L.  T.  N.  S.  695,  57 
Sol.  Jo.  58,  Ann.  Cas.  1914C,  472,  that  a 
right  of  way  to  a  dwelling  house,  grant- 
ed for  general  purposes,,  is  not  affected 
by  the  dwelling  being  turned  into  an 
hotel.  In  this  ease  there  was  no  docu- 
mentary evidence  of  the  terms  of  the 
grant,  and  the  question  whether  there 
was  any  express  restriction  or  limita- 
tion was  in  dispute.  It  seems  that  no 
such  limitation  was  proved. 

A  grant,  in  connection  with  a  grant 
of  land,  of  "the  free  use  and  privilege 
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of  a  road  .  .  .  the  same  to  remain 
an  open  road  forever,"  does*  not  limit 
the  use  of  such  road  to  the  farming  pur- 
poses to  which  the  dominant  tenement  is 
at  the  time  being  put,  but  creates  a 
right  of  way  on  behalf  of  the  dominant 
tenement  available  **for  any  purpose  to 
which  it  may  from  time  to  time  be  legit- 
imately applied."  Gunson  v.  Healy 
(1882)  100  Pa.  42.  In  this  case  the 
owner  of  the  dominant  tenement  had 
erected  wharves  on  the  canal  frontage 
of  his  land,  and  was  using  his  land  and 
the  right  of  way  for  the  landing  and 
hauling  of  coal,  lime,  etc. 

Where  a  right  to  use  an  alley  is  grant- 
ed "as  an  easement  for  ingress  and 
egress  .  .  .  and  for  no  other  pur- 
|>ose,"  the  limitation  does  not  have  the 
effect  of  limiting  the  use  to  which  the 
dominant  tenement  may  be  put;  and  the 
conversion  of  the  dwelling  house  origi- 
nally upon  the  land  into  a  stable  for  the 
accommodation  of  farmers'  horses  is  a 
proper  use  of  the  alley.  Arnold  v.  Fee 
(1896)  148  N.  Y.  214,  42  N.  E.  588.  "In 
the  general  language  in  which  the  ease- 
ment was  granted,"  says  the  court,  "we 
find  no  limitation  upon  the  use  of  the 
way,  in  so  far  as  it  is  for  ingress  and 
egress.  The  easement  cannot  be  extin- 
guished by  changes  in  the  uses  and  oc- 
cupancy of  the  defendant's  property,  by 
reason  of  which  the  passageway  may  be 
more  frequently  used  by  foot  passen- 
gers, as  well  as  by  horses  and  vehicles." 

And,  on  the  authority  of  the  preced- 
ing case,  it  is  said,  in  Gillespie  v.  Wein- 
berg (1896)  148  N,  Y.  238,  42  N.  E.  676, 
a  case  involving  a  reservation  of  a  right 
to  use  an  alleyway  for  the  purpose  of 
passing  and  repassing:  "We  think  the 
alley  may  be  used  for  the  passage  of 
teams  and  vehicles  as  well  as  for  foot 
passengers,  so  far  as  is  necessary  to  rea- 
sonable and  proper  use  and  enjoyment 
of  the  defendants'  premises,  although 
their  uses  and  occupancy  may  have  been 
changed."  The  facts  given  do  not  make 
known  what  change  had  been  made  in 
the  use  of  the  premises. 

However,  it  is  held  in  Delahoussave 
V.  Landry  (1848)  3  La.  Ann.  549,  that 
where  an  act  of  sale  of  a  tract  of  un- 
cultivated land,  made  at  a  time  when  the 
cultivation  of  sugar  was  unknown  in 
that  part  of  the  state,  established  a  ser- 
vitude in  favor  of  the  purchaser  upon 
an  adjoining  tract  "to  take  wood  for  use 
in  his  habitation  on  the  land,"  the  pur- 
chaser will  not  be  permitted,  upon  con- 
verting the  land  into  a  sugar  plantation, 

to  take  wood  from  the  adjoining  tract 
L.R.A.1917A. 


for  the  purpose  of  making  his  sugar. 
This  was  on  the  ground  that  such  a 
use  of  the  dominant  tenement  was  not 
in  the  contemplation  of  the  parties  when 
the  deed  was  made. 

See  Wilson  v.  Ford  (1911)  148  App. 
Div.  307,  133  N.  Y.  Supp.  33,  infra, 
subd.  I.  b. 

Iiight,  air,  and  space. 

An  easement  created  by  a  covenant  by 
the  grantee  in  a  deed,  who  agrees  not  to 
build  upon  the  land  conveyed  so  as  to 
obstruct  the  light  and  air  coming  across 
it  to  the  windows  in  the  grantor's  resi- 
dence, is  held,  in  O'Conner  v.  Bauer 
(1908)  127  App.  Div.  854,  111  N.  Y. 
Supp  869,  affirmed  without  opinion  in 
(1910)  199  N.  Y.  583,  93  N.  E.  1126,  not 
to  be  destroyed  by  the  change  of  the 
properties  from  residential  to  business 
properties.  In  this  case  the  house  on 
the  dominant  tenement  still  remained, 
but  it  was  connected  with  a  new  build- 
ing erected  on  the  premises,  and  the 
whole  was  used  as  a  hotel.  The  court 
mentions  the  f:.ct,  but  does  not  put  par- 
ticular emphasis  upon  it,  that  the  own- 
ers of  the  premises  still  made  their  home 
in  the  hotel.  The  real  reason  for  the 
decision  seems  to  be  contained  in  the 
following  sentence  from  its  opinion: 
"There  is  nothing  in  the  covenant  itself 
which  expressly  limits  its  effect  to  a 
specific  use  to  which  the  building  is  to 
be  devoted,  and  I  think  no  such  limita- 
tion can  be  implied." 

And  see  Hknnen  v.  Devkny,  ante,  524, 
where  an  easement  for  light  and  air 
granted  the  trustees  of  a  church  at  the 
time  of  the  conveyance  to  them  of 
the  dominant  tenement  was  held,  on  the 
grounds  of  the  general  terms  in  which 
the  easement  was  granted,  not  to  be  af- 
fected by  the  conversion  of  the  church 
building  into  a  business  block. 

Drains. 

Where  the  owner  of  two  tracts  of 
land,  who  had  made  a  drain  from  the 
one  to  cattle  sheds  on  the  other,  for  the 
puq^ose  of  supplying  them  with  water, 
conveyed  the  second  tract,  together  with 
ail  "waters,  watercourses,  rights,  privi- 
leges, advantages,  and  appurtenances 
whatsoever,"  the  owner  of  such  tract 
was  held,  in  Watts  v.  Kelson  (1870)  40 
L.  J.  Ch.  N.  S.  (Eng.)  126,  L.  R.  6  Ch. 
166,  24  L.  T.  N.  S.  209,  19  Week.  Rep. 
338,  to  have  the  right  to  the  use  of  the 
water  even  though  the  cattle  sheds  were 
torn  down  and  cottages  erected  in  their 
places. 

So,  in  Flint  v.  Bacon  (1878)  13  Hun 
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(N.  Y.)  454,  an  action  inv<»lving  an  ease- 
ment in  a  drain,  created  by  a  general 
grant  of  appurtenanoea  in  a  deed  by  the 
owner  of  the  servient  tenement  to  the 
purchaser  of  the  dominant  tenement,  it 
is  held  that  the  right  to  the  enjoyment 
of  such  easement  is  not  affected  by 
changing  the  building  on  the  dominant 
tenement  from  a  warehouse  to  an  office 
building,  and  thus  increasing  the  num- 
ber of  water-closets  from  four  to  seven- 
teen. 

If.  Grant,  reservation,  or  covenant  for 
specific   purpose. 

Where  the  parties  to  an  instrument 
granting,  reser^'ing,  or  covenanting  for 
an  easement  specifically  state  the  uses 
or  purposes  for  which  it  is  created,  it 
is,  of  course,  limited  to  such  uses,  and 
cannot  be  enlarged  by  any  change  in 
the  use  or  character  of  the  dominant 
tenement. 

Thus  it  has  been  held  that  the  reser- 
vation in  a  deed  to  a  railroad  for  a 
pass  way  over  such  road  "for  farming 
purposes*'  creates  no  right  to  use  the 
pass  way  for  any  other  purpose;  and 
where  a  smelting  company  become.*^ 
lessee  of  the  dominant  tenement  and 
erects  buildings  thereon,  the  right  to  the 
pass  way  is  not  available  to  it  in  the 
changed  use  of  the  land.  Cornel  I- An- 
drews Smelting  Co.  v.  Boston  &  P.  R. 
Corp.  (1913)  215  Mass.  381,  102  N.  E. 
625. 

So,  where  the  grantor  of  land  reserves 
"a  right  of  way  and  passage  over  said 
close  ...  to  the  stable  and  loft  over 
the  same  and  the  space  opening  under 
the  said  loft  and  then  used  as  a  wood- 
house/'  it  is  held,  in  Allan  v.  Gomme, 
[1840]  11  Ad.  &  El.  759,  113  Eng.  Re- 
print,  602,  that  such  way  may  not  be 
used  for  passing  to  a  cottage  erected  on 
the  site  of  the  woodhouse.  "Suppose," 
says  the  court,  "that  this  piece  of 
ground,  instead  of  being  a  small  quan- 
tity, had  been  a  field  of  many  acres,  and 
that  Browne  [owner  of  dominamt  tene- 
ment] had  sold  off  the  part  above  men- 
tioned to  the  plaintiff,  reserving  to  him- 
self this  right  of  way  to  the  land,  call- 
ing it  a  field  then  in  pasture,  or  in  corn, 
and  had  subsequently  Ailed  the  land  with 
small  cottages,  or  had  built  a  factory, 
or  established  gas  works :  it  surely  never 
eould  be  contended  that  it  was  the  mean- 
ing of  either  of  the  parties  to  the  deed 
that  theve  should  be  a  rig^t  of  way  over 
the  yard  to  those  buildings.'^ 

Where    several    owners   of    adjoining 

lots,  who  have  entered  into  mutual  cove* 
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Hants  limiting  forever  the  use  of  such 
lots  to  residence  purposes,  agree  to  mak.« 
use  of  one  of  such  lots  which  they  own 
in  common  as  a  passageway  for  the  use 
of  all  the  lots,  it  is  held  in  Wilson  v. 
Ford  (1911)  148  App.  Div.  307,  133  N. 
Y.  Supp.  33,  that  the  use  of  the  alley  is 
intended  to  be  limited  as  a  way  to  pri^ 
vate  residences  and  stables,  and  cannot 
be  used  for  business  purposes  in  connect 
tion  with  one  of  the  lots  upon  which  a 
business  block  has  been  erected  after 
the  building  restrictions  have  been  re- 
moved. In  this  case  the  decision  is 
based  partly  upon  the  language  of  the 
contract,  which  provided  that  the  lot 
owners  should  use  it  as  a  passageway 
"for  themselves,  their  servants  or  other 
deputy,  either  on  foot  or  with  horses, 
carriages  or  otherwise  to  and  f^'om  their 
respective  lots,  aforesaid  and  to  and  from 
the  stables  built  and  to  be  built  for  pri- 
vate use  on  their  said  respective  lots.'* 
The  decision  of  the  appellate  division  in 
this  case  was  reversed  by  the  court  of 
appeals  (1913)  209  N.  Y.  186,  102  N.  E. 
614,  without  passing  upon  the  question 
whether  the  agreement  authorized  the 
use  of  the  alley  in  connection  with  a 
business  building,  the  court  merely  re- 
marking that  covenants  of  the  character 
contained  in  the  agreement  have  been 
refused  enforcement  in  equity  where, 
by  reason  of  a  changed  condition,  it 
would  be  inequitable  to  enforce  theiu. 

In  Rackliff  v.  Rackliff  (1902)  96  Me. 
261,  52  Atl.  839,  where  a  sawmill  had 
subsequently  been  erected  on  the  site  of 
a  tannery,  it  is  held  that  the  clause  in 
the  deed  to  the  property  granting  cer- 
tain water  rights  to  the  purchaser  of 
the  tannery  "for  the  use  of  all  tanning 
purposes"  is  not  a  measure  of  power,  but 
a  limitation  of  use. 

However  in  Kretz  v.  Fireproof  Stor- 
age Co.  (1914)  127  Minn.  304.  149  X.  W. 
648,  955,  a  right  of  way  reserved  in  a 
deed  "to  and  from  said  opera  house'* 
is  held  to  be  available  in  connection 
with  the  dominant  tenement  after  it  has 
become  a  storage  warehouse.  This  is 
on  the  ground  that  "the  use  of  the  pass 
way  was  not  restricted  to  such  time  as 
the  dominant  tenement  should  be  used 
as  an  opera  house,  but  that  it  is  avail- 
able in  connection  with  any  proper  use 
of  the  dominant  tenement.^' 

//.  Basements  created  hy  itiU, 

Where  an  easement  not  existing  prior 
to  the  testator's  death  is  created  by  will 
in  general  terms  not  limiting  the  extent 
of  its  use,  it  would  seem  that  the  rule 
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applying  in  the  case  of  easements  creat- 
ed by  grant,  reservation,  or  covenant 
\rouId  apply.  That  is,  the  easement 
would  be  afifected  only  where  there 
should  be  an  unreasonable  change  in  the 
uses  to  which  the  dominant  tenement 
should  be  put.  As  in  the  case  o£  ease- 
ments created  by  grant  and  the  like,  the 
reason  for  this  would  be  that,  the  testa- 
tor having  had  opportunity  to  limit  the 
uses  for  which  the  easement  was  creat- 
ed, and  having  failed  to  do  so,  it  should 
be  presumed  that  he  had  intended  to 
make  no  such  limitation. 

However,  in  Smith  v.  Margerum 
(1898)  21  Pa.  Co.  Ct.  209,  an  action  in- 
volving an  easement  created  by  will  in 
the  water  of  a  well,  in  which  the  court 
neglects  to  designate  the  alleged  change 
in  the  use  or  character  of  the  dominant 
tenement,  it  is  said:  ^^The  owner  of  an 
easement  who  so  improves  the  dominant 
estate  as  to  necessarily  enhance  the  bur- 
den upon  the  servient  estate,  to  its  in- 
jury, and  without  the  consent  of  the 
owner  thereof,  will  extinguish  the  ease- 
ment. .  .  .  We  do  not  find  that  the 
plaintiff  has  so  improved  the  lot  devised 
.  .  .  as  to  result  in  an  extinguishment 
of  the  right  to  use  water  from  the  well 
on  the  lot  owned  by  the  defendant,  but 
we  do  find  that  there  is  testimony  sutfi- 
cient  to  raise  that  question  and  to  so 
far  oast  doubt  upon  the  plaintiff's  right 
as  to  justify  the  court  in  refusing  the 
mandatory  injunction  prayed  for." 

Where  a  testator  who  has,  during  his 
Jiffttime,  burdened  one  parcel  of  his  es- 
tate for  the  benefit  of  a  second  parcel, 
bequeaths  the  two  parcels  to  different 
persons,  and,  without  specifically  defin- 
ing the  extent  of  the  easement,  indicates 
that  the  devisee  of  the  second  parcel  is 
to  have  the  benefit  of  such  easement, 
the  effect  of  a  change  in  the  character 
or  use  of  such  parcel  upon  the  existence 
of  the  easement  must  be  determined  by 
the  extent  of  the  easement,  as  contem- 
plated by  the  testator.  (Generally,  as  to 
easements  created  by  severance  of  tract 
of  land  with  apparent  benefit  existing, 
see  notes  to  Rollo  v.  Nelson,  26  L.R.A. 
(N.S.)  315,  and  Duvall  v.  Ridout,  L.R.A. 
1915C,  345.) 

Milner's  Safe  Co.  v.  Great  Northern 

&  Citv  R.  Go.  [1907]  1  Ch.  (Eng.)  208, 

75  L/J.  Ch.  N.  S.  807,  95  L.  T.  N.  S. 

321,  involves  a  passageway  constructed 

by  a  testator  for  the  benefit  of  several 

pieces  of  property,  which  properties  he 

devised     *'with     their     appurtenances," 

without  making  any  express  grants  of 

rights  in  the  passageway  to  any  of  his 
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devisees.  Each  of  the  houses  occupying 
the  land  at  the  time  of  the  devise  was 
partly  dwelling  and  partly  warehouse. 
The  action  arose  as  the  result  of  the  at- 
tempt of  the  owners  of  one  of  the  prop- 
erties, who  had  built  a  railroad  station 
thereon,  to  use  the  passageway  as  a 
thoroughfare  for  passengers.  The  court 
held  the  right  appurtenant  to  the  station 
property  not  to  be  exercisable  for  sta- 
tion purposes,  on  the  ground  that  such 
a  use  was  not  only  '^not  contemplated  by 
the  grantor,  but  it  could  not  possibly 
have  been  within  his  contemplation." 

So,  where  a  testator  who  had  built 
a  private  way  across  his  land,  which  he 
intended  for  use  in  connection  with  all 
his  property,  devised  the  portion  of  such 
property  used  as  a  homestead  to  his 
wife,  describing  it  as  the  ^^homestead  as 
now  inclosed,"  the  wife  was  held,  in 
Gor.ton-Pew  Fisheries  Co.  v.  Tolman 
(1912)  210  Mass.  402,  38  L.R.A.(N.S.) 
882,  97  N.  £.  54,  to  have  acquired  an 
easement  of  passage  over  the  way  which 
was  not  limited  to  domestic  purposes; 
and  subsequent  purchasers  of  the  home- 
stead property  were  held  to  have  an 
easement  therein  for  use  in  connection 
with  the  theater  which  they  had  erected 
thereon. 

I//.  EasementH  created,  ftjr  pi*eseriptioH, 

The  very  nature  of  an  easement  by 
prescription  would  indicate  that  it  is 
limited  to  the  character  or  use  of  the 
property  as  it  existed  at  the  time  when 
the  easement  was  acquired.  An  excep- 
tion to  this  general  rule  has  been  made, 
however,  where  the  change  in  the  char- 
acter or  use  of  the  dominant  tenement 
results  merely  in  a  change  in  the  degree, 
and  not  in  the  kind,  of  use  to  which 
the  easement  is  subjected. 

RiShts  of  way. 

Where  a  road  acquired  by  prescrip- 
tion had  been  used  only  for  agricultural 
purposes,  it  was  held  in  Wimbledon  & 
P.  Commons  Conservators  v.  Dixon 
(1876)  L.  R.  1  Ch.  Div.  362,  10  Bag. 
Rul.  Cas.  164,  that,  upon  the  division 
of  the  dominant  tenement  into  building 
lots,  the  way  could  not  be  used  for  the 
carting  of  materials  for  the  construc- 
tion of  houses  thereon,  or  for  the  use 
of  the  persons  who  occupy  such  houses. 
And  it  was  held  that  the  use  of  the  way 
for  carrying  building  materials  for  the 
enlargement  of  the  original  farmhouse 
and  the  rebuilding  of  a  cottage  on  the 
land  was  not  sutiicient  proof  to  extend 
the  rights  beyond  those  for  farming 
purposes.    *'I  am  satisfied,"  says  James^ 
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L.  J,f  ''that  the  true  prineiple  is  the 
principle  .  .  .  that  you  cannot, 
from  evidence  of  user  of  a  privilege 
connected  with  the  enjoyment  of  prop- 
erty in  its  original  state,  infer  a  right 
to  use  it,  into  whatsoever  form  or  for 
whatever  purpose  that  property  may  be 
changed.'' 

A  right  of  way  from  one  lot  across 
another,  gained  while  the  whole  tract 
was  wild  and  uncultivated,  and  used 
only  for  the  purpose  of  taking  wood 
from  the  dominant  tenement,  cannot  be 
made  subject  to  use  as  a  way  for  all  pui'- 
poses  after  the  dominant  tenement  has 
been  cultivated  and  occupied  by  dwell- 
ings. At  water  v.  Bod5sh  (1858)  11 
Gray  (Ma6&)  150. 

And  it  is  held  in  Bradburn  v.  Morris 
(1876)  L.  K.  3  €h.  Div.  (Eng.)  812,  that 
a  right  of  way  by  prescription  to  a  field 
used  only  for  agricultural  purposes  may 
not  be  used  for  mineral  purposes,  to 
which  that  field  is  subsequently  devoted. 

See  Ballai-d  v.  Dyson  (1808)  1  Taunt. 
279,  127  Eng.  Reprint,  841,  9  Revised 
Rep.  749,  involving  a  right  of  way  to  a 
building  formerly  used  as  a  stable,  but 
since  used  as  a  slaughterhouse,  where 
it  was  held  that,  no  proof  of  the  actual 
terms  of  the  grant  of  the  easement  be- 
ing adduced,  evidence  of  a  prescriptive 
right  of  way  for  all  manner  of  carriages 
did  not  necessarily  imply  a  right  o£  way 
for  all  manner  of  cattle. 

And  see  Williams  v.  James  (1867) 
L.  R.  2  C.  P.  (Eng.)  577,  where,  in  hold- 
ing that  the  stacking  of  hay  was  a  prop- 
er use  for  a  field,  Willes,  J.,  says: 
"Where  a  way  [like  this  J  has  to  be 
proved  by  user,  you  cannot  extend  the 
purposes  for  which  the  way  may  be 
used,  or  for  which  it  might  be  I'eason- 
ably  inferred  that  parties  would  have 
intended  it  to  be  usedi  The  land  in  this 
case  was  a  field  in  the  country,  and  ap- 
parently only  used  for  rustic  purposes. 
.  .  .  The  right  of  way  can  only  be 
used  for  the  field  in  its  ordinary  use  as 
a  field." 

However,  in  Sloan  v.  HoUiday  (1874) 
30  L.  T.  N.  S.  (Eng.)  757,  where  the 
owner  of  the  dominant  tenement  had  ac- 
quired a  right  of  way  by  prescription 
across  the  yard  at  the  back  of  his  dwell- 
ing to  his  back  door,  it  was  held  that 
the  opening  of  a  small  outfitter's  shop 
in  one  of  the  front  rooms  of  the  house 
did  not  constitute  such  an  alteration  in 
the  dominant  tenement  that  the  crossing 
of  the  servient  tenement  by  a  few  cus- 
tomers, for  tJje  purpose  of  going  to  the 
shop  by  the  back  door,  instead  of  com- 
L.R.A.1017A. 


ing  in  the  front  way,  would  constitute 
an  excessive  user  of  the  right  of  way. 
However,  the  court  very  carefully  limits 
its  decision  to  the  circumstances  of  this 
particular  case,  and  does  not  pretend  to 
enunciate  any  general  rule. 

"When  a  right  of  way  to  certain  land 
exists  by  adverse  use  and  enjoyment 
only,  although  evidence  of  the  exercise 
of  the  right  for  a  single  purpose  will 
not  prove  a  right  o£  way  for  other  pur- 
poses, yet  proof  that  it  was  used  for  a 
variety  of  purposes,  covering  every  pur- 
pose required  by  the  dominant  estate, 
in  its  then  condition,  is  evidence  from 
which  may  be  inferred  a  right  to  use 
the  way  for  all  purposes  which  may  be 
reasonably  required  for  the  use  of  that 
estate  while  substantially  in  the  ^me 
condition."  Paries  v.  Bishop  (1876)  120 
Mass.  340,  21  Am.  Rep.  519.  In  accord- 
ance with  this  reasoning,  it  was  held 
that  the  use  of  a  way  generally  as  a 
back  entrance  for  a  building  occupied 
by  a  blacksmith  shop,  a  carriage  shop, 
and  a  paint  shop  for  the  prescriptive 
period  of  time  created  a  right  to  use  the 
passageway  "for  all  purposes  reason- 
ably necessary  for  a  manufactory  upon 
the  two  lots,*'  and  that,  upon  the  build- 
ings being  destroyed  by  fire  and  rebuilt 
for  a  manufactory  and  storehouse,  the 
owner  thereof  was  entitled  to  the  use 
of  the  way  for  the  purpose  of  bringing 
in  goods  for  storage  and  use  therein, 
and  that  such  use  would  affect  "no  sub- 
stantial alteration  in  the  condition  or 
character  of  the  dominant  estate,  and 
no  change,  except  in  degree,  in  the  exer- 
cise of  the  easement."  The  court  makes 
the  distinction  between  this  case  and 
At  water  v.  Bodfish  (Maas.)  supr^,  in 
the  following  language:  "But  if  the 
condition  and  character  of  the  dominant 
estate  are  substantially  altered, — as  in 
the  case  of  a  way  to  carry  off  wood 
from  wild  land,  which  is  afterward  cul- 
tivated and  built  upon;  or  of  a  way  for 
agricultural  purposes,  to  a  farm,  which 
is  afterwards  turned  into  a  manufactory 
or  divided  into  building  lots, — the  right 
of  way  cannot  be  used  for  new  purposes, 
required  by  the  altered  condition  of  the 
property,  and  imposing  a  greater  bur- 
den upon  the  servient  estate." 

In  Baldwin  v.  Boston  &  M.  R.  Ca 
(1902)  181  Mass.  166,  63  N.  E.  428, 
where  the  use  of  a  path  had  been  gained 
by  prescription  at  a  time  when  the  domi- 
nant tenement  had  only  one  house  and  a 
barn  upon  it,  it  is  held  that  the  buildinc;^ 
of  two  additional  houses  of  two  tene- 
ments each  effects  a  change  only  in  the 
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degree  of  the  use  of  the  land,  and  not 
in  the  character  of  such  use,  and  that 
the  right  to  the  use  of  the  pathway  is 
not  affected  thereby.  "No  case  has  been 
shown  to  us,"  says  the  court,  **nor  are 
we  aware  of  any,  where  the  change  in 
the  use  of  the  land  has  been  only  in  de- 
gree, and  not  in  kind,  in  which  it  has 
been  held  that  the  way  could  not  be 
used  to  the  land  in  the  changed  condi- 
tion, especially  if  there  was  no  in- 
creased burden  upon  the  servient  es- 
tate.*' 

Liglit,  air,  and  space. 

It  is  held  in  Martin  v.  Goble  (1808)  1 
Campb.  (Eng.)  320,  that  where  a  build- 
ing which  has  acquired  a  prescriptive 
right  to  light  is  converted  from  a  malt 
house  into  a  dwelling  house,  in  its  new 
state  it  is  entitled  only  to  the  same  de- 
gree of  light  which  was  necessary  to  it 
in  its  former  state,  and  that  the  owner 
of  adjoining  ground  may,  accordingly, 
erect  a  wall  which  prevents  the  admis- 
sion of  sufiScient  light  for  domestic  pur- 
poses, provided  enough  light  is  admitted 
for  the  making  of  malt. 

In  City  Nat.  Bank  v.  Van  Meter 
(1899)  59  N.  J.  Eq.  32,  45  Atl.  280,  an 
action  involving  the  question  of  the  loss 
of  an  easement  for  the  ingress  of  light 
and  air  to  a  window  by  the  tearing  down 
of  the  old  building,  the  court  devotes  its 
attention  to  other  points  and  does  not 
discuss  the  fact  that  the  old  building 
was  used  as  a  clothing  store,  while  the 
new  one,  erected  on  the  same  site,  is 
used  as  a  bank. 

Water  rigbts. 

It  was  held  in  LutterelPs  Case  (1727) 
4  Coke,  86a,  16  Eng.  Reprint,  1065,  10 
Eng.  Rul.  Cas.  294,  that  a  prescriptive 
right  to  divert  water  for  fulling  mills 
was  not  lost  by  the  tearing  down  of 
such  mills,  and  the  erection  on  their 
places  of  mills  to  grind  corn.  It  is 
said  in  that  case:  "If  a  man  has  had 
estovers  either  by  grant  or  prescription 
to  his  house,  although  he  alters  the 
rooms  and  chambers  of  this  house  as  to  I 
make  a  parlor  where  it  was  the  hall,  or 
the  hall  where  the  parlor  was,  and  the 
like  alteration  of  the  qualities  and  not 
of  the  house  itself,  and  without  making 
new  chimneys,  by  which  no  prejudice 
accrues  to  the  owner  of  the  wood,  ii  is 
not  any  destruction  of  the  prescription, 
for  then  many  prescriptions  will  be  de- 
stroyed; and  although  he  builds  new 
chimneys  or  makes  a  new  addition  to 
his  old  house,  bv  that  he  shall  not  lose 

his  prescription,  hut  he  can't  employ  or 
L.R.A.IDITA. 


spend  any  of  his  estovers  in  the  new 
chimneys  or  the  part  newly  added.  The 
same  [is  the]  law  of  conduits  and  water 
pipes  and  the  like:  So,  if  a  man  has  an 
old  window  to  his  hall  and  afterwards 
he  converts  the  hall  to  a  parlor  or  any 
other  use,  yet  it  is  not  lawful  for  his 
neighbor  to  stop  it,  for  he  shall  prescribe 
to  have  the  light  in  such  part  of  his 
house.  And  although  in  this  case  th« 
plaintiff  has  made  a  question  for  as 
much  as  he  has  not  prescribed  generally 
to  have  said  watercourse  to  his  mills 
generally,  but  particularly  to  his  fulling 
mills,  yet  for  as  much  as  in  general  the 
mill  waa  the  substance,  and  the  addition 
demonstrates  only  the  quality,  and  the 
alteration  was  not  of  the  substance,  but 
only  of  the  quality,  or  the  name  of  the 
mill  and  that  without  any  prejudice  in 
the  watercourse  to  the  owner  thereof: 
for  these  reasons  it  was  resolved  that 
the  prescription  remained.'' 

See  National  Guaranteed  Manure  Co. 
V.  Donald  (1859)  4  Hurlst.  &  N.  (Eng.) 
8,  28  L.  J.  Bxch.  N.  S.  185,  7  Week. 
Rep.  185,  an  action  involving  the  rights 
of  a  railroad  company  which  had  suc- 
ceeded to  the  lands  and  properties  of  a 
canal  company,  in  which  it  was  held 
that  the  canal  company,  having  been 
created  by  an  act  of  Parliament,  could 
acquire  no  rights  for  purposes  other 
than  those  for  which  it  had  been  creat- 
ed, and  accordingly  could  have  acquired 
by  prescription  no  rights  to  the  use  of 
water  which  it  could  have  transferred 
to  the  railroad  company  for  the  pur- 
poses of  the  railroad. 

ly.  Easements   created   by   necessity. 

It  seems  to  be  the  American  rule  that 
easements  created  by  necessity  are  not 
limited  to  the  use  to  which  the  dominant 
tenement  was  beiit^  put  at  the  time  the 
easement  came  into  existence,  but  that 
they  adhere  to  the  land  in  any  lawful 
use  to  which  it  may  be  put.  In  Eng- 
land, however,  the  rule  seems  to  be  the 
other  way. 

In  Erie  R.  Co.  v.  S.  H.  Kleinman 
Realty  Co.  (1915)  92  Ohio  St.  96,  110 
N.  E.  527,  an  action  involving  a  right  of 
way  by  necessfity  across  railroad  tracks, 
originating  at  a  time  when  the  dominant 
tenement  was  used  for  farming  and  pas- 
turing purposes,  the  court  says,  with  re- 
spect to  the  effect  on  the  easement  of 
the  platting  of  the  lands  with  a  view  to 
selling  the  lots  for  residenee  purposes: 
"The  policy  of  the  law  as  to  easements 
should  be  one  that  encourages  the 
growth   and  development  of  lands.     If 
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Stetson  enjoyed  this  easement  for  the 
benefit  of  his  entire  farm  south  of  the 
track,  the  same  easement  would  be  avail- 
able if  Stetson  should  divide  up  the 
farm  into  5~acre  parcels  tor  gardening 
and  truck  farming,  and  sell  each  parcel 
to  a  different  person ;  and  if  the  develop- 
ment of  these  lands  brought  them  with- 
in or  near  to  a  municipal  corporation, 
and  resulted  in  their  being  platted  and 
divided  into  building  lots,  Stetson's 
easement  by  way  of  necessity  would 
pass  to  each  separate  lot  owner/' 

Where  the  grantor  of  land  continues 
to  use  a  cart  path  across  it  as  a  way  of 
necessity  as  appurtenant  to  land  'used 
for  agricultural  purposes,  the  subse- 
quent use  of  such  dominant  tenement 
for  ice  storage  purposes  will  not  affect 
the  right  to  the  enjoyment  of  the  cart 
path,  the  enjoyment  of  such  a  way  of 
necessity,  in  the  absence  of  proof  of  a 
contrary  intention,  being  limited  only  to 
its  use  in  connection  with  all  lawful 
uses  of  the  dominant  tenement,  and  not 
to  the  particular  use  to  which  it  was  de- 
voted at  the  time  of  the  creation  of  the 
easement.  Whittier  v.  Winkley  (1882) 
62  N.  H.  338. 

Were,  in  Myers  ▼.  Dunn  (1881)  49 
Conn.  71,  the  owner  of  land,  originally 
l>ought  as  woodland  and  pasture  land, 
that  subsequently  made  the  site  of  a 
dwelling  house,  was  claiming  a  way  by 
necessity  across  the  land  of  the  original 
owner,  the  court  says,  in  answer  to  the 
claim  of  the  holders  of  the  servient 
tenement,  that  such  a  right  of  way  was 
limited  to  the  use  of  the  land  as  wood 
and  pasture  land:  ^'This  claim  is  with- 
out foundation.  The  owner  of  land  has 
a  right  to  the  most  profitable  nse,  the 
most  beneficial  enjoyment  thereof,  sub- 
ject to  limitations  not  necessaVy  here  to 
be  mentioned.  He  may  erect  buildings 
and  raise  grain  upon,  and  dig  ores  be- 
neath it;  and  when,  by  their  conveyance 
to  the  defendant's  [owner  of  dominant 
tenement]  grantor  the  administrators 
imposed,  in  favor  of  the  land  granted,  a 
way  of  necessity  over  the  locus  in  quo, 
they  are  presumed  to  have  intentionally 
done  it  for  any  or  all  of  these  pur- 
poses." 

It  is  held,  however,  in  London  v. 
Riggs  (1880)  L.  R.  13  Ch.  Div.  (Eng.) 
798,  that  in  the  ease  of  a  way  of  neces- 
sity implied  to  the  owner  of  a  close  who 
sells  his  land  surrounding  the  same,  the 
right  of  way  may  be  used  only  for  such 
purposes  as  will  enable  the  owner  to 
enjoy  his  close  in  the  condition  in  which 
it  existed  at  the  time  of  the  grant.  In 
L.R.A.1917A. 


this  case  the  close  changed  from  agricul- 
tural to  building  land.  The  court  said: 
^*I  think  .  .  .  that  the  man  who  doea 
not  take  the  pains  to  secure  an  act-al 
grant  of  a  right  of  way  for  all  purposes 
is  not  entitled  to  be  put  in  a  better  posi- 
tion than  to  be  able  to  enjoy  that  which 
he  had  at  the  time  the  grant  was  made. 
I  am  not  aware  of  any  other  principle  on 
which  this  case  can  be  decided.  I  may 
be  met  by  the  objection  that  a  way  of 
necessity  must  mean  something  more 
than  what  I  have  stated,  because,  where 
the  grant  is  of  the  inclosed  piece,  the 
grantee  is  entitled  to  use  the  land  for 
all  purposes,  and  should  therefore  be 
entitled  to  a  right  of  way  eonunensurate 
with  his  right  of  enjoyment.  But  there 
again  the  grantee  has  not  taken  from 
the  grantor  any  express  grant  of  a  right 
of  way ;  and  all  he  can  be  entitled  to  ask 
is  a  right  to  enable  him  to  enjoy  the 
prop^ty  granted  to  him  as  it  was  grant- 
ed to  him." 

F.  EafiepnentB   created    by    statute. 

Where,  in  compliance  with  a  statute 
requiring  railroads  to  construct,  among 
other  things,  for  the  convenience  of  the 
occupiers  of  land  adjoining  the  railway, 
passages  over  the  tracks,  a  railroad  con- 
structed a  crossing  to  connect  two  par- 
cels of  agricultural  land  severed  by  its 
tracks,  it  was  held  that  the  use  of  one 
of  the  parcels  as  a  tennis  court  by  a 
large  number  of  persons  who  passed 
over  the  tracks  at  the  crossing  in  ques- 
tion was  unlawful,  it  being  the  rule  that 
"the  obligation  of  a  railway  company 
with  regard  to  the  construction  of  ac- 
commodation works  has  reference  to, 
and  is  limited  by,  the  user  of  the  land 
at  the  time  that  the  railwa}'  is  con- 
structed and  the  land  is  taken."  The 
court  said:  '*User  of  this  kind  is,  in 
my  opinion,  quite  outside  the  purpose 
for  which  the  land  was  used  at  the  date 
when  the  plaintiffs  acquired  it,  and  does 
very  substantially  increase  the  burden 
upon  the  plaintiffs.  The  user  of  the 
land  does  enlarge  and  alter  the  nature, 
character,  and  extent  of  the  right  previ- 
ously enjoyed,  and,  in  my  opinion,  it 
would  be  a  far  greater  burden  upon  the 
servient  tenement,  and  would  subject 
the  plaintiffs  to  much  greater  strain  and 
burden  in  the  management  of  their 
traffic.  ...  In  these  circumstances 
the  plaintiffs  are  entitled  to  relief,  but 
they  are  not  entitled  to  the  wide  decla- 
ration they  ask,  restricting  the  user  of 
the  crossing  to  agricultural  purposes. 
There  will  be  a  declaration  that  the  de* 
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fendants  are  not  entitled  to  use  the  level 
crossing  as  a  means  of  access  to  the 
ground  for  the  tennis  club  and  its  mem- 
bers and  friends,  or  otherwise  so  as  sub- 
stantially to  increase  the  burden  of  the 
easement  by  altering  or  enlarging  its 
character,  nature,  or  extent  as  enjoyed 
at  the  time  of  the  construction  of  the 
railway."  Taff  Vale  R.  Co.  v.  Canning 
[1909]  2  Ch.  (Eng.)  48. 

But  where  the  lands  had  been  acquired 
by  the  Crown  for  the  purpose  of  fortifi- 
cations, and  a  railroad  was  subsequent- 
ly empowered  by  an  act  of  Parliament 
to  lay  its  tracks  across  such  lands,  it  be- 
ing provided  that  the  company  should 
make  and  provide  ^'such  convenient  com- 
munications across,  over,  or  under  such 
railway  ...  as  shall  ...  be 
necessary  for  the  convenient  enjoyment 
and  occupation  of  the  lands,"  it  was 
held  in  United  Land  Co.  v.  Great  East- 
ern R.  Co.  (1875)  L.  R.  10  Ch.  (Eng.) 
586,  44  L.  J,  Ch.  N.  S.  685,  33  L.  T. 
N.  S.  292,  23  Week.  Rep.  896,  affirming 
(1873)  L.  R.  17  Eq.  158,  that  purchasers 
of  such  lands  could  build  houses  thereon, 
and  that  the  occupants  of  the  houses 
would  be  entitled  to  use  the  level  cross- 
ings over  the  railroad.  In  distinguish- 
ing this  case  from  the  later  case  of  Taff 
Vale  R.  Co.  v.  Canning  (Eng.)  supra, 
the  court  in  the  later  case,  referring  to 
this  case,  says:  "Now  it  must  be  re- 
membered that  the  lands  were  taken  by 
the  Crown  for  the  purpose  of  fortifica- 
tions. James,  L.  J.,  pointed  out  that 
*the  railway  company  were  to  make  such 
communications  for  the  convenient  en- 
joyment of  the  lands  as  the  commission- 
ers of  woods  and  forests  should,  in  their 
judgment,  think  necessary;'  and  that  it 
was  impossible  to  say  that  that  clause 
involved  a  restriction  that  the  communi- 
cation was  to  be  only  such  as  they 
should  think  necessary  for  the  conven- 
ient enjoyment  and  occupation  of  the 
lands  exactly  in  their  present  state  and 
for  no  other  purposes.  That  would 
wholly  defeat  the  object  for  which  the 
lands  were  being  taken." 

VI,  Easements  created  by  award  under 
inclostire  acts. 

Finch  V.  Great  Western  R.  Co.  (1879) 
L.  R.  5  Exch.  Div.  (Bag.)  254,  involved 
an  inciosure  award  of  a  right  of  way 
forever  to  remain  "a  private  carriage 
road  and  driftway  for  the  use  of  the 
respective  owners  and  occupiers  for  the 
time  being  of  the  allotment  over  which 
the  same  passes  and  several  old  inclosed 
meadows.''  "There  seems  to  be  no 
L.R.AJ917A. 


I  doubt,"  the  court  says,  ^Hhat  at  the  time 
of  the  award  the  driftway  in  question 
served  merely  as  a  mode  of  access  to  a 
few  meadows  used  exclusively  for  agri- 
cultural purposes.  The  Great  Western 
Railway  now  passes  through  some  of 
these  meadows  and  the  eattle  pen  .  .  . 
is  in  one  of  them.  The  result,  of  course, 
is  that  probably  thousands  of  cattle 
pass  along. the  driftway  for  every  one 
that  passed  when  the  award  was  made, 
and  the  question  is  whether  such  a  user 
of  the  way  allotted  by  the  award  can  be 
justified.  Upon  the  whole,  we  are  of 
opinion  that  it  can  be  justified;  that  the 
right' of  way  is  general  in  its  terms,  and 
that,  though  the  altered  circumstances 
of  the  land  have  greatly  increased  the 
traffic  on  the  road,  that  circumstance 
does  not  affect  the  right  of  the  Great 
Western  Railway,  as  owners  and  occu- 
piers for  the  time  being,  to  make  use  of 
it  in  the  manner  above  described." 

And  in  Newcomen  v.  Coulson  (1877) 
L.  R.  5  Ch.  Div.  (Eng.)  133,  where  an 
inciosure  award  granted  the  allottees  "a 
right  of  way  and  liberty  of  passage  for 
themselves  and  their  respective  tenants 
and  farmers  of  the  place,  lands,  and 
grounds,  as  well  on  foot  as  on  horse- 
back, and  with  their  carts  and  carriages, 
and  to  lead  and  drive  their  horses,  oxen, 
and  other  cattle,''  it  was  held  that  the 
allottees  were  not  confined  to  the  use 
of  the  road  for  agricultural  purposes 
only,  but  that  it  might  be  used  for  the 
purposes  of  houses  erected  on  the  allot- 
ments. E.  L.  D. 


OKLAHOMA  SUPREME  COURT. 

JAMES  W»  LUSK  et  al.,  Receivers  of  St. 
Louis  &  San  Francisco  Railroad,  Plffs. 
in  Err., 

V. 

S.  P.  EDDIKGTON. 

(— -  Okla.  —,  159  Pac.  491.) 

Receivers  —  Injnry  In  operation  of  rail- 
road —  liability. 

Where  the  receivers  of  a  railroad  com- 
pany, by  mere  license  or  permission  of  an.- 
other  railroad  company,  without  being  the 
lessee  of  such  company,  run  trains  over  a 
road  owned  and  operated  by  such  company, 
and  in  so  doing  kill  live  stock  on  such  road, 
which   injury  occurs,  not  from  any  negli- 

Headnote  by  EowAaos,  C. 

Xote.  —  For  duty  of  lessee  or  licensee  an 
to  railroad  fences,  see  annotation  following 
this  case,  post,  539. 
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gence  in  the  opeT»tion  of  the  particular 
train,  but  in  consequence  of  the  omission  to 
inclose  the  road  with  a  good  and  lawful 
fence,  such  receivers  are  not  liable. 
For  other  case*,  see  Railroads,  I,  in  Dig^ 
1-52  iV.  S. 

(July  26,  1916.) 

ERBOR  to  the  County  Court  for  Carter 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  re- 
cover damages  for  the  alleged  negligent 
killing  of  plaintiff's  animals.     Reversed. 

The  facts  are  stated  in  the  Oomnission- 
er's  opinion. 

Messrs.  W.  F.  divans,  R.  A.  Klein-> 
schmldt,  and  E.  H.  Foster,  for  plaintiffs 
in  error: 

When  the  evidence  leaves  it  uncertain 
as  to  whether  the  injuries  complained  of 
were  due  to  negligence  or  some  innocent 
cause,  it  is  not  sufficient  to  sustain  a  cause 
of  action,  and  the  plain  duty  of  the  trial 
court  is  to  direct  a  verdict  against  the  par- 
ty   holding   the   affirmative. 

Patton  V.  Texas  k  P,  R.  Co.  17»  U.  S. 
058,  45  L.  ed.  361,  21  Sup.  Ct.  Rep.  275; 
Solts  V.  Southwestern  Cotton  Oil  Co.  28 
Okla.  706,  115  Pac.  776;  Chicago,  R.  I.  & 
P.  R.  Co.  V.  Watson,  36  Okla.  1,  127  Pac. 
093;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Duran, 
38  Okla.  719,  134  Pac.  876. 

The  duty  imposed  by  the  statute  to  main- 
tain the  road,  fences,  or  cattle  guards  un- 
doubtedly rested  upon  the  Rock  Island 
alone,  and  that  company,  and  not  defend- 
ants, would  "be  liable  for  all  animals 
killed  by  reason  of  the  failure  to  construct 
buch  fence." 

Kansas  Cily,  Ft.  S.  &  G.  R.  Co.  v.  Ewing, 

23  Kan.  273}   Kansas  P.  R.  Co.  v.  Wood, 

24  Kan.  619;  St.  Louis,  W.  &  W.  R.  Co. 
v.  Curl,  28  Kan.  622;  Wichita  &  C.  R.  Co. 
V.  Gibbs,  47  Kan.  274,  27  Pac.  991;  Atchi- 
feon,  T.  &  S.  F.  R.  Co.  v.  Henderson,  27 
Okla.  5C0,  112  Pac.  986 ;  St.  Louis  ft  8.  F. 
R.  C9.  V.  Webb,  36  Okla.  235,  128  Pac.  272; 
St.  Tx)ui8  &  S.  F.  R.  Co.  V.  McClelland,  36 
( )kla.  573,  128  Pac.  1081 ;  St.  Louis  &  S.  F. 
R.  Co.  V.  Smith,  41  Okla.  314,  137  Pac.  357 ; 
At.rhiflon,  T.  &  S.  F.  R.  Co.  v.  Ward,  32 
Okla.  187,  120  Pac.  982;  St.  Louis  &  S.  F. 
R.  Co.  V.  Brown,  32  Okla.  483,  122  Pac, 
136:  Missouri,  K.  k  T.  R.  Co.  v.  Savage, 
32  Okla.  376,  122  Pac.  656;  Ft.  Smith  k 
\X.  R.  Co.  V.  Dixon,  —  Okla.  — ,  352  Pac 
350. 

Defendants  were  under  no  duty  to  main- 
tain a  lookout. 

Atchison,  T.  k  S.  P.  R.  Co.  v.  Ward, 
32  Okla.  187,  120  Pac.  982:  St.  Louis  & 
S.  F.  R.  Co.  V.  Brown,  32  Okla.  483,  122 
Pac.  136;  Missouri.  K.  k  T.  R.  Co.  v. 
Savage,  32  Okla.  876,  122  Pse.  666. 
L.R.A.1917A. 


Mr.  J.  B.  Champioiif  for  defendant  in 

error : 

Evidence  of  the  killing  of  the  eow  is 
ctufficient  to  warrant  the  submission  of  the 
question  of  negligence  to  the  jury. 

Missouri,  K.  k  T.  R.  Go.  v.  Ford,  24 
Okla.  352,  103  Pac.  602. 

If  the  contention  of  the  railroad  com- 
pany  be  true,  that  said  cow  and  yearling 
were  killed  on  Mullen's  crossing  (a  publio 
crossing),  then,  it  would  be  liable  for  fail- 
ure  to  exercise  ordinary  care  to  prevent 
injury  to  said  cattle  after  discovering  their 
presenpe  upon  the  track. 

Chicago,  R.  I.  k  P.  R.  Ca  v.  Westheimer, 
44  Okla.  287,  144  Pac.  356. 

Edwards,  C,  filed  the  following  opinion : 

As.  a  matter  of  convenience,  the  parties 
will  be  referred  to  as  plaintiff  and  defend- 
ants,  according  to  their  position  in  the 
Iow«r  court. 

This  action  was  instituted  by  the  plain- 
tiff in  the  justice  court  of  Carter  county, 
and  from  the  judgement  rendered  for  the 
plaintiff  in  that  court  was  appealed  to  the 
county  court,  and  there  tried  and  judgment 
again  rendered  for  the  plaintiff,  and  the 
defendants  appeal  to  this  court.  The  record 
discloses  that  on  the  11th  day  of  July,  1914, 
a  yearling  bull,  the  property  of  plaintiff, 
was  killed  upon  the  railroad  right  of  way 
at  Muilen's  crossing,  4  miles  east  of  Ard- 
more,  and  that  on  the  7th  day  of  July  a 
cow,  the  property  of  plaintiff,  was  killed 
about  3  miles  east  of  Ardmore.  This  ac- 
tion is  to  recover  damages  for  the  killing 
of  said  animals.  The  record  discloses  that 
the  line  of  railway  upon  which  the  animals 
were  killed  is  owned  by  the  Rock  Island 
RaiIroa4}  but  that  the  defendants,  a»  re- 
ceivers of  the  Frisco  Railroad,  operated 
trains  over  said  line.  The  theory  of  the 
plaintiff  is  that  by  reason  of  the  failure, 
refusal,  and  neglect  of  the  defendants  to 
keep  up  the  fence  along  the  right  of  way, 
which  they  wrongfully,  carelessly,  and  11^- 
ligently  permitted  to  be  left  open  and  down, 
the  live  stock  strayed  upon  the  right  of  way 
and  were  killed.  No  one  testifies  as  to  the 
actual  circumstances  under  which  the  ani- 
mals were  killed,  but  from  the  time  fixed 
by  some  of  the  witnesses  at  which  the  train 
of  the  Frisco  passed  over  this  part  of  the 
track,  there  is  possibly  evidence  to  warrant 
the  jury  in  finding  that  the  animals  were 
killed  by  a  Frisco  train. 

The  statute  covering  the  fencing  of  its 
line  by  a  railroad  (§§  1435  and  1438,  Re- 
vised Laws  of  1910)   is  as  follows: 

"1435.  It  shall  be  the  duty  of  every 
person  or  corporation  owning  or  operating 
any  railroad  in  the  state  of  Oklahoma  to 
fenoe  its  road,  except  at  public  highways 
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and  station  grounds,  with  a  good  and  law- 
ful fence" 

"1438.  Whenever  any  railroad  corpora- 
tion or  the  lessee,  person,  company,  or  cor- 
poration operating  any  railroad,  shall  neg- 
lect to  build  and  maintain  such  lawful 
fence,  such  railroad  corporation,  lessee,  per- 
son, company,  or  corporation  operating  the 
same,  shall  be  liable  for  all  animals  killed 
by  reason  of  the  failure  to  construct  such 
fence." 

In  the  case  of  Kansas  City,  Ft.  S.  &  G. 
R.  Co.  V.  Ewing,  23  Kan.  273,  under  a 
similar  statute,  it  is  held:  ''Where  a  rail- 
way company,  by  the  mere  license  or  per- 
misssiun  of  another  company,  runs  an  en- 
gine over  the  road  of  the  latter  company, 
without  being  the  assignee  or  lessee  of 
such  company,  and  a  cow  is  killed  by  the 
engine  on  the  road,  which  iftjury  occurs 
not  from  any  negligence  in  the  running  of 
the  engine,  but  in  consequence  of  the  omis- 
sion to  inclose  the  road  with  a  good  and 
lawful  fence  to  prevent  animals  from  being 
on  such  road,  a  judgment  for  damages,  at- 
torneys' fees,  and  costs  may  be  properly 
rendered  against  the  company  owning  the 
road." 

The  court  declined  to  decide  whether  or 
not  the  company  operating  *the  particular 
train  by  which  the  animals  were  killed 
would  in  any  event  be  liable. 

It  is  not  contended  in  the  case  at  bar 
that  these  defendants,  or  the  railroad  com- 
pany for  which  they  are  receivers,  owned 
the  road  upon  which  the  animals  were 
killed,  nor  is  it  contended  that  they  operat- 
ed the  same,  or  that  they  did  more  than 
operate  trains  upon  this  line  of  road,  which 
was  owned  and  operated  by  another  rail- 
road corporation. 

In  the  case  of  Kansas  P.  R.  Co.  v.  Wood, 
24  Kan.  619,  in  which  the  Kansas  Pacific 
Railway  Company  was  sued  for  damages 
for  animals  killed  upon  its  road  by  reason 
of  failure  to  fence,  and  in  which  the  plain- 
tiff recovered  judgment  against  the  rail- 
road company  for  damages  for  stock  killed 
by  a  train  upon  auch  road,  operated  by  the 
receivers,  the  question  was  whether  or  not 
the  comoanv  or  the  receivers  were  liable. 
Justice  Rrcwer,  in  rendering  the  opinion, 
says:  "Upon  the  other  question,  as  the 
statute  has  made  no  exception  on  account 
of  a  receiver,  the  courts  are  not  warranted 
in  making  one.  This  is  not  a  case  in  which 
a  party  is  relieved  from  a  statutory  duty 
because  a  superior  duty  or  force  prevents 
compliance.  It  may  be  true,  as  counsel 
urge,  that  after  full  possession  has  been 
transferred  to  the  receiver,  the  company 
mav  not  enter  to  bnild  the  fence,  and  that 
the  court  appointing  the  recrfver  would 
punish  for  contempt  any  such  intcrfereoee 
L.R.A.1917A. 


with  his  possession.  If  tibie  statute  had 
been  enacted  after  the  appointment  of  a 
receiver,  it  may  well  be  that  this  argu- 
ment would  be  conclusive.  But  here  the 
statute  was  in  force  years  before  the  ap- 
pointment of  any  receiver.  The  company 
failed  to  comply  with  its  behests.  It  ac- 
cepted the  alternative,  i.  e.,  liability  for  all 
stock  killed  by  trains  run  upon  its  road. 
This  liability  arises,  not  from  any  negli* 
gence  in  the  running  of  the  trains,  any 
misconduct  of  the  receiver  or  h.is  employees. 
If  it  did,  it  might  well  be  argued  that  his 
should  be  the  responsibility.  The  default 
is  that  of  the  company.  It  did  not  com- 
plete its  road  as  the  statute  ccmtemplated 
that  it  Hhould  be  completed.  It  is  not 
the  theory  of  the  law  that  the  receiver  suc- 
ceeds to  the  company  in  all  its  powers  and 
duties  of  construction  and  completion  of 
the  road.  He  simply  preserves  the  property 
pending  the  litigation  for  its  future  owners. 
He  takes  the  road  as  he  finds  it,  and  unlesn 
specially  ordered  otherwise  by  the  court  ap- 
pointing him,  he  discharges  his  full  duty, 
and  is  guilty  of  no  omission,  no  misconduct, 
if  he  turn  it  over  at  the  close  of  his  trust 
in  as  good  condition  as  he  received  it.  8<> 
that  it  cannot  be  said  that  the  want  of  a 
fence  is  his  default.  Whether  the  property 
of  the  corporation  in  his  hands  can  be 
charged  witii  injuries  resulting  from  the 
default  of  the  company  prior  to  his  ap- 
pointment, we  need  not  stop  to  inquire.  By 
the  record,  the  only  one  in  default  was  the 
company,  and  it  alone  is  sought  to  be 
charged  with  the  responsibility.  ...  A 
distinction  may  be  drawn  between  thotic 
statutory  duties  which  require  constant  ac- 
tion on  the  part  of  those  operating  the 
road,  such  as  ringing  the  bell  at  every  cross- 
ing, and  those  which,  like  the  one  in  ques- 
tion, are  of  the  nature  of  permanent 
improvements.  If  the  company  has  com- 
plied with  the  former  while  it  was  running 
and  operating  the  road,  an  omission  durijig 
the  possession  of  the  receiver  may  not 
be  the  default  of  the  company.  But  an 
omission  of  the  latter,  when  the  company 
had  the  power  and  opportunity  to  obey,  ii 
its  default,  and  one  for  which  it  remains 
liable  so  long  as  its  chartered  relations 
continue  to  the  road." 

There  is  no  particular  difTerence  between 
the  statute  under  consideration  by  the  Kan- 
sas court  and  the  statute  here.  It  will  be 
observed  that  by  our  statute  (§  1438,  su- 
pra), the  lessee,  person,  company,  or  cor- 
poration operating  any  railroad,  who  shall 
neglect  to  build  and  maintain  a  lawful 
fence,  is  made  liable  for  all  animals  killcil 
by  reason  of  such  failure.  This  statute  does 
not  require  that  the  train  doing  the  in- 
jury be  owned  and  operated  by  the  company 
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owning  and  operating  the  road,  but  the 
UabUity  fixed  \a  general  for  "all  animals" 
killed.  The  statute  does  not  mention  the 
matter  of  negligenoe  in  Uie  management  of 
the  train  doing  the  injury,  nor  make  the 
liability  contingent  in  any  particular  upon 
negligence  in  its  operation,  and,  in  uur 
judgment,  if  the  negligent  operation  of  a 
train  would  make  the  company  operating 
the  same  liable  for  the  animals  killed  b^ 
j»uch  negligence,  it  would  still  not  relieve 
the    company    owning    and    operating    the 


road  from  its  statutory  liability  by  reason 
of  failure  to  build  and  maintain  a  fence. 
In  the  case  at  bar,  however,  there  is  no 
competent  evidence  whatever  that  there  was 
any  negligence  in  the  operation  of  the  train 
by  which  the  animals  in  question  were 
killed,  and,  in  the  absence  of  such  evidence, 
the  defendants  in  this  case  are  not  liable. 
The  cause  is  reversed  and  remanded. 

Per  Curiam: 

Adopted  in  whole. 


Annotfttion-^^iity  of  lesaee  or  licensee  at  to  railroad  fences. 


As  to  effect  of  lease  or  other  contract 
upon  liability  of  lessee  of  railroad  for 
failure  of  duty  to  fence,  see  note  in  44 
L.R.A.  755. 

Since  the  common-Iaw  rule  that  no 
person  is  obliged  to  fence  his  premises 
applies  to  railroad  companies,  it  follows 
that  the  duty  to  fence  a  railroad  right  of 
way  exists  only  as  a  result  of  legislative 
enactment.  But  statutes  imposing  some 
sort  of  duty  with  respect  to  railroad 
fences  have  been  enacted  in  nearly  all 
jurisdictions,  and  the  ({uestion  arises  up- 
on whom  such  statutes  have  imposed  the 
duty, — the  inquiry  in  the  present  instance 
being  as  to  the  nature  of  the  duty  in  this 
respect  which  is  imposed  upon  fessees  or 
licensees  of  railroads.  This,  of  course, 
depends  upon  the  phraseology  of  the 
various  statutes,  and  the  construction 
placed  thereon  by  the  courts,  although  in 
many  instances  the  statutes  are  so  ex- 
press as  to  require  little,  if  any,  con- 
struction. For  example,  in  some  juris- 
dictions the  statutes  expressly  include 
lessees  among  those  required  to  inclose 
their  railroads  by  fences.  As  shown  by 
adjudications  falling  within  the  scope  of 
this  annotation,  statutes  of  the  latter 
character  have  been  enacted  in  lowa,^ 
Kansas,*  New  York,*  Oklahoma,^  Ore- 
gon,'^ and  England.^    And  in  Arkansas, 


where  it  is  expressly  provided  by  stat- 
ute that  a  foreign  lessee  of  a  railroad 
within  the  state  shall  be  liable  for  viola- 
tion of  any  state  law,  and  the  state  laws 
require  the  erection  of  stock  gaps  where 
the  road  passes  through  inclosed  lands, 
it  has  been  held  that  a  foreign  corpora- 
tion leasing  a  railroad  in  the  state  is  lia- 
ble under  the  statute.'^ 

But  the  majority  of  the  statutes  re^- 
quiring  railroad  fences  do  not  in  terms 
impose  a  duty  upon  the  lessees,  although 
in  the  great  majority  of  instances  the 
statutes  are  sufficiently  broad  to  warrant 
a  ruling  by  the  courts  that  a  duty  to 
erect  or  to  maintain  existing  fences  is 
imposed  upon  lessees  or  licensees  operat- 
ing the  road  of  another  railroad  corpora- 
tion. In  fact,  some  of  the  statutes 
would  seem  to  preclude  any  other  con- 
clusion. 

Thus,  in  Indiana,  by  Rev.  Stat.  1881, 
§  4001  (reincorporated  in  Burns^s  Rev. 
Stat.  1894,  §§  5312,  5313),  every  rail- 
road operating  over  a  road  of  another 
company  is  liable  to  third  persons  for  all 
damages  occasioned  by  its  trains  to  the 
same  extent  as  though  it  owned  the  road, 
so  that  a  lessee  is  liable  for  stock  killed 
by  its  trains  which  had  entered  upon  the 
right  of  way  because  it  was  not  properly 
fenced  as  required  by  statute.*    And  un- 


1  See  Iowa  cases  set  out  infra,  note  .33. 

sSee  Rouse  v.  Redinger  (1895)  1  Kan. 
App.  355,  41  Pac.  433,  applying  Kan.  I^ws 
1874,  chap.  94,  p.  143,  §§  1-5;  Union  Trust 
Co.  V.  Kendall  (1878)  20  Kan.  515;  Kansas 
P.  R.  Co.  V.  Wood  (1880)  24  Kan.  619, 
wherein  the  statute  is  set  out  in  full;  Mis- 
souri P.  R.  Co.  V.  Morrow  (1884)  32  Kan, 
217,  4  Pac.  87,  expressly  holding  that  it  is 
the  duty  of  a  lessee  operating  a  railroad  to 
erect  the  statutory  cattle  guards;  Missouri 
P.  R.  Co.  V.  Ricketts  (1891)  45  Kan.  617, 
26  Pac.  50,  holding  same  as  next  preceding 
case. 

<  See  New  York  cases  set  out  infra,. notes  i 
37  and  38. 

4  See  Ia'sk  v.  Eddingtox,  ante,  536. 

5  See  Eaton  ▼.  Oregon  R.  &  Nav.  Co. 
L.R.A.1917A. 


(1890)  19  Or.  391,  24  Pac.  415,  and  Eaton  v. 
Oregon  R.  &  Nav.  (^.  (1890)  19  Or.  .397, 
24  Pac.  417,  holding  that  a  statutory  provi- 
sion (Hiirs  Code,  §  4044)  that  any  corpora- 
tion or  lessee  or  agent  receiving,  owning,  or 
operating  any  railroad,  shall  be  liable  for 
stock  killed  on  any  unfenced  track,  was  in- 
tended to  make  the  corporation  owning  the 
road  and  the  company  operating  it  liable 
jointly  and  severally  for  damages  arising 
from  breach  thereof. 

0  See  English  act  as  set  out  in  Bennett  v. 
Covert  (1864)  24  U.  C.  Q.  B.  38. 

7  St.  Louis  &  S.  F.  R.  Co.  v.  Hale  (1907) 
82  Ark.  175,  100  S.  W.  1148,  applying  Kir< 
by's  Ark.  Dig.  §§  6732,  6743,  6757,  6758. 

•  Wabash  R.  Co.  v.  Williamson  (1891)  3 
Ind.  App.  190,  29  N.  E.  455:  Pittsburgh,  C 
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der  an  earlier  Indiana  statute  wliich  pro- 
vided that  lessees,  assignees,  receivers, 
and  other  persons  running  or  control- 
ling any  railroad  in  the  corporate  name 
of  such  company  shall  be  liable  jointly 
or  severall}^  with  such  company  for  stock 
killed  in  violation  of  an  act  which  re- 
(juired  fences,  a  lessee  operating  in  the 
name  of  the  owner  was  liable  for  stock 
killed  by  it  upon  the  unfonced.  road.^ 
And  under  the  earlier  act  a  construction 
contractor  acting  in  the  name  of  and 
protected  by  the  rights  o£  a  railroad 
company  was  embraced  by  the  phrase 
'^other  persons^'  as  used  in  the  statute.^^ 
Under  that  act,  Jiowevcr.  it  was  not  suf- 
ficient to  show  that  the  stock  in  ques- 
tion was  killed  by  one  operating  its 
trains  over  the  road  of  another,  but  it 
was  essential  to  show  also  that  he  did  so 
as  lessee  w^hile  running  or  controlling 
the  road  in  the  name  of  the  lessor;  **  a 
lessee  operating  or  running  the  road  of 
another  in  his  own  name  rather  than  in 
that  of  the  owner  not  being  liable  under 
the  statute,"  such  being  the  law  until 
the  statute  was  amended  in  1877."  And 
under  this  statute  a  railroad  company, 
by  leasing  the  roadbed,  machinery,  fran- 
chises, and  effects  of  another  railroad, 
and  running  an  J  operating  the  same,  did 
not.  at  least  in  the  absence  of  a  contract 
to  so  do,  become  liable  for  stock  killed 
before  the  lease  was  made  and  while  the 
road  was  being  operated  by  the  lessor  in 
an  unfenced  condition.** 

So,  in  Illinois,  where  the  statutes  pro- 
vide  that   the  owner  of  property   may 


build  a  fence  after  refusal  of  the  rail- 
road company  to  do  so,  and  eolieet 
double  damages  from  such  corporation 
"or  party  actually  operating  or  using 
such  railroad,"  any  party  actually  using 
or  occupying  a  railroad  is  liable  for  fail- 
ure to  build  a  fence  after  notice  from  the 
landowner." 

And  in  Wisconsin,  where  every  rail- 
road corporation  operating  any  road 
must  erect  fences  under  penalty  of  lia- 
bility for  resulting  injury  to  live 
stock,  a  railroad  corporation  operat- 
ing for  its  own  benefit  a  railnoadas  lessee 
thereof  does  so  subject  to  the  duty  to 
fence  imposed  by  statute.** 

So,  in  Missouri,  where  every  eorpora- 
tion  operating  any  railroad  in  the  state 
must  erect  and  maintain  lawful  fences 
under  penalty  of  liability  in  double  dam- 
ages, any  railroad  company  operating  a 
railroad  is  liable  for  failure  to  fence  the 
right  of  way,  even  though  it  does  not 
own  the  road." 

And  Oklahoma  has  a  similar  statute, 
it  being  "the  duty  of  every  person  or 
corporation  owning  or  operating  any 
railroad"  to  fence  the  same,  and  it  being 
provided  that  "any  railroad  coiporation 
or  lessee,  person,  company,  or  corpora- 
tion operating  any  railroad"  shall  be 
liable  for  animals  killed  by  reason  of 
failure  to  construct  such  a  fence;  "  but 
this  statute  does  not  apply  to  receivers 
of  a  railroad  corporation  w^ho  are  merely 
operating  its  trains  over  the  tracks  of  an- 
other corporation  by  mere  license  or  per- 
mission, the  owner  railroad  itself  operat- 
ing the  road." 


C.  &  St.  L.  R.  Co.  V.  Thompson  (1898)   21 
Ind.  App.  355,  50  N.  E.  828. 

9  Indianapolis,  C.  &  L.  R.  Co.  v.  Warner 
(1871)  35  Ind.  515,  construing  and  applying 
3  Ind.  Stat.  413. 

10  HiK»y  V.  Indianapolis  &  V.  R.  Co. 
(1873)  45  Ind.  320. 

11  Cincinnati  &  M.  R.  Co.  v.  Paskina 
(1871)  36  Ind.  380,  holding  that  in  the  ab- 
sence of  an  allegation  to  such  effect  the 
complaint  did  show  a  cause  of  action 
against  the  lessee;  Cincinnati  &  M.  R.  Co.  v. 
Townsend  (1872)  39  Ind.  38,  holding  that 
an  allegation  that  defendant  was  running 
its  trains  upon  another's  road  at  the  time 
the  live  stock  in  question  was  killed  was 
insuflRcient,  and  rendered  the  complaint  suh- 
ject  to  demurrer. 

M  Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Bol- 
ner  (1877)  57  Ind.  572,  holding  that  the 
stattite  did  not  apply  to  all  lessees  of  rail- 
roads, and  that  liability  could  not  be  at- 
tached to  any  not  clearly  within  its  terms; 
Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Hannon 
(1878)  00  Ind.  417;  Pittsburgh,  C.  &  St.  L. 
R.  Co.  V.  Currant  (1878)  61  Ind.  38;  Cin- 
cinnati. H.  &  D.  R.  Co.  V.  Bunnell  (1878)  61 
Ind.  183;  Cincinnati,  H.  A  D.  R.  Co.  v.  Nor- 
L.R.A.1917A. 


ris  (1878)  61  Ind.  285;  Jefferson vi lie,  M.  &, 
I.  R.  Co.  V.  Downey  (1878)  61  Ind.  287. 

"See  Pittsburgh,  C.  &  St.  L.  R.  Co.  v. 
Currant  (Ind.)  supra,  and  the  Indiana  stat- 
ute set  out  in  the  text,  supra,  8. 

"Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Kain 
(1871)  35  Ind.  291. 

"Ohio  &  iM.  R.  Co.  V.  Russell  (1885)  115 
111.  52,  3  N.  E.  561. 

iflMcCall  V.  Chamberlain  (1861)  13  Wis. 
687;  Cook  v.  Milwaukee  &  St.  P.  R.  Co. 
(1874)  36  Wis.  45,  construing  and  applying 
Wisconsin  Rev.  Stat.  §  1810. 

17  Porter  v.  Illinois  Southern  R.  Co. 
(1909)  137  Mo.  App,  293,  117  S.  W.  080, 
construing  Missouri  Rev.  Stat.  1899,  §  1105, 
to  apply  to  a  railroad  company  operating  a 
railroad  constructed  by  another  corporation, 
whether  the  possession  is  by  lease,  purchase, 
or  otherwise:  Farley  v.  St.  Louis.  K.  C.  A 
N.  R.  Co.  (1880)  72  Mo.  338,  construing 
Missouri  Rev.  Stat.  1879,  §  809,  to  apply  to 
a  railroad  company  operating  its  trains  oyer 
the  tracks  of  another  railroad  company,  un- 
der an  "arrangement"  made  with  such  other 
company. 

W  See  LuSK  V.  Eddingtok,  antis  536. 

»  (Okla.)  Ibid. 
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So,  in  Wasiiiiigtoit,  where  '^all  rail- 
road oompttnies  owning  or  operating 
lin«s  of  railroad"  in  the  jurisdiction  are 
liable  for  stock  killed  unless  the  road  is 
fenced,  a  eorporation  operating  a  rail- 
road owned  by  another  eorporation  is 
within  the  statute.**^ 

And  in  Maine,  where  the  statute  pro- 
vides that  legal  and  suffieient  fences 
should  he  made  and  maintained,  but 
does  not  say  by  what  corporation,  and 
the  statute  also  provides  that  after  no- 
tice "the  corporation  owning,  control- 
ling or  operating  such  railroad"  is  lia- 
ble to  a  forfeiture  for  neglect  to  build  or 
repair,  a  lessee  operating  and  having 
full  control  of  another's  road  is  within 
the  purview  of  the  statute,  and  liable 
for  injui'ies  resulting  from  an  illegal  or 
insufficient   fence.*^ 

And  under  statutes  making  railroad 
corporations  and  their  agents  liable  for 
animals  iigured  as  a  result  of  a  neglect  to 
ereet  and  maintain  proper  fences,  a  les- 
see,^ a  railroad  corporation  operating 
the  road  of  another  corporation  under  a 
contract,^  and  a  const  motion  contrao* 
tor^  all  are  agents  within  the  meaning 
of  the  act,  and  therefore  liable  for  in- 
juries to  animals  struck  by  a  train 
operated  by  them,  the  animals  having 
come  upon  the  track  at  a  point  where  the 


traek  was  unfeneed  or  where  the  fence 
was  out  of  repair. 

And  under  a  California  statute  which 
merely  declares  that  railroad  corpora- 
tions must  make  and  maintain  good  and 
sufficient  railroad  fences  under  penalty 
of  liability  for  stock  killed  because  of 
such  failure,  it  has  been  held  that  a 
railroad  company  in  possession  of  a,nd 
operating  and  controlling  a  railroad  as 
lessee  is  within  the  statute.  And  is  liable 
for  stock  killed  or  injured  as  a  result  of 
a  failure  to  maintain  a  statutory 
fenee.^* 

And  although  a  railroad  company  op- 
erating trains  over  the  road  of  another 
as  lessee  or  licensee  has  no  authority  to 
enter  upon  or  fence  the  sides  of  the 
track,  and  no  obligation  rests  upon  it 
to  do  so,  it  has  been  ruled  that  it  is  re- 
sponsible for  all  injury  resulting  from 
its  use  of  the  road  in  an  unfeneed  con- 
dition, the  owner  having  failed  to  erect 
the  statutory  fence, — it  being  said  that 
the'  demands  of  public  policy  require 
that  it  shall  be  responsible  for  injuries 
resulting  from  the  defective  condition 
of  which  it  knew  and  with  respect  to 
which  it  must  have  assumed  the  risk,  it 
having  presumed  to  use  the  road  in  its 
unfeneed  and  unprotected  condition.*® 

And  in  Kentucky  a  lessee  of  a  road 
from  a  railroad  company  which  had  con- 


8*  Sec  Oregon  R.  &,  Nav.  Co.  v.  Dacreti 
(1890)  1  Wash.  195,  23  Pac.  415,  constru- 
ing Washington  Territory  Laws  of  1883,  p. 
51  (Act  Nov.  28.  1883,  §§  1,  8). 

21  Gould  V.  Bangor  &  P.  R.  Co.  (1880)  82 
Me.  122,  19  Atl.  84,  construing  and  applying 
Maine  Rev.  Stat.  chap.  51,  §§  39,  37. 

SSClemtgnt  v.  Caniield  (1856)  28  Vt  302, 
applying  Vermont  Comp.  Stat.  chap.  26,  S 
41.  In  this  conneetion  the  court  said:  ^'It 
does  not  seem  to  us  there  is  any  difficulty  in 
extending  the  statute  to  everyone  who  nias 
the  TOad  under  or  by  permisaion  of  the 
company,  until  such  fences  and  cattle 
guards  are  erected.  The  word  'agent'  is  a 
very  extensive  term,  and  may  be  fairly  ap- 
plied to  almost  anyone  who  performs  the 
ofHce  of  another.  This  lessee,  in  one  sense 
certainly,  is  the  agent  of  the  company.  He 
is  performing  their  functions,  and  clothed 
with  their  prerogatives,  or  he  could  not  be 
allowed  to  take  tolls  or  freight  and  fare 
upon  the  road,  or  to  run  engines  where  he 
does  probably.  In  this  sense  he  is  the  agent 
of  the  company,  and  having,  as  such  agent, 
acquired  the  powers  and  prerogatives  of 
the  company,  is  it  anything  unreasonable 
that  he  should,  while  exercising  such  powers 
and  prerogatives,  be  subjeeted  to  the  tame 
liabilities  which  the  law  imposes  upon  the 
company  and  their  agents  who  destroy  prop- 
erty? But  it  is  said  that  a  lessee  is  not  of 
the  class  of  agents  referred  to  in  the  stat- 
L.R.A.1917A. 


ute;  that  the  statute  probably  refers  pri- 
marily to  those  agents  of  the  company  who 
are  under  their  control,  like  engineers  and 
conductors.  But  does  not  the  very  relation 
in  which  the  terra  'agent*  is  used  in  this 
statute  show  that  the  legislature  must.have 
adopted  that  most  extensive  term  for  the 
very  purpose  of  reaclujig  any  and  all  per- 
sons who  might  acquire  the  right  to  run  the 
road,  under  the  powers  conferred  upon  the 
corporation?  Any  other  construction  would 
seem  to  be  contrary  to  the  fair  use  of  the 
term  'agent'  with  reference  to  the  subject- 
matter.  I  am  well  aware  that -a  lessee  is 
not  the  agent  of  the  corporation  for  all,  or 
for  most,  purposes.  But  in  this  sense,  in- 
asmuch as  they  execute  these  important 
public  functions  under  and  by  \irtue  of  the 
franchises  conferred  upon  the  corporation, 
they  may  fairly  be  regarded  as  their 
agents." 

MBay  City  &  E.  S.  R  Co.  v.  Austin 
(1870)  21  Mich.  390. 

«*  Gardner  v.  Smith  (1859)  7  Mich.  410. 
74  Am.  Dec.  722. 

M  Johnson  v.  Southern  P.  Co.  (1909)  11 
CaL  App.  278,  104  Pac.  713,  applying  Cali- 
fornia Civ.  Code,  §  485. 

86  Illinois  C.  R.  Co.  v.  Kanouse  (1866)  39 
m.  272,  89  Am.  Dec  309;  Toledo,  P.  &  \V. 
R.  Co.  V.  Rumbold  (1866)  40  lU.  143  (dic- 
tum) ;  East  St.  Louis  &  C.  R.  Co.  v.  Gerber 
(1876)   82  lU.  632   (dictum). 


542 


ANNOTATION'— KAILKOAD  FENCES— DUTV  OF  LESSEE  OR  UCENSEE. 


tracted  with  an  adjoining  landowner  to 
erect  and  maintain  fences  has  been  held 
liable  in  tort  for  animals  injured  be- 
cause of  failure  to  perform  the  contract 
duty.*' 

In  Ohio,  without  reference  to  the  stat- 
ute involved;  it  has  been  held  that  a 
railroad  company  running  its  trains  over 
the  tracks  of  another  railroad  company, 
both  companies  using  such  tracks  under 
a  traffic  agreement  calling  for  joint  run- 
ning and  management,  was  liable  jointly 
with  the  owning  company  for  failure  to 
fence  the  track  as  required  by  law.** 

But  some  statutes  haye  been  construed 
as  not  extending  to  lessees  or  licensees. 

Thus,  in  Canada,  where  by  the  terms 
of  "the  Railway  Act"  (Can.  Consol. 
Stat.  chap.  66,  §§  13,  15)  it  is  the  duty 
of  a  railway  company  to  erect  fences 
under  penalty  of  liability  for  live  stock 
injured  as  a  result  of  a  failure  to  do  so, 
and  the  term  "company"  as  so  used 
means  the  company  authorized  to  con^ 
struct  the  railway,  a  lessee  of  a  railway 
is  under  no  duty  to  construct  railway 
fences,**  unless  it  has  by  a  special  agree- 
ment confirmed  by  statute  contracted  to 
assume  the  duties  and  obligations  of  the 
lessor  company.'* 

And  where  the  statute,  as  in  Iowa  at 
one  time,  made  any  railroad  company 
running  or  operating  "its"  road  and  fail- 
ing to  fence  absolutely  liable  for  injuries 
to  live  stock,  a  lessee  merely  in  posses- 
sion of  and  running  a  road  of  another 
was  declared  not  to  be  liable  under  the 
statute  for  stock  killed  by  its  trains  run- 

*»Jioward  v.  Maysville  &  B.  S.  R.  Co. 
(1002)  24  Ky.  L.  Rep.  1051,  70  S.  W.  631, 
holding  that  proof  or  admission  of  the  ex- 
istence of  the  contract  between  the  lessor 
and  the  plaintiff  made  unjustifiable  the  giv- 
ing of  a  peremptory  instruction  to  find  for 
the  lessee. 

M  Berchold  v  Lake  Shore  &  M.  S.  R.  Co. 
(1878)  4  Ohio  Dec.  Reprint,  329. 

W  Bennett  v.  Covert  (1864)  24  U.  C.  Q. 
B.  38. 

WVan  Natter  v.  Buffalo  &  L.  H.  R.  Co. 
(1868)  27  U.  C.  Q.  B.  581,  and  Holmes  v. 
(Jrand  Trunk  R.  Co.  (1888)  27  U.  C.  Q.  B. 
595,  holding  that  a  railway  company  oc- 
cupying and  operating  a  railway  as  tenant 
thereof  was  bound  to  fence  the  same. 

«lLiddle  v.  Keokuk,  Mt.  P.  &  M.  R.  Co. 
(1867)  23  Iowa,  378,  construing  and  apply- 
ing Iowa  Laws  1862,  chap.  ]69,  §  6.  In 
this  connection  the  court  said  that  *the  lan- 
guage is  clear,  plain,  and  fairly  susceptible 
of  but  one  meaning.  The  law  does  not  re- 
quire the  lessee  to  fence  the  road,  nor  make 
him  liable  for  injuries  to  property  if  he 
does  not.  Giving  it  the  most  liberal  con- 
struction, .  .  .  wc  still  think  it  would 
require  at  our  hands  the  clearest  judicial 
L.n.A.1917A. 


ning  on  an  unfeneed  portion  of  the 
road;'^  but  otherwise  where  the  lessee 
had  the  exclusive  right  to  run,  operate, 
and  control  the  road  for  a  definite  'and 
extended  period,  and  had  exercised  the 
right  of  maintaining  fences,  it  having 
been  held  in  such  case  that  the  lessee 
was  for  fencing  purposes  more  than  a 
lessee,  and  was  in  fact  the  company 
owning  and  running  the  road  within  the 
meaning  of  the  statute.'^  But  by  Iowa 
Act  of  April  3,  1868,  the  statute  of  that 
state  was  extended  to  ^^lessees  operating 
or  running  any  railroad*'  the  same  as 
the  company  owning  or  controlling  the 
same.** 

So,  in  New  York,  under  §  44  of  chap. 
10  of  the  Laws  of  1850,  as  amended  by 
§  8  of  chap.  282  of  the  Laws  of  1854, 
which  provided  that  "every  railroad  cor- 
poration, whose  line  of  road  is  open  for 
use,  .  .  .  and  every  railroad  company 
formed,  or  to  be  formed,  but  whose  lines 
are  not  now  open  for  use,  shall,  before 
the  lines  of  such  railroad  are  opened, 
erect  and  thereafter  maintain  fences  on 
the  sides  of  their  roads,"  etc.,  under  pen- 
alty of  liability  for  resulting  injuries,  it 
was  held  that  such  statutes  did  not  im- 
pose any  duty  or  liability  upon  foreign 
railroad  corporations  operating  on  roads 
within  the  state  under  a  contract  there- 
for or  a  lease  thereof.**  But  there  was 
one  decision  to  the  contrary,  the 
position  being  taken  that  the  leased  road 
was  in  fact  the  lessee^s  line  of  road 
within  the  meaning  of  the  act.**  And 
in   another   case    the    court   of   appeals 


\  legislation  to  extend  it  so  as  to  cover  plain- 

'  tiff's  claim." 

M  Stewart  v.  Chicago  A  N  W.  R.  Co. 
(1869)  27  Iowa,  282. 

M  (Iowa)  Ibid.;  Stephens  v.  Davenport  A. 
St.  P.  R.  Co.  (1873)  36  Iowa,  327,  holding  a 
lessee  liable  for  stock  killed  by  its  trains; 
Clary  v.  Iowa  Midland  R.  Co.  (1873)  37 
Iowa,  344,  holding  that  a  contract  by  the 
lessor  to  keep  up  the  fences  could  not  re- 
lieve the  lessee  from  the  liability  imposed 
by  statute;  Downing  v.  Chicago,  R.  I.  &  P. 
R.  Co.  (1878)  48  Iowa,  96  (cattle  guard). 

M  Parker  v.  Ren.sselaer  &  S.  R.  Co.  (1853) 
16  Barb.  (N.  Y.)  315:  Shanchan  v.  New  York 
&  N.  H.  R.  Co.  (1869)  10  Abb.  Pr.  (N.  Y.) 
398. 

8*  T^bussiere  v.  Now  York  &  N.  H.  R. 
Co.  (1860)  10  Abb.  Pr.  (N.  Y.)  398,  note. 
.And  see  Ditchett  v.  Spuvten  Duyvil  &  P.  M. 
R.   Co.    (1876)    67    N.  Y.  425,   wherein  the 

,  court  seems  to  have  inclined  to  the  view 

,  that  a  lessee  of  a  railroad  belonging  to  an- 
other corporation,  if  in  possession  of  and 
operating  the  same,  would  he  responsible  for 
the  erection  and  maintenance  of  fences  un- 

I  (ler  the  statute.    And  see  also  Burchfield  v. 

'  Northern  C.  R.  Co.  (1870)  57  Barb.  (N.  Y.) 
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decided  that  a  railroad  company  was  lia- 
ble for  failure  to  fence  a  road  which  it 
did  not  own,  but  over  which  it  ran  its 
cars  in  conjunction  with  several  other 
railroad  companies,  all  of  which  used 
and  maintained  the  road  for  their  joint 
benefit.**  And  the  provision  of  the 
Laws  of  1864,  chap.  582,  §  2,  impos* 
ing  the  duty  of  maintaining  fences 
upon  the  lessees  of  the  railroad  of  any 
railroad  corporation,*'  was  retained  in 
N.  Y.  Laws  1890,  chap  565,  §  32,  as 
amended  by  Laws  1891,  chap.  367,  as 
amended  by  Laws  1892,  chap.  676,  the 
act  reading,  ''Every  railroad  corporation 


and  any  lessee  or  otfa»r  person  in  pes- 
session  of  the  road,"  etc.^  Under  the 
latter  provision,  however,  it  has  been  de- 
cided that  a  railroad  company  having  a 
traffic  arrangement  with  another  rail- 
road company,  by  which  the  former  was 
allowed  to  run  one  train  a  day  over  the 
road  of  the  latter,  was  not  a  person  in 
possession  of  the  road  within  the  mean- 
ing of  the  act,  and  was  therefore  not 
liable,  no  lease  being  established.** 

And  some  other  statutes  do  not  under 
all  circumstances  apply  to  lessees  or  li- 
censees.** 


689,  wherein  the  eourt  indicated  that  in  its 
opinion  the  court  in  Parker  v.  Rensselaer  & 
S.  R.  Co.  (N.  y.)  supra,  gave  the  Act  of  1850 
too  narrow  a  construction. 

M  Tracy  t.  Troy  &  B.  R.  Co.  (1868)  38 
N.  Y.  433,  98  Am.  Dec.  54,  affirming  (1867) 
r>5  Barb.  529.  This  decision  was  founded 
upon  peculiar  facts  in  that  the  road  in  ques- 
tion was  constructed  solely  for  the  use  of 
several  associated  railroads,  ail  of  whieh 
were  stockholders  in  the  corporation  build- 
ing the  road,  which  corporation  was  not 
formed  for  profit  and  did  not  own  or  run 
any  rolling  stock,  and  in  fact  had  no  right 
to  do  so,  being  supported  by  assessments 
on  the  railroad  companies  for  whose  benefit 
it  was  constructed. 

•7  See  Throne  v.  Lehigh  Valley  R.  Co. 
(1895)  88  Hun.  141,  34  N.  Y.  Supp.  525,  and 
Burchfield  v.  Northern  C.  R.  Co.  (1870)  57 
Barb.  (K.  Y.)  689,  holding  that  lessees  of  a 
railroad  who  were  operating  the  f^ame  were 
liable  under  the  statute  for  stock  killed  by 
reason  of  neglect  to  erect  and  maintain 
fences  as  required  by  statute. 


MSee  Throne  v.  Lehigh  Valley  R.  Co.  (W. 
Y.)  supra,  and  Edwards  v.  BuflTalo,  R.  &  P. 
R.  Co.  (1896)  8  App.  Div.  390,  40  N.  Y. 
Supp.  788. 

w  Edwards  ▼.  Buffalo,  R.  &  P.  R.  Co. 
(H.  Y.)  supra.  In  this  case.  Ward,  J.,  dis- 
sented, contending  that  ''the  statute  under 
consideration  should  receive  a  fair  and  lib- 
eral construction.  Its  purpose  evidently 
was  to  make  any  railroad  corporation  liable 
that  was  using  an  un fenced  track  upon 
which  animals  were  killed  by  its  trains.  It 
was  not  necessary  that  the  defendant  should 
have  had  ex'^lusive  possession  of  the  Lehigh 
road.  It  was.  only  necessary  that  it  should 
have  the  right  of  possession  and  an  actual 
possession  for  the  purposes  of  its  trains. 
With  all  due  respect,  I  think  the  view 
taken  by  the  majority  of  the  court  gives  too 
limited  a  construction  to  the  statute,  and 
defeats  the  purposes  of  the  legislature  in 
enacting  it.'' 

M  See  Indiana  cases  set  out  supra,  notes 
11  and  12,  and  the  Oklahoma  case  cited  su- 
pra, note  19.  G.  J.  C. 


OKLAHOMA  SUPREME  COrRT. 

ST.    LOUIS    &    SAN    FRANCISCO    RAIL- 
ROAD  COMPANY,  Plff.  in  Err., 

V. 

HARRIETT  ALMA  BELL. 


(—  Okla. 


159  Pac.  336.) 


Evidence  —  restoration  of  higliw€y  — 
sufficiency.  ^ 

1.  In  a  suit  in  damages  for  personal  in- 
juries, based  upon  the  theory  that  defendant 
had  failed  to  restore  a  highway  to  its  former 

Headnotes  by  Ttmi^ER,  J. 


state,  or  to  such  a  condition  that  its  use- 
fulness would  not  be  materially  impaired,  in 
violation  of  Comp.  Laws  1909,  §§  ]360,  7498, 
evidence  examined  and  held,  that,  as  there 
was  evidence  reasonably  tending  to  prove  tiie 
condition  of  the  highway  at  the  place  of 
the  accident,  prior  to  the  construction  of  the 
crossing  at  which  the  injury  occurred,  and 
that  the  same  had  not  been  restored,  the 
court  did  not  err  in  submitting  the  questiou 
of  whether  it  had  been  restored  to  the  jury. 
Held,  further,  that  §  7498,  supra,  was  ap- 
plicable to  a  railway  crossing  constructed 
subsequent  to  its  enactment.  i 

For  other  cases,  see   Trial,  II.   b,  in  Dig. 
1-52  y.  B, 


Note.  —The  question  whether  the  negli- 
gence of  the  operator  of  an  automobile  is 
imputable  to  a  person  riding  with  him  so 
as  to  preclude  a  recovery  by  the  latter 
against  a  third  person  is  considered  in  the 
note  to  Rebillard  v.  Minneapolis,  St.  P.  k 
S.  Ste.  M.  R.  Co.  L.R.A.1915B,  953.  That 
note  also  covers  the  question  of  the  per- 
sonal contributory  negligence  of  the  pas.- 
L.R.A.1917A 


senger.  The  related  question  as  to  the  re 
sponsibility  of  a  guest  for  injury  to  a  third 
person  through  negligence  of  the  operator 
of  the  c&r  is  treated  in  the  note  to  Wilker- 
son  V.  Myatt-Dicks  Motor  Co.  L.R.A.1915E, 
439;  and  see  later  case,  Anthony  v.  Kief- 
ner,  L.R.A.1915F,  876.  As  to  liability  on 
the  theory  of  joint  enterprise,  see  Judge  v. 
Wallen,   L.R.A.1935E,   436,   and   note;    and 
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Neeligeiioe  —  imputed  ^  passenger  iu 

automobile. 

2.  The  contributory  negligence  of  the 
chauiTeur  cannot  be  imputed  to  one  who  is 
travelins:  in  the  vehicle  with  him  bv  invita- 
tion  of  the  owner  of  the  car.  To  render  one 
liable  for  the  negligence  of  the  chauffeur, 
either  the  relation  of  master  and  servant  or 
principal  and  agent  must  exist,  or  the  par- 
tics  must  be  engaged  in  a  joint  enterprise, 
whereby  responsibility  for  each  other's  acts 
exists.  # 

For  other  cases,  see  Negligence,  II.  e,  i>  in 
Dig.  1-52  y.  S. 

Same  —  joint  enterprise. 

3.  Parties  cannot  be  said  to  be  engaged  in 
a  joint  enterprise,  within  the  meaning  of  the 
law  of  negligence,  unless  there  be  a  oom- 
munity  of  interests  in  the  objects  or  pur- 
poses of  the  undertaking,  and  an  equal  right 
to  direct  and  govern  the  movements  and  con^ 
duct  of  each  other  with  respect  thereto. 
Each  must  have  some  voice  and  right  to  be 
heard  in  its  control  or  management. 

For  other  cases^  see  Negligence,  II.  e,  1,  in 
Dig.  1-02  N.  &'. 

Proximate  cause  —  defective  lilffliway  — 
overturninfc  of  automobile. 

4.  Tn  a  suit  in  damages  for  personal  in- 
juries, M'here  the  evidence  discloses  that,  at 
the  place  of  the  injury,  defendant's  track 
runs  practically  east  and  west  and  inter- 
sects the  public  highway  at  right  angles  on 
about  a  o-foot  grade;  that  the  highway  is 
carried  over  the  railroad  on  a  cronsing,  and 
slopes  l)ack  on  both  sides  of  the  track  for 
a  dLstance  of  some  20  feet :  that  about  that 
distance  south  and  parallel  to  the  track, 
and  some  3  or  4  feet  under  the  surface  of 
the  highway,  defendant  had  placed  a  culvert, 
consisting  of  pipe  about  18  inches  in  dia- 
meter and  about  2.")  feet  long,  for  the  pur- 
pose of  conveying  the  water  from  the -hills 
south  and  east  of  the  railroad  into  a  creek 
some  40  or  50  feet  from  its  west  end;  and 
where,  at  the  time  of  the  injury,  the  water, 
in  flowing  through  the  culvert  and  falling 
from  the  west  end  of  the  pipe,  had  made  a 
hole  some  20  or  30  feet  in  diameter  down  to 
the  level  of  the  water  in  the  creek,  a  distance 
of  some  1 8  feet,  and  had  caused  the  dirt  over 
that  end  of  the  pipe  to  sink  and  encroar-'i 
upon  the  highway  to  such  an  extent  that, 
while  the  wagon  track  of  llic  highway  ran 
straight  from  the  crossing  up  to  the  hole, 
it  deflected  to  the  left  aroimd  tlie  hole,  which 
was  obscured  by  weeds  and  undergrowth, 
and  where,  on  the  day  of  the  injury,  de- 
ceased and  two  others  were  ridiTig  as  guests 
of  the  owner  in  tlie  back  seat  of  an  auto- 
mobile, going  south  along  this  highway: 
that  over  the  cliauffeur,  in  the  front  seat,  he 
had  no  control;   that  the  car  mounted  the 


crossing   between    the   rails   of  defendant's 

railroad  slowly  and  a  little  to  the  west  of 
the  traveled  way;  that,  after  the  front 
wheels  had  crossed  the  south  rail,  the  chaui- 
feur,  having  dropped  the  magneto  key  on 
the  floor  of  the  car,  with  his  right  hand  still 
grasping  the  steering  wheel,  reached  to  pick 
it  up,  and  that,  while  so  doing,  he  deflect e<I 
the  car  so  far  to  the  right  as  to  run  to  the 
edge  of  the  hole,  where  it  slipped  on  the 
crumbling  earth  and  fell  into  the  hole,  and, 
in  falling,  turned  over  and  killed  deceased — 
held,  that  the  negligence  of  defendant  in 
leaving  the  hole  in  the  highway  was  the 
proximate  cause  of  the  injury. 
For  other  cases,  see  Froximate  Cause,  IV.  a, 
in  Dig,  1^52  N.  8. 

Same  —  concurring;  nef^liseuce. 

5.  Where  the  negligence  of  defendant  and 
the  act  of  a  third  person  concur  to  produce 
the  injury  complained  of,  so  that  it  would 
not  have  happened  in  the  absence  of  either, 
the  negligence  is  the  proximate  cause  of  the 
injury. 

For  other  cases,  see  Proicimate  Cause,  I.  in 
Dig.  1-52  N.  8. 

Highway  ^  Interference  with  —  care. 

6.  That  part  of  the  charge  which  made 
it  the  absolute  duty  of  defendant  to  keep 
the  hole  in  question  "free  from  weeds, 
brush,  or  other  obstruction,  or  to  erect  sudi 
barriers  as  would  reasonably  be  calculated 
to  prevent  the  driving  or  falling  in  such 
hole  by  persons  traveling  that  highway," 
was  not  error,  in  that  it  placed  too-  high  a 
degree  of  care  on  defendant. 

For  other  cases,  see  Trial,  III.  e,  -f,  in  Dig. 
1-52  N.  S. 

Trial  —  fnipntcfl  negligence  —  question 
for  court. 

7.  On  the  undisputed  facts  in  this  case, 
the  question  of  imputed  negligence  was  one 
of  law  for  the  court,  and  not  a  question  of 
contributory  negligence,  required  to  be  left 
to  the  jury  as  a  question  of  fact,  by  Const 
art.  23,  §  G. 

For  other  cases,  see  Trial,  II.  c,  8,  in  Dig, 
1-52  y.  S. 

(June  IS,  1916.) 

f?  RROR  to  the  District  Court  for  Okla- 
j  homa  County  to  review  a  judgment  in 
plaintiff's  favor  in  an  action  brought  to  re- 
cover damages  fj^r  the  death  of  her  husband, 
alleged  to  have  been  caused  by  defendant's 
negligence.    Affirmed. 

Tlie  facts  are  stated  In  the  opinion. 
Messrs.    W.    F.    £vans,    K.    A.    Klein- 
.Schmidt,  and  J.  H.  Grant,  for  plaintiff  in 
error : 

There  were  no  facts  proven  which  entitled 


the  liability  of  co-owners  as  such  is  treated 
in  the  note  to  Hamilton  v.  Vioue,  L.R.A. 
1916E.  1300. 

Generally  as  to  defect  in  highway  as  proxi- 
mate cause  of  an  injurv,  see  notes  in  13 
L.R.A.(N.S.)  1252  and  20  L.R.A.(N.S.) 
732.  Specifically  as  to  obstruction  in  high- 
L.R.A.1917A. 


way  as  proximate  cause  of  an  injury  not- 
withstanding intervening  cause,  see  note  t«» 
Ix>uisville  Home  Teleph.  Co.  v.  Gasper,  9 
L.R.A.(N.S.)    548. 

Generally  as  to  duty  with  respect  to  con- 
dition of  highway,  see  notes  in  13  L.R.A. 
.(X.S.)  1219  and  20  L.R.A.(N.S.)  512. 
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the  plaintiff  to  recover  under  §  13G0  of  our 
statutes,  and  the  court  should  have  so  in- 
structed the  jury;  and  an  instruction  per- 
mitting a  recovery  thereunder  is  erroneous. 

Chicago,  M.  &  St.  P.  R.  Co.  v.  Milwaukee, 
97  Wis.  418,  72  N.  W.  1118;  Sutton  v. 
Chicago,  St.  P.  M.  &  O.  R.  Co.  98  Wis.  157, 
73  N.  W.  993;  Cole  v.  German  Sav.  &  L. 
Soc.  63  L.R.A.  416,  69  C.  C.  A.  593,  124 
Fed.  113,  14  Am.  Neg.  Rep.  676;  Missouri, 
K.  &  T.  R.  Co.  V.  Byrne,  40  C.  C.  A.  402, 
100  Fed.  359;  Stephens  y.  Oklahoma  City 
R.  Co.  28  Okla.  340,  33  L.R.A.(N.S.)  1007, 
114  Pac.  611;  Bales  v.  McConnell,  27  Okla. 
407,  40  L.R.A.(N.S.)  940,  112  Pac.  978;  La 
Londe  v.  Peake,  82  Minn.  124,  84  N.  W. 
726;  Setter  v.  Maysville,  114  Ky.  60,  69 
8.  W.  1074;  Block  v.  Milwaukee  Street  R. 
Co.  89  Wis.  371,  27  L.R.A.  366,  46  Am.  St. 
Rep.  849,  61  N.  W.  1101;  Milwaukee  &  St. 
P.  R.  Co.  V.  Kellogg,  94  U.  S.  469,  24  L. 
ed.  256;  ^tua  F.  Ins.  Co.  v.  Boon,  96  U.  8. 
117,  24  L.  ed.  395;  Goodlander  Mill  Co.  v. 
Standard  Oil  Co.  27  L.R.A.  683,  11  C.  C.  A. 
253,  24  U.  S.  App.  7,  63  Fed.  400;  Haile 
v.  Texas  &  P.  R.  Co.  23  L.R.A.  774,  9  C. 
C.  A.  134,  23  U.  S.  App.  801,  60  Fed.  557 ; 
Scheffer  v.  Washington  City,  V.  M.  &  G.  8. 
R.  Co.  105  U.  S.  249,  26  L.  ed.  1070; 
Rodgers  v.  Missouri  P.  R.  Co.  75  Kan.  222, 
10  L.R.A.(N.S.)  658,  121  Am.  St.  Rep.  416, 
88  Pac.  885,  12  Ann.  Cas.  441;  Hannihal 
v.  Campbell,  30  C.  C.  A.  63,  57  U.  8.  App. 
484,  86  Fed.  297 ;  Richardson  v.  Boston,  156 
Mass.  145,  30  N.  E.  478;  Logan  v.  New  Bed- 
ford, 167  Mass.  534,  32  N.  K.  910;  Tarraa 
V.  Winona,  71  Minn.  22,  73  N.  W.  606. 

If  the  deceased  was  engaged  in  a  joint 
enterprise  with  the  other  members  of  the 
automobile  party,  or  with  the  driver  of 
the  machine,  Du  Bose,  the  negligence  of 
the  driver  is  imputable  to  him,  and  the 
plaintiff  cannot  recover. 

Davis  V.  Chicago,  R.  I.  &  P.  R.  Co.  16 
L.R.A.  (N.S.)  424,  88  C.  C.  A.  488,  159  Fed. 
10;  Shultz  V.  Old  Colony  Street  R.  Co.  193 
Mass.  309,  8  L.R.A.(N.S.)  597,  118  Am.  St. 
Rep.  502,  79  N.  E.  873,  9  Ann.  Cas.  402; 
Payne  v.  Chicago,  R.  I.  &  P.  R.  Co.  39  Iowa, 
523;  Nesbit  v.  Gamer,  75  Iowa,  314,  1 
L.R.A.  152,  9  Am.  St.  Rep.  486,  39  N.  W. 
516;  McBride  v.  Des  Moines  City  R.  Co. 
134  Iowa,  398,  109  N.  W.  618;  Koplitz  v. 
St.  Paul,  86  Minn.  373,  68  L.R.A.  74,  90 
N.  W.  794;  Johnson  v.  Gulf,  C.  &  S.  F.  R. 
Co.  2  Tex.  Civ.  App.  139,  21  S.  W.  274; 
Donnelly  v.  Brooklyn  City  R.  Co.  109  N.  Y. 
16,  15  N.  E.  733;  Titus  v.  New  Scotland, 
90  Hun,  468,  35  N.  Y.  Supp.  971;  Schron 
V.  Staten  Island  Electric  R.  Co.  16  App. 
Div.  Ill,  45  N.  Y.  Supp.  124,  3  Am.  Neg. 
Rep.  61;  Cass  v.  3d  Ave.  R.  Co.  20  App. 
Div.  691,  47  N.  Y.  Supp.  366;  Boyden  v. 
Fitchburg  R.  Co.  72  Vt.  89.  47  Atl.  409; 
L.R.A.1917A.  35 


Omaha  &  R.  Valley  R.  Co.  v.  Talbot,  48 
Neb.  627,  67  N.  W.  599;  AUyn  v.  Boston 
&  A.  R.  Co.  105  Mass.  77;  Yarnold  v. 
Bowers,  186  Mass.  396,  71  N.  E.  799;  Con- 
solidated Traction  Co.  v.  Hoimark,  60  N. 
J.  L.  456,  38  Atl.  684;  Baxter  v.  St.  Louis 
Transit  Co.  103  Mo.  App.  597,  78  S.  W.  70 ; 
Missouri,  K.  &  T.  R.  Co.  v.  Bussey,  66  Kan. 
735,  71  Pac.  261;  Bush  v.  Union  P.  R.  Co. 
02  Kan.  709,  64  Pac.  624;  Brommer  v. 
Pennsylvania  R.  Co.  29  L.R.A.(N.8.)  924, 
103  C.  C.  A.  136,  179  Fed.  677. 

One  traveling  upon  a  public  highway, 
who  carelessly  or  wilfully  quits  the  trav- 
eled portion  thereof  and  is  injured  thereby, 
is  not  entitled  to  recover. 

Elliott,  Roads  &  Streets,  2d  ed.  §  621; 
Tritz  V.  Kansas  City,  84  Mo.  632;  Brown 
V.  Glasgow,  57  Mo.  156;  Sykes  v.  Pawlet, 
43  Vt.  446,  6  Am."Rep.  296;  Perkins  v.  Fay- 
ette, 68  Me.  152,  28  Am.  Rep.  84;  Fitz- 
gerald V.  Berlin,  64  Wis.  203,  24  N.  W. 
879;  Rice  v.  Montpelier,  19  Vt.  470;  Pack- 
ard V.  Packard,  16  Pick.  191;  Tisdale  v. 
Norton,  8  Met.  388;  Campbell  v.  Race,  7 
Cush.  408,  64  Am.  Dec.  728;  Ireland  v. 
Oswego,  H.  &  S.  PI.  Road  Co.  13  N.  Y. 
626;  Hay  v.  Weber,  79  Wis.  687,  24  Am. 
St.  Rep.  737,  48  N.  W.  869;  Rhyner  v. 
Menasha,  97  Wis.  523,  73  N.  W.  41 ;  Hanni- 
bal V.  Campbell,  30  C.  C.  A.  63,  57  U.  S. 
App.  484,  86  Fed.  297. 

Before  a  defendant  can  be  made  to  re- 
spond in  damages  for  an  accident,  it  must 
appear  that  he  was  negligent  in  the  dis- 
cbarge of  some  duty  toward  the  plaintiff, 
and  that  such  negligence  was  the  direct  and 
proximate  cause  of  the  injury  complained 
of. 

St.  Louis  &  S.  F.  R.  Co.  v.  Hess,  34  Okla. 
616»  126  Pac.  760;  Milwaukee  &  St.  P.  R. 
Co.  V.  Kellogg,  94  U.  S.  469,  24  L.  ed.  256 ; 
Hughes  T.  Chicago,  R.  I.  &  P.  R.  Co.  35 
Okla.  482,  130  Pac.  691 ;  Kreigh  v.  Westing- 
house,  C.  K.  &  Co.  11  L.ILA.(N.S.)  684,  81 
C.  O.  A.  338,  162  Fed.  120;  Eberhardt  v. 
Glasgow  Mut.  Teleph.  Asso.  91  Kan.  763, 
139  Pac.  416;  Rodgers  v.  Missouri  P.  R. 
Co.  75  Kan.  222,  10  L.R.A.(N.S.)  658,  121 
Am.  8t.  Rep.  416,  88  Pac.  885,  12  Ann. 
Cas.  441;  Gulf,  C.  &  8.  F.  R.  Co.  v.  Turn- 
er, —  Tex.  Civ.  App.  — ,  93  8.  W.  195; 
Oklahoma  City  R.  Co.  v.  Barkett,  30  Okla. 
28,  118  Pac.  360;  St.  Louis  &  8.  F.  R.  Co. 
V,  Krai,  31  Okla.  624,  122  Pac.  177;  8 
Thomp.  Neg.  1914,  §  50;  Stephens  v.  Okla- 
homa City  R.  Co.  28  Okla.  340,  33  L.R.A. 
(N.S.)   1007,  114  Pac.  611. 

It  is  extremely  prejudicial  to  bring  into 
the  case  for  the  first  time  at  the  trial,  and 
without  notice  to  the  defendant,  new  and 
additional  specifications,  such  as  the  duty 
to  erect  barriers. 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Mclntire, 
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29  Okla.  797,  119  Pac.  1008;  Wesley  v. 
Diamond,  26  Okla.  170,  109  Pac.  524;  Her- 
bert V.  Wa^g,  27  Okla.  674,  117  Pac.  209; 
King  V.  Stephenson,  29  Okla.  29,  116  Pac. 
J  83. 

Messrs.  Harris  &  Xowlln,  for  defendant 
in  error: 

The  -court  gave  to  the  jury  an  accurate 
statement  of  the  statutory  duty  imposed 
upon  defendant  with  reference  to  the  cross- 
ing in  question. 

Yonkers  v.  New  York  0.  &  H.  R.  R.  Co. 
165  N.  Y.  142,  58  N.  E.  877;  Bush  v.  Dela- 
ware, L.  &  W.  R.  Co.  166  N.  Y.  210,  59 
N.  E.  838. 

A  violation  of  a  duty  imposed  by  statue 
is  negligence. 

29  Cyc.  436;  Evansville  &  I.  R.  Co.  v. 
AUen,  34  Ind.  App.  636,  73  N.  E.  630; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Aderhold,  58 
Kan.  293,  49  Pac.  83,  2  Am.  Neg.  Rep.  546; 
See  V.  Wabash  R.  Co.  123  Iowa,  443,  99  N. 
W.  106;  Seybold  v.  Terre  Haute  &  I.  R. 
Co.  18  Ind.  App.  367,  46  N.  E.  1054,  2  Am. 
Neg.  Rep.  616;  Dyer  County  v.  Chesapeake, 
O.  &  S.  W.  R,  Co.  87  Tenn,  712,  11  S.  W. 
043;  Whitby  v.  Baltimore,  C.  &  A.  R.  Co. 
96  Md.  700,  64  Atl.  674;  Kansas  v.  Kansas 
City  Belt  R.  Co.  102  Mo.  633,  10  L.R.A.  851, 
14  S.  W.  808;  Lincoln  v.  St.  Louis,  I.  M. 
&  S.  R.  Co.  75  Mo.  127;  Nixon  v.  Hanni- 
bal &  St.  J.  R.  Co.  141  Mo.  425,  42  S.  W. 
942;  Taylor,  B.  &  H.  R.  Co.  v.  Warner,  — 
Tex.  Civ.  App.  — ,  31  S.  W.  66;  Texas  C. 
R.  Co.  v.  Randall,  51  Tex.  Civ.  App.  249,  113 
S.  W.  180;  International  &  G.  N.  R.  Co.  v. 
Butcher,  —  Tex.  Civ.  App.  —,  81  S,  W. 
819;  St.  Louis,  Southwestern  R.  Co.  v. 
Smith,  49  Tex.  Civ.  App.  1,  107  S.  W.  638; 
Missouri,  K.  &  T.  R.  Co.  v.  Davis,  53  Tex. 
Civ.  App.  547,  116  S.  W.  423. 

Defendant's  violation  of  a  statutory  duty 
rendered  it  liable  for  injuries  resulting 
therefrom. 

Moore  v.  Jefferson  City  Light,  Heat  & 
P.  Co.  163  Mo.  App.  266,  146  S.  W.  825; 
«Tohn8on  v.  Northwestern  Teleph.  Exch.  Co. 
48  Minn.  433,  51  N.  W.  225:  Freeman  v. 
Missouri  &  K.  Teleph.  Co.  160  Mo.  App. 
.271,  142  S.  W.  733;  Whitby  v,  Baltimore, 
C.  &  A.  R.  Co.  96  Md.  700,  54  Atl.  674; 
Baldwin  v.  Greenwoods  Turnp.  Co.  40  Conn. 
238,  16  Am.  Rep.  33;  Hey  v.  Philadelphia, 
81  Pa.  44,  22  Am.  Rep.  733;  Crawfordsville 
V.  Smith,  79  Ind.  308,  41  Am.  Rep.  612; 
Campbell  v.  Stillwater,  32  Minn.  308,  50 
Am.  Rep.  567,  20  N.  W.  320;  Postal  Teleg.- 
Cable  Co.  v.  Zopfi,  93  Tenn.  369,  24  S.  W. 
633;  Anderson  v.  Miller,  96  Tenn.  35,  31 
L.R.A.  604,  54  Am.  St.  Rep.  812,  33  S.  W. 
615;  Rosenbaum  v.  Shoffner,  98  Tenn.  624, 
40  S.  W.  1086;  Evansville  &  I.  R.  Co.  v. 
Allen,  34  Ind.  App.  636,  73  N.  E.  630; 
L.R.A.1917A. 


'  Bales  V.  McConnell,  27  Okla.  407,  40  L.RJ^. 

I  (N.S.)  940,  112  Pac.  978.' 

The  record  fails  to  disclose  any  negli- 
gence upon  the  part  of  the  driver  of  the 
car. 

Smith  V.  Travel,  20  Okla.  512,  94  Pac. 
529;  First  Nat.  Bank  v.  Walworth,  22 
Okla.  878,  98  Pac.  917;  Lockwood  Bros.  v. 
Frisco  Lumber  Co.  22  Okla.  31,  97  Pac. 
562. 

The  negligence  of  the  driver  of  the  auto- 
mobile, if  any,  was  not  imputable  to  plain- 
tiff's decedent  under  the  circumstances  in 
this  case. 

Robinson  v.  New  York  C.  &  H.  R.  R.  Co. 
66  N.  Y.  11,  23  Am.  Rep.  1;  Dyer  v.  Erie 
R.  Co.  71  N.  Y.  228,  12  Am.  Neg.  Cas.  347; 
Masterson  v.  New  York  C.  &  H.  R.  R.  Co. 
84  N.  Y.  247,  38  Am.  Rep.  510;  Wosika 
V.  St.  Paul  City  R.  Co.  80  Minn.  364,  83 
N.  W.  386,  8  Am.  Neg.  Rep.  72;  Finley  v. 
Chicago,  M.  &  St.  P.  R.  Co.  71  Minn.  471, 
74  N.  W.  174;  Johnson  v.  St.  Paul  City 
R.  Co.  67  Minn.  260,  36  L.R.A.  586,  69 
N.  W.  900,  1  Am.  Neg.  Rep.  93;  Howe  v. 
Minneapolis.  St.  P.  &  S.  Ste.  M.  R.  Co. 
62  Minn.  71,  30  L.R.A.  684,  54  Am.  St. 
Rep.  616,  64  N.  W.  102;  Kessler  v.  Brook- 
lyn Heights  R.  Co.  3  .App.  Div.  426,  38  N. 
Y.  Supp.  799;  Walsh  v.  Altoona  &  L.  V. 
Klectric  R.  Co.  232  Pa.  479,  81  Atl.  551; 
Shultz  V.  Old  Colony  Street  R.  Co.  193 
Mass.  309,  8  L.R.A.(N.S.)  597,  118  Am. 
St.  Rep.  502,  79  N.  E.  873,  9  Ann.  Cas. 
402;  Loso  v.  Lancaster  County,  77  Neb. 
466,  8  L.R.A.(N.S.)  618,  109  N.  W.  752; 
Cotton  V.  Willmar  &  S.  F.  R.  Co.  99  Minn. 
366,  8  L.R.A.(X.S.)  643,  116  Am.  St.  Rep. 
422,  109  N.  W.  835,  9  Ann.  Cas.  935;  Dean 
V.  Pennsylvania  R.  Co.  129  Pa.  514,  6 
L.R.A.  143,  15  Am.  St.  Rep.  733,  18  Atl. 
718;  Little  v.  Hackett,  116  U.  S.  366,  29 
L.  ed.  652,  6  Sup.  Ct.  Rep.  391;  Pyle  v. 
Clark,  25  C.  C.  A.  190,  49  U.  S.  App.  260, 
79  Fed.  744,  2  Am.  Neg.  Rep.  100;  Evans 
V.  Lake  Erie  &  W.  R.  Co.  78  Fed.  782; 
Dale  V.  Denver  City  Tramway  Co.  97  C. 
C.  A,  511,  19  Ann.  Cas.  1223,  173  Fed.  789; 
Winona  v.  Botzet,  23  L.R.A.(N.S.)  204, 
94  C.  C.  A.  563,  169  Fed.  321,  21  Am.  Neg. 
Rep.  446;  Missouri,  K.  &  T.  R.  Co.  v. 
Rogers,  91  Tex.  52,  40  S.  W.  956;  Atlantic 
&  D.  R.  Co.  V.  Ironmonger,  95  Va.  626,  29 
S.  E.  319;  St.  Clair  Street  R.  Co.  v.  Eadie, 
43  Ohio  St.  91,  64  Am.  Rep.  802,  1  N,  E. 
519;  Hydes  Ferry  Turnp,  Co.  v.  Yates,  108 
Tenn.  428,  67  S.  W.  69;  Galveston,  H.  & 
S.  A.  R.  Co.  v.  Kutac,  72  Tex.  643,  11  S.  W. 
127:  Ouverson  v.  Grafton,  6  N.  D.  281,  65 
N.  W.  676;  Shearer  v.  Buckley,  31  Wash. 
370,    72   Pac.   76,   14  Am.  Neg.    Rep.   218; 

[  Nuonan  v.  Consolidated  Traction  Co.  64  N. 

I  J.  L.   579,  46  Atl.   770;    Baker  v.  Norfolk 
&  S.  R.  Co.  144  N.  C.  36,  56  S.   E.  553; 
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Alabama  ft  V.  R.  Co.  y.  Davis,  69  Miss. 
444,  13  So.  693;  Leavenworth  v.  Hatch,  67 
Kan.  57,  57  Am.  St.  Rep.  309,  45  Pac.  65; 
Payne  v.  Chicago,  R.  1.  &  P.  R.  Co.  39 
Iowa,  523;  Chicago  City  U.  Co.  v.  Wilcox, 
138  111.  370,  21  L.R.A.  76,  27  N.  E.  899,  11 
Am.  Ncg.  Cas.  402;  Atchison,  T.  &  S.  F. 
R.  Co.  v.  Calhoun,  38  Okla.  75,  89  Pac. 
207,  11  Ann.  Cas.  681;  Ward  v.  Brooklyn 
Heights  R.  Co.  119  App.  Div.  487,  104 
N.  Y.  Supp.  95,  190  N.  Y.  559,  83  N.  E. 
1134;  Connor  v.  Wabash  R.  Co.  149  Mo. 
App.  675,  1*^9  S.  W.  777;  Cathey  v.  Seattle 
Electric  Co.  68  Wash.  176,  108  Pac.  443; 
Xorth  Alabama  Traction  Co.  v.  Thomas, 
164  Ala.  191,  51  So.  418;  Fujise  v.  Los 
Angeles  R.  Co.  12  Cal.  App.  207,  107  Pac. 
317;  Yeates  v.  Illinois  C.  R.  Co.  241  111. 
205,  89  N.  E.  338;  Mittelsdorfer  v.  West 
Jersey  &  S.  R.  Co.  77  N.  J.  L.  698,  73 
Atl.  538;  Noakes  v.  New  York  C.  &  H.  R. 
R.  Co.  195  N.  Y.  543,  88  N.  E.  1126;  Wil- 
son  V.  Puget  Sound  Electric  R.  Co.  52 
Wash.  522,,  132  Am.  St.  Rep.  1044,  101  Pac. 
50;  Chadbourne  v.  Springfield  Street  R.  Co. 
199  Mass.  574,  86  N.  E.  737;  Eckels  v. 
Muttschall,  230  111.  462,  82  N.  E.  872; 
Xonn  V.  Chicago  City  R.  Co.  232  111.  378, 
122  Am.  St.  Rep.  114,  83  N.  E.  924;  Za- 
lotuchin  v.  Metropolitan  Street  R.  Co.  127 
Mo.  App.  577,  106  S.  W.  548;  Southern  R. 
Co.  V.  King,  128  Ga.  383,  11  L.R.A.(N.S.) 
829,  119  Am.  St.  Rep.  390,  57  S.  E.  087; 
Burleigh  v.  St.  Louis  Transit  Co.  124  Mo. 
App.  724,  102  S.  W.  621;  McBride  v.  Dea 
Moines  City  R.  Co.  134  Iowa,  398,  109  N. 
W.  618;  Petersen  v.  St.  Louis  Transit  Co. 
199  Mo.  331,  97  S.  W.  860;  Fechley  v. 
Springfield  Traction  Co.  119  Mo.  App.  358, 
96  S.  W.  421 ;  Scheib  v.  New  York  City  R. 
Co.  115  App.  Div.  678,  100  N.  Y.  Supp.  986; 
Terwilliger  v.  Long  Island  R.  Co.  152  App. 
Div.  168,  136  N.  Y.  Supp.  733. 

Turner,  J.,  delivered  the  opinion  of  the 
court : 

On  December  21,  1910,  Harriett  Alma 
Bell,  widow  of  Fred  Bell,  deceased,  for  her- 
self and  Mary  Alma  Bell,  their  only  child, 
in  the  district  court  of  Oklahoma  county, 
sued  the  St.  Louis  &  San  Francisco  Rail- 
road Company  in  damages  for  personal  in- 
juries resulting  in  the  death  of  the  said 
Fred  Bell.  The  petition  as  amended,  after 
alleging  the  corporate  existence  of  defend- 
ant, and  that,  on  October  28,  1910,  it  was 
operating  a  line  of  railroad  in  this  state 
through  Spencer  to  Oklahoma  City,  sub- 
stantially states  that  on  said  day  deceased 
was  riding  as  a  guest  in  an  automobile 
driven  by  one  Du  Bose  along  the  public 
highway;  that,  after  the  car  had  cro8.9ed 
defendant's  tracks  at  right  angles,  going 
south  on  a  crossing  one-half  mile  west  of 
L.R.A.1917A. 


Spencer,  and  while  descending  the  south 
side  of  its  roadbed,  the  driver  of  the  car 
ran  it  upon  the  brink  of  a  hole  in  the  high- 
way, negligently  left  open  by  defendant,  in 
violation  of  the  statute,  and  into  which  it 
fell,  and,  in  falling,  overturned  and  killed 
said  Bell,  to  her  damage  and  that  of  her 
child  in  a  sum  certain.  For  answer,  de- 
fendant, after  a  general  denial,  alleged  that 
the  injury,  if  any,  was  the  result  of  the  neg- 
ligence, not  of  defendant,  but  of  the  driver 
of  the  car,  and  also  the  contributory  negli- 
gence of  deceased.  After  reply  filed,  in 
efi'ect  a  general  denial,  there  was  trial  to  a 
jury  and  judgment  for  plaintiff,  and  de- 
fendant brings  the  case  here. 

At  the  close  of  all  the  evidence  the  court, 
in  effect,  instructed  the  jury   (No.  5)    that 
it  was  the  duty  of  defendant  in  construct- 
ing a  crossing  for  its  railroad  over  a  pub- 
lic highway  to  restore  the  highway  to  its 
former  state,  or  to  such  a  condition  that 
its  usefulness  would  not  be  materially  im- 
paired, and  thereafter  maintain  the  same  in 
such  condition   against  any   effects  in  any 
manner  produced  by  the  railroad.     He  also 
told  the  jury  that  it  was  the  further  duty 
of  defendant  to  construct  a  crossing  across 
that  portion  of  its  tracks,  roadbed,  or  right 
of    way    over    which    any    public    highway 
may    run,    and    maintain    the   same,    unob- 
structed,  in   a  good   condition  for  the  use 
of  tlie  public,  and  to  build  and  maintain 
in  good  condition  all  culverts  that  may  be 
necessary  on  its  right  of  way  at  such  cross- 
ings, and  that  'a  failure  so  to  do  was  negli- 
gence.    No  complaint  is  made  that  such  is 
not  the  law,  but  it  is  assigned  that  the  evi- 
dence was  insufficient  to  support  the  charge, 
in  that  there  was  no  evidence  reasonably 
tending  to  prove  the  condition  of  the  high- 
way at  the  place  of  the  accident,  prior  to 
the  construction  of  the  crossing,  and  hence 
none  to  show  that  it  had  not  been  restored 
within   the   contemplation   of   Comp.   Laws 
1909,   §   1360.     There  is  no  merit   in   this 
contention,  for  the  reason  that  the  evidence, 
considered  with  the  photographs,  discloses 
that,  prior  to  the  construction  of  this  cross- 
ing,  the  road,  at  the  precise   point  where 
the  injury  occurred,  instead  of  being  a  hole, 
was  a  fairly  level  well- traveled  public  road 
upon  a  section  line.    Neither  is  there  merit 
in  the  contention  that  the  charge  was  in- 
applicable for  the  reason  that  the  crossing 
in  question  was  already  established  before 
§   7498   of   Comp.   Laws   1909   was   passed. 
This  for  the  reason  stated  in   Yonkers  v. 
New  York  C.  &  H.  R.  R.  Co.  165  N.  Y.  142, 
58  N.  E.  877,  where  the  court,  construing 
a  similar  statute,  in  view  of  a  like  conten- 
tion, said:     '*Tt  is  quite  true,  as  the  learned 
counsel    for   the   defendant   contends,    that 
this  statute  is  prospective  in  its  operation. 
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It  had  no  application  to  proceedings  in  tbo 
court  pending  prior  to  its  enactment.  .  .  . 
It  is  quite  clear,  however,  that  it  is  not 
limited  in  its  application  to  railroads,  con< 
structed  subsequent  to  its  enactment,  or 
to  bridges  over  crossings  thereafter  con- 
structed. It  was  manifestly  intended  to 
apply  to  objects  in  existence  at  the  time 
of  its  enactment,  and  consequently  to  all 
bridges  constituting  the  highway  at  rail- 
road crossings,  whether  constructed  after 
the  law  went  into  effect  or  before.  Hie  pur- 
pose of  the  statute  was  to  insure  greater 
safety  at  sucli  highway  crossings,  and  that 
object  could  not  be  effected  without  apply- 
ing the  law  to  all  such  bridges  existing  at 
the  time  that  it  went  into  effect,  without 
regard  to  the  date  of  their  construction." 

See,  also,  Bush  v.  Delaware,  L.  &  W.  R. 
Co.  166  N.  Y.  210,  59  N.  E.  838. 

Continuing,  the  court,  in  the  same  in- 
struction, charged:  "And  if  you  find  and 
believe  from  a  preponderance  of  the  evi- 
dence that  the  defendant  railway  company 
failed  in  the  performance  of  any  of  its  du- 
ties as  above  outlined,  and  that  by  reason 
thereof  such  a  condition  was  created, 
caused,  or  permitted  to  exist  at  said  cross- 
ing, and  on  said  right  of  way,  as  that  tho 
said  Fred  Bell  lost  his  life  on  or  about  the 
date  mentioned  in  plaintiff's  petition,  and 
that,  but  for  the  existence  of  said  con- 
ditions at  said  crossing,  the  said  Fred  Bell 
would  not  have  lost  his  life,  as  aforesaid, 
then  the  court  instructs  you  that  negli- 
gence of  the  defendant  company,  if  such 
you  find  existed,  was  the  proximate  cause 
of  the  death  of  said  Fred  Bell,  regardless 
of  any  acts  or  conduct  of  the  driver  of  the 
automobile  in  which  the  said  Bell  was 
riding,  and  your  verdict  should  be  for  the 
plaintiff,  imless  you  find  from  a  preponder- 
ance of  the  evidence  that  the  said  Fred  Bell 
failed  to  use  ordinary  care  for  his  own 
safety,  as  explained  in  these  instructions, 
but  for  which  failure  of  care,  on  the  part 
of  said  Bell,  the  accident  would  not  have 
happened." 

Which  means  that,  if  defendant  failed  to 
perform   its   said   statutory   duty,   and,   in 
consequence  thereof,  deceased  was  injured, 
its    failure    so    to   do   was    the    proximate 
cause  of  the  injury,  independent  of  any  act 
on  the  part  of  the  driver  of  the  car,  and 
that  plaintiff  should  recover,  provided,   of 
course,  deceased  was  not  guilty  of  contribu 
tory  negligence.    This  is  the  law.    The  jury 
was  not  concerned  in  the  negligence  of  the 
driver.     Assuming  that  the  doctrine  of  im 
puted  negligence  is  recognized  in  this  juris 
diction  under  a  proper  state  of  facts,  the 
jury  was  not  concerned  with  the  negligence 
of  the  driver  for  the  reason  that,  if  negli 
gent,  his  negligence  cannot  be  imputed  to 
L.R.A.19nA. 


Bell,  as  we  shall  later  see.  That  being 
true,  the  court  did  right  to  lay  the  negli- 
gence of  the  driver  out  of  the  case  and  leave 
it  to  the  jury  to  say  whether  defendant 
violated  its  statutory  duty  as  charged,  and, 
if  so,  to  declare,  as  a  matter  of  law,  that 
such  was  negligence  and  the  proximate 
cause  of  the  injury. 

But  it  is  cont<!nded,  assuming  the  negli- 
gence of  defendant  as  charged,  such  was 
not  tlie  proximate  cause  of  the  injury  as  a 
matter  of  law  under  the  facts  in  this  case, 
and  the  court  erred  when  he  so  charged. 
This  sends  us  to  the  facts.  Essential  to 
the  determination  of  this  question,  they 
are  few  and  undisputed.  The  evidence  dis- 
closes that,  at  the  place  of  the  injury,  de- 
fendant's track  runs  practically  east  and 
west  and  intersects  the  public  highway  at 
right  angles  on  about  a  5-foot  grade;  the 
highway  being  carried  over  the  railroad  by 
a  crossing,  the  dirt  road  sloping  back  on 
both  sides  of  the  track  for  a  distance  of 
some  20  feet.  About  that  distance  south 
of  and  parallel  with  the  track,  and  about 
3  or  4  feet  under  the  surface  of  the  high- 
way, defendant  had  placed  a  culvert,  con- 
sisting of  a  pipe  some  18  inches  in  diameter 
and  25  feet  long,  in  order  to  convey  the 
water  from  the  hills  south  and  east  of  the 
railroad  into  a  creek  some  40  or  50  feet 
from  its  west  end.  At  the  time  of  the  in- 
jury, the  water,  in  flowing  through  the 
culvert  and  falling  from  the  west  end  of 
the  pipe,  had  made  a  hole  some  20  or  30 
feet  in  diameter  down  to  the  level  of  the 
waters  of  the  creek,  a  distance  of  some  18 
feet,  and  had  caused  the  dirt  over  that  end 
of  the  pipe  to  sink  and  encroach  upon  the 
highway  to  such  an  extent  that,  while  the 
wagon  tracks  in  the  road  ran  straight  from 
the  crossing  up  to  it,  they  deflected  to  the 
left  around  the  hole,  which  was  obscured 
by  weeds  and  undergrowth.  The  evidence 
further  disclosed  that,  on  the  day  of  the 
injury,  deceased  with  two  others  was  rid- 
ing as  a  guest  of  the  owner  in  the  back  seat 
of  an  automobile  going  south  along  this 
highway;  that  over  the  driver,  in  the  front 
seat,  he  had  no  control ;  that  the  car  mount- 
ed the  crossing  between  the  rails  of  defend- 
ant's track  slowly,  and  selecting  the  best 
part  of  the  crossing,  a  little  to  the  west  of 
the  traveled  way;  that,  after  the  front 
wheels  had  crossed  the  south  rail,  the 
driver,  having  dropped  hia  magneto  key  on 
the  floor  of  the  car,  with  his  right  hand 
still  grasping  the  steering  wheel,  reached 
to  pick  it  up;  and  Hiat,  while  so  doing, 
still  going  slowly,  he  deflected  the  car  so 
far  to  the  right  as  to  run  upon  the  edge  of 
the  hole,  where  it  slipped  upon  the  crumb- 
ling earth  and  fell  into  the  hole,  and,  in 
falling,    turned    over    and    killed    deceased. 
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The  act  of  the  driver  in  so  deflecting  his 
ear  was  the  cause  of  the  fall;  but,  as  that 
act  would  not  have  resulted  in  injury  but 
for  tlie  negligence  of  defendant  in  leaving 
the  hole  in  the  highway,  the  negligence  of 
defendant  was  the  proximate  cause  of  the 
injury. 

In  Bales  v.  McConnell,  27  Okla.  407,  40 
L.R.A.(N.S.)  940,  112  Pac.  978,  plaintiff 
was  employed  about  a  corn  sheller,  operated 
by  cogs  negligently  left  unguarded,  when 
he  slipped  from  a  wagon  and  fell;  and, 
upon  alighting  on  the  ground  near  the  cogs, 
to  steady  himself,  thrust  out  his  hand, 
which  was  caught  in  the  unguarded  cogs. 
In  determining,  as  a  matter  of  law,  the 
proximate  cause  of  the  injury,  we  said: 
*'Tliat  which  caused  plaintiff  to  slip  from 
the  wagon  was  the  cause  of  his  fall,  but 
the  negligently  unguarded  cogs  were  the 
proximate  cause  of  his  injury." 

In  that  case  we  cited  Postal  Teleg.-Cable 
Co.  v.  Zopfi,  93  Tenn.  369,  24  S.  W.  033, 
where,  as  to  proximate  cause,  the  court 
said:  ''A  familiar  illustration  is  the  fall 
of  a  person  upon  an  ice- covered  pavement 
into  an  open  celler.  In  such  case,  the  ice 
is  the  cause  of  the  fall,  but  the  open  cellar 
may  cause  an  injury  which,  but  for  it, 
would  not  have  occurred." 

In  that  case,  plaintiff  sought  to  recover 
for  personal  injuries  sustained  by  his  minor 
daughter.  The  facts  were  that  defendant 
had  negligently  left  a  telegraph  pole  lying 
between  the  platform  and  the  first  stepping 
stone  leading  from  his  front  gate  to  the 
pike.  His  little  daughter,  on  her  way  home 
from  school  on  a  rainy  day,  in  stepping 
over  the  pole  to  pass  in  at  the  gate,  stepped 
upon  the  platform,  slipped,  lost  her  bal- 
ance, fell  upon  the  pole,  and  was  injured. 
It  was  held  that  the  negligence  of  the  com- 
pany, in  leaving  the  pole  where  it  was, 
was  the  proximate  cause  of  the  injury. 
Quoting  approvingly  from  Anderson  v.  Mil- 
ler, 06  Tenn.  35,  31  L.R.A.  604,  64  Am  St. 
Rep.  812,  33  S.  W.  616,  we  said:  "In  Postal 
Teleg.-Cable  Co.  v.  Zopfl,  93  Tenn.  374  [24 
S.  W.  633],  the  same  distinction  is  illustrat- 
ed where  the  fall  of  a  young  girl  was 
caused  by  the  slippery  condition  of  a  walk- 
way, but  the  injury  proximately  resulted 
from  the  telegraph  company  negligently 
leaving  its  pole  where  she  fell  upon  it,  and 
received  an  injury  which  would  not  have 
resulted  but  for  the  presence  of  the  pole, 
even  though  she  had  fallen.  In  that  case 
a  hypothetical  case  is  put  to  further  illus- 
trate the  distinction  of  a  person  falling 
upon  an  ice-covered  pavement  into  an  open 
cellar.  In  such  case,  the  ice  is  the  cause 
of  the  fall,  but  the  open  cellar  may  cause 
an  injury  which,  but  for  it,  would  not  have 
occurred,"  and  cited  other  cases  in  support 
L.R.A.1917A. 


of  our  holding.  Among  others  was  Camp- 
bell V.  Stillwater,  32  Minn.  308,  50 
Am.  Rep.  667,  20  N.  W.  320,  concerning 
which  we  said:  "The  material  allegations 
of  the  complaint  were  that  the  railroad 
company,  with  the  consent  and  permission 
of  the  defendant  city,  had  its  track  and 
operated  its  railroad  along  the  side  of,  and 
in  places  lengthwise  upon,  one  of  the  streets 
of  the  city;  that,  owing  to  its  construction, 
it  was  a  dangerous  place  for  a  horse  witli 
a  carriage  to  go  upon;  that  it  was  without 
fence  or  barrier  between  tlie  part  of  the 
street  occupied  by  the  track  and  the  part 
not  so  occupied,  to  prevent  horses  running 
upon  it;  that,  as  plaintiff,  in  his  buggy, 
was  driving  his  horse  along  the  street,  near 
said  part  of  the  track,  his  horse,  suddenly 
frightened  by  a  car  moving  along  the  track, 
and  notwithstanding  plaintiff's  efforts  to 
prevent  him,  ran  upon  the  track  where  it 
was  laid  on  and  along  the  street,  over- 
turned the  buggy,  and  injured  plaintiff. 
One  of  the  grounds  of  demurrer,  whicli  was 
sustained,  was  that  the  frightening  of  the 
horse  by  the  moving  car,  and  not  the  neg- 
ligence of  the  city  to  properly  guard  the 
street,  was  the  proximate  cause  of  the  in- 
jury, but  the  court  held  not  so,  and  re- 
versed the  trial  court.'* 

In  Walrod  v.  Webster  County,  110  Iowa, 
349,  47  L.R.A.  480,  81  N.  W.  698,  the  facts 
were  that  plaintiff  was  driving  a  team  over 
a  bridge,  and,  when  near  the  north  or 
bridge  end  of  the  approach,  the  off  horae 
became  frightened  by  a  flash  of  lightning, 
and,  squatting  or  setting  back  in  the  har- 
ness, guided  or  pushed  the  near  horse 
against  the  railing  of  the  approach,  which 
gave  way  and  precipitated  horses  and  driver 
over  the  side  of  the  approach  and  down  to 
the  ground  beneath,  resulting  in  the  injur- 
ies of  which  plaintiff  complained.  As  to 
the  proximate  cause,  in  the  syllabus,  it  is 
said:  "Defects  in  the  railing  of  a  bridge 
were  the  proxiniate  or  efficient  cause  of  the 
accident,  when  the  railing  was  broken  by  a 
team  of  horses,  one  of  which  was  frightened 
by  a  flash  of  lightning,  if  the  accident  would 
not  have  happened  had  the  railing  been  suffi- 
cient, although,  on  the  other  hand,  it  would 
not  have  happened  except  for  the  light- 
ning." 

Which  cause,  we  think,  is  precisely  in 
point  for  the  reason  that  it  is,  in  effect, 
there  held  that,  while  it  was  the  lightning 
which  deflected  the  team  against  the  rail- 
ing and  caused  the  fall,  as  the  deflection 
would  not  have  resulted  in  injury  but  for 
the  negligence  of  defendant  in  failing  to 
maintain  a  sufficient  railing,  the  negligence 
of  defendant  in  failing  so  to  do  w^as  the 
proximate  cause  of  the  injury.  The  most 
that  can  be  said  in  favor  of  defendant  in 
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this  connection  is  that  the  act  of  the  driver  i 
in  deflecting  his  car,  as  stated,  concurred  I 
with  the  negligence  of  defendant  to  produce 
the  death  of  Bell.  Assuming  such  to  be 
true,  defendant's  negligence  was  neverthe- 
less the  proximate  cause  of  the  injury;  for, 
as  stated  in  Moore  v.  Jefferson  City  Light, 
Heat  &  P.  Co.  163  Mo.  App.  260,  146  S.  W. 
825,  quoting  approvingly  from  Johnson  y. 
Northwestern  Teleph.  Kxch.  Co.  48  Minn. 
433,  51  N.  VV.  225:  "Where  the  negligence 
of  the  defendant  and  the  act  of  a  third 
person  concurred  to  produce  the  injury  com- 
plained of,  so  that  it  would  not  have 
happened  in  the  absence  of  either,  the  neg- 
ligence was  the  proximate  cause  of  the  in- 
jury." 

We  are  therefore  of  opinion  that  the  in- 
struction states  the  law. 

We  said  awhile  ago  that  the  negligence 
of  the  driver,  if  any,  could  not  be  imputed 
to  Bell.  And  this  is  true,  for  the  reason 
that  the  undisputed  facts  disclose  that  Bell 
was  riding  in  the  car  as  a  guest,  at  the 
invitation  of  the  owner,  and  had  no  control 
over  the  driver.  When  such  are  the  facts, 
29  Cyc.  548,  lays  down  the  rule  thus: 
"While  there  arc  some  decisions  to  the  con- 
trary, the  great  weight  of  authority  is  that 
the  negligence  of  tlie  driver  of  a  private 
conveyance  w^ill  not  be  imputed  to  a  person 
riding  with  him,  but  who  has  no  authority 
or  cimtrol  over  him,  such  as  that  of  master 
and  servant.  To  create  the  imputation  of 
negligence,  the  passenger  must  have  as- 
sumed such  control  and  direction  of  the  ve- 
hicle as  to  be  considered  practically  in  t]ie 
exclusive  possession  •  of  it.  Merely  making 
suggestions  as  to  the  route  to  be  taken,  or 
warning  the  driver  of  the  danger,  does  not 
amount  to  sufficient  authority  or  control. 
The  negligence  of  the 'driver  will  not  be 
imputed  to  persons  on  the  vehicle  at  the 
invitation  of  the  owner. 

In  Anthony  v.  Kiefner,  96  Kan.  194, 
L.R.A.1916F,  876,  150  Pac.  524,  a  mother 
and  son  were  sued  in  damages  for  personal 
injuries  inflicted  by  an  automobile  driven 
by  the  son.  There  w^as  judgment  against 
them  both.  Of  the  mother's  contention,  the 
court  said: 

"She  insists  that  she  was  a  mere  guest 
or  passenger  in  tlie  automobile,  and  that 
the  negligence  of  Lynn  Kiefner,  the  owner 
and  driver  of  the  automobile,  is  not  imput- 
able to  her.  If  she  was  only  a  g^est  of  his 
and  had  no  control  of  the  automobile  or  of 
the  operator,  his  negligence  cannot  be  im- 
puted to  her.  It  was  determined  in  Leav- 
enworth V.  Hatch,  57  Kan.  57,  57  Am.  St. 
Rep.  309,  45  Par.  65,  that  a  person  riding 
in  4  private  conveyance  by  invitation  of 
its  owner  is  not  responsible  for  his  action, 
and  that  his  negligence  which  contributes 
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to  an  accident  cannot  be  imputed  to  the 
guest.  In  Reading  Twp.  v.  Telfer,  57  ICan. 
798,  57  Am.  St.  Rep.  355,  48  Pac.  134.  2 
Am.  Keg.  Rep.  138,  a  man  accompanied  by 
his  wife  was  driving  over  a  defective  high- 
way, and  she  was  injured.  In  her  action 
to  recover  from  the  township,  it  was  in- 
sisted that  her  husband  was  guilty  of  con- 
tributory negligence,  and  that  she  was 
chargeable  with  his  negligence.  There  was 
no  personal  negligence  on  her  part,  but  it 
was  claimed  that  in  a  sense  her  husband 
was  her  agent,  that  the  visit  was  under- 
taken on  her  solicitation,  and  that  there- 
fore negligence  on  his  part  which  contrib- 
uted to  tha  injury  was  imputable  to  her. 
Upon  these  claims,  the  court  said:  'The 
fact,  if  it  be  such,  that  the  journey  was 
undertaken  at  the  solicitation  of  the  wife, 
possesses  no  weight.  It  cannot  be  that  one 
who  merely  secures  from  another  the  favor 
of  transportation  in  a  private  vehicle  takes 
upon  herself  or  himself  all  risk  of  the  driv- 
er's negligence  en  route.  To  so  hold  would 
minimize  the  problem  for  consideration  into 
a  mere  question  of  fact  as  to  which  of  the 
travelers  solicited  the  other,  the  one  the 
favor  of  journey,  or  the  other  the  pleasure 
of  company.  If  the  one  who  asks  to  be  car- 
ried hence  is  the  master,  so,  on  the  other 
hand,  the  one  who  invites  to  a  ride  is  also 
the  master.  If  the  maiden  who  begs  of  her 
escort  a  carriage  drive  is  the  mistress 
throughout  the  journey,  so  the  gallant  who 
invites  his  lady  would  likewise  be  the  mas- 
ter until  her  safe  return.  It  may  be  con- 
ceded that  persons  of  mutual  purpose  and 
equal  privileges  of  direction  and  control, 
who  travel  in  the  same  vehicle  in  purHuit 
of  a  common  object,  are  the  agents  of  each 
other  in  such  a  sense  that  the  negligent 
act  of  one,  in  furtherance  of  the  common 
scheme,  is  imputable  to  all;  but  such  mu- 
tuality or  equality  of  direction  and  control 
dors  not  exist  in  the  case  of  a  journey 
taken  by  husband  and  wife.'    57  Kan.  801. 

"It  was  there  recognized  that  there  was 
a  conflict  in  the  authorities  upon  the  ques- 
tion, but  it  was  held  that  negligence  could 
not  be  imputed  to  a  guest  or  passenger, 
and  it  was  further  stated  that  'tlie  doctrine 
of  imputable  negligence,  except  when  coun- 
tenanced by  statute,  is  a  Action  of  the  law 
which  finds  small  favor  with  the  courts, 
and  has  been  very  infrequently  applied  in 
our  own.'    57  Kan.  803.    .    .    . 

"In  the  late  case  of  Corley  v.  Atchison, 
T.  &  S.  F.  R.  Co.  90  Kan.  70,  133  Pac.  655, 
Ann.  Cas.  1915B,  764,  a  man  was  riding  in 
an  automobile  as  the  guest  of  the  driver. 
In  a  collision  with  a  railway  train,  the  occu- 
pants of  the  automobile  were  killed.  The 
wife  of  the  guest  brought  an  action  on  the 
basis  that  her  husband's  death  was  due  to 
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the  negligence  of  the  railway  company.  It 
was  claimed  by  the  railway  company  that 
the  collision  resulted  from  the  negligence 
of  the  driver  of  the  automobile,  and  that 
the  guest  was  chargeable  with  his  negli- 
gence. In  speaking  of  the  claim,  the  court 
said:  The  doctrine  that  one  who  volun- 
tarily becomes  a  passenger  in  a  conveyance 
thereby  so  far  identifies  himself  with  the 
driver  that  he  cannot  recover  for  an  injury 
negligently  inflicted  by  a  third  person,  if 
the  driver's  negligence  was  a  contributing 
cause,  never  gained  much  of  a  foothold  in 
this  country,  and  is  now  repudiated  in 
England,  where  it  originated.  The  history 
of  its  rise  and  decline  is  traced  in  a  note 
in  8  L.R.A.(N.S.)  597,  where  cases  are 
gathered  illustrating  all  phases  of  the  sub- 
ject. Save  in  a  few  jurisdictions,  the  neg- 
ligence of  a  driver  cannot  be  imputed  to  a 
passenger  who  in  fact  has  no  control  over 
him.  Notes  9  Ann.  Gas.  408;  19  Ann.  Gas. 
3225;  and  Ann.  Gas.  1913B,  684.  See  also 
Denton  v.  Missouri,  K.  &  T.  R.  Go.  90  Kan. 
51,  47  L.R.A.(N.S.)  820,  133  Pac.  658,  Ann. 
Gas.  1916B,  639.  This  rule  applies  in  the 
case  of  a  guest  who  is  riding  with  the 
driver  for  their  mutual  pleasure.  29  Gyc. 
548-560;  note  in  8  L.R.A.(N.S.)  648;  7 
Am.  &  Eng.  Enc.  Law,  447,  448.'  90  Kan. 
73." 

In  the  Gorley  Case,  supra,  the  court  also 
said:  "Save  in  a  few  jurisdictions,  the 
negligence  of  a  driver  cannot  be  imputed  to 
a  passenger  who  in  fact  has  no  control  over 
him.  .  .  .  This  rule  applies  in  the  case 
of  a  guest  who  is  riding  with  the  driver  for 
their  mutual  pleasure." 

In  Withey  v.  Fowler  Go.  164  Iowa,  377, 
145  N.  W.  923,  in  the  syllabus,  it  is  said: 
"To  impute  a  driver's  negligence  to  an  oc- 
cupant of  his  carriage,  the  relation  between 
them  must  be  something  more  than  that  of 
host  and  guest,  and  the  mere  fact  that  both 
have  engaged  in  the  drive  because  of  mu- 
tual pleasure  docs  not  materially  alter  the 
situation." 

In  Cahill  v.  Cincinnati,  N.  O.  &  T.  P.  R. 
Go.  92  Ky.  345,  18  S.  W.  2,  in  the  seventh 
paragraph  of  the  hcadnotes,  it  is  said: 
"The-  contributory  negligence  of  the  driver 
of  a  vehicle  cannot  be  imputed  to  one  who 
is  traveling  in  the  vehicle  with  him  by  his 
invitation.  To  render  one  liable  for  the 
negligence  of  the  driver  of  a  vehicle  in 
which  he  is  traveling,  either  the  relation 
of  master  and  servant  or  principal  and 
agent  must  exist,  or  the  parties  must  be 
engaged  in  a  joint  enterprise  >vhercby  re- 
sponsibility for  each  other's  acts  exists." 

More  could  not  be  said  in  support  of  a 
doctrine  so  well  settled.  And  the  court  did 
not  err  in  refusing  to  submit  to  the  jury 
the  question  of  whether  the  deceased,  at  the 
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time  he  was  killed,  was  engaged  in  a  joint 
or  common  enterprise  with  the  driver  of  the 
car,  as  requested  (instruction  No.  6).  This 
for  the  reason  that  there  was  no  evidence 
from  which  a  joint  enterprise  might  have 
been  reasonably  inferred.  On  this  point 
there  is  no  dispute  as  to  the  facts.  The 
evidence  discloses  that,  on  the  day  of  the 
injury,  one  Powell  was  the  owner  of  an 
automobile;  that  he  and  his  wife  lived  in 
Oklahoma  City  and  had  two  lady  friends 
visiting  them;  that  a  young  man  named 
Du  Bose  had  been  teaching  Powell  how  to 
drive  his  car;  that  on  that  day  Powell  and 
his  wife  and  his  visitors  planned  an  auto- 
mobile trip  in  the  country  to  purchase  some 
chickens  and  eggs;  that  about  noon  that 
day  Powell,  finding  it  impossible  for  him 
to  go,  arranged  with  Du  Bose  to  drive  the 
car,  which  he  did,  the  party  consisting  of 
the  driver,  Mrs.  Powell,  and  the  two  lady 
visitors;  that  the  party  started  from  Pow- 
ell's residence  and  drove  to  a  garage  in  the 
city  for  gasolene;  that  there  Du  Bose  sug- 
gested to  Mrs.  Powell  to  invite  deceased  to 
be  their  guest  on  the  drive,  to  which  she 
agreed,  and  suggested  that  he  be  asked  to 
bring  his  gun  along,  as  he  was  an  expert 
rifle  shot;  that  thereupon  Du  Bose  tele- 
phoned the  invitation  from  the  garage, 
which  was  accepted,  whereupon  the  party 
drdve  to  his  residence,  where  he  joined 
them.  The  evidence  further  discloses  that, 
on  the  journey,  Du  Bose  and  Mrs.  Powell 
occupied  the  front  seat  of  the  car,  the  rear 
seat  being  occupied  by  the  deceased  and  the 
two  lady  visitors;  that  the  party  drove  east 
to  Spencer,  and,  after  spending  a  short 
time  at  the  club  grounds,  started  to  re- 
turn to  the  city,  the  passengers  still  being 
seated  in  the  car  as  stated;  and  that,  in 
crossing  the  defendant's  line  of  road  on  the 
way  home,  the  accident  occurred  as  stated. 
Assuming  that  the  trip  was  a  "joy  ride," 
as  contended,  it  was  not  a  joint  or  common 
undertaking. 

In  Atwood  T.  Utah  Light  k  R.  Go.  44 
Utah,  366,  140  Pac.  137,  the  court,  quoting 
approvingly  from  Cotton  v.  Willmar  &  S. 
F.  R.  Go.  99  Minn.  366,  8  L.R.A.(N.S.)  643, 
116  Am.  St.  Rep.  422,  109  N.  W.  835,  9 
Ann.  Gas.  935,  said:  "Parties  cannot  be 
said  to  be  engaged  in  a  joint  enterprise, 
within  the  meaning  of  the  law  of  negligence, 
unless  there  be  a  community  of  interests 
in  the "  objects  or  purposes  of  the  under- 
taking, and  an  equal  right  to  direct  and 
govern  the  movements  and  conduct  of  each 
other  with  respect  thereto.  Each  must 
have  some  voice  and  right  to  be  heard  in 
its  control  and  management." 

It  follows  that,  as  the  negligence  of  the 
driver  cannot  be  imputed  to  the  deceased, 
the  court  did  right  to  decide  that  question 
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on  the  undisputed  fads  as  a  matter  of  law, 
and  that  the  question  so  decided  was  not  a 
question  of  contributory  negligence,  required 
to  be  left  to  the  jury  as  a  question  of  fact  | 
by  Const,  art.  23,  §  6,  as  contended  by  de- 
fendant. 

Did  the  court  err  in  further  diarging 
thus:  "No.  7.  It  was  not  only  the  duty 
of  the  railroad  company  to  so  construct 
and  maintain  the  said  highway  upon  its 
right  of  way  and  said  crossing  as  to  prevent 
the  washing  or  creation  of  a  deep  hole  in 
said  highway,  or  in  close  proximity  to  the 
traveled  portion  thereof,  but  it  was  also 
its  duty  to  keep  any  such  dangerous  place 
free  from  weeds,  brush,  or  other  obstruction, 
or  to  erect  suitable  barriers  as  would  rea- 
sonably be  calculated  to  prevent  the  driving 
or  falling  into  said  hole  by  persons  travel- 
ing that  highway;  and  if  it  was  neglect  on 
the  part  of  the  railroad  company  of  its 
duties,  as  herein  explained,  which  was  the 
direct  and  proximate  cause  of  said  accident, 
then  the  defendant  railroad  company  is 
responsible  for  the  consequences  thereof, 
unless  you  shall  further  find  from  the  evi- 
dence that  the  said  deceased  was  guilty  of 
contributory  negligence,  as  set  out  in  these 
instructions." 

Defendant  says  he  did  because,  it  is  urged, 
that  part  of  the  charge  which  made  it  the 
duty  of  defendant  to  keep  the  hole  in  ques- 
tion "free  from  weeds,  brusli,  or  other  ob- 
struction, or  to  erect  suitable  barriers  as 
would  reasonably  be  calculated  to  prevent 
the  driving  or  falling  into  said  hole  by 
persons  traveling  that  highway,''  placed 
too  high  a  degree  of  care  on  defendant,  who 
insists  that  the  company  was  chargeable 
with  ordinary  care  only  in  maintaining  the 
highway  at  that  point,  and  the  question  of 
whether  it  exercised  tliat  degree  of  care 
only  should  have  been  left  to  the  jury.  But 
the  charge  is  substantially  in  keeping  with 
the  spirit  of  the  statute.  Section  1360, 
supra,  made  it  the  duty  of  defendant  to 
restore  this  highway  at  the  point  in  ques- 
tion "to  its  former  state,  or  to  such  con- 
dition as  that  its  usefulness  shall  not  be 
materially  impaired,^'  and  to  keep  it  that 
way  "against  any  effects  in  any  manner 
produced  by"  its  railroad.  Now,  if  the 
statute  had  intended  to  charge  defendant 
with  the  exercise  of  ordinary  care  only  so 
to  do,  it  would  have  said  so.  As  it  is,  the 
statute  is  peremptory  and  reads,  "shall 
restore,"  and  "thereafter"  shall  "maintain." 
Besides,  as  this  culvert  was  in  aid  of,  if  not 
a  part  of,  its  crossing  across  its  right  of 
wa^f  §  7498  made  it  the  duty  of  defendant 
to  "maintain  the  same  unobstructed,  in  a 
good  condition  for  the  use  of  the  public." 
"Shall"  construct  "and  maintain  unob- 
structed" is  the  language  of  the  statute, 
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and  not  that  defendant  shall  exercise  ordi- 
nary care  only  so  to  do,  as  defendant  would 
have  us  believe. 

There  being  no  contention  that  the  court 
erred  in  charging  on  contributory  negli- 
gence, or,  indeed,  that  deceased  was  guilty 
of  any,  and  no  merit  in  the  remaining  as- 
signments of  error,  the  judgment  of  the 
trial  court  is  affirmed. 

All  the  Justices  concur,  except  Thacker, 
J.,  not  announcing. 

Thacker,  J.,  concurring  (June  29, 
1916)  : 

I  concur  in  the  conclusion  reached  in  this 
case;  but  I  am  not  satisfied  with  the  man- 
ner in  which  the  question  of  imputed  negli- 
gence is  treated,  and  cannot  agree  that  it 
"was  one  of  law  for  the  court,  and  not  a 
question  of  contributory  negligence  to  be 
left  to  the  jury  as  a  question  of  fact."  The 
essential  facts  are  stated  in  the  opinion  of 
the  court. 

In  Black's  Law  Dictionary,  2d  ed.  810,  it 
is  said:  "Contributory  negligence,  when  set 
up  as  a  defense  to  an  action  for  injuries 
alleged  to  have  been  caused  by  the  defend- 
ant's negligence,  means  any  want  of  ordi- 
nary care  on  the  part  of  the  person  injured 
(or  on  the  part  of  another  whose  negligence 
is  imputable  to  him),  which  combined  and 
concurred  with  the  defendant's  negligence 
and  contributed  to  the  injury  as  a  proxi- 
mate cause  thereof,  and  as  an  element  with- 
out which  the  injury  would  not  have  oc- 
curred. Baltimore  &  O.  S.  W.  R.  Co.  v. 
Young,  153  Ind.  163,  54  N.  E.  791;.  Dell 
V.  Phillips  Glass  Co.  169  Pa.  549,  32  Atl. 
601;  Barton  v.  St.  Louis  &  I.  M.  R.  Co.  62 
Mo.  253,  14  Am.  Rep.  418;  Plant  Invest. 
Co.  V.  Cook,  20  C.  C.  A.  625,  41  U.  S.  App. 
109,  74  Fed.  503;  McLaughlin  v.  Louisville 
Electric  Light  Co.  100  Ky.  173,  34  L.R.A. 
812,  37  S.  W.  851;  Riley  v.  West  Virginia 
C.  &  P.  R.  Co.  27  W.  Va.  145." 

If  the  negligence  of  a  third  party  was 
such  an  independent  intervening  cause  as 
to  prevent  the  negligence  of  a  defendant 
from  being  regarded  a  proximate  cause  of 
plaintiff's  injuries,  there  would  be  'no  oc- 
casion, of  course,  to  impute  such  third 
party's  negligence  to  the  plaintiff  to  pre- 
vent his  recovery,  as  there  would  be  an  ab- 
sence of  actionable  negligence  on  tlie  part 
of  the  defendant;  and  it  is  only  where  the 
negligence  of  a  third  party  is  contributory 
that  the  question  of  imputing  it  to  a  plain- 
tiff can  arise;  when  imputed  to  a  plaintiff, 
such  negligence  becomes  his  own  contribu- 
tory negligence,  of  courflc.  Imputed  negli- 
gence is  not  a  distinct  and  independent  de- 
fense in  any  case,  but  is  a -feature  and  part 
of  the  defense  of  contributory  n^ligence,  as 
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ahown  by  the  above  quotation.  The  ques- 
tion of  imputed  negligence  is  foreign  to 
an;f  issue  in  this  case,  and  ought  not  to 
have  b€en  discussed  unless  involved  in  the 
defense  of  contributory  n^ligence,  which  is 
relied  upon  by  the  defendant  for  relief 
against  its  actionable  negligence;  and  the 
treatment  of  this  question,  in  the  opinion 
of  the  court,  shows  beyond  question  that  it 
is  involved  in  and  arises  out  of  this  defense. 

The  defense  of  contributory  negligence 
cannot  arise,  of  course,  in  any  case  unless 
the  defendant  has  been  guilty  of  actionable 
negligence;  that  is,  negligence  which,  but 
for  such  defense,  would  render  it  liable  for 
damages  to  the  plaintiff  (St.  Louis  &  S.  F. 
R.  Co.  V.  Long,  41  Okla.  177,  137  Pac.  1156, 
Ann.  Gas.  19 150,  432)  ;  but  when  a  defend- 
ant pleads  this  defense  in  a  case  where  the 
legal  effect  of  its  existence  would  defeat  the 
action,  and  there  is  evidence  of  actionable 
negligence  on  the  part  of  the  defendant, 
the  court  should  leave  the  whole  question 
of  the  existence  of  contributory  negligence, 
including  the  question  of  imputed  contribu- 
tory negligence,  to  the  jury. 

Section  6,  art.  25  (Williams's,  §  855)  of 
the  Constitution  of  Oklahoma,  reads:  "The 
defense  of  contributory  negligence  or  of  as- 
sumption of  risk  shall,  in  all  cases  what- 
soever, be  a  question  of  fact,  and  shall,  at 
all  times,  be  left  to  the  jury." 

This  provision  of  our  Constitution  was 
evidently  intended  to  effect  some  change  in 
the  pre-existing  law,  or  in  what  would 
otherwise  be  the  law  of  this  state;  and,  as 
no  such  provision  was  necessary  to  make  all 
questions  of  fact  in  such  defenses  questions 
to  be  left  to  the  jury,  it  seems  too  obvious 
to  admit  of  extended  discussion  that  the 
intent  was  to  convert  into  questions  of  fact 
to  be  determined  by  the  jury,  what  other- 
wise had  been,  or  would  be,  in  this  state, 
questions  of  law  for  the  judge.  Without 
this  provision  in  our  Constitution,  when- 
ever, as  a  matter  of  law,  the  evidence  was 
conclusive  that  the  plaintiff  had  been  guilty 
of  contributory  negligence  (whether  direct- 
ly or  by  imputation),  or  whenever,  as  a 
matter  of  law,  there  was  no  evidence,  or 
not  sufficient  evidence,  of  such  negligence, 
or  any  essential  element  thereof,  to  sustain 
this  defense,  the  judge,  with  authority, 
might  so  direct  the  jury;  but  not  so  under 
this  provision  of  our  Constitution.  If  this 
provision  of  our  Constitution  means  less 
than  this,  it  means  practically  nothing; 
and,  if  the  opinion  of  the  majority  of  my 
associates,  which  treats  a  question  as  to  an 
element  of  the  defense  of  contributory  negli- 
gence in  this  case  as  a  question  of  law 
just  as  if  there  was  no  such  constitutional 
provision,  is  allowed  to  stand,  its  logical 
effect  will  be  to  strike  down  this  provision 
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I  of  our  Constitution,  or,  at  least,  to  leave 
I  it  merely  declaratory  of  what  was  thereto- 
I  fore  and  would  still  be  the  law  without  it. 
In  this,  this  decision  is  in  conflict  with  all 
past  decisions  of  this  court  touching  this 
question.  It  must  be  clear  from  this  pro- 
vision of  the  Constitution  that  the  defense 
of  -contributory  negligence  has  been  stripped 
of  all  those  legal  presumptions  and  conclu- 
sions formerly  indulged  and  drawn  by 
courts,  and  reduced  to  a  question  of  fact  for 
the  jury.  See  St.  Louis  &  S.  F.  R.  Co.  v. 
Long,  supra. 

Imputed  negligence,  like  every  other  ele- 
ment of  contributory  negligence,  existed  in 
fact  before  it  had,  and  independent  of,  legal 
sanction;  and  the  effect  of  this  provision  of 
our  Constitution  upon  its  elemental  char- 
acter is  to  leave  it  where  the  law  found  it; 
that  is,  a  question  of  fact.  It  must  be  ob- 
vious that,  under  some  circumstances,  the 
negligence  of  one  party  may  be  imputable 
to  another  as  a  matter  of  fact,  wholly  in- 
dependent of  any  question  of  legal  sanction 
or  effect;  and,  under  our  Constitution,  as 
formerly,  a  plaintiff  may,  in  fact,  be  guilty 
of  contributory  negligence,  either  directly 
or  through  another  whose  negligence  is  in 
fact  imputed  to  him,  with  the  l^^l  effect 
that  it  defeats  his  right  to  recover;  but 
the  whole  question  as  to  whether  he  is  so 
guilty  is  one  of  fact  for  the  jury. 

In  St.  Louis  &  S.  F.  R.  Co.  v.  Hart,  45 
Okla.  659,  146  Pac.  436,  in  discussing  this 
section  of  the  Constitution,  it  is  said:  "It 
LB  obvious,  however,  that  this  section  does 
not  contemplate  that  a  plaintiff,  seeking 
damages  for  personal  injuries,  is  entitled  to 
recover  regardless  of  the  question  of  fault 
or  negligence  on  his  part.  We  take  it  that, 
if  the  evidence  conclusively  shows  that  such 
an  one  deliberately  walked  in  front  of  a 
moving  train  with  suicidal  intent  and  was 
killed  [injured],  it  would  be  the  duty  of 
the  courts,  trial  or  appellate,  to  set  aside 
a  verdict  in  his  favor  and  grant  a  new 
trial." 

The  opinion  in  that  case  does  not  predi- 
cate the  statement  quoted  upon  any  power 
of  the  court  to  pass  upon  the  existence  or 
sufficiency  of  evidence  of  contributory  n^li- 
gence,  but  is  based  upon  the  view  that  such 
a  state  of  facts  negatives  the  existence  of 
actionable  negligence  on  the  part  of  the 
defendant,  as  will  clearly  appear  from  the 
following  additional  excerpt  from  the  same: 
''If  the  plaintiff  permitted  a  train  approach- 
ing at  that  gait  to  run  him  down  and  in- 
jure him,  there  being  nothing  to  prevent 
him  from  getting  out  of  the  way,  the  court 
probably  would  be  justified  in  reversing  the 
verdict  in  his  favor  and  remanding  the 
cause  for  a  new  trial,  upon  the  grounds 
that  there  was  no  evidence  reasonably  tend- 
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ing  to  support  the  eame;  but,  having  ar- 
rived at  the  oonclusion  that  there  was 
Bufficient  evidence  of  negligence  on  the  part 
of  the  defendant  to  take  the  case  to  the 
jury  on  that  question,  it  would  seem  to  fol- 
low that  it  was  for  the  jury  to  say  whether 
the  testimony  of  the  plaintiif  as  to  getting 
his  foot  caught  between  the  plank  and  rail 
was  sufficient  explanation  of  why  he  did 
not  retire  to  a  place  of  safety,  after  he  dis- 
covered that  the  train  was  backing  toward 
him,  to  absolve  him  from  the  charge  of  con- 
tributory negligence.  As  we  have  said  be- 
fore, in  this  jurisdiction  the  question  of 
contributory  negligence  is  always  for  the 
jury.  At  most,  the  only  function  of  the 
court  is  to  define  for  the  jury  the  meaning 
of  the  term  'contributory  negligence,'  as 
used  in  §  6,  supra,  and  instruct  them  that 
it  is  always  a  question  of  fact  for  their  de- 
termination. In  no  event  is  the  court  au- 
thorized to  ^direct  a  verdict  or  sustain  a 
demurrer  to  the  evidence,  upon  the  ground 
that  it  conclusively  appears  that  the  plain- 
tiff is  guilty  of  contributory  negligence  as 
a  matter  of  law." 

The  earlier  case  of  St.  Louis  &  S.  F.  R. 
Co.  y.  Long,  supra,  is  to  the  same  effect. 
If,  as  is  undoubtedly  true,  "in  no  event 
is  the  court  authorized  to  direct  a  verdict 
or  sustain  a  demurrer  to  the  evidence  upon 
the  ground  that  it  conclusively  appears  that 
the  plaintiff  is  guilty  of  contributory  negli- 
gence as  a  matter  of  law,"  it  must  neces- 
sarily follow  that  in  no  event  is  the  court 
authorized  to  direct  a  verdict  or  sustain  a 
demurrer  to  the  evidence,  upon  tlie  ground 
that  it  conclusively  appears  that  the  plain- 
tiff is  not  guilty  of  contributory  negligence 
as  a  matter  of  law, — the  constitutional  rule 
must  be  allowed  to  work  both  ways  and  be 
equally  available  to  either  of  the  parties. 
If  trial  courts  would  confine  their  instruc- 
tions for  the  guidance  of  juries  in  such 
cases  to  the  question  of  actionable  negli- 
gence on  the  part  of  defendants,  instead  of 
invading  the  province  of  the  jury  in  respect 
to  the  question  of  contributory  negligence, 
much  danger  of  confusion  and  much  risk 
of  error  would  be  avoided;  and  if  this  court 
would  abstain  from  discussing  when  and 
what  evidence  does,  and  when  and  what 
does  not,  prove  or  tend  to  prove  contribu- 
tory negligence,  and  confine  itself  to  the 
field  left  to  it  by  the  constitutional  pro- 
vision under  consideration,  a  clearer  under- 
standing of  the  law  in  this  regard  would 
result.  See  Gelrugh  v.  Charles  T.  Derr 
Constr.  Co.  20  Okla.  538,  151  Pac.  875. 

It  may  be  thought  at  first  blush  that 
this  view  would  lead  to  the  conclusion  that, 
where  the  undisputed  evidence  shows  ac- 
tionable negligence  on  the  part  of  a  de- 
fendant, without  any  evidence  whatever  of 
L.R.A.1917A. 


contributory  negligence  on  the  part  of  the 
plaintiff,  a  trial  court  would  be  without 
power  to  set  aside  a  verdict  against  plain- 
tiff's right  to  recover  and  grant  him  a 
new  trial;  but  no  such  result  would  ordi- 
narily follow.  It  may  also  be  thought  at 
first  blush  that  this  view  would  lead  to  the 
conclusion  that,  where  the  undisputed  evi- 
dence shows  contributory  negligence  on  the 
part  of  a  plaintiff,  the  court  would  be 
without  power  to  set  aside  a  verdict  against 
defendant  and  grant  him  a  new  trial;  but 
no  such  result  would  ordinarily  follow.  In 
either  such  case,  such  evidence  of  passion 
or  prejudice  would  no  doubt  cause  the 
trial  judge  to  exercise  the  utmost  care  to 
see  that,  in  respect  to  the  primary  ques- 
tion of  actionable  negligence,  the  verdict  is 
justified;  and,  if  there  is  no  ground  for 
setting  the  same  aside,  as  against  the  evi- 
dence or  the  weight  thereof  upon  this  prim- 
ary question,  as  where  the  pleadings  or  un- 
controverted  evidence  left  no  question  but 
that  of  contributory  negligence  to  be  de- 
termined by  the  jury,  such  a  manifestly 
wrong  verdict  would  ordinarily,  at  least, 
be  attended  by  facts  and  circumstances 
which  would  bring  the  case  within  the  dis- 
cretionary power  of  the  court  to  set  aside 
the  verdict  and  grant  a  new  trial,  upon  the 
ground  of  "'irregularities"  or  '"misconduct" 
on  the  part  of  the  jury  within  the  meaning 
of  the  first  or  second  subdivision  of  §  419tf, 
Statutes  1893  (§  5033,  Rev.  Laws  1910), 
specifying  causes  for  whieh  a  new  trial 
may  be  granted.  If,  for  instance,  the  jurors, 
upon  examination  as  to  their  qualifications, 
had  denied  that  they  had  any  bias  or  prej- 
udice, such  a  verdict,  unsupported  by  any 
evidence,  or  contrary  to  all  the  evidence, 
might  tend  to  show  that  they  had  wrong- 
fully qualified  and  were  guilty  of  miscon* 
duct  in  this  respect,  and  might  entitle  the 
party  against  whom  the  verdict  was  ren- 
dered to  a  new  trial;  and  such  bias  or  prej- 
udice would  ordinarily  be  referable  to  and 
tend  to  sustain  some  proposition  under 
which  the  trial  court  might,  in  the  exer- 
cise of  its  wide  discretion,  grant  a  new  trial 
under  the  statutory  causes  therefor.  See 
Soper  V.  Mcdberry,  24  Kan.  128;  Keiley  v. 
Pennsylvania  R.  Co.  (C.  C.)  33  Fed.  857; 
Baylis  v.  Travelers'  Ins.  Co.  113  U.  S.  320, 
28  L.  ed.  989,  5  Sup.  Ct.  Rep.  494,  9  Fed. 
Stat.  Anno.  349,  350.  This,  of  course,  is 
upon  the  assumption  that  no  other  ground 
for  granting  a  new  trial  appeared. 

It  does  not  follow  that,  because  both  par- 
ties are  entitled  to  a  jury  verdict  upon  the 
defense  of  contributory  negligence  and  every 
part  of  the  same,  that  it  is  not  within  the 
power  of  the  court  to  set  aside  such  a  pal- 
pably wrong  finding  of  the  jury  as  to  the 
existence   or   nonexistence   of   contributory 


ST.  LOUIS  A  S.  F.  R.  CO.  v.  BELL. 


555 


negligence,  when  not  fairly  reached,  as  the 
mere  granting  of  a  new  trial,  and  thus 
sending  the  case  to  another  jury,  is  not  a 
denial  to  either  party  of  his  constitutional 
right  to  have  a  jury  determine  the  exist- 
ence or  nonexistence  of  this  defense  with- 
out undue  interference  from  any  court 
(Devine  v.  St.  Louis,  257  Mo.  470,  51  L.R.A. 
(N.S.)  860,  165  S.  VV.  1014) ;  and  this  pro^ 
vision  of  our  Constitution  was  not  intend- 
ed and  should  not  be  construed  to  deprive 
the  courts  of  general  jurisdiction  of  their 
inherent  power  to  grant  new  trials  for 
statutory  causes  known  to  the  common  law 
which  were  intended  to  secure  a  fair  ver- 
dict. As  to  this  power  in  general,  see  20 
Cyc.  722;  2  Thomp.  Trials,  2d  ed.  §  3711, 
p.  1975,  and  notes;  4  Minor,  Inst.  836,  837; 
2  Jones's  Bl.  Com.  §§  510,  513,  i>p.  1908- 
2006;  Arkansas  Valley  Land  &  Cattle  Co. 
Y.  Mann,  130  U.  S.  69,  32  L.  ed.  854,  9  Sup. 
Ct.  Rep.  458;  Clark  v.  Great  iiortliern  R. 
Co.  37  Wash.  537,  79  Pac.  1108,  2  Ann. 
Cas.  760,  and  notes  thereto;  McMahon  v. 
Rhode  Island  Co.  32  R.  I.  237,  78  Atl.  1012, 
Ann.  Cas.  1912D,  1229,  and  notes.  Courts, 
in  order  to  secure  fair  trials,  often  grant 
new  trials  where  there  is  nothing  to  be  de- 
termined except  questions  of  fact  within  the 
exclusive  province  of  the  jury,  and  where 
the  question  must  ultimately  be  determined 
by  a  jury;  and  the  fact  that  it  has  long 
been  the  rule  that  the  judge  must  ultimate- 
ly yield  to  the  jury  in  such  cases  is  shown 
by  the  following  statement  in  2  Joneses  Bl. 
Com.  510,  p.  1998  (287):  "If  two  juries 
agree  in  the  same  or  a  similar  verdict,  a 
third  trial  is  seldom  awarded;  for  the  law 
will  not  readily  suppose  tliat  the  verdict  of 
any  one  subsequent  jury  can  countervail 
the  oaths  of  the  two  preceding  ones." 

And  in  Devine  v.  St.  Louis,  supra,  it  is 
held:  "The  constitutional  right  to  trial  by 
jury  is  not  infringed  by  the  granting  by 
the  court  of  a  new  trial  for  the  award  of 
excessive  damages  by  the  jury." 

This  is  true  although  the  jury  must  ulti- 
mately determine  the  amount  of  damages. 
But  if,  in  any  case,  the  court  has  no  such 
power  to  relieve  from  a  finding  imsupport- 
ed  by  any  evidence  or  against  sufficient  un- 
disputed evidence,  such  a  case  is  exceedingly 
improbable;  and  it  may  be  said  that,  if 
the  jury  would  be  free  to  commit  absurd 
errors  and  return  false  verdicts  not  subject 
to  review,  they  are  no  more  free  to  err  than 
are  the  courts  in  respect  to  the  ultimate 
powers  intrusted  to  them.  In  any  event,  it 
seems  very  clear  under  this  section  of  our 
Constitution  that  the  entire  defense  of  con- 
tributory negligence  is  one  of  fact,  and  that 
both  parties  are  entitled  to  have  the  same 
and  every  part  thereof  determined  by  a  jury, 
without  any  further  instruction  from  the 
L.R.A.1017A. 


I  court  than  is  permitted  by  the  two  cases) 
'  first  herein  cited.  The  whole  question  of 
the  existence  or  nonexistence  of  contributory 
negligence  is  for  the  jury,  and  their  conclu- 
sion upon  it,  when  fairly  reached,  is  not  re- 
examinable, — their  finding  is  conclusive. 
See  9  Fed.  Stat.  Anno.  340. 

It  follows  from  the  foregoing  views  tliat, 
in  my  opinion,  the  court  erred  in  instruct- 
ing the  jury  to  the  effect  that  the  negli- 
gence, if  any,  of  tJie  driver  of  the  automo- 
bile in  which  Fred  Bell,  deceased,  was 
riding  at  the  time  of  the  accident  result- 
ing in  his  death  could  not  be  imputed  to 
the  latter,  notwithstanding  such  instruction 
appears  to  have  been  absolutely  true,  as 
this  was  an  unwarranted  invasion  by  the 
court  of  the  exclusive  province  of  the  jury 
to  determine  the  truth  of  the  same;  the  in- 
struction, being  unauthorized,  was  imperti- 
nent, though  appearing  to  us  to  be  true. 
And,  although  this  instruction  appears  to 
us  to  have  been  true,  and  the  jury  would 
no  doubt  have  so  found  without  it,  the 
error,  in  my  opinion,  probably  constitutes 
a  substantial  violation  of  a  constitutional 
right  within  the  meaning  of  §  6005,  Rev. 
Laws  1910,  which  reads:  "No  judgment 
shall  be  set  aside  or  new  trial  granted  by 
any  appellate  court  of  this  state  in  any 
case,  civil  or  criminal,  on  the  ground  of 
misdirection  of  the  jury  .  .  .  unless,  in 
the  opinion  of  the  court  to  which  applica- 
tion is  made,  after  an  examination  of  the 
entire  record,  it  appears  that  the  error  com- 
plained of  .  .  .  constitutes  a  substan- 
tial violation  of  a  constitutional  .  .  . 
right." 

But,  although  I  have  more  doubts  as  to 
this,  I  am  inclined  to  think  that  it  does  not 
follow  that  this  case  should  be  reversed  on 
accoimt  of  this  error,  as  the  error  appears 
to  have  been  invited  by  the  defendant  when, 
in  its  sixth  requested  instruction,  it  asks 
the  court  to  invade  the  province  of  the  jury 
in  respect  to  the  defense  of  contributory 
negligence  and  instruct  it  that,  under  the 
hypothetical  case  therein  .-tated,  the  negli- 
gence of  the  driver  of  the  automobile,  in 
wliich  Fred  Bell,  deceased,  was  riding  at  the 
time  of  the  accident  resulting  in  his  death, 
should  be  imputed  to  the  latter,  and  that 
plaintiff's  right  to  recover  should  be  denied. 
That  a  judgment  will  not  be  reversed  on 
account  of  an  error  invited  by  the  pai*ty 
asking  reversal  is  well  settled  by  the  opin- 
ions of  this  court.  Standard  Marine  Ins. 
Co.  v.  Trader's  Compress  Co.  —  Okla.  — , 
148  Pac.  1019;  Wallace  v.  Duke,  44  Okla. 
124,  142  Pac.  308;  Brissey  v.  Trotter,  34 
Okla.  445,  125  Pac.  1119;  Ardmore  Oil  & 
Mill.  Co.  v.  Robinson,  29  Okla.  79,  116  Pac. 
191,  2  N.  0.  C.  A.  799;  St.  Louis  &  S.  F. 
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R.  Co.  V.  Long,  41  Okla.  177,  137  Pac.  1156, 
Ann.  Cas.  1915C,  432. 

It  is  true  the  defendant  did  not  ask  the 
instruction  given,  that  asked  by  it  being 
diametrically  opposed  to  the  one  given,  but 
it  did  ask  the  court  to  instruct  upon  the 


question  of  imputed  negligence;  and  the 
error  in  the  instruction  given  is  in  instruct- 
ing at  all  upon  this  question. 

I  do  not  believe  that  such  an  error,  so 
invited,  would  warrant  a  reversal  of  this 
case. 


MINNESOTA  SUPREME  COURT. 

JOSEPH  SCHLECHTER,  Appt., 

V. 

MINNA  FELTON,  Exrx.,  etc.,  of  Johan  Fel- 
ton,  Deceased,  Respt. 

(—  Minn.  — .  158  N.  W.  813.) 

Fraucl  —  positive  statement  —  honest 
belief. 

Where  a  person  makes  a  false  representa- 
tion'of  a  material  fact  susceptible  of  knowl- 
edge and  relating  to  a  matter  in  which  he 
has  an  interest,  and  as  to  which  he  may  be 
expected  to  have  knowledge,  and  makes  such 
statement  unqualifiedly  and  as  of  his  own 
knowledge,  and  with  intent  to  induce  action, 
the  statement  constitutes  a  legal  fraud, 
and  after  it  has  been  acted  on  by  another 
to  his  damage  the  person  making  it  cannot 
be  heard  to  say  that  he  honestly  believed 
that  the  statement  he  made  was  true.  Such 
honest  belief  is  not  a  defense  to  an  action 
for  fraud. 
For  other  rases,  see  Fraud  and  Deceit,  IV,  in 

Dig.  1-52  N.  8, 

(July  21,  1916.) 

APPEAL  by  plaintiff  from  an  order  of 
the  District  Court  for  Douglas  County 
denying  a  motion  for  judgment  notwith- 
standing a  verdict  for  defendant,  or  for  a 
new  trial,  in  an  action  brouglit  to  recover 
damages  for  alleged  fraudulent  representa- 
tions as  to  the  number  of  acres  in  a  tract  of 
land  purchased  by  plaintiff  from  defendant's 
deceased  husband.     Reversed. 

The  facts  are  stated  in  the  opinion. 
Mr.  Constant  Larson,  for  appellant: 
Plaintiff's  proof  covers  all  the  elements 

Headnote  by  Hallam,  J. 


necessary  to  make  out  a  case  of  fraud  in 
an  action  for  deceit. 

Humphrey  v.  Merriam,  32  Minn.  197,  20 
N.  W.  138;  Bullitt  v.  Farrar,  42  Minn.  8, 
6  L.R.A.  149,  18  Am.  St.  Rep.  485,  43  N.  W. 
566;  Knappen  v.  Freeman,  47  Minn.  491,  50 
N.  W.  533;  Freeman  v.  F.  P.  Harbaugh  Co. 
114  Minn.  283,  130  N.  W.  1110;  Miller  v. 
Bricker,  117  Minn.  394,  136  N.  W.  14; 
Bunkers  v.  Peters,  122  Minn.  130,  141  N. 
W.  1118;  O'Brien  V.  American  Bridge  Co. 
110  Minn.  364,  32  L.R.A.(N.S.)  980,  136 
Am.  St.  Rep.  503,  125  N.  W.  1012;  24 
Harvard  L.^  Rev.  438 ;  Grinnell,  Deceit,  p. 
70;  Shackett  v.  Bickford,  7  L.R.A.(N.8.) 
646,  note;  1  Cooley,  Torts,  p.  949;  20  Cyc 
27. 

Mr.  J.  D.  Sullivan  for  respondent. 

Uallam,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  bought  a  small  tract  of  land 
from  John  Felton.  Felton  later  died.  De- 
fendant is  executrix  of  his  will.  Plaintiff 
claims  that  Felton  misrepresented  to  him 
the  number  of  acres  in  the  tract,  and 
brought  this  action  in  deceit  against  the 
executrix  to  recover  damages.  It  is  con- 
ceded no  recovery  could  be  had  in  an  action 
against  an  executrix  in  the  district  court 
on  the  ground  of  mutual  mistake,  or  on 
any  other  theory  than  that  of  tort  or  fraud. 
The  jury  found  for  defendant,  and  plaintiff 
appeals.  The  only  errors  assigned  relate  to 
the  court's  instructions  to  the  jury. 

The  court  instructed  the  jury  as  follows: 
"If  there  were  no  representations,  or  if  the 
representations  were  honestly  made  and 
there  was  a  breach  of  the  representations, 
there  would  be  a  different  action  than  this 
action  is.  .  .  .  The  action  that  we  have 
before   us,   remember,   has  for   its   basis   a 


Note.  —  The  question  whether  statements 
made  without  knowledge  of  their  falsity  will 
support  an  action  for  fraud  is  discussed  in 
notes  to  Sliackett  v.  Bickford,  7  L.R.A. 
(N.S.)  646,  and  Davis  v.  Trent,  49  L.R.A. 
(N.S.)  121f),  which  present  the  attitude  of 
the  American  courts  citing  the  leading  Eng- 
lish case  of  Deny  v.  Peek,  L.  J^.  14  App. 
Cas.  337,  58  L.  J.  Ch.  N.  S.  864,  61  L.  T. 
N.  S.  265,  38  Week.  Rep.  33,  1  Megone,  292, 
54  J.  P.  148,  12  Eng.  Rul.  Cas.  250,  to 
which  the  court  in  Sciilechteb  v.  Felton 
refers  as  the  foundation  for  the  decisions 
not  in  harmony  with  its  conclusion. 
L.R.A.1917A. 


SCHLECHTER  V.  Felton,  however,  is  not 
necessarily  at  variance  with  the  doctrine  of 
Derry  v.  Peek,  supra,  since  the  statement 
which  formed  the  basis  of  action  was  con- 
tractual in  its  nature  so  as  to  permit  the 
recovery  of  damages  upon  its  turning  out  to 
be  false,  as  for  breach  of  implied  warranty. 
That  the  court,  in  deciding  Schlbchtes  v. 
Fei.ton  meant,  however,  to  go  further  than 
this,  is  evidenced  by  its  statement  that  "the 
wrong  is  not,  at  least  in  such  a  case  as  this, 
breach  of  contract.    It  is  tort." 

See   also    in    this    connection    Aldrich   v. 
Scribner,  18  L.R.A.(N.S.)  379. 
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fraudulent  transaction,  fraudulent  and 
false  representations." 

And,  further :  "If  you  should  find  that  he 
was  well  justified  in  making  the  statements 
and  that  he  honestly  believed  them  true, 
.  .  .  then  it  would  not  be  a  fraud  ac- 
tion." 

Til  is  presents  squarely  the  question  wheth- 
er, in  an  action  based  on  false  representa- 
tions, honest  belief  of  the  defendant  in  the 
truth  of  his  representations  is  a  good  de- 
fense. The  question  is  one  on  which  the  de- 
cisions are  not  in  harmony.  Some  hold  that 
since  the  action  is  in  fraud  it  cannot  be 
maintained  unless  there  is  moral  turpitude. 
On  the  other  hand,  many  authorities  hold 
that  false  representation  of  a  material  fact 
susceptible  of  knowledge,  made  by  one  as  of 
his  own  knowledge,  is  a  fraud  even  though 
the  defendant  believed  it  to  be  true.  Lord 
Blackburn  stated  this  position  well  when  he 
said:  "If,  when  a  man  thinks  it  is  highly 
probable  that  a  things  exists,  he  chooses 
to  say  he  knows  the  thing  exists,  that  is 
really  asserting  what  is  false, — it  is  positive 
fraud."  Brownlie  t.  Campbell,  L.  R.  6 
App.  Cas.  925,  953. 

We  do  not  regard  the  question  as  an  open 
one  in  this  state.  In  Busterud  v.  Farring- 
ton,  36  Minn.  320,  31  N.  W.  360,  Justice 
Berry  stated  the  essentials  of  actionable 
fraud  tersely  as  follows:  "An  action  for 
deceit  lies  against  one  who  makes  a  false 
representation  of  a  material  fact  suscepti- 
ble of  knowledge,  knowing  it  to  bo  false,  or 
as  of  his  own  knowledge  when  he  does  not 
know  whether  it  is  true  or  false,  with  inten- 
tion to  induce  the  person  to  whom  it  is 
made,  in  reliance  upon  it,  to  do  or  refrain 
from  doing  something  to  his  pecuniary  hurt, 
when  such  person,  acting  with  reasonable 
prudence,  is  thereby  deceived,  and  induced 
to  so  do  or  refrain,  to  his  damage." 

This  statement  is  perhaps  not  specific 
enough  to  fully  cover  this  case.  We  think, 
however,  that  the  court  in  Bullitt  t.  Farrar, 
42  Minn.  8,  12,  6  L.R.A.  149,  18  Am.  St. 
Kep.  485,  43  N.  W.  568,  quite  committed 
it^f  to  the  proposition  that  honest  belief 
in  the  truth  of  statements  made  is  not  a  de- 
fense, when  it  said:  "Whether  the  repre- 
sentations were  made  innocently  or  know- 
ingly they  would  eqijally  operate  as  a  fraud 
upon  the  plaintiiT,  provided  they  were  made 
unqualifiedly,  or  as  of  defendant's  own 
knowledge." 

If  there  can  be  anv  doubt  as  to  the  mean- 
ing  of  that  language,  there  can  be  none  as 
to  the  language  of  the  court  in  Freeman  v. 
F.  P.  Harbaugh  Co.  114  Minn.  283,  286,  130 
N:  W.  1112,  when  it  was  said  of  the  state- 
ments of  defendant's  representative  Lee: 
"lliat  Lee  supposed  he  was  stating  the 
facts,  or  had  no  actual  knowledge  oi^the 
L.R.A.1917A. 


subject,  does  not  excuse  him  or  his  princi- 
pal from  the  result,  if  the  plaintiff  relied 
on  his  representation.  ...  An  unquali- 
fied affirmation  amounts  to  an  afiirmation 
as  of  one's  own  knowledge."  See  also  Mil- 
ler V.  Bricker,  117  Minn.  394,  136  N.  W. 
U. 

Drake  v.  Fairmont  Drain  Tile  &  Brick  Co. 
129  Minn.  145,  151  X.  W.  914,  and  Jacob- 
son  V.  Chicago,  M.  &  St.  P.  R.  Co.  —  Minn. 
—,  L.R.A.1916D,  144,  156  N.  W.  251,  are 
in  accord,  but  tliey  all  involve  the  equitable 
right  of  rescission,  and  not  the  legal  right 
to  damages.  The  statement  in  O'Brien  v. 
American  Bridge  Co.  110  Minn.  364,  377, 
32  L.R.A.(N.S.)  980,  136  Am..  St.  Rep.  503, 
125  N.  W.  1012,  on  the  authority  of  the 
English  cases  which  will  be  presently  re- 
ferred to,  was  only  dictum. 

While  intent  to  deceive  is  always  said  to 
be  an  essential  element  of  fraud,  it  was  said 
in  Bullitt  V.  Farrar,  supra,  that  "a  charge 
of  fraudulent  intent  in  an  action  for  deceit 
may  be  maintained  by  proof  of  a  statement 
made  as  of  the  party's  own  knowledge, 
which  is  false,  provided  the  thing  stated  is 
not  merely  a  matter  of  opinion,  estimate, 
or  judgment,  but  is  susceptible  of  actual 
knowledge;  and  in  such  case,  it  is  not 
necessary  to  make  proof  of  an  actual  intent 
to  deceive." 

The  rule  as  stated  in  the  foregoing  deci- 
sions is  supported  by  credible  authority 
elsewhere.  20  Cyc.  27;  Hindraan  v.  First 
Nat.  Bank,  57  L.R.A.  108,  50  C.  C.  A.  623, 
112  Fed.  931;  Prestwood  v.  Carlton,  162 
Ala.  327,  333,  50  So.  254;  Water  Comrs. 
V.  Robbins,  82  Conn.  623,  74  Atl.  938;  Wat- 
son V.  Jones,  41  Fla.  241,  25  So.  678;  Kirk- 
patrick  v.  Reeves,  121  Ind.  280,  22  N.  £. 
139;  Litchfield  v.  Hutchinson,  117  Mass. 
195;  Chatham  Furnace  Co.  v.  Moffatt,  147 
Mass.  403,  0  Am.  St.  Rep.  727,  18  N.  £. 
168,  16  Mor.  Min.  Rep.  103;  Huntress  y. 
Blodgett,  206  Mass.  318,  92  N.  E.  427; 
Braloy  v.  Powers,  92  Me.  203,  209,  42  Atl. 
362;  Hadcock  v.  Osmer,  153  N.  Y.  604,  47 
N.  E.  923 ;  Houston  v.  Thornton,  122  N.  C. 
365,  373,  65  Am.  St.  Rep.  699,  29  8.  E.  827 ; 
Bird  V.  Kleiner,  41  Wis.  134;  Davis  v.  Nu- 
zum,  72  Wis.  439,  1  L.R.A.  774,  40  N.  W. 
497.  See  article  by  Prof.  WiUiston  in  24 
Harvard  Law  Rev.  415,  427.  Mr.  Bigelow 
puts  it  thus:  "Indeed,  where  a  person 
makes  a  statement  in  terms  of  his  'own 
knowledge'  or  the  equivalent,  he  cannot 
escape  liability,  it  seems,  if  it  turn  out  to 
be  false,  by  saying  that  his  statement  was 
made  upon  trustworthy  information."  Bige 
low,  Fr.  p,  514. 

The  principle  as  stated  by  Judge  Cooley 
is  that,  since  the  fraud  consists  of  reckless 
assertions,   *'even   the  actual  belief  of  the 
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party  in  the  truth  of  what  he  asserts  is  im- 
material.*'    2   Cooley,   Torts,   3d   ed.    *585. 

The  cases  which  hold  otherwise  rest  back 
on  the  authority  of  Derry  v.  Peek,  L.  R. 
14  App.  Gas.  337,  58  L.  J.  Oh.  N.  S.  864, 
61  L.  T.  N.  S.  265,  38  Week.  Rep.  33,  1 
Mcgone,  292,  54  J.  P.  148,  12  Eng.  Rul.  Gas 
250.  In  that  case  it  was  held  that  an  ac- 
tion for  negligent  misrepresentation  can- 
not be  maintained;  that  a  reckless  state- 
ment may  be  evidence  of  fraud,  but  that  it 
is  only  when  the  circumstances  indicate 
such  recklessness  or  negligent  disregard  for 
the  truth  as  to  be  incompatible  ivith  the 
idea  of  honesty  that  the  action  for  fraud 
may  be  maintained. 

Lord  Esher,  in  discussing  the  same  sub- 
ject in  Le  Lievre  v.  Gould  [1893]  1  Q.  B. 
491,  498,  62  L,  J.  Q.  B.  N.  S.  363,  4  Reports, 
274,  68  L.  T.  N.  S.  626,  41  Week.  Rep.  468, 
57  J.  P.  484,  said  that  a  charge  of  fraud 
cannot  be  maintained  against  a  man  unless 
it  is  shown  that  he  had  "a  wicked  mind.*' 
Recognizing  that  fraud  may  be  predicated 
on  reckless  statements,  Lord  Bowen  said 
that  in  such  case  ''his  mind  is  wicked,  not 
because  he  is  negligent,  but  because  he  is 
dishonest  in  not  caring  about  the  truth  of 
his  statement." 

Lindley,  L.  J.,  in  Angus  v.  Glifford  [1891] 
2  Ch.  449,  469,  further  said:  ''It  is  not 
sufficient  that  there  is  blundering  careless- 
ness, however  gross,  unless  there  is  wilful 
recklessness,  by  which  I  mean  wilfully 
shutting  one's  eyes,  which  is,  of  course, 
fraud." 

It  will  be  seen  that  after  all  the  principal 
difference  between  the  rule  of  the  English 
cases  and  the  rule  as  stated  by  Cooley, 
Bigelow,  and  Lord  Blackburn,  is  that  the 
making  of  the  false  statement  which  the 
speaker  believes  to  be  true,  but  the  truth 
of  which  he  has  not  sufficiently  verified,  is 
in  the  one  case  merely  evidence  of  fraud, 
while  in  the  other  it  is  the  fraud  itself. 

We  are  satisfied  with  the  rule  followed 
by  the  Minnesota  cases,  and  have  no  desire 
to  change  it.  Whether  this  rule  should  be 
applied  to  cases  wh«re  the  defendant  had 


no  interest  in  the  subject-matter  of  the  rep- 
resentation, and  derived  no  benefit  there- 
from, it  is  not  necessary  here  to  decide. 
Wliat  we  do  decide  is  that,  where  defendant 
has  made  a  false  representation  of  a  ma- 
terial fact  susceptible  of  knowledge  and  re- 
lating to  a  matter  in  which  he  has  an  in- 
terest, and  as  to  which  he  may  be  expected 
to  have  knowledge,  and  makes  such  state- 
ment unqualifiedly  and  as  of  his  own 
knowledge,  and  with  intent  to  induce  ac- 
tion, he  cannot  be  heard  to  say,  aft^r  the 
statement  has  been  acted  upon  by  the  plain- 
tiff to  his  damage,  tliat  he  honestly  believed 
that  the  statement  he  made  was  true. 

The  rule  seems  to  us  consonant  with 
practical  justice.  It  does  the  defendant  no 
injustice.  If  his  information  is  not  abso- 
lute, neither  should  his  statement  be.  He 
can  always  protect  himself  by  stating  what 
is  true, — that  is,  that  he  has  only  a  belief; 
or  by  stating  the  source  of  his  information. 
He  should  not  be  allowed  to  hold  what  he 
has  gained  from  the  plaintiff  by  his  own 
untrue  assertion  of  fact.  From  the  stand- 
point of  the  plaintiff  it  is  hard  to  see  why 
he  should  himself  suffer  the  loss  wliich  the 
defendant  has  caused  him,  and  by  which 
the  defendant  has  profited,  simply  because 
the  defendant  had  a  belief  formed  in  re- 
liance on  sources  of  information  which  were 
not  reliable.  The  wrong  is  none  the  less 
because  the  motive  was  not  corrupt.  The 
wrong  is  not,  at  least  in  such  a  case  as  this, 
breach  of  contract.  It  is  tort.  The  name  is 
not  important.  For  want  of  a  better  name 
we  call  it  fraud. 

Some  parts  of  the  court's  charge  are  not 
inconsistent  with  this  rule.  We  have 
examined  the  charge  with  much  care  to  see 
if,  taken  as  a  whole,  it  could  not  be  sus- 
tained. We  feel  sure  it  cannot.  The 
thought  runs  all  through  it  that  honest  be- 
lief on  the  part  of  Felton  in  the  truth  of 
what  he  stated  is  a  defense,  though  the 
statement  was  false  and  damaging.  In  our 
view  of  the  law  this  is  not  correct  and  we 
think  the  charge  erroneous. 

Order  reversed  and  new  trial  granted. 


UNITED  STATES  CIRCUIT  COURT  OF 
APPEALS,    NINTn   CIRCUIT. 

SPOKANE    &    INLAND    EMPIRE    RAIL- 
ROAD  COMPANY,  Plff.  in  Err.,     • 

v. 

UNITED    STATES    OF    AMERICA. 

(127  C.  C.  A.  61,  210  Fed.  ^43.) 

Railroads   —   Safety   Appliance   Act  — 
liiternrban  electric  system. 

1.  An  intorurban  electric  railway  system 
L.R.A.1917A. 


which  has  all  the  characteristics  In  build 
and  operation  of  a  standard  steam  road  is 
not  within  the  provision  of  the  Federal 
Safety  Appliance  Act,  exempting  from  its 
operation  cars  which  are  used  upon  street 
railways,  alUiough  to  reach  tlieir  terminals 
they  are  for  a  short  distance  run  over  the 

Note. —  The  decision  in  Spokane  &  I.  E. 
R.  Go.  V.  LTnited  States  has  been  affirmed 
by  the  United  States  Supreme  Court  (241 
U.  S.  344,  60  L.  ed.  1037,  36  Sup.  Ct  Rep. 
668). 

^[enerally  as  to: duty  and  liability  under 
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tracks  of  ad  urban  system  which  are  so  con- 
structed that  cars  complying  with  the  Fed- 
eral statute  cannot  be  accommodated  on 
them. 

For  other  cases ^  see  Master  and  Servant ^  II. 
a,  •*,  d,  (S),  in  Dig,  1-52  N.  8. 

£viilence  —   expert  testimony  —  grab 
Iron. 

2.  Whether  or  not  openings  in  the  sill 
or  buffer  of  a  passenger  car  subserve  the 
same  purpose  as  the  grab  irons  required 
to  be  placed  on  the  ends  of  the  cars  by  the 
Interstate  Commerce  Commission  is  not  a 
subject  for  expert  testimony. 
For  other  oases ,  see  Evidence,   VII,  n,  in 

Dig,  1-52  N.  8. 

(January   &,   1914.) 

ERROR  to  the  District  Court  of  the 
United  States  for  the  Northern  Division 
of  the  Eastern  District  of  Washington 
(Rudkin,  District  Judge),  to  review  a  judg- 
ment in  plaintiff's  favor  in  an  action 
brought  to  recover  penalties  for  alleged  vio- 
lation of  the  Safety  Appliance  Act.  Af- 
firmed. 

Ihe  facts  are  stated  in  the  opinion. 

Argued  before  Gilbert,  Ross,  and  Morrow, 
Circuit  Judges. 

Messrs.  GrAves,  Kizer,  &  GraveSy  for 
plaintiff  in  error  : 

Ihe  provisions  of  the  Safety  Appliance 
Act  are  not  applicable  to  cars  used  as  are 
defendants. 

Omaha  &  C.  B.  Street  R.  Co.  v.  Inter- 
state Commerce  Commission,  191  Fed.  40. 

Expert  evidence  should  have  been  received 
concerning  the  sufficiency  of  the  handholds. 

United  States  Smelting  Co.  v.  Parry,  92 
C.  C.  A.  159,  166  Fed.  407;  Hutchinson 
Cooperage  Co,  v.  Snider,  46  C.  C.  A.  517, 
107  Fed.  633;  Wabash  Screen  Door  Co.  v. 
Black,  61  C.  C.  A.  639,  126  Fed.  721;  Pull- 
man's Palace  Car  Co.  v.  Harkins,  5  C.  C. 
A.  326,  17  U.  S.  App.  22,  65  Fed-  932;  Cen- 
tral  Coal  &  Coke  Co.  v.  Williams,  97   C. 

C.  A.  597,  173  Fed.  337;  Union  P.  R.  Co. 
V.  Novak,  9  C.  C.  A.  629,  15  U.  S.  App.  400, 
61  Fed.  573;  Belief ontaine  &  I.  B.  Co.  v. 
Bailey,  11  Ohio  St.  335;  Chicago  Q.  W.  B. 
Co.  v.  Price,  38  C.  C.  A.  239,  97  Fed.  423; 
Pittsburgh,  S.  &  N.  R.  Co.  v.  Lamphere, 
69  C.  C.  A.  452,  137  Fed.  20;  Chicago,  R.  I, 
db  P.  R.  Co.  v.  Hale,  99  0.  C.  A.  379,  176 
Fed.  71;  Wabash  R.  Co.  v.  United  States, 
93  C.  C*  A.  393,  168  Fed.  1;  Ft.  Worth  * 

D.  C.  R.  Co  V.  Wilson,  —  Tex.  Civ.  App.  — , 
24  S.  W.  686;  Colorado  Midland  R.  Co.  y. 
O'Brien,  16  Colo.  219,  27  Pac.  701,  33  Am. 


Neg.  Cas.  537;  Louisville,  N.  A.  &  C.  R. 
Co.  v.  Frawley,  110  Ind.  38,  9  N.  E.  594; 
Neubauer  v.  Northern  P.  R.  Co.  60  Minn. 
130,  61  N.  W.  932;  Louisville  &  N.  R.  Co. 
V.  Hall,  87  Ala.  708,  4  L.R.A.  710,  13  Am. 
St.  Rep.  84,  6  So.  277;  Betts  v.  Chicago, 
R.  I»  &  P.  R.  Co.  92  Iowa,  343,  26  L.R.A. 
248,  54  Am.  St.  Rep.  658,  60  N.  W.  623; 
Baltimore  &  Y.  Tump.  Road  v.  Leonhardt, 
66  Md.  70,  59  Am.  Rep.  166,  6  Atl.  346,  3 
Am.  Neg.  Cas.  680;  Louisville  &  N.  R.  Co. 
v.  Davis,  99  Ala.  593,  12  So.  788;  Birming- 
ham Mineral  R.  Co.  v.  Wilmer,  97  Ala.  165, 
11  So.  886;  Louisville  k  N.  R.  Co.  v.  Binion, 
107  Ala.  646,  18  So.  75;  Whitsett  v.  Chi- 
cago,  R.  I.  A  P.  R.  Co.  67  Iowa,  150,  26  N. 
W.  104;  Relfsnyder  v.  Chicago,  M.  &  St.  P. 
R.  Co.  90  Iowa,  76,  67  N.  W.  692;  Schroeder 
v.  Chicago  &  N.  W.  R.  Co.  128  Iowa,  365, 
103  N.  W.  985;  Missouri  P.  R.  Co.  v.  Fox, 
60  Neb.  531,  83  N.  W.  744,  8  Am.  Neg. 
Rep.  463;  Jones  v.  Shaw,  16  Tex.  Civ.  App. 
290,  41  S.  W.  600;  Galveston,  H.  &  S.  A,  R. 
Co.  V.  Pitts,  —  Tex,  Civ.  App.  — ,  42  S.  W. 
256;  International  &  G.  N.  R.  Co.  v.  Mills, 
34  Tex.  Civ.  App.  127,  78  S.  W.  11;  Hiig- 
gins  V.  Southern  R.  Co.  148  Ala.  153,  41  So. 
856;  Taylor  v.  Monroe,  43  Conn.  36. 

Any  appliance  which  the  jury  may  find, 
as  matter  of  fact,  to  serve  the  purpose  of 
the  act  and  accomplish  that  which  was  in- 
tended by  Congress,  is  a  sufficient  com- 
pliance with  the  act. 

United  States  v.  Boston  A;  M.  R.  Co.  168 
Fed.  148. 

Messrs.  Oscar  Cafn  and  Philip  J. 
Doherty,  for  the  United  States : 

The  cars  in  controversy  were  not  used 
upon  street  railways  within  the  meaning  of 
the  Safety  Appliance  Act. 

Johnson  v.  Southern  P.  Co.  196  U.  S.  1, 
49  L.  ed.  363,  25  Sup.  Ct.  Rep.  158,  17  Am. 
Neg.  Rep.  412;  United  States  v.  Central  of 
Georgia  R.  Co.  167  Fed.  893 ;  United  States 
V.  Atchison,  T.  &  S.  F.  R.  Co.  220  U,  S.  37, 
55  L.  ed,  361,  31  Sup.  Ct.  Rep.  362;  Schlem- 
mer  v.  Buffalo,  R.  &  P.  R.  Co.  205  U.  S.  1, 
10,  51  L.  ed.  681,  685,  27  Sup.  Ct.  Rep. 
407;  Baltimore  A  O.  R.  Co.  v.  Interstate 
Commerce  Commission,  221  U.  S.  612,  55  L. 
ed!  878,  31  Sup.  Ct.  Rep.  621;  Southern 
R.  Co.  V.  United  States,  222  U.  S.  20,  56 
L.  ed.  72,  32  Sup.  Ct.  Rep.  2,  3  N.  C.  C.  A. 
822;  Omaha  A  C.  B.  Street  R.  Co.  v.  Inter- 
state Commerce  Commission,  230  U.  S.  324, 
57  L.  ed.  1501,  46  L,R.A.(N.S.)  385,  33 
Sup.  Ct.  Rep.  890;  Hannah  v.  Metropolitan 
Street  R.   Co.   81  Mo.   App.  78;   Moore  v. 


Federal  and  state  railway  safety  appliance 
acts,  see  notes  to  Chicago,  M.  A  St.  P.  R. 
Co.  ▼.  United  States,  20  L.R.A.(N.S.)  473, 
and  Lake  Shore  A  M.  S.  R.  Co.  v.  Benson, 
41  L.R.A.(N.8.)  49. 
L.R.A.1917A. 


As  to  applicability  of  commerce  clause  or 
statutes  thereunder  to  street  railways  or 
to  intenirban  roads,  see  note  to  Omaha  A 
C.  B.  Street  R.  Co.  v.  Interstate  Commerce 
Commission,  46  L.R.A.(N.S.)  386. 
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American  Transp.  Co.  24  How.  1,  16  L.  ed. 
674;  Union  Mut.  Acci.  Asso.  v.  Frohavd, 
134  III.  228,  10  L.R.A.  383,  23  Am.  St.  Rep. 
664,  25  N.  £.  642;  Ericsson  v.  Brown,  38 
Barb.  300. 

The  court  did  not  err  in  rejecting  the 
testimony  of  experts  that  the  depression  or 
opening  in  the  end  sill  would  afford  as  much 
protection  to  men  going  between  the  ends 
of  cars  as  the  grab  iron  or  handhold. 

Baldwin  v.  St.  Louis,  K.  &  N.  R.  Co.  68 
Iowa,  37,  26  N.  W.  918;  Brink's  Chicago 
City  Exp.  Co.  V.  Kinnare,  168  111.  643,  48 
N.  E.  446;  Illinois  C.  R.  Co.  v.  People,  143 
111.  434,  19  L.R.A.  119,  33  N.  E.  173. 

Ross,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

The  plaintiff  in  error  was,  at  the  times 
here  in  question,  a  common  carrier  engaged 
in  interstate  commerce  by  means  of  an  elec- 
trie  railroad  between  the  city  of  Spokane,  in 
the  state  of  Washington,  and  Coeur  d'Alene 
city,  in  the  state  of  Idaho,  and  for  alleged 
violations  of  the  act  of  Congress  known  as 
the  Safety  Appliance  Act,  approved  March 
2,  1893  (chapter  196,  27  Stat,  at  L.  531, 
Comp.  Stat.  1913,  §  8605),  as  amended 
April  1,  1896  (chapter  87,  29  Stat,  at  L.  85, 
Comp.  Stat.  1913,  §  8610),  and  as  further 
amended  March  2,  1903  (chapter  976,  32 
Stat,  at  L.  943,  Comp.  Stat.  1013,  §  8613), 
the  present  action  was  brought  by  the  gov- 
ernment, the  complaint  in  which  action  con- 
tains 15  counts,  the  first  12  of  which  allege 
in  substance  that  the  violation  of  the  stat- 
ute consisted  in  hauling  over  its  road  cer- 
tain designated  cars  which  were  not  pro- 
vided with  the  grab  irons  or  handholds  re- 
quired by  the  statute,  and  the  last  3  of 
which  alleged  in  substance  the  violation  of 
the  statute  to  have  consisted  in  hauling 
over  its  road  certain  designated  cars  not 
provided  with  the  automatic  couplers  there- 
by required.  The  case  was  tried  with  a 
jury,  which  returned  a  verdict  against  the 
railroad  company,  upon  which  judgment 
was  given  against  it,  resulting  in  the  pres- 
ent writ  of  error  in  its  behalf. 

It  is  first  urged  that  the  cars  in  question 
do  not  come  within  the  provisions  of  the 
Safety  Appliance  Act,  and,  second,  that  the 
trial  court  erred  in  refusing  to  permit 
the  railroad  company  to  introduce  certain 
testimony,   and   in   its   instructions   to   the 

jury- 

The  first  point  thus  urged  is  based  upon 

the  exception  contained  in  §  1  of  the  act 
of  March  2,  1903,  excepting  from  the  opera- 
tion thereof  cars  "which  are  used  upon 
street  railways."  Tlie  section  reads  as  fol- 
lows: "Be  it  enacted  by  the  Senate  and 
House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled, 
L.R.A.1917A, 


that  the  provisions  and  requirements  of  the 
act  entitled,  'An  Act  to  Promote  the  Safety 
of  Employees  and  Travelers  upon  Railroads 
by  Compelling  Common  Carriers  Engaged 
in  Interstate  Commerce  to  Equip  Their 
Cars  with  Automatic  Couplers  and  Con- 
tinuous Brakes  and  Their  Locomotives  with 
Driving-wheel  Brakes,  and  for  Other  Pur- 
poses,' approved  March  second,  eighteen 
hundred  and  ninety -three,  and  amended 
April  first,  eighteen  hundred  and  ninety- 
six,  shall  be  held  to  apply  to  common  car- 
riers by  railroads  in  the  territories  and  the 
District  of  Columbia  and  shall  apply  in  all 
cases,  whether  or  not  the  couplers  brought 
together  are  of  the  same  kind,  make,  or 
type;  and  the  provisions  and  requirements 
hereof  and  of  said  acts  relating  to  train 
brakes,  automatic  couplers,  grab  irons,  and 
the  height  of  drawbars  shall  be  held  to  ap- 
ply to  all  trains,  locomotives,  tenders,  cars, 
and  similar  vehicles  used  on  any  railroad 
engaged  in  interstate  commerce,  and  in  the 
territories  and  the  District  of  Columbia, 
and  to  all  other  locomotives,  tenders,  cars, 
and  similar  vehicles  used  in  connection 
therewith,  excepting  those  trains,  oars,  and 
locomotives  exempted  by  the  provisions  of 
section  six  of  said  act  of  March  second, 
eighteen  hundred  and  ninety-three,  as 
amended  by  the  act  of  April  first,  eighteen 
hundred  and  ninety-six,  or  which  are  used 
upon  street  railways." 

These,  among  other,  facts  appear  from 
the  undisputed  evidence: 

In  addition  to  its  interurban  lines,  one 
of  which  extends  from  Spokane  to  Cceur 
d'Alene,  a  distance  of  about  40  miles,  the 
plaintiff  in  error  owns  the  street  railway 
system  in  Spokane.  The  interurban  line 
extending  to  Cceur  d'Alene  is  of  standard 
gauge  and  of  standard  weight  of  rails.  The 
superintendent  of  that  system  testified, 
among  other  things,  as  follows:  '*My 
superintendency  is  over  the  interurban  lines. 
I  do  not  control  the  street  railway  lines. 
On  the  interurban  lines  tickets  Srre  sold  for 
particular  stations  the  same  as  a  railroad. 
We  handle  baggage  for  our  passengers.  Our 
trains  are  made  up  according  to  standard 
railroad  rules,  with  markers  to  designate 
the  trains,  and  are  run  on  schedules  and  by 
train  orders.  The  employees  who  are  en- 
gaged in  the  street  car  serviee  do  not  have 
anything  to  do  with  the  operation  of  the 
interurban  service.  They  use  the  same 
tracks,  however,  that  come  from  the  freight 
depot  to  the  passenger  terminal  in  the  heart 
of  the  city.  We  do  not  take  passengers  on 
the  interurban  trains  within  the  city  limits 
exclusively.  We  receive  passengers  at 
points  within  the  city  limits  for  transporta- 
tion outside,  and  drop  passengers  on  inter- 
urban trains  at  various  points  within  the 
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city,  but  within  the  city  limits  we  do  no 
strictly  street  car  business." 

The  trains  of  the  company  in  which  were 
the  cars  here  in  question  leave  its  passen- 
ger depot  near  the  center  of  Spokane,  and 
go  out  over  the  tracks  of  the  company's 
street  railroad  system  for  a  little  over  a 
mile  to  the  yards  of  the  company,  where 
they  take  the  direct  line  to  Coeur  d'Alene, 
which  is  on  the  company's  private  right  of 
way.  Tliose  of  the  cars  in  question  which 
are  mentioned  in  the  first  12  counts  of  the 
complaint  are  large  passenger  coaches  hav- 
ing no  grab  irons  or  handholds  on  the  ends 
of  the  cars;  instead,  on  their  ends  there  is 
a  radial  coupler  and  a  heavy  steel  sill  or 
buffer,  round  on  the  corners,  in  which  buffer 
or  sill,  on  the  passenger  coaches,  there  are, 
on  each  side  of  the  coupler,  openings  meas- 
uring from  18  to  22  inches  in  length,  and 
from  2i  to  3  inches  of  clearance,  but  on  the 
baggage  and  mail  cars  the  sill  or  buffer 
is  solid. 

The  three  cars  mentioned  in  the  last  three 
counts  of  the  complaint,  and  which  it  ap- 
pears were  brought  into  the  interurban  serv> 
ice  because  of  a  pressure  of  traffic,  were 
street  railway  cars  which  not  only  had  no 
automatic  couplers  thereon,  but,  because  of 
their  small  size,  were  incapable  of  having 
them. 

There  is  testimony  to  the  effect — and 
none  to  the  contrary — >that  the  sharpness 
of  the  curves  on  the  street  car  line  is  such 
as  to  make  it  impossible  to  run  cars  over 
that  line  having  grab  irons  or  handholds  on 
the  end  of  the  cars.  Conceding  that  to  be 
true,  it  is  no  answer  to  the  goternment*s 
action  if  the  act  of  Congress  in  question  is 
applicable  to  the  company's  interurban 
lines.  To  hold  with  the  plaintiff  in  error 
on  this  point  would  be  to  hold  that,  because 
the  company  uses  the  tracks  of  its  street 
car  lines  for  a  mere  trifle  of  the  distance 
between  its  terminal  points  in  order  to 
reach  the  center  of  the  city  of  Spokane,  its 
entire  interurban  line,  which  has  all  of  the 
characteristics  in  build  and  operation  of  a 
standard  steam  road,  is  not  subject  to  the 
Safety  Appliance  Act.  That  would  indeed 
be  a  case  of  "the  tail  wagging  the  dog." 

We  are  of  the  opinion  that  the  act  of  Con- 
gress does  not  admit  of  such  an  interpreta- 
tion, especially  in  view  of  the  manifest 
purpose  of  the  legislation.  The  exception 
from  its  operation  of  cars  "used  upon  street 
railways,"  we  think  means,  if  not  those  sole- 
ly used  on  street  railways,  at  least  such  as 
are  used  on  such  railways  in  street  railway 
traffic,  which  was  not  the  case  here,  accord- 
ing to  the  testimony  of  the  company's  own 
witnesses. 

In  Moore  v.  American  Transp.  Co.  24 
How.  1,  16  L.  ed.  674,  the  Supreme  Court, 


in  speaking  of  that  provision  of  the  Act  of 
March  3,  1851,  chap.  43,  9  Stat,  at  L.  635, 
Comp.  Stat.  1913,  §  8020,  entitled,  "An  Act 
to  Limit  the  Liability  of  Shipowners,  and 
for  Other  Purposes,'*  which  declared: 
"This  act  shall  not  apply  to  the  owner  or 
owners  of  any  canal  boat,  barge,  or  lighter, 
or  to  any  vessel  of  any  description  what- 
soever used  in  rivers  or  inland  navigation,*' 
said:  "This  word  'used'  means,  in  the  con- 
nection found,  'employed,'  and  doubtless,  in 
the  mind  of  Congress,  was  intended  to  refer 
to  vessels  solely  employed  in  river  or  in- 
land navigation." 

The  use  of  such  interurban  cars  as  we 
have  here,  engaged  as  they  are  in  inter- 
state commerce,  for  a  comparatively  short 
and  relatively  inconsiderable  distance  on  a 
street  railway  in  order  to  reach  the  city 
terminus  of  the  company,  handling  no  street 
car  business,  can  hardly  be  considered  an 
intermingling  of  traffic ;  but,  if  so,  it  would, 
in  our  opinion,  no  more  make  inapplicable 
the  Safety  Appliance  Act  to  the  interurban 
line  than  does  the  intermingling  of  intra- 
state with  interstate  traffic  defeat  the  power 
of  Congress  over  the  latter.  See  Baltimore 
&  O.  R.  Co.  V.  Interstate  Commerce  Com- 
mission, 221  U.  S.  612,  55  L.  ed.  878,  31 
Sup.  Ct.  Rpn.  621;  Southern  R.  Co.  v.  Unit- 
ed States,  L;i2  U.  S.  20,  56  L.  ed.  72,  32  Sup. 
Ct.  Rep.  2,  3  N.  C.  C.  A.  822. 

We  also  regard  as  tending  to  support  our 
conclusion  in  this  respect  the  decision  of 
the  Supreme  Court  in  the  case  of  United 
States  V.  Atchison,  T.  &  S.  F.  R.  Co.  220 
U.  S.  37,  56  L.  ed.  361,  31  Sup.  Ot.  Rep. 
362,  where  that  court  had  under  considera- 
tion that  provision  of  the  Act  of  Ma^^ch  4, 
1907  (34  Stat  at  L.  1415,  1416,  Comp.  Stat. 
1913,  §§  8677,  8678),  making  it  unlawful 
for  comnK)n  carriers  subject  to  the  act  to 
permit  any  employee  subject  thereto  to  be 
on  duty  for  a  longer  period  than  sixteen 
consecutive  hours,  or  after  that  period  to 
go  on  duty  again  until  he  has  had  at  least 
ten  consecutive  hours  off  duty,  or  eight 
hours  after  sixteen  hours'  works  in  the 
aggregate,  with  certain  exceptions  not  nec- 
essary to  be  mentioned,  in  which  case  the 
court  said:  "A  trifling  interruption  would 
not  be  considered,  and  it  is  possible  that 
even  three  hours  by  night  and  three  hours 
by  day  would  not  exclude  tlie  office  from  all 
operation  of  the  law,  and  to  that  extent  de- 
feat what  we  believe  was  its  intent." 

The  rulings  and  instructions  of  the  court 
below  remain  to  be  considered.  During  the 
trial  the  witness  Robertson  testified,  among 
other  things,  that  he  had  been  employed  for 
twenty-three  years  as  brakeman,  switch- 
man, yardmaster,  and  conductor,  and  had 
had  a  great  deal  of  experience  in  coupling 
and  uncoupling  cars,  and  was  familiar  with 
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the  types  of  handholds  ordinarily  provided 
on  steam  railroads  for  the  security  of  men 
going  between  the  cars,  and  that  generally 
there  is  uniformity  in  such  appliances  and 
the  place  of  their  location;  that,  "where 
there  is  a  handhold  on  passenger  coaches  on 
steam  roads,  it  is  about  midway  from  the 
bottom  of  the  wooden  sill  to  the  bottom  of 
the  car  above  the  track.  The  handholds 
that  are  used  on  steam  railroads  are  about 
the  hight  of  my  shoulder  above  the  track. 
I  am  5  feet  10  or  11  inches,  and  the  hand- 
hold would  strike  me  just  about  the  slioul- 
der.  I  have  examined  the  passenger 
coaches  on  the  Spokane  &  Inland  Empire 
Railroad  Company  with  reference  to  the 
openings  which  it  claims  is  a  handhold  in 
the  buffer  or  sill  of  their  cars." 

The  record  proceeds :  "Thereupon  counsel 
for  defendant  asked  the  witness  then  on  the 
stand  this  question:  'What  would  you  say 
of  them  as  a  safe  and  proper  appliance,  one 
that  would  tend  to  preserve  men  from  in- 
jury who  might  have  to  go  between  the  cars 
for  any  purpose?'  Plaintiff's  counsel  there- 
upon objected  to  the  question,  stating  that, 
'the  question  is,  is  it  a  handhold?'  The 
court  sustained  the  objection  'on  the  ground 
that  it  invades  the  province  of  the  jury;' 
that  defendant  was  seeking  to  prov^  by  the 
witness  the  very  question  that  the  jury 
were  to  decide.  Counsel  for  defendant 
thereupon  made  the  following  offer  of  proof : 
'Now,  if  your  Honor  pleases,  I  offer  to  prove 
by  the  witness  on  the  stand,  and  I  will  call 
other  witnesses,  and  particularly  experi- 
enced railroad  men,  of  years  of  experience, 
to  prove  by  him  and  by  them,  by  questions 
and  answers  addressed  to  them,  that  the 
opening  in  the  beam  or  buffer  of  these  elec- 
tric cars  is  intended  to  subserve  and  does 
subserve  the  same  purpose  as  the  round 
iron  ai)pliance  that  is  prescribed  by  the 
rules  of  the  Interstate  Commerce  Commis- 
sion at  the  present  time,  and  is  in  use  on 
steam  railroads;  that  it  is  a  better  ap- 
pliance than  these  are  for  the  purpose  of 
protecting  men  from  injury  who  have  to  go 
between  the  cars.  I  offer  to  prove  that  and 
to  ask  questions  of  this  witness  to  that  ef- 
fect.' Thereupon  counsel  for  plaintiff  ob- 
jected to  the  offer,  and  the  court  sustained 
the  objection  upon  the  ground  that  it  was 
not  a  question  for  expert  testimony,  but 
was  a  matter  of  common  knowledge" — to 
which  ruling  the  defendant  excepted. 

Another  witness,  Arlington  Mahan,  who 
was  general  foreman  in  the  shops  of  the 
plaintiff  in  error,  testified,  among  other 
things,  as  follows:  "I  am  familiar  with 
the  passenger  coaches  of  that  company  that 
have  a  buffer  at  the  end  and  an  opening  in 
it.  I  was  in  the  employ  of  the  company  at 
the  time  these  cars  or  some  of  them  were 
L.R.A.1917A. 


purchased.  The  openings  were  in  the  beam 
or  sill  when  the  cars  were  received.  There 
were  handholds  up  and  down  on  the  sides 
of  the  cars  when  they  were  received.  There 
were  none  on  the  ends  of  the  cars  in  the 
place  where  they  are  put  on  steam  cars. 
I  know  of  no  reason  for  the  openings  on 
top  of  the  angle  iron  on  that  beam.  The 
men  use  them  for  grab  irons  whenever  they 
have  occasion  to  couple  or  imcouple  cars, 
or  go  between  them.  I  have  had  occasion 
to  couple  and  uncouple  cars  in  that  yard 
and  other  yards." 

The  record  proceeds: 

"Thereupon  counsel  for  defendant  asked 
the  following  question:  'Does  that  opening 
in  the  top  of  the  sill  serve  the  same  pur- 
pose, and  is  it  as  well  fitted  for  the  pur- 
pose of  protecting  the  lives  and  limbs  of 
men  who  have  occasion  to  go  between  the 
cars  in  the  exercise  of  their  duties  as  the 
form  of  grab  irons  that  is  used  on  steam 
cars,  that  is  brought  below  the  end  of  the 
cart' 

"Counsel  for  plaintiff  objected  to  the 
question,  and  the  court  sustained  the  objec- 
tion on  the  following  grounds :  'I  am  of  the 
opinion  that  this  is  one  of  the  cases  where 
witnesses  must  state  facts,  and  not  con- 
dubious.  Whether  that  is  a  reasonably 
safe  appliance  is  within  the  knowledge  of 
the  ordinary  man  and  no  special  experience 
is  required.' 

"Thereupon  defendant  asked  and  was  al- 
lowed an  exception  to  the  ruling.  The  wit- 
ness further  testified:  'I  am  familiar  with 
the  form  of  grab  iron  or  handhold  that  is 
used  on  the  passenger  cars  of  steam  rail- 
roads. It  is  attached  to  the  end  of  the 
car,  one  on  each  corner,  and  projects  down- 
ward. The  Interstate  Conunerce  Commis- 
sion requires  that  they  shall  have  a  clear- 
ance of  at  least  2  inches,  preferably  2^,  lie- 
low  the  car  sill.  The  handle  runs  different 
lengths.  The  Interstate  Commerce  Commis- 
sion requires  that  it  shall  be  not  less  than 
J  6  inches  inside  clearance.  There  is  one  of 
these  on  each  side  of  the  drawbar.  The 
opening  in  the  angle  iron  in  that  buffer  on 
the  Spokane  &,  Inland  Empire  cars  runs  in 
length  from  16  to  24  inches.  It  is  from  2^ 
to  2}  inches  wide,  and  there  is  one  of  such 
openings  on  each  side  of  the  drawbar  on 
both  ends  of  the  car,  making  four  in  all. 
It  would  be  impossible  to  put  on  the  pas- 
senger cars  of  the  defendant  such  grab  irons 
as  are  in  use  on  the  cars  of  steam  railroads 
because,  in  going  around  the  curves  on  the 
city  streets,  the  coupler  would  strike  a 
brake.' 

"And  thereupon  the  following  question 
was  asked  and  the  following  matters  oc- 
curred : 

In  your  opinion,  Mr.  Mahan,  and  ob- 
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Bervation  of  these  cars,  is  the  opening  in  the 
angle  bar  a  better  and  safer  appliance  for 
the  safety  of  persons  having  occasion  to  go 
between  the  cars  in  the  discharge  of  their 
duties  than  thotje  that  are  used  upon  steam 
railroads?' 

'*Mr.  Doherty:  *The  question  is  objected 
to.' 

"The  court:  *I  will  sustain  the  objec- 
tion.' 

**Mr.  Graves:  *To  which  we  take  an  ex- 
ception.* 

"Mr.  Graves:  'I  now  offer  to  prove  by 
this  witness  and  also  by  other  witnesses 
called,  with  your  Honor's  permission,  that 
the  opening  in  this  angle  iron  or  sill  or 
buffer  is  a  better  and  safer  appliance,  bet- 
ter protection,  greater  protection  to  the 
men  who  have  occasion  to  go  between  the 
cars  than  any  form  of  grab  iron  or  hand- 
hold that  is  known  in  railroad  circles.' 

''Mr.  Doherty:     *I  object  to  that.' 

"The  court:  'Objection  sustained  on  the 
ground  that  it  is  a  question  for  the  jury.' 

"Mr.  Graves:  'To  which  the  defendant 
excepts.' " 

In  its  instructions  to  the  jury  regarding 
this  matter,  the  court  told  them  that  the 
act  of  Congress  relative  to  safety  appliances 
provided  that  railroad  cars  "used  in  inter- 
state commerce  shall  be  provided  with  se- 
cure grab  irons  or  handholds  on  the  ends 
and  sides  of  each  car  for  greater  sjifety  to 
men  in  coupling  and  uncoupling  cars,"  and 
instructed  them  as  follows:  "The  purpose 
of  the  act  is  to  afford  greater  security  to 
men  coupling  or  uncoupling  cars  by  reason 
of  the  presence  of  grab  irons  or  handholds, 
than  would  be  possible  if  there  were  noth- 
ing of  the  sort  on  the  ends  of  the  cars.  If 
you  should  find  from  the  evidence  in  this 
case  that  although  there  might  not  have 
been  on  the  ends  of  the  cars  referred  to  any- 
thing which  would  be  known  technically  as 
grab  irons  or  liandholds,  yet  if  there  were 
upon  the  ends  of  such  cars  an  appliance 
which  could  be  used  as  a  grab  iron  or  hand- 
hold, and  which  would  afford  as  much  se- 


curity to  men  coupling  or  uncoupling  the 
cars  as  would  be  afforded  by  having  what 
would  be  technically  known  as  grab  irons 
or  handholds  on  the  ends  of  the  cars,  then 
your  verdict  should  be  for  the  defendant. 
The  law  does  not  require  any  particular 
kind  of  grab  iron  or  handhold  to  be  placed 
upon  the  end  of  the  car,  but  only  requires 
that  some  such  appliance  shall  be  placed 
there  which  will  afford  the  person  coupling 
or  uncoupling  cars  equal  security  with  that 
which  would  be  obtained  by  the  method  1 
have  given.  Gentlemen,  you  have  heard  the 
testimony  in  this  case,  and  you  have  exam- 
ined the  handholds  in  question,  and  it  is  for 
you  to  say  irom  that  testimony  and  from 
your  personal  examination  of  the  cars 
whether  the  appliance  provided  by  this 
company  complies  with  tlie  act  of  Congress; 
in  other  words,  whether  it  affords  that 
safety  and  protection  to  employees  which 
the  law  contemplates  and  requires.  The 
burden  is  upon  the  government  to  establish 
its  case  by  a  preponderance  of  the  testi- 
mony. If,  from  a  preponderance  of  the  tes- 
timony offered  herein,  you  are  satisfied  that 
the  defendant  has  not  furnished  grab  irons 
or  handholds  as  I  have  defined  these  terms 
to  you  within  the  meaning  of  the  law,  you 
will  find  the  defendant  guilty  on  the  first 
twelve  counts." 

We  are  of  the  opinion  that  the  plaintiff  in 
error  has  no  valid  ground  of  objection  to 
these  instructions,  and  agree  with  the  trial 
judge  that  tlie  question  as  to  whether  the 
openings  in  the  buffer  on  the  ends  of  the 
cars  afford  the  security  intended  by  the  act 
of  Congress  was  not  the  subject  of  expert 
testimony,  and  that  the  personal  inspection 
of  such  openings  by  sensible  jurors  was  a 
safer  guide  to  the  truth  in  regard  to  the 
matter  than  the  mere  opinion  of  witnessea. 

The  judgment  is  affirmed. 

Affirmed  by  the  Supreme  Court  of  the 
United  States,  June  12,  1916  (241  U.  8. 
344,  60  L.  ed.  1037,  36  Sup.  Ct.  Rep.  668). 


IDAHO    SUPREME   COURT. 

HARDY  L.  ALLEN,  Appt., 

JOHN  KITCHEN,  Respt. 

(16  Idaho,  133,  100  Pac.  1052.) 

Iiand   contract  —  description   <—  suffi- 
ciency. 

1.  An  executory  contract  for  the  sale  of 
real  estate,  describing  the  property  to  be 
conveyed  as  "lots  11,  12,  and  13,  in  block 

Headnotes  by  Ailshix,  J. 
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13,  Lemp's  addition,**  and  which  contract 
fails  to  designate  the  state,  county,  or  civil 
or  political  district  in  which  the  land  is 
situated,  and  fails  to  disclose  the  municipal 
or  other  subdiTieioB  to  whiiA  tiie  tract  of 
land  is  an  "addition,"  is  an  insufficient  and 
void  description,  and  cannot  be  supplied  or 
aided  by  parol  evidence. 
For  other  cases,  see  Deeds,  II.  o;  Evidence, 
VL  j,  in  Dig.  1-52  N.  8. 

Note.  —  For  effect  of  the  Statute  of 
Frauds  upon  the  power  of  equity  to  reform 
a  contract,  see  annotation  following  this 
case,  post,  571. 
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Parol  evidence  —  land  contract  —  de- 
scription. 

2.  In  an  action  for  the  specific  perform- 
ance of  an  executory  contract  for  the  sale 
of  real  estate,  parol  evidence  is  admissible 
for  the  purpose  of  applying  the  description 
contained  in  the  writing  in  order  to  show 
that  there  are  lands  of  the  name  and  de- 
scription  contained  in  the  writing;  but  such 
evidence  is  not  admissible  for  the  purpose 
of  supplying  or  adding  to  the  description, 
in  order  to  make  it  comply  with  the  require- 
ments of  the  Statute  of  Frauds. 

For  other  cases,  see  Evidence,  VI.  j,  in  Dig, 
1-62  N.  8, 

Same  —  extrinsic  evidence  —  distinc- 
tion. 

3.  In  actions  for  the  specific  performance 
of  executory  contracts  for  the  sale  of  real 
estate,  the  distinction  should  always  be 
clearly  drawn  between  the  admission  of  oral 
extrinsic  evidence  for  the  purpose  of  identi- 
fying the  land  described  in  the  writing,  and 
applying  the  description  therein  contained, 
and  that  of  supplying  and  adding  to  a 
description  insufficient  and  void  on  its  face. 
For  other  oases,  see  Evidence,  VI.  j.  in  Dig. 

1-62  N,  a. 

liand   contract   —   Incomplete    descrip- 
tion —  reformation. 

4.  Courts  of  equity  have  the  power  and 
jurisdiction  to  so  reform  executory  con- 
tracts for  the  sale  of  real  estate  as  to  re- 
quire and  compel  them  to  speak  the  truth 
in  a  matter  of  description,  where  it  is 
clearly  established  that  the  instrument  on 
its  face  speaks  falsely;  but  a  court  of 
equity  has  no  power  or  jurisdiction,  under 
the  pretense  of  reformation  or  otherwise, 
to  so  construct  or  reconstruct  such  an  agree- 
ment as  to  add  to  the  description,  or  make 
a  complete  contract  out  of  one  which,  on  its 
face,  was  incomplete  or  insufficient  to  meet 
the  requirements  of  the  Statute  of  Frauds. 
For  other  cases,  see  Reformation  of  Instru- 
ments, in  Dig.  1-62  N.  8. 

Kqulty  —  legal  rules. 

5.  Courts  of  equity  can  no  more  disregard 
statutory  requirements  and  provisions  than 
can  courts  of  law,  and  whenever  the  rights 
or  the  situation  of  parties  are  clearly  de- 
fined and  established  by  the  provisions  of 
the  statute,  equity  has  no  power  or  jurisdic- 
tion to  change  or  unsettle  those  rights  or 
that  situation;  but  in  all  such  cases  the 
maxim  ".^uitas  sequitur  legem"  is  ap- 
plicable. 

For  other  cases,  see  Equity,  in  Dig.  1-62 
N,  8. 

Statute  of  Frauds  —  Incomplete  con- 
tract —  status. 

6.  Where  the  Statute  of  Frauds  requires 
certain  contracts  to  be  in  writing,  and  pro- 
hibits oral  evidence  to  establish  such  con- 
tracts, they  must  be  deemed,  both  in  law 
and  equity,  never  to  have  been  completed 
and  consummated  until  reduced  to  writing 
and  subscribed  bv  the  party  to  be  bound, 
as  required  by  trie  statute.  In  such  case 
the  law  views  the  transaction  as  incomplete, 
L.R.A.1917A. 


and  tiiat  the  assumed  contract  has  never 
been  consummated. 

For  other  cases,  sec  Contracts,  I,  0,  in  Dig. 
1-52  A'.  8. 

Executory  contract  —  reformation. 

7.  Courts  of  equity  have  power  and  juris- 
diction to  so  reform  an  executory  contract 
that  is  valid  and  binding  on  its  face  as  to 
relieve  it  of  any  statement,  declaration,  or 
description  that  has  been  inserted  therein 
through  deception,  fraud,  or  mutual  mis- 
take, and  to  make  its  statements  speak  the 
truth  as  it  was  intended  to  insert  it  in  the 
instrument.  On  the  other  hand,  courts  of 
equity  have  no  power  or  jurisdiction  to  con- 
struct or  reconstruct  an  executory  contract 
for  the  parties,  or  to  insert  therein  a  new 
and  essential  element,  or  matter  that  is 
required  by  the  statute  to  be  reduced  to 
writing  in  order  to  make  the  contract  valid 
and  binding. 

For  other  cases,  sec  Reformation  of  Instru- 
ments, in  Dig.  1-52  N.  8. 

(March  20,  1909.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Ada  County  dis- 
missing the  complaint  in  a  suit  for  the 
reformation  and  specific  performance  of  a 
contract  for  the  sale  of  real  estate.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  C.  Johnston,  for  appellant: 

The  contract  of  sale  was  sufficient  under 
the  Statute  of  Frauds  without  any  reforma- 
tion. 

Bogard  v.  Barhan,  52  Or.  121,  132  Am. 
St.  Rep.  676,  96  Pac.  673;  Lente  v.  Clarke, 
22  Fla.  615,  1  So.  149;  Eggleston  v.  Wag- 
ner, 46  Mich.  610,  10  N.  W.  37;  HoUis  v. 
Burgess,  37  Kan.  487,  16  Pac.  536;  Barry 
V.  Coombe,  1  Pet.  640,  7  L.  ed.  295;  Nichols 
v.  Johnson,  10  Conn.  192;  Mead  v.  Parker, 
115  Mass.  413,  15  Am.  Rep.  110;  Ryan  v. 
United  States,  136  U.  S.  68,  34  L.  ed.  447, 

10  Sup.  Ct.  Rep.  913;  White  v.  Hermann, 
51  111.  243,  99  Am.  Dec.  543;  Miller  v. 
Campbell,  52  Ind.  125;  Ross  v.  Allen,  45 
Kan.  231,  10  L.R.A.  835,  25  Pac.  570;  Hen- 
derson V.  Perkins,  94  Ky.  207,  21  S.  W. 
1035;  Voorheis  v.  Eiting,  15  Ky.  L.  Rep. 
161,  22  S.  W.  80;  Swallow  v.  Strong,  83 
Minn.  87,  85  N.  W.  942;  Black  v.  Crowther, 
74  Mo.  App.  480;  Ryan  v.  Davis,  5  Mont. 
506,  6  Pac.  339;  Barton  v.  Patrick,  20 
Neb.  654,  31  N.  W.  370;  Lippincott  v. 
Bridgewater,  55  X.  J.  Eq.  208,  36  Atl.  672; 
Richards  v.  Edick,  17  Barb.  260;  Falls  of 
Neuse  Mfg.  Co.  v.  Hendricks,  106  N.  C.  485, 

11  S.  £.  568;  Humbert  v.  Brisbane,  25  S. 
C.  506;  Hitchcock  v.  Southern  Iron  k  Tim- 
ber Co.  --  Tenn.  — ,  38  S.  W.  688;  Wateon 
V.  Baker,  71  Tex.  739,  9  S.  W.  867;  Morri- 
son v.  Dailey,  — -  Tex.  — ,  6  S.  W.  426;  29 
Am.  &  Eng.  Enc  Law,  2d  ed.  866. 
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Parol  evidence  may  be  resorted  to  for  the 
purpose  of  identifying  the  description  with 
its  location  upon  the  ground. 

Plant  V.  Bourne  [1897]  2  Ch.  2ft,  66  L. 
J.  Ch.  N.  S.  643,  76  L.  T.  N.  S.  820,  46 
Week.  Rep.  69;  Lente  v.  Clarke,  22  Fla. 
615,  1  So.  149;  Bulkley  v.  Devine,  127  lU. 
406,  3  L.R.A.  330,  20  N.  E.  16;  Tewksbury 
V.  Howard,  138  Ind.  103,  37  N.  E.  356; 
Wilson  V.  Riddick,  100  Iowa,  697,  69  N. 
W.  3039;  Giles  v.  Swift,  170  Mass.  461, 
49  N.  E.  737;  Tice  v.  Freeman,  30  Minn. 
389,  16  N.  W.  674;  Black  v.  Crowther,  74 
Mo.  App.  480;  Singleton  v.  Hill,  91  Wis. 
51,  51  Am.  St.  Rep.  868,  64  N.  W.  588;  29 
Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  866,  867; 
Robeson  v.  Hoi*nbaker,  3  N.  J.  Eq.  60; 
Dougherty  v.  Chesnutt,  86  Tenn.  2,  5  S.  W. 
444;  Price  v.  McKay,  53  N.  J.  Eq.  688,  32 
Atl.  130. 

It  is  sufficient  if,  upon  the  whole  instru- 
ment, it  can  be  fairly  inferred  in  what  state 
or  county  the  land  lies. 

Tewksbury  v.  Howard,  138  Ind.  103,  37 
N.  E.  355;  Scanlan  v.  Geddes,  112  Mass. 
15;  Hurley  v.  Brown,  98  Mass.  545,  96  Am. 
Dec.  671;  Quinn  v.  Champagne,  38  Minn. 
322,  37  N.  W.  451;  Price  v.  McKay,  63 
N.  J.  Eq.  588,  32  Atl.  130;  Robeson  v. 
Horn  baker,  3  N.  J.  Eq.  60;  Dougherty  v. 
Chesnutt,  86  Tenn.  7,  6  S.  W.  444;  29  Am. 
&  Eng.  Enc.  Law,  2d  ed.  868. 

The  description  was  subject  to  reforma- 
tion. 

Leitensdorfer  v.  Delphy,  15  Mo.  160,  55 
Am.  Dec.  137;  24  Am.  &  Eng.  Enc.  Law, 
2d  ed.  pp.  648,  649,  654;  Bonbright  v.  Bon- 
bright,  123  Iowa,  305,  98  N.  W.  784;  Pen- 
fteld  V.  New  Rochelle,  18  App.  Div.  83,  45 
N.  Y.  Supp.  460;  Morrison  v.  Collier,  79 
Ind.  417;  Creigh  v.  Boggs,  19  W.  Va.  240; 
Murphy  v.  Rooney,  45  Cal.  78;  West  v. 
Suda,  69  Conn.  60,  36  Atl.  1015,  1  Am. 
Neg.  Rep.  578;  Reese  v.  Wyman,  9  Ga. 
430;  Strieker  v.  Tinkham,  35  Ga.  177,  89 
Am.  Dec.  280;  Christensen  v.  Hollings- 
worth,  6  Idaho,  87,  96  Am.  St.  Rep.  256, 
53  Pac.  211;  Sanner  v.  Smith,  51  111.  App. 
671;  Parish  v.  Camplin,  139  Ind.  1,  37  N. 
E.  607;  Hendrickson  v.  Ivins,  1  N.  J.  Eq. 
562;  Hebler  v.  Brown,  18  Misc.  395,  41  N. 
Y.  Supp.  441 ;  Schotte  v.  Meredith,  197  Pa. 
496,  47  Atl.  844;  Lough  v.  Michael,  37  W. 
Va.  679,  17  S.  E.  181,  470;  6  Pom.  Eq.  Jur. 
§766;  Peay  v.  Seigler,  48  8.  C.  496,  69 
Am.  St.  Rep.  731,  26  S.  E.  886;  Fowler  v. 
Fowler,  204  111.  82,  68  N.  E.  414;  Ross  v. 
Purse,  17  Colo.  24,  28  Pac.  473;  Halsell  ▼. 
Renfrow,  14  Okla.  674,  78  Pac.  118,  2  Ann. 
Cas.  286;  Scarlett  y.  Stein,  40  Md.  512. 

The  Statute  of  Frauds  does  not  interfere 
with  the  power  of  the  courts  of  equity  to 
reform  deeds  or  other  instruments  in  which 
the  parties  intended  to  comply  with  the 
L.R.A.1917A. 


statute,  and  were  prevented  by  fraud,  acci- 
dent, or  mistake. 

Blackburn  ▼.  Randolph,  38  Ark.  119; 
Johnson  y.  Johnson,  8  Baxt.  261;  Durham 
y.  Taylor,  29  Ga.  166;  Rider  y.  Powell,  4 
Abb.  App.  Dec.  63;  Morrison  v.  Collier,  79 
Ind.  417;  Dutch  v.  Boyd,  81  Ind.  146;  Pom. 
Spec.  Perf.  of  Contr.  §  261;  6  Pom.  Eq. 
Jut.  §§  682,  858,  859;  Brazoria  County  y. 
Youngstown  Bridge  Co.  26  C.  C.  A.  306,  52 
U.  S.  App.  6,  80  Fed.  10;  Hedges  y.  Dixon 
County,  150  U.  S.  192,  37  L.  ed.  1044,  14 
Sup.  Ct.  Rep.  71;  White  y.  Port  Huron  k 
M.  R.  Co.  13  Mich.  356;  Keesler  y,  Pruitt, 
14  Idaho,  175,  93  Pac.  960. 

Messrs.  K.  I.  Perky  and  John  P.  Mac- 
Lane,  for  respondent: 

Contracts  are  in  sufficient  imder  the  Stat- 
ute of  Frauds,  where  they  fail  to  identify 
the  city  or  county  in  which  the  property  is 
situated;  and  the  deficiency  cannot  be  sup- 
plied by  parol  eyidence. 

Hartshorn  y.  Smart,  67  Kan.  643,  73  Pac. 
73;  Repetti  y.  Maisak,  6  Mackey,  366; 
Waters  y.  Ritchie,  3  App.  D.  C.  379;  Holms 
y.  Johnston,  12  Heisk.  155;  Clark  y.  Cham- 
berlin,  112  Mass.  19;  Craig  y.  Zelian,  137 
Cal.  105,  69  Pac.  853. 

The  contract,  being  void  under  the  Stat- 
ute of  Frauds,  could  not  be  reformed. 

Davis  V.  Ely,  104  N.  C.  16,  6  L.R.A.  810, 
17  Am.  St.  Rep.  667,  10  S.  E.  138;  Glass 
v.  Hulbert,  102  Mass.  24,  3  Am.  Rep.  418. 

Allshie,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  instituted 'in  the  district 
court  for  the  reformation  and  specific  per- 
formance of  a  contract  for  the  sale  of  real 
estate.  The  trial  court  sustained  a  de- 
murrer to  plaintiff's  amended  complaint, 
and  entered  judgment  of  dismissal  and  for 
costs  against  the  plaintiff. 

Tlie  contract  upon  which  the  action  was 
brought  is  as  follows: 

This  ai*ticle  of  agreement,  made  and  en- 
tered into  this  21st  day  of  May,  1908,  by 
and  between  H.  L.  Allen,  party  of  the  first 
part,  and  John  Kitchen,  party  of  the  sec- 
ond part,  witnesseth:  That  the  party  of 
the  first  part  has  this  day  bargained  to  sell 
and  convey  to  party  of  the  second  part, 
with  good  and  sufficient  abstract  of  title  to 
the  following  described  property,  to  wit: 
Lots  11,  12,  and  13,  in  block  13,  Lemp^s 
addition.  Consideration,  seventeen  hundred 
dollars  ($1,700).  In  consideration  of  the 
above,  and  in  payment  of  the  same,  party 
of  the  second  part  has  this  day  bargained 
to  sell  and  convey  to  party  of  the  first  part 
by  good  and  sufHcient  title,  with  good  ab- 
stract showing  the  same,  the  following  de- 
scribed property,  to  wit:     Lot  27,  Syringa 
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Park  addition,  consisting  of  5  acres.  Con- 
sideration, one  thousand  dollars  ($1,000). 
All  papers  to  be  completed  and  exchanged, 
and  all  sums  and  diiferences  due  and  pay- 
able must  be  settled  on  or  before  the  2Sth 
day  of  May,  except  as  otherwise  agreed  in 
above  contract. 

First  party,  H.  L.  Allen. 

Second  party,  John  Kitchen. 
F.  M.  Eby,  witness. 

It  is  first  contended  that  this  contract  is 
sufficient  to  admit  oral  evidence  showing 
the  location  of  the  lots  and  property  in- 
tended to  be  conveyed.  It  will  be  observed 
that  the  lots  to  be  sold  and  transferred  by 
the  party  of  the  first  part  are  described  as 
''lots  11,  12,  and  13,  in  block  13,  Lemp's 
addition,"  and  that  the  property  to  be  sold 
and  transferred  by  the  second  party  is  de- 
scribed as  "lot  27,  Syringa  Park  addition, 
consisting  of  6  acres."  The  contract  no- 
where shows  or  discloses  the  city,  town, 
county,  or  state  in  which  it  was  executed; 
nor  does  it  show  the  city,  county,  state,  or 
other  civil  or  political  division  or  district 
in  which  any  of  the  property  is  situated. 
It  is  contended,  however,  by  counsel  for  ap- 
pellant, that  parol  evidence  is  admissible 
for  the  purpose  of  completing  the  descrip- 
tion, so  as  to  show  the  location  of  Lcmp's 
addition  and  of  Syringa  Park  addition.  It 
is  argued  with  much  skill  and  ingenuity 
by  appellant's  counsel  that  oral  evidence 
is  admissible  for  the  purpose  of  showing 
the  city,  town,  or  village  to  which  these 
tracts  of  land  are  additions.  Counsel  has 
devoted  a  great  deal  of  labor  in  collating 
the  decisions  upon  the  question,  but  our  ex- 
amination of  them  fails  to  disclose  a  case 
identical  with  this. 

HoUia  v.  Burgess,  37  Kan.  487,  15  Pac. 
536,  was  a  case  where  the  contract  consisted 
of  a  number  of  letters.  The  specific  descrip- 
tion of  the  property  running  through  all 
these  letters  was  given  as  the  "Snow  farm." 
The  court  held  that  where  the  land  sold 
was  so  described,  and  it  appeared  that  it 
was  commonly  designated  and  known 
throughout  the  neighborhood  where  situ- 
ated by  such  a  name,  extrinsic  evidence  was 
admissible  to  "apply  the  description"  to  the 
land  intended  to  be  sold.  It  should  not  be 
overlooked,  however,  that  all  the  letters  in 
that  case  disclosed  that  the  land  was  situ- 
ated in  Clay  county,  Kansas,  and  that  all 
the  letters  written  by  the  owner  of  the  land 
were  written  from  Clay  Center,  Clay  coun- 
ty, Kansas.  The  county  and  state  in  which 
tlie  property  was  situated  was  therefore 
designated  and  established  by  the  several 
communications  constituting  the  contract. 
Oral  evidence  was  therefore  unnecessary  to 
complete  the  description,  but  was  rather 
L.R.A.1917A. 


necessary  for  the  purpose  of  identifying  and 
applying  the  description  to  the  tract  of  land 
described  by  the  writing. 

In  Ddugherty  v.  Chesnutt,  86  Tenn.  1, 
5  S.  W.  444,  the  supreme  court  of  Tennessee 
held  a  lease  valid  where  the  property  let 
was  described  as  follows:  "All  the  right 
to  quarry  marble  on  the  farm  of  Henderson 
Fudge,  known  as  *Rose  Hill.' "  It  is  also 
to  be  noted  in  this  case  that  the  instrument 
recited  on  its  face  that  tJie  lessor,  the  own- 
er of  the  property,  lived  in  Hawkins  coun- 
ty, Tennessee,  and  the  court  observed  that 
from  such  recital  "it  will  reasonably  be  in- 
ferred that  the  lands  lay  in  that  county." 
Another  thing  that  should  not  be  over- 
looked in  the  case  is  that  the  lessee  was 
let  into  possession  of  the  property  under 
this  lease,  and  occupied  and  used  the  prop- 
erty for  a  considerable  length  of  time  under 
and  in  compliance  with  the  lease.  These 
facts  would  tend  to  raise  an  estoppel,  and 
remove  the  contract  from  the  bar  of  the 
Statute  of  Frauds.  The  syllabus  to  the  case 
aptly  states  the  exact  points  upon  which 
the  decision  turned,  as  follows :  "Parol  evi- 
dence is  admissible  to  apply,  not  to  supply, 
a  description  of  lands  in  a  lease  or  deed; 
e.  g.,  it  is  competent  in  this  case  to  show 
by  parol  that  there  was  a  'farm  of  Hender- 
son Fudge'  which  was  generally  'known  as 
Rose  Hill,'  and  to  point  it  out." 

Counsel  places  great  reliance  on  the  case 
of  Robeson  v.  Hornbaker,  3  N.  J.  Eq.  60. 
In  that  case  the  New  Jersey  chancery  court 
decreed  specific  performance  of  a  contract 
which  failed  to  state  in  what  township, 
county,  or  state  the  lots  were  situated. 
It  rested  its  decree,  however,  upon  two 
statements  of  fact  that  appeared  in  the 
contract  as  parts  of  the  description  or  iden- 
tification of  the  property.  One  was  refer- 
ence to  an  ancient  and  well-known  survey, 
commonly  designated  as  "Fenton  and  Lof- 
ter's  survey,"  and  the  other  was  reference 
to  a  stream  known  as  "Brasscastle  brook'* 
at  a  point  "where  the  small  stream  puts 
in  from  the  meadow."  Concerning  this  de- 
scription the  court  said:  "In  this  descrip- 
tion there  is  a  guide;  in  the  first  place,  the 
Brasscastle  brook,  which  is  a  stream  well 
known-  in  that  part  of  the  country  where 
the  parties  reside.  It  is  evident  from  the 
agreement  that  it  is  a  watercourse  com- 
manding a  good  head  of  water.  It  is  a 
natural  object,  about  which  there  can  be 
no  dispute  or  mistake.  Then,  again,  the 
line  of  the  property  intersects  the  old  line 
of  the  Fenton  and  Lofter's  surveys,  and 
makes  that  line  a  part  of  its  boundary. 
These  ancient  surveys  are  in  many  parts 
of  the  country  as  well  understood  and  known 
as  the  lines  of  townships  or  counties.  They 
constitute    the    most    notorious    and    safe 
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boundaries  of  property,  especially  woodland, 
aa  I  take  the  present  to  be.  With  these 
designations  of  locality  in  the  description 
(to  say  nothing  of  others)  I  see  no  pro- 
priety in  turning  the  party  out  of  court  on 
a  demurrer."  It  is  obvious,  therefore,  that 
the  New  Jersey  case  does  not  support  the 
description  contained  in  the  contract  under 
consideration.  In  that  case  the  property 
was  tied  to  well-known  natural  objects  and 
permanent  monuments,  one  of  which  was  a 
well-known  public  survey,  and  the  other  a 
natural  stream,  both  probably  well  known 
throughout  the  state  of  New  Jersey.  This 
is  by  no  means  improbable,  when  we  re- 
member that  the  entire  state,  with  its  7,800 
square  miles,  is  not  as  large  as  many  coun- 
ties in  Idaho. 

In  Lente  v.  Clarke,  22  Fla.  516,  1  So. 
149,  the  Florida  supreme  court  held  the 
following  description  sufficient:  "My  forty 
near  the  Garrison  lands,  in  Hernando  coun- 
ty;" and,  after  reviewing  a  great  many 
cases  dealing  with  descriptions  and  analyz- 
ing the  particular  description  involved  in 
that  case,  the  court  said:  '*No  one  can  for 
a  moment  doubt  that  by  the  expression, 
'my  forty  near  the  Garrison  lauds,  in  Her- 
nando county,'  both  parties  understood  and 
were  dealing  as  to  a  single  half  of  a  half 
of  a  quarter  section,  claimed  to  be  owned 
by  the  intestate,  Thomas  W.  Clarke,  and  ly- 
ing near  lands  known  as  the  'Garrison 
lands'  in  that  county.  It  must  be  assumed, 
looking  at  the  terms  of  the  contract,  not 
only  that  they  both  had  in  view  and  under- 
stood that  they  were  dealing  as  to,  and 
contemplated  a  particular  piece  of  land,  but 
that  they  are  lands  in  the  county  known  as 
the  'Garrison  lands,'  and  that  both  parties 
had  these  lands  in  their  minds  as  the  lands 
near  which  the  intestate's  'forty'  was  situ- 
ated. The  contract  identifies  and  furnishes 
the  means  of  finding  the  land."  Concluding 
the  opinion,  the  court  said:  "If  it  be  that 
the  intestate  owned  another  forty  near  the 
Garrison  lands,  and  consequently  answer- 
ing the  same  description,  whereby  the  suffi- 
ciency of  the  contract  as  identifying  a  par- 
ticular piece  of  land  would  be  destroyed, 
the  defendant  can  develop  the  fact  in  her 
answer."  In  the  Florida  case  the  county 
and  state  were  designated,  and  the  descrip- 
tion was  confined  to  a  40-acre  tract, — pre- 
sumably a  forty  as  designated  by  the  gov- 
ernment survey, — and  it  was  likewise  desig- 
nated as  a  forty  owned  and  possessed  by  the 
vendor  at  the  time  the  agreement  was  made, 
and  situated  in  close  proximity  to  real  es- 
tate known  as  the  "Garrison  lands."  As 
extreme  as  this  case  seems,  still  it  falls 
short  of  supporting  the  description  involved 
in  the  case  at  bar. 

In  Price  v.  McKay,  53  N.  J.  £q.  588,  32 
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Atl.  130,  the  court  held  a  receipt  dated  at 
Jersey  City,  a  Ad  describing  the  property  as 
a  lot  on  Bramhall  avenue,  No.  470,  a  suffi- 
cient description.  In  support  of  this  the 
court  referred  to  the  Massachusetts  cases, 
where  it  is  held  that  the  place  of  the  date 
of  the  contract  to  convey  real  estate  affordd 
a  presumption  that  the  estate  is  situated 
in  that  place,  and  cited  Mead  v.  Parker,  115 
Mass.  413,  15  Am.  Rep.  110.  The  chancel- 
lor, however,  stated  that  he  was  willing  to 
rest  the  decision  upon  the  description  con- 
tained in  the  receipt,  freed  from  any  such 
presumption.  This  description  is  the  near- 
est approach  to  the  case  at  bar  to  which 
our  attention  has  been  called.  The  chan- 
cellor in  that  case,  by  a  circuitous  course 
of  reasoning,  said:  **In  the  first  place,  the 
receipt  indicates  the  vendor  of  the  property 
— the  defendant — ^and  the  lot  purchased  is, 
therefore,  a  lot  owned  by  the  defendant. 
Next,  it  is  a  lot.  No.  470  Bramhall  avenue, 
owned  by  her,  and  these  two  marks  are  to- 
gether sufficient  to  locate  the  property." 
This  reasoning  proceeds  upon  the  funda- 
mental basis  that  Bramhall  avenue,  inde- 
pendent of  any  city  or  municipality,  was  a 
well-known  thoroughfare  or  natural  object 
and  permanent  monument,  and  that  any 
street  number  tied  to  that  avenue  would  be- 
come definite  and  certain.  There  can  be  no 
doubt  as  to  the  conclusion  reached  in  that 
case,  if  it  be  once  conceded  that  Bramhall 
avenue  was  such  a  natural  and  permanent 
landmark  and  thoroughfare  as  it  is  assumed 
to  be  by  the  opinion  of  the  court. 

We  have  reviewed  the  foregoing  cases  for 
the  reason  that  they  are  by  far  the  strong- 
est cases  that  appellant  has  cited  in  sup- 
port of  his  position.  Many  other  cases  are 
cited,  but  none,  perhaps,  so  extreme  as 
these.  On  the  contrary,  the  great  majority 
of  courts  have  held  that  executory  contracts 
and  agreements  for  the  sale  of  real  estate 
must  be  complete  and  speak  in  definite 
terms  of  all  the  conditions,  terms,  and  de- 
scriptions necessary  to  constitute  the  con- 
tract. 

In  Craig  t.  Zelian,  137  Cal.  105,  69  Pac. 
853,  the  supreme  court  of  California,  as 
late  as  1902,  in  considering  the  sufficiency 
of  a  description  contained  in  a  memoran- 
dum, said:  "An  agreement  for  the  sale  of 
real  property  must  not  only  be  in  writing 
and  subscribed  by  the  party  to  be  charged, 
but  the  writing  must  also  contain  such  a  de- 
scription of  the  property  agreed  to  be  sold, 
either  in  terms  or  by  reference,  that  it  can 
be  ascertained  without  resort  to  parol  evi- 
dence. Parol  evidence  may  be  resorted  to 
for  the  purpose  of  identifying  the  descrip- 
tion contained  in  the  writing  with  its  loca- 
tion upon  the  ground,  but  not  for  the  pur- 
pose of  ascertaining  and  locating  the  land 
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about  which  the  parties  negotiated,  and 
supplying  a  description  thereof  which  they 
have  omitted  from  the  writing/* 

In  1903  the  supreme  court  of  Kansas,  in 
Hartshorn  v.  Smart,  67  Kan.  543,  73  Pac. 
73,  had  under  consideration  a  description 
reading  as  follows:  "The  southeast  of  twen- 
ty-five, nine,  Kingman,  Kansas."  This  the 
court  held  to  be  an  insufficient  description, 
and  that  parol  evidence  was  inadmissible 
to  aid  or  help  out  the  description. 

In  Repetti  v.  Maisak,  6  Mackey,  366,  the 
supreme  court  of  the  District  of  Columbia 
had  under  consideration  a  description  of 
property  in  the  city  of  Washington,  reading 
as  follows:  "Part  of  lots  1  and  2  in  square, 
south  of  square  1036."  The  court  held  this 
description  insufficient  and  void,  and  said: 
"In  a  suit  for  specific  performance  of  a  con- 
tract to  convey  real  estate,  the  agreement 
must  be  made  out  fully  in  writing.  Parol 
evidence  cannot  be  resorted  to,  to  supply 
any  of  its  terms."  To  the  same  effect  is 
Clark  V.  Chamberlin,  112  Mass.  19;  Mc- 
Connell  v.  Brillhart,  17  111.  361,  65  Am. 
Dec.  667;  Holms  v.  Johnston,  12  Heisk.  155, 
and  many  other  authorities  that  might  be 
cited. 

This  court  has  uniformly  held  that  such 
a  contract  must  speak  for  itself,  and  that 
parol  evidence  will  not  be  admitted  to  sup- 
ply any  of  its  terms.  In  Kurdy  v.  Rogers, 
10  Idaho,  416,  423,  79  Pac.  195,  196,  this 
court  said:  "The  contract  must  speak  for 
itself;  and,  if  it  is  sufficiently  definite  in 
its  terms  to  enlighten  the  court  of  the  in- 
tent of  the  parties,  it  will  be  enforced. 
Oral  evidence  is  not  admissible  to  make  a 
contract  of  this  character  or  supply  any  of 
its  terms  or  conditions,  for  the  reason  that 
it  would  open  the  door  to  all  manner  of 
fraud  and  deception."  The  latter  case  has 
been  cited  and  approved  and  followed  by 
this  court  in  Thompson  v.  Burns,  15  Idaho, 
572,  99  Pac.  Ill,  and  Sponberg  v.  First  Nat. 
Bank,  15  Idaho,  671,  99  Pac.  712. 

It  is  contended,  however,  that  the  latter 
case  is  authority  for  the  admission  of  oral 
evidence  to  supply  the  defects  in  the  de- 
scription in  the  case  at  bar.  In  that  case 
the  letter  constituting  the  memorandum 
was  written  under  the  letterhead  of  the 
First  National  Bank  of  Montpclier,  Idaho, 
and  was  dated  at  Montpelier,  and  was 
signed  by  the  cashier  of  the  bank  in  his 
official  capacity,  and  referred  to  and  de- 
scribed the  property  as  the  "side  room  in 
our  bank."  This  court  held  that  oral  evi- 
dence was  admissible  for  the  purpose  of 
identifying  the  property  described  as  the 
"side  room  in  our  bank."  The  only  purpose 
of  such  evidence  was  that  of  identification. 
The  bank  referred  to  was  the  First  National 
Bank  of  Montpelier,  Idaho,  and  was  of  neces- 
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sity  located  at  Montpelier.  It  was  a  First 
National  Bank,  and,  of  course,  as  such  had 
but  one  banking  house.  The  only  tiling 
necessary,  therefore,  was  to  identify  the  par- 
ticular lot  and  block  on  which  the  First 
National  Bank  of  Montpelier  was  located. 
It  was  clear  from  the  description  itself  that 
there  could  only  be  one  such  property  at 
Montpelier.  No  such  question  was  involved 
as  that  presented  here,  and  none  of  the 
cases  cited  in  support  of  that  holding  go 
to  the  extent  claimed  in  this  case,  nor  do 
they  support  the  proposition  that  parol  evi- 
dence can  be  admitted  for  the  purpose  of 
supplying  an  insufficient  description. 

In  the  case  at  bar,  there  is  no  reference 
to  any  record  or  external  or  extrinsic  de- 
scription from  which  a  complete  description 
could  be  had,  and  no  natural  object  or 
permanent  monument  is  referred  to  in  the 
writing,  nor  is  any  well  and  generally 
known  point,  place,  or  locality  described  or 
used  as  a  tie.  The  evidence  to  be  intro- 
duced would  not  be  that  of  identification 
of  a  description,  good  on  its  face;  but  it 
would  be  for  the  purpose  of  supplying,  com- 
pleting, and  perfecting  a  description  on  its 
face  insufficient  and  incapable  of  applica- 
tion. The  name  of  the  city,  town,  or  vil- 
lage, and  also  the  county  and  state,  must 
be  supplied  by  extrinsic  evidence.  If  the 
writing  contained  anything  from  which  the 
name  of  the  civil  or  political  subdivision 
or  municipality  to  which  these  tracts  are 
additions  could  be  ascertained,  then  oral 
evidence  would  be  admissible  to  apply  the 
description  contained  in  the  writing  to  the 
lands  as  marked  and  bounded  either  by 
recognized  legal  subdivisions  or  by  metes 
and  bounds.  We  are  in  full  accord  with 
the  views  expressed  in  Sponberg  v.  First 
Nat.  Bank,  supra,  in  that  respect.  The  dis- 
tinction, however,  should  always  be  clearly 
drawn  between  the  admission  of  oral  and 
extrinsic  evidence  for  the  purpose  of  identi- 
fying the  land  described  and  applying  the 
description  to  the  property,  and  that  of 
supplying  and  adding  to  a  description  in- 
sufficient and  void  on  its  face. 

The  complaint  in  this  case  recognized  the 
fact  that  the  description  of  the  property  as 
contflfined  in  the  contract  might  be,  and 
probably  was,  insufficient,  and  the  plaintiff 
therefore  sought  to  have  the  contract  re- 
formed, BO  that  the  one  description  would 
read  as  follows:  "Lots  11,  12  and  14,  in 
block  13,  in  Lemp's  addition  to  Boise  City, 
Idaho,  as  shown  by  the  recorded  plat  on 
file" — and  the  other  description  read:  "Lot 
27,  in  Syringa  Park  addition,  in  Ada  coun- 
ty, Idaho,  as  shown  by  the  recorded  plat 
hereof  on  file  in  the  office  of  the  recorder  of 
deeds,  Ada  county,  Idaho."  It  is  alleged 
in  the  complaint  that  the  contracting  par- 
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ties  consulted  maps  and  plats  and  submitted 
the  same  to  the  scrivener  who  drew  up  the 
contract,  and  instructed  him  to  take  the 
description  from  the  maps,  and  that  by 
neglect,  mistake,  and  oversight  he  omitted 
a  part  of  the  description,  as  appears  from 
the  contract.  The  question  arises  as  to 
whether  or  not  a  contract  of  this  kind  with- 
in the  Statute  of  Frauds  (§  6007,  of  the 
Revised  Codes)  can  be  so  reformed  by  a 
court  of  equity  as  to  make  a  good  and 
complete  description  out  of  an  insufficient 
and  void  description.  It"  is  not  a  question 
here  of  making  a  contract  speak  the  truth 
which  by  its  terms  speaks  untruthfully,  or, 
in  other  words,  of  making  a  contract  express 
the  true  intent  of  the  contracting  parties 
where  in  fact  it  expresses  on  its  face  some- 
thing they  did  not  intend  or  agree  upon. 
There  is  no  contention  made  here  that  the 
contract  in  any  way  speaks  untruthfully. 
The  complaint  is  that  it  does  not  speak  the 
whole  truth.  This  is  the  very  thing  the 
Statute  of  Frauds  is  enacted  to  guard 
against.  It  requires  the  contract  to  be  in 
writing,  and  prohibits  oral  evidence  to 
establish  a  contract  of  this  kind.  There  is 
no  contract  until  it  is  reduced  to  writing  as 
provided  by  law.  It  is  not  a  question  as 
to  what  the  contract  was  intended  to  be, 
but,  rather,  was  it  consummated  by  being 
reduced  to  writing  as  prescribed  by  the 
Statute  of  Frauds?  Admittedly  an  essential 
portion  of  the  contract  in  this  case  was  not 
reduced  to  writing  and  subscribed  by  the 
party  to  be  bound.  This  case,  therefore, 
presents  the  question  of  adding  to  and  sup- 
plying an  insufficient  description,  rather 
than  that  of  reforming  an  untruthful  de- 
scription. If  a  court  of  equity  can  supply 
one  requirement  of  a  contract  tliat  is  re- 
quired by  the  Statute  of  Frauds  to  je  in 
writing,  it  may  supply  another,  and  the 
logical  conclusion  would  be  that  it  might 
in  the  end  supply  all  the  requirements,  and 
thereby  contravene  a  positive  statute.  This 
cannot  be  done. 

Courts  of  equity  are  as  much  bound  by 
positive  enactments  of  law  as  are  courts 
of  law.  It  was  said  by  the  Supreme  Court 
of  the  United  States  in  Hedges  v.  Dixon 
County,  160  U.  S.  182,  37  L.  ed.  1044,  14 
Sup.  Ct.  Rep.  71:  "Courts  of  equity  can 
no  more  disregard  statutory  and  constitu- 
tional requirements  and  provisions  than  can 
courts  of  law.  They  are  bound  by  positive 
provisions  of  a  statute  equally  with  courts 
of  law,  and  where  the  transaction  or  the 
contract  is  declared  void,  because  not  in 
compliance  with  express  statutory  or  con- 
stitutional provision,  a  court  of  equity  can- 
not interpose  to  give  validity  to  such  trans- 
action or  contract,  or  any  part  thereof." 
And  likewise,  in  Magniac  v.  Thomson,  16 
L.R.A.1917A. 


How.  282,  14  L.  ed.  696,  it  was  said  "that, 
wherever  the  rights  or  the  situation  of  par- 
ties are  clearly  defined  and  established  by 
law,  equity  has  no  power  to  change  or  un- 
settle those  rights  or  that  situation,  but 
in  all  such  instances  the  maxim  '^quitas 
sequitur  legem'  is  strictly  applicable." 

In  Dickinson  v.  Glenney,  27  Conn.  104,  the 
court  was  called  upon  to  grant  relief  by 
reforming  a  deed  and  correcting  and  per- 
fecting the  acknowledgment  of  a  married 
woman.  The  court,  in  considering  its  power 
to  grant  the  relief,  said:  "But  at  the 
threshold  of  this  inquiry  we  are  met  with 
the  established  doctrine  that  equity  will  not 
contravene  the  positive  enactments  or  re- 
quirements of  law  and  defeat  its  policy  by 
supplying,  under  the  guise  of  amending  de- 
fective instruments,  those  deficient  elements 
of  form  without  which  the  agreement  is 
absolutely  void,  even  as  between  the  parties 
to  it;  that  it  will  not  fabricate  for  contract- 
ing parties  those  essential  ingredients  of  a 
contract,  without  which,  in  the  eye  of  the 
law,  there  subsists  no  valid  contract  what- 
ever. In  such  cases  the  intent  of  parties  to 
conform  to  the  enactments  or  rules  of  law 
will  not  avail  them,  and,  having  fallen  short 
of  its  requirements,  they  have  consummated 
no  agreement  at  all." 

The  case  at  bar  differs  from  most  of  the 
cases  to  which  our  attention  has  been  called 
by  the  briefs,  in  that  there  is  no  element 
of  estoppel  involved.  Here  the  plaintiff  has 
never  entered  into  possession  of  the  prop- 
erty about  which  he  sought  to  contract,  nor 
has  he  paid  any  part  of  the  purchase  price. 
He  has  not  placed  any  improvements  upon 
the  property,  nor  has  he  been  induced  to 
act  in  any  manner  to  his  prejudice  by  rea- 
son of  this  contract  or  of  the  action  or  con- 
duct of  the  defendant.  Nothing  appears  in 
the  case  to  remove  it  from  the  operation 
of  the  Statute  of  Frauds,  or  by  reason  of 
which  plaintiff  may  invoke  the  doctrine  of 
estoppel  against  the  defendant.  In  fact,  it 
does  appear  that  neither  party  to  the  agree- 
ment ever  did  anything  under  the  agree- 
ment in  any  manner  looking  to  its  con- 
summation or  carrying  out  its  provisions. 

Respondent  argues,  and  cites  cases  to 
support  his  contention,  that  courts  of  equity 
cannot  interpose  their  equitable  jurisdic- 
tion for  the  reformation  of  contracts  that 
fall  within  the  operation  of  the  Statute  of 
Frauds.  He  contends  that  an  executory  con- 
tract for  the  sale  of  real  estate  cannot,  in 
the  face  of  the  plain  provisions  of  the  Stat- 
ute of  Frauds  (§  6007,  Rev.  Codes),  be 
reformed  by  a  court  of  equity  so  as  to 
render  the  contract  enforceable  after  its 
reformation  in  a  case  where  it  was  not 
enforceable  before  reformation.  Counsel  for 
appellant,  on  the  other  hand,  contends  that 
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such  contracts  >re  subject  to  reformation 
by  courts  of  equity  for  fraud,  deception,  and 
mistake,  the  same  as  any  other  contracts 
cognizable  by  courts  of  equity. 

These  propositions  and  contentions  at 
once  present  a  question  of  equity  JAirispru- 
dence  on  which  both  the  courts  and  text- 
writers  are  at  variance  in  their  opinions. 
Mr.  Pomeroy,  Jr.,  author  of  the  latest  edi- 
tion of  Pomeroy's  Equity  Jurisprudence, 
represents  what  might  be  termed  the  ex- 
treme of  the  authorities  sustaining  the 
jurisdiction  and  power  of  equity  courts  "to 
uplift'*  the  Statute  of  Frauds  and  reform 
executory  contracts,  so  as  to  make  them 
speak  the  intent  of  the  parties  as  their 
minds  met  in  the  oral  contract.  2  Pom. 
Eq.  Jur.  3d  ed.  §§  864-868.  It  is  safe  to 
say  that  the  American  authorities  support- 
ing the  position  that  this  class  of  contracts 
is  subject  to  reformation,  the  same  as  any 
other  contracts,  rest  upon  and  revolve  about 
the  case  of  Gillespie  v.  Moon,  2  Johns.  Ch. 
585,  7  Am.  Dec.  559,  the  opinion  in  which 
was  written  by  Chancellor  Kent  in  1817. 
Til  at  was  a  case  where  a  cestui  que  trust, 
after  reaching  majority,  filed  a  bill  in 
equity  to  compel  the  reconveyance  of  60 
acres  of  land  that  had  been  included  by 
mistake  in  a  deed  of  conveyance  previously 
executed  by  the  trustee.  It  seems  that  the 
trustee  sold  200  acres  of  land,  and  in  exe- 
cuting the  deed  by  mistake  included,  not 
only  the  200  acres,  but  an  additional  tract 
of  60  acres  belonging  to  the  cestui  que  trust. 
Chancellor  Kent,  considering  the  grounds 
upon  which  to  rest  a  decree  granting  the 
plaintiff  relief  in  that  case,  took  occasion 
to  consider  at  some  length  and  in  detail 
the  equitable  jurisdiction  of  the  court  of 
chancery  to  reform  contracts  that  are  within 
the  provisions  of  the  Statute  of  Frauds.  This 
case  has  furnished  the  basis  for  a  great 
deal  of  discussion,  and,  to  my  mind,  some 
very  illogical  reasoning  in  support  of  an 
unlimited  power  in  equity  courts  for  refor- 
mation of  executory  contracts  falling  within 
the  bar  of  the  Statute  of  Frauds.  The  cases 
supporting  this  doctrine  are  to  be  found  in 
the  notes  to  §§  865,  866,  and  867  of  vol.  2 
of  Pomeroy  on  Equity  Jurisprudence,  and 
notes  to  Gillespie  v.  Moon,  7  Am.  Dec. 
567,  and  Page  v.  Higgins,  5  L.R.A.  152 
et  seq. 

The  case  of  Glass  v.  Hulbert,  102  Mass. 
24,  3  Am.  Rep.  418,  perhaps  represents  the 
extreme  view  on  the  other  side,  to  the  effect 
that  courts  of  equity  have  no  jurisdiction  or 
power  to  reform  instruments  that  fall  with- 
in the  Statute  of  Frauds.  That  case  is  a 
very  able  and  exhaustive  review  of  the  au- 
thorities and  consideration  of  the  principle 
involved,  and  deals  with  the  equitable  prin- 
ciple upon  which  it  must  of  necessity  rest. 
L.R.A.1917A. 


The  court  there  considered,  reviewed,  and 
distinguished  the  case  of  Gillespie  v.  Moon. 
The  Massachusetts  court  insists  that  the 
opinion  of  Chancellor  Kent  is  not  authority 
for  holding  that  an  executory  contract  for 
the  sale  of  real  estate  can  be  so  reformed 
as  to  include  within  the  contract  property 
that  is  not  described  in  the  agreement.  The 
view  taken  by  the  Massachusetts  court  in 
Glass  V.  Hulbert  has  been  adopted  and  fol- 
lowed in  Connecticut  (Osborn  v.  Phelps,  19 
Conn.  63,  48  Am.  Dec.  133 ) ,  in  Maine  ( Elder 
V.  Elder,  10  Me.  80,  26  Am.  Dec.  205),  in 
New  Jersey  (Miller  v.  Chetwood,  2  N.  J. 
Eq.  199),  in  Michigan  (Climer  v.  Hovey,  15 
Mich.  18),  in  Oregon  (Whiteaker  v.  Van- 
schoiack,  5  Or.  113),  and  in  North  Carolina 
(Davis  V.  Ely,  104  N.  C,  16,  6  L.R.A,  810, 
17  Am.  St.  Rep.  667,  10  S.  E.  138). 

After  a  very  careful  examination  of  the 
many  authorities  dealing  with  this  ques- 
tion, we  are  clearly  of  the  opinion  tliat 
courts  of  equity  have  power  and  jurisdic- 
tion to  so  reform  an  executory  contract  that 
is  valid  and  binding  on  its  face  as  to  re- 
lieve it  of  any  statement,  declaration,  or 
description  that  has  been  inserted  therein 
through  deception,  fraud,  or  mutual  mis- 
take, and  to  make  the  statements  speak  the 
truth  as  it  was  intended  to  insert  them  in 
the  instrument.  On  the  other  hand,  we  are 
equally  satisfied  that  a  court  of  equity  has 
no  power  or  jurisdiction  to  construct  an 
executory  agreement  for  the  parties,  or  to 
insert  therein  new  and  essential  elements, 
or  matter  that  is  required  by  the  statute  to 
be  reduced  to  writing  in  order  to  make  the 
contract  valid  and  binding.  In  other  words, 
reformation  does  not  mean  recreation.  The 
court  will  not,  under  the  guise  of  reforming 
an  instrument,  construct  or  reconstruct  the 
instrument,  so  as  to  make  it  comply  with 
the  statute. 

Mr.  Pomeroy's  discussion  on  this  subject, 
when  reduced  to  its  final  analysis,  as  con- 
tained in  §  866  (vol.  2),  seems  to  clearly 
recognize  the  force  of  this  position.  He 
says  that  all  possible  errors  in  such  a  con- 
tract, whether  arising  from  mistake,  sur- 
prise, or  fraud,  and  for  that  reason  requir- 
ing a  reformation,  are  reducible  to  two  gen- 
eral classes :  First,  cases  where  the  contract 
by  its  terms  includes  subject  matter  which 
was  not  intended  by  the  parties  to  come 
within  its  operation ;  and,  second,  those  con- 
tracts wherein  by  means  of  the  mistake, 
surprise,  or  fraud,  some  part  of  the  sub- 
ject matter  intended  to  be  included  within 
the  contract  has  been  omitted.  In  the  one 
case  he  says  parol  evidence  is  admissible 
to  prove  that  the  contract  contains  too 
much  subject  matter;  in  the  other  case, 
parol  evidence  is  admissible  to  prove  that 
the  contract  does  not  contain  enough  sub- 
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ject  matter.     These  two  propoeitioiiB   are 
•ustained  bj  the  weight  of  authority. 

Our  examination  of  this  matter  satisfies 
us  that  the  contract  sued  upon  is  not  such 
a  completed  contract  within  the  require- 
ments of  the  Statute  of  Frauds  as  is  capable 
of  specific  performance.  We  are  equally 
clear,  on  the  other  hand,  that  this  is  not 
a  case  for  reformation  of  a  contract.  The 
reformation  sought  would  have  the  effect  of 


supplying  the  contract  with  a  material  and 
essential  element,  rather  than  that  of  cor- 
recting a  mistake  that  has  been  made  in 
the  contract  itself. 

The  judgment  of  the  trial  court  must  bo 
affirmed,  and  it  is  so  ordered.  Costs  award- 
ed in  favpr  of  respondent. 

Sullivan,  Ch.  J.,  and  Stewart,  J.,  con- 
cur. 


Annotation — ^Effect  of  the  Statute  of  Frauds  upon  the  power  of  equity  to 

reform  a  contract. 


I.  Introductory,  57 i. 
//.  Part  performance,  572. 
III.  Effect   upon   the  right   to  reform 
deeds  and  mortgagea: 
a.  In  general,   573. 
h.  Theories,     570. 
IV.  Effect  upon  the  right  to  reform 
contracts  generally,  5S2. 
F.  Effect  upon  the  right  to  reform, 
contracts  defectively  written, 
584, 
VI.  Effect  upon  the  right   to   reform 
contracts  when   it   is  sought 
to     specifically    enforce    the 
contract  a«  reformed: 
a.  In  general,   5HO. 
t.  View    that    relief    cannot    d6 

granlted,  ^S7. 
o.  View     that     relief     may     ^ 

granted,   591. 
d.  Sttmmary,  504:. 

I.  Introductory. 

It  is  a  well-settled  rule  that  a  written 
agreement  cannot  be  modified  by  parol 
evidence  as  to  prior  negotiations;  the 
writing  is  conclusively  presumed  to  con- 
tain the  final  result  of  those  negotia- 
tions. But  an  exception  to  this  rule 
exists  in  equity  in  case  of  mistake,  acci- 
dent,  or  fraud,  and  parol  evidence  is 
competent  to  show  that  the  writing  does 
not  represent  the  true  agreement  of  the 
parties.^  Accordingly  equity  exercises 
its  power  to  reform  the  writing  and 
make  it  conform  to  the  true  agreement. 
The  effect  which  the  Statute  of  Frauds 
has  upon  this  power  of  equity  to  reform 
writings  upon  parol  evidence  is  the  sub- 
ject of  investigation  in  the  present  note. 

It  is  generally  held  that  clear  and 
convincing    evidence    is    necessary    to 


make  out  the  mistake,  accident,  or  fraud 
in  order  to  bring  the  case  within  the  ex- 
ception to  the  parol-evidence  rule.  The 
character  of  evidence,  however,  is  not 
covered;  it  is  assumed  that  the  evidence 
is  such  as  to  warrant  equitable  relief  by 
way  of  reformation.  This  investigation 
is  confined  to  determining  how  far  the 
Statute  of  Frauds  interferes  with  this 
power  to  reform  an  instrument  which, 
by  the  statute,  is  required  to  be  in  writ- 
ing. 

The  courts  frequently  reform  instru- 
ments clearly  required  by  the  Statute 
of  Frauds  to  be  in  writing,  but  without 
referring  to  the  statute.  Some  courts 
treat  such  cases  as  authority  for  the 
proposition  that  the  Statute  of  Frauds 
does  not  interfere  with  the  power  of  a 
court  of  equity  to  reform  a  writing; 
other  courts  treat  them  as  no  authority 
on  this  point.  The  failure  to  consider 
the  Statute  of  Frauds  may  be  due  to  the 
fact  that  it  has  not  been  pleaded,  which, 
according  to  some  authorities,  at  least,^ 
renders  it  unavailable  to  a  party  who 
might  have  taken  advantage  of  it;  or 
the  case,  for  some  reason,  may  have  been 
regarded  as  being  taken  out  of  the  op- 
eration of  the  statute  by  part  perform- 
ance. It  is  also  possible  that  the  at- 
tention of  the  court  was  not  directed  to 
the  statute.  These  considerations  have 
led  to  the  conclusion  that  such  eases  are 
of  little  or  no  value  on  the  point  under 
annotation,  and  they  have  accordingly 
been  excluded. 

The  note  has  been  confined  to  the 
equitable  remedy  of  reformation;  it  is 
not  concerned  with  the  admissibility  of 
parol  evidence,  as  affected  by  the  Stat- 
ute of  Frauds,  in  other  actions. 


1  See  note  to  Butler  v.  Barnes,  12  L.R.A. 
273,  as  to  equity  jurisdiction  to  correct  mis- 
takes in  contracts. 

•  In  Simmons  Creek  Coal  Co.  v.  Doran 
(1892)  142  U.  S.  417,  35  L.  ed.  1063, 12  Sup. 
Ct.  Rep.  230,  where  the  Statute  of  Frauds 
was  raised  as  an  objection  to  correcting  a 
L.R.A.1917A. 


deed  so  as  to  include  more  land  than  origin- 
ally embraced,  the  court  states:  "We  need 
not  enter  upon  a  discussion  in  this  regard 
here,  as  the  deeds  themselves  furnish  the 
means  of  making  the  correction,  and  the 
Statute  of  Frauds  was  not  pleaded.'' 
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There  are  two  respects  in  which  a 
contract  may  fail  to  express  the  inten- 
tion of  the  parties.  It  may  be  broader 
than  was  intended,  including  more  sub- 
ject matter,  for  example,  more  land,  than 
was  intended ;  or  it  may  contain  less  sub- 
ject matter  than  was  intended.  A  con- 
tract which  contains  different  subject 
matter  than  was  intended  is,  in  effect,  a 
combination  of  the  foregoing,  for  there  is 
an  inclusion  of  subject  matter  not  in- 
tended and  an  omission  of  that  which 
was  intended;  a  reformation  of  such  a 
contract  involves  a  striking  out  of  cer- 
tain matter  and  the  insertion  of  other 
matter.  Reformation  has  also  been  at- 
tempted in  a  class  of  eases  which  falls 
within  neither  of  the  foregoing;  that  is, 
a  case  in  which  the  parties  have  failed  to 
perfect  the  writing,  leaving  it  defective 
as  to  the  entire  subject  matter  intended 
to  be  affected  thereby. 

It  may  be  stated  generally  at  this 
point  that  there  are  two  theories  in  re- 
gard to  the  effect  of  the  Statute  of 
Frauds  upon  the  power  of  equity  to  re- 
form an  instrument.  One  is  that  the 
statute  does  not  interfere,  whether  the 
relief  consists  in  broadening  the  writing 
and  making  it  applicable  to  subject  mat- 
ter not  included  therein,  or  in  restrict- 
ing the  writing.  This  theory  is  un- 
doubtedly supported  by  the  weight  of 
judicial  authority  so  far  as  it  applies  to 
executed  contracts  such  as  deeds  and 
mortgages,  and  as  it  applies  to  contracts 
generally  in  which  reformation  is  sought 
apart  from  specific  performance  of  the 
contract  as  reformed.  It  has  the  ap- 
proval of  considerable  judicial  authority 
even  as  applied  to  the  reformation  of  an 
executory  contract  and  specific  perform- 
ance of  the  contract  as  reformed.  In 
addition  to  the  judicial  authority  this 
theoiy  is  approved  by  text-writers  of 
prominence,  whether  applied  to  broaden- 
ing or  restricting  the  writing,  the  simple 
reformation  of  an  executory  contract  or 
its  reformation  and  specific  performance 
as  reformed.*  It  is  not  claimed  that  the 
Statute  of  Frauds  does  not  apply  in 
courts  of  equity  generally,  but  the  theory 
is  that  the  statute  does  not  devest  equity 
of  its  jurisdiction  in  case  of  fraud  or 
mistake. 

On  the  contrary,  at  least  one  juris- 
diction holds  that  the  Statute  of  Frauds 


prevents  relief  by  way  of  reformation 
of  a  deed  where  the  relief  sought  is  the 
inclusion  of  land  omitted  from  the  writ- 
ing. But  in  this  jurisdiction  relief  may 
be  had  where  it  can  be  granted  by  re- 
stricting the  writing.  Where  it  is  sought 
to  reform  an  executory  contract  and 
specifically  enforce  it  as  reformed,  the 
better-considered  cases  deny  the  relief, 
especially  where  it  requires  inclusion  of 
subject  matter  omitted  from  the  writing. 

Where  the  writing  is  defective,  the 
majority  of  cases  hold  that  it  cannot 
be  reformed.  Although  there  is  some 
authority  to  the  contrary  on  this  point, 
it  is  difficult  to  understand  the  reason 
for  it.* 

If  the  theory  that  the  Statute  of 
Frauds  does  not  interfere  with  the  juris- 
diction of  equity  in  case  reformation  is 
sought  for  mistake,  accident,  or  fraud 
is  carried  to  its  logical  limits,  it  can 
make  no  difference  whether  the  contract 
is  executed  or  executory,  nor  whether 
there  has  been  a  partial  performance  or 
not.  In  other  words,  the  right  to  reform 
is  the  same  whether  the  contract  is  with- 
in or  without  the  Statute  of  Frauds. 
But  some  cases  have  hesitated  at  carry- 
ing the  doctrine  to  such  a  conclusion, 
and  have  distinguished  between  executed 
and  executory  contracts,  or  have  searched 
the  evidence  for  some  equity  in  favor 
of  reformation,  or  something  to  make 
out  a  case  of  part  performance.  It  has 
therefore  seemed  advisable  to  adopt  a 
classification  which  shows  the  particular 
kind  of  contract  sought  to  be  reformed. 

It  is  apparent  that  if  the  part  of  the 
contract  sought  to  be  supplied  or  modi- 
fied by  parol  evidence  be  not  within  the 
Statute  of  Frauds,  the  statute  presents 
no  obstacle  to  the  reformation.  It  seems 
in  many  instances  the  omitted  provision 
or  provision  sought  to  be  modified  is  not 
itself  within  the  Statute  of  Frauds.  This 
would  seem  to  render  the  statute  inap- 
plicable. But  few  cases  ^  have  based  the 
decision  on  this  ground,  or  even  men- 
tioned the  possibility  of  such  a  distinc- 
tion. 

//.  Part  performance. 

The  doctrine  of  part  performance  is 
applicable  to  reformation;  if  there  has 
been  a  part  performance,  the  case  is 
taken  out  of  the  statute,  whether  a  deed,* 


«Pom,  Eq.  Jur.  3d  ed.  §  868;  Story,  Eq. 
Jur.  13th  ed.  §  161. 

*  See  note  6. 

*Thi8  seems  to  have  been  the  theory  of 
the  Kentucky  court  in  holding  that  the  Stat- 
ute of  Frauds  did  not  prevent  the  reforma- 
L.R.A.1917A. 


tion  of  a  defectively  written  executory 
contract  and  specific  performance  of  the  con- 
tract as  reformed.  See  infra,  notes  28  and 
102. 

•  Beardsley  v.  Duntley   (1877)    69  N.  Y. 
580.    The  decision  in  this  case  is  based  up- 


ANNOTATION— REFORMATION— STATUTE  OF  FRAUDS. 


573 


mortgage,*'  or  other  oontraet*  is  in- 
volved. No  attempt,  however,  has  been 
made  in  this  note  to  present  an  exhaus- 
tive list  of  the  cases  in  which  the  Stat- 
ute of  Frauds  is  held  not  to  prevent 
reformation,  on  the  theory  that  there  has 
been  a  part  performance. 


JJJ.  Effect  upon  th/e  rigiht   to  reform 
deeds  and  mortgages, 

a.  In  general. 

It  is  now  settled  by  a -great  weight  of 
judicial  authority  that  the  Statute  of 
Frauds  does  not  prevent  the  refor- 
mation of  a  deed,*  whether  by  way  of 


on  the  fact  that  there  had  been  a  part  per- 
formance; and,  in  distinguishing  the  case 
from  Glass  v.  Ilulbert,  the  court  states  that 
there  is  this  difference,  and  also  it  does  not 
appear  that  in  Massachusetts  the  Statute  of 
Frauds  contains  a  provision  to  the  ^effect 
that  nothing  contained  therein  shall  be  con- 
strued to  abridge  the  powers  of  a  court  of 
equity  to  compel  the  specific  performance  of 
an  agreement,  in  cases  of  part  performance 
of  the  same,  as  in  the  case  in  New  York.  A 
small  tract  which  had  been  omitted  by 
means  of  fraudulent  representation  of  the 
vendor  that  the  description  in  the  deed  in- 
cluded it  was  decreed  to  the  vendee.  The 
action  is  stated  to  have  been  brought  to  ob- 
tain specific  performance  of  the  oral  agree- 
ment for  the  sale  of  the  omitted  portion. 

The  Statute  of  Frauds  is  not  considered 
in  Philpot  V.  Elliott  (1851)  4  Md.  Ch.  273. 
In  that  case  it  is  stated  that  whatever 
doubt  may  have  been  entertained  as  to  the 
state  of  the  law  prior  to  the  case  of  Moale 
v.  Buchanan  (Md.)  infra,  there  certainly  can 
be  no  doubt  now  "that  it  is  competent  to  a 
party  in  a  court  of  equity  to  ofTer  parol  evi- 
dence of  a  mistake  in  an  agreement  in  writ- 
ing relating  to  land,  to  have  it  rectified,  and 
then  specifically  executed  as  rectified."  The 
case  of  Moale  v.  Buchanan  (1840)  11  Gill  & 
J.  (Md.)  314,  above  referred  to,  does  not  go 
to  the  extent  regarded  in  Philpot  v.  Elliott. 
In  Moale  v^  Buchanan  there  was  an  agree- 
ment on  the  part  of  debtors  to  make  an  as- 
signment of  tneir  property  for  the  benefit  of 
their  creditors.  In  making  the  assignment 
certain  lands  which  were  to  have  been  in- 
cluded were  omitted  by  mistake.  Subse- 
quently the  lands  so  omitted  were  levied  up- 
on by  other  creditors  of  the  assignor.  The 
assignee  for  the  benefit  of  creditors  had 
taken  possession  of  the  land,  and  in  an  ac- 
tion by  him  to  have  the  ground  omitted  in 
the  deed  of  trust  inserted  therein  and  for  an 
injunction  against  the  levying  creditors,  the 
court,  in  granting  him  relief,  expressly  bases 
the  right  to  relief  upon  the  fact  that  the 
contract  had  been  partly  performed,  thus 
taking  the  case  out  of  the  Statute  of 
Frauds.  The  relief  sought  in  Philpot  v.  El- 
liott (Md.)  supra,  however,  was  denied  be- 
cause the  mistake  was  not  clearly  made  out, 
and,  relief  was  granted  in  accordance  with 
the  admission  of  the  defendant. 

In  Tilton  v.  Tilton  (1838)  9  If.  H.  385, 
where  tenants  in  common,  in  carrying  out  a 
parol  award  of  arbitrators,  who,  under  parol 
agreement,  were  to  divide  the  land,  omitted 
a  tract  of  land  from  the  deed  of  one  of  the 
L.R.A.1917A. 


cotenants,  such  tract  was  inserted  upon  an 
action  brought  for  that  purpose;  but  this 
is  upon  the  distinct  gi'ound  that  there  had 
been  a  part  performance.  The  court  states 
that  "the  governing  rule  is  that  nothing  is 
to  be  considered  as  a  part  performance 
which  does  not  put  the  party  into  a  situa- 
tion which  is  a  fraud  upon  him  unless  the 
agreement  be  performed."  After  discussing 
the  facts  of  the  case,  the  court  concludes 
that  "it  would  be  a  most  manifest  fraud  up- 
on the  plaintiff  to  permit  the  defendant  to 
escape  from  a  complete  execution  of  his  con- 
tract." 

See  Sampson  v.  Mudge  (1882)  13  Fed. 
200,  infra,  note  14. 

7  Rider  v.  Powell  (1863)  4  Abb.  App.  Dec. 
(N.Y.)  63,  holding  that  a  bond  and  mort- 
gage given  by  a  purchaser  who  had  gone 
into  possession,  for  a  balance  due  on  the 
purchase  price,  might  be  reformed  so  as  to 
include  interest  on  the  balance  due,  as  orally 
agreed  upon  between  the  parties,  instead  of 
interest  on  the  pkyments  after  they  became 
due,  as  was  provided  in  the  bond  and  mort- 
gage by  mistake. 

8  In  Metropolitan  Lumber  Co.  v.  Lake  Su- 

Serior  Ship  Canal,  R.  &  Iron  Co.  (1894)  101 
rich.  577,  60  N.  W.  278,  a  case  involving 
a  sale  of  timber,  in  which  it  was  sought  to 
insert  a  description  of  lands  that  had  been 
omitted  by  mistake,  a  payment  had  been 
made  and  the  purchaser  had  proceeded  to 
lumber  the  tracts  not  in  dispute  before  the 
omission  was  discovered.  A  reformation  of 
the  contract  by  the  insertion  of  the  omitted 
tract  was  sustained.  The  court  in  the  lat- 
ter case  states  that  whatever  may  be  the 
rule  where  nothing  has  been  done  under  the 
oral  contract,  we  think  that  in  this  country 
the  overwhelming  weight  of  authority  sup- 
ports the  jurisdiction  where  part  perform- 
ance is  shown  sufficient  to  warrant  a  spe- 
cific performance  under  an  oral  contract. 

•  It  is  stated  in  Kennedy  v.  Kennedy 
(1841)  2  Ala.  671,  in  an  action  by  the  heirs 
of  a  grantor  against  the  heirs  of  a  grantee, 
to  set  aside  the  deed  and  to  obtain  a  de- 
cree that  the  defendant  conveyed  to  the 
complainant  so  much  of  the  land  involved 
as  was  undisposed  of  by  the  grantee  in 
his  lifetime,  that  neither  the  common 
law,  which  accords  the  writing  higher  dig- 
nity in  the  scale  of  evidence  than  the  mere 
oral  statement,  nor  the  Statute  of  Frauds 
and  Perjuries,  inhibits  the  admission  of 
parol  evidence  to  vary  or  totally  defeat  a 
written  contract  tainted  with  fraud. 
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correcting  a  description  in  a  deed  which 
by  mistake  describes  property  other 
than  that  intended,^®  omits  a  tract 
from     the     description,*^     or     conveys 


too  much  land,  and  by  the  reforma- 
tion it  is  sought  to  restrict  the  in- 
strument." An  estate  conveyed  may 
be  cut  down,**  and,  it  seems,  may  be 


"In  Wall  V.  Arrington  (1853)  13  Ga. 
88,  a  description  in  a  series  of  deeds  was 
corrected  so  as  to  describe  a  lot  other  than 
that  which  had  been  mistakenly  inserted. 

Morrison  v.  Collier  (1881)  79  Ind.  417 
(purchase  price  was  assumed  to  have  been 
paid);  Conaway  v.  Gore  (1880)  24  Kan.  389 
(purchaser  had  paid  purchase  price);  John- 
son V.  Johnson  (1874)  8  Baxt.  (Tenn.)  261 
(purchaser  had  been  in  possession  for  a 
number  of 'years).  See  Judson  v.  Miller,  in- 
fra, note  17.  See  Comstock  v.  Coon,  infra, 
note  34. 

In  Hamar  v.  Medsker  (1878)  60  Ind.  413, 
the  object  and  policy  of  a  statute  relating 
to  conveyances  by  married  women  was  held 
not  contravened  nor  thwarted  by  the  refor- 
mation of  the  deed  of  a  married  woman  who 
had  sold  her  land  and  received  the  purchase 
money,  so  as  to  correct  a  mistake  in  the  de- 
scription of  the  land  sold  and  intended  to 
be  conveyed. 

;     See  McLennan  v.  Johnson   (1871)   60  111. 
306,  infra,  note  28. 

"Blackburn  v.  Randolph  (1878)  33  Ark. 
119,  reforming  a  description  of  land  so  as 
to  include  a  parcel  omitted  through  a  series 
of  deeds. 

VVykle  v.  Bartholomew  (1913)  258  HI.  368, 
101  N.  W.  697.  The  description  of  the  land 
correctly  stated  the  quantity,  but,  in  de- 
scribing it  by  metes  and  bounds,  a  mistake 
was  made.  The  purchaser  had  gone  into 
possession  of  the  entire  quantity  claimed 
by  him. 

Rousseau  v.  Lambert  (1888)  10  Ky.  L. 
Rep.  23,  7  S.  W.  923.  The  court  concludes 
that  unless  the  deed  can  be  reformed,  the 
vendor  "will  hold  what  he  sold,  was  paid 
for,  and  both  parties  intended  should  be  con- 
veyed by  the  deed." 

This  is  the  theory  of  Place  v.  Johnson 
(1873)  20  Minn.  219,  Gil.  198,  although  there 
was  part  performance  in  that  case,  and  the 
court  relies  on  the  part  performance.  Sub- 
sequent Minnesota  cases  make  it  clear,  how- 
ever, that  the  Statute  of  Frauds  does  not 
interfere  to  prevent  the  reformation  of  a 
contract.    See  infra,  note  104. 

Hitchins  v.  Pettingill  (1878)  68  N.  H.  386. 
Vendor  had  remained  in  possession  of  the 
tract  omitted  and  paid  the  taxes  on  it. 

McDonald  v.  Yungbluth  (1891)  46  Fed. 
836,  disapproving  of  Glass  v.  Ilulhert  (pur- 
chaser had  paid  larger  amount  of  purchase 
price,  but  had  not  been  let  into  posHeHsion). 

The  holding  in  Til  ton  v.  Tilton,  supra, 
note  6,  is  approved  in  the  subsequent  case  of 
Craig  V.  Kittred^e  (1851)  23  N.  H.  231, 
where  it  was  held  competent  to  reform  a 
deed  made  by  a  father  to  one  of  his  chil- 
dren in  pursuance  of  an  oral  partition  so 
as  to  include  an  undivided  share  in  certain 
buildings  which  was  omitted  by  mistake; 
no  reference  is  made  to  the  Statute  of 
Frauds. 
L.R.A.1917A. 


The  contrary  of  this  is  held  in  Glass  v. 
llulbert    (Mass.)    infra. 

In  Churchill  v.  Rogers  (1825)  3  T.  B. 
Mou.  (Ky.)  81,  reformation  of  a  deed  so 
as  to  include  land  omitted  is  denied.  It 
seems  that  there  was  a  subsequent  oral 
agreement  that  the  lines  of  the  deed  might 
be  extended  to  include  the  omitted  tract, 
and  it  is  stated  that  to  reform  the  deed 
and  grant  relief  on  such  an  agreement 
"would  be  directly  contrary  to  the  letter 
as  well  as  the  spirit  of  the  statute 
against  frauds  and  perjuries."  In  the 
light  of  other  decisions  iu  this  jurisdiction 
this  cannot  be  r^arded*  as  the  rule  in  this 
jurisdiction. 

IS  Gillespie  v.  Moon  (N.  Y.).  See  dis- 
cussion of  this  case,  infra. 

See  Schettiger  v.  Hopple  (1866)  3 
Grant,  Cas.   (Pa.)    64,  infra,  note  48. 

Without  any  reference  to  the  Statute 
of  Frauds,  the  court,  in  Jordan  v,  Walters 
(1899)  —  Iowa,  — ,  80  N.  W.  630,  re- 
formed a  contract  for  the  sale  of  real  es- 
tate, and  a  ■  deed  executed  in  pursuance 
thereof,  by  making  the  description  cover 
only  the  part  of  a  lot  which  the  vendor 
owned,  instead  of  the  entire  lot,  as  de- 
scribed in  the  instrument. 

i»Wyche  v.  Greene  (1862)  11  Ga.  169, 
reforming,  a  deed  of  slaves  so  as  to  con- 
vey a  life  estate  to  donee,  with  remainder 
to  her  children,  upon  a  bill  filed  by  a  re- 
mainderman against  the  husband  of  donee, 
after   donee's  death. 

In  Correll  v.  Greider  (1913)  258  IlL  479, 
101  N.  K.  930,  a  deed  of  laud  purchased 
by  a  husband,  to  the  wife,  which  conveyed 
to  her  a  fee  simple  instead  of  a  base  or 
qualified  fee,  subject  to  being  defeated 
upon  her  dying  before  the  husband,  as 
was  the  agreement,  was  reformed  after 
the  death  of  the  wife,  and  the  court  re- 
fused to  allow  an  heir  of  the  wife  to  set 
up  the  Statute  of  Frauds  as  a  defense,  the 
court  stating  that  the  Statute  of  FiUuds 
cannot  be  pleaded  as  a  matter  of  defense 
to  a  bill  to  reform  a  deed  on  account  of 
mutual  mistakes.  The  heir  of  the  wife 
was  also  a  devisee  in  a  will  made  by  her, 
devising  to  her  husband  a  life  estate  in 
the  real  estate  in  question,  and  directing 
that  at  his  death  the  same  should  be  sold 
and  the  proceeds  distributed  in  part  to  the 
party  seeking  to  set  up  the  Statute  of 
Fruads.  It  was  claimed  by  the  husband 
in  this  case  that  he  had  paid  money  be- 
longing to  him  for  the  property,  and  this 
was   found   to   be   the   fact  by  the   court. 

A  reservation  of  ci'ops.  may  be  written 
into  a  deed.  Hendrickson  v.  Ivins  (1832) 
1  N.  J.  Eq.  5<i2.  infra,  note  58. 

In  Taylor  v.  Luther  (1835)  2  Sumn.  228, 
Fed.  Cas.  Xo.  13,796,  upon  a  bill  in  equity 
to  redeem  premises  asserted  to  be  mort- 
gaged,   the    Statute    of    Frauds    and    Per- 
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enlarged ;  "  i,  trust  may  be  inserted  as 
to  the  land  conveyed,"  without  violating 
the  Statute  of  Frauds. 

Likewise  it  is  held  that  the  statute 
does  not  prevent  the  reformation  of 
mortgages,**  either  by  substituting  the 
land  intended  instead  of  that  inserted 
by  mistake,*''  or  including  land  omitted 
by  mistake.**  That  it  does  not  prevent 
the  reformation  of  a  writing  intended 
as  a  deed,  but  inadvertently  executed  as 


a  mortgage,  by  striking  out  the  defeas- 
ance clause,  see  Kennedy  v.  Poole,  post, 
600. 

The  suits  do  not  in  all  instances  take 
the  direct  form  of  reformation.  In  this 
connection  the  case  of  Gillespie  v. 
Moon,**  which  has  become  the  leading 
case  in  support  of  the  theory  that  the 
Statute  of  Frauds  does  not  prevent  re- 
formation, should  be  noticed.  That  was 
a  bill  in  equity  to  correct  a  mistake  in 


juries,  which  requires  every  contract  for 
the  sale  of  land  to  be  in  writing,  was  held 
not  to  prevent  the  showing  that  a  deed 
absolute  was  in  fact  a  mortgage.  See  ex- 
haustive note  in  L.R.A.1916B,  18,  on  the 
admissibility  of  parol  evidence  that  a  writ- 
ten instrument  which,  on  its  face,  imports 
a  complete  transfer  of  a  legal  or  equitable 
estate  or  interest  in  property,  was  intend^ 
ed  to  operate  as  a  mortgage  or  pledge. 

That  parol  evidence  may  be  received  to 
show  a  mistake  in  a  deed  for  the  purpose 
of  reforming  the  same  is  held  in  Clayton 
V.  Freet  (1860)  10  Ohio  St.  544,  upon  the 
authority  of  the  case  of  Davenport  v.  Sovil, 
infra,  note  17;  but  there  is  no  discussion 
of  the  Statute  of  Frauds.  By  mistake 
the  deed  in  this  case  conveyed  property 
to  the  grantee  and  her  heirs  instead  of 
conveying  a  life  estate  to  the  grantee, 
remainder  to  her  children,  as  was  intended. 

14  In  Sampson  v.  Mudge  (1882)  13  Fed. 
260,  upon  a  bill  for  the  reformation  of  a 
deed  which  conveyed  only  a  life  estate 
instead  of  a  fee,  as  was  intended,  owing 
to  a  mistake  of  the  scrivener,  the  court 
reformed  it  upon  parol  evidence.  The  case 
arose  in  Massachusetts,  and  the  court  de- 
termined it  under  the  Massachusetts  law, 
and  states  that,  under  this  law,  a  mistake 
such  as  was  involved  in  this  case  may  be 
corrected  in  equity.  Reference  is  made  to 
the  case  of  Glass  v.  Hulbert  (Mass.)  in- 
fra, and  it  is  then  stated  that  "it  is  enough 
here  to  say  that  the  court  in  that  case 
escapes  the  argument  of  part  performance 
upon  grounds  which  are  wholly  inappli- 
cable in  this  case,  and  this  is,  of  itself,  a 
vital    difference   between   the   two." 

16  The.  deed  in  Harvey  v.  Hand  (1911) 
48  Ind.  App.  392,  95  K.  E.  1020,  was  made 
as  part  of  a  family  settlement,  and  the 
parties  seeking  to  have  it  reformed  were 
heirs  of  the  grantor,  who  claimed  to  have 
paid   a   consideration   for   the   deed. 

18  The  Statute  of  Frauds  does  not  pre- 
vent the  reformation  of  a  mortgage  given 
by  a  surety  so  as  to  correctly  describe  the 
note  secured  thereby.  Prior  v.  Williams 
(1866)  3  Abb.  App.  Dec.  (N.  Y.)  624.  The 
action  in  this  case  was  to  be  allowed  to 
redeem  as  against  a  prior  mortgage,  in  ad- 
dition to  having  the  mortgage  reformed. 
The  court  in  this  case  disapproves  of  the 
obiter  statement  of  the  chancellor  in  On- 
Urio  Bank  v.  Mumford  (1848)  2  Barb.  Ch. 
(N.  Y.)  696,  where,  in  a  case  in  which  the 
word  "not"  was  inserted  in  a  surety  bond 
L.R.A.1917A. 


by  mistake,  the  court  states  that  it  could 
not  be  reformed  as  against  the  surety, 
*'for  the  Statute  of  Frauds  requires  an 
agreement  in  writing  to  bind  a  surety,  and 
if  the  surety  has  not  already  executed  a 
valid  agreement  to  answer  for  the  debt  or 
default  of  his 'principal,  this  court  cannot 
compel  him  to  execute  such  an  agreement 
upon  the  ground  that  he  has  attempted 
to  do  so,  but  has  failed  of  accomplishing 
his  object  by  mistake  or  inadvertence." 

There  is  obiter  in  Dutch  v.  Boyd  (1881) 
81  Ind.  146,  to  the  effect  that  a  mortgage 
in  which  the  description  of  the  land  omits 
the  name  of  the  county  and  state  may  be 
reformed   without  violating  the   statute. 

"Judson  V.  Miller  (1895)  106  Mich.  140. 
63  N".  W.  966.  A  deed  given  by  the  plain- 
tiff in  the  suit  was  also  reformed.  The 
right  to  reform  seems  not  to  be  based 
upon  any  equitable  right  which  the  plain- 
tiff had  obtained  by  anything  he  had  done, 
as  the  lower  court  found  that  the  com- 
plainants had  not  done  anything  which 
they  would  not  have  done  or  omitted  to  do 
but  for  the  mistake. 

Ruhling  V.  Hackett  (1865)  1  Nev.  360 
The  distinction  between  restricting  the 
writing  and  supplying  an  omission  is  no- 
ticed and  disapproved. 

Davenport  v.  Sovil  (1856)  6  Ohio  St. 
459,  holding  that  a  mortgagee  whose  mort- 
gage described  the  wrong  land  and  who  had 
sold  the  land  described  wslb  entitled  to  re- 
lief by  way  of  reformation  by  inserting 
the  correct  description  and  ordering  an 
appraisement  and  sale  of  the  premises  as 
correctly  described. 

But  reformation  of  a  mortgage  on  a 
homestead  which,  by  mistake,  describe*! 
the  wrong  land,  has  been  refused.  See 
note  30,  infra. 

It  In  De  Peyster  v.  Hasbrouck  (1854)  11 
N.  Y.  582,  a  mortgage  upon  the  security 
of  which  the  plaintiff  had  loaned  money 
was  reformed  at  his  instance  so  as  to  in- 
clude land  which  had  been  omitted  there- 
from through  the  fraud  of  the  mortgagor. 
There  is  no  reference  to  the  Statute  of 
Frauds.  In  addition  to  the  oral  proof  in 
this  case,  however,  there  was  a  certificate 
signed  by  the  mortgagor  that  the  mort- 
gage was  intended  to  cover  all  the  prop- 
erty, mill  privileges,  buildings,  etc.,  which 
were  omitted. 

w  (1817)  2  Johns.  Gh.  (N.  Y.)  586,  7 
Am.  Dec.  559. 
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the  description  of  land  conveyed;  and  to 
compel  a  reconveyance  of  the  part  which 
had  been  included  therein  by  mistake. 
The  grantor  owned  250  acres  in  a  tract 
and  claimed  to  have  sold  but  200  acres 
thereof,  and  established  this  contention 
to  the  satisfaction  of  the  court.  A  writ- 
ten agreement  of  sale  stated  that  the 
agreement  was  to  convey  a  tract  of  land 
containing  200  acres,  and  the  deed  sub- 
sequently made  described  the  land  as 
''containing  200  acres,  more  or  less ;"  but 
in  the  deed  the  land  was  described  by  ! 
metes  and  bounds,  and  these  followed 
the  boundaries  as  contained  in  the  deed 
to  the  vendor  of  the  250  acres.  The 
Statute  of  Frauds  was  urged  on  behalf 
of  the  grantee  as  preventing  relief.  The 
court  does  not  refer  to  the  statute,  but, 
after  determining  that  there  had  been  a 
mistake,  states  that  ^'relief  can  be  had 
against  any  deed  or  contract  founded  in 
mistake  or  fraud.  The  mistake  may  be 
shown  by  parol  proof  and  relief  granted 
to  the  injured  party,  whether  he  sets 
up  the  mistake  affirmatively  by  bill  or 
as  a  defense."  Although  the  suit  was 
one  to  compel  the  grantee  to  reconvey 
the  tract  in  dispute,  and  the  decree 
granted  this  relief,  the  case  is  not  one 
for  the  specific  performance  of  a  parol 
agreement.  So  far  as  this  case  involved 
a  reconveyance,  it  was  not  one  for  the 
reformation  of  a  contract,  but  one  for 
the  enforcement  of  an  oral  trust.  This 
case  is  discussed  further,  infra,  VI.  c. 

In  the  foregoing  cases  relief  is  granted 
without  reference  to  whether  the  relief  ^ 
consisted  in  adding  to  the  contract  or  [ 
restricting  it.  It  appears  that  both  forms 
of  relief  were  granted.  The  supreme 
court  of  Massachusetts,*®  in  the  early 
case  of  Glass  v.  Hulbert,  makes  a  dis- 
tinction as  to  whether  the  relief  consists 


in  adding  to  the  terms  of  the  written 
contract  or  restricting  it.  In  the  former 
case,  that  is,  where  the  relief  sought 
consisted  in  adding  to  the  terms  of  the 
written  contract,  the  Statute  of  Frauds 
is  held  to  prevent  the  reformation;  but 
if  the  reformation  attempted  is  by*  way 
of  restricting  the  operation  of  the  grant, 
it  is  no  violation  of  the  statute."  This 
theory  is  held  to  authorize  the  reforma- 
tion of  a  mortgage  inadvertently  exe- 
cuted by  mutual  mistake  instead  of  a 
deed,  by  striking  out  the  defeasance 
clause,  in  Kennedy  v.  Poole,  post,  600 
The  case  of  Glass  v.  Hulbert**  has 
become  a  leading  case  in  support  of  the 
theory  that  a  contract  within  the  Stat- 
ute of  Frauds  cannot  be  reformed  by 
making  the  contract  include  obligations 
or  subject  matter  to  which  its  written 
terms  do  not  apply.  The  importance 
which  this  case  has  attained  because  of 
the  thorough  examination  of  the  question 
and  its  frequent  citation  justifies  a  some- 
what extended  discussion  thereof.  The 
bill  was  filed  by  a  purchaser  of  land 
who  had  received  a  conveyance  thereof 
and  paid  the  whole  amount  of  the  pur- 
chase money,  to  compel  the  grantor  to 
convey  a  portion  of  the  tract  which,  by 
fraud  or  mistake,  had  been  omitted  from 
the  conveyance  already  made.  The  court 
points  out  that  if  the  allegations  of  the 
bill  should  be  sustained  by  the  proofs, 
the  plaintifi^  would  have  a  clear  right 
to  a  rescission  of  the  contract;  but  this 
relief  he  did  not  seek,  the  prayer  of  the 
bill  being  that  the  defendant  be  com- 
pelled to  convey  to  the  plaintiff  the  tract 
which  he  alleged  was  included  in  the 
oral  contract-  of  sale,  but  omitted  from 
the  deed.  While  strictly  not  a  suit  for 
the  reformation  of  a  deed,  it  is  so  treat- 
ed, and  practically  amounts  to  such.  The 


»o Glass  V.  Hulbert  (1869)  102  Mass. 
24,  3  Am.  Rep.  418. 

W  In  Stockbridge  Iron  Co.  v.  Hudson 
Iron  Co.  (1871)  107  Mass.  290,  a  case  in- 
volving a  conveyance  of  land  with  a  reser- 
vation of  mineral  rights,  the  reservation 
of  the  mineral  rights  was  construed  aa 
creating  new  rights  to  the  grantor  out  of 
the  granted  premises;  consequently  the 
reservation  might  be  restricted  without 
violating  the  Statute  of  Frauds.  The  dis- 
pute in  this  respect  turned  upon  whether 
the  mineral  right  amounted  to  a  reserva- 
tion or  an  exception.  The  court  holds  that 
it  amounts  to  a  reservation,  as  above 
stated,  but  states  that  if  it  had  amounted 
to  an  exception,  ^'whatever  is  excluded 
from  the  grant  by  exception  remains  in  the 
grantor  as  of  his  former  title  or  right;  and 
to  modify  the  deed  so  as  to  limit  and  re- 
duce that,  either  in  extent  or  duration  of 
L.R.A.1917A. 


the  estate  or  right  retained,  is  in  effect  to 
enlarge  the  operation  of  the  deed  and  make 
it  convey  estate,  title,  or  rights  which  the 
written  instrument  will  not  operate  to  con- 
vey;" and  this  is  stated  to  be  contrary  to 
the  Statute  of  Frauds. 

In  Wilcox  V.  Lucas  (1876)  121  Mass.  21, 
3  Mor.  Min.  Rep.  380,  there  was  held  to  be 
the  right  to  reform  a  deed  which  omitted 
an  exception  intended  to  be  written  there- 
in, without  violating  the  Statute  of  Frauds. 

A  grantor  who,  by  mistake,  executed  and 
delivered  a  deed  describing  the  land  intend- 
ed to  be  conveyed,  and  by  mistake  included 
therein  lands  not  owned  by  him,  may  have 
the  deed  reformed  to  correctly  describe  the 
land  without  violating  the  Statute  of 
Frauds.  Goode  v.  Riley  (1891)  153  Mass. 
585,  28  N.  E.  228. 

M  (1869)  102  Mass.  24,  3  Am.  Rep.  418. 
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court  pointa  out  that  there  had  been  no 
part  performance  such  as  would  be  held 
to  take  the  case  out  oi:  the  Statute  of 
Frauds.  The  court  reasons  thus:  "If 
the  case  stood  merely  upon  the  oral  con- 
tract of  sale  with  a  conveyance  of  part 
and  a  neglect  or  refusal  to  convey  an- 
other part  of  the  land  which  was  the 
suUjeci  of  the  alleged  contract,  we  do  not 
think  it  would  be  contended  that  the 
plaintiff  could  compel  a  conveyance  of 
the  other  land  against  a  party  denying 
the  eontract  and  setting  up  the  Statute 
of  Frauds.  Courts  are  bound  to  regard 
that  statute  in  equity  as  well  as  at  law. 
.  ,  .  But  the  plaintiff  claims  that  he 
in  fact  purchased  the  whole  of  a  certain 
tract  of  land  which  included  the  17 
acres  now  in  dispute;  that  the  descrip* 
tion  of  the  boundaries  as  agreed  upon 
and  inserted  in  the  deed  was  so  agreed 
on  and  inserted  upon  the  representation 
of  the  defendant  and  the  belief  of  the 
plaintiff  that  it  did  include  said  X7  acres; 
and  that  the  failure  of  the  deed  to  em- 
brace and  convey  that  part  of  the  land 
was  occasioned  either  by  the  mutual  mis- 
take of  the  parties  as  to  the  position  of 
the  southwest  comer  of  land  of  .  .  . 
or  else  by  the  misrepresentation,  deceit, 
and  fraud  of  the  defendant  in  relation 
thereto.  In  either  alternative  the  plain- 
tiff contends  that  he  is  entitled  to  a 
reformation  of  the  deed  to  make  it  con- 
form to  the  sale  actually  contracted  by 
the  parties.''  Continuing,  the  court 
states  that  "such  a  reformation  not  only 
requires  a  description  of  the  subject- 
matter  of  the  sale,  different  from  the 
express  terms  of  the  oral  contract,  but 
would  enlarge  the  effect  and  operation 
of  the  deed,  as  a  conveyance.  It  in- 
volves the  transfer  of  the  legal  title 
to  land  not  covered  by  the  deed  already 
given.  It  requires  a  new  deed  to  be 
executed  and  delivered  by  the  defendant 
to  the  plaintiff.  Whether  that  deed  shall 
embrace  the  entire  subject  of  the  alleged 
contract  of  purchase,  with  a  corrected 
description  to  make  it  conform  to  facts 
and  abuttals  as  they  were  represented  to 
be,  or  merely  convey  the  17  acres  omitted 
from  the  deed  already  given,  the  order 
for  its  execution  will  enforce  the  specific 
performance  of  a  contract  for  the  sale 
of  lands,  for  which  there  exists  no  memo- 
randum, note,  or  other  evidence  in  writ- 
ing signed  by  the  party  to  be  charged 
therewith.  As  to  the  17  acres  in  dis- 
pute, the  obligation  to  convey  them  rests 
solely  in  the  oral  eontract.  The  defend- 
ant denies  any  contract  which  includes 
them.     The  plaintiff  seeks  to  establish 

such  a  contract  by  parol  evidence,  and 
UR.A.1917A.  37 


enforce  it.  The  deed  itself  furnishes  no 
means  of  making  the  correction  sought 
for,  and  no  evidence  of  the  contract  re- 
lied on  for  this  purpose;  nor  is  it  in  any 
sense  an  acknowledgment  of  the  sub- 
stance of  the  alleged  oral  agreement. 
The  power  to  rectify  deeds  and  other 
written  instruments  undoubtedly  exists 
in  this  court  under  the  clauses  of  the 
statute  giving  equity  jurisdiction  in  cases 
of  fraud,  accident,  and  mistake,  or  the 
clause  giving  it  generally  where  there  is 
no  adequate  remedy  at  law.  .  .  .  But 
the  power  will  be  exercised  in  subordi- 
nation to  other  fixed  principles  of  law 
and  especially  to  statute  provisions.  If 
the  rules  restricting  the  administration 
of  judicial  remedies  which  are  prescribed 
by  the  Statute  of  Frauds  were  to  be 
disregarded  in  this  branch  of  equity  pro- 
oedure,  it  would  open  the  door  to  all  the 
forms  of  fraud  which  that  statute  was 
intended  to  prevent.  The  statute  is  not 
a  mere  rule  of  evidence,  but  a  limitation 
of  judicial  authority  to  afford  a  remedy. 
It  requires  that  contracts  for  the  sale  of 
land,  in  order  to  be  enforced  by  judicial 
proceedings,  must  be  substantiated  by 
some  writing.  This  provision  of  law 
cannot  be  dispensed  with  merely  for  the 
reason  that  the  want  of  such  writing 
was  occasioned  by  accident,  mistake,  or 
fraudulent  representations,  unless  some 
other  ingredient  enters  into  the  case  to 
give  rise  to  equities  stronger  than  those 
which  stand  upon  the  oral  contract  alone, 
which  estop  the  other  party  from  setting 
up  the  statute." 

The  fact  that  the  omission  or  defect 
in  the  writing  by  reason  of  which  it 
failed  to  convey  the  land  or  express  the 
obligation  which  it  is  sought  to  make  it 
convey  or  express  was  occasioned  by 
mistake  or  by  deceit  and  fraud  will  not 
alone  constitute  such  an  estoppel  as  to 
prevent  the  application  of  the  Statute  of 
Frauds.** 

In  other  cases  of  the  reformation  of 
deeds  and  mortgages,  the  court  notices 
the  distinction  between  restricting  and 
broadening  the  writing,  and  denies  the 
validity  of  the  distinction,  holding  that 
the  Statute  of  Frauds  does  not  prevent 
the  reformation  of  a  deed  although  the 
relief  demanded  consists  of  adding  to 
the  terms  thereof.**    It  has  been  stated 

88  (Mass.)  Ibid. 

M  Keel  V.  Gill  (1886)  84  Ky.  241,  1  S.  W. 
428.  Description  of  some  lots  added,  while 
the  description  of  another,  inserted  by  mis- 
take, was  stricken  out.  Party  seeking  re- 
formation was  in  possession  of  lots  added. 

Ruhllng  V.  Hackett  (1865)  1  Wev.  360. 
Description   of   lot    intended   to   be    mort- 
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by  the  courts  holding  to  the  theory  that 
the  statute  does  not  prevent  reformation, 
whether  the  effect  is  to  enlarge  or  re- 
strict the  writing,  that  the  courts  hold- 
ing the  opposite  view  have  only  such 
limited  equity  jurisdiction  as  the  stat- 
utes of  the  state  conferred  upon  them.** 
However,  the  courts  which  have  followed 
the  opposite  rule  have  asserted  that  their 
equitable  jurisdiction  in  case  of  fraud 
or  mistake  is  without  restriction.** 

As  pointed  out  above  in  the  leading 
cases  of  Gillespie  v.  Moon  and  Glass  v. 
Hulbert,  the  relief  which  was  sought  was 
in  the  nature  of  compelling  a  convey- 
ance. It  has  been  held  that  although  a 
bill  to  correct  a  description  in  a  deed 
alleges  that  the  defendant  entered  into 
a  verbal  agreement  with  the  complain- 
ant for  the  sale  and  conveyance  of  the 
land  in  question,  and  prays  that  he  may 
be  ordered  to  specifically  perform  the 
agreement,  the  bill  is  not  properly  one 
to  enforce  the  specific  performance  of 
an  executory  contract,  but  to  correct  a 
mistake  in  an  executed  one.     The  Stat- 


ute of  Frauds  does  not  apply  to  sueh  a 


case.'' 

A  suit  by  the  vendor  to  correct  a  mis- 
take in  his  deed  by  inserting  therein  an 
agreement  reserving  a  vendor's  lien  has 
been  held  not  within  the  Statute  of 
Frauds,  and  therefore  to  be  within  the 
general  jurisdiction  of  the  chancellor  to 
correct  for  fraud,  omission,  or  mistake.** 
It  is  the  theory  of  this  case,  however, 
that  the  Statute  of  Frauds  does  not  de- 
vest equity  of  its  jurisdiction  to  reform 
a  writing,  and  this  is  the  theory  of  the 
subsequent  cases  in  this  state,  both  as  to 
executed  and  executory  contracts.** 

It  has  been  held  that  there  must  be  a 
valid,  binding  contract  to  reform,  or 
reformation  cannot  be  decreed.  On  this 
theory  reformation  of  a  mortgage  on  a 
homestead  which,  by  mistake,  described 
the  wrong  land,  has  been  refused.** 

Having  reformed  the  deed,  the  courts 
have  granted  the  plaintiff  the  relief  to 
which  he  is  entitled  under  the  correct 
description.  Relief  has  been  given 
against  a  creditor  who  is  seeking  to  hold 
the  property  as  that  of  the  grantor,*^ 


gaged  was  inserted  by  court  instead  of  an- 
other described  by  mistake. 

It  is  stated  in  Tilton  v.  Tilton  (1838)  9 
N.  H.  385,  that  a  court  of  equity  is  com- 
petent to  correct  and  reform  any  material 
mistake  in  a  deed  or  other  written  agree- 
ment, whether  that  mistake  be  the  omission 
or  insertion  of  a  material  stipulation,  and 
whether  it  be  made  out  by  parol  testimony 
or  be  confirmed  by  other  more  cogent  proofs. 
And  the  same  rule  applies  to  contracts  with- 
in the  operation  of  the  Statute  of  Frauds. 
There  was  a  part  performance  in  this  case, 
however. 

Davenport  v.  Sovil  (1850)  6  Ohio  St.  459, 
relying  upon  Gillespie  v.  Moon  (N.  Y.)  su- 
pra. 

That  a  special  warranty  deed  may  be 
reformed  into  a  general  warranty,  see  Efta 
V.  Swanson  (1909)  109  Minn.  94,  123  N.  W. 
56. 

MNoel  V.  Gill  (1886)  84  Ky.  241,  1  S. 
W.  428;  Atwood  v.  Mikeska,  "ost,  602. 

MIn  Glass  v.  Hulbert  (1869)  102  Mass. 
24,  3  Am.  Rep.  418,  the  court  states  that 
"the  argument  of  the  plaintiff  is  addressed 
mainly  to  the  question  of  the  equity  juris- 
diction of  this  court  in  cases  of  fraud  or 
mistake  like  that  alleged  in  the  present  suit. 
There  can  be  no  doubt  upon  that  point. 
There  is  no  ground  upon  which  jurisdiction 
in  equity  is  so  readily  entertained  and  free- 
ly exercised.  It  is  given  to  this  court  with- 
out restriction,  if  the  parties  have  not  a 
plain,  adequate,  and  complete  remedy  at 
law." 

27  McLennan  v.  Johnston  (1871)  60  111. 
306,  a  description,  viz.,  "the  south  50  feet 
of  the  south  100  feet  of  lot  23,"  was  re- 
formed to  read  "the  south  50  feet  of  lot  18." 
See  Beardsley  v.  Duntley,  supra,  note  6. 
L.R.A.1917A. 


M  Worley  v.  Tuggle  (1868)  4  Bush  (Ky.) 
168. 

29  See  supra,  note  24,  and  infra,  notes  38 
and  100. 

«0Pete8ch  v.  Hambach  (1880)  48  Wis.  443, 
4  N.  W.  565.  It  was  the  opinion  of  part 
of  the  court  that  reformation  must  be  re- 
fused on  the  theory  that  the  mortgage  being 
of  a  homestead,  and  not  a  valid  contract, 
it  could  not  therefore  be  reformed.  The 
other  part  of  the  court  dissented  from  the 
latter  proposition  without  saying  anything 
as  to  the  Statute  of  Frauds,  and  on  an 
equal  division  of  the  justices,  the  judgment 
of  the  court  below,  denying  the  reformation, 
was  affirmed. 

The  holding  that  the  mortgage  cannot  be 
reformed  so  as  to  include  the  homeatead, 
on  the  theory  of  the  invalidity  of  the  con- 
tract as  to  the  homestead,  is  affirmed  in 
O'Malley  v.  Ruddy  (1891)  79  Wis.  147,  24 
Am.  St.  Rep.  702,  48  N.  W.  116,  the  court 
stating  that  until  the  affirmance  in  Petesch 
v.  Hambach  is  overruled,  it  is  the  decision 
of  the  court,  notwithstanding  it  was  decided 
by  a  divided  court.  Nothing  is  said  of  the 
Statute  of  Frauds  in  O'Malley  v.  Ruddy. 

See  infra,  subd.  V. 

»In  Blackburn  v.  Randolph  (1878)  33 
Ark.  119;  Morrison  v.  Collier  (1881)  79  Ind- 
417;  Comstock  v.  Coon  (1893)  135  Ind.  640, 
35  N.  £.  909,  a  judgment  creditor  of  the 
original  grantor  was  enjoined  from  selling 
the  omitted  land  under  an  execution  levied 
thereon,  and  the  complainant's  title  thereto 
was  quieted. 

This  question  took  a  different  form  in 
Wall  v.  Arrington  (1863)  13  Ga.  88;  that  is, 
whether  the  deed  could  be  reforuied  against 
a  judgment  creditor, — a  query  that  was  an- 
swered in  the  affirmative. 
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or  by  quieting  title  thereto.**  A  mort- 
gage having  been  reformed  may  be  fore- 
closed.** 

l>.  Theories, 

As  stated  in  the  introduction,  it  is  a 
theory  of  the  majority  of  courts  that 
the  Statute  of  Frauds  has  no  application 
to  a  suit  to  correct  a  deed,  to  make  it 
conform  to  the  intention  of  the  parties.** 
Again  it  is  stated;  "The  Statute  of 
Frauds  does  not  interfere  in  any  respect 
with  the  power  of  courts  of  equity  to  re- 
form deeds  or  other  instruments^  in 
which  the  parties  intended  to  comply 
with  the  requirements  of  the  statute, 
and  failed  through  accident,  mistake,  or 
fraud."  ** 

In  this  very  sweeping  language  we  are 
told  in  one  case**  that  chancery  "will 
open  the  written  contract,  whether  exe- 
cuted or  executory,  within  or  without 
the  Statute  of  Frauds,  a  conveyance  of 
realty  or  personalty,  to  let  in  an  equity 
arising  from  facts  perfectly  distinct 
from  the  construction  of  the  instrument 
itself;  and  whatever  doubts  may  have 
existed  at  one  time  to  the  contrary,  it  is 
now  established  on  the  great  and  essen- 
tial principles  of  justice  that  release  may 
be  had  against  a  mistake  in  a  written 
contract;  that  such  a  mistake  may  be 
shown  by  parol  proof,  and  release  grant- 


ed to  the  injured  party,  whether  he  sets 
up  a  mistake  affirmatively  by  bill,  or  as  a 
defense,  or  to  rebut  an  equity." 

It  has  been  stated  that  the  "courts  of 
equity  go  upon  the  ground  that  the  Stat- 
ute of  Frauds  is  no  real  obstacle  in  the 
way  of  administering  equitable  relief  so 
as  to  promote  justice  and  prevent  wrong. 
They  do  not  overrule  the  statute,  but,  to 
prevent  fraud  or  mistake,  confer  reme- 
dial rights  which  are  not  within  the 
statutory  prohibition.  In  respect  to  such 
needful  remedies,  the  statute  as  to  them 
is  'uplifted.'  It  has  also  been  said  that 
in  case  of  a  written  conveyance  of  land 
which  does  not  convey  os  much  land  as 
was  agreed,  or  different  or  more  land 
than  was  intended  by  the  parties,  the 
court  will  fasten  a  personal  obligation 
upon  the  party  benefited  by  the  mistake 
to  correct  it,  upon  the  ground  that  he 
was  holding  the  property  as  trustee."*^ 

We  are  told  in  an  obiter  statement 
that  "the  developing  science  of  the  law 
and  its  ever-waxing  love  of  justice,  in- 
creasing the  omnipotence  of  the  chan- 
cellor for  equitable  purposes,  soon  set- 
tled that  this  statute  [the  Statute  of 
Frauds]  in  nowise  modified"  the  excep- 
tion which  admits  of  evidence  in  case  of 
accident,  mistake,  or  fraud  for  the  pur- 
pose of  varying  a  written  instrument.** 

The   position    of    the    courts   is   well 


»In  Noel  V.  QiU  (1886)  84  Ky.  241,  1  S. 
W.  428,  in  addition  to  reforming  the  deed 
by  adding  a  traet  of  land  which  had  been 
omitted  therefrom,  the  court  quieted  the 
title  of  the  party  seeking  reformation  there- 
of. 

See  case  in  preceding  note,  where  title 
waa  quieted  as  against  a  creditor. 

3SIn  Judson  v.  Miller  (1895)  106  Mich. 
140,  63  N.  W.  065,  a  foreclosure  of  the  mort- 
gage as  reformed  was  granted  in  addition 
to  the  reformation. 

Davenport  v.  Sovil  (1856)  6  Ohio  St.  450, 
Bee  supra,  note  17. 

See  Worley  v.  Tuggle  (1868)  4  Bush 
(Ky.)  168,  where  a  deed  was  reformed  by 
inserting  a  vendor's  lien  thereon,  and  the 
lien  was  enforced.  A  peculiar  doctrine  ex- 
ists in  this  state^  as  will  be  seen  by  refer- 
ence to  note  29,  supra. 

De  Peyster  v.  Hasbrouek  (1854)  11  N.  Y. 
582.  But  in  this  case  the  lands  included 
in  the  mortgage  were'  ordered  to  be  first 
sold. 

And  see  Prior  v.  Williams  (1866)  3  Abb. 
App.  Dec.  (N.  Y.)  624. 

^  McLennan  v.  Johnson  (111.)  supra; 
Wykle  v.  Bartholomew  (1913)  258  111.  358, 
101  N.  E.  507;  Correll  v.  Greider  (1913)  258 
lU.  470,  101  N.  E.  030. 

"Parol  evidence  may  be  received  to  show 
a  nti/stake  in  a  written  instrument,  whether 
it  is  one  given  in  the  case  of  a  contract  re- 
quired by  the  Statute  of  Frauds  to  be  in 
L.R.A.19J7A. 


writing  or  not.  The  statute  does  not  apply 
to  such  a  case/'  McLennan  v.  Johnston 
(1871)  60  lU.  306  (deed). 

In  Comstock  v.  Coon  (1893)  135  Ind.  640, 
35  X.  £.  909,  an  action  by  a  wife  to  whom 
her  husband  had  convej-ed  real  estate 
through  a  third  party,  to  reform  the  descrip- 
tion in  the  deed,  which,  by  mistake,  de- 
scribed the  wrong  land,  it  is  stated  that 
the  Statute  of  Frauds  has  no  bearing  on 
the  sufficiency  of  the  complaint.  It  is  stated 
that  this  is  not  an  action  to  compel  specific 
performance  or  in  any  other  way  to  enforce 
the  contract,  but  simply  to  have  a  mistake 
in  a  conveyance  corrected. 

w  Blackburn  v.  Randolph  (1878)  33  Ark. 
119  (omitted  parcel  inserted). 

sewyche  v.  Greene  (1852)  11  Ga.  159. 
The  only  question,  however,  the  court  had 
to  decide  in  this  case,  was  whether  a  deed 
to  slaves,  which  conveyed  an  absolute  estate 
therein,  could  be  reformed  so  as  to  convey 
a  life  estate  to  the  donee,  with  remainder 
to  her  children, — a  question  the  court  an- 
swered in  the  affirmative. 

This  seems  to  have  been  the  theory  of 
Rogers  v.  Atkinson  (1846)  1  6a.  12,  al- 
though it  does  not  appear  that  reformation 
was  granted  in  that  case. 

87  Noel  v.  can  (1886)  84  Ky.  241,  1  S.  W. 
428. 

81  Worley  v.  Tuggle  (1868)  4  Bush  (Ky.) 
168. 
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stated  by  Brewer,  J.,  in  Conaway  v. 
Gore,^  as  follows:  "Another  claim  of 
counsel  is,  that  the  Statute  of  Frauds 
presents  an  insuperable  obstacle  to  the 
plaintiff's  recovery.  The  argument  is, 
that  the  contract  for  the  sale  of  the  land 
was  in  parol  j  that  there  is  no  allegation 
or  proof  of  the  delivery  of  possession, 
the  making  of  improvements,  or  any  oth- 
er matters  which  take  a  parol  contract 
out  of  the  Statute  of  Frauds;  that  the 
deed  which  was  executed  was  a  convey- 
ance of  other  land,  and  therefore  neither 
a  conveyance  nor  a  contract  for  the  land 
in  question.  The  argument  is  elaborated 
by  counsel,  and  many  authorities  are 
cited.  But  these  authorities  run  along 
the  line  of  the  doctrine  of  specific  per- 
formance; while  the  case  at  bar  comes 
under  the  head  of  the  reformation  of 
contracts.  The  difference  between  the 
two  is  marked  and  substantial.  One 
aims  to  enforce  a  parol  contract  as 
though  it  were  in  writing;  the  other 
seeks  simply  to  conform  the  written  to 
the  real  contract.  One  would  avoid  the 
necessity  of  any  writing;  the  other  would 
simply  correct  the  writing.  The  prin- 
ciples which  control  the  one  are  essen- 
tially different  from  those  which  con- 
trol the  other.  If  a  parol  contract  were 
sought  to  be  enforced,  the  arguments 
and  authorities  of  counsel  would  be  in 
point.  But  the  reformation  of  a  deed 
already  made,  the  correction  of  a  con- 
tract already  in  writing,  involve  very 
different  considerations.  The  question 
is  not  whether  there  has  been  such  a 
performance  as  renders  inequitable  the 
nonenforcement   of   the   parol   contract. 


but  whether  the  written  is  the  actual 
contract.  It  is  not  the  substituting  of 
acts  in  pais  for  the  written  contract, 
but  it  is  making  the  written  the  expres- 
sion of  the  real  contract.  We  think, 
therefore,  that  the  argument  and  au- 
thorities of  counsel  based  upon  the  Stat- 
ute of  Frauds  are  not  apt,  and  the  objec- 
tion urged  not  well  taken.  It  would 
undervalue  the  whole  doctrine  of  the  ref- 
ormation of  contracts  and  deeds  if  the 
case  were  to  be  treated  as  though  no 
written  contract  had  ever  been  made. 
The  reformation  implies  the  existence  of 
a  written  contract.  It  corrects  that 
which  exists,  and  does  not  seek  to  avoid 
the  necessity  of  that  which  is  not." 

An  action  to  reform  a  deed  absolute 
so  as  to  impress  a  trust  upon  part  of  the 
land  conveyed,  in  accordance  with  an 
antecedent  oral  contract  or  agreement, 
has  been  held  not  an  action  to  enforce  a 
parol  contract  for  the  sale  of  real  estate 
or  anv  interest  therein,  but  is  an  action 
to  reform  a  written  contract  so  that  it 
will  contain  and  express  that  which  was 
agreed  upon  and  intended  by  the  parties, 
and  consequently  is  not  affected  by  the 
Statute  of  Frauds.*® 

It  has  been  stated  that  the  Statute  of 
Frauds  does  not  apply  to  the  correction 
of  mistakes  in  description.** 

A  mistake  of  the  parties  to  a  contract 
concerning  lands  has  been  stated  to  take 
the  case  out  of  the  Statute  of  Frauds.** 

The  supreme  court  of  New  Hamp- 
shire *•  considered  the  Statute  of  Frauds 
in  connection  with  another  statute  pro- 
viding that  "the  supreme  court  shall  have 
the  powers  of  a  court  of  equity  in  cases 


89  (1880)  24  Kan.  389  (the  description 
was  reformed  in  this  case). 

40  Harvey  v.  Hand  (1911)  48  Ind.  App. 
392,  95  N.  E.  1020.  It  is  stated  that  in 
''such  case  the  contract  is  to  all  intents 
and  purposes  written,  and  'equity  deems 
as  done  that  which  the  parties  to  the  con- 
tract had  agreed  and  intended  to  do.'  .  .  . 
Under  this  rule  and  the  allegations  if  this 
complaint  the  deed  in  question  should  have 
contained,  and  in  equity  does  contain,  an 
express  grant"  of  the  part  of  the  land  "con- 
veyed by  said  deed,  to  have  and  to  hold" 
the  same  in  trust  for  the  cestui  que  trust. 
"This  is  an  express  trust  in  writing,  and  in 
no  manner  affected  by  the  Statute  of 
Frauds." 

"Morrison  v.  Collier  (1881)  79  Ind.  417. 
It  is  further  stated  that  if  the  Statute  of 
Frauds  did  apply,  the  party  who  was  urg- 
ing it  in  this  case  could  not  interpose  the 
statute,  since  he  was  not  a  party  to  the 
parol  agreement,  being  a  judgment  creditor 
of  the  vendor.  The  description  was  ac- 
cordingly reformed  so  as  to  describe  land 
not  embraced  in  the  deed. 
L.R.A.1917A. 


Dutch  v.  Boyd  (1881)  81  Ind.  146  (dic- 
tum), mortgage  involved. 

Morrison  v.  Collier  is  approved  in  Harvey 
v.  Hand  (1911)  48  Ind.  App.  392,  95  N.  £. 
1020. 

« Davenport  v.  Sovil  (1856)  6  Ohio  St. 
459.  This  court,  after  coming  to  the  con- 
clusion that  a  mistake  may  be  proved  by 
parol  in  a  contract  for  the  sale  of  land, 
admits  "that  it  is  difficult  or  impossible  to 
reconcile  this  doctrine  with  the  letter  of 
the  statute  for  the  prevention  of  frauds  and 
perjuries;"  but  it  is  stated  that  this  is  also 
true  in  case  of  the  doctrine  that  part  per- 
formance of  a  contract  takes  it  from  the 
operation  of  the  statute.  It  is  stated  that 
"mutual  mistake  of  the  parties  to  a  con- 
tract concerning  lands  will  take  the  case 
out  of  the  Statute  of  Frauds  as  that  a  part 
performance  will  do  so." 

48Hitchins  v.  Pettin^nll  (1878)  58  N.  H. 
386.  It  was  according V  held  in  this  case 
that  a  deed  from  which  there  had  been 
omitted  a  10-acre  tract  by  mistake  could 
be  reformed  so  as  to  include  the  omitted 
lands,  although  the  vendors  continued  in 
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cognizable  in  such  court  and  may  hear 
and  determine  according  to  the  coarse 
o£  equity  in  case  of  charitable  uses, 
trusts,  fraud,  accident,  or  mistake  .  .  . 
of  specific  performance  of  contracts 
.  .  .  and  in  all  other  cases  where 
there  is  not  a  plain,  adequate,  and  com- 
])lete  remedy  at  law;''  and  states  that 
these  provisions,  though  printed  in  dif- 
ferent chapters,  ^are  consistent  parts  of 
one  law.  We  are  not  to  give  either 
of  them  a  strained  construction,  liberal  or 
strict,  for  the  special  purpose  of  justice 
in  a  particular  case,  or  for  the  general 
purpose  of  making  the  law  what,  in  our 
judgment,  it  ought  to  be.  .  .  .  The 
Statute  of  Frauds  severed  from  all  other 
law,  written  and  unwritten,  and  taken 
in  its  literal  sense,  would  deny  these 
plaintiffs  the  relief  of  speciEo  perform- 
ance even  if  they  had  taken  possession 
of  the  10-acre  lot  and  made  valuable 
improvements  upon  it,  and  would  leave 
people  remediless  in  a  great  number  of 
cases  of  fraud,  accident,  or  mistake  for 
which  ample  remedies  are  provided  by 
the  statutes  of  equity  jurisdiction.  And 
the  latter  statute,  torn  from  the  general 
body  o"  the  law,  taken  literally,  and  ad- 
ministered as  if  there  were  no  other  law, 
would  deprive  the  community  of  safe- 
guards which  the  Statute  of  Frauds  and 
the  common  law  were  designed  to  afford, 
and  which  the  statute  of  equity  was  not 
designed  to  take  away.  ...  If,  with- 
out written  evidence  of  a  contract  for 
the  sale  of  land,  the  vendee  pays  for  the 
land,  and,  with  the  knowledge  and  con- 
sent of  the  vendor,  takes  possession  of  it 
and  makes  valuable  improvements  upon 
it,  he  is  entitled  to  the  relief  of  specific 
performance.  Upon  the  literal  construc- 
tion of  the  Statute  of  Frauds  there  could 
not  be  a  decree  for  specific  performance 


in  such  a  case,  and  there  could  not  be 
by  parol  evidence  a  reformation  of  a 
deed  enlarging  its  operation.  But  the 
statute,  rightly  construed,  does  not  de- 
stroy either  of  these  remedies." 

Some  of  the  cases  which  hold  that  the 
Statute  of  Frauds  does  not  prevent  ref- 
ormation do  so  on  the  distinct  ground 
that  an  executed  contract  is  involved.^ 
Thus,  a  mortgage  has  been  reformed  by 
inserting  the  correct  description  of  the 
land  intended  to  have  been  mortgaged. 
Relief  was  denied  in  the  lower  court  on 
the  theory  that,  as  the  mortgagee  had 
done  nothing  which  he  would  not  have 
done,  nor  omitted  to  do  anything  which 
he  would  have  done  but  for  the  mistake, 
he  was  not  entitled  to  relief  in  equity. 
Notwithstanding  the  opinion  of  the  low- 
er court,  it  does  not  seem  likely  that  the 
mortgagee  would  have  parted  with  his 
money  if  he  had  not  thought  he  was 
obtaining  security.  The  supreme  court, 
however,  does  not  base  the  relief  on  any 
change  of  circumstances  of  the  party 
seeking  relief,  but'  states  that  equity  has 
full  power,  on  the  ground  of  mistake 
alone,  to  correct  an  erroneous  descrip- 
tion of  land  in  an  executed  contract,  al- 
though the  Statute  of  Frauds  requires 
such  conveyance  to  be  in  writing. 

Other  cases,  however,  in  addition  to 
making  the  distinction  between  executed 
and  executory  contracts,  emphasize  the 
fact  that  money  has  been  paid  by  the 
party  seeking  the  reformation,^^  or  that 
he  is  in  such  a  position  that  it  would  be 
a  fraud  upon  him  if  the  contract  were 
not  performed.**  These  cases  recognize 
the  power  of  equity  to  reform  an  in- 
strument notwithstanding  the  Statute  of 
Frauds;  but,  as  stated,  rest  the  decision 
to  a  certain  extent  upon  the  fraud  that 
would  result  if  relief  were  denied. 


possession  of  the  10 -acre  lot  and  paid  the 
taxes  on  it. 

«Jud8on  V.  Miller  (1895)  106  Mich.  140, 
63  N.  E.  965. 

«Ruhling  V.  Hackett  (1865)  1  Nev.  360. 
This  case  involved  the  reformation  of  a 
mortgage  by  correcting  the  description, 
which,  by  mistake,  described  the  wrong  piece 
of  land.  The  court  states:  ''But  if  the 
contract  be  executed,  money  paid,  and  land 
omitted  by  mistake  from  the  instrument 
which  it  was  the  intention  of  the  parties  to 
include,  it  would  be  a  deplorable  defect  in 
the  equity  powers  of  our  courts  if  relief 
could  not  be  granted."  It  is  stated :  "There 
are  many  cases  in  which  it  is  held,  and  per- 
haps the  weight  of  authority  sustains  the 
doctrine,  that  a  court  of  equity  will  not 
correct  a  mistake  in  an  executory  contract 
where  the  mistake  is  denied  by  answer,  and 
L.R.A.1917A. 


enforce    its    specific    performance    as    cor- 
rected.*' 

«Tilton  V.  Tilton  (1838)  9  N.  H.  385. 
There  was  a  part  performance  in  this  case, 
however,  the  court  stating:  **In  the  case 
before  us  the  terms  of  the  contract  are 
clear  and  distinct,  the  acts  done  in  part 
execution  of  the  contract  are  of  the  strong- 
est character,  the  plaintiff  has  released  or 
conveyed  to  the  defendant  all  the  lands 
assigned  to  him,  the  defendant  has  also  re- 
leased to  the  plaintiff  his  portion  of  the 
lands  except  the  woodland,  and  this  was 
omitted  by  a  clear  mistake.  The  parties 
have  both  been  in  possession  pmrsuant  to 
their  deeds,  and  erected  partition  fences  to 
a  certain  extent.  ...  It  would  be  a 
most  manifest  fraud  upon  the  plaintiff  to 
permit  the  defendant  to  escape  from  a  com- 
plete execution  of  his  contracts." 
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One  case,^''  in  discussing  this  question, 
makes  the  preliminary  statement  that 
''whether  mistake  alone;  distinct  from 
fraud,  is  also  a  ground  in  equity  for  de- 
priving a  defendant  of  the  protection  of 
the  Statute  (of  Frauds),  is  a  vexed  ques- 
tion." Referring  then  to  the  cases  of 
executed  contracts,  the  court  states  that 
"it  may  be  said  that  our  equity  courts 
have,  since  these  early  decisions,  always 
proceeded  on  the  assumption  that  where 
there  is  a  mistake  in  a  deed  or  other 
written  contract,  delivered  as  the  final 
execution  of  the  contract  or  agreement 
intended  to  be  made  between  the  parties, 
and  where  the  party  setting  up  the  deed 
or  contract  will  receive  a  benefit  not  in- 
tended by  either  party,  and  a  fraud  will 
result  if  the  mistake  be  not  corrected, 
then  the  correction  of  the  executed  con- 
tract will  be  made  on  the  plaintiff's  ap- 
plication.** .  .  .  But  these  were  all 
cases  of  the  reformation  of  executed 
contracts,  deeds,  or  other  contracts,  and 
in  such  contracts  an  element  of  fraud 
manifestly  arises  wheti  the  party,  after 
knowledge  of  the  mistake  which  has  giv- 
en him  a  benefit  to  which  he  knows  he 
was  not  entitled,  insists  upon  holding 
this  benefit  to  the  loss  of  the  other  party. 
This  fraudulent  aspect  of  the  case,  aris- 
ing originally  from  mistake,  was  clearly 
the  real  basis,  I  think,  of  Chancellor 
Kent's  decision  in  Gillespie  v.  Moon ;  and 
the  decisions  in  this  class  of  cases  there- 
fore must  really  be  considered  as  only 
extending  to  deny  the  protection  of  the 
Statute  of  Frauds  in  those  cases  of  mis- 
take where  a  fraud  would  be  accom- 
plished if  the  statute  were  a  protection. 
The  general  expression  in  these  decisions 
that  mistake  as  well  as  fraud  is  ground 


for  denying  the  protection  of  the  stat- 
ute must  be  eonstnied  with  reference  to 
the  circumstances  of  the  case  in  which 
the  equitable  remedy  in  ease  of  mistake 
was  given,  and  in  each  of  the  above 
cases  referred  to,  the  mistake  relieved 
against  and  made  the  basis  for  affirma- 
tive relief  was  a  mistake  which  had  been 
made  in  the  deed  or  contract  which  car- 
ried into  execution  the  previous  agree- 
ment, and,  by  reason  of  execution  of  the 
agreement  without  the  variations  which 
were  omitted  by  mistake,  a  fraud  re- 
sulted, if  the  statute  were  available  in 
defense." 

IV,  Effect   upon    the   right   to    reform 
contracts  generally. 

As  has  been  shown  above,  many  of  the 
cases  involving  deeds  and  mortgages 
state  the  rule  broadly  enough  to  include 
contracts  generally.  And  the  role  has 
been  so  applied  and  the  Statute  of 
Frauds  held  not  to  prevent  the  reforma- 
tion of  a  contract  required  by  the  statute 
to  be  in  writing.*®  A  contract  for  the 
sale  of  land  may  be  reformed  so  as  to  re- 
quire a  general  warranty  deed  instead  of 
a  special  warranty  or  quit  claim,  as  was 
inserted  therein  by  fraud  of  vendor.'*  A 
contract  between  vendor  and  vendee  by 
which  the  vendee  was  to  surrender  the 
land  and  the  vendor  was  to  surrender 
the  notes  evidencing  the  purchase  price, 
except  the  first,  which  the  vendee  mis- 
takenly believed  to  be  for  a  smaller 
amount  than  was  the  fact, — ^a  mistake 
known  to  tiie  vendor,  who  sought  to 
profit  thereby, — ^will  be  corrected  so  as 
to  relieve  the  vendee  of  the  payment  of 
the  larger  amount.'^ 

The  Statute  of  Frauds  has  been  held 


«Wirtz  V.  Guthrie  (1913)  81  N.  J.  Eq. 
271,  87  Atl.  134. 

4»Schettiffer  v.  Hopple  (1857)  3  Grant, 
Cas.  (Pa.)  54,  an  action  in  ejectment  by  a 
grantee  in  which  the  defendants,  hin  grant- 
ors, defended  on  the  ground  that  a  certain 
tract  of  land  was  included  in  the  deed  by 
mistake,  and  claimed  that  the  deed  should 
be  reformed  so  as  to  conform  to  the  inten- 
tion of  the  parties.  The  court  states  that 
the  defendants  are  in  effect  plaintiffs  in 
chancery,  seeking  a  decree  that  the  disputed 
tract  be  reconveyed  to  them  because  in- 
cluded in  their  deed  by  mistake.  The  court 
further  states  that  the  Statute  of  Frauds 
and  Perjuries  does  not  stand  in  the  way, 
for  although  the  effect  would  be  to  pass  an 
estate  by  parol,  yet  the  statute  must  be  so 
construed  as  to  prevent  frauds,  and  not  to 
promote  them,  and  this  would  apply  where 
a  mistake,  and  not  fraud,  was  the  ground 
of  relief  sought;  for  though  a  mistake  does 
not  neceasarily  include  a  fraud,  yet  to  set 
up  and  use  a  written  instrument  for  a  dif- 
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ferent  purpose  from  that  for  which  it  was 
made  would  be  as  inequitable  as  to  take  ad- 
vantage of  an  instrument  fraudulently  ob- 
tained. It  was  held,  however,  in  this  case, 
that  there  was  no  such  mistake  as  author- 
ized the  reformation. 

*9See  Castleman-Blakemore  CJo.  v.  Pick- 
rell  &  0.  Ck).  (1915)  163  Ky.  760,  174  S.  W. 
749. 

MJn  Efta  V.  Swanson  (1909)  109  Minn. 
94,  123  N.  W.  56,  a  special  warranty  deed 
had  been  executed  in  accordance  with  the 
contract,  and  reformation  of  this  was  also 
gi-anted. 

fiiMcCurdy  v.  Breathitt  (1827)  5  T.  B. 
Mon.  (Ky.)  232,  17  Am.  Dec.  66;  while 
this  is  discussed  as  a  question  of  reforma- 
tion and  specific  performance,  the  question 
arose  upon  an  action  to  enjoin  the  collec- 
tion of  a  judgment  which  the  vendor  had 
obtained  for  the  larger  amount.  It  was 
urged  that  the  court  should  do  no  more 
than  cancel  the  writing  and  restore  the 
parties   to   the   state   in   which   they   were 
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not  applicable  to  prevent  relief  to  a 
lessee  who,  through  the  fraud  of  the 
lessor,  had  agreed  to  pay  more  for  the 
lease  than  he  would  have  otherwise 
agreed  upon.** 

A  contract  in  which,  by  mistake,  the 
party  seeking  reformation  assumed  a  lia- 
bility on  certain  notes  when  the  real 
agreement  was  to  assume  a  liability  on 
other  notes,  may  be  reformed.** 

A  contract  of  a  railroad  company,  re- 
lating to  switching  charges  with  a  fur- 
nace company,  which,  by  mistake, 
omitted  a  provision  that  the  switching 
eharges  should  be  for  the  advantage  of 
parties  other  than  the  party  making  the 
contract,  who  should  be  operating  cer- 
tain furnaces,  may  be  corrected  so  as  to 
include  this  provision  without  violating 
the  Statute  of  Frauds.** 

The  theory  of  these  courts  is  well 
stated  in  the  dissenting  opinion  in  Os- 
bom  V.  Phelps,**  where,  after  referring 
to  the  power  of  courts  of  equity  to  re- 
form instruments  for  mistake,  the  writer 
continues:  "Now,  the  statute  was  never 
intended  to  wrest  from  courts  of  equity 
this  portion  of  its  jurisdiction.  Such  is 
neither  its  language  nor  purpose.  Its  lan- 
guage is  'that  no  suit  in  law  or  equity 
shall  be  brought,'  etc.;  not  that  equity 
shall  not,  as  before  the  statute,  exercise 
its  beneficent  and  remedial  power  to  re- 
form written  contracts." 

This  same  ai^ument  appears  in  Hun- 


ter V.  Bilyeu,*®  where  the  courts  states 
that  if  the  mistake  be  clearly  proved, 
''who  shall  say  that  a  court  of  equity 
transcends  its  powers  or  violates  the  rule 
of  law  in  declaring  the  contract  to  be  as 
the  parties  have  made  it?  We  cannot 
think  the  Statute  of  Frauds  and  Per- 
juries has  any  application  to  such  cases. 
.  .  .  It  in  fact  makes  a  new  and  dif- 
ferent contract;  yet,  if  the  mistake  is 
clearly  established,  which  should  give 
way,  that  rigid  rule  of  the  common  law, 
or  that  power  residing  in  a  court  of 
equity  to  correct  mistakes  f  It  was 
held,  however,  in  this  case,  that  the  mis- 
take was  not  suflSciently  proven. 

It  is  the  theory  of  some  cases  that 
fraud  takes  a  case  out  of  the  statute. 
One  court  *''  having  to  do  with  a  mar- 
riage contract  states  that  the  Statute  of 
Frauds  does  not  mean  to  say  that  a  writ- 
ten marriage  contract  or  other  of  the 
contracts  within  the  4th  section  of  the 
statute  is  not  to  be  reformed  and  cor- 
rected by  the  verbal  contract  which  pre- 
ceded it  whenever  not  to  allow  the  cor- 
rection would  be  to  permit  one  of  the 
parties  to  perpetuate  a  fraud  on  the 
other.  See  further  discussion  of  the  the- 
ory of  the  cases  in  subd.  III.  b,  supra. 

The  Statute  of  Frauds  has  been  held 
not  to  interfere  with  the  reformation 
of  a  bond  which,  by  mistake,  had  not 
been  executed  in  accordance  with  stat- 
ute.**   The  court  says:    "This  is  a  case 


before  the  writing  was  executed,  without 
enforcing  it  as  modified.  The  court,  how- 
ever, held  that  it  could  be  enforced  as  modi- 
fied. 

MKirtland  v.  Schanck  (1872)  61  Barb. 
(N.  Y.)  348,  after  stating  that  the  Statute 
of  Frauds  is  not  applicable,  the  court  con- 
tinues: "It  would  be  if  the  defendants  had 
refused  to  give  a  lease  to  the  plaintiff,  ac- 
cording to  the  agreement,  but  where  the  al- 
legation is  that  the  lease  was  obtained  by 
fraudulent  representations,  and  was  exe- 
cuted under  misstatements  of  the  defend- 
ants, the  agreement  by  parol  would  be 
sufficient  to  maintain  the  cause  of  action." 

58  In  Thompson  v.  Marshall  (1860)  36 
Ala.  504,  76  Am.  Dec.  328,  the  theory  of  the 
court  is  not  clear.  It  is  stated  with  refer- 
ence to  a  contract  which  was  signed  by  one 
of  the  parties  only  that  "if  the  complain- 
ant's promise  to  discharge  the  duties  im- 
posed upon  him  by  the  contract  specified 
in  the  instrument  to  be  reformed  is  witliin 
the  Statute  of  Frauds,  it  would  not  of  it- 
self be  a  sutlicient  reason  for  refusing  to 
reform  the  instrument.  The  instrument  it- 
self is  in  writing.  If  the  complainant  had 
refused  to  perform  the  contract  on  his  part, 
there  might  be  some  reason  for  withholding 
the  desired  decree  of  reformation.  But  no 
reason  for  refusing  the  decree  exists  when 
the  complainant  does  not  seem  to  have 
L.R.  A.191 7A. 


omitted  the  performance  of  any  duty  im- 
posed upon  him  by  the  contract." 

64Baird  v.  Erie  R.  Ck).  (1911)  148  App. 
Div.  452,  132  N,  Y.  Supp.  971.  It  was  urged 
that  the  contract  under  consideration  being 
in  fact  only  in  parol,  the  Statute  of  Frauds 
was  a  defense  to  the  reformation.  The 
court  states  that  *^he  apparent  answer  to 
this  is  that  the  parties  supposed  the  con- 
tract had  been  expressed  in  the  written  in- 
strument,— in  which  they  were  mistaken, 
and  plaintiff  now  asks  the  court  to  declare 
the  intention  of  the  parties  by  correcting 
the  written  instrument,  thus  making  it 
what  they  supposed  it  was.  When  the  cor- 
rection is  made  the  contract  will  no  longer 
rest  in  parol."  This  case  was  affirmed  in 
(1914)  210  N.  Y.  225,  104  N.  E.  614,  but 
without  referring  to  the  Statute  of  Frauds. 

55  (1848)  19  Conn.  63,  48  Am.  Dec.  133. 
This  case  is  discussed  in  detail  below. 

56  (1863)  30  lU.  228  (complainants  had 
gone  into  possession  of  the  land  and  made 
valuable  improvements). 

57  Durham  v.  Taylor  (1859)  29  6a.  166 
(holding  that  the  statute  did  not  prevent 
the  reformation  of  a  marriage  contract  aft- 
er the  marriage). 

58  Smith  V.  Allen  (1830)  1  N.  J.  Eq.  43, 
21  Am.  Dec.  33.  Upon  the  authority  of 
this  ease  it  was  held  in  Hendrickson  v. 
Ivins   (1832)   1  N.  J.  Eq.  562,  that  a  deed 
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where  the  agreement,  if  entered  into  at 
all,  must  have  been  regulated  by  law; 
it  admitted  of  neither  extension  nor 
abridgment.  .  .  .  it  is  manifejit  tliat 
the  one  party  agreed  to  give  and  the 
other  to  accept  such  a  bond  as  would 
enable  the  sheriff  legally  to  release  the 
defendant  from  arrest  in  that  particular 
case  so  far  as  to  give  him  the  benefit  of 
the  limits."  It  would  seem,  therefore, 
that  this  was  a  reformation  that  was  not 
based  entirely  upon  parol  evidence. 

Likewise  the  Statute  of  Frauds  has 
been  held  not  to  prevent  the  reformation 
of  a  recognizance  in  a  bastardy  proceed- 
ing by  inserting  therein  the  correct  sur- 
name of  the  complainant,  instead  of  the 
surname  of  the  defendant,  which  was  in- 
serted therein  by  mistake.*® 

There  is  a  statutory  enactment  in  some 
states  that  authorizes  the  reformation  of 
a  written  contract  under  certain  condi- 
tions. When  the  required  conditions  are 
presented,  reformation  has  been  granted 
of  a  land  contract  without  reference  to 
the  Statute  of  Frauds.*^ 

F.  Effect  ttpon  tJie  right  to  reform 
contracts  defectively  written, 

A  written  contract  may  be  defective 
by  failure  to  include  in  the  writing 
some  essential  provision  of  the  agree- 


ment, or  by  an  omission  to  reduce  the 
agreement  to  legal  form.  There  is  no 
enforceable  contract  until  it  is  reduced 
to  writing,  as  provided  by  law.  As 
stated  in  Allen  v.  Kitchen,  ante,  563, 
the  complaint  in  such  a  case  is  that  the 
writing  "does  not  speak  the  whole  truth. 
This  is  the  very  thing  the  Statute  of 
Frauds  is  enacted  to  guard  against." 
Consequently  it  is  held  there  can  be  no 
reformation  of  such  a  contract  so  as  to 
make  it  enforceable.*^  This  rule  is  ap- 
plied to  prevent  the  .reformation  of  a 
contract  for  the  sale  of  lands  by  correct- 
ing an  insufficient  description,  and  spe- 
cifically enforcing  the  contract  as  re- 
formed.*^ Likewise  reformation  and 
specific  performance  were  refused  in  a 
case  involving  the  sale  of  land  in  which 
it  was  the  intent  and  design  of  the  par- 
ties that  two  writings  should  be  exe- 
cuted, one  by  the  vendor  and  the  other 
by  the  vendee,  the  writing  executed  by 
each  of  the  said  parties  to  contain  and 
specify  that  part  of  the  contract  which 
was  to  be  by  him  performed,  and,  being 
so  executed,  to  be  delivered  to  the  other 
party,  but  in  which,  by  mistake  and  acci- 
dent, each  party  put  his  signature  to  the 
paper  intended  for  the  signature  of  the 
other.** 

While  the  court  in  Safe  Deposit  &  T. 


might  be  reformed  by  inserting  therein  a 
reservation  of  crops  on  the  land  conveyed. 

These  cases  are  explained  in  Wirtz  v. 
Guthrie,  supra,  note  47,  to  have  been  de- 
cided on  the  theory  that  "where  there  is  a 
mistake  in  a  deed  or  other  written  contract 
delivered  as  the  final  execution  of  the  con- 
tract or  agreement  intended  to  be  made 
between  the  parties,  and  where  the  party 
setting  up  the  deed  or  contract  will  receive 
a  benefit  not  intended  by  either  party,  and 
a  fraud  will  result  if  the  mistake  be  not 
corrected,  then  the  correction  of  the  exe- 
cuted contract  will  be  made  on  the  plain- 
tiff's application." 

69Neininger  v.  State  (1893)  60  Ohio  St. 
304,  40  Am.  St.  Rep.  674,  34  N.  E.  633. 
The  bond  recited  the  condition  that  "the 
said  Ado  Kyne  (the  defendant)  shall  per- 
sonally appear  .  .  .  and  there  answer 
unto  a  complaint  of  bastardy,  made  by 
Margie  Kyne,"  etc.  The  name  "Margie 
Kyne"  was  inserted  by  mistake  instead  of 
"Margie  Coss,"  the  complainant. 

eoHiggins  V.  Parsons  (1884)  65  Cal.  280, 
3  Pac.  881.  The  contract  for  the  convey- 
ance of  real  estate  was  reformed  by  chang- 
ing a  stipulation  that  interest  should  be 
paid  at  the  rate  of  1  per  cent  per  annum 
to  accord  with  the  Agreement  which  was 
that  it  should  be  paid  at  the  rate  of  1 
per  cent  per  month.  The  vendor  believed 
at  the  time  of  signing  the  instrument  that 
it  contained  that  stipulation,  and  the  ven- 
dee that  it  did  not  contain  the  stipulation, 
L.R.A.1917A. 


but  did  contain  the  one  that  interest  should 
be  paid  at  the  rate  of  1  per  cent  per  annum. 

The  Code  provision  in  California  is  to  the 
effect  that  "when,  through  fraud  or  a  mu- 
tual mistake,  or  a  mis&ke  of  one  party 
which  the  other  knew  or  suspected,  a  writ- 
ten contract  does  not  truly  express  the 
intention  of  the  parties,  it  may  be  revised 
on  the  application  of  a  party  aggrieved,  so 
as  to  express  the  intention  so  far  as  it  can 
be  done  without  prejudice  to  rights  ac- 
quired by  third  persons,  in  good  faith  and 
for  value." 

61  See  Davimos  v.  Green  (1914)  83  N.  J. 
Eq.  596,  92  Atl.  96,  infra. 

Contra,  see  cases,  notes  70,  71. 

Allen  v.  Kitchen,  ante,  563;  OsLorn  v. 
Phelps  (1848)  19  Conn.  63,  48  Am.  Dec.  133; 
Mead  v.  White  (Mead  v.  Winslow)  (1909) 
53  Wash.  638,  23  L.R.A.(N.S.)  1197,  132 
Am.  St.  Rep.  1092,  102  Pac.  763;  Rowell  v. 
Smith  (1905)  123  Wis.  510,  102  N.  W.  1, 
3  Ann.  Cas.  773. 

See  Petesch  v.  Hambach,  supra,  note  30. 

A  contract  of  employment  void  because 
never  signed  by  both  parties,  and  also  void 
for  lack  of  consideration,  being  unilateral, 
even  if  it  had  been  signed,  cannot  be  re- 
formed by  adding  thereto  an  oral  agree- 
ment void  under  the  Statute  of  Frauds. 
Rosen  v.  Philipsborn  Co.  (1909)  136  App. 
Div.  499,  120  N.  Y.  Supp.  486. 

«8  Allen  v.  Kitchen,  ante,  563. 

«3  Osborn  v.  Phelps  (1848)  19  Conn.  6S,  48 
Am.  Dec.  133. 
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Co,  ▼.  Diamond  Coke  &  Coal  Co.  post^ . 
596,  seemfi  to  assume  that  the  contract  | 
might  be  refonned^  but  not  specifically 
enforced  as  reformed,  in  the  next  para- 
graph it  is  stated  that,  by  reforming  the 
contract  by  oral  testimony,  the  whole 
agreement  is  reduced  to  a  parol  contract, 
which  by  the  statute  is  declared  to  be 
void.  The  reformation,  therefore,  would 
seem  to  amount  to  nothing  so  far  as  en- 
titling the  party  seeking  it  to  any  relief, 
except,  possibly,  to  be  protected  from 
the  enforcement  of  the  contract  as  writ- 
ten  against  him. 

It  has  been  held  that  a  court  is  with- 
out power  to  reform  a  contract  for  the 
sale  of  land  which,  by  mistake,  omitted 
that  part  of  the  oral  agreement  relating 
to  a  release  of  dower  and  homestead.^^ 

This  rule  prevents  the  reformation  of 
a  building  contract  which  was  signed  by 
the  sureties  under  the  words,  "In  pres- 
ence of  sureties,'' — a  signing  which  was 
held  not  a  sufficient  note  or  memoran- 
dum in  writing  to  satisfy  the  Statute  of 
Frauds,  and  charge  the  signers  as  sure- 
ties on  the  contract.* 

This  rule  was  applied  and  the  Statute 
of  Frauds  held  to  prevent  reformation 
of  a  defectively  written  collateral  prom- 
ise of  guaranty,  although  the  minds  of 
the  parties  met  on  all  the  essentials  of  a 
verbal  promise  to  make  a  valid  guaranty, 
but,  through  mutual  mistake,  without 
any  element  of  fraud,  failed  to  embody 
it  in  the  writing.®*  The  court  states: 
"It  will  not  do  to  hold  that  the  mere 
delivery  of  the  consideration  as  between 
the  original  parties  to  the  contract, 
though  sufficient  to  support  a  guaranty, 
if  one  be  properly  made,  is  a  part  x>er- 
formance  of  a  verbal  contract  to  make 
a  valid  guaranty,  taking  the  latter  out 
of  the  Statute  of  Frauds,  under  the  fa- 
miliar principle  that  where  relations  be- 
tween parties  to  a  verbal  agrement,  re- 
quired to  be  reduced  to  writing  to  satisfy 
the  Statute  of  Frauds  and  so  give  it 
validity,  have  so  far  ceased  to  be  exec- 
utory as  to  one  party  thereto  that  it 
would  operate  as  a  fraud  upon  him  to 
permit  the  other  to  successfully  put  up 


the  Statute  of  Frauds  as  an  excuse  for 
nonperformance,  a  court  of  equity,  while 
respecting  the  statute,  will  lay  its  hands 
upon  that  other  and  enforce  obligations 
deemed  to  have  been  created  by  the  cir- 
cumstances not  within  the  statute,  but 
resting  upon  him  in  good  conscience, 
with  a  corresponding  equitable  remedy  to 
give  them  vitality;  that  equity  thereby 
may  leave  the  Statute  of  Frauds  intact, 
yet  satisfy  the  ends  of  justice  by  avoid- 
ing the  injurious  consequences  that 
would,  or  might,  otherwise  Bow  from  the 
mistake.  It  would  take  much  time  and 
require  a  very  broad  field  to  be  explored 
to  define  the  precise  boundaries  to  which 
such  obligations  are  deemed  to  be  cog- 
nizable by  a  court  of  equity,  so  that, 
while  respecting  the  Statute  of  Frauds, 
it  can  prevent  its  being  used  to  accom- 
plish the  very  purpose  it  was  designed 
to  avoid.  That  it  cannot  be  carried  so 
far  as  to  entirely  nullify  the  statute 
would  seem  not  to  be  open  to  question. 
Courts  of  equity  have  been  accustomed 
to  take  great  liberties,  and  probably 
seldom  too  great,  in  this  matter,  but  they 
have  never  gone  so  far  but  that  in  each 
instance  it  was  at  least  assumed  that 
the  real  policy  of  the  statute  was  left 
intact.  The  growth  of  equity  in  the 
line  under  discussion,  while  very  rapid 
at  first,  has  not  perceptibly  advanced  in 
recent  years.  Many  judicial  warnings 
may  be  found  in  the  books  against  any 
further  development  of  the  idea  that  the 
Statute  of  Frauds  may  be  'uplifted,'  so 
to  speak,  and  the  consequences  of  non- 
compliance with  it  thereby  be  avoided, 
pointing  to  instances  where  it  was 
thought  it  had  already  been  extended  to 
the  danger  line,  if  not  beyond,  and  sug- 
gesting that  to  further  extend  it  would, 
in  effect,  avoid  it  altogether." 

It  has  been  held  that  a  memorandum 
of  the  sale  of  goods  which  is  insuffi.oient 
to  satisfy  the  Statute  of  Frauds  cannot 
be  reformed.®^ 

A  contract  with  a  limited  partnership 
association,  signed  by  one  of  the  mana- 
gers, but  which  is  unenforceable  unless 
signed  by  at  least  two  of  the  managers. 


MStodalka  v.  Novotny  (1893)  144  la 
125,  33  N.  E.  534.  The  court  states  that 
the  written  instrument  was  without  valid- 
ity in  respect  of  the  estate  of  homestead  of 
the  vendors  in  the  property,  and  the  court 
was  without  power  to  vitalize  it.  The 
plaintiff  asked  that  defendant  be  com- 
pelled to  convey,  but  no  point  is  made  of 
this  fact.  A  small  cash  payment  was  made 
at  the  execution  of  the  contract. 

WMead  v.  White  (Mead  v.  Winslow) 
(1909)  53  Wash.  638,  23  L.R.A.(N5.)  1197, 
132  Am.  St.  Rep.  1092,  102  Pac.  753.  The 
L.R.A.1917A. 


action  was  to  reform  the  contract  and  re- 
cover damages  of  the  sureties  for  a  breach 
thereof, — ^relief  which  was  denied. 

eeRowell  v.  Smith  (1906)  123  Wis.  510, 
102  N.  W.  1,  3  Ann.  Cas.  773. 

67  Lee  V.  Hills  (1879)  66  Ind.  474.  It  was 
claimed  in  this  case  that  the  omission  from 
the  memorandum  of  the  fact  which  made  it 
insufficient  was  the  result  of  the  mistake. 
The  court  states  that  it  is  immaterial  how 
the  omission  occurred,  as  it  is  very  clear 
that,  under  the  law,  parol  evidence  cannot 
be  received  to  supply  the  omitted  fact  in 
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cannot  be  reformed  so  that  it  shall  be 
and  appear  to  be  executed  by  at  least 
two  of  the  managers  and  specifically 
enforced  as  reformed.^*  In  the  course 
of  the  opinion  it  is  stated  that  to  a  bill 
in  equity  "to  reform  an  instrument  in 
writing,  if  the  proposed  reformation  in- 
volves the  specific  enforcement  of  an  oral 
agreement  within  the  Statute  of  Frauds, 
or  the  term  sought  to  be  added  will  so 
modify  the  instrument  as  to  make  it 
operate  to  convey  an  interest  or  secure 
a  right  which  can  only  be  conveyed  or 
secured  through  an  instrument  in  writ- 
ing, and  for  which  no  writing  has  ever 
existed,  the  statute  is  a  sufficient  answer 
unless  the  defendant  is  estopped  to  plead 
it." 

And  it  has  been  held  that  a  resolution 
of  a  city  council  instructing  the  mayor 
to  purchase  property,  which  does  not 
amount  to  a  contract,  cannot  be  re- 
formed so  as  to  give  it  the  force  and 
effect  of  a  contract,  as  that  would  be 
creating  by  parol  a  contract  which  the 
law  requires  to  be  in  writing.^  Upon 
petition  for  rehearing,  the  decision  re- 
fusing to  reform  the  contract  is  ap- 
proved, but  upon  the  theory  that  refor- 
mation as  requested  would  result  in  a 
contradiction  of  the  memorandum  and 
would  introduce  an  element  not  agreed 
upon  by  the  parties,  and  not  omitted  by 
the  mistake  of  the  party  sought  to  be 
charged,  or  by  mutual  mistake  of  such 
party  and  the  party  who  would  enforce 
the  memorandum  if  reformed. 


On  the  contrary,  it  has  been  held  that 
an  executory  contract  for  the  sale  of  real 
estate  in  the  form  of  a  receipt  for  a 
cash  payment,  which  is  an  insufficient 
memorandum  to  satisfy  the  Statute  of 
Frauds  because  not  stating  the  purchase 
price  of  the  real  estate  nor  when  the 
deed  was  to  be  delivered  and  the  bal- 
ance of  the  purchase  price  paid,  may 
be  reformed,  and  specifically  enforced 
as  reformed.''®  And  it  has  been  held 
that  a  contract  which  omitted  the  de- 
scription of  the  land  intended  to  be  con- 
veyed may  be  reformed  without  violating 
the  Statute  of  Frauds,  and  specifically 
enforced  as  reformed^i 

VI>  Effect  upon  the  right  to  reform 
contracts  wh^n  it  is  sot^jfht  to  sped- 
flcallff  enforce  the  contract  as  re- 
formed., 

a.  In  general* 

In  the  case  of  an  executory  contract, 
relief  is  frequently  sought  by  way  of 
reformation  and  specific  performance.''* 
The  introduction  of  specific  performance 
raises  additional  questions.  There  are 
two  theories  on  the  right  to  relief  in  such 
a  case.  According  to  the  one,  the  Stat- 
ute of  Frauds  prevents  the  relief  sought, 
especially  where  it  is  sought  to  broaden 
the  scope  of  the  contract  and  make  it 
more  burdensome  upon  the  defendant. 
According  to  the  other,  the  statute  does 
not  prevent  such  relief,  whether  the  re- 
lief sought  consists  in  broadening  the 


the  memorandum.  The  omission  was  of  the 
word  **8old"  before  the  name  of  the  pur- 
chaser in  the  memorandum. 

W  Andrews  Bros.  Co.  v.  Youngstown  Coke 
Co.  (1889)  39  Fed.  353.  It  is  stated,  how- 
ever, in  the  opinion,  that  there  was  no  such 
mistake  as  authorized  the  reformation  in- 
dependent of  the  Statute  of  Frauds. 

••Carskaddon  v.  South  Bend  (1896)  141 
lad.  596,  39  N.  E.  667,  the  resolution  of  the 
city  council  instructing  the  mayor  to  pur- 
chase the  property  had  been  accepted  by 
the  owner  of  the  property,  who,  in  bis  peti- 
tion for  reformation,  states  that  it  was  the 
intention  of  the  mover  of  the  resolution  and 
of  the  council  in  adopting  it  that  such  ac- 
tion should  complete  the  purchase  of  the 
property.  The  court  states  that  it  is  not 
necessary  to  determine  the  effect  of  the 
resolution  if  it  fully  expressed  the  alleged 
intention  of  the  council,  but  it  may  well  be 
suggested  as  doubtful  if  a  complete  pur- 
chase by  ex  parte  resolution  is  possible; 
"but  that  reformation  of  the  resolution  is 
not  possible  we  have  no  doubt;  as  written 
it  was  not  a  contract,  and  it  was  desired 
by  the  reformation  to  give  it  the  quality 
and  force  of  a  contract." 

w  Hughes  V.  Payne  (1908)  22  S.  D,  293, 
L.R.A.1917A. 


117  N.  W.  363.  The  receipt  in  this  case  was 
dated,  and  read,  "Received  of  £.  C.  Hughes 
Three  hundred  dollars  ($300)  in  part  pay- 
ment on  south  east  quarter  section  30.  R. 
124-70,  in  Walworth  County,  S.  D.,  W.  H. 
Payne,"  and  it  was  alleged  that  through 
mistake,  oversight,  and  inadvertence  the 
matters  enumerated  in  the  text  above  were 
omitted.  After  stating  that  the  memoran- 
dum was  insufficient  under  the  Statute  of 
Frauds,  the  court  does  not  further  consider 
the  Statute  of  Frauds,  but  treats  it  as  a 
question  of  the  right  to  reformation  of  a 
contract  merely. 

TlMcMee  v.  Henry  (1916)  163  Ky.  729, 
174  S.  W.  746.  It  was  accordingly  held  in 
this  case  that  a  contract  which  merely 
stated  the  sum  to  be  paid  by  the  purchaser 
and  the  time  of  payment  could  be  reformed 
by  inserting  therein  the  description  of  the 
property  intended  to  be  conveyed.  The  ac- 
tion in  the  case  was  one  by  the  purchaser 
to  recover  the  cash  payment  made  by  him, 
in  which  action  the  vendor  set  up  the  con- 
tract and  asked  for  its  reformation  and 
specific  performance. 

WMcCurdy  v.  Breathitt  (1827)  6  T.  B. 
Mon.  (Ky.)  232,  17  Am.  Dec.  66,  supra,  note 
61. 
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scope  of  the  writing  or  restricting  it. 
These  theories  will  be  discussed  in  de- 
tail. 

h.  View  tjiat  relief  cannot  he  granted. 

It  is  the  doctrine  of  the  English  courts 
that  specific  performance  of  an  execu- 
tory contract  will  not  be  decreed  with 
parol  variations  or  additions.""  This  has 
been  treated  as  the  same  as  an  attempt 
to  reform  the  contract  and  specifically 
enforce  it  as  reformed.''*  The  rule  deny- 
ing relief  in  such  eases  is  held  to  apply 
irrespective  of  the  Statute  of  Frauds.'* 
It  appeal's,  therefore,  to  be  much  broad- 
er than  the  subject  of  investigation  in 
this  note.  Accordingly,  the  statement  of 
the  rule  as  found  in  the  books  and  few 
cases  examined  has  been  accepted  with- 
out an  exhaustive  investigation  of  all 
the  cases  applying  it. 

Notwithstanding  parol  evidence  is  in- 
admissible under  this  rule,  irrespective 
of  the  Statute  of  Frauds,  in  some  of  the 
English  cases,  the  Statute  of  Frauds  is 
considered.  It  is  treated,  however,  mere- 
ly as  strengthening  the  position  of  the 
courts  in  a  conclusion  arrived  at  inde- 
pendently thereof.''*  Sir  Wm.  Grant, 
M.  R.,  in  Woollam  v.  Heam,'''  after 
pointing  out  that  in  a  bill  to  compel  the 
specific  performance  of  an  agreement  to 
execute  a  lease  with  parol  variations,  the 
parol  evidence  is  offered,  not  for  the 
purpose  of  resisting,  but  of  obtaining,  a 
decree,  first  to  falsify  the  written  agree- 
ment and  then  to  substitute  in  its  place 
a  parol  agreement  to  be  executed  by  the 
court,  concludes  thus:  "Thinking  as  I 
do  that  the  Statute  (of  Frauds)  has  been 
already  too  much  broken  in  upon  by 
supposed  equitable  exceptions,  I  shall 
not  go  farther  in  receiving  and  giving 
efi^ect  to  parol  evidence  than  I  am  forced 
by  precedent."  The  evidence  was  ac- 
cordingly refused  and  the  bill  dismissed. 

In  Atty.  Gen.  v.  Sitwell,'''  a  contract 
for  the  sale  of  a  manor,  with  its  appur- 
tenances, was  made  in  ignorance  of  the 


fact  that  an  advowson  was  appendant  or 
appurtenant  thereto.  After  the  contract 
had  been  signed  and  the  purchaser  let 
into  possession,  this  fact  was  discovered, 
and  the  purchaser  refused  to  complete 
his  purchase  unless  the  advowson  was 
conveyed  to  him  with  the  rest  of  the 
property.  Upon  a  bill  by  the  vendor  for 
specific  performance  of  the  contract 
without  the  advowson,  or  with  an  excep- 
tion of  the  advowson,  Alderson,  B.,  says : 
"The  next  question  which  would  have 
arisen  would  have  been  whether  or  not, 
on  the  ground  of  mistake,  one  party  not 
intending  to  sell,  and  the  other  not  in- 
tending to  purchase,  the  advowson,  I 
could  have  reformed  the  agreement,  and 
have  directed  the  specific  performance 
of  it  when  so  reformed.  I  confess  I 
should  have  had  great  difficulty  in  hold- 
ing that  this  could  be  done;  because  I 
cannot  help  feeling  that,  in  the  case  of 
an  executory  agreement,  first,  to  reform 
[it  on  the  ground  of  mistake]  and  then 
to  decree  an  execution  of  it  would  be  vir- 
tually to  repeal  the  Statute  of  Frauds. 
The  only  ground  on  which,  I  think,  the 
case  could  have  been  put,  would  have 
been,  that  the  answer  contained  an  ad- 
mission of  the  agreement  as  stated  in  the 
bill.  •  .  .  But,  in  my  present  view 
of  the  question,  it  seems  to  me  that  the 
court  ought  not,  in  any  case  where  the 
mistake  is  denied  or  not  admitted  by 
the  answer,  to  admit  parol  evidence,  and 
upon  that  evidence  to  reform  an  execu- 
tory agreement.'' 

The  question  has  usually  arisen  in  such 
cases  over  the  introduction  of  parol  evi- 
dence to  show  the  mistake;  and,  in  ac- 
cord with  the  rule  above  stated,  the 
parol  evidence  has  been  held  inadmis- 
sible. When  a  party  is  seeking  to  spe- 
cifically enforce  a  contract  as  written, 
the  courts  of  equity  admit  parol  evidence 
of  a  mistake  or  fraud,  and,  when  the 
mistake  or  fraud  is  sufficiently  made  out, 
refuse  specific  performance  of  the  con- 
tract as  written.''^   Referring  to  the  fore- 


TO  2  Story,  Eq.  Jur.  13th  ed.  §  770a;  Wool- 
lam'v.  Hearn,  7  Ves.  Jr.  211,  32  Eng.  Re- 
print, 86,  6  Revised  Rep.  113,  and  note 
thereto  in  2  White  &  T.  Lead.  Cas.  in  Eq. 
pt.  1,  *618. 

74Macomber  v.  Peckham  (1889)  16  R.  I. 
485,  17  AtL  910. 

76  2  Story,  Eq.  Jur.  13th  ed.  §  770a;  Wool- 
lam V.  Hearn  (Eng.)  and  Macomber  v.  Peck- 
bam  (R.  I.)  supra. 

win  Clowes  v.  Higginson  (1813)  1  Vea. 
^  B.  524,  35  Eng.  Reprint,  204,  it  is  stated 
that  ''the  exclusion  of  parol  evidence  offered 
to  explain,  add  to,  or  in  some  way  to  vary, 
a  written  contract  relative  to  land,  stands 
upon  two  distinct  grounds;  not  simply  as 
L.R.A.1917A. 


being  in  direct  opposition  to  the  Statute  of 
Frauds,  .  .  .  but  also  upon  the  general 
rule  of  evidence  independent  of  that  stat- 
ute." 

T7(1802)  7  Ves.  Jr.  211,  32  Eng.  Re- 
print, 86.  The  English  court  applied  this 
theory  to  prevent  the  reformation  of  a 
lease,  at  the  suit  of  the  lessee,  by  reducing 
the  rent  provided  in  the  writing. 

78 1  Younge  &  C.  Exch.  659. 

7S  After  referring  to  this  rule,  the  court 
in  Clowes  v.  Higginson  (1813)  1  Ves.  &  B. 
524,  35  Eng.  Reprint,  204,  states  that  the 
"rule  admitting  evidence  in  those  cases  is 
intelligible  and  clear.  It  is  admitted  not 
to  vary  an  agreement  as   it  is   expressed 
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going  rule  it  has  been  stated  in  some 
cases  that  parol  evidence  of  mistake  or 
fraud  is  admissible  in  defense,  but  not 
admissible  in  obtaining  affirmative  relief. 
While  in  a  sense  this  statement  of  the 
rule  may  be  true,  it  must  be  understood 
to  rest  upon  the  fact  that  it  is  not  ad- 
missible on  behalf  of  one  seeking  the 
specific  performance  of  a  written  con- 
tract with  parol  variations,  but  is  ad- 
missible to  defeat  the  specific  perform- 
ance of  a  contract  as  written.  In  other 
words,  the  inadmissibility  in  the  one  case 
and  admissibility  in  the  other  is  deter- 
mined by  the  fact  that  specific  perform- 
ance of  a  different  agreement  is  sought 
in  the  one  case  than  in  the  other. 

It  has  been  stated  that  relief  by  way 
of  declaring  the  writing  not  the  true 
agreement  may  be  given  in  a  suit  to  have 
the  written  contract,  or  some  of  its  terms, 
set  aside,  annulled,  or  restricted,  as  well 
as  to  a  defendant  resisting  its  specific 
enforcement.'® 

Where  a  party  seeking  specific  per- 
formance offers  to  perform  the  omitted 


part  of  the  oral  agreement,  he  has  been 
held  entitled  to  relief.** 

This  is  held  irrespective  of  the  Stat- 
ute of  Frauds,  and  is  not  changed  by  it; 
for,  as  said  in  an  early  case,'^  the  stat- 
ute does  not  say  that  the  same  exceptions 
shall  not  hold  to  a  written  agreement  as 
held  before  the  statute;  the  statute  does 
not  say  that  a  written  agreement  shall 
bind,  but  that  an  unwritten  agreement 
shall  not  bind. 

The  admissibility  of  parol  evidence  in 
defense  of  an  action  in  specific  perform- 
ance of  the  contract  as  written,  to  show 
that  the  writing  does  not  represent  the 
true  agreement  of  the  parties,  is  not 
within  the  scope  of  the  present  note,  as 
it  has  to  do  with  specific  performance, 
and  not  with  reformation.  The  rule  is 
stated  here  generally  to  show  its  relation 
to  the  rule  with  which  it  has  often  been 
confused.  Furthermore,  in  some  such 
cases,  the  plaintiff  has  been  given  an  op- 
tion of  accepting  the  contract  as  modified 
by  the  parol  evidence,  or  having  his  bill 
dismissed.*'     But   where   the   plaintiff, 


open  to  110  objection,  and  therefore  upon 
the  letter  binding,  but  to  show  circum- 
Btances  of  fraud,  making  it  unconscientious 
in  the  party  who  so  obtained  it  to  insist 
upon,  and  unjust  in  the  court  to  decree,  the 
performance," 

2  Story,  Eq.  Jur.  13th  ed.  §  770. 

This  rule  of  the  English  court  is  referred 
to  in  Westbrook  v.  Harbeson  (1827)  2 
JVrCord,  Eq.  (S.  C.)  112,  where  the  court 
states  that  "there  are  many  cases  where 
parol  evidence  has  been  admitted  on  the 
part  of  a  defendant  to  shew  a  mistake  in 
a  deed  in  order  to  prevent  the  specific  execu- 
tion of  it;  but  I  am  not  aware  of  any 
where  it  has  been  admitted  on  the  part 
of  the  complainant  to  set  up  a  different  deed 
from  the  one  which  has  been  executed."  It 
was  accordingly  held  in  this  case  that  parol 
evidence  was  incompetent  to  show  that  a 
wife  who  joined  her  husband  in  a  deed  of 
land  intended  to  relinquish  her  inheritance, 
and  not  merely  her  dower,  as  stated  in  the 
deed.  The  action  was  one  brought  by  a 
subsequent  purchaser  of  the  land  against 
the  heirs  of  the  wife,  and  prayed  that  they 
might  be  compelled  to  release  their  right  to 
the  land. 

This  rule  is  approved  by  other  American 
courts.  Osborn  v.  Phelps  (1848)  19  Conn. 
63,  48  Am.  Dec.  133;  Glass  v.  Hulbert  (1869) 
102  Mass.  24,  3  Am.  Rep.  418. 

In  Best  v.  Stow  (1846)  2  Sandf.  Ch.  (N. 
Y.)  298,  specific  performance  of  an  agree- 
ment for  the  exchange  of  lands  was  refused 
on  the  ground  that  the  written  instninxent 
did  not  contain  the  agreement  which  the 
defendant  entered  into,  and  therefore  he  was 
not  bound  to  perform  it. 

The  court  in  Leas  v.  Eidson  (1852)  9 
Gratt.  (Va.)  277,  an  action  for  specific  per- 
L.R.A.1917A. 


formance,  in  which  performance  was  re- 
sisted on  the  ground  of  mistake  as  to  a 
parcel  of  land  containing  14  acres,  which 
it  was  alleged  was  embraced  in  the  lands 
which  the  plaintiff  sold  and  the  defendant 
purchased,  and  was  of  such  value  relative- 
ly to  the  balance  of  the  tract  as  to  entitle 
the  defendant,  if  he  oould  not  get  the  said 
parcel  of  land,  to  have  a  rescission  of  the 
contract,  or  at  least  such  an  abatement  of 
the  purchase  money  as  would  compensate 
him  for  the  injury,  it  is  stated  that  a 
mutual  mistake  of  the  pmrties  in  a  matter 
which  is  part  of  the  essence  of  the  con- 
tract, and  substance  of  the  thing  contracted 
for,  will  be  corrected  by  a  court  of  equity, 
and  may  be  good  ground  for  rescinding  the 
contract  or  executmg  it  on  equitable  terms 
of  compensation,  according  to  circumstances, 
even  though  the  contract  be  in  writing  and 
required  to  be  so  by  the  Statute  of  Frauds. 
This  is  merely  obiter  in  this  case,  however. 

80  Glass  v.  Hulbert  (1869)  102  Mass.  24, 
3  Am.  Rep.  418. 

81  In  Martin  v.  Pycroft  (18&2)  2  De  G. 
M.  A  G.  785,  21  L.  J.  Ch.  N.  S.  448,  16 
Jur.  1126,  42  Kng.  Reprint,  1079,  22.Eng. 
Rul.  Gas.  852,  the  Statute  of  Frauds'  was 
held  not  to  prevent  relief  to  a  lessee  who 
sought  specific  performance  of  an  agree- 
ment to  make  a  lease  which  had  omitted 
an  agreement  on  his  part  to  pay  a  premium, 
where  the  lessee  offered  to  pay  the  pre- 
mium. 

saciinan  v.  Cooke  (1802)  1  Sch.  A  Lef. 
22,  6  £ng.  RuL  Gas.  721,  16  Eng.  Rul.  Gas. 
344. 

M  Campbell,  J.,  in  Climber  t.  Hovey 
(1866)  15  Mich.  18;  Macomber  v.  Peckham 
(1889)  16  R.  I.  485,  17  Atl.  910. 
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who  has  sought  specific  performance  of 
a  contract  as  written,  chooses  to  have 
specific  performance  of  the  agreement  as 
modified  by  answer,  rather  than  have 
his  bill  dismissed,  it  has  been  stated  •* 
that  it  is  not  "making  a  decree  upon  the 
evidence,  but  upon  the  submission  of  the 
plaintilf  and  of  the  defendant  in  his  an- 
swer;'* to  execute  the  agreement  upon 
fair  terms. 

The  expressions  of  opinion  contained 
in  the  English  cases  discussed  above  are 
directly  in  accord  with  the  adjudications 
in  one  line  of  American  authorities,  to 
the  effect  that  the  Statute  of  Frauds 
prevents  the  reformation  of  an  executory 
contract  and  the  specific  performance  of 
the  contract  as  reformed.  One  court,'* 
after  reviewing  the  cases  of  executed 
contracts  in  which  relief  was  granted 
notwithstanding  the  Statute  of  Frauds, 
concludes  that  the  reasons  for  these  deci- 
sions do  not  reach  "to  executory  con- 
tracts within  the  terms  of  the  statute 
where  there  has  been  no  part  perform- 
ance, and  the  party  who  sets  up  the  stat- 
ute has  not  received  and  does  not  retain 
any  benefit  derived  by  him  from  the  mis- 
take, but  merely  denies  the  right  to  bring 
an  action  on  the  parol  contract  because 
of  the  statute.''  Accordingly  the  Stat- 
ute of  Frauds  was  held  a  defense  to  a 
bill  by  the  vendor  for  the  reformation 
of  a  contract  by  including  therein  a  tract 
omitted  by  mistake,  and  the  specific  en- 
forcement of  the  contract  as  reformed, 
where  the  purchasers  had  not  received 
and  did  not  retain  any  benefits  derived 
from  the  mistake.  Much  of  the  reason- 
ing in  this  case  is  applicable  whether  the 
parol  variation  consists  in  striking  out  or 
adding  land;  but,  in  distinguishing  this 
case  from  a  remark  of  Vice  Chancellor 


Pitney,**  in  a  case  involving  the  striking 
out  of  a  lot  from  an  executory  contract, 
the  court  seems  to  make  a  distinction  on 
this  theory.  But  in  a  subsequent  case,*'' 
any  distinction  between  adding  to  and 
restricting  seems  to  be  eliminated,  as  in 
that  case  reformation  of  a  deed  and  the 
specific  performance  of  the  agreement  as 
reformed  were  denied  at  the  suit  of  the 
vendor,  where  the  reformation  consisted 
in  making  the  sale  subject  to  a  right  of 
way  over  the  land,  the  court  stating  that 
the  vendor  is  "asking  defendant  to  take 
less  than  he  bargained  for  at  the  same 
price.  He  can  only  compel  him  to  take 
less  by  obtaining  an  alteration  of  the 
agreement  as  written.  The  agreement 
that  he  would  enforce  must  be  made  out 
in  part  of  parol,  and  this  the  statute  for- 
bids." 

The  theory  that  the  Statute  of  Frauds 
prevents  the  reformation  of  a  contract 
and  specific  performance  as  reformed  is 
well  stated  in  the  language  of  a  court** 
adhering  thereto,  "that  if  two  parties  en- 
ter into  an  agreement  respecting  the  sale 
of  real  estate,  and  fail  to  reduce  that 
agreement  to  writing,  according  to  their 
intention,  it  is  not  competent  for  the 
purchaser  to  come  into  a  court  of  chan- 
cery for  the  purpose  of  having  the  writ- 
ten  agreement  rectified  by  the  aid  of  par- 
ol  evidence,  and  then  the  execution  en- 
forced." To  do  this  would  be  in  effect 
to  charge  a  party  upon  a  contract  not 
made  in  writing  and  signed  by  him.  The 
court,  while  stating  the  rule  broadly 
enough  to  include  a  restriction  of  the 
operation  of  the  writing,  was  actually 
dealing  with  a  case  in  which  an  enlarge- 
ment of  the  writing  was  sought;  and  it 
is  impossible  to  determine  whether  the 
parol  evidence  was  held  inadmissible  on 


MRich  ▼.  Jackson  (1794)  6  Ves.  Jr.  341, 
note,  31  Eng.  Reprint,  1081,  4  Bro.  Ch.  614, 
29  Enff.  Reprint,  1017. 

WWirtz  V.  Guthrie  (1913)  81  N.  J.  Bq. 
271,  87  AtJ.  134.  The  vendor  sought  to 
insert  the  omitted  parcel,  apparently  to 
meet  the  objection  of  the  purchaser  that  the 
rental  value  of  the  premises  mentioned  in 
the  agreement  was  less  than  stated  by  the 
vendor,  and  the  attempt  by  the  purchsiser 
to  set  aside  the  sale. 

M  Vice  Chancellor  Pitney  held  in  Keim  v. 
lilndley  (1896)  —  N.  J.  Eq.  ~,  30  Atl.  1063, 
tkat  the  Statute  of  Frauds  was  not  in- 
fringed by  striking  out  a  lot  from  a  con- 
tract and  enforcing  it  a^  thus  reformed,  on 
the  theorv  tliat  the  lots  intended  to  be 
conveyed  were  actually  described.  The  de- 
cree of  the  chancery  court  was  reversed  in 
(1806)  64  N.  J.  £q.  418,  34  Atl.  1073,  upon 
the  ground  that  the  contract  in  question 
was  made  by  an  agent  without  autliority, 
and  the  construction  of  the  Statute  of 
L.R.A.1917A. 


Frauds  on  the  point  involved  was  not 
reached.  The  court  in  Wirtz  v.  Guthrie,  in 
commenting  upon  this  case,  makes  a  dis- 
tinction between  adding  lands  not  described 
and  striking  out  lands  described. 

«7Voght  V.  Mullin  (1914)  82  N.  J.  Eq. 
462,  89  Atl.  633. 

In  Davimos  v.  Green  (1914)  83  N.  J.  Eq. 
696,  92  Atl.  96,  the  rule  of  Wirtz  v.  Guthrie 
and  Voght  v.  Mullin  was  applied  to  prevent 
the  reformation  of  a  contract  by  supplying 
the  name  of  the  vendor  by  parol  and  spe- 
cifically enforcing  it  as  reformed  at  the 
suit  of  the  vendee. 

W  Osborne  v.  Phelps  (Conn.)  supra,  hold- 
ing that  there  could  be  no  reformation  and 
specific  performance,  at  tlie  instance  of  the 
purchaser,  of  a  contract  for  the  sale  of  land 
in  which  two  writings,  each  containing  the 
part  to  be  performed  by  the  party  signing 
it,  were  by  mistake  signed  by  the  wrong 
party. 
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the  theory  that  equity  will  not  reform  a 
writing  within  the  Statute  of  Frauds 
and  then  specifically  enforce  it  as  re- 
formed, or  on  the  theory  that  equity  will 
not  do  this  when  it  is  sought  to  enlarge 
the  operation  of  the  writing.  The  latter 
is  the  view  that  has  ordinarily  been  tak- 
en of  this  case. 

As  indicated  in  the  preceding  para- 
graph, a  distinction  is  made  between  re- 
forming a  contract  where  the  reforma- 
tion consists  in  enlarging  the  terms 
thereof,  or  merely  restricting  the  con- 
tract. The  majority  of  American  courts 
which  hold  that  the  Statute  of  Frauds 
prevents  the  reformation  of  an  execu- 
tory contract  for  the  sale  of  real  estate 
and  its  specific  enforcement  as  reformed 
do  so  only  where  the  relief  sought  con- 
sists in  adding  to  the  terms  of  the  con- 
tract or  enlarging  its  scope.  The  su- 
preme court  of  Rhode  Island^®  in  such 
an  action,  in  which  the  relief  sought 
consisted  in  including  omitted  land, 
says:  "We  do  not  wish  to  express  any 
opinion  .  .  .  beyond  what  is  required 
by  the  case  at  bar,"  and  that,  as  refor- 
mation consisted  in  enlarging  the  scope 
or  operation  of  the  contract,  it  must  be 


denied.  A  number  of  other  jurisdictions 
are  in  accord  with  this  decision .•^  And 
this  is  the  theory  of  the  supreme  court  of 
Massachusetts  in  the  leading  ease  of 
Glass  V.  Hulbert,®^  in  which  the  court 
states:  ''When  the  proposed  reforma- 
tion of  an  instrument  involves  the  speci- 
fic enforcement  of  an  oral  agreement 
within  the  Statute  of  Frauds,  or  when 
the  terms  sought  to  be  added  would  so 
modify  the  instrument  as  to  make  it  op- 
erate to  convey  an  interest  or  secure  a 
right  which  can  only  be  conveyed  or  se- 
cured through  an  instrument  in  writing, 
and  for  which  no  right  has  ever  existed, 
the  Statute  of  Frauds  is  a  sufficient  an- 
swer to  such  a  proceeding,  unless  the  plea 
of  the  statute  can  be  met  by  some  ground 
of  estoppel  to  deprive  the  party  of  the 
right  to  set  up  that  defense.  .  .  .  The 
fact  that  the  omission  or  defect  in  the 
writing  by  reason  of  which  it  failed  to 
convey  the  land  or  express  the  obligation 
which  it  is  sought  to  make  it  convey  or 
express  was  occasioned  by  mistake  or  by 
deceit  and  fraud  will  not  alone  consti- 
tute such  an  estoppel." 

In   discussing  the  power  of  a  court 
of  equity  to  reform  an  instrument  so  as 


WMacomber  v.  Peckham  (1889)  16  R.  I. 
485, 17  Atl.  910.  It  was  urged  that  the  oral 
testimony  should  be  received  because  it  was 
shown  that  the  contract  could  be  reformed 
as  desired  by  striking  certain  words  in  it, 
as  well  as  by  adding  others  to  it.  In  an- 
swer to  this  argument  the  court  states: 
"We  think,  however,  that  if  the  effect  of 
the  change  is  to  enlarge  the  scope  or  opera- 
tion of  the  contract,  it  does  not  matter 
whether  the  change  is  made  by  striking  out 
words  or  adding  them,  for  in  either  case 
the  contract  will  not  be  the  contract  which 
the  defendant  signed,  and  will  be  more  bur- 
densome to  him.'' 

w  Elder  v.  Elder  (1833)  10  Me.  80,  25 
Am.  Dec.  205,  holding  that  a  contract  for 
the  sale  of  a  parcel  of  real  estate  situated 
in  two  towns  could  not  be  reformed  and 
specific  performance  thereof  granted  where 
one  of  the  towns  was  omitted  by  mistake  in 
the  description.  The  vendee  in  this  case 
had  paid  the  first  instalment  upon  the 
purchase  price. 

Climer  v.  Hovey  (1866)  15  Mich.  18.  It 
has  been  stated  that  where  there  are  no 
circumstances  creating  an  equitable  estoppel 
"it  is  difficult  to  perceive  wherein  the  cor- 
rection of  a  contract  by  parol  evidence  dif- 
fers from  the  enforcement  of  an  agreement 
resting  entirely  in  parol.  .  .  .  But  every 
parcel  of  land  or  interest  imported  into  a 
contract  which  does  not  refer  in  any  way 
thereto  must  be  thus  affected  by  unwritten 
stipulations,  and  the  attempt  to  do  this  is 
nothing  else  than  an  attempt  to  put  parol 
agreements  on  the  same  footing  with  writ- 
ings." 
L.R.A.1917A. 


The  written  opinion  contained  in  this 
case,  however,  does  not  express  the  holding 
of  the  entire  court.  There  were  four  jus- 
tices upon  the  supreme  court  at  this  time 
Martin,  Oh.  J.,  concurred  in  the  result; 
Cooley,  J.,  concurred  on  the  theory  that  a 
case  sufficiently  clear  to  warrant  a  specific 
performance  was  not  made  out,  and  he 
states  that  he  expresses  no  opinion  as  to 
the  power  of  the  court  to  correct  a  mistake 
in  a  contract.  It  is  stated  simply  that 
Christiancy,  J.,  concurred;  and  this  is  in- 
terpreted in  Metropolitan  Lumber  Co.  v. 
Lake  Superior  Ship  Canal,  R.  &  Iron  Co. 
(1894)  101  Mich.  577,  60  N.  W.  278,  to 
mean  that  Christiancy  concurred  with 
Cooley. 

Davis  V.  Ely  (1889)  104  N.  C.  16,  5  L.ILA. 
810,  17  Am.  St.  Rep.  607,  10  S.  E.  138,  hold- 
ing that  an  executory  contract  will  not  be 
reformed  so  as  to  include  an  omitted  tract 
where  the  only  purpose  is  to  specifiodly 
enforce  it  as  reformed.  The  court  states 
that  "to  admit  the  testimony  in  such  cases 
would  be,  as  has  been  said,  virtually  repeal- 
ing the  Statute  of  Frauds  and  opening  the 
door  to  a  flood  of  evils  the  extent  of  which 
it  would  be  impossible  to  estimate." 

McCann  v.  Pickup  (1885)  17  Phila.  (Pa.) 
56  (contract  described  wrong  tract) ;  Al.- 
LBN  V.  KitcAeft,  ante,  563  (where  descrip- 
tion was  insufficient). 

And  see  Safe  Deposit  A,  T.  Co.  v.  Dia- 
mond Coke  &  Coal  Co.  post,  596. 

n  (1869)  102  Mass.  24,  3  Am.  Rep.  418 
(this  case  involved  a  deed,  and  is  discussed 
more  fully  in  that  connection). 


ANNOTATION— REFORMATION— STATUTE  OF  FRAUDS. 


591 


to  enlaig^e  its  operation,  the  court  in 
Glass  V.  Hulbert^  states  that  this  is 
done  on  the  theory  '^that  in  equity  the 
previous  oral  agreement  is  held  to  sub- 
sist as  a  binding  contract  notwithstand- 
ing the  attempt  to  put  it  in  writing. 
.  .  .  But  when  the  omitted  term  or 
obligation  is  within  the  Statute  of 
Frauds,  there  is  no  valid  agreement 
which  the  court  is  authorized  to  enforce 
outside  of  the  writing^  in  such  case  re- 
lief may  be  had  against  the  enforcement 
of  the  contract  as  written  or  the  asser- 
tion of  rights  acquired  under  it  con- 
trary to  the  terms  and  intent  of  the  real 
agreement  of  the  party,  and  such  relief 
may  be  given  as  well  upon  the  suit  of  a 
plaintiff  seeking  to  have  a  written  eon- 
tract  or  some  of  its  terms  set  aside,  an- 
nulled, or  restricted  as  to  a  defendant  re- 
sisting its  specific  performance.  .  .  . 
Relief  in  this  form,  although  procured 
by  parol  evidence  of  an  agreement  differ- 
ing from  the  written  contract,  with  proof 
that  the  difference  was  the  result  of  ac- 
cident or  mistake,  does  not  conflict  with 
the  provisions  of  the  Statute  of  Frauds. 
That  statute  forbids  the  enforcement  of 
certain  kinds  of  agreement  without  writ- 
ing, but  it  does  not  forbid  the  defeat  or 
restriction  of  written  contracts,  nor  the 
use  of  parol  evidence  for  the  purpose  of 
establishing  the  equitable  grounds  there- 
for. The  parol  evidence  is  introduced 
not  to  establish  a  normal  agreement  inde- 
pendently  of  the  writing,  but  to  show 
that  the  written  instrument  contains 
something  contrary  to  or  in  excess  of 
the  real  agreement  of  the  parties,  or 
does  not  properly  express  that  agree- 
ment. .  .  .  But  rectification  by  mak- 
ing the  contract  include  obligations  or 
subject  matter  to  which  its  written  terms 
will  not  apply  is  a  direct  enforcement  of 

ra  (Mass.)  Ibid. 

WKeim  v.  Lindley  (1895)  —  N.  J.  Eq. 
— ,  30  Atl.  106^  See  note  on  reversal  of 
this  case  supra,  note  86.  Allen  v.  Kitch- 
en, ante,  563. 

The  court  in  Elder  v.  Elder  (Me.)  supra, 
expressly  refrains  from  deciding  this  point, 
stating  that  such  a  decision  is  not  neces- 
sary. 

M  Glass  V.  Hulbert,  supra. 

•5  See  cases  cited  in  notes  113-118. 

An  agreement  by  a  grantor  who,  by 
mistake,  had  failed  to  convey  all  of  the 
land  sold,  with  bis  grantee,  who  had  gone 
into  possession  of  the  omitted  tract  and 
paid  the  purchase  price,  to  convey  the 
omitted  tract,  has  been  held  not  to  be  a 
contract  of  leasing  or  of  sale  of  land,  nor 
to  be  governed  by  the  rules  applicable  to 
contracts  for  the  purchase  of  lands  where 
there  has  been  no  part  performance.  Ross 
L.R.A.1917A. 


the  oral  agreement  as  much  in  conflict 
with  the  Statute  of  Frauds  as  if  there 
were  no  writing  at  all." 

The  supreme  court  of  Massachusetts 
holds  in  the  case  of  executed  contracts 
that  reformation  may  be  granted  by  way 
of  restricting  the  writing.  That  such  a 
restricted  executory  writing  may  be  en- 
forced has  been  assumed,  at  least,  in  the 
cases.^'  But  that  court  has  said  that  it 
has  been  doubted  whether,  when  fraud 
is  the  ground  for  relief,  the  contract  as 
narrowed  or  restricted  may  be  en- 
forced,^ and  the  court  observed  that  the 
''difficulty  is  that  if  the  fraud  vitiates 
and  defeats  the  instrument,  then  the 
modified  agreement  to  be  enforced  must 
be  that  which  is  proved  by  parol  evi- 
dence, and  this  seems  to  violate  the 
statute.'^  The  court  concludes,  however, 
that  ''the  instrument,  in  such  case,  is  not 
void.  It  is  voidable  only,  and  that  not 
at  the  election  of  the  party  who  com- 
mitted the  fraud.  He  is  not  entitled  to 
control  the  extent  of  the  effect  that  shall 
be  given  to  his  fraudulent  conduct;  and 
it  is  not  for  him  to  object  that  the  fraud 
is  availed  of  only  to  defeat  the  rights 
which  he  has  secured  by  fraud  beyond 
what  he  is  fairly  entitled  to  by  the  terms 
of  the  real  agreement  between  the  par- 
ties. When  those  are  separable,  and  the 
nature  of  the  case  will  admit  of  it,  the 
court  may  enforce  the  written  contract 
in  accordance  with  its  terms,  giving  re- 
lief against  the  fraudulent  excess  or  the 
clause  improperly  inserted." 

o.  View  that  relief  may  he  granted. 

Under  the  other  theory  it  is  held  that 
an  executory  contract  for  the  sale  of 
real  estate  may  be  reformed,  and,  as  re- 
formed, specifically  enforced.**  One 
case*'  having  disapproved  what  is  con- 

V.  Purse  (1891)  17  Colo.  24,  28  Pac.  473. 
And  this  is  true  although  the  grantee  has 
asked  that  the  written  agreement  be  re- 
formed and  specifically  enforced. 

See  Philpot  v.  Elliott,  supra,  note  6. 

See  Worley  v.  Tuggle,  supra,  note  29.  ^ 

06  Ring  V.  Ash  worth  (1856)  3  Iowa,  452. 
It  is  stated  that  "it  la  therefore  claimed 
that  while  the  respondent  may  be  allowed 
to  show  in  defense  that  there  was  a  mis- 
take in  the  written  agreement,  and  thus 
resist  the  specific  performance  as  prayed, 
and  while  equity  might  for  him  reform  and 
correct  the  contract  whether  the  alleged  mis- 
take was  set  up  by  answer  or  cross  bill, 
yet  the  same  relief  will  not  be  extended  to 
the  party  who,  as  complainant,  seeks  simi- 
lar relief." 

In  an  obiter  statement  in  Keisselbrack  v. 
Livingston  (1819)  4  Johns.  Ch.  (N.  Y.)  144, 
the  court,  after  referring  to  the  English  rule 
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ceived  to  be  the  rule,  making  a  distinc- 
tion between  the  admissibility  of  parol 
evidence  "where  a  party  is  seeking"  and 
"when  he  is  resisting  a  specific  perform- 
ance/' regards  the  question  as  settled 
that  reformation  of  an  executory  con- 
tract for  the  sale  of  real  estate  may  be 
had  and  specific  performance  of  the  re- 
formed contract  decreed.  It  is  stated 
that  '^so  far  as  the  introduction  of  proof 
to  show  mistake  may  be  said  to  violate 
the  Statute  of  Frauds,  .it  must  be  very 
evident  that  it  can  make  no  difference 
whether  it  comes  from  the  complainant 
or  respondent."®''  On  the  authority  of 
this  case  it  has  been  held  that  a  lease 
may  be  reformed  by  inserting  therein  a 
stipulation  omitted  by  mutual  mistake, 
that  the  lessee  should  have  the  privilege 
of  buying  the  land  at  any  time  during 
the  term  of  the  lease,  upon  terms  stated, 
and  specific  performance  of  the  agree- 
ment granted,  without  violating  the 
Statute  of  Frauds." 

The  case  of  Gillespie  v.  Moon^  has 
been  regarded  as  the  leading  case  in  sup- 
port of  the  theory  that  there  is  no  dis- 
tinction as  to  the  admissibility  of  parol 
proof  to  show  a  mistake,  whether  such 
proof  is  offered  affirmatively  or  as  a  de- 
fense.   The  court  makes  no  reference  to 


the  Statute  of  Frauds  in  this  connection 
and  expressly  states  that  the  cases  in 
which  parol  proof  has  been  limited  to 
defensive  purposes  have  been  cases  in 
which  specific  performance  with  parol 
variations  was  involved.  The  court  was 
not  dealing  with  such  a  case,  hence  had 
no  occasion  to,  and  did  not,  'notice  the 
limitations  of  the  doctrine  now  under 
consideration,  although  it  is  stated  that 
"there  are  numerous  instances  in  which 
the  plaintiff  has  claimed  and  obtained  re- 
lief by  showing  a  mistake  in  the  agree- 
ment, and  there  would  be  a  most  deplor- 
able failure  of  justice  if  the  mistake 
could  only  be  shown  and  corrected  when 
set  up  by  a  defendant  to  rebut  an 
equity."  While  the  case  has  often  been 
cited  without  reference  to  whether  the 
contract  involved  was  executed  or  exec- 
utory, it  must  be  remembered  that  an 
executed  contract  was  involved,  and 
that  there  was  no  question  of  specific 
performance. 

Other  cases  have  applied  the  same 
rule  to  executory  contracts  that  apply  to 
executed  ones,  and  have  reformed  and 
specifically  enforced,  as  reformed,  instru- 
ments admittedly  so  defective  as  to  be 
specifically  unenforceable  without  refor- 
mation.   It  has  been  held  that  a  contract 


that  parol  proof  cannot  be  allowed  to  cor- 
rect a  mistake  in  favor  of  a  plaintiff  seek- 
ing specific  performance  of  the.  corrected 
agreement;  states:  "I  am  not  sufficiently 
instructed  at  present  to  admit  the  sound- 
ness of  this  distinction." 

WRing  V.  Ashworth  (Iowa)  supra.  The 
court  in  Macomber  v.  Peckham  (1889)  16 
R.  I.  485,  17  Atl.  910,  refers  to  the  state- 
ment found  in  some  opinions  that  there  is 
no  reason  why  oral  testimony  should  not  be 
received  as  readily  when  offered  by  the 
complainant  to  reform  the  written  contract 
and  enforce  it  when  reformed  as  when  of- 
fered by  the  defendant  to  defeat  its  en- 
forcement; then  continues:  "This  may  be 
80  when  the  written  contract  is  not  within 
the  Statute  of  Frauds,  but  when  the  con- 
tract is  within  the  statute,  the  difference 
between  receiving  oral  testimony  when  of- 
fered for  the  purpose  of  varying  the  con- 
tract and  enforcing  it  as  varied,  and  re- 
ceiving it  when  offered  for  the  purpose  of 
showing  that  the  contract  as  written  is  not 
what  was  agreed  to,  and  of  defeating  the 
enforcement,  is  the  difference  between  doing 
what  is  forbidden  by  the  statute  and  doing 
what  is  not  forbidden.*' 

The  reason  for  the  rule  is  that  the  par- 
ties are  not  seeking  "similar  relief."  Ad- 
mitting that  the  written  contract  does  not 
contain  the  true  contract  of  the  parties,  in 
the  one  case  the  party  is  seeking  to  spe- 
cifically enforce  the  true  contract;  in  the 
other  case  he  is  seeking  to  enforce  the  writ- 
ten contract.  The  Iowa  court  very  properly 
L.R.A.1917A. 


denies  that  there  is  any  distinction  between 
the  situations  as  stated  by  it;  but  there  is 
a  very  proper  distinction  between  the  situa- 
tions to  which  the  rule  is  applied. 

M  Butler  V.  Threlkeld  (1902)  117  Iowa, 
116,  90  N.  W.  684.  The  court  regards  the 
rule  in  this  jurisdiction  settled  by  the  case 
of  Ring  V.  Ashworth  (Iowa)  supra,  but  in 
the  opinion  it  is  stated  that  "the  writer 
would  be  inclined,  but  for  the  former  deci- 
sion of  this  court,  to  the  view  that  relief 
in  such  a  case  should  be  denied.  The  court 
ought  not  to  write  into  a  contract  that 
which,  to  be  enforceable,  the  law  required 
the  parties  not  only  to  agree  to,  but  to  re- 
duce to  writing  in  order  to  be  enforceable. 
It  seems  like  an  indirect  attempt  to  en- 
force the  specific  performance  of  an  oral 
agreement  for  the  sale  of  land." 

w  (1817)  2  Johns.  Oh.  (N.  Y.)  686,  7  Am. 
Dec.  559.  See  comment  of  New  Jersey 
chancery  court  on  this  case,  supra,  note  48, 
and  see  also  Alle.v  v.  Kitchen,  ante,  663. 

See  supra,  note  19. 

The  court  in  Macomber  v.  Peckham 
(1889)  16  R.  I.  485,  17  Atl.  910,  states  "that 
the  remarks  of  Kent  [in  Gillespie  v.  Moon] 
and  Story  [in  his  Equity  Jurisprudence] 
seem  to  have  been  directed  against  the  doc- 
trine of  the  English  chancery  court,  which, 
as  we  have  seen,  is  applied  to  all  written 
contracts  whether  within  the  statute  [Stat- 
ute of  Fraucis]  or  not;  and  it  does  not 
appear  that  in  making  them  they  gave 
thought  to  the  distinction  created  by  the 
statute  [Statute  of  Frauds]." 
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for  the  sale  of  land  which  failed  to  men- 
tion any  land  may  be  reformed  by  in- 
serting the  description  of  the  land^  and, 
as  reformed,  specifically  enforced,  where 
it  was  alleged  that  the  purpose  and  in- 
tent of  the  contract  was  to  evidence  a 
sale  of  the  property  described,  and  to 
describe  it,  but,  by  mutual  mistake  of  the 
parties,  the  contract  was  signed  with 
such  matters  omitted.^®®  And  it  has  been 
held  that  an  executory  contract  in  the 
form  of  a  receipt  for  a  cash  payment, 
which  is  an  insufficient  memorandum  to 
satisfy  the  Statute  of  Frauds  because 
not  stating  the  purchase  price  of  real  es- 
tate nor  when  the  deed  was  to  be  de- 
livered and  the  balance  of  the  purchase 
price  paid,  may  be  reformed  without 
violating  the  Statute  of  Frauds.!®^  But 
see  discussion  in  subd.  Y.  hereof  for 
cases  to  the  contrary  where  the  contract 
is  defective. 


The  theory  of  the  Kentucky  court  is 
that  supplying  description  does  not  con- 
flict with  the  Statute  of  Frauds,  since 
"the  necessity  for  description  does  not 
come  from  the  statute;  it  comes  rather 
from  the  common  law  on  contracts. 
Without  a  description  the  contract  is  too 
indefinite  for  enforcement."  ^^  Assum- 
ing the  correctness  of  this  theory,  the 
case  amounts  to  nothing  more  than  a 
holding  that  where  the  part  of  the  agree- 
ment sought  to  be  supplied  on  reforma- 
tion is  not  within  the  Statute  of  Frauds, 
the  statute  is  no  bar  to  the  reformation. 
But  the  court's  position  that  the  neces- 
sity for  description  does  not  come  from 
the  Statute  of  Frauds  is  extremely 
doubtfuL  Browne,  in  discussing  the 
contents  of  the  memorandum,^®^  says 
that  '4t  must,  of  course,  appear  from  the 
memorandiuu  what  is  the  subject  matter 
of  the  defendant's  engagement.     Prop- 


100  McMeo  V.  Henry  (1915)  168  Ky.  729, 
174  S.  W.  746.  The  contract  recited  that 
it  was  ^'entered  into  this  day  between  M. 
H.  of  the  first  part  and  W.  M.  of  the  second 
part  said  W.  M.  agrees  to  pay  the  sum 
of  $  .  .  .  cash  in  hand  as  soon  as  the 
deed  is  examined,  to  be  satisfactory,  also 
agrees  to  give  check  for  $  .  .  •  immedi- 
ately to  bind  contract." 

This  case  was  followed  in  Caatleman- 
Blakemore  Co.  v.  Pickrell  &  C.  Ck).  (1915) 
163  Ky.  760,  174  S.  W.  749,  where,  in  an 
action  in  damages  for  breach  of  contract, 
the  plaintiff  attempted  to  show  a  parol 
agreement  not  contained  in  the  contract. 
The  court  states:  '^e  deem  it  unnecessary 
to  pass  on  the  question  whether  or  not  the 
oral  agreement  relied  on  is  one  not  to  be 
performed  within  one  year  from  the  making 
thereof,  and  therefore  within  the  Statute  of 
Frauds.  A  written  contract  may  be  re- 
formed and  specifically  enforced  or  damages 
awarded  for  its  breach  as  reformed.  .  .  . 
And  this  is  true  though  that  part  of  the 
agreement  which  it  is  claimed  was  omittecT 
from  the  contract  by  fraud  or  mistake  is 
within  the  Statute  of  Frauds;"  citing  Mc- 
Mee  V.  Henry. 

WiPnmhea  V.  Payne  (1008)  22  S.  D.  293, 
117  N.  W.  363.  It  appears  from  the  allega- 
tions of  the  complaint  that  the  plaintiif 
purchased  of  the  defendant,  and  the  defend- 
ant agreed  to  sell  and  convey  to  the  plain- 
tiiT  by  good  and  sulficient  deed,  a  quarter 
section  of  land  described  in  the  complaint 
for  the  agreed  price  of  $12  per  acre,  $300 
of  which  was  paid  in  cash  on  that  day,  and 
the  balance  was  to  be  paid  on  the  delivery 
of  the  deed  within  one  week,  the  defendant 
to  sign  the  written  luemoranduni  or  receipt 
set  forth  in  the  coiiipiuint,  and  it  was 
alleged  that  the  time  and  manner  of  mak- 
ing the  payment  of  the  balance  was  not 
specified  therein,  through  mistake,  oversight, 
and  inadvertence.  The  court  states  that 
*'while  the  contract  or  receipt  is  exceecling- 
L,R.A.1917A.  38 


ly  meager,  it  contains  ^fiicient  to  show 
that  the  respondent,  on  the  day  specified, 
agreed  to  sell  to  the  plaintiff  the  quarter 
section  of  land  descril)ed  in  the  contract, 
and  that  he  received  $300  on  account  of  said 
contract.  It  clearly  appears  from  this  re- 
ceipt who  was  the  party  selling  and  the 
party  purchasing  the  land,  and  the  descrip- 
tion of  the  land  contracted  to  be  sold."  See 
supra,  note  70,  for  form  of  receipt. 

iw  McMee  v.  Henry  (Ky.)  supra.  The 
court  continues  this  argument  by  stating 
that  ''the  Statute  of  Frauds  does  not  pre- 
scribe the  form  for  contracts,  nor  does  it 
affect  the  fundamentals  of  a  contract  other 
than  to  require  that  contracts  for  the  sale 
of  land  be  reduced  to  writii^g;  but  such  a 
contract  might  be  reduced  to  writing  and 
meet  all  the  requirements  of  the  Statute  of 
Frauds  as  written,  still  be  unenforceable 
under  the  law  of  contract  for  lack  of  def- 
initeness,  and  that  is  the  case  we  have  in 
hand.  There  is  a  written  memorandum 
signed  by  the  parties,  but  for  want  of  de- 
scription of  the  thing  sold,  it  is  so  indefinite 
that  it  cannot  be  enforced  in  its  present 
condition,  but  it  is  admitted  by  the  de- 
murrer that  it  does  not  express  the  contract 
which  the  parties  orally  agreed  upon  and 
attempted  to  put  in  writing;  that  is,  ap- 
pellee agreed  to  sell  and  the  appellant 
agreed  to  pay  the  consideration  named  for 
a  certain  piece  of  real  estate  on  Third 
street;  he  avers  that  this  was  omitted  from 
the  contract  by  oversight  and  mistake  of 
the  draftsman  and  the  parties.  He  does 
not  seek  to  enforce  the  contract  as  it  stands, 
for  that  would  be  impossible.  He  asks  to 
have  the  contract  reformed  because  of  the 
oversight  and  mistake.  We  have  reached 
the  conclusion  that  there  is  abundant  reason 
and  authority  for  affording  the  relief  re- 
quested, and  that  the  Statute  of  Frauds  can- 
not be  invoked  against  it." 

108  Browne,  Stat.  Fr.,  6th  ed.  §  385.  A 
similar   conclusion   appears   in   note   in   11 


694 


ANNOTATION—REFORMATION— STATUTE  OF  FRAUDS. 


erty  which  is  purported  to  be  bargained 
for  must  be  so  described  that  it  may  be 
identified."  It  is  difficult  to  conceive  of 
a  statute  requiring  a  contract  to  be  in 
writing,  but  not  requiring  a  description 
of  the  property  which  is  the  subject 
matter  of  the  contract  to  be  in  writing. 

The  Minnesota  court  granted  reforma- 
tion and  specific  performance  as  re- 
formed by  inserting  the  correct  descrip- 
tion in  a  sale  of  a  lot,*^  the  court  stating 
that  "where  the  written  contract,  wheth- 
er executed  or  executory,  fails,  through 
mistake  or  fraud,  to  express  the  actual 
agreement  orally  agreed  on,  it  may  be  re- 
formed as  well  by  including  in  it  the 
description  of  a  subject  matter  omitted 
as  well  as  by  excluding  from  it  a  subject 
already  in  it." 

Where  the  contract  itself  requires  the 
aid  of  external  proof,  any  mistake  which 
is  shown  to  exist  in  the  general  and  un- 
qualified terms  of  that  part  of  the  agree- 
ment which  depends  for  its  explanation 
upon  external  proof  may  be  corrected 
by  parol,  and  specific  performance  de- 
creed as  corrected  without  violating  the 
statute,^^ 

d.  Summary. 

Briefiy    summarizing    the    foregoing: 


under  one  theory,  an  executory  contract 
for  the  sale  of  real  estate  cannot  be  re- 
formed and  specific  performance  of  the 
contract  as  reformed  decreed,***  es- 
pecially where  the  relief  demanded  con- 
sists of  including  land  omitted  from  the 
written  contract,*^''  or  of  substituting 
land  in  the  contract,  which,  by  mistake, 
described  the  wrong  land,*^'  or  of  sup- 
plementing a  defective  description,***  or 
correcting  a  contract  in  which  each  party 
signed  a  writing  infended  for  the 
other,***  or  correcting  an  agreement 
which  failed  to  contain  a  release  of  dow- 
er and  homestead.*** 

In  the  case  of  a  contract  which  is  un- 
enforceable as  to  any  of  the  subject  mat- 
ter because  of  a  failure  to  comply  with 
the  statute,  it  is  generally  held  that 
equity  is  precluded  by  the  statute  from 
reforming  the  writing  and  specifically 
enforcing  it  as  reformed,  on  the  theory 
that  to  do  so  would  be  to  charge  a  party 
upon  a  contract  not  made  in  Siting  and 
signed  by  him;  but  see  discussion  of 
this  question  supra,  subd.  Y. 

Under  the  contrary  theory,  reformation 
of  an  executory  contract  for  the  sale  of 
real  estate  may  be  granted  and  specific 
performance  of  the  reformed  contract 
decreed,***  whether  the  relief  consists  in 


L.R.A.  98,  and  that  in  11  L.RA.  143,  with 
reference  to  the  right  to  specific  perform- 
ance 

104  Olson  V.  Erickson  (1800)  42  Minn.  440, 
44  N.  W.  317.  After  referring  to  the  fact 
that  it  is  admitted  generally  that  a  court 
has  the  power  to  make  the  writing  conform 
to  the  oral  agreement  by  excluding  a  sub- 
ject not  intended  to  be  in  it,  the  court 
states:  **We  do  not  see  the  difference  in 
principle  between  that  and  making  it  con- 
form by  inserting  another  subject.  In  either 
case  the  oral  agreement  is  the  guide  and 
controls  the  action  of  the  court." 

iWIn  Keisselbrack  v.  Livingston  (1819)  4 
Johns.  Ch.  (N.  Y.)  144,  an  agreement  to 
execute  a  lease  for  lives  contained  the  clause 
that  the  lease  was  to  contain  the  usual 
clauses,  restrictions,  and  reservations  in 
leases  given  by  the  lessor.  The  court  states 
that,  by  the  particular  terms  of  this  agree- 
ment, it  is  required  to  deal  with  written 
and  parol  proof  to  ascertain  the  clauses  and 
restrictions  and  reservations  that  were  in- 
tended; accordingly  parol  evidence  was  ad- 
mitted to  show  that  one  of  the  provisions 
contained  in  the  printed  form  of  lease  given 
by  the  lessor  was  not  to  be  observed. 

loewirtz  v.  Guthrie  (1913)  81  N.  J.  Eq. 
271,  87  Atl.  134;  Voght  v.  Mullin  (1914) 
82  N.  J.  Eq.  452,  89  Atl.  533;  Davimos  v. 
Green  (1914)  83  N.  J.  Eq.  696,  92  Atl.  96. 

And  see  expression  of  opinion  of  English 
courts,  supra. 

But  see  Keim  v.  Lindley  (1895)  —  N.  J. 
Eq.  — ,  30  Atl.  1063,  supra,  note  86. 
LJR.A.1937A 


See  obiter  on  Ruhling  v.  Hackett  (1865) 
1  Nev.  360,  supra,  note  45. 

lOT  Elder  v.  Elder  (1833)  10  Me.  80,  25 
Am.  Dec.  205;  Davis  v.  Ely  (1889)  104 
N.  C.  16,  5  L.R.A.  810,  17  Am.  St.  Rep.  667, 
10  S.  W.  138;  Macomber  v.  Peckham  (1889) 
16  R.  I.  485,  17  Atl.  910. 

lOSClimer  v.  Hovey  (1866)  15  Mich.  18, 
holding  that  the  description  of  the  land  in 
an  executory  contract  for  the  sale  of  land 
could  not  be  reformed  to  include  lands  other 
than  those  described.  The  action  in  this 
case  was  one  for  specific  performance,  and 
it  was  sought  in  this  action  to  substitute 
the  lands. 

McCann  v.  Pickup  (1885)  17  Phila.  (Pa.) 
56. 

109  Safe  Deposit  &  T.  CJo.  v.  Diamond 
Coke  &  Coal  Co.  post,  596;  and  Allen  v. 
Kitchen,  ante,  563. 

lioOsborn  v.  Phelps  (1848)  19  Conn.  63, 
48  Am.  Dec.  133. 

lUStodalka  v.  Novotny  (1893)  144  HI 
125,  33  N.  E.  434. 

11*  This  rule  is  approved  in  Creigh  v. 
Boggs  (1881)  19  W.  Va.  240,  where  a  ven- 
dor brought  an  action  to  specifically  enforce 
a  contract  for  the  sale  of  real  estate  which 
the  parties,  in  making  a  survey  of  the  land, 
had  orally  modified  as*  to  boundaries  (a 
different  situation  from  that  which  is  the 
subject  of  investigation  in  this  note),  the 
court  stating  that,  as  the  object  of  the 
Statute  of  Frauds  is  to  prevent  the  mischief 
arising  from  the  resort  to  parol  evidence  to 
prove  the  existence  and  terms  of  an  alleged 
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eorreeting  a  description^^*  or  inserting 
a  description,*^*  or  supplying  other 
omitted  matter.***  A  lease  may  be  re- 
formed by  inserting  therein  an  agree- 
ment of  sale,  without  violating  the  Stat- 
ute of  Frauds.**^ 

Keformation  of  contracts  by  adding 
thereto  has  been  granted,  without  any 
discussion  of  the  question.**"^ 


Some  jurisdictions  have  a  statute 
which  authorizes  reformation  of  a  writ- 
ten contract  upon  certain  conditions  and 
also  provides  that  a  contract  may  be  first 
revised  and  then  specifically  enforced. 
Under  such  a  statute,  where  the  required 
condition  existed,  a  contract  for  the  ex- 
change of  real  estate  ^**  was  reformed 
and  then  specifically  enforced. 


contract  in  the  cases  specified  in  the  statute, 
it  would  seem  that  it  should  be  held  inap- 
plicable in  this  case,  as  the  contract  and  all 
its  terms  were  as  clearly  established  as  if 
they  had  been  fidly  set  out  in  the  original 
written  contract.  This  case  is  approved  in 
Fishack  v.  Ball  (1891)  34  W.  Va.  644,  12 
S.  E.  856,  but  nothing  is  said  of  the  Statute 
of  Frauds. 

118  Ring  V.  Ashworth  (1856)  3  Iowa,  452 
(one  parcel  of  land  sold  was  misdescribed. 
This  mistake  was  corrected). 

Olson  v.  Erickson  (1890)  42  Minn.  440, 
44  N.  W.  317.  Reformation  granted  by  in- 
serting "Block  2"  instead  of  "Block  1," 
which  was  inserted  by  mistake. 

In  Trout  V.  Goodman  (1849)  7  Ga.  383,  a 
contract  for  the  sale  of  land,  under  which' 
the  purchaser  had  gone  into  possession  and 
paid  the  purchase  money,  was  reformed  so 
as  to  include  more  land  than  specified  in 
the  contract,  and  specific  performance  was 
decreed  upon  the  authority  of  Gillespie  v. 
Moon,  note  19,  supra. 

That  an  executory  contract  for  the  sale 
of  real  estate  may  be  reformed  so  as  to 
correct  a  mistake  in  the  description,  and 
specifically  enforced  as  reformed,  is  held  in 
Flynn  v.  Finch  (1908)  137  Iowa,  378,  114 
N.  W.  1058,  upon  the  authority  of  Butler 
V.  llirelkeld  (Iowa)  supra;  but  there  is  no 
discussion  of  the  Statute  of  Frauds. 

114  McMee  v.  Henry  (1915)  163  Ky.  729, 
174  S.  W.  746. 

1"  Hughes  V.  Payne  (1908)  22  S.  D.  293, 
117  N.  Y.  363;  Atwood  v.  Mikeska,  post, 
602. 

Without  mentioning  the  Statute  of 
Frauds,  in  Hallara  v.  Corlett  (1887)  71 
Iowa,  446,  32  N.  W.  449,  the  court  reformed 
a  contract  for  the  exchange  of  land  by  in- 
serting therein  an  agreement  on  the  part 
of  one  of  the  parties  to  pay  to  the  other  in 
money  an  amount  equal  to  a  mortgage 
which  the  other  had  assumed  on  the  land 
which  he  was  to  receive. 

"•Butler  v.  Threlkeld  (1902)  117  Iowa, 
116,  90  N.  W.  584. 

iw  In  Murphy  v.  Rooney  (1872)  45  Cal.  78, 
adjoining  landowners  who  had  purchased 
from  a  grantee  of  the  Federal  government 
who  had  not  then  received  his  patent  en- 
tered into  an  agreement  in  writing  reciting 
that,  whereas  their  division  fences  did  not 
run  on  the  section  line,  each  would  deed  to 
the  other  any  land  he  might  have  of  the  oth- 
er when  the  vendor  gave  a  deed.  The  real 
agreement  was  that  the  deed  need  not  be 
given  until  the  one  demanding  it  should  pay 
the  other  what  the  land  had  cost  him,  but 
this  the  draftsman  left  out.  Upon  an  ac- 
L.K.A.1917A. 


tion  in  ejectment  by  one  of  the  owners  to 
recover  a  portion  of  his  land,  the  court 
found  that,  by  mistake  of  the  draftsman, 
some  of  the  terms  of  the  agreement  had 
been  omitted;' therefore,  it  might  be  re- 
formed, and,  as  reformed,  specifically  en- 
forced. The  court  states  that  the  mutual 
promises  of  the  parties  to  the  contract  con- 
stituted a  sufficient  consideration  to  sup- 
port the  agreement,  and  so  take  it  out  of 
the  "eighth  section  of  the  Statute  of 
Frauds."  What  the  provisions  of  this  sec- 
tion were  does  not  appear.  No  reference 
is  made  to  a  statute  such  as  is  held  to  gov- 
ern subsequent  cases  in  this  jurisdiction. 
See  subsequent  note. 

lit  The  statute  provides  that  **when, 
through  fraud  or  a  mutual  mistake  of  the 
parties  ...  a  written  contract  does  not 
fully  express  the  intention  of  the  parties,  it 
may  be  revised  on  the  application  of  a  party 
aggrieved,  so  as  to  express  that  intention,  so 
far  as  it  can  be  done  without  prejudice  to 
rights  acquired  by  third  persons,  in  good 
faith  and  for  value."  Civ.  Code,  §  3399.  Sec- 
tion 3401  provides  that  "in  revising  a  writ- 
ten instrument,  the  court  may  inquire  what 
the  instrument  was  intended  to  mean,  and 
what  were  intended  to  be  its  legal  conse- 
quences, and  is  not  confined  to  the  inquiry 
what  the  language  of  the  instrument  was 
intended  to  be."  Section  3402  provides  that 
"a  contract  may  be  first  revised  and  then 
specifically  enforced."  Under  this  statute 
relief  by  way  of  reformation  and  specific 
performance  was  granted  to  one  of  the  par- 
ties to^  a  contract  for  the  exchange  of  real 
estate.  The  Statute  of  Frauds  was  held  no 
obstacle  to  relief  to  a  party  to  the  contract, 
which  was  for  the  exchange  of  land,  by 
substituting  the  word  "exchange"  for  the 
word  "sell,"  inserting  a  more  particular 
description  of  the  real  property  which  was 
the  subject  matter  of  the  contract,  striking 
out  a  certain  term  of  the  contract,  and  in- 
serting a  certain  other  term  therein.  House 
V.  McMuUen  (1909)  9  Cal.  App.  664,  100 
Pac.  344. 

Kee  V.  Davis  (1902)  137  Cal.  456,  70  Pac. 
294,  reforming  a  written  contract  for  the 
exchange  of  real  estate  in  which  the  land 
owned  by  the  plaintiff,  to  be -transferred  to 
the  defendant,  was  stated  to  be  "subject  to 
encumbrance  of  3,000,"  by  making  the  ref- 
erence to  the  encumbrance  read,  "subject  to 
a  mortgage  of  $3,000  due  two  years  from 
date,  and  to  bear  interest  at  the  rate  of  8 
per  cent  per  annum,  interest  payable  an- 
nually." The  omission  of  the  kind  of  en- 
cumbrance and  terms  thereof  occurred 
through  mutual  mistake.  W.  A.  B. 
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PBNNSYIiVANIA    SUPREME   COURT.  I 

I 
SAFE  DEPOSIT  &  TRUST  COMPANY  OF 

PITTSBURGH 

V. 

DIAMOND    COAL    &    COKE    COMPANY, 

Appt. 

(234  Pa.  100,  83  Atl.  54.) 

Statute  of  Frauds  —  contract  to  sell 
real  estate  ^  Insufficient  boundaries 
—  effect. 

1.  A  contract  to  sell  a  specified  number 
of  acres  of  land  out  of  a  larger  tract,  the 
boundaries  to  be  fixed  in  the  future,  is  void 
under  the  Statute  of  Frauds. 

For  other  cases,  see  Contracts,  II,  e,  5,  a,  in 
Dig.  1-52  N,  S. 

Specific  performance  —  void  contract  -— 
reformation. 

2.  Specific  performance  cannot,  in  the  ab- 
sence of  estoppel,  be  granted  of  a  contract 
for  sale  of  real  estate,  the  description  of  the 
boundaries  of  which  has  been  reformed  by 
parol  evidence,  if  it  was  so  defective  as  to 
render  the  contract  void  under  the  Statute 
of  Frauds. 

For  other  cases,  see  Specific  Performance, 
L  e,  in  Dig.  1-52  N.  8, 

(January  2,  1012.) 

APPEAL  by  defendant  from  a  decree  of 
the  Court  of  Common  Pleas,  No.  3,  for 
Alleglieny  County,  sustaining  a  demurrer 
to  a  cross  bill  for  the  reformation  of  a 
written  agreement  for  the  sale  of  coal  and 
for  the  specific  performance  of  the  agree- 
ment as  reformed.    Afiirmed. 

The  Midland  Steel  Company  owned  903 
acres  of  coal  land  upon  which  it  had  given 
a  mortgage  to  the  Safe  Deposit  &  Trust 
Company  of  Pittsburgh  to  secure  bonds. 
The  steel  company  entered  into  a  contract 
to  sell  200  acres  of  coal  out  of  this  tract 
to  the  Diamond  Coal  &  Coke  Company. 
The  steel  company  had  prior  thereto  entered 
into  a  trade  agreement  for  the  exchange  of 
lands  with  the  Monongahela  River  Con- 
solidated Coal  &  Coke  Company,  which  at 
tlie  time  of  the  contract  with  the  coal  com- 
pany had  not  been  made  certain,  so  that  the 
boundaries  of  the  tract  to  be  sold  to  the 
coal  company  could  not  be  stated,  although 
the  contract  with  that  company  provided 
that  a  description  of  the  boundaries  should 
be  furnished  at  least  ten  days  prior  to  the 
delivery  of  the  deed.  The  steel  company 
'attempted  to  secure  permission  from  the 
trustee  and  bondholders  to  consummate  the 
agreement  with  the  Monongahela  Company, 
but   this   permission   was    refused,   and   it 

Note. —  For    effect    of    the    Statute    of 
Frauds  upon  the  power  of  equity  to  reform 
a  contract,  see  annotation  following  Allen 
v.  Kitdien,  ante,  663. 
L.R.A.1917A. 


could  not  therefore  furnfsh  the  required 
description  to  the  coal  company.  Not- 
withstanding the  failure  to  have  its  bounds 
made  definite,  the  coal  company  served 
notice  that  it  would  enter  upon  the  property 
and  begin  to  mine  coal  on  the  premises. 
Thereupon  the  trust  company  sought  an 
injunction,  which  was  denied  on  the  ground 
that,  the  mortgagor  not  being  in  default, 
the  trust  company  had  not  sufficient  inter- 
est to  maintain  the  bill.  The  steel  company 
then  intervened  and  sought  to  enjoin  the 
mining  of  coal  on  the  property  and  to  se- 
cure a  cancelation  of  the  contract.  The 
coal  company  thereupon  filed  the  cross  bill 
which  is  in  issue  in  this  case,  seeking  to 
reform  the  contract  and  secure  its  perform- 
ance. 

Further  facts  appear  in  the  opinion. 

Messrs.  Stone  &  Stone,  for  appellant: 

A  contract  entered  into  by  reason  of 
fraud  may  be  reformed. 

Hurst  V.  Kirkbride,  cited  in  Wallace  v. 
Baker,  1  Binn.  616;   Christ  v.  Diffenbach, 

1  Serg.  &*R.  464,  7  Am.  Dec.  624;  Flagler 
v.  Pleiss,  3  Rawle,  345 ;  Tyson  v.  Passmore, 

2  Pa.  St.  122,  44  Am.  Dec.  181;  Renshaw  v. 
Gans,  7  Pa.  117;  Rcarich  v.  Swinehart,  11 
Pa.  233,  61  Am.  Dec.  640;  Lippincott  v. 
Whitman,  83  Pa.  245;  Rinker  v.  MIdb.  L. 
Ins.  Co.  214  Pa.  608,  112  Am.  St.  Rep. 
773,  64  Atl.  82. 

Messrs.  Patterson,  Stcrrett,  &  Adie- 
son,  for  appellees: 

Even  if  the  memorandum  were  enforceable, 
nevertheless,  since  it  is  executory,  parol 
evidence  even  of  a  fraud,  while  admissible 
to  strike  the  paper  down,  would  be  inad- 
missible to  vary  it  and  then  enforce  it, 
because  this  would  violate  the  Statute  of 
Frauds. 

McCann  v.  Pickup,  17  Phila.  56;  Glass 
V.  Hulbert,  102  Mass.  24,  3  Am.  Rep.  418; 
Andrews  Bros.  Co.  v.  Youngstown  Coke  Co. 
39  Fed.  354;  Workman  v.  Guthrie,  29  Pa. 
495,  72  Am.  Dec.  654;  Davis  v.  Ely,  104  N. 
C.  16,  5  L.R.A.  810,  17  Am.  St.  Rep.  667» 
10  S.  £.  138;  Elder  v.  Elder,  10  Me.  80,  26 
Am.  Deo.  205;  Osbom  v.  Phelps,  19  Conn. 
63,  48  Am.  Dec.  183;  Macomber  v.  Peck- 
ham,  16  R.  I.  486,  17  Atl.  910;  Climer  v. 
Hovey,  16  Mich.  18;  Dyer's  Appeal,  107 
Pa.  464;   Lord's  Appeal,  105  Pa.  451. 

Mestreaat,  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  cross  bill  in  which  the  Diamond 
Coal  &  Coke  Company  (herein  called  the 
coal  company)  is  plaintiff,  and  the  Mid- 
land Steel  Company  (herein  called  the  steel 
company)  and  the  Safe  Deposit  &  Trust 
Company,  trustee  (herein  called  the  trus- 
tee), are  defendants.  The  plaintiff  seeks 
to  reform  by  parol  an  executory  ooiitraot 
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in  writing  for  the  sale  of  coal  lands,  and 
prays  for  a  decree  of  specific  performance 
of  the  contract  as  reformed.  Tlie  facts  and 
the  proceedings  leading  up  to  the  filing  of 
the  cross  bill  are  stated  by  the  reporter. 
The  part  of  the  contract  sought  to  be  re- 
formed is  the  description  of  the  coal  lands 
sold  by  the  steel  company  to  the  coal  com- 
pany, the  cross  plaintiff. 

Aiialyzing  the  written  contract  between 
the  parties,  we  find  that  the  agreement  is 
a  proposition  to  sell  200  acres  of  coal  the 
precise  boundaries  of  which  could  not  then 
be  exactly  stated,  but  the  description  of  the 
boundaries  was  to  be  substantiaUy  as  stat- 
ed. The  eastern  boundary  line  is  stated, 
with  the  privilege  of  the  steel  company  to 
extend  it,  and  the  northern  boundary  line 
was  to  be  the  line  of  the  lands  of  the  coal 
company  at  least  the  full  length  thereof, 
with  the  right  of  the  steel  company,  in  its 
discretion,  to  extend  the  line  along  the  line 
of  the  Lilley  coal.  The  western  boundary 
of  the  tract  *'shaU  be  the  boundary  line  as 
decided  upon  between  the  steel  company 
and  the  land  of  the  Monongahela  River  Con- 
solidated Coal  &  Coke  Company,"  and  the 
southern  boundary  was  to  be  a  straight 
line  determined  in  consideration  of  the  other 
boundaries  so  that  the  tract  should  contain 
200  acres. 

If  there  is  any  more  uncertain  and  indefi- 
nite description  of  lands  agreed  to  be  sold 
and  purchased  in  any  case  in  this  court,  it 
has  escaped  observation.  There  is  neither 
course  nor  distance  given  to  any  of  the  four 
boimdary  lines.  In  fact,  the  memorandum 
of  agreement  distinctly  states  that  at  the 
date  of  its  execution  the  precise  boundary 
lines  "cannot  be  exactly  stated."  The  only 
thing  definitely  stated  in  the  memorandum 
is  the  number  of  acres  to  be  sold.  The 
vendor  company  owned  003  acres  of  coal, 
and  out  of  that  body  it  proposed  to  sell 
200  acres  to  the  coal  company.  There  is 
not  one  of  the  boundary  lines,  as  will  be 
observed,  that  is  definitely  described.  The 
length  of  the  east  and  north  lines  is  not 
fixed,  but  depends  upon  the  discretion  of 
the  vendor.  The  western  line  "shall  be  the 
boundary  line  as  decided  upon  between  the 
steel  company  and  land  of  the  Mononga- 
hela Kiver  Consolidated  Coal  &  Coke  Com- 
pany^  as  determined  by  a  proposed  trade 
arrangement  between  the  steel  company  and 
the  Monongahela  River  Consolidated  Coal 
&  Coke  Company,"  which  leaves  the  line 
undetermined  until  the  boundary  line  has 
been  fixed  by  the  pi;opo8ed  trade  arrange- 
ment, and  the  southern  line  is  not  given* 
but  is  to  be  "determined  in  consideration 
of  the  other  boundaries."  It  is  not  averred 
in  the  bill,  and  henoe  must  be  assumed  not 
to  be  a  fact,  that  the  proposed  trade 
L.H.A.IOUA. 


arrangement  has  yet  been  consummated  and 
the  boundary  line  therein  provided  for 
has  been  determined.  It  is  apparent  that 
without  this  line  neither  the  north  nor  the 
west  line  of  the  coal  lands  sold  can  be  ascer- 
tained. It  is  not  alleged  that  the  coal  com- 
pany took  possession  of  any  definitely  de- 
scribed tract  of  200  acres,  or,  in  fact,  of 
any  coal  land  in  pursuance  of  the  sale,  or 
made  any  improvements  thereon.  Neither 
these  nor  any  other  matters  of  estoppel, 
except  the  payment  of  $5,000  on  the  $300,- 
000  consideration,  are  averred  in  the  bill. 
It  follows  that,  by  reason  of  the  defective 
description  of  the  lands,  the  contract  of  sale 
is  indefinite,  uncertain,  and  not  self-sustain- 
ing, and  is  therefore  void,  and  not  enforce- 
able under  the  Statute  of  Frauds. 

The  Act  of  April  22,  1856  (P.  L.  633; 
2  Purdon's  Dig.  13th  ed.  p.  1757),  known 
as  the  "Statute  of  Frauds,"  provides  in  its 
4th  section  that  "all  decorations  .  .  . 
of  any  lands,  .  .  .  and  all  grants  and 
assignments  thereof  shall  be  manifested  by 
writing,  ...  or  else  to  be  void." 
Without  this  statute,  an  agreement  either 
in  writing  or  by  parol  to  sell  lands  is  not 
valid  unless  its  terms  are  sufficiently  defi- 
nite to  identify  the  subject  of  the  sale. 
Under  the  statute,  the  land  must  not  only 
be  sufficiently  described  to  identify  it,  but 
the  contract  must  be  in  writing,  or  it  is 
void  and  not  enforceable.  The  statute  re- 
quires both  the  consideration  and  the  sub- 
ject of  the  agreement  to  be  definitely 
defined.  The  land  must  be  described  in 
the  agreement  or  by  reference  to  a  plan  or 
other  matter  so  that  it  can  be  identified 
and  located,  and  the  description  must  be 
sufficiently  definite  within  itself,  and  not 
require  the  aid  of  parol  testimony  or  be 
left  to  the  future  action  of  the  same  or 
other  parties,  llolthouse  t.  Rynd,  9  Sadler 
(Pa.)  193,  12  Atl.  340;  McCoy  v.  Bru- 
not,  183  Pa.  105,  38  Atl.  1102;  Soles  t. 
Hickman,  20  Pa.  180;  Cunningham  v. 
Neeld,  198  Pa.  41,  47  Atl.  954;  Agnew  v. 
Southern  Ave.  Land  Co.  204  Pa.  192,  53 
Atl.  752;  Baldridge  v.  George,  216  Pa.  231, 
65  Atl.  662. 

It  is  apparent  that  the  contract  as  writ- 
ten cannot  be  specifically  performed,  and 
it  is  equally  clear  that  no  essential  part  of 
it  can  be  supplied  or  reformed  by  parol 
testimony,  and,  as  thus  varied  or  changed, 
be  specifically  enforced  against  the  vendor. 
If  the  written  agreement  lacks  any  of  the 
essentials  necessary  to  make  it  a  complete 
contract,  the  statute  declares  it  void.  Mel- 
lon ▼.  Davison,  123  Pa.  298,  16  Atl.  431. 
The  vendee  corporation,  recognizing  the  in- 
validity of  the  agreement  as  written  and 
its  inability  to  enforce  specific  perform- 
ance of  it,  seeks  by  its  cross  bill  to  reform 
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the  contract  by  parol,  and  then  to  have  the 
contract  as  thus  rectified  specifically  carried 
out  by  the  vendor.  The  ground  on  which 
the  reformation  is  sought  is  fraud  which, 
as  set  out  in  the  9th  paragraph  of  the  bill, 
is  averred  to  consist  in  the  steel  company, 
prior  to  the  consummation  of  the  agreement, 
exhibiting  to  the  coal  company  a  map 
showing  the  steel  company's  property  and 
designating  thereon  the  coal  agreed  to  be 
conveyed  and  the  western  boundary  of  the 
tract,  and  fraudulently  misrepresenting 
that  such  boundary  line  was  substantially 
the  line  decided  upon  as  determined  by  the 
proposed  trade  arrangement  with  the  Mo- 
nongahela  company,  by  reason  of  which 
representations  the  coal  company  accepted 
said  designation  and  description  in  the  con- 
tract as  the  western  boundary  line.  We 
have  possibly  gone  as  far  as  any  American 
state  in  admitting  oral  testimony  to  vary 
and  contradict  written  instruments.  We 
have  uniformly  held  that  parol  evidence  is 
competent  to  vary  or  contradict  a  writing 
where  there  was  fraud,  accident,  or  mistake 
in  the  creation  of  the  instrument  itself,  or 
where  there  has  been  an  attempt  to  make  a 
fraudulent  use  of  the  instrument  in  viola- 
tion of  a  promise  or  agreement  made  at  the 
time  the  instrument  was  signed,  and  with- 
out which  it  would  not  have  been  executed. 
In  such  cases,  where  the  parol  evidence  is 
sufficient  to  warrant  a  chancellor  in  reform- 
ing the  instrument,  it  is  admissible  to  con- 
tradict or  vary  the  writing.  Wherever  the 
oral  evidence  furnishes  this  degree  of  proof, 
our  courts,  in  the  exercise  of  equitable 
jurisdiction,  have  reformed  the  writing  so 
as  to  make  it  conform  to  the  intention  of 
the  parties  in  the  execution  of  the  instru- 
ment. We  have  applied  this  doctrine,  and 
permitted  parol  testimony  to  be  introduced 
for  the  purpose  of  reforming  both  executory 
and  executed  contracts.  Wherever  a  writ- 
ten instrument  fails  to  express  the  intention 
of  the  parties,  by  reason  of  fraud,  accident, 
or  mistake,  the  injured  party  may  invoke 
the  equitable  jurisdiction  of  the  court, 
which,  by  the  aid  of  parol  testimony,  may 
reform  it.  This  is  the  well-settled  doctrine 
of  our  state,  as  has  frequently  been  de- 
clared by  this  court.  No  party  should, 
in  morals  or  in  law,  insist  upon  the  per- 
formance of  a  written  agreement  which,  by 
reason  of  fraud,  accident,  or  mistake,  does 
not  speak  the  intention  of  the  parties,  and 
a  chancellor  will  reform  the  instrument  so 
as  to  make  it  declare  their  real  intention. 
Equity  looks  alone  to  justice  and  fair  deal- 
ing, and  will  command  even  the  law,  ham- 
pered by  its  technicalities,  to  obey  her  de- 
cree enforcing  the  true  intention  of  the 
parties  to  a  contract. 

Wliile,  therefore,  the  admissibility  of  pa- 
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I  rol  evidence,  under  proper  limitations,  to 
alter,  vary,  and  even  to  contradict  a  written 
instrument  in  such  cases,  is  settled  in  this 
stat&  <*i  has  not  yet  been  determined  by 
this  court  that,  the  instrument  having  been 
varied  or  rectified  by  the  evidence,  the  court 
may  decree  specific  performance  of  the 
agreement  in  its  varied  or  corrected  form 
where  the  contract  is  required  by  statute  to 
be  in  writing.  It  is  one  thing  to  alter  or 
vary  a  written  contract  by  parol  evidence, 
and  quite  another  to  specifically  enforce  it 
in  its  varied  or  altered  form.  In  the  absence 
of  fraud,  accident,  or  mistake,  a  written 
contract  speaks  for  itself,  and  parol  evidence 
will  not  be  received  to  vary  or  contradict 
it.  The  rule,  that  a  written  contract  can- 
not be  altered  or  contradicted  by  parol  evi- 
dence is,  however,  relaxed,  and  the  courts 
will  not  enforce  it  where  the  agreement 
does  not  speak  the  intention  of  the  parties 
by  reason  of  fraud,  accident,  or  mistake,  but 
will  rectify  the  contract  so  as  to  declare 
their  real  intention.  In  the  absence  of 
statutory  inhibition,  a  chancellor  will, 
where  there  is  no  adequate  remedy  at  law, 
compel  a  party  to  keep  his  written  engage- 
ments. That  is  one  of  the  settled  powers  of 
a  court  of  equity.  It  simply  involves  the 
application  of  the  exception  to  the  general 
rule  that  parol  evidence  is  not  admissible 
to  vary  or  contradict  a  written  instrument. 
Where,  however,  the  people  speaking 
through  the  legislative  branch  of  the  gov- 
ernment have  declared  that  contracts  relat- 
ing to  certain  subjects  shall  possess  certain 
requisites  necessary  to  their  validity,  it  is 
not  within  the  power  or  the  jurisdiction  of 
a  court  of  equity  to  annul  or  disregard  the 
mandate.  Equity  corrects  that  wherein  the 
law  is  deficient,  but  where  the  statutory 
law  has  spoken,  equity  must  remain  silent. 
A  chancellor  cannot  by  his  decree  repeal  or 
set  at  naught  an  act  of  assembly  constitu- 
tionally valid.  To  uphold  such  a  power  or 
to  enforce  such  a  doctrine  is  in  the  very 
teeth  of  the  proposition  that  "all  power  is 
inherent  in  the  people."  Where  the  Fed- 
eral or  state  Constitution  imposes  no  pro- 
hibition, the  legislature  may  declare  the 
manner  in  which  or  the  instrument  by  which 
lands  In  the  state  shall  be  sold  and  trans- 
ferred, and  the  courts  have  no  discretion 
in  the  enforcement  of  the  statutory  pro- 
vision. We  are  clear  that  upon  reason 
and  authority  a  court  of  equity  cannot 
vary  or  rectify  by  parol  an  executory  agree- 
ment in  writing  for  the  sale  of  lands,  and 
as  thus  varied,  in  the  absence  of  an  estoppel, 
specifically  enforce  performance  of  it.  It 
is  the  doctrine  of  this  court,  declared  in 
numerous  cases,  that,  where  a  written  agree- 
ment is  varied  by  oral  testimony,  the  whole 
contract    in    legal    contemplation    becomes 
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parol.  If  there  is  anything  settled  in  our 
law,  that  principle  is  firmly  established. 
When,  therefore,  a  party  to  an  executory 
agreement  in  writing  for  the  sale  of  lands 
succeeds  in  reforming  it  by  oral  testimony, 
he  reduces  the  whole  agreement  to  a  parol 
contract,  and  deprives  himself  of  the  right 
to  have  it  specifically  performed.  He  pulls 
down  the  house  on  his  own  head.  When  he 
converts  the  writing  into  an  oral  agreement, 
the  statute  declares  it  to  "be  void."  He 
has  rectified  the  written  contract,  and  in  its 
place  has  established  an  agreement  which  in 
contemplation  of  law  is  parol,  and  therefore, 
by  statutory  mandate,  absolutely  invalid 
and  without  force.  The  true  contract,  as 
declared  by  the  chancellor,  cannot  be  en- 
forced. "It  is  then  apparent,"  says  Judge 
Hare,  2  White  &  T.  Lead.  Cas.  in  Eq.  4th 
Am.  ed.  094,  "that  the  contract  as  it  stands 
is  not  the  true  one,  and  that  the  true 
contract  is  invalidated  by  the  statute,  and 
as  the  former  ought  not  to  be,  and  the  latter 
cannot  be,  enforced,  there  is  no  room  for  a 
decree  of  specific  performance."  Our  Statute 
of  Frauds  declares  that  all  grants  and 
assignments  of  land  shall  be  manifested  by 
writing  "or  else  to  be  void,"  and  under  this 
statute,  therefore,  a  parol  contract  for  the 
sale  of  land  is  a  nullity,  and  no  court  can 
decree  its  specific  performance.  It  is  equal- 
ly apparent  that  this  rule  applies  whether 
the  contract  originally  was  oral,  or  whether 
it  becomes  so  by  the  decree  of  a  chancellor 
reforming  the  written  agreement  and  there- 
by reducing  the  whole  contract  to  parol. 
Equity  strikes  down  the  written  agreement, 
and  substitutes  the  parol  contract  as  ex- 
pressive of  the  intention  of  the  parties.  In 
either  case  the  statute  declares  the  agree- 
ment void,  and  it  is  not  within  the  power 
of  a  chancellor  to  rehabilitate  and  make  it 
a  valid  instrument  for  the  conveyance  of 
land.  Whether  a  written  contract  is  re- 
formed on  the  ground  of  fraud,  accident,  or 
mistake,  the  effect  is  the  same,  the  whole 
contract  is,  in  contemplation  of  law,  reduced 
to  a  parol  agreement  which  the  Statute  of 
Frauds  declares  to  be  void  and  incapable 
of  being  specifically  enforced  so  as  to  com- 
pel the  transfer  of  title  to  real  estate. 

The  statute  is  not  a  mere  rule  of  evi- 
dence, but  a  limitation  of  judicial  authority 
to  afford  a  remedy.  Glass  v.  Hulbert,  102 
Mass.  24,  3  Am.  Rep.  418,  423. 

The  above  conclusion  is  in  accord  with 
the  English  doctrine  aa  announced  in  the 
leading  case  of  Wooliam  ▼.  Heam,  7  Ves. 
Jr.  211,  32  Eng.  Reprint,  86,  6  Revised  Rep. 
113,  decided  in  1802.  The  case  has  been 
followed  in  subsequent  decisions,  and  is  the 
present  law  of  England.  The  leading  Ameri- 
can case  in  support  of  this  view  is  Glass 
V.  Hulbert,  supra.  The  bill  was  filed  by  the 
L.R.A.1917A. 


vendee  against  the  vendor,  and  asked  relief 
in  several  particulars  connected  with  the 
alleged  oral  contract  of  purchase.  In  dis- 
missing the  bill  Mr.  Justice  Wells  delivered 
an  exhaustive  opinion  reviewing  aU  the  au- 
thorities on  the  subject,  in  which  he  said, 
inter  alia:  "When  the  proposed  reformation 
of  an  instrument  involves  the  specific  en- 
forcement of  an  oral  agreement  within  tlie 
Statute  of  Frauds,  or  when  the  term  sought 
to  be  added  would  so  modify  the  instru- 
ment as  to  make  it  operate  to  convey  an 
interest  or  secure  a  right  which  can  only  be 
conveyed  or  secured  through  an  instrument 
in  writing,  and  for  which  no  writing  has 
ever  existed,  the  Statute  of  Frauds  is  a 
sufficient  answer  to  such  a  proceeding,  un- 
less the  plea  of  the  statute  can  be  met 
by  some  ground  of  estoppel  to  deprive  the 
party  of  the  right  to  set  up  that  defense. 
.  .  .  Rectification  by  making  the  con- 
tract include  obligations  or  subject-matter 
to  which  its  written  terms  will  not  apply 
is  a  direct  enforcement  of  the  oral  agree- 
ment, as  much  in  conflict  with  the  Statute 
of  Frauds  as  if  there  were  no  writing  at 
all."  The  same  doctrine  is  announced  and 
enforced  in  Elder  v.  Elder,  10  Me.  80,  25 
Am.  Dec.  205;  Osborn  v.  Phelps,  19  Conn. 
63,  48  Am.  Dec.  133;  Macomber  v.  Peck- 
ham,  16  R.  I.  485,  17  Atl.  910;  Climer  v. 
Hovey,  15  Mich.  18;  Davis  v.  Ely,  104  N. 
C.  16,  5  L.R.A.  810,  17  Am.  St.  Rep.  667, 
10  S.  E.  138;  Westbrook  v.  Harbeson,  2  Mc- 
Cord,  Eq.  112;  Bogard  v.  Barhan,  62  Or. 
121,  132  Am.  St.  Rep.  676,  96  Pac.  673; 
Alabama  Mineral  Land  Co.  v.  Jackson,  121 
Ala.  172,  77  Am.  St.  Rep.  46,  25  So.  709; 
Miller  v.  Chetwood,  2  N.  J.  Eq.  199;  Web- 
ster V.  Gray,  37  Mich.  37 ;  Dennis  v.  Dennis, 
4  Rich.  Eq.  307;  Allen  v.  Kitchen,  16  Idaho, 
133,  ante,  563,  100  Pac.  1052,  18  Ann.  Cas. 
914. 

In  Adams  on  Equity,  6th  Am.  ed.  171,  the 
learned  author  says:  "Where  land  is  the 
subject  of  the  erroneous  instrument,  the  re- 
formation of  an  executed  conveyance  on 
parol  evidence  is  not  precluded  by  the  Stat- 
ute of  Frauds,  for  otherwise  it  would  be 
impossible  to  give  relief.  And  where  a  mis- 
take in  an  executory  agreement  relating  to 
land  is  alleged,  parol  evidence  may  be  ad- 
mitted in  opposition  to  the  equity  for 
specific  performance.  But  it  does  not  ap- 
pear that,  where  the  defendant  has  insisted 
on  the  benefit  d  a  statute,  the  court  has 
ever  reformed  such  an  executory  agreement 
on  parol  evidence  and  specifically  enforced 
it  with  the  variation."  The  authorities 
cited  by  the  learned  counsel  for  the  appel- 
lant do  not  rule  the  question  raised  by  this 
record.  Those  decisions  deal  with  executed 
contracts  and  with  the  admissibility  of 
parol  evidence  to  reform  contracts  in  cases 
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where,  as  said  by  Woodward,  J.,  in  Work- 
man V.  Guthrie,  29  Pa.  495,  510,  72  Am. 
Dec.  654,  "The  Statute  of  Frauds  and  Per- 
juries has  nothing  to  do  with  the  question,'' 
and,  as  said  in  Schettiger  v.  Hopple,  3 
Grant,  Gas.  54,  56,  "where  no  statutory 
provision  intervened."  While  dicta  in  some 
of  the  opinions  might  apparently  support 
the  appellant's  contention,  the  decision  of 
the  case  did  not  require  the  court  to  pass 
upon  the  question  involved  in  the  present 
case.  On  the  other  hand.  Judge  Biddle,  in 
McCann  v.  Pickup,  17  Phila.  56,  67,  a  bill 
filed  to  correct  the  description  in  an  agree- 
ment in  writing  for  the  exchange  of  certain 
real  estate,  followed  the  English  and  Mas- 
sachusetts rule,  and  refused  to  decree 
specific  performance  of  the  contract  on 
parol  evidence.  In  his  opinion  he  said: 
"But  when  the  omitted  term  or  obligation 
is  within  the  Statute  of  Frauds,  there  is  no 
valid  agreement  which  the  court  is  author- 
ized to  enforce  outside  of  the  writing."  The 
same  doctrine  is  recognized  in  Andrews 
Bros.  Co.  v.  Youngstown  Coke  Co.  7  Pa.  Co. 
Ct.  67,  by  the  circuit  court  of  the  United 
States  for  the  western  district  of  Pennsyl- 
vania. Judge  Hare  also  sustains  the  doc- 
trine in  his  elaborate  note  to  WooUam  v. 
Hearn,  2  White  &  T.  Lead.  Cas.  in  Eq.  4th 
Am.  ed.  920,  944,  in  which  he  exhaustively 
reviews  all  the  English  and  American  cases 
on  the  subject  to  that  date. 

There  is  a  conflict  of  authority  on  this 
side  of  the  Atlantic  on  the  question  of  the 
right  of  a  court  of  equity,  in  the  absence 
of  part  performance  or  other  matters  of 
estoppel,  to  reform  by  parol  evidence  an 
executory  contract  for  the  sale  of  land  and 
specifically  enforce  it  with  the  variation. 
In  several  states,  courts  of  great  respecta- 
bility have  held  that  a  parol  variation  of 
the  written  agreement  may  be  specifically 


enforced  notwithstanding  the  Statute  of 
Frauds.  The  leading  case  relied  upon  by 
those  who  support  that  doctrine  is  Gillespie 
V.  Moon,  2  Johns.  Ch.  585,  7  Am.  Dec.  559. 
That  w*as  a  bill  to  reform,  not  an  executory 
contract,  but  a  deed  which,  it  was  alleged, 
by  mutual  mistake,  included  more  land  than 
was  sold.  The  question  under  consideration 
here  did  not  arise  in  that  case,  and  hence 
what  was  said  on  the  authority  of  the  co'^rt 
to  enforce  a  written  contract  with  a  parol 
variation  for  the  sale  of  land  must  be  re- 
garded as  dicta.  In  commenting  on  the  doc- 
trine announced  in  Gillespie  v.  Moon  and 
analogous  cases,  the  court  in  Elder  v. 
Elder,  supra,  holding  the  opposite  view, 
says:  "In  all  these  cases  there  was  written 
evidence  to  amend  by,  either  resulting  from 
the  plain  intentions  of  the  parties,  although 
defectively  expressed,  or  from  previous  in- 
structions or  subsequent  declarations  in 
writing."  The  subject  is  ably  and  elaborate- 
ly discussed  in  Maoomber  v.  Peckham,  16 
R.  I.  485,  17  Atl.  910,  and  the  court  deuies 
the  power  to  enforce  a  written  contract  with 
a  parol  variation  for  the  sale  of  lands,  and 
says  that  the  arguments  used  in  support 
of  the  rule  "seem  to  have  been  directed 
against  the  doctrine  of  English  chancery 
courts,  which,  as  we  have  seen,  is  applied 
to  all  written  contracts,  whether  within  the 
statute  or  not,  and  it  does  not  appear  that 
in  making  them  they  gave  thought  to  the 
distinction  created  by  the  statute." 

For  the  reasons  stated,  we  are  of  opinion 
that,  in  the  absence  of  an  estoppel,  the 
court  cannot  reform  a  written  contract  for 
the  sale  of  land  and  specifically  enforce  the 
agreement  with  the  variation,  and  that 
therefore  the  court  below  was  right  in  dis- 
missing the  plaintiflf's  cross  biU. 

The  decree  is  afiirmed. 
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CIAL COURT. 

RICHARD  W.  KENNEDY 

V. 

WILLIAM  F,  POOLE,  Admr.,  etc.,  of  Cathe- 
rine Kennedy,  Deceased,  et  al.,  Appts. 

(213  Mass.  495,  100  N.  E.  635.) 

Reformation  of  instrument  — •  changlni^ 
mortgage  to  deed  —  Statute  of  Frauds. 

A    mortgage    inadvertently    executed    by 

Note. —  For    effect    of    the    Statute    of 
Frauds  upon  the  power  of  equity  to  reform 
a  contract,  see  annotation  following  Allen 
v.  Kitchen,  ante,  663. 
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mutual  mistake  instead  of  a  deed  may  be 
reformed  by  striking  out  the  defeasanee 
clause,  notwithstanding  the  Statute  of 
Frauds,  since  it  does  not  require  the  crea- 
tion of  a  new  agreement  which  the  statute 
requires  to  be  in  writing. 
For  other  casesj  see  Reformation  of  InetrU" 
menta,  in  Dig.  1-^2  N.  8. 

(January  29,  1913.) 

APPEAL  by  defendants  from  a  decree  of 
the  Superior  Court  for  Suffolk  County 
overruling  exceptions  to  the  Master's  report 
in  a  suit  for  the  reformation  of  a  mortgage 
deed  of  real  estate.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
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Mr.  F.  H.  Stevens  for  appellants. 

Hr.  Martin  T.  Hall,  for  appellee: 

Equity  will  reform  an  instrument  for 
mutual  mistake  despite  the  Statute  of 
Frauds. 

Canedy  v.  Marcy,  13  Gray,  373;  Hunt  v. 
Rhodes,  1  Pet.  13,  7  L.  ed.  32;  Sawyer  ▼. 
Hovey,  3  Allen,  331,  81  Am.  Dec.  659; 
Stockbridge  Iron  Co.  v.  Hudson  Iron  Co.  107 
Mass.  290,  13  Mor.  Min.  Rep.  120. 

I>e  Courcy,  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  bill  in  equity  for  the  reforma- 
tion of  an  instrument  given  by  Catherine 
Kennedy  to  her  son  Richard  W.  Kennedy, 
the  plaintiff,  which  was  intended  by  the 
parties  to  convey  an  estate  in  fee  simple 
in  the  estate  therein  described,  but  by  mu- 
tual mistake  was  made  in  the  form  of  a 
mortgage.  The  master  finds  as  follows: 
1'he  plaintiff  agreed  to  purchase  this  "home- 
stead" estate  for  $1,200,  which  was  a  fair 
price;  $800  of  this  was  to  be  obtained 
from  the  Natick  Five  Cents  Saving  Bank 
upon  a  note  given  by  Catherine  Kennedy 
and  secured  by  a  mortgage  on  the  home- 
stead. The  payment  of  this  mortgage  the 
plaintiff  was  to  assume,  and  he  was  also  to 
give  to  his  mother  a  note  and  second 
mortgage  for  the  remaining  $400.  The 
preparation  of  the  legal  papers  was  intrust- 
ed to  the  attorney  for  the  bank ;  and  instead 
of  making  a  deed  to  the  plaintiff  and  a  mort- 
gage back  from  him  to  his  mother,  he  made 
out  a  mortgage  to  the  plaintiff,  and  no  deed. 
About  two  and  one  half  years  later  the 
plaintiff  gave  to  the  savings  bank  a  mort- 
gage on  vai'ious  properties,  including  this 
homestead,  and  in  so  doing  acted  entirely  in 
good  faith,  supposing  that  the  legal  title 
was  vested  in  him;  jind  the  same  attorney 
prepared  the  papers, — one  of  which  was  a 
discharge  of  the  mortgage  for  $800  given 
by  Catherine  Kennedy  to  the  bank.  In  con- 
nection with  this  last  loan  the  plaintiff  as 
owner  procured  insurance  on  the  homestead, 
payable  in  case  of  loss  to  the  Natick  Five 
Cents  Savings  Bank,  first  mortgagee,  and 
the  balance,  if  any,  to  Catherine  Kennedy, 
second  mortgagee,  as  their  interests  may 
appear.  Until  the  death  of  his  mother, 
about  three  and  a  half  years  after  the  execu- 
tion of  the  instrument  in  question,  the 
plaintiff  collected  the  rent  that  was  paid, 
made  repairs  on  the  house  and  bam,  paid 
the  taxes,  water  rates,  insurance,  and  the 
interest  on  the  bank  mortgage,  and  in  other 
ways  acted  as  the  owner  in  possession. 
LJR.A.1917A. 


After  her  death,  and  when  a  tenant  refused 
to  pay  rent,  the  plaintiff  for  the  first  time 
discovered  the  mistake  that  was  made,  and 
that  he  held  a  mortgage  instead  of  a  deed  of 
the  homestead.  The  attorney,  who  admitted 
that  there  should  be  a  deed  to  the  plaintiff, 
sought  to  find  the  same,  but  died  before 
the  matter  was  adjusted,  and  this  litigation 
followed. 

The  exceptions  of  the  defendants  to  the 
master's  report  raise  the  question  whether 
these  findings  of  fact  were  warranted  by  the 
evidence  before  him.  We  do  not  deem  it 
necessary  or  profitable  to  recite  in  detail 
the  testimony,  a  transcript  of  which  accom- 
panies tlie  report.  It  is  sufficient  to  say 
that  there  was  ample  warrant  for  every 
finding  of  fact,  and  that  circumstances  as 
to  which  there  is  no  controversy^  afford  the 
support  of  strong  probability  to  the  plain- 
tiff's contention.  The  case  presents  one  of 
those  family  disputes  involving  irrecon- 
cilable conflict  of  testimony,  and  dependent 
largely  for  its  solution  upon  the  credibility 
of  witnesses;  and  we  cannot  say  that  the 
master,  who  had  the  opportunity  to  observe 
and  compare  the  witnesses  while  under 
examination,  was  wrong  in  reaching  his  con- 
clusions. The  delay  in  discovering  the 
mistake,  which  under  other  circumstances 
might  preclude  recovery  on  the  ground  of 
laches,  evidently  was  accounted  for  satis- 
factorily to  the  master  by  the  plaintiff's 
method  of  carrying  on  business,  his  rela- 
tions to  Catherine  Kennedy,  and  his  entire 
reliance  upon  the  attorney  for  the  bank  in 
the  preparation  of  the  papers. 

The  Statute  of  Frauds  does  not  operate 
to  prevent  the  reformation  of  the  instru- 
ment by  means  of  striking  out  the  clause  of 
defeasance  that  was  inserted  by  mutual 
mistake.  No  attempt  is  made  to  insert  a 
parcel  of  land  that  was  omitted  from  the 
writing,  or  to  construct  any  agreement  by 
introducing  a  new  element  that  is  required 
by  the  statute  to  be  reduced  to  writing  in 
order  to  make  the  agreement  binding. 
Canedy  v.  Marcy,  13  Gray,  373;  Sawyer  v. 
Hovey,  3  Allen,  331,  81  Am.  Dec.  659 ;  Goode 
V.  Riley,  153  Mass.  585,  28  N.  £.  228. 

The  plaintiff's  ease  seems  to  have  been 
made  out  by  clear  and  convincing  proof, 
and  the  decree  overruling  the  exceptions  is 
adopted  to  make  the  instrument  conform  to 
the  real  intention  of  the  parties.  Long  v. 
Athol,  196  Mass.  4tf7,  17  L.RJ^.(N.S.)  96, 
82  N.  £.  665,  and  cases  cited.  The  entry 
must  be: 

Decree  affirmed  with  costs. 
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OKIiAHOMA  SUPREME  COURT. 

GEORGE  ATWOOD,  Plflf.  in  Err., 
JOHN  P.  MIKESKA  and  Wlfo. 

(29  Okla.  69,  115  Pac.  1011.) 

Reformation  —  inadvertent      omission 
from  instrument. 

When,  through  mistake  or  accident,  from 
an  executory  written  contract  or  instrument, 
foimded  upon  a  valid  consideration,  for  the 
sale  of  real  estate,  there  was  omitted  matter 
intended  to  have  been  included,  it  may  be 
reformed,  and  its  specific  performance  de- 
creed. 
For  other  caseSf  see  Reformation  of  Instrur 

ments,  in  Dig,  1-52  N,  8. 

(May  9,  1911.) 

ERROR  to  the  District  Court  for  Oklo- 
homa  County  to  review  a  judgment  in 
defendants'  favor  in  an  action  for  the  refor- 
mation of  a  contract  for  the  sale  of  real 
estate  and  for  specific  performance  of  the 
same.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Biirwell,  Crockett,  &  Johnson, 
for  plaintiff  in  error: 

Written  instruments  of  all  kinds,  whether 
for  the  sale  of  real  estate  or  for  other 
purposes,  may  be  reformed  and  specific  per- 
formance decreed  where  the  omission  from 
the  contract  or  the  inaccurate  recitation 
therein  is  the  result  of  a  mutual  mistake  or 
fraud. 

Glass  V.  Hulbert,  102  Mass.  24,  3  Am. 
Rep.  418;  2  Pom.  Eq.  Jur.  §§  864-867;  10 
Ballard,  Real  Prop.  §  638;  Butler  v.  Threl- 
keld,  117  Iowa,  116,  90  N.  W.  684;  Ring  v. 
Ash  worth,  3  Iowa,  452;  Gillespie  v.  Moon, 
2  Johns.  Ch.  585,  7  Am.  Dec.  559;  Wall  v. 
Arrington,  13  Ga.  88;  Mosby  v.  Wall,  23 
Miss.  81,  55  Am.  Dec.  71;  Philpott  v. 
Elliott,  4  Md.  Ch.  273;  Tilton  v.  Tilton,  9 
N.  H.  385;  Moale  v.  Buchanan,  11  Gill  & 
J.  314;  Bellows  v.  Stone,  14  N.  H.  175; 
Bradford  v.  Union  Bank,  13  How.  57,  14 
L.  ed.  49;  Ruhling  y.  Hackett,  1  Nev. 
365;  Caley  v.  Philadelphia  &  C.  County  R. 
Co.  80  Pa.  363;  Smith  v.  Jordan,  13  Minn. 
264,  Gil.  246,  97  Am.  Dec.  232;  Hunter  v. 
Bilyeu,  30  111.  228;  Schwass  v.  Hcrshey,  125 
111.  653,  18  N.  E.  272;  Fishack  v.  Ball,  34 
W.    Va.    644,    12    S.    E.    856;    Redfield    v. 

Headnote  by  Williams,  J. 

Note.  —  For    effect    of    the    Statute    of 
Frauds  upon  the  power  of  equity  to  reform 
a  contract,  see  annotation  following  Allen 
v.  Kitchen,  ante,  563. 
L.R.A.1917A. 


Gleason,  61  Vt.  220,  15  Am.  St.  Rep.  889, 
17  Atl.  1076;  Strickland  v.  Barber.  76 
Mich.  310,  43  N.  W.  449;  Hallam  v.  Corlett, 
71  Iowa,  446,  32  N.  W.  449;  Sampson  v. 
Mudge,  13  Fed.  260;  Butler  v.  Barnes,  60 
Conn.  170,  21  L.R.A.  273,  21  Atl.  419;  24 
Am.  k  Eng.  Enc.  Law,  648;  Perkins  v. 
Canine,  113  Mich.  72,  71  N.  W.  457; 
Hendrickson  v.  Ivins,  1  N.  J.  Eq.  562; 
Stines  v.  Hays,  36  N.  J.  Eq.  364;  Andrews 
V.  Gillespie,  47  N.  Y.  487;  Hunt  v.  Rhodes, 
1  Pet.  1,  7  L.  ed.  27;  Langert  v.  Ross,  1 
Wash.  250,  24  Pac.  443. 

Messrs.  Shartel,  Keaton,  A  Wells,  with 
Mr.  Fred  S.  Caldwell,  for  defendants  in 
error : 

The  written  instrument  exhibited  by 
plaintiff  is  not  sufficient  to  satisfy  the 
Statute  of  Frauds. 

20  Cyc.  261 ;  Fry  v.  Piatt,  32  Kan.  02,  3 
Pac.  781;  Salomon  v.  McRae,  9  Colo.  App. 
23,  47  Pac.  409;  Fox  v.  Easter,  10  Okla. 
527,  62  Pac.  284;  Catterlin  v.  Bush,  39  Or. 
406,  59  Pac.  706,  65  Pac.  1064;  Halscll 
V.  Renfrow,  14  Okla.  674,  78  Pac.  118,  2 
Ann.  Gas.  286,  affirmed  in  202  U.  S.  287» 
50  L.  ed.  1032,  26  Sup.  Ct.  Rep.  610,  6  Ann. 
Cas.  189 ;  Williams  v.  Morris,  95  U.  S.  444, 

24  L.  ed.  3G0;  Grafton  v.  Cummings,  99  U. 
S.  100,  25  L.  ed.  368;  Norris  v.  Blair,  39 
Ind.  90,  10  Am.  Rep.  135;  Wright  v.  Weeks, 

25  N.  Y.  153;  Ringer  v.  Holtzclaw,  112  Mo. 
519,  20  S.  W.  800;  Casady  v.  Woodbury 
County,  13  Iowa,  113. 

Notwithstanding  actual  fraud  practised 
upon  the  complainant  by  the  adverse  party, 
a  contract  which,  pursuant  to  the  require- 
ments of  the  Statute  of  Frauds,  has  been 
reduced  to  writing,  cannot  be  reformed  or 
in  any  manner  changed  or  varied  by  parol 
evidence. 

Elder  v.  Elder,  10  Me.  80,  26  Am.  Dec. 
205;  Atty.  Gen.  v.  Sitwell,  1  Younge  &  C. 
Exch.  559,  5  L.  J.  Bxch.  86;  Osbom  v. 
Phelps,  19  Conn.  63,  48  Am.  Dec.  133;  Glass 
V.  Hulbert,  102  Mass.  24,  3  Am.  Rep.  418; 
Climer  v.  Hovey,  15  Mich.  18;  CMalley  v. 
Ruddy,  79  Wis.  147,  24  Am.  St.  Rep.  702, 
48  N.  W.  116;  Stodalka  v.  Novotny,  144 
111.  125,  33  N.  E.  634. 

On  Petition  for  Rehearing. 

Where  the  written  instrument  is  on  its 
face  insufficient  under  the  Statute  of  Frauds 
to  constitute  a  valid  contract,  a  court  of 
equity  cannot  reform  the  instrument  by 
adding  to  it  a  parol  agreement  of  the  par- 
ties which  will  supply  the  deficiency  and 
render  the  instrument  a  valid  contract. 

Allen  V.  Kitchen,  16  Idaho,  133,  ante,  563. 
100  Pac.  1062,  18  Ann.  Cas.  014;  Rowell 
V.  Smith,  123  Wis.  610,  102  N.  W.  1,  3  Ann. 
Cas.  773 ;  Rosen  v.  Philipsborn  Co.  136  App. 
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Div.  499,  120  N.  Y.  Supp.  486;  Mead  ▼. 
White  (Mead  y.  Winslow)  53  Wash.  638, 
23  L.R.A.(N.SO  11»7,  132  Am.  St.  Rep. 
1092,  102  Pac.  753. 

Williams,  J.,  delivered  the  opinion  of  the 
court : 

Defendants  in  error  and  plaintiff  in  error, 
hereinafter  referred  to  reapectively  as  "first 
partjr"  and   "second  party,"  contracted   in 
writing  as  follows:    "That  said  first  party, 
being  owners  of  the  northeast  quarter  of 
section   (15)   fifteen,  township    (12)   twelve 
north,  range    (4)    four  west  of  I.  M.,  for 
and  in  consideration  of  the  sum  of  ($5,000) 
five  thousand  dollars,  to  be  paid  as  here- 
inafter stated,  agrees  to  deliver  to  the  said 
first  party  a  good  and  sufficient  warranty 
deed,  with  a  perfect  title  and  abstract,  to 
the    above-described     land     and    premises, 
($250)   two  hundred  and  fifty  dollars  cash 
in  hand,  the  receipt    of    which    is    hereby 
acknowledged;    ($2,000)   to  be  paid  on  No- 
vember 1,  1906,  without  interest  to  date; 
and  the  remaining  ( $2,1 50 )  twenty-one  hun- 
dred and  fifty  dollars  to  be  paid  in  two  in- 
stalments as  follows :  $1,075  on  November  1, 
1907,  and  $1,075  on  November  1,  1008,  the 
two  last  above-mentioned  amounts  to  bear  7 
per  cent  interest  from  November  1,  1906, 
until   paid.     The   said   second  party   is  to 
have  privilege  of  paying  all  or  part  at  any 
time  and  interest  to  cease.     The  said  first 
party  is  to  hold  possession  until  the  ma- 
turity of  the  present  crop;  to  said  second 
party  to  be  granted  privil^e  of  entering 
upon  that  part  of  the  land  not  occupied  with 
crop,  to  prepare  ground  and  sow  the  fall 
crop    and    make    any    necessary   repairs." 
The  first  party  refused  to  execute  and  de- 
liver the  deed.    Whereupon  the  second  par- 
ty, as  plaintitT,  commenced  suit  against  the 
first  party  as  defendants,  for  the  reforma- 
tion of  said  contract  and  its  specific  per- 
formance,   alleging    that    the    first    party 
agreed   with   plaintiffs   in   consideration  of 
the  sum  of  $5,000,  to  be  paid  as  follows: 
$250  cash  in  hand^  $2,000  to  be  paid  No- 
vember 1,  1906,  without  interest,  and  the 
remaining  $2,150  in  two  instalments  as  fol- 
lows:   $1,075  on  November    1,    1907,    and 
$1,076  on  November  1,  1908,  each  to  bear 
interest  from  November  1,  1906,  at  the  rate 
of  7  per  cent  per  annum  until  paid.     And 
the  second  party  was,  out  of  said  purchase 
price,  to  pay  off  a  certain  mortgage  thereon 
in  the  sum  of  $600,  and  to  have  the  option 
to  pay  all  or  any  part  of  said  purchase  price 
at  any  time,  and  the  defendants  were  to  hold 
possession  until  maturity  of  the  then  grow- 
L.R.A.1917A. 


ing  crops;  the  plaintiff  to  have  the  privi- 
lege of  entering  upon  that  part  of  the  land 
not  covered  by  the  crop,  in  order  to  prepare 
for  and  sow  his  fall  crop  and  make  neces- 
sary repairs.  That  by  reason  of  a  mutual 
mistake  and  oversight,  all  of  said  conditions 
were  not  reduced  to  writing,  though  it  was 
the  intention  of  both  parties  that  such 
should  be  done,  and  praying  that  the  same 
be  reformed,  to  be  in  accord  with  the  facts 
and  mutual  intention  of  the  parties  thereto, 
and  specific  performance  further  to  be  de- 
creed. 

When,  through  mistake  or  accident,  from 
an  executory  contract  or  instrument  for  the 
sale  of  real  estate  there  has  been  omitted 
matter  intended  to  have  been  included,  it 
may  be  reformed,  and  its  specific  perform- 
ance decreed.  However,  as  to  this  point 
there  is  distinct  conflict  of  authorities 
among  the  American  decisions.  The  mi- 
nority of  the  courts  not  having  full 
equity  jurisdiction  hold  that  a  contract 
within  the  Statute  of  Frauds  may  not  be 
reformed,  so  as  to  extend  the  contract  be- 
yond what  its  terms  import.  Eider  v. 
Elder,  10  Me.  80,  25  Am.  Dec.  205;  Glass 
V.  Hulbert,  102  Mass.  24,  3  Am.  Rep.  418; 
D wight  V.  Pomeroy,  17  Mass.  303,  9  Am. 
Dec.  148.  This  also  seems  to  be  the  English 
view.  Atty.  (Jen.  v.  Sitwell,  1  Younge  &.  C, 
Exch.  559,  5  L.  J.  Exch.  86,  93.  The  ma- 
jority of  American  courts  which  have  full 
equity  jurisdiction  hold  that  equitable 
relief  by  way  of  reformation  may  be  applied 
without  restriction,  because  the  purpose 
of  the  statute  was  to  promote  justice  and 
prevent  wrong  and  not  to  hinder  justice. 
Thompson  v.  Marshall,  36  Ala.  504,  76  Am. 
Dec.  328;  Blackburn  v.  Randolph,  88  Ark. 
119;  Murphy  v.  Rooney,  45  Cal.  78;  Morri- 
son V.  Collier,  79  Ind.  417;  Dutch  v.  Boyd, 
81  Ind.  146;  Moale  v.  Buchanan,  11  Gill  & 
J.  314;  Smith  v.  Greeley,  14  N.  H.  378; 
Tilton  V.  Tilton,  9  N.  H.  385;  De  Peyster  v. 
Hasbrouck,  11  N.  Y.  582;  Gouverneur  v. 
Titus,  6  Paige,  347;  Wiswall  v.  HaU,  3 
Paige,  313;  Gower  v.  Sterner,  2  Whart.  75; 
Flagler  v.  Pleiss,  3  Rawle,  345;  Blodgett 
v.  Hobart,  18  Vt.  418;  10  Ballard,  Real 
Prop.  1904,  p.  638;  2  Pom.  Eq.  Jur.  2d  ed. 
§§  864,  866;  36  Gyc.  925,  note  61. 

The  judgment  of  the  lower  court  is  re- 
versed, with  instructions  to  overrule  the  de- 
murrer and  proceed  in  accord  with  this 
opinion. 

All  the  Justices  concur. 

Petition  for  rehearing  denied. 
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ELIZABETH  GOULD 

V. 

MAINE  FARMERS'  MUTUAL  FIRE   IN- 
SURANCE COMPANY. 

(114  Me.  416,  96  Atl.  732.) 

Insurance  —  additional  policy  by  mort- 
gagee —  effect. 

1.  The  mere  indorsement  of  a  check  by  a 
mortgagor  sent  in  payment  of  a  claim  on  a 
policy  taken  out  by  the  mortgagee  in  the 
name  of  the  mortgagor,  and  made  payable 
to  the  mortgagee  as  his  interest  may  ap- 
pear and  delivery  of  the  check  to  the 
mortgagee,  do  not  make  the  procuring  of 
the  policy  the  act  of  the  mortgagor  so  as  to 
defeat  liability  on  a  former  policy  procured 
by  him  with  a  loss  payable  to  mortgagee 
clause,  which  provides  that  it  shall  b^ome 
void  if  additional  insurance  is  procured 
without  assent  of  the  insurer. 

For  other  cases,  see  Insurance,  III.  e,  1,  e,  in 
Dig,  1-52  N.  8, 

Same   — •    failure    to    notify    Insurer   — 
effect. 

2.  Failure  of  a  mortgagor  to  notify  his 
insurer  of  a  subsequent  policy  which,  to 
his  knowledge,  the  mortgagee  takes  in  his 
name  with  loss  payable  to  the  mortgagee, 
is  not  sufficient  to  avoid  a  policy  which  he 
had  secured  upon  the  property,  and  which 
provided  that  it  should  become  void  in  case 
of  additional  insurance  without  the  assent 
of  the  insurer. 

For  other  cases,  see  Insurance,  VI,  e,  in  Dig, 
1-52  N.  8, 

(February  6,  1916.) 

MOTION  by  defendant  for  new  trial,  and 
exceptions  to  rulings  of  the  Supreme 
Judicial  Court  for  Penobscot  County,  in  an 
action  brought  to  recover  the  amount  al- 
leged to  be  due  on  a  fire  insurance  policy, 
which  resulted  in  a  verdict  for  plaintiff. 
Exceptions  overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Henry  E.  Coolldge  and  Arthur 
J.  Dunton,  for  defendant: 

Under  the  Maine  standard  form  of  policy, 
the  policy  is  rendered  void  by  the  insured 
taking  out  other  insurance  without  consent 
of  the  first  insurer. 

Towle  V.  Dirigo  Mut.  F.  Ins.  Co.  107  Me. 
317,  78  Atl.  374;  Carleton  v.  Patrons' 
Androscoggin  Mut.  F.  Ins.  Co.  109  Me.  79, 
39  L.R.A.(N.S.)  951,  82  Atl.  649;  Bigelow 
V.  Granite  State  F.  Ins.  Co.  94  Me.  39,  46 
Atl.  808. 

Subsequent  ratification  may  bind  one  on 

Note.  —  For  procuring  of  insurance  by 
mortgagee  as  a  violation  of  provision  in 
policy  of  mortgagor  against  other  or  addi- 
tional insurance,  see  annotation  following 
this  case,  post,  607. 
L.R.A.1917A. 


a  contract  which  aaother  has  assumed  to 
make  for  him,  even  without  his  knowledge 
and  consent.  Failing  to  repudiate  such  a 
contract  within  a  reasonable  time  after 
knowledge  of  it,  and  accepting  the  benefits, 
amount  to  a  ratification. 

Hastings  v.  Proprietors  of  Bangor  House, 
18  Me.  436;  Hilton  v.  Hanson,  101  Me.  21, 
62  Atl.  797;  Arnold  v.  Spurr,  130  Mass. 
347. 

It  is  the  duty  of  a  policy  holder  to  notify 
the  company  as  soon  as  he  learns  that  an- 
other policy  is  placed  on  his  property.  Fail- 
ing to  do  this,  and  recognizing  it  as  a  valid 
policy  in  his  proof  of  loss  and  even  in  the 
declaration  in  his  suit,  and  retaining  the 
benefits  of  this  second  policy,  render  it  his 
policy  to  such  an  extent  that  it  avoids  the 
first  policy. 

Grerman  Ins.  Co.  v.  Emporia  Mut.  Loan 
&  Sav.  Asso.  9  Kan.  App.  803,  59  Pac.  1092; 
McKelvey  v.  German  American  Ins,  Co.  161 
Pa.  279,  28  Atl.  1115;  Eikenberry  v.  Ed- 
wards, 67  Iowa,  14,  24  X.  W.  570;  Hughes 
v.  Insurance  Co.  of  N.  A.  40  Neb.  626,  59 
N.  W.  112;  Humble  v.  German  Alliance  Ins. 
Co.  85  Kan.  140,  116  Pac.  472,  Ann.  Cas. 
1912D,  630;  Kelley  v.  People's  Nat.  F.  Ins. 
262  111.  168,  50  L.R.A.(N.S.)  1164,  104  N. 
E.  188. 

Messrs.  L.  B.  Waldron  and  Mayo  A 
Snare,  for  plaintiff: 

Exceptions  will  not  be  sustained  unless 
the  case  shows  affirmatively  that  the  ex- 
cepting party  has  been  aggrieved  by  th« 
ruling  complained  of. 

Bryant  v.  Knox  &  L.  R.  Co.  61  Me.  300. 

"Other  insurance"  means  other  valid  in- 
surance. 

Philbrook  v.  New  England  Mut.  F.  Ins. 
Co.  37  Me.  137;  Hayes  v.  MUford  Mut.  F. 
Ins.  Co.  170  Mass.  492,  49  N.  E.  754;  Thom- 
as V.  Builders'  Mut.  F.  Ins.  Co.  119  Mass. 
121,  20  Am.  Rep.  317. 

The  burden  is  on  defendant  to  prove  other 
valid  insurance. 

Thomas  v.  Builders'  Mut.  F.  Ins.  Co.  su- 
pra. 

The  fact  that  the  Providence  Washington 
Company  effected  a  settlement  under  its 
policy  is  Immaterial. 

Philbrook  y.  New  England  Mut.  F.  Ins. 
Co.  and  Thomas  v.  Builders'  Mut.  F.  Ins.  Co. 
supra. 

Insurance  procured  by  mortgagee  for  her 
own  benefit  and  protection,  and  at  her  own 
expense,  is  Independent  insurance. 

Gushing  v.  Thompson,  34  Me.  496;  Mc- 
Intire  v.  Plaisted,  68  Me.  363;  Gilman  v. 
Commonwealth  Ins.  Co.  112  Me.  528,  L.R.A. 
191 5C,  758,  92  Atl.  721;  Hastings  v.  West- 
chester F.  Ins.  Co.  73  N.  Y.  141;  Hardy  v. 
Lancashire  Ins.  Co.  166  Mass.  210,  33  L.R.A. 
241,  65  Am.  St.  R^.  395,  44  N.  E.  209; 
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Nichols  r.  f  ay«tte  Mut.  F.  Ins.  Co.  1  Allen, 
63;  Westchester  F.  Ins.  Co.  v.  Foster,  90 
111.  121;  Hall  V.  Concordia  F.  Ins.  Co.  90 
Mich.  403,  51  N.  W.  524. 

The  mortgagee  is  not  accountahle  to  the 
mortgagor  for  insurance  money  received  on 
a  policy  procured  by  him  for  his  own  bene- 
fit and  at  liis  own  expense. 

Concord  Union  Mut.  F.  Ins.  Co.  v.  Wood- 
bury, 45  Me.  447  J  Mclntire  v.  Plaisted,  68 
Me.  363;  Lindley  v.  Union  Farmers'  Mut. 
F.  Ins.  Co.  65  Me.  368,  20  Am.  Rep.  701. 

A  forfeiture  is  for  the  benefit  of  the  in- 
surer, and  where  it  is  found  to  exist  is  con- 
fined to  the  terms  which  create  it.  If  such 
stiplations  are  susceptible  of  more  than  one 
meaning,  that  which  is  most  favorable  to 
the  insured  should  be  adopted. 

Ferguson  v.  Union  Mut.  L.  Ins.  Co.  187 
Mass.  8,  72  N.  E.  358;  Mulville  y.  Adams, 
19  Fed.  887;  Kircher  v.  Milwaukee  Me- 
chanics' Mut.  Ins.  Co.  74  Wis.  473,  5  L.R.A. 
779,  43  N.  W.  487;  Hayes  v.  Milford  Mut. 
F.  Ins.  Co.  170  Mass.  492,  40  N.  E.  754; 
Nichols  V.  Fayette  Mut.  F.  Ins.  Co.  1  Allen, 
63;  City  Five  Cents  Sav.  Bank  v.  Pennsyl- 
vania F.  Ins.  Co.  122  Mass.  165;  Philbrook 
V.  New  England  Mut.  F.  Ins.  Co.  37  Me. 
137;  Vangindertaelen  v.  Phenix  Ins,  Co.  82 
Wis.  112,  33  Am.  St.  Rep.  29,  51  N.  W. 
1122;  Bartlett  v.  Union  Mut.  F.  Ins.  Co.  46 
Me.  500;  Carpenter  v.  Continental  Ins.  Co. 
61  Mich.  635,  28  N.  W.  749;  Hastings  v. 
Westchester  F.  Ins.  Co.  73  N.  Y.  141;  Ger- 
man Ins.  Co.  V.  Fairbank,  32  Neb.  750,  29 
Am.  St.  Rep.  459,  49  N.  W.  711;  Alamo  F. 
Ins.  Co.  V.  Schmitt,  10  Tex.  Civ.  App.  650, 
30  S.  W.  833;  McQueeny  v.  Phoenix  Ins. 
Co.  52  Ark.  257,  5  L.R.A.  744,  20  Am.  St. 
Rep.  179,  12  S.  W.  498;  Hartford  F.  Ins. 
Co.  V.  Walsh,  54  111.  164,  5  Am.  Rep.  115; 
Speagle  v.  Dwelling  House  Ins.  Co.  97  Ky. 
646,  31  S.  W.  282;  Burnett  v.  Eufaula 
Home  Ins.  Co.  46  Ala.  11,  7  Am.  Rep.  581. 

Rights  of  the  parties  to  the  policy  are 
not  to  be  defeated  or  limited  by  acts  of  third 
parties  for  which  they  are  not  responsible. 

City  Five  Cents  Sav.  Bank  v.  Pennsylva- 
nia F.  Ins.  Co.  122  Mass.  165. 

Failure  to  give  notice  of  other  insurance, 
when  notice  is  specifically  required  by  the 
policy,  does  not  necessarily  work  a  for- 
feiture. 

Tiefenthal  ▼.  Citizens'  Mut.  F.  Ins*  Co. 
53  Mich.  306,  19  N.  W.  9;  Mutual  Reserve 
Fund  Life  Asso.  v.  Hamlin.  139  U.  S.  297, 
35  L.  ed.  167,  11  Sup.  Ct.  Rep.  614;  Joyce 
V.  Maine  Ins.  Co.  45  Me.  168,  71  Am.  Dec. 
536;  Hall  v.  Concordia  F.  Ins.  Co.  90  Mich.  | 
403,  61  N.  W.  524. 

Where  several  pieces  of  property  are  sepa- 
rately insured  by  the  same  policy,  a  breach 
of  condition  as  to  one  of  the  pieces  of  prop- 
erty does  not  avoid  the  policy  in  toto. 
I/.R.A.1917A. 


Clark  V.  New  England  Mut.  F.  Ins.  Co. 
6  Cush.  342,  53  Am.  Dec.  44;  German  Ins. 
Co.  V.  Fairbank,  32  Neb.  750,  29  Am.  St. 
Rep.  459,  49  N.  W.  711;  Alamo  F.  Ins.  Co. 
V.  Schmitt,  10  Tex.  Civ.  App.  550,  30  S. 
W.  833;  Dohlantry  v.  Blue  Mounds  Fire  & 
Lightning  Ins.  Co.  83  Wis.  181,  53  N.  W. 
448;  McQueeny  v.  Phoenix  Ins.  Co.  52  Ark. 
257,  5  L.R.A.  744,  20  Am.  St.  Rep.  179,  12 
S.  W.  498;  Hartford  F.  Ins.  Co.  v.  Walsh, 
54  111.  164,  5  Am.  Rep.  115;  German  Ins.  Co. 
V.  Miller,  39  IlL  App.  633;  Speagle  v.  Dwell- 
ing House  Ins.  Co.  97  Ky.  646,  31  S.  W. 
282;  Sloat  V.  Royal  Ins.  Co.  49  Pa.  14,  88 
Am.  Dec.  477. 

Denial  of  liability  on  other  grounds  is  a 
waiver  of  proof  of  loss. 

Martin  v.  Fishing  Ins.  Co.  20  Pick.  389, 
32  Am.  Dec.  220;  Stringliam  v.  Cook,  75 
Wis.  589,  44  N.  W.  477;  Merrill  v.  P.  B. 
Champagne  Lumber  Co.  75  Wis.  146,  43  N. 
W.  653;  Cooper  v.  Insurance  Co.  of  Pa.  96 
Wis.  362,  71  N.  W.  606;  Ohio  Farmers'  Ins. 
Co.  V.  Vogel,  166  Ind.  239,  3  L.R.A. (N.S.) 
966,  117  Am.  St.  Rep.  382,  76  N.  E.  977,  9 
Ann.  Cas.  91;  Home  Ins.  Co.  v.  Boyd,  19 
Ind.  App.  173,  49  N.  E.  285;  Morgan  v. 
Illinois  Ins.  Co.  130  Mich.  427,  90  N.  W\ 
40;  Omaha  F.  Ins.  Co.  v.  Hildebrand,  54 
Neb.  306,  74  N.  W.  589;  Flaherty  v.  Con- 
tinental Ins.  Co.  20  App.  Div.  275,  46  N. 
Y.  Supp.  934. 

In  the  absence  of  a  specific  provision 
therefor  in  the  policy,  a  failure  to  file  proof 
of  loss  within  a  reasonable  time  does  not 
work  a  forfeiture  of  rights  under  the  poliey. 

North  Berwick  Co.  ▼.  New  England  F.  & 
M.  Ins.  Co.  52  Me.  336;  Bartlett  ▼.  Union 
Mut.  F.  Ins.  Oo.  46  Me,  600;  Ferguson  ▼. 
Union  Mut.  F.  Ins.  Co.  187  Mass.  8,  72  N. 
E.  358;  Mulyille  y.  Adams,  19  Fed.  887; 
Kircher  t.  Milwaukee  Mechanics'  Mut  Ins. 
Co.  74  Wis.  470,  5  L.R.A.  779,  43  N.  W. 
487;  Capital  Ins.  Co.  v.  Wallace,  48  Kan. 
400,  29  Pac.  756,  60  Kan.  463,  31  Pac.  1070. 

The  only  effect  of  delay  in  filing  proof  of 
loss  is  to  postpone  the  time  of  payment. 

Vangindertaelen  ▼.  Phenix  Ins.  Co.  82 
Wis.  112,  33  Am.  St.  Rep.  29.  51  N.  W.  1122; 
Kahnweiler  v.  Phoenix  Ins.  Co.  57  Fed,  563; 
Kenton  Ins.  Co.  v.  Downs,  90  Ky,  236,  13 
S.  W.  882. 

Even  4  time  limit  for  filing  proof  of  loss 
is  not  to  be  construed  as  a  focfeitnxe,  when 
not  so  stipulated  in  the  poUey. 

Coventry  Mut.  Live  JStook  Ins.  Assoi  r. 
Evans,  102  Pa.  281;  Sun  Mat.  Ins.  Go.  t. 
Mattingly,  T7  Tex.  162,  18  S.  W.  1016; 
Peninsular  Land  Transp.  &  Mfg.  Co.  v. 
Franklin  Ins.  Co.  35  W.  Va.  666,  14  S.  E. 
237;  Capitol  Ins.  Co.  ▼.  Wallace,  48  Kan. 
400,  29  Pac.  756.  50  Kan.  453,  31  Pac.  1070. 
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MAINE  SUPREME  JUDICIAL  COURT. 


Bird,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  on  a  policy  of  insur- 
ance in  the  Maine  standard  form  issued  by 
defendant  to  the  amount  of  $1,150  on  the 
buildings  and  contents  of  the  plaintiff. 

"The  principal  contention  of  the  defense 
at  the  trial/'  quoting  the  statement  of  de- 
fendant's coimsel,  "that  the  only  one  which 
is  of  any  real  importance  at  the  present 
time,  was  that  the  plaintiff  had,  subsequent 
to  the  taking  out  of  a  policy  with  the  de- 
fendant company,  placed  additional  insur- 
ance to  the  amount  of  $1,650  with  the  Provi- 
dence Washington  Insurance  Company, 
which,  under  the  terms  of  the  Maine  stand- 
ard form  of  policy,  .  .  .  avoided  the 
defendant's  policy;  no  permission  being 
given  for  this  subsequent  insurance." 

The  uncontroverted  facts  appear  to  be: 
At  the  date  of  the  policy  on  which  this  suit 
is  brought,  June  3,  1910,  the  plaintiff  was 
the  owner  of  the  property  insured,  and  the 
buildings  were  subject  to  a  mortgage  given 
by  her  and  held  by  one  Hannah  Brown  as 
assignee,  and  the  policy  upon  which  the 
suit  is  brought  was  made  "payable  in  case 
of  loss  to  Mrs.  J.  A.  Brown,  as  her  interest 
may  appear  as  mortgagee."  It  contained 
the  prescribed  provision  as  to  other  insur- 
ance: "This  policy  shall  be  void  .  .  . 
if  the  insured  now  has  or  shall  hereafter 
make  any  other  insurance  on  the  said  prop- 
erty without  the  assent  in  writing  or  in 
print. of  the  company."  Rev.  Stat.  chap. 
49,  §  4. 

Early  in  the  year  1911  the  mortgagee,  at 
her  own  expense  and  without  the  knowl- 
edge of  plaintiff,  procured  other  insurance 
in  the  Providence  Washington  Insurance 
Company.  This  policy  was  apparently  is- 
sued in  the  name  of  plaintiff,  the  loss  being 
payable  to  Mrs.  Brown  as  her  interest  might 
appear  as  mortgagee,  and  was  always  in 
the  possession  of  Mrs.  Brown  in  her  life- 
time and  of  her  representatives  after  her 
decease.  The  buildings  insured  were  totally 
consumed  by  fire  on  the  5th  day  of  March, 
1912.  At  no  time  previous  to  the  fire  did 
plaintiff  give  defendant  notice  of  the  is- 
suance of  the  policy  by  the  Providence  Com- 
pany or  obtain  its  consent  thereto  from  de- 
fendant. The  plaintiff  was  undoubtedly 
aware  as  early  as  January,  1912,  that  some 
policy  affeeting  the  property  had  been  pro- 
cured by  the  holder  of  the  mortgage,  but 
there  is  no  evidence  that  she  ever  saw  the 
policy  or  knew  its  terms. 

There  was  evidence  tending  to  prove  that 
plaintiff  had  no  knowledge  of  the  existence 
of  the  policy  of  the  Providence  Company 
earlier  than  January,  1912,  while  defendant 
claimed  that  there  was  at  least  evidence 
from  which  it  was  inferable  that  she  knew 
L.R.A.1917A. 


of  and  consented  to  it  at  the  time  of  its 
issuance.  There  was  also  evidence  tending 
to  prove  that  the  check  given  by  the  Provi- 
dence Company  in  settlement  of  its  policy 
I  to  the  administratrix  of  Mrs.  Brown  was 
indorsed  by  some  member  of  the  family  of 
plaintiff,  and  returned  to  the  administra- 
trix, who  cashed  it  and  credited  the  avails 
upon  the  note  secured  by  the  mortgage.  But 
there  is  no  evidence  that  this  was  done  pur- 
suant to  any  agreement  of  the  plaintiff  and 
the  administratrix.  Nor  does  the  record 
show  what,  if  any,  was  the  provision  of  the 
mortgage  as  to  insurance. 

The  verdict  was  for  plaintiff,  and  de- 
fendant filed  a  motion  for  new  trial  and  a 
bill  of  exceptions,  of  which  the  writ,  plead- 
ings, evidence,  and  instructions  of  the  court 
are  made  part.  The  motion  is  now  waived, 
as  well  as  all  exceptions  save  to  the  refusal 
to  give  the  following  requested  instructions: 

"(1)  If  you  are  satisfied  that  the  plain- 
tiff, Mrs.  Gould,  received  the  check  of  the 
Washington  Providence  Insurance  Company 
in  settlement  of  her  loss  under  their  policy, 
and,  knowing  what  it  was  for,  indorsed  that 
check  so  that  it  was  collected  by  the  repre- 
sentative of  the  Brown  estate  and  credited 
on  her  mortgage,  it  would  constitute  a  rati- 
fication by  her  of  the  act  of  the  Browns  in 
placing  the  policy,  and  would  make  it  her 
policy. 

"(2)  If  you  are  satisfied  from  the  conduct 
of  and  the  statements  made  by  the  plaintiff, 
Mrs.  Gould,  that  she  ratified  the  act  of 
the  Browns  in  taking  out  in  her  name  the 
policy  in  the  Providence  Washington  Insur- 
ance Company,  it  would  render  her  policy 
in  the  Maine  Farmers'  Mutual  Fire  Insur- 
ance Company  void,  and  prevent  her  recov- 
ery in  this  action. 

"(3)  If  you  are  jsatisfied  that  Mrs.  Gould, 
the  plaintiff,  before  the  tire  of  March  5, 
1912,  knew  that  a  policy  in  her  name  and 
payable  to  the  mortgagee  had  been  taken 
out  in  the  Providence  Washington  Insurance 
Company  subsequent  to  the  issuing  of  the 
policy  in  the  Maine  Fanners*  Mutual  Fire 
Insurance  Company,  and  on  the  same  prop- 
erty, and  that  she  failed  to  give  notice  of 
such  new  policy  to  tlie  Maine  Farmers* 
Mutual  Fire  Insurance  Company  and  ob- 
tain the  assent  of  said  company  thereto  in 
writing,  such  failure  would  render  void  the 
policy  in  the  Maine  Farmers'  Mutual  Fire 
Insurance  Company,  and  that  she  cannot 
maintain  this  action  and  recover  therein." 

It  is  elementary  law  that  the  mortgagor 
and  mortgagee  have  several  distinct  inter- 
ests in  the  premises  mortgaged,  which  either 
may  insure  for  his  own  benefit;  and  equally 
so  that,  when  a  mortgagee  insures  his  own 
interest  without  any  agreement  between 
him   and   the   mortgagor   therefor,   and   a 
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loss  accrues,  the  mortgagor  is  not  entitled 
to  an  allowance  of  the  sum  paid  upon  such 
loss,  to  be  applied  to  the  reduction  or  dis- 
charge of  his  mortgage  debt,  but  the  mort- 
gagee may,  notwithstanding,  recover  the 
whole  amount  due,  or,  as  otherwise  stated, 
that  the  mortgagee  may  insure  for  himself 
and  at  his  own  cost,  and,  when  so  insuring, 
the  mortgagor  is  not  to  be  benefited  thereby. 
06ncord  Union  Mut.  F.  Ins.  Co.  v.  Wood- 
bury, 45  Me.  447,  463,  454;  Mclntire  v. 
Plaisted,  68  Me.  363,  365;  Cushing  v. 
Thompson,  34  Me.  496,  499. 

It  has  been  held  that,  if  the  policy  of  the 
mortgagor  is  made  payable  to  the  mort- 
gagee as  his  interest  may  appear,  this  is  re- 
garded as  an  insurance  of  the  mortgagor, 
and  hence  a  subsequent  insurance  by  the 
mortgagor  vitiates  the  policy.  Continental 
F.  Ins.  Go.  V.  Hulman,  92  111.  145,  34  Am. 
Rep.  122.  See,  however,  Wheeler  v.  Water- 
town  F.  Ins.  Co.  131  Mass.  1,  9.  But  in« 
Burance  by  the  mortgagee  does  not  affect  the 
contract.  Titus  v.  Glens  Falls  Ins.  Co.  81 
N.  Y.  410,  416.  Additional  insurance  pro- 
cured by  the  mortgagee  upon  the  mort- 
gagor's interest  without  the  consent  or 
knowledge  of  the  mortgagor  will  not  affect 
the  rights  of  the  mortgagor.  Fox  v.  Phenix 
F.  Ins.  Co.  52  Me.  333,  334;  De  Witt  v. 
Agricultural  Ins.  Go.  157  N.  Y.  353,  360,  51 
N.  E.  977;  Church  of  St.  George  v.  Sun 
Fire  Office  Ins.  Co.  54  Minn.  162,  166,  55 
N.  W.  909.  See  also  West  Branch  Lumber- 
man's Exch.  V.  American  Cent.  Ins.  Co.  183 
Pa.  366,  385,  38  Atl.  1081;  Johnson  v. 
North  British  Ins.  Co.  1  Holmes,  117,  119, 
Fed.  Gas.  No.  7,400.  See  also  Burke  t. 
Niagara  F.  Ins.  Co.  34  N.  Y.  S.  R.  701,  12 
N.  Y.  Supp.  254. 

Without,  or  practically  without,  excep- 
tion, cases  holding  that  the  insured  rati- 
fied policies  of  insurance  procured  by  others 
upon  his  interest  have  fcosed  their  conclu- 
sions upon  ratification  as  between  principal 
and  agent.  See  German  Ins.  Co.  v.  Em- 
poria Mut.  Loan  &  Sav.  Asso.  9  Kan.  App. 
803,  59  Pac.  1092;  Hughes  v.  Insurance 
Co.  of  N.  A.  40  Neb.  626,  69  N.  W.  112. 


''Ratification,"  as  used  in  the  law  of  prin- 
cipal and  agent,  is  the  adoption  and  con- 
firmation by  one  person  of  an  act  or  con- 
tract performed  or  entered  into  in  his  behalf 
by  another  who  at  the  time  assumed  to  act 
as  his  agent  in  doing  the  act  or  making  the 
contract  without  authority  to  do  so.  31 
Cyc.  1245.  See  also  2  Kent,  Com.  13th  ed. 
616,  note  3.  And  a  knowledge  of  all  ma- 
terial facts  is  indispensable.  Combs  v.  Scott, 
12  Allen,  493,  497.  See  also  Barnard  v. 
Wheeler,  24  Me.  412,  419. 

The  exceptions  to  the  refusal  of  the  first 
request  must  be  overruled.  We  find  no 
evidence  that  the  check  was  received  by  the 
plaintiff  in  settlement  of  her  loss.  The  in- 
dorsement of  the  check  by  someone  author- 
ized by  her,  or  even  by  her,  does  not,  under 
the  circumstances,  make  the  procuring  of 
the  policy  her  act  by  relation.  Such  in- 
dorsement of  the  check  was  as  ineffectual 
for  the  purpose  as  the  making  of  the  formal 
proof  of  loss  in  Titus  v.  Glens  Falls  Ins.  Co. 
supra,  especially  in  the  absence  of  any  evi- 
dence showing,  or  tending  to  show,  any  un- 
dertaking or  agreement  for  credit  of  the 
amount  of  the  check  upon  the  mortgage 
debt. 

It  is  the  opinicm  of  the  court  that  the  evi- 
dence does  not  warrant  the  second  requested 
instruction.  There  is  an  entire  lack  of  evi* 
dence  that  the  mortgagee  assumed  to  act 
as  agent  of  the  plaintiff  or  intended  to  in- 
sure the  interest  of  the  plaintiff.  Nichols 
V.  Fayette  Mut.  F.  Ins.  Co.  1  Allen,  63,  69; 
Humble  v.  German  Alliance  Ins.  Co.  85  Kan. 
140,  116  Pac.  472,  Ann.  Cas.  1912D,  630. 

The  third  requested  instruction  is  to  the 
effect  that,  if  plaintiff,  with  knowledge  of 
the  policy  procured  by  the  mortgagee,  failed 
to  give  notice  to  defendant  of  the  new 
policy  and  obtain  its  assent  thereto  in  writ- 
ing, the  policy  in  suit  became  void.  That 
policy  requires  no  notice  of  other  insurance, 
and  we  are  aware  of  no  provision  of  law 
rendering  it  necessary,  in  the  absence  of  such 
requirement.  2  May,  Ins.  §  364;  York  v. 
Parker,  109  Me.  414,  416,  84  Atl.  939. 

The  exceptions  are  overruled. 


Aimotfttioii — insiraiice:  procuring  of  insurance  by  mortgagee  as 
lation  of  provision  in  policy  of  mortgagor  against  other  or 
insurance. 


As  to  effect  of  breach  of  policy  of  in- 
soranee  by  a  mortgagor  on  rights  of 
mortgagee,  see  annotation  to  Brecht  v. 
Law  Union  &  Crown  Ins.  Co.  18  L.B.A. 
(N.S.)  197;  Bacot  v.  Phenix  Ins.  Co.  25 
L.R.A.(N.S.)  1226;  People's  Sav.  Bank 
V.  Retail  Merchants'  Mut.  F.  Ins.  Asso. 
31  L.RJ^.(N.S.)  455,  and  Oilman  v.  Com- 
monwealth Ins.  Co.  L.R.A.lOlSC,  758. 
L.R.A.1917A. 


As  to  the  right  of  insurer  to  subro- 
gation to  mortgage,  on  payment  of  mort- 
gage debt  from  proceeds  of  insurance  on 
mortgagee's  interest,  see  note  to  Baker 
V.  Monumental  Sav.  &  L.  Asso.  3  L.R.A. 
(N.S.)  79. 

The  right  of  the  insurer  to  subroga- 
tion upon  paying  mortgagee  under  a 
mortgage  clause  in  a  policy  issued  to  the 


608    ANNOTATION— ADDITIONAL  INSURANCE— MORTGAGEE'S  INTEREST. 


owner  of  equity  of  redemption^  to  be 
subrogated  to  rights  of  mortgagee,  is  dis- 
cussed in  the  note  to  Milwaukee  Mechan- 
ics' Ins.  Co.  V.  Ramsey,  L.R.A.1916A, 
556. 

The  objection  of  insurers  to  the  pro- 
curing of  additional  insurance  is  based 
upon  the  theory  that  the  insured  will  use 
less  care  to  protect  the  insured  property 
in  proportion  as  the  insurance  is  in- 
creased. Following  out  this  reasoning, 
it  is  held  that,  in  order  to  constitute  a 
breach  of  the  condition  against  addi- 
tional insurance,  it  must  appear  that  the 
same  interest  in  the  property  was  in- 
sured by  the  several  policies.  It  is  well 
settled  that  a  mortgagor  and  mortgagee 
each  have  a  separate  and  distinct  insur- 
able interest  in  the  mortgaged  property, 
and  the  separate  insurance  of  the  mort- 
gagee is  held  not  to  avoid  the  mortgagor's 
insurance  on  the  ground  that  it .  consti- 
tutes a  breach  of  a  condition  in  the  lat- 
ter's  policy  against  other  or  additional 
insurance. 

It  would  seem  that  the  force  of  this 
reasoning  as  a  ground  of  decision  might 
be  affected  by  the  question  whether  or 
not  the  insurer,  upon  payment  of  the 
loss  under  the  mortgagee's  policy,  would 
be  entitled  to  subrogation  to  the  latter's 
right  under  the  mortgage  (as  to  which, 
see  note  in  3  L.R.A.(N.S.)  79).  The 
point,  however,  has  not  been  made  in 
any  of  the  cases  falling  within  the 
scope  of  the  present  note;  and  the  rea- 
soning is  apparently  recognized  in  dicta 
in  a  Massachusetts  case  (Jackson  v. 
Massachusetts  Mut.  F.  Ins.  Co.  (1839) 
23  Pick.  (Mass.)  418,  34  Am.  Dec.  69), 
although,  as  shown  in  the  note  referred 
to,  later  Massachusetts  cases  denied  the 
insurer's  right  to  subrogation.  It  will 
be  observed  that  some  of  the  decisions 
in  the  present  note  in  favor  of  the  mort- 
gagor do  not  depend  upon  this  reason- 
ing, but  rest  upon  the  ground  that  the 
mortgagor  had  no  control  over  the  mort- 
gagee as  regards  insurance,  or- was  not 
aware  that  he  had  taken  out  a  policy  on 
his  own  interest. 

These  distinctive  insurable  interests  of 
the  mortgagor  and  mortgagee,  are  recog- 
nized in  GtouLD  V.  Maine  Farmers'  Mut. 
F,  Ins.  Co.  ante,  604,  where  the  court 
reaches  the  conclusion  that  there  was  no 
violation  of  the  provision  of  the  mort- 
gagor's policy  that  it  should  become  void 
if  the  insured  had  or  should  thereafter 
make  any  other  insurance  without  the 
insurer's  consent,  although  the  mortga- 
gee had  obtained  a  policy  in  the  mort- 

fagor's  name  with  a  loss  payable  clause 
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and  the  mortgagor  had  given  the  insnr^ 
er  no  notice  thereof. 

In  Hackett  v.  Cash  (1916)  —  Ala.  — , 
72  So.  52,  the  terms  ^'additional  insur- 
ance" and  "other  insurance"  as  used 
in  policies  providing  for  a  forfeiture 
in  case  of  such  insurance,  were  held 
to  refer  to  the  same  insurable  inter- 
est in  the  property,  and  a  policy 
issued  to  the  mortgagor  containing 
such  a  provision  was  held  not  to  be 
avoided  by  reason  of  a  policy  insuring 
the  mortgagee's  interest,  which  did  not 
accrue  to  the  benefit  of  the  mortgagor. 

And  in  Cannon  v.  Home  Ins.  Co.  (1897) 
49  La.  Ann.  1367,  22  So.  387,  it  was  held 
that  a  mortgagor  and  mortgagee  have 
distinct  insurable  interests,  and  that 
there  was  no  violation  of  a  provision  of 
a  policy  issued  to  a  mortgagor  prohibit- 
ing '^other  insurance/'  by  reason  of  a 
policy  taken  out  by  one  who  succeeded 
to  the  mortgagee's  title,  in  the  mort- 
gagor's name,  with  a  loss  payable  clause, 
which  was  secured  without  tho  mort- 
gagor's authority  and  issued  in  his  name 
without  his  knowledge,  since  the  use  of 
his  name  did  not  make  the  interest  in- 
sured his. 

And  in  Guest  v.  New  Hampshire  F. 
Ins.  Co.  (1887)  66  Mich.  98,  33  N.  W.  31, 
it  was  held  that  the  mortgagor  could  not 
prevent  the  mortgagee  from  obtaining 
insurance,  and  that  where  there  was  no 
collusion  between  the  mortgagor  and 
mortgagee  whereby  a  policy  taken  by  the 
latter  was  to  give  the  former  an  interest 
in  the  policy,  the  provision  of  the  mort- 
gagor's policy  that  it  should  be  avoided 
if  the  insured  obtained  further  insur- 
ance  was  not  violated  by  a  policy  pro- 
cured by  the  mortgagee. 

And  there  is  a  dictum  in  Jadcson  v. 
Massachusetts  Mut  F.  Ins.  Co.  (1839) 
23  Pick.  (MaaB.)  418,  34  Am.  Dec.  69, 
and  Church  of  St  George  v.  Sun  Fire 
Office  Ins.  Co.  (1893)  54  IfiniL  162,  55 
N.  W.  909,  that  a  provision  in  a  policy 
held  by  a  mortgagor  against  other  in- 
surance is  not  violated  by  a  subsequent 
policy  obtained  by  the  mortgagee  on  his 
separate  interest. 

It  has  been  held  that  the  words,  "any 
property  hereby  insured,^'  contained  in 
a  policy  issued  to  a  mortgagor  providing 
that  it  should  be  void  if  there  was  other 
insurance  on  "any  property  hereby  in- 
sured," mean  the  insured's  interest  or 
title  in  the  property  described,  and  that 
the  provision  is  not  violated  by  a  policy 
taken  by  a  mortgagee  of  the  property  on 
his  interest,  as  the  interests  of  the  mort- 
gagor   and    mortgagee    are    different. 
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Home  Ills.  Co.  v.  Koob  (liN)2)  113  Ky. .  the  mortgagee  on  his  interest  without  the 


360,  58  L.K.A.  58,  101  Am.  St.  Rep.  354, 
as  S.  W.  453. 

In  this  case  the  court  recognized  that 
the  purpose  of  provisions  against  other 
insurance  was  to  prevent  temptations  to 
the  insured  arising  out  of  overinsurance, 
and  staled  that,  although  it  was  assumed 
that  the  insurance  effected  by  the  mort- 
gagee was  directly  for  the  mortgagor's 
benefit,  still  there  could  be  no  objection 
upon  that  ground  in  that  case,  as  it  ap-' 
peared  that  both  the  mortgagor  and 
mortgagee  were  ignorant  of  the  insur- 
ance effected  by  the  other,  and  unless  the 
mortgagor  knew  of  the  other  insurance 
and  contemplated  its  possible  advantage 
to  him,  it  cuuld  have  had  no  influence  on 
his  action.     (Ky.)  Ibid. 

It  has  been  held  that  the  words,  "any 
other  person  or  parties  in  teres  ted,''  in  a 
policy  issued  to  a  mortgagor  providing, 
"If  the  assured,  or  any  other  person  or 
parties  interested,  shall  have  existing 
during  the  continuance  of  this  policy  any 
other  contract  or  agreement  for  insur- 
ance, .  .  .  then  this  insurance  shall 
be  void  and  of  no  effect,"  include  only 
persons  or  parties  interested  in  the  in- 
surance, and  that  the  expression,  **any 
other  contract  or  agreement  for  in- 
surance," does  not  apply  to  insurance 
procured  by  a  third  person,  and  that  such 
provision  is  not  violated  by  reason  of  a 
policy  procured  by  a  representative  of 
the  mortgagee,  who  took  title  through 
foreclosure  proceedings,  where  the  policy 
was  taken  without  the  mortgagor's 
knowledge,  although  the  representative 
had  or  claimed  an  insurable  interest  in 
the  property,  but  had  no  interest  in  the 
policy  issued  to  the  mortgagor.  Niagara 
F.  Ins.  Co.  V.  Scammon  (1893)  144  HL 
490,  19  L.R.A.  114,  28  N.  E.  919,  32  N. 
E.  914;  Commercial  Union  Assur.  Co.  v. 
Scammon  (1893)  144  JUL  506,  32  N.  £. 
016. 

Although  the  mortgage  contains  a  pro- 
vision authorizing  the  mortgagee  to  pro- 
tect his  interest  by  insuring  in  case  the 
mortgagor  fails  to  do  so,  the  mortgagee's 
act  in  procuring  insurance  will  not  avoid 
a  policy  held  by  the  mortgagor  where 
there  has  been  no  default  on  the  latter's 
part  in  prote^'ting  the  mortgagee  by  in- 
surance, and  he  has  no  knowledge  that 
the  mortgagee  has  taken  out  a  policy. 

Thus,  a  policy  issued  to  a  mortgagor 
with  a  loss  payable  clause,  and  provid- 
ing that  it  should  be  void  if  the  insured 
had  or  afterward  made  other  insurance 
on  the  property,  was  held  not  to  be  vio- 
lated by  reason  of  a  polic%''  procured  by 
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mortgagor's  knowledge  and  without  a 
failure  by  him  to  insure,  although  the 
mortgage  provided  that  the  mortgagor 
should  keep  the  property  insured  for  the 
mortgagee's  benefit,  and  that  the  latter 
might  procure  insurance  upon  the  mort- 
gagor's failure  to  do  so,  since  this  clause 
was  not  operative  until  the  mortgagor 
defaulted  in  procuring  insurance.  Titus 
V.  aiens  Fails  Ins.  Co.  (1880)  81  N.  Y. 
410. 

This  decision  was  followed  in  Doran 
V.  Franklin  F.  Ins.  Co.  (1881)  86  N.  Y. 
635,  where  it  was  held  that  a  policy  ob- 
tained by  a  mortgagor  which  provided 
that  it  should  be  invalid  if  the  insured 
should  have  or  thereafter  make  any  other 
insurance  on  the  property  was  held  not 
avoided  by  reason  of  the  renewal  by  the 
mortgagee  of  a  policy  payable  to  him 
without  the  mortgagor's  knowledge,  al- 
though the  mortgage  contained  a  provi- 
sion authorizing  the  mortgagee  to  insure 
in  case  the  mortgagor  failed  to  do  so,  as 
such  renewal  oould  not  be  regarded  as 
the  mortgagor's  act. 

And  the  doctrine  announced  in  Titus 
v.  Glens  Falls  Ins.  Co.  (N.  Y.)  supra, 
was  approved  in  Cannon  v.  Home  Ina. 
Co.  (1897)  49  La.  Ann.  1367,  20  So.  387, 
where  there  was  held  to  be  no  violation 
of  a  provision  of  a  mortgagor's  policy 
prohibiting  other  insurance,  by  reason  of 
a  policy  taken  out  by  one  who  succeeded 
to  the  mortgagee's  title,  in  the  name  of 
one  who  had  succeeded  to  the  mortga- 
gor's title,  without  his  authority  or 
knowledge,  although  the  mortgage  pro- 
vided that  the  mortgagor  should  keep  the 
property  insured  for  the  mortgagee's 
benefit,  and  authorized  the  latter  to 
procure  insurance  if  the  mortgagor  -did 
not,  there  appearing  to  have  been  no  de- 
fault on  the  part  of  the  mortgagor  to 
insure. 

And  where  a  mortgage  authorized  the 
mortgagee  to  procure  insurance  only  in 
the  event  that  the  mortgagor  failed  to 
do  so,  a  policy  obtained  by  the  mortgagor 
containing  a  provision  that  it  should  be 
void  if  the  insured  should  make  or  pro- 
cure any  other  contract  of  insurance  is 
not  avoided  by  reason  of  a  policy  pro- 
cured by  the  mortgagee  without  the  mort- 
gagor's consent,  which  the  mortgagee 
promised  the  mortgagor  to  have  can- 
celed, when  the  latter,  upon  learning  of 
the  existence  of  the  second  policy,  in- 
formed him  of  the  insurance  obtained 
by  her,  which  she  believed  complied  with 
her  agreement  to  insure,  although  the 
mortgagee  failed  to  keep  his  promise  to 
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procure  the  cancelation  of  his  policy. 
Kelley  v.  People's  Nat.  F.  Ins.  Co.  (1914) 
262  DL  168,  50  L.R.A.(N.S.)  1164,  104 
N.  E.  188. 

In  Church  of  St.  George  v.  Sun  Fire 
Office  Ins.  Co.  (1893)  54  Mmn.  162,  55 
N.  W.  909,  it  was  held  that  the  mort- 
gagor did  not  procure  or  adopt  a  policy 
which  insured  his  interest  and  that  of 
the  mortgagee,  which  the  agent  of  the 
latter  secured  before  the  delivery  of  the 
mortgage,  and  that  there  was  no  breach 
of  a  provision  of  a  policy  held  by  the 
mortgagor  before  the  execution  of  the 
mortgage,  that  it  should  be  void  if 
the  insured  should  procure  any  other 
contract  of  insurance,  it  appearing  that 
the  mortgage  gave  the  mortgagee  power 
to  insure  for  his  benefit  upon  the  mort- 
gagor's failure  to  do  so,  but  that,  al- 
though the  mortgagor  was  notified  that 
a  policy  had  been  obtained  and  charged 
to  him,  he  had  no  knowledge  that  it  cov- 
ered  his  interest. 

And  a  policy  issued  to  a  mortgagor 
which  provided  that  if  there  should  be 
any  prior  or  subsequent  insurance  on  the 
property  insured  or  any  part  thereof 
without  the  insurer's  consent,  it  should 
be  void,  has  been  held  not  to  be  avoided 
by  reason  of  a  policy  which  has  been  se- 
cured at  the  mortgagor's  expense  for  the 
benefit  of  the  mortgagee,  by  the  agent 
through  whom  the  mortgagor  had  nego- 
tiated his  loan,  where  the  mortgagor  did 
not  know  that  the  policy  had  been  ef- 
fected, or  that  the  amount  retained  by 
his  agent  for  negotiating  the  loan  cov- 
ered the  premium  on  the  mortgagee's  pol- 
icy. Cowart  v.  Capital  City  Ins.  Co. 
(1896)  114  Ala.  356,  20  So.  574. 

And  the  fact  that  a  mortgagee  of  land 
jointly  owned  had  obtained  a  policy  on 
his  interest  without  the  knowledge  of 
the  joint  owner  who  subsequently  in- 
sured her  interest  will  not  avoid  her  pol- 
icy which  provided  that  it  should  be 
void  if  the  insured  should  have  or  there- 
after make  anv  other  contract  of  insur- 
ance  on  the  property  insured,  since  the 
mortgagor  had  made  no  other  contract 
of  insurance  on  the  property.  Carpen- 
ter v.  Continental  Ins.  Co.  (1886)  61 
Mich.  635,  28  N.  W.  749. 

In  Home  Ins.  Co.  v.  Koob  (1902)  113 
Ky.  360,  58  L.R.A.  58,  101  Am.  St.  Rep. 
354,  68  S.  W.  453,  it  was  said  that  al- 
though it  might  be  inferred  that,  upon 
the  failure  of  the  mortgagor  to  keep  the 
premises  insured  to  at  least  the  balance 
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of  the  mortgage  debt,  the  mortgagee  was 
authorized  by  the  contract  between  it 
and  the  mortgagor  to  effect  such  insur- 
ance on  the  mortgagor's  title,  with  loss 
payable  to  the  mortgagee  as  its  interest 
might  appear,  yet  the  mortgagee  did  not 
do  so,  but  instead  procured  a  policy 
which  indemnified  it  for  loss  on  its  dis- 
tinct interest  alone,  and  it  was  held 
that  the  procuring  of  this  policy  did  not 
constitute  a  breach  of  a  provision  of  a 
policy  held  by  the  mortgagor,  that  it 
would  be  void  in  case  other  insurance 
was  obtained  on  the  property,  and  that 
the  fact  that  the  mortgagee  charged  or 
attempted  to  charge  the  mortgagor  with 
the  premium  for  such  insurance  was  im- 
material. 

In  Perry  v.  Liverpool  &  L.  &  G.  Ins. 
Co.  (1898)  34  N.  B.  380,  where  an  action 
was  brought  by  a  husband  who  with  his 
wife  had  mortgaged  property,  to  recover 
on  a  policy  on  the  mortgaged  premises 
providing  that  persons  insured  should 
give  notice  of  other  insurance  already 
made  or  which  should  be  afterwards 
made  elsewhere  on  the  property,  other- 
wise the  policy  should  be  void,  it  was 
held  that  the  policy  was  avoided  by  trea- 
son of  a  policy  of  which  no  notice  was 
given,  which  had  been  obtained  by  the 
mortgagee  in  the  name  of  the  plaintiif' s 
wife,  with  a  loss  payable  clause  in  favor 
of  the  mortgagee,  although  the  mortga- 
gors did  not  know  of  the  existence  of 
such  policy.  The  court  took  the  view 
that  the  provision  for  forfeiture  was 
plain  and  should  not  be  gotten  rid  of  by 
a  mere  assertion  by  the  mortgagor  that 
he  did  not  know  of  the  mortgagee's 
policy  and  also  considered  that  the  lat- 
ter's  policy  was  one  for  the  benefit  of  the 
mortgagor,  and  that  both  policies  in- 
sured the  same  interest. 

In  Holbrook  v.  American  Ins.  Co. 
(1852)  1  Curt.  C.  C.  193,  Fed.  Cas.  No. 
6,589,  it  was  held  that  a  mortgagor's  pol- 
icy providing  that  if  the  insured  should 
thereafter  make  any  other  contract  of 
insurance  on  the  same  property  without 
giving  notice,  the  policy  should  cease, 
would  be  avoided  by  a  policy  covering  the 
mortgagee's  interest  taken  at  the  expense 
of  the  mortgagor,  since  the  mortgagor 
could  compel  the  application  of  the  pro- 
ceeds of  such  policy  to  the  payment  of 
the  mortgage  debt,  and  it  must  therefore 
be  deemed  insurance  effected  by  him 
within  the  provision  of  his  poliov. 

J.  T.  W. 


KE  GRAY. 


611 


BTORTH  DAKOTA  StTPRKME  COURT. 

RE  ESTATE  OF  JOHN  D.  GRAY,  Deceased. 
JOHN  HENDERSON  et  a).,  Appta., 

V. 

JULIA  ANN  GRAY,  et  al.,  Respts. 
(27  N.  D.  417,  146  N.  W.  722.) 

Will  —  nncoiiditioual  remainder. 

1.  In  paragraph  2  of  his  will,  testator 
devised  a  life  estate  in  all  his  real  property 
to  his  wife,  and  in  paragraph  3  ne  made 
the  following  devise  to  his  son  Arthur: 
'^Subject  to  the  aforesaid  life  interest  of 
my  wife,  Julia  Ann  Gray,  and  the  following 
further  provisions:  (a)  That  within  two 
years  next  succeeding  the  death  of  my  wife, 
Julia  Ann  Gray,  he  pay  or  cause  to  be  paid 
unto  my  daughter,  Ruth  Belcal,  or  her  heirs, 
the  sum  of  fiftt»en  hundred  dollars  ($1,500)  ; 
(b)  that  he  pay  or  cause  to  be  paid  unto 
my  daughter,  Myra  Pieldnian,  or  her  heirs, 
within  two  years  next  succeeding  the  death 
of  my  wife,  Julia  Ann  Gray,  the  sum  of 
fifteen  hundred  dollars  ($1,500),  1  will  and 
bequeath  unto  my  son,  Arthur  Pierce  Gray, 
or  his  heirs,  the  north  one  half  of  section 
twenty-eight,  township  one  hundred  forty, 
range  sixty.'* 

No  provision  is  made  in  the  will  for  a 
devise  over  in  the  event  Arthur  should  de- 
cline to  accept  such  devise. 

Held,  oonstruing  the  will  in  its  entirety, 
that  the  testator's  intention  was  to  vest  in 
such  son  an  unconditional  estate  in  such 
property  at  his  death,  subject  to  the  life 
estate  in  his  widow,  and  subject  further  to 
a  charge  impressed  thereon  in  favor  of  his 
two  daughters,  Ruth  and  Myra,  as  security 
for  the  payment  to  each  within  two  years 
from  the  death  of  his  widow  of  the  legacy 
therein  bequeathed. 
For  other  cases,  see  Wills,  111.  g,  4  and  5, 

in  Dig.  l-o2  y.  S. 

Same  *-  susiienHion  of  power  oC  aliena- 
tion. 

2.  Sueh  devise  to  the  son  not  being  made 
subject  to  a  condition  precedent,  there  is 
no  basis  whatever  for  the  contention  of  re- 
spondents tliat  the  same  operates  to  suspend 
the  power  of  alienation. 

Fffr  other  cattes,  see  Perpetuities,  in  Dig, 
l-o2  .V.  H. 

Same  •—  rnle^  of  construcUon. 

3.  Certain  well -settled  rules  of  construc- 
tion are  referred  to  and  applied  in  the  opin- 
ion, all  of  which  were  designed  as  aids  to 
the  courts  in  determining  and  giving  effect 
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to  the  real  intent  of  the  testator,  which  in 
all  cases  is  the  sole  object  in  view. 
For  other  cases,  see  Wills,  III.  a,  in  Dig 
1-52  N,  8, 

(March  30,  1914.) 

A  PPEAL  by  petitioners  from  a  judgment 
j\  of  the  District  Court  for  Barnes  Coun- 
ty reversing  a  judgment  of  the  County 
Court  which  admitted  to  probate  the  will 
of  John  D.  Gray,  deceased,  and  holding  cer- 
tain provisions  of  the  will  invalid,  in  a  pro- 
ceeding for  the  probate  of  said  will.  Re- 
versed. 

Tlie  facts  are  stated  in  the  opinion. 

Messrs.  Page  &  Kiigiert,  for  appellants: 

The  will  in  no  manner  suspends  the  power 
of  alienation,  as  the  time  within  which  the 
condition  for  the  payment  may  be  per- 
formed is  no  suspension  of  the  power. 

Hagen  v.  Sacrison,  19  N.  D.  160,  26  L.R.A. 
(N.S.^)  724,  123  N.  W.  518;  Robert  v.  Corn- 
ing,  89  N.  Y.  226 ;  Dillenbeck  v.  Dillenbeck, 
134  App.  Div.  720,  119  N.  Y.  Supp.  134; 
Sawyer  v.  Cubby,  146  N.  Y.  192,  40  N.  K. 
869;  Garvey  v.' Mcl>evitt,  72  N.  Y.  566; 
Re  Ileberle,  155  Cal.  723,  102  Pac.  935; 
Re  Pforr,  144  Cal.  121,  77  Pac.  825. 

Ihe  absolute  power  of  alienation  is  not 
suspended  by  this  will,  for  the  reason  that 
the  parlies  that  ai'e  mentioned  in  or  that 
are  to  take  under  it  are  in  being  and  can  at 
any  time  join  together  and  convey  an  abso- 
lute interest  in  possession. 

Torpy  V.  Betta,  123  Mich.  239,  81  N.  W. 
1004;  L'Ktonrneau  v.  Ilenquenet,  89  Midi. 
432,  28  Am.  St.  Kep.  310,  50  N.  W.  1077; 
Murphy  v.  Whitney,  140  X.  Y.  541,  24 
L.R.A.  123,  35  X.  E.  930 ;  Sawyer  v.  Cubby, 
146  X.  Y.  192,  40  X.  K.  869:  18  Am,  &  Eng. 
Enc.  Law,  377:  Thatcher  v.  St.  Andrew's 
Church,  37  Mich.  264;  Case  v.  Green,  78 
Midi.  540,  44  X.  VV.  578;  State  v.  Holmes, 
115  Mich.  456,  73  N.  W.  548;  Crooke  v. 
Kings  County,  97  N.  Y.  421;  Bailey  v. 
Bailey,  97  N.  Y.  460;  Garvey  v.  MoDevitt, 
72  N.' Y.  556;  Nellis  v.  Nellia,  99  N.  Y.  505, 
3  X'.  E.  59;  Baldwin  v.  Palen,  24  Misc.  170, 
53  N.  Y.  Supp.  520;  Re  Campbell,  149  Cal. 
712,  87  Pac.  573;  Fitz  Gerald  v.  Big  Rapids, 
123  Mich.  281,  82  X.  W.  56. 

The  will  is  not  violative  of  the  power  of 
alienation,  for  the  reason  that  the  amounts 
to  be  paid  by  the  benetieiaries  to  certain  oth- 
er beneficiaries  under  the  will  arc  a  mere 
charge  upon  the  land. 


Note.  —  For  discussion  of  the  question 
as  to  when  a  provision  in  a  devise  for  the 
payment  of  a  sum  of  money,  or  for  the  sup- 
port of  a  third  person,  may  be  taken  as  a 
condition  precedent,  or  as  a  condition  sub- 
sequent, or  as  creating  a  charge  upon  the 
property  devised,  see  annotation  following 
this  case,  post,  617. 
L.R.A.1917A, 


As  to  remedies  for  enforcement  of  legacy 
charged  upon  a  devise,  see  note  to  Stringer 
v.  Gamble,  30  L.R.A.(N.S.)  816. 

As  to  statute  of  limitation  applicable  to 
action  to  enforce  an  implied  promise  aris- 
ing from  acceptance  of  devise  chargeable 
with  payment  of  legacy,  see  note  to  Stringer 
v.  Steplfens,  8  L.R.A. (N.S.)  393. 
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Radley  v.  Kuhn,  97  N.  Y.  20;  30  Cyc. 
1504. 

The  provision  of  the  will  for  the  payment 
of  the  legacy  to  testator's  daughter  is  a 
charge  upon  the  real  property. 

Whitehouse  v.  Cargill,  86  *Me.  GO,  29  Atl. 
934;  Hogg  v.  Browning,  47  W.  Va.  22,  34 
S.  E.  754;  Schrader  v.  Schrader,  158  Iowa, 
85,  139  N.  W.  160;  Re  Korn,  128  Wis.  428, 
107  X.  W.  659;  MeNally  v.  McNally,  23 
R.  I.  180,  49  Atl.  699;  Spangler  v.  Xew- 
man,  230  111.  616,  88  X.  E.  202;  Hutchins  v. 
ifutoliins,  18  Misc.  633,  42  X.  Y.  Supp. 
601:  l^ng  V.  Evcrling,  3  Misc.  530,  23  N. 
Y.  Supp. -329:  Smith  v.  Smith,  48  Hun,  617, 
1  N.  Y.  Supp.  643;  Loder  v.  Hatfield,  71 
N.  Y.  92;  Re  Ryder,  41  App.  Div.  247,  58 
N.  Y.  Supp.  635;  Wellbrooic  v.  Otten,  35 
Misc.  459,  71  N.  Y.  Supp.  937;  Goddard  v. 
Pomeroy,  36  Barb.  546;  Kelsey  v.  Deyo,  3 
Cow.  133;  Re  Wise,  188  Pa.  258,  41  Atl. 
526:  Wertz's  Appeal,  69  Pa.  173;  Re  Moran, 
13  Pa.  Super.  Ct.  251;  Rutt's  Estate,  35 
Pa.  Super.  Ct.  522 ;  VVaddell  v.  Waddell,  68 
S.  C.  335,  47  S.  E.  375;  Crawford  v.  Sever- 
son,  5  Gill,  443;  Nellona  v.  Truax,  6  Ohio 
St.  97;  Theobald  v.  Fugman,  64  Ohio  St. 
473,  60  N.  E.  606;  Daly  v.  Wilkie,  111  111. 
382:  Parsons  v.  Millar,  189  111.  107,  69  X. 
E.  606:  Warner  v.  Bullen,  123  111.  App. 
138;  Warner  v.  Bronson,  81  Vt.  121,  69 
Atl.  655. 

Mr.  Taylor  Cruni,  for  respondents: 

"The  creation  of  the  limitation  or  condi- 
tion in  a  will  takes  place  at  the  dt'atli  of 
the  testator,"  and  the  "absolute  power  of 
alienation"  mentioned  in  the  Civil.  Code  is 
equivalent  to  the  power  of  conveying  an 
absolute  fee. 

Re  Walkerly,  108  Cal.  627,  49  Am.  St. 
Rep.  97,  41  Pac.  772;  Tucker  v.  Tucker,  5 
X.  Y.  417. 

When,  by  will,  John  D.  Gray  devised  to 
heirs  which  may  not  have  been  in  being  at 
the  time  of  his  death,  he  attempted  to  sus- 
pend the  power  of  alienation  contrary  to  the 
plain  letter  of  the  Code. 

Cruikshank  v.  Home  for  the  Friendless, 
113  N.  Y.  337,  4  L.R.A.  140,  21  X.  E.  64; 
Haynes  v.  Sherman,  117  X.  Y.  433,  22  N. 
E.  938;  Trowbridge  v.  Metcalf,  5  App.  Div. 
318,  39  X.  Y.  Supp.  241;  State  v.  Holmes, 
115  Mich.  456,  73  X.  W.  548;  Booth  v. 
Baptist  Church,  126  N.  Y.  215,  28  X.  E. 
238;  Leonard  v.  Burr,  18  X.  Y.  107;  Rong 
V.  Haller,  109  Minn.  191,  26  L.R.A.(X.S.) 
825,  123  X.  W.  471;  Crew  v.  Pratt,  119 
Cal.  139,  51  Pac.  42;  Whitney  v.  Dodge,  105 
Cal.  192,  38  Pac.  636;  Re  Hendy,  118  Cal. 
656,  50  Pac.  753;  Re  Cavarly,  119  Cal. 
406,  51  Pac.  629;  Hawley  v.  James,  16 
Wend.  61. 
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Flsk,   J.,  deliverod   the  ofinion   of  the 

court : 

In  April,  1911,  one  John  D.  Gray  died 
testate,  leaving  certain  real  and  personal 
property  in  Barnes  county.  The  provisions 
of  his  will,  so  far  as  material  to  the  ques- 
tions presented,  are  as  follows: 

**II.  Unto  my  wife,  Julia  Ann  Gray,  I 
will  and  bequeath  iall  of  the  personal  prop- 
erty in  my  possession  at  the  time  of  my 
death  and  a  life  interest  in  and  to  my  real 
estate,  more  particularly  described  aa  the 
north  one  half  of  section  twenty-eight,  and 
the  southeast  one  fourth  of  section  twentT- 
one,  all  in  township  one  hundred  forty  of 
range  sixty  in  Barnes  county,  Xorth  Da- 
kota (X.  }  28,  and  S.  E.  |  21-^140—60),  it 
being  my  wish  and  direction  that  she  re- 
tain full  possession  and  enjoy  the  income 
from  said  real  estate  during  the  period  of 
her  natural  life,  but  this  interest  and  title 
shall  terminate  promptly  at  her  death. 

''in.  Subject  to  the  aforesaid  life  interest 
of  my  wife,  Julia  Ann  Gray,  and  the  follow- 
ing further  provisions:  (a)  That  within 
two  years  next  succeeding  the  death  of  my 
wife,  Julia  Ann  Gray,  he  pay  or  cauj*e  to 
be  paid  unto  my  daughter,  Ruth  Beleal,  or 
her  heirs,  the  sum  of  fifteen  hundred  dol- 
lars ($1,500)  ;  (b)  that  he  pay  or  cause  to 
be  paid  unto  my  daughter,  Myra  Pieldman, 
or  her  heirs,  within  two  years  next  succeed- 
ing the  death  of  my  wife,  Julia  Ann  Gray, 
the  sum  of  fifteen  hundred  dollars  ($1,.500), 
I  will  and  bequeath  unto  my  son,  Arthur 
Pierce  Gray,  or  his  heirs,  the  north  one  half 
of  section  twenty-eight,  township  one  hun- 
dred forty,  range  sixty  (X'^.  i  28 — 140 — 60). 

**IV.  Subject  to  the  aforementioned  life 
interest  of  my  wife,  Julia  Ann  Gray,  and 
the  further  provision  that  within  the  two 
years  next  succeeding  the  death  of  my  wife, 
Julia  Ann  Gray,  he  pay  or  cause  to  be  paid 
unto  my  son,  James  Burley  Gray,  or  his 
heirs,  the  sum  of  five  hundred  dollars 
(^500),  I  will  and  bequeath  unto  my  son. 
George  H.  Gray,  the  southeast  quarter  of 
section  twenty-one,  in  township  one  hun- 
dred forty,  of  range  sixty  (S.  E.  i  21—140 
—60)." 

Thereafter  a  petition  in  due  form  was 
presented  to  the  county  court  for  the  pro- 
bate of  such  will,  and  one  Rachel  M.  Zellers, 
a  daughter  of  the  deceased,  opposed  the  al- 
lowance of  such  probate  upon  the  ground, 
among  others,  "that  said  alleged  will  is 
void,  as  the  intent  of  the  testator  to  give 
the  remainder  in  fee  to  heirs  of  Julia  Ann 
Gray  is  legally  impossible,  as  the  intention 
of  the  testator  would  put  the  freehold  in 
abeyance ;  that  no  provision  is  made  for  any 
disposition  of  the  decedent's  real  estate  in 
case  Arthur  Pierce  Gray  and  George  H. 
Gray,  or  either  of  them,  fail  to  pay  certain 
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mouey  to  other  heirs  at  ]aw;  and  that  there 
is  an  attempt  to  suspend  alienation  longer 
than  the  continuance  of  the  lives  in  being 
at  the  testator's  deoth.  For  a  period  of 
iTTo  years  after  the  death  of  Julia  Ann 
Gray,  the  real  estate  attemped  to  he  de- 
vised might  belong  to  no  one;  there  being  no 
devisee  who  has  not  attained  his  majority, 
as  appears  by  the  petition  for  proof  and  pro- 
bate of  the  alleged  will."  The  county  court 
overruled  such  objection,  and  allowed  the 
probate  of  the  will,  from  which  decision 
Rachel  M.  Zellers  appealed  to  the  district 
fourt,  which  court  reversed  the  decision  of 
the  county  court ,  holding  such  will  of  no 
validity  in  so  far  as  the  testator  attempted 
to  devise  the  real  property  therein  described. 
From  such  decision  this  appeal  is  prose- 
cuted. 

Counsel,  in  their  original  briefs  and 
orally,  argued  the  case  mainly  upon  the  as- 
sumption that  the  devises  to  Arthur  Pierce 
Gray  and  to  George  H.  Gray  were  subject  to 
conditions  precedent,  and  that,  as  a  conse- 
quence, the  decision  must  turn  upon  the 
question  of  law  as  to  whether  by  paragraphs 
3  and  4  of  the  will  the  testator  attempted 
to  suspend  the  power  of  alienation  for  any 
period  in  excess  of  that  permitted  by  the 
Code,  §§  4744  and  4745,  which  are  as  fol- 
lows: 

"Section  4744.  The  absolute  power  of 
alienation  cannot  be  suspended  by  any  limi- 
tation or  condition  whatever  for  a  longer 
period  than  during  the  continuance  of  the 
lives  of  persons  in  being  at  the  creation  of 
the  limitation  or  condition,  except  in  the 
single  case  mentioned  in  §  4772. 

"Section  4745.  Every  future  interest  is 
void  in  its  creation,  which  by  any  possibility 
may  suspend  the  absolute  power  of  aliena- 
tion for  a  longer  period  than  is  prescribed 
in  this  chapter.  Such  power  of  alienation 
is  suspended  when  there  are  no  persons  in 
being  by  whom  an  absolute  interest  in  pos- 
session can  be  conveyed." 

Appellants'  counsel  earnestly  contend 
that,  under  the  paragraphs  of  the  will  afore- 
said, the  power  of  alienation  is  not  unduly 
suspended  contrary  to  §  4745.  Numerous 
authorities  are  cited  and  relied  upon  in 
support  of  their  contention,  but  their  chief 
reliance  is  upon  the  case  of  Torpy  v.  Betts, 
123  Mich.  239,  81  N.  W.  1094,  decided  under 
a  statute  in  all  respects  like  the  statutes 
of  North  Dakota  above  quoted.  We  shall 
not  take  the  time  nor  the  space  necessary 
to  enable  ua  to  analyze  such  case  nor  any 
of  the  cases  cited  in  the  original  briefs,  for 
we  do  not  deem  them  in  point,  nor  in  any 
respect  controlling  in  the  case  at  bar.  We 
merely  remark,  in  passing,  that  upon  the 
law  point  argued  we  would  have  no  diffi^ 
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culty  in  reaching  a  conclusion  favorable  to 
the  respondent. 

After  careful  consideration  of  the  case, 
we  became  impressed  with  a  belief  that 
counsel  had  overlooked  and  failed  to  brief 
and  argue  what  we  were  inclined  to  deem 
the  controlling  rule  of  construction:  viz., 
that  the  devises  to  Arthur  Pierce  Gray  and 
to  George  H.  Gray  were  not  upon  condition 
either  precedent  or  subsequent,  but  that  the 
same  were  unconditional,  and  made  sub- 
ject merely  to  a  charge  in  favor  of  the  lega- 
tees Ruth  Beleal,  Myra  Pieldman,  and 
James  Burley  Gray.  Thereupon  we  request- 
ed counsel  to  furnish  supplemental  briefs 
upon  this  phase  of  the  case,  which  request 
has  been  complied  with.  A  careful  con- 
sideration of  such  supplemental  briefs  has 
served  to  confirm  the  correctness  of  our 
first  impressions.  As  we  construe  the  will, 
the  premise  upon  which  both  counsel  first 
argued  the  case  in  this  court,  to  wit,  that 
such  real  property  was  devised  to  the  sons, 
Arthur  Pierce  and  George  H.  Gray,  upon 
conditions  precedent  that  they  should  pay 
certain  bequests  to  Ruth  Beleal  and  Myra 
Pieldman,  daughters,  and  to  James  Burley 
Gray,  a  son  of  the  testator,  is  clearly  er- 
roneous. If  correct  in  this  conclusion,  it 
necessarily  follows  that  such  devises  were 
made  either  upon  condition  subsequent  or 
merely  subject  to  a  charge  upon  the  estates 
devised  in  favor  of  such  legatees  for  the 
amounts  of  such  legacies,  and  in  either  event 
the  question  argued  in  the  original  briefs, 
of  the  suspension  of  the  power  of  alienation, 
cannot  possibly  be  involved.  We  are  firm 
in  the  belief  that  the  testator  merely  in- 
tended to  make  such  legacies  charges 
against  the  estates. 

We  are  confirmed  in  this  belief  by  the 
provisions  of  the  will.  On  the  theory  that 
the  testator  intended  to  make  such  devises 
subject  to  conditions  precedent,  it  is  quite 
natural  that  he  would  have  made  some  pro- 
vision for  the  vesting  of  title  elsewhere  in 
the  event  such  conditions  were  not  com- 
plied with,  but  the  will  is  silent  in  this  re- 
spect. Furthermore,  such  conditions  could 
not  be  complied  with  until  after  the  termi- 
nation of  the  life  estate  in  the  mother,  for 
such  are  the  plain  provisions  of  the  will; 
and  yet  no  provision  is  made  for  an  abid- 
ing place  for  the  title  during  the  interim 
between  the  mother's  death  and  a  com- 
pliance with  such  conditions,  which  might 
be  a  period  of  two  years.  If  held  to  be  con- 
ditions precedent,  it  is,  of  course,  well  es- 
tablished that  no  estate  could  pass  to  the 
devisees  until  the  conditions  were  complied 
with.  Again,  it  clearly  was  testator's  in- 
tent to  bequeath  to  Ruth  Beleal,  ^lyra  Pield- 
man, and  James  Burley  Gray  the  sums 
stated,  vet  such  intent  roust  fail  if  the  de- 
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vises  to  Arthur  and  George  fail  either 
throiigli  noncompliance  with  the  alleged 
conditions  precedent  or  otherwise.  More- 
over, the  fact  that  the  testator  fixed  a 
period  of  two  years  from  and  after  the  death 
of  the  mother  in  which  such  legacies  could 
be  paid  by  Arthur  and  George  to  Ruth, 
Myra,  and  James  lends  support  to  our  eon- 
bt ruction  of  the  will,  for  it  is  very  improb- 
able that  tlie  testator,  if  he  intended  to 
withhold  the  vesting  of  such  estates  in  Ar- 
thur and  George  during  the  interim  which 
might  occur,  would  not  have  made  some  pro- 
vision for  the  occupancy  and  control,  as 
well  as  the  ownership,  of  the  property 
during  such  period.  When  we  consider  the 
entire  will  with  a  view  of  determining  the 
intention  of  the  testator,  which  is  the  sole 
object  aimed  at,  we  are  forced  to  conclude 
that,  subject  to  the  life  estate  in  the  moth- 
er, the  devises  operated  to  vest  title  in 
Arthur  and  George  unconditionally  at  the 
death  of  the  testator,  but  that  they  took 
thereunder  subject  to  a  charge  impressed 
upon  their  estates  for  the  payments  of  the 
legacies  aforesaid  within  two  years  after 
the  mother's  death.  Well-settled  rules  of 
construction,  as  well  as  the  authorities,  lend 
ample  support  to  our  views.  Brief  reference 
to  such  rules  and  to  a  few  authorities  will 
here  be  made. 

Page  on  V\  ills,  §  461,  announces  a  cor- 
rect rule  of  construction  as  follows:  "TTie 
sole  object  and  intention  of  the  rules  upon 
the  subject  of  construction  is  to  ascertain 
the  intention  of  the  testator.  As  was  said 
by  Chief  Justice  Marshall:  *The  intent  of 
the  testator  is  the  cardinal  rule  in  the  con- 
struction of  wills,  and,  if  that  intent  can 
be  clearly  conceived,  and  is  not  contrary  to 
some  positive  rule  of  law,  it  must  prevail.' 
The  purpose  of  the  court  in  construing  a 
will  is  solely  to  ascertain  the  intention  of 
the  testator  as  the  same  appears  from  a  full 
and  complete  consideration  of  the  entire 
will.  The  intention  of  testator  is  said,  in 
a  recent  Virginia  case,  to  be  the  'life  and 
soul  of  a  will,'  and  if  this  intention  is  clear, 
and  is  not  in  violation  of  any  rule  of  law, 
it  must  govern  with  absolute  sway." 

In  §  465  this  author  also  says:  "Tes- 
tator will  be  presumed  to  know  the  limits 
imposed  by  law  upon  his  testamentary  pow- 
er, and  to  strive  to  comply  with  those  limits. 
Thus,  if  one  construction  of  the  will  will 
cause  it  to  violate  the  rule  against  per- 
petuities, and  another  construction  will 
make  it  comply  with  this  rule,  the  construc- 
tion which  makes  it  comply  with  this  rule 
will  be  preferred."  And  in  §  466  we  quote: 
"It  will  be  presumed  that  a  person,  when  he 
makes  and  publishes  a  will,  intends  to  dis- 
pose of  his  whole  estate,  unless  the  presump- 
tion is  rebutted  by  its  provisions  or  evi- 
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dence  to  the  contrary."  And  in  §  732  we 
quote  the  following:  "Devises  are  often 
made  to  one  with  the  direction  that  he  pay 
a  certain  sum  to  another.  Whether  the  sum 
thus  to  be  paid  is  made  a  cliarge  upon  the 
land  by  such  gift  is  a  question  involving 
some  difference  of  judicial  opinion;  but  it 
can,  in  general,  be  determined  by  the  same 
principles  as  those  which  determine  wheth- 
er a  direction  to  support  is  a  charge  upon 
property  devised  or  not.  A  gift  to  one, 
subject  to  the  payment  of  a  specified  amount 
to  another,  is  held  to  make  the  payment  of 
such  amount  a  charge  upon  the  land  devised. 
.  .  .  Gifts  of  this  sort  are  held  to  im- 
pose charges  on  the  land  devised,  rather 
than  to  constitute  conditions  precedent, 
when  there  is  no  gift  over  in  case  of  fail- 
ure to  pay  the  beneficiary  designated.  In 
cases  of  doubt  the  presence  or  absence  of  a 
gift  over  is  held  to  determine  whether  che 
will  creates  a  charge  or  imposes  a  condi- 
tion precedent."  See  also  Rood,  Wills, 
§  623. 

In  40  Cyc.  1683,  we  find  the  following  ac- 
curate statement  relative  to  how  a  condi- 
tion in  a  will  can  be  created:  "To  create  a 
condition  in  the  case  of  a  devise  or  bequest 
apt  words  to  that  end  must  be  used.  It  is 
not  necessary,  however,  that  any  particular 
form  of  words  shall  be  employed,  but  when- 
ever it  clearly  appears  from  the  language 
used,  aided,  it  may  be,  in  a  proper  case  by 
extrinsic  evidence,  that  it  was  the  intention 
of  the  testator  to  impose  a  condition  prece- 
dent or  subsequent,  such  intention  will  be 
given  effect.  On  the  other  hand,  even  the 
use  of  the  words  'upon  condition,'  although 
they  are  of  course  most  appropriate,  will  not 
create  a  condition  if  a  contrary  intent  ap- 
pears from  the  will.  The  intention  to  create 
a  condition  must  clearly  appear,  for  the 
courts  will  not  construe  a  testator's  words 
as  importing  a  condition  if  a  different  mean- 
ing can  be  fairly  given  to  them," — citing 
numerous  autliorities  in  support  of  the  text. 

At  page  1697  of  the  same  treatise  the  au- 
thor distinguishes  a  condition  from  a  charge 
or  trust  in  the  following  terse  language: 
"The  doctrine  has  been  announced  in  manv 
cases  that  a  condition  for  the  benefit  of  a 
person,  particularly  where  it  is  a  mere  di- 
rection enjoining  some  act  upon  a  devisee 
or  legatee,  without  any  expressed  or  clearly 
implied  intention  that  its  breach  shall  work 
a  forfeiture  of  the  estate,  should  be  re- 
garded as  creating  a  charge  or  trust  upon 
the  land  or  fund  in  such  person's  favor,  to 
be  enforced  as  other  charges  and  trusts,  and 
not  as  a  limitation  upon  the  estate  or  in- 
terest devised,  even  though  the  words  used 
mav  indicate  a  condition." 

The  adjudicated  cases  are  very  numerous 
in  support  of  the  rules  of  construction  above 
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quoted.     We   will   review   briefly   some  of 
these  cases: 

A  very  similar  ease  to  the  one  at  bar 
arose  in  Vermont,  and  is  reported  in  Casoy 
V.  Casey,  6J>  Vt.  518.  Taft,  J.,  in  spcaki::g 
for  the  court,  said:  "The  right  of  the  plaiu< 
tiff  to  maintain  this  action  depends  upon 
whethrr  he  took,  under  his  father's  will,  the 
legal  eBtato  in  the  premises  sued  for.  His 
father  devised  tlie  promises  to  the  plaintiff 
for  life,  witli  remainder  to  the  plaintiff's 
children,  upon  the  express^  condition  that 
the  plaintiff  paid  to  liia  brother  Michael 
$700  on  or  before  the  1st  day  of  April  after 
the  testator's  death.  That  sum  has  nenrer 
been  paid:  and  the  defendant  insists  that  the 
legal  title  to  the  premises  has  never  vested 
in  the  plaintiff.  Tlicre  are  eases  in  our  sis- 
ter states  which  liold  that  such  conditions 
arc  conditions  precedent,  and  that  no  title 
to  the  lands  devised  vests  until  the  condi- 
tions are  performed.  Such  may  be  the  rule 
in  tiie  construction  of  deeds  and  contracts, 
hut  great  latitude  has  been  exercised  by  the 
courts  in  the  construction  of  wills.  'It  has 
been  held  that  that  which  may  be  a  condi- 
tion precedent  in  a  deed  may  be  a  condition 
8ubs(H|uent  in  a  will.*  Jennings  v.  Gower, 
Gro.  Eliz.  pt.  1,  p.  219.  And  tlie  rules  of 
construction  are  so  liberal  that  it  has  been 
held  that  *no  precise  form  of  words  is  nec- 
essary to  create  conditions  in  wills;  but 
whenever  it  clearly  appears  that  it  was  the 
tostator's  intent  to  make  a  condition,  that 
intent  shall  be  carried  into  effect.'  2  Wil- 
liams, Kxrs.  1081.  The  case  at  bar  should 
not  turn  upon  any  technical  construction 
to  be  given  the  words  used.  The  great  ob- 
ject is  to  come  at  the  intention  of  the  tes* 
tator.  Nice  grammatical  constructions 
whicii  lead  aside  from  this  grand  object 
are  to  be  disregarded.  The  testator  provid- 
ed some  of  his  children  with  homes, — ^those, 
it  is  said,  who  were  living  in  this  state, — 
distributing  his  real  property  among  them. 
He  gave  Michael,  living  out  of  the  state, 
$1,000,  requiring  the  plaintiff  to  pay  $700 
of  it,  and  giving  the  plaintiff  his  home  farm 
on  condition  that  he  sliould  pay  it  on  or 
before  the  l«t  day  of  April  after  the  testa- 
tor's decease.  It  was  the  evident  intent  of 
the  testator  that  upon  his  death  the  plain- 
tiff should  be  vested  at  once  with  the  title 
and  ownership  of  the  farm.;  that  the  pay- 
ment of  the  $700  should  be  charged  upon 
it;  and  that  it  should  be  held  subject  to 
such  equitable  lien.  This  is  the  construc- 
tion that  we  think  should  be  given  to  the 
will.  It  could  not  have  been  the  testator's 
intent  that  in  case  he  had  died  on  the  last 
day  of  March,  that  the  devisee  should  lose 
all  benefit  of  the  gift  in  ease  lio  did  not  pay 
the  $700  the  next  day.  The  plaintiff  there- 
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fore  had  a  sufficient  title  to  maintain  eject- 
ment." 

The  supreme  court  of  Michigan,  in  Mc- 
Carty  v.  Fish,  87  Mich.  4«,  49  N.  W.  513,  in 
speaking  to  the  point,  said:  "The  fact  that 
the  testator  makes  no  provision  in  regard 
to  the  disposition  of  the  estate,  providing 
the  event  named  for  a  devisee  or  legatee 
coming  into  full  possession  never  occurs,  is 
regarded  as  satisfactorily  showing  that  it 
was  not  in  the  mind  of  the  testator  to  create 
a  contingent  estate.  In  Eldridge  v.  Eld- 
ridge,  9  Gush.  616,  Shaw,  Ch.  J.,  defines  the 
rule  of  construction  upon  this  subject  thus.- 
'When,  therefore,  words  are  equivocal,  leav- 
ing it  in  some  doubt  whether  words  of  con* 
tingency  or  condition  apply  to  the  gift  it- 
self or  to  the  time  of  payment,  courts  are 
inclined  to  construe  them  rather  as  apply-' 
ing  to  the  time  of  payment,  and  to  hold 
the  gift  rather  as  vested  than  contingent.' 
In  Dingley  v.  Dingley,  6  Mass.  537,  Par- 
sons, Gh.  J.,  states  the  rule  as  follows: 
Tor  it  is  a  rule  of  law  that  a  remainder  is 
not  to  be  considered  as  contingent  when  it 
may  be  construed,  consistently  with  the  tes- 
tator's intention,  to  be  rested.'  In  Smith's 
Appeal,  23  Pa.  9,  it  was  said:  "The  law 
favors  an  absolute  rather  than  a  defeasible 
estate;  a  vested  rather  than  a  contingent 
one;  a  primary  rather  than  the  secondiary 
intent.'  In  Letchworth's  Appeal,  30  Pa. 
175,  it  was  held  that  the  law  always  in- 
clines to  hold  the  whole  interest  in  property 
as  vested  rather  than  contingent,  and  there- 
fore in  case  of  doubt  it  declares  tlie  inter- 
est vested." 

The  following  language  from  the  supreme 
court  of  West  Virginia  is  strikingly  appli- 
cable to  the  case  at  bar:  "He  made  no  pro^ 
vision  for  their  payment  out  of  personalty 
if  there  was  any  besides  that  given  his  wife, 
and  it  seems  he  owned  no  land  besides  that 
given  his  sons:  and,  as  he  surely  expected 
all  these  legacies,  amounting  to  $12,300,  l)e- 
sides  the  annual  legacy  of  $500  to  his  wife, 
to  be  paid,  we  may  ask,  how  could  he  ex- 
pect them  to  be  paid  except  out  of  the 
land?"  Hogg  v.  Browning,  47  W.  Va.  22, 
34  S.  E.  754. 

The  Iowa  court,  in  the  very  recent  case  o^ 
Schrader  v.  Sohrader,  158  Iowa,  85,  139  X. 
W.  160,  speaking  through  Mr.  Justice  Weav- 
er, announces  a  like  rule  as  follows :  "That 
the  testator  regarded  it  as  a  lien  or  eharge, 
and  not  a  condition  precedent,  is  made  evi- 
dent by  the  fact  that  he  did  not  attempt  to 
devise  the  fee  to  anyone  else  in  case  of 
George's  failure  to  make  the  payment. 
.  .  .  The  fact  that  the  will  does  not 
proyide  for  a  devise  over  to  another  on  fail-< 
ure  of  the  first-named  devisee  to  perform 
the  condition  attached  to  the  gift  is  by  ail 
a^tthorities    considered    a    oircnmstanee    of 
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much  weight,  indicating  that  the  condition 
is  not  precedent  to  the  vesting  of  an  estate," 
— citing  Cunningham  v.  Parker,  146  N.  Y. 
29,  48  Am.  St.  Rep.  765,  40  N.  E.  635; 
Hoas  V.  Hoss,  140  Ind.  551,  39  N.  E.  255; 
lianna's  Appeal,  81  Pa.  53;  Pearcy  v.  Green- 
well,  80  Ky.  616;  Vandevort's  Case,  62 
Hun,  612,  17  N.  Y.  Supp.  316.  The  provi- 
sions  of  the  will  in  the  Iowa  case  were  not 
materially  diflferent  from  those  in  the  will 
before  us. 

A  very  similar  will  was  before  the  Wis- 
consin court  in  the  recent  case,  Korn's  Will, 
128  Wis.  428,  107  N.  W.  659.  The  will  in 
that  case  gave  the  testator's  widow  the 
use  and  income  of  all  his  real  estate  dur- 
ing her  life,  and  ''after  the  death  of  my 
said  wife  I  dispose  of  my  property  as  fol- 
lows; to  wit,  3d.  I  will,  devise,  and  be- 
queath to  my  son  William  Korn  my  farm 
[description],  upon  the  express  condition, 
however,  that  he  shall  pay  to  my  daughter, 
Phillipina  Steele,  the  sum  of  $5,000  within 
one  year  after  the  death  of  my  said  wife." 
Mr.  Justice  Dodge,  in  speaking  for  the 
court,  said:  "This  naturally  brings  us  to 
a  consideration  of  the  intent  with  reference 
to  this  legacy.  The  will  docs  not,  in  terms, 
provide  4;hat  the  same  should  be  a  charge, 
but  uses  the  expression  that  the  devise  to 
William  is  upon  the  condition  that  he  shall, 
within  one  vear  after  the  widow's  death, 
pay  this  amount  to  Phillipina.  The  ex- 
pression 'upon  condition/  if  not  otherwise 
'qualified,  might  be  construed  as  a  condition 
precedent,  so  that  William  could  not  take 
the  land  at  all  without  making  such  pay- 
ment, but  since  he  was  to  take  in  posses- 
sion immediately  upon  his  mother's  death, 
and  was  not  required  to  make  the  payment 
until  afterwards,  namely,  within  a  year,  of 
course  no  condition  precedent  was  intendcKl. 
If,  then,  it  is  a  condition  at  all,  it  is  a  con- 
dition subsequent;  but  there  is  no  sugges- 
tion that  his  title  is  to  be  devested  upon 
breach  of  that  condition,  and  no  provision 
is  made  for  anyone  else  to  take  the  land 
upon  such  breach.  Hence  it  seems  ncces* 
sary  to  deduce  some  other  practical  mean- 
ing and  purpose  from  this  language.  We 
are  persuaded  that  the  trial  court  reached 
substantially  the  right  conclusion  on  this 
subject.  We  think  it  plain  that  this  $6,000 
provision  for  the  daughter— all  that  she 
receives  under  the  will< — ^wa«  a  verv  domi- 
nant  purpase  in  the  mind  of  the  testator, 
and  that  his  wishes,  as  evinced  by  the  will, 
would  not  be  satislied  unless  she  receives 
it;  hence  that  he  intended  to  declare  his 
will  that,  out  of  this  farm,  constituting 
nearly  half  of  his  estate,  should  be  paid, 
in  any  event,  $5,000  to  the  daughter,  Phil- 
lipina; that  this  purpose  should  not  be  de- 
feated either  through  William's  inability 
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to  raise  that  amount  of  money  upon  his 
limited  estate  therein  or  otherwise.  To 
reacli  this  result,  he  must  have  intended  to 
confer  upon  her  the  right  to  a  lien  or 
charge  for  this  amount  upon  the  whole  title 
in  these  premises,  and  we  agree  with  the 
trial  court  in  holding  that  the  will  does  so. 
Such  lien  or  charge  being  created,  of  course 
the  right  exists  in  her  to  invoke  the  powers 
of  a  court,  whether  of  law  or  equity,  to  ex- 
ert its  proper  machinery  to  render  that 
lien  effective  in  producing  the  money  she 
is  entitled  to  have.  Courts  of  equity  have 
many  such  methods  within  their  power, 
prominent  among  which  is  the  judicial  sale, 
whereby  any  title  or  any  portion  found  nec- 
essary may  be  transferred  to  a  purchaser 
who  will  pay  the  amount  of  money  requisite 
to  satisfy  the  charge.  W*e  think  it  proper 
to  declare  also  that,  she  being  sui  juris, 
her  right  to  this  legacy,  with  all  its  accom- 
panying security,  can  be  sold  or  trans- 
ferred by  her  like  any  other  property,  so 
that  anyone,  other  than  William,  paying 
to  her  the  $5,000  to  which  she  is  entitled 
may,  with  her  co-operation,  acquire  ail  her 
rights  in  the  land.  We  presume  that  the 
trial  court  intended  to  declare,  by  its  judg- 
ment, a  diarge  of  this  character,  and  no 
modification  or  change  of  the  judgment,  so 
construed,  is  necessarv."  We  are  in  entire 
accord  with  the  reasoning  and  conclusion 
of  the  Wisconsin  court  in  the  above  case, 
and  adopt  such  reasoning  in  the  case  at  bar. 
See  also  McKally  v.  McNally,  23  R.  I. 
180,  49  Atl.  699,  which  is  directly  In  point 
in  support  of  our  holding.  The  language  in 
the  opinion  is  so  pertinent  to  the  case  at 
bar  that  we  cannot  refrain  from  quoting 
therefrom:  "The  will  of  :Mary  McNaliy 
gave  to  her  daugiiter  Catherine  Bell  'the 
upper  tenement  in  house  on  lot  No.  1,  in- 
cluding lot,  conditioned  upon  said  Catlie- 
rine  paying  to  my  daughter  Annie  W^halan 
the  sum  of  $400,'  Also  to  'Frank  McXally 
the  lower  tenement  in  above  said  house,  for- 
ever, conditioned  upon  said  Frank  paying 
to  my  son  James  E.  and  daughter  Eliza  the 
sum  of  three  hundred  dollars  ($300  cash).' 
Tlie  two  tenements  in  house  on  lot  No.  2 
were  devised  in  similar  terms,  the  lower 
to  James  E.  and  Eliza,  including  lot,  and 
the  upper  to  Bridget  McNally.  Then  fol- 
lowed those  two  clauses:  *The  above  sums 
to  be  paid  within  throe  years  from  the  time 
of  my  decease.  Also  said  James  E.  and 
Eliza  are  required  to  provide  suitable  pro- 
visions for  the  sustenance  of  my  son  Philip 
during  his  life.'  .  .  .  The  first  question 
raised  is  whether  the  payment  of  the  sums 
stated  is  a  condition  preoedentior  oendition 
subsequent,  or  a  charge  upon  the  real  estate 
devised.  It  is  plain  that  the  will  does  not 
create  a   condition  precedent,  because  the 
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4evi8es  are  to  take  effect  upon  the  death  of 
the  testatrix,  while  the  pM^meut  is  post^ 
poued  for  three  yeara;  nor  a  condition  sub- 
aequent,  because  there  la  nothing  in  the 
will  to  show  an  intention  of  the  testatrix 
to  subject  the  estate  to  forfeiture.  The 
payments  were  not  for  the  benefit  of  her  es- 
tate or  of  her  heirs  generally,  to  whom  a 
forfeiture  would  inure,  but  a  mode  of  equal- 
ising her  gifts  hy  requiring  cJjildren  to 
whom  real  estate  was  devised  to  make  pay- 
ments of  money  to  other  ehildren  who  re- 
ceived no  other  gift  from  her.  As  there  is 
no  residuary  clause  in  the  will,  it  is  evi* 
dent  that  her  property  consisted  only  of  this 
real  estate,  which  could  not  be  divided  into 
as  many  parts  as  there  were  cliildren ;  hence 
the  equalization  in  payments  of  money.  The 
use  of  the  word  'oonditioned'  does  not  neces- 
sarily imply  a  strict  condition,  either  pre- 
cedent  or  subsequent.  The  intention  must 
control.  2  W  ashb.  Real  Prop.  $th  ed.  446, 
^  3,  and  cases  cited  in  note  5.  We  think 
that  the  intent  in  this  case  was  to  make  the 
payments  a  charge  upon  the  estate  devised." 

8ee  also  Spangler  v.  Newman,  239  111. 
616,  88  N.  E.  202;  Perry  v.  Hale,  44  N.  H. 
363.  In  the  latter  case  the  facts  were  that 
the  testator  devised  a  life  estate  in  his  farm 
to  his  wife  and  then  to  his  son,  ''on  con- 
dition that  he  pay  testator *s  daughter  ^usan 
$700,  and  his  daughter  Mary  Ann  $800," 
and  it  was  held  that  the  bequests  wei*e  a 
mere  charge  upon  the  farm. 

We  might  cite  many  more  authorities 
holding  to  the  same  effect,  but  we  deem  it 
unnecessary.  We  are  entirely  clear  that, 
by  the  will  in  question,  the  testator  did  not 


iudend  that  the  devises  to  his  sons  should 
be  upon  any  condition  either  precedent  or 
subsequent,  but  rathej*  his  intent  was  to 
vest  in  them,  at  the  date  of  their  mother's 
death,  an  unconditional  estate,  impressed, 
Itowever,  with  a  charge  or  trust  in  favor  of 
tlte  legatees  aforesaid  for  the  payment  of 
such  legacies.  Not  only  the  weight  of  >  au* 
thority,  but,  we  believe,  all  authorities,  sup- 
port this  conclusion. 

In  his  supplemental  brief  respondents' 
coimsel  asserts  that  the  foregoing  authori- 
ties are  not  in  point  because  of  a  distinc- 
tion in  the  statutes  relating  to  perpetuities, 
but  we  are  wholly  at  a  loss  to  understand 
how  these  authorities  can  be  differentiated 
from  the  case  at  bar  on  sach  ground.  Sure* 
ly,  if  the  provisions  of  the^  will  create  a 
mere  charge  instead  of  a  conditional  devise, 
the  statute  against  perpetuities  and  limiting 
the  suspension  of  the  power  of  alienation 
has  no  relevancy.  The  rule  of  construction 
which  requires  the  testator's  intention  to  be 
given  effect  is  universally  recognized,  and 
no  different  rule  is  in  force  in  common-law 
states  than  is  in  force  in  Code  states  like 
North  Dakota.  Respondents'  counsel  seem:<; 
to  predicate  his  whole  argument  upon  the 
assumption  that  the  devises  in  question 
were  upon  a  condition  precedent,  and,  as  wc 
have  seen,  such  assumption  is  unwarranted 
and  without  support  in  the  authorities. 

The  judgment  of  the  District  Court  is 
accordingly  reversed,  and  the  cause  re- 
manded for  further  proceedings. 

Petition  for  rehearing  denied  April  13, 
1914. 


Annotation — ^Provision  in  devise  for  pajrment  of  a  sum  of  money,  or  for 
the  support  of  a  third  person,  as  a  charge,  a  condition  subsequent,  or 
a  condition  precedent. 


/.  Scope  and  introducUotif   617. 
II,  Considerations  to  he  taken  into  ^c* 
count   4fn   detetnnining   testa ^ 
tor's  intention: 

a.  As  to  the  etiaracter  of  the  <im- 

nexed  condition,    620. 

b.  Ah  to  the  creation  of  a  charge, 

622, 
Hi.  Casea  involving  the  question  wheth" 
er  or  not  a  condition  precede 
ent  was  created: 
a.  Cases  in  tthich  the  provision 
has  been  constrtted.  as  a  con- 
dititm.  precedent,   626. 
h.  Cases  in   which  the  provision 
has  been  held  not  to  create  a 
condition  precedent,   627. 
IV.  Cases  involving  the  question  wheth- 
er   a   amdition   subsequent    was 
oreatedf   629. 
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V.  Cases  considering  the  question 
whether  or  not  a  charge  was 
created: 

a.  Cases  in  tehich  the  provision 

has     been     construed    as     a 
charge,  634. 

b.  Cases  in  which  the  provision 

has  been  lield  ineffectual  to 
create  a   charge,   646. 

I.  Scope  and  introduction. 

The  purpose  of  this  annotation  is  to 
bring  together  cases  which  discuss  the 
character  of  a  testamentary  provision 
requiring  9  devisee  of  land  to  pay  a  sum 
of  money  to  a  third  person,  or  for  the 
benefit  of  the  estate,  or  to  support  a 
third  person,  as  imposing  a  ooqdition 
upon  the  devisee  upon  the  one  hand,  or  n 
ehat^e  in  favor  of  the  person  for  whose 
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benefit  the  provision  is  made,  on  the 
other,  as  well  in  order  to  facilitate  their 
examination  and  comparison  as  to  as- 
certain the  considerations  which  have 
influenced  their  decision.  While  cases  in 
which  the  devise  was  accompanied  by  a 
direction  to  support  and  maintain  a  third 
person  have  been  included,  since  such  a 
direction  is  in  efifect  a  pecuniary  legacy 
which  is  uncertain  in  amount,  but  ren- 
dered sufficiently  certain  by  the  circum- 
stances,^ and  gives  rise  to  the  same 
<}nestions  as  a  direction  to  pay  a  money 
legacy,  those  in  which  the  devise  was  on 
condition  of  supporting  the  testator  him- 
self have  been  excluded,  since  the  only 
question  that  can  arise  in  such  a  case  is 
a  very  different  one;  namely,  whether 
the  provision  relating  to  support  is  a 
condition  precedent  or  is  merely  indica- 
tive of  the  consideration  for  the  gift. 

Questions  arising  out  of  the  creation 
of  a  charge — such  as  whether  the  effect 
is  wholly  to  exonerate  the  personal  es- 
tate— are,  of  course,  wholly  outside  the 
scope  of  this  note;  nor  does  such  scope 
extend  to  the  question  whether  the  dev- 


isee is  merely  constituted  a  trustee  by 
the  direction  to  pay,  taking  no  beneficial 
interest  himself;  nor  to  the  question  as 
to  when  legacies  are  to  be  deemed 
charged  upon  testator's  realty  generally. 
The  question  whether  a  provision  in  a 
will  directing  a  payment  to  be  made  by 
a  devisee  creates  a  condition,  either  pre- 
cedent or  subsequent,  or  a  charge  on  the 
property  devised,  is  spoken  of  in  Re. Gray, 
ante,  611,  as  though  the  alternatives 
are  mutually  exclusive, — in  other  words, 
as  though  the  fact  that  such  a  provision 
creates  a  charge  precludes  it  from  oper- 
ating as  a  condition.  While  countenance 
for  this  view  may  be  found,*  some  courts 
have  treated  such  a  provision  as  a  con- 
dition so  far  as  the  rights  of  the  devisee 
were  concerned,  and  at  the  same  time  as 
a  charge  where  the  rights  of  the  legatee 
have  come  into  question.'  The  aversion 
of  modem  courts,  imbued  as  they  are 
with  principles  formerly  peculiar  to 
equity,  to  enforce  a  forfeiture,  leads 
them  to  construe  such  a  provision,  al- 
though phrased  as  a  condition,  as  a 
charge  only,*  unless  the  intention  of  the 


IRk  hards  v.  Merrill  (1832)  13  Pick. 
(Mass.)   405. 

2  Thus,  in  Taft  v.  Morse  (1842)  4  Met. 
(Mass.)  523,  it  is  said  that  the  fact  tliat 
the  testator  created  a  lien  or  charge  on  the 
land  is  inconsistent  with  a  devise  on  con- 
dition; for  if  the  testator  intended  to  give 
an  estate  on  condition,  there  wati  no  neces- 
sity for  charging  the  lands  in  order  to  se- 
cure the  payment  of  the  legacies. 

So,  also,  it  has  been  held  that  the  fact 
that  the  legatee  has  a  remedy  by  enforcing 
a  charge  against  the  realty  goes  to  show 
that  payment  is  not  a  condition  precedent 
to  vesting.  See  Creswell  v.  .Lawson  (1835) 
7  GUI  &  J,  (Md.)  227. 

In  Cunningham  v.  Parker  (1895)  146  N. 
Y.  29,  48  Am.  St.  Rep.  765,  40  N.  E.  635, 
where  testator  devised  and  bequeathed  to 
his  son  his  entire  ivsiduary  estate  *on  the 
condition  and  proviso  that  he  pay  to  the 
above-named  legatees  respectively  the  lega- 
cies herein  given  within  tlie  period  of  four 
years  after  my  decease,  without  interest; 
and  the  real  estate  so  devised  to  my  son 
Alexander  Whitford  is  charged  with  the 
payment  of  the  same/'  it  was  held,  in  view 
of  the  fact  that  there  was  no  provision  for 
a  re-entry  or  a  forfeiture,  and  no  dispo- 
sition consequent  upon  such  a  result,  or 
contemplating  it  in  any  way,  but,  on  the 
contrary,  an  explicit  charge  of  the  legacy 
upon  the  lands  in  the  hands  of  the  devisee, 
a  failure  to  pay  the  legacies  within  the 
time  specified  did  not  involve  a  forfeiture. 

«Tn  Downer  v.  Downer  (1830)  9  Watts 
(Pa.)  60,  where  testator  devised  certain 
lands  to  a  son,  "provided,  however,  that  he 
shall  pay  over  to  my  executors  for  the 
benefit  of  the  legatees  hereafter  mentioned" 
a  stated  sum  in  instalments,  it  was  held 
L.R.A.1917A. 


;  that  the  son's  estate  was  clearly  condi- 
tio^ial,  and  was  forfeited  by  his  refusal  to 
pay,  or  to  accept  the  devise;  but  that  the 
legacies  nevertheless  constituted  a  charge 
upon  the  land. 

And  see  also  Miles  v.  T^cigh  (173S)  1  Atk. 
573,  26  Eng.  Reprint,  360  (No.  127,  infra); 
Lindsey  v.  Lindi^ey  (1874)  45  Ind.  552  (No. 
21,  infra);  Reynolds  v.  Bond  (1882)  83  Ind. 
36  (No.  139,  infra) ;  Beck  v.  Montgomery 
(1843)  7  How.  (Miss.)  39  (No.  26,  infra) ; 
Hoover  v.  Hoover  (1847)  5  Pa.  351  (No, 
145,  infra). 

« In  Crawford  v.  Thoiupvon  (1883)  91  Ina. 
266,  46  Am.  Rep.  598,  it  is  said  tliat,  where 
the  language  of  a  trill  and  the  intention  of 
the  testator  admit  it,  bequests  expressed  to 
be  "on  condition"  Huhsoquent  are,  in  modern 
times,  to  be  considered  as  imposing  a  trust, 
and  not  as  imposing  conditions  which  will 
take  the  property  out  of  th«  legate-^  if  he 
does  not  comply  with  them. 

In  Re  Kirk  (1882)  L.  R.  21  Ch.  Div. 
(Eng.)  431,  it  \f»»  said  by  Jefsel.  M.  R., 
tliat  tliough  the  words  "on  condition"  may 
be  used  by  a  testator,  he  does  not  mean 
to  leave  it  to  the  choice  of  the  devisee  to 
say  whether  or  not  the  person  v  ho  is  to 
take  the  benefit  which  is  the  suhjevt  of  the 
condition  is  to  have  it  or  not.  "The  form 
looks  like  it,  but  the  substance  is  not  so. 
The  stibstancd  is  that  he  intends  the  legatee 
or  devisee  to  perform  the  condition  and  the 
person  who  takes  tlie  boLoefit  of  it  is  to 
have  it  in  any  event.  In  other  words,  it  is 
that  he  does  not  intend  the  devisee,  by  re- 
fusing to  perform  the  condition,  to  disap- 
point the  person  whom  I  will  call  the 
legatee,  nor  does  he  intend  the  death  of  the 
devisee  to  disappoint  the  legate*." 

Where  there  is   no  'pro\'i8ion  for  a  re- 
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testator  clearly  appears  that  the  devisee 
shall  lose  the  property  if  he  fails  to  per- 
form the  imposed  duty.  It  is  also  true 
that  a  provision  may  be  so  expressed  as 
to  create  a  eharg^e  and  yet  fail  to  dis- 
close an  intention  on  the  part  of  the 
testator  to  annex  a  condition  to  the  es- 
tate devised;  just  as  a  provision  an- 
nexing* a  condition  may  be  insuflfleient  to 
create  a  charge.  Very  often,  however, 
it  is  immaterial,  where  the  rights  of  the 
devisee  only  are  concerned,  whether  the 
provision  in  question  is  called  a  charge 
or  a  condition  subsequent, — as  in  cases 
in  which  the  ultimate  question  is  wheth- 
er the  title  has  vested,  or  whether  the 
devisee's  estate  is  defeated  where  the 
condition  has  become  impossible  of  per- 
formance (e.  g.,  as  by  the  death  in  tes- 
tator's lifetime  of  the  peraon  for  whose 
benefit  the  provision  is  made),  and  in 
these  cases  the   discussion   has  usually 


been  whether  pei*formauce  was  a  condi- 
tion precedent  or  subsequent.  These 
oases,  therefore,  are  not  to  be  taken  as 
denying  by  necessary  implication  that 
the  testamentary  provisions  therein  un- 
der construction  are  ineffectual  to  create 
a  charge  in  favor  of  their  beneficiaries. 
Conversely,  a  decision  made  where  the 
rights  of  the  beneficiary  only  are  under 
consideration,  that  the  provision  creates 
a  charge,  is  not  necessarily  conclusive 
that  it  does  not  also  operate  as  a  condi- 
tion. 

In  some  instances,  provisions  of  the 
character  herein  under  consideration 
have  been  construed  in  courts  of  law  as 
creating  a  conditional  limitation  rather 
than  a  condition  subsequent.  This  was 
for  the  purpose  of  avoiding  the  difficulty 
created  where  land  was  devised  to  the 
heir,  by  the  rule  that  only  the  creator 


entry  or  forfeiture,  and  nothing  to  support 
an  inference  that  the  estate  was  intended 
to  depend  upon  perforuiaace  of  tlie  condi- 
tion, the  words  used  will  be  held  to  import 
a  covenant,  and  not  a  condition.  Cunning- 
ham V.  Parker  (1895)  146  N.  Y.  20,  48  Am. 
St.  Rep.  766,  40  N.  E.  635. 

The  general  rule  is  that  M-hen  a  testator 
gives  property  to  one  person  with  or  upon  the 
condition  that  such  person  (ihall  give  a  des- 
ignated portion  of  such  property  or  its  pro- 
ceeds to  another  person,  a  noncompliance 
witli  the  condition  by  the  immediate  devi- 
see or  legatee  does  not  work  a  forfeiture  of 
the  estate  created  by  the  will.  Prince  v. 
Barrow  (1904)  120  Ga.  810,  48  S.  E.  412. 

In  1  Sugden  on  Powers,  p.  122,  it  was  said 
that  the  tendency  in  modern  times  is  to 
depart  from  the  fixed  interpretation  adopted 
in  an  earlier  period,  when  these  matters 
were  considered  only  with  reference  to  the 
common  law,  and  "that  what  by  the  old 
law  wan  deemed  a  devise  upon  condition 
would  now  perhaps,  and  in  almost  every 
case,  be  construed  a  devise  in  fee  upon 
trust,  and  by  this  construction,  instead  of 
the  heir  taking  advantage  of  the  condition 
l)roken,  the  cestui  que  trust  can  compel  an 
observance  of  the  tru«t  by  a  suit  in  equity." 
Williams,  J.,  referring  to  the  foregoing 
passage,  in  Wright  v.  Wilkin  (1882)  2 
Best  &  S.  (Eng.)  2.50.  said:  "As  to  the 
pas^^age  in  1  Sugden  on  Powers,  7th  ed.  p. 
122.  8th  ed.  p.  106,  pi.  15,  I  think  all  that 
I-ord  St.  Leonards  meant  to  say  was  that 
the  remedy  given  in  a  court  of  equity  for 
carrying  out  the  intention  of  a  testator  was 
one  which  in  old  times  the  courts  of  law 
could  not  ropar^.l.  Those  courts  thought 
themselves  restrained  from  looking  upon 
the  proceedings  in  a  court  of  equity  as  a 
remedy,  and  therefore  held  particular  words 
in  a  will  to  constitute  a  condition,  on  the 
ground  that,  if  they  did  not,  there  would 
be  no  remedy.  That  reason  has  long  since 
L.R.A.1917A. 


ceased,  and  therefore  a  different  view  is 
taken  as  to  wliether  particular  words  con- 
stitute a  condition.  But  I  do  not  think 
that  all  words  wliieli  would  formerly  have 
been  looked  on  as  creating  conditions  arc 
now  to  be  treated  as  trusts,  but  that  tliis 
can  be  done  only  where  the  court  of  chan- 
cery can  more  conveniently  give  effect  to 
the  wish  expressed  than  a  court  of  law." 
An  instance  of  the  construction  in  a  court 
of  law  of  a  provision  as  a  condition,  which 
was  more  apt  to  create  a  charge,  may  be 
found  in  Crickmere  v.  Paterson  (laSS)  Cro. 
Kfo5.  pt.  1,  p.  146,  78  Eng.  Reprint,  403,  1 
Leon.  pt.  1,  p.  174,  where  a  man  seised 
of  certain  land  and  having  issue,  two 
daughters,  A  and  B,  devised  all  his  land  to 
A  and  her  heirs,  that  she  pay  unto  B  a  cer- 
tain sum  of  money  at  a  certain  time.  The 
money  was  not  paid;  and  it  was  adjudored 
that  the  words  amounted  in  a  will  to  a 
condition,  and  the  reason  given  was  that 
the  land  was  devised  to  A  for  that  purpose, 
otherwise  B.  to  whom  the  money  was  ap- 
pointed to  he  paid,  would  be  remediless. 
In  Wheeler  v.  Walker  (1817)  2  Conn.  196, 
7  Am.  Dec.  204,  it  is  said:  "The  meaning 
of  the  expression  in  Crickmere's  Case, 
^otherwise  B,  to  whom  the  money  was  ap- 
pointed to  be  paid,  would  be  remediless/ 
has  been  quite  misconceived.  The  idea  com- 
municated, undoubtedly,  is  this,  that  under 
the  devise  there  was  no  other  legal  remedy. 
It  is  of  no  avail  in  this  construction  of  the 
devise,  that  chancery  may  i»ive  redress,  or 
that  the  devisee  has  engaged  to  make  pay- 
ment. The  court  neither  refer  to  the  rem- 
edy which  a  court  of  equity  may  impart, 
nor  to  any  future  possibilities:  for  the  ex- 
position given,  it  is  a  sufficient  reason  that 
the  law  gave  no  other  redress  by  virtue  of 
the  devise,  for  the  coercion  of  payment,  than 
by  construing  the  words  to  import  a  condi- 
tion. This  eO'ectuated  the  intent  of  the  tes- 
tator." 
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of  the  estate  or  his  heir  could  enter  for 
a  breach  of  a  condition  subsequent.'^ 

For  the  same  reason,  courts  of  equity 
inclined  to  construe  such  provisions  us 
creating  a  trust.* 

//.  Considerations  to  he  talcen  into  ac' 
count  in  determining  testator* 8  inten- 
tion,  ' 

a.  As  to  the  character  of  the  annexed  \ 

cofiilition. 

The  rules  of  construction  are  so  liberal 
that  it  has  been  held  that  no  precise 
form  of  words  is  necessary  to  create  con- 
ditions in  wills,  but  whenever  it  cleai'ly 
appears  that  it  was  the  testator's  intent 
to  make  a  condition,  that  intent  shall  be 
carried  into  effect.''  If  it  is  to  be  gath- 
ered from  all  the  provisions  of  a  will,  tak- 
en together,  that  the  expectation  of  the 
faithful  performance  of  the  duties  im- 
posed upon  the  devisee  by  the  will  served 
the  purpose  of  a  consideration  in  the 
mind  of  the  testator  to  induce  the  de- 
vise, and  that  but  for  that  expectation 
it  would  not  have  been  made,  and  that 
it  was  not  intended  that  the  devisee 
should  receive  or  retain  the  property 
devised  unless  he  should  discharge  the 
duty,  then  the  devise  must  be  regarded 
as  conditional.' 

On  the  other  hand,  the  use  of  the  word 
"condition"  •  or  "provided"  ^*  does  not 


necessarily  imply  a  strict  condition,  eith- 
er precedent  or  subsequent.  The  inten- 
tion must  control.  Greater  latitude  in 
the  construction  of  conditions  has  been 
exercised  by  the  courts  in  the  construc- 
tion of  wills  than  in  the  construction  of 
deeds  and  contracts. ^^ 

Likewise,  there  are  no  technical  words 
to  distinguish  conditions  precedent  and 
subsequent,  but  the  same  words  may  in- 
differently make  either,  according  to  the 
intention  of  the  person  who  creates 
them,^*  No  form  of  words  will  consti- 
tute a  condition  precedent  when  the  in- 
tention of  the  testator,  to  be  collected 
from  every  part  of  the  will,  clearly 
indicates  a  different  purpose,^'  and  even 
the  employment  of  the  words  "condition 
precedent"  is  not  controlling.^*  As  there 
are  no  technical  words  which  distinguish 
conditions  precedent  from  conditions 
subsequent,  whether  they  are  one  or  the 
other  depends  upon  whether  the  testator 
intended  that  a  compliance  with  the 
requisition  annexed  to  the  estate  devised 
should  be  a  condition  of  its  acquisition 
or  merely  of  its  retention.^*  If  the  act 
or  condition  required  does  not  neces- 
sarily precede  the  vesting  of  the  estate, 
but  may  accompany  or  follow  it,  and  if 
the  act  may  be  as  well  done  after  as 
before  the  vesting  of  the  estate,  or  if, 
from  the  nature  of  the  act  to  be  per- 
formed  and   the  time  required  for  its 


ftTaft  V.  Morse  (1842)  4  Met.  (Mass.) 
523. 

Thus,  in  Wellock  v.  Hammond  (1592) 
Cro.  EHz.  pt.  1,  p.  204,  78  Eng.  Reprint, 
460,  where  testator  devised  lands  to  his 
wife  for  life,  remainder  to  his  eldest  son, 
paying  40  shillings  to  each  of  his  four 
brothers  and  his  sister  within  two  years 
after  the  death  of  the  widow,  it  was  held 
that  the  word  'Spaying"  should  be  construed 
as  a  limitation,  and  not  as  a  condition,  for, 
''if  it  be  condition,  it  doth  extinguish  in  the 
heir,  and  no  remedy  for  the  money:  but 
being  a  limitation  the  law  shall  construe  it 
that  upon  the  nonpayment  of  the  money 
his  estate  shall  cease,  and  then  the  law 
shall  carry  it  to  the  heir  by  custom,  with- 
out any  limitation  over." 

«Thu8,  in  Re  Oliver  (1800)  62  L.  T.  X. 
S.  (Eng.)  533,  it  is  suid:  "There  is  a  well- 
known  rule  of  construction  that  a  devise 
upon  condition  that  the  devisee  make  cer- 
tain payments  within  a  given  time  will,  as 
a  general  rule,  be  construed  as  a  trust,  and 
not  as  a  condition,  because  if  construed  as 
a  condition  the  only  person  who  takes  ad- 
vantage of  the  condition  being  unperformed 
when  the  devise  is  by  will  is  the  tes- 
tator's own  heir.  ...  If  it  was  held 
that  the  devise  must  be  construed  as  im- 
porting a  condition  and  nothing  else,  the 
person  entitled  to  receive  the  payments 
would  lose  the  payments,  because  if  the 
L.R.A.1017A. 


payments  were  not  made  within  a  given 
time,  the  heir  of  the  testator  would  enter 
and  take  the  estate,  and  take  it  free.  It 
was  to  get  over  that  objection  that  it  has 
been  said  that  generally  the  right  construc- 
tion is  to  hold  that  the  devise  creates  a 
trust,  and  not  a  condition." 

7  Casey  v.  Casey  (1863)  55  Vt.  518. 

SLindsey  v.  Lindsev   (1874)   45  Ind.  552. 

9  McNally  v,  McNally  (1901)  23  R.  I.  180. 
49  Atl.  699. 

10  Woods  V.  Woods  (1853)  44  N.  C. 
(Busl)ee,  L.)  290. 

11  Casey  v.  Casey    (Vt.)   supra. 

W  Robinson  v.  Comyns  (1736)  Cas.  T. 
Talb.  164,  25  Eng.  Reprint,  718;  LinJsey 
V.  Lindsev  (1^74)  45  Ind.  552;  Hawkins  v, 
Hansen  fl914)  92  Kan.  740,  L.R.A.1915A. 
95,  142  Pac.  280;  Morse  v.  Hayden  (1889) 
82  Me.  227,  19  Atl.  443:  Creswell  v.  Lawson 
(1835)  7  Gill  &  J.  (Md.)  227;  Alexander  v, 
Alexander  (1900)  156  Mo.  413,  57  S.  W. 
110;  Warner  v.  Bronson  (1908)  81  Vt.  121, 
69  Atl.  655;  Burdis  v.  Burdis  (1898)  96 
Va.  81,  70  Am.  St.  Rep.  825,  30  S.  E.  462; 
Kinlay  v.  King  (1830)  3  Pet.  (XT.  S.)  346, 
7  L.  ed.  701. 

18  Stark  V.  Smiley  (1845)  25  Me.  201. 

l*Winn  V.  Tabernad?  Infirmary  (1910) 
135  Ga,  380,  32  L.R.A.(X.S.)  512, "69  S.  E. 
557. 

16  Birmingham  v.  Lesan  (1885)  77  Me. 
494,  1   Atl.  151. 
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performance,  it  'is  evidently  the  in  ten-  , 
tion  of  the  party  that  the  estate  shall  i 
vest  and  the  devisee  or  grantee  perform 
the  act  after  taking  possession,  then  the 
condition  is  subsequent.^* 

The  inclination  of  the  courts  toward  a 
construction  which  will  give  the  devisee 
a  vested  estate  will  lead  them  to  hold 
a  condition  to  be  subsequent  rather  than 
precedent  whenever  it  can  fairly  be  done 
without  violence  to  the  language  of  the 
instrument  under  which  the  claims  of 
the  party  are  asserted.^'' 

The  fact  that  the  devise  is  in  direct 
terms  which,  if  the  will  had  stopped 
there,  would  have  rendered  it  an  absolute 
devise,  tends  to  show  that  the  condition 
annexed  must  be  a  subsequent,  and  not  a 
precedent,  one.** 

Where  it  is  manifest  that  the  testator 
never  intended  the  devise  should  fail  be- 
cause of  the  impossibility  of  performing 
the  condition  attached,  it  shows  the  con- 
dition to  be  subsequent  rather  than  pre- 
cedent." 

The  fact  that  the  property  is  not 
given  elsewhere  in  the  meantime,  and 
that  the  condition  cannot  be  performed 
until  after  the  testator's  death,  goes  to 
show  that  a  condition  precedent  was  not 
intended.** 

The  fact  that  the  obligation  imposed 
is  not  a  single  act  to  be  done  or  omitted 
at  once,  but  of  a  continuing  character, 

HLindeev  v.  Lindsey  (1874)  45  Ind.  552; 
Hawkins  v.  Hansen  (1914)  92  Kan.  740. 
L.R.A.lftl5A,  95.  142  Pac.  280;  Burdis  v. 
Burdis  (1808)  06  Va.  81,  70  Am.  St.  Rep. 
825,  30  8.  E.  462:  Finlay  v.  King  (18.30)  3 
Pet.  (U.  S.)  346,  7  L.  ed.  701. 

Whether  a  condition  annexed  to  a  devise 
is  a  condition  precedent  or  subsequent  is  a 
question  that  doefl  not  depend  upon  the 
order  in  which  the  words  creating  the  con- 
dition stand  in  the  will,  but  upon  the  order 
of  time  in  which  it  is  required  to  be  per- 
formed, according  to  the  intention  of  the 
testator,  to  be  collected  from  the  entire 
will,  respect  being  had  in  looking  for  that 
intention  to  the  subject  matter  of  the  de- 
vise and  the  nature  and  object  of  the  condi- 
tion. Creswell  v.  Lawson  (1836)  7  Cill  & 
J.  (Md.)  227. 

"Schrader  v.  Schrader  (1912)  158  Iowa, 
85,  139  N.  W.  160;  Pennington  v.  Penning- 
ton (1889)  70  Md.  418,  3  L.R.A.  816,  17 
Ail.  329. 

The  law  leans  strongly  against  constru- 
ing a  legacy  or  devise  bo  that  it  doe^  not 
vest  on  the  decease  of  the  testator.  Sher^ 
man  v.  American  Congregational  Asso. 
(1902)  51  0.  C.  A.  329,  113  Fed.  609. 

IS  See  Laurens  v.  Lucas  (1864)  6  Rich. 
Eq.  (S.  C.)  217. 

M  (S.  C.)  Ibid. 

M  Kb  Gray,  ante,  611 ;  Cresivell  t.  Lawson 
(1835)  7  Gill  A  J.  (Md.)  227. 
L.R.A.1917A. 


which  may  run  through  a  long  series 
of  years  and  require  the  performance 
of  many  acts,  is  indicative  of  an  in- 
tention that  it  shall  operate  as  a  condi- 
tion subsequent.'^  But  the  fact  that  the 
condition  requires  something  to  be  done 
which  will  take  time  is  not  conclusive 
that  it  should  be  construed  as  a  condi- 
tion subsequent.  If  it  involves  any- 
thing in  the  nature  of  a  consideration, 
it  is  in  general  a  condition  precedent.** 

The  fact  that  the  enjoyment  of  the 
property  is  necessary  to  enable  the  dev- 
isee to  perform  the  condition  goes  to 
show  that  it  is  not  precedent.**  Ac- 
cordingly, conditions  of  support  and 
maintenance  in  wills,  without  any  lan- 
guage charging  the  property  devised 
with  the  performance  of  the  conditions, 
are  generally  regarded  as  conditions 
subsequent  because  of  the  implication 
that  the  devisee  is  to  have  possession 
and  control  of  the  premises  for  the  pur- 
pose of  fulfilling  the  conditions.** 

*'In  distinguishing  between  conditions 
precedent  and  subsequent,  the  time  fixed 
for  the  performance,  whether  expressly 
or  by  implication,  is  a  matter  of  no 
slight  importa:nce,"  and  the  fact  that 
payment  is  p>ostponed  shows  the  condi- 
tion to  be  subsequent.**  And  the  fact 
that  the  will  fixes  no  time  within  which 
the  payment  is  to  be  made  is  a  cir- 
cumstance going  to  show  that  the  pro- 

M  Burdis  v.  Burdis  (1898)  96  Va.  81,  70 
Am.  St.  Rep.  825,  30  S.  £.  462;  Merrill  v 
Emery  (1830)  10  Pick.  (Blass.)  507;  Winn 
V.  Tai>ernacle  Infirmary  (1910)  135  6a.  380; 
32  L,R.A(N.S.)  512,  69  S.  E.  657;  Stark  v. 
Smilev  (1845)  25  Me.  201;  Miller  v.  Negio 
Charles  (1829)  1  Gill  &  J.  (Md.)  390; 
Nunnerv  v.  Carter  (1860)  58  N.  C.  (5  Jones, 
Eq.)  370,  78  Am.  Dec.  231. 

ttTilley  v.  King  (1891)  109  N.  C.  461,  13 
S.  E.  936. 

M  Birmingham  v.  Lesan  (1885)  77  Me. 
494,  1  Atl.  151;  Alexander  v.  Alexander 
(1900)  156  Mo.  413,  57  S.  W.  110;  Laurens 
V.  Lucas  (1864)  6  Rich.  Eq.  (S.  C.j  217. 

«4Ho88  V.  Floss  (1894)  140  Ind.  551,  39 
N.  E.  2.55;  Gingrich  v.  Cingi-ich  (1896)  346 
Ind.  227,  45  N.  E.  101;  Morse  v.  Hayden 
(1889)  82  Me.  227,  19  Atl.  443. 

WRe  Oliver  (1890)  62  L.  T.  N.  S.  (Eng.) 
533;  Leighton  v.  Leighton  (1870)  58  Me. 
63. 

The  fact  that  the  devise  takes  eflfect  im> 
mediately,  while  payment  of  the  legacy  is 
postponed,  shows  that  the  payment  of  tlie 
legacy  is  not  a  condition  precedent.  Me- 
Nally  V.  McNally  (1901)  23  R.  I.  180,  49 
Atl. '699;  Korn's  Will  (1906)  128  Wis.  428, 
107  N.  W.  659. 

The  fact  that  payment  is  postponed  to  a 
period  which  may  extend  beyond  the  life  of 
the  devisee  is  a  circumstance  going  to  show 
that  the  testator  intended  to  make  the  pro- 
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vision  was  not  intended  as  a  condition 
precedent  to  vesting.'^® 

The  fact  tkat  testator  expressly  pro- 
vides that  the  devise  shall  be  void  if  the 
devisee  shall  fail  to  perform  the  con- 
dition imposed  goes  to  show  that  such 
condition  is  not  precedent,  since  if  it 
were  such  provision  would  be  unneces- 
rfarv.2*' 

Although  the  absence  of  a  limitation 
over  to  a  third  person  upon  a  failure  to 
perform  the  condition  has  great  weight 
where  the  intention  is  left  in  doubt,** 
it  can  have  no  influence  where  the  mean- 
ing is  clearly  expressed,  for  it  is  an 
elementarj'  principle  that  a  condition 
precedent  may  be  created  without  an 
ulterior  limitation.*® 

On  the  other  hand,  the  fact  that  the 
estate  is  limited  over  to  another  legatee 
in  the  event  of  the  nonperformance  of 
the  condition  by  the  original  legatee 
does  not  establish  its  character  as  a 
condition  precedent.'** 

The  fact  that,  if  the  devisee  should 
decline  to  make  the  payments  and  re- 
ject the  devise,  the  legatee  would  lose 
his  legacy,  is  not  conclusive  of  the  char- 
acter of  the  condition.'^  • 

h.  As  to  the  creation  of  a  charge. 

The  leaning  of  the  court  toward  vest- 
ing, of  which  mention  has  already  been 
made,  inclines  them,  wherever  possible, 


to  construe  a  provision  lor  the  payment 
of  a  legacy,  or  of  a  sum  of  money  to 
the  estate,  or  for  the  support  of  a  third 
person,  as  creating  a  charge  rather  than 
a  condition  precedent.** 

The  fact  that  testator  evidently  in- 
tended to  benefit  the  person  to  whom 
the  payment  is  to  be  made  goes  to  show 
that  the  provision  as  to  payment  docs 
not  operate  as  a  condition,  but  is  to  be 
regarded  as  a  charge ;  •*  and  in  this 
connection  the  fact  that  the  legacies  are 
given  to  the  testator's  wife  or  children 
is  entitled  to  much  consideration.**  The 
fact  that  such  person  happened  to  pre- 
decease the  testator,  whereby  the  pro- 
vision in  his  favor  lapsed,  can  make  no 
difference  in  the  construction  of  tes- 
tator's intention  at  the  time  he  executed 
the  will.*« 

It  has  been  held  that  where  there  is 
nothing  in  the  will  to  show  an  intention 
of  the  testator  to  subject  the  estate  to 
forfeiture,  and  the  payments  directed 
to  be  made  are  not  for  the  benefit  of  tlw 
estate  or  of  the  heirs  generally  to  whom 
a  forfeiture  would  inure,  but  are  a  mode 
of  equalizing  distribution,  the  provision 
should  be  r^arded  as  creating  a  charge 
rather   than  a  condition   subsequent.*'* 

No   particular   language   is   necessary 

to    create    a   charge   of   a   legacy    upon 

lands  devised,*''  but   such  a  charge  may 

'  be  created  by  implication,**  which,  how- 


viaion  a  charge  upon  the  land,  rather  than 
to  impose  a  mere  personal  liability  upon 
tlie  devisee,  which,  under  the  circumstances, 
might  be  totally  inadequate.  Re  Kleinheuz 
(1897)  28  Pittsb.  L.  J.  N.  S.  (Pa.)  306. 

Where  a  legacy  vests  at  the  death  of  the 
testator,  although  not  payable  until  later, 
everything  in  it  in  the  form  of  a  condition 
mu8t,  from  the  necessity  of  things,  be 
regarded  as  subsequent.  iShenuan  v.  Ameri- 
can Congiegatioiial  Asso.  (1902)  51  C.  C.  A. 
329,  113  Fed.  009. 

««See  Schrader  v.  Schrader  (1912)  158 
Iowa,  85,  139  N.  W.  160. 

27  Bryant  v.  Dungan  (1892)  92  Ky.  627, 
36  Am.  St.  Rep.  618,  18  S.  W.  636. 

M  The  fact  that  no  provision  is  made  for 
the  vesting  of  the  property  in  the  event 
of  a  broken  condition  is  a  circumgtance 
going  to  show  that  the  condition  is  not  pre- 
cedent to  vesting.  Uoss  v.  Hoss  (1894)  140 
Ind.  651,  39  N.  JC.  255;  Re  Gray,  ante, 
611;  and  see  also  McCarty  v.  Fish  (1891) 
87  Mich.  48,  49  N.  W.  613;  Woods  v.  Woods 
(1853)  44W.C.  (Busbee,  L.)290;  Wellons  v. 
Jordan  (1880)  83  N.  C.  371;  Cresvvell  v. 
Lawson  (1829)  7  Gill  &  J.  (Md.)  227:  War- 
ner v.  Bronson  (1908)  81  Vt.  121,  69  Atl.  655. 
•  In  Pearcy  v.  Greenwell  (1883)  80  Ky. 
616,  it  is  said  to  be  a  general  rule  that 
''where  there  is  no  devise  or  limitation  over 
to  take  efi'ect  upon  failure  to  perform  a 
condition  annexed  to  the  devise,  the  failure 
L.R.A.1917A. 


to  perform  the  condition,  though  precedent, 
does  not  forfeit  the  devise,  such  conditions 
being  construed  to  be  subsequent  condi- 
tions." (This,  of  course,  does  not  make 
sense;  probably  the  court  had  in  mind  the 
iiile  that  in  the  absence  of  a  gift  over,  a 
condition  may,  where  the  subject  of  the  gift 
is  personal  property,  be  held  inoperative  as 
being  in  terroreni.) 

MTilley  v.  King  (1891)  109  N.  C.  461, 
13  S    E    936 

sobheairs  v.  Smith   (1859)   37  Mias.  646. 

81  Jacobs  v.  Ditz  (1913)  260  111.  98,  102 
N.  E.  1077. 

S«  Jacobs  V.  Ditz  (1913)  260  HI.  98.  102 
N.  E.  1077;  Allen  v.  Allen  (1897)  121  N.  C. 
328,  28  S.  E.  513. 

8»  Prince  v.  Barrow  (1904)  120  Ga.  810, 
48  S.  E.  412;  Re  (4ray,  ante,  611;  Misen- 
heimer  v.  Sifford  (1886)  94  N.  C.  592; 
Kom's  Will  (1906)  128  Wis.  428,  107  X.  W. 
659. 

M  Thayer  v.  Finnegan  (1883)  134  Mass. 
62,  45  Am.  Rep.  285.^ 

••Prince  v.  Barrow  (6a.)  supra. 

»«McXally  v.  McXally  (1901)  23  R.  L 
180,  49  Atl.  699;  but  see,  as  impliedly  hold- 
ing the  contrai-y,  Hackadorn's  Appeal 
(1849)  11  Pa.  86  (No.  175,  infra),  and  Sauer 
V.  Mollinger  (1890)  138  Pa.  338,  22  Atl.  89 
(No.  187,  infra). 

STOkeson's  Appeal  (1868)  59  Pa.  99, 

81  While,  to  make  iegaciea  a  charge  on 
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ever,  must  be  plain  auc}  neeessary.    '^If  ( 

the  testator  desigos  to  charge  liis  estate,  j 
it  is  ea&y  to  do  so  in  direct  terms,  as  he 
can  couvey  his  meaning  in  such  clear 
and  unambiguous  manner  as  to  show  no 
doubt  of  his  intention.  It  is  far  better 
that  legatees  should  occasionally  en- 
counter the  hazard  of  loss  than  that  es- 
tates should  be  trammeled  with  doubtful 
liens  and  uncertain  encumbrances."  ^ 

The  statement  is  frequently  to  be 
found  in  tiie  Pennsylvania  ^decisions  that 
a  direction  to  devisees  to  pay  money 
(unless  out  of  the  land  devised)  ^  im- ' 


ports  nothing  more  than  a  personal  obli- 
gation ;  ^^  but  in  their  adherence  to  this 
rule  of  construction,  the  Pennsylvania 
courts  seem  to  stand  alone.^ 

It  is  well  settled  that  a  charge  may  be 
created  by  conditional  words.**  The 
character  of  the  phraseology  which  per- 
mits provisions  of  the  sort  herein  under 
consideration  being  construed  as  creat- 
ing charges  upon  the  property  devised 
has  been  discussed  in  several  cases  which 
may  be  found  in  the  subjoined  foot- 
note.** Charges  have  been  held  to  be 
created  by  implicatian  from  the  express 


]and,  it  mu&t  be  found  that  Buch  was  the 
tetitatav's  intention,  still  it  is  not  necensary 
that  its  ascertainment  should  rest  on  direct 
expression;  it  is  enough  if  the  intention 
appears  by  natural  and  obvious  implication 
from  the  provisions  of  the  will.  Brandt's 
Appeal  (1839)  8  Watts  (Pa.)  198;  Gilbert's 
:Vppeal  (1877)  85  Pa.  347;  Shenk  v.  Shenk 
(1802)  150  Pa.  521,  24  Atl.  680;  Wise's 
Ksitate  (1898)  188  Pa.  258,  41  Atl.  526; 
Sharp's  Estate  (1898)  7  Pa.  Super.  Ct.  372; 
I^Tke's  Estate  (1883)  2  Del.  Co.  Rep.  (Pa.) 
12. 

89  Hackadorn's  Appeal   (1849)   11  Pa.  86. 

*>  A  naked  xiirection  to  the  devisee  to 
pay  a  legacy  creates  only  a  personal  lia- 
bility if  he  accepts  the  devise;  but  a  direc- 
tioi/to  the  devisee  to  pay  a  legacy  out  of 
the  lands  devised,  or  as  a  condition  on 
which  the  lands  are  devised,  creates  not 
only  a  personal  liability  if  the  devise  is  ac- 
cep*ted»  but  also  a  charge  upon  the  lands 
devised.  W^ise's  Estate  (1898)  188  Pa.  258, 
41  Atl.  520. 

41  Miltenberger  v.  Schlegel  (1847)  7  Pa. 
241;  Hackadorn's  Appeal  (Pa.)  supra; 
Wright's  Appeal  (1849)  12  Pa,  256; 
Schryer's  Estate  (1868)  2  Brewst.  (Pa.) 
520:  Cable's  Appeal  (1870)  91  Pa.  327; 
Re  Furst  (1879)  2  Pearson  (Pa.)  492; 
W'alters  Appeal  (1880)  95  Pa.  305;  Van 
Vlicfs  Appeal  (1883)  102  Pa.  574; 
Haworth's  Appeal  (1884)  105  Pa.  362; 
Rowson's  Estate   (1897)   6  Pa.  Dist.  R.  61. 

«Thus,  in  Porter  v.  Jackson  (1883)  95 
Ittd.  210,  48  Am.  Rep.  704,  it  is  said  that 
where  real  estate  is  devised  to  the  person 
who  by  the  will  is  directed  to  pay  a  legacy, 
such  legacy  is  an  evtuitable  charge  upon  the 
real  estate  so  devised. 

A  statement  to  the  same  effect  may  be 
found  in  Schanck  v.  Arrowsraith  (1853)  9 
N.  J.  Eq.  314. 

And  in  Whitehouse  v.  Cargill  (1893)  86 
Me.  60,  29  Atl.  934,  it  is  said  that  when  the 
same  sentence  or  clause  by  which  land  is 
devised  imposes  upon  the  devisee  the  duty 
of  paying  an  annuity  or  other  sum  of 
money,  and  no  other  fund  is  provided  out  of 
which  the  payment  is  to  be  made,  such 
annuity  or  legacy  is  a  charge  upon  the  land. 

In  Thayer  v.  Finnegan  (18B3)  134  Mass. 
62,  45  Am.  Rep.  285,  it  is  said  that  where 
the  devisee  of  real  estate  is  positively  di- 
rected  to  pay  legacies,  especially  if  such 
L.R.A.1917A. 


direction  is  rx)ntained  in  the  same  sentence 
with  the  devise,  or  appears  to  be  given  in 
oonsideration  thereof,  it  has  been  sufficient 
to  create  a  charge  on  the  real  estate;  and 
if  no  other  provision  is  made  in  the  will 
for  the  payment  of  the  legacies,  this  is  con- 
sidered to  add  to  the  strength  of  the  pre* 
sumption. 

In  Hogg  V.  Browning  (1899)  47  W.  Va, 
22,  34  S.  £.  754,  it  is  said  that  where  a 
testator  gives  land  to  a  devisee  and  requires 
him  to  pay  a  legacy,  there  can  be  no  pre- 
sumption that  the  testator  intended  the 
devisee  to  pay  the  legacy  out  of  personalty 
rather  than  realty,  but  the  presumption 
should  be  the  other  way,  that  is,  that  he 
meant  the  land  to  be  good  for  the  legacy 
because  he  obliged  the  devisee  to  pay  the 
legatee. 

In  Robson  v.  Jardine  (1875)  22  Grant, 
Ch.  (U.  C.)  420,  the  coiut  said:  "I  think 
the  cases  warrant  the  conclusion  that  where 
a  testator  gives  real  estate  to  one  whom 
he  directs  to  pay  a  legatee  named  in  the 
will  a  sum  of  money,  and  the  devisee  ac- 
cepts the  devise,  he  takes  the  premises  on 
the  condition  that  he  pay  the  legatee;  and 
the  land  is  in  his  hands  subject  to  this  bur- 
den, and  liable  for  the  fuliUment  of  the 
obligation." 

48  See  cases  cited  in  footnotes  45-48, 
infra. 

When  a  devisor  uses  words  suited  to 
create  an  estate  upon  condition  subsequent, 
and  cluirges  the  same  estate  with  the  per- 
formance of  all  the  duties  and  aots  required 
by  the  conditional  words,  courts  may  con- 
clude that  it  was  the  real  intention  of  the 
devisor  to  make  the  estate  continue  to  be 
security  for  the  performance,  and  not  to 
subject  it  to  forfeiture  for  neglect.  And 
words  which  were  apparently  designed  to 
create  an  estate  upon  condition  have  been 
construed  to  have  no  such,  effect  when  per- 
formance was  required  of  the  only  peinson 
who  could  legally  make  an  entry  to  create 
a  forfeiture  of "  the  estate.  Marwick  v. 
Andrews  (1846)  25  Me.  525. 

**In  Warner  v.  Bullen  (1905)  123  lU. 
App.  138,  the  court,  after  an  extensive  re- 
view of  the  decisions,  stated  the  general 
rule  derived  therefrom  to  be  that  if  a  de- 
vise of  land  be  "on  condition"  that  the 
devisee  pay  a  stated  sum  to  another,  or 
"provided"  he  pay  such  sum,  or  "subject  to" 
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sion  employed,  or  with  the  aid  of  other 
indications  of  intention  to  be  found  in 
the  will,  where  the  devise  was  expressed 
to  be  "on  condition,"**  "with  the  condi- 
tion,"**  "subject    to    the    condition,"*' 


"provided,"**  or  "with  the  understand- 
ing"** that  the  devisee  pay  or  furnish 
support.  So,  where  the  property  is  de- 
vised to  him  "subject  to  the  payment"  or 
"obligation," ••  "by  paying,"**  "on"  or 


the  payment  of  such  sum,  or  if  the  devise 
be  "in  consideration"  that  the  devisee  make 
such  payment,  in  every  such  case  the  pay- 
ment of  such  sum  is  by  the  plain  intent 
of  the  will  made  a  charge  on  the  land  so 
devised,  unless  the  will  elsewhere  directs 
payment  out  of  some  other  fund,  or  unless 
the  will  contains  other  language  showing 
the  testator  did  not  intend  the  money 
should  be  a  charge  on  the  land. 

In  Bugbee  v.  Sargent  (1843)  23  Me.  260, 
it  is  said  that  when  an  estate  is  devised 
on  condition  of,  or  subject  to,  the  payment 
of  a  sum  of  money,  or  where  the  intention 
of  the  testator  to  make  an  estate,  specifical- 
ly devised,  the  fund  for  payment  of  a 
legacy,  is  clearly  exhibited,  such  legacy  is 
a  charge  upon  the  estate. 

Where  real  estate  is  devised  upon  condi- 
tion to  pay  a  legacy,  or  with  a  direction  to 
the  devisee  to  pay  the  legacy  in  respect  to 
the  estate  so  devised  to  him,  because  the 
real  estate  has  thus  been  devised,  such  real 
estate  is  in  equity  chargeable  with  the  pay- 
ment of  the  legacy,  unless  there  is  some- 
thing in  the  will  to  rebut  the  legal  presump- 
tion, or  from  which  it  can  be  inferred  that 
the  testator  intended  to  exempt  the  es- 
tate devised  from  that  charge.  Harris  v. 
Fly  (1830)  7  Paige  (N.  Y.)  421;  Sistrunk  v. 
Ware   (1881)    69  AU.  273. 

46  See  Spangler  v.  Newman  (1909)  239 
IlL  616,  88  N.  E.  202  (N'o.  52.  Infra);  Ellis 
v.  Dumond  (1913)  259  111.  483,  102  N.  E. 
801  (No.  53,  infra);  Warner  v.  HuUen 
(1905)  123  111.  App.  138  (No.  64,  infra); 
Wilson  V.  Piper  (1881)  77  Ind.  437  (No.  56, 
infra);  Crawford  v.  Thompson  (1883)  91 
Ind.  266,  46  Am.  Rep.  598  (No.  57,  infra) ; 
Ditchey  v.  Lee  (1906)  167  Ind.  267,  78  N. 
E.  97*2  (No.  58,  infra);  Schrader  v. 
Schrader  (1912)  158  Iowa,  85,  139  N.  W. 
160  (No.  59,  infra);  Berry  v.  Headington 
(1830)  3  J.  J.  Marsh.  (Ky.)  315  (No.  158, 
infra);  Pearcy  v.  Greenwell  (1883)  80  Ky. 
616  (No.  61,  infra);  Bugbee  v.  Sargent 
(1843)  23  Me.  269  (No.  63,  infra);  Merritt 
V.  Bucknam  (1886)  78  Me.  604,  7  Atl.  383 
(No.  65,  infra);  Gardenville  Permanent 
Loan  Asso.  v.  Walker  (1879)  62  Md.  452 
(No.  161,  infra);  Sherman  v.  Sherman 
(1862)  4  Allen  (Mass.)  392  (No.  73,  infra); 
Perry  v.  Hale  (1862)  44  W.  H.  363  (No.  77, 
infra);  Homing  v.  Wiederspalen  (1877)  28 
N,  J.  Eq.  387  (No.  79,  infra) ;  Fox  v.  Phelps 

(1837)  17  Wend.    (W.  Y.)    393,  affirmed  in 

(1838)  20  Wend.  437  (No.  164,  infra); 
Lodger  v.  Hatfield  (1877)  71  N.  Y.  92  (No. 
82,  infra);  Jjing  v.  Everling  (1893)  3  Misc. 
530,  23  M.  Y.  Supp.  329  (No.  165,  infra); 
Hanna's  Appeal  (1857)  31  Pa.  63  (No.  97. 
infra);  Walters's  Estate  (1901)  197  Pa. 
555,  47  Atl.  862  (No.  169,  infra) ;  Re  Moran 
(1900)  13  Pa.  Super.  Ct.  251  (No.  114, 
L.R.A.1917A. 


infra);  Gumaer's  Estate  (1902)  19  Pa. 
Super.  Ct.  621  (No.  115,  infra) ;  McNaliy  v. 
McNally  (1901)  23  R.  I.  180,  49  Atl.  699 
(No.  117,  infra);  Casey  v.  Casey  (1853) 
55  Vt.  518  (No.  119,  infra);  Warner  v. 
Bronson  (1908)  81  Vt.  121,  69  Ati.  655  (No. 
120,  infra);  Isner  v.  Kelley  (1902)  51  W. 
Va.  82,  41  S.  £.  158  (No.  170.  infra) ;  Korn's 
Will  (1906)  128  Wia.  428,  107  N.  W.  669 
(No.  125,  infra);  Wigg  v.  Wigg  (1739)  1 
Atk.  382,  26  Bag.  Reprint,  244  (No.  128, 
infra);  Wright  v.  Wilkin  (1860)  2  Best 
&  S.  (Eng.)  259,  10  Week.  Rep.  403  (No. 
131,  infra). 

4«See  Prince  v.  Barrow  (1904)  120  6a. 
810,  48  S.  E.  412  (No.  156,  infra) 

«  See  Daly  v.  Wilkie  (1884)  111  HI.  382 
(No.  50,  infra);  Smith  v.  Smith  (1888) 
48  Hun,  617,  15  N.  Y.  S.  R.  893,  1  N.  Y. 
Supp.  643  (No.  83.  infra) ;  Springer's  Ap- 
peal (1886)  111  Pa.  228,  2  Atl.  856  (No. 
104,  infra). 

*«Se€  Parsons  v.  Millar  (1901)  189  IlL 
107,  69  N.  E.  606  (No.  51,  infra);  Wood- 
ward v.  Wallirig  (1871)  31  Iowa,  533  (No. 
157,  infra);  Patrick  v.  Patrick  (1909)  135 
Ky.  307,  122  S.  W.  159  (No.  62,  infra); 
Smith  v.  Jackman  (1897)  115  Mieh.  192,  73 
N.  W.  228  (No.  75,  infra) ;  Skillman  v.  Van 
Pelt  (1832)  1  H.  J.  Bq.  511  (No.  141,  infra) ; 
Woods  V.  Woods  (1863)  44  H.  C.  (Busbee, 
L.)  290  (No.  86,  infra) ;  Patterson  v. 
Patterson  (1869)  63'  N.  C.  322  (No.  87, 
infra);  Misenheimer  v.  Sifford  (1886)  94 
W.  C.  592  (No.  166,  hifra) ;  .Huston  v. 
Ruston  (1796)  2  Dall.  (U.  S.)  243.  1  L.  ed. 
365,  1  Am.  Dec.  283  (No.  144.  infra) ;  HoUi- 
day  v.  Summerville  (1832)  8  Penr.  &  W. 
(Pa.)  533  (No.  93,  infra);  Pryer  v.  Mark 
(1889)  129  Pa.  529,  19  Atl.  895  (No.  106, 
infra);  Phillips's  Appeal  (1887)  17  Pittsb. 
L.  J.  N.  S.   (Pa.)   240   (No.  109,  infra). 

»See  Low  v.  Ramaev  (1909)  135  Ky. 
337,  135  Am.  St.  Rep.  459,  122  S.  W.  167 
(No.  159.  infra). 

"See  Emery  -r.  Swasey  (1902)  97  Me. 
136,  53  Atl.  992  (No.  160,  infra) ;  Re  More 
(1914)  179  Mich,  237,  146  N.  W.  319  (No. 
140,  infra);  Knecht's  Appeal  (1872)  71  Pa. 
333  (No.  149.  infra) ;  Hammond's  Estate 
(1900)  ^97  Pa.  119,  46  Atl.  035  (No.  152, 
infra);  Rutt's  Estate  (1908)  35  Pa.  Super. 
Ct.  522   (No.  116,  infra). 

•iSee  Revnoldf  v.  Bond  (1882)  83  Ind. 
36  (No.  139,  infra);  Phillii>s  v.  Stites 
(1865)  2  Duv.  (Ky.)  313  (No.  60,  infra); 
Ward  V.  Ward  (1834)  15  Pick.  (Mass.)  511 
(No.  71,  infra);  Nellons  v.  Truax  (1856) 
6  Ohio  St.  97  (No.  143,  infra);  Drake  v. 
Brown,  68  Pa.  223  (No.  101,  infra);  Lake's 
Estate  (1883)  2  Del.  Co.  Rep.  <Pa.)  12 
(No.  107,  infra) ;  Re  Burkhardt  (1888)  18 
Pittsb.  L.  J.  N.  S.  (Pa.)  213  (No.  110, 
infra). 
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"upon  his  paying,"  ••  **after  paying;'' ■• 
or  (the  Pennsylvania  decisions  to  the 
contrary  notwithstanding)  where  he  is 
directed  to  pay  or  f  ornish .  support  by 
gueh  expressions  as  "I  direct  that  he 
pay,"  •*  "he  paying"  or  "to  pay,"  **  "and 
[devisee]  shall  pay/'  or  some  equiva- 
lent expression,^*  "and  at  the  time  [the 
devisee]  has  to  pay;"*''^  or  where  the 
gift  of  money  is  "to  be  paid  by"  the  dev- 
isee;** or  where  the  devisee  is  to  have 
the  property  "for  paving,""  or  "for 
which  he  is  to  pay,"  •^  or  is  to  pay  "in 
consideration  thereof."  •* 

If  it  appears  from  the  language  of  the 
will  that  the  testator  intended  to  couple 
the  payment  of  the  legacy  by  the  dev- 


isee witii  the  devise  of  the  land,  so  that 
the  payment  is  to  be  made  because,  or 
as  a  condition  on  which,  the  devise  has 
been  made,  then  the  real  estate  devised 
is  in  equity  chargeable  with  the  pay- 
ment of  the  legacy.** 

Postponement  of  payment  is  a  cir- 
cumstance indicating  an  intention  to 
chaiige  the  legacies  on  the  land  de- 
vised.** 

The  absence  of  a  limitation  over,  with 
the  inference  arising  therefrom  that  the 
provision,  thou^  phrased  as  a  condi- 
tion, was  not  intended  to  operate  as 
such,  has  sometimes  been  treated  as  evi- 
dence of  an  intention  to  create  a 
charge.**    For  an  instance  in  which  the 


MSee  Spence  v.  Robins  (1834)  6  GUI  & 
J.  (Md.)  507,  26  Am.  Dec.  587  (No.  67, 
infra) ;  Taft  v.  Morse  (1842)  4  Met.  (Mass.) 
623  (No.  72,  infra). 

uSee  Woods  v.  Gilson  (1901)  178  Mass. 
511,  60  N.  E.  4,  61  N.  E.  58  (No.  74,  infra). 

MSee  Kelsey  v.  Deyo  (1803)  3  Cow.  (N. 
Y.)   133  (No.  80,  infra). 

WSee  Luckett  v.  White  (1839)  10  GiU 
&  J.  (Md.)  480  (No.  68,  infra) ;  Thayer  \. 
Finnegan  (1883)  134  Mass.  62  (No.  162, 
infra) ;  Aston  v.  Galloway  (1843)  38  N.  C. 
(3  Ired.  £q.)  126  (No.  85,  infra);  Newell's 
Will  (1811)  1  Browne  (Pa.)  311  (No.  02, 
infra);  Re  Tower  (1845)  9  Watts  &  S. 
(Pa.)  103,  42  Am.  Dec.  319  (No.  94,  infra) ; 
Swoope's  Appeal  (1856)  27  Pa.  58  (No.  96, 
infra) ;  Barnes  v.  Com.  (1855)  3  Pittsb.  L. 
J.  (Pa.)  309,  reported  in  Pepper  &  L.  Dig. 
lols.  41,  141  (No.  108,  infra);  Pishbum's 
Appeal  (1881)  10  W.  N.  C.  (Pa.)  489  (No. 
153,  infra);  Toothman  v.  Barrett  (1878)  14 
W.  Va.  301  (No.  122,  infra);  Sadd  v. 
Carter  (1891)  Prec.  in  Ch.  27,  24  £ng.  Re- 
print, 15  (No.  126,  infra) ;  Hodge  v.  Church- 
ward (1897)  16  Sim.  71,  60  Eng.  Reprint, 
799  (No.  180,  infra);  Re  Oliver  (1890)  62 
L.  T.  N.  S.   (Eng.)  533  (No.  133,  infra). 

MSee  Merrill  v.  Bickford  (1876)  65  Me. 
318  (No.  64,  infra);  Whitehouse  v.  Cargill 
U 893)  86  He.-  60,  29  Atl.  934  (No.  66, 
infra);  Fox  v.  Phelps  (1837)  17  Wend.  (N. 
Y.)  393,  affirmed  in  (1838)  20  Wend.  437 
(No.  81,  infra);  Hutchins  v.  Hutchins 
(1896)  18  Misc.  633,  42  N.  Y.  Supp.  601 
(No.  84,  infra);  Carter  v.  Worrell  (1887) 
96  N.  C.  358,  60  Am.  Rep.  420,  2  S.  E.  528 
(No.  88,  infra.);  Clyde  v.  Simpson  (1854) 
4  Ohio  St.  445  (No.  90,  infra);  Yearly  v. 
}jonfr  (1883)  40  Ohio  St.  27  (No.  91,  infra); 
Solliday  v.  Gruver  (1848)  7  Pa.  452  (No. 
95,  infra);  Wertz's  Appeal  (1871)  69  Pa. 
173  (No.  102,  infra);  Wise's  Estate  (1898) 
188  Pa.  258,  41  Atl.  526  (No.  106,  infra): 
Re  Kleinhenz  (1809)  28  Pittsb.  L.  J.  N.  S. 
(Pa.)  306  (No.  Ill,  infra) ;  Sharp's  Estate 
(1898)  7  Pa.  Super.  Ct.  372  (No.  113,  infra) ; 
Powers  V.  Powers  (1871)  28  Wis.  659  (No. 
124,  infra);  Clark  v.  Clark  (1890)  17 
Grant,  Ch.  (U.  C.)  17  (No.  135,  infra) ;  Gray 
V.  Richmond  (1892)  22  Ont.  Rep.  256  (No. 
137,  infra). 
L.R.A.1917A.  40 


ft7See  Ivakuska  v.  Roubyk  (1910)  155 
lU.  App.  452  (No.  56,  infra). 

"See  Crawford  v.  Severson  (1847)  5 
Gill  (Md.)  443  (No.  69.  infra) ;  Buchanan  v. 
Lloyd  (1898)  88  Md.  642,  41  Atl.  1075  (No. 
70,  infra);  Wallington  v.  Taylor  (1831)  1 
N.  J.  Eq.  314  (No.  78,  infra);  Gallagher's 
Appeal  (1864)  48  Pa.  121  (No.  100,  infra); 
Pierce  v.  Livingston  (1875)  80  Pa.  99  (No. 
103,  infra);  Re  Hand  (1903)  33  Pittsb.  L. 
J.  N.  S.  (Pa.)  350  (No.  112,  infra);  Waddell 
V.  Waddell  (1904)  68  S.  C.  335,  47  S.  E. 
375  (No.  118,  infra) ;  Robson  v.  Jardine 
(1805)  22  Grant,  Ch.  (U.  C.)  420  (No.  136, 
infra). 

5»See  Abrams  v.  Winshup  (1827)  3  Russ. 
Ch,  350,  38  Eng.  Reprint,  601  (No.  129, 
infra). 

•osee  Weaver's  EaUte  (1899)  2  Dauphin 
Co.  Rep.  (Pa.)  84  (No.  154,  infra). 

«i  See  Outlaud  v.  Outland  (1896)  118  M. 
C.  138,  23  S.  E.  972  (No.  167,  infra);  Hogg 
V.  Browning  (1899)  47  W.  Va.  22,  34  S.  E. 
754  (No.  123,  infra) ;  Sands  v.  Champlin 
(1840)  1  Story,  376,  Fed.  Cas.  No.  12,303 
(No,  171,  infra). 

« Wise's  Estate  (1898)  188  Pa.  258,  41 
Atl.  526;  Re  Moran  (1900)  13  Pa.  Super. 
Ct.  251. 

6S  Hutchins  v.  Hutchins  (1896)  18  Misc. 
633,  42  N.  Y.  Supp.  601. 

«*The  absence  of  a  devise  over  to  any 
other  person  is  a  strong  reason  for  constru- 
ing a  provision  as  creating  a  charge  rather 
than  a  condition  precedent.  Allen  v.  Allen 
(1897)  121  N.  C.  328,  28  S.  E.  513. 

The  absence  of  any  suggestion  that  the 
devisee's  title  is  to  be  devested  in  case  of 
failure  to  make  the  payment,  and  the  ab- 
sence of  provision  for  anyone  else  to  take 
the  land  upon  such  failure,  go  to  show  that 
the  direction  is  intended  to  operate  as  a 
lien  or  charge  upon  the  lands  rather  than 
as  a  condition  subsequent.  Kom's  Will 
(1906)  128  Wis.  428,  107  N.  W.  669. 

An  important  criterion  by  which  to  de- 
termine the  testator's  purpose  is  the  ab- 
sence of  a  limitation  over  in  case  of  defeas- 
ance, and  words  are  often  construed  not  to 
defeat  the  gift  when  no  provision  for  such 
Contingency  is  made.  McNeely  v.  McNeely 
(1880)  82  W.  C.  183. 
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presence  of  a  limitation  over  has  been 
taken  as  indicative  of  an  intention  not 
to  create  a  charge,  see  Rowson's  Estate 
(1897)  6  Pa.  Dist.  R.  61  (No,  188,  in- 
fra.) 

The  circumstance  that  the  subject  of 
the  devise  is  a  life  estate  has  been  taken 
as  indicative  that  the  charge  is  on  the 
land,  and  not  on  the  person,  for  the  ob- 
vious reason  that  the  estate  may  termi- 
nate before  the  devisee  derives  the  least 
benefit  from  it.**  It  may  be  noted  in 
this  connection  that  the  fact  of  the  leg- 
acy being  a  charge  upon  the  realty  is, 
where  the  testator's  intention  is  in 
doubt,  taken  as  indicative  of  an  inten- 
tion that  the  devisee  should  take  a  fee 
rather  than  a  life  interest. 

A  provision  creating  a  condition  may 
also  be  held  to  constitute  a  charge  upon 
the  land  devised,  although  the  couditiou 
mav  be  void  in  law.®* 


The  blending  of  the  realty  and  person- 
alty in  one  gift  indicates  an  intention 
to  create  a  charge  upon  the  realty.*^ 
Blending  takes  place  where  the  testator 
gives  his  real  and  personal  estate  to  one, 
and  directs  him  to  pay  legacies.  They 
are  a  charge  on  the  real  estate  because 
it  is  supposed  to  be  his  intention  that 
all  his  legacies  shall  be  paid.**  A  de- 
vise of  lands  followed,  in  a  subsequent 
clause  of  the  will,  by  a  bequest  of  all 
the  testator's  personal  property  to  the 
same  persons  to  whom  the  lands  were 
devised,  with  a  direction  that  the  lega- 
tees shall  pay  testator's  debts  and  fun- 
eral expenses,  is  not  such  a  blending  of 
real  and  personal  property  by  the  tes- 
tator as  will  operate  to  make  legacies  io 
other  l^atees  a  charge  on  the  lands  de- 
vised.** 


The  fact  that  the  testator,  while  mak- 
ing a  gift  over  in  another  contingency, 
makes  none  in  the  event  of  a  nonperform- 
ance of  the  duty  enjoined,  goes  to  show 
that  it  in  not  intended  to  operate  as  a  con- 
dition. Wellons  V.  Jordan  (1880)  83  N.  C. 
371. 

Tlie  fact  that  the  testator  has  declared 
tliat  failure  to  perform  another  require- 
ment shall  operate  to  forfeit  the  devise, 
hut  lias  expressed  no  intention  that  a  fail- 
ure to  comply  with  the  provision  in  ques- 
tion shall  so  operate,  goes  to  show  tliat 
such  provison  should  he  regarded  as  creat- 
ing ii  trust  or  charge,  and  not  as  limiting 
the  estate  devisetl.  Woodward  v.  Walling 
(1871)  31  Iowa,  533. 

8ee  also,  to  the  same  effect,  Schrader  v. 
Schrader  (1912)  158  Iowa,  85,  130  N.  W. 
160;  Cunningham  v.  Parker  (1895)  140  N- 
Y.  29,  48  Am.  St.  Rep.  765.  40  N.  E.  635; 
Woods  v.  Woods  (1853)  44  N.  C.  (Busbee, 
L.)   290. 

M  Decker  v.  Decker    (1827)    3  Ohio,  157. 

66  Jn  Smith  v.  Alterly  (1649)  2  Freem, 
Ch.  136,  22  Eng.  Reprint,  1111,  a  condition 
of  paying  a  certain  legacy  was  held  to  con- 
stitute a  charge  upon  tlte  land  devised,  not- 
withstanding the  condition  was  void  in  law 
as  to  tlie  legacy,  since  he  who  was  to  have 
the  benefit  of  the  breach  of  the  condition 
was  the  heir  who  waa  to  pay  the  legacy. 

67  See  Thayer  v.  Finnegan  (1883)  134 
Mass.  62,  45  Am.  Bep.  285  (No.  162,  infra) ; 
Cool  v.  Cool  (1904)  3  N.  B.  Eq.  11  (No. 
171^,  infra). 

Where  a  testator,  after  giving  legacies, 
makes  no  specific  devise  of  his  real  es- 
tate, hut,  blending  it  with  the  personalty 
in  the  residuary  clause,  gives  it  all  to  his 
residuary  devisee,  he  thereby  charges  the 
realty  with  the  payment  of  the  legacy. 
Gallagher's  Appeal  (1864)  48  Pa.  121; 
Greville  v.  Browne  (1859)  7  H.  L.  Caa.  689, 
11  Eng.  Reprint,  275,  5  Jur.  N.  S.  849,  7 
Week.  Rep.  673;  Re  Bailey  (1879)  L.  R. 
L.R.A.1917A. 


12  Ch.  Div.  (Eng.)  268,  49  L.  J.  Ch.  N.  8. 
628,  41  L.  T.  N.  S.  157,  27  Week.  Rep.  909; 
Hassel  v.  Hassel  (1776)  2  Dick.  527,  21 
Eng.  Reprint,  374:  Re  Bawden  [1894J  1  Ch. 
(Eng.)  693,  63  T..  J.  Ch.  N.  S.  412,  70  L.  T. 
N.  8.  526;  Re  Smith  [1890]  1  Ch.  (Eng.) 
365,  68  L.  J.  Ch.  N.  S.  333,  47  Week.  Rep. 
223,  80  h.  T.  N.  S.  113. 

68  Hackadorns  Appeal   (1849)   11  Pa.  86. 

69  Van  Vliet's  Appeal  (1883)  102  Pa.  574. 

///.  Cases  involving  the  question  wheth- 
er or  not  a  eontUtion  precedent  was 
created, 

a.  Cases  in  which  the  provision  has 
been  construed  as  a  condition  pre^ 
cedent. 

Provisions  for  payment  of  legacies. 

1.  In  Wheeler  v.  Walker  (1817)  2  Coan. 
196,  7  Am.  Dec.  264,  where  testator  gave 
his  residuary  estate,  both  real  and  per- 
sonal, to  his  two  sons,  to  be  equally  divided 
!)etween  them,  "they  jointly  and  aeverally 
paying  to  my  two  daughters  .  .  .  the 
sum  of  $300  each,  within  one  year  after 
my  decease,"  there  being  no  gift  or  legacy 
to  the  daughters  other  tlian  that  contained 
in  the  clause  above  quoted,  and  no  right 
created  in  their  favor  by  the  will,  it  was 
held  that  the  devise  to  the  sons  was  upon 
a  condition  precedent,  failure  to  perform 
which  within  the  time  prescril>ed  defeated 
the  devise. 

2.  In  Xevius  v.  Gourley  (1880)  95  111. 
200,  a  will  by  which  testator  provided  that 
if  his  son  H.  W.  N.  "shall  pay  t6  [certain 
per^ons  stated  sums  of  money]  (being  the 
sums  of  money  bequeathed  to  said  [per- 
sons] in  this  will),  out  of  his  own  private 
funds  within  one  vear  from  the  date  of  mv 
decease,  and  shall  settle  my  estate  with- 
out any  other  charge  to  said  estate,  then 
I  give  and  bequeath   to"  such  son  certain 
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described  laud,  and  "if  the  said  H.  W.  X. 
shall  not  fully  comply  with  the  foregoing 
conditions,  lie  shall  have  no  Iten  on  the  two 
lots  of  land  la&t  mentioned/' — ^was  held  to 
evince  an  intention  on  the  part  of  the  tee* 
tator  that  the  estate  should  not  vei^  in  his 
son  unless  the  conditions  were  fully  per- 
formed. 

3.  In  Jacobs  v.  Ditz  (1013)  260  HI.  98, 
102  N.  £.  1077,  where  testator  devised  a 
farm  to  his  son,  adding,  *'But  before  he 
shall  receive  said  farm  under  this  will  lie 
shall  pay  to  my  daughter,  Sophia  Jacobs, 
as  her  share  in  said  farm,  the  sum  of 
$1,000,  and  to  my  wife's  son,  William  Dits, 
the  sum  of  $500,  .  .  .  and  upon  my 
son  filing  the  receipts  of  such  payments  to 
the  county  derk  of  Whiteside  county,  Illi- 
nois, he  shall  have  the  above- described 
lands  under  this  will,"  it  was  held  that 
the  language  above  quoted  created  condi- 
tions precedent  to  the  vesting  of  the  estate, 
and  could  not  l>e  overcome  by  any  pre- 
snmpton  agatiist  the  intention  to  die  in- 
testate, or  the  possibility  that  the  legacies 
might  be  lost  to  the  legatees. 

4.  In  Erwin  v.  Erwin  (1894)  116  N.  C. 
366,  20  S.  E.  520,  where  testator  devised 
to  a  sister  certain  lands  for  life,  with  re- 
mainder after  her  death  to  a  certain  person 
and  his  children,  "provided  he  pays  to  my 
estate  the  sum  of  $2,000/'  it  was  held  that 
the  payment  of  such  sum  constituted  a 
condition  precedeift  to  the  devise,  and  not  a 
charge  upon  the  land.  But  in  Allen  v. 
Allen  (1897)  121  N.  C.  328,  28  S.  E.  613, 
it  is  said  that  Erwin  v.  Erwin  is  in  con* 
flict  with  the  other  decisions  of  the  North 
Carolina  supreme  court,  and  is  purely  dic- 
tum. 

Provisions  for  care  and  support. 

6.  In  Irvine  v.  Irvine  (1891)  12  Ky.  L. 
Rep.  827,  15  S.  W.  611,  where  testator, 
after  giving  his  wife  all  his  property  for 
life,  went  on  to  pix»vide:  "It  is  my  will 
and  desii'e  that  my  son  •  Richard  Burton 
Irvine  shall  reside  with  me  'during  my 
natural  life,  and  after  my  death  during 
the  natural  life  of  my  wife,  and  to  take 
charge  of  and  support  myself  and  wife 
during  the  time  of  our  lives^  and  after  the 
death  of  my  wife  I  will  and  bequeath  to 
my  said  son  Richard  Burton  Irvine  the 
tract  of  land  on  which  I  now  reside  in 
Hickman  county,  Kentucky,  and  all  other 
property  that  may  be  on  hand  at  the  death 
of  my  said  wife.  I  am  owing  a  note  to 
Mr.  8.  Morrow  for  about  $81,  with  about 
thirteen  years'  interest,  which  my  sob 
Richard  is  to  pay  off  and  satisfy.  Now, 
the  clear  understanding  and  intent  of  this 
will  is  that  my  son  Richard  Burton  Irvine 
is  to  take  care  of  and  support  my  wife  and 
myself  during  our  natural  lives,  said  Rich- 
ard to  have  the  use  of  my  land,  stock,  etc., 
during  that  time:  and  if  he,  my  said  son 
Richard,  shall  faithfully  discharge  that  du- 
ty, and  pay  off  the  Morrow  noi?,  then,  at 
the  death  of  my  said  wife  my  son  Richard 
is  to  have  and  to  hold  all  the  real  and  per- 1 
sonal  property  of  which  I  may  die  seised 
L.R.A.1917A. 


and  possessed  of,"  and  further  provided 
that  if  the  son  should  fail  in  the  prescribe<l 
duties,  or  abandon  his  mother  upon  the 
farm,  then  she  should  have  full  power  to 
sell  and  convey  it  or  any  of  it  as  she  might 
see  proper  for  her  support^  it  was  held 
that,  as  the  latter  provision  showed  con- 
clusively that  the  testator  did  not  intend 
the  right  to  vest  in  the  son  until  the  death 
of  the  mother,  the  support  and  care  of  both 
the  father  and  mother  during  their  lives 
were  a  condition  precedent  to  the  vesting  of 
the  eslate  in  him. 

6.  In  Tilley  v.  King  (1891)  109  N.  C. 
461,  13  S*  E.  936,  where  testator  provided: 
"I  ^ve  and  bequeath  to  my  wife  .  .  . 
the  tract  of  land  whereon  1  now  live,  and 
if  Powell  H.  Tilley  stays  with  us  until  aft- 
er our  deaths  and  takes  care  of  ue,  then  I 
give  and  bequeath  this  tract  of  land  to 
him  forever,"  it  was  held  that,  irrespective 
of  the  circumstance  that  the  words  used  by 
the  testator  are  words  of  strict  condition, 
it  ^as  clearly  not  the  intention  of  the  tes- 
tator that  any  estate  should  vest  in  the 
devisee  until  after  the  death  of  testator's 
wife,  and  then  only  in  the  event  of  his 
having  fully  performed  the  conditions  im- 
posed, such  intention  being  clearly  em- 
phasized by  the  use  of  the  word  '*then/* 
and  by  the  further  circumstajice  that  the 
performance  of  the  condition  was  in  the 
nature  of  a  consideration. 

b.  Cnses  in  wJiich  Vie  provlnion  lias 
been  held  not  to  create  a  cfkndition 
pre<^dent. 

Under  this  head  may  he  found  only  those 
cases  which  simply  negative  the  contention 
that  the  provision  under  construction  con- 
stitutes a  condition  precedent,  without  go- 
ing further  and  characterizing  it  as  a 
condition  subsec^uent,  or  a  charge.  For 
instances  in  which  the  provision  has  been 
expressly  held  to  create  a  condition  sub- 
sequent rather  than  precedent,  see  subdiv. 
IV.  throughout.  Instances  where  it  has 
been  held  to  create  a  cliarge  ratlier  than  a 
condition  precedent  are  Sdbrader  v,  Schra- 
der  (1912)  158  Iowa,  85,  139  N.  W.  160 
(No.  59,  infra);  Smith  v.  Smith  (1888)  48 
Hun,  617,  15  N.  Y.  S.  R.  893,  1  N.  Y.  Supp. 
643  (No.  83,  infra);  Woods  v.  Woods  (1853) 
44  N.  C.  (Busbee,  L.)  290  (No.  86.  infra); 
McNally  v.  McNally  (1901)  23  R.  I.  180, 
49  Atl.  699  (No.  117,  infra);  Casey  v. 
Casey  (1882)  65  Vt.  618  (No.  119,  infra): 
Toothman  v.  Barrett  (1878)  14  W.  Va.  301 
(No.  122,  infra);  Kom's  Will  (1906)  128 
Wis.  428,  107  N.  W.  659  (No.  125,  infra) ; 
Allen  V.  Allen  (1897)  121  N.  C.  328,  28  8. 
E.  513  (No.  142,  infra) ;  Low  v.  Ramsey 
(1909)  135  Ky.  337,  135  Am.  St.  Rep.  459, 
122  S.  W.  167   (No.  159,  infra). 

Provisions  requiring  payment  of  money  to 
legatee  or  to  testator's  estate. 

7.  In  Stark  v.  Smiley  (1845)  26  Me.  201. 
where  testator  devised  all  his  lands  to  a 
son  "upon  conditions,  reserving  as  follows," 
and  then  proceeded  to  make  provision  for 
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the  support  of  his  widow  and  for  some  of 
liis  children  while  unmarried,  and  for  the 
payment  of  his  debts,  and  gave  legacies  or 
made  devises  to  his  other  children  and  to 
one  other  person  named,  it  was  held  that, 
as  there  was  no  doubt  of  testator's  inten- 
tion that  the  devisee  should  immediately 
enter  upon  the  enjoyment  of  the  estate, 
and  that  some  of  the  duties  to  be  per- 
formed as  a  condition  of  that  enjoyment 
were  not  expected  to  be  performed  until 
very  many  years  afterward,  and  were  of 
such  a  contingent  character  that  it  was  un- 
certain whether  performance  would  ever  be 
required,  performance  of  such  duties  was 
not  a  condition  precedent  to  vestihg,  not- 
withstanding the  testator  concluded  by 
saying:  ''Tlierefore  as  soon  as  Thomas 
Smiley,  Jr.,  shall  have  paid  all  the  lawful 
demands  against  my  estate*  and  the  afore- 
mentioned sums  to  my  children  and  Eben- 
ezer  Woodsum,  or  to  their  and  his  heirs, 
and  otherwise  fulfilled  this  my  last  will 
and  testament,  he  shall  by  this  instrument 
be  entitled  to  all  my  real  estate." 

8.  In  Pennington  v.  Pennington  (1880) 
70  Md.  418,  3  L.R.A.  816,  17  Atl.  329,  it  was 
held  that,  a  provision  in  a  will  creating  con- 
tingent remainders,  that  any  child  or 
person  named  taking  the  estate  should 
pay  out  to  brothers  or  sisters  or  their  de- 
scendants a  sum  of  money  varying  accord- 
ing to  the  number,  could  not  be  construed 
as  constituting  such  payment  a  condition 
precedent  to  the  vesting  of  the  estate, 
whatever  might  be  its  effect  as  a  condition 
to  the  possession  or  enjoyment  of  the  prop- 
erty. 

9.  In  Newcomb  v.  Stebbins  (1845)  9  Met. 
(Mass.)  540,  it  was  held,  construing  a  de- 
vise to  a  son  "to  hold  to  him  and  his  heirs 
forever  all  the  rest  and  residue  of  my  real 
and  personal  estate,  subject  to  the  follow- 
ing liens,  payments,  and  charges.  .  .  . 
the  aforesaid  liens  and  payments  to  be 
made  one  half  in  two  years  and  one  half 
in  three  years  from  my  decease  with  in- 
terest from  that  event,*'  that  payment  of 
such  charges  was  not  a  condition  precedent 
to  the  vestinpf  of  the  devise. 

10.  In  Re  Wagman  (1914)  163  App.  Div. 
127,  148  N.  Y.  Supp.  473,  affirming  (1913) 
81  Misc.  469,  143  N.  Y.  Supp.  408,  where 
a  testatrix  who  had  given  a  cousin  a  life 
annuity  and  a  sister-in-law  the  sum  of 
$200,  "to  be  paid  at  the  end  of  two  years 
after  my  decease,  and  out  of  the  principal 
of  my  estate,"  and  who  had  given  a  brother 
and  sister  each  half  the  income  of  all  her 
property,  directed  that  after  their  death 
the  property  be  divided  between  two  broth- 
ers, and  added,  "But  this  devise  and  legacy 
to  my  two  brothers  ...  is  made  upon 
the  express  conditions  that  they  pay  each 
of  the  foregoing  legacies,"  it  was  held  to 
be  clear  that  it  was  not  the  intention  of 
the  testatrix  to  make  such  payment  a  con- 
dition precedent  to  the  vesting  of  the 
estate  in  the  remaindermen. 

11.  In  Whitehead  v.  Thompson  (1878) 
79  N.  C.  450,  where  testator  devised  to  two 
of  his  sons  certain  lands  "on  the  following 
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conditions,  provided  that  the  said"  sons  each 
pay  to  other  sons  of  testator  a  stated 
amount  of  money,  it  was  held  that  such 
requirement  did  not  constitute  a  condition 
precedent,  since  such  construction  might 
defeat  testator's  intention  that  the  dev* 
isees  should  have  the  land. 

12.  In  Creswell  v.  Lawson  (1835)  7  Gill 
&  J.  (Md.)  227,  where  a  testator  who  bad 
bequeathed  certain  land  in  trust  for  the  use 
of  a  woman  and   her  children  went  on  to 

,  state  that  he  had  done  so  "only  upon  con- 
dition that  he  [the  trustee]  or  they  [the 
beneficiaries]  pay  unto  my  executors  such 
sum  as  shall  be  found  due  my  estate  from" 
the  husband  of  such  woman,  it  was  held 
that,  as  there  was  no  contingent  limita- 
tion over  of  the  property  devised,  nor  any 
further  disposition  or  mention  made  of  it 
in  the  will,  and  no  absence  of  other  remedy 
to  enforce  the  collection  of  the  debt  in 
question,  from  which  it  might  be  inferred 
that  the  testator  intended  its  payment  as 
a  condition  precedent,  and  as  no  disposition 
-was  made  of  the  rents  and  profits  in  the 
meantime,  such  payment  was  not  a  con- 
dition precedent  to  the  vesting  of  the  title. 

Provisions  for  care  and  support. 

13.  In  Winn  v.  Tabernacle  Infirmary 
(1910)  135  6a.  380,  32  L.R.A.(N.S.)  512, 
69 'S.  E.  557,  where  testatrix  bequeathed 
to  a  charitable  institution  all  the  income 
of  her  estate,  adding,  "The  consideration 
upon  which  this  bequest  is  made,  and  a 
condition  precedent  to  atime,  is  that  this 
institution  shall  maintain  and  care  for  my 
child  [name]  .  .  .  during  her  natural 
life,  giving  her  a  home  in  said  institution, 
and  caring  for  her  as  comfortably  as  the 
facts  and  circumstances  of  the  case  will 
warrant,  even  to  the  extent  of  all  the  in- 
come from  my  estate  if  necessary.  The 
performance  of  this  obligation  on  the  part 
of  said  institution  shall  commence  at  my 
death,  or  as  soon  thereafter  as  practicable," 
and  further  providing  that  upon  the  death 
of  the  child  all  the  property  should  vest 
absolutely  in  such  institution,  provided 
the  child  should  be  given  decent  Christian 
burial,  it  was  said  that,  as  the  duty  im> 
posed  was  a  continuing  one,  and  as  from 
the  eutire  will  it  was  apparent  that  the 
estate  was  not  intended  to  be  left  to  the 
legatee  upon  a  condition  precedent  proper- 
ly so  called,  the  title  would  be  construed 
to  have  vested,  and  the  condition  for  sup- 
port made  in  connection  with  the  bequest 
of  the  income  would  be  held  to  be  in  the 
nature  of  a  condition  subsequent  or  of  a 
charge  upon  the  income,  as  the  intent  of 
the  testatrix  might  appear  to  be. 

14.  In  Arnold  v.  Arnold  (1848)  8  B.  Mon. 
(Ky.)  202,  where  a  will  contained  the  fol- 
lowing clauses:  ''It  is  my  will  and  desire, 
after  my  death,  and  that  of  my  wife,  that 
my  son,  William  'W.  Arnold,  who  has  been 
living  with  me  for  some  years,  and  who 
has  l>een  laboring  faithfully  to  assist  me 
during  that  period,  should  have  the  plan- 

,  tation  upon   which   I   now  reside,  contain- 
1  ing  about  300  acres  of  land,  be  the  same 


AWKO.— WILLS— CHABGE  OB  CONDITION  PRECBIXENT  OR  SUBSEQUENT.       629 


more  or  lea*.  It  is  my  desire  also,  tlutt  ray 
son  should  remain  with  me  during  my 
life,  and  during  the  life  of  his  mother 
(should  she  survive  me),  for  the  purpose  of 
taking  oare  of  both,  as  long  as  we  live,  and 
superintending  the  farm  and  all  my  bus- 
iness, in  consideration  of  which,  he  is  to 
have  one  third  of  all  that  is  made  upon  the 
place,  after  supporting  the  family,  until 
the  death  of  myself  and  wife.  And  if  he 
thinks  proper  to  marry  or  settle  liimBelf 
before  my  death,  or  that  of  his  mother,  be 
is  at  liberty  to  build  a  liouse  on  any  part 
of  the  place,  and  live  in  the  same,  and 
though  he  is  to  be  considered  the  owner 
and  proprietor  of  the  place  at  my  death,  yet 
he  is  not  to  have  the  exclusive  possession 
of  it,  or  the  dwelling  house  in  which  the 
family  lives,  until  after  the  death  of  his 
mother,  but  he  is  to  be  permitted,  as  be- 
fore  stated,  to  cultivate  the  place  and  man- 
age the  business  during  the  life  of  his 
mother,  and  is  to  have  one  third  of  the 
proceeds.  2d.  I  will  and  devise  to  my 
wife,  the  use  of  the  plantation  upon  which  I 
reside,  during  her  life,  to  be  under  the 
management  of  my  son,  William  W.  Ar- 
nold, upon  the  terras  and  conditions  al- 
ready expressed  and  set  forth," — it  was 
held  that  the  estate  taken  by  the  son  was 
not  conditional  upon  his  performance  of 
the  prescribed  service  in  taking  care  of  his 
father  and  mother  during  their  lives,  and 
therefore  was  not  defeated  by  his  death  in 
the  lifetime  of  his  mother. 

15.  In  McCartv  v.  Fish  (1891)  87  Mich. 
48,  49  N.  W.  613,  where  a  testatrix,  after 
providing  a  life  support  for  her  husband 
from  the  income  of  her  estate,  and,  if  nec- 
essary, the  right  to  use  her  entire  estate, 
bequeathed  to  a  niece  the  sum  of  $500  '*in 
consideration  of  her  care  and  assistance 
toward  myself  and  my  said  husband,  to  be 
performed  by  her  to  us  during  our  natural 
lives,"  it  was  held  that  the  provision  quot- 
ed was  not  a  condition  precedent,  but  that, 
as  the  testatrix  made  no  provision  in  the 
will  for  the  share  of  the  estate  bequeathed 
to  such  niece  should  she  fail  to  care  for 
and  assist  the  testatrix  and  her  husband 
during  their  natural  lives, — except  by  the 
residuary  clause, — the  legacy  should  be 
considered  as  vesting  in  the  niece  at  once, 
subject  to  be  devested  if  the  husband's 
neeessity  should  require  the  use  of  the  en- 
tire principal  sum. 

16.  In  Re  Tisdale  (1906)  110  App.  Div. 
857,  97  N.  Y.  Supp.  494,  where  testator 
gave  his  widow,  after  the  payment  of 
certain  legacies,  the  use  for  life  of  the  re- 
mainder of  his  estate,  subject  to  the  main- 
tenance of  two  persons  named  in  the  will 
and  the  education  of  one  of  them,  it  was 
held  that  the  conditions  with  respect  to 
such  maintenance  and  education  were  not 
conditions  precedent  to  the  payment  of 
the  bequest  of  the  widow,  as  the  bequest 
was  given  to  her  subject  to  the  perform- 
ance of  the  conditions  when  she  had  re- 
ceived, under  the  provisions  of  the  will,  the 
moneys  of  the  estate  which  would  enable 
her  to  perform. 
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17.  In  McNeely  v.  McNeely  (1880)  82 
N.  C.  183,  where  testator  devised  lands  to 
his  wife  for  life,  and  then  to  his  son  "at 
the  death  of  his  mother  by  him  seeing  to 
her,"  it  was  held  that  the  phrase  quoted 
did  not  constitute  a  condition  precedent  to 
the  vesting  of  the  remainder. 

18.  In  Wellons  v.  Jordan  (1880)  83  N.  C. 
371,  a  will  providing  as  follows:  "I  lend  un- 
to my  grandson"  certain  described  lands; 
"said  Harry  Ingram  is  to  take  care  of  his 
father  and  mother  and  to  support  their 
bodily  needs  as  far  as  in  his  power,  their 
lifetime,  and  to  hold  the  foresaid  property 
his  lifetime,  and  if  he  does  take  care  of  his 
parents  and  support  them  as  above  pre- 
scribed, and  has  issue,  said  property  shall 
be  theirs  and  their  heirs  forever.  But  if 
he  die  without  issue,  then  it  shall  descend 
to  my  daughters  and  their  heirs  forever, 
after  a  bodily  support  for  his  father  and 
mother  their  lifetime,  if  the  said  Harry  In- 
gram should  decease  before  they  do," 
was  held  not  to  express  an  intent  that  t|j^e 
limitation  over  to  the  issue  of  Harry 
should  be  dependent  on  his  taking  care  of 
and  supplying  the  bodily  wants  of  his 
parents,  since  the  further  contingent  re- 
mainder is  given  to  the  testator's  daugh- 
tei'S  only  in  event  that  Harry  "dies  without 
issue,"  and  not  also  for  want  of  the  care 
and  attention  enjoined  and  expected;  but 
at  most  to  create  a  charge  on  the  estate. 

iV.  Ccufem  involving  the  question  wftetH^ 
er  a  condition  subsequent  trAs  cre^ 
ated. 

Under  this  head  may  be  found  only  those 
cases  which  hold  that  the  provision  under 
construction  constitutes  a  condition  subse- 
quent, without  going  further  and  determin- 
ing whether  it  also  constitutes  a  charge 
upon  the  estate  devised.  For  a  citation  of 
cases  in  which  the  provision  in  question 
has  been  held  to  constitute  a  charge  as 
well  as  a  condition  subsequent,  see  foot- 
note 3,  supra.  Instances  in  whi(^i  a  charge 
rather  than  a  condition  subsequent  has 
been  held  to  be  created  are  Prince  v.  Bar- 
row (1904)  120  Ga.  810,  4S  S.  .E,  412  (No. 
1.56,  infra);  Spangler  v.  Newman  (1909) 
239  111.  616,  88  N.  E.  202  (No.  52,  infra) : 
Ellis  V.  Dumond  (1913)  259  Rl.  483,  102 
N.  E.  801  (No.  53,  infra);  Warner  v.  Bul- 
len  (1905)  123  Dl.  App.  138  (No.  54,  in- 
fra); Crawford  v.  Thompson  (1883)  91 
Ind.  266,  46  Am.  Bep.  598  (No.  57,  infra) ; 
Ditchey  v.  Lee  (1906)  167  Ind.  267,  78  N. 
E.  972  (No.  58,  infra) ;  Woodward  v.  Wal- 
ling (1871)  31  Iowa,  533  (No.  151,  infra) ; 
Berry  v.  Headington  (1830)  3  J.  J.  Marsh 
(Ky.)  315  (No.  158,  infra);  Pearcy  v 
Greenwell  (1883)  80  Ky.  616  (No.  61,  in- 
fra); Low  V.  Ramsey  (1909)  135  Ky.  337, 
135  Am.  St.  Rep.  459,  122  S.  W.  167  (No. 
159,  infra);  Taft  v.  Morse  (1842)  4  Met. 
(Mass.)  523  (No.  72,  infra);  Skillman  v. 
Van  Pelt  (1832)  1  W.  J.  Eq.  511  (No.  141, 
infra);  Fox  v.  Phelps  (1837)  17  Wend. 
(W.  Y.)  293,  affirmed  in  (1838)  20  Wend. 
437     (No.    81,    infra);    Hart    v,    Homiller, 
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(1853)  20  Pa.  248  (No.  146,  infra);  Han- 
iia's  App?al  (1857)  81  Pa.  53  (No.  97,  in- 
inj);  Flollidaj  v.  Summerville  (1832)  3 
Peiir.  &  W.  (Pa.)  533  (No.  93.  infra) ;  Mc- 
Nallv  V.  McNallv  (1901)  23  R.  I.  180,  49 
Atl.*699    (No.   li7,  infra). 

Provisions   for   payment   of   legacies   or   to 
testator's  estate. 

19.  In  Horsey  t.  Horsey  (1847)  4  Harr. 
(Del.)  617,  where  a  testator  devise<l  cer- 
tain land  to  a  daughter  in  fee,  on  condi- 
tion solely  and  specially  that  !«he  should 
pay  his  debts  and  a  legacy  of  $200  to  a 
granddaughter,  it  'W^as  held  that  the  estate 
vested  in  the  devisee  immediately,  and  that 
the  payment  of  debts  and  legacies  was  a 
condition   subsequent. 

20.  In  Doe  ex  dem.  Petro  v.  Cassiday 
(1857)  9  Ind.  OS,  and  in  the  same  case 
upon  a  subsequent  appeal  (1859)  13  Ind. 
2^0,  where  testator  gave  to  his  grandson, 
Phineas  Cassiday,  all  his  rcHiduary  estate 
alter  the  death  of  testator's  widow,  to 
whom  he  had  given  all  his  property  dar- 
ing her  natural  life,  addin;^,  '*And  further 
it  is  my  will  that  he  provide  for  and  fur- 
nish her  with  food  and  raiment  and  all 
other  necessary  things  suitable  to  her  age 
during  the  term  of  her  natural  life.  And 
further  it  is  my  will  that  the  said  Phineas 
(Jasftiday  pay  to"  certain  other  grand- 
children various  sums  of  money  within  a 
specified  period  after  the  death  of  testator's 
widow,  and  further  provided  that  "if  the 
Kaid  Plfineas  Cassiday  shall  refuse  or  neglect 
to  do  all  or  any  of  the  above-named  it«ms, 
that  then  my  executor  sell  my  real  and 
l»ersonal  property  so  bequeathed  to  him, 
at  one  year's  credit,  and  pay  said  Phineas 
Jfil,000  out  of  the  same  and  divide  the  re- 
mainder among  my  living  children,"  it  was 
held  that  the  devise  to  Phineas  Cassiday 
was  plainly  upon  condition  subsequent, 
and  that  the  estate  vested  in  him  imme- 
diately upon  the  death  of  the  devisor, 
subject  to  be  defeated  if  he  refused  or 
neglected  to  perform  any  of  the  conditions 
specified  in  the  will. 

21.  In  Lindsoy  v.  Lindsey  (1874)  4.1  Ind. 
552,  where  testator,  after  directing  that  his 
wife  *'hold  the  possession  of"  his  farm,  and 
that  she  should  receive  wnnualiy  one  third 
of  all  the  farm  should  produce  so  long  as 
she  should  live,  continued  as  follows:  'T 
direct  further  that  my  Hon  William  shall 
remain  and  attend  to  my  farm  and  trans- 
act all  business  connected  therewith,  as  I 
myself  would  do  if  living,  and  that  the 
said  my  son  William  shall  pay  to  my  two 
daughters.  Julia  Ann  and  Sarah  Margaret. 
$200  each:  also,  one  bed  and  bedstead 
each.  And  I  further  direct  that  at  the 
death  of  my  said  wife,  the  said  farm,  with 
all  personal  property  and  all  appurtenance  -. 
thereto  belonging,  sliall  accrue  to  my  son 
William  in  fee  simple.  I  further  direct 
that  the  said  my  two  daughters  allow  said 
William  a  reasonable  time  to  pay  the 
shares  allotted  to  each,  not  less  than  five 
yeai-8  nor  more  than  seven,"  it  was  held 
that  the  provisions  as  to  the  payment  of 
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the    legacies    to    the    testator's    daughters  • 
created  a  charge  upon  the  lands  devised  to 
William,    and    constituted    conditions    sub- 
sequent. 

22.  In  Duncan  v.  Prentice  (1862)  4  Met. 
(Ky.)   216,  where  testator  devised  land  to 

i  his  mother  for  life,  remainder  to  his  broth- 
I  er  "upon  the  condition  that  he  pay  to  my 
I  sister,    Sarah    A.   Duncan    ;^1,000/'   it   was 
t  held  that,  in  the  absence  of  extrinsic  ev- 
idence, the  most  reasonable  inference  to  be 
drawn  from  the  provisions  of  the  will  was 
that  the  testator  did  not  intend  to  require 
payment  of  the  legacy  until  the  termina- 
tion of  the  life  e'state,  and  therefore  that 
the   condition   as   to   payment   was   subse- 
quent, and  not  precedent. 

23.  In  Leighton  v.  Leighton  (1870)  58 
Me.  63,  where  testator,  after  devising  his 
property  to  his  wife  for  life,  went  on  to 
provide:  ** After  the  death  of  my  wife, 
Jane,  it  is  my  will  that  my  son  Reuel  have 
all  the  property,  both  real  and  personal, 
which  may  then  remain,  by  paying  out 
[the  following  bequests]  in  six  months 
after  her  death,"  it  was  held,  in  view  of 
the  fact  that  the  payment  was  postponed, 
that  the  son  took  a  vested  remainder  lia- 
ble to  be  devested  only  by  nonpayment  of 
the  legacies  to  the  other  children  as  a  con- 
dition subsequent,  and  an  actual  entry  on 
the  part  of  those  entitlec.  to  claim  a  for- 
feiture by  reason  of  a  breach  of  the  con- 
dition. 

24.  In  Miller  v.  Negro  Charles  (1829)  1 
Oill  &  J.  (Md.)  390,  where  testator  directed 
that  his  negro  Charles  should  be  free  on  a 
certain  day,  **on  condition  that  he,  the 
said  Charles,  pay  the  sum  of  $10  !.nnually 
to  my  before- named  sister  ...  so  long 
as  he  lives,"  it  was  held  that  the  nature  of 
the  acts  to  be  performed  showed  that  the 
condition  was  not  precedent. 

25.  In  Cheairs  v.  Smith  (1850)  ^7  Miss. 
646,  where  testator  gave  his  residuary 
estate  to  a  nephew  ''on  the  uses  and  trusts 
following:  to  wit:  I  will  that  lay  mulatto 
boy  Pillow  and  girl  Mary  are  to  be  free, 
and  are  to  have  $500  each  when  they  ar- 
rive at  the  age  of  eighteen  years;  that 
they  are  to  remain  under  the  care  of  my 
brother  Calvin  until  Lucius  shall  be  of 
age;  that  they  are  never  to  leave  the  fam- 
ily, nor  be  subject  to  the  control  of  over- 
seers ;  and  that  Mary  be  made  a  seamstress, 
and  Pillow  a  barber.  I  further  will  that 
the  offspring  of  the  girl  Mary  shall  be  free, 
and  that  my  nephew  Lucius  shall  take 
care  of  them  during  his  lifetime.  Now, 
if  my  ne))hew  Lucius  and  his  father  shall 
do  with  the  boy   Pillow  and  the  girl  Mary 

■  -^^  lioroin  Milled  and  ex]>ressed,  the  gift  to 
him  of  my  estate,  as  above  specified,  to  be 
good  and  absolute;  but  should  they  fail 
and  not  comply  with  my  request,  the  prop- 
erty so  bequeatheil  to  the  said  Lucius  shall 
be  equally  divided  between  the  heirs  of 
Lemuel  Smith  and  David  B.  Cheairs,  they 
paying  to  the  said  Pillow  and  Mary  the 
$500,  as  before  specified."  it  was  held  that, 
as  the  acts  required  to  be  done  must  nec- 
essarily be  done  in  future,  and  were  oon- 
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tinuous  in  their  nature,  and  if  perfonned 
''the  gift  to  him  of  the  estate''  was  to  be 
absolute,  the  performance  of  such  acts  was 
a  condition  subsequent,  notwithstanding 
'^  the  estate  was  to  go  over  to  another  lega- 
tee in  the  event  of  the  nonperformance  of 
such  conditions  by   the  original  legatee. 

26.  In  Beck  v.  Montgomery  (1843)  7 
How.  (Misa.)  -  30.  where  testatrix  be** 
queathed  to  a  daughter  eefrtain  slaves  ''un- 
der the  following  conditions;  to  wit,  that 
the  said  Eliza  Beck  agreej  to  receive  the 
above-named  negroes  mentioned  in  this  sec- 
tion at  the  valuation  last  above  mentioned, 
as  her  own  property,  and  in  eonsideratiooa 
of  which  she  the  said  Eliza  agrees  and  be- 
comes bound  to  pay  to  '^he  guardian  or 
guardians  of  the  children  of  my  late  son 
John  6.  Norris,  deceased,  .  .  .  the 
yearly  sum  of  $400  during  the  minority  of 
said  children,  for  the  maintenance  and  ed- 
ucation of  said  children.  .  .  .  And  fur- 
ther, that  at  the  majority  of  said  children 
[naming  them],  or  as  each  of  them  cotmes 
of  age,  the  one*third  part  of  tlie  principal 
of  $4,000  shall  be  paid  to  them  by  said 
Eliza,  her  heirs,  executors,  etc.,"  it  waa 
held  that  the  daughter  took  an  estate  upon 
a  condition  subsequent,  upon  failure  to 
comply  with  which  at  the  proper  time  the 
estate  at  law  would  be  forfeited  and  vest 
in  the  infant  legatees,  but  that  the  pecu^ 
niary  legacy  formed  in  equity  also  a  charge 
u^  on  the  slaves,  and  constituted  a  lien 
upon  them. 

27.  In  Birdsall  v.  Hewlett  (1828)  1  Paige 
(N.  y.)  32,  19  Am.  Dec.  392,  where  testator 
devised  certain  real  estate  to  hu  widow 
for  life  or  widowhood,  and  after  her  death 
or  marriage  devised  it  to  his  nephew  in  fee, 
provided  he  paid  the  legacies  mentioned  in 
the  will,  and  directed  these  several  leg- 
acies to  be  paid  by  the  nephew,  his  heirs, 
executors,  or  administrators  whenever  he 
or  they  should  come  into  possession  of  the 
premises  devised,  it  was  held  that  the  pay- 
ment of  the  legacies  w^as  a  condition  of 
the  devise. 

28.  In  l>aurens  v.  Lucas  (1854)  6  Rich. 
Eq.  (S.  C)  217,  where  testatrix  devised  a 
plantation  to  her  grandson,  to  be  taken  by 
him  at  a  certain  valuation,  and,  for  the 
))urpose  of  equalizing  distribution,  directed 
that  before  taking  such  plantation  he 
should  execute  bonds  and  a  mortgage  of  the 
same  to  certain  members  of  the  family  for 
certain  proportionate  -^parts  of  the  valua- 
tion, it  was  held  that,  as  the  terms  used 
did  not  necessarily  Import  that  the  title 
should  not  vest  until  the  condition  should 
be  performed,  but,  on  the  other  hand,  as 
the  devise  was  first  to  the  grandson  in 
direct  terms  which,  if  the  will  had  stopped 
there,  would  have  constituted  an  absolute 
devise,  and  as  the  nature  of  the  condition 
itself  required  that  the  devisee  should  have 
the  title  before  performing  the  condition, 
the  condition  was  a  subsequent,  and  not  a 
precedent,  one. 

29.  In  Kennedy's  Appeal  (1869)  60  Pa. 
511,  where  testatrix  devised  a  certain  house 
''subject  to  a  ground  rent  of  $500  per  an- 
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num,  to  be  paid  in  perpetuity .  to  my  trus- 
tees named  for  a  purpose  specified  in 
another  clause  of  this  testament  .... 
If  they  will  not  consent  to  pay  the  ground 
I  rent  of  $500  per  annum  to  which  1  have 
subjected  the  bequest,  then  this  devise  shall 
become  null  and  void,  and  the  said  proper- 
ty shall. return  to  my  estate  and  for  the 
uses  hereinafter  specif  led,''  it  was  held  that 
the  charge  of  the  ground  rent  was  not  by 
way  of  a  precedent  condition,  since  the  op- 
erative words  of  the  devise,  being  present, 
vested  an  immediate  estate,  while  the 
words  imposing  the  forfeiture  for  refusing 
consent  to  pay  the  rent  imported  a  con- 
sequence taking  effect  after  the  devise. 

30.  In  Warner  v.  Bronson  (1908)  81  Vt. 
121,  69  Atl.  656,  testator,  after  referring  to 
the  fact  that  his  son  had  carried  on  his  farm 
under  a  contract  for  some  time  previously 
thereto,  directed  that  he  should  continue 
to  do  so  under  the  provisions  of  the  con- 
tract so  long  as  testator's  widow  should 
live,  to  whom  he  gave  the  use  of  all  his 
real  estate  and  stock  and  farming  tools 
during  her  life  for  her  support  and  for  the 
support  of  their  daughter,  and  then  con- 
tinned:  **It  is  my  will  that  upon  the  de- 
cease of  my  said  wife  and  on  the  fulfilment 
of  the  aforesaid  contract  with  said  Asahel 
B.  on  his  part  to  be  performed  as  aforesaid, 
I  give,  devise  and  bequeath  to  my  said  son 
Asahel  B.  all  of  my  real  estate,  .  .  . 
also  the  stock  and  farming  tools  upon  said 
farm  to  be  his  and  his  heirs  forever,  upon 
the  following  conditions;  to  wit,  that  lie 
pay  to  the  legal  heirs  of  my  estate  here- 
inafter named  the  sum  of  $4,000."  Tlie 
will  contained  no  residuary  clause.  It  was 
held  that,  notwithstanding  the  form  of  ex- 
pression, as  the  will  created  no  residuary 
estate  nor  contained  any  provision  lookinj^ 
to  the  happening  of  any  contingency  which 
in  the  mind  of  the  testator  would  prevent 
the  son  from  taking  the  property,  the  pro- 
vision for  the  fulfilment  of  the  contract 
under  which  the  son  was  to  carry  on  the 
farm  during  the  term  of  the  life  estate 
was  a  condition   subsequent. 

31.  In  Sherman  v.  American  Cons.  Asso. 
(1902)  51  C.  C.  A.  329,  113  Fed.  609.  af- 
firming (1899)  98  Fed.  495,  where  testator 
directed  his  executors  to  pay  over  "to  the 
American  Congregational  Association  as 
soon  as  may  be  convenient  after  my  de- 
cease the  sum  of  $10,000  .  .  .  upon 
condition  that  said  association  agrees  to 
pay  to  my  wife  in  quarterly  payments  dur-" 
ing  her  life  the  sum  of  $400,"  it  was  held 
that  the  condition  named  was  not  preced- 
ent, but  subsequent. 

32.  In  Re  Oliver  (1890)  62  L.  T.  N.  S. 
(Sng.)  533,  where  testator  devised  real 
estate  to  a  nephew,  "he  also  paying  there- 
out the  following  legacies,"  to  be  paid 
within  six  months  after  the  death  of  an 
annuitant  whose  annuity  constituted  a 
charge  upon  the  property,  it  was  held  that 
the  words  quoted  are  prima  faeie  words  of 
condition,  and  that  the  postponement  of 
payment  showed  the  condition  to  be  sub- 
sequent. 
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ProvisionB  for  support. 

33.  In  Jennings  v.  Jennings  (1862)  27 
lU.  518,  where  testator  made  the  following 
disposition:  "I  will  to  my  wife  all  my  real 
estate  and  personal  property,  in  a  word  all 
that  belongs  to  me,  to  have  the  disposing 
of  in  any  way  that  will  best  support  her 
while  she  lives;  but  if  my  sous  John  and 
Tliomas  take  good  care  of  their  mother 
during  her  lifetime  they  shall  have  the 
farm  on  which  we  live  between  them,  but 
if  they  should  fail  to  give  her  a  good  sup- 
port she  can  sell  the  land  or  any  part  of 
it  to  support  herself.  But  if  John  and 
Thomas  comply  with  these  conditions  they 
can  take  possession  of  the  land  immediate- 
ly after  my  death,"  it  was  held  that  the 
word  "comply"  was  used  in  the  sense  of 
"assent,"  and  therefore  that  the  condition 
was  subsequent  rather  than  precedent,  so 
that  upon  the  sons'  assenting  to  the  terms 
of  the  will,  and  entering  upon  the  execution 
of  the  condition,  the  property  vested  in 
them,  subject,  however,  to  the  charge  im- 
posed, from  which  it  could  be  relieved  only 
by  a  performance  of  the  condition. 

34.  In  Iloss  V.  HosB  (1894)  140  Ind.  551, 
39  N.  £.  255,  where  testator,  after  making 
certain  devises,  went  on  to  state:  "The 
above  gifts  and  devises  are  made  to  the 
said  Eliza  J.  Hoss  and  Flora  J.  Iloss  to 
enable  them  to  support  and  care  for  my 
brother  Benjamin  Hoss,  now  insane,  as 
long  as  he  shall  live,  and  these  bequests 
are  made  upon  the  condition  that  the  said 
Eliza  J.  Hoss  and  Flora  .1.  Hoss  will  agree 
with  my  executor  to  do  this,*  it  was  held 
that,  as  the  condition  requiring  the  devisees 
to  enter  into  an  agreement  with  the  ex- 
ecutor, which,  if  it  stood  alone,  would  be 
regarded  as  a  condition  precedent,  was 
merely  a  collateral  requirement  to  the  con- 
dition for  the  support  of  the  brother, 
which  was  a  condition  subsequent,  the  im- 
possibility of  performing  such  conditions, 
arising  from  the  death  of  the  brother  in 
testator's  lifetime,  did  not  defeat  the  de< 
vise. 

35.  In  Hawkins  v.  Hansen  (1914)  92 
Kan.  740,  L.R.A.1915A,  95,  142  Pac.  280, 
where  a  will  provided:  "To  Andrew  Hansen, 
my  son-in-law  who  for  some  time  past  has 
been  taking  care  of  myself  and  wife,  I  give, 
will  and  bequeath,  after  the  death  of  my- 
self and  .  .  .  my  wife  all  our  property 
herein  described  .  .  .  provided  he  shall 
take  as  he  has  heretofore  taken  good  kind 
and  loving  care  of  us,  provided  us  with  all 
necessaries  of  every  kind  and  nature  dur- 
ing the  remainder  of  our  lives,"  it  was  held, 
as  the  performance  of  the  ccdition  did  not 
necessarily  precede  the  vesting  of  the 
estate,  but  might  accompany  or  follow  it, 
that  it  was  a  condition  subsequent. 

36.  In  Bryant  v.  Dungan  (1892)  92  Ky. 
627,  36  Am*.  St.  Rep.  618,  18  S.  W.  636, 
where  testator,  who  had  given  to  his  wife 
100  acres  of  land,  went  on  to  devise  "the 
above  100  acres  of  land  willed  to  my  wife, 
Sarah,  to  go  to  my  grandson,  E.  L.  Dun- 
gan at  the  death  of  his  grandma,  Sarah 
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Bryant,  upon  the  condition  that  he  stays 
with  her  and  supports  her  and  cares  for 
her  until  her  death,  then  he  is  to  have  her 
part  of  said  farm  and  homestead;  other- 
wise to  be  void  if  he  shall  fail  to  perform 
my  will,"  it  was  held  that  the  conditions 
of  the  will  requiring  the  grandson  to  live 
with  his  grandmother  and  support  and  care 
for  her  were  not  conditions  preceding  the 
investiture  of  title  to  the  100  acres,  but 
that  he  took  a  vested  remainder  subject  to 
be  devested  by  nonperformance  of  such  con- 
ditions. 

37.  In  Marwick  v.  Andrews  (1846)  25 
Me.  525,  where  testator  devised  ail  his 
estate  to  his  wife  "to  hold  the  flame  to  her 
and  her  heirs  forever.  On  condition,  bow- 
ever,  that  my  said  wife  shall  support  and 
maintain  in  a  comfortable  and  suitable 
manner  my  much  honored  and  now  aged 
and  infirm  mother  should  ray  mother  sur- 
vive me,"  it  was  held  that  the  devise  to 
the  wife  was  clearly  upon  a  condition  sub- 
sequent, and  that  it  was  subject  to  for- 
feiture for  neglect  to  perform. 

38.  In  Birmingham  v.  Lesan  (1885)  77 
Me.  494,  1  Atl.  151,  where  testator  devised 
to  his  wife  Catherine,  all  his  real  estate, 
"to  hold  the  same  during  her  life  for  her 
maintenance  but  not  to  sell  the  same,  the 
said  real  estate  to  go  to  John  Mehan  at  her 
death,  if  any  remains,  providing  the  said 
Mehan  maintains  and  provides  for  the  said 
Catherine  decently  from  the  proceeds  of 
the  farm  or  otherwise;  and  providing  that 
if  said  Mehan  fails  to  provide  for  the  said 
Catherine  then  the  said  Catherine  is  em- 
powered to  call  on  the  selectmen  to  provide 
for  her  in  her  own  house.  .  .  .  I  will 
that  the  said  Mehan  be  allowed  to  use  the 
place  for  the  purpose  of  maintaining  him- 
self and  my  wife  by  farming  the  same," 
it  was  held  that,  as  only  what  should  re- 
main at  the  wife's  death  was  devised  to 
Mehan,  it  was  plain  that  tlie  testator  did 
not  intend  that  he  should  take  an  a'lsolute 
fee  by  implication  in  the  remainder,  with 
a  charge  upon  him  personally  to  support 
the  life  tenant,  nor  a  life  estate  in  the  re- 
mainder with  a  like  charge  upon  the  estatt^ 
devised;  that  the  condition  created  could 
not  be  deemed  a  condition  precedent,  be- 
cause Mehan  was  authorized  by  the  expreHH 
terms  of  the  will  to  provide  for  the  lifu 
tenant  from  the  proceeds  of  the  farm, 
which  he  could  not  sell  unless  he  had  at 
least  the  title  on  condition  subsequent,  and 
therefore  that  such  provision  operated  as 
a  condition  subsequent,  failure  to  perform 
which  would  be  ground  for  forfeiture. 

39.  In  Morse  v.  Hayden  (1880)  82  Me. 
227,  19  At).  443,  where  testator  gave  to  hia 
wife  certain  real  and  personal  property  "on 
condition  that  my  wife«  liucretia,  shall  pro- 
vide and  maintain  our  son  .  .  .  until 
he  shall  attain  his  majority,"  it  was  held 
that  the  implication  that  the  wife  should 
have  possession  and  control  of  the  property 
for  the  purpose  of  fulfilling  the  condition 
indicated  that  it  was  a  condition  sufoee- 
uent,  and  therefore,  its  performanoe  hav- 
ing been  rendered  impossible  by  the  death 
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of  the  son  in  the  lifetime  of  the  testator, 
that  the  devisee  held  the  property  by  an 
absolute  title. 

40.  In  Hftmmond  v.  Hammond  (1881) 
55  M4.  675,  it  was  held,  construing  a  will 
by  which  testator  bequeathed  to  his  brother 
a  sum  of  money  ''for  that  he,  the  said  C. 
Lewis  Hammond,  shall  look  after  and  take 
care  of  our  beloved  brother  Rezin  while  he 
shall  live  and  bury  him  at  his  death,"  that 
the  condition  annexed  to  the  bequest  was, 
both  in  the  collocation  of  its  language  and 
the  order  of  events,  so  clearly  posterior  to 
the  vesting  of  the  legacy  that  it  must  be 
considered  as  a  condition  subsequent,  the 
performance  of  which  was  dispensed  with 
by  the  death  of  Rezin  in  testator's  life- 
time. 

41.  In  Merrill  v.  Emery  (1830)  10  Pick. 
(Mass.)  507,  where  testator  bequeathed  to 
his  wife  certain  personal  property  "subject 
to  the  following  conditions;  viz.,  .  .  . 
that  she  educate  and  brinj?  up  my  grand- 
daughter, Mary  L.  Richards,  until  she  ar- 
rive at  the  age  of  eighteen  years,  or  is 
married,  as  the  case  may  be,*'  it  was  held 
that  since  the  condition  was  .o  be  per- 
formed for  a  time  which  might,  and  probab- 
ly would,  continue  long  after  the  legacy 
was  to  vest,  it  was  clearly  a  condition  sub- 
sequent, of  which  the  legacy  became  dis- 
charged bv  the  death  of  the  wife. 

42.  And  in  Richards  v.  Merrill  (1832)  13 
Pick.  (Mass.)  405,  it  was  held  that  such  a 
provision  for  the  granddaughter  was,  in 
view  of  the  phraseology  emplo3'ed,  the  cir- 
cumstances of  the  case,  the  fact  that  other 
provision  was  made  for  the  granddaughter, 
who  was  not  left  without  means  of  sup- 
port, and  the  smallness  of  the  provision 
made  for  the  widow,  under  all  the  circum- 
stances of  the  estate,  a  personal  obligation 
which  terminated  with  the  widow's  life, 
and  not  a  pecuniary  charge  upon  the  be- 
quest made  to  her. 

43.  In  Putnam  v.  Emerson  (1843)  7  Met. 
(Mass.)  330,  where  testator,  by  an  inarti- 
ficially  drawn  will,  gave  and  liequeathed  to 
his  two  sisters  the  use  and  profit  and  bene^ 
fit  of  all  his  real  estate  for  the  terms  of 
their  natural  lives,  "except  such  parts 
thereof  as  are  specially  disposed  of  hei-^- 
after,"  and  gave  to  a  nephew  all  his  real 
and  personal  estate,  to  come  into  posses- 
sion at  the  decease  of  the  aforesaid  sis- 
ters, "with  the  privilege  to  let  the  farm 
annually  and  sell  my  hill  pasture  (called 
10  acres)  with  my  stock,  t9»>ls,  hay,  etc.; 
with  the  income  of  the  farm;  to  pay  my 
just  debts  if  the  income  of  the  farm  should 
i)e  anything  more  than  a  comfortable  sup- 
port for  my  aforesaid  sisters;  the  afore- 
said privileges  to  come  into  possession  at 
my  decease;  the  said  Jesse  to  come  into 
possession  of  the  whole  estate  at  the  de- 
cease of  the  aforesaid -Lucy  and  Lois.  But 
if  the  said  Jesse  Perkins  shall  neglect  to 
provide  for  the  said  Lucy  and  I^ois  a  com- 
fortable support  in  sickness  and  in  health, 
during  their  natural  lives,  then  the  said 
Lucy  and  Lois  to  have  the  improvement  of 
the  farm  during  their  natural  lives,"  it  was 
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held  that  the  whole  estate  passed  to  the 
nephew  on  tlie  death  of  the  testator,  sub- 
ject to  a  condition  in  favor  of  testator's 
sisters,  by  the  nonperformance  of  which  by 
the  said  nephew  they  would  become  en- 
titled to  the  improvement  and  income  of 
the  farm. 

44.  In  Alexander  v.  Alexander  (1900) 
166  Mo.  413,  57  S.  W.  110,  a  devise  to  tes- 
tator's son  '^provided  he  shall  well  and 
faithfully  care  for  and  support  his  mother 
as  long  as  she  shall  live"  was  held  to  vest 
the  fee  to  the  land  in  the  devisee  imme- 
diately upon  the  death  of  the  testator,  the 
condition  imposed  being  subsequent,  but  of 
a  personal  character,  from  which  the  dev- 
isee was  absolved  by  his  death  in  the  life* 
time  of  his  mother.  In  this  case,  however, 
it  appeared  tiiat  such  provision  had  been 
made  for  the  devisee's  mother  that  she  was 
not  dependent  upon  the  son's  performance 
of  this  obligation  for  support. 

45.  In  Wood  v.  Ogden  (1906)  121  Mo. 
App.  668,  101  8.  W.  616,  the  court  con- 
sidered  itself  bound  by  Alexander  v.  Alex- 
ander (1900)  156  Mo.  413,  67  S.  W.  110, 
to  hold  that  a  will  by  which  testator  de- 
vised to  a  son  certain*  lands  "upon  consid- 
eration that  he  support  and  maintain  my 
wife,  Louisa  Wood,  during  her  natural 
•lifetime/'  did  not  make  the  widow's  main- 
tenance a  charge  on  the  land,  but  simply 
imposed  a  condition  subsequent,  which,  as 
such,  became  a  purely  personal  obligation 
of  the  devisqe,  and  in  no  sense  imposed  any 
limitation  on  tlie  estate  devised,  which  on 
the  death  of  the  devisee  descended  to  his 
heirs  unburdened  with  any  charge. 

46.  In  Galbraith  v.  Pennington  (1914) 
184  Mo.  App.  618,  170  S.  W.  668,  where 
testator  gave  all  his  property  to  his  wife 
dui*ing  her  life,  and  then  to  his  two  foster 
children,  stating:  *'This  property  is  thus 
willed  to  the  above-named  parties  in  con- 
sideration of  their  looking  after  and  caring 
for  the  wants  of"  testator  and  his  wife 
during  their  lives,  it  was  held,  in  an  action 
for  contribution  by  the  devisee  who  had 
performed  the  condition  against  the  otlier^ 
that  the  provision  was  in  the  nature  of  a 
condition. 

47.  In  La  Chapelle  v.  Burpee  (1893)  69 
Hun,  436,  23  N.^Y.  Supp.  452,  it  was  held 
that  a  devise  to  a  son  "on  condition"  that 
he  should  live  in  the  house  with  his  mother 
and  sister,  and  should  supply  firewood  and 
comfortable  board  for  them,  wa4B  held,  if 
upon  condition,  to  be  upon  a  condition  sub- 
sequent. 

48.  In  Nunnery  v.  Carter  (1860)  58  N. 
C.  (5  Jones,  Eq.)  370.  78  Am.  Dec.  231, 
where  testator  bequeathed  certain  personal 
property  to  his  wife  during  her  natural 
life,  and  then  to  his  son,  '^provided  he  take 
care  of  his  mother;  if  not,  to  be  whose 
that  does  take  care  of  her,"  it  was  held 
that,  as  the  condition,  though  in  form  and 
appearance  precedent,  was  in  truth  a  con* 
tiiiuing  condition,  which  miglit  require  the 
performance  of  many  acts  during  a  long 
period  of  years,  it  was  in  reality  and  legal 
effect  a  subsequent  condition,  and  as  such 
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could  not,  by  becoming  an  impossible  one, 
prevent  the  legacy  from  taking  effect. 

49.  In    Burdis   v.   Burdis    (1898)    96   Va. 
^    81,  70  Am.  St.  Rep.  825,  30  S.  E.  462,  where 

testator  devised  to  his  wife  his  homestead 
during  her  natural  life,  *'wit)i  the  under- 
standing that  my  son  Albert  will  support 
and  take  care  of  her,  and  at  her  death  said 
homestead  and  land  shall  return  to  my  son 
Albert  as  compensation  therefor.  .  .  . 
I  wJMh  Hiy  son  Albert  to  support  and  pro- 
vide for  his  two  sisters  .  .  .  as  long  as 
they  remain  single,"  it  was  held  that,  as 
the  obligation  imposed  was  of  a  continuing 
character,  and  as  there  was  nothing  in  the 
will  to  indicate  that  the  testator  intended 
the  devise  to  the  son  to  remain  in  a  state 
of  contingency  during  the  many  years  that 
he  might  have  the  support  and  care  of  his 
mother,  the  condition  upon  which  the  son 
was  to  take  the  estate  was  a  condition 
subsequent,  and  not  a  condition  precedent, 
.so  that,  its  performance  having  been  ren- 
dered impossible  by  the  death  of  testator's 
wife  in  his  lifetime,  the  son  held  the  estate 
by  an  absolute  title.  ' 

F.  Cases      considering      the      question 
whether  or  not  a  charge  was  created, 

a.  Cases    in   which   the   provision    has 
been  construed  as  a  charge. 

Provisions     for    payment    of    legacies    or 

annuities. 

50.  In  Daly  v.  Wilkie  (1884)  111  lU. 
382,  it  was  held  that  under  a  devise  to  a 
son,  "subject,  however,  to  the  terms  and 
conditions  herein  limited,"  that  he  should 
within  seven  years  pay  to  a  sister  a  certain 
sum  of  money  **for  and  on  account  of  the 
above  devise  and  bequest  to  him,"  the  pro* 
vision  for  the  sister  created  a  charge  upon 
the  land  for  the  payment  of  the  amount 
named. 

51.  In  Parsons  v.  Millar  (1901)  189  lU. 
107,  59  N.  E.  606,  construing  a  will  by 
which  testator  devised  to  his  son  certain 
land,*  "provided  that"  he  pay  certain  sums 
of  money  within  a  certain  time  to  each  of 
two  daughters  of  the  testator,  who  had  be- 
queathed to  them  such  sums  in  the  preced- 
ing clauses  of  his  will,  it  wks  held  that  the 
title  to  the  land  passed  absolutely  to  the 
son,  charged  with  the  payment  of  the  be- 
quest to  his  sisters. 

52.  In  Spanijler  v.  Newman  (1909)  239 
111.  616,  88  N.  E.  202,  it  was  held  that  un- 
der a  will  by  which  testatrix  devised  to  a 
son  certain  real  estate  "on  the  condition 
that  he  pay  to"  other  children  of  testatrix 
a  certain  sum  of  money  within  one  year 
after  her  death,  the  son  took  title  to  such 
real  estate  subject  to  the  payment  of  the 
legacies,  which  constituted  a  charge  there- 
on, rather  than  subject  to  a  condition  fail- 
ure to  pei*form  which  would  defeat  the 
devise. 

53.  In  Ellis  v.  Dumond  (1913)  259  111. 
483,  103  N.  E.  801,  it  was  held  that  under  a 
devise  to  a  son  in  fee  simple,  "upon  condi- 
tion that  he  pay"  certain  amounta  to  the 
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wife  and  daughters  of  the  testator,  "the 
said  amounts  to  be  paid  withm  three  years 
after  the  probating  of  my  will,  without  in- 
terest, and  the  said  sums  «.re  made  a  lien 
upon  the  land  until  the  same  are  ptad" 
the  children  of  the  son  (who  had  died  in 
the  testator's  lifetime)  took,  under  tlie 
statute  preventing  lapses,  title  to  the  land 
in  question,  subject  to  the  payment  of  the 
legacies  charged  thereon. 

54.  In  Warner  v.  Bullen  (1905)  123  111. 
App.  138,  where  testator  devised  to  a  son 
certain  realty  "provided  he  pays  to"  an- 
other a  certain  sum  of  money,  there  being 
no  other  mention  of  the  son  or  of  such 
other  person  in  the  will,  it  W4is  held  that 
the  provision  for  payment  constituted  a 
charge  rather  than  a  condition,  and  was  not 
defeated  by  the  refusal  of  the  son  to  ac- 
cept the  devise. 

55.  In  Kakttska  t.  Roubyk  (1910)  155 
111.  App.  452,  where  testator  devised  to  a 
son  certain  real  estate,  adding,  ''And  at 
the  time  the  said  John  Roubyk  my  son 
have  to  pay  to  my  daughter,  Anna  Roubyk 
the  sum  of  $1,000  and  to  my  daughter 
Mary  Roubyk,  the  sum  of  $200  as  their 
inheritance,"  it  was  held  that,  as  the  pro- 
visions in  the  will  for  the  payment  of  the 
sums  of  money  to  the  daughters  were  in 
the  same  sentence  which  made  the  devise, 
and  as  there  was  nothing  in  the  will  it- 
self to  indicate  a  contrary  intention  on  the 
part  of  the  testator,  the  sums  of  money 
were  charges  upon  the  property  devised. 

56.  In  Wilson  v.  Piper  (1881)  77  Ind. 
437,  where  a  testator  devised  to  a  son  cer- 
tain described  lands,  "also  all  my  personal 
property  of  every  name  and  character  upon 
the  following  conditions:  namely,  that  he 
pay  to  my  granddaughter  .  .  .  when 
she  arrives  at  the  age  of  twenty-one  year^. 
or  marries,  the  sum  of  $1,000,  but  in  case 
of  the  death  of  my  granddaughter  afore- 
said before  mature  age  or  marriage  it  ii« 
my  will  and  I  direct  that  my  executor 
shall  pay  said  sum  of  money  mentioned  as 
her  portion  of  my  estate  to  my  living 
children,  share  and  share  alike,"  it  wa.^^ 
held  that  the  propei*  construction  of  the 
will  indicated  an  intention  on  the  part  of 
the  testator  that  the  provision  made  for 
the  granddaughter  should  constitute  a  lien 
upon  the  property  devised  to  the  son. 

57.  In  Crawford  v.  Thompson  (1883)  91 
Ind.  266,  46  Am.  Rep.  598,  where  testator 
gave  the  residue  of  his  personal  estate  to 
his  widow,  "on  the  condition  that  she  pay 
$100  per  year  to  my  daughter,  Martha  Fox, 
as  long  as  my  said  daughter  shall  live," 
and  in  the  ensuing  portion  of  the  w^ill 
spoke  of  the  money  to  be  paid  to  the 
daughter  as  a  "legacy"  to  which  she  should 
have  a  "right"  and  to  which  she  should  be 
"entitled,"  and  provided  finally  that  when 
the  daughter  should  have  received  an 
amount  out  of  said  personalty  equal  to 
three  fourths  thereof,  she  should  not  "be 
entitled  to  any  more  under  said  will,  an<l 
the  balance  shall  be  retained  by  my  sai'l 
wife,"  it  was  held  that,  in  view  of  such  ex- 
pressions, and  the  fact  that  the  eileet  of 
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«oii0truing  th«  proviBina  for  the  daughter 
as  a  condition  subsequent  would,  in  the 
event  of  a  breach,  send  the  fund  back  into 
the  estate  and  deprive  the  widow  of  the 
one  fourth  given  her  absolutely  and  the 
daughter  of  her  legacy,  such  provisipn  was 
not  a  condition  subsequent,  but  was  in  the 
nature  of  a  trust  to  be  performed  by  the 
widow 

58.  in  Ditchey  v.  Lee  (1906)  167  Ini. 
267»  78  N.  £.  972,  where  a  will  devised  cer- 
tain  lands  to  testator's  daughter  on  condi- 
tion that  she  pay  to  her  mother  during  lite 
$100  annually,  the  payment  being  made  a 
charge  upon  the  lands,  and  no  provision 
was  madjs  for  a  forfeiture  of  the  title,  nor 
devise  over  made  to  the  widow  or  to  any- 
one else  in  the  event  of  default  in  payment 
and  forfeiture  of  the  title  by  the  daughter, 
it  was  held  to  be  clear  that  the  word  "con- 
dition" was  used  in  the  will  in  the  sense 
of  consideration^  and  that  the  title  devised 
was  not  conditional,  but  absolute,  subject 
only  to  the  specific  lien  charged  against 
it;  and  that  in  case  of  default  in  payment 
the  remedy  would  be  a  foreclosure  of  the 
lien,  and  not  a  forfeiture  of  the  land. 

59.  In  Sehrader  v.  Schrader  (1912)  158 
Iowa,  85,  139  N.  \V.  160,  where  testator, 
after  giving  a  life  interest  in  all  his  real 
estate  to  his  wife,  went  on  to  provide: 
"If  my  well-beloved  wife  Dora  Schrader 
shall  live  after  me,  then  it  is  further  my 
will  that  on  the  death  of  said  Dora  Schra- 
der my  well-beloved  son,  George  Sclu*ader^ 
shall  become  the  sole,  absolute,  and  un- 
qualified owner,  on  the  condition  herein- 
after expressed,  of  the  following  described 
real  premises  [describing  them].  It  is  the 
express  condition  that  before  Qeorge  Schra- 
der shall  become  the  sole,  absolute  and 
unqualified  owner  of  said  real  premises 
that  he  shall  pay  to  my  well -beloved  son^ 
Henry  Schrader,  the  sum  of  $500.  And 
it  is  further  my  will  that  in  the  event  my 
well* beloved  wife,  Dora  Schrader,  shall  die 
before  I  do,  that  upon  ray  death  the  said 
last  above-described  real  premises  shall 
pass  to  the  sole,  absolute,  and  unqualified 
ownership  of  my  son  George  Schrader,  up- 
on condition  that  he,  my  son  George  Schra- 
der, shall  pay  to  my  son,  Henry  Schrader, 
the  sum  of  $500,"  it  was  held,  having 
regard  to  the  leaning  of  the  courts  toward 
vesting,  the  presumption  tliat  the  provi- 
sion in  question  was  for  the  purpose  of 
equalizing  the  distribution  of  testator's 
estate,  the  absence  of  a  devise  over,  and  the 
circumstance  that  the  will  fixed  no  time 
within  which  the  payment  was  to  be  made, 
and  there  being  nothing  to  suggest  that 
the  testator  contemplated  the  possibility 
that  the  title  of  the  ownership  of  the  es- 
tate should  be  suspended  or  ha^'e  no  exist- 
ence in  anyone  between  the  instant  of  the 
life  tenant's  death  and  the  appearance  of 
the  remainderman  with  a  tender  of  the 
money,  that  tlie  payment  vas  not  a  coiull- 
tion  precedent  to  the  acquirement  by  the 
devisee  of  any  riglit  to  or  interest  in  the 
land,  but  that  the  purpose  was  to  make 
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the  gift  to  the  other  aoo  a  charge  upon  the 
property. 

60.  In  PhUlipB  v.  Stites  (1865)  2  Duv. 
(Ky.)  313,  where  testator  devised  certain 
lands  to  his  daughter  "by  paying''  his  two 
grandsons  $500,  it  was  held  that  the  legacy 
was  a  direct  charge  upon  the  land  devised. 

61.  In  Pearcy  v.  Greenwell  (1883)  80 
Ky.  616,  where  testator  gave  his  entire  es- 
tate for  life,  and  went  on  to  provide:  "My 
will  and  desire  is  that  all  of  my  land  on  the 
west  side  of  the  road  be  equally  divided 
between  John  Greenwell  and  Ralph  Green- 
well  upon  condition  that  they  pay  $700  to 
my  wife  in  one  and  two  years,  on|d  half 
each  year,  to  be  her  absolute  property,  and 
$500  to  the  elder  of  this  district  of  the 
Methodist  Uhureh,"  it  was  held,  in  view 
of  the  leaning  of  the  courts  toward  vest- 
ing and  the  fact  that  there  was  no  dis- 
position of  the  estate  by  the  will  in  the 
event  they  should  fail  to  pay  the  several 
bequests  charged  upon  it,  that  the  devisees 
took  a  vested  remainder  subject  to  the 
sums  named  as  a  charge  thereon. 

62.  Ih  Patrick  v.  Patrick  (1909)  135  Ky. 
307,  122  S.  W.  159,  where  testator  willed 
all  his  property  to  a  son,  "provided  he 
shall  pay  each  one  of  my  daughters  [nam- 
ing them]  $100.  If  any  of  my  said  daugh- 
ters shall  be  dead  at  my  death  then  the 
$100  shall  be  paid  to  her  bodily  heirs,  if 
any;  if  none  the  $100  shall  belong  to  said" 
son,  and  further  .made  a  provision  for  his 
wife  which  the  court  construed  as  giving 
her  an  equitable  life  interest,  it  was  heki 
that  it  was  contemplated  by  the  testator 
that  the  $100  to  each  of  his  daughters 
should  be  paid  by  the  son  at  testator's 
death,  and  that  if  not  paid  the  amount  due 
each  would  be  a  charge  upon  the  son's  re- 
mainder  interest  in   the   testator's   estate. 

63.  In  Bugbee  v.  Sargent  (1843)  23  Me. 
269,  and  s.  c.  subsequent  appeal  (1847)  27 
Me.  338,  a  devise  to  certain  persons  upon 
condition  that  they  should,  within  a  cei*- 
tain  time  after  coming  into  possession, 
pay  a  legacy  given  to  another,  was  con- 
strued as  creating  a  charge  on  the  property 
devised  in  favor  of  the  legatee. 

64.  In  Merrill  v.  Bickford  (1876)  65  Me. 
118,  where  testatrix  devised  certain  land 
with  the  direction  that  the  devisee  ''shall 
pay  or  cause  to  be  paid  to"  a  brother  a 
certain  annuity,  it  was  held  that  the  annu- 
ity was  a  chaa'ge  upon  the  land  devised. 

65.  In  Merritt  v.  Bucknam  (1886)  78  Me. 
504,  7  Atl.  383,  where  real  estate  was  de- 
vised "upon  conditions  as  follows:  viz., 
that  he  pay  annually  the  sum  of  $50  to 
the  Methodist  £.  Church  in  Columbia  vil- 
lage, for  the  support  of  preaching  the 
gospel,  or  if  the  said  Hiram  choose  to  pay 
the  principal,  of  which  the  above  sum  is 
the  Interest,  all  at  one  time  or  in  payments 
within — ,  then  my  executors  hereinafter 
named  shall  give  a  good  and  sufficient  deed 
to  the  said  Hiram  Coffin,  his  heirs,  etc. 
.  .  .  But  if  tlie  said  Hiram  or  his  heirs 
fail  in  any  way  to  perform  the  conditions 
above  named,  then  I  give  and  bequeath  the 
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farm  before  named  to  the  M.  E.  Church 
in  Columbia  village/'  it  was  held  that 
the  devise  over  to  the  church,  although 
void  as  contravening  the  rule  against  per- 
petuities, evidenced  an  intention  to  bind 
the  land  to  the  payment  of  the  legacy. 

66.  In  Whitehouse  v.  Cargill  (1893)  86 
Me.  60,  29  Atl.  934,  where  a  testator  who 
by  his  will  had  devised  certain  land  to  a 
son,  by  a  codicil  referred  to  such  devise 
and  directed  that  the  son  should  pay  a 
sister  the  sum  of  $500  when  she  should 
arrive  at  the  age  of  eighteen,  it  was  held 
that  the  legacy  to  the  sister  was  a  charge 
upon  the  land. 

67.  In  Spence  v.  Robins  (1834)  6  Gill  & 
J.  (Md.)  507,  26  Am.  Dec.  587,  where  a  tes- 
tator devised  land  to  a  son  "on  his  paying 
my  three  daughters  $3  per  acre  for  all  the 
said  lands  lying  on  the  west  side  of  the 
county  road,"  it  was  held  to  be  clear  that 
the  testator  intended  to  make  the  gift  to 
the.  daughters  a  charge  on  the  land. 

68.  In  Luckett  v.  Whits  (1839)  10  Gill 
Si  J.  (Md.)  480,  it  was  heki,  construing  a 
will  by  which  testator  devised  to  His  old- 
est "son  certain  lands,  he  paying  to  his 
younger  brother  a  sum  of  money,  that  the 
legacy  was  a  charge  upon  the  lands  thus 
devised,  which  a  court  of  equity  would  en- 
force. 

69.  In  Crawford  v.  Severson  (1847)  5 
(lill  (Md.)  443,  where  testator  devised  to 
his  son  John  a  certain  plantation,  and  to 
liis  son  Samuel  another  plantation,  of 
which  they  were  to  be  given  possession  as 
they  should  severally  arrive  at  the  age  of 
eighteen  years,  and  then  gave  a  daughter 
.$1,000  to  be  paid  to  her  in  manner  follow- 
ing: $600  of  which  is  to  be  paid  by  my  son 
John  at  the  expiration  of  three  years  after 
my  death,  with  two  years*  interest  there- 
on, and  the  remaining  $400  is  to  be  paid 
by  my  son  Samuel  three  years  after  my 
death,  on  his  attaining  full  possession, 
whichever  may  last  happen,  with  two 
years'  interest  thereon,"  it  was  held  that 
the  legacy  to  the  daughter  constituted  a 
charge  upon  the  lands  devised  to  the  sons. 

70.  In  Buchanan  v.  Lloyd  (1898)  88  Md. 
642,  41  Atl.  1076.  a  codicil  by  which  a  tes- 
tator revoked  a  devise  to  his  daughter,  and 
in  lieu  thereof  gave  her  a  sum  of  money 
to  be  paid  by  his  sons  Daniel  and  Edward, 
and  "in  consideration  of"  such  payment 
gave  and  devised  to  one  of  such  sons  the 
farm  formerly  devised  to  the  daughter,  and 
to  the  other  son  another  farm,  was  con- 
strued as  making  the  legacy  to  the  daugh- 
ter a  charge  upon  the  lands. 

71.  In  Ward  v.  Ward  (1835)  15  Pick. 
(ICass.)  511,  it  was  held  that  a  will  by 
which  testator  devised  to  a  son  certain 
lands  by  said  son  "paying  the  other  chil- 
dren towards  their  share  of  my  estate  $300" 
created  a  charge  upon  the  land. 

72.  In  Taft  v.  Morse  (1842)  4  Met. 
(Mass.)  523.  it  was  held  that  under  a  will 
by  which  testator  devised  all  his  lands  to 
his  three  sons  iipon  their  paying  to  his 
daughters  a  certain  proportion  of  the  net 
value  of  the  estate  out  of  such  estate,  the 
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sons  took,  not  on  condition,  but  an  absolute 
estate  in  fee  simple,  charged  with  the  pay> 
ment  of  the  l^aeies  to  the  daughters. 

73.  In  Sherman  v.  Sherman  (1862)  4 
Allen  (Mass.)  392,  where  a  testator,  after 
devising  certain  property,  stated:  **This 
devise  charged  with  this  condition;  namely, 
that  the  wife  and  sons  of  said  Willard 
shall  pay  to  all  the  daughters  of  said  Wil- 
lard $200  each  as  they  shall  respectively 
arrive  at  the  age  of  eighteen  years,"  it  was 
held  that  the  legacies  to  the  daughters 
were  a  charge  upon  the  property  devised. 

74.  In  Woods  v.  GUson  (1901)  178  Mass. 
511,  60  N.  E.  4,  61  N.  E.  58,  a  will  by  which 
testator  devised  to  a  daughter  certain  land 
"after  paying**  certain  legacies  thereto- 
fore given  was  held  to  constitute  such 
legacies  a  charge  upon  the  realty  devised. 

75.  In  Smith  v.  Jackman  (1897)  115 
Mich.  192,  73  N.  W.  228,  a  will  by  which 
testator  bequeathed  to  his  wife  $3,000  "to 
be  paid  in  accordance  with  the  following 
provisions;  to  wit,  .  .  .  Second,  I  will 
and  bequeath  all  the  residue  and  remainder 
of  my  personal  property,  and  all  of  my 
real  estate  (describing  it),  to  my  only 
child  [name]  for  her  sole  use  and  benefit 
during  her  life,  and  at  her  death  to  her 
children  (naming  them):  Provided  that  the 
aforesaid  payment  of  $3,000  be  made  to 
my  wife,  or  the  annua]  interest  at  the  rate 
of  7  per  cent  annually,  as  she,  my  wife, 
may  elect;  and  at  any  time  when  my  wife 
may  want  any  portion  or  the  whole  of  said 
amount  of  $3,000,  it  shall  be  paid  to  her 
on  three  months'  notice,  either  verbal  or 
written,  or  she  may  sell  enough  out  of  said 
real  estate  to  pay  said  amount  on  the  fail- 
ure of  my  daughter  to  pay  her  after  the 
aforesaid  notice." — was  held  to  constitute 
the  provision  made  for  the  wife  a  charge 
upon  the  realty  devised  to  tiie  daughter. 

76.  In  Brooks  v.  Eskins  (1887)  24  Mo. 
App.  296,  a  will  by  which  testator  devised 
to  a  son  certain  lands,  addhig,  "And  it  is 
further  stipulated  and  requireil  of  my  said 
son  ...  in  this  be<fueathal  to  him 
that  he  owe,  be  indebted  and  pay  to  my 
sons-in-law  .  .  .  the  sum  of  $1,000,  to 
draw  10  per  cent  interest  per  annum  from 
the  death  of  my  said  wife  until  paid," — 
was  held  to  Hx  such  legacy  as  an  equitable 
charge  or  lien  upon  the  land  devised  to  the 
son. 

77.  In  Perry  v.  Hale  (1802)  44  N.  H.  363, 
where  a  testator  devised  certain  realty  to 
his  wife  so  long  as  she  should  remain  his 
widow,  and  at  her  death  to  his  son  for  his 
sole  use  and  benefit  forever,  on  condition 
that  lie  should  pay  to  testator's  daughters 
certain  specifie<l  amounts,  it  was  held  that 
the  provision  for  the  daughters  was  not 
dependent  upon  the  son's  acceptance  of  the 
devise,  but  constituted  a  charge  upon  the 
propertv. 

78.  In  Wallington  v.  Taylor  (1831)  1 
N.  J.  Va\.  314,  where  testator,  who  had  de- 
vised to  his  son  a  fee  contingent  on  leav- 
ing issue,  bequeathed  to  a  daughter  a  sum 
of  money  to  be  paid  to  her  by  such  son 
out  of  the  estate  given  to  him,  in  annual 
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payments  of  $500  a  year  without  interest, 
it  was  held  that  the  legacy  to  the  daughter 
was  a  charge  upon  the  estate  of  the  son, 
but  not  upon  his  person  nor  upon  the  land. 

79.  In  Homing'  v.  Wiederspalen  (1877) 
28  N.  J.  £q.  387,  where  a  testator  gave  cer- 
tain realty  to  his  son  on  condition  that  he 
pay  a  legacy  of  $500  to  testator's  daughter 
within  two  years  from  the  time  of  the  tes- 
tator's 'death,  it  was  held  that  the  legacy 
was  charged  on  the  land. 

80.  In  Kelsey  v.  Deyo  (1824)  3  Cow. 
(N.  Y.)  133,  where  a  testator  who  had  giv- 
en  his  wife  all  his  personal  estate,  and 
after  her  death  what  should  remain  to  be 
divided  among  his  children,  devised  to  a 
son  all  his  real  estate,  adding,  "And  my 
will  and  desire  is,  and  I  do  hereby  order 
and  direct,  that  my  son  Nathaniel  Kelsey 
or  his  heirs  pay  the  following  legacies,'* 
it  was  olearly  held  to  be  testator's  inten- 
tion to  charge  such  legacies  upon  the  realty 
devised  to  the  son. 

81.  In  Fox  V.  Phelps  (1837)  17  Wend. 
(N.  Y.)  393,  aihrmed  in  (1838)  20  Wend. 
437,  where  testator  devised  property  with- 
out any  qualification,  but  afterward  direct- 
ed that  it  should  in  a  certain  event  be 
valued,  and  that  the  devisees  ''shall,  and 
they  are  respectively  required  to,  pay  an 
equal  part"  to  certain  other  persons,  it  was 
held  that  the  devisees  did  not  take  an  es- 
tate upon  condition,  but  an  absolute  estate, 
with  a  personal  charge  on  the  devisees; 
and  that  if  any  devisee  or  his  heirs  should 
refuse  to  accept  the  devise  and  ~>ay  the 
legacies,  the  estate  would  descend  to  the 
heirs  at  law  of  the  devisor,  but  would  be 
chargeable  in  equity  with  the  payment. 

82.  In  Loder  v.  Hatfield  (1877)  71  N.  Y. 
02,  a  will  by  which  testator  devised  to  his 
son  certain  property  "on  the  following  con- 
ditions and  proviso,"  that  he  pay  certain 
legacies,  was  held  to  make  such  legacies  a 
charge  upon  the  land  devised. 

83.  In  Smith  v.  Smith  (1888)  48  Hun, 
617,  15  N.  Y.  S.  R.  893,  1  N.  Y.  Supp.  643, 
where  testator  devised  lands  to  a  daughter 
"subject  to  the  condition  that  she  fully  pay 
and  discharge  all  my  funeral  expenses  and 
also  pay  to  [another  daughter]  the  sum 
of  $50;  ail  such  payments  to  be  made  with- 
in sixty  days  after  my  decease,"  it  was 
held  that  payment  of  the  debts  was  not  a 
condition  precedent  to  the  vesting  of  the 
title  and  the  enjoyment  of  the  possession 
of  the  land,  and  that  the  premises  in  ques- 
tion were  not  devised  upon  condition,  but 
were  chargeable  with  the  funeral  expenses 
and  the  legacy. 

84.  In  Hutchins  v.  Hutchins  (1896)  18 
Misc.  633,  42  N.  Y.  Supp.  601.  a  will  by 
which  testator  devised  to  his  wife  and  son 
Wallace  P.  Hutchins  his  home  farm  "dur- 
ing the  lifetime  of  my  baid  wife;  at  her 
decease  then  the  same  to  go  to  Wallace  P. 
Hutchins  .  .  .  said  Wallace  P.  Hutch- 
ins to  pay  to  each  of  the  other  heirs  here- 
in named  the  following  sums  ...  to 
be  paid  within  Hve  years  after  the  de- 
cease of  myself  and  wife,  without  interest," 
was  held  to  evidence  an  intention  to  charge 
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the  land  devised  with  the  payment  of  the 
legacies. 

85.  In  Aston  v  Gallowav  (1843)  38  N. 
C.  (3  Ired.  £q.)  126,  a  will  by  which  tes- 
tator devised  his  plantation  to  a  nephew 
after  the  death  of  his  wife,  "he  paying  to 
my  two  other  nephewtf  as  they  respectively 
arrive  at  the  age  of  twenty-one  years  the 
sum  of  £100  each.  And  shoukl  it  so.  happen 
that  the  said  [nephews]  should  be  of  age 
before  my  nephew  John  should  be  in  pos- 
session of  the  said  plantation  and  land, 
in  that  case  he,  the  said  John,  is  not  bound 
to  pay  the  aforesaid  sums  of  money  finally 
under  two  years  from  the  day  of  taking 
possession,"  was  construed  as  making  the 
legacies  to  the  otlier  nephews  a  charge  upon 
the  land. 

86.  In  Woods  v.  Woods  (1858)  44  N.  C. 
(Busbee,  L.)  290,  where  testator  devised  to 
a  grandson  certain  lands  ''provided  the  said 
[grandson]  shall  pay  to  [another  grandson] 
the  sum  of  $300,"  it  was  held  that,  as  there 
was  no  devise  over  to  a  third  person  if  the 
devisee  should  refuse  to  pay  the  $300,  and 
as  it  was  impossible  to  suppose  that  it  wan 
the  intention  of  the  testator  to  deprive  the 
devisee  of  the  bounty  intended  for  him 
if  it  should  become  impossible  for  him  to 
pay  the  legacy  by  reason  of  the  death  of 
the  legatee  in  the  testator's  lifetime,  his 
estate  vested  immediately  upon  the  death  of 
the  testator  without  beinf^  subject  to  any 
condition  whatever,  but  was  charged  simply 
with  the  payment  of  the  legacy. 

87.  In  Patterson  v.  Patterson  (1869)  63 
N.  C.  322,  a  will  by  which  testator,  who 
had  given  his  wife  certain  lands  during  her 
life,  devised  them  at  her  death  to  his  son 
"provided  he  pays  within  two  years  from 
her  death  $150  to  the  heirs  of  my  sen  Wil- 
liam," was  construed  as  making  such  legacy 
a  charge  upon  the  lands. 

88.  In  Carter  v.  Worrell  (1887)  96  N.  C. 
358,  60  Am.  Rep.  420,  2  8.  E.  528.  a  will 
by  which  testator  gave  his  land  to  his  two 
sons,  adding:  "It  irt  my  request  that  the 
farm,  with  stock,  etc.,  may  all  remain  to- 
gether, and  to  be  worked  in  common  for 
the  support  and  maintenance  of  my  two 
youngest  children,  Ida  and  Walter,  and 
their  mother,  until  they  shall  arrive  at  tho 
years  of  accountability — that  is,  all  that 
part  of  the  farm  on  the  north  side  of  the 
road — and  that  a  certain  part  be  set  aside 
each  year,  amounting  to  $1,000,  to  give  my 
daughter  Mary  Bishop,  after  taking  out 
what  I  have  already  given  her.  It  is  my 
request  that  my  son  Charles  shall  have  ail 
the  management  of  settlement  of  my  es- 
tate, and  to  pay  off  the  legacy  above  given 
to  the  best  advantage ;  and  that  he  also  pay 
unto  my  daughter  Ida  $500,  after  giving 
her  a  good  English  education,  payable  in 
instalments  as  he  may  think  best,"  was 
held  to  disclose  an  intention  that  the  pro- 
vision for  the  daughters  should  be  a  charge 
on  the  land  devised  to  his  son  Charles. 

89.  In  Decker  v.  Decker  (1827)  3  Ohio, 
157,  where  testator  devised  land  to  his  son 
"free  and  clear  from  any  encumbrance  ex- 
cept   as    hereinafter    mentioned,"    in    eon- 
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sideration  of  which  devise  he  required  the 
flon  to  pay  various  legacies  to  others  of 
his  children  in  instalments,  and  further  pro- 
vided that  if  the  devisee  ''should  die  with- 
out i»siie  that  then  the  estate  devised  to 
[him]  after  the  rest  may  have  their  lega- 
cies shall  revert  batk  to  the  rest  of  my 
children  and  their  heirs  to  be  equally 
divided. among  them/'  it  was  held  that,  the 
devisee  having  died  without  issue,  the 
legacy  should  be  considered  not  as  a  charge 
against  him  personally,  but  as  a  charge  up- 
on the  land. 

»0.  In  Clyde  v.  Simpson  (1854)  4  Ohio 
St.  445,  where  testator  devised  to  a  son  cer- 
tain real  estate,  and  further  provided:  "My 
will  is  that  after  my  and  my  beloved  wife's 
decease  the  whole  of  my  personal  property 
shall  pass  to  my  son  .  .  .  with  the  real 
estate  as  above  stated  and  that  my  son 
.  .  .  shall  pay  to"  certain  persons  named 
specified  sums  of  money,  "the  one  half  of 
the  above  legacies  to  be  paid  to  the  above- 
named  heirs  by  my  son,  in  six  mouths  after 
my  decease  and  the  other  half  iu  six  months 
after  my  wife's  decease,"  it  was  held  that 
the  legacies  were  impliedly  charged  upon 
the  land  devised  to  tlie  son. 

91.  In  Yearly  v.  Long  (1883)  40  Ohio  St. 
27,  a  will  by  which  testator  gave  and  be- 
({ueathed  all  his  real  and  personal  property 
to  his  son,  he,  however,  to  pay  to  testator's 
daughter  the  sum  of  $1,600  in  yearly  instal- 
ments of  $100  each,  was  construed  as  mak- 
ing the  legacy  to  the  daughter  an  equitable 
charge  upon  the  real  estate. 

92.  In  Neweirs  Will  (1811)  1  Browne 
(Pa.)  311,  where  testatrix  gave  all  her 
estate,  real  and  personal,  to  her  son  Da>id, 
"he  paying  thereout  all  my  just  debts  and 
funeral  expenses  and  also  paying  thereout 
unto  my  son  William,  in  case  he,  my  said 
son  William,  shall  return  to  Philadelphia 
within  ten  years  from  the  time  of  my  de- 
cease, the  sum  of  £50,"  it  was  held  that 
the  legacy  to  William  was  a  charge  upon 
the  realty. 

93.  In  Holliday  v.  Summerville  (1832)  3 
Penr.  &  W.  (Pa.)  533,  the  estate  taken  by 
a  devisee  under  a  will  by  which  testator 
gave  his  son  a  certain  tract  of  land  "pro- 
vided he  pays  to  my  other  three  children 
[naming  them]  £300,  to  be  paid  in  the  fol- 
lowing manner:  £100  to  be  paid  one  year 
after  my  decease,  and  £200  to  be  paid  one 
year  after,"  was  held  to  be  not  upon  condi- 
tion, but  to  be  subject  to  a  charge. 

94.  In  Re  Tower  (1846)  9  Watts  A  S. 
(Pa.)  103.  42  Am.  Dec.  319,  where  testator 
gave  to  a  nephew  all  his  estate,  both  real 
and  personal,  'he  paying  the  legacies  here- 
inafter mentioned,"  it  was  held  that,  as  a 
resiilt  of  the  blending  of  the  real  and  per- 
sonal estate,  the  legacies  were  charged  upon 
the  land. 

1)5.  Jn  Solliday  v.  Gruber  (1848)  7  Pa. 
452,  where  testator,  who  had  devised  land 
to  his  sons,  Isaac  and  William,  continued: 
"They,  the  said  Isaac  and  William,  shall 
pay  unto  my  two  daughters,  or  to  their 
heirs  and  assigns,"  certain  sums,  "and  the 
said  Isaac  and  William  shall  take  the  same 
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(the  laud  above  devised  to  them)  in  pos- 
session one  year  after  my  death,  and  shall 
pay  unto  my  wife  $100  yearly,  .  .  .  and 
after  the  decease  of  my  wife,  the  said  Isaac 
and  William,  or  their  heirs  and  assigns, 
shall  pay  to  my  two  daughter.;,  or  .to  their 
heirs  or  assigns,"  a  further  sum,  it  was  held 
that  the  death  of  one  of  the  sons  in  testa- 
tor's lifetime  did  not  defeat  the  legacies  pro 
tanto,  they  being  a  charge  upon  the  lands. 

96.  In  Swoope's  Appeal  (1856)  27  Pa.  58, 
where  testator  devised  lands  to  his  son  '*and 
to  his  heirs  and  assigns  forever,  he  or  they 
paying  thereout  unto  my  other  children 
hereinafter  named  the  several  sums  of 
money  to  them  respectively  bequeathed,"  it 
was  held  that  the  legacies  were  charged 
upon  the  land  devised. 

97.  In  Hanna's  Appeal  (1857)  31  Pa.  63, 
it  is  said  that  a  devise  to  A  and  his  heirs 
upon  condition  that  he  pay  to  the  executors 
such  sum  as  shall  be  necessary  to  pay  cer- 
tain legacies,  authorizing  the  executors  on 
default  of  payment  to  sell  the  whole  or 
such  part  of  the  land  as  may  be  necessary 
to  pay  the  legacies,  there  being  no  direction 
that  on  defaulf  of  payment  of  the  legacies 
the  estate  shall  vest  either  in  the  heirs 
of  the  decedent  or  in  his  executors,  conveys 
neither  an  estate  upon  condition  nor  im- 
poses a  conditional  limitation,  but  simply 
constitutes  such  legacies  a  lien  upon  the 
laud  devised 

98.  In  Fields's  Appeal  (1859)  36  Pa.  11, 
where  testator  divided  his  estate  among 
his  children  by  directing  that  some  of  them 
should  have  their  share  in  money  and  oth- 
ers in  land,  and  that  if  the  personal  estate 
should  not  be  sufficient  to  pay  the  money 
shares,  those  who  should  get  land  should 
make  up  the  deficiency,  in  equal  shares,  it 
was  held  that  the  latter  provision  consti- 
tuted a  contingent  cluirge  upon  the  land 
devised. 

99.  In  McCredy's  Appeal  (1864)  47  Pa. 
442,  where  testator,  who  had  given  money 
legacies  to  each  of  his  two  daughters  for 
life,  with  remainder  to  their  children,  ''in 
order  more  efTectually  to  secure"  such  lega- 
cies, expressly  charged  certain  of  his  real 
estate  therewith,  and  finally  provided  that 
'-after  the  payment  of  my  just  debts  and 
securing  the  payment  of  the  sums  aforesaid 
annually  to  my  said  daughters,  and  the 
principal  hereby  given  to  their  children  and 
their  descendants  upon  their  death,  as  to 
all  the  rest  and  residue  of  my  estate,  real, 
pergonal,  and  mixed,  and  wheresoever  the 
same  may  be  situated,  I  give,  devise,  and 
bequeatli  the  same  to  my  son,  Thomas  Mc- 
Credy.  and  his  heirs,  and  assigns,"  it  was 
held  that  the  legacies  to  the  daughters  and 
their  children  were  charged  upon  all  the 
testator's  real  estate,  and  not  merely  upon 

I  that  specifically  charged  by  him,  the  spe- 
cific charge  not  being  sufiicient  to  overcome 
the  manifest  intention  that  the  annuities 
and  legacies  should  be  paid  at  all  events 
and  that  the  son  should  have  nothing  ex- 
cept what  remained  after  their  payment 
was  made  or  secured. 

100.  In  (Gallagher *s  Appeal  (1864)  48  Pa. 
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121..  where  testator  gave  a  daugliter  a 
legacy  ''to  be  paid  by  ray  son  Joseph 
(■allagher  within  one  year  after  ray  de- 
cease/' and  gave  the  residue  of  his  estate, 
real  and  personal,  with  exception  of  a  few 
small  bequests,  to  bis  son  Josepli  Gallagher, 
whom  he  appointed  sole  executor,  it  was 
held  that  the  residuary  realty  was  charged 
with  the  payment  of  the  legacy  to  the 
daughter. 

101.  In  Drake  ▼.  Brown  (1871)  68  Pa. 
223,  where  testator  devised  to  his  wife  *'all 
ray  real  and  personal  estate,  to  manage  as 
ahe  thinks  beat  until  my  youngest  child  be- 
comes of  age,  lor  the  purpose  of  keeping 
my  family  together,  and  after  she  becomes 
of  age,  if  my  boys  should  both  live,  then 
that  Daniel  and  Charles  shall  have  all  the 
real  and  personal  estate  at  that  time  by 
paying  to  my  three  girls,  Nancy,  Sarah  and 
:Mary,  each  of  them  $300,  making  $900,'' 
it  waa  held  that  the  $900  to  the  daughters 
was  a  charge  upon  the  land. 

102.  In  Werta's  Appeal  (1871)  69  Pa. 
173,  where  testator  gave  and  bequeathed 
his  whole  estate  to  his  two  sons,  ''subject, 
however,  to  the  following  re^^ervations :  to 
wit,"  and  then  proceeded  to  give  various 
]c<racies,  adding:  "And  I  do  order  that  all 
and  every  of  the  above-mentioned  legacies 
be  paid  by  my  two  sons  ...  as  soon 
as  my  youngest  dau|^ter  .  .  .  shall 
arrive  at  the  age  of  twenty-one  years,"  it 
Avas  held  that  both  the  express  words  of 
the  will  and  the  blending  of  the  real  and 
personal  estate  together  in  the  gift  to  the 
Kons  showed  that  the  legacies  were  intended 
to  be  a  charge  upon  the  lands  devised  to 
them. 

103.  In  Pierce  v.  Livingston  (1876)  80 
Pa.  99,  where  testator  devised  his  real 
e^^tate  to  his  son  'Vith  the  exceptions  and 
on  the  conditions  hereinafter  mentioned," 
and,  after  directing  the  payment  of  certain 
loofacies  to  daughters,  provided:  *■!  will 
tliat  there  remain  in  the  hands  of  my  execu- 
tors to  be  paid  by  my  son"  a  certain  sum 
of  money  for  the  use  of  testator's  widow,  it 
was  held  that  such  sum  was  a  charge  upon 
the  real  estate  devised. 

104.  In  Springer's  Appeal  (1885)  111  Pa. 
228,  2  Atl.  855.  where  testator  devised  to 
9  Hon  a  certain  farm  ''subject  to  the  condi- 
tions hereinafter  mentioned,"  one  of  which 
WRH  contained  in  the  following  clause  of 
the  will:  '^Farther  I  will  that  my  two  sons 
Konry  and  Joseph  pay  to  my  wife  delivered 
ill  the  bushel  one  third  of  all  the  grain  they 
raise  on  their  farms  during  her  lifetime, 
also,  one  third  of  the  fruit,"  it  was  held 
that  such  a  bequest  was  a  charge  on  the 
farm  devised  to  testator's  sons  to  the  ex- 
tent that  the  latter  were  required  to  con- 
tribute in  kind  to  the  payment  thereof. 

105.  In  Pryer  v.  Mark  (1880)  129  Pa. 
629,  19  Atl.  895,  where  testator  devised,  at 
the  death  of  his  widow,  his  homestead  farm 
to  his  son,  "provided  that  the  said  Jesse  A. 
J.,  his  heirs,  executors,  or  assigns,  shall  pay 
within  five  years  after  the  death  of  my 
wife  $200  to  each  of  my  sons,"  it  was  held 
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that  the  legacies  were  a  charge  upon  the 
lands. 

106.  In  Wise's  Estate  (1898)  188  Pa.  258, 
41  Atl.  626,  where  testator,  who  had  di- 
rected his  personal  estate  to  be  sold  to 
pay  his  debts  and  funeral  expenses,  and 
who  evidently  believed  that  there  would  be 
no  personal  estate  out  of  which  his 
daughters  could  be  paid  their  legacies,  be- 
queathed to  his  son  Joseph  his  homestead 
farm,  and  to  his  five  daughters  $1,000  each, 
and  then  went  on  to  provide:  ''My  Said 
younger  son  Joseph  Wise,  Jr.  is  to  pay  in 
Consideration  for  the  farm  bequeath  to  him 
by  me  the  balance  to  make  the  live 
Daughters  above  menched  equel  acording 
to  there  out  Seting  of  ray  Estate.  I  fur- 
ther bequeath  to  Said  Elizabeth  Mary  ann 
Rebeca  Maria  and  Barbary  Hill  five  hun- 
dred Dollars  Each  over  and  above  ther  out 
Seting  to  be  paid  in  two  yeara  after  my 
Decease  to  them,  which  Joseph  is  to  pay 
them  being  there  full  share  of  my  Estate, 
being  the  ballance  he  is  to  pay  for  the  farm 
which  I  have  bequeath  to  Said  Joseph  Wise 
Jr.  and  my  Executrix  to  deed  the  Said  farm 
to  him  for  Ever,"  it  was  held  that  the  will 
sufficiently  manifested  an  intention  to  make 
the  legacies  to  the  daughters  a  charge  upon 
the  lands  devised  to  the  son. 

107.  In  Ijike's  Estate  (1883)  2  Del.  Co. 
Rep.  (Pa.)  12,  a  devise  to  two  sons  of 
testator's  real  estate  **by  paying"  certain 
pecuniary  legacies  was  held  to  be  charged 
with  such  legacies. 

108.  In  Barns  v.  Com.  (1856)  3  Pittsb. 
L.  J.  (Pa.)  309  (as  reported  in  Pepper  & 
L.  Dig.  col.  41.141),  it  appeared  that  land 
was  devised  to  B,  "the  said  B  to  pay  the 
the  several  legacies  hereinafter  mentioned." 
includin^c  one  to  A.  The  land  having  been 
sold  on  execution  against  B,  the  sheriff  re- 
fused to  pay  A  her  legacy.  In  an  action 
by  A  on  the  sheriff's  official  bond,  verdict 
directed  for  A.     Judgment  affirmed. 

109.  In  Phillips's  Appeal  (1887)  17 
Pittsb.  L.  J.  N.  S.  (Pa.)  240,  a  charge  on 
the  land  devised  was  held  to  be  created 
by  a  will  devising  lands  **provided"  the 
devisee   should   pay   certain   legacies. 

no.  In  Re  Burkhardt  (1888)  18  Pittsb. 
L.  J.  N.  S.  (Pa.)  213,  where  testator  by 
the  second  clause  of  his  will  gave  to  his 
eldest  daughter,  Elizabeth,  $30  per  year 
during  her  natural  lifetime,  "to  be  paid 
yearly  thereafter  by  those  who  may  hold 
and  possess  my  real  estate  in  Pine  town- 
ship." and  by  the  fourth  clause  devised  to 
a  grandson  a  part  of  his  farm  in  such  town- 
ship "by  his  paying  his  mother,  Elizabeth 
MacDonald,  $15  per  year  during  her  natural 
lifetime,  commencing  at  my  decease,"  it 
was  held  that,  though  it  was  doubtful 
whether  under  the  fourth  clause  of  the  will, 
standing  alone,  the  annuity  was  charged 
upon  the  land  devised,  yet  as,  in  the  clause 
where  the  annuity  was  granted  in  the  first 
instance,  the  direction  to  pay  was  given 
not  to  the  devisee,  but  to  those  who  may 
hold  and  possess  the  real  eat  ate,  it  was 
necessarily  charged  upon  it. 
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111.  In  Re  Kleinhens!  (1897)  28  Pittftb. 
L.  J.  N.  S.  (Pa.)  306,  where  a  testator  be- 
queathed to  his  granddaughter  Margaretha 
$600,  '^provided,  however,  that  the  afore- 
said Margaretha  shall  bear  a  child  and 
heir,  otherwise  she  is  to  receive  lawful 
interest  of  the  aforesaid  sum  for  and  dur- 
ing  her  natural  life,  and  after  her  decease 
the  aforesaid  sum  shall  be  divided  equally 
to  my  children  then  living,"  and  devised  to 
his  daughter  Magdalena  certain  real  estate, 
adding:  "And  my  aforesaid  daughter, 
Magdalena,  shall  pay  to  Margaretha, 
daughter  of  my  deceased  son,  Andrew 
Kleinhenz,  the  aforesaid  sum  of  $600  by  me 
bequeathed  to  the  aforesaid  Margaretha, 
provided  the  said  Margaretha  shall  fulfil 
the  conditions  aforesaid,"  it  was  held  that 
the  legacy  to  Margaretlia  must  by  neces- 
sary implication  be  considered  to  have  been 
made  a  charge  on  Magdalena's  devise,  the 
court  saying:  "It  was  of  such  a  character 
that  the  probability  of  continuance  of  lia- 
bility under  the  teVms  of  the  will  beyond 
the  life  of  Magdalena  must  be  assumed. 
The  legatee  was  an  infant,  and  in  the 
course  of  nature  would  long  survive  her 
aunt.  If  she  should  have  issue  the  lia- 
bility might  soon  end;  but  in  the  event  of 
failure,  the  right  to  interest  running  during 
life,  mere  personal  liability  would  be  total- 
ly inadequate.  If  Magdalena  should  be- 
come insolvent,  her  whole  estate,  including 
this  devise,  might  be  swept  away  without 
a  remedy  to  protect  Margaretha  or  remain- 
dermen from  loss  of  this  principal  fund,  its 
product.  In  order,,  therefore,  to  make  the 
benefits  intended  for  these  parties  reason- 
ably secure,  it  is  obviously  essential  to 
treat  it  as  having  been  charged  on  the  de- 
vise; and  this  is  entirely  consistent  with 
the  will.  The  direction  to  pay,  immetliately 
coupled  as  it  is  with  the  devise,  shows  that 
in  testator's  mind  they  were  connected  sub- 
jects, and  one  was  intended  to  be  the  source 
of  the  other." 

112.  In  Re  Hand  (1902)  33  Pittsb.  L.  J. 
N.  S.  (Pa.)  350,  where  testator  devised  to  a 
son  certain  lands,  and  further  gave  a  legacy 
"to  be  paid  by  my  son  John  Hand  out  of 
his  share,"  it  was  held  that  the  words,  "out 
of  his  share,"  made  the  legacy  a  charge  up- 
on the  realtv  devised. 

113.  In  Sharp's  Estate  (1898)  7  Pa. 
Super.  Ct.  Rep.  372,  where  testator,  who 
had  devised  certain  land  to  his  daughter 
Ellen  and  her  husband  for  life,  with  re- 
mainder to  their  issue,  further  directed  that 
the  son-in-law  "pay  to  my  wife,  Antone 
Sharp,  the  sum  of  $30  per  year  so  long  as 
they  both  shall  live,  and  in  case  Ellen  Sharp 
outlive  her  husband  William,  then  and  *n 
that  case  Ellen  Sharp  shall  pay  to  Antone 
Sharp  the  sum  of  $30  per  year  as  long  as 
Antone  Sharp  shall  live,"  it  was  held  that 
the  manner  in  which  the  testator  appor- 
tioned the  annuity  bequeathed  to  his  widow 
between  his  daughters  to  correspond  to  the 
share  of  the  land  devised  to  each,  and  hia 
continuing  the  liability  beyond  the  life  of 
the  son-in-law,  showed  a  clear  intention  to 
create  :;.  charge  upon  the  land  devised. 
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114.  In  Re  Moran  (1900)  13  Pa.  Super. 
Ct.  251,  where  testator  devised  lands  to  his 
son  William  "on  condition,  that  he  pay 
.  .  .  unto  my  son  Patrick  M-oran  the 
sum  of  $1,000  without  interest  and  the 
same  to  be  paid  twelve  years  after  my  de- 
cease," it  was  held  to  be  clear  that  the 
legacy  was  a  charge  upoa  the  land. 

115.  In  Gumaer'e  Estate  (1902)  19  Pa. 
Super.  Ct.  621,  where  testator,  after  devis- 
ing property  to  his  sons,  added:  "I  also 
direct  that  each  of  my  sons  [naming  them], 
if  they  shall  accept  the  above  property,  it 
shall  be  on  condition  that  they  shall  each 
pay  annually  an  equal  portion  to  their 
mother  .  .  .  of  6  per  cent  interest  on 
$2,000,  and,  if  needed  for  her  support,  also 
the  principal,  each  paying  one  third,"  it  was 
held  that  the  provision  made  for  their 
mother  was  a  charge  upon  the  landa  de- 
vised. 

116.  In  Rntt's  Estate  (1908)  35  Pa. 
Super.  Ct.  522,  a  will  by  which  testator  de- 
vised realty  "subject  and  liable  also  to  the 
liens,  legacies,  and  bequests,  and  payments 
to  be  made  therefrom  and  thereout  as  here- 
inbefore and  hereinafter  made,"  was  held 
to  clearly  evince  an  intention  to  charge  tlie 
payment  of  legacies  upon  the  lands. 

117.  In  MeNally  v.  McNally  (1901)  23 
R.  L  180,  49  Atl.  699,  where  testatrix  gave 
various  pieces  of  realty  to  divers  of  her 
children,  "conditioned  upon"  their  paying 
to  other  children  specified  sums  within  three 
years  from  the  time  of  her  decease,  it  was 
held  that,  as  tlie  will  did  not  create  a  con- 
dition precedent, — the  deviees  taking  effect 
upon  the  death  of  the  testatrix,  while  the 
payment  was  postponed  for  three  years, — 
nor  a  condition  subsequent,  because  there 
was  nothing  in  the  will  to  show  an  inten- 
tion of  the  testatrix  to  subject  the  estate 
to  forfeiture,  and  the  payments  were  not 
for  the  benefit  of  her  estate  or  of  her  heirs 
generally  to  whom  a  forfeiture  would  inure, 
but  provided  a  mode  of  equalising  her  gifts 
by  requiring  children  to  whom  real  estate 
was  devised  to  make  payments  of  money 
to  other  children  who  received  no  other 
gift  from  her.  her  intent  was  to  make  the 
pavments  a  charge  upon  the  estate  devised. 

118.  In  Waddel'  v.  Waddell  (1904)  68  S. 
C.  335,  47  S.  E.  375,  where  testator,  after 
devising  lands  to  his  children,  went  on  to 
provide  that  it  should  be  "distinctly  under- 
stood that  I  will  to  each  of  my  grand- 
children $20  to  he  paid  to  them  by  their 
parents  when  they  become  old  enough  to 
know  the  worth  of  money.  This  is  a  mat- 
ter of  trust  and  love  for  my  grandchildren : 
of  course  the  money  to  come  out  of  my 
landed  estate,"  it  was  held  that  the  legacie:^ 
to  the  grandchildren  constituted  a  charge 
on  the  land  devised  to  each  parent. 

119.  In  Casey  v.  Casey  (1853)  55  Vt. 
518,  where  testator  devised  certain  prem- 
ises to  a  son  for  life,  with  remainder  to  the 
son's  children,  "upon  the  express  condition*' 
that  such  son  should  pay  to  his  brother 
$700  on  or  before  the  1st  day  of  April  after 
the  testator's  death,  it  was  held  that  thp 
payment   of    the    sum    named    was   not   a 
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condition  precedent  to  the  vesting  of  the 
devise,  since  it  could  not  have  been  the 
testator's  intent  that  in  case  he  bad  died 
on  the  last  day  of  March  and  the  devisee 
did  not  pay  the  $700  the  next  day,  he 
should  lose  all  benefit  of  the  gift,  but  that 
the  provision  in  question  simply  created  an 
equitable  lien  upon  the  property  devised. 

120.  In  Warner  v.  Bronson  (1908)  81  Vt 
121,  69  Atl.  655,  where  testator  gave  his 
farm  to  a  son  "to  be  his  and  his  heirs  for- 
ever upon  the  following  conditions;  to  wit, 
that  he  pay  to  the  legal  heirs  of  my  estate 
hereinafter  named  the  sum  of  $4,000,"  it 
was  held  to  be  clear  that  the  testator  in- 
tended to  make  such  payment  a  charge  by 
way  of  an  equitable  lien  on  the  property. 

121-122.  In  Toothman  v.  Barrett  (1878) 
14  W.  Va.  301,  it  is  said  that  the  mere 
addition  of  the  words,  "the  said  [devisee] 


paying  $461  in  form  and  manner  following/'  .  Ch.  27,  24  Ens.  Reprint,  16,  where  lands 


did    not    render    the   gift    contingent,    but 
simply  created  a  charge. 

123.  In  Hogg  V.  Browning  (1899)  47  W. 
Va.  22,  34  S.  £.  754,  where  testator,  who 
had  directed  that  his  three  sons  should  pay 
all  his  just  debts  and  funeral  expenses,  and 
who  had  given  to  his  wife  apparently  all 
or  the  greater  part  of  his  personal  prop- 
erty, devised  various  tracts  of  land  to  his 
sons,  and  further  directed  that  they,  "in 
consideration  thereof,  pay  the  following 
legacies  and  bequests,"  which  were  to  his 
daughter  and  the  children  of  his  deceased 
daughter,  adding:  "I  direct  that  the  coun- 
ty court  appoint  three  disinterested  free- 
holders to  appraise  the  three  proportions  of 
land  I  have  given  to  my  sons,  in  order  that 
they  may  each  pay  their  due  proportion  of 
the  debts,  dues,  demands,  legacies,  and  be- 
quests herein  and  above  mentioned,"  it  was 
held  that,  as  no  jlrovision  was  made  for 
the  payment  of  the  legacies  to  the  daughter 
out  of  personalty,  if  there  was  any  besides 
that  given  his  wife,  and  as  testator  surely 
expected  such  legacies  to  be  paid,  such  con- 
siderations, together  with  the  clause  requir- 
ing an  appraisement  of  the  value  of  the 
land  to  show  the  proportion  of  the  debts 
and  legacies  each  one  should  pay,  indicated 
an  intention  that  such  legacies  should  con- 
stitute a  charge  upon  the  land. 

124.  In  Powers  v.  Powers  (1871)  28  Wis. 
659,  where  testator,  after  devising  land  to 
a  son,  added:  "And  it  is  also  understood 
that  the  said  Enos  R.  Powers,  is  to  pay  or 
cause  to  be  paid  unto  my  said  son,  Orlin 
W.  Powers,  within  one  year  after  my  de- 
cease, the  sum  of  $200,"  it  was  held  that 
such  sum  was  a  charge  upon  the  land  de- 
vised. 

125.  In  Korn's  Will  (1906)  128  Wis.  428, 
107  N.  W.  659,  where  testator,  who  had 
giten  to  his  widow  the  use  and  income  of 
all  his  real  estate  during  her  life,  further 
provided:  ''After  the  death  of  my  said 
wife  I  dispose  of  my  property  as  follows; 
to  wit.  Third,  I  will  and  devise  and  be- 
queath to  my  son  William  Korn  my  farm 
[describing  it]  upon  the  express  condition 
however  that  he  shall  pay  to  my  daughter 
PhilUpina  Steele  the  sum  of  $5,000  within 
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one  year  after  the  death  of  my  said  wife, 
and  which  said  sum  of  $5,000  shall  be  the 
portion  hereby  devised  and  bequeathed  to 
my  said  daughter  PhilUpina  Steele  as  her 
share  of  my  estate,"  it  was  held  that,  as 
the  son  was  not  required  to  make  the  pay- 
ment until  after  taking  possession,  no  con- 
dition precedent  was  intended,  but  that  as 
there  was  no  suggestion  that  his  title 
should  be  devested  upon  breach  of  the  con- 
dition, and  no  provision  made  for  anyone 
else  to  take  the  land  upon  such  breach,  and 
the  testator  evidently  did  not  mean  the 
provision  made  for  his  daughter  should  be 
defeated  by  the  son's  inability  to  raise  the 
money  upon  his  limited  estate  in  the  land, 
or  otherwise,  the  daughter  was  entitled  to 
a  lien  or  charge  for  the  amount  of  her 
legacy  upon  the  whole  title. 
126.  In  Sadd  v.  Carter    (1691)    Prec   in 


were  devised  to  one  for  life,  remainder  to 
such  child  or  children  as  should  be  living 
at  his  death,  he,  the  life  tenant,  paying  a 
certain  sum  of  money  at  a  certain  time,  it 
was  held  that  the  money  devised  was  a 
charge  upon  both  the  estate  for  life  and  the 
remainder. 

127.  In  Miles  v.  Leigh  (1738)  1  Atk.  673, 
26  Eng.  Reprint,  360,  where  testator,  who 
had  given  his  personal  estate  absolutely 
and  entirely  to  his  widow,  devised  certain 
lands  to  her  for  life,  and  then  to  his  son 
Robert  and  his  heirs,  and  gave  a  legacy  of 
£160  to  be  paid  within  twelve  monthiB'  time 
after  his  son  Robert  should  come  to  enjoy 
the  premises,  and  if  Robert  should  die  be- 
fore his  mother,  then  that  Henry,  another 
son,  coming  to  the  possession  thereof  and 
surviving  his  mother,  should  pay  the  legatee 
£200,  it  was  held  the  payment  of  the  legacy 
was  a  condition  annexed  to  the  estate  de- 
vised, and  constituted  a  charge  thereon. 

128.  In  Wigg  V.  Wigg  (1739)  1  Atk.  382, 
26  Eng.  Reprint,  244,  where  testator  devised 
lands  to  his  son  Thomas  upon  condition 
that  he  or  his  heirs  should  pay  and  satisfy 
to  his  six  grandchildren  (the  children  of 
the  said  Thomas)  the  sum  of  £90,  to  be 
equally  divided  among  them,  and  in.  default 
of  payment  there  was  a  clause  of  entry  and 
distress,  it  was  held  that  the  condition  was 
not  personal  to  the  devisee,  but  that  the 
legacies  were  a  continuing  charge  upon  the 
lands  devised. 

129.  In  Abrams  v.  Winshup  (1827)  3 
Russ.  Ch.  350,  38  Eng.  Reprint,  607,  it  was 
held  that  under  a  devise  of  lands  to  one 
"for  paying  his  son  £50  when  at  the  age 
of  twenty-one  years,"  the  devisee  took  a 
fee  charged  with  the  payment  of  the  £50. 

130.  In  Hodge  v.  Churchward  (1847)  16 
Sim.  71,  60  Eng.  Reprint,  799,  where  testa- 
tor devised  realty  to  a  son  for  life,  and 
after  his  decease  to  his  first  and  other  sons, 
**paying"  to  certain  persons  specified  sums 
of  money,  it  was  held  that  the  word  'pay- 
ing" created  not  a  trust,  but  a  charge  or 
condition. 

131.  In  Wright  v.  Wilkin  (1860)  2  Best 
Si  S.  232,  121  Eng.  Reprint,  1060,  where 
testatrix,    after    making    certain    legacies, 
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gave  to  a  certain  person  all  her  re&l  and 
personal  estate  "upon  this  express  condi- 
tion, that,  if  my  personal  estate  should  be 
insufficient  for  the  purpose,  he  or  they  do 
and  shall,  within  twelve  months  after  my 
decease,  pay  and  discharge  all  and  every 
the  legacies  hereinbefore  bequeathed,"  add- 
ing: ''And  I  feel  confident  that  he  will 
comply  with  my  wish,  it  being  my  partic- 
ular desire  that  all  the  above  legacies  shall 
be  paid,  and  I  do  hereby  charge  and  make 
chargeable  all  my  said  real  and  personal 
estate  with  the  payment  of  the  aforesaid 
several  legacies  and  bequests,"  it  was  held 
that  although  the  words,  "upon  this  express 
condition,'*  had  they  stood  alone,  might  be 
regarded  as  indicating  an  intention  to  create 
a  condition,  the  nonperformance  of  which 
should  work  a  forfeiture  of  the  estate,  yet 
in  view  of  the  words  which  follow,  and 
the  absence  of  a  gift  over  in  ease  the  con- 
dition should  not  be  performed,  the  gift 
was  not  upon  condition,  but  subject  to  a 
trust  which  the  devisee  was  bound  in  equity 
to  perform.  And  this  decision  was  affirmed 
in  the  exchequer  chamber  in  (1862)  2  Best 
&  S.  269,  121  Eng.  Reprint,  1070,  10  Week. 
Rep.  403,  31  L.  J.  Q.  B.  N.  S.  196. 

132  A  devise  "on  condition  of  well  and 
truly  paying  or  causing  to  be  paid  the  sev- 
eral legacies  herein  directed"  creates  a 
charge  rather  than  a  trust.  Cunningham  r. 
Foot  (1874)  L.  R.  3  App.  Cas.  (Eng.)  974, 
38  L.  T.  N.  8.  889,  26  Week.  Rep.  859. 

133.  In  Re  Oliver  (1890)  62  L.  T.  N.  S. 
(Eng.)  633,  where  testator  devised  real  es- 
tate to  a  nephew,  "he  also  paying  thereout 
the  following  legacies,"  which  were  to  be 
paid  six  months  after  the  death  of  an  annu- 
itant whose  annuity  was  a  charge  upon  the 
property,  it  was  held  that  such  provision 
created  a  charge  rather  than  a  trust  for 
the  benefit  of  the  legatees. 

134.  In  Re  Corcoran  [1913]  1  I.  R.  (Ir.) 
1,  where  testator  devised  property  "on 
condition  of  paying  £10  yearly  to"  a 
nephew,  it  was  held  that  a  trust  was  cre- 
ated by  the  provision  for  the  nephew. 

135.  In  Clark  v.  Clark  (1870)  17  Grant, 
Ch.  (U.  C.)  17,  where  a  testator,  after  de- 
vising a  portion  of  his  real  estate  to  his 
widow  and  eldest  son,  James,  giving  James 
an  estate  in  fee  in  one  moiety  and  the 
widow  an  estate  during  widowhood  in  the 
other,  with  remainder  to  James,  added: 
"(My  son  James  Clark,  aforesaid  will  pay 
to  my  daughters  [naming  them]  $200  each 
when  they  become  of  the  age  of  twenty-one 
years.  .  .  .  My  son  James  Clark  is  to 
pay  the  sum  above  named  to  each  of  my 
daughters  aforesaid  because  I  have  given 
him  a  more  valuable  property  than  any  of 
my  children,"  it  was  held  that  the  legacies 
to  the  dauorhters  were  a  charge  upon  the 
corpus  of  the  estate  devised  to  James. 

136.  In  Robson  v.  Jardine  (1876)  22 
Grant,  Oh.  (U.  C.)  420,  where  testator, 
who  had  given  all  his  estate  to  his  wife  for 
life,  gave  his  real  estate  to  a  son  and 
daughter,  and  the  personal  estate  to  the 
daughter,  and  made  several  pecuniary  be- 
quests, adding:  "All  of  the  above  payments 
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or  legacies  to  be  paid  to  the  respective  par- 
tieis  by  my  daughter  Annabella  and  my  son 
Dugald  to  whom  my  real  estate  aforesaid 
is  bequeathed,  and  the  said  pajrments  I 
hereby  desire  shall  be  made  at  the  rate  of 
10  per  cent  yearly  and  not  to  become  due 
or  payable  until  one  year  after  my  wife 
Mary's  decease,  or  until  one  year  after  my 
children  Annabella  and  Dugald  shall  have 
come  into  possession,"  it  was  held  that  the 
legacies  were  a  charge  upon  the  land. 

137.  In  Gray  v.  Richmond  (1892)  22  Ont 
Rep.  266,  where  a  testator,  after  a  devise 
to  a  son,  added:  "And  I  direct  that  my  said 
son,  James  Richmond,  do  pay  one  half  of 
the  sums  hereinafter  bequeathed  to  each  of 
my  said  daughters  as  soon  as  my  son  David 
Richmond  [to  whom  other  property  had 
been  devised  and  who  was  directed  to  pay 
at  the  same  time  the  other  half  of  such 
sum]  attains  the  age  of  twenty-one  years/' 
it  was  held  that  the  legacies  were  charged 
upon  the  lands  devised. 

Devises  of  property  at  a  valuation. 

138.  In  Ridgeway  v.  Manifold  (1872)  39 
Ind.  58,  where  testator  devised  to  an  infant 
eight  years  old  at  his  death,  whom  he  had 
taken  into  his  family  when  a  baby,  a  hun- 
dred acres  of  land,  "for  which  there  is  to 
be  a  charge  made  against  him  of  $1,000  to 
be  by  him  paid  into  my  estate  two  years 
from  the  time  of  his  arriying  at  the  age 
of  twenty-one  years,"  with  an  alternative 
provision  in  case  he  should  not  elect  to 
take  the  land,  it  was  held  that,  looking  at 
the  whole  will  and  regarding  the  circum- 
stances surrounding  the  testator,  it  was 
his  intention  to  give  the  devisee  a  present 
estate  in  the  land  subject  to  the  payment 
of  the  $1,000  in  two  yfars  after  his  ma- 
jority. 

139.  In  Reynolds  v.  Bond  (1882)  83  Ind. 
36,  where  testator  provided:  "It  is  my 
will  that  my  son  Jesse  should  have"  cer- 
tain lands  "by  paying  $50  an  acre,  and  to 
pay  $1,000  a  year,  the  first  payment  to  be 
due  twelve  months  from  the  time  of  luy 
death,  then  $1,000  each  year  after  until 
paid,  and  the  money  to  be  divided  equally 
between"  persons  named,  it  was  held,  in  an 
action  to  have  such  legacies  declared  a  Hen, 
that  a  conditional  fee  passed,  and  that  the 
performance  of  the  condition  was  made  a 
charge  upon  the  land. 

140.  In  Re  More  (1914)  179  Mich.  237. 
146  N.  W.  319,  a  devise  of  certain  realty, 
"subject,  however,  to  the  payment  of"  a 
sum  of  money  set  apart  for  the  care  and 
ornamentation  of  testatrix'  grave,  was  held 
to  constitute  such  sum  an  express  charge 
upon  the  realty. 

141.  In  Skillman  v.  Van  Pelt  (1832)  1  N. 
J.  Eq.  611,  where  testator  devised  to  his  two 
sons  his  farm,  "provided  they  or  their  heirs 
shall  pay  or  cause  to  be  paid  to  my  execu- 
tors hereinafter  named  the  sum  of  $3,500 
.  .  .  within  eighteen  months  after  my 
decease^'  it  was  held  that  the  sons  took  an 
estate  in  fee  charged  with  the  payment  of 
the  sum  mentioned,  and  not  subject  to  a 
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eondition  on  the  breach  of  which  a  right 
vested  in  the  executors  to  sell. 

142.  In  AUen  ▼.  Allen  {1897)  121  N.  C. 
328,  28  S.  £.  513,  a  will  by  which  testator 
provided:  ^'Whereas  it  is  my  desire  that 
one  of  my  sous  should  live  at  my  old  resi- 
dence who  bears  my  family  name,  in  order 
therefore  to  plaee  it  in  their  power  to  do 
so,  I  make  the  following  provision  in  will: 
If  my  son  R.  J.  Allen  will  agree  to  live  at 
my  old  residence  that  I  have  left  my  wife 
during  her  life,  at  her  death,  if  my  son  R. 
J.  Allen  shall  think  proper  to  pay  $2,000 
for  all  the  land  and  residence  that  I  left 
to  my  wife  during  her  life,  he  shall  have 
the  privilege  of  doing  so,  and  he  shall  have 
a  fee  simple  right  and  title  to  it  to  him 
and  bis  heirs  forever,''  was  held,  in  view  of 
the  leaning  of  the  court  toward  the  vesting 
of  estates  and  the  circumstance  that  there 
was  no  devise  over  to  any  other  person  in 
case  the  son  should  not  pay  the  amount 
named,  to  create  not  a  condition  precedent 
to  vesting,  but  a  charge  upon  the  devise  to 
the  son. 

143.  In  Nellons  y.  Truax  (1850)  6  Ohio 
St.  97,  where  testator,  who  had  secured  to 
his  wife  during  her  life  one  third  of  his 
land  and  personal  property,  and  made  pro- 
vision for  her  maintenance  on  the  farm, 
which  seems  to  have  composed  the  principal 
part  of  his  estate,  Revised  to  his  son  all  his 
real  estate  '*by  his  paying  the  valuation  of 
$2,000,  which  $2,000  after  the  decease  of  ray 
wife  is  to  be  equally  divided  among'*  testa- 
tor's ehildren,  it  was  held  that  Uie  $2,000 
was  a  charge  on  the  realty  which  might 
be  enforced  against  subsequent  purchasers 
thereof. 

144.  In  Ruston  v.  Ruston  (1796)  2  Ball. 
(Pa.)  243,  1  L.  ed,  365,  1  Am.  Dec.  283, 
where  testator  devised  all  his  real  estate 
to  his  eldest  son  provided  he  pay  to  the 
executor  £3,000  by  annual  instalments,  and 
directed  that  in  case  of  his  son's  failing  to 
make  these  payments  within  three  months 
after  the  time  limited  for  them  respectively, 
his  executors  should  sell  and  convey  partic- 
ular parts  of  his  real  estate,  it  was  held 
that  such  sums  constituted  an  equitable 
charge  upon  the  real  estate  4e>ised  to  the 
son. 

145.  In  Hoover  v.  Hoover  (1847)  5  Pa. 
351,  where  testator  devised  a  tract  of  land 
to  his  son  David,  "yielding  and  paying  out 
of  the  same"  a  sum  of  money,  in  instal- 
ments to  be  paid  from  time  to  time,  some 
of  which  were  devoted  to  the  payment  of 
legacies  and  the  balance  was  given  with  the 
residue  of  the  estate,  it  was  held  that  such 
sum  was  a  charge  upon  the  lands  devised. 

146.  In  Hart  v.  Homiller  (1853)  20  Pa. 
248,  and  s.  c.  subsequent  appeal  (1854)  23 
Pa.  39,  where  testator  devised  realty  to  a 
son  at  a  valuation,  the  amount  of  which  fell 
within  the  residuary  estate,  which  was  to 
be  divided  among  his  six  children,  it  was 
held  that  the  devise  to  the  son  was  not  upon 
a  condition,  but  was  subject  to  a  charge  for 
the  amount  of  the  valuation. 

147.  In  Newman's  Appeal  (1860)  35  Pa. 
339,  a  will  in  which  testator,  after  devising 
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a  farm,  added:  '"Which  said  farm  and 
premises  hereinbefore  devised  shall  be  sub^ 
ject  to  and  chargeable  with  the  payment 
of  the  sum  of  $2,500  ...  to  be  paid  by 
the  said  devisee  in  five  equal  annual  pay- 
ments after  my  decease  unto  the  peison 
who  shall  or  may  be  intrusted  with  the 
execution  of  this  my  will,"  was  held  to  con- 
stitute the  sum  named  a  charge  upon  the 
realty  devised. 

148.  In  Baker's  Appeal  (1868)  59  Pa. 
313,  a  will  providing  as  follows:  "I  direct 
that  my  aforesaid  son,  Joseph  E.  Baker,  is 
to  have  my  farm  upon  which  I  now  reside 
at  my  death,  for  $6,000  in  gold  or  its 
equivalent  in  lawful  money  of  the  United 
States;  upon  payment  of  the  same  as  here- 
inafter stated,  I  direct  that  my  said  execu- 
tors shall  make  him  a  deed  for  the  same,'' 
which  further  provided  that  the  devisee 
should  ''be  allowed  a  fair  and  reasonable 
time  to  pay  the  several  heirs  their  respec- 
tive shares,  with  interest  from  the  time  of 
my  death,  should  he  accept  or  purchase  my 
farm  upon  the  terms  set  forth  in  this  my 
will.  Should  he  refuse  to  purchase  or  ac- 
cept my  farm,  then  I  direct  my  executors, 
as  soon  as  convenient  after  my  decease,  to 
sell  and  convey  the  same,"  was  held  to 
evince  an  intention  to  charge  the  legacies 
upon  the  farm. 

149.  In  Knecht's  Appeal  (1872)  71  Pa. 
333,  an  intention  to  charge  the  Jand  was 
held  to  be  manifested  by  a  will  by  which 
testator  devised  land  to  his  son,  Christiani 
"under  and  subject  nevertheless  to  the  pay- 
ment of  $7,000  in  ten  equal  instalments 
without  interest  until  due:  The  first  instal- 
ment thereof  to  be  paid  one  year  after  the 
decease  of  my  wife  and  the  seeond  two 
years  after  her  decease,  and  so  on  yearly," 
but  gave  such  son  no  share  of  the  residuary 
estate  for  the  reason  that  ''he  is  made  equsi 
with  my  other  children  in  the  devise  of  my 
plantation  to  him,  that  is  to  say,  in  the 
consideration  he  pays  for  the  same,"  and  by 
a  codicil  in  which  he  referred  to  such  de\ise 
and  •  to  the  payment  of  the  consideration 
money  by  the  devisee  "for  the  more  equal- 
izing my  said  children  and  grandchild's 
shares." 

160.  In  Gilbert's  Appeal  (1877)  85  P4U 
347,  where  testator  devised  certain  lands  to 
a  son  "at  $33  per  acre,  and  the  proceeds 
thereof  to  be  divided  into  eight  equal 
shares,  including  his  own,  and  distributed 
equally  among  my  sons  and  daughters,"  it 
was  held  to  be  the  intention  of  the  testator 
that  the  land  should  be  charged  with  the 
amount  named. 

151.  In  Weiler'a  Estate  (1895)  169  Pa. 
66,  32  Atl.  101,  a  will  by  which  testator 
provided:  "Eirst  I  give  and  bequeath  unto 
my  beloved  wife  mary  Weiler  All  Raile 
Estate  and  Peronel  property  Dureing  Hor 
Life  time  Item  I  give  and  bequeath  to  xay 
Son  George  and  son  Siles  Weiler  All  my 
Raile  Estate  for  the  sum  of  tow  thousand 
five  Hundred  Dollars  and  After  Hor  Deeese 
that  is  to  Say  my  wife  Mary  Weiler  then 
After  All  funeral  Expence  is  paid  tfhen  all 
my  pernel  property  to  be  Sold  and  All  Detes 
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Paid  then  All  what  is  Left  to  be  Devided 
Elquilly  Ainongcst  my  teen  Childrin  or  to 
there  Airs  or  asingea,"  was  held,  in  view  of 
the  disposition  made  by  the  testator  of 
the  money  which  formed  part  of  the  estate 
for  the  purposes  of  distribution,  and  which 
was  to  be  equally  divided  among  his  ten 
children,  which  number  included  the  dev- 
isees, to  evince  an  intention  to  charge  the 
lands  with  the  payment  of  the  amount 
named. 

152.  In  Hammond's  Estate  (1900)  197 
Pa.  119,  46  Atl.  936,  where  testator  devised 
to  a  son  all  his  interest  in  certain  realty 
^'subject  to  the  following  payments  and  con- 
ditions to  be  paid  and  fulfilled  by  my  said 
son,  Henry  K.  Hammond,  .  .  .  the  said 
Henry  K.  Hammond  to  pay  my  executor 
hereinafter  named  the  sum  of  $2,500  to  be 
distributed  as  hereinafter  directed  as  part 
of  my  estate,"  it  was  held  that  the  sum 
mentioned  was  a  charge  upon  the  lands 
devised. 

153.  In  Fishburn*s  Appeal  (1881)  10  W. 
N.  C.  (Pa.)  489,  where  testator  devised  a 
farm  to  his  sons  "at  such  valuation  as  shall 
be  put  upon  it  by  three  disinterested  per- 
sons chosen  by  the  sons  or  a  majority  of 
them,  he  paying  such  valuation  to  my  execu- 
tors," it  was  held  that,  until  [  aid,  that  price 
or  valuation  was  a  charge  on  the  land. 

154.  In  Weaver's  Estate  (1899)  2 
Dauphin  Co.  Rep.  (Pa.)  84,  where  testator 
devised  a  tract  of  land,  adding:  "For  which 
the  said  [devisee]  is  to  pay  the  sum  of 
$4,000  in  manner  following  to  my  executor 
hereinafter  named;  to  wit,  the  sum  of  $500 
in  one  year  after  my  death  and  the  like 
sum  of  $500  yearly  thereafter  until  the  full 
sum  of  $4,000  shall  have  been  paid,"  and 
further  directed  that  each  instalment  should 
be  equally  divided  into  eight  shares  and 
paid  each  year  to  certain  persons  named  in 
the  will,  it  was  held  that  the  legacy  of 
$4,000  to  the  eight  persons  was  charged 
upon  the  land  devised. 

155.  In  Seybert's  Estate  (1890)  6  Kulp 
(Pa.)  141,  where  testator  devised  land  to  a 
son,  directing  that  such  son  should  pa^'^  a 
certain  amount  in  instalments  according  to 
a  fair  valuation  and  that  the  purchase 
money  arising  from  such  valuation,  as  also 
from  a  sale  of  all  his  other  real  estate, 
should  be  divided  among  his  ten  children 
in  equal  shares,  it  was  held  that  the  amount 
due  remained  a  lien  on  the  land  until 
actually  paid. 

155^  In  Shobe  v.  Carr  (1811)  8  Munf. 
(Va.)  10,  where  testator  devised  to  his  sons 
various  tracts  of  land,  "the  above- 
mentioned  lands  to  be  rated  at  £1,000;  the 
possessors  of  said  land,  after  a  division  be- 
ing made,  shall  be  allowed  four  years  to  pay 
off  the  other  legatees,"  it  was  held  that  the 
sum  named  constituted  a  charge  upon  the 
land. 

Provisions  for  support. 

156.  In  Prince  v.  Barrow  (1904)  120  Ga. 
810,  48  S.  W.  412,  where  testator  devised 
and  bequeathed  his  whole  estate  to  his  wife 
for  life,  "with  the  condition"  that  "she  shall 
L.R.A.1917A. 


apply"  a  designated  portion  of  the  annual 
income  thereof  to  her  own  use,  and  the 
residue  of  it,  so  far  as  might  be  necessary, 
to  the  support  of  testator's  sisters,  and,  as 
might  seem  proper,  to  the  assistance  of  the 
children  or  grandchildren  of  such  sisters,  the 
remainder  to  be  divided  into  three  equal 
parts  for  distribution  between  testator's 
two  living  children  and  the  children  or 
descendants  of  a  deceased  son,  it  was  held, 
in  view  of  the  evident  purpose  of  the  testa- 
tor to  provide  for  his  sisters,  that  such  pro- 
vision was  not  dependent  upon  the  widow's 
accepting  the  provision  made  for  her  in  the 
will,  but  that  the  bequest  to  the  widow  was 
one  upon  trust  for  the  purposes  specified. 

157.  In  Woodward  v.  Walling  (1871)  31 
Iowa,  533,  where  testatrix  devised  certain 
lands  to  a  son,  "provided,  however,  that  the 
said  Elisha  Jennings  shall  provide  a  home 
for  his  sister,  Oriel  Zema,  till  her  marriage, 
and  then  to  give  her  an  outfit  equal  to 
what  her  sisters  have  received  at  their  mar- 
riage, provided,  however,  that  if  the  said 
Elisha  Jennings  does  not  accept  of  the  pro- 
visions of  this  will  within  eighteen  months 
from  the  date  of  this,  then  said  property  to 
revert  to  his  sister.  Oriel  Zema,"  it  was 
held  that,  as  the  devise  over  was  so  inti- 
mately and  entirely  coupled  with  the  words 
of  the  last  condition  that  it  would  be  a 
grave  violence  to  the  rules  of  language  to 
make  it  extend  to  the  first,  and  as  the  testa- 
trix, while  declaring  that  the  nonperform- 
ance of  the  second  condition  should  defeat 
the  estate,  expressed  no  such  intention  with 
reference  to  the  other,  such  provision  should 
be  regarded  as  creating  a  tnist  or  charge 
upon  the  land,  to  be  enforced  as  other 
trusts  and  charges,  and  not  as  a  limitation 
upon  the  estate  devised. 

158.  In  Berry  v.  Headington  (1830)  3  J. 
J.  Marsh.  (Ky.)  316,  it  was  held  that  a 
devise  of  testator's  entire  estate  to  his 
wife,  "on  these  conditions"  (which  were 
that  the  wife  should  maintain,  clothe,  and 
educate  their  children  in  a  manner  speci- 
fied), concluding,  **These  two  conditions  are 
annexed  to  the  said  devise  to  my  said 
beloved  wife,  Maria,  and  shall  be  fulfilled 
and  complied  with  by  her,  her  heirs  or  as- 
signs," it  was  held  that  the  condition  im- 
posed was  not  technicallv  one  upon  the  non- 
performance of  which  the  estate  should  be 
forfeited,  but  simply  created  a  charge  upon 
the  estate  devised. 

159.  In  Low  V.  Ramsey  (1909)  135  Ky. 
337,  126  Am.  St.  Rep.  459,  122  S.  W.  167. 
where  testatrix  devised  her  residuary  estate 
to  a  son  "with  the  understanding  that  he 
is  to  take  and  raise  my  children,  Harry  and 
Josie,  until  they  are  fifteen  years  old,"  it 
was  held  that  the  provision  quoted  was 
neither  a  condition  precedent  nor  a  condi- 
tion subsequent,  but  created  a  lien  upon  the 
land  in  favor  of  such  infant  children. 

160.  In  Emery  v.  Swasey  (1902)  97  Me. 
136,  53  Atl.  992,  where  testator  devised  to 
a  sister  and  her  husband  his  homestead 
farm,  "to  hold  the  same  to  them  and  to 
the  survivor  of  them  for  and  during  their 
natural  lives  and  the  life  of  such  survivor* 
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subject,  however,  to  the  obligation  to  fur- 
nifih  a  comfortable  home  and  maintenance 
for  my  sister,  Eliza  W.  Steele  during  her 
natural  life,''  and  upon  the  decease  of  the 
survivor  gave  the  same  property  to  several 
otiier  relatives  in  succession,  it  was  held 
that  the  obligation  to  furnish  a  comfortable 
home  and  maintenance  for  his  sister  Eliza 
was  a  charge  upon  the  property,  and  not 
upon  the  primary  devisee. 

161.  In  Gardenville  Permanent  Loan 
Asso.  V.  Walker  (1879)  52  Md.  452,  a  will 
by  which  testator  devised  to  his  son  a  farm 
"upon  condition  that  if  my  wife  [name] 
should  survive  me,  that  he,  my  said  son, 
shall  keep  provide  for  and  support  her  dur- 
ing her  natural  life  and  allow  her  to  dwell 
and  reside  on  said  property  with  him  and 
his  family  free  of  expense  during  her  life- 
time," was  held  to  charge  the  farm  with 
the  wife's  reasonable  support  and  mainte- 
nance. 

162.  In  Thayer  v.  Finnegan  (1883)  134 
Mass.  62,  45  Am.  Rep.  285,  where  testator 
constituted  his  elder  son,  Thomas,  his 
executor,  and  gave  and  bequeathed  to  him 
all  his  real  and  personal  property,  adding: 
"Said  Thomas  0.  to  pay  all  the  debts  then 
outstanding  at  my  decease,  and  also  to  pay 
the  school  expenses  of  my  son  John  F.  Cole- 
man until  through  college,"  it  was  held  that 
the  provision  made  for  the  younger  son  was 
a  charge  upon  the  realty. 

163.  In  Veazey  v.  Whitehouse  (1839)  10 
N.  H.  409,  where  testator  gave  to  his  son 
and  executor  his  farm,  farming  tools,  stock, 
and  buildings  on  the  farm,  excepting  certain 
portions  of  the  buildings  which  he  reserved 
for  the  use  of  his  daughters  while  un- 
married, adding:  "And  the  said  Levi,  his 
heirs  and  assigns  are  to  support  for  said 
daughters  one  cow  Winter  and  Summer  and 
they  are  to  have  one-sixth  part  of  the  profit 
of  the  orchard  and  to  have  each  of  them  one 
sheep  kept  on  said  farm  so  long  as  they 
or  either  of  them  shall  remain  unmarried," 
it  was  held  that,  as  it  was  clear  that  the 
father  designed  to  provide  a  home  for  the 
daughters  upon  the  farm  so  long  as  they 
remained  unmarried,  and  as  it  was  express- 
ly stipulated  that  the  son,  ''his  heirs  and 
assigns,"  should  be  holden  for  the  fulfilment 
of  the  above  requirements,  the  provision 
for  the  daughters  was  not  a  mere  legacy  for 
which  the  executor  would  be  liable  solely 
on  his  bond,  but  was  designed  to  be  con- 
nected with  and  appurtenant  to  the  land 
devised  to  the  son. 

164.  In  Fox  V.  Phelps  (1837)  17  Wend. 
(W.  Y.)  393,  affirmed  in  (1838)  20  Wend. 
437,  where  a  testatrix,  after  devising  cer- 
tain property  to  her  two  sons,  proceeded 
as  follows:  "But  on  this  condition,  that 
after  my  deceaso  the  said  premises  and 
every  part  and  parcel  thereof,  shall  be  let, 
and  the  moneys  arising  therefrom  I  do  will 
and  order  shall  go  and  be  applied  by  my 
executors  hereinafter  named,  for  the 
maintenance,  support  and  education  of  my 
two  children  Thomas  and  Abigail"  for 
limited  perioda,  it  was  held  that  this  pro- 
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vision  was  a  charge  on  the  land  in   the 
hands  of  the  devisees. 

165.  In  Lang  v.  Ever  ling  (^893)  3  Misc. 
530,  23  N.  Y.  Supp.  329,  a  will  by  which 
testator  devised  and  bequeathed  to  his  wife 
all  his  estate  during  life  or  widowhood, 
''upon  the  express  condition,  however,  that 
she  shall  out  of  such  income  maintain  and 
educate  my  children  during  their  minority," 
it  was  held  that  the  life  estate  devised  to 
the  widow  was  chargeable  with  the  mainte- 
nance and  education  of  the  children. 

166.  In  Misenheimer  v.  Sifford  (1886)  94 
N.  C.  592,  where  testator  devised  to  a  son 
his  plantation  and  appurtenances,  "provided 
he  maintain  his  mother  during  life  comfort- 
ably," it  was  held  that,  in  consonance  with 
the  evident  general  purpose  of  the  testator 
in  making  provision  for  the  support  of  his 
surviving  wife,  such  provision  should  be  con- 
sidered as  fixing  a  charge  upon  the  land. 

167.  In  Outland  v.  Outland  (1896)  118 
N.  C.  138,  23  S.  E.  972,  where  testator  de- 
vised certain  lands  to  two  of  his  sons,  and 
added:  **In  consideration  of  the  property 
I  have  given  to  Elijah  and  Cornelius  they 
are  to  have  the  care  of  and  support  Thomas 
[who  was  an  imbecile  son  of  the  testator, 
and  not  otherwise  provided  for]  and  it  is 
my  will  that  he  should  have  his  choice 
which  of  them  he  will  live  with,  and  the 
other  pay  half  the  expense,"  it  was  held 
that  the  lands  devised  to  the  two  sons  were 
charged  with  the  support  of  Thomas. 

168.  In  Ripple  v.  Ripple  (1829)  1  Rawle 
(Pa.)  386,  where  testator  devised  certain 
premises  to  his  son  Phillip,  adding:  "My 
son  Phillip  is  to  keep  and  provide  for  my 
beloved  wife  and  my  two  eldest  daughters, 
Katherine  and  Elizabeth  during  their  nat- 
ural lives,"  it  was  held  that  the  gift  to 
Phillip  was  on  a  condition  which,  in  conse- 
quence of  its  very  nature,  adhered  to  the 
land  and  constituted  a  charge  thereon. 

169.  In  Walter's  Estate  (1901)  197  Pa. 
655,  47  Atl.  862,  where  testator  gave  to  liis 
son  all  his  estate,  both  real  and  personal, 
"upon  the  following  conditions,  namely,  it 
is  my  will  that  the  said  B.  F.  Walters  and 
his  heirs  pay  all  my  just  debts  and  my 
funeral  expenses,  also  to  pay"  to  testator's 
other  children  certain  legacies,  "and  further 
Lucinda  H.  Walters  [who  was  one  of  the 
legatees]  to  have  her  living  in  the  old 
homestead  so  long  as  she  remains  unmar- 
ried and  does  not  charge  wages  for  services 
rendered,"  it  was  held  that,  as  it  was  clear 
that  the  pecuniary  legacies  were  charged 
on  the  land  by  reason  of  the  blending  of  the 
real  and  personal  estate,  the  words  used  by 
the  testator  in  providing  for  the  support 
of  his  daughter  put  both  legacies  on  the 
same  plane,  and  made  the  provision  for  her 
support  not  a  personal  obligation  merely, 
but  a  condition  of  the  devise  of  the  land  to 
the  son. 

170.  In  Isner  v.  Kelley  (1902)  51  W.  Va, 
82,  41  S.  E.  158,  a  wilf  by  which  testator 
devised  to  the  two  sons  of  his  daughter 
Caroline  certain  lands  "upon  the  following 
conditions;  viz.,  The  said  Jacob  and  Hardy 
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Isner  are  to  take  care  of  and  provide  for  all 
of  the  reasonable  wants  of  my  daughter 
Caroline  Isner  during  her  lifetime,"  was 
held  to  make  the  support  of  the  daughter 
a  charge  upon  the  realty  devised. 

171.  In  Sands  v.  Champlin  (1840)  1 
Story,  376,  Fed.  Cas.  No.  12.303,  where  tes- 
tator, who  had  bequeathed  to  bis  wife  an- 
nual supplies  of  produce  and  other  articles 
produced  on  a  farm,  devised  certain  lands 
to  one  *'and  his  heirs  and  assigns,  with  such 
reservations  as  I  shall  hereafter  make,  and 
one  express  condition,"  afterward  adding, 
"These  bequests  are  to  him,  his  heirs  and 
assigns  forever,  with  the  conditions  that 
will  be  hereafter  expressed,"  and  further, 
*'in  consideration  of  the  devises  and  be- 
queaths to"  «uch  person,  he  should  supply 
testator's  widow  with  all  the  articles  be- 
queathed to  her,  and  certain  other  things, 
it  was  held  that  the  provision  for  the  wife 
was  a  charge  upon  the  realty  as  well  as  up- 
on the  devisee  personally. 

171i.  In  Cool  V.  Cool  (1904)  3  N.  B.  Eq. 
11, 'where  testator  gave  all  his  real  and  per- 
sonal estate  to  his  son  upon  condition  that 
he  would  maintain  and  support  the  testa- 
tor's wife  and  daughters  during  their  nat- 
ural life,  or  until  they  should  marry  and 
leave  home,  it  was  held  that,  as  the  testa- 
tor had  blended  the  real  and  personal  prop- 
erty into  one  fund  for  a  common  purpose, 
the  effect  of  the  language  was  to  charge 
both  with  the  support  and  maintenance  pro- 
vided for  by  the  will. 

h.  Cases  in  which  the  pntvision  has 
been  held  ineffecttuU  to  create  a 
charge. 

Provisions  for  payment  of  legacies. 

172.  In  Brandt's  Appeal  (1839)  8  Watts 
(Pa.)  108,  where  testator  devised  land  to 
his  sons  absolutely,  and  in  a  subsequent 
cltfuse,  after  making  sundry  other  provi- 
sions on  different  subjects,  gave  certain 
legacies  to  his  widow  and  daughters,  to  be 
paid  by  his  son  after  his  debts  were  paid, 
it  was  held  that,  although  the  sons,  upon 
accepting  the  devise,  became  personally  lia- 
ble for  the  legacies,  such  legacies  were  not 
a  continuing  lien  on  the  lands  devised. 

173.  In  Montgomery  v.  M'lSlroy  (1842) 
3  Watts  &  S.  (Pa.)  370,  38  Am.  Dec.  771, 
where  testator,  who  had  devised  his  plan- 
tation among  his  widow  and  daughters, 
went  on  to  provide,  "But  in  case  my  daugh- 
ter, Sarah  Cook,  should  have  no  heir  of  her 
own  body  at  my  decease,  then  I  do  allow 
and  it  is  my  will  that  her  share  of  my  plan- 
tation shall  go  to  her  sisters,  .  .  . 
them  paying  her  in  lieu  thereof 'the  sum  of 
$800,"  it  was  held  that  as  Sarah  would 
still  have  an  interest  in  the  land  if  it 
should  be  considered  as  bound  by  or  charged 
with  the  payment  thus  directed  to  be  made, 
whereas  she  was  by  the  will  to  have  a  sum 
of  money  in  lieu  of  and  in  exclusion  of  it, 
and  as  in  other  parts  of  the  will  it  Vas  ap- 
parent that  the  testator  knew  well  how  to 
charge  a  legacy  on  land  when  such  was  his 
L.R.A.1917A. 


intention,  such  payment  did  not  constitute 
a  charge  upon  the  land. 

174.  In  Dewitt  v.  Eldred  (1842)  4  Watts 
&  S.  (Pa.)  414,  where  testator,  after  de- 
vising land  to  his  son,  by  a  subsequent  and 
distinct  clause  simply  bequeathed  a  legacy 
to  his  daughter  to  be  paid  to  her  by  the 
son,  it  was  held  that,  in  the  absence  of  any- 
thing more  (such  as  a  direction  that  it 
could  be  paid  out  of  the  land  devised),  the 
legacy  must  be  considered  as  a  charge  on 
the  devisee  in  respect  to  the  land  devised 
to  him,  and  not  a  charge  upon  the  land  it- 
self. 

176.  In  Hackadorn's  Appeal  (1849)  11 
Pa.  86,  where  testator,  after  making  provi- 
sion for  his  wife,  directed  that  the  residue 
of  his  personal  property  should  be  ap- 
praised and  sold,  and  the  proceeds  thereof 
be  equally  divided  among  his  six  daughters, 
after  paying  all  his  just  debts,  funeral  and 
other  expenses,  and  then  proceeded  to  divide 
his  real  estate  among  his  seven  sons,  add- 
ing: "And  it  is  my  will  and  I  do  order  that 
my  seven  sons  do  choose  three  or  five  good 
substantial  and  intelligent  m'-n  to  appraise 
the  several  messuages  or  pieces  of  land 
heretofore  bequeathed  to  them  by  this  my 
last  will,  .  .  .  and  those  of  my  sons 
whose  lot  is  the  most  valuable  to  pay  in 
proportion  to  my  daughters  so  as  to  make 
my  sons  and  daughters  share  and  share 
alike,  excepting  $25  which  I  allow  each  of 
my  sons  to  have  more  than  my  daughters — 
the  divide  that  my  daughters  may  have  re- 
ceived out  of  the  proceeds  of  my  personal 
estate  to  be  counted  to  them  out  of  their 
share,  and  it  is  my  will  that  my  sons  be  not 
compelled  to  pay  anything  to  my  daughters 
until  two  years  after  my  decease,  and  then 
not  more  than  $25  a  year  until  all  is  paid," 
it  was  held  that,  although  the  will  evinced 
a  design  to  divide  the  estate  equally,  as 
near  as  might  be,  between  the  testator's 
children,  and  explicitly  pointed  out  the 
mode  by  which  this  object  might  be  effect- 
ed, there  was  nothing  in  the  plan  of  the 
will,  its  scope  or  language,  to  indicate  an 
intention  to  charge  the  share  of  the  daugh- 
ters on  the  lands  devised  to  the  sons. 

176.  In  Wright's  Appeal  (1849)  12  Pa. 
256,  where  testator  devised  his  land  to  his 
son  Thomas,  who,  if  he  chose  to  accept  it, 
was  to  pay  $1,700  to  different  persons,  and 
if  he  would  not  accept  the  land,  it  was  de- 
vised to  the  testator's  sons,  Isaac  and 
Thomas,  share  and  share  alike,  who  were 
to  pay  certain  sums  to  legatees,  it  was  held 
that  there  was  nothing  in  the  will  to  evince 
an  intention  that  the  sum  to  be  paid  by 
Thomas  should  be  a  charge  upon  the  land. 

177.  In  Schryer's  Estate  (1868)  2  Brewst. 
(Pa.)  626,  7  Phila.  477,  where  testator  gave 
and  devised  to  A  for  life  one  half  of  the 
rent  of  certain  real  estate,  and  also  gave 
and  devised  the  real  estate  in  question  to 
B,  subject  to  the  payment  of  one  half  the 
income  to  A,  it  was  held  that  this  was  not 
the  case  of  a  legacy  charged  upon  or  pay- 
able out  of  real  estate,  but  a  devise  of  the 
income  or  profits  of  land,  f  nd  consequently 
a  devise  of  the  land  itself. 
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178.  In  Okeson'8  Appeal  (1868)  59  Pa. 
09,  where  testator  bequeathed  to  hia  son 
Samuel  his  land  and  certain  specific  per- 
sonal property,  and  to  a  daughter  $300,  "to 
make  her  equal  to  what  I  gave  the  rest/' 
it  was  held  that  there  was  nothing  to  in- 
dicate an  intention  on  the  part  of  the  tes- 
tator to  make  the  legacy  to  the  daughter  a 
charge  upon  the  land  devised  to  the  son, 
or  upon  the  devisee  in  respect  to  the  land. 

179.  In  Hamilton  v.  Porter  (1889)  63  Pa. 
332,  a  will  containing  the  following  provi- 
sion: "And  further  I  will  that  Simeon  H. 
Hamilton  is  to  take  the  within  men- 
tioned 100  acres  of  land  ...  at  my 
death  and  pay  $700  to  each  of  my  within 
named  heirs/'  was  held  not  to  disclose  any 
intention  to  make  the  legacy  a  charge  on 
the  real  estate. 

180.  In  Buchanan's  Appeal  (1872)  72  Pa. 
448,  a  will  by  which  testator  devised  to 
his  son  certain  lands,  'Qie  paying  the  leg- 
acies hereinafter  enjoined  on  him  to  pay," 
was  held  not  to  constitute  such  legacies  a 
charge  upon  the  land. 

181.  In  Re  Furst  (1879)  2  Pearson  (Pa.) 
402,  where  testatrix,  in  a  will  evidently 
drawn  by  a  very  ignorant  and  unlearned 
person,  provided:  "If  my  husband,  Thomas 
Harper,  should  remain  to  be  my  widower 
during  my  lifetime,  he  shall  be  kept  and 
supported  out  of  my  estate,  if  he  remained 
on  my  place  or  home,  or  with  my  son, 
Simon  P.  Harper,  for  he  shall  take  pos- 
session of  all  of  my  real  estate  soon  after 
my  death;  he,  the  said  Simon  Harper,  is 
not  to  pay  any  money  to  his  brothers  and 
sisters  until  after  the  death  of  my  beloved 
husband;  but  after  his  death  one  year  he 
f^hall  pay  to  my  daughter  Marr  $60  without 
interest,"  etc.,  it  was  held  that,  as  there 
was  no  more  than  a  mere  direction  to  pay, 
the  legacies  to  the  other  children  did  not 
constitute  a  charge  upon  the  lands  devised 
to  the  son. 

182.  In  Cable's  Appeal  (1879)  91  Pa. 
327,  where  testator  devised  to  his  two  sons 
a  farm,  "to  them  so  long  as  they  do  live 
and  after  their  death  to  their  children. 
But  the  said  John  and  Edward  Cable  is  to 
pay  to  my  four  daughters  as  follows,"  it 
was  held  that,  there  being  nothing  in  any 
other  part  of  the  will  to  throw  any  light 
upon  tne  question,  there  was  not  sufficient 
evidence  of  an  intention  to  charge  such  leg- 
acies upon  the  land. 

183.  In  Walter's  Appeal  (1880)  96  Pa. 
305,  where  testator  first  gave  various  pe- 
cuniary legacies  to  several  of  his  children 
and  devised  his  farm  to  his  two  sons,  direct- 
ing "that  my  said  son,  John  M.  Walter 
pay  to  my  several  before-mentioned  heirs 
the  sum  of  $3,000,  and  I  direct  that  my 
son  James  H.  Walter  pay  to  my  several 
before-mentioned  heirs  the  sum  of  $1,400," 
following  this  with  a  provision  that  his 
two  sons  should  come  into  possession  of  the 
farm  when  they  should  respectively  arrive 
at  the  age  of  twenty-one  years,  and  that 
his  widow  should  have  control  of  the  farm 
nntil  such  time,  it  w«w  held  that  the  will 
failed  to  disclose  the  leaat  eTidence  of  an 
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intent  on  the  pail;  of  the  testator  to  charge 
the  lands  devised  to  the  sons  with  the  pay- 
ment of  the  8um»  in  question. 

184.  In  Van  Vliet's  Appeal  (1883)  102 
Pa.  574,  where  testator  devised  to  his  son 
Charrick  certain  lands,  adding,  '^I  charge 
my  son  Charrick  with  the  sum  of  $1,000 
to  be  paid  in  the  following  manner,"  and 
also  devised  to  his  son  Richard  other  lands 
with  a  similar  provision,  and  gave  certain 
legacies  evidently  calculated  to  be  paid 
out  of  the  money,  which  his  sons  were  di- 
rected to  pay,  and  further  gave  to  such 
sons  all  his  personal  property  of  all  kinds, 
adding,  ''And  they  shall  pay  my  honest 
debts  and  funeral  expenses/'  it  was  held 
that  the  testator  failed  to  use  any  language 
sufficient  to  charge  upon  the  land  devised 
to  the  sons  the  legacies  given  to  the  daugh- 
ters 

186.  In  Smith  v.  Carroll  (1886)  112  Pa. 
390,  4  Atl.  24,  no  charge  upon  the  land  de- 
vised was  held  to  be  imposed  by  a  will  by 
which  testator  devised  land  to  his  son 
Owen,  adding:  "The  said  Owen  is  hereby 
enjoined  and  required  to  pay  to  my  estate 
the  sum  of  $500  to  enable  my  executors  to 
pay  off  the  legacies  bequeathed  to  my 
daughters  as  before  stated." 

186.  In  Schmehl  v.  Bickel  (1887)  5  Sad- 
ler (Pa,)  486,  8  Atl.  874,  where  testator 
gave  a  son  certain  lands  "'as  his  own  prop- 
erty," adding:  "But  my  said  son,  David 
shall  keep  my  dear  wife,  Mary  as  long  as 
she  lives  or  pay  to  her  annually  $72,  and 
my  said  David  must  after  my  wife's  death 
pay  to  my  daughter,  Esther  the  sum  of 
$1,200,"  it  was  held  that  the  legacy  to 
Esther  was  not  a  charge  on  the  land  de- 

.vised,  either  by  express  words  or  necessary 
implication. 

187.  In  Sauer  v.  MoUinger  (1890)  138  Pa. 
338,  22  Atl.  89,  a  will  in  which  testator, 
after  a  devise  of  certain  property  to  a 
daughter,  added:  "And  as  the  value  of  the 
property  so  bequeathed  to  her  exceeds  the 
value  of  the  property  by  me  bequeathed  to 
my  daughter  Katherine,  I  direct  that  my 
said  daughter,  Margartha  shall  pay  to  my 
said  daughter  Katherine,  the  sum  of  $800." 
was  held  not  to  create  a  charge  upon  the  land. 

188.  In  RowBon's  Estate  (1897)  6  Pa. 
Dist.  R.  61»  where  testator  gave  all  his  es- 
tate to  his  son  "provided  ud  upon  condi- 
tion tha^  he  will  pay  to"  decedent's  children 
and  grandchildren  a  stated  amount,  in  the 
shares  and  at  times  indicated,  and  that  if 
the  said  son  should  "from  any  cause  be  un- 
able or  unwilling  to  comply  with  the  above- 
named  conditions,"  the  entire  estate  be- 
queathed to  him  should  go  to  all  testator's 
^ildren  and  grandchil<&en,  it  was  held 
that,  as  there  was  no  evidence  of  an  in- 
tention to  charge  the  legacies  upon  the  land, 
but,  on  the  contrary,  a  limitation  over  in 
case  of  the  devisee's  failure  to  pay,  such 
legacies  did  not  constitute  a  charge  upon 
the  land. 

Devises  at  a  valuation. 

189.  In  Knaub's  Estate  (1891)  144  Pa. 
322,  22  Atl.  814,  where  testator,  by  a  will 
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evidently  drawn  by  an  illiterate  person, 
devised  to  his  son  John  a  certain  farm  **at 
$2,650  with  intrest  as  long  as  his  mother 
lives  and  after  her  death  the  one  half  of 
the  intrest  aforesaid  are  to  go  to  Levi  and 
the  other  half  to  John,"  and  devised  to  his 
son  Levi  another  farm  "at  $5,000,"  it  was 
held  that,  as  the  testator,  though  stating 
the  value  of  each  farm,  did  not  direct  its 
payment,  or  make  any  disposition  of  it,  and 
did  not  appear  to  aim  at  equality  among 
his  children,  nor  to  attempt  more  than  an 
aproximation  toward  it  between  his  sons, 
and  as  his  bequest  to  his  daughter  and  her 
husband  was  expressly  declared  to  be  '*in 
full  of  their  share,"  there  was  nothing  from 
which  a  purpose  to  charge  the  payment  of 
such  sums  upon  the  land  might  be  implied. 
190.  In  Shenk  v.  Shenk  (1892)  150  Pa. 
521,  24  Atl.  680,  a  will  by  which  testator 
devised  to  a  grandson  certain  real  estate, 
"subject  and  charged,  however,  with  the 
rights,  gifts,  and  bequests  made  to  my  said 
wife  as  aforesaid,"  adding:  ''And  I  value 
and  appraise  the  same  to  him,  the  said  Sam- 
uel Shenk,  at  and  for  the  sum  of  $2,000, 
and  it  is  my  will  that  in  case  my  said 
grandson,  Samuel  Shenk,  sells  the  above 
property,  ...  he  shall  give  his  broth- 
ers and  sisters  the  first  offer  to  buy  the 
same,    .    •    •    and  he  shall  let  him,  her. 


or  them  have  it  upon  the  same  conditions 
and  for  the  same  price  at  which  it  was 
hereby  valued  and  devised  to  him,"  was 
held  not  to  evince  an  intention  to  charge 
the  sum  of  $2,000  upon  the  real  estate  de- 
vised to  the  grandson. 

Provisions  for  support. 

191.  In  Haworth's  Appeal  (1884)  105  Pa. 
362,  where  testator  provided:  **It  is  my 
will,  and  I  do  hereby  order,  give,  and  be- 
queath unto  my  granddau^ter  Marion 
Dover,  a  child  of  my  daughter  Lvdia,  all 
the  remainder  of  my  real  estate  tnat  may 
be  left  unsold  or  remains  by  my  wife,  Mary, 
after  her  decease,  to  her  forever,  .  .  . 
and  said  Marion  shall  support  and  maintain 
her  said  mother  during  her  natural  life  if 
she  should  come  into  circumstances  that  she 
cannot  support  or  provide  for  herself;  and 
further,  in  case  the  said  ^Marion  shall  die 
without  lawful  heirs,  then  the  above  said 
mentioned  real  estate  shall  go  to  her  lawful 
brothers  and  sisters,  and  he  or  they  shall 
his  or  their  mother  on  the  above  said  sup- 
port or  maintenance  provided  for  her,"  it 
was  held  that  there  was  not  sufficient  in 
the  will  to  show  an  intention  on  the  part 
of  the  testator  to  create  a  charge  running 
with  the  land.  E.  S.  O. 
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Acfistment  —  contract  to  furnish  pasture 
•>•  breach. 

1.  E.,  a  resident  of  Kansas,  in  April, 
1913,  showed  to  B.,  a  resident  of  Texas, 
who  had  had  no  experience  of  Kansas  grass, 
or  of  the  effects  upon  it  of  droughts,  which 
were  not  unusual  in  some  parts  of  Kan- 
sas, certain  pastures  in  which  he  proposed 
to  put,  and  in  which  he  afterwards  did  put, 
B.'s  cattle.  Thereupon,  on  April  16,  1913, 
E.  made  a  written  contract  with  B.  to  fur- 
nish about  1,000  of  his  cattle  plenty  of  good 
grass,  salt,  and  water  during  the  grazing 
season  of  1913,  and  B.  agreed  to  pay  him 
therefor  $7  a  head.  An  act  of  God — ^the 
worst  drought  that  had  ever  been  known  in 

Headnotes  by  Sa^dobn,  Circuit  Judge. 

Note.  —  The  intervening  impossibility  of 
performance  of  a  contract  as  a  defense  is 
discussed  at  length  in  the  annotation  to 
Runyan  v.  Gulver,  L.R.A.1916F,  3,  which 
cites  and  discusses  Bebo  v.  Erickson. 
L.R.A.1917A. 


Kansas, — made  it  impossible  for  E.  to  fur- 
nish plenty  of  good  grass  in  July,  August, 
September,  and  October  of  that  year,  to  the 
damage  of  B.  in  the  sum  of  $20,000,  but  did 
not  prevent  him  from  furnishing  plenty  of 
good  grass  during  May  and  June,  and  suf- 
ficient grass  to  keep  the  cattle  alive  and 
maintain  their  weight  during  the  remainder 
of  the  season.  Held,  £.  was  not  absolved 
from  his  liability  to  furnish  plenty  of  good 
grass,  or  to  pav  the  damages  for  his  failure 
so  to  do,  by  the  act  of  God, — ^the  unprece- 
dented drought. 

For  other  case^^  see  Agisters;  Contracts,  IV. 
6,  «,  in  Dig.  1-52  \.  8. 

Contract  —  breach  —  act  of  God  —  ef- 
fect. 

2.  Where  an  obligation  or  a  duty  is  im- 
posed upon  a  person  by  law,  he  will  be  ab- 
solved from  liability  for  nonperformance  of 
the  obligation  if  his  performance  is  ren- 
dered impossible  without  his  fault  by  an 
act  of  God,  or  an  unavoidable  accident  But 
this  rule  is  not  generally  applicable  to  con- 
tract obligations.  Whether  or  not  one  who, 
by  contract,  imposes  upon  himself  an  obliga- 
tion or  duty,  is  absolved  from  liability  for 
its  nonperformance  by  a  subsequent  impos- 
sibility of  performance  without  his  fault, 
caused  by  an  act  of  God  or  an  unavoidable 
accident,  depends  upon  the  true  construction 
of  his  contract. 

For  other  caaeSy  see  Contracts,  IV.  6,  2,  in 
Dig.  1-52  y.  8. 

Same  —  absointion. 

3.  The  general  rule  is  that  one  who  makes 
a  positive  agreement  to  do  a  lawful  act  is 
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not  absolved  from  liability  for  the  failure, 
to  do  it  by  a  subsequent  impossibility  of 
performance,  caused  by  an  act  of  God  or 
an  unavoidable  accident,  for  the  reason  that 
he  voluntarily  contracts  to  perform  it,  with- 
out reservation  or  exception,  which,  if  he 
desired,  he  could  make  in  his  agreement, 
thereby  induces  the  other  contracting  party, 
in  consideration  of  hie  positive  agreement, 
to  enter  into  and  become  bound  by  the  con- 
tract, and  while  courts  may  enforce,  they 
may  not  avoid,  contracts,  in  the  absence  of 
fraud  or  some  similar  ground. 
Fw  other  cases,  see  Contracts,  IV,  &,  2,  in 
Dig,  1-52  Jf.  B. 

Same   —  implied    condition    for    con- 
tinuance of  life. 

4.  Where  it  clearly  appears,  from  the 
situation  of  the  parties  at  the  time  they 
made  their  eontraet  and  from  its  terms, 
that  they  must  have  known  that  its  per- 
formance would  be  impossible  unless  a  per- 
son or  persons,  as  in  a  contract  of  mar- 
riage, or  in  a  contract  for  personal  service, 
as  of  a  singer  or  artist,  should  be  living  at 
the  time  for  the  performance  of  the  con- 
tract, and  there  is  no  express  or  implied 
warranty  of  his  life,  a  condition  is  implied 
that  the  contractor  shall  be  absolved  from 
liability  if  performance  becomes  impossible 
without  his  fault  by  the  death  of  the  in- 
dispensable person.  A  like  condition  is 
implied  in  a  contract  for  the  delivery  of  a 
specific  animal  under  like  conditions. 

For  other  cases,  see  Contracts,  IV,  6,  2,  in 
Dig,  1--52  N.  S. 

Same  —  continued  existence  of  thing. 

5.  There  are  authorities  to  the  effect  that, 
where  it  clearly  appears  from  the  situation 
of  the  parties  and  their  contract  that  they 
must  have  known  when  they  made  it  that 
its  performance  would  be  impossible  unless 
a  thing,  or  a  condition  of  things,  then  in 
existence,  should  continue  until  the  time 
of  performance,  or  unless  an  indispensable 
thing,  or  condition  of  things,  not  then  in 
existence,  should  come  into  existence  before 
and  be  in  existence  at  the  time  of  perform- 
ance, there  also,  in  the  absence  of  an  ex- 
press or  implied  warranty  of  the  existence 
of  the  indispensable  thing  or  condition  at 
the  time  of  the  performance,  there  arises  an 
implied  condition  that  if  that  tiling  or  con- 
dition is  destroyed  or  prevented  without 
fault  of  the  obligor  by  the  act  of  God,  or 
by  unavoidable  accident,  the  obligor  shall 
be  absolved  from  liability  for  his  failure  to 
perform. 

For  other  cases,  see  Contracts,  IV,  b,  2,  in 
Dig.  1-52  2yr.  8. 

Same  —  rule  of  Federal  courts. 

6.  The  decisions  of  the  Federal  courts  do 
not  go  so  far.  The  rule  declared  by  the 
Supreme  Court  is  that,  although  general 
words  which  cannot  be  reasonably  supposed 
to  have  been  used  with  reference  to  the  pos- 
sibility of  ah  event  may  not  be  held  to  bind 
one,  yet  where  one,  at  the  'time  of  making 
his  contract,  must  have  known,  or  could 
have  reasonably  anticipated,  and  in  his  con- 
tract could  have  guarded  against,  the  poa- 
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sible  happening  of  the  event  causing  the 
impossibility  of  his  performance,  and  never- 
theless he  makes  an  unqualified  undertaking 
to  perform,  he  must  do  bo,  or  pay  the  dam- 
ages resulting  from  his  failure  so  to  do. 
For  other  cases,  see  Contracts,  IV.  6,  2,  in 
Dig.  1-52  N.  8, 

(July  8,   1916.) 

1  PP£AL  by  plaintiff  from  a  judgment  of 
iX  the  District  Court  of  the  United  States 
for  the  District  of  Kansas  (Pollock,  Dis- 
trict Judge),  in  favor  of  defendant  in  a  re- 
plevin action  brought  to  recover  possession 
of  certain  cattle  and  to  recover  damages 
for  breach  of  a  contract  to  furnish  good 
grass  to  the  cattle;  and  error  to  review  a 
decree  in  favor  of  complainant  in  an  equity 
suit  for  the  establishment  of  an  agister's 
lien  on  the  cattle.    Reversed. 

Tlie  facts  are  stated  in  the  opinion. 

Argued  before  Sanborn,  Circuit  Judge, 
and  Reed  and  Booth,  District  Judges. 

Messrs.  J.  D.  Houston  and  O.  H. 
Brooks,  for  appellant  and  plaintiff  in  er- 
ror: 

Where  a  person  creates  a  charge  or  ob- 
ligation upon  himself  by  express  contract, 
he  will  not  be  permitted  to  excuse  himself 
therefrom  by  pleading  an  act  of  God,  ren- 
dering performance  impracticable.  A  dis- 
tinction is  drawn  between  obligations  creat- 
ed by  express  contract  and  obligations  or 
duties  imposed  by  the  law. 

Paradine  v.  Jane,  Aleyn,  27,  82  Eng.  Re- 
print, 897;  Mill  Dam  Foundery  Co.  v. 
Hovey,  21  Pick.  441;  1  Am.  &  Eng.  Enc. 
Law,  p.  588,  note  2;  Middlesex  Water  Co. 
V.  Knappman-Whiting  Co.  64  N.  J.  L.  240, 
49  L.R.A.  572,  81  Am.  St.  Rep.  467,  46  Atl. 
695;  School  Dist.  v.  Dauchy,  25  Conn.  530, 
68  Am.  Dec.  371;  Steele  v.  Buck,  61  111. 
343, 14  Am.  Rep.  60;  The  Harriman,  9  WflUl. 
161,  19  L.  ed.  629;  Central  Trust  Co.  v. 
Wabash,  St.  L.  &  P.  R.  Ck>.  31  Fed.  441; 
Mitchell  V.  Hancock  County  (Mitchell  v. 
Weston)  91  Miss.  414,  15  L.R.A.(N.S.)  834, 
124  Am.  St.  Rep.  706,  45  So.  571;  Isaacson 
V.  Starrett,  56  Wash.  18,  104  Pac.  1115; 
Phoenix  Bridge  Co.  y.  United  States,  38  Ct. 
CI.  492;  Jacksonville,  M.  P.  R.  &  Nav.  Co. 
V.  Hooper,  160  U.  S.  527,  40  L.  ed.  524,  16 
Sup.  Ct.  Rep.  379;  Dermott  v.  Jones  (Ingle 
V.  Jones)  2  Wall.  1,  17  L.  ed.  762;  9  Cyc. 
627;  Anderson  v.  May,  50  Minn.  280,  17 
L.R.A.  555,  36  Am.  St.  Rep.  642,  52  N.  W. 
530;  2  Chitty,  Contr.  1047;  Adams  v.  Nich- 
ols, 19  Pick.  275,  31  Am.  Dec.  137;  Public 
Schools  V.  Bennett,  27  N.  J.  L.  513,  72  Am. 
Dec.  373;  M'Gehee  v.  Hill,  4  Port.  (Ala.) 
170,  29  Am.  Dec.  277;  Huyett  &  S.  Mfg. 
Co.  V.  Chicago  Edison  Co.  167  111.  233,  59 
Am.  St.  Rep.  281,  47  N.  E.  384. 

Even  where  impossibility  to  perform  ex- 


650 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 


cuses,  it  cannot  be  held  equivalent  to  per- 
formance, BO  as  to  sustain  affirmative  re- 
lief in  favor  of  the  person  who  failed  to 
perform. 

Remy  v.  Olds,  —  Cal.  — ,  21  L.R.A.  645, 
34  Pac.  216 ;  Kein  v.  Tupper,  52  N.  Y.  550 ; 
Smoot«  Case,  15  Wall.  36,  21  L.  ed.  107; 
Dermott  v.  Jones,  23  How.  220,  16  L.  ed. 
442;  Huyett  &  S.  Mfg.  Co.  v.  Chicago  Edi- 
son Co.  50  Am.  St.  Rep.  282,  note;  Taulbee 
v.  McCarty,  144  Ky.  199,  36  L.R,A.(N.S.) 
43,  137  S.  W.  1045,  Ann.  Cas.  1913A,  456; 
Krause  v.  Crothersville,  162  Ind.  278,  65 
L.R.A.  111,  102  Am.  St.  Rep.  203,  70  N.  E. 
264,  1  Ann.  Cas.  460. 

Under  the  evidence  and  the  rules  and 
practice  in  equity,  final  judgment  should 
be  rendered  for  appellant  on  his  counter- 
claim for  the  amount  of  damage  proven. 

Royal  Union  Mut.  L.  Ins.  Co.  v.  Wynn, 
177.  Fed.  289;  Caldwell  v.  Schmulbach,  175 
Fed.  429;  Springfield  Mill.  Co.  v.  Barnard 
&  L.  Mfg.  Co.  26  C.  0.  A.  389,  49  U.  S. 
App.  438,  81  Fed.  261;  Simkins,  Fed.  Eq. 
Suit,  p.  475. 

Messrs.  W.  P.  Hackney,  Aikman  A 
Alkman,  It.  D.  Moore,  and  J.  T.  Laf- 
ferty,  for  appellee  and  defendant  in  error: 

Under  the  circumstances  and  the  nature 
of  the  thing  contracted  for,  the  failure  of 
the  rains  to  come  was  a  thing  for  which 
Erickson  was  not  responsible,  and  relieved 
him  from  any  liability  to  Berg. 

Chicago,  M.  &  St.  P.  R.  Co.  v.  Hoyt,  149 
U.  8.  1,  37  L.  ed.  625,  13  Sup.  Ct.  Rep. 
779;  Pittsburg,  Ft.  W.  &  C.  R.  Co.  v. 
Brigham,  29  Ohio  St.  374;  Wells  v.  Sut- 
phin,  64  Kan.  873,  68  Pac.  648;  9  Cyc.  631; 
Taylor  v.  Caldwell,  3  Best  &  S.  826,  122 
Eng.  Reprint,  309,  32  L.  J.  Q.  B.  N.  S.  164, 
8  L.  T.  N.  S.  366,  11  Week.  Rep.  726,  6  Eng. 
Rul.  Cas.  603;  Womack  v.  McQuarry,  28 
Ind.  103,  92  Am.  Rep.  306;  Jamieson  v. 
Indiana  Natural  Gas  &  Oil  Co.  128  Ind. 
555,  12  L.R.A.  652,  3  Inters.  Com.  Rep.  613, 
28  N.  E.  76;  Lord  v.  Wheeler,  1  Gray,  282; 
Schwartz  v.  Saunders,  46  111.  18;  Walker 
V.  Tucker,  70  111.  527,  8  Mor.  Min.  Rep. 
672;  Lorillard  v.  Clyde,  142  N.  Y.  456,  24 
L.R.A.  113,  37  N.  E.  489;  Niblo  v.  Binsse, 
1  Keyes,  476;  Brumby  v.  Smith,  3  Ala. 
123;  Cook  v.  McCabe,  53  Wis.  250,  40  Am. 
Rep.  765,  10  N.  W.  607;  Haynes,  S.  &  Co. 
V.  Second  Baptist  Church,  88  Mo.  285,  57 
Am.  Rep.  413;  Hall  v.  School  Dist.  24  Mo. 
App.  213;  Anglo- Egyptian  Nav.  Co.  v.  Ren- 
nie,  L.  R.  10  C.  P.  271,  44  L.  J.  C.  P.  N.  S. 
130,  32  L.  T.  N.  S.  467,  23  Week.  Rep.  626; 
Piatt,  Covenants,  582;  Butterfield  v.  Byron, 
153  Mass.  517,  12  L.R.A.  671,  25  Am.  St. 
Rep.  864,  87  N.  E.  607 ;  Howell  v.  Coupland, 
L.  R.  1  Q.  B.  0iv.  268,  46  L.  J.  Q.  B.  N.  S. 
147,  33  L.  T.  N.  S.  832,  24  Week.  Rep.  470; 
Baily  v.  De  Crespigny,  L.  R.  4  Q.  B.  180, 
L.R.A.1917A. 


38  L.  J.  Q.  B.  N.  S.  98,  19  L.  T.  N.  S.  681,. 
17  Week.  Rep.  494,  16  Eng.  Rul.  Cas.  799; 
Dexter  v.  Norton,  47  N.  Y.  62,  7  Am.  Rep. 
415;  Stewart  v.  Stone,  127  N.  Y.  500,  14 
L.R.A.  216,  28  N.  £.  696;  Dolan  v.  Rodgers, 
149  N.  Y.  489,  44  N.  E.  167;  Krauae  v. 
Crothersville,  162  Ind.  278,  66  L.R.A.  111, 
102  Am.  St.  Rep.  203,  70  N.  E.  264,  1 
Ann.  Cas.  460;  Dermott  v.  Jones  (Ingle  v. 
Jones)  2  Wall.  1,  17  L.  ed.  762;  United 
States  V.  Gleason,  176  U.  S.  588,  44  L.  ed. 
284,  20  Sup.  Ct.  Rep.  228;  Pasquotank  & 
N.  River  S.  B.  Co.  v.  Eastern  Carolina 
Transp.  Co.  166  N.  C.  682,  82  S.  £.  956; 
Zanello  v.  Smith  &  W.  Iron  Worka»  62  Or. 
213,  124  Pac.  660;  Stees  v.  Leonard,  20 
Minn.  494,  Gil.  448;  Ontario  Deciduous 
Fruit  Growers'  Asso.  v.  Cutting  Fruit  Pack- 
ing Co.  134  Cal.  21,  53  L.R.A.  681,  86  Am. 
St.  Rep.  231,  68  Pac.  28. 

The  agister,  Erickson,  was  entitled  to 
compensation  for  the  benefits  received  by 
Berg  for  the  pasturage  and  care  of  his 
cattle  during  the  months  of  May  and  June. 

9  Cyc.  686,  688,  689;  Young  v.  Chicopee, 
186  Mass.  618,  72  N.  E.  63;  Butterfield  v. 
Byron,  153  Mass.  517,  12  L.R.A.  671,  26 
Am.  St.  Rep.  654,  27  N.  E.  667;  Cleary  v. 
Sohier,  120  Mass.  210;  Lord  v.  Wheeler,  1 
Gray,  282;  Todd  v.  Huntington,  13  Or.  9, 
4  Pac.  295;  Gove  v.  Island  City  Mercantile 
&  Mill.  Co.  19  Or.  363,  24  Pac.  521;  Cook 
V.  McCabe,  63  Wis.  260,  40  Am.  Rep.  765„ 
10  N.  W.  507 ;  Hollis  v.  Chapman,  36  Tex. 
1 ;  Clark  v.  Franklin,  7  Leigh,  1 ;  Powell  v. 
Howard,  109  Mass.  192;  Moore  v.  H.  Gaus 
&  Sons  Mfg.  Co.  113  Mo.  98,  20  S.  W.  975; 
Wadleigh  v.  Sutton,  6  N.  H.  15,  23  Am. 
Dec.  704;  Rawson  v.  Clark,  70  111.  656; 
Pinches  v.  Swedish  E.  L.  Church,  55  Conn. 
183,  10  Atl.  264;  Escott  v.  White,  10  Bush, 
169;  White  v.  Oliver,  36  Me.  92;  Kelly  v. 
Bradford,  33  Vt.  35;  Hargrave  v.  Conroy, 
19  N.  J.  £q.  281. 

Sanborn,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

John  Erickson,  a  resident  of  Kansas, 
made  a  written  contract  with  J.  C.  Berg,  a 
resident  of  St.  Francis,  Texas,  on  April  16» 
1913,  to  paBture  for  him  1,000  steera  and 
to  "furnish  plenty  of  good  grass,  water, 
and  salt  during  the  grazing  season  of  19 13'*^ 
to  them  for  $7  per  head,  which  Berg  agreed 
to  pay.  Erickson  furnished  the  grass, 
water,  and  salt  to  them  during  May  and 
June,  but  the  most  severe  drought  which 
had  been  known  in  that  part  of  Kansas 
subsequently  prevailed,  and  on  account  of 
that  drought  it  was  impossible  for  Erick- 
son to  furnish,  'and  he  failed  to  famish, 
plenty  of  good  grass  for  the  cattle  during 
July,  August,  and  September,  to  the  dam- 
age of  Berg  in  the  sum  of  about  $20,000; 
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ftnd  the  main  qvestion  in  this  case  is 
whether  Erickaon  is  liable  to  pay  these 
damages  to  Berg  on  account  of  his  breach 
of  his  contract,  or  is  absolved  from  liabil- 
ity for  them  by  the  impossibility  of  per- 
formance which  resulted  from  the  drought 
after  the  contract  was  made.  The  question 
was  presented  in  this  way:  At  the  end  of 
the  grazing  season  Erickson  claimed  an 
agister's  lien  on  the  cattle  for  the  agreed 
price  of  the  pasturing,  $7  per  headi  and 
refused  to  deliver  them  until  that  price 
was  paid.  Thereupon  Berg  replevied  the 
cattle  upon  a  complaint  in  which  he  alleged 
his  ownership  and  right  to  the  possession 
of  them,  and  that  by  the  failure  of  Krick- 
son  to  furnish  the  agreed  grass  the  cattle 
were  worth  $33,000  less  than  they  would 
have  been  if  Erickson  had  performed  his 
contract.  Erickson  denied  liabilitv  for  the 
damage  to  the  cattle,  on  the  gi'ound  that  it 
was  caused  by  the  drought,  an  act  of  God, 
and  pleaded  his  agister's  lien  and  his  right 
to  the  possession  of  the  cattle  thereunder. 
He  also  brought  a  suit  in  equity  against 
Berg,  in  which  he  set  forth  and  prayed  the 
adjudication  of  his  agister's  lien  for  the  $7 
a  fiead,  and  asked  fiurther  relief.  Berg,  in 
his  answer  to  this  complaint,  denied  the 
existence  of  any  agister's  lien,  alleged 
Eriekson's  breach  of  his  contract,  and  his 
damage  in  the  sum  of  $33,000,  pleaded  a 
eounterclaim  for  these  damages,  and  asked 
a  judgment  for  their  recovery. 

The  action  in  replevin  and  the  suit  in 
equity  were  tried  together  by  the  court  below 
without  a  jury,  by  consent  of  the  parties. 
The  court  decided  that  Erickson  had  an  agis- 
ter's lien  upon  the  cattle  for  the  value  of 
the  grass  furnished  in  the  months  of  May 
and  June,  and  for  certain  expenses  whidi 
he  incurred  and  the  value  of  certain  serv- 
ices which  he  rendered  in  caring  for  the 
cattle  when  they  were  ill,  and  in  feeding 
them  at  the  end  of  the  grazing  season,  to 
the  amount  of  $2,099.41,  and  rendered  a 
judgment  in  the  action  in  replevin  for  the 
return  to  him  of  the  cattle,  or  for  the  pay- 
ment to  him  of  that  amount.  The  court 
also  held  that  Erickson  was  absolved  from 
liability  for  his  breach  of  his  contract  to 
furnish  plenty  of  good  grass  by  the  im- 
usual  drought  and  it  rendered  a  decree  in 
the  suit  in  equity  that  Berg  was  indebted 
to  Erickson  in  the  sum  of  $2,999.41,  that 
Erickson  should  have  judgment  for  this 
amount  in  his  action  in  replevin,  and  that 
Berg  should  take  nothing  on  account  of  the 
damages  he  sustained  by  reason  of  Eriek- 
son's breach  of  his  contract.  Berg  chal- 
lenges the  judgment  by  writ  of  error,  and 
the  decree  by  an  appeal. 

Erickson  agreed  to  furnish  plenty  of  good  | 
grass  to  the  cattle  throughout  the  grazing 
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season  of  1913.  He  failed  to  perform  this 
contract,  to  the  damage  of  Berg  in  the  sum 
of  $20,000,  because  the  unprecedented 
drought  made  it  impossible  for  him  so  to 
do.  Did  this  impossibility  of  performance, 
which  arose  subsequent  to  the  making  of 
the  contract,  out  of  the  unusual  drought, 
the  act  of  God,  relieve  Erickson  from  lia- 
bility for  the  damages  inflicted  upon  Berg 
by  his  failure  to  perform  his  contract? 
An   examination   of  the  authorities   and 

• 

reflection  have  satisfied  that  the  answer  to 

» 

this  question  must  be  deduced  from  a  cor- 
rect construction  of  the  agreement  of  these 
parties  under  the  following  principles  of 
law,  which,  notwithstanding  the  fact  that 
there  are  confusing  and  conflicting  decisions 
on  cognate  questions  in  the  books,  are  es- 
tablished by  the  more  convincing  reasons 
and  the  greater  weight  of  autliority: 

Wliere  an  obligation  or  a  duty  is  imposed 
on  a  person  by  law,  he  will  be  absolved 
from  liability  for  nonperformance  of  the 
obligation  if  his  performance  is  rendered 
impossible  without  his  fault,  by  an  act  of 
God  or  an  unavoidable  accident.  But  this 
rule  is  not  generally  applicable  to  contract 
obligations. 

Whether  or  not  one  who,  by  contract, 
imposes  upon  himself  an  obligation  or  duty, 
is  absolved  from  liability  for  his  nonper- 
formance by  a  subsequent  impossibility  of 
performance  caused,  without  his  fault,  by 
an  act  of  God  or  an  unavoidable  accident, 
depends  upon  the  true  construction  of  his 
contract.  The  general  rule  is  that  one  who 
makes  a  positive  agreement  to  do  a  lawful 
act  is  not  absolved  from  liability  for  a  fail- 
ure to  fulfil  his  covenant  by  a  subsequent 
impossibility  of  performance,  caused  by  an 
act  of  God,  or  an  unavoidable  accident,  be- 
cause he  voluntarily  contracts  to  perform 
it  without  any  reservation  or  exception, 
which,  if  he  desired,  he  could  make  in  his 
agreement,  thereby  induces  the  other  con- 
tracting party,  in  consideration  of  his  posi- 
tive covenant^  to  enter  into  and  become 
bound  by  the  contract,  and  while  courts 
noay  enforce,  they  may  not  avoid,  such  con- 
tracts in  the  absence  of  fraud  or  some  simi- 
lar defense.  9  Cyc.  627,  ^  5;  Paradine  v. 
Jane,  Aleyn,  26,  82  Eng.  Reprint,  897; 
Central  Trust  Co.  v.  Wabash,  St.  L.  &  P. 
R.  Co.  (C.  C.)  31  Fed.  440,  441;  Robson  v. 
Mississippi  River  Logging  Co.  (C.  C.)  61 
Fed.  893,  900;  Anderson  v.  May,  50  Minn.' 
280,  17  L.R.A.  555,  36  Am.  St.  Rep.  642, 
52  N.  W.  530;  Stees  v.  Leonard,  20  Minn. 
494,  Gil.  448;  M'Gehee  v.  HUl,  4  Port. 
(Ala.)  170,  29  Am.  Dec.  277,  278;  School 
Dist.  V.  Dauchy,  25  Conn.  530,  68  Am.  Dec. 
371,  372,  374;  Dermott  v.  Jones  (Ingle  9. 
Jones)  2  WalL  1,  7,  8,  17  L.  ed.  762,  764; 
The  Harriman,  9  Wall.  161,  172,  173,  19 
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L.  ed.  629,  633;  Chicago,  M.  k  St.  P.  R.  Co. 
V.  Hoyt,  149  U.  S.  1,  H,  16,  37  L.  ed.  625. 
629,  630,  13  Sup.  Ct.  Rep.  779;  Jones  v. 
United  States,  96  U.  S.  24,  29,  24  L.  ed. 
644,  646;  Jacksonville,  M.  P.  R.  &  Nav.  Co. 
▼.  Hooper,  160  U.  S.  514,  528,  40  L.  ed.  615, 
624,  16  Sup.  Ct.  Rep.  379;  Northern  P.  R 
Co.  V.  American  Trading  Co.  195  U.  S.  439, 
466,  467,  49  L.  ed.  269,  281,  25  Sup.  Ct. 
Rep.  84;  Link  Belt  Engineering  Co.  v. 
United  States  (C.  C.)  142  Fed.  243,  247; 
Meriweather  v.  Lowndes  County,  89  Ala. 
362,  7  So.  198,  199;  Ferguson  y.  Omaha  ft 
S.  W.  R.  Co.  142  C.  C.  A.  145,  227  Fed. 
613,  623;  Hoy  v.  Holt,  91  Pa.  88,  91,  92,  36 
Am.  Rep.  659;  Adams  t.  Nichols,  19  Pick. 
275,  277,  278,  31  Am.  Dec.  137;  Rowe  v. 
Peabody,  207  Mass.  226,  93  N.  E.  604,  605, 
606;  Beach  v.  Crain,  2  N.  Y.  86,  93,  49  Am. 
Dec.  369;  Summers  ▼.  Hibbard,  153  111. 
102,  46  Am.  St.  Rep.  872,  38  N.  E.  899. 

But  where  it  clearly  appears,  from  the 
situation  of  the  parties  at  the  time  they 
made  their  contract  and  from  its  terms, 
that  they  must  have  known  that  its  per- 
formance would  be  impossible  unless  a  per- 
son or  persons,  as  in  a  contract  of  inter- 
marriage, or  in  a  contract  for  the  personal 
service  of  an  artist,  such  as  a  singer, 
should  be  living  at  the  time  for  the  per- 
formance of  the  contract,  and  there  is  no 
express  or  implied  warranty  of  his  life,  a 
condition  is  implied  that  the  contractor 
shall  be  absolved  from  liability  if  perform- 
ance becomes  impossible  without  his  fault, 
by  the  death  of  the  indispensable  person. 
A  like  condition  is  implied  in  a  contract  for 
the  delivery  of  a  specific  animal  under  like 
condition. 

There  are  authorities  to  the  effect  that, 
where  it  clearly  appears  from  the  situation 
of  the  parties  and  their  contract,  that  they 
must  have  known  when  they  made  it  that 
its  performance  would  be  impossible  unless 
a  thing,  or  a  condition  of  things,  then  in 
existence,  should  exist  at  the  time  of  per- 
formance, or  unless  an  indispensable  thing 
or  condition  of  things  not  then  in  existence 
should  come  into  existence  before  and  re- 
main in  existence  at  the  time  of  perform- 
ance, there  also,  in  the  absence  of  an  ex- 
press or  implied  warranty  of  the  existence 
of  the  indispensable  thing  or  condition  at 
the  time  of  performance,  there  arises  an  im- 
plied condition  of  the  contract  that,  if  that 
thing  or  condition  is  destroyed  or  prevented 
from  coming  into  existence  before  the  time 
for  the  performance  of  the  contract,  with- 
out fault  of  the  obligor,  either  by  the  act 
of  God,  or  by  an  unavoidable  accident,  the 
obligor  shall  be  absolved  from  liability  for 
his  failure  to  perform.  9  Cyc.  631,  632,  633; 
Taylor  v.  Caldwell,  3  Best  &  S.  826,  833, 
830,  122  Eng.  Reprint,  309,  32  L.  J.  Q.  B. 
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N.  S.  164,  8  L.  T.  N.  8.  866,  11  Week.  Rep. 
726,  6  Eng.  Rul.  Cas.  60S;  Howell  v. 
Coupland,  1  Q.  B.  Div.  258,  46  L.  J.  Q.  B. 
N.  S.  147,  33  L.  T.  N.  S.  832,  24  Week.  Rep. 
470;  Baily  v.  De  Crespigny,  L.  R.  4  Q.  B. 
180,  185,  38  L.  J.  Q.  B.  N.  8.  98,  19  L.  T. 
N.  S.  681,  17  Week.  Rep.  494,  16  Eng.  Rul. 
Cas.  799;  Dexter  v.  Norton,  47  N.  Y.  62, 
64,  65,  7  Am.  Rep.  415;  Ontftrio  Deciduous 
Fruit  Growers'  Asso.  v.  Cutting  Fruit  Pack- 
ing Co.  134  Cal.  21,  53  L.R.A.  681,  86  Am. 
St.  Rep.  231,  66  Pac.  28,  29,  30;  Stewart 
v.  Stone,  127  N.  Y.  500,  14  L.R.A.  215,  28 
N.  E.  596,  696;  Wells  v.  Sutphin,  64  Kan. 
873,  68  Pac.  648;  Krause  v.  Crothersviile, 
162  Ind.  278,  65  L.R.A.  111,  102  Am.  St. 
Rep.  203,  70  N.  E.  264,  267,  1  Ann.  Caa. 
460.  But  no  decision  of  the  Supreme  Court  1 
or  of  any  Federal  court  to  this  effect  has 
been  cited  or  discovered  which  goes  so  far,  ^ 
and  the  rule  adopted  by  the  Supreme  Court,  ' 
which  must  prevail  here,  is  otherwise.     __J 

It  is  that,  although  general  words,  which 
cannot  be  reasonably  supposed  to  have  been 
used  with  reference  to  the  possibility  of  an 
event,  may  not  be  held  to  bind  one,  yet, 
where  one,  at  the  time  of  making  his  con- 
tract, must  have  known  or  could  have  rea-  * 
sonably   anticipated,    and   in    his   contract   , 
could   have   guarded   against,   the   possible    '. 
happening  of  the  event  causing  the  impossi- 
bility of  his  performance,  and  nevertheless 
he   makes   an    unqualified   undertaking   to 
perform,  he  must  do  so  or  pay  the  damages 
for  his  failure.  — 

Thus,  in  Jones  v.  United  States,  96  U.  S. 
24,  29,  24  L.  ed.  644,  646,  a  oontractoi 
agreed  to  deliver  a  certain  kind  and  quan- 
tity of  cloth  to  the  United  States  in  speci- 
fied instalments  at  fixed  times.  After  he 
had  delivered  some  of  the  instalments,  the 
factory  which  was  making  the  cloth  burned 
without  his  fault,  and  this  made  it  impossi- 
ble for  him  to  deliver  the  remainder  of  the 
cloth  at  the  specified  times,  although  he,  at 
great  expense,  caused  it  to  be  manufactured 
and  tendered  it  to  the  goTemment  later. 
The  government  refused  to  accept  it,  be- 
cause it  came  too  late.  The  market  price 
of  cloth  had  fallen,  and  the  contractor  sued 
the  United  States  for  the  damages  he  sus- 
tained, on  the  ground  that  he  was  absolved 
from  performance  at  the  times  specified  by 
the  act  of  God, — the  unforeseen  fire.  The 
Supreme  Court  denied  a  recovery  and  said: 
"Impossible  conditions  cannot  be  performed, 
and  if  a  person  contracts  to  do  what  at 
the  time  is  absolutely  impossible,  the  con- 
tract will  not  bind  him,  because  no  man  can 
be  obliged  to  perform  an  impossibility;  but 
where  the  contract  is  to  do  a  thing  which 
is  possible  in  itself,  the  performance  is  not 
excused  by  the  occurrence  of  an  inevitable 
accident  or  other  contingency,  although  it 
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was  not  foreseen  by  the  party,  nor  was  with- 
in his  control.  Chitty,  Contr.  663;  Jervis 
y*  Tompkinson,  1  Hurlst.  &  N.  208,  156 
£i^.  Reprint,  1173,  26  L.  J.  Exch.  N.  S. 
41,  4  Week.  Rep.  683." 
"  In  Chicago,  M.  &  St.  P.  R.  Co.  v.  Hoyt, 
149  U.  S.  I,  at  page  14,  37  L.  ed.  625,  629, 
13  Sup.  Ct.  Rep.  784,  the  Supreme  Court 
states  the  rule  on  this  subject  in  this  way: 
"There  can  be  no  question  that  a  party 
may  by  an  absolute  contract  bind  himself 
or  itself  to  perform  things  which  subse- 
quently become  impossible,  or  pay  damages 
for  the  nonperformance,  and  such  construc- 
tion is  to  be  put  upon  an  unqualified  under- 
taking, where  the.  event  which  causes  the 
impossibility  might  have  been  anticipated 
and  guardeid  against  in  the  contract,  or 
where  the  impossibility  arises  from  the  act 
or  default  of  the  promisor.  But  where  the 
event  is  of  such  a  character  that  it  cannot 
be  reasonably  supposed  to  have  been  in  the 
contemplation  of  the  contracting  parties 
when  the  contract  was  made,  they  will  not  be 
held  bound  by  general  words,  which,  though 
large  enough  to  include,  were  not  used  with 
reference  to,  the  possibility  of  the  particu- 
lar contingency  which  afterwards  happens.*' 
In  Northern  P.  R.  Co.  v.  American  Trad- 
ing Co.  1D5  U.  S.  439,  466,  467,  49  L.  ed. 
269,  281,  25  Sup.  Ct.  Rep.  84,  the  railway 
company,  during  the  Chinese-Japanese  War, 
made  a  contract  with  a  shipper  to  carry 
from  Newark,  New  Jersey,  to  Japan,  by  a 
specific  steamer  leaving  Xacoma  at  a  cer- 
tain  day,  2,000  tons  of  lead,  which  was 
contraband  of  war.  Time  was  of  the  es- 
sence of  this  contract.  The  company  car- 
ried the  lead  to  Tacoma  and  put  it  in  the 
steamship  in  time,  but  the  subcoUector  of 
the  port  unlawfully  refused  to  give  the  ship 
its  clearance  on  the  ground  that  the  lead 
was  contraband,  and  the  master  unloaded 
it,  took  his  clearance,  and  sailed.  The  re- 
sult was  that  the  lead  did  not  reach  Japan 
until  six  weeks  after  it  would  have  arrived 
there,  if  it  had  gone  on  the  specified  ship. 
When  it  arrived,  the  war  had  ceased  and 
the  price  of  lead  had  fallen.  The  shipper 
sued  for  damages,  and  the  defense  was  that 
the  railway  company  was  absolved  from  lia- 
bility by  the  unforeseen  impossibility  of 
performance  caused  without  its  fault  by  tlie 
act  of  the  subcoUector.  The  Supreme  Court 
construed  the  contract  to  have  been  an  un- 
qualified undertaking  to  ship  the  lead  by 
the  steamship  named,  and  held  the  railway 
company  liable  for  the  damages  which  re- 
sulted from  the  unauthorized  and  unfore- 
seen act  of  tlic  subcoUector.  It  said: 
"This  contract,  in  view  of  all  the  facts,  we 
think  was  made  in  contemplation  of  trouble 
arising  from  the  character  of  the  lead  as . 
contraband  of  war.  .  •  •  Under  these  eir- 1 
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cumstances  it  ought  not  to  be  held  that  the 
mistaken  action  of  the  deputy  collector  in 
refusing  to  give  the  clearance  should  oper- 
ate as  an  excuse  for  the  nonperformance  of 
the  contract,  which  was  not  thereby  ren- 
dered illegal.  It  cannot  be  affirmed  that  such 
possible  refusal  was  not  within  the  contem- 
plation of  the  contracting  parties  when  tlie 
contract  was  made.  Many  causes,  it  was! 
known,  might  operate  to  obstruct  the  trans-i 
portation  of  articles  contraband  of  war.J 
This  particular  form  of  impediment  may 
not  have  been  actually  within  the  minds  of 
the  parties  to  the  contract;  but  there  was, 
as  the  agreed  facts  show,  present  to  their 
minds  the  fact  that  there  might  be  trouble 
in  procuring  the  transportation  of  the  lead 
because  of  its  character  as  contraband  of 
war,  and  in  the  light  of  those  facts  the  con- 
tract was  made,  and  in  substance  ratified 
after  it  was  made.  The  railroad  receivers 
took  the  risk  of  this,  as  of  other  obstruc- 
tions, in  making  the  contract,  and  they 
ought  to  be  held  to  it."  v 

In  the  light  of  these  principles  of  law 
and  authorities,  the  decisive  question  in  this 
case  becomes:  Was  the  contract  of  these 
parties  an  absolute  agreement  by  Erickson 
to  furnish  plenty  of  good  grass  to  the  cattle 
during  the  grazing  season  of  1913,  or  a 
contract  to  furnish  good  grass  unless,  by 
an  unprecedented  drought,  it  should  become 
impossible  for  him  to  do  so?  Basic  rules 
for  the  construction  of  contracts  are:  llie 
purpose  of  every  agreement  is  to  record  the 
intention  of  the  parties  when  their  minds 
met,  and  the  object  of  all  construction  is  to 
ascertain  and  enforce  that  intention.  The 
court  should,  so  far  as  possible,  put  itself 
in  the  place  of  the  parties  when  their  minds 
met  upon  the  terms  of  the  agreement,  and 
then,  from  a  consideration  of  the  writing 
itself,  of  its  purpose,  and  of  the  circum- 
stances which  condition  its  making,  en- 
deavor to  ascertain  what  they  intended  to 
agree  to  do, — ^upon  what  sense  and  meaning 
of  the  terms  they  used  their  minds  actually 
met.  Accumulator  Co.  ▼.  Ihibuque  Street 
R.  Co.  12  C.  C.  A.  37,  41,  42,  27  U.  S.  App. 
364,  84  Fed,  70,  74;  Salt  Lake  City  v. 
Smith,  43  C.  C.  A.  637,  643,  104  Fed.  457, 
462;  Fitzgerald  v.  First  Nat.  Bank,  62  C. 
C.  A.  276,  284,  114  Fed.  474,  482 ;  American 
Bonding  Co.  v.  Pueblo  Invest.  Co.  9  L.R.A. 
(N.S.)  557,  80  C.  C.  A.  97,  107,  150  Fed. 
17,  27,  10  Ann.  Cas.  357.  Where,  in  the 
application  of  a  contract  to  its  subject  mat- 
ter, an  ambiguity  or  uncertainty  arises, 
which  cannot  be  removed  by  an  examination 
of  the  agreement  alone,  parol  evidence  of 
the  circumstances  under  which  it  was  made, 
and  of  statements  made  in  the  negotiations 
which  preceded  it,  may  be  admitted  to  re- 
solve the  ambiguity  and  to  prove  the  real 
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intention  of  the  parties.  Kilby  Mfg.  Co.  y. 
Hincliman-Renton  Fire  Proofing  Co.  66  G. 
C.  A.  67,  71,  132  Fed.  967,  961;  Stoops  v. 
Smith,  100  Mass.  63,  66,  67,  1  Am.  Rep. 
85,  97  Am.  Dec.  76;  Foster  v.  Woods,  16 
Mass.  116,  117;  Sargent  v.  Adams,  3  Gray, 
72,  77,  63  Am.  Dec.  718;  Mumford  v.  Geth- 
ing,  7  C.  B.  N.  S.  305,  321,  141  Eng.  Re- 
print, 834,  29  L.  J.  C.  P.  N.  S.  105,  6  Jur. 
N.  S.  428,  1  L.  T.  N.  S.  64,  8  Week.  Rep. 
187;  First  Nat.  Bank  v.  North,  2  S.  D. 
480,  486,  51  N.  W.  96;  Herring  v.  Boston 
Iron  Co.  1  Gray,  134,  138;  Hinnemann  v. 
Rosenback,  39  N.  Y.  98,  101,  102;  Proctor 
V.  Hartigan,  139  Mas.  554,  556,  2  N.  £. 
99;  Thorington  v.  Smith,  8  Wall.  1,  13,  19 
L.  ed.  361,  364;  Lonergan  v.  Buford,  148 
U,  S.  581,  588,  37  L.  ed.  569,  572,  13  Sup. 
Ct.  Rep.  684. 

Let  us  apply  these  rules  to  the  interpre- 
tation of  this  contract.  On  its  face  it  is 
free  from  ambiguity.  By  it  Erickson 
agrees,  without  exception  or  qualification, 
to  furnish  plenty  of  good  grass  for  the 
cattle  during  the  grazing  season  of  1913 
His  counsel  argue  that  his  real  agreement 
was  that  he  would  furnish  plenty  of  good 
grass  during  the  season  unless  an  unpre- 
cedented drought  should  make  it  impossible 
for  him  so  to  do,  and  that  in  that  case 
he  should  be  absolved  from  liability  to  per- 
form; and  they  appeal  to  the  oral  testi- 
mony to  import  this  exception  into  the  con- 
tract. That  testimony  disclosed  these  facts : 
The  contract  was  made  on  April  16,  1913. 
Berg  was  a  resident  of  St.  Francis,  Texas. 
He  had  never  had  any  experience  of  Kan- 
sas grass.  He  sought  pasturing  for  1,000 
cattle.  He  went  from  Texas  to  Kansas  and 
applied  to  Erickson  for  this  pasturing.  Be- 
fore the  contract  was  made  Erickson  showed 
him  the  pastures  into  which  he  proposed  to 
put  the  cattle  and  into  which  they  were 
subsequently  driven.  Berg  looked  at  the 
pastures  and  made  no  objection  to  them. 
Erickson  told  him  he  would  guarantee  the 
pastures.  After  this  inspection  and  con- 
versation Erickson  made  the  contract  to 
furnish  plenty  of  good  gprass  to  the  cattle 
during  the  grazing  season  of  1913. 
Droughts  are  not,  and  have  not  been  for 
many  years  unusual  in  parts  of  Kansas. 
There  had  been  many  before  the  drought  of 
1913.  It  is  common  knowledge  that 
droughts  decrease  the  production  of  grass 
in  varying  amounts,  according  to  their  se- 
verity and  the  character  of  the  land  they 
affect.  The  drought  of  1913  was  the  most 
severe  ever  known  in  the  region  where  these 
pastures  are.  There  was  no  rain  from  May 
until  September,  but  it  did  not  prevent  the 
growth  of  all  grass  on  the  pastures.  They 
produced  sufficient  to  keep  the  cattle  alive, 
and  at  the  end  of  the  season,  when  thev 
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were  taken  out  in  November,  they  weighed 
as  much  as,  or  even  more  than,  when  they 
were  placed  in  the  pastures;  but  the  cattle 
failed  to  make  the  gain  in  flesh  and  weight 
which  they  would  have  made  if  Erickson 
had  fumiirtied  them  plenty  of  good  grass. 

In  view  of  these  facts,  the  situation  of 
these  parties  when  this  contract  was  made, 
the  circumstances  surrounding  them,  and 
the  unqualified  undertaking  of  Erickson, 
expressed  in  the  agreement,  converge  with 
compelling  power  to  force  the  mind  to  the 
conclusion  that  the  minds  of  these  contract- 
ing parties  met  in  the  intention  that  Erick- 
son should,  and  that  he  did,  guaranty  plenty 
of  good  graes  for  these  cattle  in  these  pas- 
tures where  he  put  them  during  the  entire 
grazing  season,  without  exempting  or  in- 
tending to  exempt  himself  from  liability  in 
the  cafie  of  any  impossibility  of  performance 
that  might  result  from  unprecedented 
drought,  fire,  or  other  act  of  God  or  acci- 
dent. It  was  common  knowledge  that 
droughts  were  not  unusual  in  Kansas.  It 
was  common  knowledge  that  they  decreased 
the  growth  of  grass.  It  was  common  knowl- 
edge that  one  could  not  tell  by  the  exami- 
nation of  pastures  in  Kansas,  of  which  he 
had  no  previous  knowledge,  in  the  spring  of 
the  year  before  the  13th  of  April,  whether 
or  not  they  would  produce  sufficient  grass 
for  1,000  cattle  throughout  the  coming  sum- 
mer. Berg  knew  nothing  of  their  produc- 
tive capacity;  Erickson  knew  all  about  it. 
The  question  whether  or  not  the  pastures 
would  produce  plenty  of  grass  for  1,000 
head  of  cattle  throughout  the  season,  and 
whether  or  not  the  droughts  that  visited 
some  parts  of  Kansas  would  be  so  severe 
as  to  prevent  such  production,  could  not 
have  failed  to  be  present  in  the  minds  of 
each  of  these  parties  when  they  made  this 
contract.  Those  were  the  crucial  questions 
before  them,  and  the  unprecedented  drought 
which  prevented  the  performance  of  the  con- 
tract— ^"'the  event,"  in  the  words  of  the 
Supreme  Court,  ''which  causes  the  impossi- 
bility— might  have  been  anticipated  and 
guarded  against  in  the  contract."  Erickson 
inserted  no  provision  in  the  contract 
exempting  himself  from  liability  on  the 
happening  of  that  event,  but,  on  the  other 
hand,  promised  Berg  that  he  would  guar- 
antee the  pastures  before  the  written  con- 
tract was  signed,  and  then  made  the  un- 
qualified undertaking  therein  to  furnish 
plenty  of  good  grass  to  the  cattle  through- 
out the  grazing  season.  What  is  more  nat- 
ural or  probable  than  that  Erickson,  who 
knew  the  climate,  the  pastures,  and  their 
productivity,  induced  Berg,  who  knew  noth- 
ing upon  this  subject  and  could  learn  little 
by  an  inspection  of  the  pastures  in  April, 
to  agree  to  pay  the  $7  a  head  for  the  pas- 
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turing  of  the  cattle  by  making  this  absolute 
covenant  that  he  would  furnish  plenty  of 
good  gi'ass  to  the  cattle  throughout  the 
season?  The  proof  in  this  case  has  satis- 
fied that  it  was  the  intention  of  the  par- 
ties to  this  contract  that  Erickson  should 
thereby  make,  and  that  he  did  make,  an  ab- 
solute covenant  with  Berg  to  furnish  plenty 
of  good  grass  for  the  cattle  throughout  the 
<;ntire  grazing  season  without  exempting 
liimself  from  liability  in  case  of  drought, 
&re,  or  other  act  of  God  or  accident  that 
might  make  his  performance  impossible; 
that  he  took  the  risk  of  such  an  event  ( 195 
U.  S.  467,  49  L.  ed.  281,  25  Sup.  Ct.  Rep. 
S4),  and  that  he  is  not  absolved  from  lia- 
bility for  the  damages  which  Berg  sus- 
tained by  reason  of  Erickson's  failure  to 
'  perform ifais  covenant,  although  that  failure 
was  caused  by  the  unprecedented  drought 
which  made  Iiis  performance  impossible. 

This  conclusion  makes  it  unnecessary  to 
consider  or  decide  the  question,  discussed 
in  the  arguments  and  the  briefs,  whether  or 
not,  if  Erickson  was  absolved  by  the  act  of 
God  from  this  liability  on  account  of  bis 
failure  to  furnish  plenty  of  grass  in  July, 
August,  September,  and  October,  he  could 
recover  compensation  for  furnishing  it  in 
May  and  June;  for  on  the  next  trial  he 
will  be  credited  with  the  entire  contract 
price  of  the  pasturing,  because  the  measure 
of  Berg's  damages  is  the  difference  between 
the  value  of  his  cattle  as  they  would  have 
been  at  the  end  of  the  grazing  season,  if 
Erickson  had  furnished  plenty  of  good 
grass,  less  the  contract  price  he  would  have 
been  required  to  pay,  and  their  value  as 
they  actually  were  at  that  time.  Erickson 
will  also  be  entitled  to  an  allowance  for 
those  expenses  he  incurred  and  those  serv- 


ices he  rendered  caring  for  and  feeding  the 
cattle,  which  his  contract  to  furnish  plenty 
of  good  grass  and  his  duty  to  prevent,  as 
far  as  possible,  damages  on  account  of  his 
failure  so  to  do,  did  not  require  him  to 
incur  or  render. 

Counsel  for  Berg  argue  that  this  court 
should  find  these  amounts  from  the  evi- 
dence before  it  and  render  a  judgment  for 
the  proper  amount  in  his  favor.  It  is  not 
denied  that,  as  the  action  at  law  and  the 
suit  in  equity  were  tried  together  by  the 
court  without  a  jury,  under  a  stipulation 
waiving  the  latter,  this  court  may  have  the 
power  as  a  court  of  equity  so  to  do.  But 
it  is  certain  that  it  has  the  power  to 
direct  a  new  trial  of  the  action  at  law,  and 
that  it  ought  to  do  so,  because  all  the  evi- 
dence upon  the  amount  of  Berg's  damages 
appears  from  the  record  in  hand  to  have 
been  introduced  on  his  behalf.  ^  The  court 
announced  its  decision  that  Erickson  was 
absolved  from  liability  lor  Berg's  damages 
by  the  drought  while  Berg  was  introducing 
his  evidence,  and  the  record  fails  to  show 
that  Erickson  presented  any  evidence  upon 
the  question  of  the  amount  of  the  damages. 
The  reason  why  he  did  not  do  so  may  have 
been,  and  probably  was,  that  he  was  led 
to  refrain  from  producing  evidence  upon 
that  subject  because  the  court  had  ruled 
that  it  was  immaterial;  and,  if  so,  an  as- 
sessment of  Berg's  damages  on  the  evidence 
before  the  court  at  this  time  might  be,  and 
probably  would  be,  inequitable. 

The  judgment  in  the  action  at  law  and 
the  decree  in  the  suit  in  equity  must  there- 
fore be  reversed,  with  costs  against  Erick- 
son, and  the  case  must  be  remanded  to  the 
court  below,  with  directions  to  grant  a  new 
trial;  and  it  is  so  ordered. 
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ELIZA  *HEINRICH,  Exrx.,  etc.,  of  Jacob 
Heinrieh,  Deceased,  Respt., 

V. 

FIRST  NATIONAL  BANK  OF  MIDDLE- 
TOWN,  NEW  YORK,  Appt. 

(—  N.  Y.  — ,  113  N.  E.  531.) 

Bank  —  crediting  check  as  money  — 
loss  In  mail. 

I.  The  loss  in  the  mail  of  a  check  for- 
warded by  a  bank  for  collection  after  credit- 
ing it  as  money  to  the  account  of  the  de- 
positor upon  his  unrestricted  indorsement 
falls  upon  the  bank  unless  it  takes  steps  to 
-charge  him  as  indorser. 
For  other  caseB,  aee  Banks,  IV,  h,  1,  in  Dig. 

1-52  N.  S. 

Note. -•  As  to  loss  of  check  after  it  had 
been  credited  to  depositor's  account,  see  an- 
nation  following  this  case,  post,  658. 
L.R.A.1917A. 


Same  —  lost  paper  —  failure  to  collect 
—  effect. 

2.  The  right  of  a  bank  to  charge  against 
its  depositor's  account  a  dishonored  check 
which  it  has  credited  thereto  does  not  ex- 
tend to  checks  lost  in  the  mail  when  for- 
warded by  the  bank  for  collection  after  it 
has  credited  them  as  money  to  the  deposit- 
or's account,  and  payment  of  which  it  has 
made  no  attempt  to  enforce. 
For  other  cases,  see  Banks,  IV.  h,  1,  in  Dig. 

1-52  N.  8. 

(July  11,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Second  Department,  affirming 
a  judgment  of  a  Trial  Term  for  Orange 
County  in  plaintiff's  favor,  and  from  an  or- 
der denying  a  new  trial,  in  an  action 
brought  to  recover  an  alleged  balance  due 
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upon  a  deposit  made  by  plaintiff's  assignor 
in  the  defendant  bank.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Thomas  Watts,  filbert  N. 
Cakes,  and  John  Bright,  for  appellant: 

Plaintiff's  assignor  was  a  debtor  of  the 
defendant  on  June  6,  1912,  to  the  extent  of 
$3,000,  and  the  charging  of  that  indebted- 
ness against  the  interest  account  was  right. 

Kummel  v.  Germania  Sav.  Bank,  127  N. 
Y.  488,  13  L.R.A.  786,  28  N.  E.  398;  Cen- 
tral Trust  Co.  V.  West  India  Improv.  Co. 
169  N.  Y.  314,  62  N.  E.  387;  Marsh  v. 
Oneida  Central  Bank,  34  Barb.  298;  Tufts 
V.  People's  Bank  &  T.  Co.  69  N.  J.  L.  380, 
35  Atl.  792;  Morse,  Banks  &  Bkg.  §  183; 
Re  Franklin  Bank,  1  Paige,  249,  19  Am. 
Dec.  413;  Pattison  v.  Syracuse  Nat.  Bank, 
80  N.  Y.  82,  36  Am.  Rep.  682;  Meyers  v. 
New  York  County  Nat.  Bank,  36  App.  Div. 
482,  65  N.  Y.  Supp.  604;  People  v.  St. 
Nicholas  Bank,  44  App.  Div.  313,  60  N.  Y. 
Supp.  719;  Delahunty  v.  Central  Nat.  Bank, 
63  App.  Div.  177,  71  N.  Y.  Supp.  416;  Wil- 
cox V.  National  Shoe  ft  Leather  Bank,  67 
App.  Div.  466,  73  N.  Y.  Supp.  900;  Davison 
V.  City  Bank,  67  N.  Y.  81;  Thornton  v. 
Wynn,  12  Wheat  183,  187,  6  L.  ed.  695, 
696;  Brooklyn  Bank  v.  Waring,  2  Sandf. 
Ch.  1;  Scott  v.  Meeker,  20  Hun,  161;  Peo- 
ple ex  rel.  Port  Chester  Sav.  Bank  v.  Crom- 
well, 102  N.  Y.  477,  7  N.  E.  413 ;  Mcintosh 
V.  Tyler,  47  Hun,  99;  Turner  v.  Bank  of 
Fox  Lake,  4  Abb.  App.  Dec.  434;  Indig  v. 
National  City  Bank,  80  N.  Y.  100. 

Neither  the  crediting  of  the  checks  of 
Smith  &  Company  to  the  accoimt  of  plain- 
tiff's assignor  nor  any  of  the  bank's  actions 
with  respect  thereto  relieved  him  from  lia- 
bility upon  his  notes. 

Allen  V.  Fourth  Nat.  Bank,  6  Jones  &  S. 
137,  affirmed  in  59  N.  Y.  12;  Oddie  v.  Na- 
tional City  Bank,  45  N.  Y.  737,  6  Am. 
Rep.  160;  Stein  v.  Empire  Trust  Co.  148 
App.  Div.  850,  133  N.  Y.  Supp.  517;  Bal- 
bach  V.  Frelinghuysen,  16  Fed.  675;  Drov- 
ers' Nat.  Bank  v.  Anglo-American  Packing 
ft  Provision  Co.  117  111.  300,  57  Am.  Rep. 
865,  7  N.  E.  601;  Merchants'  Nat.  Bank 
V.  Goodman,  109  Pa.  422,  58  Am.  Rep.  728, 
2  Atl.  687 ;  First  Nat.  Bank  v.  Fourth  Nat. 
Bank,  6  C.  C.  A.  183,  16  U.  S.  App.  1,  56 
Fed.  967. 

A  depositor  has  no  right  of  action  for  a 
deposit  until  demand  has  been  made. 

Wasserstrom  v.  Public  Bank,  123  N.  Y. 
Supp.  55;  Newburger  v.  State  Bank,  70 
Misc.  46,  127  N.  Y.  Supp.  966. 

Messrs.  Abram  F.  Servin  and  Rosslyn 
M.  Cox,  for  respondent: 

The  notes  were  paid,  canceled,  and  extin- 
gtiished  as  obligations  in  April,  1012,  and 
the  defendant  thereafter  had  no  right  to 
charge  them  to  the  special  account  of  plain- 
L.R.A.1917A. 


tiff's  assignor;  his  liability,  il  any,  was 
solely  as  indorser  of  the  checks  of  Smith  ft 
Company.  This  liability  defendant  has  not 
pleaded;  and  had  it  done  so,  it  would  have 
been  defeated  by  its  own  negligence. 

Brightson  v.  H.  B.  Claflin  Co.  180  N.  Y. 
76,  72  N.  £.  020;  Farmers'  Loan  ft  T.  Co. 
v.  Siefke,  144  N.  Y.  364,  39  N.  E.  358; 
Jaffe  V.  Weld,  166  App.  Div.  110,  139  N.  Y. 
Supp.  1101;  Lyons  v.  Union  Exch.  Nat. 
Bank,  150  App.  Div.  493,  135  N.  Y.  Supp. 
121;  Shipsey  v.  Bowery  Nat.  Bank,  59  N. 
Y.  485;  Jacks  v.  Darrin,  3  E.  D.  Smith, 
548;  Clinton  Nat.  Bank  v.  Stiger,  67  N.  J. 
Eq.  522,  58  Atl.  1055;  Barclay  v.  Lehigh 
Coal  ft  Nav.  Co.  33  Pa.  Super.  Ct.  214; 
First  Nat.  Bank  v.  McConnell,  103  Minn. 
340,  14  L.R.A.(N.S.)  616,  123  Am.  St.  Rep. 
336,  114  N.  W.  1129,  14  Ann.  Ca8.«396. 

The  defendant  in  any  event  would  have 
no  right  to  make  a  charge  of  this  nature 
against  the  account  in  the  special  interest 
department. 

Smith  V.  Sanborn  State  Bank,  147  Iowa, 
640,  30  L.R.A.(N.S.)  517,  140  Am.  St,  Rep. 
336,  126  N.  W.  779;  Duncan  v.  Brennan, 
83  N.  Y.  487;  Wyckoff  v.  Anthony,  90  N. 
Y.  442;  Straus  v.  Tradesmen's  Nat  Bank, 
122  N.  Y.  379,  25  N.  E.  372;  Meyers  v.  New 
York  County  Nat.  Bank,  36  App.  Div.  482, 
55  N.  Y.  Supp.  504;  People  v.  St.  Nicholas 
Bank,  44  App.  Div.  313,  60  N.  Y.  Supp. 
719;  Wilcox  v.  National  Shoe  &  Leather 
Bank,  67  App.  Div.  466,  73  N.  Y.  Supp. 
900;  Delahunty  v.  Central  Nat.  Bank,  63 
App.  Div.  177,  71  N.  Y.  Supp.  416. 

The  action  was  not  prematurely  brought. 

Howard  v.  Daly,  61  N.  Y.  362,  19  Am. 
Rep.  285;  Wyckoff  v.  Anthony,  90  N.  Y. 
442. 

Cardozo,  J.,  delivered  the  opinion  of  the 
court: 

In  April,  1912,  the  plaintiff's  assignor, 
Charles  Hagen,  was  a  customer  of  the  de- 
fendant, the  First  National  Bank'  of  Mid- 
dletown,  New  York.  He  had  two  accounts, 
one  a  general  account,  in  which  the  deposits 
were  subject  to  payment  by  check,  and  the 
other  an  account  in  the  "Interest  Depart- 
ment," in  which  deposits  drew  interest, 
and  were  subject  to  rules  similar  to  those 
that  are  common  in  savings  banks.  On 
April  21  and  22,  1912,  two  checks,  one  for 
$1,001  and  the  other  for  $2,002,  in  all 
$3,003,  drawn  by  Gouverneur  E.  Smith  ft 
Company  to  the  order  of  Charles  Hagen, 
and  indorsed  without  restriction  by  the 
payee,  were  received  by  the  defendant  and 
credited  to  the  customer's  general  account. 
Promissory  notes  for  like  amounts  had  been 
drawn  by  Hagen  and  made  payable  at  de- 
fendant's bank.  On  April  2dd  the  notes 
were  presented  for  payment.     The  defend* 
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ant  did  not  own  them.  It  reoeived  them 
from  other  banks  for  collection.  Through  | 
the  credit  of  the  two  checks  the  account 
was  provided  with  the  requisite  funds,  and 
the  defendant  applied  the  deposit  to  the 
discharge  of  the  notes.  It  marked  the  notes 
paid,  canceled  them  with  a  perforating 
stampj  and  debited  the  depositor  on  its 
books  with  the  amount  of  the  payment. 
This  it  had  the  right  to  do.  A  depositor 
who  makes  a  note  payables  at  a  bank  by 
implication  authorizes  the  bank  to  pay  the 
note  and  charge  it  to  his  account.  Neg. 
Inst  Law,  §  147;  i£tna  Nat.  Bank  y. 
Fourth  Nat.  Bank,  46  N.  Y.  82,  88,  7  Am. 
Rep.  314;  Baldwin's  Bank  v.  Smith,  215 
N.  Y.  76,  80,  L.R.A.— ,  — ,  109  N.  E.  138. 
But  the  checks  which  had  supplied  the 
requisite  credits  had  not  yet  been  collected. 
The  defendant  mailed  them  on  April  23, 
1012,  to  its  correspondent,  the  Market 
Street  National  Bank  of  Philadelphia,  Penn- 
sylvania, for  presentation  to  a  bank  in 
Biverhead,  Long  Island,  on  which  they  were 
drawn.  The  checks,  though  mailed,  were 
not  received.  The  envelop  containing  them 
was  mislaid  through  the  negligence  of  em- 
ployees of  the  postoflice.  About  ten  montlis 
later,  in  February,  1913,  it  was  found  be- 
hind  a  radiator  in  the  postoffice  in  Phila- 
delphia. 

The  loss  of  the  checks  became  known  to 
the  defendant  on  May  3,  1912.  It  waited 
till  May  8th,  and  then  gave  notice  to  its 
depositor.  It  requested  him  to  procure 
duplicate  checks  from  Gouvemeur  £.  Smith 
&  Company,  the  makers,  and  inclosed  a  let- 
ter to  be  forwarded  to  the  makers  for  that 
purpose.  On  May  15  Gouverneur  E.  Smith 
k  Company  wrote  that  tiiey  had  stopped 
payment  of  the  checks,  and  that,  on  learn- 
ing from  tlmir  bank  that  the  diecks  had  not 
come  in,  they  would  sign  and  forward  dupli- 
cates. They  did  not  keep  their  promise. 
The  defendant  made  no  attempt  to  enforce 
payment.  Its  oflieers  told  Hagen  two  or 
three  times  that  he  woiild  have  to  get  dupli- 
cate dieoks,  but  beyond  that  they  did  noth- 
ing. They  say  they  also  told  him,  and  in 
effect  with  his  assent,  that^  in  default  of 
duplicates,  they  would  charge  the  checks 
back  to  his  account,  but  this  he  denies. 
Since  m  motion  for  the  direction  of  a  verdict 
was  made  by  both  sides,  we  must  accept  as 
true  the  evidence  most  favorable  to  the 
plaintiff.  He  promised  to  use  his  efforts 
to  save  the  defendant  from  loss.  He  did 
not  promise,  if  the  efforts  failed,  to  bear 
the  loss  himself.  Aebi  v.  Bank  of  Evans- 
ville,  124  Wis.  73,  79,  68  L.R.A.  964,  100 
Am.  St.  Rep.  025,  102  N.  W.  329. 

On  June  5,  1012,  the  makers  of  the  checks 
became  bankrupt.  Up  to  that  time  their 
bank  account  had  been  sufficient  to  enable 
L.R.A.1017A.  42 


the  checks,  if  presented,  to  be  paid.  The 
defendant,  on  learning  of  the  bankruptcy, 
charged  the  eliecks  against  the  interest  ac- 
count of  its  depositor.  It  selected  the  in- 
terest account,  rather  than  the  general  ac- 
count, because  the  latter  had  been  reduced 
by  drafts.  Hagen,  when  notified  of  the 
charge,  made  prompt  protest  that  it  was 
unauthorixed.  The  question  now  is  whether 
the  bank  or  the  depositor  is  to  bear  the  loss. 

We  think  the  losa  has  been  rightly  cast 
upon  the  bank.  The  checks  were  credited 
as  Inoney,  and  were  indorsed  by  the  payee 
without  restriction.  Tlie  defendant  did  not 
hold  them  as  a  mere  agent  for  collection. 
It  held  them  as  owner.  Cragie  ▼.  Hadley, 
09  N.  Y.  131,  52  Am.  Rep.  9,  1  N.  £.  537 ; 
Metropolitan  Nat.  Bank  v.  Loyd,  90  N.  Y. 
530;  Burton  v.  United  States,  196  U.  S. 
283,  302,  304,  40  L.  ed.  482,  488,  489,  26 
Sup.  Ct.  Rep.  243;  Taft  v.  Quinsigamond 
Nat.  Bank,  172  Mass.  363,  52  N.  £.  387. 
In  transmitting  them  for  collection,  it  was 
acting  in  its  own  behalf,  and  not  in  belialf 
of  its  depositor.  It  adopted  the  postoffice 
as  one  of  the  agencies  for  transmission,  and 
through  the  negligence  of  the  postoffice,  the 
checks  were  lost.  The  consequences  of  that 
negligence  are  not  to  be  visited  on  the  de- 
positor any  more  than  if  the  loss  had  oc- 
curred through  the  negligence  of  a  messen- 
ger. Ayrault  v.  Pacific  Bank,  47  N.  Y. 
570,  7  Am.  Rep.  489;  St.  Nicholas  Bank  v. 
State  Nat.  Bank,  128  N.  Y.  26,  13  URJi. 
241,  27  N.  £.  849;  Moore  v.  Riverside  Bank, 
25  Misc.  720,  55  N.  Y.  Supp.  615;  Aebi  v. 
Bank  of  Evansville,  supra.  The  case  last 
cited  discloses  a  situation  identical  in  all 
essentials  with  the  case  at  hand. 

The  defendant  argues  that  there  is  evi- 
dence of  a  course  of  dealing  by  which  the 
checks,  if  presented  and  dishonored,  could, 
alter  due  notice  to  the  indorser  of  nonpay- 
ment, have  been  charged  back  to  his  ac- 
count. That  would  have  been  the  bank's 
right  irrespective  of  any  custom.  The  dis- 
honor of  the  check  after  presentation  to  tlie 
makers  would  have  permitted  the  defendant, 
upon  due  notice,  to  charge  its  depositor  as 
an  indorser.  Aebi  v.  Bank  of  Evansville, 
supra;  Burton  v.  United  States,  196  U.  S.  at 
page  304,  49  L.  ed.  482,  25  Sup.  Ct.  Rep. 
243;  Taft  V.  Quinsigamond  Nat.  Bank,  172 
Mass.  363,  52  N.  £.  387.  But  neither  the 
custom  nor  the  rule  of  law  is  applicable  to 
the  situation  now  before  us.  The  checks 
were  not  dishonored.  They  remained  good 
for  six  weeks  after  they  were  credited  to 
the  plaintiff.  There  was  no  attempt  to  col- 
lect them  as  lost  paper.  Neg.  Inst.  Law, 
§  268  (Consol.  Laws,  chap.  38) ;  Code  Civ 
Proc.  §  1917 ;  Shipsey  v.  Bowery  Nat.  Bank. 
59  N.  Y.  485,  401 ;  Aebi  v.  Bank  of  Evans- 
ville, 124  Wis.  at  page  78,  68  L.RJL  964, 
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109  Am.  St.  Rep.  925,  102  N.  W.  329.  There 
was  neither  demand  upon  the  makers  for 
payment  nor  notice  to  the  indorser  of  non- 
payment. It  is  not  because  the  checks  were 
worthless  that  the  defendant  has  suffered 
loss.  The  fact  is  tliat  they  were  nol  worth- 
less. If  presented  with  reasonable  diligence, 
they  would  have  been  paid.  The  defendant 
has  suffered  loss  because  checks  which  it 
was  collecting  in  its  own  behalf,  as  owner, 


and  not  as  agent,  miscarried  in  the  mails, 
and  because^  after  notice  of  the  mishap,  it 
slept  upon  its  rights. 

The  judgment  should  be  affirmed  with 
costs. 

WUlttrd  Bartlett,  Ch.  J.,  and  Cliaae, 
Collin,  Coddeback,  Hogan,  and  Sea- 
bory,  JJ.,  concur. 


Annotatioii — ^Lom  of  dieck  after  it  had  been  credited  to  depositor's 

accoimL 


la  KeneraL 

The  question  whether  title  to  a  cheek 
indorsed  in  blank  and  deposited  by  the 
payee  or  holder  passes  to  the  bank  or 
remains  in  the  depositor,  the  bank  being 
his  agent  for  collection,  is  not  within  the 
scope  of  this  note,  but  is  covered  by  the 
note  to  Fayette  Nat.  Bank  v.  Summers, 
7  L.R.A.(N.S.)  694,  supplemented  by  the 
note  to  Plumas  County  Bank  v.  Bank  of 
Rideout,  47  L.R.A.(N.S.)  552.  The  court 
in  Heinrich  v.  First  Nat.  Bank,  ante, 
655,  makes  a  strong  point  of  the  fact 
that  title  had  passed  to  the  bank.  The 
point  is  important  in  determining  the 
form  of  action  when  the  check  has  been 
charged  back  against  the  depositor's  ac- 
count, as  well  as  in  deciding  the  theory 
upon  which  the  case  should  be  tried. 

Where  title  had  passed. 

If  title  has  passed  to  the  bank  and 
the  amount  has  been  chained  back,  the 
depositor  should,  of  course,  sue  upon  the 
deposit;  and  it  becomes  necessary  for 
the  bank,  if  it  wishes  to  avoid  liability, 
to  show  that  the  depositor  was  liable  as 
an  indorser  of  the  unpaid  check.  Hein- 
rich V.  First  Nat.  Bank;  Aebi  v.  Bank 
of  Evansville  (1905)  124  Wis.  73,  68 
L.R.A.  964,  109  Am.  St.  Rep.  925,  102 
N.  W.  329.  In  both  cases  the  conrts 
seem  to  assume  that  mere  loss  of  the 
check  before  presentation  would  not,  if 
the  bank  took  prompt  action,  release  the 
indorser;  but  in  each  there  was  unjusti- 
fiable delay  in  giving  notice  of  the  loss, 
which  delay  resulted  in  injury  to  the 
indorser;  and  this,  it  would  seem,  is 
what  released  him.  Just  what  action 
should  be  taken  in  order  to  avoid  the 
release  of  the  indorser  is  not  entirely 
clear.  In  the  Aebi  Case  the  court  said: 
"Upon  learning  that  its  attempted  pre- 
sentment by  mail  had  failed,  and  that 
the  check  was  lost,  at  least,  for  the  pur- 
poses of  immediate  presentment,  defend- 
ant had  the  opportunity  and  owed  the 
duty  to  at  once  make  substituted  pre- 
sentment and  demand  by  means  of  a 
L.R.A.1917A. 


copy  or  sufficient  description  of  the 
check,  and  in  case  of  nonpayment  to  give 
notice  to  the  indorser.  1  Parsons,  Bills 
&  Notes,  368,  448,  530 ;  2  Parsons,  Bills 
&  Notes,  260,  261;  2  Edwards,  Bills  A 
Notes,  §§  672,  697;  Smith  v.  Rockwell 
(1842)  2  Hill  (N.  T.)  482;  Hinsdale  v. 
Miles  (1824)  5  Conn.  331;  Neg.  Inst. 
Law,  §  1681-17."  The  effect  of  loss  of 
check  upon  right  of  holder  to  recover 
against  maker  without  presentment  is 
discussed  in  note  to  First  Nat.  Bank  v. 
McConnell,  14  L.R.A.(N.S.)   616. 

Where  title  had  not  passed. 

When  it  is  admitted  or  held  that  title 
to  the  check  did  not  pass  to  the  bank 
when  the  deposit  was  made,  the  bank  be- 
ing merely  the  eollecting  agent  of  the 
holder,  the  action  should  be  for  dam- 
ages for  the  injury  caused  by  the  n^li- 
gence  of  the  bank  in  the  performance 
or  nonperformance  of  its  duties.  Ger- 
man Nat.  Bank  v.  Bams  (1889)  12  Oola 
539,  13  Am.  St.  Rep.  247,  21  Pae.  714; 
Spooner  ▼.  Bank  of  Donaldsonville 
(1916)  144  aa.  745,  87  S.  E.  1062; 
American  Nat.  Bank  v.  Savannah  Trust 
Co.  (1916)  —  N.  0.  — ,  90  S.  E.  302.  But 
from  these  cases  it  would  seem  that 
while  the  form  of  the  action  is  import- 
ant, bringing  the  action  in  the  wrong 
form  would  probably  not  be  fatal.  In 
the  Colorado  case,  the  cause  of  action 
was  stated  in  both  ways;  i.  e.,  alleging 
an  unconditional  credit  for  the  check  as 
a  deposit,  and  that  the  check  had  been 
deposited  for  collection,  with  an  allega- 
tion of  negligence.  The  court  held  that 
the  check  had  been  received  .for  coUee* 
tion,  and  dismissed  the  count  alleging  an 
unconditional  credit,  but  proceeded  up- 
on the  other  count 

In  the  Georgia  case  the  action  was 
brought  upon  the  theory  that  title  to  the 
check  passed,  and  the  court  held  that 
the  check  had  been  left  for  collection, 
conceded,  for  the  sake  of  the  argument 
only,  that  the  action  could  have  been 
sustained  on  the  other  theory  if  the  evi« 
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dence  had  been  sufficient,  but  dismissed 
the  action  on  the  ground  that  plaintiff 
had  failed  to  prove  injury  from  the 
negligent  acts  of  defendant.  And  in  the 
North  Carolina  case  the  court  apparent- 
ly was  willing  to  sustain  an  action  for  a 
deposit  on  proof  of  negligence  of  defend- 
ant, causing  injury  to  the  plaintiff. 

A  bank  may  lose  the  check  in  a  negli- 
gent manner;  but  more  frequently  the 
negligence  that  creates  the  liability  con- 
sists in  failure  to  discover  the  loss  and 
report  it  to  the  owner  of  the  check. 
The  question  whether  actual  damage 
must  be  proved  as  part  of  plaintiff's  case 
in  actions  of  this  character  is  discussed 
in  the  note  to  Jefferson  County  Sav. 
Bank  v.  Hendrix,  1  L.R.A.(N.S.)  246. 

In  Moldawer  v.  Trust  Co.  of  N.  A, 
(1914)  67  Pa.  Super.  Ct.  66,  second  ap- 
peal in  (1915)  59  Pa.  Super.  Ct.  156, 
it  was  held  that  a. bank  having  a  promis- 
sory note  for  collection  and  credit  was 
guilty  of  negligence  that  would  make  it 
liable  for  -v^hatever  injury  resulted  when 
it  neglected  for  months  to  notify  the 
owner  of  the  note  that  the  same  had 
been  lost,  although  it  was  not  guilty  of 
negligence  in  losing  the  note.  The  note 
was  lost  by  a  reputable  and  competent 
notary  to  whom  the  bank  had  intrusted 
it  for  presentation  to  the  makers  and 
for  protest  on  nonpayment.  The  notary 
immediately  notified  the  bank  of  the 
loss,  but  it  did  not  notify  the  owner 
until  he  inquired,  on  balancing  his  ac- 
count, why  the  amount  of  the  note  had 
not  been  credited.  But  the  measure  of 
damages  is  not  necessarily  the  face  of 
the  note,  and  plaintiff  must  prove  the 
amount  of  his  injury  due  to  the  bank's 
negligence.  This  annotation  is  not  ex- 
haustive of  cases  involving  lost  notes, 
but  is  confined  to  lost  checks. 

In  First  Nat.  Bank  v.  First  Nat.  Bank 
<1878)  4  Dill.  290,  Fed.  Cas.  No.  4,810, 
it  was  held  that  a  bank  was  guilty  of 
negligence  in  failing  for  more  than  a 
month  to  inquire  about  a  sight  draft 
which  it  had  sent  by  mail  to  the  drawee 
bank,  from  which  it  had  received  no  ac- 
knowledgment, and  in  failing  to  inform 
of  the  loss  of  the  draft  the  drawer  there- 
of, who  had  made  it  payable  to  defend- 
ant bank  from  funds  which  the  drawer 
bad  in  the  drawee  bank,  and  had  sent  it 
to  the  defendant  bank  for  collection  and 
credit ;  and  that  the  defendant  bank  was 
liable  to  the  drawer  for  all  the  damages 
caused  by  such  negligence.  The  drawee 
bank  had  failed  some  nineteen  days  after 
the  draft  was  mailed,  and  the  judgment 
"was  for  the  full  amount  of  the  draft,  but 
permitted  the  defendant  to  claim  from 
L.R.A.1917A. 


the  estate  of  the  bankrupt  drawee  what- 
ever dividends  might  be  declared  upon 
the  fund  represented  by  the  draft. 

In  Shipsey  v.  Bowery  Nat.  Bank 
(1875)  59  K.  Y.  485,  reversing  (1873)  4 
Jones  &  S.  501,  where  the  check  indorsed 
by  the  payee  was  left  by  him  with  de- 
fendant bank  for  collection,  credited  to 
his  account,  and  later  charged  back 
against  it,  the  court,  in  holding  defend- 
ant liable,  said :  ''It  employed  the  means 
of  the  public  mails.  It  was  not  negli- 
gent in  so  doing.  They  are  the  custo- 
mary agency  in  such  matters,  and  are 
mostly  efficient.  Hence  the  loss  of  the 
check  was  not  chargeable  to  the  defend- 
ant, as  the  result  of  its  careless  act.  But 
it  was  negligent  in  not  sooner  knowing 
that  the  check  had  been  lost,  and  in  not 
sooner  notifying  the  plaintiff  thereof. 
It  is  shown  that  if  the  letter  mailed  on 
the  2d  of  the  month  had  reached  Port- 
chester  on  that  day,  as  it  should  have 
done,  an  answer  should  have  been  mailed 
from  there  on  the  3d,  and  should  have 
reached  the  defendant  on  the  4th.  It 
did  not  so  turn  out.  The  defendant  was 
without  information  from  the  4th  until 
the  16th  of  the  fate  of  this  check,  and 
it  made  no  effort  at  specific  information 
concerning  it  during  that  time.  As  a 
consequence  it  gave  no  notice  to  the 
plaintiff.  It  is  not  necessary  to  decide 
in  this  case  whether,  after  the  loss  of  the 
check  was  discovered,  the  defendant  had 
not  the  further  duty  of  making  present- 
ment of  the  check  as  a  lost  instrument, 
with  a  tender  of  indemnity,  and  thus 
demanding  payment  and  giving  notice  of 
nonpayment.  There  was  negligence,  as 
we  have  shown.  If  the  plaintiff  sus- 
tained loss  thereby,  the  defendant  is  lia^ 
ble  to  him,  and  must  respond  if  not 
excused  in  some  way  known  to  the  law. 
It  cannot  be  questioned  that  the  plain- 
tiff sustained  damage  from  the  negli- 
gence of  the  defendant.  Had  he  known, 
on  the  4th  of  the  month,  of  the  loss  of 
the  check  and  of  its  nonpayment,  he 
could  have  taken  steps  to  avoid  loss ;  and 
from  the  condition  of  the  drawer  of  the 
check  and  the  state  of  his  bank  account 
about  that  time,  the  presumption  is  that 
the  plaintiff  could  have  obtained  pay- 
ment of  the  check.  If  the  defendant  had 
learned  of  the  loss  on  the  4th,  and  given 
the  plaintiff  at  once  an  unconditional 
notice  thereof,  he  would  have  been  in  a 
position  to  have  averted  loss;  but  it 
gave  him  no  notice  until  the  18th,  and 
then  in  such  manner  as  to  induce  belief 
on  his  part,  that  it  was  still  proceeding  to 
perform  its  agreement  to  collect,  and  to 
warrant  reliance  by  him  thereon.    It  is 
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possible  that,  had  the  plaintiff  been  in- 
formed by  the  defendant  on  the  18th  that 
he  must  protect  himself,  he  might  then 
have  done  it.  The  drawer  of  the  check 
had  with  the  drawee,  until  the  morning 
of  the  20  th,  funds  enough  to  meet  it. 
But  the  credit  of  the  plaintiff  with  the 
defendant  for  the  amount  of  the  check 
was  still  kept  up,  and  he  allowed  to  draw 
down  his  account  below  that  amount; 
and  the  intimation  to  him  of  a  resort  to 
his  liability  for  the  reimbursement  of 
the  defendant  was  that,  in  a  reasonable 
time  after  the  18th,  it  should  ask  him 
for  a  duplicate  of  the  check.  The  pre- 
sumption is  from  the  testimony  that  at 
no  time  after  the  20th  was  the  drawer 
of  the  check  solvent.  .  .  .  The  next 
position  taken  is,  that  though  the  lost 
check  has  never  been  presented,  yet 
Merritt  [the  drawer]  has  never  been  dis- 
charged from  his  liability  upon  it,  and 
that  the  plaintiff,  at  any  time  after  no- 
tice of  the  loss,  might  have  made  pre- 
sentment of  it  as  a  lost  instrument,  and, 
on  refusal  of  payment,  have  had  his  ac- 
tion. As  Merritt,  very  soon  after  the 
notice  was  given  to  the  plaintiff,  became 
insolvent,  an  action  would  have  been 
bootless^  Besides,  as  has  been  already 
noticed,  the  action  of  the  defendant  to- 
ward the  plaintiff  was  such  as  to  induce 
in  him  inaction  and  a  reliance  upon  the 
measures  for  collection  which  it  was  tak- 
ing, and  a  belief  that  it  did  not  look  to 
the  plaintiff .  for  reimbursement.  It  is 
true,  the  lack  of  presentment  and  pro- 
test did  not  discharge  Merritt,  he  having 
withdrawn  all  his  funds  from  the  [payee 
bank]  drawer.  His  liability  still  re- 
mained, and  so  far  the  plaintiff  was  not 
harmed.  But  the  relations  of  the  plain- 
tiff and  defendant  were  such  as  that 
more  prompt  notice  and  a  more  decided 
position  was  due  from  the  latter  if  the 
former  was  to  be  charged  with  the  duty 
of  affirmative  action.  And  the  plaintiff 
was  harmed  by  the  want  of  it,  if  he  is 
now  to  be  held  liable  for  the  check." 

In  American  Nat.  Bank  v.  Savannah 
Trust  Co.  (1916)  —  K.  0.  — ,  90  S.  E. 
303,  it  was  held  that  the  bank  was  negli- 
gent in  not  discovering  for  a  month  that 
a  draft  which  it  had  sent  by  mail  had 
been  lost,  when  the  letter  containing  the 
draft  should  have  reached  the  collecting 
bank  in  two  days  at  most;  also  that  it 
was  negligent  in  failing  to  notify  the 
owner  that  the  draft  had  been  lost;  and 
that,  upon  proof  of  injury  to  plaintiff, 
caused  by  the  negligence,  there  could  be 
a  recovery.  The  court  said:  "In  any 
view  of  the  evidence  as  now  presented, 

we  think  plaintiff  was  negligent.  It  re- 
L.R.A.IOHA. 


ceived  the  draft  November  23,  1912,  and 
forwarded  it  by  mail  to  the  drawee,  the 
Bank  of  Swansea,  the  same  day  for  pay- 
ment. Plaintiff  never  heard  from  the 
Swansea  bank  until  December  24,  1912, 
when,  in  response  to  telegraphic  inquiry, 
the  latter  replied,  in  substance,  that 
plaintiff's  letter  and  d.*aft  was  never  re* 
ceived.  There  is  no  evidence  before  us 
that  plaintiff  made  inquiry  of  the  Swan- 
sea bank,  after  mailing  the  draft,  until 
December  24, 1912.  There  is  no  evidence 
that  plaintiff  notified  the  defendant  of 
the  loss  of  the  draft  in  the  mails,  and 
that  it  had  not  been  paid,  until  over  a 
month  after  plaintiff  had  received  it  and 
credited  defendant  with  it.  We  thinks 
in  any  view  of  the  evidence,  plaintiff 
was  guilty  of  negligence  in  not  notifying^ 
the  defendant  of  the  loss  of  the  draft 
as  soon  as  it  had  reason  to  believe  it  was 
lost.  The  evidence  is  that  a  letter  mailed 
at  Wilmington,  North  Carolina,  in  the 
morning,  should  reach  Swansea,  South 
Carolina,  the  following  day.  Not  hear- 
ing from  the  Swansea  bank,  plaintiff 
should  have  made  inquiry  of  it  at  once, 
and  in  due  time  have  notified  the  de- 
fendant, in  order  that  the  latter  or  its 
customer,  the  payee,  might  take  immedi- 
ate steps  to  protect  themselves.  Not  to 
do  so  for  one  month  after  receiving  the 
draft  was  negligence.'' 

But  it  has  been  held  that  a  bank  is 
not  negligent,  so  as  to  be  liable  for  the 
amount  of  a  note,  in  sending  the  note 
for  collection  by  mail  to  the  address 
(contained  in  the  body  of  the  note)  of 
the  bank  at  which  it  was  payable,  the 
address  being  incorrect  and  the  note  be- 
ing lost  in  the  mails,  unless  the  proper 
address  or  some  instruction  was  fur- 
nished to  the  bank  by  the  owners  of  the 
note.  Chapman  v.  Union  Bank  (1864) 
32  How.  Pr.  (N.  Y.)  95.  The  annota- 
tion does  not  deal  generally  with  cases 
of  lost  notes. 

And  in  Spooner  v.  Bank  of  Donald- 
sonville  (1916)  144  Ga.  745,  67  S.  E. 
1062,  where  it  was  held  that  the  bank 
held  the  check  for  collection  and  was  per- 
haps negligent  in  notifying  the  plaintiff 
of  the  loss  of  the  check,  the  plaintiff 
failed  to  recover  for  the  reason  that 
he  did  not  prove  that  he  had  suffered 
any  injury  that  had  been  caused  by  this 
negligence.  On  the  necessity  of  proving 
injury,  see  note  to  Jefferson  County  Sav. 
Bank  v.  Hendrix,  1  L.R.A.(N.S.)  246. 

In  German  Nat.  Bank  v.  Burns  (1889) 
12  Colo.  539,  13  Am.  St.  Rep.  247,  21 
Pac.  714,  the  negligence  consisted  in 
sending  the  certificate  of  deposit  which 
the  defendant  bank  held  for  collection 
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clireetly  to  the  bank  that  httd  isstied  it; 
and  the  decision  turned  upon  the  ques- 
tion of  fact  as  to  whether  that  bank  had 
received  the  certificate  while  it  was  a 
going  concern,  since  the  determination 
of  this  fact  would  be  decisive  of  the 
question  whether  or  not  the  defendant's 
negligence  caused  the  injury.  The  cer- 
tificate had  been  mailed,  and  the  bank 
denied  that  it  had  been  received  at  all; 


hence  there  is  an  implication  that  de- 
fendant would  not  have  been  liable  if 
the  certificate  had  really  been  lost  in  the 
mails,  as  it  was  not  negligent  in  notify- 
ing plaintiff  of  the  loss.  But  the  impli- 
cation is  not  a  strong  one.  On  the  ques- 
tion of  sending  check  directly  to  the 
drawee  bank,  see  note  to  Winchester 
Mill.  Co.  V.  Bank  of  Winchester,  18 
L.R.A.(N.S.)  441.  J.  W.  M. 


OHIO  SUPREME  COURT. 

FRANK  CROWLEY,  Plflf.  in  Err., 

V. 

STATE  OF  OHIO. 

(—  Ohio  St.  — ,  113  N.  E.  658.) 

Criminal  law  ^  conviction  of  lesser  of* 
fense  ^  bar  of  greater. 

1.  An  acquittal  or  conviction  for  a  minor 
offense  included  in  a  greater  will  not  bar 
a  pro8eeation  for  the  greater  if  the  court 
in  which  the  ac(|uittal  or  eonviction  was 
had  was  without  jurisdiction  to  try  the  ac- 
cused for  the  greater  offense. 

For  other  cases,  see  Criminal  Law,  II.  g,  B, 
in  Dig,  1-52  N.  8. 

Same  —  assault  and  rape. 

2.  Where  a  person  has  been  in  jeopardy 
on  the  charge  of  assault  and  battery  upon 
an  affidavit  filed  with  the  mayor  of  a  city, 
the  plea  of  such  jeopardy  is  insufficient  as 
a  bar  to  a  prosecution  by  indictment  for  as- 
sault with  intent  to  commit  rape,  although 
the  facts  alleged  in  the  indictment,  if 
proven  to  be  true,  would  have  warranted 
a  conviction  on  the  charge  made  in  the  af- 
fidavit. 

For  other  cases,  see  Criminal  Law,  11,  g,  2, 
in  Dig,  1-52  N,  8. 

(February  29,  1916.) 

ERROR  to  the  Court  of  Appeals  for  Fair- 
field County  to  review  a  judgment  af- 
firming a  judgment  of  the  Court  of  Common 
Fleas,  convicting  defendant  of  assault  with 
intent  to  commit  rape.     Affirmed. 

Statement  by  the  Court: 

Plaintiff  in  error,  Frank  Crowley,  at  the 
January,  1915,  term  of  the  court  of  com- 
mon pleas  of  Fairfield  county,  was  indicted 
for  assault  with  intent  to  commit  rape  on 
one  N.  F.,  on  the  4th  day  of  November, 
1914.  To  this  indictment  was  filed  a  plei^ 
in  bar,  in  which  it  was  alleged*  in  sub- 

Headnotes  by  the  Court. 


Xote.  —  The  plea  of  former  jeopardy  in 
cases  of  sexual  offenses  is  treated  in  the 
note  to  State  v.  Rose,  L.R.A.1916A,  256. 
L.R.A.1917A. 


stance,  that  the  state  of  Ohio  had  there- 
tofore procured  and  had  a  judgment  of  con- 
viction and  sentence  pronounced  against 
plaintiff  in  error  for  the  same  act,  the  same 
assault,  and  the  same  offense  mentioned  in 
said  indictment,  in  this,  to  wit:  That  on 
the  5th  day  of  November,  1914,  the  state 
of  Ohio  prosecuted  him  on  the  complaint  by 
the  affidavit  of  the  said  N.  F.,  she  being  the 
same  person  charged  in  the  indictment  to 
liave  been  so  assaulted  by  him,  duly  made 
and  verified  by  her  before  the  mayor  of  the 
city  of  Lancaster,  for  the  offense  of  unlaw- 
fully committing  an  assault  and  battery 
upon  her  person  and  unlawfully  striking 
and  wounding  her,  on  the  said  4th  day  of 
November,  1914;  that  upon  the  filing  of 
said  affidavit  plaintiff  in  error  was  arrested, 
taken  before  the  mayor,  arraigned  on  the 
charge  made  against  him  in  said  affidavit, 
pleaded  guilty,  and  was  sentenced  to  im- 
prisonment in  the  Zanesville  workhouse  for 
the  period  of  one  hundred  and  twenty  days, 
and  that  he  pay  the  costs  of  prosecution, 
and  that,  in  pursuance  of  said  judgment, 
he  was  imprisoned  and  confined  in  the  work- 
house for  the  period  of  one  hundred  and 
thirty-one  days,  when  he  was  lawfully  dis- 
charged therefrom ;  that  the  offense  charged 
and  alleged  against  him  in  the  indictment 
was  the  same  act,  the  same  assault,  and 
the  same  offense  so  charged  against  him  in 
said  complaint.  The  state  challenged  the 
sufficiency  of  the  plea  in  bar  by  a  demurrer, 
which  was  sustained.  The  case  was  there- 
upon tried  to  a  jury,  resulting  in  a  verdict 
of  guilty  as  charged  in  the  indictment.  A 
motion  for  new  trial  was  overruled,  and  the 
plaintiff  in  error  was  sentenced  to  imprison- 
ment in  the  Ohio  penitentiary  for  not  less 
than  one  year  nor  more  than  fifteen  years. 
Error  was  prosecuted  to  the  court  of  ap- 
peals, and  the  judgment  of  the  court  of 
common  pleas  was  affirmed.  On  leave  first 
had,  plaintiff  in  error  filed  a  petition  in 
error  in  this  court,  in  which  he  asks  for  a 
reversal  of  the  judgment  of  the  court  of 
appeals,  affirmiDg  the  judgment  of  the  court 
of  common  pleas,  and  that  he  be  discharged 
from  further  prosecution  under  said  indict- 
ment. 
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Messrs.  M.  A.  Dauglierty  and  H.  A. 
Daugherty,  Jr.,  for  plaintiff  in  error. 

Messrs.  T.  T  Courtrlght  and  James  A. 
Tobin,  for  defendant  in  error: 

If  the  mayor,  who  tried  the  accused  on 
the  first  charge,  had  no  jurisdiction  to  try 
him  on  the  charge  laid  in  the  indictment, 
then  the  claim  of  twice  in  jeopardy  must 
fail. 

Diaz  y.  United  States,  223  U.  S.  442,  66 
!>.  ed.  500,  32  Sup.  Ct.  Rep.  250,  Ann.  Cas. 
19I3C,  1138;  State  v.  Rose,  89  CHiio  St. 
383,  L.R.A.1915A,  266,  106  N.  E.  50;  Morey 
V.  Com.  108  Mass.  433;  Gavieres  v.  United 
States,  220  U.  S.  338,  56  L.  ed.  489,  31  Sup. 
Ct.  Rep.  421 ;  Hilands  v.  Com.  114  Pa.  372, 
6  Atl.  267;  Freeland  v.  People,  16  111.  380; 
State  V.  Inness,  53  Me.  536;  Koch  v.  State, 
53  Ohio  St.  433,  41  N.  £.  689;  Louie  v. 
United  States,  134  C.  C.  A.  58,  218  Fed. 
36;  Carter  v.  McClaughry,  183  U.  S.  365- 
304,  46  L.  ed.  236-250,  22  Sup.  Ct.  Rep. 
181;  State  v.  Ross,  2  Ohio  N.  P.  368,  4 
Ohio  S.  &  C.  P.  Dec.  6;  Beamer  v.  State, 
10  Ohio  C.  C.  N.  S.  131,  29  Ohio  C.  C.  578; 
Arrington  v.  Com.  87  Va.  96,  10  L.R.A.  242, 
12  S.  E.  224;  1  Whart.  Crim.  Law,  11th  ed. 
§  393;  Morgan  v.  Devine,  237  U.  S.  632,  59 
L.  ed.  1153,  35  Sup.  Ct.  Rep.  712;  State  v. 
Littlefleld,  70  Me.  452,  35  Am.  Rep.  335;  3 
Greenl.  Ev.  §  36;  1  Chitty,  Crim.  Law,  452- 
466;  Bishop,  Crim.  Law,  8th  ed.  $  1053. 

Newman,  J.,  delivered  the  opinion  of  the 
court: 

Counsel  base  their  right  to  a  reversal  of 
the  judgment  of  the  court  of  appeals  upon 
the  sole  ground  that  there  was  error  in  hold- 
ing that  the  demurrer  to  the  plea  in  bar  was 
properly  sustained.  There  is  therefore  but 
one  question  for  our  consideration:  Could 
plaintiff  in  error  avail  himself  of  the  con- 
stitutional guaranty  in  %  10,  art.  1,  of  the 
Constitution,  providing:  "No  person  shall 
be  twice  put  in  Jeopardy  for  tlie  same  of- 
fense?" 

It  is  conceded  that  the  offense  of  assault 
and  battery,  to  which  he  entered  a  plea  of 
guilty  before  the  mayor,  is  an  offense  in- 
cluded in  the  one  charged  in  the  indictment, 
and  of  which  he  was  subsequently  found 
guilty  by  the  jury.  Counsel,  in  support  of 
their  contention,  invoke  the  rule  announced 
in  Price  v.  State,  19  Ohio  423,  and  followed 
and  approved  in  Mitchell  v.  State,  42  Ohio 
St.  383:  "On  a  plea  of  autrefois  acquit, 
the  true  test  to  determine  whether  the  ac- 
cused has  been  put  in  jeopardy  for  the  same 
offense  is  whether  the  facts  alleged  in  the 
second  indictment,  if  proven  to  be  true, 
would  have  warranted  a  conviction  on  the 
first  indictment." 

This  test  has  been  applied  in  eases  where 
the  accused  had  been  convicted  or  acquitted 
L.R.A.1917A. 


of  an  offense  lesser  than  and  included  in  the 
offense  subsequently  charged,  but  in  prac- 
tically every  case  the  court  in  which  the 
conviction  or  acquittal  was  had  was  a  court 
having  jurisdiction  to  try  the  accused  on  a 
charge  for  the  greater  offense,  had  the  same 
been  made.  We  do  not  think  this  test  should 
be  applied  here. 

In  this  case,  the  mayor,  concededly  limit- 
ed in  his  jurisdiction  in  criminal  matters^ 
was  wholly  without  jurisdiction  to  try  one 
charged  with  a  felony,  and  consequently 
could  not  have  tried  plaintiff  in  error  on 
the  charge  of  assault  with  intent  to  com- 
mit rape.  In  State  v.  Rose,  89  Ohio  St.  383, 
L.R.A.1915A,  256,  106  N.  E.  60,  this  court 
held  that  the  offense  charged  in  the  in- 
formation was  not  the  same  offense,  and 
did  not  include  the  offense  charged  in  the 
indictment,  and  that  therefore  the  defense 
of  jeopardy  must  fail.  While  the  case  un- 
der consideration  here  differs  from  that 
case,  in  that  the  offense  charged  in  the 
indictment  here  does  include  the  offense 
charged  in  the  affidavit  filed  with  the  mayor, 
yet  the  following  language  from  the  opin- 
ion in  the  Rose  Case  is  pertinent  here:  "The 
probate  court  was  wholly  without  juris- 
diction to  try  the  charge  of  rape.  Hence 
the  defendant  could  never  have  been  in 
jeopardy  on  the  cSiarge  of  rape  in.  the  pro- 
bate court;  for  to  be  in  jeopardy  there  must 
not  only  be  a  sufficient  legal  charge,  but  a 
sufficient  jurisdiction  to  try  the  charge.*' 

So,  in  the  instant  case,  before  plaintiff  in 
error  could  be  in  jeopardy  on  the  charge  of 
assault  with  intent  to  commit  rape,  it  must 
have  been  in  a  court  with  jurisdiction  to 
try  the  charge. 

It  is  claimed  by  counsel  that  there  is  only 
one  exception  to  the  rule  contended  for  by 
them,  and  that  is  in  those  cases  of  assault 
where  the  injuries  result  in  death  after  con 
viction  for  the  assault.  Tlie  case  of  Diaz 
V.  United  States,  228  U.  S.  442,  66  L.  ed. 
500,  32  Sup.  Ct.  Rep.  250,  Ann.  Cas.  1913C. 
1138,  is  one  of  that  kind,  where  it  was  held 
that  a  person  convicted  in  the  Philippine 
Islands  of  assault  before  the  death  of  the 
injured  person  was  not  put  in  second  jeop- 
ardy within  the  meaning  of  §  5  of  the  Phil- 
ippine Act  of  1902  by  being  placed  on  trial 
for  homicide  after  the  death  of  the  person 
assaulted,  as  a  consequence  of  the  assault. 
But  it  is  to  be  observed  that  in  tliat  case  it 
is  also  laid  down  as  a  proposition  of  law 
in  the  syllabus  that  jeopardy  cannot  extend 
to  an  offense  beyond  the  jurisdiction  of  the 
court  in  which  the  accused  is  tried,  and  'Sir. 
Justice  Van  Devanter  in  the  opinion,  at 
page  449,  of  223  U.  S.,  uses  this  language, 
which  is  In  point  here:  "Besides,  under  Ute 
Philippine  law,  the  justice  of  the  peace,  al- 
though possessed  of  jurisdiction  to  try  the 
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ftccused  for  assault  and  battery,  was  with- 
out juriadiction  to  try  him  for  homicide; 
and,  of  course,  the  jeopardy  incident  to  the 
trial  before  the  justice  did  not  extend  to 
an  offense  beyond  his  jurisdiction." 

.  We  subscribe  to  this  doctrine  and  adopt  it 
as  the  law  applicable  to  the  present  case, 
and  hold  that  jeopardy  incident  to  the  pro- 
ceedings before  the  mayor  did  not  extend  to 


an  offense  beyond  his  jurisdiction.  Plain- 
tiff in  error,  therefore,  when  he  was  indicted 
for  assault  with  intent  to  commit  rape, 
could  not  successfully  make  the  claim  that 
he  had  been  in  jeopardy  for  that  offense. 
Judgment  affirmed. 

Wanamaker,  Jones,  and  Matthias,  JJ., 
concur. 


WEST  VIRGINIA  SVPREMC  COURT 
OF  APPEALS. 

COAL  k  COKE  RAILWAY  COMPANY 

V. 

BUCKHANNON  RIVER  COAL  &  COKE 
COMPANY,  Plff.  in  Err. 

(_  w.  Va.  — ,  87  S.  E.  376.) 

Carrier    ~«    eonstginor'B     liability     for 
treigtU. 

1.  A  consignor  who  signs  a  bill  of  lading 
on  his  own  account,  and  not  as  agent  for 
the  consignee,  is  liable  to  the  carrier  for  the 
freight,  although  title  to  the  goods  passed 
to  the  consignee  on  delivery  to  the  carrier. 
For  other  cases,  see  Carriers,  III.  e,  in  Dig. 

ISft  N.  8, 

Same  —  relief  by  contract. 

2.  Neither  the  words,  "Freight  collect 
from  consignee,"  written  on  the  face  of  a 
bill  of  lading,  nor  a  printed  condition  on 
the  back  thereof,  stating,  '*The  owner  or 
consignee  shall  pay  the  freight,"  are  alone 
sufficient  to  relieve  the  consignor  from  lia- 
bility. Such  provisions  are  for  the  benefit 
of  the  carrier,  and  do  not  constitute  a 
special  contract  with  the  consignor. 

For  other  oases,  see  Carriers,  III.  e,  in  Dig. 
1-52  N.  8. 

Same  »  delivery  without  payment  » 
effect. 

8.  The  carrier  does  not,  by  waiving  its 
lien  and  delivering  the  ffoods  to  the  con- 
signee before  payment  of  freight,  release  the 
consignor  from  liability.  In  the  absence  of 
a  sp^ial  contract,  both  consignor  and  con- 
signee, ho  has  accepted  the  goods,  are  liable 
to  the  carrier. 
For  other  cases,  see  Carriers,  III.  e,  in  Dig. 

1--52  N.  a. 

Same  —  reconslgnment  of  goods. 

4.  After  a  sale  and  delivery  to  the  car- 
rier by  the  consignor,  the  owner  may  recon- 
sign  the  goods  without  releasing  tiie  con- 
signor, provided  his  liability  is  not  thereby 
increased. 
For  other  oases,  see  Carriers,  IIL  e,  in  Dig* 

1-52  N.  8. 

Headnotes  by  Williams,  J. 

Xote.  —  As  to  liability  of  consignor  for 
freight,  see  annotation  following  this  case, 

nt,  665. 
[.A.1917A. 


Same  ^  bond  of  consignee. 

5.  The  consignee's  being  under  bond  to 
the  terminal  carrier  to  pay  the  freight  does 
not  affect  the  consignor's  liability  on  his 
contract  with  the  initial  carrier  for  the 
joint  freight  charges. 
For  other  oases,  see  Carriers,  III,  e,  in  Dig. 

1-^2  N.  8. 

(December  7,  1916.) 

ERROR  to  the  Circuit  Court  for  Upshur 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  hold  de- 
fendant liable  for  the  freight  on  certain 
carloads  of  coal  sold  by  it  and  shipped  over 
plaintiff's  road.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  M.  N.  Downee  for  plaintiff  in 
error. 

Messrs.  Yonng  A  McWliorter,  for  de- 
fendant in  error: 

The  carrier  may  collect  of  either  the  ship- 
per or  consignee,  and  the  insertion  in  the 
bill  of  lading  of  the  words,  "Collect  freight 
from  J.  K.  Dimmick  &  Company,"  did  not 
relieve  the  shipper  of  his  primary  liability 
to  pay  the  freight. 

Hutchinson,  Carr.  §  810;  4  Elliott,  Rail- 
roads, §  1559;  6  Cyc.  500,  §  5;  Grant  v. 
Wood,  21  N.  J.  L.  292,  47  Am.  l>eo.  162; 
Wooster  v.  Tarr,  8  Allen,  270,  85  Am.  Dec. 
707;  Hayward  v.  Middleton,  3  M'Cord,  L. 
121,  35  Am.  Dec.  615;  Union  Freight  R.  Co. 
V.  Winkley,  159  Mass.  133,  38  Am.  8t.  Rep. 
398,  34  N.  E.  91 ;  Collins  v.  Union  Transp. 
Co.  10  Watts,  384;  Layng  t.  Stewart,  1 
Watts  &  S.  222. 

The  so-called  "diversion,"  or  direction  for 
the  change  of  the  ultimate  consignee,  of 
three  of  the  cars  in  question^  did  not  affect 
the  shipper's  liability. 

Lewis  V.  Galena  Jt  C.  U.  R.  Co.  40  111. 
281 ;  Strahorn  v.  Union  Stock  Yard  &  Tran- 
sit Co.  43  111.  424,  02  Am.  Dec.  142. 

Williams,  J.,  delivered  the  opinion  of  the 
court: 

This  writ  of  error  is  to  a  judgment  re- 
covered against  the  Buckbannon  River  Coat 
k  Coke  Company  by  the  Coal  ft  Coke  Rail- 
way Company  in  an  action  of  assumpsit 
for  the  freight  on  ten  carloads  of  coal.    De-i 


064 


WEST  VIRGINIA  SUPREME  COURT  OF  APPEALS. 


fendant  is  a  corporation  engaged  in  mining 
ooal  and  mannlacturing  ooke.  R.  J.  Humph- 
reys, its  general  manager,  sold  the  ten  car- 
loads of  coal  to  Hite  &,  Rafetto,  of  Fairmont, 
West  Virginia,  brokers,  and  at  their  request 
billed  it  to  J.  K.  Dimmick  &  Company,  Cur- 
tis Bay  Piers,  Maryland.  The  bills  of  lad- 
ing contained  the  following  written  words, 
'^Freight  collect  from  J.  E.  Dimmick  k  Com- 
pany," and  were  signed  by  defendant  in  the 
following  manner:  ''B.  R.  C.  k  C.  Co.,  per 
R.  J.  H.,"  and  by  P.  A.  Darnell  as  agent 
for  the  railroad  company. 

Defendant  insists  that  §  8  of  the  printed 
conditions  on  the  back  of  the  bill  of  lading 
provides  for  payment  of  freight  by  the  con- 
signee, and  thereby  relieYea  it  from  liability 
therefor.  That  section  is  as  follows:  "The 
owner  or  consignee  shall  pay  the  freight 
and  all  other  lawful  charges  accruing  on 
said  property,  and  if  required,  shall  pay  the 
same  before  delivery.  If  upon  inspection  it 
is  ascertained  that  the  articles  shipped  are 
not  those  described  in  this  bill  of  lading, 
the  freight  charges  must  be  paid  upon  the 
articles  actually  shipped." 

Counsel  contends  that  the  words  "owner" 
and  "consignee"  are  synonymous  terms  and 
refer  to  the  consignee,  who  is  generally 
also  the  owner.  We  do  not  think  it  neces- 
sary to  construe  those  terms,  for,  if  it  be 
granted  that  the  construction  contended  for 
is  correct,  it  was  not  the  purpose  of  that 
section  to  relieve  the  consignor  from  liabil- 
ity on  his  contract.  The  bill  of  lading,  to- 
gether with  the  tariff  schedule  approved  by 
the  Interstate  Commerce  Commission,  con- 
stitutes the  contract,  which  was  executed  by 
defendant  on  its  own  account.  It  does  not 
purport  to  be  made  by  defendant  as  agent 
for  the  consignee.  That  section  does  not 
constitute  the  bill  of  lading  a  special  eon- 
tract  relieving  the  shipper  who  signed  it 
from  liability  for  the  freight  charges.  It 
was  inserted  for  the  carrier's  benefit  and  is 
intended  as  notice  to  shippers  of  the  car- 
rier's legal  rights.  Regardless  of  that 
clause,  the  consignee,  if  owner,  is  bound  by 
accepting  the  goods  to  do  all  that  clause 
requires  him  to  do.  But  the  carrier's  right 
to  collect  from  the  consignee  does  not  im- 
ply a  release  of  the  consignor,  in  the  ab- 
sence of  a  special  contract  exonerating  him. 
The  carrier  may  collect  from  either.  Nor 
did  the  carrier's  waiver  of  its  lien  by  de- 
livery before  payment  of  the  freight  release 
the  consignor,  there  being  no  special  con- 
tract. Wooeter  v.  Tarr,  8  Allen,  270,  85 
Am.  Dec.  707;  2  Hutchinson,  Carr.  §  810. 
Both  consignor  and  consignee  were  bound  to 
plaintiff  for  the  freight,  the  former  on  its 
express  contract,  and  the  latter  on  its  prom- 
ise implied  by  its  ownership  and  aoeeptaace 
4>f  the  coal. 
L.R.A.1917A. 


It  is  next  contended  that  the  worda^ 
"Freight  collect  from  J.  K.  Dimmick  4 
Co.,"  written  in  the  bills  of  lading,  re* 
leased  defendant  from  payment  of  the 
freight  and  bound  plaintiff  to  ooUeet  it  from 
the  consignee.  We  do  not  so  understand  the 
law.  The  authorities  uniformly  hold  that 
such  words  inserted  in  a  bill  of  lading  are 
for  the  benefit  of  the  carrier,  and  not  for 
the  relief  of  the  shipper  or  consignor.  Col- 
lins V.  Union  Transp.  Co.  10  Watts,  384; 
Layng  v.  Stewart,  1  Watts  k  S.  222.  The 
mere  statement,  "Collect  freight  from  con- 
signee," in  a  bill  of  lading  signed  by  the 
consignor,  is  not  alone  sufficient  to  over- 
come the  presumption  that  the  consignor  is 
bound  to  pay  the  freight.  Wooster  v.  Tarr, 
supra.  Apropos  to  the  question,  see  also 
Union  Freight  R.  Co.  v.  Winkley,  159  Mass. 
133,  38  Am.  St.  Rep.  398,  34  N.  £.  91: 
"Where  the  consignor  of  goods  on  his  own 
account  contracts  with  a  common  carrier 
for  their  transportation,  siioh  censignor  is 
prima  facie  liable  to  pay  the  charges  of 
transportation,  and  the  mere  fact  tiiat  the 
charges  are  left  unpaid  by  the  consignor, 
and  are  to  be  collected  from  the  consignee 
at  destination,  does  not  discharge  the  con- 
signor from  liability  to  the  carrier."  Cen- 
tral R.  Co.  V.  MacCartney,  68  N.  J.  L.  165, 
52  Atl.  575.  To  the  same  effect  are  the  fol- 
lowing decisions:  Grant  v.  Wood,  21  N.  J. 
L.  292,  47  Am.  Dec.  162;  Portland  Flouring 
Mills  Co.  y.  British  k  F.  M.  Ins.  Co.  65  C.  C. 
A.  344,  130  Fed.  860;  Union  Freight  R.  Co. 
V.  Winkley,  supra;  and  2  Hutchinson,  Carr. 
§  810.  Delivery  of  the  coal  to  the  consignee, 
although  a  waiver  of  its  lien  for  the  freight 
by  the  carrier,  did  not  exempt  the  consignor 
from  liability  for  the  freight.  Authorities 
above  cited. 

Counsel  for  defendant  insiet  that  in  no 
event  is  it  liable  for  the  freight  ofl  three 
cars,  because  they  were  diverted  while  in 
transit.  There  was  no  means  of  weighing 
the  coal  at  defendant's  mine,  and  coal  loaded 
there  is  weighed  at  Belington,  and  is  then 
billed  out  from  there.  Hite  &  Rafetto  first 
directed  defendant  to  bill  the  three  cars  to 
them,  and  later  reconsigned  them  to  J.  K» 
Dimmick  k  Company  in  order  to  make  up 
the  lot  of  ten  carloads.  Defendant  sold  the 
coal  to  Hite  k  Rafetto,  and  admits  tiiat  title 
passed  to  them  when  the  coal  was  delivered 
to  the  railroad  company.  Hence,  being  the 
owners,  they  had  a  right  to  reconsign  it, 
so  long  as  they  did  not  increase  defendant's 
liability.  Lewis  v.  Galena  k  C.  U.  R.  Co.  40 
111.  281;  Strahorn  v.  Union  Stock  Yard  k 
Transit  Co.  43  111.  424,  92  Am.  Dec.  142; 
Ryan  v.  Great  Northern  R.  Co.  90  Minn.  12, 
95  N.  W.  758;  and  Hutchinson,  Carr.  §  660. 
They  notified  defendant  by  letter,  on  the 
11th   of  January,  that  the  reconaignmeat 
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would  be  ma4e,  and  it  did  not  object;  and 
the  amount  of  freight  was  not  thereby  in- 
creased. 

Plaintiff  was  the  initial,  and  the  Balti- 
more &  Ohio  Railroad  Company  the  termi- 
nal, carrier;  and  the  court  refused  to  per- 
mit defendant  to  prove  by  witness  John  Y. 
Hite,  of  the  firm  of  Hite  &  Rafetto,  that  it 
was  the  custom  of  the  Baltimore  A  Ohio 
Railroad  Company  to  collect  the  freight 
from  the  consignee,  and  this  is  assigned  as 
error.  Granting  that  such  had  been  the 
custom  of  the  Baltimore  &  Ohio  Railroad 
Company,  its  failure  to  observe  it  in  this 
instance  could  not  affect  defendant's  liabil- 
ity on  its  contract  with  the  initial  carrier; 
and,  for  the  same  reason,  its  liability  was 
not  affected  by  the  fact  that  J.  K.  Dimraick 
&  Company  were  under  bond  with  security 
to  the  Baltimore  &  Ohio  Railroad  Company 
to  pay  the  freight  on  all  consignments  de- 
livered to  them.  That  arrangement  was  for 
the  convenience  of  the  railroad  company, 
and  gave  it  additional  security,  but  did  not 
release  the  consignor.  It  was,  therefore,  not 
error  to  reject  testimony  relating  to  the 
alleged  custom  of  the  Baltimore  &,  Ohio 
Railroad  Company  to  deliver  coal  and  col- 


lect the  freight  from  J.  K.  Dimmick  &  Com- 
pany, nor  concerning  the  fact  that  they  were 
under  bond  to  pay  the  freigiit.  It  is  proven 
that  they  failed  in  business  and  did  not  pay 
it;  that  the  Baltimore  &  Ohio  Railroad  Com- 
pany exhausted  its  remedy  on  the  bond,  and 
still  held  an  unpaid  freight  account  against 
J.  K.  Dimmick  &  Company,  amounting  to 
more  than  $7,Q00,  including  the  freight  bill 
now  in  suit.  It  is  also  proven  that  plain- 
tiff, being  under  contract  to  do  so,  paid  to 
the  Baltimore  &  Ohio  Railroad  Company  its 
proportion  of  the  joint  freight  charges,  and 
is  now  entitled  to  the  whole  thereof,  and 
our  conclusion  is  that  it  is  entitled  to  re- 
cover it  from  the  consignor. 

The  court  gave  four  instructions  asked  for 
by  plaintiff  and  refused  to  give  seven  in- 
structions asked  for  by  defendant,  but  we 
find  no  error  in  the  court's  rulings  in  re- 
spect thereto.  Inasmuch  as  our  conclusion 
is  to  affirm  the  judgment,  it  is  not  neces- 
sary to  discuss  them,  they  being  in  harmony 
with  this  opinion. 

The  judgment  will  be  affirmed. 

Lynch,  J.,  absent. 


Annotation — Liability  of  consignor  for  freight. 


For  liability  of  shipper  for  freight  and 
demurrage  upon  refusal  of  consignee  to 
accept  goods,  see  the  note  to  Baltimore 
&  0.  R.  Co.  y.  Luella  CoaL  &  Coke  Co. 
52  L.R.A.(N.S.)  398. 

For  right  of  carrier  to  recover  differ- 
ence between  rate  charged  shipper  and 
proper  rate,  see  the  note  to  Central  R. 
Co.  V.  Mauser,  49  L.R.A.(N.S.)  92. 

For  right  of  shipper  where  carrier 
negligently  misquotes  rate  which  has 
been  filed  or  published  as  required  by 
statute^  see  the  note  to  Schenberger  v. 
Union  P.  R.  Co.  33  L.R.A.(N.S.)  391. 

For  effect  of  provisions  of  Interstate 
Commerce  Act  against  rebates  upon  con- 
tracts prescribing  rates  less  than  those 
establidied  in  accordance  with  the  act, 
see  the  notes  to  Armour  Packing  Co.  v. 
United  States,  14  L.R.A.(N.S.)  400,  and 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Bell,  38 
L.R.A.(N.S.)   361. 

Cases  are  excluded  where  the  consign- 
or expressly  covenanted  to  pay  the 
freight,  whether  by  charter  party  or 
otherwise :  also  cases  where  the  consign- 
or and  consignee  were  the  same,  and 
eases  between  successive  carriers. 

The  consignor  or  shipper  is  ordinarily 
bound  to  the  carrier  for  the  hire  or 
freight  of  the  goods.  Story,  Bailm.  § 
689;  Domett  v.  Beckford  (1833)  5  Bam. 
&  Ad.  521, 110  Eng.  Reprint,  883,  2  Nev. 
L.R,A.1917A. 


&  M.  374,  3  L.  J.  K.  B.  N.  S.  10 ;  Moore 
V.  Wilson  (1787)  1  T.  R.  659,  99  Eng. 
Reprint,  1306,  1  Revised  Rep.  347;  Fox 
V.  Nott  (1861)  6  Hurist.  &  N.  (Eng.) 
630,  30  L.  J.  Exch.  N.  S.  259,  7  Jur.  N. 
S.  663;  Great  Western  R.  Co.  ▼.  Bagge- 
(1885)  L.  R.  15  Q.  B.  Div.  (Eng.)  625, 
54  L.  J.  Q.  B.  N.  S.  599,  53  L.  T.  N.  S. 
225,  34  Week.  Rep.  45;  Cincinnati,  N. 
0.  &  T.  P.  R.  Co.  V.  Vredenbnrgh  Saw 
Mill  Co.  (1915)  13  Ala.  App.  442,  69  So. 
228;  Baltimore  &  O.  S.  W.  R.  Co.  v.. 
New  Albany  Box  &  Basket  Co.  (1911) 
48  Ind.  App.  647,  94  N.  E.  906,  96  N.  E. 
28;  Holt  V.  Westcott  (1867)  43  Me.  445, 
69  Am.  Dec.  74;  Wooster  v.  Tarr  (1864) 
8  Allen  (Mass.)  270,  85  Am.  Dec.  707; 
Grant  v.  Wood  (1848)  21  N.  J.  L.  292, 
47  Am.  Dee.  162;  Gilson  v.  Madden 
(1869)  1  Lans.  (N.  Y.)  172;  Spencer  v. 
White  (1840)  23  N.  0.  (1  Ired.  L.)  236; 
Collins  V.  Union  Transp.  Co.  (1840)  10 
Watts  (Pa.)  384;  Layng  v.  Stewart 
(1841)  1  Watts  &  S.  (Pa.)  222;  Hay- 
ward  V.  Middleton  (1817)  1  Mill,  Const. 
(S.  0.)  186  (new  trial  to  allow  proof  of 
usage  (1819)  2  Nott  &  M'C.  9,  10  Am. 
Dec.  554)  see  also  (1825)  3  M'Cord,  L. 
121;  Coal  &  Coke  R.  Co.  v.  Buckhannok 
River  Coal  &  Coke  Co.  ante,  663.  See- 
also  Baltimore  &  0.  R.  Co.  v.  Luella  Coal 
Co.  (1914)  74  W.  Va.  289,  81  S.  E.  1044; 
and   eases   in   the   note   thereto    in   52 
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L.R.A.(N.S.)  398;  also  discussion  in  note 
in  49  L.R.A.(N.S.)  96. 

See  also,  as  recognizing  the  rule,  Per- 
kins V.  Hill  (1846)  2  Woodb.  &  M.  158, 
Fed.  Cas.  No.  10,987;  Central  of  Georgia 
R.  Co.  V.  Birmingham  Sand  &  Brick  Co. 
(1913)  9  Ala.  App.  419,  64  So.  202;  Finn 
V.  Western  R.  Corp.  (1873)  112  Mass. 
624,  17  Am.  Rep.  128;  Hatch  v.  Tucker 
&  Co.  (1880)  12  R.  I.  501,  34  Am.  Rep. 
707 ;  Chicago,  R.  I.  &  G.  R.  Co.  v.  Floyd 
(1913)  —  Tex.  Civ.  App.  — ,  161  S.  W. 
954. 

In  Blanchard  v.  Page  (1857)  8  Gray 
(Mass.)  281,  an  action  by  consignors,  not 
the  owners,  to  recover  of  the  shipowners 
for  damages  to  the  goods,  Shaw,  Ch.  J., 
discussed  at  length  the  question  of  the 
shipper's  liability  for  freight,  and  said: 
^'It  seems  to  be  thus  well  established  that 
a  bill  of  lading  is  a  written  simple  con- 
tract, between  a  shipper  of  goods  and  a 
shipowner!  the  latter  to  carry  the  goods 
and  the  former  to  pay  the  stipulated 
compensation  for  that  service." 

Where  the  shipper  sued  the  carrier, 
alleging  that  the  defendant  undertook, 
etc.,  for  a  certain  hire  and  reward,  to 
be  paid  by  the  plaintiff,  and  it  appeared 
that  the  consignee  had  agreed  with  the 
plaintiff  to  pay  the  carriage,  it  was  held 
that  there  was  no  variance,  as  the  con- 
signor was  by  law  liable  for  the  freight. 
Moore  v.  Wilson  (1787)  1  T.  R.  659,  99 
Eng.  Reprint,  1306,  1  Revised  Rep.  347. 

By  the  common  law  a  carrier  has  both 
a  lien  and  an  action  against  the  consign- 
or, and  where  an  owner  delivered  good*) 
consigned  to  his  factor,  and  they  were 
delivered  to  the  factor  without  collect- 
ing the  freight,  it  was  held  that  the  ship- 
owner had  an  action  against  the  con- 
signor for  the  freight.  Hayward  v.  Mid- 
dleton  (1817)  1  MiU,  Const.  (S.  0.)  186. 
(It  does  not  appear  whether  there  was 
a  bill  of  lading  or  not.)  A  new  trial 
was  granted  (1819)  2  Nott  &  M'C.  9, 
10  Am.  Deo.  554,  because  of  the  refusal 
of  the  trial  court  to  allow  proof  of  a 
custom  and  usage  of  the  river  trade 
whereby  the  carrier  undertook  to  look 
to  the  produce  and  the  consignee  for  th<2 
freight.  But  after  a  new  trial  and  ver- 
dict for  the  defendant,  the  court  set 
aside  the  verdict  on  the  ground  that  no 
«uch  usage  had  been  proved.  (1825)  3 
M'Cord,  L.  121. 

(It  may  be  noted  that  it  was  held  in 

Pennsylvania  R.  Co.  v.  Reifel  (1915)  90 

Misc.  696,  154  N.  T.   Supp.  203,  that 

where  the  bill  of  lading  does  not  provide 

that  the  consignee  is  to  pay  the  freight 

charges,  it  is  error  to  admit  evidence 
L.R.A.1917A. 


that  the  carrier  took  the  goods  on  that 
condition,  as  this  would  be  contradict- 
ing the  bill  of  lading;  but  it  was  also 
held  there  was  no  evidence  of  any  such 
parol  condition.) 

It  was  held  in  St.  Louis  Southwestern 
R.  Co.  V.  Gramling  (1911)  97  Ark.  363, 
133  S.  W.  1129,  that  where  the  consignor 
is  owner,  he  is  liable  for  the  freight. 

Rieht  to  demand  freiKbt  in  adTaaoe. 

Common  carriers  have  the  right  to  de- 
mand of  the  consignor  their  transporta- 
tion charges  in  advance.  A.  G.  Russell 
Co.  V.  Miller  (1910)  98  Miss.  185,  63 
So.  495. 

"A  carrier  has  the  right  to  exact  pay- 
ment in  advance  for  his  services,  and  if 
the  person  who  employs  the  carrier  pays 
the  carriage  in  advance,  he  cannot  be  re- 
quired to  pay  it  over  again  because  an- 
other party,  without  his  authority,  per- 
forms the  service."  Nordemeyer  v. 
Loescher  (1857)  1  Hilt.  (N.  Y.)  499 
(obiter) . 

In  Allen  v.  Cape  Fear  &  Y.  Valley  R. 
Co.  (1888)  100  N.  0.  397,  6  S.  E.  105,  the 
court  seemed  to  recognize  the  right  of 
a  common  carrier  to  demand  freight  in 
advance,  and  said:  ^The  statute  recog- 
nizes the  right,  for  it  compels  the  com- 
pany to  furnish  transportation,  not 
generally,  but  'on  due  payment  of  the 
freight  or  fare  legally  authorized  there- 
for.' " 

Where  the  contract  between  the  con- 
signor and  the  consignee  is  that  the  con- 
signee is  to  pay  the  freight,  if  the  con- 
signor nevertheless  pays  it,  he  is  not  a 
mere  volunteer,  but  can  recover  it,  for 
payment  of  the  freight  may  be  demand- 
ed by  the  carrier  in  advance.  Keeling 
V.  Walter  Connally  &  Co.  (1913)  — 
Tex.  Civ.  App.  — ,  157  S.  W.  232  (where 
it  does  not  appear,  at  least,  as  to  a  part 
of  the  freight,  that  there  was  any  de- 
mand for  advance  payment  by  the  car- 
rier). 

In  Little  Bock  &  M.  R.  Co.  v.  St.  Louis 
Southwestern  R.  Co.  (1894)  26  L.R.A. 
192,  4  Inters.  Com.  Rep.  854,  11  C.  C.  A. 
417,  27  U.  S.  App.  380,  63  Fed.  775,  a 
case  between  connecting  carriers,  the 
court  said:  ^'Usually,  no  doubt,  railroad 
companies  find  it  to  their  interest,  and 
most  convenient,  to  collect  charges  from 
the  consignee ;  but  we  cannot  doubt  their 
right  to  demand  a  reasonable  compensa- 
tion in  advance  for  a  proposed  service,  if 
they  see  fit  to  demand  it."  This  is 
quoted  in  Gamble-Robinson  Commission 
Co.  v.  Chicago  &  N.  W.  R.  Co.  21  L.R.A. 
(N.S.)  982,  94  C.  C.  A.  217,  168  Pad. 
161, 16  Ann.  Cas.  613. 
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Rule    A«t    dapemdent    om    eomsiffnor'a 
•wmersliip. 

The  rule  does  not  depend  upon  the 
isonsignor's  ownership  of  the  goods. 
Layng  v.  Stewart  (1841)  1  Watts  &  S. 
(Pa.)  222  (infra  in  this  note);  Shaw, 
Ch.  J.,  in  Blanchard  v.  Page  (1857)  8 
Oray  (Mass.)  281,  supra;  Wooster  v. 
Tarr  (1864)  8  Allen  (Mass.)  270,  85  Am. 
Dec.  707  (infra  in  this  note) ;  Fox  v. 
Nott  (1861)  6  Hurlst.  &  N.  (Eng.)  630, 
30  L.  J.  Exch.  N.  S.  259,  7  Jur.  N.  S. 
663;  Dickenson  v.  Lano  (1860)  2  Fost.  & 
F.  (Eng.)  188;  Lidgett  v.  Perrin  (1862) 
2  Fost.  &  F.  (Eng.)  763. 

Where  the  bill  of  lading  issued  in 
Liverpool  recited  the  receipt  from  A, 
^'agent,"  and  the  goods  were  to  be  de- 
livered "unto  order  or  to  its  assigns,  he 
or  they  paying  freight,"  it  was  held  that 
A  was  liable  for  the  freight,  although 
he  was  but  the  agent  of  the  owner  of  the 
shipment,  and  before  the  shipment  the 
owner  had  borrowed  of  the  shipowners, 
and  agreed  to  indorse  to  them  a  bill  of 
lading  of  the  goods,  wherein  the  freight 
should  be  payable  in  England,  and  A 
had  assigned  the  bill  of  lading  to  the 
owner  of  the  goods.  It  was  claimed  by 
the  shipowners,  the  plaintiffs,  that  they 
did  not  know  that  A  was  the  agent  of 
the  owner  of  the  goods  until  they  re- 
ceived the  bill  of  lading,  as  the  matter 
had  been  attended  to  by  their  agent  in 
Liverpool,  who  had  only  a  general  auth- 
ority as  to  agreements  for  freight.  Fox 
V.  Nott  (1861)  6  Hurlst.  &  N.  (Eng.) 
C30,  30  L.  J.  Exch.  N.  S.  259,  7  Jur.  N. 
S.  663. 

-»  Jvdioial  explanatioAfl  of  the  rale. 

Where  the  same  concern  was  consign- 
or and  consignee  the  court  said:  "The 
rule  is  that  the  consignor  is  the  party 
primarily  liable  for  the  payment  of  the 
freight,  and  this  rule  is  enforced,  inde- 
pendent of  the  question  whether  the 
consignor  is  the  owner,  and  regardless 
of  the  question  whether  the  payment  of 
freight  is  secured  by  a  lien  on  the  car- 
go, because  the  consignor  is  the  party 
for  whom  the  service  is  performed." 
Portland  Flouring  Mills  Co.  v.  British 
A  F.  M.  Ins.  Co.  (1904)  65  C.  C.  A.  344, 
130  Fed.  860. 

Where  the  consignee  refused  to  ac- 
cept the  goods,  the  court  said:  "The  ap- 
pellee was  neither  the  owner  nor  the 
consignee  of  the  shipment,  but  was  the 
shipper  or  consignor;  and  while  the 
bill  of  lading  contained  no  express 
stipulation  on  the  part  of  the  con- 
signor  to   pay   the   freight,   there   was 

an  implied  contract  that  it  would,  as  the 
L.R.A.1917A. 


shipper,  who  had  on  its  own  account  en- 
gaged the  services  of  the  plaintiff  as  a 
carrier,  pay  the  legally  established  trans- 
portation charges  if  the  consignee  should 
refuse  to  accept  the  shipment  and  pay 
the  lawful  charges ; "  and  judgment  was 
reversed.  Cincinnati,  N.  0.  &  T.  P.  R. 
Co.  V.  Vredenburgh  Saw  Mill  Co.  (1915) 
13  Ala.  App.  442,  69  So.  228,  where  the 
court  said,  in  response  to  the  claim  thai 
the  consignor,  who  had  taken  the  bill  of 
lading  in  his  own  name,  was  acting  as 
the  agent  of  the  consignee:  "Where,  as 
here,  the  carrier  receives  the  shipment 
from  the  consignor  without  knowledge  or 
notice  that  he  or  it  is  acting  as  the  agenr 
of  another,  it  will  be  held  that  the  car- 
rier received  the  shipment  on  the  faith 
of  an  implied  promise  on  the  part  of  the 
consignor  to  pay  the  lawful  freight 
charges  in  the  event  the  consignee  re- 
fuses to  accept  the  shipment  and  pay 
the  charges,  and  the  consignor  cannot 
escape  liability  therefor  by  subsequent- 
ly informing  the  carrier,  after  the  con- 
signee has  refused  to  accept  the  ship- 
ment, that  he  was  not  acting  in  his  own 
behalf  and  on  his  own  account,  but  was 
acting  as  the  agent,  or  in  behalf  of  an- 
other in  making  the  shipment;  in  other 
words,  the  consignor  cannot  change  or 
escape  his  liability  as  such  after  enter- 
ing into  the  contract  of  shipment,  and 
dealing  with  the  carrier  as  the  consign- 
or, by  notifying  the  carrier,  after  his 
shipment  has  been  carried  to  its  desti- 
nation and  rejected  by  the  consignee, 
that  he  was  acting  merely  as  the  agent 
of  the  true  consignor,  when  that  fact 
was  not  previously  disclosed  in  the  trans- 
action." 

In  Central  R.  Co.  v.  MacCartney 
(1902)  68  N.  J.  L.  165,  52  Atl.  575,  an 
action  against  the  consignee,  who  had 
been  charged  less  than  the  usual  freight, 
the  court  said:  "The  mere  existence  of 
the  relation  of  carrier  and  consignee  is 
not  enough  to  establish  an  obligation 
upon  the  latter  to  pay  the  transportation 
charges.  Prima  facie,  the  consignor  of 
freight  who  contracts  with  the  carrier 
for  its  shipment  is  liable  to  pay  '  the 
charges  of  transportation.  It  is  by  him 
that  the  engagement  is  made  with  the 
carrier;  it  is  for  him  that  the  service  is 
performed.  The  question  of  his  liabil- 
ity, however,  is  in  each  instance  depend- 
ent upon  the  terms  of  the  agreement 
actually  made  between  him  and  the  car- 
rier. Whether  the  consignor  is  shipping 
for  his  own  account  or  as  agent  of  an- 
other; whether  he  is  owner  of  the  goods; 
whether  by  the  agreement  between  him 
and  the  consignee  the  title  to  the  goods 
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passes  to  the  latter  at  the  time  of  deliv- 
ery to  the  carrier  or  upon  delivery  to  the 
consignee;  these  and  other  like  circum- 
stances have  been  discussed  in  the  ad- 
judicated cases  as  evidential  upon  the 
question  of  consignor's  liability  to  the 
carrier  for  the  freight.  In  the  present 
case  the  facts  leave  no  room  to  doubt  the 
consignor's  original  liability.  .  .  .  But 
acceptance  by  the  consignee,  although 
accompanied  by  an  undertaking  to  pay 
the  charges,  does  not  discharge  the  con- 
signor from  liability  to  the  carrier.  The 
two  contracts  are  held  to  be  independent, 
and  not  inconsistent  one  with  the  oth- 


9f 


er. 

—  earrier'a  knowledKe   of  agency. 

Where  the  carrier  is  aware  at  the  time 
of  shipment  that  the  consignor  is  merely 
the  agent  of  the  consignee,  who  is  the 
owner  of  the  goods,  the  consignor  is  not 
liable  for  the  freight.  Chicago,  R.  L.& 
G.  R.  Co.  V.  Floyd  (1913)  —  Tex.  Civ. 
App.  — ,  161  S.  W.  954  (where  the  court 
approved  the  general  rule  that  the 
consignor  in  general  is  liable  for  the 
freight,  whether  he  is  the  owner  or  not). 

Where  there  was  no  bill  of  lading  or 
receipt  signed  by  the  carrier  and  accept- 
ed by  the  shipper,  but  there  was  a  way- 
bill, and  it  did  not  appear  that  the  name 
of  the  shipper  was  in  it,  and  the  freight 
charges  were  made  in  every  instance  to 
the  consignee,  and  the  bills  for  the 
freight  were  sent  to  him,  it  was  consid- 
ered that  there  was  some  evidence  that 
the  carrier  understood  that  the  con- 
signee was  to  pay  the  freight,  and  that 
the  carrier  could  not  recover  the  freight 
of  the  shipper.  Union  Freight  R.  Co.  v. 
Winkley  (1893)  159  Mass.  133,  38  Am. 
St.  Rep.  398,  34  N.  E.  91,  where  the 
court  said:  ^'In  this  commonwealth, 
when  the  vendor  of  goods  delivers  them 
to  a  railroad  to  be  carried  to  the  pur- 
chaser, although  the  title  passes  to  the 
purchaser  by  the  delivery  to  the  railroad 
company,  and  the  name  and  address  of 
the  consignee,  who  is  the  purchaser,  is 
known  to  the  company,  the  vendor  is  pre- 
sumed to  make  the  contract  for  trans- 
portation with  the  company  on  his  own 
behalf,  and  is  held  liable  to  the  company 
for  the  payment  of  the  freight.  This 
presumption,  however,  is  a  disputable 
one,  and  may  be  rebutted  or  disproved 
by  evidence;  and  if  the  vendee  has  or- 
dered the  goods  to  be  sent  at  his  risk 
and  on  his  account,  he  also  may  be  held 
liable,  as  the  real  principal  in  the  con- 
tract .  .  .  But  whether  the  presump- 
tion be  one  way  or  the  other,  it  is  a  mat- 
ter of  inference  from  the  particular  cir- 
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eumstanees  o£  the  case,  and  the  ques- 
tion which  is  always  to  be  considered  is 
the  understanding  of  the  parties." 

Where  an  agent  having  cotton  of  his 
principal  in  his  possession  without  any 
orders  as  to  what  to  do  with  it  sent  it 
to  New  Orleans,  taking  a  bill  of  lading 
showing  that  the  shipment  had  been 
made  by  the  owner,  and  making  an  ar- 
rangement that  the  cost  of  the  freight 
should  be  allowed  by  the  agent  to  the 
carrier,  who  was  indebted  to  the  agent, 
it  was  held  that  the  carrier  could  not 
recover  the  freight  of  the  owner.  Way- 
land  V.  Mosely  (1843)  5  Ala.  430,  39 
Am.  Dec.  335  (the  agent  also  testified 
that  he  had  thereafter  purchased  the 
cotton  from  the  owner,  and  he  held  him- 
self liable  for  the  freight). 

Effect  of  stipulation  for   dollTery  to 
ooiiaig;nee,  "he  paying  freig^ht,"  eto. 

Statements  in  a  bill  of  lading  that 
the  goods  are  to  be  delivered  to  the  con- 
signee, "he  paying  freight,"  or  stipula- 
tions of  a  like  character,  are  for  the  ben- 
efit of  the  carrier,  and  delivery  in  such 
ease  to  the  consignee  without  collection 
of  the  freight  will  not  release  the  lia- 
bility of  the  consignor  for  freight.  Dom- 
ett V.  Beckford  (1833)  5  Bam.  &  Ad. 
521,  110  Eng.  Reprint,  883,  2  Nev.  &  M. 
374,  3  L.  J.  K.  B.  N.  S.  10 ;  Great  West- 
em  R.  Co.  v.  Bagge  (1885)  L.  R.  15  Q. 
B.  Div.  (Eng.)  625,  54  L.  J.  Q.  B.  N.  S. 
599,  53  L.  T.  N.  S.  225,  34  Week.  Rep. 
45;  Holt  V.  Westcott  (1857)  43  Me.  445, 
69  Am.  Dec.  74  (where  there  was  a  char- 
ter party,  but  its  terms  do  not  appear)  j 
Wooster  v.  Tarr  (1864)  8  Allen  (Mass.) 
270,  85  Am.  Dec.  707;  Grant  v.  Wood 
(1848)  21  N.  J.  L.  292,  47  Am.  Dec.  162; 
Gilson  V.  Madden  (1869)  1  Lans.  (N. 
Y.)  172;  Spencer  v.  White  (1840)  23 
N.  0.  (1  Ired.  L.)  236;  Collins  v.  Union 
Transp.  Co.  (1840)  10  Watts  (Pa.)  384; 
Layng  v.  Stewart  (1841)  1  Watts  &  S. 
(Pa.)  222  (referring  to  the  clerical  er- 
ror in  the  Collins  Case) ;  Coal  &  Coke 

Co.  V.  BUCKHANNON  RiVER  COAL  &  COKE 

Co.  ante,  663.  See  also  New  York  cases 
infra. 

This  was  held — 

— where  goods  belonging  to  the  de- 
fendant were  shipped  on  board  the  plain- 
tiff's ship,  the  bill  of  lading  stating  that 
the  shipment  was  by  A  on  account  of 
defendant,  to  be  delivered  to  B  &  C  "or 
to  their  assigns,  paying  freight"  at  a 
certain  rate.  Domett  v.  Beckford  (1833) 
5  Barn.  &  Ad,  521,  110  Eng.  Reprint, 
883,  2  Nev.  &  M.  374,  3  L.  J.  K.  B.  N. 
S.  10; 

— where  the  goods  were  consigned  to 
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A  &  B  or  "to  their  assi^fns,  he  or  they 
paying  freight  for  said  goods/'  etc.,  al- 
though the  goods  were  no  longer  the 
property  of  the  consignors,  but  this  fact 
was  not  known  to  the  carrier,  Wooster 
V.  Tarr  (1864)  8  Allen  (Mass.)  270,  85 
Am.  Dec.  707; 

— where  the  defendant  delivered  an 
article  to  a  railroad  company  for  trans- 
portation, the  contract  containing  after 
the  clause  ''who  pays  carriage,''  the 
word  ''consignee,"  and  the  consignee,  on 
receiving  the  article,  refused  to  pay  the 
freight  on  the  ground  that,  as  between 
the  consignor  and  himself,  it  was  the 
consignor's  duty  to  pay,  which  seems  to 
have  been  the  fact,  Great  Western  B. 
Co.  V.  Bagge  (1885)  L.  R.  15  Q.  B.  Div. 
(Eng.)  625,  54  L.  J.  Q.  B.  N.  S.  599,  53 
li.  T.  N.  S.  225,  34  Week.  Rep.  45 ; 

— where  goods  were  delivered  to  the 
master  of  a  ship  by  the  defendant,  "to 
be  delivered  to  the  consignee  or  to  his 
assigns,  he  or  they  paying  freight  for 
the  same,"  and  the  consignee,  when  set- 
tling for  the  freight,  withheld  a  portion 
of  the  freight  money  and  informed  the 
shipmaster  that  he,  the  consignee,  was 
merely  the  agent  of  the  consignor,  Spen- 
cer V.  White  (1840)  23  N.  0.  (1  Ired.  L.) 
236; 

— where  goods  were  to  be  delivered  to 
the  consignee  "on  presenting  this  receipt 
and  payment  of  freight,"  although  the 
consignor  had  paid  the  consignee  for  the 
freight.  Collins  v.  Union  Transp.  Co. 
(1840)  10  Watts  (Pa.)  384. 

Where  the  owner  of  goods  when 
shipped  took  a  bill  of  lading  providing 
that  they  would  be  delivered  to  the  con- 
signee paying  the  freight  for  the  said 
goods,  and  the  proceeds  of  the  goods, 
when  sold  by  the  consignee,  were  insuf- 
ficient to  pay  the  freight,  it  was  held 
that  an  action  would  lie  by  the  owner  of 
the  ship  against  the  shipper  for  the  bal- 
ance of  the  freight.  Grant  v.  Wood 
(1848)  21  N.  J.  L,  292,  47  Am.  Dec.  162. 

Where  an  agent,  contrary  to  the  or- 
ders of  his  principal,  delivered  goods  to 
a  carrier,  it  not  app»earing  that  he  wa.^ 
not  the  principal,  with  instructions  to 
deliver  them  on  payment  of  carriage, 
and  the  carrier  delivered  them  without 
payment  of  the  carriage^  it  was  held  that 
the  carrier  might  recover  the  freight  of 
the  agent.  Layng  v.  Stewart  (1841)  1 
Watts  &  S.  (Pa.)  222,  where  the  court 
said:  "The  cases  everywhere  show  that 
the  clause,  'he  paying  freight,'  is  intro- 
duced for  the  benefit  of  the  carrier,  not 
of  the  consignor ;  no  case  has  shown  that 
the  master  is  to  keep  his  ship  and  sail- 
ors at  expense  in  a  foreign  port,  or  a 
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wagoner  is  bound  to  stay  with  his  team, 
or  hire  a  house  in  a  distant  town,  until 
he  tries  a  lawsuit.  There  may  be  eases 
in  which  he  cannot  recover  against  his 
consignor;  but  this  is  not  one  of  them." 

—  New  York  oases. 

That  the  New  York  cases  i^e  not  to 
be  taken  as  limiting  the  general  rule  ap- 
pears from  the  decision  in  Gilson  v.  Mad- 
den (1869)  1  Lans.  (N,  Y.)  172,  where 
the  earlier  cases  are  reviewed.  In  the 
Gilson  case  the  bill  of  lading  provided 
that  the  captain  of  a  canal  boat  was  to 
collect  freight  and  charges,  but  he  de- 
livered to  the  consignee  without  collect- 
ing the  freight,  and  the  consignor  was 
held  liable  for  the  freight,  nothing  ap- 
pearing in  the  bill  of  lading  to  show  that 
he  was  not  the  owner. 

In  Barker  v.  Havens  (1819)  17  Johns. 
(N.  Y.)  234,  8  Am.  Dfec.  393  (referred 
to  in  the  Gilson  Case),  the  shipper,  who 
was  the  owner  of  the  goods  when 
shipped,  was  held  liable  to  the  carrier 
for  the  freight  in  a  case  where  the  bill 
of  lading  stated  that  the  goods  were  to 
be  delivered  to  the  consignee,  he  paying 
the  freight,  as  specified,  but  delivery 
was  made  without  payment  of  the 
freight.  Spencer,  J.,  in  delivering  the 
opinion  of  the  court,  said:  "I  should 
clearly  be  of  opinion  that  if  it  appear 
that  the  goods  were  not  owned  by  the 
consignor,  and  were  not  shipped  on 
his  account  and  for  his  benefit,  that  the 
carrier  would  not  be  entitled  to  call  on 
the  consignor  for  freight;  and  I  should 
incline  to  the  opinion  that  in  all  cases 
the  captain  ought  to  endeavor  to  get  the 
freight  of  the  consignee." 

The  consignor  was  also  the  owner  in 
Jobbitt  V.  Ooundry  (1859)  29  Barb.  (N. 
Y.)  509  (also  referred  to  in  the  Gilson 
Case),  where  it  was  held  that  a  state- 
ment  in  the  bill  of  lading  that  the  prop- 
erty is  to  be  delivered  to  the  consignee, 
he  pajdng  the  freight,  does  not  exoner- 
ate the  consignor,  so  that  if  the  carrier 
delivers  the  goods  to  the  consignee  with- 
out collecting  the  freight,  he  can  never- 
theless recover  of  the  consignor.  The 
court  said:  "It  was  held,  in  Shepard  v. 
De  Bemales  (1811)  13  East  565,  104 
Bng.  Reprint,  490,  12  Revised  Rep.  442, 
that  the  usual  clause  in  a  bill  of  lading, 
engaging  the  master  of  the  ship  to  de- 
liver the  goods  to  the  consignee  or  his 
assigns,  he  or  they  paying  freight  for 
the  goods,  is  introduced  for  the  benefit 
of  the  master  only,  and  not  for  the  ben- 
efit of  the  consignor;  and  that  therefore 
the  master  is  not  bound  to  the  consignor 
to  withhold  the  delivery  of  the  goods. 
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passes  to  the  latter  at  the  time  of  deliv- 
ery to  the  carrier  or  upon  delivery  to  the 
consignee;  these  and  other  like  circum- 
stances have  been  discussed  in  the  ad- 
judicated cases  as  evidential  upon  the 
question  of  consignor's  liability  to  the 
carrier  for  the  freight.  In  the  present 
case  the  facts  leave  no  room  to  doubt  the 
consignor's  original  liability.  .  .  .  But 
acceptance  by  the  consignee,  although 
accompanied  by  an  undertaking  to  pay 
the  charges,  does  not  discharge  the  con- 
signor from  liability  to  the  carrier.  The 
two  contracts  are  held  to  be  independent, 
and  not  inconsistent  one  with  the  oth- 


» 


er. 

^earrier'fl  knowledge   of  ftsenoy. 

Where  the  carrier  is  aware  at  the  time 
of  shipment  that  the  consignor  is  merely 
the  agent  of  the  consignee,  who  is  the 
owner  of  the  goods,  the  consignor  is  not 
liable  for  the  freight.  Chicago,  R.  L.& 
G.  R.  Co.  V.  Floyd  (1913)  —  Tex.  Civ. 
App.  — ,  161  S.  W.  954  (where  the  court 
approved  the  general  rule  that  the 
consignor  in  general  is  liable  for  the 
freight,  whether  he  is  the  owner  or  not). 

Where  there  was  no  bill  of  lading  or 
receipt  signed  by  the  carrier  and  accept- 
ed by  the  shipper,  but  there  was  a  way- 
bill, and  it  did  not  appear  that  the  name 
of  the  shipper  was  in  it,  and  the  freight 
charges  were  made  in  every  instance  to 
the  consignee,  and  the  bills  for  the 
freight  were  sent  to  him,  it  was  consid- 
ered that  there  was  some  evidence  that 
the  carrier  understood  that  the  con- 
signee was  to  pay  the  freight,  and  that 
the  carrier  could  not  recover  the  freight 
of  the  shipper.  Union  Freight  R.  Co.  v. 
Winkley  (1893)  159  Mass.  133,  38  Am. 
St.  Rep.  398,  34  N.  E.  91,  where  the 
court  said:  ''In  this  commonwealth, 
when  the  vendor  of  goods  delivers  them 
to  a  railroad  to  be  carried  to  the  pur- 
chaser, although  the  title  passes  to  the 
purchaser  by  the  delivery  to  the  railroad 
company,  and  the  name  and  address  of 
the  consignee,  who  is  the  purchaser,  is 
known  to  the  company,  the  vendor  is  pre- 
sumed to  make  the  contract  for  trans- 
portation with  the  company  on  his  own 
behalf,  and  is  held  liable  to  the  company 
for  the  payment  of  the  freight.  This 
presumption,  however,  is  a  disputable 
one,  and  may  be  rebutted  or  disproved 
by  evidence;  and  if  the  vendee  has  or- 
dered the  goods  to  be  sent  at  his  risk 
and  on  his  account,  he  also  may  be  held 
liable,  as  the  real  principal  in  the  con- 
tract. .  .  .  But  whether  the  presump- 
tion be  one  way  or  the  other,  it  is  a  mat- 
ter of  inference  from  the  particular  cir- ' 
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eumstanees  of  the  ease,  and  the  ques- 
tion which  is  always  to  be  considered  is 
the  understanding  of  the  parties." 

Where  an  agent  having  cotton  of  his 
principal  in  his  i)08session  without  any 
orders  as  to  what  to  do  with  it  sent  it 
to  New  Orleans,  taking  a  bill  of  lading 
showing  that  the  shipment  had  been 
made  by  the  owner,  and  making  an  ar- 
rangement that  the  cost  of  the  freight 
should  be  allowed  by  the  agent  to  the 
carrier,  who  was  indebted  to  the  agent, 
it  was  held  that  the  carrier  could  not 
recover  the  freight  of  the  owner.  Way- 
land  V.  Mosely  (1843)  5  Ala.  430,  39 
Am.  Dec.  335  (the  agent  also  testified 
that  he  had  thereafter  purchased  the 
cotton  from  the  owner,  and  he  held  him- 
self liable  for  the  freight). 

Effect  of  stipulation  for  dellTery  to 
oonaisnee,  **]ie  paying  freig^ht,*'  eto. 

Statements  in  a  bill  of  lading  that 
the  goods  are  to  be  delivered  to  the  con- 
signee, "he  paying  freight,"  or  stipula- 
tions of  a  like  character,  are  for  the  ben- 
efit of  the  carrier,  and  delivery  in  such 
case  to  the  consignee  without  collection 
of  the  freight  will  not  release  the  lia- 
bility of  the  consignor  for  freight.  Dom- 
ett V.  Beckford  (1833)  5  Bam.  &  Ad. 
521,  110  Eng.  Reprint,  883,  2  Nev.  &  M. 
374,  3  L.  J.  K.  B.  N.  S.  10;  Great  West- 
em  R.  Co..  v.  Bagge  (1885)  L.  R.  15  Q. 
B.  Div.  (Eng.)  625,  54  L.  J.  Q.  B.  N.  S. 
599,  53  L.  T.  N.  S.  225,  34  Week.  Rep. 
45;  Holt  V.  Westcott  (1857)  43  Me.  445, 
69  Am.  Dec.  74  (where  there  was  a  char- 
ter party,  but  its  terms  do  not  appear) ; 
Wooster  v.  Tarr  (1864)  8  Allen  (Mass.) 
270,  85  Am.  Dec.  707;  Grant  v.  Wood 
(1848)  21  N.  J.  L.  292,  47  Am,  Dec.  162; 
Gilson  V.  Madden  (1869)  1  Lans.  (N. 
Y.)  172;  Spencer  v.  White  (1840)  23 
N.  0,  (1  Ired.  L.)  236;  Collins  v.  Union 
Transp.  Co.  (1840)  10  Watts  (Pa.)  384; 
Layng  v.  Stewart  (1841)  1  Watts  &  S. 
(Pa.)  222  (referring  to  the  clerical  er- 
ror in  the  Collins  Case) ;  Coal  &  Coke 

Co.  V.  BUCKHANNON  RiVER  COAL  &  COKE 

Co.  ante,  663.  See  also  New  York  cases 
infra. 

This  was  held — 

— where  goods  belonging  to  the  de- 
fendant were  shipped  on  board  the  plain- 
tiff's ship,  the  bill  of  lading  stating  that 
the  shipment  was  by  A  on  account  of 
defendant,  to  be  delivered  to  B  &  C  ^'or 
to  their  assigns,  paying  freight''  at  a 
certain  rate.  Domett  v.  Beckford  (1833) 
5  Barn.  &  Ad.  521,  110  Eng.  Reprint, 
883,  2  Nev.  &  M.  374,  3  L.  J.  K  B.  N. 
S.  10; 

— where  the  goods  were  consigned  to 
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A  &  B  or  ''to  their  assies,  he  or  they 
paying  freight  for  said  goods/'  etc.,  al- 
though the  goods  were  no  longer  the 
property  of  the  consignors,  but  this  fact 
was  not  known  to  the  carrier,  Wooster 
V.  Tarr  (1864)  8  Allen  (Mass.)  270,  85 
Am.  Dec.  707; 

— where  the  defendant  delivered  an 
article  to  a  railroad  company  for  trans- 
portation, the  contract  containing  after 
the  clause  ''who  pays  carriage,''  the 
word  "consignee,"  and  the  consignee,  on 
receiring  the  article,  refused  to  pay  the 
freight  on  the  ground  that,  as  between 
the  consignor  and  himself,  it  was  the 
consignor's  duty  to  pay,  which  seems  to 
have  been  the  fact.  Great  Western  R. 
Co.  V.  Bagge  (1885)  L.  R.  15  Q.  B.  Div. 
(£ng.)  625,  54  L.  J.  Q.  B.  N.  S.  599,  53 
lu  T.  N.  S.  225,  34  Week.  Rep.  45; 

— where  goods  were  delivered  to  the 
master  of  a  ship  by  the  defendant,  "to 
be  delivered  to  the  consignee  or  to  his 
assigns,  he  or  they  paying  freight  for 
the  same,"  and  the  consignee,  when  set- 
tling for  the  freight,  withheld  a  portion 
of  the  freight  money  and  informed  the 
shipmaster  that  he,  the  consignee,  was 
merely  the  agent  of  the  consignor,  Spen- 
cer V.  White  (1840)  23  N.  0.  (1  Ired.  L.) 
236; 

— ^where  goods  were  to  be  delivered  to 
the  consignee  "on  presenting  this  receipt 
and  pa3anent  of  freight,"  although  tho 
consignor  had  paid  the  consignee  for  the 
freight.  Collins  v.  Union  Transp.  Co. 
(1840)  10  Watts  (Pa.)  384 

Where  the  owner  of  goods  when 
shipped  took  a  bill  of  lading  providing 
that  they  would  be  delivered  to  the  con- 
signee paying  the  freight  for  the  said 
goods,  and  the  proceeds  of  the  goods, 
when  sold  by  the  consignee,  were  insuf- 
ficient to  pay  the  freight,  it  was  held 
that  an  action  would  lie  by  the  owner  of 
the  ship  against  the  shipper  for  the  bal- 
ance of  the  freight.  Grant  v.  Wood 
(1848)  21  N.  J.  L.  292,  47  Am.  Dec.  162. 

Where  an  agent,  contrary  to  the  or- 
ders of  his  principal,  delivered  goods  to 
a  carrier,  it  not  appearing  that  he  was 
not  the  principal,  with  instructions  to 
deliver  them  on  payment  of  carriage, 
and  the  carrier  delivered  them  without 
payment  of  the  carriage^  it  was  held  that 
the  carrier  might  recover  the  freight  of 
the  agent.  Layng  v.  Stewart  (1841)  1 
Watts  &  S.  (Pa.)  222,  where  the  court 
said:  '^The  cases  everywhere  show  that 
the  clause,  'he  paying  freight,'  is  intro- 
duced for  the  benefit  of  the  carrier,  not 
of  the  consignor;  no  case  has  shown  that 
the  master  is  to  keep  his  ship  and  sail- 
ors at  expense  in  a  foreign  port,  or  a 
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wagoner  is  bound  to  stay  with  his  team, 
or  hire  a  house  in  a  distant  town,  until 
he  tries  a  lawsuit.  There  may  be  cases 
in  which  he  cannot  recover  against  his 
consignor;  but  this  is  not  one  of  them." 

^Neir  York  oases. 

That  the  New  York  cases  i^re  not  to 
be  taken  as  limiting  the  general  rule  ap- 
pears from  the  decision  in  Gilson  v.  Mad- 
den (1869)  1  Lans.  (N.  Y.)  172,  where 
the  earlier  cases  are  reviewed.  In  the 
Gilson  case  the  bill  of  lading  provided 
that  the  captain  of  a  canal  boat  was  to 
collect  freight  and  charges,  but  he  de- 
livered to  the  consignee  without  collect* 
ing  the  freight,  and  the  consignor  was 
held  liable  for  the  freight,  nothing  ap- 
pearing in  the  bill  of  lading  to  show  that 
be  was  not  the  owner. 

In  Barker  v.  Havens  (1819)  17  Johns. 
(N.  Y.)  234,  8  Am.  Dfec.  393  (referred 
to  in  the  Gilson  Case),  the  shipper,  who 
was  the  owner  of  the  goods  when 
shipped,  was  held  liable  to  the  carrier 
for  the  freight  in  a  case  where  the  bill 
of  lading  stated  that  the  goods  were  to 
be  delivered  to  the  consignee,  he  paying 
the  freight,  as  specified,  but  delivery 
was  made  without  payment  of  the 
freight.  Spencer,  J.,  in  delivering  the 
opinion  of  the  court,  said:  "I  should 
clearly  be  of  opinion  that  if  it  appear 
that  the  goods  were  not  owned  by  the 
consignor,  and  were  not  shipped  on 
his  account  and  for  his  benefit,  that  the 
carrier  would  not  be  entitled  to  call  on 
the  consignor  for  freight;  and  I  should 
incline  to  the  opinion  that  in  all  cases 
the  captain  ought  to  endeavor  to  get  the 
freight  of  the  consignee." 

The  consignor  was  also  the  owner  in 
Jobbitt  V.  Goundry  (1859)  29  Barb.  (N. 
Y.)  509  (also  referred  to  in  the  Gilson 
Case),  where  it  was  held  that  a  state- 
ment in  the  bill  of  lading  that  the  prop- 
erty is  to  be  delivered  to  the  consignee, 
he  paying  the  freight,  does  not  exoner- 
ate the  consignor,  so  that  if  the  carrier 
delivers  the  goods  to  the  consignee  with- 
out collecting  the  freight,  he  can  never- 
theless recover  of  the  consigrnor.  The 
court  said:  "It  was  held,  in  Shepard  v. 
De  Bemales  (1811)  13  East  566,  104 
Bng.  Reprint,  490,  12  Revised  Rep.  442, 
that  the  usual  clause  in  a  bill  of  lading, 
engaging  the  master  of  the  ship  to  de- 
liver the  goods  to  the  consignee  or  his 
assigns,  he  or  they  paying  freight  for 
the  goods,  is  introduced  for  the  benefit 
of  the  master  only,  and  not  for  the  ben- 
efit of  the  consignor;  and  that  therefore 
the  master  is  not  bound  to  the  consignor 
to  withhold  the  delivery  of  the  goods. 
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passes  to  the  latter  at  the  time  of  deliv- 
ery to  the  carrier  or  upon  delivery  to  the 
consignee;  these  and  other  like  circum- 
stances have  been  discussed  in  the  ad- 
judicated cases  as  evidential  upon  the 
question  of  consignor's  liability  to  the 
carrier  for  the  freight.  In  the  present 
case  the  facts  leave  no  room  to  doubt  the 
consignor's  original  liability.  .  .  .  But 
acceptance  by  the  consignee,  although 
accompanied  by  an  undertaking  to  pay 
the  charges,  does  not  discharge  the  con- 
signor from  liability  to  the  carrier.  The 
two  contracts  are  held  to  be  independenti 
and  not  inconsistent  one  with  the  oth- 


I) 


er. 

—  earrier'fl  knowledge  of  ftsenoy. 

Where  the  carrier  is  aware  at  the  time 
of  shipment  that  the  consignor  is  merely 
the  agent  of  the  consignee,  who  is  the 
owner  of  the  goods,  the  consignor  is  not 
liable  for  the  freight.  Chicago,  R.  L.& 
G.  R.  Co.  V.  Floyd  (1913)  —  Tex.  Civ. 
App.  — ,  161  S.  W.  954  (where  the  court 
approved  the  general  rule  that  the 
consignor  in  general  is  liable  for  the 
freight,  whether  he  is  the  owner  or  not). 

Where  there  was  no  bill  of  lading  or 
receipt  signed  by  the  carrier  and  accept- 
ed by  the  shipper,  but  there  was  a  way- 
bill, and  it  did  not  appear  that  the  name 
of  the  shipper  was  in  it,  and  the  freight 
charges  were  made  in  every  instance  to 
the  consignee,  and  the  bills  for  the 
freight  were  sent  to  him,  it  was  consid- 
ered that  there  was  some  evidence  that 
the  carrier  understood  that  the  con- 
signee was  to  pay  the  freight,  and  that 
the  carrier  could  not  recover  the  freight 
of  the  shipper.  Union  Freight  R.  Co.  v. 
Winkley  (1893)  159  Mass.  133,  38  Am. 
St.  Rep.  398,  34  N.  E.  91,  where  the 
court  said:  ''In  this  commonwealth, 
when  the  vendor  of  goods  delivers  them 
to  a  railroad  to  be  carried  to  the  pur- 
chaser, although  the  title  passes  to  the 
purchaser  by  the  delivery  to  the  railroad 
company,  and  the  name  and  address  of 
the  consignee,  who  is  the  purchaser,  is 
known  to  the  company,  the  vendor  is  pre- 
sumed to  make  the  contract  for  trans- 
portation with  the  company  on  his  own 
behalf,  and  is  held  liable  to  the  company 
for  the  payment  of  the  freight.  This 
presumption,  however,  is  a  disputable 
one,  and  may  be  rebutted  or  disproved 
by  evidence;  and  if  the  vendee  has  or- 
dered the  goods  to  be  sent  at  his  risk 
and  on  his  account,  he  also  may  be  held 
liable,  as  the  real  principal  in  the  con- 
tract. .  .  .  But  whether  the  presump- 
tion be  one  way  or  the  other,  it  is  a  mat- 
ter of  inference  from  the  particular  cir- 
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enmstaneeB  of  the  ease,  and  the  ques- 
tion which  is  always  to  be  considered  is 
the  understanding  of  the  parties." 

Where  an  agent  having  cotton  of  his 
principal  in  his  possession  without  any 
orders  as  to  what  to  do  with  it  sent  it 
to  New  Orleans,  taking  a  bill  of  lading 
showing  that  the  shipment  had  been 
made  by  the  owner,  and  making  an  ar- 
rangement that  the  cost  of  the  freight 
should  be  allowed  by  the  agent  to  the 
carrier,  who  was  indebted  to  the  agent, 
it  was  held  that  the  carrier  could  not 
recover  the  freight  of  the  owner.  Way- 
land  V.  Mosely  (1843)  5  Ala.  430,  39 
Am.  Dec.  335  (the  agent  also  testified 
that  he  had  thereafter  purchased  the 
cotton  from  the  owner,  and  he  held  him- 
self liable  for  the  freight). 

Effect  of  stipulation  for  dellTery  to 
oonsig^nee,  **]ie  paying  freig^ht,*'  eto. 

Statements  in  a  bill  of  lading  that 
the  goods  are  to  be  delivered  to  the  con- 
signee, "he  paying  freight,"  or  stipula- 
tions of  a  like  character,  are  for  the  ben- 
efit of  the  carrier,  and  delivery  in  such 
case  to  the  consignee  without  collection 
of  the  freight  will  not  release  the  lia- 
bility of  the  consignor  for  freight.  Dom- 
ett v.  Beckford  (1833)  5  Bam.  &  Ad. 
521,  110  Eng.  Reprint,  883,  2  Nev.  &  M. 
374,  3  L.  J.  K.  B.  N.  S.  10 ;  Great  West- 
em  R.  Co.  v.  Bagge  (1885)  L.  R.  15  Q. 
B.  Div.  (Eng.)  625,  54  L.  J.  Q.  B.  N.  S. 
599,  53  L.  T.  N.  S.  225,  34  Week.  Rep. 
45;  Holt  V.  Westcott  (1857)  43  Me.  445, 
69  Am.  Dec.  74  (where  there  was  a  char- 
ter party,  but  its  terms  do  not  appear) ; 
Wooster  v.  Tarr  (1864)  8  Allen  (Mass.) 
270,  85  Am.  Dec.  707;  Grant  v.  Wood 
(1848)  21  N.  J.  L.  292,  47  Am.  Dec.  162 ; 
Gilson  V.  Madden  (1869)  1  Lans.  (K. 
Y.)  172;  Spencer  v.  White  (1840)  23 
N.  0.  (1  Ired.  L.)  236;  ColUns  v.  Union 
Transp.  Co.  (1840)  10  Watts  (Pa.)  384; 
Layng  v.  Stewart  (1841)  1  Watts  &  S. 
(Pa.)  222  (referring  to  the  clerical  er- 
ror in  the  Collins  Case) ;  Coal  &  Coke 

Co.  V.  BUCKHANNON  RiVER  COAL  &  COKB 

Co.  ante,  663.  See  also  New  York  cases 
infra. 

This  was  held — 

— where  goods  belonging  to  the  de- 
fendant were  shipped  on  board  the  plain- 
tiff's ship,  the  bill  of  lading  stating  that 
the  shipment  was  by  A  on  account  of 
defendant,  to  be  delivered  to  B  &  C  "or 
to  their  assigns,  paying  freight"  at  a 
certain  rate,  Domett  v.  Beckford  (1833) 
5  Barn.  &  Ad.  521,  110  Eng.  Reprint, 
883,  2  Nev.  &  M.  374,  3  L.  J.  K.  B.  N. 
S.  10; 

— where  the  goods  were  consigned  to 
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A  &  B  or  ''to  their  assigns,  he  or  they 
paying  freight  for  said  goods/'  etc.,  al- 
though the  goods  were  no  longer  the 
property  of  the  consignors,  but  this  fact 
was  not  known  to  the  carrier,  Wooster 
V.  Tarr  (1864)  8  Allen  (Mass.)  270,  85 
Am.  Dec.  707; 

— where  the  defendant  delivered  an 
article  to  a  railroad  company  for  trans- 
portation, the  contract  containing  after 
the  clause  ^^who  pays  carriage/'  the 
word  '^consignee,"  and  the  consignee,  on 
receiving  the  article,  refused  to  pay  the 
freight  on  the  ground  that,  as  between 
the  consignor  and  himself,  it  was  the 
consignor's  duty  to  pay,  which  seems  to 
have  been  the  fact,  Great  Western  R. 
Co.  V.  Bagge  (1886)  L.  R.  15  Q.  B.  Div. 
(Eng.)  626,  54  L.  J.  Q.  B.  N.  S.  599,  63 
li.  T.  N.  S.  225,  34  Week.  Rep.  46; 

— where  goods  were  delivered  to  the 
master  of  a  ship  by  the  defendant,  'Ho 
be  delivered  to  the  consignee  or  to  his 
assigns,  he  or  they  paying  freight  for 
the  same,"  and  the  consignee,  when  set- 
tling for  the  freight,  withheld  a  i>ortion 
of  the  freight  money  and  informed  the 
shipmaster  that  he,  the  consignee,  was 
merely  the  agent  of  the  consignor,  Spen- 
cer V.  White  (1840)  23  N.  0.  (1  Ired.  L.) 
236; 

— where  goods  were  to  be  delivered  to 
the  consignee  "on  presenting  this  receipt 
and  pa3rment  of  freight,"  although  the 
consignor  had  paid  the  consignee  for  the 
freight.  Collins  v.  Union  Transp.  Co. 
(1840)  10  Watts  (Pa.)  384. 

Where  the  owner  of  goods  when 
shipped  took  a  bill  of  lading  providing 
that  they  would  be  delivered  to  the  con- 
signee paying  the  freight  for  the  said 
goods,  and  the  proceeds  of  the  goods, 
when  sold  by  the  consignee,  were  insuf- 
ficient to  pay  the  freight,  it  was  held 
that  an  action  would  lie  by  the  owner  of 
the  ship  against  the  shipper  for  the  bal- 
ance of  the  freight.  Grant  v.  W^ood 
(1848)  21  N.  J.  L.  292,  47  Am.  Dec.  162. 

Where  an  agent,  contrary  to  the  or- 
ders of  his  principal,  delivered  goods  to 
a  carrier,  it  not  appearing  that  he  was 
not  the  principal,  with  instructions  to 
deliver  them  on  payment  of  carriage, 
and  the  carrier  delivered  them  without 
payment  of  the  carriage,  it  was  held  that 
the  carrier  might  recover  the  freight  of 
the  agent.  Layng  v.  Stewart  (1841)  1 
Watts  &  S.  (Pa.)  222,  where  the  court 
said:  ''The  cases  everywhere  show  that 
the  clause,  'he  paying  freight,'  is  intro- 
duced for  the  benefit  of  the  carrier,  not 
of  the  consignor ;  no  case  has  shown  that 
the  master  is  to  keep  his  ship  and  sail- 
ors at  expense  in  a  foreign  port,  or  a 
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wagoner  is  bound  to  stay  with  his  team, 
or  hire  a  house  in  a  distant  town,  until 
he  tries  a  lawsuit.  There  may  be  cases 
in  which  he  cannot  recover  against  his 
consigpior;  but  this  is  not  one  of  them." 

—  New   Tork   oaaea. 

That  the  New  York  cases  i^re  not  to 
be  taken  as  limitiz^  the  general  rule  ap- 
pears from  the  decision  in  Gilson  v.  Mad- 
den (1869)  1  Lans.  (N.  Y.)  172,  where 
the  earlier  cases  are  reviewed.  In  the 
Gilson  case  the  bill  of  lading  provided 
that  the  captain  of  a  canal  boat  was  to 
collect  freight  and  charges,  but  he  de- 
livered to  the  consignee  without  collect- 
ing the  freight,  and  the  consignor  was 
held  liable  for  the  freight,  nothing  ap- 
pearing in  the  bill  of  lading  to  show  that 
he  was  not  the  owner. 

In  Barker  v.  Havens  (1819)  17  Johns. 
(N.  Y.)  234,  8  Am.  D^.  393  (referred 
to  in  the  Gilson  Case),  the  shipper,  who 
was  the  owner  of  the  goods  when 
shipped,  was  held  liable  to  the  carrier 
for  the  freight  in  a  ease  where  the  bill 
of  lading  stated  that  the  goods  were  to 
be  delivered  to  the  consignee,  he  paying 
the  freight,  as  specified,  but  delivery 
was  made  without  payment  of  the 
freight.  Spencer,  J.,  in  delivering  the 
opinion  of  the  court,  said:  "I  should 
clearly  be  of  opinion  that  if  it  appear 
that  the  goods  were  not  owned  by  the 
consignor,  and  were  not  shipped  on 
his  account  and  for  his  benefit,  that  the 
carrier  would  not  be  entitled  to  call  on 
the  consignor  for  freight;  and  I  should 
incline  to  the  opinion  that  in  all  cases 
the  captain  ought  to  endeavor  to  get  the 
freight  of  the  consignee." 

The  consignor  was  also  the  owner  in 
Jobbitt  V.  Goundry  (1859)  29  Barb.  (N. 
Y.)  509  (also  referred  to  in  the  Gilson 
Case),  where  it  was  held  that  a  state- 
ment in  the  bill  of  lading  that  the  prop- 
erty is  to  be  delivered  to  the  consignee, 
he  pa3ring  the  freight,  does  not  exoner- 
ate the  consignor,  so  that  if  the  carrier 
delivers  the  goods  to  the  consignee  with- 
out collecting  the  freight,  he  can  never- 
theless recover  of  the  consignor.  The 
court  said:  "It  was  held,  in  Shepard  v. 
De  Bemales  (1811)  13  East  665,  104 
Sng.  Reprint,  490,  12  Revised  Rep.  442, 
that  the  usual  clause  in  a  bill  of  lading, 
engaging  the  master  of  the  ship  to  de- 
liver the  goods  to  the  consignee  or  his 
assigns,  he  or  they  pa3dng  freight  for 
the  goods,  is  introduced  for  the  benefit 
of  the  master  only,  and  not  for  the  ben- 
efit of  the  consignor;  and  that  therefore 
the  master  is  not  bound  to  the  consignor 
to  withhold  the  delivery  of  the  goods, 
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unless  the  consignee  or  his  assigns  pay 
the  freight.  And  it  seems  to  be  estab- 
lished that  a  clause  in  a  bill  of  lading 
which  directs  the  carrier  to  collect  the 
freight  of  the  consignee  of  the  goods,  on 
delivery,  does  not,  in  case  of  the  carrier's 
neglect  to  collect  of  him,  discharge  the 
consignor'fl  liability  to  pay  the  same. 
Collins  V.  Union  Transp.  Co.  (1840)  10 
Watts  (Pa.)  384.  Angell,  Carr.  §  397. 
It  follows  that  the  delivery  of  the  de- 
fendants' goods  to  Dorr,  by  the  plain- 
tiffs, without  requiring  him  to  pay  the 
freight  thereon,  or  the  neglect  or  fail- 
ure of  the  plaintiffs  to  collect  such 
freight  of  him,  does  not  affect  the  de- 
fendants' liability  to  them  for  it;  and 
that  such  facts  constitute  no  defense  to 
this  action."  (In  Shepard  v.  De  Bern- 
ales  there  was  a  charter  party  contain- 
ing an  express  covenant  by  the  defend- 
ant to  pay  the  freight.) 

—  Judicial    itatementi    and    ezplana- 
tioni. 

In  Wooster  v.  Tarr  (1864)  8  Allen 
(Mass.)  270,  85  Am.  Dec.  707,  supra, 
the  court  said :  "The  shipper  or  consign- 
or, whether  the  owner  of  the  goods 
shipped  or  not,  is  the  party  with  whom 
the  owner  or  master  enters  into  the  con- 
tract of  affreightment.  It  is  he  that 
makes  the  bailment  of  the  goods  to  be 
carried,  and,  as  the  bailor,  he  is  liable 
for  the  compensation  to  be  paid  there- 
for. The  dictum  of  Bayley,  J.,  in  Moor- 
som  V.  Kymer  (1814)  2  Maule  &  S.  318, 
105  £ng.  R^rint,  395,  3  Campb.  549, 
note,  15  Revised  Rep.  261,  subsequently 
repeated  by  Lord  Tenterden  in  Drew  v. 
Bird  (1828)  Moody  &  M.  (Eng.)  156, 
that,  in  the  absence  of  an  express  con- 
tract by  the  shipper  to  pay  freight, 
when  the  goods  are  by  the  bill  of  lading 
to  be  delivered  on  payment  of  freight 
by  the  consignee,  no  recourse  can  be  had 
for  the  price  of  the  carriage  to  the  ship- 
per, has  been  distinctly  repudiated,  and 
cannot  be  regarded  as  a  correct  state- 
ment of  the  law.  .  .  .  The  usual 
clause  in  bills  of  lading,  that  the  cargo 
is  to  be  delivered  to  the  person  named 
or  his  assignees,  Hie  or  they  paying 
freight,'  is  only  inserted  as  a  recognition 
or  assertion  of  the  right  of  the  master 
to  retain  the  goods  carried  until  his  lien 
is  satisfied  by  payment  of  the  freight; 
but  it  imposes  no  obligation  on  him  to 
insist  on  payment  before  delivery  of  the 
cargo.  If  he  sees  fit  to  waive  his  right 
of  lien  and  to  deliver  the  goods  without 
payment  of  the  freight,  his  right  to  re- 
sort to  the  shipper  for  compensation  still 

remains." 
L.R.A.1917A. 


In  Holt  V.  Westeott  (1857)  43  Me. 
445,  69  Am.  Dec.  74,  where  there  was  a 
charter  party,  but  the  terms  o£  it  do  not 
appear,  it  was  said  and  held  that  ''in  all 
cases  where  goods  are  shipped  by  a  con* 
signor  under  a  contract,  or  for  Ms  bene- 
fit, he  is  originally  liable  for  freight; 
and  that  the  insertion  in  a  bill  of  lading 
of  a  provision  that  the  goods  are  to  be 
delivered  to  the  oonsignee,  etc.,  'he  or 
they  paying  freight,'  will  not,  of  itself, 
relieve  him  from  that  liability;  that  pro- 
vision  being  designed  for  the  benefit  of 
the  carrier,  he  may  waive  it  if  he  choose 
so  to  do,  and  resort  to  his  employer,  the 
consignor,  for  his  freight,  unless  there 
is  some  special  stipulation  by  which  that 
employer  is  to  be  exonerated." 

In  Domett  v.  Beckford  (1833)  5  Barn. 
&  Ad.  521, 110  Eng.  Reprint,  883,  Parke, 
J.,  in  his  opinion,  said:  "As  soon  as 
these  goods  -(which  were  the  property 
of  the  defendant)  were  shipped  in  the 
plaintiff's  ship,  to  be  carried  from  Jamai- 
ca to  London,  the  defendant,  even  be- 
fore any  bills  of  lading  were  signed,  be- 
came liable  by  law  to  pay  freight,  unless 
that  liability  be  controlled  by  special 
custom,  and  of  that  there  is  no  proof. 
From  the  fact  that  the  goods  were  laden 
on  a  ship  to  be  conveyed  from  Jamaica 
to  London,  the  law  will  imply  a  contract 
by  the  owner  of  those  goods  to  pay  for 
the  carriage.  The  only  difference  be- 
tween the  present  case  and  Shepard  v. 
De  Bemales  (Eng.)  supra,  is,  that  in 
this  case  a  contract  to  pay  freight  is  im- 
plied by  law  from  the  fact  of  tLe  de- 
fendant having  shipped  his  goods  on 
board  the  plaintiffs'  ship,  to  be  carried 
from  Jamaica  to  London.  In  tht;  other 
case,  there  was  an  express  contract  by 
charter  party." 

The  theory  that  the  clause  as  to  the 
consignee  paying  the  freight  was  for  the 
benefit  of  the  carrier  seems  to  have 
arisen  out  of  the  situation  of  a  ship, 
which  could  not  be  expected  to  be  de- 
layed owing  to  any  controversy  with  the 
oonsignee  as  to  the  freight.  In  Spencer 
V.  White  (1840)  23  N.  0.  (1  Ired.  L.) 
236,  supra,  the  court,  in  following  the 
rule  as  settled  law,  said:  "Hence  it 
might  well  seem  that  while  this  clause 
of  the  contract  [as  to  the  consignee  pay- 
ing the  freight],  authorized  the  master, 
for  the  benefit  of  his  owner,  to  retain 
the  goods  until  the  freight  was  paid,  it 
also,  for  the  benefit  of  the  shipper,  im- 
posed on  him  the  obligation  to  do  so." 

^oaaea  distinguished. 

In  Thomas  v.  Snyder  (1861)   39  Pa. 
'  317,  it  was  held  that  the  usual  rule  that 
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the  clause  as  to  delivery  on  payment  of 
freight  was  not  for  the  benefit  of  the 
consignor  would  be  overturned  where 
there  was  added  to  the  words  in  a  bill 
of  lading  by  canal  boat,  '*he  or  they  pay- 
ing freight  for  said  coal  at  the  rate  of 
$1.90  per  ton"  (referring  to  the  con- 
signee), the  words  "freight  payable  to 
P.  D.  Thomas,"  who  was  not  the  master, 
but  the  owner  of  the  canal  boat,  and 
these  words  were  inserted  at  his  partic- 
ular direction.  The  court  considered 
that  these  circumstances  took  the  case 
out  of  the  general  rule,  and  that,  on  the 
delivery  of  the  goods  without  payment 
of  freight,  Thomas,  the  owner  of  the 
canal  boat,  could  not  recover  of  the  con- 
signor, it  appearing  that  the  plaintiff 
had  no  person  at  the  time  and  place  of 
delivery  ready  to  receive  the  freight. 
(This  would  seem  to  be  a  distinction 
without  a  difference.) 

In  Drew  v.  Bird  (1828)  1  Moody  & 
M.  (Eng.)  156,  where  a  bill  of  lading 
stated  that  goods  were  shipped  by  the 
consignor,  to  be  delivered  to  E.  Q.  "for 
the  Imperial  Distillery  Company,  or  to 
his  assigns,  he  or  they  paying  freight 
for  the  same/'  and  the  goods  were  de- 
livered to  E.  G.  without  freight,  it  was 
held  that,  on  the  face  of  the  bill  of  lad- 
ing, there  could  be  no  recovery  against 
the  consignor  for  the  freight.  The  coun- 
sel for  the  defendant  stated  that,  in  the 
ease  of  Penrose  v.  Wilks  (Eng.)  Abbott, 
Shipping,  281,  5th  ed.  and  that  class  of 
cases,  there  was  a  charter  party  as  well 
as  bills  of  lading,  but  here  there  was 
no  charter  party.  There  was,  however, 
a  subsequent  promise  by  letter  to  pay 
on  the  part  of  the  defendant,  and  under 
this  it  seems  there  was  a  verdict  for  the 
plaintiff. 


In  Grant  v.  Wood  (1848)  21  N.  J.  L. 
292,  47  Am.  Dec.  162,  the  court  com- 
ments  on  the  bill  of  lading  in  Drew  v. 
Bird  (Eng.)  supra,  and  says:  "By  the 
case  it  is  manifest  that  Bird  was  not  the 
owner  of  the  goods,  but  the  mere  con- 
signor, or  agent  of  the  owner;  he  shipped 
them  to  Griffith  for  the  Imperial  Dis- 
tillery Company,  at  London, — they,  of 
course,  were  the  owners,  liable  for 
freight,  and,  according  to  the  principles 
of  common  carriers,  must  have  prosecu- 
ted in  their  names  for  any  loss  or  dam- 
age to  the  cargo, — the  consignor  being 
the  mere  agent  of  the  conaiguee,  or  own* 
er,  in  whom  the  property  exists.  .  .  . 
This  was  clearly  the  understanding  of 
Lord  Tenterden,  when  he  says  there  was 
nothing  in  the  bill  of  lading  to  charge 
Bird,  the  defendant,  and  the  mere  de- 
liveiy  of  the  goods  by  the  captain  to  the 
consignee,  without  receiving  the  freight, 
could  not  raise  a  new  charge  against 
Bird,  who  was  not  before  responsible. 
Now,  according  to  all  the  cases  on  the 
subject,  when  the  owner  ships  goods  on 
board  a  vessel,  he  is  liable.  He  is  orig- 
inally liable  in  assumpsit  either  on  the 
special  contract^  or  the  quantum  meruit; 
and  wherever  the  question  has  ariseui  it 
has  not  been  one  of  original  liability,  but 
as  to  what  will  discharge  from  that  lia- 
bility.'' The  court  seems  to  consider 
that  Drew  v.  Bird  is  to  be  distinguished 
on  this  ground,  but  it  seems  clear  that 
any  such  distinction  is  very  unsatisfac- 
tory. The  court,  however,  goes  on  to  say 
that  the  subsequent  case  of  Domett  v. 
Beckford  (Eng.)  supra,  decided  fiTe 
years  after  Drew  v.  Bird,  settled  the 
question.  B.  B.  B. 


TENNESSEE  SUPKEMX:  COURT. 

T.  D.  TRAVIS  et  al. 
v. 

P.  T.  SITZ  et  al.,  Appts. 

(—  Tcnn.  — ,  185  S.  W.  1075.) 

Husband  and  wife  —  separate  estate  — 
form  of  conveyance. 

1.  A  conveyance  to  grantor's  unmarried 
daughter  to  have  and  to  hold  to  herself  and 
her  heirs,  free  from  any  debt«  of  her  hus- 
band if  she  should  marry,  and  not  to  be  sold 
for  his  debts  and  liabilities,  creates  in  her 


Note.  —  As  to  validity  of  limitation  upon 
power  of  alienation  imposed  upon  grant  or 
devise  of  equitable  estate  to  married  woman, 
see  annotation  following  this  case,  post,  679 
L.R.A.1917A. 


a  separate  estate;  and  it  is  immaterial  that 
by  statute  the  wife  cannot  be  dispossessed 
of  her  estate  during  her  life  by  either  a  vol- 
untary or  involuntary  conveyance  by  him, 
but  he  can  only  rent  it  for  the  benefit  of  tiie 
family. 

For  other  ctuea  see  Buahand  and  Wife,  II, 
d,  in  Dig,  1-52  N.  8, 

Same  —  restraint  on  alienation  ^-  effect 
of  removal  of  disability. 

2.  A  provision  in  a  deed  conveying  a  sepa- 
rate estate  to  a  woman  in  fee,  restraining 
its  alienation  by  her,  is  valid  even  though 
the  statutes  have  removed  her  disabilities. 
For  other  oases   see   Covenants   and  Con-' 

ditione,  IL  d,  in  Dig,  1-52  N,  B. 

Judgment  —  review  —  Interference  with 
rights  of  purchaser. 

3.  The  rights  of  an  innocent  purchaser 
under  a  decree  eaanot  be  interfered  with 


672 


TENNESSEE  SUPREME  COURT. 


by  an  original  bill  in  the  nature  of  a  bill 
to  review  such  decree,  or  by  a  bill  of  review 
for  error  apparent  in  the  decree. 
For  other  cases  see  Review,  in  Dig.  1-52 
A'.  8, 

Judgment  —  llctitious  proceeding  -^ 
effect. 

4.  A  decree  annulling  a  clause  restraining 
alienation  in  a  deed  creating  a  separate  es- 
tate in  a  woman,  procured  by  the  woman 
and  her  husband  in  a  suit  against  her  chil- 
dren, who  on  the  face  of  the  bill  have  no 
interest  in  the  controversy,  is  inoperative. 
For  other  oases  see  Judgment,  II,  a,  in  Dig, 

1-52  N.  8. 

Pleadings  —  former  action  pending  — 
demurrer. 

6.  The  defense  of  pendency  of  a  former 
action  for  the  same  cause  cannot  be  raised 
by  demurrer,  but  the  remedy  is  motion  to 
elect. 
For  other  cases  see  Pleading,   VIII.  d,  in 

Dig.  1-52  N.  8. 

Abatement  —  former  action  —  lost  rec- 
ord. 

6.  An  action  in  which  the  record  has  been 
lost  cannot  be  pleaded  in  abatement  of  a 
subsequent  suit  for  the  same  cause. 

For  other  cases,  see  Abatement  and  Revival 
III.  in  Dig.  1-52  N.  8. 

Rescission  ^  conveyance  by  married 
woman  —  refunding  of  purchase 
money. 

7.  Refunding  of  purchase  money  paid  is 
not  a  condition  to  disaffirmance  of  a  con- 
veyance by  a  married  woman  of  her  separate 
estate  in  violation  of  a  restraint  on  aliena- 
tion in  the  deed  to  her. 

For  other  cases,  see  Contract,  V.  c,  2,  in  Dig. 
1-52  N.  8. 

Husband  and  wife  *  conves'anee  by 
married  woman  —  recovery  of  rents. 

8.  Heirs  at  law  of  a  married  woman  who 
conveyed  her  separate  estate  in  violation  of 
a  clause  in  restraint  of  alienation  in  the 
deed  to  her  cannot  recover  the  rents  accru- 
ing from  the  grantee  down  to  the  time  of 
her  death. 

For  other  cases  see  Descent  and  Distribu- 
tion, L  a,  in  Dig.  1-52  N.  8. 

Curtesy  —  in  wife's  separate  estate. 

9.  Curtesy  may  be  claimed  by  the  hus- 
band of  a  woman  to  whom  has  been  granted 
a  separate  estate  with  restraint  on  her  alien- 
ation during  life,  where  there  is  issue  cap- 
able of  inheriting,  although  the  word  "as- 
signs" is  not  used  in  the  deed,  which  runs 
to  the  woman  and  her  heirs  free  from  the 
debts  of  her  husband,  the  words,  "heirs 
and  assigns,"  being  under  the  statute  not 
necessary  to  carry  the  estate. 

For  other  cases,  see  Curtesy,  in  Dig.  1-52 
N.  8. 

Same  —  proportional  part  of  estate. 

10.  Curtesy  cannot  be  limited  to  the  pro- 
portion of  the  estate  represented  by  the 
ratio  which  the  children  of  the  marriage 
with  the  claimant  bear  to  the  total  number 
L.R.A.1917A. 


of  children  of  decedent,  but  the  right  ex- 
tends to  the  whole  estate. 
For  other  cases  see  Curtesy,  in  Dig.  1-S2 

N.  a. 

(May  17,  1916.) 

APPEAL  by  defendants  from  a  decree  of 
the  Court  of  Civil  Appeals  affirming  a 
decree  of  the  Chancery  Court  for  Franklin 
County  in  plaintiffs'  favor  in  a  suit  to  re- 
view a  former  decree  concerning  the  invalid- 
ity of  a  restraining  clause  in  a  certain  deed. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Floyd  £still,  Frank  Ijyncb, 
and  Felix  Lynch  for  appellants. 

Messrs.  Robinson  A  Fancher  for  appel- 
lees. 

Xeil,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

The  first  question  for  determination  is 
whether  the  following  instrument  created  a 
separate  estate  in  Laura  Hudgins:  ''For 
the  love  and  affection  I  have  for  my  daugh- 
ter Laura  Hudgins,  I,  James  A.  Hudgins,  do 
hereby  transfer  and  convey  unto  my  said 
daughter  Laura  Hudgins,  to  take  effect,  and 
with  the  restrictions  hereinafter,  a  tract  of 
land  situated  in  civil  district  Ko.  2,  Frank- 
lin county,  Tennessee.  ...  To  have  and 
to  hold  said  tract  of  land  to  the  said  Laura 
Hudgins  and  her  heirs,  free  from  the  debts, 
liabilities,  or  contracts  of  her  husband  if  she 
should  ever  marry.  .  .  .  But  this  deed 
is  not  to  take  effect  until  the  death  of  my 
wife,  and  my  death,  as  the  use  of  the  place 
during  my  life  and  the  life  of  my  wife,  Eliz- 
abeth Hudgins,  is  herein  and  hereby  ex- 
pressly reserved.  My  clear  intention  is  to 
give  the  said  land  to  my  daughter  Laura 
Hudgins  at  the  death  of  my  wife  and  my- 
self, without  power  of  disposal  in  any  way, 
and  not  to  be  liable  to  be  sold  for  her  debts, 
or  the  debts  or  liabilities  of  any  husband 
she  may  have  if  she  ever  marries.  This  4th 
day  of  October,  1879." 

We  are  of  the  opinion  that  a  separate 
estate  was  created  by  the  words:  'To  have 
and  to  hold  said  tract  of  land  to  the  said 
Laura  Hudgins  and  her  heirs,  free  from  the 
debts,  liabilities,  or  contracts  of  her  hus- 
band if  she  should  ever  marrv,  .  .  .  and 
not  to  be  liable  to  be  sold  for  .  .  .  the 
debts  or  liabilities  of  any  husband  she  may 
have  if  she  ever  nSarries." 

We  have  in  this  state  no  direct  authority 
in  any  published  case,  but  in  the  second 
volume  of  King's  Digest,  p.  1275,  §  68,  there 
is  a  reference  to  an  unreported  decision, 
Blackwell  v.  Blackwell,  rendered  at  Browns- 
ville in  1869,  whicli  seems  to  be  authority 
on  the  point.    In  that  case  the  conveyance 
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contained  the  clause:  "None  of  the  prop- 
erty Bhsfll  ever  be  subject  to  the  debts  of  the 
husband,  and  that  the  husband  be  permit- 
ted, during  the  joint  lives  of  hinxself  and 
wife,  to  use,  control,  work,  manage,  and 
direct  all  the  said  property  as  he  may  judge 
best,  receiving  and  applying  the  earnings, 
proceeds,  and  profits  to  the  joint  use  and 
benefit  of  himself  and  wife,  for  the  support, 
maintenance,  and  education  of  the  issues  of 
the  intended  marriage,  if  any  there  be/' 

It  was  held,  according  to  Mr.  King's  re- 
port of  the  case,  that  this  language  created 
a  separate  estate  in  the  wife  as  to  the  corp- 
us, and  a  joint  estate  as  to  the  income  and 
earnings. 

In  Grotenkemper  v.  Carver,  9  Lea,  280, 
the  language  of  the  instrument  was:  "To 
her  sole  and  separate  use,  and  to  be  held  by 
her  free  from  the  debts,  liabilities,  and  con- 
tracts of  her  present  husband,  William  H. 
Carver,  or  any  future  husband  she  may 
have." 

The  court  said  that  the  words  "to  her  sole 
and  separate  use"  were  sufficient  to  create  a 
separate  estate,  and  that  the  residue  of  the 
sentence,  though  being  in  accordance  with 
an  established  legal  usage,  "was  intended 
to  make  assurance  doubly  sure  by  express- 
ing the  grantor's  object  in  a  different  form." 
The  same  form,  substantially,  appears  in 
MoHoy  V.  Clapp,  2  Lea,  586,  and  Wood  y. 
Polk,  12  Heisk.  220;  but  these  cases  went 
•off  on  other  points. 

The  precise  point,  however,  arose  in 
Young  V.  Young,  56  N.  C.  (3  Jones,  Eq.) 
216 f  219.  The  language  there  considered 
was,  immediately  following  the  bequest  of  a 
slave  to  testator's  married  daughter  Anna 
Young:  "And  not  to  be  subject  to  any  debt 
or  debts  which  Jesse  Yoimg  may  contract, 
or  [may]  have  contracted."  The  court  said: 
^'Here  is  a  plain  and  manifest  intention  on 
the  part  of  the  donor  that  the  slave  Mariah 
shall  be  for  the  sole  and  separate  use  of  the 
wife  and  her  children.  The  husband,  Mr. 
Young,  has  no  interest  in  the  slave." 

To  the  same  effect  is  Martin  v.  Bell,  9 
Eicb.  Eq.  42,  70  Am.  Dec.  200.  The  lan- 
g:uage  there  under  examination  was:  "The 
property,  real  or  personal,  that  my  three 
daughters  [naming  them]  may  or  do  re- 
<ceive  by  this  my  will,  I  hereby  settle  it  on 
them  and  the  lawful  issue  of  their  bodies 
forever,  and  I  do  declare  that  it  shall  in  no- 
wise be  subject  the  debts  of  their  husbands. 
in  no  case  whatsoever."  It  was  held  the 
daughters  took  separate  estates. 

The  matter  for  ascertainment  in  all  cases 
of  this  nature  is  whether  it  was  the  inten- 
tion of  the  settlor  to  exclude  the  husband. 
In  addition  to  the  words,  to  the  "sole  and 
separate  use"  of  the  wife  which  are  uni- 


foUowing  have  in  England  been  held  suili- 
cient  evidence  of  the  purpose;  namely  "For 
her  livelihood"  (Darley  v.  Darley,  3  Atk. 
399,  26  Eng.  Reprint,  1029;  Cape  v.  Cape, 
2  Younge  &  C.  Exch.  543,  1  Jur.  307;  Lee 
V.  Prieaux,  3  Bro.  Ch.  383,  29  Eng.  Re- 
print, 696)  ;  "that  she  may  receive  and  en- 
joy the  profits"    (Tyrrell  v.  Hope,  2  Atk. 

668,  26  Eng,  Reprint,  735);  "to  be  at  her 
own  disposal"  (Prichard  v.  Ames,  Turn.  & 
R.  222,  24  Revised  Rep.  31,  37  Eng.  Re- 
print, 1083;  Kirk  v.  Paulin,  7  Vin.  Abr. 
96) ;  "to  be  by  her  laid  out  as  she  shall 
think  fit"  (Ateherly  v.  Vernon,  10  Mod. 
531,  88  Eng.  Reprint  839);  "for  her  own 
use  independent  of  the  husband"  (Wagstaff 
V.  Smith,  9  Ves.  Jr.  520,  32  Eng.  Reprint, 
704;  Dixon  v.  Olmius,  2  Cox,  Ch.  Cas.  414, 
30  Eng.  Reprint,  191;  Simmons  v.  Horwood, 

1  Keen,  9,  48  Eng.  Reprint,  209;  Tullett 
V.  Armstrong,  1  Beav.  1,  48  Eng.  Reprint, 
838,  8  L.  J.  Ch.  N.  S.  19,  2  Jur.  912,  3 
Eng.  Rul.  Cas.  215) ;  "not  subject  to  his 
control"  (Bain  v.  Lescher,  11  Sim.  397,  59 
Eng.  Reprint,  926) ;  "to  her  own  use  and 
benefit  independent  of  any  other  person" 
(Margetts  v.  Barringer,  7  Sim.  482,  58  Eng. 
Reprint,  922)  ;  "to  leceive  the  rents  while 
she  lives,  whether  married  or  single" 
(Goulder  v.  Camm,  1  De  G.  F.  &  J.  146,  45 
Eng.  Reprint,  315,  6  Jur.  N.  S.  113,  1 
L.  T.  N.  S.  224,  8  Week.  Rep.  156);  "her 
receipt  to  be  a  sufficient  discharge"  (Lee  v. 
Prieaux,  3  Bro.  Ch.  381,  382,  29  Eng.  Re- 
print, 591,  596;  Tyler  v.  Lake,  2  Russ.  & 
M.  188,  39  Eng.  Reprint,  366);  "to  be  de- 
livered to  her  on  demand"  (Dixon  v.  Olmius, 

2  Cox,  Ch.  Cas.  414,  30  Eng.  Reprint,  191). 
We  have,  in  our  reports,  many  cases  on 

the  subject.  The  few  which  we  cite  will 
perhaps  give  a  fair  general  view  of  our  law 
in  respect  of  the  matter  in  its  varied  as- 
pects. Powell  V.  Powell,  9  Humph.  477; 
Barnum  v.  Le  Master,  110  Tenn.  638,  69 
L.R.A.  363,  75  S.  W.  1045;  Williford  v. 
Phelen,  120  Tenn.  589,  113  S.  W.  365;  Mitch- 
ell  V.   Chattanooga  Sav.   Bank,   126   Tenn 

669,  150  S.  W.  1141;  Hamilton  v.  Bishop, 
8  Yerg.  33,  29  Am.  Dec.  101;  Beaufort  v. 
Collier,  6  Humph.  487,  44  Am.  Dec.  321; 
Loftus  V.  Penn,  1  Swan,  445;  Gardenhire  v. 
Hinds,  1  Head,  402;  Pearson  v.  Davis,  1 
Heisk.  593 ;  Eaves  v.  Gillespie,  1  Swan,  128 ; 
Woods  V.  Sullivan,  1  Swan,  507;  Houston 
V.  Embry,  1  Sneed,  480;  Meredith  v.  Owen, 
4  Sneed,  223. 

It  may  be  said  of  the  language  in  the  deed 
now  before  us  that  it  is  difficult  to  conceive 
of  the  husband  (without  the  intervention  of 
some  form  of  trust)  owning  property  which 
is  not  at  all  liable  for  his  debts,  nor  sub- 
ject to  his  contractual  powers.  So,  by  ex- 
clusion of  the  legal  incidents  that  attend 


versally  held  to  create  a  separate  estate,  the    the  right  of  property,  it  is  clear  on  principle 
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*'iat  the  language  could  have  no  other  mean- 
ing than  an  intention  to  exclude  the  hus- 
band. 

We  do  not  think  any  strength  is  added  to 
this  conclusion  by  the  clause  restraining 
alienation,  as  insisted  by  learned  counsel. 
Baggett  V.  Meux,  1  Colly.  Ch.  Cas.  138,  63 
Eng.  Reprint,  355;  13  L.  J.  Ch.  N.  S.  228, 
8  Jur.  391;  Tullett  v.  Armstrong,  1 
Beav.  1,  48  Eng.  Reprint,  371,  8  L.  J.  Ch. 
N.  S.  19,  2  Jur.  912,  3  Eng.  Rul.  Cas.  215; 
Stogdon  V.  Lee  [1891]  1  Q.  B.  661,  60  L.  J. 
Q.  B.  N.  S.  669,  64  L.  T.  N.  S.  494,  39 
Week.  Rep.  467,  65  J.  P.  533.  In  the  case 
last  cited  it  is  said  that  to  infer  the  exist- 
ence of  a  separate  estate  from  the  mere  fact 
of  a  restraint  on  alienation  would  result  in 
the  plainly  unsound  conclusion  that  that 
which  is  a  mere  accessory  to  the  separate 
use  for  the  purpose  of  rendering  it  effectual 
ought,  standing  alone,  to  compel  an  implica- 
tion of  that  separate  use  to  which  it  is  only 
an  accessory. 

Before  leaving  this  branch  of  the  case, 
it  is  well  to  note  a  question  debated  at  the 
bar  and  in  the  briefs;  that  is,  whether  our 
Act  of  1849-50  (Shannon's  Code,  §§  4234, 
4235)  has  any  bearing  on  the  controversy. 
The  substance  of  that  statute,  as  construed 
by  our  cases,  is  that,  not  only  can  there  be 
no  dispossession  of  the  husband  and  wife, 
or  either  of  them,  on  a  sale  under  execu- 
tion of  the  husband's  interest  in  the  wife's 
general  real  estate,  during  the  life  of  the 
wife,  but  it  cannot  during  her  life  be  aliened 
by  the  husband  voluntarily  in  such  way  as 
to  dispossess  her,  or,  if  dispossessed,  she 
may  recover  possession  by  suit  through  a 
next  friend,  making  her  husband  a  defend- 
ant. Coleman  v.  Satterfield,  2  Head,  259, 
264,  265;  Lucas  v.  Rickerich,  1  Lea,  728; 
Garth  &  Buckman  v.  Fort,  36  Lea,  683,  687, 
688;  Key  v.  Snow,  90  Tenn.  663,  18  S.  W. 
251;  McCallum  v.  Petigrew,  10  Heisk.  394; 
Corley  v.  Corley,  8  Baxt.  7;  Bryant  v. 
Freeman,  131  Tenn.  87,  L.R.A.1915D,  996, 
173  S.  W.  863.  By  Acts  1879,  chap.  141, 
the  rights  of  the  husband  in  the  wife's  land, 
as  tenant  by  the  curtesy  initiate,  were  so 
reduced  that  he  was  left  only  the  privilege 
of  renting  out  the  land  as  governor  of  the 
family,  and  of  collecting  the  rents  for  the 
benefit  of  the  family.  Parlow  v.  Turner, 
132  Tenn.  339,  347,  178  S.  W.  766;  Abies  v. 
Abies,  86  Tenn.  333,  9  S.  W.  692.  Would 
the  meager  nature  of  the  husband's  interest 
have  any  bearing  on  the  inferences  to  be 
drawn  from  the  language  of  the  deed  in 
question,  which  we  have  just  held  showed 
an  intention  to  create  a  separate  estate  in 
the  wife?  It  would  not.  In  the  discovery 
and  determination  of  a  purpose  to  create  a 
separate  estate,  the  inquiry  is  not  necessar- 
ily confined  to  property  in  which  the  hus- 
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band  w^ould  have  an  interest  but  for  the 
existence  of  such  separate  estate,  rrice  v. 
Planters'  Nat.  Bank,  92  Va.  468,  32  L.R.A. 
214,  23  S.  E.  887. 

We  may  add  that  a  trustee  is  not  es- 
sential to  the  creation  of  a  separate  estate 
(Hamilton  v.  Bishop,  8  Yerg.  33,  42,  29  Am. 
Dec.  101 ) ,  and  that  "property  may  be  given 
to  a  woman  to  her  sole  and  separate  use 
while  she  is  single,  and  not  in  contempla- 
tion of  any  particular  intended  marriage, 
and  the  gift  is  valid  in  that  form,  but  the 
peculiar  qualities  of  the  separate  estate  do 
not  and  cannot  exist  until  she  is  married.'* 
3  Pom.  Eq.  Jur.  3d  ed.  §  1109. 

The  restraint  on  alienation  contained  in 
the  deed  to  Laura  Hudgins  was  valid.  Bag- 
gett V.  Meux,  1  Colly.  Ch.  Cas.  138-153, 
63  Eng.  Reprint,  365-362,  13  L.  J.  Ch.  N. 
S.  228,  8  Jur.  391,  1  Phill.  Ch.  627,  41  Eng. 
Reprint,.  771,  15  L.  J.  Ch.  N.  S.  262,  10 
Jur.  213;  Clive  v.  Carew,  1  Johns.  &  H. 
199,  70  Eng.  Reprint,  719,  28  L.  J.  Ch.  N. 
S.  685,  5  Jur.  N.  S.  487,  7  Week.  Rep. 
433;  Sheriff  v.  Butler,  12  Jur.  N.  S.  329, 
14  L.  T.  N.  S.  510,  14  Week.  Rep.  629; 
Bateman  v.  Faber,  67  L.  J.  Ch.  N.  S.  130 
[1898]  1  Ch.  144,  77  L.  T.  N.  S.  576,  14 
Times  L.  R.  81,  46  Week.  Rep.  215;  Stanley 
V.  Stanley,  L.  R.  7  Ch.  Div.  589,  47  L.  J. 
Ch.  N.  S.  256,  37  L.  T.  N.  S.  777,  26  Week. 
Rep.  310;  Richards  v.  diambers,  10  Vcs. 
Jr.  580,  32  Eng.  Reprint,  970. 

In  Baggett  v.  Meux  supra,  the  testator, 
having  created  a  separate  estate  in  his 
daughters,  used  with  respect  thereto  the 
following  language:  "I  hereby  declare  that 
neither  of  my  said  daughters  shall  sell, 
charge,  mortgage,  or  encumber  the  estates 
or  property  by  me  given,  devised,  and  be- 
queathed to  them."  This  was  held  a  valid 
restriction.  "Now,  it  being  clear  and  ad- 
mitted on  all  hands,"  said  the  vice  chan- 
cellor, "that  with  respect  to  a  life  interest 
given  to  a  married  woman  for  her  separate 
use,  she  may  be  effectually  restrained  from 
doing  during  her  coverture,  any  act  of 
alienation,  total  or  partial  (without  any 
clause  of  forfeiture,  and  without  any  limita- 
tion over  taking  effect  upon  such  an  act), 
it  being  clear,  as  I  apprehend,  that  a 
clause  prohibiting  alienation  or  anticipation 
by  a  married  woman  of  her  separate  estate 
(when  there  is  no  such  provision  of  forfei- 
ture or  limitation  over),  however  the  prohi- 
bition may  be  expressed,  whether  in  terms 
confining  it  to  a  period  of  coverture,  or 
in  terms  general  and  undefined,  or  in  terms 
distinctly  expressing  a  period  beyond  as  well 
as  during  coverture,  has  by  law  validity 
allowed  to  it,  as  to  a  life  interest,  at  least, 
but  that  this  validity  is  by  the  same  law 
(whatever  the  expressions)  not  permitted 
to  extend  to  a  period  beyond  coverture  (that 
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is,  the  law  of  its  own  force  preventing  the 
restriction  from  operation  or  effect  as  to 
any  act  done  when  coverture  does  not  exist), 
...  I  am  at  a  loss  to  discover  any  suf- 
ficient reason  why  that  which  holds  good 
as  to  a  life  interest  should  not  equally  hold 
good  as  to  an  absolute  estate.  Why  should 
there  be  any  difference?" 

This  was  subsequently  affirmed  in  1  Pfaill. 
Ch.  627,  41  £ng.  Reprint,  771,  the  lord 
chancellor  saying:  '*The  object  of  the  doe- 
trine''  establishing  separate  estates  "was 
to  give  to  married  women  the  enjoyment  of 
property  independent  of  her  husband;  but 
to  secure  that  object  it  was  absolutely 
necessary  to  restrain  her  during  coverture 
from  alienation.  The  reasoning  evidently 
applies  to  a  fee  as  much  as  to  a  life  estate, 
to  real  property  as  much  as  to  personal. 
The  power  of  a  married  woman,  independ- 
ent of  the  trust  for  separate  use,  may  be 
different  in  real  estate  from  what  it  is  in 
personal;  but  a  court  of  equity,  having 
created  in  both  a  new  species  of  estacte,  may 
in  both  cases  modify  the  incidents  of  that 
estate." 

And  see  the  great  case  of  Tullett  v.  Arm* 
strong,  4  Myl.  &  C.  377,  41  Eng.  Reprint, 
147,  9  L.  J.  Ch.  N.  8.  41,  3  Eng.  Rul.  Cas. 
215,  in  which  the  subject  was  fully  dis- 
cussed by  Lord  Chancellor  Cott^iham. 

The  validity  of  the  restraint  on  aliena- 
tion in  such  oases  has  been  recognized  in 
this  oountry  in  several  states,  Arkansas, 
Florida,  Georgia,  Kentucky,  North  Carolina, 
South  Carolina,  Texas,  Virginia,  and  West 
Virginia,  and  in  the  Federal  courts.  See 
Hauser  v.  St.  Louis,  28  L.R.A.(N.6.)  426, 
and  note  (06  C.  C.  A.  82,  170  Fed.  006). 

In  this  state  we  have  perhaps  no  direct 
decision  on  the  point,  but  the  principle  is 
clearly  recognized  in  Pooley  v.  Webb,  8 
Goldw.  699;  Young  v.  Young,  7  Coldw.  461, 
476;  Hix  t.  Gosling,  1  Lea,  560;  Eckerly 
v.  McGhee,  85  Tenn.  664,  4  S.  W.  386; 
Webstw-  V.  Helm,  93  Tenn.  322,  24  S.  W. 
488;  Bank  of  Shelby  v.  James,  95  Tenn. 
8,  30  8.  W.  1038.  And  see  Robinson  v. 
Queen,  87  Tenn.  445,  3  L.R.A.  214,  10  Am. 
St.  Rep.  690,  11  8.  W.  38,  where  our  sUt- 
ute  is  referred  to,  whieh  also  recognizes  the 
principle.  Before  passing  from  this  branch 
of  the  cafle,  it  may  be  proper  to  note,  in 
view  of  our  Acts  1913,  chap.  26,  removing 
the  disabilities  of  coverture  in  respect  of 
married  women,  and  practically  making 
their  estate  sejparate,  that  under  the  author- 
ities such  acts  do  not  interfere  with  or 
disturb  the  creation  or  operation  of  the 
equitable  separate  estate  so  long  and  so 
beneficently  enforced  and  protected  in  courts 
of  chancery;  and  therefore  parents  and 
others,  desiring  to  provide  for  wives  or 
children,  may,  by  restraints  on  alienation 
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in  such  settlements,  still  throw  around  them 
the  safeguards  devised  by  the  wisdom  of  the 
great  equity  judges.  Musson  v.  Trigg,  61 
Miss.  172,  182>184;  Hooks  v.  Brown,  62 
Ala.  258;  MacConnell  v.  Lindsay,  131  Pa. 
476,  19  Atl.  306;  Hays  v.  Leonard,  155 
Pa.  474,  26  Atl.  664;  HoUiday  v.  Hively, 
198  Pa.  342,  47  Atl.  988.  And  as  to  the 
necessity  for  such  protection  we  cannot 
refrain  from  quoting  the  following  from 
MacConnell  v.  Lindsay,  131  Pa.  476,  19 
Atl.  306:  '^Neither  has  the  Act  of  1848  or 
the  act  of  1887,  nor  both  of  them  together, 
dispensed  with  the  necessity  which  original- 
ly gave  rise  to  this  equity.  Heretofore  a 
married  woman  was  protected  from  her 
own  improvidence,  as  well  as  the  improvi- 
dence of  her  husband,  by  her  disabilities; 
and,  as  these  disabilities  are  now  to  a  great 
extent  removed,  the  necessity  is  increased, 
rather  than  diminished.  H^r  disabilities, 
her  want  of  power  to  yield  to  her  husband's 
solicitations,  or  to  give  way  to  her  own 
sympathies,  have  always  been  supposed  to 
sfford  her  the  highest  protection.  Com- 
plete protection,  as  the  law  now  stands^ 
therefore,  is  found  only  in  a  trust  for  her 
separate  use." 

As  said  In  Hays  v.  Leonard,  156  Pa.  474, 
26  Atl.  664:  "An  act  of  assembly  cannot 
prevent  the  wife  from  yielding  to  over- 
persuasion  or  coercion.  It  can  declare 
that  her  estate  shall  not  be  encumbered 
or  conveyed  by  her  husband  or  seized  for 
his  debts,  but  so  long  as  she  has  the 
power  to  encumber  or  to  convey,  she  may 
be  plied  with  entreaty  or  argument  or 
threats,  until  her  will  is  overcome  and  her 
property  encumbered  or  lost.  To  protect 
her  from  herself  the  separate  use  trust  has 
an  important  place  to  fill,  and  has  not  been 
rendered  useless  by  the  legislation  referred 
to." 

The  remaining  questions  arise  out  of  the 
facts  now  to  be  stated:  Laura  Hudgins 
intermarried  with  one  Sanders,  by  whom 
she  had  four  children,  f^ree  of  wliom  are 
still  living.  After  the  death  of  Sanders  she 
intermarried  with  the  defendant  P.  T.  Sitz, 
who  survived  her.  By  this  last  marriage 
she  had  one  child,  Turney  Sitz,  who  also 
survived  his  mother.  James  A.  Hudgins 
and  his  wife,  the  parents  of  Laura  Hudgins, 
died  prior  to  the  Intermarriage  of  Laura 
and  the  said  P.  T.  Sitz.  On  February  28, 
1901,  Sitz  and  wife  filed  their  bill  in  the 
chancery  court  of  Franklin  county  against 
her  children  by  the  Sanders  marriage  for 
the  purpose  of  having  the  restraint  on 
alienation  in  the  above-mentioned  deed  de- 
clared void,  because  repugnant  to  the  es- 
tate granted.  The  bill  in  that  case  charged 
that  the  deed  conveyed  an  absolute  estate 
in  fee  simple;  that  the  clause  in  restraint 
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of  alienation  was  repugnant  thereto,  and 
hence  void.  TLe  defendants  were  all  minors 
and  nonresidents.  Publication  was  made 
for  them,  however,  and  a  guardian  ad  litem 
appointed,  who  filed  an  answer  insisting 
that  Laura  Sitz,  the  mother  of  the  defend- 
ants  to  that  bill,  had  only  a  life  estate  and 
possessed  no  power  or  right  to  have  the 
land  sold.  The  chancellor  rendered  a  decree 
declaring  the  clause  in  question  repugnant 
to  the  granting  clause,  and  void,  and  that 
Sitz  and  wife  had  the  right  to  dispose  of 
the  land  as  fully  as  if  the  restraining  clause 
had  never  been  written  into  the  deed.  Sub- 
sequently Sitz  and  wife  executed  a  deed  in 
trust  on  the  land  to  J.  R.  Clark,  trustee,  to 
secure  the  Union  Central  Life  Insurance 
Company  for  a  loan  of  $1,000.  Later  Sitz 
and  wife  attempted  to  convey  the  land  to 
one  P.  A.  Shadow,  a  defendant  in  the  pres- 
ent proceeding,  for  the  consideration  of 
$3,000,  $2,000  of  which  was  paid  in  cash, 
and  the  remaining  $1,000  by  Shadow's  as- 
sumption of  the  debt  due  the  insurance 
company.  This  deed  was  executed  on  Au- 
gust 21,  1903.  On  April  2,  1004,  Shadow 
executed  a  mortgage  on  the  land  to  the 
same  trustee  Clark,  to  secure  a  loan  of 
$2,000  made  to  him  by  the  same  insurance 
company.  On  January  13,  1906,  Mrs.  Laura 
Sitz  died.  On  August  27,  1906,  the  present 
complainants,  being  all  of  the  children  of 
Mrs.  Sitz  by  both  marriages,  brought  their 
suit  in  equity  to  recover  the  land  as  heirs 
at  law  of  Mrs.  Sitz.  After  that  suit  was 
brought  Shadow  conveyed  the  land  to  de- 
fendant J.  H.  Collins  for  the  consideration 
of  $7,000,  of  which  $1,000  was  paid  in  cash, 
$3,000  by  the  assumption  of  the  mortgage 
debts,  and  the  residue  in  equal  instalments, 
payable  during  the  years  1010,  1012,  and 
1913.  That  bill  was  filed  for  the  purpose 
of  reviewing  the  former  decree  concerning 
the  invalidity  of  the  clause  in  restraint  of 
alienation.  That  bill  never  came  to  a  hear- 
ing, was  pending  when  the  present  bill  was 
filed,  but  the  record  was  lost,  and  could  not 
be  found.  The  present  bill  was  filed  June 
3,  1911.  This  bill  recites  the  matters  pre- 
viously stated,  avers  the  validity  of  the  re- 
straining clause  in  the  Hudgins  deed, 
attacks  the  decree  of  the  chancery  court  de- 
claring that  clause  void,  charges  that  the 
decree  itself  was  void  on  the  ground  that 
the  court  had  no  power  to  make  it,  but,  if 
not  void,  sought  to  have  it  reviewed  and 
set  aside.  The  bill  alleged  the  ages  of  the 
complainants  as  follows:  Lizzie  Travis 
(formerly  Sanders),  twenty- three;  Mattie 
Ray  (formerly  Sanders),  twenty;  Willia 
Sanders,  eighteen;  and  that  Turney  Sitz 
was  a  minor  of  tender  years,  all  of  which 
was  sustained  by  the  evidence.  The  defend- 
ants filed  a  demurrer  to  the  bill,  which  was 
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sustained  by  the  chancellor,  but  on  appeal 
to  the  court  of  civil  appeals  that  decree 
was  reversed,  and  tho  cause  remanded  for 
answer  and  a  hearing  on  the  merits.  De- 
fendant Collins  answered,  admitting  in  sub- 
stance the  allegations  of  the  bill  so  far  as 
we  have  recited  them,  but  denying  the  va- 
lidity of  the  clause  in  the  deed  againat 
alienation,  or  any  error  in  the  decree  in 
respect  thereof;  averring  that  the  proceed- 
ing was  instituted  at  the  instance  of  Mrs. 
Sitz,  that  the  consideration  paid  by  Shadow 
was  a  fair  one,  that  it  was  paid  directly  to 
Mrs.  Sitz,  and  that  the  deed  to  Shadow 
was  made  according  to  her  own  will  and 
wish;  averring  that  defendant  Collins  had 
paid  to  Shadow  all  of  the  consideration 
promised  except  $1,000;  pleading  that  he 
(Collins)  is  a  bona  fide  purchaser  of  the 
land,  without  notice  of  any  coercion,  prac- 
tised by  Sitz  upon  his  wife,  if  any  such  was 
practised;  that  the  bill  filed  by  complain- 
ants on  August  27,  1006,  against  Shadow, 
had  been  abandoned  when  he  (Collins)  pur- 
chased from  Shadow ;  that  the  complainants 
were  estopped  by  the  fact  that  their  mother, 
Laura  Sitz,  had  filed  the  bill  of  February 
28,  1901,  making  the  allegations  contained 
therein,  and  that  such  proceedings  were 
had  in  that  cause  as  that  tiie  clause  against 
alienation  waq  declared  void,  and  that  she 
took  an  absolute  estate  under  the  deed, 
and  by  the  fact  that  she  and  her  husband 
executed  the  mortgage  to  the  insurance 
company,  and  made  the  deed  to  Shadow; 
that  ''respondent  relied  upon,  and  acted  up- 
on, the  conduct  of  the  said  f^aura  Hudgins 
Sitz  in  filing  said  bUl  and  procuring  said 
decree,  as  well  as  her  conduct  in  the  execu- 
tion of  said  mortgage  to  the  Union  (Antral 
Life  Insurance  Company,  and  the  convey- 
ance to  P.  A.  Shadow;  and  respondent  is 
advised  and  avers  that  her  conduct  in  that 
behalf  estops  her  and  those  claiming  under 
her,  and  respondent  pleads  it  as  an  estop- 
pel;" that  at  all  events,  P.  T«  Sitz  having 
survived  his  wife  and  there  having  been  a 
child  of  the  marria^,  he  was  entitled  to  an 
estate  by  the  cttrtesy  in  the  land,  and  this 
estate  if  no  more,  passed  to  defendant  Col- 
lins by  the  deed  which  Shadow  made  to  him. 
P.  A.  Shadow  filed  an  answer  containing 
the  same  defenses.  P.  T.  Sitz  filed  an  an- 
swer in  full  aco(^d  with  the  answers  jnst 
referred  to. 

The  evidence  fails  to  show  that  Mrs.  Sitz 
was  coerced  into  filing  the  bill  to  have  the 
clause  against  alienation  declared  void,  or 
into  subsequently  mortgaging  the  land  co 
the  insurance  company,  or  into  thereafter 
selling  the  land  to  defendant  Shadow;  but 
it  also  fails  to  show  that  she  received  the 
money  arising  from  the  loan.  The  weight 
of  the  evidence  is  to  the  effect  that  Sitz 
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himself  received  the  money  borrowed  from 
the  insurance  company.  The  $2,000  pur- 
chase money  arising  from  the  sale  to  Shad- 
ow was  paid  by  his  check,  which  was  re> 
oeived  and  indorsed  by  Mrs.  Sitz.  The  evi- 
dence fails  to  show  that  the  price  paid  by 
Shadow  was,  at  the  time,  a  full  and  fair 
price  for  the  tract.  * 

The  bill  in  the  present  case  is  in  sub- 
stance and  legal  effect  an  original  bill  in 
the  nature  of  a  bill  of  review.  That  such  a 
bill  may  be  filed  by  minors  to  question  mat- 
ters adjudged  against  them  is  well  settled. 
Livingston  v.  Noe,  1  Lea,  63,  64;  McCown 
V.  Moores,  12  Lea,  636,  637  et  seq.  But, 
whether  treated  as  an  original  bill  in  the 
nature  of  a  bill  of  review  or  simply  as  a 
bill  of  review  for  error  apparent,  the  rights 
of  innocent  purchaser  under  a  decree  could 
not  thereby  be  interfered  with.  Winchester 
▼.  Winchester,  1  Head,  460,  500;  Livingston 
▼.  Noe,  1  Lea,  66,  66;  Anderson  v.  Ammon- 
ett,  9  Lea,  1,  11-13;  Greenlaw  v.  Green- 
law, 16  I»ea,  436,  441;  Wilson  v.  Schaefer, 
307  Tenn.  300  and  330  et  seq.  64  S.  W. 
208.  And  see  Stephens  v.  Porter,  11  Heisk. 
341,  344,  and  Puckett  v.  Wynns,  132  Tenn. 
613,  522  et  seq.  178  S.  W.  1184. 

But  although  the  defense  of  innocent  pur- 
chaser was  made  in  the  answers,  yet  little 
evidence  seems  to  have  been  submitted 
thereon,  except  the  fact  that  Shadow  had 
paid  $2,000  of  the  purchase  money  to  Mrs. 
Sitz;  nor  is  there  any  error  assigned  under 
that  defense,  the  parties  appearing  to  have 
proceeded  in  the  actual  conduct  of  the  case 
as  if  the  question  were  a  matter  of  original 
litigation  on  the  merits  of  the  clause  in  re- 
straint of  alienation.  Nor  are  we  pre- 
pared to  say  that  they  did  not  act  correct- 
ly in  so  doing,  since  under  the  deed  the 
children  of  Mrs.  Sitz  had  no  interest,  and 
could  have  none  save  as  her  heirs  at  law. 
Tlie  bill,  then,  filed  by  Sitz  and  wife,  was 
in  «ub8tance  an  ex  parte  proceeding  to  ob- 
tain the  opinion  of  the  chancellor  as  to  the 
validity  of  the  restraining  clause.  If  it 
had  been  filed  directly  for  the  purpose  of 
obstaining  leave  of  the  chancellor  to  vio- 
late that  clause,  he  would  have  been  without 
jurisdiction  of  the  subject-matter,  and  his 
decree  would  have  been  inoperative.  Hix 
V.  Gosling,  1  Lea,  560.  So  a  collusive  de- 
cree between  husband  and  wife  can  be 
treated,  as  to  third  parties,  only  as  a  deed 
between  them.  Old  Folks  Soc.  v.  Millard, 
86  Tenn.  657,  8  8.  W.  861.  The  same  would 
be  true  of  a  decree  obtained  by  husband  and 
wife  concerning  the  validity  of  a  deed,  or 
any  clause  thereof,  filed  against  persons 
who  on  the  face  of  the  bill  had  no  interest 
in  the  controversy. 

The  errors  assigned  by  the  defendants  are 
L.R.A.191 7A. 


that  the  court  of  civil  appeals  erred  (1)  in 
overruling  the  demurrer  to  the  bill;  (2) 
in  holding  that  the  clause  in  restraint  of 
alienation  was  valid;  (3)  in  holding  that 
Collins  was  not  entitled  to  restitution  of 
the  purchase  money  paid  by  Shadow  to  Mrs. 
Sitz  for  the  land  in  controversy. 

The  case  was  first  before  the  court  of 
civil  appeals  on  bill  and  demurrer.  That 
court  overruled  the  demurrer,  and  remanded 
the  case  to  the  chancellor  for  answer  and 
further  proceedings.  That  decree  was  not 
questioned  in  the  supreme  court  by  certio- 
rari, and  so  the  case  went  back  for  trial. 
It  was  then  tried  in  the  chancery  court,  a 
final  decree  rendered,  an  appeal  prayed 
again  to  the  court  of  civil  appeals,  a  de- 
cree by  that  court,  and  the  cause  was  then 
brought  to  this  court.  Now,  assuming, 
without  deciding,  that  this  court  could,  un- 
der such  a  state  of  the  record,  review  the 
action  of  the  court  of  civil  appeals  on  the 
demurrer,  we  say  that  the  only  point  re- 
lied on  in  the  brief  accompanying  the  as- 
signment of  errors  is  the  pendency  of  a 
prior  suit  on  the  same  matter.  That  would 
not  be  ground  of  demurrer,  but  for  a  motion 
to  elect.  The  authority  cited  to  sustain  the 
ground  of  demurrer  stated  ( Clark  v.  Garrett, 
6  Lea,  262)  does  not  sustain  the  point,  al- 
though there  is  an  erroneous  statement  to 
that  effect  in  the  syllabus.  However,  there 
can  be  nothing  in  the  suggestion,  because 
the  bill  states  that  the  record  in  the  old 
case  had  been  lost  and  could  not  be  lofind. 

The  point  contained  in  the  defendants' 
second  assignment  of  error,  as  to  the  valid- 
ity of  the  clause  restraining  alienation,  the 
commanding  question  in  the  case,  is  dis- 
posed of  in  the  outset  of  this  opinion. 

The  third  of  defendants'  assignments  will 
now  be  considered. 

The  general  rule  undoubtedly  is  that  a 
married  woman  will  not  be  permitted,  in  a 
court  of  equity,  to  disaffirm  a  voidable  sale 
made  by  her,  the  consideration  of  whicb  has 
been  paid  directly  to  her,  except  on  condi- 
tion that  she  refund  the  purchase  money,  or 
that  it  be  declared  a  lien  upon  the  property. 
Bradshaw  v.  Van  Valkenburg,  97  Tenn.  316, 
323,  37  S.  W.  88;  Cox  v.  Building  &  Loan 
Asso.  101  Tenn.  400,  48  S.  W.  226;  Harris 
v.  Smith,  98  Tenn.  286,  39  S.  W.  343;  Pil- 
cher  V.  Smith,  2  Head,  208;  Aiken  v.  Suttle, 
4  Lea,  103.  This  rule,  however,  does  not 
apply  where  the  sale  has  been  made  in  vio- 
lation of  a  clause  in  restraint  of  alienation, 
and  the  reason  is  that  the  imposition  of 
such  a  condition  would  render  the  clause 
nugatory,  destroy  the  settlement,  and  so 
set  at  naught  the  purpose  of  the  settlor  in 
creating  it.  Bank  of  Shelby  v.  James,  96 
Tenn.  8,  30  S.  W.  1038;  Sheriff  v.  Butler, 
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12  Jur.  N.  S.  329,  14  L.  T.  N.  S.  510,  U 
Week.  Rep.  629;  Bateman  v.  Faber,  67  L.  J. 
Ch.  N.  S.  130  [1898]  1  Ch.  144,  77  L.  T. 
N.  S.  676,  14  Times  L.  R.  81,  46  Week.  Rep. 
215;  Stanley  v.  Stanley,  L.  R.  7  Ch.  Div. 
589,  47  L.  J.  Ch.  N.  S.  2.)6,  37  L.  T.  N.  S. 
777,  26  Week.  Rep.  310;  Clive  v.  Carew,  1 
Johns.  &  H.  199,  70  Eng.  Reprint,  719,  28 
L.  J.  Ch.  N.  S.  685,  5  Jur.  N.  S.  487,  7 
Week.  Rep.  433,  and  see  Richards  v.  Cham- 
bers, 10  Ves.  Jr.  680,  32  Eng.  Reprint,  970, 
on  the  general  principle. 

It  may  be  found  useful  to  refer  more  par- 
ticularly to  one  or  two  of  these  English 
cases.  In  Sheriff  v.  Butler,  the  facts  were 
that  a  trustee,  holding  in  trust  certain  old 
bank  shares  under  a  marriage  settlement, 
accepted  an  allotment  of  new  shares  in  the 
same  bank,  which  afterwards  failed.  The 
settlement  contained  a  clause  against  antici- 
pation. The  cestui  que  trust,  a  married 
woman,  urged  the  trustee  to  take  the  new 
shares,  and  she  herself  sent  to  the  bank  the 
form  filled  up  by  him.  In  the  suit  a  call 
as  to  the  old  shares  was  directed  to  be  paid 
out  of  the  trust  estate,  but  as  to  the  new 
shares  it  was  held  the  trustee  could  not  be 
indemnified.  In  Stanley  v.  Stanley,  the 
oase  was  this:  A  wife,  having  property 
settled  to  her  separate  use,  with  restraint 
upon  anticipation,  concurred  in  a  fraudu- 
lent mortgage  upon  the  property,  conceal- 
ing the  restraint  on  anticipation.  The 
mortgagee,  having  discovered  the  fraud,  ob- 
tained from  the  married  woman  a  warrant 
of  attorney,  entered  up  judgment  thereon, 
and  afterwards  obtained  a  charging  order 
on  a  dividend  due  to  her  the  very  day  it 
became  due.  It  was  held  that  this  was  a 
mere  device  to  make  her  future  income  a 
security  for  the  mortgage  debt,  and  an  at- 
tempt to  do  indirectly  what  could  not  be 
done  directly,  and  that  such  charging  order 
must  be  discharged,  because  in  no  case  and 
by  no  device  could  the  restraint  on  antici- 
pation  be  evaded.  And  so  in  Bateman  y. 
Eaber  it  was  held  that  the  doctrine  of  es- 
toppel could  not  be  so  used  as  to  enable  a 
married  woman  to  deprive  herself  of  income 
settled  to  her  separate  use  with  a  restraint 
on  anticipation;  that  she  could  not  by  an 
admission  raise  an  estoppel  against  herself 
so  as  to  bind  her  interest. 

The  defendants'  third  assignment  must, 
for  the  reasons  stated,  be  overruled.  To 
sustain  it  would  be  but  the  approval  of  a 
device  for  the  evasion  of  the  restraint  on 
alienation. 

Next  in  order  is  the  complainants'  as- 
signment to  the  effect  that  the  court  of 
civil  appeals  erred  in  refusing  to  give  com- 
plainants a  recovery  for  the  rents  which  ac- 
crued from  the  date  of  the  conveyance  to 
L.R.A.1917A. 


Shadow  down  to  the  death  of  Mrs.  Sitz, 
their  mother,  if  the  court  should  be  of  opin- 
ion tliat  an  estate  by  the  curtesy  survived 
in  Sitz,  and,  if  not,  then  all  rents  that  ac- 
crued from  the  date  when  Sitz  and  wife 
surrendered  possession.  If  Mrs.  Sitz  were 
suing,  we  are  unable  to  see  how,  on  the 
principles  already  stafbd,  a  recovery  could 
be  denied  her;  but  she  is  dead,  and  her  ad- 
ministrator is  not  before  the  court.  Com- 
plainants, suing  merely  as  heirs  at  law, 
cannot  recover  rents  that  became  due  to  the 
decedent.  However,  laying  out  of  view  the 
existence  of  a  tenancy  by  the  curtesy  in 
the  surviving  husband,  they  could  recover 
for  rents  not  in  arrears  at  her  death.  Ro- 
wan V.  Riley,  6  Baxt.  67 ;  Smith  ^.  Thomas, 
14  Lea,  324;  Combs  v.  Combs,  131  Tenn. 
66,  173  S.  W.  441. 

This  brings  us  to  the  question  whether 
the  court  of  civil  appeals  erred  in  holding 
that  P.  T.  Sitz  was  entitled  to  a  tenancy 
by  the  curtesy.  In  this  we  are  of  the  opin- 
ion there  was  no  error.  All  of  the  elements 
of  the  estate  existed, — ^marriage,  birth  of 
issue  capable  of  inheriting,  seisin  in  the 
wife,  and  death  of  the  wife.  There  is  no 
language  in  the  deed  cutting  off  the  hus- 
band's marital  righte  beyond  the  death  of 
the  wife.  Such  intention  must  be  clearly 
expressed.  Carter  v.  Dale,  3  Lea,  710,  31 
Am.  Rep.  660;  Frazer  v.  High  tower,  12 
Heisk.  94;  Bingham  v.  Weller,  113  Tenn.  70, 
69  L.R.A.  370,  106  Am.  St.  Rep.  803,  81  S. 
W.  843. 

We  are  referred  to  Monroe  v.  Van  Meter, 
100  III.  347,  as  authority  for  the  proposi- 
tion that  there  can  be  no  tenancy  by  the 
curtesy  when  the  conveyance  is  to  the  feme 
free  from  the  debts  and  liabilities  of  the 
husband.  That  case  does  so  hold,  but  its 
authority  is  much  impaired  by  the  fact  that 
at  the  time  curtesy  did  not  exist,  in  Illi- 
nois, as  shown  in  the  opinion,  it  having 
been  abolished  by  statute,  and  the  evidence 
failing  to  show  that  the  issue  was  born 
before  the  passage  of  the  act,  it  also  appear- 
ing in  that  case  that  the  wife  left  a  will  by 
which  she  disposed  of  the  property,  and  the 
two  grounds  mentioned  were  held  to  fur- 
nish a  basis  for  the  decision  that  there  waB 
no  curtesy.  W^hat  was  said  on  the  third 
ground,  that  there  oould  be  no  curtesy 
where  the  conveyance  was  to  be  free  of  the 
husband's  debts,  was  merely  in  passing,  and 
can  be  of  little  weight  as  authority.  How- 
ever, in  all  three  of  our  own  cases  cited  the 
conveyance  excluded  the  husband's  debts. 
We  quote  the  language  of  the  last  only: 
"To  Mrs.  Caroline  Isabella  Weller  and  her 
bodily  heirs,  forever,  a  certain  piece  or  par- 
cel of  land  on  Market  street,  in  Memphis, 
Tennessee,  to  be  hf^ld  by  her  to  her  own 


TRAVIS  V.  SITZ. 


679 


bodily  heirs,  free  from  the  debts  and  lia- 
bilities of  her  husband,  Jacob  Weller.*' 
Bingham  v.  Weller,  supra. 

It  was  held  that  the  husband  had,  under 
this  deed,  a  tenancy  by  the  curtesy;  his 
wife  having  died  after  having  had  issue 
capable  of  inheriting. 

It  is  insisted  for  complainants  that  the 
failure  to  use  the  word  "assigns"  in  the 
deed  has  some  bearing  on  the  question.  We 
are  unable  to  see  how.  The  words,  ''heirs 
and  assigns/'  are  customary  in  deeds,  but 
in  this  state,  under  our  statute  (Shannon's 
Code,  §  3672),  wholly  unnecessary.  How- 
ever, it  has  been  held  that  the  use  of  the 
word  '^assigns"  indicates  an  intention  to 
give  the  grantee  the  power  of  sale.  Teague 
V.  Sowder,  121  Tenn.  132,  114  S.  W.  484; 
Kendall  v.  Clapp,  163  Mass.  69,  39  K.  £. 
773;  Goetz  v.  Ballou,  64  Hun,  490,  19  N.  Y. 
Supp.  433;  Johnson  v.  Morton,  28  Tex.  Civ. 
App.  296,  67  8.  W.  790,  791.  It  was  there- 
fore a  very  appropriate  precaution  to  omit 
that  word  in  a  deed  restraining  alienation. 

It  is  insisted  that  the  expression,  to 
"Laura  Hudgins  and  her  heirs  free  from 
the  debts,"  etc.,  imports  a  purpose  to  cut 
off  the  curtesy.  The  argument  is  that  the 
use  of  the  word  "heirs"  was  necessary  to 
carry  a  fee  under  our  statute,  that  every 
word  in  a  deed  must  be  given  some  mean- 
ing, and  that  the  only  meaning  that  could 
be  imputed  would  be  the  cutting  off  of  the 
curtesy,  since  the  heirs  would  take  no  in- 
terest under  the  deed  free  from  the  debts 
of  the  husband,  unless  the  curtesy  should 
be  denied.  It  is  enough  to  say  that  in  the 
three  cases  we  have  cited  (Garter  y.  Dale, 
Frazer  v.  Hightower,  and  Bingham  v.  Wel- 
ler) the  same  term  occurred,  and  in  all  of 


them  curtesy  was  allowed  notwithstanding. 
No  importance  was  attached  to  the  term,  as 
indeed  none  should  have  been.  Old  forms 
of  e?(pression  linger  in  the  minds  of  drafts- 
men of  deeds  and  other  instruments,  and 
importance  should  not  be  attached  to  them, 
when  under  the  law  they  do  not  necessarily 
show  a  purpose  to  qualify  estates  granted 
under  statutory  forms  of  expression  like- 
wise used,  where  such  statutory  expressions 
are  themselves  sufficient  to  oarry  an  estate. 

Lastly,  it  is  insisted  for  complainants 
that,  inasmuch  as  there  were  four  children 
by  the  first  marriage  and  only  one  by  the 
last,  the  surviving  husband,  P.  T.  Sitz, 
should  have  a  curtesy  interest  in  only  an 
undivided  one  fifth  of  the  land.  The  argu- 
ment is  that,  inasmuch  as  the  curtesy  was 
conceded  to  the  husband  originally  because 
of  his  duty  to  support  the  diildren  of  the 
marriage,  the  reason  fails  in  the  case  of 
stepchildren,  and  therefore  the  estate 
should  cease  in  proportion.  Whatever  may 
have  been  the  original  reason,  it  has  long 
since  become  a  rule  of  property  that  the 
estate  exists  when  the  four  requisites  which 
we  have  recited  exist.  So,  even  if  all  the 
children  should  die  in  early  infancy,  leav- 
ing the  father  wholly  unburdened  with  the 
duty  of  supporting  any  child,  and  he  should 
survive  his  wife,  he  would  under  the  la'w  be 
entitled  to  curtesy,  if  the  other  requisites 
existed.  This  was  the  case  of  Templeton 
V.  Twitty,  88  Tenn.  695,  606,  14  S.  W.  435, 
in  which  it  was  held  the  husband  was  en- 
titled to  curtesy.  This  assignment  must 
therefore  be  overruled. 

The  result  is  that,  for  the  reasons  here- 
in stated,  the  decree  of  the  Gourt  of  Givil 
Appeals  is  in  all  things  affirmed. 


Annotation — ^Validity  of  limitation  upon  power  of  alienation  imposed  up- 
on grant  or  devise  of  equitable  estate  to  married  ¥roman* 

married  women,  and  in  efiPect  making  all 
property  of  a  married  woman  separate 
estate,  had  the  effect  of  removing  the 
disabilities  adhering  to  a  separate  es- 
tate; and  therefore  that  a  provision  in 
a  deed  whereby  property  was  conveyed 
to  a  married  woman  ''to  be  her  sole  and 
separate  estate,  free  from  the  debts  and 
control  of  her  husband,  or  any  husband 
she  may  ever  have,  with  the  right  to 
dispose  of  the  same  by  last  will  and  tes- 
tament or  writing  in  the  nature  thereof, 
but  without  power  to  mortgage  or 
otherwise  to  encumber  or  to  sell  or  con- 
vey the  same  darinj^  her  life,"  was  an 
unreasonable  restraint  upon  the  inher- 
ent and  inseparable  right  of  alienation 
appurtenant  to  every  vested  estate  in 
fee. 


The  question  above  stated  is  covered 
by  a  note  to  Hauser  v.  St,  Louis,  28 
L.R.A.(N.S.)  426,  to  which  the  present 
note  is  supplemental. 

Travis  v.  Sitz,  ante,  671,  in  upholding 
the  validity  of  a  restraint  upon  aliena- 
tion imposed  upon  the  separate  equitable 
estate  of  a  married  woman,  notwith- 
standing the  existence  of  a  married  wo- 
man'is  enabling  act,  is  at  variance  with 
the  cases  cited  in  the  note  referred  to,  as 
well  as  with  a  decision  handed  down 
since  the  compilation  of  such  note.  Crop- 
per y.  Bowles  (1912)  150  Ky.  393,  150 
S.  W.  380,  in  which  it  was  held  that  the 
Kentucky  Act  of  March  15th,  1894  (Ky. 
Stat.  art.  3,  chap.  66),  abolishing  the  dis- 
tinction which  previously  existed  be- 
tween the  separate  and  general  estates  of 
L.R.A.1017A. 
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ANNOTATION— LIMITATION  OF  POWER  OF  ALIENATION. 


It  may  be  pointed  out  that  the  ques- 
tion under  discussion  never  can  arise  in 
Pennsylvania,  the  courts  of  which  hold 
that  a  married  woman  has  no  powers 
over  her  separate  estate  except  such  as 
are  given  by  the  trust  instrument,  and 
that  even   these  must   be   strictly  con- 


strued; and,  further,  that  such  powers 
are  not  enlarged  by  the  married  women's 
enabling  acts.  See  MacConnell  v.  Lind- 
say, (1890)  131  Pa.  476,  19  AtL  258; 
Holliday  v,  Hively  (1901)  198  Pa.  335, 
47  AtL  988.  E.  S.  0. 


KANSAS  SI7PKBM£  COURT. 

LUCY  J.  PHILLIPS,  Clerk  of  the  District 

Court  of  Woodson  County. 

v. 

A.  H.  GILUS,  Receiver  of  Yates  Center  Na- 
tional Bank,  Appt. 

(98  Kan.  383,   158  Pac.  23.) 

Bank  ^-  public  funds  —  special  deposit. 

1.  Where  deposits  in  a  bank  are  made 
from  time  to  time  to  the  credit  of  a  deposi- 
tor as  a  public  officer,  entry  thereof  being 
made  in  a  pass  book,  and  checks  are  drawn 
and  paid  in  the  ordinary  course  of  business, 
monthly  statements  being  rendered,  testi- 
mony that  it  was  the  purpose  of  the  de- 
positor that  the  funds  should  be  kept  sepa- 
rate, and  should  be  always  there  so  that 
they  could  be  checked  out  at  any  time,  af- 
fords no  basis  for  regarding  the  amount  on 
hand  as  a  special  deposit. 

For  other  cases,  see  Banks,  IV,  a,  1,  in  Dig. 
1-52  N.  fif. 

Same  —  priority. 

2.  The  claim  of  an  officer  for  funds  de- 
posited by  him  in  a  bank  which  has  be- 
come insolvent  is  entitled  to  no  priority  of 
payment  merely  because  of  their  public 
character. 

For  other  oases  see  Banks,  V,  in  Dig,  1-52 
N.B. 

Same  —  trust. 

3.  Where  public  funds  are  deposited  in 
violation  of  law  in  a  bank  which  has  knowl- 
edge of  the  facts,  the  title  does  not  pass, 
and  a  trust  results  which,  in  case  of  in- 
solvency, may  be  enforceable  against  the  re- 
ceiver. 

For  other  cases  see  Banks,  V.  in  Dig.  1-52 
N,  8. 

Same  ^  deposit  by  clerk  of  court. 

4.  In  tlie  absence  of  a  statute  either  ex- 
pressly allowing  or  expressly  forbidding  it, 
the  act  of  the  clerk  of  the  district  court  in 
placing  the  funds  in  his  official  custody  on 
general  deposit  in  a  bank,  to  his  credit  as 
such  officer,  is  not  illegal,  and  therefore  the 
title  passes  and  no  trust  results. 

For  other  cases  see  Banks,  V.  in  Dig.  1-52 
.V.  S. 

(June  10,  1916.) 

Headnotes  by  Masoit,  J. 

Note.  —  For  preference  in  respect  to  pub- 
lic fund  in  bank  which  subsequently  becomes 
insolvent,  see  annotation  following  this  case, 
post,  683. 
L.R.A.1917A. 


APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Woodson 
County  in  plaintifTs  favor  in  an  action 
brought  to  recover  the  amount  deposited  in 
an  insolvent  bank  by  plaintiff  to  her  credit 
as  clerk  of  the  district  court.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Altes  H.  Campbell,  for  appellant: 

The  deposit  was  a  general,  and  not  a 
special,  deposit. 

State  ex  rel.  Coleman  v.  Dickersou,  71 
Kan.  769,  81  Pac.  497;  Piano  Mfg.  Co.  v. 
Auld,  14  S.  D.  512,  86  Am.  St.  Rep.  775, 
86  N.  W,  21;  McLain  v,  Wallace,  103  Ind. 
662,  6  N.  E.  911;  Alston  v.  State,  92  Ala. 
124,  13  L.R.A.  659,  9  So.  732.;  Butcher  v. 
Butler,  134  Mo.  App.  61,  114  S.  W.  564; 
Koclling  V.  State,  88  Wis.  602,  60  N.  W. 
822;  Warren  v.  Nix,  97  Ark.  374,  135  S.  W. 
896;  Mutual  Acci.  Asso.  v.  Jacobs,  141  111. 
261,  16  L.R.A.  516,  33  Am.  St.  Rep.  302, 
31  N.  E.  414;  Young  v.  Bundy,  —  Tex.  Civ. 
App.  — ,  158  S.  W.  666;  Minard  v.  Watts, 
186  Fed.  245;  Fletcher  v.  Sharpe,  108  Ind. 
276,  9  N.  £.  142;  Brown  v.  Sheldon  State 
Bank,  139  Iowa,  83,  117  N.  W.  289;  Brad- 
ley V.  Chesebrough,  111  Iowa,  126,  82  N.  W. 
472;  Jones  v.  Chesebrough,  105  Iowa,  303, 
76  N.  W.  97 ;  Paul  v.  Draper,  168  Mo.  197, 
81  Am.  St.  Rep.  296,  69  S.  W.  77;  People 
v.  California  Safe  Deposit  &  T.  Co.  168  Cal. 
241,  L.R.A.1916A,  299,  141  Pac  1181. 

A  national  bank  is  without  power  to  as- 
sume the  attitude  of  a  bailee  or  trustee  of 
a  special  deposit. 

Hawkins  v.  Cleveland,  C.  C.  &  St.  L.  R, 
Co.  32  C.  C.  A.  198,  60  U.  S.  App.  561,  89 
Fed.  271;  Easton  v.  Iowa,  188  U.  S.  220, 
237,  238,  47  L.  ed.  462,  459,  23  Sup.  Ct.  Rep. 
288,  12  Am.  Crim.  Rep.  622;  Lucas  County 
V.  Jamison,  170  Fed.  345. 

Mr.  G.  R.  Gard  also  for  appellant. 

Messrs.  Lamb  &  Hogueland  and 
George  R.  Stephenson  for  appellee. 

Mason,  J.,  delivered  the  opinion  of  the 
court: 

The  Yates  Center  National  Bank  became 
insolvent.  At  the  time  it  closed  its  doors 
Lucy  J.  Phillips,  the  clerk  of  the  district 
court  of  Woodson  county,  had  on  deposit  to 
her  credit  as  such  officer  the  sum  of  $2,- 
703.76.  She  brought  an  action  against  the 
receiver  for  this  amount,  on  the  theory  that 
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it  constituted  a  trust  fund.    She  recovered 
a  judgment,  and  the  defendant  appeals. 

1.  'ihe  contention  is  made  in  behalf  of  the 
plain  till  that  she  placed  the  funds  which 
she  held  as  clerk  in  the  bank  as  a  special 
deposit.  It  was  shown  that  for  a  time  she 
deposited  money  received  in  her  official  ca- 
pacity, together  with  that  belonging  to  her> 
self,  in  her  name  individually,  without  any- 
thing to  indicate  its  character.  Within  a 
few  months,  however,  she  changed  this  prac- 
tice and  caused  the  funds  in  her  official 
custody  to  be  transferred  to  her  account  as 
clerk,  thereafter  making  deposits  and  checks 
by  that  designation.  A  running  account 
was  kept  and  deposits  were  made  and  checks 
drawn  in  the  usual  course  of  business,  for 
a  period  of  over  four  years,  an  ordinary 
pass  book  being  used  and  monthly  state- 
ments being  rendered.  She  testified  con- 
cerning the  transfer:  "I  told  Mr.  Ricker 
[the  president  of  the  bank]  the  most  of  the 
money  on  deposit  was  held  by  me  as  clerk 
of  the  court,  and  wanted  it  arranged  so  that 
it  would  show  that  it  was  office  money,  and 
not  a  personal  account,  and  he  suggested 
thlit  I  deposit  it  in  this  way  so  that  it 
would  show  kept  separate.  .  .  .  Told 
him  I  wanted  to  change  it  and  put  the 
clerk^s  money  to  a  deposit  so  it  would  be 
separate." 

The  question  was  asked:  "But  your  idea 
was  that  you  would  separate  your  personal 
funds  from  those  others;  that  is  right?" 
She  answered:  "Yes;  well,  I  wanted  my 
personal  funds  separate  from  the  others, 
and  I  also  wanted  it  so  it  would  be  there 
and  could  be  checked  out  at  any  time." 

It  is  clear  that  the  deposit  was  general. 
To  have  made  it  special  the  arrangement 
must  have  contemplated  the  safe-keeping 
and  return  of  the  very  money  left  with  the 
hank.  The  manner  in  which  the  business 
was  conducted,  the  use  of  the  pass  book,  the 
issuance  and  payment  of  checks,  the  bal- 
ancing of  the  account,  all  indicate  the  ordi- 
nary relations  between  banker  and  deposit- 
or. State  ex  rel.  Coleman  v.  Dickerson,  71 
Kan.  769,  81  Pac.  497;  3  R.  C.  L.  518,  619, 
522.  The  purpose  of  the  plaintiff  that  the 
money  should  "be  there,"  so  that  it  could 
be  checked  out  at  any  time,  is  one  which 
actuates  most  depositors,  and  does  not  im- 
ply an  understanding  that  the  bank  was 
to  keep  and  return  the  identical  bills  and 
coins  left  with  it. 

2.  The  claim  of  an  officer  for  funds  de- 
posited by  him  in  a  bank  which  has  there- 
after become  insolvent  is  entitled  to  no 
priority  of  payment  merely  because  of  their 
public  character.  3  R.  C.  L.  644;  note  in 
8  Ann,  Cas.  116;  5  Cyc.  514.  And  with 
respect  to  a  national  bank  probably  no 
state  law  could  create  a  preference  on  that 
L.R.i\.1917A. 


ground.  Davis  v.  Elmira  Sav.  Bank,  161 
U.  S.  275,  40  L.  ed.  700,  16  Sup.  Ct.  Rep. 
502. 

3.  But  where  public  funds  are  deposited 
in  violation  of  law,  in  a  bank  which  has 

I  knowledge  of  the  facts,  the  title  does  not 
pass,  and  a  trust  ex  maleiicio  results  which 
in  case  of  insolvency  may  be  enforced 
against  the  receiver  or  other  custodians,  so 
far  at  least  as  they  have  come  into  his 
hands,  and  in  some  jurisdictions  to  the  ex- 
tent by  which  the  assets  imder  his  control 
have  been  thereby  increased.  3  R.  C.  L. 
555;  notes  in  5  L.R.A.(N.S.)  886;  and  16 
L.R.A.(N.S.)   918. 

4.  Therefore  the  question  to  be  deter- 
mined is  whether  the  clerk  of  the  district 
court  may  lawfully  place  on  general  de- 
posit to  his  credit  as  such  officer  the  funds 
that  come  into  his  hands  in  that  capacity. 
There  is  no  statute  which  expressly  allows 
or  expressly  forbids  such  course.  His  bond 
is  conditional  for  the  payment  to  the  proper 
person  of  all  moneys  received  in  his  offi- 
cial capacity,  and  the  faithful  discharge  of 
his  duties.  Gen.  Stat.  1909,  §  2245.  His 
duties  are  described  as  those  required  by 
law  or  the  rules  and  practice  of  the  courts, 
including  the  safe-keeping  of  papers,  and 
awards.  Gen.  Stat.  1909,  §  2246.  A  public 
officer  or  other  custodian  who  holds  money 
not  his  own  merely  for  safe-keeping  until 
occasion  shall  arise  for  lawfully  paying  it 
out  has,  of  course,  no  right  to  use  it  in  his 
own  business,  or  to  permit  its  use  by  others. 
This  is  not  merely  because  of  the  risk  of 
loss,  for  all  risk  cannot  be  avoided,  and 
such  a  disposition  in  a  particular  case 
might  be  the  safest  course  that  could  be 
adopted  to  prevent  Iftss.  But  to  part  with 
the  title  and  right  of  possession  amounts 
to  a  conversion,  and  is  under  the  condemna- 
tion of  the  law  whether  a  loss  results  or 
not.  The  placing  of  funds  on  general  de- 
posit in  the  bank  involves  the  consent  to 
its  using  them  in  its  business.  If  the 
transaction  is  taken  out  of  the  general  rule 
which  forbids  a  mere  custodian  to  part 
with  the  title  to  the  specific  money  intrusted 
to  him,  it  is  because  the  commercial  world 
recognizes  the  putting  of  funds  in  a  bank 
as  the  natural,  usual,  and  proper  way  of 
keeping  and  taking  care  of  them,  because 
of  its  obligation,  enforced  by  governmental 
supervision,  to  have  on  hand  at  all  times 
the  cash  to  meet  any  call  for  a  deposit,  not- 
withstanding its  relation  to  its  depositors 
is  technically  that  of  a  debtor  to  creditors. 

In  two  Kansas  cases  the  deposit  of  public 
funds  by  a  treasurer  (of  a  board  of  educa- 
tion and  a  city  respectively)  has  been 
treated  as  wrongful,  but  in  each  he  was  the 
manager  and  cashier  of  the  bank,  and  the 
illegality   of   the   transaction   was   not   de- 
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nied;  the  question  in  dispute  being  the  ex- 
tent to  which  the  trust  fund  could  be 
traced.  Myers  v.  Board  of  Education,  51 
Kan.  87,  37  Am.  St.  Rep.  263,  32  Pac.  658 ; 
Lamed  v.  Jordan,  55  Kan.  124,  39  Pac. 
1030.  It  has  also  been  held  that  the  statute 
forbidding  a  county  treasurer  to  permit  any 
corporation  or  individual  to  use  public 
money  under  his  control  prevents  his  law- 
fully depositing  it  in  a  bank,  except  by  ex- 
press statutory  authority;  this  interpreta- 
tion being  affected  by  other  legislation  on 
the  subject.  State  ex  rel.  Roberts  v.  Law- 
rence, 80  Kan.  707,  103  Pac.  839.  The  case 
just  cited  notes  the  difference  of  judicial 
opinion  as  to  whether  a  general  deposit  in 
a  bank  is  within  a  prohibition  against  the 
"loan"  of  public  funds.  See  also  First  Nat. 
Bank  v.  Lanier,  11  Wall.  369,  20  L.  ed.  172; 
Warren  v.  Nix,  97  Ark.  374,  135  S.  W.  896; 
Ricks  V.  Broyles,  78  Ga.  610,  6  Am.  St.  Rep. 
280,  3  S.  E.  772;  State  v.  Rubey,  77  Mo. 
610,  619;  State  ex  rel.  First  Nat.  Bank  v. 
Bartley,  39  Neb.  353,  23  L.R.A.  67,  58  N. 
W.  172;  State  v.  Hill,  47  Neb.  456,  66  N. 
W.  541. 

The  supreme  court  of  Iowa,  in  overruling 
an  earlier  decision  which  gave  an  affirma- 
tive answer  to  the  question,  said:  "The 
contention  of  appellee  is  that  the  law  for- 
bids such  an  officer  [a  school  treasurer]  from 
making  a  general  deposit  of  public  money, 
even  though  in  his  name  as  such,  for  the  rea- 
son that  thereby  the  title  to  the  fund  passes 
to  the  bank,  and  a  technical  conversion  re- 
sults, and  that  any  contract  having  a  ten- 
dency to  induce  an  officer  to  swerve  from 
the  line  of  duty  is,  of  necessity,  inimical  to 
the  principles  of  sound 4>ublic  policy.  Were 
this  position  correct,  it  would  be  a  matter 
of  profound  regret,  for  nearly  every  county, 
city,  and  school  district  treasurer  in  the 
state  has  interpreted  the  law  otherwise,  and, 
according  to  this  view,  placed  the  funds  of 
the  public  in  jeopardy,  and  exposed  him- 
self to  criminal  prosecution.  For,  if  de- 
positing with  a  bank  for  safe-keeping 
amounts  to  conversion,  they  would  seem 
to  be  open  to  the  charge  of  embezzlement, 
and  might  have  difficulty  in  regaining  the 
moneys  from  the  depositories  participating 
in  the  wrong  by  receiving  the  funds.  Com- 
mon prudence  seems  generally  to  have  dic- 
tated the  deposit  of  public  moneys  with 
solvent  banking  corporations  for  safe-keep- 
ing. To  require  the  officer  to  retain  these 
in  his  personal  custody  would  impose  an 
exceedingly  onerous  burden,  so  out  of  keep- 
ing with  what  is  deemed  essential  for  the 
safety  of  the  funds  that  one  so  proposing 
would  experience  difficulty  in  procuring 
sureties  on  his  official  bond.  ...  if 
that  decision  [Lowry  v.  Polk  County,  51 
Iowa,  50,  33  Am.  Rep.  114,  49  N.  W.  1049] 
L.R.A.1917A, 


is  to  be  adhered  to,  then  the  hundreds  of 
public  officials  of  this  state  who  have  placed 
the  moneys  coming  into  their  hands  as  sucii 
in  the  solvent  banks  of  the  state  for  safe- 
keeping, in  pursuance  of  a  custom  prevail- 
ing since  the  formation  of  this  common- 
wealth, and  in  harmony  with  business 
usages  of  the  commercial  world,  must  be 
denounced  as  embezzlers.  .  .  .  We  are 
not  ready  to  so  declare.  Better  t^at  Lowry 
V.  Polk  County,  in  so  far  as  holding  the 
general  deposit  of  money  a  loan,  be  over- 
ruled. It  has  been  disregarded,  because  of 
business  necessity  and  prudence,  ever  since 
announced.  It  is  unsound  in  principle  and 
contrary  to  authority."  Hunt  v.  Hopi^, 
120  Iowa,  696,  697,  702,  95  N.  W.  207. 

The  supreme  court  of  Wisconsin  used  this 
language  in  the  course  of  an  opinion  de- 
termining that  the  state  treasurer  violated 
no  law  in  making  general  deposits  of  pub- 
lic funds  in  banks,  notwithstanding  stat- 
utes requiring  him  to  "pay  out  ,  .  .  the 
same  moneys  received  and  held  by  him  by 
virtue  of  his  office,"  and  providing  for 
examiners  to  "see  that  all  the  money  ap- 
pearing by  the  books  .  .  .  belonging  to 
the  several  funds  is  in  the  vaults  of  the 
treasury," 

"These  deposits  were  made  in  the  name  of 
the  treasurer,  in  his  official  capacity  as 
such.  No  time  of  credit  was  given  upon 
them,  but  they  were  payable  whenever  re- 
quired by  the  treasurer,  and  they  could  only 
be  drawn  on  the  official  draft  or  check  of 
the  treasurer.  They  were  made  in  accord- 
ance with  the  usual  and  long-continued 
course  of  business  in  that  department  of 
the  state  government.  .  .  .  Under  these 
circumstances  it  is  reasonable  to  hold  that 
the  state  treasurers  were  justified  in  trans- 
acting the  business  of  their  department  as 
they  did  transact  it,  and  as  such  business 
is  almost  invariably  conducted  in  the  com- 
mercial world,  unless  those  methods  were 
prohibited  by  some  statute  of  the  state." 
State  v.  McFetridge,  84  Wis.  473,  507,  608, 
20  L.RA..  223,  54  N.  W.  1. 

It  is  held  in  this  state  that  the  bonds- 
men of  a  township  treasurer  are  not  ex- 
onerated by  the  fact  that  the  money  in  his 
hands  has  been  lost  through  the  insolvency 
of  a  bank  in  which  he  had  deposited  it. 
Rose  v.  Douglass  Twp.  52  Kan.  451,  39  Am. 
St.  Rep.  364,  34  Pac.  1046.  However,  the 
fact  that  the  law  countenances  deposit  in 
a  bank  as  one  of  the  methods  that  an  officer 
may  select  for  the  care  of  money  held  in 
his  official  capacity  does  not  imply  that  by 
pursuing  that  course  he  can  relieve  himself 
from  liability  for  its  loss.  Note  in  36  L.R.A. 
(N.S.)  287.  In  Wyoming  it  has  been  held 
that  the  title  to  moneys  deposited  by  an 
officer  in  that  capacity  remains  in  the  pub- 


PHUUHPS  V.  GlLLia 


083 


lie.    State  ▼.  Foster,  6  Wjo.  199»  20  L.R.A. 
226,  ea  Am.  St.  Rep.  47,  38  Fac.  926. 

In  view  of  the  manlier  in  which  business 
in  this  country  is  ordinarily  conducted,  the 
natural  course  to  be  pursued  by  the  cus- 
todian of  a  fund  to  which  additions  are  con- 
tinually being  made,  and  from  which  pay- 
ments may  be  demanded  at  any  time,  is  to 
place  it  on  general  deposit  in  a  bank  and 
check  upon  it  as  occasion  arises.  A  special 
deposit  is  not  necessarily  any  safer  than  a 
general  one,  and  is  usually  regarded  as 
more  hazardous.  To  keep  the  money  in  his 
personal  possession  would  often  involve  an 
unreasonable  risk,  and  to  place  it  in  a 
safety  deposit  box,  where  that  is  available, 
involves  too  cumbersome  a  method  of  dis- 
bursement to  be  at  all  in  keeping  with  mod- 


ern eustoms.  We  do  not  think  the  l^is- 
lature  must  be  regarded  as  intending  that 
all  funds  in  the  hands  of  custodians  charged 
with  tlieir  safe-keeping  must  be  withdrawn 
from  circulation,  unless  the  statute  express- 
ly authorizes  their  deposit  in  a  bank.  We 
conclude  that  the  clerk  of  the  court  acted 
lawfully  in  placing  in  the  bank  the  money 
in  her  official  charge,  and  therefore  that 
the  title  passed  and  no  trust  resulted.  This 
conclusion  makes  it  unnecessary  to  con- 
sider any  question  as  to  the  tracing  of  the 
funds  into  the  hands  of  the  receiver. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  render  judg- 
ment for  the  defendants 

All  the  Justices  concur. 
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subsequently  becomes  insolvent. 


Earlier  cases  eonsidering  the  question 
under  annotation  will  be  found  in  notes 
to  Page  County  v.  Rose,  5  L.B.A.(N.S.) 
886,  and  Watts  v.  Cleveland  County,  16 
L.R.A.(N.S.)  918. 

The  question  whether  the  ability  to 
trace  or  identify  the  funds  is  a  condi- 
tion of  the  right  to  a  preference  is,  of 
course,  not  distinctive  to  the  subject  of 
preference  in  respect  of  deposit  of  pub- 
lic funds,  and  is  alluded  to  only  inoi« 
dentally  in  these  notes.  The  question  is 
treated  generally  and  exhaustively  in 
the  annotation  in  L.R.A.1916Ct  21,  un- 
der the  title,  '^Identifying  misapplied 
trust  funds,  to  follow  and  recover 
them." 

The  general  rule  as  shown  by  the  cases 
collected  in  this  and  in  the  previous 
notes  is  that  public  moneys  wrongfully 
dei)osited  by  a  public  officer  are  im- 
pressed with  a  trust  in  favor  of  the  pub- 
lic, and  upon  the  insolvency  of  the  bank 
are  entitled  to  a  preference  over  the 
claims  of  general  creditors. 

Thus,  in  Re  Bank  of  Nampa  (1916)  — 
Idaho.  — ,  167  Pac.  1117,  it  was  held  that 
under  a  statute  which  required  that  pub- 
lic money  be  deposited  on  special  depos- 
it, money  deposited  by  the  treasurer  of 
an  irrigation  district  on  a  general  depos- 
it became  a  trust  fund,  and  no  part  of 
the  funds  of  the  bank,  and  so,  in  case  of 
the  insolvency  of  the  baak,  such  fund 
must  be  treated  as  the  property  of  the 
true  owner. 

So,  also,  the  act  of  a  county  treas- 
urer in  keeping  public  funds  on  deposit 
without  the  security  required  by  statute 
is  wrongfxd,  and  on  the  insolvency  of 
the  bank  such  funds  are  entitled  to  pref- 
erence in  payment  out  of  the  bank's  as- 
L.R.A.1917A. 


sets.  Yellowstone  County  v.  First  Trust 
&  Sav.  Bank  (1912)  46  Mont.  439,  128 
Pac.  596. 

On  the  other  hand,  where  a  deposit  is 
authorized,  or  at  least  where  it  is  not 
wrongful,  the  general  rule  is  that,  in  the 
absence  of  statute,  there  is  no  right  to 
preference  in  respect  of  public  funds  in 
a  bank  which  subsequently  becomes  in- 
solvent. 

So,  in  Hanson  v.  Roush  (1908)  139 
Iowa,  68,  116  N.  W.  1061,  it  was  held 
that  a  deposit  by  a  school  treasurer  in 
a  private  bank  was  not  wrongful  so  that 
the  banker  became  a  trustee  ex  maleficio, 
and  so  upon  the  insolvency  of  the  bank 
there  was  no  preference  in  respect  to 
such  funds.  In  order  to  establish  a 
trust  character  with  reference  to  these 
funds,  the  court  stated  that  it  must  ap* 
pear,  by  presumption  or  otherwise,  that 
the  funds  so  deposited  were  preserved  in 
the  hands  of  the  administrators,  and 
that,  while  it  was  not  incumbent  to  iden- 
tify the  particular  funds,  which  would 
be  practically  impossible,  it  must  appear 
that  the  assets  of  the  bank  had  been  in- 
creased by  the  trust  deposit,  and  that 
they  might  be  taken  therefrom  without 
prejudice  to  the  rights  of  other  creditors, 
and  this  the  court  stated  was  impossi- 
ble in  the  instant  ease,  as  the  evidence 
showed  that  the  bank  had  been  hopeless- 
ly insolvent  for  a  long  time  and  that  the 
moneys  had  been  dissipated  without  add- 
ing to  the  assets  which  had  come  into  the 
administrator's  hands,  and  so  under  such 
circumstances  it  would  be  inequitable  to 
other  creditors  to  give  such  funds  a  pref- 
erence. And  see  Phillips  v.  GilliSi 
ante,  680. 
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And  in  Smith  v.  Arnold  (1915)  165 
Ky.  214,  176  S.  W.  983,  funds  deposited 
by  the  master  commissioner  or  receiver 
of  the  circuit  court  in  the  designated  de- 
pository, in  obedience  to  statute,  were 
not  entitled  to  priority  on  the  bank  sub- 
sequently becoming  insolvent.  The  court 
stated  that  the  statute  not  only  author- 
ized, but  required,  the  master  commis- 
sioner and  the  receiver  of  the  court  to 
deposit  the  funds  held  by  them  as  such 
in  the  bank  designated  by  order  of  the 
court,  and  that  a  bond  is  provided  for 
the  purpose  of  securing  such  deposits. 
The  court  added  that  the  law  and  sound 
public  policy  would  not  favor,  prefer- 
ences in  the  liquidation  of  an  insolvent 
bank,  and  that,  in  the  absence  of  statu- 
tory provisions  to  the  contrary,  it  could 
see  no  reason  why  the  funds  deposited  in 
the  designated  depository  should  stand 
on  any  higher  ground  than  the  funds  of 
other  depositors;  that  it  was  to  protect 
the  funds  so  deposited  that  the  bond  was 
required  of  the  bank;  and  that  an  effort 
to  relieve  this  bond  by  an  attempt  to  ob- 
tain a  priority  in  the  disbursements  of 
the  bank's  assets,  to  the  prejudice  of 
other  depositors,  would  not  be  counte- 
nanced. 

Mississippi  Code  1906,  §  3485,  which 
was  a  re-enactment  of  Code  1892,  §  3077, 
provides  that  all  money  deposited  in  a 
bank  or  with  any  other  depositary,  by  or 
for  a  tax  collector  or  other  officer  having 
the  custody  of  public  funds,  state, 
county,  municipal,  or  levee  boards, 
whether  the  same  be  deposited  in  the 
name  of  the  officer  as  an  individual  or  as 
officer,  or  in  the  name  of  any  other  per- 
son, is  prima  facie  public  money  and  a 
trust  fund,  and  is  not  liable  to  be  taken 
by  the  general  creditors  of  the  deposit- 
ary. So  public  funds  deposited  by  a 
sheriff  were  held  in  Metcalf  v.  Merchants 
&  Planters'  Bank  (1906)  89  Miss.  649, 
41  So.  377,  to  be  a  trust  fund  under  § 
3077,  Code  of  1892,  and  so  entitled  to 
priority  of  payment  out  of  the  assets  of  1 
the  bank.  | 

Also,  under  §  3485,  Code  of  1906,  pub-  i 
lie  funds  deposited  in  a  bank  which  be- 
came insolvent,  by  one  as  sheriff  and  tax 
collector,  were  held  to  be  a  trust  fund 
and  entitled  to  priority  of  payment  as 
against  general  creditors  out  of  the  as- 
sets of  the  bank  acquired  and  paid  for 
prior  to  the  deposit  of  such  funds. 
Green  v.  Cole  (1911)  98  Miss.  67,  54  So. 
65. 

But  funds   deposited  by  a  board  of 

drainage  commissioners  are  not  within 

the  protection  of  this  statute,  and  so  are 

not  entitled  to  priority.     United  States 
L.R.A.IJMTA. 


Fidelity  &  G.  Co.  v.  First  State  Bank 
(1912)  103  Miss.  91,  60  So.  47.  The  court 
stated  that  this  statute  is  in  derogation 
of  the  common  law,  and  gives  the  public 
extraordinary  privileges  at  the  expense 
of  the  citizens  of  the  state  and  other  per- 
sons who  may  be  creditors  of  the  deposi- 
taries of  public  money,  and  should  there> 
fore  be  strictly  construed;  and  that,  as 
the  statute  specifically  designated  ''state, 
county,  municipal,  or  levee  board," 
it  should  not  be  construed  as  in- 
cluding a  board  of  drainage  commission- 
ers. As  to  the  contention  that  such  funds 
were  municipal  funds  within  the  meaning 
of  such  statute,  the  court  said  that  it  was 
of  the  opinion  that  the  legislature,  by 
the  use  of  the  word  "municipal,^*  in- 
tended to  embrace  only  that  character 
of  municipal  corporations  represented 
by  cities,  towns,  and  villages,  because 
county  and  levee  boards  are  also  munic- 
ipal corporations  in  the  broader  sense 
of  the  term,  and  it  was  therefore 
unnecessary  to  mention  either  in  this 
act,  if  the  legislature  intended  the  word 
"municipal"  to  be  interpreted  in  its 
most  comprehensive  sense;  but  that  it 
seemed  clear  that  the  legislature  did  not 
intend  to  include  within  the  meaning  of 
such  section  any  public  funds  except  the 
funds  of  the  state,  the  county,  the  city 
or  town,  and  the  levee  boards. 

A  county  which  has  designated  a  coun- 
ty depositary  in  accordance  with  chap. 
194  of  the  Act  of  191  was  held,  in  Powell 
V.  Tunica  County  (1914)  107  Miss.  410, 
65  So.  499,  Ann.  Cas.  1916B,  1262,  not  en- 
titled to  priority  under  §  3485,  Code 
1906,  as  to  funds  deposited  up  to  the 
amount  of  the  security  required,  but  was 
entitled  to  priority  as  to  any  amount  in 
excess  of  such  security. 

But  in  Levee  Comrs.  v.  Powell  (1915) 
109  Miss.  415,  69  So.  215,  it  was  held,  re- 
versing the  same  case  in  (1915)  109  Miss. 
154,  68  So.  71  (the  court  being  different- 
ly constituted),  that  the  board  of  levee 
commissioners,  which  had  designated  a 
levee  depositary  in  aecordanee  with  chap. 
97  of  the  Laws  of  1908,  was  entitled  to 
the  protection  of  §  3485  of  the  Code,  and 
so  had  a  priority  of  payment  as  to  all 
funds  deposited,  the  court  pointing  out 
that  chap.  97  of  the  Laws  of  1908,  as  was 
not  the  case  in  chap.  194  of  the  Acts  of 
1912,  contained  the  provision  that  the  re- 
quiring of  security  should  not  be  con- 
strued as  a  waiver  of  any  right  to  bene- 
fits or  privileges  conferred  by  law  upon 
the  commission  in  the  matter  of  recover- 
ing public  money  or  trust  funds  from 
banks  in  which  they  may  have  been  de- 
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posited,  and  construing  this  section  of 
the  provision  as  not  doing  away  with  the 
protection  afforded  by  §  3485  of  the 
Code. 

The  claims  of  a  state  for  money  de- 
posited in  a  bank  have,  under  a  constitu- 
tional provision  abrogating  only  such 
parts  of  the  common  law  as  are  repug- 
nant to  the  Constitution,  priority  in 
case  of  the  bank's  insolvency  over  those 
of  private  depositors  having  no  specific 
lien,  even  though  the  money  belongs  to 
special  funds,  if  it  is  the  property  of 
the  people.  Re  Carnegie  Trust  Co. 
(1912)  206  N.  Y.  390,  46  L.R.A.(N.S.) 
260,  99  N.  E.  1096.  See  note  attached 
to  this  case  in  46  L.B.A.(N.S.)  260,  on 
common-law  priority  of  the  state  or  the 
United  States  in  payment  from  assets 
of  debtor,  which  contains  several  cases 
in  point  with  the  question  under  anno- 
tation, attention  being  particularly 
called  to  American  Bonding  Co.  v.  Rey- 
nolds (1913)  203  Fed.  356,  which  held 
that  the  state  had  priority  as  a  prerog- 
ative rule  of  the  common  law;  to 
Booth  V.  State  (1908)  131  Oa.  750,  63 
S.  E.  502,  and  Central  Bank  &  Trust 
Corp.  V.  State  (1912)  139  Oa.  54,  76  S. 


E.  587,  which  held  that  the  statutory 
priority  of  the  state  is  declaratory  of 
the  common  law;  and  to  Potter  v.  Fidel- 
ity &  D.  Co.  (1911)  101  Miss.  823,  58 
So.  713,  which  adopted  the  theory  of  no 
common-law  priority,  holding  that  in 
the  absence  of  statutory  or  constitu- 
tional authority  a  state  has  no  sovereign 
right  to  priority. 

So,  also,  the  prerogative  right  of  the 
Crown  to  priority  in  payment  of  public 
money  deposited  in  a  bank  which  sub- 
sequently became  insolvent  was  upheld 
in  Provincial  Government  v.  Maritime 
Bank  (1888)  27  N.  B.  379,  the  court 
stating  that  §  79  of  the  Bank  Act,  pro- 
viding that  ''the  payment  of  the  notes 
issued  by  the  bank  and  intended  for  cir- 
culation, then  outstanding,  shall  be  the 
first  charge  upon  the  assets  of  the  bank 
in  case  of  its  insolvency,"  did  not  in- 
terfere with  the  prerogative  of  the 
Crown  to  priority  of  payment,  such  sec- 
tion being  intended  to  apply  to  claims 
of  priority  between  subjects  only. 

And  to  the  same  effect,  see  Reg.  v.. 
Bank  of  Nova  Scotia  (1885)  11  Cam 
S.  C.  1,  and  Reg.  v.  Maritime  Bank 
(1889)  17  Can.  S.  C,  657.         J.  H.  B. 


MINNESOTA  SUPREME  COURT. 

DANIEL  E.  EYRE,  Exr.,  etc.,  of  John  Ken- 
nedy, Deceased, 

V. 

CITY  OF  FARIBAULT. 

(121  Minn.  233,  141  N.  W.  170.) 

Executor  and  administrator  —  right  to 
condemnation  award. 

1.  Since,  under  our  etatutes,  an  executor 
has  the  right  to  the  possession  of  his  testa- 
tor's lands  without  regard  to  the  sufficiency 
of  the  personal  assets  to  pay  debts,  and 
since  the  dama<?e8  in  condemnation  proceed- 
ings stand  in  the  place  of  the  land,  where 
the  damages  upon  the  condemnation  of  cer- 
tain property  were  paid  into  court,  an  execu- 
tor, claiming  that  the  property  belonged  to 
his  testator's  estate  at  the  time  of  its  tak- 
ing, had  the  right  to  sue,  as  for  money  had 
and  received,  a  party  who  had  obtained  such 
money  out  of  court,  and  this  without  regard 
to  the  financial  status  of  the  estate. 

Far  other  caueay  Bee  Eminent  Domain,  111, 
c,  2,  in  Dig.  1-52  N,  8, 

Appeal  —  cTidcnce  —  Bulllciency. 

2.  Findings  of  the  trial  court  upon  an  is- 

Headnotes  by  Philip  E.  Brown,  J. 

Note.  —  For   conclusiveness   of   judgment 
or  order  in  condemnaiion  proceedings  as  a 
settlement  of  rival  claims  to  the  award,  see 
annotation  following  this  case,  post,  690. 
L.R.A.191TA. 


sue  oi  title  by  adverse  possession,  claimed 
by  the  defendant  to  have  been  perfected  by 
it  prior  to  the  condemnation  proceedings, 
held  sustained  by  the  evidence. 
For  other  cases,  see  Evidence,  XII,  e,  in 
Dig.  1-52  N.  8. 

Judgment  —  eminent  domain  •*  award 
—  determination  of  claimant. 

3.  Where  it  appeared  from  the  petition 
in  condemnation  proceedings  that  the  title 
to  the  land  was  in  doubt,  and  it  did  not  ap- 
pear from  the  order  appointing  commission- 
ers to  assess  damages  that  such  doubt  had 
been  settled  thereby,  and  thereafter  the 
damages  assessed,  the  same  being  in  gross 
and  purporting  to  cover  any  and  all  in- 
terests in  the  property  taken,  were  paid 
into  court  pursuant  to  Gen.  Stat.  1894, 
§  2649,  and  no  judgment  such  as  that  pre- 
scribed by  §  2616  was  ever  entered  upon  the 
assessment,  the  condenuiation  proceedings 
did  not,  under  the  doctrine  of  res  judicata, 
preclude  the  real  owner  of  the  land  from 
asserting  his  ownership  of  the  fund  so  de- 
posited, as  against  a  party  who  had  ob- 
tained the  same  out  of  court,  though  the 
report  of  the  commissioners  undertook  to 
award  the  damages  to  such  party. 

For  other  cases,  see  Judgment,  II,  d,  2,  in 
Dig.  1-52  N.  S, 

Same  —  order  of  distribution. 

4.  Nor  did  a  subsequent  order,  made  upon 
an  application  under  Gen.  Stat.  1894,  §  2650, 
and  based  solely  upon  ex  parte  affidavits, 
and  of  which  the  plaintiff,  who  made  no 
appearance  thereto,  had  no  notice,  directing 
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the  fund  to  be  paid  over  to  the  d<»feQdant, 
bar  the  plain tifTs  claim  of  ownership  there- 
of. 

For  other  cases,  see  Judgment,  II.  e,  2,  in 
Dig.  1-52  N,  8. 

Assumpsit  —  defense  —  wrong  remedy. 

5.  There  was  no  merit  in  the  defendant's 
contention  that  the  plaintiff's  only  remedy 
was  by  an  action  against  the  condemning 
corporation  for  his  damages. 

Far  other  cases,  see  Assumpsit,  II,  in  Dig. 
1-52  N.  8. 

Appeal  —  evidence  —  snlBciency. 

6.  The  defendant's  claim,  made  for  the 
first  time  in  this  court,  that  the  plaintiff 
was  estopped  by  reason  of  delay  in  the  as- 
sertion of  the  title  to  the  land,  and  that 
the  plaintiff  was  also  barred  by  laches,  held 
not  sustained  by  the  evidence. 

For  other  cases,  see  Evidence,  XII.   e,  in 
Dig.  1-^2  N,  flf. 

Eminent     domain  —  Improvements  «- 
rival  claimants  —  want  of  evidence. 

7.  Refusal  of  the  trial  court  to  allow  the 
defendant's  claim  for  improvements  made 
prior  to  .the  condemnation  proceedings,  as 
an  offset  against  the  plaintiff's  recovery, 
sustained  for  lack  of  evidence  upon  which 
a  severance  of  the  benefits  conferred  upon 
the  entire  property  taken  could  be  made  as 
between  the  portion  of  the  property  to 
which  the  defendant  succeeded  in  establish- 
ing title  by  adverse  possession  and  the  part 
thereof  as  to  which  its  claim  of  title  failed. 
For  o{her  cases,  see  Appeal  and  Error,  VII, 

I,  S,  in  Dig.  1^2  2V.  8. 

(April  26,  1913.) 

CROSS  APPEALS  from  a  judgment  of 
thie  District  Court  for  Rice  County  in 
favor  of  plaintiff  in  an  action  brought  to 
recover  money  which  had  been  paid  to  de- 
fendant in  a  proceeding  to  condemn  certain 
real  estate  for  railroad  purposes;  defend- 
ant appealing  from  so  much  of  the  judg- 
ment as  recognized  plaintiff's  claim  to  the 
fund,  and  plaintiff  appealing  from  so  much 
as  refused  to  recognize  a  part  of  his  claim. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  S.  H.  Child  and  Benjamin 
Drake,  for  plaintiff: 

The  plaintiff  is,  as  against  the  heirs  of 
the  deceased,  if  there  be  such,  the  owner  of 
this  fund,  and  entitled  to  its  possession. 

Rev.  Laws,  §  3706;  Miller  v.  Hoberg,  22 
Minn.  249;  Wellner  v.  Eckstein,  106  Minn. 
444,  117  N.  W.  830;  Kern  v.  Cooper,  91 
Minn.  121,  97  N.  W.  648;  Re  Scheffer,  68 
Minn.  29,  69  N.  W.  966;  Moritz  v.  St.  Paul, 
62  Minn.  409,  54  N.  W.  870;  Lewis,  Em. 
Dom.  §§  881,  note  86,  894;  Boutelle  v. 
Minneapolis,  69  Minn.  493,  61  N.  W.  554; 
Lumbermen's  Ins.  Co.  v.  St.  Paul,  82  Minn. 
497,  85  N.  W.  626;  Obst  v.  Covell,  93  Minn. 
L.R.A.19nA. 


30,  100  N.  W.  660;  Smith  v.  St.  Paul,  65 
Minn.  297,  68  N.  W.  32;  North  Coast  R. 
Co.  V.  Hess,  66  Wash.  336,  106  Pac.  863. 

Plaintiff  was  a  stranger  to  the  condem- 
nation proceedings,  not  having  been  made  a 
party,  and  is  not  therefore  bound  thereby. 

2  Dunnell's  Dig.  §§  6162,  6163;  23  Cyc. 
1237,  1263b;  24  Am.  &  Eng.  Enc.  Law, 
2d  ed.  724;  Herman,  Estoppel  A  Res  Judi- 
cata, §  133;  Kanne  v.  Minneapolis  A  St.  L. 
R.  Co.  33  Minn.  419,  23  N.  W.  864;  Loh- 
man  v.  St.  Paul,  6.  ft  T.  F.  R.  Co.  18  Minn. 
174,  Gil.  167. 

The  order  turning  over  the  money  was 
without  jurisdiction  and  is  therefore  sub- 
ject to  collateral  attack. 

State  ex  rel.  Erickson  v.  West,  42  Minn. 
147,  43  N.  W.  846;  Jewett  v.  Iowa  Land  Co. 
64  Minn.  531,  68  Am.  St.  Rep.  666,  67  N. 
W.  639;  Sache  v.  Wallace,  101  Minn.  169, 
11  L.R.A.(K.S.)  803,  118  Am.  St.  Rep.  612, 
112  N.  W.  386,  11  Ann.  Cas.  348;  Mueller 
V.  Reimer,  46  Minn.  314,  48  N.  W.  1120; 
Barber  v.  Morris,  37  Minn.  194,  5  Am.  St. 
Rep.  836,  33  N.  W.  669;  Kanne  v.  Minne- 
apolis &  St.  L.  R.  Co.  33  Minn.  419,  23  N. 
W.  864. 

In  condemnation  proceedings  the  question 
of  title  or  ownership  of  the  award  is  not 
determined. 

St.  Paul  &  S.  C.  R.  Co.  V.  Matthews,  16 
Minn.  341,  Gil.  303;  Lefevre's  Appeal,  32 
Cal.    565;    Re   Williams   Street,    19    Wend 
678;    Brandon  v.   Brandon,   2  Drew,  k   S 
305,  11  Jur.  N.  S.  30,  34  L.  J.  Ch.  N.  S 
333,  11  L.  T.  N.  S.  668,  13  Week.  Rep.  261 

Mr.  J.  W.  Le  Crone  also  for  plaintiff 

Mr.  E.  H.  Glpson,  for  defendant: 

This  is  a  collateral  attack  upon  a  judg 
ment  of  this  court,  which  cannot  be  main 
tained. 

Black,  Judgm.  §  262;  23  Cyc.  1062;  Gu 
lickson  V.  Bodkin,  78  Minn.  36,  79  Am.  St 
Rep.  352,  80  N.  W.  783;  Lewis,  Em.  Dom 
§  606. 

If  the  executor  was  a  party  to  this  ac 
tion,  or  if  the  heirs  or  devisees  of  the  plain 
tiff's  testate  were  parties  properly  brought 
into  court  by  service  of  process,  they  are 
bound  by  all  the  proceedings. 

Lumbermen's  Ins.  Co.  v.  St.  Paul,  82 
Minn.  497,  86  N.  W.  626;  SUte  ex  rel. 
Norris  v.  District  Ct.  62  Minn.  283,  63  N. 
W.  1167;  Voorhees  v.  Jaekson,  10  Pet.  449, 
9  L.  ed.  490;  Kenney  v.  Greer,  13  IlL  432, 
64  Am.  Dec.  439;  Hilton  v.  Bachman,  24 
Neb.  490,  39  N.  W.  419;  21  Am.  &  Eng. 
Enc.  Law,  277;  Fuller  v.  Eastman,  81  Me. 
284,  17  Atl.  67;  Bigelow  v.  Winsor,  1 
Gray,  299;  McCoy  v.  McCoy,  29  W.  Va. 
794,  2  S.  E.  809;  Wayne  County  v.  Kenni- 
cott,  94  U.  S.  498,  24  L.  ed.  260;  Chouteau 
V.  Gibson,  76  Mo.  38. 
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If  title  has  been  determined,  no  subse- 
quent suit  for  damages  will  lie. 

Roberts  v.  Heim,  27  Ala.  678. 

The  doctrine  of  estoppel  should  apply  in 
this  case,  and  bar  plaintiff,  if  he  is  not 
barred  in  any  other  way,  from  prosecuting 
his  suit. 

Stroeser  v.  Ft.  Wayne,  100  Ind.  443; 
Mariner  v.  Milwaukee,  146  Wis.  605,  131 
X.  W.  442;  Leeds  v.  Amherst,  2  Phill.  Ch. 
123,  10  Jur.  956;  Fowler  v.  Parsons,  143 
Mass.  401,  9  N.  E.  799;  Hall  v.  Fisher,  9 
Barb.  31;  Storrs  v.  Barker,  6  Johns.  Ch. 
166,  10  Am.  Dec.  316;  Carlisle  v.  Cooper, 
21  N.  J.  Eq.  591:  American  Exch.  Bank  v. 
Webb,  15  How.  Pr.  198;  Ross  v.  Elizabeth 
Town  &  S.  R.  Co.  2  N.  J.  Eq.  422;  Hulme 
V.  Shreve,  4  N.  J.  Eq.  116;  Morris  &  E.  R. 
Co.  V.  Prudden,  20  N.  J.  Eq.  531. 

If  the  right  to  compensation  in  condem- 
nation proceedings  accrued  to  the  decedent 
during  his  lifetime,  it  passes  to  his  personal 
representative,  otherwise  to  his  heir  or  dev- 
isee. 

Church  V.  Grand  Rapids  &  I.  R.  Co.  70 
Ind.  161 ;  Neal  v.  Knox  &  L.  R.  Co.  61  Me. 
298;  Whitman  v.  Boston  &  M.  R.  Co.  3 
Allen,  135;  St.  Albans  v.  Seymour,  41  Vt. 
579. 

The  doctrine  of  equitable  estoppel  and 
laches  should  apply  to  the  executor  as  well 
as  to  creditors. 

Gibson  v.  Brennan,  46  Minn.  92,  48  N.  W. 
460;  Hill  v.  Nichols,  47  Minn.  382,  60  N. 
W.  367. 

The  title  in  this  case  has  ripened  by  ad- 
verse possession. 

Murphy  v.  Doyle,  37  Minn.  113,  33  N.  W. 
220;  Ewing  v.  Burnet,  11  Pet.  41,  63,  9  L. 
ed.  624,  629;  Clark  v.  Campau,  92  Mich. 
573,  52  N.  W.  1062;  Costello  v.  Edson,  44 
Minn.  135,  46  N.  W.  299;  Bazille  ▼.  Mur- 
ray, 40  Minn.  48,  41  N.  W.  238;  Washburn 
V.  Cutter,  17  Minn.  361,  Gil.  336;  Wood  v. 
Springer,  45  Minn.  299,  47  N.  W.  811; 
Mattson  v.  Warner,  116  Minn.  520,  132  N. 
W.  1127. 

Philip  E.  Brown,  J.,  delivered  the  opin- 
ion of  the  court  : 

Action  for  money  had  and  received,  to 
recover  $4,000,  with  interest  from  May  23, 
1901.  The  cause  was  tried  to  the  court 
■without  a  jury.  Findings  were  made 
Awarding  the  plaintiff  $2,000,  with  interest 
from  May  8,  1907.  Judgment  was  subse- 
<]iiently  rendered  thereon,  and  both  parties 
appealed. 

We  will  briefly  recite  the  main  facts 
necessary  to  an  understanding  of  the  con- 
troversy, leaving  other  facts  specially  ma- 
terial upon  the  several  branches  of  the  case, 
both  admitted  and  disputed,  to  be  stated 
X.R.A.1917A. 


when  we  come  to  consider  the  point  to 
which  they  relate. 

In  1856  one  John  Kennedy  became  the 
owner  of  lot  2,  block  32,  in  the  city  of 
Faribault.  This  lot,  prior  to  1871,  with 
the  exception  of  a  few  feet  of  its  west  end, 
remained  vacant  and  unoccupied.  The  lot 
was  low,  being  largely  in  the  river  channel, 
and  was  subject  to  annual  overflows.  The 
soil  was  sandy,  and  the  lot,  in  its  natural 
state,  was  unsuitable  either  for  habitation 
or  cultivation.  Its  dimensions  were,  and 
still  are,  66  by  165  feet,  the  longest  di- 
mension being  from  west  to  east.  In  1871 
one  Patrick  Reardon  and  Hose  Ann,  his 
wife,  became  the  owners  of  lots  9  and  10  in 
the  same  block.  These  lots  were  the  same 
size  as  lot  2,  lot  9  being  immediately  west 
thereof  and  lot  10  south  of  lot  9.  In  the 
same  year,  and  during  each  year  thereafter 
until  1878,  Reardon  and  his  wife  had  a 
garden  on  lot  9,  which  extended  for  a  few 
feet  over  upon  the  west  end  of  lot  2  the  en- 
tire width  thereof,  and  during  the  years 
mentioned  they  deposited  and  superintended 
the  deposit  of  refuse  and  soil  east  of  the 
garden,  thus  making  the  part  of  lot  2  so 
filled  suitable  for  cultivation  for  some  80 
feet  towards  the  east.  In  1878  the  Reardons 
constructed  a  fence  along  the  north  line  of 
lots  9  and  2  as  far  as  the  land  was  tillable, 
and  planted  a  garden  upon  all  the  land 
suitable  therefor,  and  continued  to  main- 
tain such  fence  and  cultivation  until  1888. 
In  that  year  Patrick  died,  and  his  wife, 
succeeded  to  whatever  interest  he  had  in 
the  lots  mentioned,  continued  the  cultiva- 
tion referred  to  until  1800,  but  not  there- 
after. In  1893  she  conveyed  all  of  the 
property  mentioned  to  the  city,  which  took 
and  held  possession  thereof  until  1901.  No 
one  occupied  lot  2  or  exercised  any  acts  of 
ownership  thereover  for  thirty  years  prior 
to  1901,  except  the  Reardons  and  the  city. 
In  April  of  that  year  a  railway  company  in- 
stituted proceedings  to  condemn  lot  2  for 
railway  purposes,  and  thereafter  such  steps 
were  taken  that  $4,000  was  assessed  as 
damages  and  paid  into  court,  and  the  rail- 
way company  took  possession  of  the  prop- 
erty. Subsequently,  and  on  July  19,  1901, 
the  city,  upon  an  order  of  court,  obtained 
such  sum  out  of  court,  and  has  since  re- 
tained the  same.  In  1882  John  Kennedy 
died  testate,  his  wife,  Jennie,  surviving  him. 
The  will  contained  no  specific  devise  of  lot 
2,  but  Jennie  McEwen  was  named  as  resid- 
uary legatee.  In  1883  the  plaintiff  quali- 
fied as  executor,  and  thereafter,  in  1907, 
brought  the  present  action,  in  which  the 
ultimate  claim  of  both  parties  is  to  the 
ownership  of  the  entire  fund  mentioned. 

1.  The  city,  as  a  preliminary  claim,  urges 
that  this  action  should  have  been  dismissed, 
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because  the  complaint  contains  no  cause 
of  action,  inasmuch  as  it  fails  to  allege 
what  interest  the  plaintiff  has  in  the  fund, 
and  also  because  it  fails  to  set  forth  the 
amount  of  assets  in  Kennedy's  estate,  the 
proven  debts  against  it,  the  deficit  of  assets, 
and  the  amount  necessary  to  settle  the  un- 
paid claims,  and,  further,  for  the  reason 
that  all  claims  against  the  Kennedy  estate 
were  barred  by  limitation  at  the  time  of 
the  bringing  of  this  action,  and  likewise 
on  the  ground  that  the  plaintiff  is  not  the 
real  party  in  interest.  In  connection  with 
these  points,  the  record  discloses  that  the 
executor  of  the  Kennedy  estate  rendered  a 
final  account  showing  that  he  had  paid  the 
funeral  charges  and  costs  of  administration, 
and  that  thereupon,  on  November  7,  1883, 
the  probate  court  made  its  order  reciting 
the  ascertainment  and  adjustment  of  the 
debts  of  the  deceased  and  the  examination 
and  passing  of  the  executor's  account,  from 
which  it  appeared  that  he  had  for  distribu- 
tion $1,817.45,  the  same  being  insufiicient 
fully  to  pay  the  ascertained  debts.  It  also 
appears  that  the  court  directed  pro  rata 
distribution,  which  left  a  deficit  of  $771.39. 
Upon  this  showing,  and  in  connection  with 
the  city's  point  that  this  action  should  be 
dismissed,  it  is  argued  that  in  no  event 
could  the  plaintiff  be  entitled  to  any  more 
of  the  fund  in  controversy  than  enough  to 
pay  such  deficit. 

We  cannot  sustain  these  contentions.  As 
suggested  by  the  chief  justice  upon  the  oral 
argument,  the  objections  urged,  save  only 
those  to  the  jurisdiction  of  the  court  and 
the  sufficiency  of  the  facts  to  constitute  a 
cause  of  action,  were  waived  under  JKev. 
Laws,  1905,  §  4129;  the  same  appearing 
upon  the  face  of  the  complaint,  and  not 
having  been  raised  by  demurrer  or  answer. 
We  think,  also,  that  the  plaintiff's  right  of 
action  is  unquestionable.  As  executor  he 
had  the  absolute  right  to  the  possession  of 
the  land  without  regard  to  the  sufficiency 
of  the  personal  assets  to  pay  debts  (Rev. 
Laws,  1906,  §  3705;  Miller  v.  Hoberg,  22 
Minn.  249;  1  Dunnell,  Minn.  Dig.  §  2722), 
and  such  right  continues  until  the  estate 
is  finally  settled  (Re  Scheffer,  58  Minn. 
29,  59  N.  W.  956).  Since,  therefore,  the 
plaintiff  has  never  been  discharged  as 
executor,  and  as  the  fund  involved  stands 
in  the  place  of  the  land  (Smith  v.  St.  Paul, 
65  Minn.  297,  68  N.  W.  32),  he  likewise 
has  the  right,  as  executor,  to  reduce  such 
fund  to  possession,  and  this  without  regard 
to  the  financial  status  of  the  estate. 

2.  The  city  claims  that  it  became  the 
owner  of  the  whole  of  lot  2  by  adverse 
possession,  while  the  plaintiff  contends  that 
no  ftuch  title  was  established,  either  to  the 
lot  in  its  entirety  or  to  any  part  thereof. 
L.R.A.1917A. 


The  court  sustained  the  city's  claim  as  to 
I  the  west  half  of  the  lot,  denying  it  as  to 
the  other  half,  and  both  parties  assign  error 
upon  such  holding.  It  would  be  idle  to  re- 
cite the  voluminous  testimony  on  the  ques- 
tion thus  raised.  It  has  been  considered, 
and  when  the  nature  and  situation  of  the 
lot,  and  the  uses  to  which  it  was  adaptable 
during  the  period  of  its  occupancy  (see 
Murphy  v.  Doyle,  37  Minn.  113,  33  X.  W. 
220;  Costello  v.  Edson,  44  Minn.  135,  46 
N.  W.  299),  are  kept  in  mind,  we  find  no 
difficulty  in  reaching  the  conclusion  that 
the  finding  of  the  trial  court  referred  to 
must  be  sustained  as  against  the  attack 
made  thereupon  by  both  of  the  parties  to 
this  action.  In  reaching  this  conclusion  we 
have  not  overlooked  the  plaintiff's  conten- 
tion as  to  the  quantum  and  character  of 
proof  necessary  to  establish  title  by  adverse 
possession,  and  in  deference  thereto  we 
again  reiterate  that  ''the  rule  guiding  this 
court  in  the  consideration  of  the  question 
whether  the  findings  of  the  trial  court  are 
sustained  by  the  evidence  remains  the  same 
whether  the  fact  found  be  required  to  be 
established  by  a  preponderance  of  the  evi- 
dence, or  by  clear,  convincing,  or  satisfac- 
tory evidence.  The  evidence  must  be  clear- 
ly against  the  findings  in  either  case  to 
justify  a  reversal."  Oertel  v.  Pierce,  116 
Minn.  266,  133  N,  W.  797,  Ann.  Cas.  1913A, 
854.  See  also  Holien  v.  Slee,  120  Minn. 
261,  139  N.  W.  494.  The  constituents  of 
title  by  adverse  possession  have  been  so  fre- 
quently stated  in  our  reports  that  repeti- 
tion thereof  here  would  be  supererogation, 
and  it  is  sufficient  to  say,  applying  the  rule 
of  appellate  procedure  announced  above, 
that  upon  each  and  all  of  them  the  findings 
of  the  trial  court  must  be  sustained. 

3.  The  city  contends  that  the  plaintiff's 
claim  is  barred  under  the  doctrine  of  res 
judicata,  insisting  that  its  title  to  lot  2 
was  conclusively  adjudicated  in  the  condem- 
nation proceedings,  and  that  its  right  to 
the  fund  in  question  was  established  by 
the  court's  order,  of  date  July  19,  1901,  di- 
recting the  same  to  be  paid  over  to  it.  Tak- 
ing up  these  contentions  in  order,  let  us 
examine  the  nature  of  condemnation  pro- 
ceedings, laying  aside  for  the  moment  the 
plaintiff's  point  that  he  is  not  bound  there- 
by, or  by  the  order  mentioned,  because  he 
was  not  a  party  to  and  had  no  notice  of 
either  the  condemnation  proceedings  or  the 
application  pursuant  to  which  such  order 
was  made,  and  made  no  appearance  in  or  to 
either.  The  General  Statutes  of  1894,  which 
were  in  force  at  the  time  of  the  condemnation 
of  lot  2,  provide,  so  far  as  here  material,  as 
follows: 

Section  2604  confers  upon  railway  corpo- 
rations the  right  to  condemn  lands;  §  2605 
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relates  to  the  petition,  and  provides  that  it    cation,  the  court  should  determine  that  the 


shall  state  the  "property  and  estate  which 
it  will  be  necessary  to  appropriate/'  and 
shall  set  forth  "the  name  of  each  and  every 
owner,  encumbrancer,  or  other  person  in- 
terested in  the  same  or  any  part  thereof, 
BO  far  as  the  same  can  be  ascertained  by 
the  public  records,  and  by  view  of  the  prem- 
ises or  other  inquiry  touching  the  occupa- 
tion thereof,"  and  shall  pray  for  the  ap- 
pointment of  commissioners  ''to  ascertain 
and  determine  the  compensation  to  be  made 
to  such  owner  or  owners  respectively,  for 
the  taking,"  etc.;  §  2606  provides  for  serv- 
ice of  notice  of  the  petition,  and  requires 
service  upon  "each  and  every  person  named 
therein,"  etc.;  §  2608  provides  that  "at 
the  time  and  place  appointed  for  hearing 
said  petition,  .  .  .  upon  the  presenta- 
tion   of    such    petition,    with    satisfactory 


title  to  the  tract  or  tracts  specified  in  the 
application  of  such  claimant  was  in  such 
condition  as  to  require  that  an  action  be 
commenced  to  determine  the  conflicting 
claims  thereto,  he  shall  refuse  such  order 
until  such  action  is  commenced,  and  the 
conflicting  claims  to  such  real  estate  deter- 
mined according  to  law." 

From  the  above  r€sum4  of  the  statutes, 
it  will  at  once  be  noted  that  it  is  in  §  2609 
alone  that  any  suggestion  is  made  from 
which  it  might  be  inferred  that  the  titles 
of  claimants  as  between  themselves  are  to 
be  determined  in  the  condemnation  proceed- 
ings. It  is  true  that  it  was  held  in  Bris- 
bine  ▼.  St.  Paul,  &  S.  C.  R.  Co.  23  Minn. 
114,  128,  under  a  statute  making  no  pro- 
vision for  notice  of  the  application  to  con- 
demn, that  "whenever,     .     .     .     either  by 


proof  that  all   the  parties   therein   named    an  indefinite  statement  in  the  petition  as  to 


have  been  duly  served  with  said  notice  as 
hereinbefore  prescribed,  the  court  shall  pro- 
ceed to  hear  and  determine  the  same,"  and 
that  all  or  any  of  the  persons  whose  lands, 
property,  estates  or  interests  are  to  be  af- 
fected by  the  proceedings  may  show  cause 
against  the  prayer  of  the  petition,  and  may 
disprove  any  of  the  facts  alleged  in  it,  and, 
further,  that  if  the  court  shall  be  satis- 
fied that  the  taking  of  the  land  is  proper, 
etc.,  it  shall  appoint  commissioners  "to  as- 
certain and  determine  the  amount  to  be 
paid  by  such  corporation,  to  each  of  such 
owners  or  persons  interested,  as  compensa- 
tion for  his  or  her  damages  by  reason  of 
the  taking,"  etc.;  §  2609  relates  to  the  pow- 
ers of  the  commissioners,  and  provides  that 
they  "shall  hear  the  proofs  and  allegations 
of  all  persons  interested,"  and  shall  "make 
in  each  case  a  separate  assessment  of  the 
damages  which  will  result  to  any  person, 
company,  or  corporation  by  reason  of  .  .  . 
the  taking,  .  .  .  and  award  the  same  to 
the  owner  or  owners  or  persons  interested 
therein  respectively;"  §  2611  provides  for 
payment  of  the  damages  assessed;  §  2615 
prescribes  the  judgment  to  be  entered  upon 
the  assessment,  the  same  being  that  as 
against  the  parties  interested  therein  the 
title  to  the  property  shall  be  in  the  corpo- 
ration; §  2649  provides  for  the  payment 
of  the  amount  assessed  into  court  in  case 
of  doubt  as  to  the  parties  entitled  thereto, 
and  upon  the  corporation's  affidavit  to  such 
efi'ect;  and  §  2650  provides  that  any  person 
claiming  to  be  entitled  to  any  of  the  money 
80  paid  into  court  "may  apply  to  the  court 
therefor,  and,  upon  furnishing  evidence  sat- 
isfactory to  the  court  that  he  is  entitled  to 
the  same,  the  court  shall  make  an  order 
directing  the  payment  to  such  claimant  of 
the  portion  of  such  money  as  he  shall  be 
found  entitled  to,  but  if,  upon  such  appli- ' 
Ii.RJl.l917A.  44 


the  interest  of  the  claimant  in  the  property, 
or  by  one  not  accepted  by  him  as  true  be- 
fore the  commissioners,  it  becomes  neces- 
sary for  them  to  inquire  into  and  decide 
the  question  of  title  or  interest  as  inciden- 
tal to  the  question  of  damages,  it  is  proper 
matter  for  their  consideration,  and  their 
decision  thereon  is  reviewable,  upon  appeal, 
in  the  district  court."  It  is  also  true  that, 
where  jurisdiction  has  attached,  the  award 
of  the  commissioners  as  to  each  claimant  is 
conclusive  as  between  the  corporation  and 
all  parties  claimant  and  their  privies  (Trog- 
den  v.  Winona  &  St.  P.  R.  Co.  22  Minn. 
198),  and  that  it  has  been  held  that,  as  be- 
tween the  corporation  and  the  claimant, 
the  latter*s  title  is  determined  by  the  court 
at  the  time  of  the  appointment  of  the  com- 
missioners (St.  Paul  &  S.  C.  R.  Co.  V.  Mat- 
thews, 16  Minn.  341,  Gil.  303).  Yet,  in 
view  of  the  nature  of  condemnation  proceed- 
ings, the  same  being  essentially  in  rem 
(Smith  V.  St.  Paul,  65  Minn.  297,  68  N.  W. 
32;  15  Cyc.  805),  it  would  seem  that  it 
was  not  intended  by  the  statutes  that  con- 
flicting claims  to  the  land,  and  thus  to  the 
award,  should  be  in  issue  or  determined  in 
the  condemnation  proceedings,  either  by  the 
court  or  the  commissioners,  except  as  be- 
tween the  corporation  and  the  claimants. 
Ortainly,  where  it  appears  from  the  con- 
demnation petition,  as  it  does  here,  that 
the  title  to  the  property  Is  in  doubt,  and 
it  does  not  appear  from  the  order  appoint- 
ing the  commissioners  that  such  doubt  has 
been  settled  thereby,  and  thereafter  the 
damages  assessed,  the  same  being  in  gross 
and  purporting  to  cover  every  and  all  in- 
terests in  the  property,  are  paid  into  court 
pursuant  to  §  2649,  and  furthermore,  where, 
as  here,  no  judgment  such  as  that  provided 
for  by  §  2615  has  been  entered  (see  Fletcher 
V.  Chicago,  St.  P.  M.  &  0.  R.  Co.  67  Minn. 
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339,  347,  69  N.  W.  1085 ) ,  it  cannot  be  held 
that,  afi  between  conflicting  claims  of  own- 
ership, the  title  to  the  property  was  adjudi- 
cated in  the  condemnation  proceedings  so 
aa  to  preclude  the  real  owner  from  assert- 
ing his  ownership  of  the  fund  so  deposited. 
See  15  Gyc.  894,  895.  The  provisions  of  § 
2650  are,  alone,  practically  conclusive 
against  such  a  contention;  otherwise  we 
would  have  the  unthinkable  anomaly  of  the 
court,  upon  subsequent  application  to  pay 
over  the  money,  being  empowered  or  re- 
quired to  readjudicate  that  which  it  has 
already  finally  determined. 

And  if  the  title  as  between  the  parties 
to  this  action  was  not  in  issue  in  the  con- 
demnation proceedings,  we  cannot  hold  that 
it  was  put  in  issue  by  or  upon  the  city's 
application  to  the  court  for  the  fund,  pur- 
suant to  which  the  order  of  July  19th  was 
made;  the  same  having  been  upon  ex  parte 
affidavits  and  without  further  notice  to 
anyone.  The  rule  against  collateral  attack 
has  no  application  to  such  an  order,  and 
we  hold,  therefore,  that,  notwithstanding 
the  very  broad  provision  of  §  2650,  the 
plaintiff  is  not  concluded  by  such  order. 
In  this  view  of  the  case  it  is  not  necessary 
to  pass  upon  the  question  as  to  whether  the 
notice  in  the  condemnation  proceedings,  to 
the  residuary  legatee,  constituted,  in  any 
sense  or  for  any  purpose,  notice  to  the 
executor. 

But  the  city  contends  that  if  the  executor 
is  not  bound,  so  far  as  concerns  his  claim 
to  the  fund  in  controversy,  by  the  condem- 
nation proceedings  or  by  the  order  of  July 
19th,  then  his  rights  are  in  no  way  affect- 
ed, and  hence  he  still  has  his  remedy 
against  the  railway  company,  and  cannot 
maintain  his  present  action.  We  cannot  so 
hold.  The  report  of  the  commissioners  as- 
sessed the  $4,000  in  controversy  as  "the 
damages  which  will  result  to  any  person, 
company,  or  corporation  by  reason  of  the 
construction  of  such  branch  railroad  and 
the  taking"  of  the  property  for  such  pur- 
pose, and  the  statute  <§  2649,  above  cited) 
under  which  the  railway  company  paid  the 
money  into  court  expressly  provides  that 
where,  as  was  done  in  this  case,  the  rail- 
way company  files  an  afllidavit  of  doubt  as 
to  who  is  entitled  to  the  damages,  then 
"upon  making  such  payment  into  court  of 
the  damages  assessed,  .  .  .  such  rail- 
road company  shall  be  released  and  dis- 
charged from  any  and  all  further  liability 


therefor,"  unless  the  damages  are  increased 
upon  an  appeal,  etc.  In  other  words,  the 
report  of  the  conunissioners,  though  under- 
taking to  award  the  damages  to  the  city, 
nevertheless  purported  to  and  did  assess 
the  damages  of  any  and  all  persons  inter- 
ested in  the  lot,  and  not  merely  the  damage 
to  the  city's  interest,  if  any,  therein.  The 
very  purpose,  therefore,  of  the  statute, 
would  be  defeated,  if  it  were  to  be  held  that 
the  real  owner  of  the  fund,  if  the  city  be 
not  such,  could  not  pursue  the  same  in  the 
hands  of  the  city,  but  must  bring  an  action 
against  the  railroad  company  for  further 
damages.  Furthermore,  it  is  settled  in  this 
state  that  the  damages  assessed  stand  in 
the  place  of  the  property  taken  (Moritz  ▼. 
St.  Paul,  52  Minn.  409,  414,  54  N.  W.  370: 
Boutelle  v.  Minneapolis,  59  Minn.  493,  61 
N.  W.  554;  Smith  v.  St.  Paul,  65  Minn. 
297,  68  N.  W.  32;  Lumbermen's  Ins.  Co.  v. 
St.  Paul,  82  Minn.  497,  503,  85  N.  W.  525 ; 
North  Coast  R.  Co.  v.  Hess,  56  Wash.  335. 
105  Pac.  853;  2  Lewis,  Em.  Dom.  §  894), 
and  that  the  real  owner  thereof  may  sue 
as  for  money  had  and  received  to  recover 
the  same  from  anyone  into  whose  hands 
they  may  come,  without  regard  to  any  rem- 
edy he  may  have  against  the  corporation 
for  which  the  property  was  taken  ( Smith  v. 
St.  Paul,  65  Minn.  297,  68  N.  W.  32). 

4.  The  city's  claim,  made  for  the  first 
time  in  this  court,  that  the  plaintiff  was  es- 
topped by  reason  of  his  and  his  testator's 
failure  sooner  to  assert  title  to  the  prop- 
erty, cannot  be  sustained,  for  we  find  noth- 
ing in  the  evidence  to  sustain  it.  Dimond 
V.  Manheim,  61  Minn.  183,  63  N.  W.  495. 
Nor  do  we  find  any  merit  in  the  city's  claim 
of  laches. 

5.  As  to  the  city's  contention  that  the 
court  erred  in  refusing  to  allow  its  claim 
for  improvements,  this  also,  assuming  that 
it  was  in  issue,  must  be  overruled.  It  is 
true  that  there  was  evidence  tending  to 
show  that  the  city,  by  various  betterments, 
increased  the  value  of  lot  2  in  a  consider- 
able sum;  but  there  waA  no  evidence  upon 
which  a  severance  of  the  benefits  thus  con- 
ferred upon  the  whole  lot  could  be  made 
as  between  the  west  half,  to  which  the  city 
established  its  title,  and  the  east  half,  as 
to  which  the  city's  claim  of  title  failed. 
We  cannot,  therefore,  overturn  the  decision 
of  the  trial  court  on  this  point. 

Judgment  affirmed. 


Annotatioii— Conclusiveness  of  jadgment  or  order  in  condemnation  pro- 
ceedings as  a  setdement  of  rival  claims  to  the  award. 


This  note  does  not  cover  the  substan- 
tive question  as  to  rights  of  different 
L.R.A.1917A. 


classes  of  rival  claimants  to  the  funds 
arising  from  the  condemnation  of  prop- 
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erty,^  but  is  limited  to  the  question  as 
to  what  kind  of  judgment  or  judicial 
order  in  condemnation  proceedings  is 
binding  upon  the  parties  so  as  to  be  a 
bar  to  subsequent  litigation.^* 

For  the  purpose  of  demonstration, 
some  cases  in  which  the  question  of  the 
finality  or  binding  force  of  a  judgment 
was  not  directly  passed  upon  by  the 
•court,  for  example,  cases  in  which  the 
-court  reviewed  an  award  on  appeal,  are 
•cited  herein,  but  the  note  is  not  exhaus- 
4;ive  of  such  cases.  The  only  cases  clear- 
ly within  its  scope  are  those  in  which 
an  attempt  was  made  to  recover  in  a 
proceeding  subsequently  to  the  order  or 
judgment  in  the  condemnation  proceed- 
ing. 

Generally  speaking,  a  judgment  or  or- 
der in  condemnation  proceedings  is  con- 
clusive if  the  court  making  it  had  juris- 
diction and  the  issue  was  directly  before 
the  court.  As  may  be  seen  from  the 
decision  in  Etre  v.  FABiBAUiiT,  ante,  685, 
and  other  decisions  cited  herein,  the 
wording  of  the  particular  statute,  wheth- 
er all  the  parties  were  before  the  court. 


whether  the  proceedings  were  regular, 
and  whether  the  particular  question  was 
directly  or  only  indirectly  passed  upon 
when  the  judgment  or  order  was  entered, 
are  some  of  the  elements  that  must  be 
considered  in  order  to  determine  how  to 
apply  the  general  rule. 

Obviously,  the  question  whether  or  not 
a  particular  order  or  judgment  made  in 
connection  with  condemnation  proceed- 
ing is  res  judicata  as  between  rival 
claimants  of  the  fund  or  part  thereof, 
when  questioned  in  the  same  or  in  a 
subsequent  action,  cannot  be  decided  up- 
on any  fixed  rule  of  law.  Such  judgment 
or  order,  like  any  other  judgment,  may 
be  attacked  even  collaterally  for  lack  of 
jurisdiction,  and  since  jurisdiction  in 
condemnation  proceedings  is  purely 
statutory,  very  much  will  depend  upon 
the  particular  statute  as  well  as  upon 
the  facts  that  show  compliance  or  non- 
compliance with  the  statute.  So,  where 
a  party  in  interest  is  not  named  in  the 
petition  for  condemnation  of  land  by  the 
petitioner,  the  proceeding  is  not  binding 
upon  him,'  unless  the  omitted  party  in 


1  On  right  of  mortgagee  of  premises  tak- 
en by  eminent  doinainy  see  note  to  Good- 
rich V.  Atchison  County,  18  LJI.A.  113; 
and  on  rights  of  tenants  and  reversioners  of 
property  taken  by  eminent  domain,  see  note 
to  Corrigan  v.  Chicago,  21  L.R.A.  212. 

l<k  As  to  attack  on  a  judgment  collateral- 
ly for  insufficiency  of  pleadings,  see  note  in 
LP.R.A.1916E,  316. 

•  Calumet  River  R.  Co.  v.  Brown  (1891) 
136  111.  322,  12  L.R.A.  84,  26  N.  E.  601; 
Chicago  &  N.  W.  R.  Co.  v.  Miller  (1911) 
251  111.  58,  96  N.  E.  1027;  North  Coast  R. 
Co.  V.  Hess  (1909)  66  Wash.  335,  106  Pac. 
853. 

Where  a  levee  board,  in  taking  lands  for 
the  construction  of  a  levee,  awarded  the 
damages  to  the  owner  of  the  fee,  and  the 
award  recited:  "To  the  mortgagee,  Q.  Wi-  • 
bom,  we  award  nothing,  ae  his  security 
for  his  debt  is  ample,"  and  it  turned  out 
that  the  amount  of  the  mortgage  debt  was 
more  than  the  value  of  the  whole  property 
including  the  award,  it  was  held  in  l^vee 
Comrs.  V.  Wiborn  (1896)  74  Miss.  396,  20 
So.  861,  that  the  mortgagee  could  main- 
tain an  action  against  the  board  of  levee 
commissions  for  the  amount  of  the  award, 
although  they  had  paid  the  same  to  the 
mortgagor.  In'  this  case  the  wording  of 
the  award  showed  that  the  board  knew  of 
the  mortgage,  and  its  jurisdiction  was  prob- 
ably not  the  same  as  that  of  a  court. 

The  confirmation  of  a  report  awarding 
the  amount  to  the  owner  of  the  fee  does 
not  bar  a  mortgagee  of  the  land  from  claim- 
ing the  award  to  the  amount  of  the  mort- 
gage debt,  if  he  acts,  before  the  money  is 
actually  paid  to  the  mortgagor  or  his  as- 
signee, and  the  assignee  has  no  higher 
standing  than  the  mortgagor  had,  and  the 
X.R.A.1917A. 


mortgage  was  recorded,  and  the  assignment 
made  before  the  report  was  confirmed.  Re 
Woods  Run  Ave.  (1910)  43  Pa.  Super.  Ct. 
476. 

Where  a  mortgage  on  property  part  of 
which  is  taken  by  a  city  for  street  uses 
is  on  record,  the  condemner  is  presumed  to 
have  notice  thereof,  and  if  it  pays  the  mort- 
gage debt  out  of  the  award,  although  the 
award  is  made  to  the  mortgagor,  the  latter 
cannot  maintain  a  separate  action  against 
it  for  the  whole  award,  but  is  limited  to 
the  statutory  remedy  of  asking  for  a  fair 
distribution  of  the  fund.  This  was  a  hold- 
ing by  way  of  argument  only,  in  Patterson 
V.  Binghamton  (1895)  88  Hun,  272,  34  N. 
Y.  Supp.  416,  second  appeal  in  (1897)  154 
N.  Y.  391,  48  N.  E.  739. 

But  where  the  statute  provides  that  a 
petition  in  the  condemnation  proceedings 
shall  describe  the  property  with  reasonable 
certainty,  and  contain  ''the  name  of  each 
and  every  owner,  encumbrancer,  or  other 
person  or  party  interested  in  the  same  or 
any  part  thereof,  so  fftr  as  the  same  can 
be  ascertained  from  the  public  record,"  the 
condemnation  proceedings  with  final  order 
and  payment  will  protect  the  condemner 
against  lessees  who  are  not  made  parties  or 
formally  notified  of  the  proceedings,  if  they 
hold  under  an  unrecorded  lease.  Their  rem- 
edy is  against  the  fund  or  the  parties  re- 
ceiving it.  In  this  case  the  lessees  had  been 
present  at  the  condemnation  proceedings, 
but  that  fact  was  treated  only  as  an  addi- 
tional reason  for  the  holding.  State  ex  rel. 
Long  V.  Superior  Ct.  (1914)  80  Wash.  417, 
141  Pac.  906. 

Where  one  was  in  possession  of  land 
in  which  he  had  an  interest,  and  some  of 
the  land  was  condemned  by  the  county  for 
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some  way  waives  the  point  by  taking 
care  of  his  interest  without  objection  to 
the  omission.' 

If,  on  the  other  hand,  the  proceedings 
are  regular  and  the  money  paid  into 
court,  the  condemner  is  not  subject  to 
additional  liability  to  any  claimant  who 
has  been  brought  into  court  in  the  pro- 
ceeding, whatever  may  be  the  rights  of 
the  claimants  among  themselves.* 

Some  statutes  make  provision  for  the 
manner  in  which  issues  as  to  title  and 
other  issues  between  the  claimants  in 
condemnation  proceedings  shall  be  tried.*^ 
When  such  a  statute  is  followed  strictly, 
there  can  be  no  doubt  that  the  question 
of  title  was  in  issue  and  was  decided  by 
the  court,  so  that  that  question  is  res 
judicata. 

In  some  statutes  the  condemnation  pro- 
ceeding is  not  designed  to  be  used  to 
determine  rival  claims,  and  provision  is 
made  for  payment  into  court  whenever 
there  are  more  than  one  claimant,  and 
the  court  may  in  a  separate  proceeding 
finally  determine  the  rights  of  the  re- 
spective claimants.®  Of  course,  under 
such  a  statute  an  order  of  the  court  in 
the  condemnation  proceeding  making  a 


distribution  of  the  fund  would  not  be 
final.  In  some  cases  the  issues  between 
rival  claimants  have  been  raised  by  in- 
terpleader before  the  fund  is  paid  out,'' 
and  while  the  courts,  perhaps,  have  not 
been  called  upon  to  decide  the  question 
of  finality  of  the  judgment  in  such  eases, 
there  can  be  no  doubt  that  all  matters 
thus  at  issue  which  have  been  decided 
are  res  judicata.  And  it  has  been  held 
that  in  the  absence  of  a  statutory  pro- 
vision the  courts  should  permit  anyone 
claiming  an  interest  in  the  fund  to  in- 
tervene by  petition  or  interpleader  and 
have  his  rights  determined.'  This  would 
bring  the  issues  clearly  before  the  court, 
and  if  the  court  has  jurisdiction  its  judg- 
ment would  no  doubt  be  binding  upon 
the  parties  regularly  before  it. 

Aside  from  the  question  of  jurisdic- 
tion, much  depends  upon  the  intent  of 
the  court  and  parties  as  shown  by  all  the 
circumstances;  i.  e.,  whether  or  not  in 
the  mind  of  the  court  and  of  the  parties 
the  question  as  between  the  claimants 
really  was  an  issue.  For  example,  where 
there  was  at  the  time  of  the  award  an 
appeal  pending  in  another  court  on  a 
suit  to  try  title,  and  the  court  ordered 


road  purposes,  and  the  award  paid  him,  it 
was  held  in  New  Madrid  County  v.  Phil- 
lips (1894)  125  Mo.  61,  28  S.  W.  321,  that 
the  fact  that  the  county  found  it  necessary 
to  acquire  the  interest  of  the  other  owners 
did  not  enable  it  to  recover  from  him  the 
money  it  had  paid  him  in  the  condemnation 
proceedings,  in  an  action  for  money  had  and 
received. 

It  was  held  in  Wood  v.  State  Hospital 
(1891)  16  Pa.  Co.  Ct.  667,  that,  after  judg- 
ment is  entered  in  favor  of  the  owner  by 
name,  it  is  too  late  for  the  condemner  to 
exercise  the  right  to  pay  the  money  into 
court  and  for  the  other  claimants  to  press 
their  claims  for  a  share  of  the  award,  for 
the  judgment  establishes  its  liability  to  the 
person  named,  and  it  makes  no  difference 
whether  it  be  understood  as  deciding  that 
the  person  named  was  the  sole  owner  of  the 
land,  or  that  such  interest  as  he  did  own 
was  valued  at  the  amount  of  the  award. 
It  will  be  noted  that  the  right  of  the  rival 
claimant  to  maintain  an  action,  either 
against  the  condemner  or  against  the  re- 
cipient of  the  award,  was  not  involved  in 
this  holding. 

8  Chicago  V.  Pick   (1911)  251  111.  594,  96 
N    E.  539. 

"  4  Carton  v.  Seattle  (1913)  74  Wash.  376, 
133  Pac.  596,  where  the  court  quotes  from 
its  former  decision  in  the  same  case,  found 
in  (1911)  66  Wash.  447,  120  Pac.  Ill,  as 
follows:  *1f  the  court  inadvertently,  or 
as  the  result  of  fraud  practised  upon  it,  > 
omits  the  names  of  some  of  the  proper 
parties  from  the  verdict,  or  makes  payment 
to  the  wrong  party,  it  does  not  make  the 
L.R.A.1917A. 


city  liable  beyond  the  terms  of  the  statute, 
or  deprive  the  parties  claimant  of  any 
rights  or  obligations  inter  sese."  No  doubt, 
there  are  other  cases  upon  this  point,  but  it 
is  not  here  annotated  exhaustively. 

•  Lefevre'fl  Appeal  (1867)  32  Cal.  565. 
This  case  and  other  cases  like  it  that  might 
be  cited  are,  of  course,  not  conclusive  on  the 
main  question  here  annotated. 

«  New  York  C.  &  H.  R.  R.  Co.  v.  Mathews 
(1911)  144  App.  Div.  732,  129  W.  Y.  Supp. 
828,  affirming  (1911)  70  Misc.  567, 128  N.  Y. 
Supp.  138.  The  court  said:  "At  the  same 
time,  it  is  not  the  legitimate  province  of  a 
proceeding  for  the  condemnation  of  real 
property  to  take  up  the  question  of  dis- 
puted titles;  the  scheme  of  the  law  clearly 
does  not  contemplate  this,  for  it  is  pro- 
vided in  §  3378  of  the  Code  of  Civil  Proce- 
dure that  *if  there  are  adverse  and  conflict- 
ing claimants  to  the  money,  or  any  part  of 
it,  to  be  paid  as  compensation  for  the  prop- 
erty taken,  the  court  may  direct  the  money 
to  be  paid  into  the  court  by  the  plaintiff, 
and  may  determine  who  is  entitled  to  the 
same,  and  direct  to  whom  the  same  shall  be 
paid,  and  may,  in  its  discretion,  order  a  ref- 
erence to  ascertain  the  facts  on  which  such 
determination  and  direction  are  to  be 
made.' " 

TGark  v.  Meyerdirck  (1907)  107  Md.  63, 
68  Atl.  141;  Hilton  v.  St.  Louis  (1889)  99 
Mo.  199,  12  6.  W.  657;  Kansas  City  &  A.  R. 
Co.  V.  Smith  (1900)  156  Mo.  608,  57  S.  W. 
555;  Pollock  v.  Morris  (1887)  106  N.  Y.  676, 
12  N   E.  179. 

•  Dye  V.  Midland  Valley  R.  Co.  (1908)  77 
Kan.  488,  94  Pac.  785. 
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the  money  to  be  held  pending  the  deter- 
mination of  that  appeal,^  there  was  no 
doubt  that  the  matter  was  in  issue,  and 
the  money  was  held  until  the  question 
was  settled  by  another  court.  But  if  it 
turns  out  that  the  judgment  of  the  other 
court  is  not  res  judicata  as  between  the 
rival  claimants, — that  court  having 
passed  upon  only  the  legal  title  to  the 
land,  excluding  all  evidence  of  equitable 
elaim, — the  order  in  the  condemnation 
proceeding  based  upon  the  judgment  is 
not  res  judicata,  and  does  not  prevent 
an  action  by  the  equitable  owner  for 
money  had  and  received  against  the  hold- 
er of  the  legal  title,  who  has  received 


the  proeeeds  under  the  order  in  the  con- 
demnation proceedings.^®  And  it  has 
been  held  that  a  lessee  may  maintain  an 
action  for  money  had  and  received 
against  his  lessor  for  his  share  of  the 
proceeds  (after  deducting  his  pro  rata 
share  of  the  expenses  incurred  by  the 
lessor  in  prosecuting  the  claim  for  dam- 
ages), where  the  whole  amount  of  dam- 
ages was  paid  the  lessor,  the  lessee  hav- 
ing made  no  claim  at  all  in  the  proceed- 
ing to  assess  the  damages  to  the  real 
estate  taken  by  the  city  in  widening  a 
street.*^ 

And  where  a  statute  gives  any  inter- 
ested party  the  right  to  sue  the  party 


»  San  Francisco  &  S.  J.  R.  Co.  v.  Mahoney 
(1865)  29  Cal.  112;  Chicago  use  of  Schools 
V.  Gage  (1915)  268  lU.  232,  109  N.  E.  28. 

10  Major  V.  Owen  (1914)  126  Minn.  1, 
147  N,  W.  662,  Ann.  Cas.  1916D,  589.  In 
this  case  the  plaintiffs,  being  financially 
embarrassed,  conveyed  their  property  to 
trustees  for  the  payment  of  debts,  the  bal- 
ance, if  any,  to  be  returned  to  plaintiffs. 
The  trustees  as  such  conveyed  one  piece  of 
land,  which  was  heavily  encumbered  with 
liens,  to  the  defendant,  and  plaintiffs 
brought  a  statutory  action  against  defend- 
ant to  determine  adverse  claims,  claiming 
to  be  the  owners  in  fee.  While  this  action 
was  pending  the  land  in  question  was  con- 
demned by  a  railway  company,  and  the 
final  order  of  distribution  reserved  to  await 
the  outcome  of  the  action.  The  court  in 
this  action  excluded  all  evidence  of  equit- 
able title  and  entered  judgments  for  the  de- 
fendant. Whereupon  the  court  in  the  con- 
demnation proceedings  ordered  the  balance 
over  and  above  the  liens  to  be  paid  to  the 
defendant,  and  he  received  the  money.  The 
action  for  money  had  and  received  was  in- 
stituted, and  it  was  held  that  it  could  be 
maintained.  The  court  said:  "Defendant 
also  insists  that  the  order  made  in  the  con- 
demnation proceedings,  directing  that  the 
money  in  controversy  be  paid  to  him,  con- 
clusively determined  his  right  thereto,  and 
bars  plaintiffs  from  asserting  the  claim 
which  they  now  present.  But  it  does  not 
appear  that  the  issues  now  presented  were 
presented,  considered,  or  determined  in  that 
proceeding.  The  decision  made  upon  a  mo- 
tion or  a  summary  application  is  not  res 
judicata;  at  least  unless  it  appears  that  a 
full  hearing  was  had  and  that  the  issue  in 
controversy  was  actually  considered  and  de- 
termined therein." 

11  Harris  v.  Howes  (1883)  75  Me.  436. 
The  court  in  this  case  said:  ''By  the  fault 
or  mistake  of  both  of  the  present  parties, 
one  award  only  was  made.  The  plaintiff 
mistook  in  not  claiming,  and  the  defendants 
in  not  disclaiming,  the  right  to  recover  the 
lessee's  damages.  We  do  not  see  why  a 
bill  in  equity  would  not  lie  to  rectify  the 
mistake,  nor  why  the  present  action  cannot 
be  sustained  for  «uch  purpose.  Certainly, 
the  defendants  have  money  in  their  hands 
L.R.A.1917A. 


which  equitably  and  fairly  belongs  to  the 
plaintiff.  There  can  really  be  no  more 
difficulty  for  this  court  to  determine  the 
relative  sums  belonging  to  the  parties,  than 
for  county  commissioners  to  work  out  the 
result.  The  duty  of  the  commissioners 
would  have  been  first  to  ascertain  the  en- 
tire damages  and  then  apportion  them. 
Nor  is  it  unusual  in  such  proceedings  in 
many  of  the  states,  for  an  award  to  be 
made  in  gross,  and  the  division  to  be  made 
afterwards  according  to  ownerships.  Wil- 
son V.  European  N.  A.  R.  &  Co.  (1877)  67 
Me.  at  p.  363.  The  present  Massachusetts 
statutes  furnish  a  mode  of  proceeding  sim- 
ilar to  that.  Mass.  Gen.  Stat.  chap.  4,  Bos- 
ton V.  Kobbins  (1879)  126  Mass.  384.  Pro- 
ceedings have  been  sustained  where  only 
the  quantum  of  damages  was  found  and 
awarded  to  'owners  unknown.'  Com.  v. 
Great  Barrington  (1810)  6  Mass.  492;  Re 
11th  Ave.  (1880)  81  N.  Y.  436.  See  Com. 
v.  Coombs  (1807)  2  Mass.  489,  and  Brown  v. 
Essex  County  (1846)  12  Met.  (Mass.)  209. 
Of  course,  the  plaintiff  should  not  recover  an 
amount  exceeding  his  relative  share  of  the 
whole  amount  awarded,  less  a  pro  rata  pro- 
portion of  the  costs  and  expenses  which  the 
defendants  were  subjected  to  in  obtaining 
the  award.  Had  there  been  a  contest  before 
the  commissioners  as  to  title,  and  the  whole 
title  been  awarded  to  the  defendants,  per- 
haps the  plaintiff  should  not  recover  any- 
thing. But  the  plaintiff's  title  was  in  no- 
wise contested.  The  damages  seem  to  have 
been  awarded  to  the  title  as  an  entirety, 
without  regarding  the  minor  ownership. 
There  was  no  decision  that  the  plaintiff  was 
not  entitled  to  damages.  The  plaintiff  and 
the  defendants  could  have  joined  in  one  com- 
plaint for  the  prosecution  of  their  claims. 
The  law  finds  some  privity  of  contract  from 
this  relationship  or  alliance  of  parties. 
This  case  belongs  to  the  class  of  cases  in 
which,  under  Lord  Mansfield's  rule  adopted 
in  this  state,  not  adopted  in  all  the  states, 
the  law  forcibly  implies  the  privity,  if 
need  be,  because  equitable.  Keene  v.  Sage 
(1883)  75  Me.  138,  and  cases  cited;  2  Whar- 
ton Contr.  722." 

And  see   cases  cited  under  footnote   12 
and  13,  infra. 
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to  whom  the  award  was  paid,  an  inter- 
ested party  is  not  compelled  to  await  the 
payment  and  then  sue  under  the  statute, 
but  may,  as  soon  as  the  award  is  made, 
sue  both  the  condemner  and  the  one  to 
whom  the  award  was  made,  and  the 
award,  althoug;h  confirmed  by  the  court, 
has  no  binding  force  on  the  question  of 
distribution;  but  if  the  fund  has  been 


paid  out,  those  interested  should  sue  the 
one  to  whom  it  was  paid,"  for  they  can- 
not on  motion  have  the  whole  proceed- 
ings opened.  An  action  against  the  one 
who  ha^  received  the  fund,  for  money 
had  and  received,  appears  to  be  the  prop- 
er procedure,  even  in  the  absence  of  such 
a  statute.^*  And  it  has  been  held  that  a 
separate  action  in  which  the  condemner 


13  Re  New  York  (1899)  42  App.  Div. 
198,  68  N.  Y.  Supp.  1029. 

It  appears  that  an  early  New  York  stat- 
ute (2  Rev.  Laws  1813,  §  184,  p.  419)  pro- 
vides that  where  an  award  is  made  and 
paid  to  oiue  not  equitably  entitled  tliereto, 
the  party  who  is  so  entitled  may  recover  the 
same  in  an  action  against  him.  It  was 
held  in  De  Peyster  v.  Mali  (1882)  27  Hun, 
(N.  Y.)  439,  reversed  in  (1883)  92  N.  Y. 
2(52,  however,  that  it  was  not  enough  in 
such  action  for  the  plaintiff  to  prove  that 
the  defendant  was  not  entitled  to  the  award, 
but  he  must  also  assume  the  burden  of 
proving  that  he,  the  plaintiff,  was  equitably 
entitled  thereto,  although  plaintiff  owned 
the  fee  in  the  land  taken  and  the  award 
was  made  for  the  fee,  and  the  defendant 
owned  only  an  easement,  which  was  not 
taken.  The  higher  court  reversed  this  hold- 
ing on  the  ground  that  the  award  was  final 
and  plaintiff  was  entitled  to  it,  even  though 
the  city  could  have  resisted  payment  suc- 
cessfully, but  that  it  was  not  final  on  the 
question  of  rival  claims  to  the  award  as 
between  the  claimants. 

Walker  v.  Mueller  (1914)  160  App.  Div. 
704,  146  N.  Y.  Supp.  797,  is  decided  upon 
the  assumption  that  §  18,  chap.  724,  of  Laws 
of  1906,  gives  a  claimant  wlio  has  not  re- 
ceived his  share  of  an  award  in  condemna- 
tion proceedings  an  action  for  money  had 
and  received  against  the  claimant  who  has 
received  the  whole  award  by  order  of  court. 

Where  a  statute  provides  that  a  party 
in  interest  may  maintain  an  action  for 
money  had  and  received  against  one  to 
whom  an  award  in  condemnation  proceed- 
ings has  been  paid  by  order  of  court,  it  is 
error  for  the  court  to  vacate  its  order  and 
open  the  whole  proceedings  to  determine 
rival  claims  a  year  after  the  order  was  en- 
tered and  the  award  paid.  Re  New  York 
(1918)  209  N.  Y.  127,  102  N.  E.  688. 

In  Youngs  v.  Stoddard  (1898)  27  App. 
Div.  162,  60  N.  Y.  Supp.  475,  the  court  said: 
''The  order  confirming  the  commissioners' 
report  is  undoubtedly  final  and  conclusive 
upon  all  parties  interested;  that  is,  as  to 
the  essential  features  of  the  proceeding.  ^ 
Thus,  it  is  conclusive  as  to  the  condemna- 
tion of  the  land  and  the  amount  of  the 
award.  Re  Public  Parks  (1878)  73  N.  Y. 
666.  It  also  binds  the  city  to  pay  the 
awards  to  the  persons  to  whom  they  are 
specifically  given.  But  even  this  latter  ob- 
ligation is  limited  to  payments  made  with- 
out notice  of  adverse  claims.  Wliere  such 
notice  has  been  given,  the  city  is  not  bound 
to  pay  the  award  to  the  person  named  in 
the  commissioners'  report.  Indeed,  it  does 
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so  at  its  peril.  Hatch  v.  New  York  (1880) 
82  N.  Y.  436.  Its  duty  in  that  case  is  to  in- 
terplead the  rival  claimants,  or,  if  sued  by 
the  person  named  in  the  report,  to  move  to 
substitute  the  adverse  claimant  as  a  paii;y 
defendant,  upon  payment  of  the  amount  in 
dispute  into  court,  as  where  an  award  is 
made  to  unknown  owners.  Barnes  v.  New 
York  (1882)  27  Hun,  (N.  Y.)  286.  The 
right  to  the  award,  as  between  rival  claim- 
ants thereto  who  have  not  appeared  before 
the  commissioners,  or  there  litigated  their 
adverse  claims,  is  a  subsidiary  incident  to 
the  main  proceeding,  but  is  not  of  its  es- 
sence. All  parties,  whether  they  appeared 
or  not,  are  undoubtedly  foreclosed  as  to  the 
amount  of  the  award;  but  no  one  is  fore- 
closed as  to  his  right  thereto  unless  he  has 
actually  submitted  his  claim  to  the  arbitra- 
ment of  the  commissioners  and  the  action  of 
the  court  thereon.  The  governing  princi- 
ple is  the  same  whether  the  commissioners 
make  the  award  to  an  unknown  owner  or 
to  one  whom  they  name  as  owner.  That  it 
was  not  the  intention,  as  between  the  real 
owner  and  the  person  named  as  such  in  the 
commissioners'  report,  to  finally  foreclose 
the  former,  is  apparent  when  we  see  that 
the  statute  itself  confers  a  right  of  action 
upon  the  person  to  whom  the  award  of  right 
belongs,  to  recover  from  its  actual  recipient 
the  amount  paid  to  the  latter  by  the  city, 
as  so  much  money  had  and  received  for  the 
real  owner's  use.  Laws  1882,  chap.  410,  § 
993.  These  views  are  supported  by  the 
cases  already  cited,  and  still  more  directly 
by  Spears  v.  New  York  (1882)  87  N.  Y. 
372;  Ckssidy  v.  New  York  (1891)  62  Hun, 
358,  17  N.  Y.  Supp.  71 ;  and  Coutant  v.  Cat- 
lin.  2  Sandf.  Ch.   (N.  Y.)  485." 

Win  Tamm  v.  Kellogg  (1871)  49  Mo. 
118,  where  a  city  had  condemned  real  prop- 
erty claimed  by  two  persons,  and  paid  the 
whole  award  to  one,  it  was  held  that  the 
other  could  maintain  an  action  for  money 
had  and  received  and  recover  the  whole 
amount  on  proof  of  ownership,  even  though 
the  condemnation  proceedings  might  have 
been  attacked  for  irregularity.  The  decision 
turned  upon  the  question  of  plaintififs  right 
to  waive  the  irregularity  in  the  proceedings 
and  recover  from  the  other  claimant,  and 
the  question  of  the  finality  of  the  award 
was  not  given  consideration. 

Where  both  the  lessee  and  the  owner  of 
the  reversion  were  made  parties  to  the  con- 
demnation proceedings,  and  the  commission- 
ers assessed  the  whole  damages  in  a  lump 
sum,  and  awarded  it  to  "John  H.  Reel  or 
owner,*'  and  the  whole  was  paid  to  him,  it 
was  held  in  McAllister  v.  Reel   (1893)   53 
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has  no  interest  should  be  brought  by  the 
rival  claimants.^* 

In  some  states  the  practice  is  to  de- 
termine the  title  as  a  preliminary  ques- 
tion before  the  jury  in  the  condemnation 
proceeding  is  sworn ;  ^*  the  sole  duty  of 
the  jury  in  the  proceeding  proper  being 
to  assess  the  amount  of  damages  to  each 
claimant  according  to  his  interest  as 
previously  determined.  Where  this  pre- 
liminary is  omitted,  the  money  should  be 
paid  to  the  treasurer  of  the  county  and 
title  tried  upon  issues  framed  for  the 
purpose.*' 


,  Where  the  statute  providing  for  the 
i  publication  of  notice  of  a  condemnation 
!  proceeding  is  complied  with,  and  the 
mortgagee  of  the  land  taken  does  not 
intervene,  claiming  a  share  in  the  funds, 
he  cannot,  after  the  treasurer  has  paid 
them  out  to  the  mortgagor  under  the  or- 
der of  the  court,  hold  the  treasurer  and 
his  bondsman  liable  for  the  amount  of 
the  mortgage; "  nor  can  he  in  such 
a  case  evict  the  condemner  by  ejectment 
proceedings,*®  from  the  land  of  which 
it  has  taken  possession. 


Ho.  App.  81,  that  the  lessee  could  recover 
his  proportionate  share  of  the  award  from 
the  owner  of  the  reversion  in  an  action  for 
money  had  and  received. 

It  has  been  held  that,  since  money 
awarded  for  the  taking  of  land  for  a  road 
is  not  really  due  until  the  road  is  actually 
opened,  it  should  be  paid  to  the  vendee  of 
the  land,  and  not  to  the  vendor,  where  the 
sale  took  place  after  condemnation  and 
award,  but  before  the  road  was  opened; 
hence  the  vendee  can  recover  from  the  ven- 
dor where  the  latter  was  paid  after  the 
opening  of  the  road^  although  the  award  was 
made  directly  to  the  vendor  prior  to  the 
sale.  Meginnis  v.  Nuna maker  (1870)  64 
Pa.  374. 

Cotenants  not  named  in  a  condemnation 
proceeding,  and  not  hi  possession  of  the 
lands  part  of  which  is  condemned  and  taken 
by  a  railroad  company,  have  a  right  to  treat 
the  proceedings  as  valid  and  require  their 
cotenant,  who  was  in  possession  and  who 
received  the  award,  to  account  to  them  for 
their  share,  irrespectively  of  the  question 
whether  or  not  the  proceedings  in  condem- 
nation were  binding  upon  them.  Legg  v. 
Legg  (1904)  34  Wash.  132,  76  Pac.  130. 

And  where  land  was  taken  for  a  road  and 
the  commissioners  paid  to  one  supposed  to 
be  the  owner  in  fee,  but  who  really  owned 
only  a  life  estate,  the  whole  award,  and 
were  compelled  later  to  proceed  anew  to  ac- 
quire the  fee,  they  could,  it  was  held  in 
Homey  v.  Coldbrook  (1896)  66  lU.  App.  477, 
after  paying  the  new  award  to  the  owners 
of  the  fee,  recover  from  the  owner  of  the  life 
estate  the  amount  paid  her  less  the  amount 
awarded  her  in  the  second  proceedings. 

But  it  was  held  in  Turner  v.  Williams 
(1833)  10  Wend.  (N.  Y.)  139,  that  a  report 
of  the  commissioners  awarding  a  certain 
amount  to  the  lessor  and  a  fixed  amount  to 
the  lessee,  for  land  taken  in  a  condemnation 
proceeding  for  the  widening  of  a  street  in 
New  York  city,  is,  when  confirmed  abso- 
lutely, binding  between  the  two  claimants, 
at  least  to  the  extent  that  the  lessee  can- 
not prove  by  parol  in  a  suit  against  the  les- 
sor that  $600  of  the  latter's  amount  was  in- 
tended by  the  commissioners  for  the  lessee, 
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I  to  repay  him   for  the  expense  of  making 
I  some    changes    in    the    building    that    were 
made    necessary    by    the    widening   of    the 
street. 

"Davidson  v.  Texas  &  N.  O.  R.  Co. 
(1902)  29  Tex.  Civ.  App.  54,  67  S.  W.  1093. 
The  court  in  this  case  said:  **The  petition 
discloses  that  this  suit  is  a  collateral  at- 
tack on  the  validity  of  condemnation  pro- 
ceedings mentioned  therein  as  pending  and 
undisposed  of.  Hence  it  follows  that  such 
questions  as  could  be  disposed  of  in  those 
proceedings,  and  which  involve  mere  irreg- 
ularities, cannot  be  determined  on  this  ap- 
peal. The  matters  involved  in  appellant's 
third  and  fourth  propositions  are  of  this  na- 
ture. So,  also,  is  the  complaint  that  the 
court  failed  to  apportion  the  sum  adjudged 
between  the  appellant,  his  lessee,  and  the 
other  claimants.  In  proceedings  instituted 
by  railway  companies  for  the  condemnation 
of  land,  there  can  be  but  two  issues:  First, 
the  right  to  condemn;  second,  the  amount  of 
compensation.  The  judgment  in  such  a 
proceeding  would  be  res  judicata  of  these 
issues.  If  the  trial  court  in  disposing  of 
them  committed  errors,  appellant  has  his 
remedy  by  appeal.  Such  errors  would  not 
render  the  judgment  void,  and  unless  cor- 
rected by  appeal  or  writ  of  error  the  judg- 
ment or  pendency  of  the  proceedings  would 
be  a  complete  bar  to  an  action  of  this  sort 
unless  for  some  other  reason  the  proceed- 
ings were  open  to  collateral  attack.  These 
prmciples  are  too  well  settled  to  require  ex- 
tended discussion  or  citation  ol  authority  in 
their  support."      ^ 

16  Metropolitan  West  Side  £lev.  R.  Co.  v. 
Esehner  (1908)  232  111.  210,  83  N.  E.  809; 
Chicago  &  N.  W.  R.  Co,  v.  Chicago  Mechan- 
ics' Institute  (1909)  239  lU.  197,  87  N.  £. 
933;  Chicago  v.  Pick  (1011)  251  lU.  594,  96 
N.  £.  539;  Illinois  C.  R.  Co.  v.  Roskemmer 
(1914)  264  111.  103,  105  N.  E.  695. 

16  Metropolitan  West  Side  Elev.  R.  CJo.  ▼. 
Esehner  (1908)  232  lU.  210,  83  N.  :E.  809. 

"Armstrong  v.  Moore  (1895)1  Kan.  App. 
460,  40  Pac.  834. 

"Chicago,  K.  &  W.  R.  Co.  v.  Selders 
(1896)  4  Kan.  App.  497,  44  Pac.  1012. 

J.  W.  ML 
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CITIZENS'  STATE  BANK  OF  CHAUTAU- 
QUA, KANSAS, 
V.       • 

FIRST    NATIONAL    BANK    OF    SEDAN, 

KANSAS,  Appt. 

(--  Kan.  — ,  167  Pac.  392.) 

Bank  —  preference  —  prohibition. 

1.  Section  499  of  the  General  Statutes  of 
1909,  as  amended  by  §  1  of  chapter  65, 
Laws  of  1911,  which  prohibits  a  bank  from 
giving  a  preference  to  any  depositor  or  cred- 
itor by  pledging  the  assets  of  the  bank, 
applies  only  to  a  bank  which  is  insolvent. 
For  other  cases,  see  Banks,  V,  in  Dig.  1-52 

N.  S. 

Same  —  agreement  for  additional  se- 
curity. 

^2.  An  agreement  in  a  promissory  note 
executed  by  a  solvent  bank  by  which  it 
agrees  to  give  additional  securities  in  the 
future  upon  demand  of  the  lender  is  a  valid 
agreement  only  so  long  as  the  borrowing 
bank  remains  in  a  solvent  condition.  The 
collateral  agreement  is  limited  by  the  stat- 
ute (Gen.  Stat.  1909,  §  499,  as  amended  by 
Laws  1911,  chap.  05,  §  1)^  which  forbids  a 
bank  to  give  a  preference  to  any  depositor 
or  creditor. 

For  other  cases,  see  Banks,  V.  in  Dig.  1-52 
N.  8. 

Same  *-  effect  of  Insolvency. 

3.  A  solvent  bank  borrowed  $10,000  from 
another  bank,  and  gave  its  promissory  note, 
pledging  at  the  same  time  certain  of  its  as- 
sets as  collateral  security.  The  note  con- 
tained an  agreement  to  give  additional  se- 
curity upon  notification  by  the  holder.  Sub- 
sequently, when  the  borrowing  bank  was  in- 
solvent, its  officers,  at  the  demand  of  the 
holder,  turned  over  additional  assets  of  the 
bank  to  secure  the  indebtedness.  Upon  these 
facts  it  is  held  that  the  previous  agreement 
did  not  create  an  equitable  lien  on  the  asaeta 
subsequently  turned  over,  and  that  replevin 
will  lie  at  the  suit  of  the  borrower  to  re- 
cover the  assets  turned  over  in  violation  of 
the  statute. 

For  other  oases,  see  Banks,  V,  in  Dig.  1-^2 
N.  8. 

Same  —  right  of  creditor. 

4.  Notwithstanding  the  statute  which  pro- 
hibits banks  from  preferring  creditors  con- 
tains no  declaration  that  any  act  in  viola- 
tion thereof  shall  be  void,  it  is  held  that  a 
creditor  who  accepts  a  preference  from  an 
insolvent  bank  will  not  be  permitted  to  re- 
tain the  benefits  of  the  transaction. 

For  other  cases,  see  Banks,  V.  in  Dig.  1-52 

y.  8, 

Replevin  *-  return  of  securities. 

5.  On  the  facts  stated  in  the  opinion  it  is 

Headnotes  by  Porter,  J. 


Note.  —  For  pledge  of  securities  by  in- 
solvent bank  as  an  unlawful  preference,  see 
annotation  following  this  case,  post,  701. 
L.ILA.1917A. 


held  that  it  was  not  a  condition  precedent 
to  the  plaintiff's  right  to  maintain  the  ac- 
tion of  replevin  that  it  tender  back  certain 
securities  surrendered  by  the  defendant  at 
the  time  the  additional  securities  were 
turned  over. 

For  other  oases,  see  Replevin,  /.  a,  in  Dig. 
1-52  N.  8. 

(May  6,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Chautauqua 
Cotmty  in  plaintiff's  favor  in  an  action 
brought  to  recover  possession  of  certain 
notes,  mortgages,  and  other  evidences  of 
debt,  or  their  value.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Sanford  B.  liadd,  Charles  B. 
Small,  and  A.  M.  Jackson,  for  appellant: 

Preferences  of  creditors  are  lawful  in 
Kansas. 

Kandall  v.  Shaw,  28  Kan.  420;  Tootle  v. 
Coldwell,  30  Kan.  125,  1  Pac.  329;  Bailey 
V.  Kansas  Mfg.  Co.  32  Kan.  73,  3  Pac.  756; 
Cooper  V.  First  Nat.  Bank,  40  Kan.  5,  18 
Pac.  937;  DeFord  v.  Nye,  40  Kan.  6tt5,  20 
Pac.  481;  Arn  v.  Hoerseman,  26  Kan.  413; 
Bliss  v.  Couch,  46  Kan.  400,  26  Pac.  706; 
Connor  v.  Hardwick,  53  Kan.  60,  35  Pac. 
777;  Clement  v.  Hartzell,  57  Kan.  482,  46 
Pac.  961;  Kennedy  v.  Powell^  34  Kan.  22, 
7  Pac.  606;  Miller  v.  Krueger,  36  Kan.  344, 
13  Pac.  641. 

The  giving  and  taking  of  the  securities 
on  January  26,  1915,  did  not  constitute  a 
preference. 

Sabin  v.  Camp,  98  Fed.  974;  Thompson  v. 
Fairbanks,  196  U.  S.  516,  49  L.  ed.  577,  25 
Sup.  Ct.  Rep.  306;  Humphrey  v.  Tatman, 
198  U.  S.  91,  49  L.  ed.  956,  25  Sup.  Ct.  Rep. 
567;  Sexton  v.  Kessler  &  Co.  40  L.R.A. 
(N.S.)  639,  97  C.  C.  A.  161,  172  Fed.  536: 
Re  Automobile  Livery  Service  Co.  176  Fed. 
792;  Gay  v.  Hudson  River  Electric  Power 
Co.  190  Fed.  773;  Paulding  v.  Chrome  Steel 
Co.  94  N.  y.  334;  Burke  v.  German-Ameri- 
can Bank,  79  App.  Div.  419,  79  N.  Y.  Supp. 
444;  Dodd  v.  Hills,  21  Kan.  707;  Mathews 
V.  Hardt,  79  App.  Div.  570,  80  N.  Y.  Supp, 
462;  American  Pig  Iron  Storage  Warrant 
Co.  V.  German,  126  Ala.  194,  85  Am.  St. 
Rep.  21,  28  So.  603;  Peabody  v.  Landon,  61 
Vt.  318,  15  Am.  St.  Rep.  903,  17  Atl.  781. 

Even  if  the  transaction  of  January  26, 
1915,  did  constitute  a  preference,  it  was  not 
void. 

Union  Nat.  Bank  v.  Matthews,  98  U.  S. 
621,  625,  627,  629,  26  L.  ed.  188-190;  Na- 
tional Bank  v.  Whitney,  103  U.  S.  90,  101, 
102,  26  L.  ed.  443,  444;  Thompson  v.  St. 
Nicholas  Nat.  Bank,  146  U.  S.  240,  251,  36 
L.  ed.  956,  961,  13  Sup.  Ct.  Rep.  66;  Ker- 
foot  V.  Farmers'  &  M.  Bank,  218  U.  S.  281, 
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286,  288,  54  L.  ed.  1042,  1044,  31  Sup.  Ct. 
Rep.  14. 

Plaintiff,  before  the  commencement  of  this 
suit,  should  have  returned,  or  offered  to  re- 
turn, to  the  Traders'  National  BanS,  the  se- 
curities it  received  from  that  bank  on  Janu- 
ary 26,  1915. 

Jeffers  v.  Forbes,  28  Kan.  174;  Bell  ▼. 
Keepers,  39  Kan.  105,  17  Pac.  785;  State 
ex  rel.  Lewis  v.  Dennis,  39  Kan.  500,  18 
Pac.  723;  State  ex  rel.  Lewis  v.  Williams, 
39  Kan.  517,  18  Pac.  727. 

No  relief  will  be  granted  by  a  court  to 
either  of  the  parties  to  an  illegal  contract 
which  has  been  executed. 

Setter  v.  Alvey,  15  Kan.  157;  Equitable 
Life  Assur.  Soc.  v.  Wetherill,  62  C.  C.  A. 
579,  127  Fed.  947;  Solinger  v.  Earle,  82 
N.  Y.  393;  Ward  v.  Hartley,  178  Mo.  135, 
77  S.  W.  302;  Ullman  v.  St.  Louis  Fair 
Asso.  167  Mo.  273,  56  L.R.A.  606,  66  S.  W. 
949;  Norris  v.  Norris,  9  Dana,  318,  35  Am. 
Dec.  138;  Watkins  v.  Nugen,  118  Ga.  375, 
45  S.  E.  260;  Branham  v.  Stallings,  21  Colo. 
211,  52  Am.  St.  Rep.  213,  40  Pac.  396; 
Mathews  v.  Wayne  Junction  Trust  Co.  197 
Fed.  237. 

Messrs.  S.  N.  Hawkes,  John  Ij.  Hunt, 
and  W.  H.  Sproul  for  appellee. 

Porter,  J.,  delivered  the  opinion  of  the 
court : 

The  action  in  the  district  court  vras  to 
recover  possession  of  certain  notes,  mort- 
gages, and  other  evidences  of  debt,  or  their 
value.  The  plaintiff  prevailed,  and  the  de- 
fendant appeals. 

The  First  National  Bank  of  Sedan  is 
nierely  a  nominal  defendant,  holding  the 
securities  in  controversy  for  collection  as 
the  agent  of  the  real  defendant,  the  Traders' 
National  Bank  of  Kansas  City,  Missouri. 
At  the  time  the  action  was  brought,  the 
Citizens'  State  Bank  of  Chautauqua,  here- 
inafter referred  to  as  the  Chautauqua  bank, 
was  insolvent  and  in  the  hands  of  the  state 
hanking  department.  From  August,  1911, 
this  bank  and  the  Traders'  National  Bank, 
which  will  be  referred  to  as  the  Kansas 
City  bank,  were  correspondents;  the  Chau- 
tauqua bank  keeping  an  account  with  the 
Kansas  City  bank,  against  which  it  fre- 
quently issued  exchange.  It  had  borrowed 
$10,000  from  the  Kansas  City  bank,  evi- 
denced by  two  notes  which  were  due  Febru- 
ary 1,  1915.  On  January  26,  1915,  it  owed 
on  one  of  these  notes  $5,000,  and  on  the  oth- 
er $3,000.  The  money  had  been  borrowed 
long  before,  and  the  notes  had  been  renewed 
from  time  to  time.  The  original  and  the  re- 
newals were  in  the  same  form  and  contained 
the  following  provision:  "And  being  de- 
sirous of  securing  this  note  and  all  other 
liabilities  to  said  bank,  now  existing  or 
L.R.A.1917A. 


which  may  hereafter  arise,  we  hereby  pledge 
and  deliver  for  that  purpose,  to  said  bank 
and  its  indorsees  and  assigns  as  collateral 
security  for  the  payment  of  said  note  and 
said  other  liabilities,  present  and  future, 
sundry  notes,  being  all  those  hereto  attached 
and  all  additions  to  them  and  all  substitu- 
tions for  them  in  the  course  of  business,  and 
we  agree  to  give  additional  security  to  keep 
up  the  present  margin  should  the  market 
value  of  the  above  securities  decline,  upon 
notification  to  us  by  the  holder  of  said  note 
or  liabilities  or  any  of  them,  within  twenty- 
four  hours  after  receipt  of  said  notice." 

From  October,  1914,  until  the  time  of  the 
transaction  in  controversy,  the  Kansas  City 
bank  had  complained  that  the  Chautauqua 
bank  had  not  remitted  promptly  the  pro- 
ceeds of  collections  sent  by  the  Kansas  City 
bank,  and  there  was  considerable  correspond- 
ence over  the  matter.    The  Chautauqua  bank 
had  recently  sent  about  $10,000  additional 
security,  but   the   Kansas    City   bank   had 
become   suspicious   as  to  the  character   of 
some  of  the  collateral.    Because  of  this,  on 
January  23,   3915,   it  sent  Mr.   Alexander, 
its  assistant  cashier,  to  Chautauqua  for  the 
purpose  of  obtaining  additional  collateral. 
He  took  with  him  the  collateral  which  the 
bank  held  (the  face  value  of  which  amount- 
ed to  about  $25,000),  and  called  the  atten- 
tion of  Turner,  cashier  of  the  Chautauqua 
bank,  to  the  appearance  of  some  of  it.    Tur- 
ner's explanations  were  not  satisfactory,  and 
Alexander  informed  him  that  he  intended  to 
stay  until  he  got  other  collateral.     Turner 
failed  to  keep  an  appointment  with  Alexan- 
der at  the  bank  Saturday  afternoon,  and 
left  town.    On  Monday,  Alexander,  in  com- 
pany with  a  banker  from  Bartlesville,  Okla- 
homa, who  came  to  Chautauqua  in  the  inter- 
est of  the  Kansas  City  bank,  went  to  the 
Chautauqua  bank  and  found  Mrs.  Turner 
in  charge.   She  informed  them  that  she  had 
heard  nothing  from  her  husband,  but  that 
she  supposed  he  would  be  back.    They  asked 
her  to  turn  over  to  them  other  collateral 
security  and  explained  that  the  Kansas  City 
bank  had  a  right  to  it,  and  that  when  the 
$8,000  was  paid  the  surplus  collateral  would 
be  returned.    Mrs.  Turner  then  turned  over 
to  them  for  examination  all  the  notes  and 
securities  which  the  bank  had  in  its  vault. 
Later  in  the  day  J.  R.  Dominick,  president 
of  the  Kansas  City  bank,  came  to  Chautau- 
qua.    J.  M.  Vandeventer  was  president  of 
the  Chautauqija  bank,  but  was  not  active 
in  its  management.    He  lived  on  a  farm  and 
came  to  the  bank  once  or  twice  a  week.    On 
the   afternoon    of   Monday,    January    26th, 
Alexander  sent  for  him,  and  when  he  ar- 
rived  the   parties   went   to   the   bank    and 
examined  the  securities  which  had  been  se- 
lected.    About  that  time  a  letter  arrived 
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from  Turner,  addressed  to  Mr.  VandevcDter, 
containing  a  statement  that  some  of  the 
notes  lield  by  the  Kansas  City  bank  and 
other  banks  as  collateral  were  forged  by  him, 
but  that  the  money  obtained  thereby  had 
all  been  used  for  the  benefit  of  the  bank, 
and  not  foi  himself.  While  the  officers  of 
the  Kansas  City  bank  were  there  they 
learned  from  Mrs.  Turner  that  the  bank  had 
only  about  $30  in  currency  on  hand.  It  was 
apparent  that  Turner  had  absconded,  and 
that  the  bank  was  insolvent.  Under  these 
circumstances,  the  president  of  the  Chau- 
tauqua bank,  at  the  request  of  the  officers 
of  the  Kansas  City  bank,  turned  over  and 
indorsed  to  the  latter  notes  and  other  evi- 
dences of  debt,  the  face  value  of  which  was 
$38,000,  and  which  constituted  substantially 
all  the  assets  and  securities  of  the  bank. 
At  the  same  time  the  Kansas  City  bank 
turned  back  the  former  securities  held  by 
it.  In  explanation  of  the  action  of  the 
Kansas  City  bank  in  insisting  upon  such 
a  large  amount  of  collateral  security,  it  is 
said  that,  by  reason  of  the  confessions  of 
Cashier  Turner,  the  Kansas  City  bank  was 
unable  to  ascertain  at  that  time  how  much 
of  the  collateral  could  be  depended  upon  as 
genuine.  The  Kansas  City  bank  immediate- 
ly placed  the  collateral  in  the  hands  of  the 
First  National  Bank  of  Sedan,  with  instruc- 
tions that  when  the  $8,000  had  been  col- 
lected, the  remaining  securities  were  to  be 
turned  back  to  the  Chautauqua  bank.  After 
Mr.  Dominick  left  Sedan,  he  stopped  at 
Topeka  and  informed  the  bank  commission- 
er of  the  transaction. 

The  jury  by  its  verdict  found  for  the 
plaintiff,  and  found  that  the  value  of  the 
collateral  still  in  the  hands  of  defendant 
was  $6,694.01.  The  judgment  rendered  upon 
the  verdict  was  for  the  return  of  the  securi- 
ties and  moneys  collected,  or,  in  lieu  of 
such  return,  a  money  judgment  for  their 
value. 

Plaintiff  bases  its  right  to  recover  large- 
ly upon  the  provision  of  the  banking  law 
(Laws  1011,  §  1,  chap.  65),  which  reads: 
"No  bank,  bankers,  or  bank  officer  shall  give 
preference  to  any  depositor  or  creditor  by 
pledjgiAg  the  assets  of  the  bank  as  collateral 
security:  .  .  .  Provided,  that  any  bank 
may  borrow  money  for  temporary  purposes 
not  to  exceed  in  amount  50  per  cent  of  its 
paid-up  capital,  and  may  pledge  assets  of 
the  bank  not  exceeding  20  per  cent  in  excess 
of  the  amount  borrowed,  as  collateral  se- 
curity therefor.     ..."       • 

The  first  question  to  determine  is  wheth- 
er the  transaction  of  January  26,  1915,  is 
a  preference  prohibited  by  this  statute.  The 
defendant  claims  that  in  this  respect  the 
giving  of  the  securities  did  not  constitute  a  I 
preference  for  the  reason  that  they  were  • 
L.R.A.1917A. 


turned  over  in  pursuance  of  a  promise  made 
long  prior  thereto,  and  thai  the  transaction 
was  merely  the  consummation  of  an  ar- 
rangement made  at  the  time  the  notes  were 
executed.  It  is  said  that  by  virtue  of  the 
terms  of  the  previous  agreement  the  Elan- 
sas  City  bank  had  possessed  in  equity  and 
good  conscience  a  lien  which  developed  into 
actual  possession  when  the  securitieii  were 
turned  over ;  and  that  whether  it  was  a  pref- 
erence depends  not  solely  upon  the  trans- 
action of  January  26th,  but  the  original 
promise. 

Conceding  that  the  agreement  in  the  note 
is  a  valid  one,  it  must  be  held,  we  think, 
that  it  is  limited  by  the  statute  which  ex- 
pressly prohibits  the  giving  of  collateral  so 
as  to  create  a  preference.  The  provision  in 
the  note  reads:  ",  .  .  And  we  agree  to 
give  additional  security  to  keep  up  the  pres- 
ent margin  should  the  market  value  of  the 
above  securities  decline,  upon  notification 
to  us  by  the  holder  of  said  note  or  liabilities 
or  any  of  them,  within  twenty-four  hours 
after  receipt  of  said  notice." 

This  is  no  more  than  an  agreement  to 
give  additional  security  in  the  future  in 
case  it  is  demanded.  If  the  demand  or  re- 
quest had  been  made  at  a  time  when  the 
bank  was  entirely  solvent,  the  agreement 
could  have  been  lawfully  complied  with, 
provided  the  amount  of  collateral  deposited 
was  not  more  than  20  per  cent  in  excess  of 
the  debt.  So  long  as  the  bank  continued 
solvent  it  was  a  valid  agreement,  and  no 
longer.  One  of  the  principal  cases  relied 
upon  by  defendant  is  Sexton  v.  Kessler  & 
Co.  225  U.  S.  90,  98,  56  L.  ed.  995,  1000, 
32  Sup.  Ct.  Rep.  657.  There  the  bankrupts, 
more  than  four  months  before  the  petition 
in  bankruptcy  was  filed,  placed  in  their 
own  vaults  a  separate  package  containing 
securities,  marked:  "Escrow  for  account 
of  Kessler  k  Co.  Ltd.,  Manchester."  At  the 
same  time  they  wrote  Kessler  &  Company, 
"this  escrow  is  intended  as  a  protection 
against  our  long  drafts  against  your  good 
selves."  Later,  at  the  request  of  the  credit- 
or, they  sent  a  certificate  describing  the 
particulars  as  to  the  nature  and  character 
of  the  securities,  and  thereafter  notified  the 
creditor  from  time  to  time  of  substitutions 
made.  Within  four  months  of  the  time  the 
debtor  became  bankrupt  it  turned  over  the 
securities  to  an  agent  of  the  creditor.  It 
was  held  that  the  possession  of  the  securi- 
ties was  taken  pursuant  to  a  pre-existing 
right  supported  by  equitable  principles. 
The  distinction  between  the  situation  there 
and  a  case  like  the  present  one  is  stated  in 
the  opinion  in  the  following  language:  "So 
a  general  promise  to  give  security  in  the 
future  is  not  enough.  But  the  present  wa» 
a  more  limited   and  cautious  dealing.     Tt 
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was  confined  to  apeoifio  identified  stooke  and 
bonds  on  hand,  and  purported  to  give  an 
absolute  present  right,  qualified  only  by 
possible  substitution  and  perhaps  by  a  riglit 
of  partial  withdrawal  if  the  remaining  se- 
curities had  risen  sufficiently  in  value.  It 
purported  not  to  promise,  hut  to  transfer," 
225  U.  S.  98.     (Italics  ours.) 

It  is  quite  apparent,  we  think,  that  Sex- 
ton V.  Kessler,  supra,  cannot  be  relied  upon 
by  the  defendant,  because  it  recognizes  that 
a  mere  promise  to  give  additional  security 
without  something  equivalent  to  a  setting 
aside  of  particular  collateral  is  not  enough. 
That  the  subsequent  delivery  of  additional 
securities  under  a  mere  general  promise 
made  prior  thereto  will  not  relate  back  so 
as  to  render  the  transaction  free  from  the 
prohibition  of  a  somewhat  similar  statute 
was  decided  in  Torrance  v.  Winfield  Nat. 
Bank,  66  Kan.  177,  71  Pac.  235.  In  that 
case  §  67a  of  the  Bankruptcy  Law  of  1898 
(Act  July  1,  1898,  chap.  541,  30  Stat,  at 
L.  564,  Comp.  Stat.  1913,  §  9651),  was  imder 
consideration.  The  statute  reads:  "Claims 
which  for  want  of  record  or  for  other  rea- 
sons would  not  have  been  valid  liens  as 
against  the  claims  of  the  creditors  of  the 
bankrupt  shall  not  be  liens  against  his  es- 
tate." 

The  syllabus  in  Torrance  v.  Winfield  Nat. 
Bank,  supra,  reads:  "An  agreement  made, 
while  negotiating  for  a  loan,  to  make  re- 
payment out  of  a  certain  fund,  or  the  pro- 
ceeds of  a  particular  enterprise,  does  not 
create  a  lien  on  the  fund  or  the  proceeds  of 
the  enterprise,  and  where  repayment  is  made 
out  of  the  designated  fund  within  four 
months  of  the  proceedings  in  bankruptcy, 
such  payment  shall  be  deemed  to  be  prefer- 
ential and  voidable  at  the  suit  of  a  trustee." 

The  opinion  quotes  with  approved  Be 
Sheridan  (D.  C.)  98  Fed.  406,  in  which  the 
syllabus  reads:  ''An  agreement  to  pledge 
personal  property  as  security  for  a  debt  is 
not  executed  where  the  goods  are  not  de- 
livered to  the  creditor,  nor  set  apart  and 
treated  as  his  property;  and,  where  the 
creditor  takes  possession  of  the  property  a 
few  days  before  the  filing  of  a  petition  in 
bankruptcy  against  the  debtor,  the  trans- 
action is  voidable  as  a  preference,  Botwith- 
atanding  that  the  original  agreement  was 
made  more  than  four  months  before  thai 
time." 

The  agreement  in  the  notes  was  a  mere 
promise  to  give  additional  security  when- 
ever called  for.  There  was  no  setting  apart 
of  any  particular  collateral,  nor  did  the 
agreement  identify  any  particular  collateral. 
We  think  it  is  quite  obvious  that  it  did  not 
create  an  equitable  lien  upon  the  securities 
in  controversy,  and  that  the  promise  vras 
necessarily  limited  by  the  statute. 
L.R.A.1917A. 


The  word  "preference"  has  often  been  de- 
fined by  courts:  "The  common  definition  of 
'preference,'  as  found  in  law  dictionaries, 
is  the  paying  or  securing  to  one  or  more  of 
his  creditors,  by  an  insolvent  debtor,  the 
whole  or  a  part  of  their  claims,  to  the  ex- 
clusion of  the  rest."  6  Words  &  Phrases, 
5494. 

For  reasons  of  public  policy  the  legisla- 
ture saw  fit  to  safeguard  the  interests  of 
depositors  and  other  creditors  of  banks  by 
enacting  regulations  controlling  the  opera- 
tion of  banks  and  limiting  their  power  to 
prefer  one  creditor  over  another  at  a  time 
when  the  bank  is  insolvent.  Section  1  of 
chapter  65,  Laws  of  1911,  prohibits  a  bank 
from  giving  preference  to  any  depositor  or 
creditor  by  pledging  the  assets  of  the  bank, 
with  a  provision  that  the  bank  may  borrow 
money  for  temporary  purposes,  not  to  ex- 
ceed in  amount  50  per  cent  of  its  paid-up 
capital,  and  may  pledge  as  collateral  se- 
curity therefor  the  assets  of  the  bank,  not 
exceeding  20  per  cent  of  the  amount  bor- 
rowed. 

It  is  unnecessary  to  determine  the  ques- 
tion discussed  in  both  briefs  as  to  the  au- 
thority of  the  president  of  the  bank  to  in- 
dorse and  turn  over  the  securities  in  con- 
troversy. If  it  had  been  the  cashier  who 
acted,  and  the  board  of  directors  had  au- 
thorized and  directed  the  securities  to  be 
indorsed  and  delivered  to  the  Kansas  City 
bank,  the  latter  would  have  acquired  no 
right  to  retain  them,  for  the  reason  that 
the  Chautauqua  bank  was  insolvent  and  the 
transaction  was  prohibited  by  the  statute. 
Nor  is  it  necessary  to  consider  previous  de- 
cisions upon  which  defendant  relies  in  which 
it  has  been  held  that  a  debtor  has  a  right 
to  prefer  one  creditor  over  another  so  long 
as  he  maintains  the  jus  disponendi  of  his 
property.  The  statute  lays  down  a  differ- 
ent rule  for  a  bank,  and  declares  that  "no 
bank  shall  give  preference  to  any  depositor 
or  creditor  by  pledging  the  assetb  of  the 
bank  as  collateral  security." 

Defendant  makes  the  further  contention 
that  even  if  the  transaction  of  January  26th 
constituted  a  preference,  it  was  not  void 
for  the  reason  that  the  statute  nowhere  de- 
clares that  an  act  dime  in  violation  of  the 
prohibition  shall  be  void,  and  it  is  argued 
that  the  only  effect  of  the  statute  is  to  au- 
thorize the  banking  department  of  the  state 
to  commence  proceedings  against  the  bank 
for  the  appointment  of  a  receiver  and  for 
winding  up  its  affairs.  It  is  insisted  that 
this  proposition  is  settled  by  the  highest  au- 
thorities. The  cases  relied  upon  are  those 
where  a  national  bank  had  made  loans  on 
real  estate.  The  National  Banking  Act,  ex- 
cept by  implication,  does  not  prohibit  na- 
tional  banks  from  makiog  loans   of   this 
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character.  These  cases  hold  that  Congress 
never  intended  that  the  stockholders  and 
creditors  of  a  national  hank  should  be  pun- 
ished by  permitting  the  borrower  to  escape 
liability  on  the  mortgage  and  retain  the 
proceeds  of  his  loan.  These  cases  and  the 
present  case  are  wholly  dissimilar.  To  per- 
mit one  who  has  obtained  money  from  a 
national  bank  on  real  estate  security  to  re- 
tain the  money  and  the  security  too,  would 
be  abhorrent  to  all  ideas  of  justice  and 
equity.  The  law  was  not  enacted  for  his 
benefit,  but  for  the  protection  of  the  bank, 
its  stockholders,  creditors,  and  depositors. 
In  prohibiting  banks  from  giving  a  pref- 
erence, the  legislature  certainly  never  in- 
tended that  the  party  accepting  it  should 
be  permitted  to  retain  the  benefits  of  the 
unlawful  transaction,  even  though  it  might 
call  for  the  entire  assets  of  the  bank  and 
result  in  depriving  other  creditors  of  any 
security.  From  the  time  a  bank  becomes  in- 
solvent, all  creditors  stand  on  an  equal 
footing  as  to  assets  on  hand.  Those  credit- 
ors who  were  diligent  when  the  bank  was 
solvent  are  permitted  to  retain  the  benefits 
of  securities  surrendered  then.  The  moment 
a  bank  becomes  insolvent  its  assets  become 
a  trust  fund  for  the  pro  rata  payment  of  the 
claims  of  all  its  creditors.  The  defendant 
concedes  that  the  facts  known  to  its  of- 
ficers at  the  time  of  the  transaction  were 
sufficient  to  put  it  upon  inquiry  as  to  the 
solvencv  of  the  bank.  We  think  the  facts 
show  conclusively  that  defendant  knew  the 
bank  had  not  only  failed  to  keep  its  legal 
reserve,  but  that  its  cash  was  gone;  and  the 
officers  of  the  defendant  carried  away  with 
them  substantially  all  the  securities  and  as- 
sets of  the  bank  except  those  it  returned. 

Having  defined  "insolvency"  and  stated 
the  conditions  which  will  render  a  bank  in- 
solvent, the  instructions  charged  that,  for 
the  purpose  of  securing  an  actual  loan,  the 
bank  had  the  right  to  assign  its  securities 
to  the  Kansas  City  bank,  and  that,  under 
the  provisions  in  the  note,  the  latter  had  the 
right  to  require  the  plaintiff  to  exchange  or 
supplement  such  collateral  at  any  time  it 
became  dissatisfied  with  the  security,  and 
that  plaintiff  by  its  officers  had  the  right  to 
furnish  other  and  additional  security  ''so 
long  as  plaintiff  was  solvent,  or  so  long  as 
the  Kansas  City  bank  did  not  know  or  have 
reason  to  believe  it  was  insolvent;"  but  if 
the  jury  found  from  the  evidence  that  the 
securities  in  controversy  were  turned  over 
to  the  Kansas  City  bank  for  an  indebted- 
ness already  in  existence  at  a  time  when  the 
plaintiff  was  insolvent,  and  the  Kansas  City 
bank  knew  or  had  reason  to  believe  it  was 
insolvent,  then  under  those  circumstances 
and  conditions  the  Kansas  City  bank  could 
not  hold  them  and  thus  become  to  that  ez- 
J..R.A.1917A. 


tent  a  preferred  creditor.  Complaint  is 
made  of  these  instructions  because  the  words 
"have  reason  to  believe  it  was  insolvent" 
do  not  appear  in  the  statute,  and  it  is  in- 
sisted that  the  instructions  presented  an 
issue  in  no  way  involved  in  the  case.  The 
Kansas  City  bank  concedes  that  it  had  rea- 
son to  believe  the  plaintiff  was  insolvent, 
but  insists  that  the  fact  is  wholly  imma- 
terial. On  this  particular  phase  the  in- 
structions were  too  favorable  to  defendant. 
If  the  bank  was  insolvent  on  January  26, 
1915,  that  fact  was  sufficient  to  render  the 
transaction  obnoxious  to  the  statute.  The 
court  gave  the  defendant  the  benefit  of  the 
qualification  as  to  its  knowledge  or  notice, 
and  it  has  no  reason  to  complain.  The  in- 
structions clearly  defined  and  applied  the 
law  governing  the  rights  of  the  parties, 
and,  with  the  slight  exception  noted,  we  ap- 
prove the  construction  given  by  the  learned 
judge  of  the  trial  court  to  the  statute  pro- 
hibiting banks  from  preferring  one  creditor 
over  another. 

One  other  contention  remains.  It  is  urged 
that  plaintiff  cannot  maintain  this  action 
without  first  tendering  back  the  securities 
formerly  held  by  the  Kansas  City  bank, 
and  which  were  turned  over  to  the  plaintiff 
as  part  of  the  same  transaction.  There  are 
two  reasons  why  the  contention  cannot  be 
sustained : 

First,  there  is  not  the  sli^test  evidence 
to  show  that  the  other  collateral  waa  sui- 
rendered  in  consideration  of  the  giving  of 
the  new.  The  position  taken  by  the  Kan- 
sas City  bank  at  the  trial  and  before  this 
court  has  been  consistent.  It  is,  that  it 
was  entitled,  under  the  agreement  in  tUo 
notes,  to  demand  and  receive  additional 
collateral,  and  that  its  right  to  do  so  did 
not  depend  upon  any  contract  or  arrange 
ment  entered  into  on  January  26,  1915. 
Defendant's  right  to  the  possession  of  the 
securities  in  controversy  is  the  only  thing 
directly  involved  in  this  action,  and  all 
that  plaintiff  was  required  to  show  is,  that 
it  was  entitled  to  possession.  An  offer  to 
return  a  portion  of  the  other  securities 
equal  to  20  per  cent  above  the  lawful 
amount  the  plaintiff  bank  was  permitted 
to  borrow  would  have  been  entirely  proper 
and  equitable.  But  it  cannot  be  held  that 
such  an  offer  was  a  condition  precedent  to 
the  plaintiff's  right  to  maintain  this  action. 

Second,  that  is  an  action  in  replevin;  the 
sole  question  is  the  right  to  the  possession 
of  certain  securities.  Replevin  is  strictly 
a  law  action.  Cobbey,  Replevin,  §  257. 
There  are  cases  which  hold  that  where  a 
vendor  has  received  notes  for  the  purchase 
price  and  desires  to  rescind  the  sale  for 
fraud  and  sue  in  replevin  for  the  property, 
he  must  first  return  the  notes  or  other  oon- 
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sideration.  Doane  t.  Lockwood,  115  III. 
490,  4  N.  E.  500;  Parrish  v.  Thurston,  87 
Ind.  437.  But  this  la  because  he  is  not  en- 
titled to  possession  until  he  has  rescinded, 
and  the  right  to  rescission  does  not  ripen 
until  tender  of  the  consideration.  In  Huck- 
er  V.  Donovan,  13  Kan.  251,  19  Am.  Rep. 
84,  a  constable  who  had  paid  the  freight 
charges  took  possession  of  goods  from  a 
carrier.  It  was  held  that  until  he  was  re- 
imbursed for  the  freight  charges  replevin 
would  not  lie  against  him  by  one  having 
the  right  to  possession.  There  are  a  few 
well-considered  cases  which  show  a  tendency 
of  the  courts  to  give  the  action  of  replevin 
such  flexibility  as  to  adjust  in  that  action 
all  equities  arising  between  the  parties  and 
growing  out  of  the  same  transaction.  Work- 
man V.  Warder,  28  Mo.  App.  1 ;  Babb  v.  Tal- 
•cott,  47  Mo.  343;  Mclntire  v.  Eastman,  7G 
Iowa,  455,  41  N.  W.  162;  Cobbey,  Replevin, 
§  704.  Thus,  in  Boutell  ▼.  Warne,  62  Mo. 
350,  it  was  held  that,  in  replevin  based  on 
:a  claim  of  purchase,  where  the  jury  find  the 
right  of  possession  to  be  in  deifendant,  and 
it  appears  that  plaintiff  paid  part  of  the 
^consideration,  it  was  error  to  render  judg- 
ment for  the  defendant  for  the  full  value 
of  the  property.  The  opinion  cites  Dil- 
worth  V.  McKelvy,  30  Mo.  149,  where  it  was 
said:  "The  judgment  in  each  case  must  be 
modified  by  the  circumstances,  so  that  the 
merits  of  the  controversy  may  be  settled 
in  one  action.  The  statute  is  a  general  one, 
designed  to  meet  all  the  exigencies  which 
the  old  action  of  replevin  did,  and  the  equity 
of  its  provisions  will  embrace  these  quali- 
fications of  the  forms  in  which  judgments 
should  be  entered." 

In  Hickman  v.  Dill,  32  Mo.  App.  509,  the 


Kansas  City  court  of  appeals  said:  "Suits 
in  replevin  are  said  to  be,  in  some  respects, 
sui  generis;  and  the  inclination  of  the 
courts  of  this  state  has  been  to  give  to  them 
a  flexibility  sufficient  to  meet  exigencies 
and  adjust  all  equities  arising  in  such  ac- 
tions."   Syl. 

However  much  we  might  feel  inclined  to 
favor  the  extension  of  the  remedy  in  re- 
plevin actions  to  include  an  adjustment  of 
all  equities  between  the  parties  that  arise 
out  of  the  controversy,  and  thus  prevent  a 
multiplicity  of  actions,  it  is  apparent  that 
this  is  not  a  case  where  the  court  would 
be  justified  in  doing  so.  Although  the  an- 
swer mentions  the  fact  t^at  the  Kansas  City 
bank  "surrendered  the  collateral  first  giv- 
en," nowhere  in  the  answer  does  the  defend- 
ant ask  that  the  court  require  the  plaintiff 
to  restore  any  portion  of  the  collateral  sur- 
rendered. Nor  was  that  equitable  claim 
presented  to  the  trial  court.  It  is  conceded 
by  the  attorney  general,  who  appears  for 
the  state  banking  department  in  charge  of 
plaintiff  bank,  that  the  loan  represented  by 
the  note  was  valid  to  the  extent  of  $5,000, 
which  was  one  half  the  bank's  capital  stock, 
and  that  the  Kansas  City  bank  had  a  right 
to  retain  collateral  of  the  face  value  of 
$6,000.  We  cannot,  however,  in  this  action, 
determine  what,  if  any,  equitable  rights  the 
Kansas  City  bank  may  have  to  a  portion 
of  the  securities  which  it  turned  back  to 
the  plaintiff  on  January  26,  1915.  That  is 
a  matter  which  can  be  adjusted  by  agree- 
ment or  tried  out  in  another  action. 

The  judgment  is  affirmed* 

All  the  Justices  concur. 


Annotation — Pledge  of  securities  by  insolvent  bank  as  an  unlawful  pref- 
erence. 


Under  the  provisions  of  the  National 
Bank  Act  and  analogous  state  statutes 
^hieh  provide  in  substance  that  any 
transfer  of  property  by  a  bank,  made 
after  the  commission  of  an  act  of  in- 
solvency, or  in  contemplation  thereof, 
with  a  view  to  prevent  the  distribution 
of  its  assets  as  provided  by  law,  or  with 
a  view  to  prefer  one  creditor  over  an- 
other, shall  be  null  and  void,  a  transfer 
by  an  insolvent  bank  of  evidences  of  in- 
debtedness as  collateral  for  an  existing 


indebtedness,  both  the  debtor  and  the 
creditor  knowing  that  the  insolvency  and 
the  transfer  are  with  a  view  to  prefer 
the  transferee  to  other  creditors,  is  void 
and  confers  no  shadow  of  title  upon  the 
preferred  creditor.^  So,  any  pledge  of 
collaterals,  made  to  secure  an  antecedent 
indebtedness,  constitutes  a  preference 
where  the  pledgeor  bank  is  legally  in 
contemplation  of  insolvency  when  the 
pledge  is  made.'  And  under  such  acts  a 
pledge  by  an  insolvent  bank  to  secure  an 


1  Brighton  v.  White  (1891)  128  Ind.  320, 
27  N.  E.  620,  construing  and  applying  Ind. 
Rev.  Stat.  1881,  §  2697;  Penney  v.  Haugan 
(1896)  61  Minn.  279.  63  N.  W.  728,  apply- 
ing the  Minnesota  Insolvent  Law  of  1881; 
Mahoney  v.  Hale  (1896)  66  Minn.  463,  69 
N.  W.  334,  applying  Minn.  Gen.  Stat.  1804, 
§  4243;  Leavitt  v.  Tylee  (1843)  1  Sandf. 
Ii.lLA.1917A. 


Ch.  (N.  Y.)  207,  applying  1  Rev.  Stat.  591, 
§§  8  and  9;  Slaok  v.  Northwestern  Nat. 
Bank  (1899)  103  Wis,  57,  74  Am.  St.  Rep, 
841,  79  N.  W.  51. 

8Stapylton  v.  Stockton  (1899)  33  C.  C. 
A.  542,  63  U.  S.  App.  412,  91  Fed.  326 
(bank  oflRcial8  had  no  reasonable  expecta- 
tion of  being  able  to  extricate  it  from  its 
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apprehensive  depositor  and  to  avoid  pay- 
ing him  the  amount  due  constitutes  a 
void  preference  even  though  the  bank 
officers  hope  by  so  doing  indefinitely  to 
postpone  the  failure,  and  possibly  to  pre- 
vent failure,  where,  upon  reasonable  con- 
templation, they  should,  from  the  present 
financial  condition  of  the  bank,  realize 
that  the  bank  is  hopelessly  insolvent  and 
that  ultimate  failure  is  inevitable,  they 
being  presumed  to  intend  the  natural  and 
probable  consequences  of  their  own  act, 
which  in  such  case  would  be  an  unequal 


distribution  of  assets,  in  violation  of  the 
scheme  of  the  act  and  of  the  intent  of 
Congress.' 

Ajad  as  the  National  Bank  Act  does  not 
make  the  transferee's  knowledge  or  want 
of  knowledge  of  the  debtor's  condition 
or  of  the  intentions  or  purposes  of  its 
ofiicers  in  making  the  transfer  elements 
of  a  preference,  the  existence  or  nonex- 
istence of  knowledge  thereof  is  quite  im- 
material; *  but  the  contrary  is  true  under 
the  Federal  Bankruptcy  Act  and  under 
many  state  insolvency  laws.* 


difficulties);  Ball  v.  German  Bank  (1911) 
109  C.  C.  A.  498,  187  Fed.  760,  certiorari 
denied  in  (1912)  225  U.  S.  709,  66  L.  ed. 
12G7,  32  Sup.  Ct.  Rep.  840  (bank  officers 
knew  at  the  time  the  collateral  was  trans- 
ferred that  the  bank  would  not  open  its 
doors  for  business  again ) ;  Bradner  v. 
Woodruff  (1889)  62  Hun,  214,  5  N.  T.  Supp. 
207  (assignment  clearly  made  in  contempla- 
tion of  insolvency) ;  Burrell  v.  Bennett 
(1899)  20  Wash.  644,  56  Pac.  375  (both 
bank  officers  and  creditor  should  have  known 
of  insolvent  condition  of  bank).  And  see 
Citizens'  L.  Ins.  Oo.  v.  Owensboro  Sav.  Bank 
&  T.  Co.  (1912)  146  Ky.  118,  142  S.  W. 
376,  wherein  securities  were  pledged  to 
secure  previous  deposits. 

•  Roberts  v.  Hill  (1885)  23  Blatchf..  812, 
24  Fed.  671,  overruling  on  rehearing  (1885) 
23  Batchf.  191,  23  Fed.  311,  in  which  the 
(.-tiiu'b  had  laid  down  the  rule  that  if  the 
pledge  was  made  to  prevent  failure,  and 
with  the  expectation  of  preventing  failure, 
it  would  not  constitute  a  void  preference 
within  the  meaning  of  the  National  Bank 
^ct;  Penney  v.  Haugan  (1895)  61  Minn. 
279,  63  N.  W.  728;  Mahoney  v.  Hale  (1896) 
66  Minn.  463,  69  N.  W.  334.  And  that 
where  the  officers  know  that  the  bank  can- 
not again  open  its  doors  for  business,  they 
are  charged  with  knowledge  of  the  neces- 
sary consequence  of  their  acts,  which  is 
that  the  pledo^ee  would  got  a  preference  ov- 
er other  creditors,  see  Ball  v.  German  Bank 
(Fed.)  supra.  And  see  al^o  Burrell  v. 
Bennett  (Wash.)  supra,  and  Slack  v.  North- 
western Nat.  Bank  (1809)  103  Wis.  57,  74 
Am.  St.  Rpp.  841.  70  N.  W.  51. 

In  this  connection  the  court,  in  Penney  v. 
Haugan  (Minn.)  supra,  said:  "Upon  the 
familiar  principle  that  a  man  is  presumed 
to  intend  the  natural  consequences  of  his 
own  acts,  it  is  difficult,  if  not  impossible,  to 
conceive  that  Nelson,  a  business  man  and 
banker,  in  turning  out  those  collaterals  to 
defendant  under  these  circumstances,  did 
not  intend  to  give  him  a  preference  over 
other  creditors,  and  did  not  understand  that 
this  was  the  necessary  effect  of  the  transac- 
tion. Making  due  allowance  for  the  fact 
that  failing  debtors  frequently  indulge  in 
false  hopes,  and  that  Mr.  Nelson  did  not 
then  foresee,  to  its  full  extent,  as  we  now 
gee,  the  utter  and  hopeless  insolvency  of 
his  bank,  yet,  as  a  man  of  common  sense,  he 
must  have  known  that  the  bank  had  not 
sufficient  assets  to  pay  its  other  creditors, 
L.R.A.1917A. 


or  even  to  secure  them  as  he  had  secured 
the  defendant;  and,  if  so,  then  he  must 
have  known  that  he  was  giving  the  defend- 
ant a  preference.  It  is  urged  that  the  secu- 
rities were  turned  out  to  defendant  upon 
the  understanding  that  he  would  not  with- 
draw his  balance,  and  that  the  object  was 
not  to  give  him  a  preference,  but4o  enable 
the  bank  *to  pull  through,'  and  go  on  in 
business;  and  much  stress  is  laid  upon  the 
facts  that  defendant  did  not  draw  out  his 
balance  and  that  the  bank  continue<r  open 
for  two  days,  doing  business  in  the  ordinary 
way,  as  tending  to  prove  that  there  was  no 
intent  on  the  part  of  the  bank  to  give  de- 
fendant a  preference.  Neither  of  these 
facts  is,  under  the  circumstanceB^.of  any 
particular  weight.  If  defendant  had  de- 
manded payment,  he  could  not  have  ob- 
tained it,  except  in  part;  and  he  could  not 
have  obtained  even  that  except  by  the 
bank's  exhausting  every  available  dollar, 
either  in  its  vaults,  or  in  the  hands  of  its 
correspondents,  and  then  immediately  clos- 
ing its  doors, — a  transaction  so  palpably 
in  violation  of  the  insolvency  law  that  no 
man  of  ordinary  intelligence  could  for  a 
moment  suppose  it  would  stand.  Giving 
to  this  excuse  or  explanation  its  utmost 
weight,  all  that  it  amounts  to  is  that  the 
cashier  had  some  hope  that,  by  giving  de- 
fendant a  preference,  the  bank  might  per- 
haps pull  through,  and  be  able  to  continue 
in  business.  .  .  .  But  as  intent  can 
only  be  determined  from  a  man's  act,  and 
as  every  man  must  be  presumed  to  intend 
the  natural  consequences  of  his  own  acts, 
it  follows  that,  where  the  necessary  conse- 
quence of  a  conveyance  or  transfer  is  to 
give  a  preference,  the  intent  must  be  inl^ 
ferred.  Such  an  intent  must  always  be 
presumed  when  an  insolvent  debtor  pays 
or  secures  one  of  his  debtors  when  he  has 
not  the  means  to  pay  or  secure  the  others, 
unless  .  .  ,  peculiar  or  exceptional  facts 
are  proven  which  rebut  that  presumption, 
and  take  the  case  out  of  the  general  rule." 

4  Ball  V.  German  Bank  (Fed.)  supra. 

5  See  Penney  v.  Haugan  (1895)  61  Minn. 
279,  63  N.  W.  728,  holding  that  reasonable 
cause  upon  the  part  of  a  creditor  to  believe 
that  tho  bank  was  insolvent  at  the  time  he 
received  the  securities  was  an  essential  to 
avoidance  of  the  transfer  as  a  preference 
under  the  ^Minnesota  Insolvency  Law  of 
1881;  and  Mahoney  v.  Hale  (1896)  66  Minn. 
463,  69  N.  W.  334. 
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The  naked  fact  that  a  bank  is  insolvent 
at  the  time  it  pledges  its  securities  does 
not  imply  that  the  transfer  of  securities 
is  made  in  contemplation  of  insoWency, 
or  with  a  view  of  a  preference  to  the 
pledgee  over  its  other  creditors.*  And 
the  same  is  true  of  the  fact  that  a  prefer- 
ence to  the  creditor  has  ultimately  re- 
sulted by  the  pledge  of  securities,  if  the 
transfer  was  not  made  n^ith  that  intent.^ 

But  the  provisions  of  the  banking  acts 
above  set  out  are  directed  to  preferences 
of  pre-existing  indebtedness,  and  not  to 
the  giving  of  security  to  protect  a  loan 
made  at  the  time  to  meet  oonditions 
which  the  officers  reasonably  expect  the 
bank  to  survive.*  And  this  has  been  held 
true  although  the  bank  was  le^lly  in 
contemplation  of  insolvency  when  the  ad- 
vances and  pledge  was  made,*  and  the 
pledgee  knew  that  the  bank  was  em- 
barrassed and  in  need  of  assistance.^* 
And  even  were  good  faith  upon  the  part 
of  thOy  creditor  necessary,  the  mere  faet 
that  a  bank  needs  to  borrow  money 
would  not  put  all  who  are  able  and  will- 
ing to  aid  it  upon  notice  that  it  is  in 
contemplation  of  insolvency  in  such  a 
sense  and  to  such  an  extent  as  to  deprive 
the  bank  of  capacity  to  bind  itself,  and 
them  of  capacity  to  take  security  from 
it.^^    And  the  rule  is  not  changed  by  the 


fact  that,  as  a  part  of  the  same  transac- 
tion, it  was  agreed  that  the  securities 
should  also  stand  as  security  for  an  ante- 
cedent indebtedness,  where  the  creditor 
acted  in  good  faith  and  in  the  belief,  rea- 
sonably entertained,  that  the  bank  was 
solvent.^ 

And  for  perhaps  a  better  reason  the 
hypothecation  of  collateral  by  a  bank  to 
secure  future  loans  and  indebtedness 
does  not  constitute  a  preference  g^ven  to 
secure  a  pre-existing  debt,  since  such 
future  loans,  etc.,  are  for  a  present  con- 
sideration existing  at  the  time  of  making 
thereof." 

And  statutes  declaring  that  transfers 
of  evidences  of  indebtedness  by  a  bank, 
made  after  the  commission  of  an  act  ox 
insolvency,  or  in  contemplation  thereof, 
with  a  view  to  prevent  the  application  ox 
its  assets  to  the  proper  payment  of  its 
just  liabilities,  or  with  a  view  to  the 
preference  of  one  creditor  over  another, 
shall  be  null  and  void,  have  been  held 
not  to  render  void  as  a  preference  a 
transfer  by  a  bank  of  collateral,  made 
pursuant  to  an  agreement  entered  into 
contemporaneously  with  the  loan,  to  turn 
over  collateral  security  whenever  the 
creditor  should  require  same,  although 
the  transfer  is  not  made  until  after  the 
bank  becomes  insolvent.^^    On  the  other 


6  Armstrong  v.  .  Chemical  Nat.  Bank 
(1800)  6  L.R.A.  226,  41  Fed.  234. 

7  Penney  v.  Haugan   (Minn.)  supra. 

*  Armatrong  v.  Chemical  Nat.  Bank  (Fed.) 
supra,  holding  that  such  was  the  law  al- 
though the  bank  was  in  fact  insolvent  at 
the  time  the  loan  and  pledge  were  made, 
and  the  creditor  had  reason  to  believe  that 
such  was  the  fact;  Casey  v.  Credit  Mo- 
bilier  (1874)  2  Woods,  77,  Fed.  Cas.  No. 
2,496,  holding  that  a  pledge  of  securities 
for  a  present  loan  is  in  effect  an  exchange 
of  values,  rather  than  the  giving  of  a  pref- 
erence to  the  creditor;  Booth  v.  Atlanta 
Clearing  House  Asso.  (1009)  132  Ga.  100, 
63  S.  E.  907,  holding  that,  under  the  Geor- 
gia.statute  (Civil  Code  1895,  §  1979)  mak- 
ing any  transfer  in  contemplation  of  in- 
solvency or  after  insolvency,  except  for  the 
benettt  of  all  creditors,  fraudulent  and  void, 
which  statute  was  intended  to  prohibit  pref- 
erenees  by  a  bank  insolvent  at  the  time  or 
in  contemplation  of  insolvency,  a  deposit 
of  collateral  to  ftccure  a  present  loan  does 
not  constitute  such  a  preference  as  is  in- 
hibited (in  this  case  the  transaction  was  in 
the  nature  of  a  loan  rather  than  a  strict 
loan,  the  collRteral  having  heen  deposited 
to  secure  notes  given  for  a  clearing-house 
certificate,  the  consideration  being  a  pres- 
ent one). 

«Stapylton  v.  Stockton  (1809)  33  C.  C. 
A,  542,  63  U.  S.  App.  412,  91  Fed.  326. 

WOasey  v.  Credit  Mohilier   fFed.)   supra. 

nstapylton  v.  Stockton  (Fed.)  supra. 
LJLA.liMTA 


In  this  connection  the  court  said  that^  were 
it  otherwise,  it  would  be  ditticuit  lor  a  bank 
ever  to   borrow  money. 

12  Stapylton  v.  Stockton  (Fed.)  supra, 
holding  that  the  creditor  was  entitled  to 
hold  the  securities  to  the  extent  necessary 
to  protect  present  advances. 

M  Corporation  Commission  v.  Bank  of 
Jonesboro  (1913)  164  N.  C.  205,  80  S.  £. 
162. 

M  Harris  v.  Randolph  County  Bank 
(1901)  157  Ind.  120,  60  N.  E.  1025.  In  this 
connection  the  court  said:  "Appellant's 
bank,  by  the  assignment  and  transfer  to 
appellee  of  the  note  in  suit,  was  simply 
performing  that  which  it  had  agreed  and 
obligated  itself  to  do  in  order  to  induce 
appellee,  in  the  first  instance,  to  loan  it  the 
money.  The  promise  or  agreement  to  as- 
sign these  notes  as  collaterals  was  made 
before  appellee  had  actually  become  a  cred- 
itor of  the  Citizens  Bank;  hence  the  action 
of  the  latter  in  assigning  and  transferring 
these  collaterals  to  appellee  in  no  sense  can 
be  said  to  be  or  have  resulted  in  an  unlaw- 
ful preference  within  the  meaning  of  the 
statute,  although  the  Citizens  Bank  was  in- 
solvent at  the  time  the  ool laterals  were  as- 
signed. By  this  action  of  the  hank,  under 
the  circumstances,  there  was  no  attempt 
on  its  part  to  prefer  appellee  as  a  creditor 
over  others.  The  bank  was  simply  carry- 
ing out  its  promise  and  obligation,  by  which 
it,  in  the  first  instance,  induced  appellee 
to  become  its  creditor.     Again,  if  we  take 
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hand,  however,  it  has  also  been  held  that 
an  agreement  by  an  insolvent  bank  to 
give  additional  securities  in  future  upon 
demand  of  the  lender  is  valid  only  so 
long  as  the  borrowing  bank  remains  solv- 
ent; that  such  an  agreement  is  limited 
by  a  statute  forbidding  a  bank  to  give  a 
preference  to  any  depositor  or  creditor 
by  pledging  the  assets  of  the  bank  as 
collateral  security,  and  therefore  that  a 
pledge  of  collaterals  by  an  insolvent 
bank,  in  compliance  with  a  demand  made 


pursuant  to  such  a  prior  agreement,  con- 
stitutes a  preference  within  the  meaning 
of  the  statute." 

A  pledge  of  collateral  by  an  insolvent 
bank  to  secure  a  present  loan  does  not 
create  a  trust  within  the  meaning  of  a 
statute  making  a  transfer  by  an  insolvent 
debtor  void  where  any  trust  or  benefit  is 
reserved  to  him,  although  the  amount  of 
the  collaterals  exceeds  the  amount  of  the 
loan  they  are  given  to  secure.^^ 


an  equitable  view  of  this  feature  of  the 
case,  it  may  be  asserted  that  the  assign - 
ment  and  transfer  of  the  notes,  under  all 
of  the  circumstances,  ought  to  be  regarded 
as  though  the  same  had  been  actuaUy  made 
for  the  purpose  of  securing  said  loan  at  the 
time  the  money  was  obtained  from  the 
bank,  for  the  reason  that  'equity  regards 
and  treats  that  as  done  which  in  good  con- 
science ought  to  have  been  done.'" 

wCrrizENs'  State  Bank  v.  Fikbt  Nat. 
Baiys,  ante,  696.    And  see  Sexton  v.  Kbssleb 


&  Co.  (1912>  225  U.  S.  90,  66  L.  ed.  995,  32 
Sup.  Ct.  Rep.  657,  as  set  out  in  the  Citi- 
zens' State  Bank  Case,  and  in  which  it 
was  h«ld  that,  under  the  Federal  Bank- 
ruptcy Act,  "a  general  promise  to  give  se- 
curitv  in  the  future  is  not  enough"  to  save 
a  subsequent  delivery  of  securities  by  an 
insolvent  bank  from  constituting  a  prefer- 
ence. 

!•  Booth  V.  Atlanta  Clearing  House  Asso. 
(1909)  132  Ga.  100,  63  S.  E.  907.    G.  J.  C. 


KANSAS  SUPREME  COURT. 

RALPH  BENJAMIN 

V. 

WELDA  STATE  BANK,  Appt. 

(98  Kan.  361,  158  Pac.  65.) 

Fraud  —  payment  of  proceeds  to  stran- 
ger —  recovery. 

1.  Money  which  has  been  obtained  by 
fraudulent  means  cannot  be  reclaimed  after 
its  payment  to  one  receiving  it  without  no- 
tice of  the  fraud,  although  it  is  applied 
upon  a  pre-existing  deht  without  the  sur- 
render of  any  security. 

For  other  cases^  see  Fraud  and  Deceit,  VIII, 
in  Dig.  1-52  N.  S, 

Cliook  —  fraud  —  proceeds  —  payment 
of  debt. 

2.  Where  one  who  has  fraudulently  ob- 
tained a  check  or  draft  delivers  it  to  his 
creditor,  although  without  indorsement,  to 
be  applied  upon  an  existing  debt,  its  pro- 
ceeds when  collected  and  so  applied  are  sub- 
ject to  the  same  rule. 

For  other  cases,  see  Bills  and  Notes,  III.  d, 
and  F.  6,  S,  in  Dig.  1-52  N,  8. 

Evidence  —  fraud  —  sufficiency. 

3.  The  circumstances  held  not  such  as  to 
charge  a  bank  with  notice  that  a  draft  de- 
livered to  it  had  been  obtained  by  fraud. 
For  other  cases,  see  Bills  and  Notes,  V.  b,  2, 

in  Dig.  1-52  N.  8. 

(June  10,  1916.) 

Headnotes  by  Mason,  J. 

Note. —  As    to    title    of    one   who    takes 
money  from  a  thief  or  embezzler,  see  anno- 
tation following  this  case,  post,  707. 
L.R.A.IOITA. 


APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Anderson 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  an  amount  paid  in  set- 
tlement of  a  mortgage  claim  on  cattle  pur- 
chased by  plaintiff,  a  draft  for  the  pay- 
ment of  which  had  been  deposited  in  the 
defendant  bank.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  E.  Crane,  E.  D.  Woodbnrn, 
and  F.  T.  Woodburn,  for  appellant: 

Before  plaintiff  could  pursue  the  draft  he 
gave,  or  its  proceeds,  it  was  incumbent  upon 
him  to  rescind  the  purchase  of  the  cattle 
from  Lockner;  and  it  was  incumbent  upon 
the  plaintiff,  in  order  to  effect  such  rescis- 
sion, to  place  both  Lockner  and  the  defend- 
ant bank  in  statu  quo. 

Henderson  v.  Gibbs,  39  Kan.  679,  18  Pac. 
926;  Schulein  v.  Hainer,  48  Kan.  250,  2tl 
Pac.  171. 

A  person  defrauded  cannot  follow  a  check 
(or  money)  into  the  hands  of  any  person 
who  receives  it  in  payment  of  a  valid  debt, 
without  actual  notice  of  the  fraud  by  which 
tlie  check  (or  money)  was  obtained. 

Rawlins  County  State  Bank  v.  Walters, 
92  Kan.  391,  140  Pac.  864;  Walker  v. 
Conant,  69  Mich.  321,  13  Am.  St.  Rep.  391. 
37  N.  W.  292. 

Mr.  J.  G.  Johnson,  for  appellee: 

A  tender  is  not  necessary  where  useless. 

Ellsworth  V.  Trinkle,  96  Kan.  666,  153 
Pac.  643. 

The  rule  requiring  the  tender  before  a 
rescission  can  be  had  has  no  application 
where  the  party  defrauded  seeks  redress 
from  a  third  person,  and  especially  in  the 
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ease  where  the  fund  has  been  appropriated 
hj  a  simple  entry  on  the  books  of  the  bank, 
and  that,  too,  without  the  transfer  of  the 
draft  given  in  payment  for  the  property. 

Benesch  v.  Waggner,  12  Colo.  534,  13  Am. 
St.  Rep.  254,  21  Pac.  706;  Schulein  v. 
Hainer,  48  Kan.  249,  29  Pac.  171. 

Mason,  J.,  delivered  the  opinion  of  the 
court: 

On  March  5,  1913,  W.  E.  Lockner,  being 
the  owner  of  148  steers,  executed  a  chattel 
mortgage  upon  them  for  $5,200,  which  was 
properly  filed  for  record.  A  week  later  he 
sold  99  of  them  to  Ralph  Benjamin  for 
$3,051.73.  Benjamin  paid  for  them  by  giv- 
ing a  sight  draft  on  a  Kansas  City  com- 
mission company  for  the  amount,  on  which 
was  written  the  statement  that  it  was  "for 
99  head  of  two-year-old  steers."  This  draft 
was  made  payable  to  the  order  of  Lockner, 
but,  without  being  indorsed  by  him,  was 
handed  by  Benjamin  to  the  cashier  of  the 
Welda  State  Bank,  to  which  Lockner  was 
indebted  upon  an  overdraft, — the  result  of 
its  having  honored  the  check  with  which  he 
had  paid  for  these  cattle,  with  others.  The 
draft  was  paid  on  the  next  day  by  the  bank 
receiving  credit  for  the  amount  with  its 
Kansas  City  correspondent,  and  it  at  once 
applied  the  proceeds  in  reduction  of  Lock- 
ner's  indebtedness.  Benjamin  did  not  know 
of  the  mortgage  until  about  the  13th  of  the 
next  month,  and  some  sixty  days  later  he 
was  required  to  pay  and  did  pay  $2,849.52 
to  procure  the  release  therefrom  of  the  cat- 
tle he  had  purchased.  Lockner  was  doubt- 
less insolvent  at  the  time  of  the  sale.  Upon 
proceedings  begun  in  the  latter  part  of 
April,  1913,  he  was  within  a  few  weeks  ad- 
judged a  bankrupt.  On  February  16,  1915, 
Benjamin  sued  the  bank  for  the  amount  he 
had  paid  the  mortgagee,  and  recovered  a 
judgment,  from  which  it  appeals. 

].  No  contention  is  made  that  the  bank 
knew  of  the  mortgage.  The  claim  against 
it  is  based  on  the  theory  that,  as  it  applied 
the  proceeds  of  the  draft  to  its  claim 
against  Lockner,  parting  with  nothing  of 
value  and  being  placed  in  no  worse  position 
by  reason  of  the  transaction,  its  right  to  re- 
tain the  money  was  no  stronger  than  Lock- 
ner's.  One  who,  by  fraudulent  means,  has 
been  induced  to  part  with  the  ownership 
and  possession  of  ordinary  personal  prop- 
erty, may  follow  it  (upon  rescission  of  the 
contract  by  which  the  title  passed,  where 
that  is  necessary)  into  the  hands  of  a  third 
person  who  has  obtained  it  -without  notice 
of  the  fraud,  but  in  consideration  only  of 
a  pre-existing  indebtedness.  Schulein  v. 
Hainer,  48  Kan.  249,  29  Pac.  171;  note  in 
36  L.R.A.  161.  In  the  case  of  money,  how- 
ever, a  different  rule  obtains.  Although 
L  R.A.1917A.  45 


procured  by  fraud,  it  cannot  be  reclaimed 
after  it  has  been  used  to  pay  an  existing 
creditor  who  accepted  it  in  good  faith.  Kim- 
mel  V.  Bean,  68  Kan.  598,  64  L.R.A.  785, 
104  Am.  St.  Rep.  415,  75  Pac.  1118,  and 
cases  there  cited;  39  Cyc.  568,  569.  See 
also  Rawlins  County  State  Bank  v.  Wal- 
ters, 92  Kan.  391,  140  Pac.  864.  The  rea- 
son for  the  distinction  has  been  thus  stated : 
"It  is  absolutely  necessary  for  practical 
business  transactions  that  the  payee  of 
money  in  due  course  of  business  shall  not 
be  put  upon  inquiry  at  his  peril  as  to  the 
title  of  the  payor.  Money  has  no  earmark. 
The  purchaser  of  a  chattel  or  a  chose  in 
action  may,  by  inquiry,  in  most  cases,  ascer- 
tain the  right  of  the  person  from  whom  he 
takes  the  title.  But  it  is  generally  imprac- 
ticable to  trace  the  source  from  which  the 
possessor  of  money  has  derived  it.  It  would 
introduce  great  confusion  into  commercial 
dealings  if  the  creditor  who  receives  money 
in  payment  of  a  debt  is  subject  to  the  risk 
of  accounting  therefor  to  a  third  person  who 
may  be  able  to  show  that  the  debtor  ob- 
tained it  from  him  by  felony  or  fraud.  The 
law  wisely,  from  considerations  of  public 
policy  and  convenience,  and  to  give  security 
and  certainty  to  business  transactions,  ad- 
judges that  the  possession  of  money  vests 
the  title  in  the  holder  as  to  third  persons 
dealing  with  him  and  receiving  it  in  due 
course  of  business  and  in  good  faith  upon  a 
valid  consideration.  If  the  consideration 
is  good  as  between  the  parties,  it  is  good 
ad  to  all  the  world."  Stephens  v.  Board  of 
Education,  79  N.  Y.  183,  187,  35  Am.  Rep. 
61L 

2.  If  the  draft  is  regarded  as  the  prop- 
erty obtained  in  the  present  case,  the  bank 
cannot  be  regarded  as  a  holder  in  due  course 
under  the  rule  applicable  to  negotiable  in- 
struments, not  because  it  w*as  not  a  pur- 
chaser for  value,  but  because  no  indorsement 
wag  made  by  the  payee.  We  think,  how- 
ever, the  transaction  should  not  be  regard- 
ed as  the  purchase  of  the  draft  by  the  bank 
from  Lockner,  but  as  the  use  of  the  draft 
by  Benjamin  as  a  means  for  causing  the 
amount  due  for  the  cattle  to  be  paid  by  the 
commission  company  to  Lockner,  coupled 
with  Lockner's  consent  that  the  money 
should  go  to  the  bank  and  be  applied  on 
his  debt.  If  Lockner  had  personally  col- 
lected the  draft  and  paid  the  resulting 
cash  to  the  bank,  there  could  be  no  doubt 
of  its  right  to  retain  it  against  Benjamin. 
And  this  is  substantially  what  took  place. 
Lockner,  in  effect,  authorized  the  bank  to 
collect  the  money  for  him  and  apply  it  on 
his  overdraft.  TTie  draft,  upon  its  payment, 
whether  that  was  accomplished  by  deliver- 
ing currency  to  the  bank  or  by  the  commis- 
sion company  causing  the  bank  to  be  credit- 
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ed  with  the  amount  in  some  acceptable  de- 
positary, ceased  to  have  any  bearing  upon 
the  matter;  its  function  had  been  per- 
formed, and  the  situation  was  the  same  as 
though  the  actual  cash  had  changed  hands. 
This  is  an  action  to  recover  the  money,  not 
the  draft.  Many  of  the  cases  in  which  the 
rule  as  to  the  negotiable  character  of  money 
has  been  applied  were,  in  fact,  based  upon 
payments  made  by  check  or  draft.  In  a 
typical  instance  the  court  said:  ''We  think 
the  question  as  to  whether  the  state  was  a 
holder  of  the  draft  for  value  or  not  does 
not  arise  in  this  case.  Murray,  as  county 
treasurer,  was  behind  in  his  payment  of  the 
taxes  due  from  Orange  county  to  the  state. 
In  order  to  discharge  his  obligation  he 
transmits  the  draft  in  question.  The  state, 
through  its  officer,  receives  it  and  presents 
it  to  the  bank  upon  which  it  is  drawn,  and 
that  bank  pays  it,  and  the  state,  having  re- 
ceived the  money,  thereby  discharges  the 
•bligation  of  Murray,  and  the  taxes  due 
from  Orange  county  are  thereby  paid.  The 
tiansaetion  is  closed,  and  it  cannot  be  that 
tk«  drawer  of  the  draft  that  has  thus  been 
paid  can  open  up  the  whole  matter,  and 
•laim  to  recover  back  the  money  which  the 
state  received  in  payment  of  the  taxes  due 
it.  If  the  cashier,  instead  of  sending  this 
draft,  had  taken  the  money  directly  from 
the  bank  and  paid  the  s^ime  to  the  state  in 
satisfaction  for  the  amount  due  for  the 
taxes,  I  think  no  one  would  contend  that 
the  bank  could  recover  it  back  from  the 
state  on  the  ground  that  the  act  of  the  cash- 
ier in  taking  the  money  was  a  fraud  upon 
it  or  even  a  felony,  and  that  the  state  Iiad 
parted  with  no  value  at  the  time  of  the 
receipt  of  the  money.  I  do  not  see  that  in 
this  respect  the  case  is  altered  by  the  inter- 
position of  the  draft  instead  of  the  pay- 
ment of  the  money  in  the  first  instance. 
The  state  receives  in  good  faith  (as  we  must 
assume  on  this  point)  the  written  direc- 
tion of  the  claimant  to  a  third  party  to 
pay  the  money  to  the  state  upon  demand, 
and  the  state  makes  the  demand  according- 
ly, and  the  money  is  paid  and  the  debt  ex- 
tinguished. The  interposition  of  the  draft 
makes  no  difference  in  principle  after  it 
has  been  paid.  It  is  then  the  same  as  if  the 
money  had  been  originally  paid  instead  of 
an  order  given  for  its  payment.  The  order 
liaving  been  complied  with,  and  the  original 
debt  thereby  satisfied,  the  transaction  is 
closed,  and  may  not  be  reopened  on  this 
ground."  Goshen  Nat.  Bank  v.  State,  141 
N.  Y.  379,  384,  36  N.  E.  317. 

And  in  another:  "If  Mills,  Kol)eson,  & 
Smith,  on  receiving  the  check  of  Ferris  & 
Kimball,  had  at  once  collected  it  and  turned 
it  into  money,  and  then  had  paid  that 
money  to  the  bank  in  discharge  of  their 
L.R.A.1917A. 


debt  to  it,  and  the  bank  had  aco^ted  that 
payment  in  ignorance  of  the  source  from 
which  the  money  had  been  derived,  and  had 
surrendered  the  notes  and  discharged  their 
debtors'  liability  in  entire  good  faith,  the 
owner  of  the  stolen  money  would  have  had 
no  right  of  recovery  against  the  bank. 
Justh  V.  National  Bank,  66  N.  Y.  478; 
Stephens  v.  Board  of  Education,  79  N.  Y. 
183,  35  Am.  Rep.  511.  This  doctrine  goes 
upon  the  ground  that  money  has  no  car- 
mark,  that  in  general  it  cannot  be  identified 
as  chattels  may  be,  and  that  to  permit  in 
every  case  of  the  payment  of  a  debt  an  in- 
quiry as  to  the  source  from  which  the  debtor 
derived  the  money,  and  a  recovery  if  shown 
to  have  been  dishonestly  acquired,  would 
disorganize  all  business  operations  and  en- 
tail an  amoimt  of  risk  and  uncertainty 
which  no  enterprise  could  bear.  The  rule 
is  founded  upon  a  sound  general  policy  as 
well  as  upon  that  principle  of  justice  which 
determines  as  between  innocent  parties  upon 
whom  the  loss  should  fall  under  the  exist- 
ing circumstances.  If,  therefore,  Smith  had 
come  with  the  money,  and  with  it  had  paid 
his  debt  over  the  counter,  the  amount  could 
not  have  been  recovered  by  the  plaintiff, 
although  admitted  to  have  been  actual  pro- 
ceeds of  the  stolen  certificate.  I  think  tlie 
situation  was  not  at  all  changed  because  the 
debtor  came  with  Ferris  &  Kimball's  check, 
which  the  bank  collected.  If  Smith  had 
brought  that  and  the  bank  had  accepted  it 
as  cash  or  conditionally  upon  its  proving 
good,  the  result  w^ould  have  been  the  same. 
The  debt  would  have  been  paid  and  the 
money  become  the  absolute  property  of  the 
bank."  Hatch  v.  Fourth  Nat.  Bank,  147 
N.  Y.  184,  191,  41  N.  E.  404. 

The  cases  from  which  these  quotations 
are  made  are  peculiarly  applicable  here  be- 
cause of  the  refusal  of  the  New  York  courts 
to  regard  as  an  innocent  purchaser  for 
value  one  who  accepts  a  negotiable  instru- 
ment in  payment  of  an  existing  obligation, 
without  surrendering  some  security  (4  Am. 
&,  Eng.  Enc.  Law,  288),  while  giving  that 
standing  to  a  creditor  to  whom  money  is 
paid  under  similar  circumstances.  This  dis- 
tinction is  pointed  out  in  one  of  the  cases 
already  quoted  from  in  these  words:  "It 
is  said  that  the  case  is  to  be  governed  by 
the  doctrine  established  in  this  state  that 
an  antecedent  debt  is  not  such  a  considera- 
tion as  will  cut  off  the  equities  of  third 
parties  in  respect  of  negotiable  securities 
obtained  by  fraud.  But  no  case  has  been 
referred  to  where  this  doctrine  has  been 
applied  to  money  received  in  good  faith  in 
j  payment  of  a  debt.'*  Stephens  v.  Board  of 
I  Education,  79  N.  Y,  183,  187,  36  Am.  Rep. 
1511. 

3.  It  is  suggested  that  the  cashier  acted 
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ms  the  agent  of  the  owner  in  regard  to  the 
Bale  of  the  cattle,  and  therefore  that  the 
bank  was  chargeable  with  all  the  facts 
known  to  Lockner.  The  draft  was  delivered 
by  Benjamin  to  the  cashier  in  accordance 
with  the  direction  of  the  clerk  of  the  sale, 
which  was  public.  Jjockner  testified  that  he 
left  the  settlement  for  the  cattle  to  the 
bank.  The  only  connection  the  bank  was 
shown  to  have  had  with  the  sale  was  in  re- 
ceiving the  proceeds  at  the  direction  of 
Lockner.  The  arrangement  seems  to  have 
contemplated  their  application  to  the  over- 
draft, but  no  specific  authority  to  tliat  ef- 
fect was  necessary.  Gunn  v.  Stock  Yards 
State  Bank,  97  Kan.  404,  156  Pac.  796. 
Knowledge  on  the  part  of  the  bank  that  the 
draft  was  given  in  payment  for  the  cattle 
had  BO  tendency  to  charge  it  with  notice  of 


any  fraud.  It  naturally  looked  to  their  pro- 
ceeds for  the  payment  of  its  claim  against 
Lockner,  since  he  had  used  its  money  in 
paying  for  them. 

The  bank  seeks  to  invoke  the  rule  that  one 
who  has  voluntarily  parted  with  the  title 
to  property,  although  induced  to  do  so  by 
fraudulent  representations,  can  recover  it 
from  a  third  person  only  after  a  rescission 
of  the  contract.  Because  of  the  views  al- 
ready expressed  it  is  unnecessary  to  con- 
sider what,  if  any,  application  might  be 
made  of  that  principle  here. 

The  judgment  is  reversed,  and  the  cause  is 
remanded,  with  directions  to  render  judg- 
ment for  the  defendant,  the  essential  facts 
not  being  in  dispute. 

Petition  for  rehearing  denied. 


Annotation — ^Tide  of  one  vrho  takes  money  from  a  thief  or  embezzler. 


This  note  is  supplemental  to  a  note  on 
the  same  subject  appended  to  First  Nat. 
Bank  t.  Gibert,  25  L.R.A.(N.S.)  631. 

Aa  to  the  right  of  a  drawee  of  a  forged 
check  or  draft  to  recover  money  paid 
thereofii  see  notes  in  L.B.A.1915A,  77, 
25  L.R.A.(N.S.)  1308,  and  10  L.R.A. 
(N.S.)  49. 

As  pointed  out  in  the  prior  note  on  the 
subject,  a  person  receiving  money  bona 
fide,  for  a  valuable  consideration  and  in 
due  course  of  business,  cannot  be  held 
liable  to  the  true  owner  thereof,  al- 
though the  person  from  whom  it  was 
received  had  no  title  thereto.  And  this 
rule  has  been  followed  in  the  following 
cases,  which  have  passed  upon  the  point 
subsequently  to  the  note  referred  to: 
'  — Oklahoma  Stale  Bank  v.  Bank  of 
Central  Arkansas  (1915)  120  Ark.  369, 
179  S.  W.  509,  declaring  it  to  be  well 
settled  that  money  which  has  been  mis- 
appropriated or  obtained  by  fraud,  and 
afterwards  paid  to  an  innocent  party, 
cannot  be  recovered,  since  money  cannot 
be  recovered  from  one  who,  in  good  faith, 
took  it  in  due  course  of  business,  but 
holding  that  the  rule  did  not  apply  where 
plaintiff  gave  notice  to  a  bank  receiving 
money  on  a  draft  that  the  payment  there- 
of had  been  wrongfully  obtained,  and  the 
bank  still  had  the  funds  as  the  depositary 
of  the  person  who  perpetrated  the  fraud ; 

— Texas  State  Bank  v.  First  Nat.  Bank 
(1914)  —  Tex.  Civ.  App.  — ,  168  S.  W. 
504,  holding  that,  after  a  bank  has  paid 
a  forged  check,  it  cannot  follow  the  mon- 
ey into  the  hands  of  a  good-faith  holder 

receiving   it   from    the    forger   in    due 
L.RJi.l917A. 


course  of  business  and  for  a  valuable 
consideration. 

As  pointed  out  in  Oklahoma  State 
Bank  v.  Bank  of  Central  Arkansas 
(Ark.)  supra,  however,  this  rule  does  no^ 
apply  where  the  person  receiving  money 
had  notice  of  the  fraud  inducing  the 
payment  while  it  still  had  the  money  in 
its  possession  as  a  depositary  of  the  per- 
son who  perj)etrated  the  fraud. 

And  it  has  been  held  that  the  rule  that 
money  obtained  by  felony  or  fraud  can- 
not be  followed  into  the  hands  of  a  bona 
fide  holder  in  due  course,  for  value,  can- 
not be  invoked  by  a  bank  for  its  protec- 
tion where  it  received  money  fraudulent- 
ly obtained  and  deposited  it  to  the  credit 
of  the  defaulter,  and  did  not  then  apply 
it  on  an  indebtedness  it  held  against  him, 
although,  when  sued  for  the  money,  it 
claimed  a  lien  upon  the  deposit  to  cover 
such  indebtedness,  since  merely  crediting 
a  defaulter's  account  with  the  amount  de- 
posited by  him  was  in  no  sense  a  pay- 
ment to  him  of  a  valuable  consideration. 
Batson  v.  Alexander  City  Bank  (1912) 
179  Ala.  490,  60  So.  313. 

So,  where  a  trustee  took  money  from 
one  trust  fund  and  paid  himself,  as  trus- 
tee of  another  fund,  a  debt  which  he 
owed  the  latter  fund,  this  manipulation 
of  stolen  money  did  not  result  in  the  true 
owner  losing  his  title  and  the  creditor  of 
the  thief  getting  a  better  title  to  the 
money  than  the  thief  had  to  it.  Newell 
V.  Hadlev  (1910)  206  Mass.  335,  29 
L.R.A.(N.S.)  908,  92  N.  E.  507. 

A.  G.  S. 
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CARRIE  WHITSEL 

V. 

D.  M.  WATTS,  Appt. 
(—  Kan.  — ,  159  Pac.  401.) 

Fright  —  recovery  for. 

1.  In  general,  there  can  be  no  recovery  for 
fright  or  mental  anguish  unless  it  results  in 
or  is  accompanied  by  bodily  injury. 

For  other  cases,  see  Fright,  in  Dig.  1-52 

y.  8. 

Same  — •  resulting:  bodily  injuries. 

2.  A  recovery  may  be  had  for  bodily  in- 
juries which  are  the  natural  and  proximate 
result  of  extreme  fright  caused  by  negli- 
gence, and  especially  where  the  fright  is 
caused  by  wilful  wrong,  or  an  act  so  gross- 
ly negligent  as  to  show  utter  indifference  to 
consequences. 

For  other  cases,  see  Fright,  in  Dig,  1-52 
N.B. 

(July  8,  1916.) 

A  PPEAL  by  defendant  from  a  judgment 
J\  of  the  District  Court  for  Bourbon  Coun- 
ty in  plain  tiff  ^s  favor  in  an  action  brought 
to  recover  damages  for  injuries  alleged  to 
have  been  wilfully  and  maliciously  inflicted 
upon  plaintiff  by  defendant.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  M.  Keene.  for  appellant: 

No  actionable  assault  was  made  on  plain- 
tiff. 

State  V.  Holman,  90  Kan.  105,  132  Pac. 
1175;  3  Cyc.  1066:  Irlbeck  v.  Bierl,  101 
Iowa,  240^67  X.  VV.  400,  70  N.  W.  206; 
Haupt  V.  Swenson,  125  Iowa,  694,  101  N. 
VV.  520;  Hubbard  v.  Perlie,  25  App.  D.  C. 
477;  Goddard  v.  Watters,  14  Ga.  App.  722, 
82  S.  E.  304,  7  N.  C.  C.  A.  1 ;  Watkins  v. 
Kaolin  Mfg.  Co.  131  N.  C.  536,  60  L.R.A. 
617.  42  S.  E.  083,  13  Am.  Neg.  Rep.  197; 
Shelton  v.  Bornt,  77  Kan.  4,  93  Pac.  341; 
Salina  v.  Trosper,   27   Kan.   544:    West  v. 

Headnotes  bv  Johnston,  Ch.  J. 

Note.  —  The  right  to  recover  for  physical 
injury  resulting  from  fright  caused  by  a 
wrongful  act  is  treated  in  the  note  to  Hus- 
ton V.  Freemansburg,  3  L.H.A.  (N.S.)  49, 
and  supplemcntarv  notes  appended  to  Chit- 
tick  V.  Philadelphia  Rapid  Transit  Co.  22 
L.R:A.(N.S.)  1073,  and  Conley  v  United 
Drug  Co.  L.R.A.1915D,  830.  And  see  also 
later  coBes,  Jeppscn  v.  Jensen,  L.R.A.1916D, 
614,  and  O'Moara  v.  Russell,  L..R.A.1916E, 
743. 

The  liability  of  a  carrier  for  frightening 
passenger  is  treated  in  the  note  to  Chesa- 
peake &  O.  R.  Co.  V.  Robinett,  45  L.R.A. 
(N.S.)  433. 

The  right  to  recover  for  mental  suffering 
caused  by  an  assault  where  no  bodily  injury 
is  inflicted  is  treated  in  the  note  to  Small  v. 
Lonergan,  25  L.R.A.(N.S.)  976. 
L.R.A,1917A. 


Western  U.  Teleg.  Co.  39  Kan.  03,  7  Am, 
St.  Rep.  630,  17  Pac.  807;  AtchiBon,  T.  &, 
S.  F.  R.  Co.  V.  McGinnis,  46  Kan.  109,  26 
Pac.  453;  Kansas  City,  Ft.  S.  Sc  M.  R.  Co. 
V.  Dalton,  65  Kan.  661,  70  Pac.  645;  Manser 
V.  Collins,  69  Kan.  290,  76  Pac.  851;  Cole  V; 
Gray,  70  Kan.  707,  79  Pac.  654;  Nelson  ▼ 
Crawford,  122  Mich.  466,  80  Am.  St.  Rep. 
577,  81  N.  W.  335 ;  Miller  v.  Baltimore  &  0. 
S.  W.  R.  Co.  78  Ohio  St.  309,  18  L.R.A. 
(N.S.)  949,  125  Am.  St.  Rep.  699,  86  N.  E. 
499;  Spade  v.  Lynn  &  B.  R.  Co.  168  Mass. 
285,  38  L.R.A.  612,  60  Am.  St.   Rep.  393, 

47  N.  E.  88,  2  Am.  Neg.  Rep.  566 ;  Mitchell 
v.  Rochester  R.  Ck).  151  N.  Y.  107,  34  L.R.A. 
781,  56  Am.  St.  Rep.  604,  45  N.  E.  354,  1 
Am.  Neg.  Rep.  121;  Baltimore  k  0.  R.  C!k>. 
V.  Harris,  121  Md.  254,  88  Atl.  282;  God- 
dard V.  Watters,  14  Ga.  App.  722,  82  S.  E. 
304,  7  N.  C.  C.  A.  1;  Braun  v.  Craven,  175 
111.  401,  42  L.R.A.  199,  51  N.  E.  657,  5 
Am.  Neg.  Rep.  15;  Renner  v.  Canfleld,  36 
Minn.  90,  1  Am.  St.  Rep.  654,  30  N.  W. 
435;  Ewing  v.  Pittsburgh,  C.  C.  &  St.  L. 
R.  Co.  147  Pa.  40,  14  L.R.A.  666,  30  Am. 
St.  Rep.  709,  23  Atl.  340;  Allsop  v.  Allsop, 
5  Hurlst.  &  N.  534,  29  L.  J.  Exch.  N.  S. 
315,  6  Jur.  N.  S.  433,  2  L.  T.  N.  S.  290.  8 
Week.  Rep.  449;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Trott,  86  Tex.  412,  40  Am.  St.  Rep.  866,  25 
S.  W.  419;   Adams  v.  Salina,  58  Kan.  246, 

48  Pac.  918;  Raipey  v.  Western  U.  Teleg. 
Co.  94  Kan.  199,  146  Pac.  421;  Sondegard 
V.  Martin,  83  Kan.  277,  111  Pac.  442; 
Mitchell  V.  Rochester  R.  Co.  151  N.  Y.  107, 
34  L.R.A.  781,  56  Am.  St.  Rep.  604,  45  N. 
E.  354,  1  Am.  Neg.  Rep.  121;  Chicago,  St. 
P.  M.  &  O.  R.  Co.  V.  Elliott,  20  L.R.A.  582, 
5  C.  C.  A.  347,  12  U.  S,  App.  381,  56  Fed. 
950,  7  Am.  Neg.  Cas.  478;  Phillips  v.  Dick- 
erson,  85  111.  11,  28  Am.  Rep.  607;  Fent  v. 
Toledo,  P.  &  W.  R.  Co.  59  111.  349,  14  Am 
Rep.  13;  Derry  v.  Flitner,  118  Mass.  131, 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Hayter,  93  Tex. 
239,  47  L.R.A.  325,  77  Am.  St.  Rep.  856, 
54  S.  W.  944,  7  Am.  Neg.  Rep.  359. 

Mr.  Hubert  Lardner  for  appellee. 

Johnston,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Carrie  Whitsel  recovered  a  judgment 
against  D.  M.  Watts  for  $225  as  damages 
for  inj'iries  which  he  is  alleged  to  have  wil- 
fully and  maliciously  inflicted  upon  her. 
Defendant  appeals,  and  insists  that  the  evi- 
dence did  not  warrant  the  verdict  of  the 
jury  and  the  judgment  of  the  court,  and 
that  several  rulings  made  during  the  trial 
were  erroneous. 

It  appears  that  defendant  held  a  mort- 
gage on  some  hogs  belonging  to  the  plain- 
tiff's husband,  and  that,  accompanied  by  a 
cofistable,  he  visited  the  plaintiff's  homo 
when  her  husband  was  absent  and  undertook 
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to  obtain  possession  of  the  mortgaged  hogs 
Upon  arriving  at  the  place,  the  constable 
Teent  into  the  house  and  told  the  plaintiff  of 
the  purpose  of  their  visit,  but  the  plaintiff 
refused  to  surrender  possession  of  the  hogs. 
The  interview  between  them  occurred  in  the 
yard,  between  the  house  and  the  gate,  near 
which  the  defendant  was  seated  in  a  buggy. 
According  to  the  plaintiff's  testimony,  the 
defendant,  upon  learning  of  the  plaintiff's 
refusal  to  give  possession  of  the  hogs, 
jumped  out  of  his  buggy,  ran  towards  the 
plaintiff  in  an  angry,  threatening  manner, 
swearing  and  shaking  his  fist,  saying:  "You 
are  fooling  with  the  wrong  person  this 
time."  She  was  greatly  frightened,  turned 
and  ran  into  the  house,  closing  and  fasten- 
ing the  door,  and  then  collapsed.  Her  hus- 
band returned  shortly  after  the  occurrence 
and  found  her  in  an*  unconscious  state,  and 
when  she  became  conscious  she  was  suffering 
intense  pain  and  within  a  few  hours  a  mis- 
carriage and  subsequent  illness  resulted. 

Defendant  insists  that  he  inflicted  no 
bodily  injury  upon  her,  that  no  physical  in- 
jury was  in  fact  threatened;  that  there  was 
no  assault  upon  her,  and  that  proof  of  a 
mere  fright  furnishes  no  basis  for  a  re- 
covery. It  has  long  been  the  rule  here  that 
there  can  be  no  recovery  for  fright  or  men- 
tal anguish  unless  it  results  in  or  is  accom- 
panied by  physical  injury  to  the  person. 
Shelton  v.  Bomt,  77  Kan.  1,  93  Pac.  341. 
The  plaintiff,  however,  is  not  asking  a  re- 
covery for  fright  alone,  but  for  the  personal 
injuries  directly  resulting  from  fright 
caused  by  the  wilful  tort  of  the  defendant. 
It  is  argued  that,  as  the  acts  of  the  defend- 
ant did  not  amount  to  an  assault,  she  has 
no  right  to  recover;  but  the  defendant's  lia- 
bility does  not  depend  upon  whether  his 
wrongful  onset  constitutes  an  assault.  The 
plaintiff  is  seeking  to  enforce  a  civil  lia- 
bility for  the  consequences  of  the  wrong, 
and  the  general  rule  is  that  a  wrongdoer  is 
liable  in  damages  for  injuries  which  are  the 
natural  and  reasonable  consequences  of  his 
wrongful  act,  whatever  name  may  be  fit- 
tingly applied  to  the  wrong.  Taking  the 
testimony  of  the  plaintiff,  as  the  jury  did, 
the  defendant  advanced  upon  the  plaintiff 
with  clenched  fist,  in  a  threatening  manner, 
at  the  same  time  using  violent,  abusive,  and 
insulting  language  towards  the  plaintiff 
which  she  says  led  her  to  fear  that  he  would 
f:lrike  and  injure  her,  and  the  result  was 
the  nervous  prostration  and  miscarriage.  A 
physician  testified  that  miscarriages  do  re- 
sult from  fright  and  mental  disturbances. 
In  Thompson  on  Negligence,  vol.  1,  §  156, 
it  ia  said:  "Not  only  will  every  competent 
physician  or  surgeon  that  can  be  summoned 
testify  that  a  severe  fright  or  nervous  shock 
has  a  tendency  to  produce  a  miscarriage  in 
a  pregnant  woman,  but  it  is  a  matter  so 
L.R.A.1917A. 


well  known  that  it  may  be  rested  upon  com- 
mon observation;  and  every  court  ought  to 
take  judicial  notice  of  such  a  fact." 

There  is  a  conflict  in  the  authorities  in 
regard  to  whether  there  can  be  a  recovery 
for  physical  injuries  resulting  from  fright 
where  the  a£t  causing  the  fright  was  merely 
negligent,  and  not  wilful ;  and  differences  of 
opinion  as  to  what  constitutes  a  physical  in« 
jury,  and  whether  certain  injuries  can  be  re- 
garded as  the  proximate  results  of  the  negli- 
gence which  caused  the  fright ;  but  the  great 
weight  of  authority  is  that,  if  the  bodily 
injury  is  the  direct  and  reasonable  conse- 
quence of  the  fright  caused  by  the  negli- 
gence, a  recovery  may  be  had  although  the 
negligence  may  have  been  unintentional. 
Notes  in  3  L.R.A.(N.S.)  49;  22  L.R.A. 
(N.S.)  1073;  33  L.R.A.(N.8)  667;  24 
L.R.A.(N.S.)  1159;  12  Ann.  Cas.  741;  and 
Ann.  Cas.  191 3E,  505;  Gulf,  C.  &  S.  F.  R. 
Co.  V.  Hayter,  93  Tex.  239,  47  L.R.A.  325, 
77  Am.  St.  Rep.  856,  54  S.  W.  944,  7  Am. 
Neg.  Rep.  359;  8  R.  C.  L.  §  81.  Although 
the  authorities  are  in  conflict  as  to  injuries 
resulting  from  fright  where  fright  is  caused 
by  a  merely  negligent  act,  there  is  general 
agreement  in  the  cases  that  a  recovery  may 
be  had  where  the  injury  results  from  fright 
caused  by  a  wilful  wrong,  or  an  act  so 
grossly  negligent  as  to  show  utter  indiffer- 
ence to  consequences.  Lonergan  v.  Small,  81 
Kan.  48,  25  L.R.A.(N.S.)  976,  105  Pac.  27; 
Notes  in  3  L.R.A.(N.S.)  66;  and  Ann.  Cas. 
1913E,  506;  13  Cyc.  4144.  The  testimony 
produced  by  the  plaintiff  tended  to  estab- 
lish that  the  fright  of  the  plaintiff  was 
caused  by  the  intentional  wrong  of  the  de- 
fendant, and  the  finding  of  the  jury  is  that 
he  acted  wantonly  and  with  the  intention 
of  injuring  the  plaintiff.  It  follows  that 
he  is  liable  for  the  injuries  which  resulted 
from  his  wrong. 

There  is  complaint  that  the  plaintiff's 
husband  was  allowed  to  testify  to  state- 
ments made  by  her  which  are  said  to  be  of  a 
self-serving  character.  Those  objected  to 
were  exclamations  of  pain  and  acts  of  the 
plaintiff  indicating  that  she  was  suffering 
pain  before  the  miscarriage,  also  requests 
that  he  obtain  medicine  or  some  relief  for 
her.  Husband  and  wife  are  not  allowed  to 
testify  for  or  against  each  other  concerning 
communications  made  by  one  or  the  other 
during  the  marriage,  and  one  or  two  of  the 
statements  in  question  might  be  regarded 
as  communications,  but  they  cannot  have 
been  prejudicial.  They  only  went  to  show 
the  labor  pains  endured  by  the  plaintiff 
about  the  time  of  the  miscarriage,  and  as  to 
that  there  can  be  no  controversy.  Only  ma- 
terial errors  are  available  for  a  reversal. 

The  judgment  is  affirmed. 

All  the  Justices  concur. 
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OHIO  supkbme:  court. 

JOHN  H.  SCHEIX,  Plff.  in  Err^ 

V. 

D.  D,  DU  BOIS,  Admr.,  etc.,  of  William 
Gitchell,  Deceased. 

(—  Ohio  St.  — ,  113  N.  E.  664.) 

Ne^^Ii^ncc  —  violation  of  statute. 

1.  The  violation  of  a  statute  passed  for 
the  protection  of  the  public  is  negligence 
per  se,  and  where  such  act  of  negligence  by 
a  defendant  is  the  direct  and  proximate 
cause  of  an  injury  not  directly  contributed 
to  by  the  injured  person,  the  defendant  is 
liable. 

For  other  cases,  see  T^egHgencCf  I,  a,  in  Dig. 
1-^2  N,  8. 

Same  —  violation  of  ordinance. 

2.  The  violation  of  a  municipal  ordinance 
passed  in  the  proper  exercise  of  the  police 
power  in  the  interest  of  the  public  safety, 
and  not  in  conHict  with  general  laws,  is 
negligence  per  se,  and  where  such  act  of  neg- 
ligence by  a  defendant  is  the  direct  and 
proximate  cause  of  an  injury,  not  directly 
contributed  to  bv  the  want  of  due  care  on 
the  part  of  the  injured  person,  the  defend- 
ant is  liable. 

For  other  cases,  see  XcgHifence,  I.  a,  in  Dig. 
1-52  A'.  S. 

(February  29,  1916.) 

ERROR  to  the  Court  of  Appeals  for  Bel- 
mont County  to  review  a  judgment  re- 
versing a  judgment  of  the  Court  of  Common 
Pleas  in  defendant's  favor  in  an  action 
brought  to  recover  damages  for  the  alleged 
negligent  killing  of  plaintiflf's  intestate.  Af- 
firmed. 

Statement  by  the  Court: 

The  administrator  of  William  Gitchell, 
deceased,  brought  the  original  action  in  the 
court  of  common  pleas  of  Belmont  county, 
against  plaintiff  in  error,  John  H.  Schell. 
The  allegations  of  the  petition  substantial- 
ly were  that  the  plaintiff's  intestate  was 
killed  by  reason  of  the  negligence  of  the 
defendant  in  the  operation  of  an  automobile, 
at  the  time  and  place,  at  an  excessive  rate 
of  speed  and  beyond  his  control,  at  a  rate 
of  speed  in  violation  of  §  12,804,  General 
Code,  in  failing  to  sound  a  warning  of  his 

Headnotes  by  the  Court. 


approach,  and  in  driving  the  automobile 
past  a  street  car,  from  which  the  plaintiff's 
intestate  had  alighted  while  the  same  waa 
standing  at  the  street  crossing  for  the  pur- 
pose of  unloading  passengers,  in  violation 
of  an  ordinance  of  the  city  of  Bellaire, 
which  ordinance  was  duly  pleaded.  It  is 
alleged  that  the  ordinance  provided  that  it 
should  be  unlawful  for  any  person  to  drive 
an  automobile  past  a  street  car  or  other 
conveyance  for  passengers  in  the  city  of 
Bellaire  when  said  street  car  or  other  con- 
veyance is  standing  for  the  purpose  of  re- 
ceiving or  discharging  passengers;  that  the 
defendant  was  negligent  and  reckless  in 
failing  to  see  the  deceased  while  crossing 
the  street,  in  time  to  avert  the  accident. 
The  answer  of  the  defendant,  after  acknowl- 
edging the  qualification  of  the  administra- 
tor, admitted  that  the  .deceased  was  struck 
by  the  defendant's  automobile  and  received 
injuries  from  which  he  died.  The  answer 
contained  further  admissions  as  to  the  de- 
scription of  the  locality  and  general  situa- 
tion with  reference  to  the  accident,  and 
denied  each  and  every  other  allegation  in 
the  amended  petition  contained.  In  a  sec* 
ond  defense  in  the  answer  the  defendant 
alleged  that  the  death  of  the  plaintiff 'i 
intestate  was  caused  solely  by  his  own  neg- 
ligence, in  that  he  failed  to  keep  a  proper 
and  reasonable  lookout  for  his  safety  at  the 
time  of,  and  before,  walking  across  said 
Noble  street.  The  allegations  of  this  de- 
fense were  denied  in  the  reply. 

In  the  charge  of  the  court  to  the  jury 
on  the  trial  of  the  case  there  was  included 
tlie  following:  "It  is  a  rule  of  law  that 
violation  or  violations  of  a  provision  of  the 
Code  or  statute  of  the  state  constitutes 
prima  facie  negligence.  This  means  simply 
that  proof  of  the  violation  of  a  provision  of 
the  Code  or  statute  by  running  an  auto- 
mobile at  a  greater  rate  of  speed  than  is 
provided  by  such  Code  or  statute  shall  be 
prima  facie  proof  only  of  negligence;  but 
it  is  not  conclusive,  and,  if  the  jury  find 
in  this  particular  case  that  the  defendant 
ran  the  automobile  at  a  greater  rate  of 
speed  than  is  provided  by  law,  that  is  not 
conclusive  of  negligence  on  the  part  of  the 
defendant  if  the  jury  should  find,  under  all 
the  circumstances  as  shown  by  the  evidence, 
in  this  case,  that  the  defendant  was  not 


Note.  —  For  violation  of  ordinance  in  re- 
lation to  speed  of  automobile  as  ground  of 
liability  for  injury,  see  annotation  in  61 
L.R.A.(X.S.)  003,  and  earlier  notes  there 
referred  to. 

Tlie  general  question  as  to  violation  of 
police  ordinance  as  a  ground  of  liability  is 
discussed  at  length  in  the  note  to  Sluder 
V.  St.  Louis  Transit  Co.  5  L.R.A.(N.S.) 
386;  specificallv  as  to  ordinances  in  relation 
L.R.A.1917A. 


to  speed  of  railroad  trains,  see  pages  218  et 
seq. ;  as  to  speed  of  street  cars,  pages  250 
et  seq.;  as  to  fast  or  reckless  driving,  page 
254,  of  that  note. 

A  similar  question  with  respect  to  stat- 
utes is  discussed  in  notes  in  9  L..R.A.  (N.S.) 
338,  and  L.R.A.1915E,  600;  specifically  as 
to  speed  of  railroad  trains,  see  page  373  of 
the  earlier  note,  and  page  638  of  the  later 
note. 
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B^igent  in  the  operatioii  of  his  automo- 
bile." 

There  was  also  included  in  the  charge  of 
the  court  to  the  jury  the  following:  '^ow, 
while  this  ordinance  has  been  introduced  in 
eridence,  and  while  the  plaintiff  claims  that 
the  same  was  violated  by  the  defendant, 
which  he  denies,  neither  the  ordinance  itself 
nor  its  violation,  if  the  same  has  been 
proven,  is  sufficient  in  and  of  itself  to  es- 
tablish the  claim  of  the  plaintiff  that  the 
defendant  was  guilty  of  negligence,  but 
such  ordinance  and  the  testimony  tending 
to  show  its  violation,  if  any,  may  be  con- 
sidered by  you  as  circumstances  tending  to 
prove  negligence.  You  are,  however,  to  de- 
termine the  question  as  to  whether  or  not 
the  defendant  was  negligent  on  account  of 
his  failure  to  exercise  ordinary  care,  as  we 
have  said)  from  a  consideration  of  all  the 
facts  and  circumstances  proven  upon  the 
trial  of  this  case." 

Ihe  jury  rendered  a  verdict  in  favor  of 
the  defendant.  Judgment  was  entered  on 
the  verdict,  and  the  court  of  appeals,  on 
error,  reversed  that  judgment  for  "error 
in  the  charge  of  the  court  below  and  in  re- 
fusing to  charge  as  requested,  and  that  sub- 
stantial justice,  therefore,  has  not  been 
done  said  plaintiff  in  error." 

This  proceeding  is  brought  to  reverse  the 
judgment  of  the  court  of  appeals  and  af- 
firm that  of  the  common  pleas. 

The  defendant  in  error,  in  support  of  the 
judgment  of  tlie  court  of  appeals,  insists 
that  the  portions  of  the  charge  above 
quoted  were  erroneous,  and  points  out  other 
claimed  errors  which  we  do  not  regard  as 
important. 

Messrs.  Willlani  Bixon,  Jr.,  David  H. 
James,  and  Fred  Spriggs,  for  plaintiff  in 
error : 

A  violation  of  the  ordinance  was  evidence 
of  negligence. 

Meek  v.  Pennavlvania  Co.  38  Ohio  St. 
632;  Variety  Iron  &  Steel  Works  Co.  v. 
Poak,  89  Ohio  St.  297,  106  N.  E.  24;  Hoppe 
V.  Parmalee,  20  Ohio  C.  C.  306,  11  Ohio  0. 
D.  24;  Bell  v.  Pistorius,  18  Ohio  C.  C.  76, 
9  Ohio  C.  D.  869;  Pennsylvania  Co.  v. 
Trainer,  18  Ohio  C.  C.  719,  7  Ohio  C.  D. 
667;  Erie  R.  Co.  v.  McCormick,  3  Ohio  C. 
C.  N.  S.  654;  Becker  v.  Cincinnati  Street 
R.  Co.  1  Ohio  N.  P.  360,  2  Ohio  S.  &  C.  P. 
Dec.  137;  Whelan  v.  New  York,  L.  E.  k 
W.  R.  Co.  38  Fed.  16;  Grand  Trunk  R.  Co. 
V.  Ives,  144  U.  S.  408,  36  L.  ed.  485,  12 
Sup.  Ct.  Rep.  679,  12  Am.  Neg.  Cas.  669; 
Oates  V.  Union  R.  Co.  27  R.  I.  499,  63  Atl. 
675,  20  Am.  Neg.  Rep.  213;  Hanlon  v.  South 
Boston  Horse  R.  Co.  129  Mass.  310;  Hall 
V.  Ogden  City  Street  R.  Co.  13  Utah,  243, 
67  Am.  St.  Rep.  726,  44  Pac.  1046. 
L.R.A.1917A. 


If  plaintiff's  decedent  saw  the  automobile 
approaching  at  a  speed  greater  than  that 
allowed  by  the  ordinance,  he  could  not  re- 
ject the  evidence  of  his  senses  and  rely  on 
something  that  he  knew  would  not  be  done. 

Baker  v.  Pendergast,  32  Ohio  St.  494,  30 
Am.  Rep.  620;  Hart  v.  Devereux,  41  Ohio 
St.  666;  Cincinnati  Traction  Co.  v.  Ed- 
wards, 22  Ohio  C.  C.  N.  S.  539 ;  Wabash  R. 
Co.  V.  Skiles,  64  Ohio  St.  458,  60  N.  E.  576, 
10  Am.  Neg.  Rep.  175;  Steubenville  &  W. 
Traction  Co.  v.  Brandon,  87  Ohio  St.  187, 
100  N.  E.  325. 

Messrs.  D.  D.  Du  Bols  and  Gordon  d[>. 
Kinder,  for  defendant  in  error: 

The  trial  court  erroneously  charged  the 
jury  as  to  the  violation  of  the  statute. 

Variety  Iron  &  Steel  Works  Co.  v.  Poak, 
89  Ohio  St.  297,  106  N.  E.  24;  Cincinnati, 
H.  ft  D.  R.  Co.  V.  Van  Home,  16  C.  C.  A. 
182,  37  U.  S.  App.  262,  69  Fed.  139. 

Violation  of  a  municipal  ordinance  con- 
stitutes negligence  per  se. 

Variety  Iron  &  Steel  Works  Co.  v.  Poak, 
supra;  Thomp.  Neg.  §§  10,  11,  773,  951, 
1195,  1236,  1295;  Lindler  v.  Southern  R. 
Co.  84  S.  C.  536,  66  S.  E.  995;  Sluder  v. 
St.  Louis  Transit  Co.  189  Mo.  107,  6  L.R.A. 
(N.S.)  186,  88  S.  W.  648;  Farrington  v. 
Cheponis,  82  Conn.  258,  73  Atl.  139;  Fenn 
V.  Clark,  11  Cal.  App.  79,  103  Pac.  944; 
Watts  V.  Montgomery  Traction  Co.  175  Ala. 
102,  57  So.  ^71;  Healy  v.  Johnson,  127 
Iowa,  221,  103  N.  W.  92;  Hartje  v.  Mox- 
ley,  235  111.  164,  85  N.  E.  216;  Missouri, 
K.  &  T.  R.  Co.  V.  Matherly,  35  Tex.  Civ.  App. 
604,  81  8.  W.  589;  Galveston,  H.  &  H.  K. 
Co.  V.  Levy,  36  Tex.  Civ.  App.  107,  79  S. 
W.  879;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
V.  Lightheiser,  163  Ind.  247,  71  N.  E.  218, 
660;  Baltimore  &  0.  S.  W.  R.  Co.  v.  Rey- 
nolds, 33  Ind.  App.  219,  71  N.  E.  250;  Reed 
V.  St.  Louis,  I.  M.  &  S.  R.  Co.  107  Mo.  App. 
238,  80  S.  W.  919;  Pennsylvania  Co.  v. 
Horton,  132  Ind.  189,  31  N.  E.  45;  Eswin 
V.  St.  Louis,  I.  M.  &  S.  R.  Co.  96  Mo.  290, 
9  S.  W.  577;  Bott  v.  Pratt,  33  Minn.  323, 
58  Am.  Rep.  47,  23  N.  W.  237 ;  Schlereth  v. 
Missouri,  P.  R.  Co.  96  Mo.  509,  10  S.  W. 
66;  Keim  v.  Union  R.  &  Transit  Co.  90 
Mo.  314,  2  S.  W.  427;  Dahlstrom  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.  108  Mo.  525,  18 
S.  W^.  919;  Osborne  v.  McMasters,  40  Minn. 
303,  12  Am.  St.  Rep.  698,  41  N.  W.  543; 
Denver,  T.  &  G.  R.  Co.  v.  Robbins,  2  Colo. 
App.  313,  30  Pac.  261,  434;  Siemers  v. 
Eisen,  54  Cal.  418;  Jones  v.  Belt,  8  Houst. 
(Del.)  562,  32  Atl.  723;  Williams  v.  Louisi- 
ana Electric  Light  ft  P.  Co.  43  La.  Ann. 
295,  8  So.  938;  Correll  v.  Burlington,  C.  B. 
&  M.  River  R.  Co.  38  Iowa,  120,  18  Am. 
Rep.  22;  Kansas  City,  M.  ft  B.  R.  Co.  v. 
Flippo,  138  Ala.  47,  35  So.  457. 

It  was  error  for  the  court  to  say  to  the 
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jury  that  Gitch^ra  duties  were  the  same 
aa  tliose  of  pedestrians  at  street  crossings 
ordinarily. 

Cincinnati  Street  R.  Co.  v.  Snell,  64  Ohio 
St.  197,  32  L.R.A.  276,  43  N.  E.  207,  12 
Am.  Neg.  Cas.  477;  Steubenville  &  W.  Trac- 
tion Co.  V.  Brandon,  87  Ohio  St  194,  100 
N.  E.  325. 

Johnson,  J.,  delivered  the  opinion  of  the 
court : 

The  only  questions  presented  are  those 
relating  to  the  action  of  the  court  in  its 
clvarge  to  the  jury. 

It  was  alleged  in  the  petition  that  at  the 
time  of  the  accident  the  defendant  was  driv- 
ing his  automobile  at  a  rate  of  speed  in 
violation  of  §  12,604,  General  Code,  which 
makes  unlawful  the  operation  of  a  motor 
vehicle  at  a  greater  speed  than  8  miles  an 
hour  in  the  business  and  closely  built-up 
portions  of  a  municipality.  As  to  this  the 
court  charged  the  jury:  ''It  is  a  rule  of 
law  that  violation  or  violations  of  a  pro- 
vision of  the  Code  or  statute  of  the  state 
constitutes  prima  facie  negligence.  This 
means  simply  that  proof  of  the  violation  of 
a  provision  of  the  Code  or  statute,  by  run- 
ning an  automobile  at  a  greater  rate  of 
speed  than  is  provided  by  such  Code  or  stat- 
ute, shall  be  prima  facie  proof  only  of  neg- 
ligence; but  it  is  not  conclusive,  and,  if  the 
jury  find  in  this  particular  ^se,  that  the 
defendant  ran  the  automobile  at  a  greater 
rate  of  speed  than  is  provided  by  law,  that 
is  not  conclusive  of  negligence  on  the  part 
of  the  defendant  if  the  jury  should  find, 
under  all  the  circumstances  as  shown  by 
the  evidence  in  this  case,  that  the  defendant 
was  not  negligence  in  the  operation  of  his 
automobile." 

This  was  a  plain  instruction  to  the  jury 
that,  notwithstanding  the  fact  that  the  evi- 
dence might  show  that  the  defendant  ran 
the  automobile  in  the  business  and  closely 
built-up  portion  of  Bell  aire  at  a  greater 
speed  than  is  allowed  by  law,  it  would  still 
be  the  province  of  the  jury  to  say  whether 
the  defendant  was  negligent  in  thus  dis- 
regarding the  law  and  in  violating  the  spe- 
cific duty  which  was  imposed  upon  him  by 
the  statute. 

It  was  thus  left  to  the  jury  to  say  wheth- 
er the  violation  of  the  law  was  a  negligent 
act.  The  statute  imposed  the  duty  on  the 
defendant  not  to  operate  the  automobile  at 
a  greater  rate  of  speed  than  that  specified 
in  the  statute.  The  defendant  was  bound 
to  comply  with  this  legal  requirement.  It 
was  not  for  him  to  speculate  or  decide 
whether  he  would  or  would  not  obey  the 
law.  The  obligation  was  imposed  upon  him 
for  the  protection  of  the  public,  and  for 
each  member  of  the  public;  and  wlien  he 
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violated  that  obligation,  he  was  guilty  d 
negligence  by  that  act  alone.  But  that 
would  not  create  a  liability  unless  that  act 
was  the  proximate  cause  of  the  injury.  As 
was  said  in  Variety  Iron  &  Steel  Works  Co. 
v.  Poak,  89  Ohio  St.  297,  310,  106  N.  £.  24, 
27:  "The  plaintiff  .  .  .  predicated  his 
right  of  recovery  upon  the  violation  of  the 
statute,  which  made  it  an  absolute  duty  on 
the  part  of  the  employer  to  adopt  certain 
measures  to  protect  its  employees.  It  was 
not  for  the  jury  to  say  whether  a  failure 
to  comply  was  negligence.  To  use  the  lan- 
guage of  the  court  of  appeals:  'As  no  jury 
is  allowed  to  say  that  which  is  not  the  law 
shall  be  the  law,  so  they  should  not  be  per- 
mitted to  say  that  which  is  the  law  is  not 
the  law.'  The  violation  of  this  statute  in 
this  case  was  negligence  as  a  matter  of  law. 
If  this  negligence  was  the  proximate  cause 
of  the  injury,  the  company  was  liable  " 

Section  1027,  General  Code,  which  was 
involved  in  that  case,  did  not  expressly 
create  a  cause  of  action  in  favor  of  an  in- 
jured person,  but  this  court  held  its  viola- 
tion to  be  negligence  per  se.  As  said  by 
Judge  Taft  in  Cincinnati,  H.  &  D.  R.  Co.  v. 
Van  Home,  16  C.  C.  A.  182,  37  U.  S.  App. 
262,  69  Fed.  139:  *There  was  no  issue  bje- 
fore  the  jury  as  to  whether  the  failure  to 
insert  a  block  was  negligence  on  the  part  of 
the  railroad  company.  It  was  negligence  as 
a  matter  of  law,  and  the  court  properly 
charged  the  jury  that,  if  the  block  was  not 
there,  and  the  absence  of  it  caused  the  ac- 
cident, the  defendant  was  liable." 

The  statute  involved  in  that  case  (85 
Ohio  Laws,  p.  105),  which  required  the 
blocking  of  frogs,  was  a  penal  statute,  and 
did  not,  by  its  terms,  confer  a  cause  of  ac- 
tion upon  one  who  had  been  injured  by 
reason  of  its  violation.  Nevertheless  the 
right  of  action  was  sustained,  and  it  was 
held  that  the  plaintiff  could  recover  if  he 
could  show  that  the  absence  of  a  block 
"caused  the  accident."  It  was  negligence 
as  a  matter  of  law.  This  holding  was  ex- 
pressly reailirmed  in  Lake  Erie  &  W.  K.  Co. 
V.  Craig,  19  C.  C.  A.  631,  37  U.  S.  App. 
654,  73  Fed.  642;  Narramore  v.  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  37  C.  C.  A.  499,  48 
L.R.A.  68,  96  Fed.  298;  and  Cooper  v. 
Baltimore  &  O.  R.  Co.  16  L.R.A.(N.S.)  716, 
86  C.  C.  A.  272,  159  Fed.  82,  14  Ann.  Cas. 
693. 

In  Pittsburgh  &  W.  Coal  Co.  v.  Estieve- 
nard,  53  Ohio  St.  43,  40  N.  E.  725,  the  ac- 
tion was  brought  under  the  provisions  of 
§  6871,  Revised  Statutes.  The  act  required 
the  owner,  agent,  or  operator  of  a  coal  mine 
to  keep  a  supply  of  timber  constantly  on 
hand,  and  to  deliver  it  to  the  working  place 
of  the  miner.  It  provided  that  no  miner 
should    be    held    responsible    for    accidents 
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which  might  occur  in  mines  where  the  pro- 
▼isions  of  the  section  had  not  been  com- 
plied with  by  the  owner,  agent,  or  operator. 
It  al30  provided  that  it  should  be  the  duty 
of  the  miner  to  securely  prop  the  roof  of 
the  place  under  his  control.  This  court  held, 
at  page  49  of  63  Ohio  St.:  ''AH  he  [the 
minor]  has  to  prove  to  make  his  case,  as 
to  that  point,  is  that  in  fact  the  delivery 
was  not  made.  .  .  .  And  a  failure  on 
the  part  of  the  owner,  agent,  or  operator 
to  so  deliver  timber  to  the  working  place 
of  the  miner  is  negligence,  and  if  injury  is 
thereby  proximately  caused  to  the  miner, 
an  action  will  lie  therefor." 

It  is  likewise  to  be  noted  that  the  act  in- 
volved in  that  case  did  not  confer  a  cause 
of  action  upon  one  who  had  been  injured 
by  reason  of  the  failure  to  comply  with  its 
terms. 

In  Chicago,  B.  ft  Q.  R.  Go.  ▼.  United 
States,  220  U.  S.  559,  55  L.  ed.  582,  31  Sup. 
Ct.  Rep.  612,  it  is  held  that,  under  the 
Safety  Appliance  Act  of  March  2,  1893, 
chap.  196,  27  Stat,  at  L.  531,  Comp.  Stat. 
1913,  §§  8605-8612,  there  is  imposed  an  ab- 
solute duty  on  the  carrier,  and  the  penalty 
cannot  be  escaped  by  the  exercise  of  rea- 
sonable care. 

In  the  cases  to  which  we  have  referred 
the  disregard  of  the  obligation  imposed  by 
the  statute  was  held  by  the  courts  to  be  in 
itself  an  act  of  negligence,  and  it  was  held 
that  if  this  act  of  negligence  was  the  proxi- 
mate cause  of  the  injury  to  the  plaintiff,  to 
which  he  had  not  contributed  by  any  want 
of  due  care  on  his  own  part,  the  defendant 
was  liable. 

In  the  case  of  a  violation  of  a  statute 
which  requires  the  covering  of  a  setscrew, 
or  other  similar  safeguard,  the  negative  act 
of  failing  to  provide  the  contrivance  re- 
quired is  the  act  of  negligence.  Whereas, 
in  the  case  of  a  violation  of  a  statute  regu- 
lating speed  in  the  streets  of  municipalities 
to  secure  safety  to  the  public,  the  positive 
violation  of  the  statute  is  the  act  of  negli- 
gence. 

Of  course,  a  different  case  might  be  pre- 
sented in  which  a  speed  much  less  than  the 
maximum  fixed  by  statute  would  be  found 
by  the  jury  to  be  negligence  in  the  particu- 
lar place  and  circumstances,  without  refer- 
ence to  the  statute. 

In  this  case,  if  the  operator  of  the  auto- 
mobile ran  it  in  the  portion  of  the  city 
referred  to  at  a  speed  in  excess  of  the  speed 
fixed  by  tlie  statute,  he  was  guilty  of  neg- 
ligence; and  if  this  act  of  negligence  was 
the  direct  and  proximate  cause  of  the  in- 
jury, not  contributed  to  by  want  of  due 
care  on  the  part  of  the  decedent,  the  de- 
fendant was  liable. 

The  court  also  charged  the  jury  as  to 
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the  ordinance  referred  to :  "Now,  while  this 
ordinance  has  been  introduced  in  evidence, 
and  while  the  plaintiff  claims  that  the 
same  was  violated  by  the  defendant,  which 
he  denies,  neither  the  ordinance  itself  nor 
its  violation,  if  the  same  has  been  proven, 
is  sufficient  in  and  of  itself  to  establish  the 
claim  of  the  plaintiff  that  the  defendant 
was  guilty  of  negligence,  but  such  ordinance 
and  the  testimony  tending  to  show  its  viola- 
tion, if  any,  may  be  considered  by  you  as 
circumstances  tending  to  prove  negligence." 

One  of  the  allegations  of  negligence  in  the 
petition,  after  stating  the  fact  that  the  car 
had  stopped  to  discharge  passengers  and 
th|it  Gitchell  was  a  passenger,  is  that  the 
defendant  carelessly  and  negligently  drove 
his  automobile  past  the  standing  car,  in 
consequence  of  which  the  decedent  was 
struck  by  the  automobile.  The  plaintiff 
avers  that  there  is  an  ordinance  of  the  city 
of  Bellaire,  which  provides  that  it  shall 
be  unlawful  to  drive  an  automobile  past  a 
standing  car  which  is  receiving  or  discharg- 
ing passengers,  and  that  in  consequence  of 
the  violation  of  this  ordinance  and  of  de- 
fendant's carelessness  in  driving  his  auto- 
mobile at  the  time,  the  decedent  received 
his  injuries. 

It  will  be  observed  that  the  charge  of  the 
ooort  as  to  the  ordinance  was  different  in 
some  essentials  from  the  portion  thereof 
with  reference  to  the  violation  of  the  stat- 
ute.  As  to  the  statute,  the  rule  declared 
was  that  a  violation  or  violations  of  a  pro- 
vision of  the  statute  constitutes  prima  facie 
evidence,  but  that  it  is  not  conclusive.  As 
to  the  ordinance,  the  charge  is  that  the 
violation  of  the  ordinance  is  not  sufficient, 
in  and  of  itself,  to  establish  that  the  de- 
fendant was  negligent.  Therefore,  if  this  is 
the  correct  rule,  if  the  injury  to  the  de- 
ceased had  been  caused  solely  by  and  be- 
cause of  the  very  acts  of  the  defendant  in 
violation  of  this  ordinance,  even  though  the 
decedent  was  wholly  free  from  fault  on  his 
part,  the  jury  nevertheless  is  instructed 
that  this  would  "not  be  sufficient  to  estab- 
lish negligence  by  defendant." 

The  city  of  Bellaire  was  fully  authorized 
by  the  provisions  of  the  municipal  code  to 
pass  the  ordinance  in  question.  It  was  a 
police  regulation,  passed  in  the  interest  of 
public  safety,  and  each  member  of  the  pub- 
lic was  entitled  to  its  protection.  Nothing 
is  more  firmlv  established  than  that  tlie 
state  and  municipal  authorities,  in  the  ex- 
ercise of  the  police  power,  may  make  all 
such  provisions  as  may  be  reasonably  neces- 
sary and  appropriate  for  the  protection  of 
the  public  health  and  safety.  Toledo  Dis- 
posal Co.  V.  State,  89  Ohio  St.  230,  L.R.A. 
3915B,  1207,  106  N.  E.  6;  California  Reduc- 
tion Co.  V.  Sanitary  Reduction  Works,  199 
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U.  S.  306,  60  L.  ed.  204,  26  Sup.  Ct.  Rep. 
100. 

Manifestly  this  ordinance  had  no  other 
object  in  view  than  to  protect  the  public. 
A  police  regulation,  duly  and  legally  passed 
by  a  municipal  corporation,  "not  in  oonflict 
with  general  laws,*'  is  entitled  to  as  mudi 
respect,  and  is  as  much  a  legal  regulation 
within  the  limits  of  the  municipality,  as  a 
police  regulation  passed  by  the  legislature. 

Where  an  incorporated  city  or  village  is 
invested  by  the  legislature  with  power  to 
pass  ordinajices,  an  ordinance  enacted  by 
the  legislative  branch  of  the  corporation, 
within  the  powers  conferred  on  it,  has  the 
force  and  effect  of  a  law  passed  by  the  leg- 
islature, and  cannot  be  regarded  otherwise 
than  a  law  of  and  within  the  corporation. 
28  Cyc.  391,  and  cases  there  cited.  Also 
Hayes  v.  Michigan  C.  R.  Co.  Ill  U.  S.  237, 
28  L.  ed.  410,  4  Sup.  Ct.  Rep.  369;  Mason 
v.  Shawneetown,  77  111.  633;  Bott  v.  Pratt, 
33  Minn.  323,  63  Am.  Rep.  47,  23  N.  W. 
237. 

While  there  is  not  entire  harmony  in  the 
decision  as  to  the  legal  effect  of  a  violation 
of  a  mimicipal  ordinance,  passed  in  the 
proper  exercise  of  the  police  power,  for  the 
protection  of  the  public,  we  think  it  clear, 
from  an  examination  of  many  cases,  that 
the  weight  of  authority  and  reason  sup- 
ports the  proposition  that  a  violation  of  an 
ordinance  of  the  character  referred  to  is 
negligence  per  se,  and  that  where  the  act  of 
violation  is  the  proximate  cause  of  an  in- 
jury to  a  plaintiff  who  has  not  by  his  own 
'  negligence  contributed  to  the  injury,  the 
^defendant  is  liable.  This  is  now  the  gener- 
ally recognized  rule. 

Thompson,  in  vol.  1  of  his  work  on  Neg- 
ligence 2d  ed.  at  §  10,  says:  "This  seems 
to  introduce  in  this  place  a  consideration 
of  the  antithesis  of  the  proposition  con- 
tained in  the  preceding  paragraph,  the  case 
where  the  legislature  of  the  state,  or  the 
council  of  a  municipal  corporation,  having 
in  view  the  promotion  of  the  safety  of  the 
public,  or  of  individual  members  of  the 
public,  commands  or  forbids  the  doing  of 
a  particular  act.  Here  the  general  concep- 
tion of  the  courts,  and  the  only  one  that 
is  reconcilable  with  reason,  is  that  the  fail- 
ure to  do  the  act  commanded,  or  the  doing 
of  the  act  prohibited,  is  negligence  as  mere 
matter  of  law,  otherwise  called  negligence 
per  se." 

And  in  §  11  he  says:  "It  is  to  be  regret- 
ted that  two  or  three  authoritative  courts 
have  fallen  into  the  aberration  of  holding 
that  the  violation  of  a  statute,  or  munic- 
ipal ordinance,  enacted  for  the  public  safe- 
ty, does  not  establish  negligence  per  se,  but 
is  merely  what  the  books  term,  'evidence  of 
negligence;'  that  is  to  say,  competent  but 
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not  conclusive  evidence  to  be  submitted  to 
the  jury  on  the  question  of  negligence  or 
no  negligence." 

In  each  of  the  following  eases  it  was  ex- 
pressly held  tliat  the  violation  of  a  munic- 
ipal ordinance,  passed  in  the  interest  of 
public  safety,  was  negligence  as  matter  of 
law  upon  which  an  action  could  be  predi- 
cated, where  it  was  the  proximate  cause  of 
injury:  Pennsylvania  Co.  v.  Horton,  132 
Ind.  189,  31  N.  £.  46;  Healy  v.  Johnson, 
127  Iowa,  221,  103  N.  W.  92;  Lindler  v. 
Southern  R.  Co.  84  S.  C.  636,  66  S.  £.  095; 
Dyson  v.  Southern  R.  Co.  83  S.  C.  854,  65 
S.  E.  344;  Fenn  v.  Clark,  11  Cal.  App.  79, 
103  Pac.  944;  Watte  v.  Montgomery  Trac- 
tion Co.  176  Ala.  102,  67  So.  471;  Wise  v. 
Morgan,  101  Tenn.  273,  44  L.RJL  648,  48 
S.  W.  971 ;  Rosae  v.  St.  Paul  &  D.  R.  Co.  08 
Minn.  216,  37  L.RA.  691,  64  Am.  St.  Rep. 
472,  71  N.  W.  20;  Missouri,  K.  &  T.  R.  Co. 
V.  Matherly,  36  Tex.  Civ.  App.  604,  81  8.  W. 
689;  Dahlstrom  t.  St.  Louis,  I.  M.  &  S.  R. 
Co.  108  Mo.  629,  18  S.  W.  919;  Osborne  v. 
McMasters,  40  Minn.  103,  12  Am.  St.  Rep. 
698,  41  N.  W.  643;  Siemers  v.  Eisen,  54 
Cal.  418;  Denver,  T.  &  G.  R.  Co.  v.  Robbins, 
2  Colo.  App.  313,  30  Pae.  261,  434;  Jones 
V.  Belt,  8  Houst.  (Del.)  562,  32  Atl.  723; 
Kansas  City,  M.  &  B.  R.  Co.  v.  Flippo,  138 
Ala.  487,  35  So.  457. 

It  is  said  that  the  trial  court  in  this  case 
relied  on  the  case  of  Meek  v.  Pennsylvania 
Co.  38  Ohio  St.  632,  as  sustaining  the 
charge  to  the  jury.  In  that  well-known 
case  the  ordinance  of  the  city  was  not 
pleaded  as  ground  of  negligence.  The  neg- 
ligence alleged  was  that  two  detached  cars 
were  moving  at  a  dangerous  rate  of  speed, 
and  turned  on  a  side  track  at  a  switch, 
while  the  locomotive  and  other  cars  con- 
tinued on  the  main  track.  The  flying 
switch  was  itself  evidently  regarded  as  suf- 
ficient ground  of '  recovery.  No  reference 
whatever  was  made  to  the  ordinance  in  the 
petition.  On  the  trial  the  plaintiff  offered 
in  evidence  an  ordinance  of  the  city  of  Bel- 
laire  which  forbade  trains  moving  at  a 
higher  rate  of  speed  than  8  miles  an  hour. 
The  court  rejected  the  evidence.  This  court 
held  that  the  ordinance  was  admissible,  and 
reversed  the  judgments  of  the  courts  below. 
In  the  syllabus  it  is  held:  "In  an  action 
to  recover  for  an  injury  alleged  to  have 
been  caused  by  cars  moving  on  a  railroad 
track,  proof  that  the  company  was  moving 
iU  cars  in  violation  of  a  city  ordinance  at 
the  time  the  injury  was  inflicted,  while  not 
suflicient  per  se  to  create  a  liability,  is 
yet  competent  to  go  to  the  jury  as  tending 
to  show  negligence." 

The  counsel  for  plaintiff  in  error  in  that 
case  did  not  contend  that  a  violation  of  the 
ordinance  was  negligence  per  se.    The  only 
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dispute  related  to  its  competency  as  evi- 
dence. The  court,  in  the  opinion,  at  page 
637,  of  38  Ohio  St.  says:  ''In  the  absence 
of  knowledge  of  apparent  danger  from  an 
approaching  train,  or  that  these  detached 
cars  were  moving  toward  him,  and  were 
about  to  cross  the  public  street  near  which 
he  was,  without  sufficient  motive  power  to 
control  them,  tlie  deceased  had  the  right, 
liaving  used  due  caution  in  going  upon  the 
track,  to  act  on  the  assumption  that  the  de- 
fendant would  conform  to  the  requirements 
of  the  ordinance/' 

The  court  further  says:  "While  the  vi- 
olation of  a  law  or  ordinance  is  not,  per 
se,  conclusive  proof  of  negligence  that  will 
render  the  company  liable,  yet  it  is  com- 
petent to  be  considered  with  all  the  other 
evidence  in  the  case.  The  ordinance  was  en- 
acted for  the  purpose  of  rendering  the 
streets  more  safe  and  convenient  for  the 
public.  It  is  a  police  regulation  defining 
what  is  a  legitimate  use  of  the  streets  by 
the  railroad  company.  It  was  a  command 
to  those  operating  trains  within  the  city 
limits  which  it  was  their  duty  to  obey." 

It  will  be  observed  that  these  remarks 
indicate  that  the  court  did  not  make  any 
distinction  between  a  city  ordinance  and  a 
statute  of  the  state,  so  far  as  its  legal  ef- 
fect is  concerned  within  the  municipality. 

The  remark  that  "while  the  violation  of 
a  law  or  ordinance  is  not,  per  se,  conclusive 
proof  of  negligence,"  was  an  unnecessary 
parenthetical  concession  on  the  matter,  not 
put  in  issue  in  the  case. 

There  are  some  considerations  which  ap- 
ply with  equal  force  to  the  statute  and  the 
ordinance  in  the  case.  Negligence  is  the 
failure  to  comply  with  some  duty  imposed 
by  law.  But  in  order  that  an  act  of  neg- 
ligence may  be  the  predicate  of  an  action, 
it  is  necessary  that  the  duty  should  have 
been  imposed  for  the  benefit  of  the  person 
injured,  and  that  the  violation  of  the  duty 
be  the  proximate  cause  of  the  injury. 

Where  there  is  no  fixed  legal  duty  specific- 
ally defined  by  statute  or  by  an  ordinance 
passed  by  a  municipality  within  its  police 
power,  which  has  been  violated,  the  acts 
and  conduct  of  the  parties  must  necessari- 
ly be  measured  by  the  circumstances  of 
each  case.  The  liability,  if  any,  would  arise 
out  of  the  violation  of  a  common-law  duty 
only.  The  question  in  such  case  is  whether 
the  defendant  acted  as  an  ordinarily  pru- 
dent and  careful  man,  having  due  regard 
for  tlie  protection  of  others,  would  have 
acted  in  tlie  circumstances.  Such  conduct 
is  all  that  the  plaintiff  had  a  right  to  rely 
on. 

But  when  the  legislature  or  municipali' 
ty  has  specifically  defined  what  the  conduct  | 
of  all  persons  shall  be  in  eertain  particu- ' 
L.R.A.1917A. 


lar  circumstances,  each  member  of  the  pub- 
lic, aeting  himself  with  due  care,  has  the 
right  to  rely  on  the  compliance  by  the  rest 
of  the  public  with  the  duty  thus  imposed. 
The  soundness  and  salutary  effect  of  this 
principle  are  peculiarly  manifest  under  a 
state  of  facts  such  as  are  set  forth  in  this 
case.  The  rule  is  stated  in  Baker  v.  Pen- 
dergast,  32  Ohio  St.  494,  30  Am.  Rep.  620, 
where  it  is  held :  "A  person  about  to  cross 
a  street  of  a  city  in  wliich  there  is  an  or- 
dinance against  fast  driving  has  a  right  to 
presume,  in  the  absence  of  knowledge  to  the 
contrary,  that  others  will  respect  and  con- 
form to  such  ordinance;  and  it  is  not  negli- 
gence on  his  part  to  act  on  the  presumption 
that  he  is  not  exposed  to  a  danger  which 
can  only  arise  through  a  disregard  of  the 
ordinance  by  other  persons." 

A  pertinent  observation  was  made  by 
Judge  Taft  in  Narramore  v.  Cleveland  C. 
C.  &  St  L.  R.  Co.  48  L.R.A.  68,  37  C.  C.  A. 
499,  96  Fed.  298,  which  also  concerned  our 
statute  as  to  blocking  frogs,  which  did  not 
expressly  give  a  cause  of  action  in  favor  of 
an  injured  person.  Said  he:  "It  was 
passed  in  pursuance  of  the  police  power  of 
the  state,  and  it  expressly  provided,  as  one 
mode  of  enforcing  it,  for  a  criminal  prose- 
cution of  the  delinquent  companies.  The 
expression  of  one  mode  of  enforcing  it  did 
not  exclude  the  operation  of  another,  and 
in  many  respects  more  efficacious,  means  of 
compelling  compliance  with  its  terms,  to 
wit,  the  right  of  civil  action  against  a  de- 
linquent railway  company  by  one  of  the 
class  sought  to  be  protected  by  the  statute 
for  injury  caused  by  a  failure  to  comply 
with  its  requirements." 

In  this  case  the  ordinance  made  it  unlaw- 
ful for  a  person  to  drive  an  automobile  past 
a  street  car,  standing  for  the  purpose  of 
receiving  or  discharging  passengers.  It  is 
inconceivable  that,  in  the  midst  of  daily 
experiences  which  arrest  attention,  any 
argiunent  is  needed  to  show  the  wisdom  of 
such  an  ordinance,  or  that  it  is  within  the 
police  power  of  the  state,  whose  exercise 
has  been  delegated  to  the  city.  Such  an 
ordinance  must  be  reasonable,  and  must  not 
conflict  with  general  laws.  The  right  of 
the  driver  of  an  automobile  to  the  use  of 
the  public  thoroughfares  must  be  recog- 
nized and  not  unreasonably  interfered  with. 
But  the  rights  of  pedestrians  and  others 
must  be  equally  respected.  All  must  realize 
that  this  comparatively  new  and  more  dan- 
gerous method  of  travel,  which  has  become 
a  permanent  and  essential  factor  in  the  life 
of  the  country,  has  imposed  increased  mu- 
tual obligations  of  care  on  drivers  and  pe- 
destrians. 

The  general  and  united  action  of  automo- 
bile associations  in  urging  upon  members 
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that  safety  should  be  the  first  considera- 
tion is  a  hopeful  indication  that  these  ob- 
ligations will  be  increasingly  regarded. 

It  is  further  claimed  in  this  case  that  the 
trial  court  erred  in  refusing  the  request  of 
plaintiff  to  give  certain  charges  which  are 
included  in  the  record.  We  think  these 
charges  were  objectionable  because  they  as- 


sumed that  Mr.  Qitchell  did  not,  when  ho 
started  to  cross  the  street,  know  of  the 
approach  of  the  automobile. 

For  the  reasons  given,  the  judgment  will 
be  affirmed. 

Nichols,  Ch.  J.,  and  Wanamaker  and 
Matthias,  JJ.,  concur. 


OKIiAHOBfA  SUPREME  COURT. 

N.  S.  SHERMAN,  Doing  Business  as  N.  S. 
Sherman  Machine  &  Iron  Works,  Plff.  in 
Err., 

V. 

PACIFIC  COAST  PIPE  COMPANY. 

(—  Okla.  — ,  159  Pac.  333.) 

Accord  and  satisraction  —  liquidated 
demand  —  payment  of  less  8um. 

While,  if  a  demand  is  unliquidated  or  dis- 
puted, payment  and  acceptance  in  discharge 
of  the  same  of  a  leas  sum  than  that  claimed 
will  constitute  an  accord  and  satisfaction, 
yet,  in  eases  where  the  debt  is  liquidated 
and  is  due  (except  where  changed  by  stat- 
ute), the  general  doctrine  is  applied  that 
payment  by  the  debtor  and  receipt  by  the 
creditor  of  a  part  thereof  is  not  a  satisfac- 
tion of  the  whole,  unless  it  be  made  on 
some  new  consideration,  such  payment 
operating  only  as  a  discharge  of  the  amount 
paid ;  and  the  creditor  may  maintain  aji  ac- 
tion for  the  balance. 
For  other  caseSj  see  Accord  and  Satisfaction, 

in  Dig.  1-52  N.  8. 

(May  9,  1916.) 

I?RROR  to  the  District  Court  for  Okla- 
Li  homa  County  to  review  a  judgment  in 
plaintiff's  favor  in  an  action  brought  to  re- 
cover an  alleged  balance  of  the  purchase 
price  of  certain  wood  pipe  sold  and  deliv- 
ered by  plaintiff  to  defendant.     Affirmed. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Messrs.  Oliver  C.  Black  and  Welty  & 
Orr,  for  plaintiff  in  error: 

Tliere  was  a  complete  accord  and  satisfac- 
tion. 

1  R.  C.  L.  p.  196;  Fuller  v.  Kemp,  138 
N.  y.  231,  20  L.R.A.  785,  33  N.  E.  1034; 
Canton  Union  Coal  Co.  v.  Parlin  &  0.  Co. 
215  111.  244,  106  Am.  St.  Rep.  162,  74  N. 
E.  143 ;  Dreyfus  v.  Roberts,  76  Ark.  364,  69 
L.R,A.  823,  112  Am.  St.  Rep.  67,  87  S.  W. 
641,  6  Ann.  Cas.  521;  Cleveland  Coimty  v. 
Seawell,  3  Okla.  281,  41  Pac.  592. 

Headnote  bv  Bleakmore,  C. 

Note. —  For  payment  of  part  of  a  liqui- 
dated and  undisputed  debt  as  a  considera- 
tion  for   the   discharge   of   the   whole,   see 
annotation  following  this  case,  post,  719. 
L.R.A.1917A. 


Messrs.  Harris,  NowUn,  Jfc  Singleton, 

for  defendant  in  error: 

The  law  on  the  subject  of  aooord  and  sat- 
isfaction was  not  properly  adminigtered  by 
the  district  court  of  Oklah(»na  county,  un- 
der the  issues  and  the  evidence  in  this  case. 

Deming  Invest.  Co.  v.  McLaughlin,  30 
Okla.  20,  118  Pac.  380;  Nassoiy  v.  Tomlin- 
son,  148  N.  Y.  326,  51  Am.  St,  Rep.  696,  42 
N.  E.  716;  1  R.  e.  L.  213;  Jennings  v.  Durf- 
linger,  23  Ind.  App.  673,  55  N.  E.  979;  Har- 
byv.  Henes,  46  Misc.  366,  90  N.  Y.  Supp. 
461;  Fames  Vacuum  Brake  Co.  v.  Prosser, 
157  N.  Y.  289,  51  N.  E.  986;  Amer  v.  Folk, 
28  Misc.  608,  59  N.  Y.  Supp.  532;  McKay  v. 
Myers,  168  Mass.  312,  47  N.  E.  98;  Leven- 
son  V.  Gillen  Pub.  Co.  30  Misc.  454,  62  N. 
Y.  Supp.  472;  Mull  v.  Ingalls,  30  Misc.  80, 
62  N.  Y.  Supp.  830;  Bowery  Bay  Bldg.  & 
Improv.  Co.  v.  Rossiter,  M.  &  Co.  113  App. 
Div.  652,  99  N.  Y.  Supp.  992;  Hodges  v. 
Truax,  19  Ind.  App.  651,  49  N.  E.  1079; 
Robinson  v.  Leatherbee  Tie  &  Lumber  Co. 
120  Ga.  901,  48  S.  E.  380;  Goldsmith  v. 
Lichtenberg,  139  Mich.  163,  102  N.  W.  627. 

Bleakmore,  C,  filed  the  following  opin- 
ion : 

This  action 'was  commenced  in  the  district 
court  of  Oklahoma  county  by  defendant  in 
error  as  plaintiff  against  plaintiff  in  error 
as  defendant  to  recover  an  alleged  balance 
of  the  purchase  price  of  certain  wood  pipe 
sold  and  delivered  by  plaintiff  to  defendant. 
The  parties  are  referred  to  as  they  appeared 
below.  The  defense  pleaded  is  an  accord 
and  satisfaction.  There  was  judgment  for 
plaintiff,  and  defendant  has  appealed. 

Plaintiff  contracted  with  defendant  to  de- 
liver to  him  at  agreed  prices  certain  wood 
pipe  on  board  the  cars  at  Ballard,  Wash- 
ington, to  be  used  by  defendant  in  the  con- 
struction of  waterworks  system  at  Teague, 
Texas.  Tlie  pipe  was  shipped  at  divers 
times,  and  was  received  and  used  by  defend- 
ant in  the  installation  of  said  waterworks 
system.  An  account  of  each  shipment  was 
rendered  and  forwarded  by  mail  to  defend- 
ant, and  retained  without  objection  on  his 
part.  Defendant  contends  that  there  was 
an  overcharge  of  $312.24  in  the  aggregate 
amount  of  the  account,  and  also  that,  by 
reason  of  certain  defects  in  the  pipe  and 
the   failure  of  the   plaintiff   to  furnish   a 
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competent  perBon  to  superintend  the  lajring 
thereof,  he  was  damaged  in  the  sum  of 
$2,396.07.  There  was  correspondence  be- 
tween the  parties,  but  no  complaint  was 
made  of  any  overcharge  or  defect  in  the 
pipe  on  the  part  of  defendant.  The  entire 
indebtedness  being  past  due,  plaintiff,  in 
an  effort  to  secure  its  payment,  presented 
its  verified  claim  therefor  to  the  city  ot 
Teague.  Thereafter  defendant  telegraphed 
plaintiff  as  follows: 

The  Western  Union  Telegraph  Company, 
Teague,  Tex.,   May  21,   '09. 
Pacific  Coast  Pipe  Co.,  Ballard,  Wash.: 

Wire  release  claim  filed  with  city  and 
draft  in  full  will  come  forward  next  week 
on  acceptance  plant  otherwise  time  of  your 
settlement  indefinite.    Act  quick. 

N.  S.  Sherman. 

Plaintiff  answered: 

The  Western  Union  Telegraph  Company, 

May  21, 1909. 
To  N.  S.  Sherman,  Jr.,  Teague,  Texas: 

Will  wire  release  upon  bank  guarantee 
our  account  paid  in  full  next  week.  Your 
indifference  toward  our  account  and  with- 
holding expense  bills  causes  our  action. 

Pacific  Coast  Pipe  Co. 

Four  days  later  the  plaintiff  received  the 
following  telegram: 

The  W^estern  Union  Telegraph  Company, 
Teague,  Texas,  June  5,  1909. 
Pacific  Coast  Pipe  Co.,  Ballard,  Wash.: 

We  hold  money  to  pay  your  claim  by 
check  on  us  in  your  favor.  Draw  for  ac- 
count in  full. 

First  National  Bank  of  Teague. 

Whereupon  plaintiff  made  draft  through 
such  bank  for  the  amount  of  its  account, 
which  draft  was  subsequently  dishonored. 
On  May  26th  following  defendant  wrote 
plaintiff  as  follows: 

N.  S.  Sherman  Machine  &  Iron  Works. 
Oklahoma  City,  May  26,  1909. 
Pacific  Coast  Pipe  Co.,  Ballard,  Wash. 

Gentlemen : 

The  writer  has  just  returned  from  Teague, 
Texas,  and  we  are  handing  you  herewith 
freight  expense  bills  covering  the  last  three 
cars  of  pipe,  same  being  for  $273.90,  $298.65, 
and  $285.15,  respectively.  The  writer  re- 
grets very  much  that  you  saw  fit  and  proper 
to  file  a  bill  with  the  city.  However,  we 
will  take  this  matter  up  with  you  in  a  fur- 
L.R.A.1917A. 


ther    communication    during    the    present 

week. 

Yours  very  truly, 
N.  S.  Sherman  Machine  &  Iron  Works, 
I>ict.  KSS-D        By  N.  S.  Sherman,  Jr. 
Inclosure. 

On  July  8d  defendant  telegraphed  plain- 
tiff: 

The  Western  Union  Telegraph  Company, 
Oklahoma  City,  Okla.,  July  3,  '09. 
Pacific  Coast  Pipe  Co.,  Ballard,  Wash.: 

Yours  twenty-fourth  mail  full  settlement 
Monday.  N.  S.  Sherman. 

On  July  14th  he  again  telegiaphed: 

The  Western  Union  Telegraph  Company, 
Oklahoma  City,  Okla.,  July  14,  »09. 
Pacific     Coast     Pipe     Company,     Ballard, 

Wash.: 

Check  mailed  have  been  out  of  town  hence 
delay.  X.  S.  Slierman. 

» 

On  July  15th  defendant  again  wrote  plain- 
tiff as  follows: 

N.  S.  Sherman  Machine  k  Iron  W^orks, 
Oklahoma  City,  Okla.,  July  15,  1909. 
Pacific     Coast     Pipe     Company,     Ballard, 

Wash. : 

Gentlemen: 

We  have  at  last  got  straightened  out  on 
the  Teague  matter  and  are  inclosing  you 
herewith  our  check  in  the  sum  of  $10,278.6^ 
in  full  and  complete  settlement  for  all  ma- 
terial furnished  on  or  for  account  of  Teague, 
Texas,  waterworks  system  as  per  the  in- 
closed statement;  this  without  prejudice,  as 
we  feel  that  we  are  really  paying  you  more 
than  we  should  in  view  of  all  the  circum- 
stances. We  have  credited  you  with  the 
total  measurement  of  pipe,  as  allowed  us 
by  the  city.  This  measurement  includes  all 
specials,  valves,  and  hydrant  connections, 
w^hich  amounts  to  far  more  than  the  amount 
of  pipe  that  was  left  over;  we  have  not 
credited  you  with  the  mauls  and  tompions, 
as  in  the  first  place  Mr.  Greenwood  advised 
they  would  be  furnii^hed,  and  in  the  next 
place  neither  were  of  any  use,  except  the 
small  tompions. 

Now,  as  to  our  charge  of  $807.56,  our 
pay  roll  and  expense  account  shows  an  ex- 
penditure of  $1,615.12,  for  cost  of  repair- 
ing leaks,  maintenance  of  plant  on  account 
of  leaks  caused  by  defective  pipe,  and  de- 
fective instructions  by  your  representative, 
to  a  certain  extent,  in  our  opinion,  as  his 
advice  was:  Fill  the  pipe  up  twice,  let  it 
soak,  and  then  put  on  the  pressure.  This 
we  have  discovered,  will  not  do,  as  pipe 
that  we  let  soak  twenty  days  before  pift- 
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ting  on  pressure  gave  us  the  least  trouble: 
to  be  sure  which  rightfully  should  belong 
to  you,  further  we  paid  Mr.  Betaque  the 
total  sum  of  $395.76,  and  of  this  amount  it 
is  a  serious  question  in  the  mind  of  the 
writer  if  the  last  payment  of  $289.76  would 
have  been  made,  had  he  been  at  Teague,  as 
his  work  was  entirely  unsatisfactory  to  the 
engineers,  and,  if  drawn  to  a  fine  point,  it 
occurs  to  us  that  you  should  reimburse  us 
on  this  account.  However,  for  the  sake  of 
a  final  settlement,  we  are  willing  to  pass 
this,  as  well  as  for  Mr.  Betaque,  because 
personally  he  is  a  fine  fellow,  but  has  a  lot 
to  learn  about  placing  wood  pipe  in  a  com- 
plete waterworks  system.  We  were  com- 
pelled to  pay  quite  a  sum  for  storage,  which 
we  believe  would  have  been  unnecessary, 
had  you  followed  our  advice  as  to  the  ship- 
ments. 

We  do  not  believe  it  is  necessary  to  go 
into  further  details  in  this  matter,  and  we 
believe  that  you  can  congratulate  yourself 
that  we  are  as  liberal  with  you  as  we  are 
in  making  this  settlement.  We  certainly 
would  "shake"  with  ourselves  if  we  had 
come  out  with  the  pipe  laying  as  well. 
Please  favor  us  with  duplicate  receipts  in 
full. 

Yours  very  truly, 
N.  S.  Sherman  Machine  &  Iron  Works. 
NSSJr-D  By  N.  S.  Sherman,  Jr. 

Pacific  Coast  Pipe  Company 
Bought  of  N.  S.  Sherman  Machine  &  Iron 
^        Works,  Teague,  Texas. 
We  credit: 

430  ft.  10-200'  at  66 $1,960.80 

15590  ft.     8-200'  at  40^ 6,313.95 

5000  ft.     8-300'  at  48 2,400.00 

8091  ft.     6-200'  at  29f 2,406.62 

0441  ft.     4-200'  at  22 J 2,137.82 


Less  we  debit: 
Freight  bills  rendered.. 
One  half  $1,616.12 


$15,219.19 


4,132.97 
807.56     4,940.53 


$10,278.66 

The  check  inclosed  was  as  follows: 

No.  1066.        Teagve,  Texas,  Jul.  15,  1909. 
The  First  National  Bank. 

Pay  to  Tacific  Coast  Pipe  Co.  or  order 
$10,278.66  ten  thousand  two  hundred  and 
seventy-eight  and  68/100  dollars,  in  full 
and  complete  settlement  for  any  and  all 
material  furnished  for  Teague,  Texas,  water- 
works svstem. 

N.  S.  Sherman  Machine  &  Iron  Works. 

N.  S.  Sherman,  Jr. 

Plaintiff  retained  said  check  and  collected 
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the  amount  thereof.  Shortly  after  the  re- 
ceipt of  same,  plaintiff  wrote  defendant  a« 
follows : 

Pacific  Coast  Pipe  Company, 
Ballard  Station,  Seattle,  Wash., 

Aug.  3,  1909. 
N.  S.  Sherman  Machinery  &  Iron  Co.,  Okla- 
homa City,  Oklahoma, 

Gentlemen : 

We  are  in  receipt  of  your  delayed  favor  of 
July  15,  inclosing  check  for  $10,278.66,  and 
we  hereby  serve  notice  on  you  that  this 
check  does  not  pay  us  in  full  for  our  ac- 
count as  per  notation  made  by  you  on  its 
face,  and  is  not  received  by  us  with  that 
understanding.  On  advice  of  payment  of 
the  above-mentioned  check,  we  will  credit 
proceeds  to  your  account,  and  will  hold 
these  funds  separate  and  apart  from  our 
other  funds  subject  to  future  action  of  the 
courts. 

As  regards  your  claims  on  deductions,  we 
refuse  to  allow  any  of  them,  our  reascm  for 
this  being  that  your  claim  for  defective 
pipe  is  not  founded  on  fact;  further,  we 
have  nothing  to  do  with  the  city  measure- 
ments of  pipe  as  laid.  You  are  charged  on 
our  books  with  the  amount  of  pipe  shipped 
you,  as  per  your  order,  and  we  expect  you 
to  pay  for  it  in  full.  As  per  your  original 
order,  we  were  to  receive  monthly  90  per 
cent  of  the  engineer's  estimate  as  allowed 
you,  which  has  not  been  done,  and  we  are 
entitled  to  interest  for  the  delay.  Pay- 
ments were  to  be  made  in  Chicago  exchange 
at  par,  and  any  exchange  charged  us  on 
your  clieck  will  be  charged  to  your  account. 

On  payment  of  the  check  we  will  send  you 
a  bill  of  the  amount  still  due  us,  a  copy  of 
which  we  will  send  to  our  attorney  at  Okla- 
homa City,  and  we  expect  payment  in  full 
when  presented.  If  not  paid,  we  have  given 
him  instructions  to  proceed  at  once  and  col- 
lect by  law.  Trusting  you  will  not  force  us 
to  take  this  action,  we  are, 

Yoiurs  very  truly. 

Pacific  Coast  Pipe  Co., 
By  Treas. 

In  its  reply  plaintiff  pleaded:  "Plaintiff 
further  states  that  it  has  now  in  its  pos- 
session the  said  sum  of  $10,278.66,  being 
the  proceeds  of  the  said  defendant's  check, 
and  that  it  now  tenders  same  into  this 
court,  subject  to  the  final  action  and  final 
order  of  this  court  as  to  its  proper  distribu- 
tion or  application,  and  is  now  ready,  and 
stands  ready  at  any  and  all  times,  to  make 
its  tender  good,  and  to  pay  said  fund  into 
this  court,  or  to  dispose  of  same  pursuant 
to  any  order,  judgment,  or  decree  which  said 
court  may  render  in  this  action." 

The  sole  question  for  our  consideration  ia 


SHERMAN  V.  PACIFIC  COAST  PIPE  CO. 


719 


whether,  under  the  circumstances,  the  re- 
tention and  use  by  plaintiff  of  the  cheek  re- 
citing that  it  was  "in  fuU  and  complete  set- 
tlement of  any  and  all  material  furnished 
for  Xeague,  Texas,  waterworks,"  constituted 
an  accord  and  satisfaction.  While,  if  a  de- 
mand is  unliquidated  or  disputed,  payment 
and  acceptance  in  discharge  of  the  same  of 
a  less  sum  than  that  claimed  will  constitute 
nil  accord  and  satisfaction,  yet  in  cases 
where  the  debt  is  liquidated  and  is  due  (ex- 
cept where  changed  by  statute)  the  general 
doctrine  is  applied  that  payment  by  the 
debtor  and  receipt  by  the  creditor  of  a  part 
thereof  is  not  a  saiisfaction  of  the  whole, 
unless  it  be  made  on  some  new  considera- 
tion, such  payment  operating  only  as  a  dis- 
charge of  the  amount  paid,  and  the  creditor 
may  maintain  an  action  for  the  balance. 
1  d  J.  539,  540,  and  cases  cited. 

In  Fire  Ins.  Asso.  t.  Wickham,  141  U.  S. 
5d4,  35  L.  ed.  860,  12  Sup.  Ct.  Rep.  84,  it  is 
said:  "The  rule  is  well  established  that, 
where  the  facts  show  clearly  a  certain  sum 
to  be  due  from  one  person  to  another,  a 
release  of  the  entire  sum  upon  payment  of 
a  part  is  without  consideration,  and  the 
creditor  may  still  sue  and  recover  the  resi- 
due. If  there  be  a  bona  fide  dispute  as  to 
the  amount  due,  such  dispute  may.be  the 
subject  of  a  compromise  and  payment  of  a 
certain  sum  as  a  satisfaction  of  the  entire 
claim;  but  where  the  larger  sum  is  ad- 
milted  to  be  due,  or  the  circumstances  of 
the  case  show  that  there  was  no  good  rea- 
son to  doubt  that  it  was  due,  the  release 
of  tlie  whole  upon  payment  of  part  will  not 
be  considered  as  a  compromise,  but  will  be 
treated  as  without  consideration  and  void." 

The  uncontroverted  evidence  in  the  in- 
stant case  establishes  that  subsequent  to  thi^ 
receipt  and  use  of  the  pipe,  and  with  full 
knowledge  of  any  defects  therein  and  of  the 
alleged  consequent  damages,  and  after  an 
account  thereof  had  been  rendered  and  re- 
ceived and  retained  for  some  time  and  the 


claim  therefor  filed  with  the  city  of  Teague, 
defendant,  without  objection,  specifically 
promised  to  pay  the  same  in  full.  Ihere 
was  at  that  time  no  bona  fide  dispute  as  to 
the  items  or  the  amount  of  the  account 
sued  on;  and  no  claim  is  even  now  asserted 
of  any  then  existing  fact  or  circumstances 
tending  to  impeach  the  same  subsequently 
brought  to  the  knowledge  of  defendant.  In 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Clark,  178  U. 
S.  353,  44  L.  ed.  1099,  20  Sup.  Ct.  Rep.  924, 
it  is  said:  *'The  word  'liquidated'  is  used 
in  different  senses,  and  as  applicable  here 
means  made  certain  as  to  what  and  how 
much  is  due;  made  certain  by  agreement  of 
parties  or  by  operation  of  law." 

The  general  rule  is  that  where  an  account 
has  been  rendered  to  a  debtor,  and  he  re- 
ceives it  without  objection  and  promises  to 
pay  It,  it  becomes  an  account  stated.  Under 
the  facts  in  the  instant  case,  the  account 
sued  on  may  properly  be  regarded  as  an  ac- 
count stated.  We  are  of  the  opinion  that 
the  evidence  was  insufficient  to  establish  an 
accord  and  satisfaction.  By  the  retention 
and  use  of  the  check  under  the  circum- 
stances of  this  case,  the  plaintiff  was  not 
estopped  to  maintain  its  action  for  the  bal- 
ance declared  on.  Harby  v.  Henis,  45  Misc. 
366,  90  N.  Y.  Supp.  461;  Jennings  v.  Dur- 
flinger,  23  Ind.  App.  673,  55  N.  E.  979; 
Amer  v.  Folk,  28  Misc.  608,  59  N.  Y.  Supp. 
532;  Robinson  v.  Leatherbee  Tie  &  Lum- 
ber Co.  120  Ga.  901,  48  S.  E.  380;  Fuller 
V.  Kemp,  138  N.  Y.  231,  20  L.R.A.  785,  33 
N.  E.  1034. 

There  being  no  error  in  the  proceedings 
on  the  trial  prejudicial  to  the  substantial 
rights  of  defendant,  the  judgment  should 
be  affirmed. 

Per  Curtam! 

Adopted  in  whole. 

Petition  for  rehearing  denied  July  25, 
1916. 


Annotation — Payment  of  part  of  a  liquidated  and  undisputed  debt  as  a 

consideration  for  the  discharge  of  the  whole. 


Earlier  cases  considering  the  ques- 
tion under  annotation  will  be  found  in 
notes  to  Fuller  v.  Kemp,  20  L.R.A.  785; 
Melroy  v.  Kemmerer,  11  L.R.A.(N.S.) 
1018;  and  Ex  parte  Zeigler,  21  L.R.A. 
(N.S.)    1005. 

As  to  acceptance  of  partial  allowance 
of  claim  of  public  body  as  an  accord  and 
satisfaction,  see  note  to  Paulson  v. 
Ward  County,  42  L.R.A.(N.S.)  111. 

The  rule  sustained  by  the  great  weight 
of  authority,  that  an  agreement  not  un- 
der seal  to  accept,  or  the  actual  accept- 
ance of,  part  of  a  past  due  liquidated 
1-.U.A.1917A. 


and  undisputed  indebtedness  in  dis- 
charge of  the  whole,  without  other  con- 
sideration, is  not  binding  upon  the 
creditor  as  a  discharge  of  the  amount  re- 
maining unpaid,  has  been  followed  in 
the  following  cases  decided  since  the 
earlier  notes:  Louisiana  Lumber  Co.  v. 
J.  W.  Farrior  Lumber  Co.  (1913)  0  Ala. 
App.  383,  63  So.  788;  Abercrombie  v. 
Goode  (1914)  187  Ala.  310,  65  So.  816; 
American  Workmen  v.  James  (1916) 
—  Ala.  App.  — ,  70  So.  976;  Phillips  v. 
Graham  County  (1915)  17  Ariz.  208,  149 
Pac.  755;  State  v.  Gregg  (1916)  —  Ariz. 
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— ,  167  Pac.  227;  Weber  v.  Head  Camp, 
Pacific  Jurisdiction,  W.  W.  (1915)  — 
Colo.  — ,  154  Pac.  728;  Jordy  v.  Max- 
well (1911)  62  Fla.  236,  56  So.  946;  Hol- 
Blag  V.  Morse  (1914)  188  IlL  App.  607; 
Kushner  v.  Perlman  (1914)  189  lU.  App. 
59;  Foster  County  State  Bank  v.  Lam- 
mers  (1912)  117  Minn.  94,  134  N.  W, 
501;  Barrett  v.  Kern  (1909)  141  Mo. 
App.  5,  121  S.  W.  774;  Vinson  v.  Lee 
Jordan  Lumber  Co.  (1912)  167  Mo.  App. 
201,  151  S.  W.  199;  Miners'  &  F.  Bank 
V.  American  Bonding  Co.  (1916)  —  Mo. 
App.  — ,  186  S.  W.  1139 ;  Castelli  v.  Jer- 
eissati  (1910)  80  N.  J.  L.  295,  78  Atl. 
227;  Decker  v.  George  W.  Smith  &  Co. 
(1916)  —  N.  J.  — ,  96  Atl.  915;  Dor- 
man  V.  Arkin  (1910)  120  N.  Y.  Supp. 
757;  Kleinfelter  v.  Granger  (1911)  136 
N.  Y.  Supp.  485;  Donnell  v.  First  Mortg. 
&  Real  Estate  Co.  (1915)  153  N.  Y. 
Supp.  218;  Greenberg  v.  Eisenberg 
(1915)  154  N.  Y.  Supp.  119;  Martinson 
&  Nibur  V.  Van  Cortlandt  Operating  Co. 
(1915)  155  N.  Y.  Supp.  359;  Baccaria 
V.  Landers  (1914)  84  Misc.  396,  146 
N.  Y.  Supp.  158;  Havender  v.  Brodbeck 

(1914)  88  Misc.  30,  150  N.  Y.  Supp. 
162;  Cornell  v.  Taylor  (1910)  137  App. 
Div.  496,  122  N.  Y.  Supp.  157;  MacAvoy 
V.  Tide  Water  Oil  Co.  (1914)  165  App. 
Div.  954,  150  N.  Y.  Supp.  641 ;  Sherman 
V.  Pacific  Coast  Pipe  Co.  ante,  716; 
Schumacher  v.  Moffitt  (1914)  71  Or.  79, 
142  Pac.  353;  Tustin  v.  Philadelphia  & 
R.  Coal  &  I.  Co.  (1915)  250  Pa.  425,  95 
Atl.  595;  Parker  v.  Mayes  (1909)  85 
S.  C.  419,  137  Am,  St.  Rep.  912,  67  S. 
E.  559;  Simmons  Hardware  Co.  v. 
Adams  (1912)  —  Tex.  Civ.  App.  — ,  147 
S.  W.  1196;  Johnson  v.  Hoover  (1914) 
—  Tex.  Civ.  App.  — ,  165  S.  W.  900; 
Sehultze   v.   Waco   Land   &    Trust   Co. 

(1915)  —  Tex.  Civ.  App.  — ,  177  S.  W. 
157;  Smoot  v.  Checketts  (1912)  41 
Utah,  211. 125  Pac.  412,  Ann.  Cas.  1915C, 
1113;  Nixon  v.  Kiddy  (1909)  66  W.  Va. 
355,  66  S.  E.  500. 

The  cases  decided  since  the  note  in  21 
L.R.A.(N.S.)  1005,  disclose  no  other 
courts  that  are  willing  to  adopt  the  po- 
sition taken  in  Mississippi  and  New 
ITanipshire  and  repudiate  the  rule  alto- 
frothcr,  although  many  of  the  cases  show 
the  f^ame  tendency  manifested  in  the 
earlier  cases  to  lay  hold  of  the  slightest 
circumstance  to  take  a  case  out  of  the 
operation  of  the  rule.  The  court  in 
Sigler  V.  Sigler,  post,  725,  expressly  de- 
clares that  the  courts  should  seize  upon 
any  possible  or  probable  benefit  to  the 
one  party,  or  loss  or  iuconvenienee  to 
the  other,  which  may  be  said  to  consti- 
tute a  consideration  for  the  new  agree- 
L.R.A.3917A. 


ment,  and  thus  carry  into  effect  the  un- 
derstanding of  the  parties. 

The  reluctance-  either  to  repudiate  or 
apply  the  rule,  if  it  can  be  avoided,  is 
conspicuously  illustrated  by  a  case  sub- 
sequently cited  which  holds  that  the  ac- 
ceptance of  the  debtor's  own  check  is 
sufficient  to  take  the  case  out  of  the 
rule,  although  a  cash  payment  by  him 
would  not  be  sufficient, — a  distinction 
that  seems  to  place  more  value  on  a 
bird  in  the  bush  than  one  in  the  hand. 

The  South  Carolina  supreme  court  in 
Davis  V.  Barwick  (1910)  88  S.  C.  355, 
70  S.  W.  1007,  observed  that  it  may  be 
that  the  courts  ought  to  have  held  in 
PinneUs  Case  (see  discussion  of  that 
case  in  Clayton  v.  Clark,  74  Mifls.  499, 
37  L.B.A.  771,  60  Am.  St.  Rep.  521,  21 
So.  565,  22  So.  189,  set  out  in  the  note 
in  11  L.R.A.(N.S.)  1020),  and  in  other 
cases  which  follow  it,  that  being  relieved 
of  the  possibility  of  suit  and  of  the 
doubt  of  ultimate  collection  is  a  suffi- 
cient consideration  to  support  an  agree- 
ment to  settle  for  less  than  the  full 
amount,  but  that  the  rule  had  been  set- 
tled otherwise. 

So,  acceptance  of  a  less  sum  than 
actually  due  under  an  assurance  policy, 
upon  the  company's  representation  that 
because  of  deceased's  suicide  the  full 
amount  could  not  be  recovered,  the  in- 
surer knowing  that  such  suicide  clause 
in  the  policy  was  void,  will  not  pre- 
clude a  recovery  of  the  balance,  al- 
though the  beneficiary  executed  and  de- 
livered a  release.  Weber  v.  Head  Camp, 
Pacific  Jurisdiction,  W.  W,  (1915)  — 
Colo.  — ,  154  Pac.  728.  The  court  stated 
that  the  company  knew  that  the  suicide 
clause  was  void  under  the  statutes  of 
the  state,  and  so  there  was  no  room  for 
an  honest  dispute  as  to  its  liability  for 
the  full  amount  of  the  policy,  and  there- 
fore the  payment  must  be  considered 
only,  as  a  pa3nnent  on  account,  and,  the 
company  having  paid  nothing  more  than 
its  conceded  liability,  the  receipt  or  re- 
lease as  to  the  remainder  was  without 
consideration. 

The  question,  however,  as  to  what 
amounts  to  an  honest  dispute  which  will 
sustain  a  compromise,  is  not  within  the 
scope  of  this  note. 

An  agreement  to  accept  as  full  satis- 
faction one  half  of  a  claim  against  the 
county,  as  allowed  by  the  county  board, 
is  without  consideration,  and  does  not 
estop  a  recovery  of  the  balance.  Craw- 
ford V.  Darrow  (1910)  87  Neb.  494,  127 
N.  W.  891. 

So,  also  in  general  Fireproof  Constr. 
Co.  V.  Butterfield  (1911)  143  App.  Div. 
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708,  128  N.  Y.  Supp.  407,  H  was  held 
that  an  attorney  and  client  do  not  oc- 
cupy such  contractual  relations  as  will 
'  render  permissible  the  application  of  the 
rule  of  accord  and  satisfaction  upon  the 
sending  by  the  attorney  to  the  client  of 
part  of  the  funds  collected  as  in  full  sat- 
isfaction of  the  entire  amount.  See  al- 
so Wolfe  V.  Mack  (1913)  81  Misc.  185, 
142  N.  Y.  Supp.  433. 

The  rule  governing  the  pa3nQient  and 
acceptance  of  a  less  sum  where  a  debt  or 
demand  is  liquidated  or  certain  and  due, 
as  applied  in  dealings  between  private 
individuals  and  corporations,  should  be 
enforced  in  the  affairs  of  municipal  cor- 
porations in  dealing  with  their  officials. 
Phillips  V.  Graham  County  (1916)  17 
Ariz.  208,  149  Pac.  756. 

So,  a  county  cannot  refuse  to  pay  one 
of  its  officers  the  balance  due  him  as 
salary  fixed  by  la^,  upon  the  ground 
that  he  has  accepted  and  receipted  for 
a  less  sum  under  the  belief  that  he  was 
being  paid  full  salary.     (Ariz.)  Ibid. 

Therefore,  where  by  statute  the  salary 
of  a  county  assessor  automatically  in- 
creases as  the  val  nation  of  real  estate 
in  the  county  increases,  such  assessor, 
upon  the  valuation  of  real  estate  being 
increased  during  his  incumbency  of  the 
office,  automatically  becomes  entitled  to 
the  increase  of  salary,  and  the  county 
obligated  to  pay  the  same,  and  so  the  ac- 
ceptance by  such  an  assessor  of  his  sal- 
ary at  the  old  rate  per  annum,  after  by 
reason  of  increased  valuation  of  real  es- 
tate he  is  entitled  to  a  larger  salary,  is 
not  binding  upon  him  in  discharge  of  the 
whole  amount  due.     (Ariz.)  Ibid. 

The  common-law  doctrine  that  an 
agreement  to  accept  part  payment  in 
full  satisfaction  of  a  liquidated  or  undis- 
puted debt  does  not  bar  recovery  was 
modified  by  the  Virginia  Code  of  1887, 
§  2858,  which  provides  that  "part  per- 
formance of  an  obligation,  promise,  or 
undertaking,  either  before  or  after  a 
breach  thereof,  when  expressly  ac- 
cepted by  the  creditor  in  satisfaction  and 
rendered  in  pursuance  of  an  agreement 
for  that  purpose,  though  without  any  new 
consideration,  shall  extinguish  such  obli- 
gation, promise,  or  undertaking." 

In  construing  such  statute  in  Thomas 
V.  Brown  (1914)  116  Va.  233,  81  S.  E.  56, 
it  was  held  that  a  debtor  did  not  bring 
himself  within  the  influence  of  that  stat- 
ute where  the  acceptance  by  the  creditors 
of  a  less  sum  in  full  satisfaction  of  an 
undisputed  debt  was  the  result  not  of 
an  agreement,  but  practically  of  coer- 
cion, they  being  in  great  financial  straits 

and  being  told  that,  unless  they  accepted 
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such  sum  in  full  payment,  they  eould 
proceed  to  collect  the  money  otherwise. 
The  court  stated  that  in  the  light  of  the 
evidence  it  could  not  be  said  that  there 
was  ever  any  meeting  of  the  minds  of  the 
parties  ia  an  agreement  that'  the  less 
sum  was  expressly  accepted  by  the  cred- 
itor in  full  satisfaction  of  his  demand, 
but  that  on  the  contrary  it  plainly  ap* 
pears  that  it  was  accepted  under  protest 
and  aggravated  circumstances  and  con- 
straint. The  court  added  that  "much  is 
said  of  the  danger  of  what  would  follow 
the  precedent  of  a  recovery  by  the  plain- 
tiff in  this  case.  During  all  the  years  of 
the  common  law  as  it  stood  prior  to  the 
enactment  of  the  present  statute,  no 
agreement,  however  solemn,  would  serve 
to  satisfy  a  debt  by  part  payment,  and 
the  statute  was  never  intended  to  enable 
a  party  to  perpetrate  the  wrong  and  in- 
justice that  the  defendant  has  sought  to 
accomplish  in  this  case.  Hence  the  pro- 
vision that  part  performance  of  an  obli- 
gation must  be  ^expressly  accepted  by 
the  creditor  in  satisfaction  and  rendered 
in  pursuance  of  an  agreement  for  that 
purpose.' " 

But  there  may  be  an  accord  and  satis- 
faction where  a  creditor  receives  any- 
thing of  benefit  to  himself  that  he  would 
not  otherwise  have  had,  together  with  a 
payment  of  a  less  sum. 

And  so,  in  Donahue  v.  Brooks  (1908) 
143  HL  App.  188,  where  a  judgment  debt- 
or abandoned  an  appeal,  the  right  to 
which  had  been  fixed  by  the  court,  and 
made  an  immediate  cash  payment  of  a 
less  sum  in  full  satisfaction  of  a  judg- 
ment, it  was  held  that  the  payment  of 
such  money  was  an  advantage  to  the 
judgment  creditor,  he  being  sick  and 
having  been  told  that  he  had  but  a  few 
weeks  at  most  to  live,  and  constituted  an 
accord  and  satisfaction.  See  also  Rob- 
erts V.  Banse  (1909)  78  N.  J.  L,  57,  72 
Atl.  452,  cited  in  note  in  21  L.R.A.(N.S.) 
1006. 

It  is,  however,  not  a  sufficient  consider- 
ation to  make  an  exception  to  the  general 
rule,  that  the  creditor  would  be  saved  the 
delay  and  trouble  of  further  prosecuting 
the  suit  it  had  brought.  Brush  Hat  Mfg. 
Co.  V.  Abeles  (1911)  45  Pa.  Super.  Ct. 
243.  The  court  stated  that  "every  debtor 
may  delay  the  collection  of  an  overdue 
and  undisputed  debt  by  taking  advan- 
tage of  the  law's  delay;  but  if  he  pays  at 
once,  as  he  is  under  legal  obligation  to 
do,  he  surrenders  no  legal  right  in  the 
proper  sense  of  the  term.  To  delay  pay- 
ment is  a  legal  wrong,  and  though  it  be  a 
fact  that  it  will  cost  the  plaintiff  money 
to  obtain  redress,  the  foregoing  of  the 
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opportunity  which  the  law  gives  for  pro- 
longing the  wrongful  delay  cannot  be  a 
legal  consideration.  To  hold  that  it  is 
would  be  destructive  of  the  rule  itself." 

Effect  of  insolvency. 

Supplementing  note  in  11  L.R.A.(N.S.) 
1024. 

A  settlement  made  in  view  of  the  in- 
solvency of  a  debtor  was  held  in  Winter 
V.  Meier  (1909)  151  lU.  App.  572,  to  be  a 
consideration  of  suflBcient  value  to  bind 
the  party  to  a  settlement  made,  and 
work  an  accord  and  satisfaction  between 
them. 

And  an  agreement  by  a  debtor  not  to 
go  through  bankruptcy,  in  connection 
with  the  fact  that  part  of  the  money  used 
in  making  the  payment  was  furnished  by 
a  third  person,  was  held  a  sufftcient  con- 
sideration to  support  an  agreement  by 
creditors  to  accept  a  less  sum  in  full  pay- 
ment of  an  undisputed  debt,  in  Kuhn  v. 
Kuhn  (1912)  171  lU.  App.  298. 

But  in  Davis  v.  Barwick  (1910)  88  S. 
0.  355,  70  S.  E.  1007,  where,  pending 
bankruptcy  proceedings,  the  debtors,  at 
the  request  of  the  creditors,  agreed  that 
they  would  not  include  the  debt  due 
them  in  the  schedule  of  debts  filed  in  the 
bankruptcy  court,  but  would  pay  them, 
in  discharge  of  the  debt  as  large  a  per- 
centage as  other  creditors  received  whose 
claims  were  listed,  which  agreement  was 
carried  out,  it  was  held  that  the  agree- 
ment was  of  no  effect  because  without 
consideration,  and  did  not  preclude  a  re- 
covery of  the  balance  due. 

Nor  is  an  agreement  by  several  joint 
makers  of  a  promissory  note,  to  get  one 
of  their  number,  who  is  insolvent,  to  pay 
his  proportionate  share,  a  sufficient  con- 
sideration for  an  agreement  to  accept  a 
sum  less  than  the  whole  in  full  payment. 
Foster  County  State  Bank  v.  Lammers 
(1912)  117  Minn.  94,  134  N.  W.  501. 
Plaintiff,  the  court  says,  was  legally  en- 
titled to  collect  the  entire  note  from  any 
one  or  more  of  the  makers,  and  therefore 
an  agreement  by  the  makers  other  than 
the  one  insolvent,  to  induce  the  latter  to 
pay  his  share  or  to  furnish  him  the 
money  for  that  purpose,  was  not  an  ad- 
vantage to  the  plaintiff  or  a  disadvan- 
tage to  the  defendants. 

And  there  is  no  accord  and  satisfaction 
of  an  undisputed  debt  where  the  accept- 
ance of  a  less  sum  in  full  settlement  is 
due  to  the  debtor's  misrepresentations  as 
to  his  probable  insolvency.  Scott  v. 
Parkview  Realty  &  Improv.  Co.  (1912) 

241  Mo.  112, 145  S.  W.  48. 
L.K.A.1917A. 


De1itor*s  mote  or  check. 

Supplementing  notes  in  20  L.R.A.  791^ 
and  11  L.R.A.(N.S.)  1026. 

Payment  by  the  debtor's  own  check 
instead  of  by  cash  will  not  make  an  ex- 
ception to  the  rule  that  payment  of  a  less 
sum  than  the  whole  demand,  which  is 
undisputed  or  liquidated,  is  not  an  ac- 
cord and  satisfaction.  Foster  County 
State  Bank  v.  Lammers  (1912)  117  Minn. 
94,  134  N.  W.  501;  Stewart  v.  BUey 
(1914)  189  Ala.  619,  66  So.  488;  Nation- 
al Art  Co.  v.  EUery  (1913)  145  N.  Y. 
Supp.  277. 

And  a  cashier's  check  is  of  no  higher 
dignity  than  a  payment  in  specie,  and  so 
the  acceptance  and  cashing  of  a  cashier's 
check  for  an  amount  less  than  is  ad- 
mittedly due  on  a  debt,  upon  which  is 
written  ''full  and  complete  settlement," 
constitute  only  a  payment  on  account, 
and  do  not  preclude  "Recovery  of  the  bal- 
ance. Jordy  V.  Maxwell  (1911)  62  Fla. 
236,  56  So.  946. 

And  the  sending  of  the  debtor's  check 
for  less  than  a  liquidated  or  undisputed 
sum,  in  which  it  is  recited  that  it  is  in 
full  payment,  will  not,  if  there  is  no 
other  consideration,  discharge  the  debt, 
although  the  check  is  accepted  and  used. 
Nixon  V.  Kiddy  (1909)  66  W.  Va.  355, 
66  S.  E.  500;  Louisiana  Lumber  Ck>.  v. 
J.  W.  Farrior  Lumber  Co.  (1913)  9 
Ala.  App.  383,  63  So.  788;  Johnson  v. 
Hoover  (1914)  —  Tex.  Civ.  App.  — ,  165 
S.  W.  900;  SchuUer  v.  Robison  (1910) 
139  App.  Div.  97,  123  N.  Y.  Supp.  881. 

So,  also,  where  a  debtor  sends  his 
check  for  a  sum  less  than  the  amount 
of  an  acknowledged  debt,  and  with  it 
sends  a  statement  in  the  nature  of  a  set- 
off, which  equals  the  balance,  if  there 
is  no  condition  as  to  the  acceptance  of 
the  check  as  satisfaction,  its  acceptance 
it  without  consideration,  and  there  is  no 
accord  and  satisfaction  so  as  to  deprive 
the  creditor  of  the  right  to  sue  for  the 
balance.  McKinnon  v.  Holden  (1909) 
85  Neb.  406,  123  N.  W.  439;  Philadel- 
phia, B.  &  W.  B.  Co.  V.  Walker  (1911) 
45  Pa.  Super.  Ct.  524;  Alfred  M.  Slocum 
Co.  V.  St.  Clair  (1912)  52  Pa.  Super.  Ct. 
98;  American  Warming  &  Ventilating 
Co.  V.  Fayette  Lumber  Co.  (1913)  54  Pa. 
Super.  Ct.  211. 

For  acceptance  of  remittance  of  part 
of  an  unliquidated  or  disputed  claim,  ac- 
companied with  a  statement  that  it  is 
"in  full,"  or  words  of  like  import,  as  as- 
sent to  its  receipt  in  full  payment,  see 
note  to  Canadian  Fish  Co.  v.  McShane, 
14  L.R.A.(N.S.)  443,  and  Barbara  v. 
Bank  of  Delight,  27  L.R.A.(N.S.)  439. 

So,  also  the  fact  that  an  insurance  ad- 
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jofltery  in  making  a  settlement  of  the 
benefit  due  under  a  policy,  has  no  au- 
thority to  deliver  to  the  beneficiary  a 
check  for  a  less  amount  than  that  due, 
unless  it  shall  be  accepted  by  such  bene- 
ficiary in  full  settlement  of  the  com- 
pany's liability,  and  that  such  beneficiary 
at  the  time  he  accepts  such  check  knows 
that  to  be  a  fact,  will  not  relieve  the  in- 
surance company  of  liability  for  the  re- 
mainder actually  due  on  the  policy,  un- 
less there  is  a  bona  fide  dispute  as  to  that 
liability,  or  if  no  dispute,  unless  there  is 
some  other  consideration  moving  to  the 
beneficiary  in  addition  to  the  cheek. 
American  Workman  v.  James  (1915)  — 
Ala.  App.  — ,  17  So.  976. 

In  Drewry-Hughes  Co.  v.  Davis  (1909) 
151  N.  0.  295,  66  S.  E.  139,  while  it  was 
conceded  that  the  procuring  of  the  cer- 
tification of  a  check  is  equivalent  to  an 
acceptance  thereof,  yet  it  was  held  that 
it  did  not  preclude  the  enforcement  of  an 
agreement  made  before  sueh  certification, 
that  the  maker  would  waive  or  with- 
draw the  condition  he  had  annexed  to 
the  acceptance  of  the  check,  that  it  was 
in  full  payment  of  a  larger  debt. 

But  it  has  been  held  by  the  first  divi- 
sion of  the  appellate  court  of  Indiana, 
in  American  Seeding  Mach.  Co.  v.  Baker 
(1914)  55  Ind.  App.  626,  104  N.  E.  524, 
that  the  acceptance  even  of  the  debtor's 
own  check  purporting  to  be  in  full  pay- 
ment amounts  to  an  accord  and  satisfac- 
tion, although  the  claim  (a  judgment) 
was  liquidated,  past  due,  and  undis- 
puted, such  holding  being  an  exception 
to  the  general  rule. 

In  Neubacher  v.  Perry  (1914)  57  Ind. 
App.  362,  103  N.  E.  805  (decided  by  the 
second  division),  also  it  was  held  that 
the  acceptance,  retention,  and  collection 
of  a  debtor's  check  for  an  amount  less 
than  the  rent  conceded  to  be  due  under 
the  lease  of  an  engine  was  a  sufficient 
consideration  for  the  agreement  to  dis- 
charge the  remainder.  But  in  this  case 
there  was  a  bona  fide  claim  of  a  set-off 
against  the  rent  on  account  of  repairs, 
so,  as  the  court  said,  the  amount  due  the 
creditor  was  fairly  in  dispute  and  conse- 
quently unliquidated. 

It  is  provided  by  the  Georgia  Code  that 
"an  agreement  by  a  creditor  to  receive 
less  than  the  amount  of  a  debt  cannot  be 
pleaded  as  an  accord  and  satisfaction 
unless  it  be  actually  executed  by  the  pay- 
ment of  the  money,  or  the  giving  of  ad- 
ditional security,  or  the  substitution  of 
another  debt,  or  some  other  new  consid- 
eration.'' In  Edwards  Bottling  Works 
V.   Jamagin   ft   Wright   (1912)    11   Ga. 

App.  162,  74  S.  E.  1004,  the  court  said 
L.R.A.1917A. 


that  it  is  only  where  there  is  a  dispute  as 
to  the  amount  due,  and  one  party  tenders 
and  the  other  accepts  a  check  reciting 
that  it  is  in  payment  in  full  of  the  de- 
mand, and  the  check  is  subsequently 
paid,  that  an  acceptance  and  retention 
of  a  check  can  be  set  up  as  an  accord 
and  satisfaction.  In  this  case,  however, 
there  was  not  only  no  dispute  as  to  the 
amount  of  the  account,  but  there  was  no 
evidence  that  a  check  had  ever  had  been 
received  or  paid  or  accepted  in  full  set- 
tlement. See  in  this  connection  Phinizy 
V.  Bush  (1907)  129  Ga.  479,  59  S.  E. 
259,  set  out  in  the  note  in  21  L.R.A. 
(N.S.)  1006. 

Paymeat  in  property. 

The  principle  that  a  liability  eannot 
be  disehai^ed  by  payment  and  accept- 
ance of  a  less  sum  applies  only  to  a  pay- 
ment in  money,  and  so  a  valid  accord 
and  satisfaction  takes  place  when  speci- 
fic property  is  delivered  and  accepted  in 
satisfaction  of  the  demand,  regardless 
of  the  value  of  the  property.  Ikard  v. 
Armstrong  (1914)  10  Ala.  App.  657,  65 
So.  849. 

Paymeiit  less  interest. 

Supplementing  note  in  20  L.R.A.  789. 

The  common-law  rule  that  payment  by 
a  debtor  and  receipt  by  the  creditor  of  a 
less  sum  than  is  due  upon  an  undisputed 
liquidated  demand  do  not  amount  to 
satisfaction  of  the  debt,  although  the 
creditor  agrees  to  accept  it  as  such,  is 
inapplicable  to  a  balance  claimed  for  in- 
terest on  the  implied  contract  of  the 
debtor  to  pay  interest  on  an  account  for 
work  and  labor,  after  the  creditor  has 
accepted  certain  notes  and  a  check  in 
pa3nnent  of  the  account  without  includ- 
ing interest.  Bennett  v.  Federal  Coal  & 
Coke  Co.  (1912)  70  W.  V».  466,  40 
KR.A.(N.S.)  588,  74  S.  E.  418,  Ann.  Cas. 
1913E,  578.  See  note  to  this  case  in  40 
L.R.A.(N.S)  588^  on  the  general  question 
of  acceptance  of  principal  sum  as  af- 
fecting the  right  to  interest. 

So,  where  a  creditor  to  whom  is  owing 
a  sum  of  money  for  work  and  labor  ac- 
cepts certain  notes  and  a  check  in  settle- 
ment of  the  account,  giving  his  receipt 
therefor  without  including  interest  on 
the  account  previously  to  the  date  of  the 
settlement,  there  being  no  express  con- 
tract on  the  part  of  the  debtor  to  pay  in- 
terest, a  separate  action  to  collect  such 
interest  cannot  be  maintained.  Bennett 
V.  Federal  Coal  &  Coke  Co.  (W.  Va.) 
supra. 

But  where  the  demand  of  a  mortgage, 
including  interest,  is  liquidated,  certain, 
and  absolute,  the  sending  of  a  check  for 
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the  principal  alone,  and  the  accepting 
and  cashing  of  such  check,  do  not  oper- 
ate as  an  accord  and  satisfaction  of  the 
balance  due  on  the  mortgage  debt.  Aber- 
crombie  v.  Goode  (1914)  187  Ala.  310, 
65  So.  816. 

Formal  release  in  writing. 

Supplementing  notes  in  20  L.R.A.  787, 
and  11  L.R.A.(N.S.)  1026. 

In  State  v.  Gregg  (1916)  —  Ariz.  — , 
157  Pac.  227,  the  court  observed  that  ap- 
pellant attached  considerable  importance 
to  the  fact  that  a  written  release  was 
executed  by  appellee;  but  said  that  the 
courts  hold  that  a  receipt  reciting  full 
satisfaction  and  release,  when  less  is  re- 
ceived than  the  whole  debt,  will  not  can- 
cel the  debt. 

Payment  hj  third  person  $  borrowing. 

Supplementing  notes  in  20  L.R.A.  794, 
and  11  L.R.A.(N.S.)  1024. 

Payment  by  a  stranger  of  a  smaller 
sum  in  full  satisfaction  of  an  entire  debt, 
and  its  acceptance  as  such  by  the  cred- 
itor, constitute  accord  and  satisfaction, 
although  at  the  time  of  the  payment  the 
creditor  may  not  be  aware  that  such 
stranger  is  acting  for  the  debtor.  Sigler 
V.  Sigler  (1916)  post,  725.  The  court 
pointed  out  that  the  weight  of  author- 
ity is  that  payment  of  part  by  a  stranger 
who  may  have  acted  without  the  knowl- 
edge or  consent  of  the  debtor  will,  if 
accepted  by  the  creditor  and  afterward 
ratified  by  the  debtor,  constitute  a  full 
accord  and  satisfaction,  and,  this  being 
so,  the  court  did  not  see  how  a  creditor's 
rights  are  affected  in  the  slightest  by  his 
failure  to  know  and  understand  that  a 
third  person  is  acting  as  the  agent  of  the 
debtor  in  making  a  settlement. 

So  a  creditor's  agreement  with  the 
father  of  a  debtor  to  accept  part  pay- 
ment in  full  satisfaction  of  the  son's  in- 
debtedness, and  the  creditor's  accept- 
ance of  the  cheek  for  the  agreed  amount, 
and  the  retention  of  the  proceeds  there- 
of, preclude  the  recovery  of  the  bal- 
ance. Hirachand  Punamchand  v.  Temple 
[1911]  2  K.  B.  (Eng.)  330,  80  L.  J.  K. 
B.  N.  S.  1155, 105  L.  T.  N.  S.  277,  55  Sol. 
Jo.  519,  27  Times  K  R.  430. 

Also  a  payment  by  a  father  of  a  less 
sum  in  full  satisfaction  of  an  entire  debt 
owed  by  his  son,  which  was  receipted  in 
full  by  the  creditor,  was  held  in  Cunning- 
ham V.  Irwin  (1914)  182  Mich.  629,  148 
N.  W.  786,  to  have  operated  as  a  valid 
accord  and  satisfaction,  the  father  being 
a  stranger  to  the  demand  and  under  no 
obligation  whatever  to  pay  it,  and  the 
money  being  his  own. 

And  in  Kuhn  v.  Kuhn  (1912)  171  HL 
L.R.A.1917A. 


App.  298,  it  was  held  that  the  ixusolveney 
of  the  debtors  and  the  waiver  of  theiir 
purpose  to  go  through  bankruptcy,  and 
the  fact,  known  to  the  creditor,  that  part 
of  the  money  with  which  the  payment 
was  made  was  furnished  by  a  third  per- 
son,  were  sufficient  to  support  an  agree- 
ment by  creditors  to  accept  a  less  sum  in 
full  payment  of  an  undisputed  debt. 

In  Barber  Asphalt  Paving  Co.  v.  Mul- 
len (1915)  220  Mass.  308,  107  N.  E.  978, 
which  held  that  it  was  immaterial  that 
the  check  for  part  of  the  amount  due  was 
made  by  a  third  person,  there  was  no 
agreement  to  accept  the  smaller  sum  in 
payment  of  the  larger,  but  a  mistake 
was  made  in  rendeHng  the  statement  of 
the  account. 

Payment  at  different  place. 

An  agreement  to  pay  a  note  at  a  place 
other  than  that  specified  in  the  note  is 
not  a  sufficient  consideration  for  an 
agreement  by  a  creditor  to  accept  a  sum 
less  than  the  whole  in  full  payment, 
where  the  note  is  past  due.  Foster  Coun- 
ty State  Bank  v.  Lammers  (1912)  117 
Minn.  94,  134  N.  W.  501.  The  court 
stated  that  before  maturity  the  creditor 
cannot  compel  payment  at  any  other  time 
or  place  than  that  mentioned  in  the  note, 
but  after  maturity  he  is  legally  entitled 
to  collect  his  debt  wherever  and  whenev- 
er the  debtor  is  found.  The  agreement 
to  make  the  payment  at  a  place  other 
than  that  specified  in  the  note  was  there- 
fore no  more  than  the  defendants  were 
legally  bound  to  do,  and  was  in  fact  a 
convenience  to  defendants  rather  than  a 
burden,  and  a  loss  to  plaintiff  rather  than 
an  advantage. 

Payment  before  maturity. 

Supplementing  notes  in  20  L.R.A.  790, 
andllL.R.A.(N.S.)  1026. 

Where  an  entire  debt  is  in  the  form  of 
three  notes  bearing  different  dates,  the 
payment  before  due  of  the  note  bearing 
the  earliest  date,  and  the  surrender  of 
all  the  notes,  and  the  execution  and  de* 
livery  of  a  receipt  in  full,  constitute  a 
good  accord  and  satisfaction,  and  bar  ac- 
tion for  any  further  sum.  Zabludowsky 
V.  Gottfried  (1916)  95  Misc.  623,  159  N. 
Y.  Supp.  785.  The  court  stated  that  the 
parties  entered  into  a  new  agreement 
whereby  the  debtor  bound  himself  to 
pay  the  first  note  immediately,  which,  un- 
der the  original  contract,  he  was  not 
bound  to  do,  and  the  payment  was  made 
accordingly;  and  the  creditor  on  his  part 
agreed  to  forgive  the  entire  debt  upon 
such  immediate  payment  of  a  part  there- 
of;  and  that,  as  this  new  agreement  was 
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in  all  respects  valid,  it  constituted  a 
good  accord  and  satisfaction. 

But  in  Giiia  v.  Robbins  (1916)  — 
Minn.  —  158  N.  W.  807,  while  conceding 
that  an  agreement  between  the  maker 
and  the  holder  of  a  note  not  due,  that  the 
former  will  pay,  and  the  latter  receive,  a 
sum  less  than  the  amount  called  for  by 
the  note  in  full  satisfaction  of  the  same, 
is  valid,  yet  it  was  held  that  there  was 


not  a  valid  accord  and  satisfaction  by  an 
agreement  to  take  a  less  sum  in  full  sat- 
isfaction of  an  entire  indebtedness,  part 
of  which  indebtedness  was  three  notes 
not  due,  where  such  accord  wiped  out 
absolutely  the  debt  shown  by  the  notes, 
and  the  creditor  obtained  nothing  from 
his  debtor  in  the  way  of  a  benefit  to  in 
some  degree  recompense  him  for  dis- 
charging  such  debt.  J.  H.  B. 


KANSAS  6UPREM£  COURT. 

ODE  SIGLSR,  Appt., 
v. 

JOSEPH  SIGLER. 

(98  Kan.  624,  158  Pac.  864.) 

Accord  and  satisfaction  —  payment  of 
less  than  dne. 

1.  The  rule  tliat  a  payment  of  a  lesser 
sum,  accepted  with  the  understanding  that 
it  shall  be  in  full  discharge  of  the  entire 
debt,  will  not  bar  an  action  to  recover  the 
balance  unless  made  upon  a  new  and  dis- 
tinct consideration,  rests  rather  upon  tech- 
nical considerations  than  upon  reason,  and 
the  strict  adherence  to  it  has  often  resulted 
in  preventing  justice  and  the  enforcement  of 
the  real  intent  of  the  parties.  The  modern 
tendency  of  the  courts  has  been  to  enlarge 
the  exceptions  to  the'  rule  in  order  to  avoid 
its  harshness,  and  in  order  to  carry  into  ef- 
fect settlements,  adjustments,  and  com- 
promises. 

Fw  other  cases,  see  Accord  and  BatisfaO' 
Hon,  in  Dig.  1-52  A\  8. 

Same  —  acceptance  of  less  sum. 

2.  While  the  agreement  that  a  smaller 
sum  shall  be  accepted  in  discharge  of  a 
larger  sum  due  must  be  consummated  by  a 
meeting  of  the  minds  of  the  parties,  it  is 
sufficient  if  the  smaller  sum  has  been  of- 
fered and  accepted  with  the  understanding 
that  it  is  in  full  satisfaction  of  the  debt, 
provided  the  agreement  is  accompanied  by 
a  sufficient  consideration. 

For  other  cases,  see  Accord  and  Satisfac- 
tion, in  Dig.  1-52  N.  S. 

Same  —  consideration. 

3.  Where  it  is  shown  that  the  minds  of 
the  parties,  whether  acting  by  themselves  as 
principals,  or  through  others  as  agents,  have 
met  and  agreed  upon  the  proposition  that 
the  receipt  of  the  lesser  sum  shall  extin- 
guish all  right  on  the  part  of  the  creditor  to 
exact  further  payment,  any  possible  or  prob- 
able benefit  to  the  one,  or  loes  or  incon- 
venience   to    the    other,    will    be    held    to 

Headnotes  by  Pobteb,  J. 
■  — — —  "  I 

Note. —  For  payment  of  part  of  a  liqui- 
dated and  undisputed  debt  as  consideration 
for  the  discharge  of  the  whole,  see  annota- 
tion following  Sherman  y.  Pacific  Coast 
Pipe  Co.  ante,  719. 
LR.A.1917A. 


constitute  a  consideration  for  the  new  agree- 
ment. 

For  other  cases,  see  Accord  and  Satisfac- 
tion, in  Dig.  1-52  N.  8. 

Same  —  payment  by  agent. 

4.  A  debtor  may  authorize  a  third  person 
as  his  agent  to  make  a  satisfaction  of  his 
debt,  and  if  what  is  given  by  the  stranger 
is  accepted  in  satisfaction  by  the  creditor, 
who  thereupon  releases  the  debt,  and  the 
agent's  act  is  authorized  or  subsequently 
ratified  by  the  debtor,  there  will  be  a  com- 
plete accord  and  satisfaction. 

For  other  cases,  see  Accord  and  Batisfac- 
tion,  in  Dig.  1-52  N.  8. 

Same  — *  advancement  by  stranger. 

5.  A  sufficient  consideration  is  shown  for 
an  agreement  that  a  payment  of  a  lesser 
sum  shall  be  in  full  discharge  of  the  entire 
debt,  where,  so  far  as  shown  by  the  evi- 
dence or  findings,  the  money  actually  re- 
ceived by  the  creditor  was  advanced  for  the 
debtor  by  a  third  party,  who  acted  as  his 
agent. 

For  other  cases,  see  Accord  and  Satisfac- 
tion, in  Dig.  1-52  N.  8. 

Bills  and  notes  —  discharge  —  acquisi- 
tion by  maker. 

6.  Section  126  of  the  Negotiable  Instru- 
ments Law  (Gen.  Stat.  1009,  §  6372),  which 
enumerates  the  various  ways  in  which  nego- 
tiable instruments  may  be  discharged,  in- 
cluding "(5)  when  the  principal  debtor 
becomes  the  holder  of  the  instrument  at 
or  after  maturity  in  his  own  right,"  is 
construed,  and  the  phrase  "in  his  own 
right"  is  held  to  include  a  case  where  the 
maker  of  a  promissory  note,  past  due,  au- 
thorizes a  third  person,  as  his  agent,  to  pur- 
chase the  note  from  the  holder  thereof,  who, 
in  consideration  of  the  payment  to  him  by 
such  agent  of  a  sum  less  than  the  amount 
due,  assigns  and  transfers  the  note  and  a 
mortgage  securing  the  same  to  the  agent, 
who  releases  the  mortgage  and  transfers 
the  note  to  the  maker  upon  being  reimbursed 
by  the  latter,  notwithstanding  the  fact  that 
the  holder  of  the  note  believes  the  agent  is 
purchasing  the  note  for  himself. 

For  other  cases,   see  Payment,  I.   in   Dig. 
1-52  ^^  8. 

Same  —  purchase  by  agent. 

7.  Whether  the  transaction  referred  to  in 
the  preceding  paragraph  be  considered  as 
one  in  which  the  maker  furnished  the  money 
to  pitrchase  the  note  through  his  agent,  or 
as  one  in-  which  tlie  agent  first  purchased 
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the  note  with  his  own  funds  and  afterward^ 
upon  being  reimbursed  by  the  maker,  trans* 
ferred  it  to  the  latter,  the  maker  becomes 
the  holder  of  the  note  after  maturity  "in 
his  own  right." 

For  other  cases,  see  Payment,  I.  in  Dig. 
1-52  N.  8. 

Same  —  fraud  in  purchase. 

8.  Upon  the  findings  of  fact  it  is  held 
there  was  no  showing  of  fraud  in  the  trans- 
action in  which  plaintiff,  who  held  an  over^ 
due  note. against  his  brother,  was  induced 
to  sell  and  assign  the  instrument  to  his 
brother's  agent  for  a  sum  less  than  the 
amount  due  thereon. 
For  other  cases,  see  Fraud  and  Deceit,  II.  in 

Dig.  1-52  N.  8. 

(July  8,  1916.) 

r 

CROSS  APPEALS  from  a  judgment  of  the 
District  Court  for  Tr^o  County  in  an 
action  to  enforce  payment  of  a  debt;  plain- 
tiff appealing  from  the  entry  of  judgment 
in  defendant's  favor  on  the  pleadings,  evi- 
dence, and  findings  in  the  action  on  a  prom- 
issory note;  and  defendant  appealing  from 
judgments  for  plaintiff  on  the  other  causes 
of  action.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Herman  liong,  for  appellant: 

Payment  of  an  amount  less  than  is  ad- 
niitted  to  be  due  is  not  a  sufficient  con- 
sideration for  an  agreement  to  cancel  the 
whole  indebtedness. 

American  Bridge  Co.  v.  Murphy,  13  Kan. 
35;  Neeley  v.  Thompson,  68  Kan.  193,  75 
Pac.  117;  Bright  v.  Coffman,  15  Ind.  371, 
77  Am.  Dec.  96;  Ryan  v.  Ward,  48  N.  Y. 
204,  8  Am.  Rep.  539;  1  Page,  Contr.  §  313. 

Plaintiff  was  induced  to  part  with  the 
possession  of  this  paper  by  the  fraudulent 
practices  of  the  defendant. 

Pom.  Eq.  1st  ed.  §  878;  Kerr,  Fr.  & 
Mistake,  §  94;  Nairn  v.  Ewalt,  51  Kan. 
365,  32  Pac.  1110. 

If  plaintiff's  attempt  to  avoid  tlie  fraud 
be  deemed  a  rescission,  still,  as  he  has  re- 
ceived nothing  by  virtue  of  the  sale  which 
he  was  not  entitled  to  without  the  sale,  he 
cannot  be  in  duty  bound  to  tender  back  to 
defendant  the  $400  which  he  received,  and 
which  he  is  entitled  to  hold  irrespective  of 
any  sale. 

Lesson  v.  Anderson,  99  Mich.  247,  41  Am. 
St.  Rep.  597,  58  N.  W.  72;  Hargadine-Mc- 
Kittrick  Dry-goads  Co.  v.  Swofford  Bros. 
Dry-goods  Co.  65  Kan.  572,  70  Pac.  582; 
Kley  V,  Healy,  127  N.  Y.  555,  28  N.  E.  593. 

Messrs.  Ijee  Monroe,  James  A.  Mc- 
Glnre,  and  G.  M.  Monroe,  for  appellee: 

The  alleged  representations  by  banker 
Wilson  did  not  constitute  fraud. 

Woodp  y.  Nicholas,  92  Kan.  258,  140  Pac. 
862;  2  Mechem,  Sales,  §  871;  35  C>tc.  70, 
71;  Elerick  v.  Reid,  54  Kan.  579,  38  Pac. 
L.R.A.1917A. 


814;  Subke  v-  Gonder,  27  Kan.  414,  155  Pa«. 
793;  Hedin  v.  Minneapolis  Medical  k  & 
Institute,  35  L.R.A.  417,  note;  Hedin  v. 
Minneapolis  Medical  &  S.  Institute,  62 
Minn.  146,  35  L.R.A.  417,  54  Am.  St.  Rep. 
628,  64  N.  W.  158 ;  Graffenstein  v.  Epstein, 
23  Kan.  443,  33  Am.  Rep.  Ill;  O'Donnell  & 
D.  Bavarian  Brewing  Co.  v.  Farrar,  163 
111.  471,  45  N.  E.  283. 

The  transaction  with  Wilson  was  an  exe- 
cuted sale,  and  cannot  be  rescinded  without 
a  joinder  of  Wilson  and  a  tender  back  of 
the  $400. 

36  Cyc.  144;  Hindman  v.  Askew  Saddlery 
Co.  9  Kan.  App.  97,  67  Pac.  3050. 

If  the  transaction  between  plaintiff  and 
Wilson  is  to  be  treated  and  construed  as  one 
between  Ode  and  Joseph  Sigler,  and  not  as 
an  executed  contract  of  sale,  then  it  becomes 
an  executed  contract  of  pa^^ment  and  re- 
lease, a  complete  accord  and  satisfaction  of 
the  $1,200  note,  impeachable  only  for  fraud, 
and  then  only  upon  a  tender  back  of  the 
$400. 

Silvers  v.  Reynolds,  17  N.  J.  L.  275;  Ells- 
worth V.  Fogg  &  Harvey,  36  Vt.  355 ;  Draper 
V.  Hitt,  43  Vt.  439,  5  Am.  Rep.  292;  Helling 
V.  United  Order  of  Honor,  29  Mo.  App.  309 ; 
1  Am.  &  Eng.  Enc.  Law,  430 ;  Butler  v.  Rich- 
mond &  D.  R.  Co.  88  Ga.  504,  15  S.  E.  668. 

Porter,  J.,  delivered  tlie  opinion  of  the 
court: 

Tlie  action  in  the  district  court  wa«  to 
recover  an  alleged  indebtedness.  There  were 
three  causes  of  action,  but  the  error  com- 
plained of  relates  to  the  third  cause  of  ac- 
tion, which  was  upon  a  promissory  note. 
The  jury  returned  a  verdict  in  plaintiff's 
favor  and  made  a  number  of  findings  of 
fact.  The  court  approved  the  findings,  but 
sustained  defendant's  motion  for  judgment 
on  the  pleadings,  evidence,  and  findings,  and 
this  is  the  ruling  we  are  asked  to  review. 

The  answer  admits  the  execution  of  the 
note,  but  alleges  that  plaintiff  is  not  the 
owner  or  holder  of  it;  that  prior  to  the  com- 
mencement of  the  action  he  had  sold, 
assigned,  and  delivered  to  one  C.  M.  Hutch- 
ison the  note,  together  with  a  mortgage 
given  to  secure  its  payment,  and  that  there- 
after defendant  paid  the  note,  and  that  the 
mortgage  had  been  canceled  and  delivered 
to  him  by  the  holder;  that  the  plaintiff  had 
retained  the  moneys  received  by  him  for  the 
sale  of  the  note  and  had  never  tendered  or 
offered  to  return  the  same.  The  reply  ad- 
mitted the  execution,  delivery,  and  assign- 
ment of  the  note  and  mortgage,  but  alleged 
that  C.  M.  Hutchison's  name  was  not  writ- 
ten in  the  asBipnnient  of  the  mortgage  at 
the  time  it  was  delivered,  and  that  the 
transfer  and  assignment  were  made  under 
the     following     circumstances:     Defendant 
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employed  one  R.  G.  Wileon  to  purchase  the 
note  and  mortgage  for  him  as  cheaply  as 
possible,  and  agreed  to  provide  a  fund 
amounting  to  $1,200  or  more  with  which 
to  make  the  purchase;  that  thereupon  Wil- 
son, concealing  from  plaintiff  the  fact  that 
he  had  been  employed  by  and  was  acting  for 
the  defendant,  negotiated  with  plaintiff  for 
the  purchase  of  the  note  and  mortgage,  and 
falsely  and  fraudulently  represented  to 
plaintiff  that  they  were  of  very  little  value 
and  would  be  difficult  to  collect;  that  the 
plaintiff  believed  these  false  representations 
and  relied  upon  them;  and  that  Wilson,  for 
and  on  behalf  of  defendant,  paid  the  plain- 
tiff $400,  and  the  plaintiff,  under  these  cir- 
cumstances, executed  the  assignment  and 
delivered  the  note  and  mortgage  to  Wilson. 
The  reply  further  alleged  that  the  whole 
transaction  amounted  in  law  to  nothing 
more  than  the  payment  of  $400  on  the  note, 
for  which  plaintiff  in  his  petition  had  given 
defendant  credit.  It  further  alleged  that 
Wilson  wrote  in  the  name  of  Hutchison  as 
assignee,  in  order  that  Hutchison  might 
make  a  formal  release  of  the  mortgage.  The 
jury  found  that  plaintiff  accepted  the  $400 
on  Wilson's  representations  to  the  effect 
that  the  note  and  mortgage  were  of  very 
little  value  and  would  be  very  difficult  of 
collection;  that  Wilson  knew  at  that  time 
that  defendant  had  made  arrangements  for 
the  payment  or  purchase  of  the  note;  and 
that  plaintiff  believed  and  relied  upon  the 
statements. 

As  already  observed,  the  trial  court  ap- 
proved these  findings  of  fact,  but  held  that 
the  note  had  been  paid  and  discharged 
by  the  transaction.  The  plaintiff  relies  upon 
the  rule  that  an  agreement  to  accept  part 
in  satisfaction  of  the  whole  of  a  liquidated 
demand  is  invalid,  because  without  con- 
sideration. American  Bridge  Go.  v.  Mur- 
phy, 13  Kan.  35;  St.  Louis,  Ft.  S.  &  W.  R. 
Go.  V.  Davis,  35  Ean.  464,  11  Pac.  421.  The 
reason  for  the  rule  is  that  there  is  no  con- 
sideration for  the  release  of  the  remainder 
of  the  debt,  as  the  debtor  gives  no  more  than 
he  is  bound  to  give,  and  the  creditor  accepts 
no  more  than  he  is  entitled  to  receive.  The 
rule  is  said  to  have  had  its  origin  in  a  dic- 
tum in  the  English  court  of  Gommon  pleas 
(Pinnell's  Gase,  6  Goke,  117,  77  Eng.  Re- 
print, 237,  1  Eng.  Rul.  Gas.  368).  Althougli 
it  is  universally  recognized  by  courts  and 
text-writers,  it  has  been  criticized  as  tech- 
nical, artificial,  and  having  no  foundation 
in  reasoning.  Brooks  v.  White,  2  Met.  2S3, 
285,  37  Am.  Dec.  95;  Bolt  v.  Dawkins,  16 
S.  G.  198,  214.  In  a  number  of  states  it 
has  been  entirely  abrogated  or  modified  by 
statute.  Gourts  generally  refuse  to  apply 
the  rule  where  the  technical  reasons  for 
doing  00  do  not  exist  (Brooks  v.  White, 
L.R.A.1917A. 


supra;  Harper  v.  Graham,  20  Ohio,  105, 
115),  and  have  recognized  numerous  excep- 
tions to  it;  for  instance,  the  payment  of  a 
part  before  due,  or  at  a  place  other  than 
that  where  the  obligor  was  legally  bound 
to  pay,  or  a  payment  in  property,  regard- 
less of  its  value,  or  by  the  debtor  in  com 
position  with  his  creditors  generally,  by 
which  they  agree  to  accept  less  than  is  dut 
them,  is  held  to  create  a  consideration  whieli 
is  sufficient.  The  rule  quite  generally  fol- 
lowed is  that  any  additional  consideration, 
however  small,  will  support  the  new  agree- 
ment, provided  only  it  be  such  that  in  law 
it  is  sufficient  to  support  an  ordinary  con- 
tract, and  consist  of  something  which  the 
debtor  was  not  legally  bound  to  do  or  give. 
Bryant  v.  Proctor,  14  B.  Mon.  451.  Thus  it 
has  been  held  that  the  payment  of  a  debt, 
or  any  part  of  the  debt,  before  it  is  due, 
is  something  which  the  debtor  is  not  under 
legal  obligation  to  do,  and  therefore  fur- 
nishes a  legal  consideration  for  a  contract 
to  release  or  cancel  a  debt;  and  any  new 
consideration  moving  from  the  debtor  to- 
ward the  creditor  will  take  the  agreement 
out  of  the  operation  of  the  rule.  1  G.  J. 
544,  545.  It  is  well  settled  that  the  courts 
will  refuse  to  inquire  into  the  adequacy  of 
the  consideration  if  there  be  any  that  will 
support  an  ordinary  contract.  Hastings  v. 
Lovejoy,  140  Mass.  261,  54  Am.  Rep.  462, 
2  N.  E.  776.  It  is  said  that  the  additional 
consideration  may  consist  of  anything 
which  might  be  a  burden  to  the  one  party 
or  a  benefit  to  the  other.  1  G.  J.  541.  One 
established  exception  to  the  rule  is  that 
payment  by  a  third  person  of  a  sum  less 
than  the  amount  due,  with  the  understand- 
ing that  it  shall  he  in  full  payment,  is  held 
to  be  an  accord  and  satisfaction. 

A  very  thorough  discussion  of  the  subject 
of  accord  and  satisfaction  will  be  found  in 
an  elaborate  note  in  100  Am.  St.  Rep.  390- 
456.  The  author  of  the  note,  referring  to 
the  technical  distinction  drawn  by  the 
earlier  cases,  says:  "The  strictness  of  the 
rule  undoubtedly  worked  many  hardships 
in  preventing  a  creditor  who  needed  the 
money,  from  making  an  accord  and  satis- 
faction with  his  debtor,  or  in  preventing  a 
debtor  who  might  be  temporarily  embar- 
rassed from  settling  with  his  creditor  for 
less  than  the  fixed  amount  of  his  debt. 
Hence  the  courts,  though  boimd  by  preced- 
ents, from  time  to  time  enlarged  the  ex- 
ceptions to  the  rule,  so  that  now  the  excep- 
tions might  almost  be  said  to  form  the  rule 
itself."    Page  430  of  100  Am.  St.  Rep. 

There  was  great  lack  of  harmony  in  the 
earlier  decisions  on  the  question  whether 
part  payment  made  by  a  stranger  to  the 
transaction  to  which  it  relates  could  be 
pleaded   as  accord   and   satisfaction.     The 


728 


KANSAS  SUPREME  COURT. 


English  and  many  of  the  early  American 
cases  held  that  a  satisfaction  given  by  a 
stranger  is  not  good^  because  he  is  in  no 
respect  a  privy  to  the  original  contract. 
The  leading  English  cases  to  that  effect  are 
Grymes  v.  Blofield,  Cro.  Eliz.  pt.  2,  p.  541, 
78  Eng.  Reprint,  788,  and  Edgcombe  v. 
Rodd,  1  Smith,  515,  5  East,  294,  102  Eng. 
Reprint,  1082,  7  Revised  Rep.  700.  The 
doctrine  of  Grymes  v.  Blofield  was  followed 
in  the  United  States  by  Clow  v.  Borst,  6 
Johns.  37,  and  by  a  number  of  other  courts. 

In  Leavitt  v.  Morrow,  6  Ohio  St,  71,  67 
Am.  Dec.  334,  the  doctrine  that  a  satisfac- 
tion is  no  defense  if  it  accrue  from  a  stran- 
ger is  discussed,  and  the  older  cases  arc 
criticized.  In  the  opinion  it  was  said:  ''But 
mere  precedent  alone  is  not  sufficient  to  set- 
tle and  establish  forever  a  legal  principle. 
Infallibility  is  to  be  conceded  to  no  human 
tribunal.  A  legal  principle,  to  be  well  set- 
tled, must  be  founded  on  sound  reason,  and 
tend  to  the  purposes  of  justice.  .  .  . 
Precedents  are  to  be  regarded  as  the  great 
storehouse  of  experience,  not  always  to  be 
followed,  but  to  be  looked  to  as  beacon 
lights  in  the  progress  of  judicial  investiga- 
tion, which,  although  at  times  they  be  lia- 
ble to  conduct  us  to  the  paths  of  error,  yet 
may  be  important  aids  in  lighting  our  foot- 
steps in  the  road  to  truth.  .  .  .  The 
rule  laid  down  is  purely  technical;  and  the 
reason  assigned,  that  the  stranger  is  not 
privy  to  the  condition  of  the  obligation, 
loses  all  its  reality  when  we  consider  that 
the  satisfaction  must  have  been  accepted 
by  the  plaintiff,  and  assented  to  or  ratified 
by  the  defendant.  It  would  seem,  there- 
fore, that  a  rule  which  in  its  tendency  is 
calculated  to  foster  bad  faith  and  defeat 
the  purposes  of  justice  ought  not  to  be  ad- 
hered to  simply  on  account  of  its  antiquity.'' 
Pages  78,  80,  of  6  Ohio  St. 

The  Ohio  case  was  approved  in  Harvey  v. 
Tama  County,  53  Iowa,  228,  233,  6  N.  W. 
130,  and  cited  in  Wellington  v.  Kelly,  84 
N.  Y.  543,  547,  as  having  materially  criti- 
cized and  limited  Grymes  v.  Blofield,  supra. 
In  Snyder  v.  Pharo  (C.  C.)  25  Fed.  398,  it 
was  held  that  "satisfaction  of  a  debt  by  the 
hands  of  a  stranger  is  good  when  made  by 
the  authority  of  or  subsequently  ratified  by 
the  defendant;  and  the  fact  of  pleading  it 
will  be  sufficient  evidence  of  ratification." 
Headnote,  1[  2. 

In  Jackson  v.  Pennsylvania  R.  Co.  66  N. 
J.  L.  319,  55  L.R.A.  87,  49  Atl.  730,  it  was 
held  that  an  accord  between  the  plaintiff 
and  a  third  person,  and  satisfaction  moving 
from  such  third  person  to  the  plaintiff,  wht> 
accepts  and  retains  it,  are  available  as  a 
defense  if  the  defendant  has  either  author- 
ized or  ratified  the  settlement.  After  a  full 
consideration  of  the  early  authorities,  Eng- 
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lish  and  American,  on  the  question  of  ac- 
cord and  satisfaction  entered  into  by  a  third 
person,  it  was  said  in  the  opinion:  "The 
tendency  of  the  American  decisions  is 
strongly  in  favor  of  supporting  a  satislact 
tion  moving  from  a  third  person,  when  such 
person  either  had  authority  to  make  it,  or 
the  act  was  followed  by  ratification,  and  the 
article  received  in  satisfaction  was  retained. 
.  .  .  The  reason  of  the  rule  is  simple. 
On  the  one  hand,  no  party  can  be  deprived 
of  a  right  by  mere  payment  by  a  volunteer. 
On  the  other  hand,  since  a  party  is  entitled 
to  only  one  satisfaction,  his  acknowledg- 
ment that  he  has  received  it,  and  his  reten- 
tion of  it,  operate  to  extinguish  his  right." 
Pages  325,  326  of  66  N.  J.  L. 

In  Crumlish  v.  Central  Improv.  Co.  38 
W.  Va.  390,  23  L.R.A.  120,  45  Am.  St.  Rep. 
872,  18  S.  E.  466,  there  is  a  review  of  the 
English  cases  and  the  early  New  York 
cases,  as  well  aa  the  later  American  cases, 
and  attention  is  called  to  the  fact  that  in 
Wellington  v.  Kelly,  84  N.  Y.  543,  the  old 
cases  were  doubted.  In  the  opinion  it  was 
said:  "It  seems  utterly  unjust  and  repug- 
nant to  reason  that  a  creditor  accepting 
payment  from  a  stranger  of  the  third  per- 
son's debt  should  be  allowed  to  maintain  an 
action  against  the  debtor,  pleading  and 
thereby  ratifying  such  payment,  on  the 
technical  theory  that  he  is  a  stranger  to  the 
contract.  The  creditor  has  himself,  for  this 
purpose,  allowed  him  to  make  himself  a 
quasi  party,  and  consents  to  tr*»at  him  so,  so 
far  as  payment  is  concerned.  To  regard  the 
debt  paid,  so  far  as  he  is  concerned,  is  but 
to  hold  him  to  the  result  of  his  own  act. 
Shall  he  collect  the  debt  again?  In  that 
case  can  the  stranger  recover  back?  What 
matters  it  to  the  creditor  who  pays?  As 
the  supreme  courts  of  Wisconsin  and  Ohio 
in  cases  above  cited  said,  this  doctrine  is 
against  common  sense  and  justice.'*  Page 
396  of  38  W.  Va. 

In  Harrison  v.  Hicks,  1  Port.  (Ala.)  423, 
27  Am.  Dec.  638,  it  was  said:  "The  pay- 
ment of  a  debt,  although  it  be  made  by  one 
who  is  not  a  party  to  the  contract,  and  al- 
though the  assent  of  the  debtor  to  such  pay- 
ment does  not  appear,  is  still  the  extin- 
guishment of  the  demand."    Syl.  f  2. 

No  cases  have  been  cited  in  the  brief 
which  involved  facts  at  all  similar  to  the 
case  at  bar.  Our  own  research  has  resulted 
in  finding  but  two  cases  which  are  at  all 
analogous.  In  Shaw  v.  Clark,  6  Vt.  507, 
27  Am  Dec.  578,  where  a  judgment  debtor 
furnished  the  money  to  a  third  person  to 
purchase  the  judgment  from  the  creditor, 
who  acoept-ed  a  less  sum  than  the  face  of 
the  judgment,  it  was  said  in  the  opinion: 
"As  the  sum  paid  was  really  the  money  of 
the  debtor,  and  paid  over  by  his  agent,  it 
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is  the  same  as  if  paid  b^  himself."  Page 
608  of  6  Vt. 

The  court  held  it  to  be  quite  obvious  that 
the  act  of  a  debtor  in  furnishing  funds  to 
a  third  person  to  buy  up  his  debts  at  a 
discount  is  so  far  fraudulent  as  to  render 
the  sale  voidable  at  the  election  of  the 
creditor.    This  case  was  decided  in  1856. 

A  case  to  the  contrary  is  Gordon  v. 
Moore,  44  Ark.  349,  51  Am.  Rep.  606,  where 
the  facts  were  in  some  respects  similar  to 
those  in  the  present  case,  and  it  was  held 
that  an  agreement  by  a  creditor  to  accept 
from  a  third  person,  in  behalf  of  the  debtor, 
a  smaller  sum  in  satisfaction  ol  the  whole, 
is  valid  and  binding  and  will  discharge  the 
debt.  In  the  opinion  it  was  said  that  the 
consideration  is  that  the  creditor  gets,  or  is 
assured  of  getting,  what  perhaps  the  debtor 
might  never  pay,  and  that  "it  cannot  alter 
the  nature  of  the  case  that  the  debtor  re- 
paid the  advance."  Page  356  of  44  Ark. 
In  1  R.  C.  L.  182,  it  is  said:  "The  modern 
and  better  rule  is  that  an  accord  and  satis- 
faction, made  with  one  who  is  a  stranger 
to  the  transaction  to  which  it  relates,  is 
good,  and  will  bar  an  action  on  the  claim 
involved,  if  the  person  against  whom  the 
claim  was  made  has  either  authorized  or 
ratified  the  settlement." 

The  author  concedes  that  there  are  au- 
thorities which  hold  to  the  contrary,  sup- 
ported by  some  of  the  earlier  American 
cases  and  the  English  authorities,  but  adds 
that  "it  requires  powers  of  discrimination 
looking  far  beyond  the  justice  of  the  case 
to  see  the  reason  of  this  rule.  The  reason 
assigned  by  some  of  the  early  adjudications 
is  that  the  person  from  whom  the  accord 
and  satisfaction  comes  is  not  privy  to  the 
contract  giving  rise  to  the  debt.  This  rea- 
son might  give  just  cause  to  the  creditor  to 
refuse  to  receive  the  satisfaction  from  a 
stranger,  or  third  person,  not  known  in  the 
transaction  of  the  parties,  even  as  agent  of 
the  debtor;  but,  where  the  creditor  has  ac- 
tually received  and  accepted  the  contribu- 
tion in  satisfaction  of  the  debt,  to  allow  him 
to  maintain  an  action  on  the  same  debt 
afterward  would  seem  to  shock  the  ordinary 
sense  of  justice  of  every  man."    Page  182. 

In  1  Cyc.  317,  it  is  said:  "But  in  order 
that  the  act  of  the  stranger  operate  as  a 
satisfaction  of  the  debt  or  demand,  it  must 
have  been  authorized  by  the  debtor  or  sub- 
sequently ratified  by  him." 

Formerly  an  exception  to  the  rule  was 
always  made  in  a  case  where  a  release  un- 
der seal  was  given  with  part  payment,  on 
the  theory  that  a  release  under  seal  im- 
plies a  consideration.  But  this  exception 
to  the  rule  finds  no  room  for  application 
in  those  jurisdictions  where,  as  in  tills 
state,  the  distinction  between  sealed  and 
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unsealed    instruments    has    been    abolished. 
Gen.  Stat.  1909,  §  1643;  1  C.  J.  543. 

From  the  foregoing  authorities  it  seems 
firmly  established  that  a  debtor  may  au- 
thorize and  employ  a  third  person  as  his 
agent  to  make  a  satisfaction  of  his  debt; 
that  where  he  does  so,  and  the  money  is 
advanced  by  the  third  party  and  accepted 
by  the  creditor  in  satisfaction  of  the  debt, 
it  is  a  good  accord  and  satisfaction.  This 
is  so  even  where  the  third  party  makes  the 
payment  without  the  debtor's  knowledge,  if 
the  latter  afterward  ratifies  the  action.  Did 
the  concealment  by  Wilson  of  the  fact  that 
he  was  acting  for  the  defendant  destroy  the 
effect  of  the  payment,  or,  in  other  words, 
must  there  be  knowledge  on  the  part  of  the 
creditor  that  the  payment  is  made  on  be- 
half of  the  debtor  before  it  will  constitute 
an  accord  and  satisfaction  T  It  was  held 
that  an  accord  and  satisfaction  is  "the  re- 
sult of  an  agreement  between  the  parties, 
and,  like  all  other  agreements,  must  be  con- 
summated by  a  meeting  of  the  minds  of  the 
parties,  accompanied  by  a  sufl^cient  con- 
sideration. If  the  creditor  is  to  be  held  to 
abate  his  claim  against  th^  debtor,  it  must 
be  shown  that  he  understood  that  he  was 
>  doing  so  when  he  received  the  claimed  con- 
sideration therefor."  Harrison  v.  Hender- 
son, 67  Kan.  194,  200,  62  L.R.A.  760,  100 
Am.  St.  Rep.  386,  72  Pac.  876. 

And  in  Matheney  v.  El  Dorado,  82  Kan. 
720,  28  L.R.A.(N.S.)  980,  109  Pac.  166,  it 
was  ruled  that  "to  constitute  an  accord  and 
satisfaction,  the  agreement  that  a  smaller 
sum  shall  be  accepted  in  discharge  of  a 
larger  one  originally  claimed  must  have 
been  entered  into  by  the  parties  understand- 
ingly  and  with  unity  of  purpose."    Syl.  ^  1. 

But'  the  extent  of  th«  doctrine  there  de- 
clared is  merely  that  the  smaller  sum  must 
not  only  have  been  offered,  but  it  must  have 
been  accepted  with  the  understanding  that 
it  was  in  full  satisfaction  of  the  larger 
amount  claimed.  The  plaintiff  certainly  un- 
derstood that  he  was  accepting  the  $400  in 
full  satisfaction  of  all  his  interest  in  the 
note  and  mortgage.  It  is  difficult  to  see  how 
his  rights  were  affected  in  the  slightest  by 
his  failure  to  know  and  understand  that 
Wilson  was  acting  as  the  agent  of  the 
debtor,  because,  as  we  have  seen,  the  weiglit 
of  authority  is  that  a  payment  of  a  part  by 
a  stranger,  who  may  have  acted  without  the 
knowledge  or  consent  of  the  debtor,  will,  if 
accepted  by  the  creditor  and  afterwards 
ratified  by  the  debtor,  constitute  a  full  ac- 
cord and  satisfaction. 

Section  126  of  the  Negotiable  Instru- 
ments Law  (Gen.  Stat.  1909,  §  6372) 
enumerates  the  various  ways  in  which  nego- 
tiable instruments  may  be  discharged,  among 
which   is   "(5)    when   the   principal   debtor 
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becomes  the  holder  of  the  mstrument  at  or 
after  maturity  in  his  own  right."  The 
phrase  "in  his  own  right"  has  been  con- 
strued to  exclude  a  case  where  a  maker  ac- 
quires the  instrument  in  a  purely  represen- 
tative capacity.  People's  State  Bank  v. 
Dryden,  91  Kan.  216,  137  Pac.  928.  There 
it  was  held  that  the  note  is  not  discharged 
when  the  maker  acquires  it  as  agent  for 
another.  Nor  is  it  discharged  when  the 
maker  becomes  the  holder,  for  example,  as 
executor  or  administrator.  See  Crawford's 
Anno.  Neg.  Inst.  Law,  p.  195,  and  cases 
cited.  Did  not  the  debtor  in  this  case  be- 
come the  holder  of  the  instrument  after 
maturity,  in  his  own  right?  Whether  we 
consider  the  transaction  as  one  in  which  he 
furnished  the  money  in  the  first  instance  to 
purchase  the  note  through  his  agent,  Wil- 
son, or  as  one  in  which  Wilson  first 
purchased  it  with  his  own  funds  and  subse- 
quently, upon  being  reimbursed  by  defend- 
ant, transferred  it  to  him,  it  would  seem 
to  be  clear  that  the  maker  became  the  own- 
er in  his  own  right,  unless  there  be  some 
principle  of  law  which  forbids  a  debtor  to 
purdiase  his  own  debt.  The  holder  of  the 
note  was  willing  to  part  with  all  his  inter- 
est in  it  upon  payment  of  $400,  and  ac-^ 
cepted  in  full  consideration  for  his  interest 
that  sum  from  one  whom  he  believed  to  be 
the  purchaser,  and  surrendered  the  note 
and  security.  How  are  his  rights  as  a  hold- 
er affected  in  any  manner  by  the  subsequent 
transfer  of  the  note  to  the  maker?  Prom- 
issory notes,  both  before  and  after  maturity, 
are  negotiable  and  transferable,  and  the 
exigencies  of  business  and  trade  demand  the 
extension  rather  than  the  restriction  of 
these  qualities. 

We  fail  to  find  any  showing  of  fraud  in 
the  transaction  by  which  plaintiff  was  in- 
duced to  transfer  the  note  to  Wilson,  un- 
less it  must  be  said  as  a  matter  of  law  that 
the  transaction  was  fraudulent  because  it 
amounted  to  a  purchase  by  the  defendant  of 
his  own  debt,  and  because  the  plaintiff  sup- 
posed he  was  dealing  with  Wilson.  Leaving 
out  of  consideration  for  the  present  that 
feature  of  the  matter,  let  us  inquire  what 
finding  there  is  which  shows  fraud.  Find- 
ing No.  10  is  as  follows:  "Did  the  plain- 
tiff accept  $400  from  R.  C.  Wilson  for  an 
assignment  of  the  $1,200  note  and  mort- 
gage in  question,  relying  upon  his  own  gen- 
eral knowledge  of  the  defendant's  respon- 
sibility and  probable  ability  to  pay,  and 
induced  by  a  belief,  based  upon  such  knowl- 
edge, that  it  was  for  his  best  interest  to  ac- 
cept Wilson's  proposition  to  pay  said  sum 
for  such  assignment?  Answer:  Accepted 
on  R.  C.  Wilson's  representations." 

Other  findings  are  to  the  effect  that  Wil- 
son said  to  plaintiff,  in  substance,  that  the 
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note  and  mortgage  "were  of  very  little 
value,  and  would  be  very  difiicult  of  col- 
lection;" that  Wilson  knew  defendant  had 
made  arrangements  for  the  payment  or  pur- 
chase of  the  note,  and  concealed  that  fact 
from  the  plaintiff.  The  jury,  being  asked 
to  state  in  what  way  he  concealed  the  fact 
from  the  plaintiff  that  defendant  had  made 
these  arrangements,  answered  that  it  was 
done  by  leaving  the  name  of  the  assignee  out 
of  the  assignment.  Th  answer  is  meaning- 
less. It  would  have  been  an  equally  ap- 
propriate answer  if  they  had  been  asked  to 
state  in  what  way  Wilson  concealed  from 
plaintiff  t^e  existence  of  any  other  fact 
which  he  had  failed  to  mention.  If  they  had 
been  asked  to  state  in  what  way  he  con- 
cealed from  plaintiff  the  condition  of  de- 
fendant's health,  the  answer  would  have 
been  no  less  absurd.  The  jury  might  better 
have  answered,  "We  do  not  know."  The 
execution  of  a  blank  assignment  of  instru- 
ments is  a  common  practice.  The  assign- 
ment was  left  in  blank,  and  the  jury  found 
that  Hutchison's  name  was  written  in  after- 
wards in  order  that  he  might  execute  a 
proper  release  of  the  mortgage.  The  as- 
signment was  executed  by  the  plaintiff,  not 
by  Wilson.  The  plaintiff  was  willing  to 
execute  it  in  blank,  and  there  was  no  fraud 
in  the  act  of  Wilson  in  writing  in  the  name 
of  anyone  he  pleased.  The  plaintiff  sup- 
posed he  was  transferrin*?  his  right  in  the 
mortgage  to  Wilson:  and,  if  the  lattcr's 
name  had  been  written  in  the  assignment, 
plaintiff  would  liave  remained  equally  igno- 
rant of  the  fact,  if  it  was  a  fact,  that  his 
brother  had  made  arrangements  for  the  pur- 
chase or  payment  of  Uu?  note.  Moreover, 
there  is  no  showing  or  finding  that  the  de- 
fendant had  provided  a  fund  for  the  full 
payment  of  the  note.  The  most  that  is 
shown  is  that  he  had  arranged  with  a  bank- 
er to  buy  the  note  for  him.  How  much  he 
paid  the  banker  over  and  above  the  $400 
advanced  to  the  plaintiff,  or  how  he  paid 
it,  does  not  appear.  If  plaintiff  had  known 
that  his  brother  was  to  reimburse  Wilson, 
or  ha(J  already  advanced  the  money  to  Wil- 
son, he  might  still  have  been  willing  to  ac- 
cept that  sum  in  satisfaction  of  the  entire 
debt. 

It  certainly  does  no  violence  to  the  pre- 
sumed intention  of  the  parties  to  hold  him 
to  the  result  of  his  own  act  in  accepting 
the  $400  with  the  understanding,  at  least, 
that  he  was  parting  with  all  his  interest 
in  the  note,  and  that,  so  far  as  he  was  con- 
cerned, the  sum  he  received  was  to  be  in  full 
payment  of  his  claim.  So  far  as  shown  by 
the  evidence  or  findings,  the  money  actually 
received  by  the  plaintiff  was  advanced  by 
the  third  party.  Plaintiff,  therefore,  re- 
ceived  something  he  might  not  otherwise 
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have  received;  and  applying  the  rule  that 
any  benefit  or  advantage  accruing  to  the 
creditor,  however  slight,  is  a  sufficient  con- 
sideration to  support  the  agreement,  we 
think  it  must  be  held  that  a  consideration 
was  shown  in  this  case.  The  rule  that  a 
payment  of  a  lesser  sum,  accepted  with  the 
understanding  that  it  shall  be  in  full  dis- 
charge of  the  entire  debt,  will  not  bar  an 
action  to  recover  the  balance  unless  made 
upon  a  new  and  distinct  consideration,  rests 
rather  upon  technical  considerations  than 
upon  common  sense,  and  the  strict  adher- 
ence to  it  has  often  resulted  in  preventing 
justice  and  the  enforcement  of  the  real  in- 
tent of  the  parties.  As  we  have  seen,  the 
modem  tendency  of  the  courts  is  to  enlarge 
the  exceptions  to  the  rule  in  order  to  avoid 
its  harshness,  and  to  enforce  settlements, 
adjustments,  and  compromises.  It  is  al- 
ways necessary  that  the  minds  of  the  debtor 
and  creditor  meet  iipon  the  proposition  that 
the  receipt  of  the  lesser  sum  shall  extin- 
guish all  rights  on  the  part  of  the  creditor 
to  exact  further  payment.  Harrison  v.  Hen- 
derson, 67  Kan.  194,  62  L.R.A.  760,  100  Am. 
St.  Rep.  386,  72  Pac.  875;  Matheney  v.  El 
Dora4o,  82  Kan.  720,  28  L.R.A.(N.S.)  080, 
109  Pac.  166.  When  it  is  shown  that  the 
minds  of  the  parties,  whether  actinpr  by 
and  for  themselves  as  principals,  or  through 
others  as  agents,  have  met  and  agreed  upon 
this  point,  the  courts  should  reach  out  and 
seize  upon  any  possible  or  probable  benefit 
to  the  one,  or  loss  or  inconvenience  to  the 
other,  which  may  be  said  to  constitute  a 
consideration  for  the  new  agreement,  and 
thus  carry  into  effect  the  understanding  of 
the  parties. 

Wilson's  representations  were  merely  the 
expression  of  his  opinion.  Besides,  it  seems 
far-fetched  to  say  that  plaintiff  had  a  right 
to  or  did  relv  on  Wilson's  statement  aa  to 
the  financial  responsibility  of  his  brother, 
because  the  record  shows  that  he  must  have 
known  more  about  that  matter  than  Wil- 
son. The  defendant  is  his  brother.  In  this 
same  action  plaintiff  sues  upon  other  causes 
of  action  involving  an  account  showing 
numerous  business  transactions  between  the 
two  covering  a  period  of  thirteen  years,  and 
in  which  the  plaintiff  was  the  creditor  and 
his  brother  the  debtor.  They  lived  in  the 
same  neighborhood.  Part  of  the  account 
sued  for  is  for  labor  performed  by  plaintiff 
for  the  defendant.  Plaintiff  must  have 
known  about  his  brother's  financial  affairs. 
He  knew  the  note  had  been  given  to  take 
up  a  previous  note  for  $1,000  and  interest 
which  his  brother  had  been  unable  to  pay. 
So  far  as  the  record  shows,  the  $400  was 
advanced  by  a  third  party.  It  was  entirely 
satisfactory  to  plaintiff  until  he  learned 
subsequently  that  Wilson  had  been  acting  in 
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behalf  of  his  brother,  when  he  attempted  to 
repudiate  the  transaction,  but  retained  the 
payment. 

Property  of  all  kinds,  real  and  personal, 
is  purchased  every  day  by  agents  for  un- 
disclosed principals.  Why  may  not  an  in- 
dividual purchase  and  become  the  owner  of 
the  evidence  of  his  indebtedness?  It  is  a 
common  practice  for  the  state,  for  cities 
and  other  municipalities,  as  well  as  for  pri- 
vate corporations,  to  purchase  their  own 
bonded  indebtedness.  We  have  been  cited 
to  no  principle  of  law,  and  are  not  aware 
of  any,  which  would  prevent  an  individual 
from  going  into  the  market  and  purchasing, 
at  a  discount  or  otherwise,  securities  upon 
which  he  is  indebted  and  which  he  has  put 
in  circulation.  If  he  may  do  this  himself, 
he  may  accomplish  the  same  thing  by  an 
agent  who  acts  without  disclosing  the 
agency. 

We  think  the  trial  court  wisely  concluded 
that  the  findings  of  fact  might  be  per- 
mitted to  stand  as  approved  without  affect- 
ing the  rights  of  the  parties,  and  that  upon 
the  facts  plaintiff  cannot  maintain  the  ac- 
tion to  recover  on  the  note. 

There  is  a  cross  appeal  in  reference  to  the 
two  causes  of  action  upon  which  plaintiff 
recovered  a  small  judgment.  We  find  noth- 
ing substantial  in  the  claims  of  error  as  to 
these  matters,  and  the  judgment  will  be 
affirmed. 


VERMONT   SUPREME   COURT. 

ANDREW  F.  HILL,  Appt., 

V. 

R.  A.  RITCHIE  et  al. 

(—  Vt.  — ,  98  Atl.  497.) 

Subrogation  —  discharge     of     lien  — 
keeping  alive. 

1.  One  satisfying  a  lien  note  at  the  re* 
quest  of  the  property  owner,  upon  the  un- 
derstanding that  he  is  to  have  new  security 
upon  the  property  released,  acting  in  igno- 
rance of  a  second  mortgage  lien  on  the 
property,  although  it  is  on  record,  is  en- 
titled to  subrogation  to  the  rights  of  the 
first  lien  holder. 
For  other  caseSy  see  Subrogation,  III.  and  F. 

in  Dig.  1-52  V.  8. 

Note.  —  The  right  of  one  advancing 
money  to  pay  off  a  lien  or  encumbrance, 
upon  security  which  proves  defective,  to  bo 
subrogated  to  such  lien  or  encumbrance,  is 
discussed  in  the  notes  to  Capen  v.  Garrison, 
6  L.R.A.(N.S.)  838;  Southern  Cotton  Oil 
Ck).  V.  Napoleon  Hill  Cotton  Co.  46  L.R.A. 
(N.S.)  1049;  and  Berry  v.  Stigall,  60  L.R.A. 
(N.S.)  489;  and  see  also  'ater  case,  Boley  v. 
Daniel,  post  734. 
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Parties  —-  subrogation  •—  holder  of  dis- 
charged lien. 

2.  One  having  a  lien  on  property  which  is 
discharged  hy  a  stranger  is  not  a  necessary 
party  to  an  action  by  the  latter  to  secure 
subrogation  to  his  rights  as  against  a  sec* 
ond  lien  on  the  property. 
For  other  cases,  see  Parties,  II,  a,  8,  in  Dig. 

1-62  N.  8. 

(August  14,  1916.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Chancery  Court  for  Orleans  County 
dismissing  a  bill  filed  to  secure  subrogation, 
as  against  a  second  lien  on  property,  to  a 
lien  which  had  been  discharged  by  plaintiff. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Button  &  Mulcahy,  for  appel- 
lant: 

The  fraudulent  collusion  between  the  said 
Hanson  and  defendant  Ritchie  being  found, 
it  follows  that  the  court  of  equity  will  take 
jurisdiction  and  grant  adequate  relief  ac- 
cording to  the  prayer  of  the  plaintififs  bill. 

2  Pom.  Eq.  Jur.  §  910. 

In  granting  to  the  plaintiff  the  relief 
prayed  for,  the  defendant  Ritchie  is  not  in- 
jured, because  he  is  then  left  in  precisely 
the  same  situation  in  which  he  was  before 
the  said  Hanson  lien  was  canceled;  that  is 
to  say,  holding  a  mortgage  upon  said  horses, 
subject  to  said  Hanson  lien. 

2  Pom.  Eq.  Jur.  §  910,  p.  1627. 

If  a  stranger,  at  the  request  of  the  per- 
son primarily  liable  for  a  debt,  pays  the 
debt,  he  is  subrogated  to  the  rights  of  him 
who  is  paid,  even  though  such  stranger  does 
not  act  under  compulsion  nor  for  his  own 
protection. 

2  Pom.  Eq.  Rem.  §  921 ;  Warford  v.  Han- 
kins,  150  Ind.  489,  50  N.  E.  468;  Demeter 
V.  Wilcox,  115  Mo.  634,  37  Am.  St.  Rep. 
422,  22  S.  W.  613;  Martin  v.  Martin,  164 
111.  640,  56  Am.  St.  Rep.  219,  45  N.  E.  1007; 
MacGreal  v.  Taylor,  167  U.  S.  688,  42  L.  ed. 
326,  17  Sup.  Ct.  Rep.  961. 

The  rule  first  above  stated  seems  to  be 
qualified  in  some  jurisdictions,  including 
Vermont,  in  that,  in  order  to  be  entitled  to 
subrogation,  the  payment  must  either  be 
made  under  compulsion  or  the  necessity  of 
self-protection,  or  at  the  invitation  and  re- 
quest of  the  debtor,  with  the  understanding 
that  the  person  making  the  payment  shall 
be  subrogated  to  the  rights  of  the  creditor. 

Davis  V.  Davis,  81  Vt.  259,  130  Am.  St. 
Rep.  1035,  69  Atl.  876;  Home  Sav.  Bank  v. 
Bierstadt,  168  111.  618,  61  Am.  St.  Rep.  146, 
48  N.  E.  161;  Emmert  v.  Thompson,  49 
Minn.  386,  32  Am.  St.  Rep.  566,  52  N.  W. 
31;  Thompson  v.  Connecticut  Mut.  L.  Ins. 
Co.  139  Ind.  325,  38  N.  E.  796;  American 
Bonding  Co.  v.  National  Mechanics'  Bank, 
L.R.A.1917A. 


99  Am.  St.  Rep.  519,  note;  Straman  v. 
Rechtine,  58  Ohio  St.  443,  51  N.  £.  44; 
Crippen  v.  Chappel,  35  Kan.  495,  57  Am. 
Rep.  187,  11  Pac.  453. 

The  above  rule  applies  even  though  the 
creditor  was  ignorant  of  the  facts,  and 
transferred  the  note  and  mortgage  to  the 
debtor. 

Commercial  &.  Farmers'  Bank  v.  Scotland 
Neck  Bank,  158  N.  C.  238,  73  S.  E.  157. 

If  there  are  two  mortgages  on  the  same 
property,  the  second  having  been  taken  with 
knowledge  of  the  first,  one  who,  at  the 
debtor's  request,  pays  off  the  first  mortgage, 
upon  an  agreement  that  the  security  will 
be  kept  alive  for  his  benefit,  and  that  he 
shall  have  a  first  lien  for  the  money  fur- 
nished, will  be  subrogated,  in  equity,  as 
against  the  second  mortgagee,  to  the  rights 
of  the  first  mortgagee,  even  where  the  first 
mortgage  was  released,  and  the  person  ad- 
vancing the  money  took  a  new  mortgage, 
believing  that  it  would  be  a  first  lien,  and 
even  though  the  second  mortgage  was  re- 
corded when  the  last  mortgage  was  taken. 

Home  Sav.  Bank  v.  Bierstadt,  168  111. 
618,  61  Am.  St.  Rep.  146,  48  N.  E,  161; 
Emmert  v.  Thompson,  49  Minn.  386,  32  Am. 
St.  Rep.  566,  62  N.  W.  31;  Thompson  v. 
Connecticut  Mut.  L.  Ins.  Co.  139  Ind.  325, 
38  N.  E.  796;  American  Bonding  Co.  v.  Na- 
tional Mechanics'  Bank,  99  Am.  St.  Rep. 
519,  note;  Straman  v.  Rechtine,  58  Ohio 
St.  443,  51  N.  E.  44;  Crippen  v.  Chappel, 
35  Kan.  495,  57  Am.  Rep.  187,  11  Pac.  453; 
37  Cyc.  473. 

Subrogation  is  not  founded  upon  con- 
tract, but  is  the  creation  of  equity,  and  is 
enforced  solely  for  accomplishing  the  ends 
of  substantial  justice. 

Emmert  v.  Thompson,  49  Minn.  386,  32 
Am.  St.  Rep.  666,  52  N.  W.  31. 

This  mortgage  should  be  treated  as  su- 
perior to  that  of  defendant  Ritchie,  so  as  to 
give  the  plaintiff  the  security  agreed  upon, 
leaving  Ritchie  in  the  same  relative  position 
as  to  security  which  he  had  occupied  before. 

Demeter  v.  Wilcox,  115  Mo.  634,  37  Am. 
St.  Rep.  422,  22  S.  W.  613;  Home  Sav. 
Bank  v.  Bierstadt,  168  111.  618,  61  Am.  St. 
Rep.  146,  48  N.  E.  161 ;  Emmert  v.  Thomp- 
son, 49  Minn.  386,  36  Am.  St.  Rep.  566,  52 
N.  W.  31;  Thompson  v.  Connecticut  Mut. 
L.  Ins.  Co.  139  Ind.  325,  38  N.  E.  796; 
American  Bonding  Co.  v.  National  Me- 
chanics' Bank,  99  Am.  St.  Rep.  519,  note; 
37  Cyc.  473. 

The  fact  that  defendant  Ritchie's  mort- 
gage was  on  record  in  the  town  clerk's  of- 
fice at  Greensboro  does  not  affect  the  plain- 
tiff's equitable  right  to  subrogation,  for 
when  the  transactions  in  question  occurred^ 
the  plaintiff  had  no  knowledge  of  that  OKirt- 
gage.     Constructive  notice  alone  is  not  •! 
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sufficient  potency  to  overcome  the  plain- 
tiff's equity. 

Bruse  v.  Nelson,  36  Iowa,  167;  Wilkins 
V.  Gibson,  113  Ga.  31,  84  Am.  St.  Rep.  204, 
38  S.  E.  374. 

Mr.  W.  W.  Relrden,  for  appellee 
Ritciiie : 

Tiie  bill  having  been  dismissed  as  to  the 
defendant  Hanson,  no  decree  can  now  be 
made  reviving  said  lien  note  and  subro- 
gating the  plaintiff  to  the  rights  of  Hanson 
thereunder,  because  Hanson  is  no  longer  a 
party  to  this  action.  If  the  plaintiff  is  to  be 
subrogated  to  the  rights  of  Hanson  under 
said  lien  note,  Hanson  is  a  necessary  party. 

37  Cyc.  388,  389;  Schilb  v.  Moon,  50  W. 
Va.  47,  40  S.  £.  329;  Bond  v.  Montgomery, 
66  Ark.  563,  35  Am.  St.  Rep.  119,  20  S.  W. 
525;  Wilkins  v.  Gibson,  113  Ga.  31,  84  Am. 
St.  Rep.  204,  38  S.  E.  374. 

Tlie  payment  of  the  Hanson  note  by  the 
plaintiff  docs  not  entitle  him  to  be  sub- 
rogated to  the  rights  of  Hanson  under  his 
lien. 

Davis  v.  Davis,  81  Vt.  259,  130  Am.  St. 
Rep.  1035;  Downer  v.  Wilson,  33  Vt.  1; 
Collins  V.  Adams,  53  Vt.  433;  37  Cyc.  363; 
National  Bank  v.  Gushing,  58  Vt.  321; 
Arlington  State  Bank  v.  Paulsen,  57  Neb. 
717,  78  N.  W.  303;  Ocobock  v.  Baker,  62 
Neb.  447,  66  Am.  St.  Rep.  519,  72  N.  W. 
682;  Aultman  v.  Bishop,  63  Neb.  645,  74 
N.  W.  65;  Eaton  v.  Hasty,  0  Neb.  419,  29 
Am.  Rep.  365. 

There  was  no  fraud  or  collusion  on  the 
part  of  the  defendant  Ritchie. 

Boutwell  v.  Marr,  71  Vt.  1,  43  L.R.A.  803, 
76  Am.  St.  Rep.  746,  42  Atl.  007 ;  Sheple  v. 
Page,  12  Vt.  519;  8  Cyc.  621;  Spies  v.  Peo- 
pie,  122  111.  1,  3  Am.  St.  Rep.  320,  12  N.  E. 
865,  17  N.  E.  898,  6  Am.  Crim.  Rep.  570. 

Mr.  Horace  F.  Graham  for  appellee 
Hanson. 

Mnnson,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  hands  up  in  connection  with 
the  findings  of  the  chancellor  the  transcript 
of  the  testimony,  and  the  defendants  claim 
that  the  transcript  is  not  properly  before 
us.  This  question  we  do  not  find  it  neces- 
sary to  decide.  We  state  the  case  as  shown 
by  the  findings. 

October  20,  1914,  defendant  Flynn  bought 
of  one  Hanson  a  pair  of  horses  for  $500, 
giving  Hanson  a  lien  note  for  $400,  and  a 
horse  valued  at  $100,  on  which  defendant 
Ritchie  had  a  mortgapfe.  December  30th 
Flynn  gave  Ritchie  a  cliattel  mortgage  on 
the  Hanson  horses  and  other  property,  to 
secure  an  indebtedness  to  Ritchie  amount- 
ing to  about  $1,200.  Hanson  was  then 
pressing  Flynn  for  payment  and  threatening 
to  take  the  horses.  After  Ritchie  had  taken 
L.R.A.1917A. 


this  mortgage,  Hanson  told  him  that  he 
would  assign  the  lien  note  to  him  for  cash, 
discounting  it  $50.  February  16,  1916, 
Flynn  and  the  plaintiff  saw  Hanson,  and 
plaintiff  proposed  to  take  an  assignment  of 
the  lien  note  if  Hanson  would  discount  it 
$50.  Hanson  thereupon  asked  Ritchie  by 
telephone  what  he  should  do,  and  Ritehie 
replied  that  he  did  not  care  what  he  did, 
if  he  discharged  the  note.  Hanson  then 
told  plaintiff  and  Flynn  that  Ritchie  had 
guaranteed  the  payment  of  the  note,  and 
that  if  he  discounted  it  $50  he  should  not 
assign  it,  but  should  discharge  it.  Plaintiff 
then  gave  Hanson  a  check  for  the  amount 
of  the  note,  less  the  discount,  and  Hanson 
wrote  on  the  note  what  he  claimed  and  the 
plaintiff  considered  was  a  cancelation  of  the 
note.  Plaintiff  and  Flynn  then  went  to  the 
town  clerk's  office,  where  a  chattel  mortgage 
from  Flynn  to  the  plaintiff  was  made  and 
executed,  which  covered  the  Hanson  horses 
and  other  property.  On  the  following  day 
the  Hanson  lien  was  discharged  of  record. 

The  bill  charges  Flynn,  Ritchie,  and  Han- 
son with  fraud  and  collusion,  and  this  was 
claimed  from  the  above  facts  and  other  de- 
tails not  recited;  but  the  chancellor  has 
found  that  there  was  no  fraud.  It  is  found 
however,  in  terms,  that  when  the  plaintiff 
took  the  chattel  mortgage  from  Flynn  and 
caused  the  Hanson  lien  to  be  discharged,  he 
had  no  knowledge  of  the  chattel  mortgage 
given  by  Flynn  to  Ritchie,  and  supposed 
that  the  Hanson  horses  were  free  from  en- 
cumbrance except  the  lien  note.  But  the 
chancellor  finds  that  the  mortgage  to  Ritchie 
was  duly  recorded  in  the  chattel  mortgage 
records,  and  that  if  the  plaintiff  had  ex- 
amined the  records  he  could  have  readily 
found  that  such  a  mortgage  had  been  given." 

Hie  facts  reported  are  equivalent  to  a 
finding  that  the  plaintiff  paid  the  lien  note 
at  the  request  of  Flynn,  and  upon  an  under- 
standing with  Flynn  that  he  was  to  have  a 
new  security  on  the  property  released.  So 
the  plaintiff  was  not  an  intermeddler  or  a 
mere  volunteer,  and  his  payment  of  the  first 
lien  did  not  necessarily  give  priority  to  the 
second.  If  the  payment  was  made  under  a 
material  and  excusable  mistake  of  fact,  and 
no  rights  of  innocent  parties  have  inter- 
vened, the  first  security  will  be  kept  alive 
as  against  the  holder  of  the  subordinate 
lien.  It  is  distinctly  found  that  the  plain- 
tiff had  no  knowledge  of  Flynn's  mortgage 
to  Ritchie  when  he  paid  the  lien  note,  and 
supposed  that  the  property  was  free  from 
other  encumbrance;  but  it  is  not  found  in 
terms  that  his  action  was  induced  by  this 
mistaken  belief.  It  has  been  said  that  in 
cases  of  this  character  equity  will  infer 
that  the  transaction  was  induced  by  the 
mistake,  in  the  absence  of  a  finding  to  that 
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effect,  if  this  conclusion  ia  consiatent  with 
the  facts  reported.  It  is  not  necessary  to 
inquire  as  to  the  soundness  of  this  propo- 
sition; for  the  finding  that  the  plaintiff 
supposed  when  he  paid  the  lien  note  that 
the  Hanson  horses  were  free  from  other 
encumhrance  fairly  implies  that  he  had  this 
in  mind  as  an  inducement  to  the  action 
taken. 

The  chancellor  has  found,  and  has  ap- 
parently turned  the  case  upon,  the  facts 
that  the  Ritchie  mortga^  was  properly  re- 
corded, and  that  the  plaintiff  could  readily 
have  learned  from  the  records  that  such  a 
mortgage  had  been  given.  The  doctrine  of 
constructive  notice  is  not  applicable;  and 
we  think  the  findings  regarding  the  record 
do  not  constitute  a  defense.  An  examina- 
tion of  the  records  would  have  disclosed 
the  encumbrance,  but  the  question  ia  wheth- 
er an  examination  waa  required  by  the  rule 
of  diligence  applicable  to  the  case.  This 
is  not  a  case  where  the  relief  of  the  plain- 
tiff  will  cause  an  actual  loss  to  the  defend- 
ant. Ritchie  has  not  increased  his  invest- 
ment since  the  payment  of  the  lien  note,  and 
a  reinstatement  of  the  security  will  simply 
leave  him  in  his  original  position.  He  will 
lose  nothing  but  the  gain  which  would 
otherwise  have  accrued  to  him  from  the 
plaizffciff's  mistake.  Nothing  short  of  very 
culpable  negligence  will  bar  relief  in  these 
circumstances.  Parties  who  have  paid 
prior  liens  at  the  request  of  the  debtor  in 
ignorance  of  the  existence  of  subsequent  en- 
cumbrances have  been  held  entitled  to  the 
remedy  of  subrogation,  notwithstanding  a 
failure  to  examine  the  records.  Emmert  v. 
Thompson,  49  Minn.  386,  32  Am.  St.  Rep. 
566,  52  N.  W.  31 ;  Bruse  v.  Nelson,  35  Iowa, 
157.  And  see,  generally,  Wilkins  v.  Gibson, 
113  Ga.  31,  84  Am.  St.  Rep.  204,  38  S.  E. 
374;  Home  Sav.  Bank  v.  Bierstadt,  IQS  111. 
618,  61  Am.  St.  Rep.  146,  48  N.  E.  161; 
Heisler  v.  C.  Aultman  &  Go.  56  Minn.  454, 
45  Am.  St.  Rep.  486,  57  N.  W,  1053 ;  Seeley 
v.  Bacon,  —  N.  J.  Eq.  — ,  34  Atl.  139;  2 
Pom.  Eq.  Jur.  §  866. 

We  have  cases  in  which  it  has  been  said 
that  courts  of  equity  will  never  afford  re- 
lief where  a  party  has  acted  in  ignorance 
of  facts  which  could  have  been  ascertained 
by  the  exercise  of  due  diligence  and  inquiry. 
The  facts  of  these  cases  clearly  distinguish 
them  from  the  present  one.  In  McDaniels 
V.  Bank  of  Rutland,  29  Vt.  230,  70  Am.  Dec. 
406,  the  orator,  accepted  a  lien  in  full  satis- 
faction of  an  indebtedness  evidenced  by 
papers  which  were  in  his  possession,  but 
not  then  at  hand,  and  did  this  while  fully 
conscious  that  he  was  ignorant  of  the  bal- 
ance due.  In  Hyde  v.  Hyde,  50  Vt.  301,  the 
court's  comments  were  made  in  connection 
with  the  statement  that  the  orator's  igno- 
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ranee  was  due  to  his  failure  to  read  th« 
copy  of  the  petition  of  foreclosure  which 
was  served  on  him.  In  Francis  v.  Park,  55 
Vt.  80,  the  orator  had  failed  to  make  a  pay- 
ment required  by  a  judgment  in  ejectment^ 
and  sought  relief  on  the  ground  that  he 
supposed  the  instalment  was  payable  May 
1st  instead  of  April  Ist.  In  Bishop  v.  Al- 
len, 55  Vt.  423,  the  mortgagors  did  not 
know  that  a  certain  clause  was  in  the  mort- 
gage because  they  failed  to  read  it  or  have 
it  read  to  them.  JThe  bill  in  Durkee  v. 
Durkee,  59  Vt.  70,  8  Atl.  490>  was  brought 
to  establish  and  enforce  the  performance  of 
a  contract  under  which  the  defendant  was 
to  make  the  orator  his  heir.  In  Ripton  v. 
McQuivey,  61  Vt.  76,  17  Atl.  44,  the  prin- 
cipal statement  of  the  opinion  is  that  the 
parties  evidently  were  mistaken  as  to  the 
legal  effect  of  a  deed  to  husband  and  wife 
in  respect  to  the  doctrine  of  survivorship. 

There  is  nothing  in  the  facts  of  the  case 
that  shows  Hanson  io  be  a  necessary  party. 
His  lien  note  has  been  paid  and  canceled, 
and  the  priority  of  the  new  security,  given 
the  plaintiff  in  lieu  of  a  transfer  of  the 
lien  note,  can  be  established  without  setting 
up  Hanson's  former  interest  aa  a  medium. 
Priority  will  be  given  this  security  only  to 
the  amount  actually  paid  by  the  plaintiff. 

Decree  reversed,  and  cause  remanded, 
with  mandate  that  a  decree  be  entered  es- 
tablishing the  chattel  mortgage  given  hy 
Flynn  to  the  plaintiff  as  a  first  lien  on  said 
horses,  superior  to  the  mortgage  of  defend- 
ant Ritchie,  and  forever  enjoining  said 
Ritchie  from  asserting  or  enforcing  his 
said  mortgage  against  said  property,  and 
from  disposing  of  the  same  in  any  manner, 
without  first  satisfying  plaintiff's  said  mort- 
gage. 
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M.  C.  BOLEY,  Exr.,  etc.,  of  Louis  Boley, 
Deceased,  et  al.,  Appts., 

V. 

LEE  DANIEL. 
(—  Fla.  —,  72  So.  644.) 

Definition  —  subrogation. 

1.  Subrogation  is  the  substitution  of  one 
person  in  the  place  of  another  with  refer- 
ence to  a  lawful  claim  or  right. 
For  other  caaee,  see  8uhrogation,  in  Dig, 

1''52  N.  8. 

Headnotes  by  Whiitield,  J. 


Note.  —  As  to  right  to  subrogation  of  one 
advancing  money  to  pay  off  lien  or  encum- 
brance upon  security  which  proves  defeo- 
tive,  see  footnote  to  Hill  t.  &itehie,  ante^ 
731. 
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Subrogation  —  when  exists. 

2.  Subrogation  arises  by  operation  of  law 
where  one  having  a  liability  or  a  right  or 
a  fiduciary  relation  in  the  premises  pays  a 
debt  due  by  another  under  such  circum- 
stances that  he  is  in  equity  entitled  to  the 
security  or  obligation  held  by  the  creditor 
w^hom  he  has  paid.  This  is  called  ''l(^al 
subrogation." 

For  other  caaes,  see  Subrogation,  III.  in  Dig. 
i-5g  N.  8. 

Same  —  oontract  right. 

3.  Conventional  subrogation  depends  upon 
a  lawful  contract,  and  occurs  where  one 
having  no  interest  in  or  relation  to  the 
matter  pays  the  debt  of  another,  and  by 
agreement  is  entitled  to  the  securities  and 
rights  of  the  creditor  so  paid. 

For  other  caseSf  see  Subrogation,  III,  in  Dig. 
1-^2  N.  S. 

Mortgage  —  discharge  of  first  lien  — 
effect. 

4.  When  a  first  mortgage  lien  existing 
against  real  estate  is  paid  off  and  tlie  lien 
discharged,  the  lien  of  a  second  mortgage 
thereon  becomes  at  once,  by  operation  of 
law,  a  first  lien  on  the  property;  and  this 
first  lien,  and  the  right  to  enforce  it  as 
such,  are  vested  rights. 

For  other  cases,  see  Mortgage,  II.  in  Dig. 
1-^2  N.  8. 

Subrogation  —  denial. 

5.  Courts  of  equity  will  not  apply  the 
doctrine  of  subrogation  where  to  do  so 
would  be  to  deprive  a  party  of  a  legal  right. 
For  other  cases,  see  Subrogation,  I.  in  Dig. 

1-^2  N.  8. 

Same  —  payment  of  first  mortgage. 

6.  Where  a  party  who  is  under  no  duty, 
legal  or  otherwise,  to  pay  a  first  mortgage 
debt,  and  has  no  interest  in  the  property, 
loans  money  that  is  used  to  pay  off  such 
first  mortgage,  and  takes  a  mortgage  on 
the  same  and  other  property,  with  an  under- 
standing with  the  mortgagor  "that  he  was 
to  have  a  first  lien  on  the  property  covered 
by  said  mortgage,"  and  "in  the  belief  that 
there  were  no  other  liens  on  the  property 
caused  to  be  satisfied  on  record  the  first 
mortgage,"  with  no  agreement  that  the  se- 
curity of  the  first  mortgage  shall  be  kept 
alive  for  his  benefit,  there  is  no  clear  show- 
ing of  a  right  to  a  conventional  subroga- 
tion. 

For  other  oases,  see  Subrogation,  V,  in  Dig. 
1-52  N.  8. 

(July  27,  1916.) 

APPEAL  by  defendants  from  a  decree  of 
the  Circuit  Court  for  Escambia  County 
overruling  a  demurrer  to  a  bill  filed  to  sub- 
rogate plaintiff  to  the  lien  of  a  first  mort- 
gage which  had  been  canceled  by  him.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  E.  C.  Maxwell  and  George  W. 
P.  Whip,  for  appellants:  ^ 

One  is  not  subrogated  to  the  rights  of  an- 
LR.A.1917A. 


other  whei  it  clearly  appears  that  such  was 
not  the  intention  of  the  parties  concerned, 
and  no  rights  of  subrogation  can  be  enforced 
to  the  prejudice  of  an  innocent  third  person. 

37  Cyc.  475;  Lackawanna  Trust  &  S.  D. 
Co.  V.  Gomeringer,  236  Pa.  179,  84  Atl.  757; 
Garwood  v.  Eldridge,  2  N.  J.  Eq.  145,  34 
Am.  Dec.  195;  Ft.  Dodge  BIdg.  &  L.  Asso. 
V.  Scott,  86  Iowa,  431,  53  N.  W.  283;  Rice 
V.  Winters,  45  Neb.  517,  63  N.  W.  830. 

Messrs.  Watson  &  Pasco,  for  appellee: 

Where  the  owner  of  the  property  agrees 
that  a  third  party  shall  pay  off  a  mortgage 
then  existing  on  the  property,  and  have  a 
first  mortgage  as  security  for  the  loan  in 
paying  off  such  mortgage,  and,  acting  on 
said  agreement,  the  tliird  party  pays  off 
the  first  mortgage  and  has  the  same  can- 
celed of  record,  and  takes  a  new  mortgage 
in  ignorance  of  the  fact  that  there  was  a 
second  mortgage  on  the  property,  a  court 
of  equity  will  keep  such  canceled  mortgage 
alive  for  the  protection  of  such  mortgagee. 

Reilly  v.  Quigley,  99  Am.  Dec.  619,  note; 
Porter  v.  Curry,  99  Am.  Dec.  520,  note; 
Home  Sav.  Bank  v.  Bierstadt,  168  111.  618, 
61  Am.  St.  Rep.  146,  48  N.  E.  161;  Thomp- 
son v.  Connecticut  Mut.  L.  Ins.  Co.  130 
Ind.  325,  38  N.  E.  796;  Farm  Land  Mortg. 
&  Debenture  Co.  v.  Elsbree,  55  Kan.  562, 
40  Pac.  906;  Park  v.  Kribs,  24  Tex.  Civ. 
App.  650,  60  S.  W.  905;  Powers  v.  Mc- 
Knight,  —  Tex.  Civ.  App.  -— ,  73  S.  W.  549; 
Bankers'  Loan  &  Invest.  Co.  v.  Hornish,  94 
Va.  608,  27  S.  E.  469;  Cumberland  Bldg. 
&  L.  Asso.  V.  Sparks,  49  C.  C.  A.  510,  111 
Fed.  647;  Homojopathic  Mut.  L.  Ins.  Co.  v. 
Marshall,  32  N.  J.  Eq.  103;  Darrough  v. 
Herbert  Kraft  Co.  Bank,  125  Cal.  272,  67 
Pac.  983. 

Whitfield,  J.,  delivered  the  opinion  of 
the  court: 

This  suit  was  brought  against  Louis  Bo- 
ley  and  others.  After  Boley's  death  his  ex- 
ecutor was  made  a  party  defendant  in  his 
stead.  The  purpose  of  the  suit  is  to  have 
a  mortgage  held  by  Daniel  decreed  to  be  a 
first  lien  on  property  upon  which  Boley  has 
a  mortgage  prior  in  time  to  Daniel's  mort- 
gage, and  for  incidental  relief.  From  a 
decree  on  the  pleadings  granting  the  relief, 
the  defendants  appealed. 

It  appears  that  one  Waters  mortgaged 
proper^  described  as  lot  4,  block  131,  to 
Leslie  E.  Brooks,  to  secure  the  payment  of 
a  note  for  $500.  Brooks  assigned  the  note 
and  mortgage  to  a  third  party.  Brooks  ac- 
quired the  property  covered  by  the  mort 
gage,  and,  the  note  being  past  due.  Brooks 
borrowed  $500  from  Lee  Daniel  for  the  pur- 
pose of  paying  up  the  mortgage  indebted- 
ness, and  executed  to  Lee  Daniel  a  note  for 
$500,  with  a  mortgage  on  lot  4   and  the 
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south  6  feet  of  lot  5,  block  131.  Lee  Daniel 
made  the  loan  and  took  the  mortgage  from 
Brooks  ''in  the  belief  that  there  were  no 
other  liens  on  the  property,  and  caused  to 
be  satisfied  on  record  the  first  mortgage" 
given  by  Waters  to  Brooks.  Leslie  E.  Brooks 
conveyed  the  property  to  Bessie  B.  Brooks, 
wife  of  Harry  L.  Brooks.  After  the  execu- 
tion of  the  mortgage  from  Waters  to  Leslie 
E.  Brooks,  *'and  while  the  same  was  sub- 
sisting and  outstanding,  the  defendant  Louis 
Boley,  with  full  knowledge  of  the  existence 
of  the''  note  and  mortgage  from  Waters  to 
Brooks,  acquired  a  mortgage  lien  on  the 
property,  which  was  duly  recorded,  but  Lee 
Daniel  "had  no  actual  notice  or  knowl- 
edge thereof  when  he  took  his  mortgage 
"and  caused  to  be  satisfied  on  record  the 
first  mortgage"  from  Waters  to  Brooks. 
At  the  time  Lee  Daniel  "made  the  loan 
aforesaid,  it  was  understood  and  agreed  be- 
tween him  and  Brooks  that  he  was  to  have 
a  first  lien  on  the  property  covered  by  said 
mortgage."  The  question  to  be  determined 
is  whether  Daniel  is  entitled  to  be  subro- 
gated to  the  rights  of  the  first  mortgagee, 
whose  mortgage  was  canceled  upon  payment 
with  money  furnished  by  Daniel  for  that 
purpose. 

Subrogation  is  the  substitution  of  one 
person  in  the  place  of  another  with  refer- 
ence to  a  lawful  claim  or  right.  Subroga- 
tion arises  by  operation  of  law  where  one 
having  a  liability  or  a  right  or  a  fiduciary 
relation  in  the  premises  pays  a  debt  due  by 
another  under  such  circumstances  that  he 
is  in  equity  entitled  to  the  security  or  obli- 
gation held  by  the  creditor  whom  he  has 
paid.  This  is  called  "legal  subrogation." 
Conventional  subrogation  depends  upon  a 
lawful  contract,  and  occurs  where  one  hav- 
ing no  interest  in  or  relation  to  the  matter 
pays  the  debt  of  another,  and  by  agreement 
is  entitled  to  the  securities  and  rights  of 
the  creditor  so  paid.  See  Sheldon,  Subroga- 
tion, §§  2,  140;  Rice  v.  Winters,  45  Neb. 
617,  63  N.  W.  830;  Watson  v.  Wilcox,  39 
Wis.  643,  20  Am.  Rep.  63;  Home  Sav.  Bank 
V.  Bierstadt,  168  IlL  618,  61  Am.  St.  Rep. 
146,  48  N.  E.  161. 

As  Lee  Daniel  was  under  no  obligation 
whatever  to  pay  the  note  that  was  secured 
by  the  first  mortgage  on  the  property  given 
by  Walters  to  Brooks,  and  had  no  interest 
in  or  relation  to  the  property,  there  can  be 
no  legal  subrogation  of  Daniel  to  the  rights 
of  the  holder  of  the  first  note  and  mort- 
gage. If  there  can  be  a  subrogation,  it  must 
be  a  conventional  subrogation,  and  based 
on  an  agreement  of  the  parties  that  tlie  first 
mortgage  lien  shall  continue  for  the  benefit 
of  Daniel.  An  agreement  between  Daniel 
"and  the  mortgagors  that  he  was  to  have 
a  first  lien  on  the  property  covered  bv  said 
L.R.A.1917A. 


mortgage"  is  not  necessarily  an  agreement 
that  the  first  mortgage  lien  shall  remain  in 
force  for  the  benefit  of  Daniel.  It  is  true 
the  money  loaned  by  Daniel  was  obtained 
and  used  "for  the  purpose  of  paying  up 
the  mortgage"  which  was  superior  to  Boley's 
mortgage;  but,  as  Daniel  "had  no  actual  no- 
tice or  knowledge"  of  the  second  or  Boley, 
mortgage,  he  could  not  have  contracted  for 
a  continuance  of  the  first  mortgage  lien  as 
having  reference  to  Boley 's  mortgage.  The 
agreement  between  Daniel  "and  the  mort- 
gagors that  he  was  to  have  a  first  lien  on 
the  property  covered  by  said  mortgage"  was 
consistent  with  Daniel's  "belief  that  there 
were  no  other  liens  on  property,"  and  con- 
sistent with  Daniel's  action  under  such 
belief  when  he  "caused  to  be  satisfied  on 
record  the  first  mortgage."  If  Daniel  had 
known  of  the  Boley  mortgage,  the  cancela- 
tion of  the  record  of  the  first  mortgage 
would  most  probably  have  contained  some 
reference  to  a  reservation  as  against  the 
Boley  mortgage.  Besides  this,  the  agree- 
ment as  to  "a  first  lien  on  the  property  cov- 
ered by  said  mortgage"  relates  to  all  the 
property  in  the  mortgage,  some  of  which, 
though  a  small  part,  was  not  in  the  first 
mortgage.  Daniel  had  constructive  notice 
by  the  record  of  Boley 's  mortgage,  which  is 
binding  on  Daniel. 

The  fact  that  a  subsequent  mortgagee's 
lien  will  occupy  the  same  relation  to  the 
property  if  one  who  has  advanced  money 
secured  by  a  mortgage  on  the  real  estate, 
to  pay  off  the  prior  mortgage,  is  subrogated 
to  the  rights  of  the  holder  of  such  first 
mortgage,  aff'ords  no  reason  why  equity 
should  permit  the  party  so  advancing  the 
money  to  be  subrogated  to  the  rights  of  the 
holder  of  the  first  mortgage. 

W^hen  a  first  mortgage  lien  existing 
against  real  estate  is  paid  off,  the  lien  of 
a  second  mortgage  thereon  becomes  at  once, 
by  operation  of  law,  a  first  lien  on  the  prop- 
erty;' and  this  first  lien,  and  the  right  to 
enforce  it  as  such,  are  vested  rights. 

Courts  of  equity  will  not  apply  the  doc- 
trine of  subrogation  where  to  do  so  would 
be  to  deprive  a  party  of  a  legal  right.  Rice 
V.  Winters,  46  Neb.  617,  63  N.  W.  830;  Ft. 
Dodge  Bldg.  &  L.  Asso.  v.  Scott,  86  Iowa, 
431,  53  N.  W.  283;  Kitchell  v.  Mudgett,  37 
Mich.  81;  New  Jersey  Midland  R.  Co.  v. 
Wortendyke,  27  N.  J.  Eq.  668;  Holt  ▼. 
Baker,  58  N.  H.  276. 

Being  under  no  duty,  legal  or  otherwise, 
to  pay  the  first  mortgage  debt,  Daniel  is 
not  entitled  to  a  legal  subrogation  to  the 
prior  right  that  had  existed  in  favor  of  the 
first  mortgage  holder.  And  not  having 
shown  an  agreement  that  the  lien  of  the 
first  mortgage  should  be  kept  alive  for  his 
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benefit,  but  it  appearing  merely  that  the 
a^eement  was  for  "a  first  lien  on  the  prop- 
erty covered  by"  the  last  mortgage,  which 
included  other  property  besides  that  covered 
by  the  first  mortgage,  and  that  Daniel,  "in 
the  belief  that  there  were  no  other  liens  on 
the  property,  caused  to  be  satisfied  on  rec- 
ord the  first  mortgage,"  there  is  no  clear 
showing  of  a  right  to  a  conventional  sub- 
rogation. 

In  Home  Sav.  Bank  y.  Bieratadt,  supra, 
the  court  said:  "It  is  the  agreement  that 
the  security  shall  be  kept  alive  for  the  bene- 
fit of  the  person  making  the  payment  which 
gives  the  right  of  subrogation,  because  it 
takes  away  the  character  of  a  mere  volun- 
teer." 

Here  there  was  no  agreement  that  the  le- 


I  curity  of  the  first  mortgage  should  be  kept 
alive. 

In  Kmmert  v.  Thompson,  49  Minn.  38G,  32 
Am.  8t.  Rep.  566,  52  N.  W.  31,  the  court 
held  under  the  peculiar  facts  that  justice 
required  the  first  security  to  be  kept  alive 

The  conclusion  here  reached  is  not  incon- 
sistent with  the  decisions  in  Powers  v.  Mo- 
Knight,  —  Tex.  Civ.  App.  — ,  73  S.  VV.  «4»; 
Farm  Land  Morlg.  &  Debenture  Co.  v.  Kls- 
bree,  55  Kan.  562,  40  Pac.  906;  Bankers' 
Loan  k  Invest.  Co.  v.  Horniah,  94  Va.  60S, 
27  8.  K.  459 ;  Thompson  v.  C<mnectieut  Mut. 
L.  Ins.  Co.  139  Ind.  325,  38  N.  £.  79^ 

The  decree  is  reversed. 

Taylor,  Ch.  J.,  and  Shackleford,  Ck>ck- 
rell,  and  £llls,  JJ.,  concur. 


WASHINGTON  SUPREMIB  COURT. 
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CUEDITORS'    CLAIM    A    ADJUSTMENT 
COMPANY,  Appt., 

V. 

NORTHWEST  LOAN  &  TRUST  COM- 
PANY, Respt. 

(81  Wash.  247,  142  Pac   670.) 

Bnnk  —  guaranty  of  customer's  account 

<—  nitra  vires  —  estoppel. 

A  bank  cannot  plead  ultra  vires  to  a  guar- 
anty of  its  customer's  account  for  merdian- 
dise  which  is  shipped  in  reliance  on  the 
guaranty,  where  it  has  taken  good  security 
to  protect  itself  and  assured  the  vendor  of 
its  power  to  make  the  guaranty  when  he 
qu<»stioned  it. 
For  other  cases,  see  Corporations,  IV.  d,  S, 

iti  Dig.  1-52  X,  8. 

(August  13,  1914.) 

A  PPEAL  by  plaintiff  from  a  judgment  of 
Jl\  the  Supei'ior  Court  for  Spokane  County 
in  defendant's  favor  in  an  action  brought  to 
recover  an  amount  due  for  merchandise  pur- 
chased from  plaintiff's  assignor,  payment  of 
which  was  guaranteed  by  the  defendant. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Ueury  R.  Newton,  with  Messrs. 
Belden  St  liosey,  for  appellant: 

Although  the  contract  is  without  the  pow- 
ers of  a  corporation,  it  is  estopped  to  invoke 
the  plea  of  ultra  vires  when  tke  contract  is 
executed  and  the  corporation  has  reoeived 
benefits  thereunder. 

Xote.  —  The  question  how  far  a  private 
corporation  is  estopped  from  raising  the  de- 
fense of  ultra  vires  in  an  action  brought 
against  it  le  discussed  in  the  annotation 
following  0iu<E8T  V.  CinzBNS'  Nat.  Bastk, 
post,  749. 
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Denver  F.  Ins.  Co.  v.  McClelland,  9  Colo. 
11,  59  Am.  Rep.  134,  9  Pac.  771;  Tootle  v. 
First  Nat.  Bank,  6  Wash.  181,  35  Pac.  .345; 
Spokane  v.  Amsterdamsch  Trustees  Kan- 
toor,  22  Wash.  172,  60  Par.  141;  Dewey  v. 
Toledo,  A.  A.  &  N.  M.  U.  Co.  91  Midi.  351, 
51  N.  W.  1063. 

In  the  case  of  executed  contracts,  corpora- 
tions are  estopped  to  plead  ultra  vires  when 
the  other  party  to  the  contract  cannot  he 
placed  in  statu  quo,  or  has  altered  his  posi- 
tion to  his  disadvantage,  relying  upon  the 
contract. 

Chapman  t.  Iron  Clad  Rheostat  Co.  62  N. 
J.  L.  497,  41  Atl.  690;  State  Bd.  of  Agri. 
v.  Citizens  Street  R.  Co.  47  Ind.  407,  17  Am. 
Rep.  702;  Osmer  v,  Lemay-Wegmann  Brok- 
erage Co.  155  Mo.  App.  211,  134  S.  W.  65; 
McQuaig  ▼.  Gulf  Naval  Stores  Co.  56  Fla. 
505,  131  Am.  St.  Rep.  160,  47  So.  2;  Hutch- 
ins  V.  Planters  Nat.  Bank,  128  N.  C.  72, 
38  S.  E.  252;  Farmers'  &  M.  Nat.  Bank  v. 
Illinois  Nat.  Bank,  146  III.  App.  136;  See- 
ber  V.  Commercial  Nat.  Bank,  77  Fed.  957; 
First  Nat.  Bank  v.  Greenville  Oil  &  Cotton 
Co.  24  Tex.  Civ.  App.  645,  60  S.  W.  828. 

Mercantile  corporations  are  estopped  from 
pleading  ultra  vires  when  third  parties  who 
have  entered  into  contracts  relying  upon 
contracts  of  guaranty  executed  by  the  cor- 
poration cannot  be  placed  in  statu  quo. 

Timm  v.  Grand  Rapids  Brewing  Co.  IGO 
Mich.  371,  27  L.RA.(N.S.)  186,  125  N.  W, 
357;  Wittmer  Lumber  Co.  v.  Rice,  23  Ind. 
App.  586,  55  N.  K.  868;  Wheeler,  O.  &  Co. 
v.  Kverett  Land  Co.  14  Wash.  630,  45  Pac. 
316. 

Messrs.  Cor  diner  A  Cord  in  cr  and  A. 
C  Gallagher,  for  respondent: 

Tlxe  contract  of  guaranty  it)  strictly  an 
ultra  vires  contract,  and  is  not  binding  on 
defendant  because  it  was  beyoud  its  power 
to  make  it,  and  of  its  secretary  to  bind  de- 
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fendant  in  making  it,  of  which  factB  plain- 
tiff was  conclusively  charged  with  knowl- 
edge, and  defendant  is  not  estopped  to  set 
up  the  defense  of  ultra  vires. 

Washington  Mill  Co.  v.  Sprague  Lumber 
Co.  19  Wash.  105,  52  Pac.  1067;  Spencer  v. 
Alki  Point  Transp.  Co.  53  Wash.  77,  132 
Am.  St.  Hep.  1058,  101  Pac.  509;  Mooney  v. 
Mooncy  Co.  71  Wash.  258,  128  Pac.  225j 
Kom  V.  Cody  Detective  Agency,  76  Wash. 
540,  60  L.R.A.(N.S.)  1073,  136  Pac.  1165; 
Hamor  v.  Taylor-Rice  Engineering  Co.  84 
Fed.  392;  Central  Transp.  Co.  v.  Pullman's 
Palace  Car  Co.  189  U.  S.  24,  48,  69,  36  L. 
ed.  55,  64,  68,  11  Sup.  Ct  Rep.  478;  Stacy 
V.  Glen  Ellyn  Hotel  &  S.  Co.  223  111.  646, 
8  L.R.A.(N.S.)  966,  79  N.  E.  133;  Pull- 
man's Palace  Car  Co.  v.  Central  Transp.  Co. 
171  U.  S.  138,  43  L.  ed.  108,  18  Sup.  Ct. 
Rep.  808;  Louisville,  N.  A.  &  C.  R.  Co.  v. 
Louisville  Trust  Co.  174  U.  S.  652,  43  L. 
ed.  1081,  19  Sup.  Ct.  Rep.  817;  Pearce  v. 
Madison  &  I.  R.  Co.  21  How.  441,  16  L.  ed. 
184;  Pittsburgh.  C.  &  St.  L.  R.  Co.  v. 
Keokuk  &  H.  Bridge  Co.  131  U.  S.  371,  33 
L.  ed.  157,  9  Sup.  Ct.  Rep.  770;  Buckeye 
Marble  &  F.  Co.  v.  Harvey,  92  Tenn.  115, 
18  L.R.A.  252,  30  Am.  St.  Rep.  71,  20  S. 
W.  427;  Dresser  v.  Traders'  Kat.  Bank, 
165  Mass.  120,  42  X.  E,  (iG7;  Day  v.  Spiral 
Springs  Buggy  Co.  57  Mich.  146,  58  Am. 
Rep.  352,  23  N.  W.  628;  California  Nat. 
Bank  v.  Kennedy,  107  U.  S.  362,  42  L.  ed. 
198,  17  Sup.  Ct.'Rep.  831;  Deaton  Grocery 
Co.  V.  International  Harvester  Co.  47  Tex. 
Civ.  App.  267,  105  S.  W.  556;  First  Nat. 
Bank  v.  American  Nat.  Bank,  173  Mo.  163, 
72  S.  W.  1059;  McCormick  v.  Market  Nat. 
Bank,  165  U.  S.  538,  41  L.  ed.  817.  17  Sup. 
Ct.  Rep.  433;  Bowen  v.  Needles  Nat.  Bank, 
36  C.  C.  A.  553,  94  Fed.  926. 

Morris,  J.,  delivered  the  opinion  ol  the 
court : 

In  May,  1909,  A.  C.  Rice,  having  obtained 
the  contract  for  installing  the  electrical  fix- 
tures in  the  Federal  building  at  Spokane, 
wrote  to  the  Crown  Electrical  Manufactur- 
ing Company  at  St.  Charles,  Illinois,  re- 
questing prices  on  certain  fixtures.  The 
Crown  Electrical  Manufacturing  Company, 
replying  to  this  letter,  quoted  prices  to  Mr. 
Rice,  and  on  June  16th  Rice  wrote  a  letter 
to  the  Crown  Electrical  Manufacturing 
Company  accepting  its  offer,  and  a  second 
letter  inquiring  as  to  the  credit  conditions, 
saying  that  he  would  make  arrangements 
to  have  the  account  guaranteed  by  a  local 
bank.  This  course  being  satisfactory  to  the 
Crown  Electrical  Manufacturing  Company, 
Rice  obtained  a  guaranty  from  the  respond- 
ent, and  wired  the  Crown  Electrical  Manu- 
facturing Company  to  that  effect,  the  re- 
spondent upon  the  same  day  wiring  the ' 
L.R.A.1917A. 


Crown  Electrical  Manufacturing  Company 
as  follows: 

Spokane,  Wash.,   7-3-09. 
Crown  Elec.  Mfg.  Co. 

We  guarantee  A.  O.  Bice  bill  $2,000  fo» 
Spokane  Postofiice  Elec.  equipments. 

Northwestern  I^an  k  Trust  Co. 

Upon  receipt  of  this  telegram,  the  Crown 
Electrical  Manufacturing  Company  wrote  a 
letter  to  the  respondent,  part  of  which  is  as 
follows:  "We  have  your  telegram  statinj» 
you  will  guarantee  A.  C.  Rioe  bill  for  $2,000 
for  the  Spokane  Postoffice  equipment.  We 
would  like  you  to  confirm  this,  and  also 
state  that  you  are  in  a  position  where  you 
can  guarantee  this  so  that  it  will  be  binding, 
as  our  understanding  is  that  an  ordinary 
bank  guaranty  is  not  good  under  the  law, 
and^  of  course^  we  wish  this  to  be  what  it 
represents,  a  guaranty  in  fact.  We  have 
had  trouble  in  Washington  with  the  Oregon 
Trust  &  Savings  Bank  under  the  same  kind 
of  a  guaranty,  in  which  the  receiver  has  re- 
fused to  pay  when  they  went  into  bank- 
ruptcy, and  which  we  are  now  suing,  and 
consequently  do  not  wish  fo  get  tied  up  in 
another  deal  of  the  same  kind.'' 

In  response  to  this  letter,  the  respondent 
wrote  to  the  Crown  KlectricaL  Manufactur- 
ing Company  partly  as  follows:  "Replying 
to  your  letter  of  July  6th,  we  beg  leave  to 
say  that  we  do  now  confirm  our  telegram, 
and  inasmuch  as  we  have  taken  their  note 
secured  to  cover  any  payments  we  might 
make  up  to  $2,000,  we  surely  are  in  a  posi- 
tion to  guarantee  the  matter.  Our  ordinary 
telegraphic  guaranty  in  the  usual  order  of 
business  is  accepted  by  our  New  York  cor- 
respondents and  other  banks,  and  we  think 
your  statement  that  an  ordinary  bank  guar- 
anty is  not  good  under  the  law  is  perhaps 
too  full  a  statement  on  your  part.  The  wire 
or  telegram  that  we  sent  you  is  a  guaranty 
in  fact." 

About  the  same  time  Rice  wrote  a  letter 
to  the  Crown  Electrical  Manufacturing  Com- 
pany, part  of  which  is  as  follows:  "In  re- 
gards to  bank  guaranty  will  say  that  bank 
guarantying  payment  to  yon  is  controlled  by 
the  Gal  lands,  who  are  wealthy  brewers  and 
property  owners  of  this  city.  If  you  take 
time  to  look  up  Dun's  reports  you  can  read- 
ily satisfy  yourself  on  this  score.  The  bank 
here  are  themselves  protected  by  a  note  of 
$2,000,  signed  by  N.  E.  Rice  and  F.  £. 
Empey  and  myself.  Mr.  Empey,  my  brother- 
in-law,  and  N.  E.  Rice,  my  father,  are  worth 
in  the  neighborhood  of  $100,000.  So  the 
bank  is  amply  protected." 

On  July  2d  F.  £.  Empey,  N.  £.  Rice,  and 
A.  C.  Rioe  executed  and  delivered  to  the  re- 
spondent a  note  in  the  ordinary  form  for  the 
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teum  of  $2,000.  Tills  is  the  note  referred  to 
in  the  letters  of  Rice  and  respondent,  and 
the  record  shows  that,  as  stated  in  the  let- 
ters, It  was  given  for  the  purpose  of  pro- 
tecting the  resj)oiidcnt  against  any  loss  that 
ilii<;ht  come  to  it  by  reason  of  this  guaranty. 
'the  account  not  having  been  paid,  it  passed 
into  tlie  hands  of  the  appellant  througli  due 
usflignment,  and  tliis  action  wafl  brought  to 
recover  tlie  amount  due,  after  the  institu- 
tion of  suit  against  Rice  and  the  obtaining 
of  a  judgment  against  him  for  $1,724.10,  and 
the  return  of  execution  unsatisfied.  The 
court  below  dismissed  this  action,  holding 
that  the  act  of  respondent  in  entering  into 
the  contract  of  guaranty  was  Ultra  vires. 
The  defense  of  ultra  vires  is  one  with  which 
the  courts  have  had  much  trouble  in  at- 
tempting to  compel  some  corporations  to 
live  up  to  their  contracts,  and  much  has 
been  said  that  is  hard  to  reconcile.  Many 
cases,  among  which  may  be  dassed  those 
from  this  state,  have  refused  to  recognize 
this  defense  where  the  contract  has  been 
fully  executed,  and  where  in  its  performance 
one  party  has  received  and  retained  a  benefit 
or  the  otlier  has  sufiTercd  a  detriment  and 
cannot  be  placed  in  statu  quo.  Tootle  v. 
First  Nat.  Bank,  6  Wash.  181,  33  Pac.  343; 
Allen  V.  Olympia  Light  ft  P.  Co.  13  Wash. 
307,  43  Pac.  55;  Wheeler,  O.  A  Co.  v.  Everett 
Land  Co.  14  Wash.  630,  45  Pac.  316;  Spo- 
kane v.  Amsterdamsch  Trustees  Kantoor,  22 
Wash.  172,  60  Pac.  141. 

In  the  last  case  Thomas  v.  West  J'ersey 
R.  Co.  101  U.  S.  71,  25  L.  ed.  950,  and  Parish 
V.  Wheeler,  22  N.  Y.  494,  were  cited,  to  the 
effect  that  executed  dealings  of  corporations 
must  be  allowed  to  stand  for  and  against 
l>oth  parties  w^hen  the  plainest  rules  of  good 
faith  require  it.  The  statutes  of  this  state 
under  which  the  respondent  was  organized, 
and  from  which  it  derives  its  powers,  give  us 
no  aid  in  determining  the  power  of  this  cor- 
poration to  enter  into  contracts  of  this  char- 
acter. They  contain  neither  a  grant  of  such 
power  nor  a  prohibition  against  its  exercise. 
At  the  time  of  the  transaction  here  involved 
Bice  was  a  customer  of  respondent  bank,  and 
bad  been  since  the  preceding  October.  Such 
fact  was  held  in  Farmers'  &  M.  Nat.  Bank 
V.  Illinois  Nat.  Bank,  146  111.  App.  136,  to 
sustain  a  liability  against  the  bank  upon 
the  ground  that,  in  promising  to  honor  the 
draft  which  was  there  sought  tO  be  enforced 
BgalAflt  it,  the  bank  did  so  to  secure:  busi- 
ness for  one  of  its  customers,  in  whose  busi- 
ness it  in  turn  had  an  interest,  and  from 
which  it  hoped  to  derive  gain,  and  tliat  in 
extending  and  encouraging  its  customers' 
business,  the  bank,  from  a  business  stand- 
point, was  promoting  its  own  interest,  and 
for  that  reason  could  not  plead  ultra  vires 
as  a  defense.  This  holding  is  in  line  with 
L.R.A.1917A. 


those  cases  like  Tootle  v.  First  Nat.  Bank, 
supra,  which  take  the  position  that  the  re- 
ceiving and  retention  of  a  benefit  or  the 
8uflrei*ing  of  a  detriment  is  suiUcicnt  to  take 
away  the  defense  of  ultra  vires.  !Morse  on 
Banks  &  Banking,  §  740  (4),  states  as  the 
rule  that,  where  the  excess  of  power  is  not 
a  violation  of  tlie  statute,  but  of  the  com- 
mon law,  a  bank  will  be  liable  on  its  ultra 
vires  contract,  **providod  tliat  either  of  the 
following  combinations  of  facts  exist:  First, 
that  the  bank  has  received  benefit  from  the 
transaction  which  it  cannot  or  docs  not  re- 
store, .  .  .  or,  second,  that  the  opposing 
party  against  whom  the  plea  of  ultra  vires 
is  hurled  can  show  both  that  he  had  no 
notice,  actual  or  constructive,  that  the  con- 
tract WHS  ultra  vires,  .  .  .  and  that  he 
is  a  holder  for  value,  or  has  parted  with 
value  or  changed  his  condition  disadvanta- 
geously  by  reason  of  the  transaction." 

In  Hagerstown  Bfc.  v.  Loudon  Sav.  Fund 
Soc.  3  Grant,  Cas.  135,  the  supreme  court  of 
Pennsylvania' held  that,  though  the  act  of 
the  bank  was  unauthorized  and  bevond  its 
power,  as  betAveen  the  bank  and  those  who 
contracted  with  it  the  unauthorized  act 
would  become  a  part  of  the  usual  and  ap- 
propriate business  of  tlie  bank,  and  it  could 
not  avoid  liability.  The  following  cases 
hold  that,  while  generally  a  bank  has  no 
power  to  make  a  guaranty,  it  may  do  so  for 
the  protection  of  its  own  rights,  or  as  an  in- 
cident to  the  transaction  of  its  own  busi- 
ness: Ayer  v.  Hughes,  87  S.  C.  382,  69  S. 
E.  657;  Talman  v.  Rochester  Citv  Bank,  18 
Barb.  123;  People's  Bank  v.  Manufacturers' 
Nat,  Bank,  101  IT.  S.  181,  25  K  ed.  907; 
Commercial  Nat.  Bank  v.  Pirie,  27  C.  C.  A. 
171,  49  U.  8.  App.  590,  82  Fed.  799;  Thomas 
V.  City  Nat.  Bank,  40  Neb.  501,  24  L.R,A. 
263,  58  N.  W.  943;  Michie,  Banks  &  Bkg. 
681. 

The  last  authority,  at  page  682,  also  lays 
down  the  rule  that  a  bank  may  be  estopped 
to  deny  its  liability  on  a  guaranty  notwith- 
standing the  contract  was  ultra  vires,  when 
the  other  party  relfed  and  acted  thereon  to 
his  injury. 

In  Hutchins  v.  Planters*  Nat.  Bank,  128 
N.  C.  72,  38  S.  E.  2.52.  it  was  held,  in  rul- 
ing upon  a  demurrer  to  the  complaint,  Uiat 
liability  could  be  enforced  against  the  bank 
upon  its  guaranty  of  a  draft,  basing  such 
holding  upon  the  following  citations: 

"The  doctriu^  of  ultra  vires,  when  invoked 
for  or  against  a  corporation,  should  not  be 
allowed  to  prevail  where  it  would  defeat 
the  ends  of  justice  or  work  a  legal  wrong.'* 
Ohio  &  M.  R.  Co.  V.  McCarthy,  96  U.  S.  258, 
24  L.  ed.  693. 

"Although  there  may  be  a  defect  of  power 
in  the  corporation  to  make  a  contract,  yet 
if  a  contract  made  by  it  is  not  in  violation 
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of  its  charter  or  of  any  statute  prohibiting 
it,  and  the  corporation  has  by  its  promise 
induced  a  party  relying  ou  the  promise,  and 
in  execution  of  the  contract,  to  accept  money 
and  perform  his  part  thereof,  the  corpora- 
tion is  liable  on  the  contract."  State  Bd. 
of  Agri.  V.  GitiKens'  Street  R.  Co.  47  Ind. 
407,  17  Am.  Rep.  702. 

"\Miere  a  corporation  has  entered  into  a 
contract  which  has  been  fully  executed  ou 
the  other  part,  and  nothing  remains  for  it  to 
do  but  to  pay  tlie  consideration  promised,  it 
^tIU  not  be  allowed  to  set  up  the  plea  of 
ultra  vires."  Oil  Creek  &  A.  R.  R.  Co.  v. 
Pennsylvania  Transp.  Co.  83  Pa.  160,  2  Mor. 
Min.  Rep.  421. 

*'£ven  if  a  contract  is  ultra  vires,  yet  if 
it  is  not  illegal,  the  defendant  is  estopped 
from  setting  up  that  defense,  as  it  would 
be  a  fraud  on  the  plaintiff  to  allow  this  to 
be  done;  he  having  entered  into  the  trans- 
action relying  upon  said  contract."  Bush- 
nell  V.  Chautauqua  County  Nat.  Bank,  10 
Hun,  378.  See  also  Whitney  Arms  Co.  v. 
Barlow,  63  N.  Y.  62,  20  Am.  Rep.  504. 

Applying  these  principles  to  the  facts  of 
that  case,  tlie  court  added:  "It  does  not 
lie  in  the  defendant's  mouth  to  say  that  it 
had  no  author  it  v  to  do  what  it  did,  after 
the  plaintiff  has  shipped  his  hides,  relying 
upon  the  defendant's  promise  that  the  draft 
should  be  paid." 

The  lower  court  was  seemingly  of  the 
opinion  that  the  application  of  these  prin- 
ciples would  defeat  the  defense  of  ultra 
vires  in  case  an  ordinary  commercial  or  in- 
dustrial corporation  should  seek  its  pro- 
tection, but  that  public  policy  demands  a 
different  rule  when  applied  to  a  banking 
corporation.  So  far  as  public  policy  de- 
mands honesty  and  fair  dealing  ou  the  part 
of  corporations,  we  know  of  no  reason  why 
such  a  policy  should  include  one  class  of 
corporations  and  exclude  the  other.  Upon 
this  line  respondent  strongly  pleads  for  pro- 


tection to  respondent's  stockholders.  It  may 
well  be  doubted  whether  any  injury  can 
come  to  any  innocent  party  by  denying  to 
respondent  its  plea.  It  has  fortified  itself 
against  possible  loss  by  demanding  security 
for  its  indemnity  in  the  $2,000  note.  It 
may  safely  be  assumed  that,  before  accept- 
ing this  note,  the  bank  well  knew  that  it 
was  a  good  note,  collectable  on  condition 
broken,  so  that  in  fulflUing  its  contract  the 
bank  would  work  no  hardship  upon  its 
stockholders  or  deprive  them  of  assets  in 
which  they  had  the  right  to  share.  The  re- 
spondent not  only  freely  entered  into  this 
relation  with  the  Crown  Electrical  Manu- 
facturing Company,  but  after  the  electrical 
company  had  indicated  its  misgivings  as  to 
the  binding  force  of  the  guaranty,  and 
called  attention  to  its  understanding  of  the 
law  and  its  resort  to  legal  proceedings  to 
enforce  like  contracts,  respondent,  seeking 
to  allay  this  suspicion  and  to  establish  full 
reliance  upon  its  good  faith,  wrote  the  let- 
ter of  July  16th,  referring  to  the  fact  that 
it  has  secured  itself  with  the  $2,000  note, 
and  that  its  guaranties  are  accepted  by 
other  banks  and  are  to  be  received  as  "a 
guaranty  in  fact."  Having  lulled  the  elec- 
trical company  into  a  position  of  financial 
security  by  referring  to  its  protection 
against  loss  and  affirming  tliat  its  guaranty 
was  without  blemihh  of  either  law  or  fact, 
common  honesty  demands  an  enforcement  of 
the  contract.  We  have  no  hesitancy  in 
holding  that,  upon  the  facts  of  this  case, 
the  defense  of  ultra  vires  is  not  available 
to  tlie  respondent.  To  hold  otherwise  in 
the  light  of  this  record  would  be  to  encour- 
age fraud  and  bad  faith,  and  to  put  the 
law  in  the  position  of  awarding  a  premium 
to  dishonesty. 

The  judgment  is  reversed. 

Crow,  Ch.  J.,  and  Fuller  ton,  Parker, 
and  Mount,  JJ.^  concur. 


OKLAHOMA  SUPREME  COURT. 

N.  T.  GILBERT,  Trustee,  Plff.  in  Err., 

V. 

CITIZENS'  NATIONAL  BANK  OF  CHICK- 

ASHA. 

(—  Okla.  — ,  160  Pac,  635.) 

Evidenro  —  to  explain  writing. 

1.  Where  iho  words  employed  to  express 

Headnotes  by  Blrford,  C. 


Xote.  —  The  question  how  far  a  j)rivate 
corporation  is  estopped  from  raising  the  de- 
fense of  ultra  vires  in  an  action  brough't 
against  it  is  discussed  in  the  annotation 
foMowiiig  this  case,  post,  749. 
L.R.A.lfllTA. 


a  particular  condition  in  a  contract  in  writ- 
ing are  ambiguous  and  cannot  be  satisfac- 
torily explained  by  reference  to  other  por- 
tions thereof,  it  is  not  error  to  admit  parol 
evidence  to  show  the  meaning  intended  by 
the  parties  as  to  the  use  of  the  words  em- 
ployed. 
For  other  cneea,  see  Evidenioet  VI.  e,  in  Dig. 

Corporation  —  ultra   vires  contract  — 
enforcement. 

2.  A  plea  of  ultra  vires  is  available  to 
a  national  bank  in  a  suit  upon,  or  for  the 
enforcement  of,  a  contract  beyond  the  powers 
of  such  bank,  under  the  National  Banking 
Act  (Act  Cong.  June  3,  1864),  but,  if  the 
bank  has  received  the  money  or  property  of 
i  the  plaintiff  under  an  ultra  vires  contract 
'  not  malum  in  se,  and  refuses  to  return  the 
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same,  he  may  maintain  an  action  for  the 
recovery  of  so  much  of  such  money  or  prop- 
erty by  which  the  bank  liad  actually  bene- 
lited;  but  in  an  action  of  tort,  even  though 
an  ultra  viro^  contract  was  an  incident  lead- 
ing up  to  liio  tort,  tlie  plea  of  ultra  vires  is 
not  avHilai)ic  to  sucti  bank. 
For  olhcF  ca8*'Sy  see  Corporations,  IV,  d,  2, 
in  Uiij.  l-ru  S\  S. 

Kvidfiice  —  custom  —  pleading. 

J.  A  local  custom  or  usage  applying  to  a 
special  or  particular  class  of  business  may 
not  be  proven  to  explain  the  ambiguous 
terms  of  a  contract,  unless  the  existence  of 
such  custom  or  usage  is  pleaded. 
For  other  cases,  see  Kvuiettoe,  VI,  h;  Xlll, 

a,  in  Dig.  l-o2  A*.  8. 

Same  -^  objection  —  suneiencj. 

4.  An  objection  to  the  introduction  of 
such  testimony  that  the  same  is  "incompe- 
tent, irrelevant,  and  immaterial"  is  suffi- 
cient, in  the  absence  of  an  inquiry  by  court 
or  counsel  as  to  the  specific  grounds  of  the 
objection. 
For  oiher  cfists,  see  Trial,  I.  f,  in  Dig.  1^2 

N,  8. 

(October  17.  1916.) 

I^RROR  to  the  District  Court  for  Grady 
.J  County  to  review  a  judgment  in  favor 
(if  defendant  in  an  action  brought  to  recover 
the  proceeds  of  ^  certain  bales  of  cotton  al- 
leged to  have  been  converted  by  it  to  its 
own  account.    Reversed, 

Tlie  facts  are  stated  in  the  Commissioner's 
opinion. 

Messrs.  Stevens  A  Myers  and  Burwell, 
Crockett,  A  Johnson  for  plaintiff  in  error. 

Messrs.  K.  D.  AVclborne,  Stuart,  Crnse, 
&  Crnse,  and  S.  \\\  Hayes  for  defendant 
iu  error. 

Burford,  C,  filed  the  following  opinion: 
It  appears  from  the  record  in  this  case 
that  during  the  cotton  buying  season  of 
1910-11,  L.  M.  Potts,  who  resided  at  Chick- 
asha,  Oklahoma,  was  engaged  in  the  buying 
and  selling  of  cotton  upon  a  large  scale, 
throughout  the  country  tributary  to  Chicka- 
sha;  that  in  order  to  finance  his  operations 
he  made  arrangements  with  various  banks, 
among  tliem  the  Lawton  State  Bank  of  Law- 
ton,  Oklahoma.  The  effect  of  the  arrange- 
ment with  the  Lawton  bank  was  that  Potts 
was  to  buy  cotton  at  various  inland  towns 
surrounding  Lawton,  and  that  the  purchas- 
ers of  said  cotton  would  ship  the  same  to 
Potts,  at  Chicka^ha,  Altus,  and  Ilobart,  but 
principally  to  Chickasha,  for  concentration, 
compression,  and  reshipment,  there  being 
cotton  compresses  located  at  the  points 
named,  but  none  at  Lawton.  Bills  of  lading 
for  the  cotton  were  attached  to  a  draft 
drawn  by  the  shipper  against  Potts  and 
transmitted  to  the  Lawton  State  Bank,  and 
were  there  accepted  by  Potts  or  his  agent,  * 
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and  paid  by  the  Lawton  bank,  which  bank 
then  took  the  bills  of  lading,  detached  tiiem 
from  the  pliid  drafts,  and  transmitted  them 
to  the  Citizens'  National  Bank  of  Chickasha. 
It  is  agreed  that  the  whole  contract  between 
the  Lawton  bank  and  the  Chickasha  bank 
was  contained  in  the  correspondence.  After 
the  first  three  letters  transmitting  the  bills 
of  lading,  the  form  used  by  the  Lawton  bank 
was  the  same,  except  for  the  names  and 
amounts  therein  contained,  and  was  as  fol- 
lows : 

Citizens  National  Bank,  Chickasha,  Okla. 
Gentlemen : 

We  beg  to  inclose  you  herein  shipper's 
order  bill  of  lading.  No.  D-0,  covering 
25  bales  of  cotton  shipped  from  Snyder, 
Oklahoma,  and  signed  by  J.  A.  Kreuger,  as 
shipper,  and  consigned  to  the  order  of  M.  L. 
Potts,  Chickasha,  Oklahoma. 

Please  hold  same  in  trust  for  us,  notifying 
Mr.  Potts  and  receipting  to  us. 

Very  truly  yours, 

Cashier. 

The  Chickasha  bank  acknowledged  receipt 
of  these  bills  of  lading  upon  a  form  which 
stated:  ''We  hold  in  trust  for  your  account 
with  L.  M.  Potts,  bills  of  lading  or  compress 
ticket  for bales  of  cotton." 

It  was  undisputed  at  the  trial  that  the 
cotton  bought  by  Potts  at  the  various  in- 
land towns  was  of  widely  varying  kinds  and 
grades,  and  that  in  the  cotton  business  when 
cotton  was  resold  to  Eastern  buyers  or  to 
exporters,  it  was  not  only  usual,  but  abso- 
lutely necessary,  in  order  to  make  a  sale,  to 
reclassify  the  cotton,  inasmuch  as  the  pur- 
chasers would  buy  so  many  bales  of  cotton 
of  approximately  the  same  grade  and  class. 
In  order  that  this  might  be  done  the  Chicka- 
sha bank  turned  over  to  Potts  the  various 
bills  of  lading  sent  it  by  the  Lawton  bank. 
Potts  paid  the  freight  upon  the  bills  of  lad- 
ing, had  the  cotton  transferred  to  the  com- 
press, there  Compressed  alid  reclassified,  re- 
ceiving from  the  compress  company  what 
were  known  as  cotton  tickets,  one  repre- 
senting each  bale  of  cotton  sold  and  de- 
livered, and  identified  by  a  number,  and 
that  after  he  had  reclassified  and  sold  the 
cotton  he  made  up  a  new  bill  of  lading  which 
was  attached  to  the  draft  against  the  pur- 
chaser for  the  amount  of  the  cotton  so  sold, 
and  that  these  drafts  were  regarded  as  cash. 
Necessarily  in  the  prosecution  of  such  a 
business  the  cotton  paid  for  by  the  Lawton 
bank  was  not,  and  could  not,  be  sold  in  lots 
which  contained  only  cotton  paid  for  by 
that  bank,  but  the  natural  and  necessary  re- 
sult of  the  business  was  that  each  draft  up- 
on the  exporter  was  for  cotton  whieh  was 
paid  for  not  only  by  the  Lawton  bank,  hut 
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hy  the  Chxokasha  bank,  whicli  was  also  ad- 
vancing Potts  money,  and  by  various  other 
banks  throughout  Texas  and  Oklahomai 
which  banks  were  advancing  him  funds  in 
the  same  manner  as  the  Lawton  bank. 

Payments  were  made  from  time  to  time  to 
the  creditors  of  Potts  by  means  of  these  dif- 
ferent drafts,  and  at  tlie  close  of  the  season 
there  was  unpaid  to  tlie  Lawton  bank  the 
proceeds  of  536  bales  of  cotton,  and  Potts 
was  indebted  to  said  bank  in  excess  of  $24,- 
000.  It  was  agreed  that  the  value  of  the 
538  bales  of  cotton  not  accounted  for  was 
much  in  excess  of  the  amount  owed  by  Potts. 

Under  this  state  of  affairs  N.  T.  Gilbert, 
as  trustee  of  the  Lawton  bank,  which  had 
meanwhile  gone  into  voluntai-y.  liquidation 
in  order  to  reorganize  as  a  national  bank, 
brought  this  action  against  the  Chickasha 
bank,  alleging  the  delivery  of  the  bills  of 
lading  under  the  contract  as  aforesaid,  and 
that  the  Chickae«ha  bank  had  converted  the 
proceeds  of  the  536  bales  of  cotton  to  their 
own  account,  and  had  applied  the  proceeds 
of  the  same  to  the  payment  and  discharge  of 
the  obligations  of  Potts  to  the  Chickasha 
bank,  with  knowledge  of  the  source  from 
which  the  same  was  derived.  The  Chicka- 
sha bank  alleged  various  defenses,  of  which 
the  principal  ones  urged  at  the  trial  were 
that  if  its  conduct  in  turning  the  bills  of 
lading  over  to  Potts  were  in  violation  of 
the  contract,  the  Lawton  bank  knew  of  the 
way  tlie  drafts  were  being  handled,  and  had 
received  the  proceeds  of  drafts,  which  in- 
cluded the  proceeds  not  only  of  cotton  paid 
for  by  it,  but  cotton  paid  for  by  the  various 
other  banks,  and  had  thus  acquiesced  in  the 
actions  of  tlie  Chickasha  bank ;  further,  that 
the  contract  made  with  the  T/awton  bank 
was  ultra  vires  and  void,  and  also  denying 
generally  the  allegations  of  the  plaintiff's 
petition. 

Upon  the  issues  thus  formed  a  trial  was 
had  to  a  jury  who  returned  a  verdict  for  the 
defendant.  From  the  judgment  on  such  ver- 
dict, a  motion  for  new  trial  having  been 
overruled,  the  plaintiff  prosecutes  error  to 
this  court. 

'ilie  question  to  be  first  determined  is 
whether  or  not  the  trial  court  erred  in  ad- 
mitting testimony  tending  to  explain  the 
contract  made  between  the  two  banks.  After 
a  careful  examination  of  the  whole  record 
we  are  satisfied  that  in  so  doing  the  trial 
court  did  not  commit  any  error.  It  is  true, 
as  contended  by  the  plaintiff,  that  in  some 
cases  the  words  "hold  in  trust"  might  have 
a  definite,  legal  meaning,  and  that  parol 
evidence  to  attempt  to  vary  or  explain  such 
meaning  would  not  be  competent,  but  in 
construing  any  contract  the  necessary  facts 
and  surrounding  circumstances  which  must 
have  been  and  were  known  by  the  parties 
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must  be  taken  into  consideration.  Here  it 
I  must  have  been  known  to  any  man  of  ordi- 
nary business  intelligence  that  the  cotton  rep- 
resented by  the  bills  ol  lading  sent  to  the 
Chickasha  bank  was  on  the  cars ;  that  actual 
possession  of  it  could  not  be  obtained  with- 
out the  surrender  of  the  bills  ol  lading,  which 
it  is  to  be  here  noted  were  what  is  known 
as  "shipper's  order"  bills  of  lading,  and  that 
the  freight  must  be"  paid;  that  if  these 
things  were  not  done  the  cotton  was  subject 
to  heavy  demurrage  charges,  and  ultimately, 
if  not  taken  up,  would  be  sold  by  the  rail- 
road company  for  the  payment  of  its  freight. 
It  must  have  be«i  known  to  the  Chickasha 
bank  that  the  Lawton  bank  had  some  spe- 
cial interest  in  these  bills  of  lading,  very 
probably  as  creditors  of  Potts.  Under  these 
circumstances,  we  think,  it  cannot  be  said 
that  the  Chickasha  bank  was  bound  to  look 
only  at  the  ordinary  meaning  of  the  words 
"hold  in  trust,**  and  to  simply  take  and  keep 
the  bills  of  lading  until  such  time  as  the 
Lawton  bank  should  demand  their  return. 
Especially  is  this  true  in  view  of  the  words 
contained  in  the  letter,  to  the  effect  that 
the  Chickasha  bank  was  to  notify  Potts.  If 
the  Chickasha  bank  was  simply  to  act  as 
trustee  for  the  Lawton  bank,  why  notify 
Potts?  In  what  way  would  he  be  concerned 
in  such  transactions?  Clearly  it  was  im- 
plied from  the  face  of  the  letters  themselves 
that  Potts  had  something  to  do  with  the 
transaction.  Clearly  from  the  nature  of  the 
business,  which  must  have  been  and  was 
known  to  both  banks,  the  interest  of  Potts 
in  the  bills  of  lading,  which  called  for  noti- 
fication to  him,  must  have  something  to  do 
with  his  making  or  assisting  in  making 
some  disposition  of  the  cotton  represented 
by  the  bills  of  lading.  What  was  that  in- 
terest of  Potts?  What  was  the  duty  of  the 
Chickasha  bank  under  such  a  letter?  The 
letter  itself  does  not  state.  It  is  admitted 
that  these  letters  and  the  receipt  above  set 
out  constitute  the  whole  contract.  Under 
such  circumstances  we  have  no  hesitancv 
in  saying  that  the  contract  was  ambiguous 
upon  its  face,  and,  if  it  was,  it  is  apparent 
that  between  the  parties  parol  evidence 
was  competent,  not  to  vary,  but  to  explain, 
the  contract  and  show  what  the  meaning  of 
such  parties  was  when  they  entered  into  it. 
Janes  v.  Citizens'  Bank,  9  Okla.  546,  80  Pac. 
290;  Cohee  v.  Turner,  37  Okla.  778,  132 
Pac.  1082;  First  Nat.  Bank  v.  Womack,  — 
Okla.  — ,  156  Pac.  208;  Barricklow  v.  Boice, 
—  Okla.  — ,  150  Pac.  1004.  As  to  this 
meaning  there  was  wide  variance  l^etween 
the  plaintiff  Gilbert,  who  was  president  of 
the  Lawton  bank,  and  the  cashier  of  the 
lawton  bank,  on  the  one  hand,  and  the  of- 
ficers of  the  Chickasha  bank,  and  the  as- 
sistant  cashier   of   the  Lawton   bank,   who 
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wrote  the  letters  in  questicm,  on  the  other 
hiind. 

Taking  the  teatimony  of  the  plaintiff  in 
the  case,  the  witness  Gilbert,  esiplaining  the 
meaning  of  tlie  contract,  testified  as  fol- 
lows : 

Q.  Did  ypu  ever  at  any  time  give  the 
Chickasha  bank  speciiic  instructions  and 
directions  not  to  turn  these  bills  of  lading 
over  to  Mr.  Potts  until  they  got  the  cotton 
tickets?  That  they  should  not  turn  over 
these  bills  of  lading  to  Potts  until  he  sur- 
rendered the  cotton  tickets! 

A.  I  would  BB^  not,  that  no  speoific  in- 
structions were  given  to  them.  I  would 
qualify  it  by  saying  tlmt  along  with  these 
bills  of  lading  these  letters  were  sent  to 
them  which  have  been  introduced,  asking 
that  they  be  held  in  trust  for  us. 

Q.  Did  any  of  those  letters  state  how  long 
the  bills  of  lading  should  be  held  in  trust? 

A.  I  think  not. 

Q.  Did  you  intend  the  Chickasha  bank 
should  hold  the  bills  of  lading  for  any 
specified  time,  and  then  send  the  bills  of 
lading  back  to  you? 

A.  I  would  hardly  say  that  it  was  the 
intention  that  the  bills  of  lading  should  be 
sent  back. 

Q.  Did  you  intend  that  they  should  hold 
the  bills  of  lading  forever  t 

A.  No,  sir. 

Q.  You  intended  that  those  bills  of  lading 
should  be  turned  over  to  Mr.  Potts? 

A.  No,  sir. 

Q.  Whom  did  you  expect  them  to  be  de- 
livered to? 

A.  We  expected  them  to  be  surrendered  to 
the  railroad  company  in  return  for  com- 
press tickets,  covering  the  same  cotton. 

Q.  That  is  what  you  intended? 

A.  Yes,  sir. 

Q.  Did  you  intend  that  this  cotton  should 
be  reshipped  from  Chickasha? 

A.  Yes,  sir. 

Q.  By  whom? 

A.  By  Mr.  Potts.    .    •    • 

Q.  How  much  were  you  paying  the  Chick- 
asha bank  for  holding  those  bills  of  lading 
in  trust? 

A.  We  did  not  pay  them  anything. 

Q.  Did  you  agree  to  pay  them  anything? 

A.  No,  sir;  we  did  not. 

Q.  Did  you  expect  to  pay  them  anything? 

A.  No,  sir;  we  did  not.     .     .     . 

Q.  Did  he  .(meaning  Potts)  have  a  right 
to  ship  it? 

A.  Certainly.    .    .    . 

Q.  You  expected  tliem  (meaning  the 
Chickasha  bank)  to  go  to  the  depot  and 
surrender  the  bills  of  lading? 

A.  Y'^es,  sir. 

Q.  And  get  the  compress  ticket? 
L.PuA.1917A. 


A.  Let  me  testify  and  I  will  answer  the 
questions.  I  don't  want  you  to  testify  for 
me. 

Q.  Go  ahead. 

A.  We  expected  the  bank  or  the  runner  to 
go  to  the  agent  of  the  railroad  company  and 
exchange-  the  bills  of  lading  for  compress 
tickets  and  hold  the  tickets  until  Mr.  Potta 
was  ready  to  ship  the  cotton  out.  Potts 
knows  from  his  records  just  what  partic- 
ular bales  of  cotton  are  covered  bv  these 
particular  tickets.  When  he  sells  the  cot- 
ton he  can  make  out  an  invoice  and  sell  n 
certain  number  of  bales  of  cotton,  weigh 
so  much,  and  list  them  and  fix  up  the  bill 
ol  lading,  and  then  attach  to  it  the  draft 
which  he  has  drawn  with  a  new  bill  of  lad- 
ing and  have  the  bank  make  the  transfer 
again,  which  would  be  an  opposite  transfer 
from  the  other  one,  exchanging  the  compress 
tickets  lor  the  new  outgoing  bill  of  lading. 

Q.  Wliat  transfer  would  that  be? 

A.  He  would  have  the  bank  transfer  the 
compress  tickets  for  the  new  bill  of  lading. 

Q.  You  expected  the  bank  at  Chickasha 
would  first  take  the  bills  of  lading  to  the 
railroad  company  and  get  the  compress 
tickets  ? 

A.  Yes,  sir. 

Q.  And  Potts  would  make  out  an  out- 
going bill  of  lading? 

A.  Yes,  sir. 

Q.  And  Potts  would  bring  that  bill  of 
lading,  signed  by  the  bank,  and  surrender 
for  the  tickets? 

A.  I  don't  think  Potts  would  get  the  bills 
of  lading  signed  until  the  compress  tickets 
were  delivered.  The  bank  would  send  their 
runner  again  to  the  agent,  and  the  agent 
would  sign  the  bill  of  lading  and  receive 
the  compress  tickets.    .    .     . 

Q.  Did  you  tell  the  bank  that  you  would 
pay  them  for  their  runner  to  go  make  these 
exchanges? 

A.  No,  sir. 

Q.  And  you  did  not  expect  to  pay  them 
for  it? 

A.  No,  sir. 

Q.  If  you  had  sent  them  (meaning  the 
bank)  a  bill  of  lading  with  draft  attached, 
or  if  you  had  sent  the  bills  of  lading  and 
written  them  the  amount  of  the  draft,  it 
would  have  notified  them  that  he  owed  you 
on  that  cotton? 

A.  Yes,  sir. 

Q.  And  you  did  not  do  that  in  a  single 
instance? 

A»  No,  sir. 

It  seems  also  from  the  record  that  some 
of  the  eotton  was  shipped  to  other  points 
than  Chickasha  for  eortcentration  and  com- 
pression. 

Upon  this  testimony   we  are  confn)nted 
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with  the  contention  on  behalf  of  the  defend* 
Aut  that  any  errors  made  in  the  trial  court 
were  immaterial  for  ttie  reason  that  the 
contract  of  the  Chickasha  hank  was  nltra 
vires  and  void,  and  that  therefore  the  plain- 
titf  could  not  recover  upon  the  undisputed 
evidence  in  the  case,  and  that  anv  error  com- 
mitted  by  the  trial  court  was  immaterial. 

It  is  urged  by  counsel  for  defendant  in 
error  that  in  our  decision  of  this  question 
we  ought  to  be  governed  by  the  decisions 
of  the  Supreme  Court  of  the  United  States. 
We  have  no  hesitancy  in  following  tliis  sug- 
gestion, not  only  by  reason  of  the  high 
learning  and  authority  of  that  court,  and 
that  upon  questions  involving  the  power  of 
national  banks,  our  decisions  may  in  certain 
cases  be  reviewable  in  that  court,  but  also 
by  reason  of  that  decent  comity  between 
the  courts  of  the  states  and  those  of  the 
nation  which  the  Supreme  Court  of  the 
United  States  itself  affords  to  decisions  of 
the  state  courts  upon  questions  of  local  law, 
and  which  in  turn  we  should  afford  to  that 
court  upon  questions  peculiarly  within  its 
province.  This  we  have  consistently  done, 
beginning  with  Johnston  Fife  Hat  Co.  v. 
National  Bank,  4  Okla.  37,  44  Pae.  1»2, 
through  Shawnee  Nat.  Bank  v.  Purcell 
Wholesale  Grocery  Co.  34  Okla.  34,  41 
L.R.A.(N.S.)  404,  124  Pae.  603,  and  Crow- 
der  State  Bank  v.  ^tna  Powder  Co.  41 
Okla.  39C,  post,  1021,  138  Pae.  392,  down  to 
the  recent  case  of  First  Nat.  Bank  v.  Wo- 
mack,  —  Okla.  — ,  150  Pae.  208.  But  upon 
principles  announced  in  the  decisions  of  the 
Supreme  Court  of  the  United  States  itself, 
it  seems  that  we  may  concede,  without  de- 
ciding, that  the  contract  in  this  case,  as  de- 
fined by  the  plaintiff,  is  beyond  the  scope 
of  tlie  powers  conferred  upon  national  banks, 
witliout  the  result  contended  for  by  defend- 
ant following  such  a  concession.  The  Su- 
preme Court  of  the  United  States,  without 
deviating  from  the  principle  as  stated  in 
Le  la  Vergne  v.  German  Sav.  Inst.  175  U. 
S.  40,  44  L.  ed.  65,  20  Sup.  Ct.  Rep.  20, 
that  where  the  suit  is  upon  an  executed  con- 
tract the  corporation  may  set  up  ultra  vires 
to  defeat  a  recovery,  has  still  held,  as  stated 
in  that  case,  that,  if  the  action  be  upon  a 
quantum  meruit  for  the  money  or  benefit 
actually  received  by  tlie  bank,  and  the  trans- 
action was  not  malum  in  se,  the  action  may 
be  maintained,  and  has  followed  the  doctrine 
of  De  la  Vergne  v.  German  Sav.  Inst,  supra, 
through  many  decisions,  the  most  recent  of 
which  are  Aldrich  v.  Chemical  Nat.  Bank, 
176  U.  S.  618,  44  L.  ed.  611,  20  Sup.  Ct. 
Rep.  498;  Citizens'  Cent.  Nat.  Bank  v.  Ap- 
pleton,  216  U.  S.  196,  54  L.  ed.  443,  30 
Sup.  Ct.  Rep.  364;  and  Rankin  t.  Emigii, 
218  IT.  S.  27,  54  L.  ed.  5)15,  30  Sop.  Ct. 
Rep.  672,  where  reooveriea  were  had  as  for 
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money  had  and  received,  the  eourt  saying, 
as  in  Central  Transp.  Co.  v.  Pullman's  Pal- 
ace Car  Co.  139  U.  S.  24-00,  35  L.  ed.  55- 
68,  11  Sup.  Ct.  Rep.  478,  488,  that  "to  main- 
tain such  an  action  is  not  to  affirm,  but 
to  disaffirm,  the  unlawful  contract." 

These  principles  have  had  the  concurrence 
of  this  court  in  Shawnee  Nat.  Bank  v.  Pur- 
cell Wliolesale  Grocery  Co.  34  Okla.  34,  41 
L.R.A.(N.S.)  494,  124  Pae.  603;  Crowder 
State  Bank  v.  ^tna  Powder  Co.  41  Okla. 
395,  post,  1021,  138  Pae.  392;  and  First 
Nat.  Bank  v.  Womack,  —  Okla.  — ,  166 
Pae.  208.  The  Supreme  Court  of  the 
United  States  has  also  held  to  the  broad 
principle  applicable  to  this  case,  that 
where  the  action  is  for  a  tort  the  defense 
of  ultra  vires  does  not  apply.  This  doctrine 
was  stated  in  Merchant's  Nat.  Bank  v.  State 
Nat.  Bank,  10  Wall.  604,  645,  19  L.  ed. 
1008,  1018,  where  the  court  said:  "Cor- 
porations are  liable  for  every  wrong  of 
which  they  are  guilty,  and  in  such  cases,  the 
doctrine  of  ultra  vires  has  no  application." 

The  doctrine  was  applied  to  a  case  of  con- 
version the  same  as  the  case  at  bar  in  First 
Nat.  Bank  v.  Graham,  100  U.  S.  699,  25 
L.  ed.  750,  1  Am.  Neg.  Cas.  588.  There  a 
bank,  as  a  gratuitous  bailee,  had  received 
certain  bonds,  the  interest  on  which  the  of- 
ficers would  collect  and  place  to  the  credit 
of  the  depositor.  The  bonds  were  entirely 
lost  by  gross  negligence,  no  benefit  accruing 
to  the  bank  or  any  other  person,  except  the 
thief  who  obtained  them.  There  was  no 
charge  of  collusion.  The  bank  pleaded  ultra 
vires.  The  court  said:  ''Conceding  for  the 
moment  that  the  contract  was  illegal  and 
void  for  the  reason  alleged  in  behalf  of  the 
bank,  the  consequence  insisted  upon  w^ould 
by  no  means  follow.  There  was  no  moral 
turpitude  on  either  side, — certainly  none  on 
the  part  of  the  depositor.  She  was  entitled 
at  any  time  to  reclaim  the  securities.  The 
bank  w^as  bound  in  good  faith  and  in  law 
to  return  them,  or  to  keep  them,  without 
gross  negligence,  until  they  were  called  for. 
If,  when  applied  for,  they  wei^e  refused,  it 
cannot  be  doubted  that  they,  or  their  value, 
according  to  the  form  of  action  adopted, 
might  have  been  recovered.  White  v.  Frank- 
lin Bank,  22  Pick.  181.  If  the  bank  had  de- 
stroyed them  or  had  thrown  them  into  the 
street,  whereby  they  were  lost  to  the  plain- 
tiff, the  liability  of  the  bank  would  have 
been  the  same.  To  have  kept  them  with 
gross  negligence,  whereby  the  same  conse- 
quence to  the  plaintiff  was  incurred,  in- 
volved necessarily  the  same  result  to  the 
depositary.  The  only  way  of  escape  from 
liability  open  to  the  latter  would  have  been 
to  return  the  property  to  the  owner,  or  to 
get  rid  of  its  possession  otherwise  in  some 
lawful  way.  Gross  negligence  on  the  part 
of  a  gratuitous  bailee,  though  not  a  fraud,. 
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im  in  legal  effect  the  same  thing.  Foster  v. 
Essex  Bank,  17  Mass.  479,  9  Am.  Dec.  168, 
I  Am.  Neg.  Gas.  502.  It  is  a  tort,  and  an 
action  on  tlie  case  is  the  appropriate  remedy 
for  such  a  wrong.  In  many  cases  wiiere 
there  is  a,  valid  contract  it  may  be  regarded 
only  as  an  inducement  and  as  raising  a  duty, 
for  the  breach  of  which  an  action  may  be 
brought  ex  contractu  or  ex  delicto,  at  the 
option  of  the  injured  party.  1  Chitty,  PL 
161.  Corporations  are  liable  for  every 
wrong  they  commit,  and  in  such  eases  the 
doctrine  ol  ultra  vires  has  no  application." 

It  seems  from  these  decisions  that  a  clear 
distinction  must  be  made  according  to  the 
form  of  actioa  brought  by  plaintiff,  and 
that  where  the  action  is  and  can  be  main- 
tained ex  delicto,  the  question  of  a  benefit 
received  by  the  bank  has  nothing  to  do  with 
the  determination  of  the  liability,  nor  is  ul- 
tra vires  a  defense.  As  is  said  by  Mr.  Morse 
in  his  work  on  Banks  and  Banking,  §  727: 
"A  distinction  must  be  made  at  the  outset 
between  ultra  vires  transactions  which  con- 
stitute a  tort  and  those  involving  natters 
of  contract.  No  plea  of  ultra  vires  can  ever 
avail  to  ward  off  liability  for  a  tort.  A 
tort  is  always  ultra  vires.  It  would  be  a 
lamentable  state  of  law  in  which  a  court 
would  allow  a  defendant  to  say,  'I  exceeded 
my  power,  and  as  the  law  will  not  recognize 
any  transaction  that  involves  its  own  viola- 
tion, you  cannot  recover.'  The  law  will 
recognize  its  own  violation  to  punish  it  and 
compel  justice,  and  prevent  a  wrongdoer 
from  taking  advantage  of  his  own  wrong." 

In  First  Nat.  Bank  y.  Anderson,  172  U. 
S.  578,  43  L.  ed.  &58,  19  Sup.  Ct.  Rep.  284, 
the  Supreme  Court  of  the  United  States 
again  denied  the  right  to  plead  ultra  vires, 
as  against  an  action  for  conversion.  The 
second  paragraph  of  the  syllabus  to  that 
case  reads:  ''A  national  bank  which,  being 
authorized  by  the  owner  of  notes  in  its  pos- 
session to  sell  them  to  a  third  party,  pur- 
chases them  itself  and  converts  them  to  its 
own  use,  is  liable  to  their  owner  for  their 
value,  as  for  a  conversion,  even  though  it 
was  not  within  its  power  to  sell  them  as 
the  owner's  agent." 

We  do  not  understand  that  any  of  the 
more  recent  decisions  of  the  Supreme  Court 
oi  the  United  States  in  any  way  weaken  the 
force  of  these  decisions.  In  this  jurisdiction 
the  doctrine  of  First  Nat.  Bank  v.  Graham, 
supra,  was  followed  by  the  supresM  court  of 
the  territory  in  Jolinston  Fife  Hat  Co.  v. 
National  Bank,  4  Okk.  17,  26,  35,  44  Pac. 
192.  The  conduct  of  the  bank  in  that  case 
'^amounted  to  a  conversion,"  and  after  a 
lengthy  review  of  the  authorities  it  was  held 
that  the  bank  was  liable,  regardless  of  the 
plea  of  ultra  vires* 

Applyioig  these  principles  to  the  ease  at 
L.R.A,1917A. 


bar,  it  seems  that  if  the  Chickasha  bank, 
under  the  construction  of  the  contract  given 
it  by  the  plaintiff,  turned  over  the  bills  of 
lading  to  Potts,  by  gross  or  ordinary  negli- 
gence, depending  upon  whether  or  not  it  was 
a  gratuitous  bailee,  and  failed  to  either  re- 
turn them  to  the  Lawton  bank  upon  demand, 
or  to  account  for  their  proceeds,  it  would 
be  liable  to  the  Lawton  bank  in  an  action 
for  conversion,  regardless  of  the  receipt  of 
any  benefit  by  the  Chiokasha  bank,  since  in 
an  action  of  tort  the  limitation  of  recovery 
to  the  benefit  received  does  not  apply,  and 
conversion  lies  as  well  where  the  wrongful 
act  is  for  the  benefit  of  a  third  party  as 
where  it  is  for  the  benefit  of  the  tort-feasor. 
Addison,  Torts,  g  82;  Cooley,  Torts,  859- 
861;  Street,  Foimdations  of  Legal  Liability^ 
pp.  235  et  seq.,  and  cases  cited. 

It  is  to  be  noted  that  in  this  case  there 
is  involved  the  element  of  a  positive  act 
in  delivering  the  bills  to  Potts,  distinguish- 
ing it  from  those  cases  holding  that  conver- 
sion does  not  lie  for  a  loss  by  a  bailee 
through  pure  negligence,  such  as  negligent- 
ly allowing  live  stock  to  die,  etc. 

We  are  far  from  determining  that  plain- 
tiff's construction  of  the  contract  was  true, 
or  that  the  Lawton  bank  did  not  acquiesce 
in  the  construction  or  the  conduct  in  rela- 
tion to  the  contract  by  the  Chidcasha  bank, 
but  we  are  of  the  opinion  that  the  trial 
judge  was  correet  in  saiding  the  case  to  the 
jury  rather  than  in  disposing  of  it  upon 
the  plea  of  ultra  vires. 

Passing  to  the  assignments  of  error  urged 
by  the  plaintiff,  the  most  serious  appears 
to  be  the  admission  over  the  objection  and 
exception  of  the  plaintiff  of  certain  testi- 
mony tending  to  show  a  custom  in  and 
around  Chickasha,  existing  between  the 
banks  and  ootton  buyers,  to  allow  the  cotton 
buyer  to  take  bills  of  lading,  held  as  col- 
lateral seciHrity,  for  the  purpose  of  enabling 
such  buyer  to  reship  and  reclassify  the  cot- 
ton, have  it  compressed,  and  transact  the 
other  business  necessary  to  its  sale.  This 
custom  was  not  pleaded  by  the  defendant. 
His  hve  defenses  vrere:  First,  the  general 
issue;  second,  the  autiiority  of  the  cashier; 
third,  ultra  vires;  fourth,  that  Potts  repre- 
sented himself  to  be  the  agent  of  the  Lawton 
bank  to  receive  these  bills  of  lading,  and, 
believing  him  to  be  such,  the  Chicka^a 
bank  turned  them  o>ver  to  him,  and  that  the 
Lawton  bank  knowingly  aeeepted  the  pro- 
ceeds of  the  acts  of  Potts,  and  thereby  rati- 
fied his  agency,  and  was  estopped  to  deny 
it;  and,  fifth,  that  if  there  was  any  liabil- 
ity, that  it  dkl  not  exceed  the  amount  owing 
by  Potts  to  the  Lawton  bank.  None  of  theso 
defeases  put  the  plaintiff  upon  notice  that 
the  defendant  would  attempt  to  explain  the 
terms  of  the  contract  itself  by  testimony 
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as  to  a  local  custom,  applicable  only  to  the 
cotton  business. 

In  Smith  v.  Stewart,  29  Okla.  2tt,  116 
Pac.  182,  plaintiff  alleged  that  he  bought 
certain  cotton  of  defendant,  and  that  de- 
fendant guaranteed  the  weights  at  the  oom- 
press.  Upon  the  trial  he  attempted  to  prove 
not  an  express  guaranty,  but  that  there  was 
a  custom  that  the  seller  should  guarantee 
the  weight.  The  evidence  in  this  regard  was 
rejected  by  the  trial  court  because  not 
pleaded,  and  upon  appeal  this  court  said: 
"There  are  probably  several  reasons  why 
this  evidence  was  not  properly  admissible 
under  the  state  of  the  case  at  the  time  it 
was  offered.  A  sufficient  reason  is  that  it 
is  generally  the  rule  that,  before  a  local 
^custom  or  usage  applying  to  a  special  or 
particular  class  of  business  may  be  made  the 
basis  of  recovery,  it  must  be  pleaded  by  the 
party  relying  on  it.  Harnett  v.  Holdrege, 
5  Neb.  (Unof.)  314,  97  N.  W,  443;  First 
Nat.  Bank  v.  Farmers'  A  M.  Bank,  56  Keb. 
149,  76  N.  VV.  430;  Mobile  Fruit  &  Trading 
Co.  V.  Judy,  91  111.  App.  82;  Norwood  v. 
Alamo  F.  ins.  Co.  13  Tex.  Civ.  App.  475, 
35  S.  W.  717;  Oriental  Lumber  Co.  t.  Blades 
Lumber  Co.  103  Va.  730,  60  S.  K.  270;  22 
Enc.  PL  &,  Pr.  406.  Some  courts  have  recog- 
nized exceptions  to  the  general  rule,  but  it 
is  not  necessary  to  notice  them  here." 

That  case  and  the  one  at  bar  are  very 
similar.  This  possible  distinction  may  be 
noted  that  in  Smith  v.  Stewart,  the  evidence 
offered  was  for  the  purpose  of  establishing 
a  term  of  the  contract,  whereas  in  the  case 
at  bar  it  is  said  that  the  evidence  but  tends 
to  explain  and  make  clear  a  term  already  a 
part  of  the  agreement.  It  is  important 
therefore  to  ascertain  whether  or  not  tliere 
arc  any  exceptions  to  the  rule  stated  in 
Smith  V.  Stewart,  within  which  the  case  at 
bar  falls.  As  to  the  general  doctrine  there 
stated  it  might  be  as  logically  said  that  the 
rule  is  as  applicable  where  the  evidence  is 
offered  as  the  basis  of  a  defense  as  of  a  re- 
covery. 

The  possible  exception  to  which  reference 
is  made  in  Smith  v.  Stewart,  supra,  is  doubt- 
less that  suggested  by  the  language  ol  22 
Ene.  PI.  &  Pr.  406-408,  cited  in  the  opin- 
ion. It  is  there  said:  *'It  baa  been  held 
in  numerous  eases  that  a  general  and  well- 
established  usage  or  custom,  w  one  actually 
known  to  the  parties  to  a  contract,  consti- 
tuies  the  common  understanding  of  the  par- 
ties, and  should  be  retorted  to  as  aiding  in 
the  interpretation  of  the  contract  in  an  ac- 
tion thereon,  and  that  evidence  of  such  usage 
or  custom,  though  local,  may  be  admitted 
without  being  specially  pleaded;  at  least 
wiier^i  it  does  not  contradict  or  vary  the 
contjraet  unreasonably  and  does  not  violate 
established  law/' 
L.R.A.1917A. 


A  number  of  cases  are  cited  in  support  of 
this  statement  of  the  text.  Considering 
them  and  others  bearing  upon  the  subject, 
we  find  in  Fish  v.  Crawford  Mfg.  Co.  120 
Mich.  500,  79  X.  W.  793,  the  question  was 
whether  the  seller  of  lumber  was  liable  for 
certain  inspection  charges  upon  an  alleged 
implied  contract  to  pay  sudi  charges.  It 
was  there  held  that  evidence  that  a  custom 
existed  that  the  seller  should  pay  such 
charges  was  admissible  without  being  plead- 
ed, since  it  was  *'only  a  matter  ol  evidence, 
adduced  for  the  purpose  of  showing  what 
the  implied  contract  between  the  defendant 
and  plaintiff  was." 

In  Breen  v.  Moran,  51  Minn.  525,  53  N. 
W.  755,  evidence  of  a  local  custom  as  to 
how  measurement  of  certain  stone  sold 
should  be  made  by  the  ''square  yard"  was 
admitted  without  being  pleaded.  There  was 
a  definite  contract  for  the  sale  of  the  8tone„ 
payment  to  be  made  at  so  much  per  square 
yard,  and  the  controversy  was  as  to  whether 
such  measurement  was  to  be  made  in  tho 
completed  work  for  which  the  stone  ^vas 
sold,  or  by  taking  the  aggregate  measure- 
ment of  the  faces  of  the  stone  blocks.  Here, 
apparently,  the  evidence  was  admitted  tu 
explain  an  ambiguity  in  the  written  con- 
tract, but  the  court  does  not  p^ut  it  upon  any 
exception  to  the  general  rule,  but  aays:  '*\Ve 
are  of  the  opinion  that  a  custom  in  its 
proper  sense,  even  though  local,  need  not 
ordinarily  be  pleaded." 

The  doctrine  is  squarely  contrary  to  the 
decision  of  this  court  in  Smith  v.  Stewart, 
supra,  and  to  the  great  weight  of  authority. 

sillier  V.  Insurance  Co.  of  N.  A.  1  Abb.  N. 
C.  470,  somewhat  supports  the  rule  suggest- 
ed in  22  Knc.  PI.  &  Pr.  supra.  That  case  in- 
volved a  suit  for  oommissions.  There  was  an 
agreement  as  to  the  amount,  but  not  as  to 
the  time  of  payment.  Evidence  was  admitted 
as  to  a  custom  covering  the  time  when  pay- 
ment of  such  commission  was  due.  The 
court  held  the  evidence  admissible  undar  a 
general  denial,  saying:  ''We  think,  also, 
that  evidence  of  the  custonk  was  admissible 
under  the  general  denial  contained  in  the 
answer.  When  proved,  it  became  one  of  the 
eonatituents  of  the  contract,  and  the  state- 
ment thereof  in  the  complaint,  therefore, 
varied  from  the  one  actually  made,  llie 
provision  of  the  Code  {%  149)  which  re- 
quires new  matter  to  be  specially  pleaded 
applies  oftiy  to  matters  of  defense  arising 
after  the  contract  was  made." 

This  ease*  however,  gives  the  question 
here  involved  little  consideration^  and  nei- 
tlter  cites  nor  considers  any  of  t^e  authori- 
ties on  the  proposition.  Lowe  v.  Lehman,  15 
Ohio  St.  179,  involved  a  oustou  as  to  meas- 
uring brick.  It  was  held  the  evidenee  as  to 
•ustom  might  be  admitted  without  being 
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pleaded.  The  court  there,  without  consider- 
ing the  general  subject,  simply  holds  the 
rule  itia))plicable  in  that  case,  saying:  "It 
would  be  impractical  to  apply  the  rule  that 
special  customs  must  be  specially  pleaded, 
to  cuses  like  the  present.  No  authority  for 
such  application  of  the  rule  is  shown  by 
counsel.  Pleadings  would  be  almost  endless 
if  parties  were  bound  to  set  out  in  them  all 
the  shades  and  variations  in  the  meaning  of 
terms  employed  in  contracts.  The  rule 
scfuis  to  be  to  require  each  party  to  come 
to  the  trial  prepared  to  "meet  questions  of 
that  kind  without  special  notice." 

But  the  same  court  in  Palmer  v.  Humis- 
ton,  87  Ohio  St  401,  45  L.R.A.(N.S.)  640, 
101  N.  K.  288,  in  a  case  involving  a  custom 
of  physicians  and  surgeons,  said:  *'If  he 
is  relying  upon  a  professional  custom  or 
usage  obtaining  among  good  surgeons  at 
the  time  and  in  the  place  where  the  oper- 
ation is  performed,  which  would  avoid  the 
liability  charged,  he  must  specially  plead 
that  particular  usage  or  custom." 

Jn  that  case  the  surgeon  had  admitted  a 
contract  to  perform  an  operation,  and  al- 
leged that  the  use  of  certain  sponges  was 
iKroessary,  but  upon  the  trial  sought  to  avoid 
liability  for  leaving  one  of  the  sponges  in 
the  patient's  body  by  proving  a  custom  to 
the  effect  that  the  nurse  in  attendance  had 
charge  of  the  sponges,  and  was  responsible 
iot  their  being  properly  accounted  for,  after 
the  operation.  This  testimony  would  in  ef- 
fect explain  and  modify  the  terms  of  the 
contract,  in  the  performance  of  which  it 
was  alleged  the  use  of  the  sponges  was  neces- 
sary. But,  as  above  stated,  the  Ohio  court, 
in  the  later  decision  holds  that  such  a  cus- 
tom must  be  specially  pleaded. 

Ifarishrough  v.  Neal,  04  Va.  722,  27  S.  E. 
59ti,  cohsidered  a  case  where  there  was  no 
contract  between  the  parties,  except  what 
the  law  implied,  and  where  the  action  was 
brought  to  recover  what  the  services  per- 
formed were  reasonablv  worth.  In  such  a 
case  the  court  said:  "ITiere  does  hot  seem 
to  be  any  good  reason  why  he  should  siet  up 
in  his  pleadings  a  local  usage  or  rtistom  by 
Whfcli  the  value  of  the  services  are  fixed, 
since  he  is  entitled  to  recover  what  is  usual 
and  customary  for  like  services." 

The  decision  can  hardly  be  said  to  be  an 
authority  for  the  exception  claimed,  especial- 
ly in  view*  of  Oriental  I^umber  Co.  v.  Blades 
Lumber  Co.  103^  Va.  730,  60  S.  E.  270,  where 
the  court  apparently  limited  the  doctrine 
of  the  Hansbrou^h  Case  to  the  facts  of  that 
case,  saying:  "'Hiere  is  some  conflict  among 
the  authorities  as  to  the  necessity  of  pleadt 
ing  a  custom  or  usage  of  trade.  See  12  Oyc. 
1007,  and  notes,  ^  Enc.  PL  k  Pr.  403,  and 
cases  cited.  But  whenever  the  question  ha4 
been  raised  in  this  cottrt,  except  in  the  eas^ 
L.R.  A.191 7A. 


of  Hansbrough  v.  Neal,  supra,  which  was 
thought  to  be  an  exception  to  the  general 
rule,  it  has  been  considered  necessary  for 
the  party  relying  on  such  custom  or  usnge 
to  set  it  up  in  his  pleadings.  Jackson  v. 
Henderson,  3  Ijeigh.  II^U ;  Liggatt  v.  Withers, 
5  Gratt,  24,  50  Am.  Dec.  05." 

Coyle  V.  Gozzler,  2  Cranch,  C.  C.  625,  Fed. 
Gas.  No.  3,312,  also  cited,  is  not  available 
to  tis. 

On  the  other  hand,  the  adjudicated  cases 
in  great  number  supporting  the  doctrine  of 
Smith  V.  Stewart,  2\)  Okla.  20,  116  Pac.  182, 
hold  that,  as  a  general  rule,  proof  of  a 
local  custom,  or  one  applicable  to  a  particu- 
lar trade  or  business,  must  be  pleaded  in 
order  to  be  proved.  See  as  examples:  First 
Nat.  Bank  v.  Farmers*  &  M.  Bank,  66  Neb. 
149,  76  N.  W.  430 ;  Norwood  v.  Alamo  F.  Ins. 
Co.  13  Tex.  Civ.  App.  475,  35  S.  W.  717; 
Society  for  Establishing  Useful  Manufac- 
tures V.  Haight,  1  N.  J.  Eq.  303 ;  Templeman 
V.  Biddle,  1  Ham.  (Del.)  522;  Lindley  v. 
First  Nat.  Bank,  76  Iowa,  629,  2  L.R.A, 
700,  14  Am.  St.  Rep.  254,  41  N.  W.  381; 
Turner  v.  Fish,  28  Miss.  306;  Hayden  v. 
Grillo,  42  Mo.  App.  1 ;  Dommerich  v.  Gar- 
funkel,  32  Misc.  740,  65  N.  Y.  Supp.  564; 
Dutch  Flat  Water  Co.  v.  Mooney,  12  Cal. 
534,  6  ISfor.  Min.  Rep.  303. 

Upon  the  particular  branch  of  the  case 
under  consideration,  Elmore,  Q.  &  Co.  v. 
Payrish  Bros.  170  Ala.  499^506,  54  So.  204, 
is  closely  in  point.  There  the  parties  had 
contracted  for  the  sale  of  500  bales  of  cotton 
at  so  much  per  pound.  It  was  soiight  to 
introduce  a  usage  to  determine  the  weight 
of  a  bale  of  cotton.  The  court  said:  "Nor 
do  %ve  know,  in  the  absence  of  averment, 
how  much  cotton  the  parties  intended  when 
they  twed  the  word  ^bales.'  It  may  be  that 
this  was  determined  for  the  parties  by  a 
custom  with  reference  to  which  they  ought 
to  be  held  to  have  contracted,  or  it  may  have 
been  determined  by  a  supplemental  agree- 
ment defining  the  term,  or  by  a  course  of 
dealftig  between  the  parties  from  which  a 
definition  by  agreement  was  to  be  implied. 
In  conneetion  with  the  written  contracts,  it 
wouM  be  eompetent'to  prove  any  or  all 
these  thitigs,  in  a  eaiie  properly  presented  liy 
the  pleading,  without  transcending  the  rule 
which  denies  the  right  to  alter  oon tracts  in 
writing  by  parol  evidence.*  Appellants  cite 
cases  which  hold  with  respect  to  commercial 
itontraets— ^he  rule,  however;  is  not  Hmitod 
to  contracts  of  a  strictly  mercantile  ehar- 
aeter-^that  evidence  of  a  usage  of  trade, 
which  the  parties  knew,  or  may  be  reason- 
ably preMrtned  to  have  known,  is  admissible 
for  the  purpose  of  explaining  tlte  meaning 
ef  eontraets;  and  they  argue  id  eertum  est, 
ete.  But  the/  question  here  is  a  question 
of  pleading,  not  of  evidence.  •  There  is  no 
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averment  of  u  usage  or  custom  of  the  cot- 
ton trade  by  which  a  bale  of  cotton  is  taken 
to  mean  500 — as  appellants  suggested— or 
other  number  of  pounds,  and  in  respect  to 
which  the  parties  may  be  held  to  have  con- 
tracted. Xor  is  there  averment  in  those 
counts  which  undertake  to  set  out  the  con- 
tracts according  to  their  legal  ctTect  that 
they  contracted  for  the  sale  of  bales  of  cot- 
ton of  any  certain  weight, — an  averment 
which  might  have  been  sustained  by  proof 
of  a  supplemental  agreement,  express  or  im- 
plied, or  of  a  custom  or  usage  fixing  for  the 
parties  the  weight  of  a  bale." 

The  court  reached  the  conclusion  that  "a 
custom  or  usage  in  the  cotton  business  as  to 
the  weight  of  a  bale  of  cotton  must  be  plead- 
ed in  order  to  be  relied  on  to  show  that  a 
bale  of  cotton  has  a  certain  weight  in  such 
transaction." 

In  Mobile  Fruit  &  Trading  Co.  v.  Judy, 
91  111.  App.  82-90,  the  plaintiff  had  sold 
some  fruit  to  defendant.  The  fruit  spoiled 
in  transit.  Testimony  was  admitted  to  es- 
tablish a  custom  at  the  point  of  receipt  to 
the  effect  thai  the  loss  should  be  borne  by 
the  shipper.     The  rourt  said: 

**The  rule  is  well  recoffuized  that  where 
a  commercial  contract  is  in  any  respect  am- 
biguous, and  the  necessities  of  the  particu- 
lar line  of  commerce  render  a  particular 
custom  or  usage  so  indispensably  necessary 
as  to  commend  itself  to  enforce  itself  upon 
all  those  engaged  in  that  line  of  commerce, 
there  may  be  great  propriety  in  allowing 
such  custom  or  usage  to  be  proved  when  it 
has  become  universal,  well  understood,  and 
acquiesced  in  by  all,  in  order  to  explain  the 
intention  of  the  parties  upon  the  points  aa 
to  which  the  contract  itself  is  not  explicit, 
although  without  such  custom  or  usage,  the 
law  might  give  it  a  different  construction. 
Tills  is  allowed  upon  the  same  principle 
which  allows  other  extraneous  facts  to  be 
proven,  in  view  of  which  parties  have  en- 
tered into  contract,  and  by  the  aid  of  which 
their  Intentions  are  ascertained,  where  other- 
wise they  might  be  doubtful.  Such  custom 
or  usage  will  not,  however,  be  admitted  to 
vary  or  control  the  express  terms  of  a  con- 
tract, but  will  be  permitted  to  determine 
that  which  by  the  contract  is  left  undeter- 
mined, for  the  purpose  of  interpreting  a 
contract  when  both  parties  thereto  are  sup- 
posed to  have  been  acquainted  with  it,  and 
to  have  contracted  with  reference  to  it. 
Dixon  v.  Dunham,  14  111.  324;  Gilbert  v. 
McQinnis,  114  111.  28,  28  N.  £.  382,  and 
Cleveland,  C.  C.  k  St.  L.  R.  Co.  v.  Jenkins, 
174  111.  398,  62  L.R.A.  922,  66  Am.  St.  Rep. 
296,  61  K.  E.  811. 

**But  such  a  particular  custom  or  usage 
in  order  to  be  invoked  and  proved  by  a  party 
to  such  a  contract  must  be  specially  plead* 
L.F.A.1917A. 


ed,  evidence  thereof  not  being  admissible 
under  the  general  issue.  Leggat  v.  Sands' 
Ale  Brewing  Co.  UO  III.  158,  and  1  Saunders, 
PI.  &  Ev.  884-886. 

"And  while  we  are  of  opinion  that  a  cus- 
tom or  usage  such  as  counsel  for  appellees 
attempted  to  show  in  this  case,  if  one  existed 
when  the  contract  sued  upon  was  made, 
could  be  shown,  if  properly  pleaded,  yet  the 
general  issue  being  the  only  plea  that  ap- 
pellees interposed  to  the  declaration,  the 
court  improperly  admitted  the  testimony 
concerning  such  custom  under  the  plead- 
ings." 

In  view  of  these  cases  we  think  it  can 
hardly  be  said  that  there  is  such  a  weight 
of  authority  in  the  coiirte  of  the  nation  e»- 
tablishing  an  exception  to  the  rule  in  Smith 
V.  Stewart,  supra,  to  the  effect  that  evidence 
of  a  local  custom,  applicable  to  a  particular 
business,  may  be  introduced  to  explain  a 
contract  relating  to  such  business,  without 
first  being  pleaded,  as  to  impel  ua  to  adopt 
such  exception  as  to  the  law  of  this  juris- 
diction. Rather,  in  view  of  the  conflict  in 
the  cases,  we  feel  free  to  determine  the  ques- 
tion of  practice  upon  what  we  deem  to  be 
the  underlying  principles,  and  to  the  end 
that  ultimate  justice  not  only  in  this,  but 
in  the  cases  to  come,  shall  be  accomplished. 
The  primary  object  of  pleading  is  to  notify 
the  adversary  of  that  which  he  has  to  meet. 
Necessarily  the  evidence  is  ordinarily  not 
a  proper  part  of  a  pleading,  but  the  allega- 
tion of  a  material  fact  is.  Where  a  custom 
is  general,  long  established,  and  well  known, 
it  is  held  that  it  need  not  be  pleaded,  since 
all  are  presumed  to  know  of  it.  It  is  one 
of  the  common  facts  of  life  which  enter  into 
every  case  and  which  the  parties  are  as- 
sumed to  be  ready  to  meet.  But  the  same 
cannot  be  said  of  a  special  local  custom  ap- 
plicable to  a  particular  buainess.  As  to 
such  a  custom,  we  think  that  the  interesta 
of  general  justice  demand  it  should  be  prop- 
erly pleaded  and  the  opposing  party  noti- 
fied of  what  he  has  to  meet  Although  we 
think  this  evidence  admissible,  if  pleaded, 
to  explain  the  contract,  under  the  authority 
of  Chicago,  R.  I.  4  P.  R.  Co.  v.  Dodson  & 
Williams,  25  Okla,  822,  107  Pac.  921,  its  ad- 
mission without  beiog  pleaded  was  prejudi- 
cial error.  It  tended  to  show  what  the  con- 
tract was,  and,  taking  -it  into  consideration, 
the  jury  might  well  have  said  that  the 
Chickasha  bank  had  been  guilty  of  no  breach 
of  the  contract,  whereas,  without  this  testi- 
mony, the  result  might  have  been  entirely 
different.  Merely  because  the  question  of 
waiver  was  submitted  to  the  jury,  we  can- 
not say  that  the  verdict  was  upon  it  alone, 
since  the  court  also  submitted  to  tlie  jury 
the  question  of  what  the  contract  was. 

It  is  argued  by  defendant  that  no  ob- 
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jection  was  properly  made.^  Tlie  repeated 
objections  were  Tipon  tlie  ground  that  the 
evidence  was  ''incompetent,  irrelevant,  and 
immaterial."  After  the  close  of  the  testi- 
mony plaintiff  moved  to  strike  out  this  testi- 
mony in  relation  to  custom  because  not 
pleaded.  This  motion  was  overruled,  and  an 
exception  saved.  We  think  the  question  is 
properly  before  us  for  review.  Rev.  Laws 
1910,  §  5070,  being  the  same  as  the  law  in 
foi*ce  at  the  trial,  provides:  "An  oral  ex- 
amination iii  an  examination  in  the  pres- 
ence of  the  jury  or  tribunal  which  is 
to  decide  the  fact  or  act  upon  it,  the 
testimony  beings  heard  by  the  jury  or 
tribunal  from  the  lips  of  the  witness. 
Where  any  party  desires  to  object  to  any 
question  put  to  a  witness,  either  before  a 
court  or  tribunal  or  upon  the  taking  of  dep- 
ositions upon  notice,  the  ordinary  objec- 
tions of  incompetency,  irrelevancy  or  imma- 
teriality^  shall  be  deemed  to  cover  all  mat- 
ters ordinarily  embraced  within  such  objec- 
tions, and  it  shall  not  be  necessary  to  speci- 
fy further  the  grounds  of  such  objections  or 
to  state  the  specifie  reasons  whereby  the 
question  is  so  objectionable;  but  the  court 
or  opposing  counsel  may  inquire  of  the  ob- 
jeetor  wherein  the  question  is  so  objection- 
able, and  the  objeetor  shall  thereupon  state 
specifically  his  reasons  or  grounds  for  such 
objections." 

The  evidence  as  to  the  custom  was  in'cle- 
vant  under  the  issues  as  formed,  and,  in 
the  absence  of  an  inquiry  by  the  court  or 
counsel  as  to  th«  specific  grounds,  the  ob- 
jection was  sufficient.  Certainly  after  the 
particular  ground  of  objection  was  called 
to  the  court's  attention  by  the  motion  to 
strike,  all  the  requirements  of  the  statute 
were  fulfilled. 

The  cases  of  Enid  &  A.  R.  Co.  v.  Wiley, 


14  Okla.  310,  78  Pac.  06,  and  Sparks  v. 
Territory,  16  Okla.  127,  83  Pac.  712,  on  ap- 
peal 76  C.  C.  A.  504,  146  Fed.  372,  support 
the  contention  of  defendant,  but  tliese  cases 
were  decided  upon  rases  arising  when  the 
statute  contained  only  the  first  sentence  of 
the  section  above  quoted.  Tlie  succeeding 
part  of  the  section  was  later  added  by  the 
legislature,  perhaps  because  of  the  decision 
in  Enid  L  A.  R.  Co.  v.  Wiley,  supra.  These 
cases  are  clearly  inapplicable  to  the  present 
statute.  Nor  do  we  find  anything  in  the 
later  decisions  of  this  court  in  conflict  with 
the  views  herein  expressed.  In  Continental 
Casualty  Co.  v.  Wynne,  30  Okla.  325,  332, 
129  Pac.  16,  the  objection  held  insufficient 
was  merely  "we  object."  In  Diamond  v. 
Perry,  —  Okla.  — ,  148  Pac.  89,  though  ref- 
erence is  made  to  Enid  &  A.  R.  Co.  v.  Wiley, 
supra,  the  general  objection  was  held  insuffi- 
cient because  the  evidence  admitted  was 
competent,  relevant,  and  material  upon  one 
issue  in  the  case,  though  perhaps  not  as  to 
all  the  issues. 

In  St.  Louis  &  S.  F.  R.  Co.  v.  Murray,  — 
Okla.  —,  150  Pac.  884,  a  motion  to  strike 
the  ''testimony  of  the  witness  along  that 
line"  was  held  insuflicient  to  advise  the 
court  to  what  testimony  reference  was  made. 
None  of  these  cases  decided  the  question  be- 
fore us  now. 

Upon  the  whole  we  are  of  the  view  that 
the  testimony  above  referred  to  was  improp- 
erly admitted  under  the  state  of  the  plead- 
ings, and  that  the  objections  thereto  were 
sufficient. 

For  the  reasons  given  the  cause  should  be 
reversed  for  further  proceedings  not  incon- 
sistent with  this  opinion. 

Per  Curiam. 

Adopted  in  whole. 


Annotatioii — How  far  a  private  corporation  is  estopped  from  raising  the 
defense  of  ultra  vires  in  an  action  brought  against  it. 


1.  Introductory: 

1.  Scope  of  monograph,  762. 

2*    Principle       of      estoppel 

viewed   generally   %vith 

reference    to    the    doC' 

trine  of  tdtra  vires,  754. 

3.  Principle  of  estoppel  con^ 

sidered  with  relation  to 
partially  performed 
contracts,   756. 

4.  Effect  of  complete  execti^ 

tion  of  ultra  vires  con^ 
tract  on  both  sides,  759. 
4u.  R^Ue  applicable  in  cases 
where  tlie  ultra  vires 
transaction  was  discon^ 
nected  from  the  con» 
tract  In  suit,  761. 
L.B.A.1017A. 


I.^ontinued. 

5.     Effect  of  the  doctrine  that 

only  the  state  can  raise 

the    question    of    tiltra 

vires,    70S. 

tl.  Principle  of  estoppel  considered 

^vith  reUttion  to  con^ 
tracts  ultra  vires  in  a 
secondary  sense: 

4f.     Oenerally,   7ff4. 

7,  Estoppel  with  respect  to 
contracts  beyond  the 
powers  of  the  corporate 
agents    making    them, 

7ee. 

S.     Estoppel  with  respect  to' 
contracts    defective    in 
point  of  fonn,  770. 
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Ill,  Principle    of   estoppel   diactiased 

with  relation  to  ean- 
tracts  involving  merely 
an  abuse  of  corporate 
powers : 
9,  Classi-fication  of  cases  in 
this  point  of  view,  774. 

10,  Clainiant's   ignorance   of 

the  quality  of  the  con' 
tract,  right  of  action 
as  predicated  upon, 
generally,    776. 

11,  Effect       of       ctaimanVs 

ignorance  considered 
^pith  respect  to  negoti^ 
able  instrtiments,    776. 

12,  —with   respect   to   otlier 

descriptions      of     con- 
tracts, 777. 
IV*  Principle  of  estoppel  considered 

with  reference  to  the 
juristic  quality  of  an 
ultra   vires  contt*act: 

18,  Diversity     of    views    re- 

garding  the  juristic 
quality  of  ulttsi,  vires 
contracts,   7S0. 

14.  Relation  of  this  disagree^ 

tnent  to  that  which  ex- 
ists as  to  the  doctrine 
of  estoppel,  7S2, 

15.  Doctrine     under     which 

ultra  vires  and  illegal 
contracts  are  regarded 
as  belonging  to  tfie 
same  category,  785, 

16.  Doctrine     under     which 

ultra  vires  and  illegal 
contracts  are  ili/ferentt' 
ated  in  respect  of  cate- 
gory, but  not  of  inci- 
dents,   7  SO, 

17.  Doctrine     under     which 

ultra  vires  contracts 
are  diifercntiated  in  re- 
sped  both  to  category 
and  incidents,  792, 

IS,     Same     doctrine     further 
discussed,   795. 
V.  Doctrine  that  a  corporation  can- 

not  be  estopped  from 
pleailing  ultra  vires; 
English  and  Scotch  de- 
cisions : 

19,  Historical     summary     of 

cases  bearing  upon  the 
doctrine,    798. 
20.  Illustrative  decisions, 

SOO. 
21,     Qualifications  of  the  doc- 
trine in  equitable  stilts 
for    affirmative    relief, 
803. 
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V, '^continued, 

22.  'Bula  in  cases  where  titon- 

ey  borrowed  ultra  vires 
has  been  applied  to  the 
payment  of  corporate 
debts,    806. 

23,  Consideratii^ns  to   which 

this  rule  is  referred, 
810. 
VI.  Doctrine  that  a  corporation  can- 
not be  estopped  fran% 
pHeading  uUra  vires; 
American  decisions: 
24:,  Pormal  statement  of  doc- 
trine,  812. 

25,  Decisions   ilVustrative    of 

th4s  doctrine,  813. 

26,  Qualifications  of  the  doc- 

trine, 814. 

27,  Courts  of  equity  as  well 

as  of  law,  doctrine  is 
observed  by,  818. 

28,  Rule  where  numey  bar- 

rotted  ultra  vires  is  ap- 
plied to  the  payment  of 
corporate        liabilities, 
818. 

29,  Operation  of  doctrine  in 

respect  to  Uie  individ- 
ual liability  of  stock- 
holders, 818, 

30,  Assent  of  stockholders  to 

contract,  effect  of,  819. 

31,  Doctrine  considered  with 

reference  to  the  rule 
which  precludes  a  ten- 
ant from  denying  his 
landlord's  title,  819. 

32,  Estoppel   of   corp€nration 

to  deny  the  legality  of 
its  organization,  820, 
VI,  Rationale    of   the   doctrine   that   a 

corporation  cannot  be 
estopped  from  plead- 
ing ultra  vires: 

33,  Ultra   vires    transactions 

illegal  and  consequent- 
ly void,  820. 

34,  Notice    of    invalidity    of 

contract,  party  deal- 
ing tcith  corporation 
chargeable  with,  821. 

35,  Protection  of  Khai*eliold- 

ers,   822. 

36,  Protection    of    creditors, 

822. 

37,  Effective     limitation     of 

the  eacercise  of  corpo- 
rate powers,    823. 

38,  Honesty   of   the    defense 

of  ultra  vires,  823. 

39,  Analogy  of  the  rules  re- 

lating to  ^narried  wom- 
en and  infants,   825. 


ANNOTATION— ULTRA  VIRES— ESTOPPEL  OF  CORPORATION. 


7r>i 


VIJJ.  Doctrine  that  a  corporation  tiury 

he  estopped  from  plead' 
ing  ultra  vires: 

40.  Formal  statements  of  the 
doctrine,    S2&, 

4i.  Same  subject;  statements 
of  iext'writers  which 
have  been  Judicially 
approved,  827. 

42.  Decisions  illustrating  th^ 

doctritie  of  estoppel, 
SSO, 

43.  Qualified    form    of    doc» 

trine  of  estoppel,  831. 

44.  Ho^w  far  the  doctrine  lias 

been  applied  in  respect 
to  illegal  contraotSf  837. 
46.  Circumstances  justifying 
the  application  of  the 
doctrine  where  the  con* 
tract  is  made  primarily 
for  the  benefit  of  tJie 
corporation  itself,  840. 

46.  -^  where   the  contract  is 

made  primarily  for  the 
advantage  of  a  third 
party,  843, 

47.  Express       representation 

by  the  corporation  that 
the  contract  was  valid, 
effect  of,     850, 

48.  Applicability  of  doctrine 

in    respect     to     public 
corporations,   860. 
40.     Applicability  of  doctrine 
in  respect  to  quasi  pub' 
lie  corporations,    850. 

60.  Estoppel  as  affect  ing  the 

right  of  a  corporation 
to  be  released  from  an 
ultra  vires  contract, 
861. 

61.  Stockholders^  assent  con* 

sidered  as  an  element 
raising  an  estoppel 
against  the  corporation 
itself,   852. 

62,  -"-against  the  ^assenting 
stockholilerSf  864. 

62a.  Doctrine  of  estoppel 
treated  as  a  ground  for 
refusing  injunction  to 
restrain  an  action  at 
law,  866. 

63,  Doctrine  of  estoppel  con- 

sidered with  reference 
to  the  comtnou'law 
rule  which  precludes 
a  tenant  of  real  estate 
frotn  denying  liis  land- 
lord's  title,  866, 

64.  Applicability  of  doctrine 

in  cases  %chere  the  state 
is  the  complainant,  866. 
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IX.  Rationale  of  the  tloctrine  that  a 

corpoi^atlon  which  has 
received  the  benefits  of 
an  ultra  vires  contract 
cannot  resist  an  action 
brought  to  enforce  it: 
66.  Doctrine  based  U2wn  an 
assumed  distinction  be- 
tween ultra  vires  and 
illegal  contracts,   866. 

66.  Doctrine  referred  to  the 

conception  of  an  estop- 
pel,   866. 

67.  Objections  to  this  theory : 

(1)  Predication  of  an 
estoppel  virtually  oper- 
ates so  as  to  validate  a 
prohibited  contract, 
866. 

68.  —  (2)   Estoppel       predi- 

cated as  to  a  situation 
whicfi  lacks  an  essen- 
tial element  of  that 
concept,  869. 
60.  ^^(3)  Estoppel  ordinari- 
ly predicated  from  acts 
which  transcend  the 
powers  both  of  the  cor- 
poration aiui  of  the 
corporate  agents,   862. 

60.  Doctrine  referred  to  pub- 

lic policy,   863. 

61.  Doctrine  intended  for  the 

protnotion  of  justice, 
866.^ 
61a,  Doctrine  refen*ed  to  the 
notion  of  corporate 
capacity  to  exceed  stat- 
utable powers,  868, 

62.  Doctrine       referred       to 

equitable  principles  of 
general  scope,  860, 

63.  Doctrine  intendetl  to  pre- 

vent fraud,  860, 

64.  Defense    of    ultra    vires 

an  unconscionable  one, 
870. 

66.  ResumS  of  objections  to 

the  doctrine,  870. 
66,  Concluding  remarks,  874. 
X,  Historical  review  of  the  decisions 

of  the  American  Feder- 
al courts: 

67.  Introductory,   876, 

68.  Decisions  of  the  Supreme 

Court,  876, 
60.     Decisions  of  the  inferior 

courts,    880, 
70.    Decisions  with  regard  to 

liability     of     uti- 
tiontU  banlcs: 

(a)  Generally,  884, 

(b)  Federal  and   slate 

decisions  col- 

lated,  888. 
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11.     To  ^tfhat  extent  Federal 

courts    are     hound    hy 

decisions        of        state 

courts,   880. 

XI.  Historical  review  of  the  decisions 

of   the   American  state 
courts: 

72.  Alabama,    890. 

73.  Arhatisas,   801, 
74:.     California,    899. 

75.  Colorado,    804. 

76.  ConnecticHt,    80S. 

77.  Florida,    807. 

78.  Georgia,  807. 
70.     Idaho,  900. 

80.  Illinois,   OOl. 

81.  Indiana,    006. 

82.  loxca,    OOO. 

83.  Kansas,  Oil. 
83a.  Kentucky,    012. 
84:.    Louisiana,   013. 

85.  Maine,  914. 

86.  Maryland,   915. 

87.  Massachusetts,    018. 

88.  Michigan,  021. 
80.     Minnesota,    023. 

90.  Mississippi,    925. 

91.  Missouri,  927. 

92.  \ebras1ca,  930. 

93.  New  Hampshire,   931. 

94.  New  Jersey,   933. 

95.  New  York,    934. 

96.  North  Carolina,   941. 

97.  NorOi  Dakota,    941. 

98.  Ohio,  942. 

99.  Oklahoma,  943. 

100.  Oregon,  043. 

101.  Pennsylvania,  044. 

102.  Rhode  Island,   047. 

103.  South  CaroUtui,  047. 

104.  South  Dakota,    047. 

105.  Tennessee,    047. 

106.  Texas,  040. 

107.  Vei^mont,  051. 

108.  Virginia,  053. 
100.     Washington,   053. 
lOOa.  West  Virginia,   053. 

110.  Wisconsin,  954. 

XII.  Doctrine  prevailing  in  Canada: 
llOa.  Upper  Canada  and  €>n' 
tario.   955. 

111.  Quebec,  956. 

112.  British  Columbia,  956. 


I.  Introductory. 

1.  Scope  of  monograph. 

There  is  virtually  no  difference  of 
opinion  as  to  the  general  rule  that,  as 
long  as  an  ultra  vires  contract  remains 
executory  on  both  sides,  it  is  not  suscepti- 
L.R.A.1917A. 


ble  of  enforcement.*  **ContTacts  with 
corporations,  made  in  excess  of  their 
powers,  which  are  purely  executory  on 
both  sides,  and  where  no  wrong  will  be 
done  if  the  parties  are  left  in  their  pre- 
vious situation,  .  .  .  should  not  be  en- 
forced, because  such  contracts  contem- 
plate an  unauthorized  diversion  of  cor- 
porate funds,  and  therefore  a  breach  of 
private  trust."  • 

The  authorities  are  also  in  agreement 
as  to  the  proposition  that,  in  any  case  to 
which  the  general  rule  applies,  the  prin- 
ciple of  estoppel  cannot  be  invoked  for 
the  purpose  either  of  enabling  a  party  to 
the  contract  to  maintain  an  action  upon 
it,'  or  of  debarring  a  stockholder  from 

1  Apparently  the  only  case  in  which  the 
contrary  has  been  maintained  is  Harris  v. 
Independence  Oas  Co.  (1907)  76  Kan.  750, 
13  L.R.A.(N.S.)  1171,  92  Pac.  1123.  See 
next  section,  note  5. 

An  ultra  vires  contract  comes  within  the 
scope  of  the  doctrine  that,  ''while  an  un- 
lawful contract,  the  parties  to  which  are 
in  pari  delicto,  remains  executory,  its  in- 
validity is  a  defense  in  a  court  of  law; 
and  a  court  of  equity  will  order  its  can- 
celation only  as  an  equitable  mode  of 
making  that  defense  effectual,  and  when 
necessai-y  for  that  purpose."  St.  Louis,  V. 
&  T.  H-'r.  Co.  v.  Terre  Haute  &  I.  R.  Co. 
(1982)  145  U.  S.  407,  36  L.  ed.  754,  12  Sup. 
Ct.  Rep.  953  (lease). 

*  Comstock,  Ch,  J.,  in  Parish  v.  Wheeler 
(1860)  22  N.  Y,  494. 

8  Pennsylvania,  I).  &  M.  Steam  Nav.  Co. 
v.  Dandridge  (1830)  8  Gill  &  J.  (Md.)  248, 
29  Am.  Dec.  543  (rejecting  the  contention 
that  the  corporation  had,  by  entering  into 
the  contract,  estopped  itself  from  pleading 
ultra  vires) ;  Nassau  Bank  v.  Jones  (1884) 
95  N.  Y.  116,  47  Am.  Rep.  14;  Swindell  v. 
Bainbridge  State  Bank,  3  Ga.  App.  364,  60 
S.  E.  13. 

In  McCutcheon  v.  Merz  Capsule  Co. 
(1896)  31  L.R.A.  415,  19  C.  C.  A.  108,  37 
U.  S.  App.  686,  71  Fed.  787  (consolidation 
agreement),  the  court  said:  "To  hold  that 
the  complainant  is  estopped  to  rely  upon 
the  illegality  of  the  agreement  and  con- 
veyance to  which  it  was  a  party  would  be 
to  effectuate  an  unexecuted,  unlawful  ob- 
ject, and  aid  in  the  defeat  of  a  legal  pro- 
hibition. The  door  of  this  court  should  not 
be  closed  against  one  seeking  to  extricate 
himself  from  an  unlawful  connection,  pro- 
vided relief  is  sought  without  delay,  and 
before  the  contract  is  executed  or  other 
persons  have  irrevocably  acted  in  reliance 
upon  its  supposed  legality."  This  case  was 
followed  in  Gunnison  Gas  &  Water  Co.  v. 
Whitaker  (1898)  91  Fed.  191  (issue  of 
bonds  to  stockholders). 

In  Montgomery  v.  AVhitbeck  (1903)  12 
N.  D.  385,  96  N.  W.  327,  where  an  action 
was  brought  on  behalf  of  a  corporation  to 
enforce  an  invalid  assessment  in  a  jurisdic- 
tion in  which  the  principle  of  an  estoppel 
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procuring  its  annulment.*  On  the  other 
hand,  there  is  a  conflict  of  views  with 
jo|9:ard  to  the  question  whether  that 
principle  is  available  for  such  a  pur- 
pose in  a  case  where  the  claimant  has 
j>ert'ormed  the  whole  contract,  or  the  di- 
visible part  thereof  with  respect  to 
which  recovery  ift  sought.  An  examina- 
tion of  the  decisions  which  relate  to  this 
question  shows  that  the  following  di- 
verse theories  have  been  propounded: 

(1)  That  the  mere  fact  of  perform- 
ance by  the  plaintiff  never  operates  so 
as  to  estop  the  defendant  from  setting 
up  the  defense  of  ultra  vires. 

(2)  That  this  fact  is  of  itself  suf- 
ficient to  estop  the  defendant  from  set- 
ting up  that  defense  in  whatever  respect 
the  contract  may  have  transcended  the 
powers  of  the  corporation. 

(3)  That  this  fact  creates  such  an  es- 
toppel in  cases  where  the  contract  in- 
volves simply  an  abuse  or  an  improper 
exercise  of  the  powers  conferred,  but 
not  in  cases  where  it  relates  to  a  sub- 
ject matter  entirely  outside  the  scope 
of  the  business  which  the  corporation 
was  authorized  by  its  charter  to  carry 
on. 

In  the  following  monograph  it  is  pro- 
posed to  show  the  extent  to  which  these 
theories  have  been  adopted  by  the  dif- 
ferent courts,  in  so  far  as  they  have 
been  exemplified  in  cases  where  the  cor- 
{K)ration  was  the  defendant.  The  cases 
relating  to   the   remedial   right   of   the 


corporation  itself  are  reviewed  in  the 
subsequent  monograph  which  is  ap- 
pended to  Calumet  &  C.  Canal  &  Dock 
Co.  V.  Conkling,  L.R.A.1917B,  — .  But 
as  the  general  principles  with  reference 
to  which  it  is  determined  whether  the 
doctrine  of  estoppel  shall  be  accepted  or 
rejected  are  in  the  main  identical  wheth- 
er the  corporation  is  the  defendant  or  the 
moving  party,  it  has  been  deemed  advis- 
able to  use  in  the  present  monograph  all 
the  judicial  statements  which  have  a  bear- 
ing upon  the  general  nature  and  opera- 
tion of  any  principles  which  are  equally 
applicable  in  actions  by  and  actions 
against  corporations.  Decisions  involv- 
ing the  liability  of  municipal  corpora- 
tions will  not  be  discussed,  except  for 
the  purpose  of  explaining  more  clearly 
than  would  otherwise  be  possible  the 
development  of  the  law  in  certain  juris- 
dictions. 

In  view  of  the  important  place  which 
is  occupied  by  corporations  in  the  com- 
mercial, financial,  and  industrial  affairs 
of  modern  communities,  it  may  safely  be 
affirmed  that  no  other  single  topic  of  jur- 
isprudence is  of  greater  practical  inter- 
est than  a  determination  of  the  relative 
correctness  of  the  three  theories  enun- 
ciated above.  The  momentous  question 
involved  is  in  effect  whether  the  doctrine 
of  ultra  vires  shall  or  shall  not  be  vir- 
tually nullified,  so  far  as  regards  actions 
upon  contracts  which  have  been  per- 
formed on  the  side  of  the  parties  seek- 


as  predicated  from  the  receipt  of  the  ben- 
efits of  an  ultra  vires  contract  had  been 
adopted,  the  ratio  decidendi  was  that,  as 
the  defendant  had  not  received  or  retained 
any  property  of  the  corporation  for  which 
lie  was  either  morally  or  legally  obligated 
to  pay,  he  had  nothing  to  restore,  and  con- 
sequently that  the  right  of  the  parties  was 
controlled  by  the  general  rule  that  a  con- 
tract which  is  contrary  to  law  or  public 
policy  is  simply  void,  and  that  neither 
party  to  it  is  estopped  from  showing  the 
fact.  "Every  menrber  of  this  corporation," 
said  the  court,  "was  a  party  to  these  con- 
tracts, individually  as  the  assured,  and 
collectively  as  the  corporation.  As  parties 
to  the  contract  with  the  corporation,  they 
were  severally  in  pari  delicto.  No  estoppel 
operates  either  in  favor  of  or  against  any 
of  them,  because  there  is  notliing  upon 
which  it  can  be  built.  .  .  .  There  can- 
not be  any  estoppel  to  show  a  violation  of  a 
statute,  even  to  the  prejudice  of  an  inno- 
cent party.  How  much  less  can  a  corpora- 
tion claim  to  bind  a  member  to  the  payment 
of  a  void  assessment  on  the  theory  of 
estoppel?  To  build  up  an  estoppel  against 
one  situated  as  appellant  is  in  this  case, 
and  in  favor  of  the  corporation,  would  be 
to  make  the  courts  an  instrument  of  op- 


» 


For  other  cases  in  which  the  doctrine 
stated  in  the  text  was  recognized,  see 
Wilks  V.  Georgia  P.  R.  Co.  (1886)  79  Ala. 
180;  Long  v.  Georgia  P.  R.  Co.  (1890)  91 
Ala.  510,  24  Am.  St.  Rep.  031,  8  So.  706; 
Day  v.  Spiral  Springs  Buggy  Co.  (1885) 
57  Mich.  146,  58  Am.  Rep.  352,  23  N.  W. 
628. 

4  In  Memphis  &  C.  R.  Co.  v.  Grayson 
(1889)  88  Ala.  572,  16  Am.  St.  Rep.  69,  7 
So.  122,  where  a  decree  declaring  a  lease  of 
a  railroad  to  be  void  was  rendered,  the 
court,  after  adverting  to  the  rule  that  "the  . 
company  itself  is  not  estopped  to  proceed 
against  a  third  person  or  other  corpora- 
tion for  the  avoidance  of  an  executory 
ultra  vires  contract,"  proceeds  thus:  "Thf« 
well-settled  proposition  demonstrates  that 
the  estoppel  does  not  obtain  in  favor  of 
third  parties,  natural  or  artificial,  and  that 
they  cannot  rely  upon  it,  either  against  the 
corporation  eo  nomine  or  against  a  stock- 
holder suing  for  and  in  behalf  of  the  cor- 
poration; for  clearly  it  would  be  wholly 
immaterial  to  them  whether  the  assault 
on  the  ultra  vires  contract  proceeded  from 
corporate  volition,  so  to  speak,  or  from  the 
volition  of  a  stockholder  exercising  his 
right  to  act  for  the  corporation." 


pression. 
L.R.A.1917A. 
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ing  to  enforce  them.^  The  conclusion 
reached  by  the  present  writer  after  a 
careful  study  of  the  authorities  from 
various  points  of  view  is  that  the  reasons 
which  have  been  assigned  for  narrowing 
the  scope  of  that  doctrine  by  the  appli- 
cation of  the  principle  of  estoppel  are 
unsatisfactory. 

2.  PiHnciple  of  estoppel  viewed  genera 
ally  witlt  reference  to  the  doctrine  of 
tiltra  vires. 

The  term  "ultra  vires"  in  its  proper 
sense  "denotes  some  act  or  transaction 
on  the  part  of  a  corporation  which,  al- 
though not  unlawful  or  contrary  to  pub- 
lic policy  if  done  or  executed  by  an  in- 
dividual, is  yet  beyond  the  legitimate 
powers  of  the  corporation  as  they  are 
defined  by  the  statutes  under  which  it 


is  formed,  or  which  are  applicable  to  it, 
or  by  its  charter  or  incorporation  pa- 
pers." ^  As  an  introduction  to  the  pres- 
ent monograph  this  general  explanation 
of  the  meaning  of  ultra  vires  will  suf&ce. 
But  it  should  be  observed  that  the  state- 
ment, being  quite  general,  fails  to  take 
account  of  a  distinction  to  which,  in  a 
discussion  of  the  applicability  of  the 
principle  of  estoppel  to  actions  brought 
upon  ultra  vires  contracts,  a  very  ma- 
terial importance  attaches;  that  is  to 
say,  it  does  not  specifically  refer  to  the 
fact  that  a  contract  may  be  ultra  vires 
by  reason  either  of  an  express  or  of  an 
implied  prohibition.' «.  Some  courts,  as 
will  be  shown  hereafter,  hold  that  an  es- 
toppel can  be  predicated  only  where  the 
prohibition  is  one  of  the  latter  descrip- 
tion.    See  §  44,  infra. 


*  That  the  disintegrating  operation  of  the 
extensive  adoption  of  the  second  and  third 
of  the  theories  spetified  is  fully  appreciated 
by  the  courts  and  text -writers  is  shown  by 
such  statements  as  those  referred  to  below. 

"The  doctrine  of  ultra  vires  is  disappear- 
ing. The  old  theory  that  a  corporate  act 
beyond  the  express  and  implicit  corporate 
powers  was  illegal,  and  not  enforceable,  no 
matter  whether  actual  injury  had  been 
done  or  not,  has  given  way  to  the  practi- 
cal view  that  the  parties  to  a  contract  which 
has  been  wholly  or  partially  executed  will 
not  be  allowed  to  say  it  was  ultra  vires  of 
the  corporation."  Cook,  Corp.  4th  cd., 
quoted  in  Hutch  ins  v.  Planters*  Nat.  Bank 
(1901)   128  N.  C.  72,  38  S.  E.  252. 

That  the  decisions  relating  to  the  doc- 
trine of  ultra  vires  '^exhibit  a  development 
in  the  direction  of  restricting  the  scope  of 
its  operation"  was  remarked  in  Harris  v. 
Independence  Cas  Co.  (1907)  76  Kan.  750, 
13  L.R.A.(N.S.)   1171,  92  Pac.  1123. 

*'As  to  private  corporations  created  for 
business  purposes,  the  doctrine  of  ultra 
vires  has  been  so  limited  by  applying  to 
them  the  doctrine  of  estoppel  as  to  almost 
destroy  it."  Taj^lor  Feed  Pen  Co.  v.  Tay- 
lor Nat.  Bank  (1915)  —  Tex.  Civ.  App.  ~, 
181  S.  W.  534. 

See  also  Bell  v.  Kirkland  (1907)  102 
Minn.  213,  13  L.R.A.(N.S.)  793,  120  Am.  St. 
Rep.  621,  113  N.  W.  271,  where  Jaggard,  J., 
refers  to  the  statement  of  Mr.  Pepper  in  9 
Harvard  L.  Rev.  255,  that  "in  modern  times 
there  has  been  a  steady  movement  in  the 
direction  of  enforcing  unauthorized  and 
prohibited  contracts  as  between  the  par- 
ties;" to  the  tendency  toward  what  Mr. 
Cooke  (28  Am.  L.  Rev.  227)  calls  "the  ex- 
tinction of  the  doctrine;"  and  to  the  follow- 
ing remark  in  the  note  to  Re  Assignment 
Mut.  Guarantee  F.  Ins.  Co.  70  Am.  St.  Rep. 
180:  "The  original  rule  that  an  ultra  vires 
contract  was  illegal  and  void,  could  give  rise 
to  no  rights,  nor  be  validated  by  any  per- 
formance or  application  of  the  law  of 
estoppel,  has  practically  been  erased  from 
the  law." 
L.R.A.19nA. 


1  2  Machen,  Corp.  §  1012.  This  definition 
is  adopted  in  5  Laws  of  England  (Halsbury) 
p.  285;  and  Pennsylvania  R.  Co.  v.  Minis 
(1913)   120  Md.  461,  87  Atl.  1062. 

''Perhaps  the  most  general  statement 
which  can  be  made  of  the  doctrine  of  ultra 
vires  is  to  say  that  the  contract  of  a  cor- 
poration which  is  unauthorized  by  or  in  vio- 
lation of  its  charter  or  other  governing 
statute,  or  entirely  outside  the  scope  of 
the  purposes  of  its  creation,  is  void,  in  the 
sense  of  being  no  contract  at  all,  because 
of  a  total  want  of  power  to  enter  into  it." 
Judge  Thompson  in  10  Cyc.  1146,  quoted  in 
Western  Alar  viand  R.  Co.  v.  Blue  Ridge 
Hotel  Co.  (1905)  102  Md.  307.  2  UR.A. 
(N.S.)  887,  111  Am.  St.  Rep.  362,  62  Atl. 
351. 

In  Trevor  v.  Whitworth  (1887)  I^  R. 
12  App.  Cas.  (Eng.)  409,  67  L.  J.  Ch.  N.  S. 
28,  57  L.  T.  N.  S.  457,  36  Week.  Rep.  145. 
it  was  remarked  by  Lord  Macnaghten  that 
the  principles  laid  down  in  Ash  bury  R. 
Carriage  &  Iron  Co.  v.  Riche  (1875)  L.  R.  7 
H.  L.  653,  44  I*  J.  Exch.  N.  S.  185, 
33  L.  T.  N.  S.  451,  24  Week.  Rep.  794,  2 
Eng.  Rul.  Cas.  304,  with  regard  to  the  lim- 
its of  the  powers  of  incorporated  companies, 
had  been  held  by  the  House  of  Lords  to 
"apply  with  equal  force  to  companies 
governed  by  the  Companies  Acts  and  to 
companies  incorporated  by  special  act  of 
Parliament."  That  a  similar  rule  holds, 
mutatis  mutandis,  with  respect  of  compa- 
nies organized  in  the  United  States,  was 
taken  for  granted  in  a  large  part  of  the 
cases  cited  in  this  monograph. 

Sin  support  of  this  statement  it  will  be 
sufficient  for  our  present  purposes  to  quote 
the  following  remarks  of  Lord  Cran worth 
in  Shrewsbury  &  B.  R.  Co.  v.  Northwestern 
R.  Co.  (1857)  6  H.  L.  Cas.  113,  10  Eng.  Re- 
print, 1237;  "Wlien  the  legislature  con- 
stitutes a  corporation,  it  gives  to  tliat 
body  prima  facie  an  absolute  right  of  con- 
tracting. But  this  prima  facie  right  does 
not  exist  in  any  case  where  the  contract  is 
one  which,  from  the  nature  and  object  of 
I  incorporation,    the    corporate    body    is   ex< 
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It  will  be  advisable  to  emphasize  at 
this  ear]y  stage  of  the  discussion  the 
fact  that  each  of  the  considerations  to 
which  the  generally  accepted  doctrine 
is  referable,  that  an  ultra  vires  contract 
is  nonenforceable  while  it  remains  exec- 
utory on  both  sides,  has  a  deiinite  bear- 
ing upon  certain  aspects  of  the  question 
whether  it  should  be  treated  as  enforce- 
able on  the  ground  that  it  has  been  per- 
formed on  the  side  of  the  party  whose 
claim  is  based  upon  it.  A  brief  refer- 
ence to  this  phase  of  the  subject  will 
therefore    be   proper. 

''The  reasons  why  a  corporation  is  not 
liable  upon  a  contract  ultra  vires,  that 
is  to  say,  beyond  the  powers  conferred 
upon  it  by  the  legislature,  and  varying 
from  the  objects  of  its  creation  as  de- 
clared in  the  law  of  its  organization, 
are:  1st,  The  interest  of  the  public, 
that  the  corporation  shall  not  transcend 
the  powers  granted;  2d.  The  interest  of 
the  stockholders,  that  the  capital  shall 
not  be  subjected  to  the  risk  of  enter- 
prises not  contemplated  by  the  charter, 
and  therefore  not  authorized  by  the 
stockholders  in  subscribing  for  the 
stock ;  3d.  The  obligation  of  everyone  en- 
tering into  a  contract  with  a  corpora- 
tion, to  take  notice  of  the  legal  limits  of 
its  powers."* 

The  first  of  these  considerations  is,  in 
one  point  of  view,  material  as  drawing 
attention  to  the  fact  that  one  particular 
part  of  the  public  whose  interests  are 
subserved  by  the  doctrine  of  ultra  vires 
consists  of  the  persons  who  are  or  may 
become  creditors  of  corporations.*  This 
aspect  of  the  doctrine  has  been  almost 
entirely  ignored  by  the  courts  which 
have  adopted  the  principle  of  estoppel. 
8ee  §  65,  infra.  The  importance  of  this 
consideration  in  another  point  of  view 


consists  in  the  circumstance  that  there  is 
an  obvious  relationship  between  it  and 
a  doctrine  which  has  been  applied  in 
numerous  cases,  viz.,  that  the  question 
whether  a  contract  which  it  is  sought  to 
enforce  was  ultra  vires  is  one  which  con- 
cerns the  state  only,  and  consequently 
cannot  be  raised  in  an  action  in  which  a 
private  party  sues,  or  is  sued  by,  a  cor- 
poration. See  §  5,  infra,  and  §  8  of  the 
note  to  Calumet  &  C.  Canal  &  Dock  Co. 
V.  Conkling,  L.R.A.1917B,  — .  As  ordi- 
narily applied,  this  doctrine  has  been  in- 
voked with  respect  onh'  to  contracts 
which  have  been  executed  by  the  com- 
plaining party.  For  practical  purposes, 
therefore,  it  may,  so  far  as  regards  those 
jurisdictions  in  which  the  principle  of 
estoppel  prevails,  be  regarded  as  a 
ground  of  recovery  which  operates  con- 
currently with  that  principle,  and  in  cases 
which  involve  circumstances  of  the  same 
description  as  those  under  which  the 
principle  is  controlling.  There  is  not 
much  likelihood  that  many  courts  will 
accept  the  view  recently  advanced  in  one 
jurisdiction  that  the  theorj'  as  to  the  ex- 
clusive right  of  the  state  to  interfere 
involves  the  corollary,  "that,  in  the  ab- 
sence of  special  circumstances  affecting 
the  matter,  neither  party  to  even  an 
executory  contract  should  be  allowed  to 
defeat  its  enforcement  by  the  plea  of  ul- 
tra vires."  *  Such  a  view  ignores  to  a 
strange  deerree  the  theory  upon  which 
the  invalidity  of  an  ultra  vires  contract 
is  actually  predicated,  that  is  to  say,  the 
prohibition,  express  or  implied,  of  the 
lawmaking  body. 

The  importance  of  the  second  consid- 
eration consists  in  the  fact  that  it  neces- 
sarily involves,  or  at  all  events  points 
very  distinctly  to,  the  conclusion  that  a 
doctrine  which  permits   an  ultra   vires 


pressly  or  impliedly  prohibited  from  mak- 
ing: sucli  a,  contract  is  said  to  be  ultra 
vires."  Tie  also  referred  to  the  language 
usod  bv  Parke,  B.,  in  South  Yorkshire  R.  & 
R.  D.  Co.  V.  Great  Northern  R.  Co.  (1863) 
9  Kxcb.  (Eng.)  75:  ''Where  a  corporation  is 
created  by  an  act  of  Parliament  for  partic- 
ular purposes  with  special  powers,  .  .  . 
their  deed,  though  under  their  corporate 
seal,  .  .  .  does  not  bind  them  if  it  ap- 
pear by  the  express  provisions  of  the 
statute  creating  the  corporation,  or  by  nec- 
essary or  reasonable  inference  from  its 
enactments  that  the  deed  was  ultra  vires; 
that  is.  that  the  lep:islature  meant  that 
such  a  deed  should  not  be  made." 

3  Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Keokuk 
&  H.  Bridge  Co.  (1888)  131  XI.  S.  371,  33 
L.  ed.  157,  0  Sup.  Ct.  Rep.  770,  citing  Pcarcc 
v.  Madison  &  I.  R.  Co.  (1858)  21  How. 
(U.  S.)  441,  10  L.  ed.  184.  For  other  state- 
ments of  a  similar  tenor,  ;,ee  Central 
L.K.A.1917A. 


Transp.  Co.  v.  Pullman's  Palace  Car  Co. 
(1890)  130  U.  S.  24,  35  L.  ed.  55,  11  Sup. 
Ct.  Rep.  478;  McCormiek  v.  Market  Nat. 
Bank  (1896)  165  U.  S.  538,  41  L.  ed.  817, 
17  Sup.  Ct..Rep.  433;  De  la  Vergne  Refrig- 
erating Mach.  Co.  v.  German  Sav.  Inst. 
(1809)  175  U.  S.  40,  59,  44  L.  ed.  66,  71,  20 
Sup.  Ct.  Rep.  20. 

4  See  the  judgment  of  Lord  Cairns  in 
Aahbury  R.  Carriage  &  Iron  Co.  v.  Riolie 
(1875)  L.  R.  7  H.  L.  663,  44  L.  J.  Exch.  X. 
S.  185,  33  L.  T.  N.  S.  451,  24  Week.  Rep. 
794,  2  Eng.  Rul.  Cas.  304. 

6  Harris  v.  Independence  Gas  Co.  (1907) 
76  Kan.  750,  13  L.R.A.(N.S.)  1171,  92  Pac. 
1123,  the  court  was  obliged  to  admit  that 
it  had  found  no  case  in  which  its  view  has 
been  recognized  with  respect  to  executory 
agreements, — an  absence  of  authority  which 
might  well  have  suggested  greater  caution 
in  laying  down  the  law. 
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contract  to  be  indirectly  validated  by  the 
operation  of  an  estoppel  must  be  un<- 
soundy  simply  because  it  may,  and  fre- 
quently does,  operate  unjustly  by  ren- 
dering shareholders  liable  in  respect  to 
obligations  to  which,  under  the  circum- 
stances, they  cannot  be  presumed  to  have 
assented  even  by  implication.  See  §  35, 
infra. 

The  third  consideration  has  been  ad- 
verted to  in  many  of  the  cases  in  which, 
as  in  those  already  cited  with  regard  to 
the  second,  the  principle  of  estoppel,  as 
predicated  simply  upon  a  receipt  of  the 
benefit  of  the  contract,  has  been  re- 
jected.' But  its  significance  has  been 
fully  recognized  in  jurisdictions  in  which 
that  principle  is  accepted,"' — a  situation 
which  seems  to  be  somewhat  anomalous 
in  view  of  the  fact  that  is  clearly  sug- 
gestive of  the  fundamental  objection  to 
which  the  application  of  that  principle 
is  open  in  respect  of  ultra  vires  transac- 
tions; viz.,  that,  so  far  as  regards  all 
other  branches  of  the  law  of  contracts, 
an  essential  element  of  the  concept  of  an 
estoppel  is  that  the  person  who  claims 
the  benefit  of  the  estoppel  should  have 
been  misled  by  the  words  or  conduct  of 
the  other  party.     See  §  58,  infra. 

There  is  a  fourth  consideration,  which 
has  been  less  frequently  alluded  to  than 
those  enumerated  above;  viz.,  the  inter- 
ests of  persons  who  may  become  credit- 
ors of  the  corporation.*  It  is  clear  that 
every  member  of  the  public  is  entitled  to 
deal  with  a  corporation  upon  the  as- 
sumption that  it  has  not  previously  ex- 
ceeded its  powers,  and  that  it  will  not 
afterwards  do  so. 

In  England,  where  the  theory  of  an 
estoppel  as  predicated  from  a  receipt  of 
the  benefits  of  an  ultra  vires  contract  is 
rejected,  the  nonliability  of  the  corpora- 
tion has  sometimes  been  treated  as  a  de- 
duction from  the  principle,  "In  pari  de- 
licto potior  est  conditio  possidentis."® 
But    obviously    the    invocation    of    this 


principle  merely  suggests  a  secondary 
reason  for  denying  the  right  of  action, 
the  prohibition  of  the  legislature  being, 
in  the  final  analysis,  the  ground  upon 
which  such  denial  is  based. 

For  the  purposes  of  the  ensuing  dis- 
cussion it  is  also  advisable  to  draw  at- 
tention to  the  well-settled  doctrine  that 
"a  contract  beyond  the  corporate  pow- 
ers of  either  part  is  as  invalid  as  if  be- 
yond the  corporate  powers  of  both."  ^® 

3,  Principle  of  estoppel  cottsidered 
tvith  relation  to  partially  performed 
contracts. 

Where  a  portion  of  an  ultra  vires  con- 
tract has  been  performed  by  one  of  the 
parties,  and  that  portion  is  separable 
from  the  residue,  the  question  whether 
a  claimant  is  entitled  to  sue  upon  the  exe- 
cuted portion  is  presumably  determin- 
able  upon  the  same  footing  as  where  the 
claimant  is  relying  upon  a  full  perform- 
ance as  the  basis  of  an  estoppel  in  his  fa- 
vor. But  the  writer  has  not  found  any  de- 
cision which  directly  involved  this  point. 

With  regard  to  the  effect  of  partial 
performance  as  an  element  operating  up- 
on the  remedial  rights  of  the  parties  in 
respect  of  the  unexecuted  residue  of  a 
divisible  contract,  the  authorities  are  not 
harmonious.  From  the  universally  ac- 
cepted doctrine  that  an  ultra  vires  con- 
tract cannot  be  enforced  while  it  remains 
executory,  it  would  seem  to  be  a  neces- 
sary deduction  that,  if  one  of  the  par- 
ties withdraws  from  the  contract  after 
it  has  been  performed  on  both  sides  dur- 
ing a  portion  of  the  period  which  it  cov- 
ers, such  withdrawal  cannot  constitute  a 
cause  of  action,  for  the  simple  reason 
that  the  unperformed  residue  of  the 
contract  is  executory  in  its  nature.  De- 
cisions in  accord  with  the  view  indi- 
cated by  this  consideration  have  been 
rendered  not  only  by  courts  which  re- 
fused to  recognize  the  principle  of  an 
estoppel,  as  predicated  from  the  perform- 
ance of  the  contract  by  the  claimant,^ 


6  See  §  34,  infra. 

7  See,  for  example,  Leslie  v.  Lorillard 
(1888)  110  N.  Y.  519,  1  L.R.A.  456,  18  N. 
£.  363. 

«See  the  remarks  quoted  in  §  36,  infra, 
from  the  judgment  of  Lord  Cairns  in  Ash- 
burv  R.  Carriage  &  Iron  Co.  v.  Riche  (1876) 
L.  R.  7  H.  L.  653,  44  L.  J.  Exch.  N.  S.  185, 
33  L.  T.  N.  S.  451,  24  Week.  Rep.  794,  2 
Eng.  Rul.  Cas.  304. 

•  Lord  Campbell  in  Norwich  v.  Norfolk 
R.  Co.  (1855)  4  El.  &  Bl.  397,  119  Eng. 
Reprint,  143,  3  C.  L.  R,  619,  24  L.  J.  Q.  B. 
N.  S.  105,  1  Jur.  N.  S.  344;  Blackburn,  J., 
in  Taylor  v.  Chichester  &  M.  R.  Co.  (1867) 
L.  R.  2  Exch.   (Eng.)   356. 

10  Pennsylvania  R.  Co.  v.  St.  Louis,  A.  & 
L.R.A.1917A. 


T.  IL  R.  Co.  (1885)  118  XI.  S.  290.  30  L.  ed. 
83,  6  Sup.  Ct.  Rep.  1094  j  Tx)uisville  &  N.  R. 
Co.  v.  Kentucky  (1895)  161  U.  S.  677.  40 
L.  ed.  849,  16  Sup.  Ct.  Rep.  714;  Anglo- 
American  Land,  Mortg.  &  Agency  Co.  ▼. 
Lombard,  (1904)  68  C.  C.  A.  89,  132  Fed, 
721. 

1  In  Thomas  v.  West  Jersey  R.  Co.  (1879) 
101  U.  S.  71,  25  L.  ed.  950,  where  the  ac- 
tion was  bron<;ht  for  rent  accruing  nnder  a 
lease  in  respect  of  a  period  subsequently  to 
the  repudiation  of  tlie  contract  by  the  de- 
fendant, it  was  licld  that  the  claim  could 
not  be  enforced  upon  the  principle  laid 
down  in  certain  cases  cited;  viz.,  that  the 
contract  was  ''so  far  an  executed  one  that 
the  plaintiff  in  error  was  estopped  to  deny 
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itB  validity  and  to  refuse  to  continue  its 
performance."  The  court  said:  "What  is 
sought  in  the  case  before  us  is  the  enforce- 
ment of  the  unexecuted  part  of  this  agree* 
ment.  So  far  as  it  has  been  executed^ 
namely,  the  four  or  five  years  of  action 
under  it,  the  accounts  have  been  adjusted, 
and  each  party  has  received  what  he  was 
entitled  to  by  its  terms.  Thert  remains 
unperformed  the  covenant  to  arbitrate  with 
r^;ard  to  the  value  of  the  contract.  It  is 
the  damages  provided  for  in  that  clause  of 
the  contract  that  are  sued  for  in  this  ac- 
tion,— damages  for  a  material  part  of  ths 
contract  never  performed;  damages  for 
the  value  of  a  contract  which  was  void. 
.  •  Having  entered  into  the  agree- 
ment, it  was  the  duty  of  the  company  to 
rescind  or  abandon  it  at  the  earliest  mo- 
ment. This  duty  was  independent  of  the 
clause  in  the  contract  which  gave  them  the 
right  to  do  it.  Though  they  delayed  its 
performance  for  several  years,  it  was  never- 
tlieless  a  rightful  act  when  it  was  done. 
Can  this  performance  of  a  legal  duty — a 
duty  both  to  stockholders  of  the  company 
and  to  the  public — give  to  plaintiffs  a  right 
of  action?  Can  they  found  such  a  right  on 
an  agreement  void  for  want  of  corporate 
authority,  and  forbidden  by  the  policy  of 
the  law?  To  hold  that  they  can  is,  in  our 
opinion,  to  hold  that  any  act  performed  in 
executing  a  void  contract  makes  all  its 
parts  valid,  and  that  the  more  that  is  done 
under  a  contract  forbidden  by  law,  the 
stronger  is  the  claim  to  its  enforcement  by 
the  courts."  This  statement  was  quoted 
with  approval  in  Central  Transp.  Co.  v. 
Pullman's  Palace  Car  Co.  (1890)  139  U.  & 
24,  55,  36  L.  ed.  65,  67,  11  Sup.  Gt.  Rep. 
478,  and  the  decision  was  followed  in  Penn- 
sylvania R.  Co.  V.  St.  Louis,  A.  &  T.  H.  R. 
Co.  <1885)  118  U.  S.  290,  30  L.  ed.  83,  6 
Sup.  Ct.  Rep.  1094,  where  an  action  brought 
for  the  specific  enforcement  of  a  lease  of  a 
railway  line  was  held  not  to  be  maintain- 
able,— the  court  declining  to  affirm  the  argu- 
ment that,  although  the  contract  might  be 
void,  so  that  no  action  could  originally  have 
been  sustained  upon  it,  there  had  been  for 
ten  years  such  performance  of  it,  m  the  use, 
possession,  and  control  of  plaintiff's  road 
and  its  frandiises,  by  the  defendants,  that 
they  could  not  now  be  permitted  to  repudiate 
or  abandon  it;  that  it  now  presented  OiM  of 
•  class  of  cases  which  hold  that  ''where  a 
void  contract  has  been  so  far  executed  that 
property  has  passed  under  it  and  rights 
have  been  acquired  under  it,  the  courts 
will  not  disturb  the  possession  of  such 
property  or  compel  restituticm  of  money 
received  under  such  a  eonti»ei«''  It  was  re- 
marked: ''Undoubtedly  there  are  such  de- 
cisions of  courts  of  high  authority,  and 
there  is  such  a  principle,  very  sound  in  its 
application  to  appropriate  cases.  But  we 
understand  the  rule  in  such  eases  to  stand 
upon  the  broad  ground  that  the  contract 
itself  is  void,  and  that  neither  what  has 
been  done  under  it,  sor  the  action  of  the 
court,  can  infuse  any  vitality  into  it. 
Looking  at  the  case  as  one  where  the  par- 
L.R.A.1917A. 


ties  have  so  far  acted  under  such  a  contract 
that  they  cannot  be  restored  to  their  orig- 
inal condition,  the  court  inquires  if  relief 
can  be  given  independently  of  the  contract, 
or  whether  it  will  refuse  to  Interfere  as 
the  matter  stands.  We  know  of  no  well- 
considered  case  where  a  corporation  which 
is  party  to  a  continuing  contract  which  it 
had  no  power  to  make,  [which]  seeks  to 
retract,  and  refuses  to  proceed  further,  can 
be  compelled  to  do  so." 

In  Oregon  R.  &  Nav.  Co.  v.  Oregonian  R. 
Co.  (1884)  130  XT.  S.  1,  32  L.  ed.  837,  9  Sup. 
Ct.  Rep.  409,  the  doctrine  laid  down  in  the 
above  cases  was  again  applied  with  respect 
to  a  partially  performed  lease.  The  judg< 
ment  of  the  lower  court,  which  was  re- 
versed, is  reported  in  10  Sawy.  464,  22  Fed. 
245.  For  a  subsequent  trial  of  the  case, 
see  27  Fed.  277.  The  judgment  was  re- 
versed in  136  U.  S.  646,  34  L,  ed.  552,  10 
Sup.  Ct.  "Rep,  1072,  on  the  same  grounds  as 
those  stated  in  130  U.  S.  1. 

The  same  doctrine  was  applied  in  Ham- 
ilton V.  Savannah,  F.  &  W.  R.  Co.  (1892) 
40  Fed.  412;  Gunnison  Gas  &,  Water  Co.  v. 
Whitaker  (1898)  91  Fed.  191.  The  Thomas 
Case  was  also  cited  with  approval  in  Kun- 
sas  City  v.  O'Connor  (1900)  82  Mo.  App. 
655,  rehearing  denied  in  (1900)  3  Mo.  App. 
Rep.  268. 

In  Eufaula  v.  McNab  (1880)  67  AU. 
588,  42  Am.  Rep.  118,  it  was  laid  down  that 
the  payment  by  the  city  of  two  instal- 
ments of  interest  upon  bonds  issued  to  pay 
for  land,  the  purcliase  of  which  was  ultra 
vireS)  did  not  estop  it  from  setting  up  this 
invalidity  as  a  defense  to  an  action  for  the 
balaAce  of  the  price. 

In  Mallory  v.  Hanaur  Oil  Works  (1888) 
86  Tean.  598,  8  S.  W.  396,  which  was  an 
action  of  unlawful  detainer  in  respect  of 
certain  property  of  the  plaintiff  corporation 
which  it  had  transferred  in  pursuance  of 
an  ultra  vires  contract,  the  court  reasoned 
thus:  "As  to  the  unexpired  time  during 
which  the  defendants  in  error  might  be  de- 
prived of  the  use  of  their  property,  and 
subjected  to  the  hazards  of  another  year's 
operations,  it  was  not  an  executed  contract. 
The  possession  obtained  under  this  contract 
was  illegal,  and  it  was  the  duty  of  the  of- 
ficers of  the  Hanaur  company  to  renounce 
the  arrangement  and  recover  possession. 
There  are  cases  where,  an  invalid  contract 
being  fully  executed,  the  courts  will  not 
entertain  a  suit  to  recover  money  or  prop- 
erty transferred  under  such  agreement,  or, 
if  they  do  interfere,  will  do  so  only  upon 
equitable  terms.  But  the  defense  here 
made  would  result,  if  successful,  in  en- 
forcing the  performance  of  the  unexecuted 
part  of  a  void  contract.  It  is  not  a  case  of 
contract  fully  executed.  The  part  remain- 
ing to  be  executed  is  a  material  part,  and 
is  beyond  the  power  of  defendant  in  error 
to  make  or  sanction.  Having  entered  into 
it,  it  was  its  duty  to  rescind  or  abandon 
it.  .  .  .  That  the  defendant  ia  error 
has  submitted  to  a  void  contract,  by  which 
it  has  been  deprived  of  the  use  of  its  prop- 
erty   for    two    years,   furnishes   no    sound 
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but  also  by  courts  which  accept  that 
principle." 

All  the  decisions  of  a  contrary  tenor 
were  rendered  by  intermediate  courts 
of  review,  and,  having  regard  to  the  au- 
thorities already  mentioned,  they  may 
safely  be  pronounced  erroneous.* 

In  one  of  the  states  in  which  the  prin- 
ciple of  estoppel  prevails,  it  was  held 
that  a  corporation  which  had  received 
and  paid  for  one  of  certain  articles 
which  it  had  agreed  to  purchase  could 
not  raise  the  plea  of  ultra  vires  in  an  ac- 


tion brought  for  the  balance  of  the  price 
stipulated  under  the  contract.  The  ra- 
tio  decidendi  was  that  the  contract  was 
entire  and  that  the  defendant  had  re- 
ceived part  of  the  benefits  accruing  from 
it.*  But,  having  regard  to  the  authori- 
ties already  reviewed,  this  decision  seems 
to  be  one  of  very  questionable  sound- 
ness. The  present  writer  ventures  to  ex- 
press the  opinion  that  the  incidents  of 
the  contracts  in  question  wei^e,  so  far  as 
the  applicability  of  the  doctrine  of  ultra 
vires  was  concerned,  essentially  the  same 


reason  why  it  shall  submit  for  three  years. 
To  hold  that  it  did  would  be  to  apply  the 
doctrine  of  part  performance  in  a  way  to 
perfect  and  legalize  illegal  contracts  which 
were  partly  performed." 

2  In  McNulta  v.  Corn  Belt  Bank  (1895) 
164  111.  427,  ^Q  Am.  St.  Rep.  203,  45  N.  E. 
954,  afTirming  (1895)  63  111.  App.  593,  re- 
lief  was  denied  on  the  ground  that  the  ob- 
ject of  the  action  was  to  recover  a  sum 
claimed  as  being  due  in  respect  to  the  un- 
execute<l  part  of  the  contract.  This  case, 
it  should  be  obsei'ved,  belongs  to  the  period 
which  preceded  the  change  of  views  con- 
cerning the  doctrine  in  Illinois.  See  §  80, 
infra. 

Tn  Western  Maryland  R.  Co.  v.  Blue 
Ridge  Hotel  Co.  (1905)  102  Md.  307,  2 
L.R.A.(N.S.)  887,  111  Am.  St.  Rep.  362,  62 
Atl.  351,  where  a  railroad  company  had 
guaranteed  the  payment  of  interest  and 
dividends  on  the  stock  of  a  hotel  company, 
an  action  brought  to  recover  in  respect  to 
one  year's  deficit  was  held  not  to  be  main- 
tainable.  The  court  rejected  the  contention 
that,  as  the  contract  had  been  partly  exe- 
cuted by  both  parties,  the  railroad  company 
was  estopped  to  set  up  the  defense  of  ultra 
vires. 

In  Bowman  Dairy  Co.  v.  Mooney  (1890) 
41  Mo.  App.  665,  ultra  vires  was  held  to  be 
a  good  plea  in  an  action  brought  by  a  corpo- 
ration to  enforce  a  reatrictive  covenant  in 
a  partially  performed  conti-act  of  employ- 
ment. The  coni-t  said:  "When  the  action 
is  based  on  a  contract  which  is  shown  to  be 
beyond  the  powers  of  the  corporation,  and 
which  remains  executory,  we  have  found 
no  case  which  goes  to  the  extent  of  holding 
that  the  individual  cannot  allege  the  illegali- 
ty of  the  contract  in  opposition  to  its  en- 
forcement." 

In  Ogdensburgh  &  L.  C.  R.  Co.  v.  Vermont 
&  C.  R.  Co.  (1875)  4  Hun  (N.  Y.)  268,  6 
Thomp.  &  C.  488,  it  was  distinctly  laid 
down  that  the  estoppel  doctrine  does  not 
preclude  a  corporation  from  repudiating  the 
unexecuted  part  of  the  contract. 

See  also  Sabine  Tram  Co.  v.  Bancroft 
(1897)  16  Tex.  Civ.  App.  170,  40  S.  W.  837 
(action  not  maintainable  to  recover  prob- 
ahJ*  )»rofit8  iMafc  would  have  accrued  to  * 
pTaintiff  if  an  illegal  partnership  had  been 
continued). 

^In  Keelev  Brewing  Co.  v.  Emrick  (1896) 
64  IlL  App.  &47,  where  the  defendant  corpo- 
ration Iiad  abandoned,  before  the  expira- 
L.R.A.1917A. 


tion  of  its  term,  premises  leased  in  excess 
of  its  powers,  an  action  for  the  rent  accru- 
ing in  respect  of  the  remainder  of  the  term 
was  held  to  be  maintainable,  on  the  ground 
that  tlie  defendant  was  ^'estopped  from  set- 
ting up  its  lack  of  power  to  make  such  a 
contract,  when,  after  having  made  it,  it 
entered  into  possession  under  it,  and  par- 
took of  the  benefit  conferred  by  it." 

In  Chonoweth  v.  Pacific  Kxp.  Co.  (1902) 
93  Mo.  App.  185,  an  action  was  held  to  be 
maintainable  for  damages  resulting  from 
the  breach  of  a  contract  to  give  permanent 
employment. 

In  Lemp  Htm  ting  &,  Fish  in?  Club  v. 
Cottle  (1913)  172  Mo.  App.  574,  156  8.  W. 
709,  the  defense  of  ultra  vires  was  held  not 
to  be  available  in  a  suit  by  a  corporation 
for  the  specific  perfonuuncp  of  a  stipulation 
to  renew  a  lease,  as  the  leatte  liad  been 
fully  performed  and  the  lessor  had  received 
and  retained  the  rent.  A  similar  decision 
was  rendered  in  Lenp  Hunting  &  Fishing 
Club  V.  Ilackraann  (1013)  172  Mo.  App. 
640,  166  6.  W.  701,  where  the  court  ob- 
served that  the  contract  was  not  wholly 
executory,  because  the  con<<ideratSon  for  the 
stipulated  renewal  was  tiie  payment  of  the 
rent  during  the  original  term,  and  had 
therefore  been  fully  received.  But  probably 
this  theory  as  to  the  nature  of  the  contract 
would  not  be  approved  by  all  courts.  It  is 
submitted  that  tbe  contract  was  essentially 
a  divisible  one,  and  that  the  sole  remedy 
available  for  the  refusal  of  the  lessor  to 
renew  tbe  lease  was  an  action  to  recover 
that  particular  portion  of  the  rent,  if  any 
there  was,  which  represented  the  considera- 
tion paid  for  the  option  of  obtaining  a  re- 
newal. 

In  Osmer  ▼.  Le  Mav-Wesrmann  Brokerage 
Co.  (1911)  166  Mo.  App.  211,  134  S.  W.  65. 
the  court  approved  the  suggestion  in  Green's 
Brice,  Ultra  Vires,  2d  ed.  p.  784,  that  the 
governing  principle  when  the  transaction 
has  been  only  partly  performed  is  "that 
if  there  has  been  *substantiar  part  perform- 
ance, such  a  course  of  conduct  by  the  corpo- 
ration, and  such  fkction  by  the  other  side,  as 
to  show  that  both  parties  intended  the  due 
carrying  out  of  the  transaction,  then  it  is 
too  late  for  the  corporation  to  object  to  the 
invalidity  of  the  matter." 

♦  Vermont  Farm  Machinery  Co.  v.  De 
Sota  Co  op.  Creamery^  Co.  (1909)  146  Iowa, 
491,  122  N.  W.  930. 
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as  those  of  a  lease  by  which  property  is 
leased  for  a  term  of  years,  and  provi- 
sion made  for  periodical  payments  of 
rent. 

4.  Effect  of  complete  execution  of  ultra 
vh'ea  contt'act  on  hoth  eides. 

The  courts  have  not  infrequently  had 
occasion  to  distinguish  between  cases  of 
the  description  discussed  in  the  present 
monograph  and  those  involving  con- 
tracts which  have  been  executed  on  both 
sides.  The  doctrine  applicable  in  cases 
of  the  latter  description  is  that  'Hhe  exe- 
cuted dealings  of  corporations  must  be 
allowed  to  stand  for  and  against  both 


parties  when  the  plainest  rules  of  good 
faith  require  it."  *  Hence  "where  a  void 
contract  has  been  so  far  executed  that 
property  has  passed  under  it  and  rights 
have  been  acquired  under  it,  the  courts 
will  not  disturb  the  possession  of  such 
property,  or  compel  restitution  of  money 
received  under  such  a  contract."*  This 
doctrine  is  apparently  a  deduction  from 
the  principle,  "In  pari  delicto,  potior  est 
conditio  possidentis,"  which  has  in  point 
of  fact  been  relied  upon  as  the  ratio  de- 
cidendi in  many  cases  involving  circum- 
stances of  essentially  the  same  character 
as  those  in  which  the  doctrine  has  been 
invoked." 


1  Thomas  v.  West  Jersey  R.  Co.  (1879) 
101  U.  S.  71,  25  L.  ed.  950,  citing  Parish  v, 
Wheeler  (1860)  22  N.  Y.  494. 

*  Principle  approved  by  the  court  in  Penn- 
sylvania It.  Co.  v.  St.  Louis,  A.  &  T.  H.  R. 
Co.  (1885)  118  V.  S.  290,  30  L.  ed.  83,  e 
Sup.  Ct.  Rep.  1094,  but  declared  not  to  be 
applicable  to  a  case  in  which  the  contract 
had  been  only  partially  performed.  See  § 
3,  supra. 

For  cases  in  which  this  principle  was  held 
to  be  controlling,  see  Taylor  v.  South  & 
North  Ala.  R.  Co.  (1882)  4  Woods,  575,  13 
Fed.  152  (stockholder  of  a  corporation  will 
not  be  allowed,  after  a  reasonable  time,  to 
impeach  a  contract  for  4he  issuance  of  stock 
which  has  been  fully  executed) ;  Cincinnati, 
N.  &  D.  R.  Co.  V.  McKeen  (1894)  12  C.  C.  A. 
14,  24  U.  S.  App.  218,  64  Fed.  36  (transfer 
of  stock) ;  Vanderveer  v.  Asburv  Park  &;  B. 
Street  R.  Co.  (1897)  82  Fed.  355  (convey- 
ance of  land);  Savings  &  T.  Co.  v.  Bear 
Valley  Irrlg.  Co.  (1902)  112  Fed.  693 
(sale) ;  Bear  Vallev  Ivand  &  Water  Co.  v. 
Savings  &  T.  Co.  (1902^  117  Fed.  941  (same 
transaction  involved  as  in  case  last  cited) ; 
Alabama  Consol.  Coal  &  I.  Co.  v.  Baltimore 
Trust  Co.  (1912)  107  Fed.  347  (conversion 
of  preferred  stock  into  bonds);  Santa  Cruz 
V.  Wvkes  (1913)  120  C.  C.  A.  486,  202  Fed. 
357,  affirming  (1911)  184  Fed.  752  (sale); 
Cliase  &  B.  Co.  v.  National  Trust  &  Credit 
Co.  (1914)  215  Fed.  633  (^le);  Bigbee  & 
W.  River  Packet  Co.  v.  Moore  (1898)  121 
Ala.  379,  26  So.  602  (subscription  for 
stock);  Albert  v.  Baltimore  Sav.  Bank 
(1849)  1  Md.  Ch.  407  (loan  repaid);  Shoe- 
maker V.  Mechanics'  IS^at.'Bank  (1869)  31 
Md.  306,  100  Am.  Dec.  73  (stockholder  in 
bank  which  had  made  a  loan  in  excess'  of  its 
powers  was  held  not  to  be  entitled  to  an 
injunction  restraining  the  bank  from  prose- 
cuting suits  to  recover  value  of  collateral 
securities  taken  when  the  loan  wa?  made) ; 
Kansas  City  v.  O'Connor  (1900)  82  Mo.  App. 
656;  Camden  &  A.  R.  Co.  v.  Mav's  Landm*^ 
Sl  E.  H.  City  R.  Co.  (1886)  48  N.  J.  L.  630, 

7  Atl  523  (lease);  Kmmet  v.  Reed   (1853) 

8  N.  Y.  312  (promissory  note  had  been 
canceled  and  returned  after  it  had  been 
paid  in  the  manner  agreed) ;  Seneca  County 
Bank  v.  Lamb  (1858)  26  Barb.  (N.  Y.)  595 
(discount  of  commercial  paper  at  an  exces- 
L.R.A.1917A. 


sive  rate) ;  Cunningham  v.  Massena  Springs 
&  Ft.  C.  R.  Co.  (1892)  63  Hun,  439,  44  N.  Y. 
S.  R.  723,  18  N.  Y.  Supp.  600,  affirmed  in 

(1893)  138  N.  Y.  614,  33  N.  E.  1082  (con- 
struction contract);  Tourtelot  v.  Whithed 
(1900)  9  jr.  D.  467,  84  N.  W.  8  (corporate 
stock  had  been  accepted  in  payment  of 
debt) ;  Spokane  v.  Amsterdamsch  Trustees 
Kantoor  (1900)  22  Wash.  172,  60  Pac.  141 
(mortgage  had  been  foreclosed). 

In   Berry   v.   Kentuckv   Union   Land   Co. 

(1894)  10  C.  C.  A.  393,  22  U.  S.  App.  267, 
62  Fed.  335,  it  was  held  that  contracts  by 
which  land  was  exchanged  for  the  stock  of 
another  company  should  not,  at  the  instance 
of  creditors,  be  set  aside  **in  the  absence  of 
the  third  persons,  who  have  advanced  money 
on  the  faith  of  their  validity,  and  who  have 
not  been  tendered  the  money  advanced  by 
them  on  the  stock  or  invested  by  them  in 
the  lands  sought  to  be  recovered."  The 
court  refused  to  discuss  the  question  wheth- 
er the  action  could  have  been  maintained  if 
it  had  been  begun  before  third  persons  hud 
acquired  any  rights  in  the  land  or  stock. 

•  National  Bank  v.  Stewart  (1882)  107 
TJ.  S.  676,  27  L,  ed.  592,  2 'Sup.  Ct.  Rep. 
778  (loan  by  national  bank  on  security  of 
its  own  shares) ;  Cincinnati,  H.  &  D.  R.  Co. 
v.  McKeen  (1894)  12  C.  C.  A.  14,  24  U.  S. 
App.  218,  64  Fed.  36  (complete  purchase  of 
shares  in  another  company) ;  Metcalf  v. 
American  School  Furniture  Co.  (1903)  122 
Fjpd.  ,  115  (sale  of  property  had  passed 
title) ;  Long  V.  Georgia  P.  R.  Co.  (1890)  91 
Ala.  619,  24  Am.  St.  Rep.  931,  8  So.  706 
(completed  conveyance  of  land) ;  Chapin  v. 
Merchants'  Nat.  Bank  (1888;  Sup.  Ct.)  14 
N.  Y.  S.  R.  272  (same  facts  as  in  National 
Bank  v.  Stewart  (U.  S.)  supra) ;  Reed's 
Appeal  (1888)  122  Pa.  565, 16  Atl.  100  (con- 
tractor had  received  in  part  payment  for 
his  vrofk  sto<ik  for  which  payment  had  not 
been  made  in  money). 
.  In  St.  Louis,  V.  &  T.  H.  R.  Co.  v.  Terre 
Haute  &  1.  R.  Co.  (1892)  145  U.  S.  393, 
408,  36  L.  ed.  748,  754;  12  Sup.  Ct.  Rep. 
963,  tie  law  was  thus  laid  down:  "Wlien 
the  parties  are  in  pari  delicto,  and  the  con- 
tract has  been  fully  executed  on  the  part  of 
the  plaintiff,  by  the  conveyance  of  property 
or  by  the  payment  of  money,  and  has  not 
been  repudiated  by  the  defendant,  it  is  now 
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Considered  with  special  reference  to 
the  remedial  rights  of  the  corporation  it- 
self,  this  doctrine  assumes  the  form  in- 
dicated by  the  following  statement:  "A 
coi-poration  acting  without  authority  is 
not  in  the  position,  with  the  privileges 
of  an  infant,  to  avoid  an  improvident 
contract,  but  in  the  position  and  subject 
to  the  liabilities  and  disabilities  for  a 
wrongdoer,  if  it  exceeds  its  authority. 
It  cannot  complete  a  bargain  with  a 
third  party,  which  such  third  party  has 
a  right  to  make,  and  then  rescind  the 
contract,  wholly  executed,  if  such  con- 
tract proves  to  be  an  improvident  one. 


and  recover  back  the  consideration/'* 
The  operation  of  the  doctrine  is,  it 
may  be  presumed,  qualified  to  some  ex- 
tent by  the  general  rule  of  law  which  has 
been  thus  formulated:  "An  illegal  con- 
tract will  not  be  executed;  but  when  it 
has  been  executed  by  the  parties  them- 
selves, and  the  illegal  object  of  it  has 
been  accomplished,  the  money  or  thing 
which  was  the  price  of  it  may  be  a  legal 
consideration  between  the  parties  for  a 
promise  express  or  implied."'  But  this 
aspect  of  the  matter  has  apparently  nev- 
er been  discussed. 


equally  well  settled  that  neither  a  court  of 
law  nor  a  court  of  equity  will  assist  the 
plaintiff  to  recover  back  the  property  con- 
veyed or  money  paid  under  the  contract." 
A  suit  to  set  aside  a  conveyance  of  a  rail- 
road and  franchises  was  declared  not  to  be 
maintainable  after  the  defendant  had  held 
tlie  property,  and  paid  the  stipulated  con- 
sideration, for  seventeen  years.  It  was 
remarked  that  no  such  suit  had  been  enter- 
tained by  the  English  courts,  and  that  the 
only  similar  cases  cited  by  counsel,  or  which 
}iad  come  to  the  notice  of  the  court,  had 
been  decided  by  inferior  American  tribunals, 
and  preHentecl  no  sufficient  reasons  for 
maintaining  the  suit.  The  cases  thus  un- 
favorably criticized  were  Auburn  Academy  v, 
.Strong  (1824)  Hopk.  Ch.  (N.  Y.)  278; 
Atlantic  &  P.  Teleg.  Co.  v.  Union  P.  R.  Co. 
(1880)  1  McCrary,  541,  1  Fed.  745;  Western 
U,  Teleg.  Co.  v."  St.  Joseph  &  W.  R.  Co. 
(1880)  1  McCrary,  565,  3  Fed.  430;  Union 
Bridge  Co.  v.  Troy  &  L.  R.  Co.  (1872)  7 
Lans.  (N.  Y.)  240;  New  Castle  Northern 
R.  Co.  V.  Simpson  (1884)  21  Fed.  533.  An- 
other ground  assigned  for  the  decision  was 
that  ^th  the  corporation  and  the  stock- 
liolders  were  barred  by  laches.  The  case 
was  followed  in  Hill  v,  Atlantic  &  N.  C.  R. 
Co.  (1006)  143  N.  C.  539,  9  L.R.A.(N.S.)  606, 
55  S.  E.  854,  which  involved  similar  facts. 

For  a  similar  case  in  which  the  Supreme 
Court  laid  down  the  doctrine  that  "if  par- 
ties are  in  pari  delicto,  the  law  will  help 
neither,  but  leaves  them  as  it  finds  them/' 
see  Daniels  v.  Tearney  (1880)  102  U.  S. 
415,  26  li.  ed.  187  (action  on  a  bond  void 
as  bein^  executed  in  pursuance  of  unconsti- 
tutional legislation). 

For  cases  which  applied  this  doctrine,  but 
did  not  involve  ultra  vires  transactions,  see 
Munt  V.  Stokes  (1792)  4  T.  R.  561,  100 
Eng.  Reprint,  1176,  2  Revised  Rep.  459; 
Howson  v.  Hancock  (1800)  8  T.  R.  577,  101 
Eng.  Reprint,  1555;  Morris  v.  Hall  (1868) 
41  Ala.  610,  01  Am.  Dec.  614;  Bishop  v. 
American  Preservers'  Co.  (1895)  157  lU* 
284,  48  Am.  St.  Rep.  317,  41  N.  E.  765. 

In  Talmage  v.  Pell  (1852)  7  K.  Y.  328, 
the  arrangement  in  question  was  essentially 
L.R.A.1917A. 


"a  purchase  of  stork  by  a  bank  upon  their 
notes  or  certificates  payable  at  a  future 
day,  the  stock  to  be  sold  b^  the  state  of 
Ohio  on  account  and  on  the  risk  of  the  com- 
pany, the  proceeds  to  be  applied  to  the  pay- 
ment of  other  certificates  of  the  same  char- 
acter held  by  the  vendor  as  creditor  of  the 
bank."  The  contention  that  this  was  a 
case  of  an  executed  contract,  and  that,  al- 
though illegal,  the  assignment  of  the  securi- 
ties could  not  be  recalled  or  impeached  by 
the  defendant,  the  receiver  of  the  bank,  was 
thus  dealt  with:  "The  certificates  of  de- 
posit it  is  true,  as  the  agreement  recites, 
were  received  in  payment  lor  the  stock  sold 
by  Ohio,  and  the  mortgage  as  collateral 
security'  for  their  payment.  But  this  is 
not  an  executed  agreement  within  the  mean- 
ing of  the  authorities  cited  by  the  com- 
plainants. If  the  promise  to  pay  contained 
in  the  certificates  was  a  satisfaction  of  the  * 
debt  incurred  by  the  purchase,  the  com- 
plainants have  no  place  in  court;  they  have 
received  all  for  which  they  stipulated.  But 
they  in  fact  are  seeking  u  performance 
of  the  promise  by  means  of  the  mortgage 
assigned  to  secure  that  performance.  That 
promise  arising  from  an  illegal  considera- 
tion is  void,  and  the  as.%ignment,  which  by 
the  terms  of  the  agreement  was  specifically 
made  to  secure  the  payment  of  the  certifi- 
cates, is  void  also.  It  might  as  well  be 
contended  that  a  note  secured  by  the  as- 
signment of  a  mortgage  for  a  gaming  debt, 
or  for  money  loaned  at  a  usurious  rate  of 
interest,  was  an  agreement  executed.  The 
complainants  claim  title  to  the  security 
through  the  illegal  contract,  and  not  by 
virtue  of  a  distinct  and  independent  agree- 
ment in  satisfaction  of  it.  In  such  cases 
the  maxim  "Melior  est  conditio  defen- 
dentis,"  would  apply  if  the  receiver  repre- 
sented the  association  exclusively.  But  he 
is  in  fact  a  trustee,  not  only  for  the  stock- 
holders, but  creditors  also.  Gridley  v.  Dole 
(1850)  3  W.  Y.  488." 

•  Attleborough  Xat.  Bank  v.  Rogers 
(1878)  125  Mass.  339  (sale  of  promissory 
notes). 

i  Lestapies  v.  Ingraham  (1846)  5  Pa.  71. 
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4a.  Rule  appUcahle  in  cases  where  the 
vUva  vlves  transaction  tcits  (Jtscoii- 
nectt'd  from  the  contract  in  suit. 

Both  on  principle  and  authority,  it  is 
clear  that  the  ultra  vires  quality  of  an 
agreement  to  which  the  claimant  is  a 
party  will  not  preclude  him  from  recov- 


ering upon  another  contract  which  is 
valid,  and  which,  although  it  has  some 
relation  to  the  same  transaction  as  the 
ultra  vires  agreement,  is,  in  a  juristic 
point  of  view,  distinct  and  separable 
from  it.*  This  doctrine  was  carried  to 
an  extreme  limit  in  a  case  which  appar- 
ently involved  the  assumption  that  an  a c- 


lln  Pittsburgh,  C.  A  St.  L.  R.  Co.  v. 
Keokuk  &  H.  Bridge  Co.  (1888)  131  U.  S. 
371,  33  L.  ed.  157,  9  Sup.  Ct.  Rep.  770,  it 
was  held  that,  although  no  action  could  be 
maintained  upon  an  ultra  virea  lease  of  a 
railroad  by  one  railroad  company  to  an- 
other, the  tolls  due  from  the  defendant  in 
respect  of  the  use  of  a  bridge  under  a  con- 
current valid  Contract  were  recoverable. 

In  Llano  Improv.  &  Furnace  Co.  v.  Pacific 
Improv.  Co.  (1895)  13  C.  C.  A.  625,  30  U.  S. 
App.  253,  66  Fed.  526,  the  defendant  com- 
pany, being  unable  to  pay  the  whole  con- 
sideration of  the  contract  alleged  to  be  ultra 
vires  after  it  had  been  fully  performed  by 
the  plaintiff,  accepted  the  offer  of  the  latter 
to  take  a  promissory  note  of  the  defendant 
for  the  impaid  residue,  and  return  certain 
notes  executed  and  stock  transferred  by  the 
shareholders.  Held,  that  an  action  on  the 
defendant's  note  might  be  maintained  for 
the  reason  that,  even  assuming  the  contract 
to  be  invalid,  there  was,  at  the  time  when 
the  plaintiff's  offer  was  accepted,  sufficient 
ground  for  litigation  if  the  defendant  had 
then  chosen  to  rely  upon  the  invalidity,  and 
consequently  a  good  consideration  for  the 
note. 

In  Re  Ervin  (1902)  114  Fed.  596.  the 
court  proceeded  upon  the  ground  that  the 
fact  of  a  corporation's  having  exceeded  its 
powers  in  becoming  a  partner  of  another  cor- 
poration did  not  prevent  it  from  prosecut- 
ing a  valid  claim  against  the  other  partner, 
which  had  been  contracted  before  the  illegal 
partnership  was  formed,  and  had  reference 
to  money  never  intentionally  used  for  the 
benefit  of  the  partnership  business.  Under 
such  circumstances  "the  claim  does  not  grow 
out  of  the  partnership  relation,  but  out  of 
an  independent  and  antecedent  transaction." 

In  Jenson  v.  Toltec  Ranch  Co.  (1909)  98 
C.  C.  A.  60,  174  Fed.  86,  where  the  validitjr 
of  a  loan  was  in  question,  the  general  princi- 
ple with  reference  to  which  the  right  to 
recover  was  affirmed  was  that  "a  contract 
or  obligation  which  is  executed  by  the 
promisee,  and  is  sustained  by  a  legal  and 
valuable  consideration  which  the  promisor 
had  the  power  to  give,  may  not  be  defeated 
because  the  promisor  also  agreed  to  give 
another  consideration  which  it  was  beyond 
its  corporate  power  to  bestow.  The 
promisee  may  waive  the  unauthorized  con- 
sideration and  rely  upon  that  which  was 
within  the  power  of  the  corporation." 

In  Illinois  Trust  &  8av.  Bank  v.  Pacific 
R.  Co.  (1897)  117  Cal.  332,  49  Pac.  197,  the 
bonds  sued  upon  were  held  not  to  be  in- 
validated by  reason  of  the  fact  that  the 
company  issuing  them  had  exceeded  its  pow- 
ers in  mortgaging,  for  the  purpose  of  ieeur- 
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tng  them,  the  property  of  another  company 
of  whose  assets  it  was  the  transferee. 

In  Arnot  V.  Erie  R.  Co.  (1876)  67  N.  Y. 
315,  affirming  (1875)  5  Hun,  608,  the  de- 
fendant company  had  guaranteed  the  bonds 
of  another  company,  and,  having  afterward 
become  possessed  of  some  of  them,  trans- 
ferred these,  with  the  coupons  and  guar- 
anties, for  a  valuable  consideration.  Held, 
that,  even  assuming  the  guaranties  to  have 
been  ultra  vires  when  originally  given,  they 
should,  so  far  as  the  rights  of  the  trans- 
feree and  his  privies  were  concerned,  be 
regarded  as  having  been  given  again  at 
the  time  of  the  transfer,  and  consequently 
as  enforceable  for  the  reasons  thus  stated: 
The  transferee's  claim  "was  a  valid 
one,  and  that  the  defendant  had  become 
legally  liable  to  pay  it.  It  could  pay  it  in 
cash,  or  could  give  its  own  obligation  to 
pay  it.  Instead  of  giving  its  own  obliga- 
tion, it  would  give  the  obligation  of  an- 
other which  it  owned,  and  guarantee  its 
payment.  ...  If  the  guaranty  was  be- 
fore void,  because  supported  by  no  valid 
consideration,  or  made  for  no  authorized 
purpose,  it  then  became  operative."  New 
York  is  one  of  the  states  in  which  the  doc- 
trine of  an  estoppel  as  predicated  from  a 
receipt  of  the  benefits  of  an  ultra  vires  con- 
tract has  been  adopted.  See  §  95,  infra. 
But  this  doctrine  was  not  invoked,  in  spite 
of  the  fact  that  the  circumstances  under 
review  were  apparently  suitable  for  its 
application. 

In  Brewer  &  H.  Brewing  Co.  v.  Boddie 
(1899)  181  I]].  622,  65  N.  E.  49,  it  was  held 
that  a  lessee  corporation  will  '^ot  be  per- 
mitted to  say  that,  because  it  had  used  the 
premises  for  a  business  which  it  had  no 
power  by  its  charter  to  carry  on,  its  con- 
tract to  pay  rent  is  void  and  cannot  be  en- 
forced against  it.'' 

In  Dexter  v.  First  Guaranty  State  Bank 
(1915)  —  Tex.  av.  App.  — ,  180  S,  W.  1172, 
certain  banks  entered  into  an  arrangement 
with  West,  by  the  terms  of  whidh  the  par- 
ties were  to  beoome  the  owners  of  cotton 
purchased  on  the  open  market  with  a  view 
to  its  being  sold  either  for  their  joint  or 
several  account.  They  insured  the  cotton 
in  which  they  were  to  deal»  and,  by  an 
agreement  reduced  to  writing  and  sig^ned  by 
**We8t  &  Co.,  Assured,"  stipulated  to  pay 
premiums  on  specified  dates.  A  demurrer 
to  a  complaint  alleging  these  facts,  in  an 
action  on  the  insurance  policies,  was  held 
to  have  been  improperly  sastained.  The 
ratio  decidendi  was  that,  while  the  con- 
tract between  the  banks  and  West  was 
ultra  vires  in  respect  to  the  fcrmer,  the 
plaintiff's  allegations  did  not  show  that  the 
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tion  may  be  mamtained  upon  the  acces- 
sory contract^  even  though  the  corpora- 
tion would  have  exceeded  its  powers  if 
it  had  done  what  it  agreed  to  do.' 

In  a  case  where  it  is  shown  that  the 
corporation  made  the  contract  in  ques- 
tion with  the  purpose  of  using  its  pro- 
ceeds in  an  unauthorized  manner,  it  is 
clear  that,  if  the  contract  itself  was  in- 
tra vires,  there  is  no  ground  upon  which 


it  can  .be  held  th«^t  the  jtnere  fact  of  the 
corporation's  having  entertained  and 
carried  out  such  a  purpose  precludes  the 
other  party  from  enforcing  the  con- 
tract,' and  that  his  knowledge  of  that 
purpose  is  immaterial,  except  in  so  far 
as  it  may  tend  to  prove  his  guilty  par- 
ticipation in  the  ulterior  acts  of  the  de- 
fendant.^ It  should  be  pointed  out, 
however,  that  even  the  faet  of  a  guilty 


insurance  companies  were  parties  in  any 
sense  to  that  agreement.  "Under  the  allega^ 
tions,  as  we  understand  them,"  said  the 
court,  "the  insurance  companies  were  not 
concerned  in  either  the  success  or  failure 
of  the  business  venture.  They  were  entitled 
to  their  premiums  whether  the  cotton  trans- 
actions resulted  in  profits  or  losses.  Their 
undertaking  was  collateral  to  the  purpose 
and  intention  manifested  by  the  contract 
to  buy  cotton.  In  the  very  nature  of  things, 
they  would  not  be  entitled  to  premiums, 
nor  could  they  become  liable  for  losses, 
until  cotton  had  been  acquired  by  West  & 
Company.  Their  connection  with  the  ultra 
vires  transactions  and  operations  described 
in  the  petition  was  purely  a  contingent  one. 
Granting  the  invalidity  of  the  contract  or 
business  arrangement  between  West  and 
the  defendant  banks,  because  it  was  ultra 
vires,  it  in  no  degree  taints  the  separate 
contract  alleged  to  have  been  made  between 
the  banks  and  insurance  companies." 

See  also  Curtis  v.  Leavitt  (1857)  15  N. 
Y.  9,  and  Sacketts  Harbor  Bank  v.  Codd 
(1858)  18  N.  Y.  240,  infra. 

Reference  mav  also  be  made  to  Bank  of 
Australasia  v.  Breillat  (1847)  6  Moore,  P. 
C.  C.  152,  13  Eng.  Reprint,  642,  12  Jur.  189, 
where  a  rule  similar  to  that  stated  in  the 
text  was  applied  with  respect  to  a  contract 
which  was  merely  ultra  vires  of  the  di- 
rectors.   See  §  7,  infra. 

« In  Soule  V.  Union  Bank  (1865)  45  Barb. 
(N.  Y.)  Ill,  a  mortgagee  bank  charged  the 
mortgagor  with  the  premium  for  an  insur- 
ance on  his  life  for  three  years,  and  in- 
clitded  the  amount  in  the  mortgage  as  a 
part  of  the  principal.  Held,  that  the  bank 
was  bound  to  keep  the  policies  alive;  and 
that  if,  in  consequence  of  its  neglect  to  pay 
the  premiums,  the  policies  became  e.\tin- 
giiished,  it  was  itself  liable  as  an  insurer. 
The  court  said:  ''If  it  should  be  said  the 
bank  could  not  be  insurer  for  want  of  pow- 
er, the  answer  is  that  it  is  immaterial 
whether  the  bank  is  charged  as  insurer  or 
as  gnilty  of  negligence  in  not  making  the 
insurance.  The  amount  the  plaintiffs  are 
entitled  to  be  credited  on  the  mortgage 
would  be  the  same." 

•  In  Underwood  v.  Newport  Lyceum 
(1844)  6  B.  Mon.  (Ky.)  129,  41  Am.  Dec. 
260,  where  the  plaintiffs  sued  to  recover  the 
amount  of  their  bill  for  work  done  in  en- 
graving bank  bills  for  the  defendant  insti- 
tution, and  for  the  value  of  the  plate  made 
for  the  engraving,  the  court  said:  ''Though 
it  should  be  presumed  that  their  object  waa 
to  use  those  bills  illegally,  and  in  the  illegal 
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exercise  of  banking  powers,  we  are  not  pre- 
pared to  concede .  that  their  assumpsit  to 
the  plaintiffs  .  .  .  would  not  be  valid 
and  enforceable  against  the  corporation." 

In  Taylor  v.  North  Star  Gold  Min.  Co. 
(1889)  79  Cal.  285,  21  Pac.  753  (suit  to 
set  aside  assessment  of  mining  stock),  it 
was  laid  down  that  the  company  could  not 
refuse  to  pay  the  money  borrowed  for  the 
purpose  of  paying  certain  expenses  which 
were  incidental  to  an  ultra  vires  act. 

For  cases  in  which  the  doctrine  that  re- 
covery of  a  loan  was  not  barred  by  the 
mere  fact  that  the  money  claimed  had  been 
borrowed  for  an  unauthorized  purpose  was 
recognized,  see  Traer  v.  Lucas  Prospecting 
Co.  (1904)  124  Iowa,  107,  99  N.  W.  290; 
Planters'  Cotton  Oil  Co.  v.  Guaranty  State 
Bank  (1916)  —  Tex.  Civ.  App.  — ,  188  S. 
W.  38. 

4  In  Jenson  v.  Toltec  Ranch  Co.  (1909) 
98  C.  C.  A.  60,  174  Fed.  86,  the  ratio  deci- 
dendi was  thus  stated:  "It  is  no  defense 
to  a  suit  to  enforce  a  contract  that  has  been 
performed  by  the  promisee  to  repay  money 
loaned  to  or  paid  for  another,  and  to  fore- 
close a  mortgage  to  secure  that  repayment, 
that  the  lender  or  the  payor  knew  that 
the  borrower  intended  to  use,  or  was  using, 
the  money  for  an  illegal  purpose,  or  a  ])ur- 
pose  beyond  its  corporate  powers,  where  the 
lender  or  payor  did  not  combine  or  conspire 
with  the  borrower  to  induce  such  a  use, 
and  did  not  share  in  the  benefits  thereof." 

In  Illinois  Trust  &,  Sav.  Bank  v.  Pacific 
R.  Co.  (1897)  117  Cal,  332,  49  Pac.  197, 
where  certain  bonds  of  the  defendant  rail- 
way company  were  alleged  to  be  void  in 
the  hands  of  the  holders  because  the  under- 
taking for  the  promotion  of  which  they 
issued  was  beyond  Uie  charter  powers  of 
the  two  companies  concerned,  the  court 
said:  ''That  was  a  vice  which  infected  only 
the  contract  of  the  two  corporations;  the 
issue  and  disposition  of  bonds  to  third  pei*- 
sons  constituted  a  series  of  transactions 
each  resting  on  a  new  consideration  and 
connected  only  indirectly  with  the  contract 
between  the  corporations.  Admitting,  as 
nrged  by  appellant,  that  the  holders  had 
notice  of  the  purposes  of  the  Pacific  Rail- 
way Company,  yet  they  did  nothing  to 
promote  those  purposes  beyond  parting  with 
their  property  on  the  faith  of  its  obli- 
gations; they  do  not  found  tlieir  right  of 
recovery  on  the  illegal  contract  between  the 
companies;  and  in  our  opinion  they  are 
not  affected  by  it." 

In  Bradley  v.  BalUrd  (1870)  55  UL  413, 
8  Am.  Rep.  656,  3  Mor.  Min.  Rep.  563,  it 
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participation  -ii^iiM  apptfreiltly  not  pre-* 
dude  a  claimant  from  recovering  by 
virtue  of  the  principle  ot  estoppel,  if 
the  action  is  brought  in  a  jurisdiction  in 
which  that  principle  prevails.  The 
courts  which  reject  that  principle 
would,  of  course,  not  grant  any  relief 
except  such  as  he  might  be  entitled  to 
independently  of  the  contract.  See  note 
to  Crowder  State  Bank  v.  JStna  Powder 
Co.  post,  1026. 

5.  Effect  of  the  doctrine  that  only  the 
state  can  raise  t/i«  question  of  ultra 
vires. 

The  doctrine  under  which  the  right  to 
maintain  an  action  upon  an  ultra  vires 


contract  which  the  complainant  has  per- 
formed on  his  side  is  referred  to  the 
conception  that  only  the  state  can  raise 
the  question  of  invalidity,  has  been  more 
frequently  invoked  in  eases  where  the 
coxporation  was  the  moving  party  (see 
§  S  of  the  note  to  Calumet  &  C.  Canal  & 
Dock  Co.  V.  Conkling,  L.R,A.1917B,  — ) 
than  in  cases  involving  actions  against 
corporations.  But  the  authorities  cited 
in  the  footnote  show  that  it  has  been 
recognized  quite  extensively  in  cases  of 
the  latter  description.^ 

In  many  instances  this  doctrine  has 
been  explicitly  relied  upon  concurrently 
with  the  principle  of  estoppel,  and,  so 
far  as  actions  against  corporations  are 


was  held  that  a  corporation  having  power 
to  borrow  money  cannot  evade  payment  on 
t]ie  ground  that  it  expended  the  money  in 
prosecuting  a  business  which,  though  in  it- 
self not  immoral  or  illegal,  it  had  no  au- 
thority to  carry  on,  even  though  the  lender 
knew  the  money  was  to  be  expended  in 
such  business.  EfTect  of  decision  as  stated 
in  Brewer  &  H.  Brewing  Co.  v.  Boddie 
(1809)  181  111.  622,  65  N.  E.  49.  But  the 
decision  turned  partly  upon  the  principle 
of  an  estoppel  as  predicated  from  the  re- 
ceipt of  benefits.    See  §  80,  infra. 

In  Wright  v.  Hughes  (1880)  119  Ind. 
324,  12  Am.  St.  Rep.  412,  21  N.  £.  907,  the 
law  was  thus  laid  down:  "Even  if  it  were 
conceded  that  the  money  was  borrowed  to 
be  used  in  a  transaction  altogether  beyond 
the  power  of  the  coi'poration,  and  that  -the 
lender  knew  the  purpose  for  which  it  was 
to  he  used,  since  there  is  no  statutory  pro- 
hibition involved,  and  the  lender  was  in  no 
way  in  complicity  with  the  borrower  in 
carrying  out  the  transaction  in  which  the 
money  was  used,  there  exists  no  impedi- 
ment against  the  enforcement  of  the  con- 
tract. .  .  .  The  most  that  can  be  said 
in  the  present  case  is  that  there  was  a  de- 
fect of  power  to  engage  in  the  transaction 
in  which  the  money  borrowed  was  used. 
The  power  to  borrow  money  was  plenary, 
and  subject  to  no  restrictions.  In  such  a 
case,  although  the  lender  may  know  that  it 
IS  the  purpose  of  the  borrower  to  use  the 
money  in  an  irrcgnlar  way,  yet  if  the  con- 
tract between  the  lender  and  borrower  is 
not  in  violation  of  law,  or  declared  void  by 
statute,  the  money  may  be  recovered,  unless 
the  lender  was  in  some  way  implicated  in 
furthering  the  borrower's  design^  or  acces- 
sory to   the   prohibited  or  illegal  act*" 

The  doctrine  of  the  above  cases  was  also 
approved  in  Thompson  ▼.  Lambert  (1876) 
44  Iowa,  239:  Lincoln  Court  Realty  Co.  v. 
Kentuckv  Title  Rav.  Bank  A  T.  Co.  (1»16) 
169  Ky.*840,  185  S.  W.  156;  Taylor  Feed 
Pen  Co.  V.  Taylor  Nat.  Bank  (1915)  —  Tex. 
Civ.  App.  — ,  181  S.  W.  534. 

In  Marvland  Trust  Co.  v.  National  Me- 
chanics' Bank  (1906)  102  Md.  608,  63  Atl. 
70,  it  was  laid  down  that  "anyone  lending 
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a  corporation  money  to  purchase  its  own 
stock  (knowing  that  was  to  be  the  use  of 
it)  cannot  recover  from  the  company  to  the 
prejudice  of  creditors.''  Unless  the  ratioijiale 
of  this  ruling  is  assumed  to  have  been 
participation  in  the  unlawful  transaction, 
it  is  difficult  to  reconcile  with  the  cases 
arbove  cited.  The  same  doctrine  was  formu- 
lated in  Bear  Creek  Lumber  Co.  v.  Second 
Nat.  Bank  (1913)  120  Md.  566,  87  Atl.  1084. 

The  general  rule  has  been  laid  down 
that  "where  losses  have  been  made  in  an 
illegal  transaction,  a  person  who  lends 
money  to  the  loser  with  which  to  pay  the 
debt  can  recover  the  loan,  notwithstanding 
his  knowledge  of  the  fact  that  the  money 
was  to  be  so  used."  Armstrong  v.  American 
Exch.  Nat.  Bank  <1889)  133  U.  S.  433,  469, 
S3  L.  ed.  747,  760.  10  Sup.  Ct.  Rep.  450. 

1  Kingman  County  v.  Cornell  University 
(1893)  6  C.  C.  A.  296,  12  U.  S.  App.  551, 
57  Fed.  149  (action  on  bonds  issued  by 
eounty  was  held  to  be  maintainable) ;  Sioux 
City  Terminal  K.  Co.  v.  Trust  Co.  of  N.  A. 
(1897)  27  C.  C-  A.  73,  49  U.  S.  App.  523,  82 
Fed.  133  (excessive  borrowing) ;  Central 
Trust  Co.  v.  Columbus,  H.  Valley  &  T.  R. 
Co.  (1898)  87  Fed.  815  (excessive  borrow- 
ing); Beach  v.  Wakefield  (1890)  107  Iowa, 
567,  76  N.  W.  688,  78  N.  W.  197  (excessive 
borrowing) ;  Oass  County  v.  Mercantile 
Town  Mut.  Ins.  Co.  (1904)  188  Mo.  1,  86 
S.  W.  237  (policy  of  insurance) ;  Glass  v. 
Ferd  Helm  Brewing  Co.  (1891)  47  Mo.  App. 
639  (lease);  Goodland  v.  Bank  of  Darling- 
ton (1898)  74  Mo.  App.  365  (purchase  of 
shares  in  another  corporation) ;  Chenoweth 
v.  Pacific  Exp.  Co.  (1902)  93  Mo.  App.  185 
(contract  to  employ  plaintiff);  Osraer  v. 
LeMay-Wegmann  Brokerage  Co.  (1911)  155 
Mo.  App.  211,  134  S.  W.  65  (purchase  of 
patent  rights) ;  Hough  v.  St.  Louis  Car  Co. 
(1914)  182  Mo.. App.  718,  165  S.  W.  1161 
(7>urdiase  of  shares  in  another  corporation) ; 
BuUen  v.  Milwaukee  Trading  Co.  (1901) 
109  Wis.  41,  85  N.  W.  115  (suit  on  note) : 
Ledebuhr  v.  Wisconsin  Trust  Co.  (1902)  112 
Wis.  667,  88  N.  W.  607  (action  on  benefit 
certificate).  Possibly  New  York  Bank 
Note  Co.  V.  Kidder  Press  'SUg,  Co.  (1906) 
192  Mass.  391,  78  N.  £.  463,  should  also  be 
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concerned,  there  seems  to  be  no  clear 
instance  of  its  application  by  any  court 
which  at  the  time  of  the  applieution' dia- 
approved  of  that  principle.* 

Manifestly,  however,  the  effect  of 
adopting  the  doctrine  is  to  render  the 
principle  entirely  superfluous  as  :.  ratio 
decidendi. 

The  same  remark  may  be  made  with 
regard  to  the  practical  consequences  of 
entertaining  the  theory  that  the  doctrine 
of  ultra  vires  is  one  which  "only  con- 
cerns the  corporation  in  its  relation  with 
the  state  and  with  its  shareholders,  and 
is  never  entertained  where  it  will  injure 
innocent  third  persons."  •  Yet  the  prin- 
ciple of  estoppel  was  the  actual  ratio 
decidendi  in  the  case  in  which  this  state- 
ment was  made. 


//.  Principle  •/  estmppel  considered 
with  relation  to  contracts  ultra  viree 
in  a  secondary  sense, 

47.  Generally, 

In  many  of  the  cases  in  which  the  ef- 
fect of  a  receipt  of  benefits  by  the  de- 
fendant has  been  discussed  with  relation 
to  contracts  which  were  ultra  vires  in 
the  strict  sense  explained  in  §  2,  supra, 
attention  has  been  drawn  to  the  differ- 
ence between  contraets  of  that  type  and 
those  of  eertain  other  descriptions,  to 
which,  although  they  are  within  the 
scope  of  the  corporate  powers,  the  term 
"ultra  vires"  has  not  infrequently  been 
applied.  This  alternative  use  of  the 
term  is  sanctioned  by  the  courts  and 
other  authorities.^    But  it  has  nndoubt- 


added   to   this   list.     See   §    87,   infra,   ad 
finem. 

One  of  the  points  relied  upon  by  Corn- 
stock,  Cli.  J.,  in  BisHell  v.  Michigan  South- 
ern &  N.  I.  R.  Co.  (1860)  2^.  N.  Y.  258.  was 
that  "if  state  sovereignties  were  wronged 
by  the  course  of  dealing  pursued,  no  inter- 
ference or  complaint  had  come  from  that 
quarter." 

In  New  York  Cement  Co.  v.  Consolidated 
Rosendale  Cement  Co.  (1904)  178  N.  Y.  167, 
70  N.  E.  451,  reversing  (1903)  84  App.  Div. 
635,  81  N.  Y.  Supp.  1137,  where  an  in- 
junction was  granted  to  restrain  the  de- 
fendant from  excluding  the  plaintiff's  boats 
from  a  portion  of  a  canal  which  it  controlled 
as  the  successor  by  purchase  of  the  orig- 
inal canal  company,  one  of  the  points  raised 
by  the  defendant  was  that  its  exercise  of 
the  franchise  granted  by  the  state  to  the 
canal  company  would  be  ultra  vires.  But 
the  court  said:  "This  is  a  question  be- 
tween the  defendant  and  the  state  of  New 
York,  with  which  the  former  has  no  con- 
cern, as  it  is  estopped  from  raising  it  by 
voluntarily  assuming  the  position  which  it 
now  occupies.  So  long  as  the  state  of  New 
York  raises  no  objection  in  the  premises,  the 
defendant  will   not  be  heard  to  complain. 

In  Welsh  v.  Ferd  Heim  Brewing  Co. 
(1892)  47  Mo.  App.  608  (case),  the  court 
said:  "I  understand  the  true  rule  on  this 
matter  to  be  that  it  must  be  shown  to  be 
the  intention  of  the  charter,  as  gathered 
from  its  terms,  not  only  to  restrict  the  busi- 
ness of  the  corporation  to  certain  things, 
but,  in  addition,  to  declare  that  when  it 
exceeds  these  restrictions  the  act  shall  be 
void,  before  any  other  party  than  the  state 
can  question  such  act  as  ultra  vires,  unless 
the  contract  should  be  against  public  policy 
or  good  morals." 

As  to  the  qualified  doctrine  announced  in 
Illinois,  Missouri,  and  Mississippi  with  re- 
spect to  actions  by  corporations,  see  re- 
view of  decisions  in  those  states  in  the 
monograph  specified  in  the  text.  This  doe- 
trine  would  presumably  be  applied  in  those 
L.U.A.1917A. 


states  with  respect  to  actions  against  corpo- 
rations also;  but  it  does  not  prevail,  or  at 
all  events  has  not  been  explicitly  formulated 
in  other  jurisdictions. 

In  Bell  &  C.  Co.  v.  Kentuckv  Glass  VVorka 
Go.  (1899)  106  Ky.  7,  60  S.  W.  2,  1092,  51 
8.  W.  180,  the  court,  while  conceding  this 
doctrine  to  be  applicable  as  between  the 
parties  to  the  eontract,  held  that  it  could 
not  be  invoked  so  as  to  prejudice  the  rights 
of  a  third  person, — in  this  ease  a  creditor 
whose  claim  was  subsequent  to  that  of  one 
who  had  taken  a  mortgage  to  secure  a  loan 
to  the  corporation  which  exceeded  the 
amount  which  it  was  authorised  to  borrow. 
The  decisions  in  82  Fed.  and  87  Fed.  cited 
supra,  were  considered  to  be  incorrect,  in  so 
far  as  they  were  precedents  for  the  con- 
trary view. 

s  As  the  Federal  decisions  cited  in  note 
1,  supra,  all  belong  to  a  period  during  which 
the  views  of  the  Supreme  Court  with  regard 
to  estoppel  were  strangely  disregarded  by 
some  of  the  inferior  tribunals  (see  §  60, 
infra),  it  ia  somewhat  uncertain  whetlier 
they  can  be  deemed  exceptions  to  the  gen- 
eral statement  in  the  text. 

•  Wright  V.  Hughes  (1880)  119  Ind.  330, 
12  Am.  St.  Rep.  412,  21  N.  E.  907. 

1  "Where  an  act  is  not  ultra  vires  for 
want  of  power  in  the  corporation,  but  for 
want  of  power  in  the  agent  or  officer,  or 
because  of  the  disregard  of  formalities 
which  the  law  requires  to  be  observed,  or 
is  an  improper  use  of  one  of  the  enumer- 
ated powers,  it  may  be  valid  as  to  third 
persons.  In  the  more  proper  and  legitimate 
use  of  the  term,  it  applies  only  to  acts 
which  are  beyond  the  purpose  of  the  corpo- 
ration, which  could  not  be  sanctioned  by 
the  stockholders."  National  Home  Bid?,  i, 
L.  Asso.  V.  Home  Sav.  lUnk  (1809)  181  HI. 
43,  64  L.ILA.  300,  72  Am.  St.  Hep.  245,  54 
N.  K.  619. 

In  Buckeye  Mai4)le  &  F.  Co.  v.  Harvey 
(1892)  92  Tenn.  115,  18  L.R.A.  252,  30  Am. 
St.  Rep.  71,  20  S.  W»  427.  the  court  ob- 
served:   ''There  are  cases  where  the  defense 
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of  ultra  Tires  has  noi  b««ii  entertained  when 
the  defect  wae  in  the  mode  of  executing  the 
contract  or  in  the  power  of  the  agent/' 

'*Acta  of  direetorB  which  should  not  be 
undertaken  by  them  without  the  sanction 
of  the  members  of  the  company  are,  how- 
ever, frequently  described  as  acts  ultra  vires 
of  the  directors/'  5  Laws  of  England 
(Ilalsbury)  sub  voce,  "Companies,"  §  466. 
For  cases  sustaining  this  statement,  see 
Norwich  v.  Norfolk  R.  Co.  (1856)  4  El.  A 
Bl.  397,  119  £nf.  Reprint,  143,  30  Eng,  L. 
&  Eq.  Rep.  120,  3  C.  L.  R.  519,  24  L.  J.  Q. 
B.  N.  S.  105,  1  Jur.  N.  S.  344;  Anglo- 
Australian  Life  Assur.  Co.  v.  British 
Provident  L.  &  F.  Ins.  Soc.  (1862)  3  Giff. 
621,  66  Eng.  Reprint,  516,  0  Jur.  N.  S. 
290,  1  L.  T.  N.  S.  126;  lx)wnde8  v.  liarnett 
&  M.  Gold  Min.  Co.  (1864)  3  New  Reports 
(Eng.)  601,  33  L.  J.  Ch.  X.  S.  418,  10  L.  T. 
N.  S.  229,  12  Week.  Rep.  573;  Spackman  v. 
Evans  (1868)  L.  R.  3  H.  L.  (Eng.)  171,  19  L. 
T.  N.  S,  151;  Evans  v.  Smallcombe  (1868) 
L.  R.  3  II.  L.  (Eng.)  249,  19  L.  T.  N.  S.  207; 
Ue  T^ondon  <t  X.  Ins.  Corp.  (18C0)  U  R. 
4  Ch.  (Eng.)  682,  21  L.  T,  N.  S.  182,  17 
Week.  Rep.  751;  Phosphate  of  Lime  Co.  v. 
Green  (1871)  L.  R.  7  C.  P.  (Eng.)  43,  25 
L.  T.  N.  S.  636;  Bensiek  v.  Thomas  (1805) 
13  C.  C.  A.  457,  27  U.  S.  App.  765,  66  Fed. 
104;  Cozart  v.  Georgia  R.  &  Bkg.  Co, 
(1875)  54  Ga.  379;  National  Home  Bldg.  & 
L.  Asso.  v.  Home  Sav.  Bank  (1899)  181 
HI.  35,  64  L.R.A.  390,  72  Am.  St.  Rep.  245, 
54  N.  E.  G19;  Stacy  v.  Glenn  Ellvn  Hotel  & 
Sprin!?s  Co.  (1906)  223  III.  546*,  8  L.R.A. 
(N.S.)  966,  79  N.  E.  133;  Batesburg  Cotton 
Oil  Co.  v.  Southern  R.  Co.  (1916)  103  S.  C. 
494,  88  S.  E.  360,  11  N.  C.  C.  A.  263; 
Indianola  v.  Gulf,  W.  T.  &  P.  R.  Co.  (1882) 
56  Tex.  594;  St.  Clair  v.  Rutledge  (1902) 
115  Wis.  583,  95  Am.  St.  Rep.  964,  92  N. 
W.  234. 

In  Shrewsbury  v.  North  Staffordshire  R. 
Co.  (1865)  35  L.  J.  Ch.  N.  S.  (Eng.)  172, 
Ivindersley,  V.  C,  said:  "When  you  speak 
of  ultra  vires  of  the  company,  you  mean 
one  or  other  of  two  things:  either  that  you 
cannot  bind  all  the  shareholders  to  submit 
to  it,  or  that  it  is  ultra  vires  in  this  respect, 
that  the  legislature,  for  instance,  having 
authorized  you  to  make  a  railway,  you 
cannot  go  and  make  a  harbor.  But  in  the 
present  ease  the  latter  question  does  not 
arise.  The  question  is  whether  it  is  ultra 
vires  as  being  beyond  the  power  of  the  di- 
rectors* to  bind  all  the  shareholders."  This 
passage  was  quoted  with  approval  by  Black- 
burn, J.,  in  Taylor  v.  Chicester  &  M.  R.  Co. 
(1867)   L.  R.  2  Exch.  (Eng.)   377. 

In  Ashburv  R.  Carriage  &  Iron  Co.  v. 
Riche  (1875) *L.  R.  7  IL  L.  653,  2  Eng.  Rul. 
Cas.  304,  Jvord  Cairns  made  the  following 
remarks  with  regard  to  the  distinction  be- 
tween  the  two  instruments  which  the  Eng- 
lish Joint  Stock  Companies  Act  requires  to 
be  registered:  "With  regard,  therefore,  to 
the  memorandum  of  a.SHociation,  if  you  find 
anything  wliich  goes  beyond  that  memo- 
randum, or  is  not  warranted  by  it.  the 
question  will  arise  whetlier  that  which  is 
so  done  is  ultra  vires  not  only  of  the  di- 
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rectors  of  the  company,  but  of  the  com* 
pany  itself.  With  regard  to  the  articles 
of  association,  if  you  find  anything  which, 
still  keeping  within  the  memorandum  of 
association,  is  a  violation  of  the  articles  of 
association,  or  in  excess  of  them,  the  ques- 
tion will  arise  whether  that  is  anything 
more  than  an  act  extra  vires  the  directors, 
but  intra  vires  the  company." 

The  failure  to  proceed  *'in  the  way  or 
through  the  officers  designated  by  the  Jaw" 
was  adverted  to  as  a  defense  standing  in  & 
narrower  ground  than  the  defense  of  ultra 
vires,  in  Metropolitan  Stock  Exch.  v. 
Lydonsville  Nat.  Bank  (1904)  76  Vt.  303,  57 
Atl.  101. 

In  Alabama  Consol.  Coal  &.  I.  Co.  ▼.  Balti- 
more Trust  Co.  (1912)  197  Fed.  347,  the 
court  adverted  to  the  "scarcely  accurate" 
use  of  the  expression  "ultra  vires"  as  ap- 
plied to  acts  which  the  corporation  has  the 
power  of  doing  provided  it  does  them  in  a 
certain   prescribed  way. 

In  Savannah  Ice  Co.  v.  Canal-Louisiana 
Bank  &  T.  Co.  (1913)  12  Ga.  App.  818,  825, 
79  S.  E.  45,  the  court,  adverting  to  the  fact 
that  two  classes  of  ultra  vires  acts  are  men- 
tioned in  the  reports,  "one  which  is  in 
excess  of  charter  power,  and  the  other 
where  an  olficer  of  a  corporation  under- 
takes to  do  an  act  within  the  charter  pow- 
er which  he  has  no  authority  to  perform," 
proceeded  thus:  "In  reality  it  is  a  mis- 
nomer to  speak  of  the  latter  character  of 
acts  as  ultra  vires,  because  such  acts  are 
within  the  power  of  the  corporation,  and 
are  simply  in  excess  of  the  authority  of  the 
officer  or  agent  attempting  to  perform  them. 
Strictly  speaking,  an  ultra  vires  act  of  a 
corporation  is  one  which  it  has  no  power 
under  its  charter  to  perform." 

In  Minnesota  Thresher  Mfg.  Co.  v.  Lang- 
don  (1890)  44  Minn.  37,  46  N.  W.  310,  the 
following  remarks  were  made:  "The  term 
'ultra  vires*  is  used  in  two  different  senses: 
First,  as  to  the  state,  meaning  an  act 
which  transcends  the  powers  conferred  by 
law  on  the  corporation, — something  which 
is  not  within  the  scope  of  the  powers  of  a 
corporation  to  perform  tinder  any  circum- 
stances or  for  any  purpose,  as,  for  example, 
where  a  corporation  authori?:ed  only  to 
build  a  railroad  engages  in  banking.  This 
is  the  primary,  and  really  only  proper,  sense 
of  the  term.  But  it  is  also  used  in  a  second- 
ary sense,  as  something  beyond  the  power 
of  the  majority  to  bind  dissenting  stock- 
holders, or  something  in  violation  of  the 
legal  rights  of  creditors,  and  sometimes 
in  the  sense  merely  of  something  beyond 
the  authority  of  corporate  agents  or  execu- 
tive oflficers.  Tlie  primary  meaning  of  the 
term  applies  only  when 'the  public  is  con- 
cerned; the  secondary  meanings,  when  the 
question  is  between  the  corporation  and  its 
shareholders  or  creditors,  or  other  parties 
dealing  with  it,  or  between  it  and  its  a  went 
01*  executive  officers."  The  court,  taKing 
the  position  that  the  payment  of  unearned 
dividends  by  a  certain  company  was  ultra 
vires  in  the  secondary  sense,  held  that  the 
dividends  could  not  be  recovered  by  a  corpo- 
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edly  been  a  source  of  some  confusion.' 
ThnB^  the  general  language  employed  in 
one  of  the  earlier  cases  with  respect  to  a 
contract  which  was  merely  defective  in 
point  of  form  misled  an  eminent  judge 
into  treating  the  decision  as  a  precedent 
favoring  the  theory  that  corporation3 
may  be  estopped  from  alleging  the  in<- 
validity  of  contracts  which  are  ultra 
vires  in  the  sense  of  being  entirely  be- 
yond their  powers.*  On  the  other  hand, 
the  courts,  when  discussing  the  right  of 
recovery  upon  contracts  of  the  latter 
description,  have  sometimes  relied  upon 
cases  which    involved   merely   the    au- 


thority of  agents**  or  an  informatity.^ 
On  the  other  hand,  decisions  relating  to 
such  contracts  have  not  infrequently 
been  cited  in  cases  in  which  mere  irreg- 
ularities were  involved.* 

7.  Eat&ppel  with  respect  to  c»nfro«te 
beyond  the  potrera  of  the  corporate 
agents  maTcing  tfiem. 

The  contracts  of  a  corporation  which 
are  invalid  merely  in  respect  of  their  be- 
ing in  e:sce3s  of  the  powers  of  the  direc- 
tors or  other  agents  by  whom  they  were 
made  may  obviously  be  ratified  by  the 
corporation  itself.^     Hence  there  is,  in 


ration  which  purchased  the  property  and 
assets  of  the  payor.  But  the  classification, 
and  the  deduction  drawn  from  it,  would  pos- 
sibly not  be  approved  in  all  jurisdictions. 

«In  Alabama  Consol.  Coal  &  T.  Co.  v. 
Baltimore  Trust  Co.  (1912)  197  Fed.  347, 
the  court  observed  that  **it  would  be  better" 
if  the  phrase  "ultra  vires**  were  applied  only 
to  ''transactions  altogether  foreign  to  the 
purposes  for  which  the  corporation  was 
chartered/* 

In  Minnesota  Thresher  Mfg.  Co.  v.  Lang- 
don  (1890)  44  Minn.  42,  46  N.  W.  310, 
it  was  remarked  that  "the  twofold  use  of 
the  term  is  unfortunate  in  obscuring  a  sub- 
ject in  itself  sufficiently  perplexing." 

3  One  of  the  authorities  cited  by  Corn- 
stock,  Ch.  J.,  in  Bissell  v.  Michigan  South- 
ern &  N.  I.  R.  Cos.  (1860)  22  N.  Y..258,  was 
Bulkley  v.  Derby  Fishing  Co.  (1817)  2 
Conn.  252,  7  Am.  Dec.  271,  where,  in  an 
action  brought  upon  a  policy  of  insurance 
not  countersigned  by  the  secretary  of  the 
company,  the  court  argued  thus:  ''I  con- 
sider it  to  be  undoubted  law,  that  a  corpo- 
ration may  incur  liability  different  from  the 
prescriptions  of  its  charter.  Like  indi- 
viduals, it  is  responsible  in  the  manner  in 
which  it  permits  its  agents  to  hold  it  out 
to  the  world.  The  corporation  should  dis- 
avow the  practice,  or  the  usages  of  their 
agents  in  the  transaction  of  business  shall 
be  presumed  to  have  their  sanction.  .  .  . 
A  corporation  certainly  cannot,  by  its  own 
act,  enlarge  its  own  capacities,  powers,  or 
rights;  but  it  would  be  strange  to  say  that 
It  cannot  thus  voluntarily  incur  liabilities. 
If  a  corporation,  by  a  corporate  act,  ap- 
points an  agent,  under  any  name  or  title 
wliatever,  for  the  purpose  of  making,  in 
its  own  behalf,  any  contract  which  it  has  a 
right  to  make,  can  the  corporation  itself 
impeach  such  a  contract,  made  in  its  name, 
by  that  agent,  by  alleging  its  own  want  o! 
power  to  make  such  an  appointment,  or  to 
contract  by  such  an  agent?  The  present 
objection  must,  to  avail  the  defendants,  go 
to  this  extent.  But  such  a  doctrine  is  in 
violation  of  all  principle.  A  coi'porate  body, 
by  transgressing  the  limits  of  its  charter, 
may  doubtless  incur  a  forfeiture  of  its 
privileges  and  powers;  but  whoever 
imagined  that  it  could  thus  acquire  an 
immunity,  to  the  prejudice  of  third  per- 
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sons?"  As  was  pointed  out  in  Hood  v.  New 
York  &  N.  H.  R.  Co.  (1852)  22  Conn.  505. 
9  Am,  Dec.  149,  where  the  question  involved 
was  one  of  power,  not  of  form,  the  doctrine 
applied  in  this  case  really  was  this:  that 
"if  a  corporation  has  the  power  to  do  a 
thing,  and  is  in  the  habit  of  doing  it,  in  a 
particular  way,  it  may  bind  itself  to  third 
persons,  though  it  do  not  pursue  the  exact 
mode  prescribed  in  the  charter.'' 

•*For  example,  in  H.  Schcrer  &  Ck>.  v. 
Everest  (1909)  94  C.  C.  A.  346,  168  Fed. 
822,  the  court  referred  to  Bird  v.  Daggett 
(1867)  97  Mass.  494. 

In  Chirke  v.  Sarnia  Street  R.  Co.  (1877) 
42  U.  C.  Q.  B.  39,  the  court  cited  Bank  of 
Australasia  v.  Breillat  (1847)  0  Moore,  P. 
C.  C.  152,  13  Eng.  Reprint,  642,  12  Jur. 
189.    See  next  section,  note  6. 

In  Lincoln  Court  Realty  Co.  v.  Kentucky 
Title  Sav.  Bank  &  T.  Co.  (1916)  169  Ky. 
840,  185  S.  W.  156,  a  case  involving  a  con- 
tract which  was  ultra  vires  as  being  beyond 
the  power  of  the  corporation  itself,  one  of 
the  precedents  relied  upon  was  Kenyon 
Realty  Co.  v.  National  Deposit  Bank  (1910) 
140  Ky.  133,  31  L.R.A.(X.S.)  169,  130  S. 
\V.  965,  in  which  the  defense  interposed 
was  simply  a  want  of  authority  on  the 
part  of  the  corporate  agent  by  whom  the 
contract  was  made. 

*See,  for  example.  Bradley  v.  Bullard 
(1870)  55  111.  417,  8  Am.  Rep".  656,  3  Mor. 
Min.  Rep.  563;  Northland  Produce  Co.  y. 
Stephens  (1911)  110  Minn.  23,  133  N.  W. 
93. 

•  In  Missouri  P.  R.  Co.  v.  Sidell  (1895) 
14  C.  C.  A.  477,  35  U.  S.  App.  152, 
67  Fed.  464,  where  the  authorities  re- 
ferred to  were  Hitchcock  v.  Galveston 
(1877)  96  TJ.  S.  351,  24  L.  cd.  062;  Ohio 
&  M.  R.  Co.  V.  McCarthy  (1877)  96  U.  S. 
267,  24  L.  ed.  695,  and  Whitney  Arms  Co.  y. 
Barlow  (1875)  63  If.  Y.  70,  20  Am.  R«p.  504. 

In  Seymour  v.  Spring  Forest  Cemetery 
Asso.  (1895)  144  N.  Y.  333,  26  L.R.A.  859, 
39  N.  E.  365,  where  Whitney  Arms  Co.  v. 
Barlow  (N.  Y.)  supra,  was  cited. 

1  For  a  case  recognizing  the  doctrine  that 
a  ratification  may  be  inferred  from  the  re- 
ceipt and  retention  of  the  benefits  of  the 
invalid  transaction,  see  Sheldon  Hat  Block- 
ing Co.  V.  Eickemeyer  Hat  Blocking  Mach. 
Co.  (1882)  90  K.  Y.  607;  Manhattan  Hard- 
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a  logical  point  of  view,  no  reason  why 
they  should  not  also  be  treated  as  being 
susceptible  of  indirect  confimmtion 
throug^h  an  estoppel,  wheU&er  baaed  upoji 


mibsequent  conduct  or  upon  sotne  other 
element.    Such  an  estoppel  has  been  pre- 
dicated in  numerous  cases.^ 
.  But  it  is  obvious  that  a  person  dealing 


ware  Co.  V.  Phalen  (X880)  128  Pa.  116,  18 
Atl.  428  J  Presbyterian  Board  v.  Gilbee 
(li)Q7)  212  Pa.  310,-61  Atl.  925;  Pannebaker 
V.  Xujgcarora  Valley  R.  Co.  (1907)  219  Pa. 
00,  07  Atl.  923. 

For  a  case  in  which  the  ratio  decidendi 
was  that  the  cototract  in  question  had  never 
been  confirmed  by  the  corporation,  see  Ke 
London  &  N.  Ins.  Corp.  (1869)  L.  R.  4  Ch. 
(Eng.)  682,  where  Giifard,  L.  J.,  remarked: 
"The  whole  agreement  was  beyond  the  pow- 
ers of,  at  least,  one  of  the  parties  to  it,  and 
consequently  it  was  wholly  void.  In  fact, 
the  parties  seemed  to  have  had  a  notion 
that  this  agreement  would  not  be  valid,  for 
one  of  the  provisions  was  that  it  should  be 
confirmed  by  a  meeting  of  the  amalgamated 
company,  and  it  was  clear  that  without 
confirmation  the  agreement  was  illegal/* 
!^ee  also  Irvine  v.  Union  Bank  (1876)  L. 
R.  2  App.  Cas.  (Eng.)  366.  46  L.  J.  P.  C. 
N.  S.  87,  37  L.  T.  N.  S.  176,  25  Week.  Rep. 
682. 

In  Phosphate  of  Lime  Co.  v.  Green  (1871) 
L.  R.  7  C.  P.  (Eng.)  43,  where  the  evidence 
was  held  to  show  ratification,  Willes,  J., 
made  the  following  ternaries:  "I  do  not  go 
along  with  the  argument  of  Mr.  Benjamin 
that,  assuming  that  the  directors  had  no 
authority  to  make  the  compromise,  yet, 
inasmuch  as  the  company  received  some 
benefit  from  the  transaction,  the  company 
are  not  in  a  condition  to  say  that  the  trans* 
action  was  absolutely  void,  but  only  that 
it  was  what  he  calls  relatively  void,  so  that, 
if  the  company  wished  to  avoid  it,  they 
could  only  do  so  by  rescinding  it  and  re- 
turning what  they  had  received  under  it* 
That  may  be  very  good  sense  if  the  matter 
be  looked  at  in  a  moral  point  of  view;  but 
it  is  not  law.  If  the  act  done  be  unauthor- 
ized, the  law  makes  it  absolutely  void  at 
the  election  of  the  person  on  whose  behalf 
it  is  done,  so  that  he  may  repudiate  it  or 
take  the  benefit  of  i£  as  he  chooses;  Init  it 
is  not  a  relative  nullity,  in  the  sense  that 
the  person  not  choosing  to  ratify  it  is  to 
perform  some  condition  precedent  or  do 
some  act  before  he  declares  it  to  be  void. 
It  comes  round,  therefore,  to  this  alterna- 
tive: either  the  defendants  must  establish 
that  the  directors  had  authority  at  the 
time,  or  that  the  company  did,  by  their 
subsequent  conduct,  assent  to  and  ratify  the 
act  of  the  directors  so  as  to  bind  them- 
selves as  if  there  had  been  a  previous  au- 
thority." 

In  Spademan  v.  Evans  (1868)  L.  R.  3  H. 
L.  (Eng.)  244,  Lord  Romilly  made  the  fol- 
lowing remarks:  "It  seems  to  be  admitted 
that,  if  all  the  members  of  the  company 
had  thought  fit  to  assent  to  the  t transaction, 
it  would  have  been  good.  This,  to  use  the 
expression  of  Lord  Mansfield  in  the  great 
ease  of  Zouch:  ex  dcm.  Abbot  v.  Parsons 
(1807>  3  Burr.  1794.,  97  Eng.  Reprint,  1103, 
L.R.A.1917A. 


1  W.  Bl.  575,  96  Eng.  Reprint,  332,  proves  it 
to  be  voidable  only,  for  a  void  transaction  is 
incapable  of  confirmation.  ...  1  take 
it  to  be  a  cardinal  rule  that  whenever  the 
validity  of  an  irregular  transaction  depends 
on  the  confirmation  of  any  one  or  more 
persons,  that  transaction,  is  voidable  only, 
and  not  void.  Of  course,  if  this  company 
had  bought  mines,  or  entered  into  a  con- 
tract to  set  up  a  steam  packet  business, 
this  could  have  been  simply  void,  and  could 
not  have  bound  the  company  or  anyone, 
because  they  could  do  nothing  that  waa 
beyond  the  objects  of  the  company;  but, 
on  the  other  hand,  the  directors  might  do 
anything,  however  irregular,  in  promoting 
the  objects  of  the  company,  provided  it  was 
done  bona  fide;  and  this  could  not  be 
avoided  unless  steps  were  speedily  taken 
for  that  purpose." 

8  "The  term  [ultra  vifca]  has  been  ap- 
plied to  acts  of  directors  or  officers  which 
are  outside  and  beyond  tlie  scope  of  their 
authority,  and  therefore  are  invasions  ot 
the  rights  of  stockholders,  but  which  are 
within  the  powers  of  the  corporation.  In 
such  a  case  the  act  may  become  binding  by 
ratification,  consent,  and  acquiescence,  or  by 
the  corporation  receiving  the  benefit  of  tho 
contract."  National  Home  Bldg.  Asso.  v. 
Home  Sav.  Bank  (1899)  181  111.  35,  64 
LJR.A.  399,  72  Am.  St.  Rep.  245,  54  N.  E. 
619.  An  earlier  case  cited  was  Ottawa 
Northern  PI.  Road  Go.  v.  Murray  (1853)  15 
111.  336. 

In  Anglo-Australian  &  U.  Family  L.  Ins. 
Co.  v.  British  Provident  L.  &  F.  Ins.  Soc. 
(1862)  3  Giff.  621,  66  Eng.  Reprint,  515, 
decree  modified  m  (1862)  4  DeG.  F.  &  J. 
341,  46  Eng.  Reprint,  1215,  Stuart,  V.  C, 
referring  to  a  contract  under  which  one 
company  had  purchased  the  business,  etc., 
of  another  company,  said:  'It  is  clear  that 
the  defendants'  company  have  had  the  bene- 
fit of  it,  andi  having  had  the  benefit,  I  think 
they  are  bound  by  the  obligations  in  the 
deed." 

In  Re  Bahia  &  S.  F.  R.  Co.  (1868)  L.  R.  3 
Q.  B.  (£ng.)  585,  9  Best  &  S.  844,  37  Ia  J. 
Q.  B.  X.  S.  176,  18  L.  T.  N.  S.  467,  16  Week. 
Rep.  762,  the  purchasers  of  shares  in  a  com- 
pany paid  the  value  in  money  on  having 
a  transfer  of  the  shares  executed  to  them, 
and  on  the  production  of  the  certificates 
which  were  handed  to  them.  It  turned  out 
that  the  transferrers  had  iii  fact  bo  shares, 
and  that  the  company  ought  not  to  have 
registered  them  as  shareholders  or  given 
them  certificates,  the  transfer  to  them  be- 
ing a  forgery.  Held,  that  the  faets  were 
such  as  to  bring  the  case  within  the  princi- 
ple that  "if  you  make  a  representation  with 
the  intention  that  it  ahall  be  acted  upon 
by  another,  and  he  does  so,  yoa  are  estopped 
from  denying  the  truth  of  what  you  repre* 
sent  to  be  the  faet/'  and  that  the  claimants 
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with  corporate  agents  is  bound  to  take 
notice  of  the  fact  that  their  powers  can- 


not be  naore  extensive  than  those  pos- 
sessed    by     the     corporation     itself.' 


were  entitled  to  recover  from  the  company 
the  value  of  the  shares  at  the  time  they 
were  deprived  of  them.  This  decision  was 
rollowed  in  Hart  v.  Frontino  Gold  Min.  Co. 
(1870)  L.  R.  5  Exch.  (Eng.)  Ill,  39  L.  J. 
l':xrh.  N.  S.  Ill,  22  L.  T.  N.  S.  30. 

In  Bishop  v.  Balkis  Consol.  Co.  (1890; 
C.  A.)  L.  11.  25  Q.  B.  Div.  (Eng.)  512, 
iiffirming  (1890)  L.  R.  25  Q.  B.  Div.  77,  one 
I'owter.  the  registered  owner  of  shares  in 
the  defendant  company,  transferred  them 
all  to  two  persons,  and  afterward  purported 
to  sell  a  portion  of  them  to  one  Lupton,  who 
in  liis  turn  transferred  them  to  the  plaintiff 
Cuthbert.  Both  of  these  later  transfers 
were  "certificated"  by  the  secretary  of  the 
company.  The  plaintiff  Bishop  was  Cuth- 
bert's  principal  in  this  transaction,  and,  on 
the  faith  of  the  certification  when  the  trans- 
fer from  Lupton  to  Cuthbert  was  made. 
Bishop  paid  Lupton  the  price  of  the  sliares. 
On  the  ground  that  the  shares  really 
belonged  to  the  first  transferees  of  Powter, 
the  company  refused  to  recognize  the 
title  of  the  plaintiffs.  The  contention 
that  the  doctrine  of  estoppel  could  be 
made  available  to  assist  the  plaintiffs 
was  rejected.  Lindley,  L.  J.,  speaking 
for  the  court,  said:  **The  doctrine  of  es- 
toppel cannot  put  the  company  in  a  worse 
position  than  if  a  certificate  of  Lupton's 
transferrer,  Powter,  had  been  produced.  If 
it  had,  still  the  transfer  from  Powter  to 
Lupton  would  have  been  invalid,  and  Lup- 
ton, without  any  default  on  the  part  of  the 
company,  would  not  have  been  able  to 
transfer  the  shares  to  Cuthbert.  The  fact, 
then,  which  the  company  is  estopped  from 
denying,  would  not,  if  true,  have  entitled 
the  plaintiff  to  the  135  shares.  The  loss 
of  the  shares,  as  distinguished  from  the  loss 
of  the  money  paid  for  them,  is  attributable 
not  to  any  misrepresentation  by  the  com- 
pany, but  to  something  quite  different;  viz., 
the  invalidity  of  the  transfer  from  Powter 
to  Lupton.  If,  indeed,  the  certification 
amounted  to  a  warranty  of  Lup ton's  right 
to  transfer,  or  if  it  were  equivalent  to  a 
certificate  by  the  company  that  Lupton  was 
the  registered  owner  of  the  shares  which  he 
purported  to  transfer  to  Cuthbert,  the  case 
would  be  very  different,  and  would  be  in- 
distinguishable from  Re  Baliia  &  S.  F.  R. 
Co.  [see  supra]  .  .  .  The  real  truth 
is  that  the  plaintifl's  lost  their  money 
by  reason  of  a  misrepresentation  for 
which  no  action  lies;  and  they  lost  the 
shares  transferred  to  them  by  Lupton  be- 
cause he  had  no  title  to  them,  and  the  com- 
pany is  not  estopped  from  denying  this." 

In  Moss  v.  Rossie  Lead  Min.  Co.  (1843)  6 
Hill  (N.  Y.)  137,  the  question,  "Shall  those 
by  whom  the  company  are  furnished  with 
articles  of  doubtful  utility  be  made  re- 
sponsible for  the  excess?"  was  thus  an- 
swered: **I  think  not.  Thi«  company  was 
authorized  by  statute  to  exercise  a  generni 
agenc3%  to  which  a  large  discretion  was 
necessarily  incident.  The  exigencies  of  th^ir 
L.R.A.1917A. 


business  and  conditions  of  their  affairs  were 
known  to  themselves  only.  Acts  done  by 
such  a  company  which  bear  an  equivocal 
appearance  because  they  may  be  within  or 
without  the  corporate  power  of  the  capital 
employed  must  be  tested  by  such  rules  as 
we  apply  to  the  acts  of  a  general  agent. 
Tlie  man  who  deals  witli  such  an  agent  is 
not  bound  to  know  that  the  transaction  ia 
within  the  scope  of  his  airthority.  If  it 
may  be  so,  the  principal  cannot  repudiate 
unless  he  can  show  that  the  person  with 
whom  his  agent  dealt  was  privy  to  the  fact 
of  the  excess." 

"Where  a  corporation  has  charter  au- 
thority to  do  an  act,  it  will  always  be 
estopped  to  question  the  authority  of  one 
whom  it  held  out  as  having  the  pow- 
er to  act  for  it,  or  whose  act  has  oeen 
ratified  by  the  corporation  after  its  per- 
formance." Savannah  Ice  Co.  v.  Canal - 
Ixjuisiana  Bank  &  T.  Co.  (1913)  12  Ga. 
App.  818,  79  S.  E.  45,  citing  Hazelhurst  v. 
Savannah.  0.  &  N,  A.  R.  Co.  (1871)  43  Ga< 
14,  55;  City  F.  Ins.  Co.  v.  Carriugi  (1871) 
41  Ga.  673. 

See  also  Bensiek  v.  Thomas  (1895)  13  C. 
C.  A.  457,  27  U.  S.  App.  765,  66  Fed.  104; 
Wisconsin  Lumber  Co.  v.  Greene  &  W. 
Teleph.  Co.  (1904)  127  Iowa,  350,  69  LuR.A. 
968,  109  Am.  St.  Rep.  387,  101  N.  W.  742; 
Smith  V.  Richardson  (1898)  77  Mo.  App. 
422;  Sheldon  Hat  Blocking  Co.  v.  Eicke- 
meyer  Hat  Blocking  Mach.  Co.  (1882)  90 
N.  Y.  607  (approving  the  rule  laid  down  in 
Kent  V.  Quicksilver  Min.  Co.  (1879)  78  N. 
Y.  159,  4  Mor.  Min.  Ren.  47,  that  "the 
express  assent  of  stockholaers  is  not  neces- 
sary to  work  an  equitable  estoppel  in 
them") ;  Byron  v.  First  Xat.  Bank  (1915) 
75  Or.  296,  146  Pac.  516;  Batesburg  Cotton 
Oil  Co.  V.  Southern  R.  Co.  (1916)  103  S.  C. 
494,  88  S.  E.  360.  11  N.  C.  C.  A.  263; 
Crowder  State  Bank  v.  ^tna  Powder  Co. 
(Okla.)  post,  1021. 

In  Potter  v.  New  York  Infant  Asylum 
(1887)  44  Hun  (N.  Y.)  367,  affirmed  in 
(1890)  118  N.  Y.  684,  23  K.  E.  1147,  the 
law  was  thus  laid  down:  ''When,  upon  the 
request  of  an  agent  of  a  corporation,  money 
has  been  loaned,  goods  supplied,  or  serviceji 
performed,  and  the  corporation  has  received 
the  benefit,  to  hold  it  absolved  from  liabil- 
ity because  the  agent  went  beyond  the  let- 
ter of  his  power  would  be,  in  the  language 
of  the  eases,  to  encourage  fraud.  .  .  . 
And  if  the  liability  is  restricted  to  a  quan- 
tum meruit,  no  injustice  can  be  done  to  the 
corporation."  The  limitation  implied  in  tlie 
closing  sentence  of  this  extract  indicates 
a  standpoint  different  from  that  shown  by 
most  of  the  cases.  According  to  the  usual- 
ly accepted  theory,  the  effect  of  an  estoppel 
as  predicated  from  the  acceptance  of  bene- 
fits is  to  cender  the  corporation  liable  upon 
the  contract  itself. 

s  "It  can  never  be  presumed  that  an  ageat 
of  a  corporation  had  authority  to  transact 
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Whenever  the  scope  of  an  agent's  au- 
thority is  considered  with  reference  to 
this  criterion^  it  is  obvious  that,  in  the 
Unal  analysis,  the  actual  question  pre- 
sented is  whether  the  contract  sued  up- 
on was  within  the  powers  of  the  corpora- 
tion.    In  this  point  of  view,  an  action 


based  on  an  agent's  contract  which  ex- 
ceeds those  powers  cannot  be  maintained 
on  the  ground  of  an  estoppel,  (1)  if  the 
doctrine  adopted  as  controlling  for  the 
purpose  of  the  ease  is  that  the  principle 
of  estoppel  is  not  applicable  in  respect 
of  such  contracts,*  or   (2)  if  that  doc- 


buidiness  which  the  corporation  itself  was 
Jiot,  bv  its  charter,  authorized  to  engage  in." 
Alexander  v.  Cauldwell  (1881)  H3  N.  Y. 
480,  5  Mor.  Min.  Rep.  650.  For  similar 
pbraacology,  see  Planters'  Cotton  Oil  Co.  v. 
(Guaranty  State  Bank  (1916)  —  Tex.  Civ. 
App.  — ,  188  S.  W.  88. 

"No  act  done  by  an  officer  of  an  incorpo- 
rated company  in  furtherance  of  a  busi- 
nesd  venture  which  is  outside  of  the  com- 
pany's corporate  powers  can  be  said  to  be 
an  act  which  is  within  the  scope  of  the  ap- 
parent or  customary  powers  of  such  officer/' 
Farmers'  &  M.  Nat.  Bank  v.  Smith  (1896) 
23  C.  C.  A.  80,  40  U.  S.  App.  382,  77  Fed. 
120. 

In  Chambers  v.  Manchester  &,  M.  B.  Co. 
(1864)  5  Best  &,  S.  588,  122  £ng.  Reprint, 
*.)61,  Crompton,  J.,  remarked:  "I  think  the 
directors  of  these  companies  [railway  com- 
panies] are  in  the  position  of  special  agents, 
having  authority  to  affix  the  seal  of  the 
company  to  deeds  when  not  ultra  vires,  but 
have  no  power  to  affix  the  seal  where  the 
legislature  have  declared,  directly  or  by  im- 
plication, that  such  deeds  are  not  to  be 
made.  And  the  company  are  not  bound  by 
the  seal  affixed  by  the  directors  to  a  deed, 
not  merely  where  there  is  illegality  in  it, 
but  where  the  directors  have  not  authority 
to  affix  it.  The  power  of  a  partner  to  bind 
the  partnership  is  in  the  nature  of  that  of 
an  agent  to  bind  his  principal;  and  with 
some  limitations,  such  is  the  power  of  the 
directors  of  a  company  to  bind  the  com- 
pany.*' 

4  In  Hoffman  v.  John  Hancock  Mut.  L. 
Ins.  Co.  (1875)  92  U.  S.  161,  23  L.  ed.  539, 
the  grounds  upon  which  it  was  held  that  no 
action  could  be  maintained  upon  an  insur- 
ance policy  against  a  company  whose  a<i(ent 
had  taken  a  horse  in  part  payment  of  the 
premium  were  thus  stated:  "If  the  agent 
iiad  authority  to  take  the  horse  in  question, 
he  could  have  taken  other  horses  from  Hoff- 
man, and  have  taken  them  in  all  cases. 
This  would  have  carried  with  it  the  right  to 
establish  a  stable,  employ  hands,  and  do 
everything  else  necessary  to  take  care  of 
tne  horses  until  they  could  be  sold.  The 
company  might  thus  have  found  itself  carry- 
ing on  a  business  alien  to  its  charter,  and 
in  which  it  had  never  thought  of  embark- 
ing. The  exercise  of  such  a  power  by  the 
agent  was  liable  to  two  objections, — it  was 
ultra  vires,  and  it  was  a  fraud  as  respects 
the  company.  Hoffman  must  have  known 
that  neither  Goodwin  nor  Thayer  had  any 
authority  to  enter  into  such  an  arrange- 
ment, and  he  was  a  partT  to  the  fraud.  No 
valid  contract  as  to  the  company  could 
arise  from  such  a  transaction." 
L.R.A.1917A.  40 


In  Re  Sea,  Fire  &  Life  Assur.  Co.  (1854) 
5  DeG.  M.  &  G.  465,  43  Ens.  Reprint,  951, 
the  claim  of  one  insurance  company  against' 
another  in  respect  to  a  sum  of  money 
alleged  to  be  payable  under  a  contract  by 
Avhieh  the  former  transferred  its  business  to 
the  latter  was  held  to  be  enforceable  on  the 
ground  that  the  facts  in  evidence  rendered 
it  unnecessary  to  determine  whether  the 
directors  of  the  vendor  exceeded  their  pow- 
ers in  agreeing  to  the  transaction,  because 
it  was  certainly  approved,  adopted,  and  ac- 
cepted by  the  directors  of  the  vendor.  This 
judgment  was  reversed  in  Ernest  v.  Nicholls 
(1857)  6  H.  L.  Cas.  401,  10  Eng.  Reprint. 
1351,  3  Jur.  N.  S.  919,  on  the  ground  that 
the  contract  was  wholly  void  as  regards  the 
vendor  corporation  itself.  Lord  Cranworth 
referred  to  some  earlier  cases  wliich  decided 
that  creditors  can  render  a  company  liable 
only  on  contracts  made  with  the  directors 
according  to  the  deed  under  which  it  is 
organized. 

See  also  Medlin  Mill.  Co.  v.  Moffatt  Com- 
mission Co.  (1915)  218  Fed.  680,  where, 
in  an  action  brought  by  a  corporation  whose 
treasurer  had  conspired  with  the  defendant 
to  divert  its  funds,  it  was  held  tliat  the 
acts  of  the  treasurer,  being  of  such  a  nature 
that  they  were  ultra  vires  of  the  plaintiff 
itself,  were  not  binding  on  it. 

In  Kraniger  v.  People's  Bldg.  Soc.  (1895) 
60  Minn.  94,  61  N.  W.  904,  where  a  member 
of  the  defendant  society  had  accepted  from 
it  a  loan  which  on  its  face  exceeded  the 
authorized  amount,  the  contention  of  coun- 
sel that  the  case  should  be  regarded  as  fall- 
ing within  the  category  which  consists  of 
those  in  which  the  contract  is  merely  be- 
yond the  powers  of  an  agent  was  based 
upon  the  notion  that,  as  the  secretary  was 
the  agent  of  the  society  for  the  purpose 
of  receiving  money  borrowed  in  its  name, 
the  receipt  of  the  money  by  the  secretary 
was  the  receipt  of  it  by  the  society  itseU'. 
But  the  court  said;  '*This,  it  seems  to  us, 
is  to  beg  the  question,  and  to  reason  in  a 
circle.  The  secretary  was  the  agent  of  the 
society  only  to  receive  money  authorixed 
to  be  borrowed  by  the  articles  of  associa- 
tion. Beyond  this  he  had  no  authority, 
actual  or  apparent,  to  act  for  or  bind  the 
corporation.  The  proposition  that  the  re- 
ceipt by  him  of  money  which  he  was  not 
authorized  to  receive,  and  of  which  it  never 
received  the  benefit,  is  not  a  receipt  of  the 
society,  so  as  to  render  it  liable  cither  upon 
the  contract  or  for  money  had  and  receiveii, 
is  illustrated  and  supported  by  the  case  of 
Western  Nat.  Bank  v.  Armstrong  (ISOH) 
162  U.  S.  346-352,  38  L.  ed.  470-473,  14 
Sup.  Ct.  Rep.  572-574." 
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trine  is  assumed  to  be  applicable,  but 
there  is  no  evidence  upon  which  an  es- 
toppel can  be  predicated.* 

In  one  case  where  an  action  was  held 
to  be  maintainable  on  a  promissory  note 
given  to  the  plaintiff  for  a  loan  made  in 
pursuance  of  a  contract  which  contained 
some  stipulations  which  were  ultra  vires 
of  the  directors,  the  ratio  decidendi  was 
the  general  rule  of  the  law  of  contracts, 
"that,  when  there  are  contained  in  the 
same  instrument  distinct  engagements  by 
which  a  party  binds  himself  to  do  cer- 
tain acts,  some  of  which  are  legal  and 
some  illegal,  at  common  law,  the  per- 
formance of  those  which  are  legal  may  be 
enforced,  though  the  performance  of 
those  which  are  illegal  cannot."  •  In 
this  case,  the  court  was  not  called  upon 
to  consider  the  question  whether  an  es- 
toppel had  been  created  by  the  borrowing 
company's  enjo^^ment  of  the  benefits  ac- 
cruing from  the  plaintiff's,  performance 
of  the  particular  stipulations  which  were 
treated  as  being  ultra  vires  of  the  di- 
rectors. On  general  principles,  it  is 
clear  that  such  a  question  must  have  been 
answered  in  the  afQrmative. 


S,  Estoppel  wUh  respect  to  oontraei0 
defective  in  point  of  form. 

So  far  as  regards  the  operation  of  the 
principle  ot  estoppel,  the  nature  of  the 
distinction  between  contracts  which  are 
wholly  beyond  the  scope  of  the  corporate 
powers  and  contracts  which  are  invalid 
merely  by  reason  of  some  informality  is 
exhibited  under  one  of  its  aspects  in 
such  statements  as  the  following : 

"Where  a  party  deals  with  a  corpora- 
tion in  good  faith — ^the  transaction  is 
not  ultra  vires — and  he  is  unaware  of 
any  defect  of  authority  or  other  irregu- 
larity on  the  part  of  those  acting  for  the 
corporation,  and  there  is  nothing  to  ex- 
cite suspicion  of  such  defect  or  irregu- 
larity, the  corporation  is  bound  by  the 
contract,  although  such  defect  or  irregu- 
larity in  fact  exists.  If  the  contract 
can  be  valid  under  any  circumstances, 
an  innocent  party  in  such  a  case  has  a 
right  to  presume  their  existence,  and 
the  corporation  is  estopped  to  den3'^ 
them."  1 

"When  a  corporation  is  acting  within 
the  general  scope  of  the  powers  conferred 


In  American  Xat.  Bank  v.  E.  W.  Adams  & 
Co.  (1914)  44  Okla.  129,  L.R.A.1915B,  642, 
143  Pac.  508,  the  cashier  of  the  defendant 
bank  agreed  with  two  persons  that  a  stock 
of  shoes  might  be  stored  in  the  bank  build- 
ing, and  guaranteed  to  them  that  the  shoes 
would  be  delivered  to  the  proper  party  up- 
on compliance  with  certain  conditions. 
Held,  that  allowing  a  stock  of  shoes  in 
which  the  bank  had  no  interest  to  be  thus 
stored  was  a  transaction  ultra  vires  of  the 
bank,  and  consequently  that  the  bank  was 
not  bound  by  the  cashier's  contract  of  guar- 
anty. 

See  also  Planters*  Cotton  Oil  Co.  v.  Guar- 
anty State  Bank  (1916)  —  Tex.  Civ.  App. 
— ,  188  S.  W.  38  (money  advanced  to  man- 
ager for  the  purpose  of  speculating  in  cot- 
ton). 

^Sucli  was  the  situation  in  Alexander  v. 
Cauldwell  (1881)  83  N.  Y.  480,  6  Mor.  Min. 
Rep.  650,  where  the  action  was  brought  by 
a  retail  coal  dealer  against  the  trustees  of 
a  coal  mining  company  to  recover  the  bal- 
ance due  for  coal  delivered  in  pursuance  of 
an  ultra  vires  contract. 

eBank  of  Australasia  v.  Breillat  (1847) 
6  Moore,  P.  0.  C.  162,  13  Eng.  Reprint,  642, 
where  the  defendant  was  the  chairman  of 
the  borrowing  company.  The  court  said: 
"Here,  in  our  opinion,  the  directors  had 
power  to  borrow  the  money  for  the  compa- 
ny, and,  of  course,  power  to  bind  the  com- 
pany for  the  engagement.  They  did  so 
bind  them,  and  they  engaged  that  the  com- 
pany should  do,  in  addition,  certain  other 
acts,  and  which  we  assume  that,  without 
their  consent,  the  company  could  not  be 
compelled  to  do.  The  engagements  are  en- 
tirely distinct.  Can  the  shareholders  say, 
L.R.A.1917A. 


Because  we  cannot  be  compelled  to  perform 
those  engagements  to  which  the  directors 
had  no  authority  to  bind  us,  therefore,  we 
will  not  perform  those  engagements  to 
which  they  had  authority  to  bind  us?  The 
company  cannot  have  all  the  beneiit  for 
which  they  agreed  to  advance  the  £150,000, 
therefore  they  shall  not  even  have  their 
money?  We  think  not.  The  only  conse- 
quence would  be  that  those  stipulations 
which  are  ultra  vires  of  the  directors  could 
not  be  enforced;  and  if  the  object  of  the 
present  action  were  to  enforce  them,  or  to 
recover  damages  for  a  breach  of  them,  it 
would  be  necessary  to  examine  them  more 
particularly  than  the  view  which  we  take 
of  the  case  requires." 

1  Merchants'  Nat.  Bank  v.  State  Nat. 
Bank  (1870)  10  Wall.  (U.  S.)  604,  19  L.  ed. 
1008,  quoted  in  Louisville,  N.  A.  &  C.  R.  Co. 
V.  Louisville  Trust  Co.  (1898)  174  U.  S. 
552,  43  L.  ed.  1081,  19  Sup.  Ct.  Rep.  817. 
where  the  court  remarked:  ''The  distinction 
between  the  doing  by  a  corporation  of  an 
act  beyond  the  scope  of  the  powers  granted 
to  it  by  law,  on  the  one  side,  and  an  irreg- 
ularity in  the  exercise  of  the  granted  pow- 
ers, on  the  other,  is  well  established,  and 
has  been  constantly  recogniised  by  thia 
court" 

In  Zabriskie  v.  Cleveland,  C.  &  C.  R  Co. 
(1859)  23  How.  (U.  S.)  381,  16  L.  ed.  488> 
it  was  stated  that  the  principle  which  per- 
mits an  action  to  be  maintained  on  a  con- 
tract that  is  not  "clothed  in  authentic  form" 
''does  not  impugn  the  doctrine  that  a  cor- 
poration cannot  vary  from  the  object  of  its 
creation,  and  that  persons  dealing  with  a 
company  must  take  notice  of  wluttever  is 
contained  in  the  law  of  their  organisation." 
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Upon  it  by  the  legislature,  the  corpora- 
tion, as  well  as  persons  eontracting  with 
it,  may  be  estopped  to  deny  that  it  has 
complied  with  the  legal  formalities  which 
are  prerequisites  to  its  existence  or  to  its 
action,  because  such  requisites  might  in 
fact  have  been  complied  with.  But  when 
the  contract  is  beyond  the  powers  con- 
ferred upon  it  by  existing  laws,  neither 
the  corporation  nor  the  other  party  to 
the  contract  can  be  estopped,  by  assent- 
ing to  it  or  by  acting  upon  it,  to  show 
•  that  it  was  prohibited  by  those  laws."  * 
"There  is  a  clear  distinction  .  .  . 
'  between  the  exercise  by  a  corporation  of 
.a  power  not  conferred  upon  it,  varying 
from  the  objects  of  its  creation  as  de- 
clared in  the  law  of  its  organization,  of 
which  all  persons  are  bound  to  take  no- 
tice, and  the  abuse  of  a  general  power,  or 
the  failure  to  comply  with  prescribed 
formalities  or  regulations  in  a  particu- 
lar instance,  when  such  abuse  or  failure 
is  not  known  to  the  other  contracting 
party."  • 


In  the  point  of  view  thus  indicated,  the 
footing  upon  which  the  two  classes  of 
cases  are  diiferentiated  is  that  a  person 
who  enters  into  a  contract  with  a  cor- 
poration is  bound  to  know  whether  it 
transcends  the  corporate  powers,^  but  is 
not  bound  to  know  whether  it  is  formally 
defective ;  •  or,  in  another  point  of  view, 
he  is  entitled  to  presume  that  the  neces- 
sary formalities  have  been  complied 
with.*  In  eases  involving  the  latter  sit- 
uation, therefore,  the  circumstances  are 
treated  as  being  prima  facie  appropriate 
for  the  predication  of  that  species  of 
estoppel  which  is  inferred  for  the  pro- 
tection of  one  who  has  been  misled  by 
reason  of  his  justifiable  reliance  upon 
the  assertions  or  conduct  of  another 
party.'' 

Manifestly  the  advantage  of  such  an 
estoppel  cannot  be  claimed  where  the 
complainant  entered  into  the  contract 
with  actual  or  imputed  notice  of  its  in- 
validity.* Under  such  circumstances  the 
only  description  of  estoppel  of  which  he 


In  Boisgerard  v.  New  York  Bkg.  Co. 
<1844)  2  Sandf.  Ch.  <N.  Y.)  23  (contract  of 
bank  not  signed  by  cashier  aa  required  by 
statute),  Sandford,  V.  C,  referring  to  cer- 
tain cases  cited  by  defendant's  counsel, 
said  that  they  "were  those  of  agreements 
founded  upon  or  intended  to  effect  some 
design  or  operation  prohibited  by  law. 
They  came  within  the  well-defined  principle 
that  contracts  founded  upon  an  unlawful 
act  cannot  be  enforced  by  action.  They 
have  no  application  to  a  contract  lawful  in 
its  objects,  but  defectively  executed;  or 
which,  made  for  some  legitimate  purpose, 
was  inoperative  and  null  for  informality." 
3  Central  Transp.  Co.  v.  Pullman's  Palace 
Car  Co.  (1890)  139  U,  S.  24,  35  L.  ed.  56y 
11  Sup.  Ct.  Rep.  478,  quoted  in  Anglo- Amer- 
ican Land,  Mortg.  &  Agency  Co.  v.  Lombard 
(1904)  68  C-  C.  A.  89,  132  Fed.  721,  and 
Stacy  V,  Glenn  Ellyn  Hotel  &  Springs  Co. 
(1906)  223  IlL  546,  8  L.R.A.(N.S.)  966,  79 
N.  E.  133. 

8  Davis  V.  Old  C^olony  R.  Co.  (1881)  131 
Kftss.  258,  41  Am.  Kep.  22L 
«See§  34,  mfra. 

»  "The  question  of  corporate  liability  in 
such  case  is  one  of  agency  as  affected  by  the 
apparent  scope  of  the  authority  committed 
to  the  agent  who  acts  for  the  corporation, 
«nd  strangers  are  not  held  to  notice  of  by- 
laws placing  special  restrictions  on  the  ap- 
parent authority  of  corporate  agents." 
Buck  Creek  Lumber  Co.  v.  Nelson  (1914) 
188  AU.  243,  66  So.  476.      - 

SFor  examples  of  the  kind  of  phrase- 
ology, see  Royal  British  Bank  v.  Turquand 
(1856)  6  £1.  &  Bl.  327,  119  £ng.  Reprint, 
886,  26  L.  J.  Q,  B.  N.  S.  317,  2  Jur.  N.  S. 
663;  Moran  v.  Miami  County  (1862)  2 
Black  (U.  S.)  722,  17  L.  ed.  342;  Bulkley  v. 
Derby  Fishing  Co.  (1817)  2  Conn.  252,  7 
Am.  Bee.  271;  Hackensack  Water  Co.  v.  De 
L.R.A.1917A. 


Kay  (1883)  36  N.  J.  Eq.  548;  Miller  v. 
American  Mut.  Acci.  Ins.  Co.  (1893)  92 
Tenn.  167,  20  h.R.A.  765,  21  S.  W.  39. 

7  In  Miller  v.  American  Mut.  Acci.  Ins. 
Co.  (1893)  92  Tenn.  167,  20  L.R.A.  765,  21 
S.  W.  39,  the  court  said:  "Certainly  the 
contract  in  question  was  within  the  appar- 
ent scope  of  the  power  of  this  company,  and 
a  stranger  in  good  faith  dealing  with  it  had 
a  right  to  assume  that  the  necessary  steps 
had  been  taken  to  accept  the  power  its 
officers  were  assuming  to  have,  and  the 
company  must  be  held  estopped  to  show 
that  a  majority  of  Its  shareholders  had  not 
accepted"  the  amendment  of  its  charter  by 
which  the  power  in  question  had  been  con- 
ditionally granted. 

See  also  Alabama  Consol.  Coal  &  I.  Co.  v. 
Baltimore  Trust  Co.  (1912)  197  Fed.  347; 
Boyce  v.  Montauk  Gas  Coal  Co.  (1892)  37 
W.  Va.  73,  16  S.  E.  501. 

As  to  the  rule  that  noncompliance  hy  di- 
rectors with  regulations  as  to  "indoor"  or 
"internal  management"  of  a  company  does 
not  invalidate  their  actions  as  regard  a 
third  person  without  notice  of  the  irre«?- 
ularity,  see,  generally,  Machen,  Corp.  §§ 
1473  et  seq. 

It  may  be  mentioned  that  the  right  of 
enforcing  contracts  which  are  merely  in- 
formal has  also  been  asserted  on  the  ground 
that  the  court  itself  is  entitled  to  presume 
that  the  necessary  formality  was  not  want- 
ing. Re  British  Provident  L.  &  F.  Ins.  Soc.» 
(1863)  9  Jur,  N.  S.  631,  1  De  G.  J.  &  S.  488, 
46  Eng.  Reprint,  194,  32  L.  J.  Ch.  N.  S. 
326,  8  L.  T,  N.  S.  98,  11  Week.  Rep.  385. 

*In  Commercial  Bank  v.  Great  Western 
R.  Co.  (1865)  3  Moore,  P.  C.  C.  N.  S.  295, 
16  Eng.  Reprint,  112,  affirming  (1864)  2 
U.  C.  Err.  &  App.  285,  the  right  of  the  plain- 
tiff to  recover  a  loan  was  thus  discussed: 
"The    bank    had    the    fullest    information 
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can  avail  himself  is  that  which  is  dis- 
cussed in  the  following  paragraph. 

Another  conception  to  which  the  right 
of  action  upon  a  formally  defective  con- 
tract has  heen  referred  is  that  of  an  ac- 
ceptance and  retention  of  benefits.®  So 
far  as  the  remedial  rights  of  the  plain- 
tiff are  concerned,  it  is  of  course,  imma- 
terial whether  this  claimant  is  regarded 


as  raising  an  estoppel  or  justifying  the 
inference  of  a  ratification. 

In  many  of  the  eases  in  which  recovery 
has  been  allowed,  the  defect  alleged  was 
that  the  contract  had  not  been  assented 
to  by  the  ordained  proportion  of  the 
stockholders  voting  at  a  meeting  con- 
vened in  a  certain  specified  manner.^^ 
But   some   of   the   statutory   provisions 


that  the  account  which  was  opened  on  be- 
half of  the  Great  Western  Company  was  for 
tlie  purpose  of  their  making  advances  for 
the  Detroit  and  Milwaukee  Railway.  Thev 
must  have  known  that  the  company  could 
not  apph'  its  funds  in  aid  of  another  com- 
pany without  the  authority  of  the  legis- 
lature. They  must  tlierefore,  upon  the 
opening  of  the  account,  have  been  directed 
at  once  to  the  source  of  this  extraordinary 
power,  and  must  have  learnt  the  conditions 
under  which  it  was  to  he  exercised.  The 
words  of  the  act  are  nesrative  and  prohibi- 
tory: 'No  such  expenditure  shall  be  in- 
curred unless  by  a  vote  to  that  end  of  two 
thirds  of  the  shareholders.'  The  case  dif- 
fers in  this  respect  from  the  Royal  British 
Bank  v.  Turquand  ri85())  6  El.  &  Bl.  827, 
110  Eng.  Reprint,  886,  25  L.  J.  Q.  B.  N.  S. 
317.  2  .Tur.  X.  S.  663,  for  there  the  clause 
of  the  deed  of  settlement  was  an  empower- 
ing clause,  enablin*?  the  directors  to  borrow 
on  bond  such  sums  as  should,  from  time  to 
time,  by  a  general  resolution  of  the  compa- 
ny, be  authorized  to  be  borrowed;  and  this 
very  distinction  was  taken  by  Chief  Justice 
Jervis  in  that  case,  for,  after  observing  that 
parties  dealinji^  with  the  bank  were  not 
bound  to  do  more  tlmn  to  read  the  statute 
and  the  deed  of  settlement,  he  adds,  *And 
the  party  here,  on  reading  the  deed  of  set- 
tlement, would  find  not  a  prohibition  from 
borrowing,  but  a  permission  to  do  so  on 
certain  conditions.' " 

In  Re  ^Nlagdalena  Steam  Nav.  Co.  (1860) 
Johns.  V.  C.  (Eng.)-  61)0,  70  Kng.  Beprint, 
507,  involving  the  enforceability  of  bonds 
which  had  been  i*»sued  to  members  of  the 
company,  the  a?Ri<rnors  of  the  claimants,  in 
pursuance  of  resolutions  passed  by  share- 
holders representing  less  than  the  prescribed 
proportion  of  total  amount  of  shares,  Page 
\\^ood,  V.  C.  laid  it  down  that  the  present 
holders  of  the  bond  could  "only  establish 
their  claim  throupjli  the  equities  of  those 
by  whom  the  advances  were  applied  in  sat- 
isfaction of  the  debts  and  liabilities  of  the 
company."  In  this  point  of  view  recovery 
was  precluded  for  the  reason  that  "persons 
who  are  not  only  members  of  the  company, 
but  who  are  present  at  a  meeting  where  an 
irregular  issue  of  debentures  is  resolved 
upon,  cannot  afterwards  take  their  stand 
upon  securities  irreffiilarly  issued  to  them 
in  pursuance  of  such  resolution,  and  claim 
the  rights  which  a  stranger  might  assert 
who  had  accepted  such  debentures  bona 
lide,  without  any  infommtion  as  to  the  il- 
legality of  their  issue." 

Compare  also  Chicago  R.  &  Equipment  Co. 
V.  National  Hollow  Brake  Beam  Co.  (1913) 
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173  111.  App.  573,  and  Cicotte  v.  Anciaux 
(1884)  53  Mich.  227,  18  N.  W.  793,  in  both 
of  which  it  was  held  that  members  of  the 
corporations  in  question  could  not  impeach 
the  validity  of  the  transactions  in  question. 

9  For  cases  in  which  the  liability  of  the 
corporation  was  affirmed,  see  Homersham  v. 
Wolverhampton  Waterworks  Co.  (1861)  6 
Exch.  142,  6  Eng.  Ry.  &  C.  Cas.  790,  20  L. 
J.  Exch.  y.  S.  103,-  Sioux  City  Terminal  R. 
&  Warehouse  Co.  v.  Trust  Co.  of  N.  A, 
(1897)  27  C.  C.  A.  73,  49  U.  S.  App.  623, 
82  Fed.  135;  Cozart  v.  (Georgia  R.  &  Bkg. 
Co.  (1875)  54  Ga.  379;  Lurton  v.  Jackson- 
ville Loan  &  Bldg.  Asso.  (1900)  187  III. 
141,  58  N.  E.  218;  Wood  v.  Supreme  Rul- 
ing, F.  M.  C.  (1904)  212  Dl.  532,  72  N.  E. 
783;  f^teele  v.  Fraternal  Tribunes  (1905) 
215  ni.  190,  106  Am.  St.  Rep.  160,  74  N.  E. 
121;  Stacv  v.  (ilenn  Ellvn  Hotel  &  B.  Co. 
(1906)  223  111.  546,  8  L.R.A.(N.S.)  96«,  79 
N.  E.  133;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Fletcher  (1886)  35  Kan.  236,  10  Pac.  606; 
Bell  v.  Kirkland  (1907)  102  Minn.  213,  13 
L.R.A.(X.S.)  796,  120  Am.  Gt.  Rep.  621, 
113  N.  W.  271;  Clearwater  County  State 
Bank  v.  Bagley-Ogema  Teleph.  Co.  (1911) 
116  Minn.  4,  36  L.R.A.(N.S.)  1132,  133  N. 
W.  91,  Ann.  Cas.  191 3A.  622:  EaRtman  v. 
Parkinson  (1907)  133  Wis.  375,  13  I*R.A. 
(X.S.)  921,  113  N.  W.  649. 

*'That  kind  of  plunder  which  holds  onto 
the  property,  but  pleads  the  doctrine  of 
ultra  vires  against  the  obligation  to  pay 
for  it,  has  no  recognition  or  support  in  the 
laws  of  this  state."  Seymour  v.  Spring 
Forest  Cemetery  Asso.  (1895)  144  N.  Y. 
333,  26  L.R.A.  *859,  39  N.  E.  365,  where 
there  had  been  certain  technical  irregular- 
ities in  the  issue  of  the  bonds. 

10  Wood  v.  Corrv  Water^vorks  Co.  (1890) 

12  L.R.A.  168,  44  Fed.  146;  Campbell  v, 
Argenta  Gold  &  S.  Min.  Co.  (1892)  51  Fed. 
1;  Missouri  P.  R.  Co.  v.  Sidell  (1895)  14 
C.  C.  A.  477,  35  U.  S.  App.  152,  67  Fed. 
464:  Westerlund  v.  Black  Bear  Min.  C*. 
(1913)  121  C.  C.  A.  640,  203  Fed.  599;  Ea- 
kin  V.  St.  Louis,  K.  C.  &  N.  R.  Co.  (1876) 
3  Cent.  h.  J.  655,  Fed.  Cas.  No.  4,236; 
Hamilton  Tnist  €o.  v.  Clemea  (1900)  163 
N.  Y.  423,  57  N.  E.  614,  affirming  <1897)  17 
App.  Div.  153,  45  N.  Y.  Supp.  141 :  Atlantic 
Trust  Co.  V.  Crystal  Water  Co.  (1»02)  72 
App.  Div.  539,  76  N.  Y.  Supp.  647;  Man- 
hattan Hardware  Co.  v.  Phalen  (1889)  128 
Pa.  110,  18  Atl.  428:  Bovce  v.  Montauk  Gas 
Coal  Co.  (1892)  .37  W.  Va.  73,  16  S.  E.  501; 
Eastman  v.  Parkint«on  (1907)  133  Wis.  376, 

13  L.R.A.(N.S.)  921.  113  N.  W.  649. 

In  St.  Louis,  V.  &  T.  H.  R.  Co.  ▼.  Terr* 
Haute  ft  L  R.  Co.   (1892)   146  U.  S.  393, 
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have  been  regarded  as  operating  so  as 
to  render  contracts  not  made  in  compli- 
ance with  them  iiltra  vires  in  the  strict 
sense  of  that  expression.  Where  such  a 
construction  is  placed  upon  them,  it  is 
clear,  on  the  one  hand,  that,  in  those 


jurisdictions  in  which  the  principle  of 
estoppel  is  deemed  to  be  inapplicable  in 
respect  to  contracts  which  are  wholly 
unauthorized,  no  reeovei->'  can  be  had  by 
virtue  of  the  operation  of  that  princi- 
ple;^^ and,  on  the  other  hand,  that  an 


403.  36  I^  ed.  738,  752,  12  Sup.  Ct.  Kep. 
Uoli,  i)56,  the  court  said:  ''Although  tliis 
statute,  in  tiTins,  declares  that  any  such 
lease  made  without  the  written  consent  of 
the  Illinois  stockholders  'shall  be  null  and 
void,'  it  would  seem  to  have  been  enacted 
for  the  protection  of  such  stockholders 
alone,  and  intended  to  be  availed  by  them 
only.  It  did  not  limit  the  scope  of  the  pow- 
ers conferred  upon  the  corporation  by  law, 
an  excess  of  which  could  not  be  ratiHed  or 
be  made  good  by  estoppel;  but  only  pre- 
scribed regulations  as  to  the  manner  of 
exercising  corporate  powers,  compliance 
with  which  the  stockholders  might  waive, 
or  the  corporation  might  be  estopped,  by 
lapse  of  time  or  otherwise,  to  deny." 

In  CommouAvealth  Trust  Co.  v.  Salem 
Light,  Heat  &  P.  Co.  (1914)  77  N.  H.  146, 
89  Atl.  452,  one  of  the  defenses  interposed 
in  a  sui':  to  foreclose  a  mortgage  was  that 
the  votes  authorizing  the  contract  were 
passed  at  a  stockholders'  meeting  held  out- 
side the  state  of  the  corporation's  domicil. 
But  the  court  approved  the  following  state- 
ment: "On  equitable  principles,  the  cor- 
poration itself  may  be  estopped  from 
denying  the  validity  of  its  acts  done  out- 
side the  state  of  its  incorporation.  There 
is  no  apparent  reason  why  the  doctrine  of 
estoppel  may  not  be  held  to  apply  to  such 
corporate  acts,  if  invalid,  as  well  as  to  any 
other,  where  the  corporation  received  the 
benefit  of  its  ultra  vires  contracts."  Thomp. 
Corp.  §  504;  Calveston,  II.  &  II.  R.  Co.  v. 
Cowdrey  (1870)  11  Wall.  (U.  S.)  459,  20 
L.  ed.  199. 

Tn  Georgia  flranito  R.  Co.  v.  Miller  (1916) 
144  Ga.  665.  87  S.  K.  897,  it  is  laid  down 
in  the  syllalnis  ^prepared  by  the  court  that, 
if  the  deed  of  trust  executed  to  secure 
railway  bonds  contained  "a  recital  that 
notice  --.vas  duly  given,  that  a  majority  of 
all    the   capital    stock    was    represented    in 

Serson  or  by  proxy,  and  that  the  stock - 
olders  by  unanimous  vote  authorized  the 
issuance  of  such  bonds  so  secured,  and  if 
the  bonds  found  their  way  into  the  hands 
of  innocent  purchasers,  such  bonds  and 
mortp:afire  or  deed  of  trust  were  not  so 
void  that  they  could  not  be  ratified,  or 
that  the  company  might  not  be  estopped 
from  contesting  their  validity,  even  if,  in 
fact,  notice  of  the  stockholders'  meeting 
was  not  publishe<l  for  the  time  stated  in 
the  statute,  and  one  or  possibly  two  per- 
sons who  were  stockholders,  holding  each 
one  share  of  stock,  did  not  receive  notice 
of  the  meeting." 

Tn  Dillon  v.  Myers  (1915)  58  C©lo.  492, 
146  Pac.  268,  Ann.  Cas.  1916C,  1032,  whare 
the  suit  was  brought  to  cancel  a  trust 
deed,  the  statute  provided  that  the  direct- 
ors of  the  company  should  have  power 
L.R.A.1917A. 


,  to  execute  a  mortgage  with  the  consent  of 
a  majority  of  the  stockholders  at  a  reg- 
ular meeting,  and  that  a  mortgage  executed 
without  such  consent  should  be  '^absolute- 
ly  void."  Held,  that  the  word  "void" 
meant  merely  ''voidable  "  and  that  the  com- 
pany, and  a  fortiori  outside  parties,  could 
not  raise  the  question  of  ultra  vires.  In 
view  of  the  categorical  language  of  the 
enactment,  the  corroctncss  of  the  decision 
seems  to  be  quite  disputable.  It  may  be 
conceded  that  the  word  ''void"  in  statutes 
has  often  been  construed  as  **voidable;" 
but  it  would  seem  that  some  significance 
should  be  ascribed  in  this  instance  to  the 
intensive  adverb  "absolutely." 

For  another  case  in  which  it  was  hold 
that  an  acceptance  by  a  corporation  of  the 
benefits  of  an  informal  contract  estops  it 
from  maintaining  an  action  to  set  it  aside, 
see  McKee  v.  Title  Ins.  &  T.  Co.  (1911) 
159  Cal.  206,  113  Pac.  140 

"In  Ernest  v.  Nicholls  (1857)  6  H.  L. 
Cas.  401,  10  Eng.  Reprint,  1351,  where  it 
was  held  that  the  approval  of  a  majority 
of  shareholders  was  a  condition  precedent 
to  the  validity  of  the  transaction  under 
review,  Lord  Wensleydale  said:  There  can 
be  no  remedy,  either  at  law  or'  in  equity, 
against  a  company  upon  any  contract  en- 
tered into  in  which  a  director  of  the  com- 
pany was  a  party,  and  in  which  he  was 
interested,  unless  the  terms  of  that  clause 
[§  29  in  7  &  8  Vict.  chap.  110,  the  earlier 
Companies  Act]  have  been  complied  with, 
and  that  not  upon  any  s;rouiKl  or  matter  of 
form,  but  one  entirely  of  substance. 

In  Southern  B.  &.  h.  Asso.  v.  Casa  Clrande 
Stable  Co.  (1900)  128  Ala.  630,  29  So.  654 
(for  first  appeal,  see  (1898)  119  Ala.  181, 
24  So.  886),  relief  would  apparently  have 
been  denied  if  the  court  had  not  considered 
the  case  to  be  one  for  tlie  application  of 
the  principle,  "He  who  seeks  equity  must 
do  equitv."  The  statutory  provision  which 
was  here  involved  (Code  1886,  §  1664  (7)  ) 
is  one  which  simply  affirms  the  power  of 
corporations  to  execute  mortgages,  etc., 
and  specifies  the  formalities  which  must 
be  observed  for  the  purpose  of  validating 
them.  There  is  no  declaration  to  the  effect 
that  the  transactions  shall  be  "void**  if 
those  formalities  are  not  observetl. 

In  American  Tube  Works  v.  Boston  Mach. 
Co.  (1885)  139  Mass.  5,  29  N.  E.  63,  it  was 
held  that  a  vote  of  a  corporation  to  issue 
"special  stock"  at  a  meeting  called  to  con- 
sider whether  the  corporation  will  issue 
"preferred  stock"  is  invalid;  that  the  issue 
of  the  "special  stock"  authorized  at  such 
a  meeting  was  "illegal;"  and  that  a  holder 
of  it  could  not,  by  estoppel,  be  made  a 
member    in    respect    to    his    shares.      This 
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action  may  be  maintained  in  any  state 
in  which  that  principle  may  be  invoked 
with  relation  to  such  contracts.** 

The  principle  of  an  estoppel  against 
denying:  the  invalidity  of  an  informal 
contract  is^  of  course,  no  less  applicable 
in  actions  brought  by  or  on  behalf  of 
corporations  than  it  is  in  actions  in 
which  they  or  their  members  are  defend- 
ants'." 

///.  Principle  of  estoppel  discussed 
with  relation  to  contracts  involving 
merely  an  abuse  of  corporate  powers. 

9.  Classification  of  cases  in  this  point 

of  view. 

A  distinction  has  frequently  been 
predicated  by  the  authorities  between 
contracts  which  are  ultra  vires  in  the 
strict  sense  of  the  term,  as  being  entirely 
outside  the  scope  of  the  corporate  power, 


and  oontracts  which  merely  involve  abuse 
of  those  powersi  or  the  exercise  of  those 
powers  for  an  unauthorized  purpose.  In 
a  large  {Nroportion  of  the  instances  in 
which  this  distinction  has  been  relied  up- 
on, its  existence  has  been  affirmed  in  for- 
mal statements  of  the  doctrine  that  only 
contracts  belonging  to  the  latter  of  these 
categories  come  within  the  scope  of  the 
principle  of  estoppel,  in  so  far  as  such 
estoppel  is  based  simply  upon  the  cir- 
cumstances of  a  receipt  of  benefits  by  the 
defendant.  The  significance  and  validity 
of  the  distinction  in  this  regard  are  con- 
sidered elsewhere.  See  §  43,  infra.  But 
the  other  classes  of  eases  in  which  it  has 
been  adverted  to  also  demand  some  atten- 
tion, both  because  the  circumstances 
with  relation  to  which  it  has  been  treated 
as  a  controlling  factor  are  of  the  same 
character  as  those  which  are  deemed  to 
be  within  the  scope  of  the  principle  of 
estoppel,*  and  because  the  fact  of  its 


case  was  followed  in  Reed  v.  Boston  Mach. 
Co.  (1886)  141  Mass.  4r)4,  f)  X.  E.  852. 

Compare  also  ^farsh  v.  Fulton  County 
(1870)  10  Wall.  (U.  S.)  676,  19  L.  ed. 
1040,  where  it  was  held  that  county  bonds 
issued  without  the  statutable  assent  of  a 
majority  of  the  voters  were  invalid  even 
in  the  hands  of  innocent  purchasers. 

"Texas  Western  R.  Co.  v.  Gentry  (1888) 
69  Tex.  625,  8  S.  W.  98. 

In  Lanthe  v.  Farmers*  Mut.  F.  Ins.  Co. 
(1882)  55  Wis.  643,  13  N.  \Y.  490,  where 
a  provision  which  expressly  forbade  a  com- 
pany to  insure  a  certain  class  of  buildings 
without  a  majority  vote  of  the  members 
was  held  to  operate  as  a  restriction  of 
corporate  power,  and  not  to  be  a  mere 
regulation,  it  was  laid  down  that  the  doc- 
trine of  consent  and  waiver  was  not  ap- 
plicable. Wisconsin  is  one  of  the  states 
in  which  the  principle  of  estoppel  is  rec- 
ognized with  regard  to  contracts  which  are 
wholly  beyond  the  corporate  powers;  but 
the  question  of  liability  was  not  discussed 
in   this  point  of   view. 

1«  Latimer  v.  Bard  (1896)  76  Fed.  536 
(action  brought  by  receiver  of  insolvent 
national  bank  to  enforce  payment  of  as- 
sessments) ;  Lurton  v.  Jacksonville  Loan  & 
Bldg.  Asso.  (1901)  187  IlL  141,  58  N.  E. 
218,  affirming  (1900)  87  111.  App.  395  (de- 
fendant  in  an  action  brought  to  recover  a 
loan  was  held  to  be  estopped  to  interpose 
the  defense  that  there  had  been  no  compet- 
itive bidding  after  the  application  for  the 
loan  was  made). 

In  Veeder  v.  Mudgett  (1884)  95  N.  Y. 
295,  which  was  an  action  by  directors 
against  stockholders  of  a  corporation  to 
enforce  the  liability  imposed  upon  them 
because  of  an  alleged  failure  to  pay  in  the 
full  amount  of  the  capital  stock,  it  ap- 
peared that  the  meeting  at  which  the  in- 
creased stock  was  voted  was  not  formally 
called,  nor  was  a  certificate  of  the  increase 
L.R.A.1917A. 


of  capital  made  and  liled  as  prescribed  by 
the  state  statute.  The  stock  was,  how- 
ever, all  issued  to  stockholders  who  had 
voted  for  the  increase.  These  holders  sub- 
sequently received  dividends  thereon,  voted 
at  stockholders'  meetings,  and  in  all  re- 
spects were  treated  and  acted  as  stock- 
holders. The  court  held  that  the  attempted 
increase  was  illegal,  but  th.«t  the  defendant 
stockholders,  as  against  the  creditors  of 
the  company,  by  accepting  their  propor- 
tions of  the  increased  stock,  by  voting  for 
its  increase,  by  taking  dividends  upon  it, 
and  by  holding  it  out  to  those  dealing  with 
the  company  as  an  actual  component  of 
its  capital,  were  estopped  from  denying  the 
validity  of  the  increase.  The  court,  after 
adverting  to  the  inapplicability  of  the  prin- 
ciple of  estoppel  to  cases  in  which  there  is 
an  entire  lack  of  power  to  make  the  con- 
tract in  question,  proceed^  thus:  "Where, 
as  in  the  present  case,  the  abstract  power 
did  exist,  and  there  was  a  way  in  which 
the  increase  could  lawfully  be  made,  and 
the  creditors  could,  without  fault,  believe 
that  the  increase  had  been  lawfully  effected 
and  the  necessary  steps  had  been  taken, 
there  the  doctrine  of  estoppel  may  apply, 
and  the  increased  stock  be  deemed  valid  as 
against  the  creditors .  who  have  acted  upon 
the  faith  of  such  increase.  The  referee 
has  found  that  each  and  every  one  of  the 
present  defendants  has  done  some  act 
which  brings  them  within  the  range  of  the 
estoppel  alleged,  or  holds  sharea  of  the 
stock  which  in  the  hands  of  the  assignors 
stood  charged  and  burdened  with  a  liability 
for  the  company's  debts.  We  must  there- 
fore treat  the  increase  as  lawful,  and  pre- 
cisely as  if  the  needed  preliminary  steps 
had  in  truth  been  taken.''  The  statement 
of  doctrine  was  approved  in  Handley  v. 
Stutz  (1891)  139  IT.  S.  417,  35  L.  ed.  227, 
11  Sup.  Ct.  Rep.  530. 
1  This   is   no  doubt   the   explanation   of 
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operating  independently  of  that  princi- 
ple renders  it  admissible  as  a  determina- 
tive element  even  in  jurisdictions  in 
which  that  principle  is  not  accepted. 

lO.  Claimant's  ignorance  of  the  quaU 
ity  of  the  oontraetf  right  of  action  as 
predicated  upon;  generally. 

The  ratio  decidendi  in  some  of  the 
cases  to  which  the  remark  at  the  end  of 
the  preceding"  section  applies  is  an  estop- 
pel based  not  upon  the  receipt  of  benefits 
by  the  defendant,  but  upon  the  consid- 
eration that,  under  the  circumstances, 
the  claimant  was  not  chargeable  with 
knowledge,  either  actual  or  constructive, 
that  the  corporation  had,  in  making  the 
contract  in  question,  abused  one  of  its 
powers.  The  general  doctrine  applicable 
to  such  a  situation  is  shown  by  the  fol- 
lowing statements: 

"Where  the  want  of  power  is  appar- 
ent upon  comparing  the  act  done  with 
the  terms  of  the  charter,  the  party  deal- 
ing with  the  corporation  is  presumed  to 
have  knowledge  of  the  defect,  and  the 
defense  of  ultra  vires  is  available  against 
him.  But  such  a  defense  would  not  be 
permitted  to  prevail  against  a  party  who 
eannot  be  presumed  to  have  had  any 
knowledge  of  the  want  of  authority  to 
make  the  contract.  Hence,  if  the  ques- 
tion of  power  depends  not  merely  upon 
the  law  under  which  the  corporation  acts, 
but  upon  the  existence  of  certain  extrin- 
sic facts,  resting  peculiarly  within  the 
knowledge  •of    the    corporate    officers, 


then  the  corporation  would  ...  be 
estopped  from  denying  that  which,  by 
assuming  to  make  the  contract,  it  had 
virtually  affirmed."  * 

"When  the  transaction  is  not  the  ex- 
ercise of  a  power  not  conferred  on  a 
corporation,  but  the  abuse  of  a  general 
power  in  a  particular  instance,  the 
abuse  not  being  known  to  the  other 
contracting  party,  the  doctrine  of  ultra 
vires  does  not  apply."* 

"In  suits  between  the  corporation  and 
strangers  dealing  with  it,  the  question 
is  whether  the  act  is  one  the  corpora- 
tion is  not  authorized  to  perform  under 
any  circumstances,  or  one  that  it  may 
perform  for  some  purposes  or  under 
certain  conditions.  In  the  first  case,  it 
is  ultra  vires,  and  there  can  be  no  re- 
covery, because  the  party  dealing  with 
the  corporation  is  bound  to  know,  from 
the  law  of  its.  existence,  that  it  has  no 
power  to  perform  it.  In  the  second 
case,  the  issue  will  turn  upon  whether 
the  party  dealing  with  it  is  aware  of  the 
intention  to  perform  the  act  for  some 
unauthorized  purpose,  or  whether  the  at- 
tendant circumstances  justify  its  per- 
formance." • 

"Everyone  dealing  with  a  corporation 
is  charged  with  notice  of  its  corporate 
powers.  If,  therefore,  a  reference  to 
the  charter  shows  a  seeming  act  of  the 
corporation  to  be  beyond  its  powers,  it 
is  void,  and  cannot  be  made  the  basis  of 
any  claim  of  liability  against  the  cor- 
poration.    But  there  are  acts  that  may 


the  fact  that  in  cases  of  the  type  dis- 
cussed in  this  subtitle  the  courts  some- 
times waiver  between  the  conception  that 
the  doctrine  of  ultra  vires  was  not  appli- 
cable at  all,  in  the  conception  that  the 
fact  of  the  defendant's  having  received 
the  benefits  of  the  contract  in  question 
created  an  estoppel  against  pleading  its 
invalidity  as  a  bar  to  the  action  brought  up- 
on it.  See,  for  example,  the  opinions  de- 
livered in  Wood  V.  Corry  Waterworks  Co. 
(1890)  12  L.R.A.  168,  44  Fed.  146,  and 
Sioux  City  Terminal  R.  &  Warehouse  Co. 
V.  Trust  Co.  of  N.  A.  (1807)  27  C.  C.  A. 
73,  49  U.  S.  App.  523,  82  Fed.  124;  Gaston 
V.  J.  I.  Campbell  Co.  (1911)  104  Tex.  576, 
140  S.  W.  770,  modified  in  (1911)  104  Tex. 
585,  141  S.  W.  615,  reversing  (1910)  — 
Tex.  Civ.  App.  — ,  130  S.  W.  222. 

1  Selden,  J.,  in  Bissell  v.  Michigan  S. 
&  N.  L  R.-Cos.  (1860)  22  N.  Y.  290,  quoted 
in  Monument  Nat.  Bank  v.  Globe  Works 
(1869)  101  Mass.  58,  3  Am.  Rep.  322; 
Ossipee  Hosiery  &  Woolen  Mfg.  Co.  v. 
Canney  (1874)  54  N.  H.  325;  and  Boyce  v. 
Montauk  Gas  Oal  Co.  (1892)  37  W.  Va.  73, 
16  S.  E.  501. 

S  Monument  Nat.  Bank  v.  Globe  Works 
(1869)  101  Mass.  57,  3  Am.  Rep.  322,  quoted 
in  Ossipee  Hosiery  &  Woolen  Mfg.  Co.  v. 
Canney  (1874)  64  N.  H.  325. 
L.R.A.1917A. 


'So  laid  down,  arguendo,  in  Leslie  v. 
Lorillard  (1888)  110  N.  Y.  532,  1  L.R.A. 
456,  18  N.  E.  363.  Compare  also  the 
phraseology  of  the  syllabus  prepared  by 
the  court  for  Georgia  Granite  R.  Co.  v. 
Miller  (1916)  144  Ga.  665,  87  S.  E.  897. 

In  Leavitt  v.  Blatchford  (1848)  5  Barb. 
(N.  Y.)  9,  the  ground  upon  which  the  re- 
ceiver of  a  company  asked  for  the  avoid- 
ance of  its  notes  for  money  borrowed, 
and  of  a  trust  deed  given  to  secure  the 
loan,  was  that  the  money  had  been  used 
by  the  company  for  the  purchase  of  its 
own  shares,  and  that  its  intention  in  this 
regard  was  known  to  the  lender.  The 
decision  denying  relief,  that  is  to  say, 
holding  in  effect  that  the  corporation  was 
liable  on  the  notes,  was  based  upon  the 
doctrine  that  "where  there  is  a  security 
given  for  the  payment  of  a  debt,  although 
the  security  may  be  illegal  and  void,  yet 
if,  in  the  same  instrument,  there  is  a  con- 
tract to  pay  the  debt,  the  contract  may 
be  enforced."  No  explicit  reference  was 
made  to  the  allegation  as  to  knowledge 
on  the  lender's  part,  but  it  is  clear  that, 
if  such  knowledge  in  point  of  fact  existed. 
the  decision  cannot  be  reconciled  with  the 
statement  quoted  in  the  text. 
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or  may  not  be  within  the  charter  pow- 
ers, their  lawful  character  being  de- 
pendent on  the  existence  of  a  fact  which 
cannot  be  known  from  the  act  itself. 
If  the  extrinsic  fact  upon  which  de- 
pends the  lawful  character  of  the  act 
is  one  peculiarly  within  the  knowledge 
of  the  general  agent  of  the  corporation 
by  whom  the  act  is  done,  the  act  itself 
is  an  implied  representation  that  the 
necessary  fact  exists,  the  truth  of  which 
the  corporation  is  estopped  to  deny 
against  any  person  who  in  dealing  with 
the  corporation  has  parted  with  value 
on  the  faith  of  it."  ^ 


11,  Effect  of  cl^iittUint9  iffnoratwe  con^ 
Bidered  with  respect  to  negotiable  in^ 

In  conformity  with  the  doctrine  laid 
down  above,  it  has  been  held  that,  where 
a  corporation  is  for  some  purposes  em- 
powered to  execute,  accept,  indorse,  or 
guarantee  a  negotiable  instrument  of  a 
certain  description,  and  executes,  ac- 
cepts, indorses,  or  guarantees  sueh  an 
instrument  for  an  unauthorized  purpose, 
it  may  be  held  liable  in  a  suit  brought 
upon  the  instrument  by  a  bona  fide  hold- 
er thereof.^ 


*  Farmers*  Nat.  Bank  v.  Sutton  Mfg. 
Co.  (1892)  17  L.R.A.  595,  .3  C.  C.  A.  1,  6 
U.  S.  App.  312,  52  Fed.  191. 

I  In  the  leading  case  of  Bissell  v.  Michi- 
gan S.  &  N.  I.  R.  Cos.  (I860)  22  N.  Y. 
280,  Selden,  J.,  made  the  following 
remarks  in  qualification  of  his  main  thesis 
tliat  a  corporation  is  never  estopped  from 
pleading  ultra  vires:  ''There  are  no  doubt 
cases  in  which  a  corporation  would  be 
estopped  from  setting  up  this  defense,  al- 
though its  contract  might  have  been  really 
unauthorized.  It  would  not  be  available  in 
a  suit  brought  by  a  bona  fide  indorsee 
of  a  negotiable  promissory  note,  provided 
the  corporation  was  authorized  to  give 
notes  for  any  purpose;  and  the  reason  is 
that  the  corporation,  by  giving  the  note, 
has  virtually  represented  that  it  was 
given  for  some  legitimate  purpose,  and  the 
indorsee  could  not  be  presumed  to  know 
the  contrary.  The  note,  however,  if  given 
by  a  corporation  absolutely  prohibited  by 
its  charter  from  giving  notes  at  all,  would 
he  voidable  not  onlv  in  the  hands  of  the 
original  payee,  but  in  those  of  any  subse- 
quent holder;  because  all  persons  dealing 
witli  a  corporation  are  bound .  to  take 
notice  of  the  extent  of  its  chartered  pow- 
ers." This  exposition  of  doctrine  was 
quoted  with  approval  in  Monument  Nat. 
Bank  v.  Globe  Works  (1869)  101  Haas. 
57,  3  Am.  Rep.  322,  where  the  court  rejected 
the  contention  "that  to  issue  an  accommo- 
dation note  is  not  within  the  powers  con- 
ferred upon  the  corporation,  and  that,  as 
any  persons  taking  it  had  notice  that  it  was 
the  note  of  the  corporation,  they  had  notice 
that  was  of  no  validity  unless  issued  for 
a  purpose  within  the  scope  of  the  corpo- 
rate powers,  and  were  therefore  bound 
to  ascertain  not  onlv  that  it  was  cxe- 
cuted  by  the  officer  of  the  corporation 
who  had  the  general  authority  to  sign  the 
notes  which  they  might  lawfully  make, 
but  that  the  purpose  for  which  it  was  issued 
was  such  as  the  charter  authorized  them  to 
entertain.'*  The  court  also  cited  as  being 
in  conformity  with  its  view  Farmers'  & 
M.  Bank  v.  Empire  Stone  Dressing  Co. 
(1859)  6  Bosw.  (N.  Y.)  275.  But  this 
was  not  a  precedent  precisely  in  point. 

In  Webb  v.  Heme  Bay  (1870)  L.  R. 
6  Q.  B.  (Ens.)  0^2,  where  debentures  were 
L.R.A.1917A. 


issued  under  the  circumstances  mentioned 
in  §  12,  note  3,  infra  (where  the  views  of 
the  other  judges  are  stated),  Lush,  J.» 
rested  his  judgment  upon  the  ground  that 
the  regulating  statute  provided  that  any 
person  entitled  to  any  security  might  trans- 
fer it  in  the  terms  specified,  and  that,  when 
that  transfer  had  been  made  and  registered 
in  the  book  of  the  commissioners,  it  should 
entitle  the  transferee  to  the  benefit  of  the 
security  transferred.  In  his  opinion  the 
efi'ect  of  these  sections  was  "to  make  these 
mortgages  negotiable  securities  and  to  at- 
tach to  them  the  incidents  of  negotiable 
securities;  one  of  which  is  that  an  innocent 
holder  for  value,  as  it  is  admitted  the 
plaintiffs  are,  acquires  a  title  of  his  own 
unaffected  by  any  infirmity  to  which  the 
title  of  his  assignor  might  have  been  sub- 
ject." 

In  Wood  V.  Corry  Waterworks  Co.  (1890) 
12  L.R.A.  168,  44  Fed.  146,  it  was  held 
not  to  be  competent  for  a  corporation 
**which  has  received  and  enjoys  the  fruits 
of  its  mortgage  bonds  to  assail  their  va- 
lidity in  the  hands  of  a  bona  fide  holder,'* 
on  the  ground  that  the  mortgage  was  in 
violation  of  a  statute. 

In  Lauter  v.  Jarvis-Conklin  Mortg.  &  T. 
Co.  (1897)  29  C.  C.  A.  473,  54  U.  S.  App. 
49,  85  F^d.  894,  the  defense  to  a  suit  for 
the  enforcement  of  a  deed  of  trust  executed 
to  secure  a  note  which  had  been  transferrecl 
to  a  bona  fide  holder  was,  that  the  note 
was  made  to  a  Missouri  corporation  for 
money  loaned  in  Tennessee,  at  a  time  when 
it  had  not  complied  with  an  enactment 
which  made  it  unlawful  for  any  foreign  cor- 
poration to  do  business  in  the  state  without 
having  first  registered  its  charter  with  cer- 
tain specified  ofiicials.  The  contention  that 
the  note  thus  taken  and  the  deed  of  trust 
were  void  in  the  hands  of  an  innocent 
holder  was  rejected  on  grounds  thus  stated: 
*The  general  and  well-settled  rule  in  favor 
of  negotiable  paper  is  that  an  innocent 
purchaser  for  value,  before  maturity,  is 
unafl'ected  by  the  fact  that  the  considera- 
tion was  illegal,  and  the  note  void  and  un- 
enforceable by  one  having  notice  of  the 
facts.  If  the  illegality  of  the  considera- 
tion results  from  a  statute  merely  pro- 
hibiting a  business  or  imposing  a  penalty, 
but  does  not  declare  a  note  or  bill  upon 
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M2^  "^with  respect  to  other  deaortptienm 

of  contracts. 

Other   classes   of   transactions   in  re- 
spect   of    which    the    existence    or    ab- 


sence of  knowledge  has  been  applied 
as  a  test  of  enforceability  are  the  fol- 
lowing: 

Conveyances  of  real  property.* 


such  a  prohibited  transaction  absolutely 
null  and  void,  a  bona  tide  holder  of  sucii 
paper  will  be  protected." 

in  Ellsworth  v.  St.  Louis,  A.  &  T.  II.  R. 
Co.  (1885)  98  N.  Y.  563,  a  judgment  of  the 
supreme  court  lased  on  the  ground  that, 
as  plaintiff  was  a  bona  fide  holder  of  cer- 
tain railroad  bonds,  the  fact  that  they 
were  originally  negotiated  at  less  than 
their  par  value  did  not  preclude  him  from 
recovering  upon  them,  was  approved.  The 
position  taken  by  the  court  of  appeals 
was  that  "a  railroad  corporation  .  .  . 
has  a  general  power  to  make  contracts  and 
to  borrow  money,  and  persons  dealing  in 
securities  issued  by  it  may,  in  the  absence 
of  notice  to  the  contrary,  assume  that 
restrictions  upon  this  power  have  not  been 
violated."  TTie  principle  of  the  decisions 
in  Mercer  County  v.  Racket  (1863)  1  Wall. 
(U*  S.)  93,  17  L.  ed.  549,  and  Woods  v. 
Lawrence  County  (1861)  1  Black  (U.  S.) 
386,  17  L.  ed.  122,  where  town  bonds  were 
involved,  was  held  to  be  applicable  also 
to  securities  issued  by  railroad  companies. 

The  statement  in  the  text  is  also  sus- 
tained by  the  following  cases:  Roosevelt 
v.  Nashville,  C.  &  St.  L.  R.  Co.  (1904)  128 
Fed.  465  (guaranty  of  bonds);  Florence  R. 
&  Improv.  Co.  v.  Chase  Nat.  Bank  (1894) 
106  Ala.  364,  17  So.  720  (note  indorsed 
for  accommodation) ;  Credit  Co.  v.  Howe 
Mach.  Co.  (1886)  54  Conn.  357,  1  Am.  St. 
Rep.  123,  8  Atl.  472  (acceptance  of  accommo- 
dation draft);  Bird  v.  Daggett  (1867)  97 
Mass.  494  (note  executed  for  accommoda- 
tion) ;  Woodcock  v.  First  Nat.  Bank  (1897) 
113  Miclu  236,  71  N.  W.  477  (note  executed 
in  pursuance  of  ultra  vires  transaction) ; 
Auerbach  v.  Le  Sueur  Mill  Co.  (1881)  28 
Minn.  291,  41  Am.  Rep.  285,  9  N.  W.  799 
(indebtedness  of  the  defendant  at  the  time 
of  giving  the  note  in  suit  already  exceeded 
the  limits  prescribed  by  its  articles  of  asso- 
ciation);  National  Bank  v.  Young  (1886) 
41  N.  J.  Eq.  531,  7  Atl.  488  (note  executed 
for  accommodation),  followed  in  Blake  v. 
Domestic  Mfg.  Co.  (1897)  64  N.  J.  Eq.  480, 
38  Atl.  241;  Stoney  v.  American  L.  Ins. 
Co.  (1845)  11  Paige*  (If.  Y.)  635,  reversing 
(1844)  4  Edw.  Cli.  332  (instrument  issued 
for  a  purpose  and  at  a  place  not  authorized 
by  the  charter  of  the  company,  and  in 
violation  of  the  laws  of  the  state  where  it 
was  actually  issued) ;  Bank  of  Oenesee  v. 
Patchin  Bank  (1855)  13  N.  Y.  309  (indorse- 
ment for  accommodation) ;  Farmers*  &  M. 
Bank  v.  Butchers*  &  D.  Bank  (1857)  16 
N.  Y.  125,  09  Am.  Dec.  678  (check  im- 
properly  certified);  Mechanics*  Bkg.  Asso. 
V.  New  York  &  S.  White  Lead  Co.  (1866) 
35  N.  Y.  506  (indorsement  for  accommoda- 
tion); Wright  V.  Pipe  Line  Co.  (1882)  101 
Pa.  204,  47  Am.  Rep.  701  (execution  of 
note):  Gaston  v.  J.  L  Campbell  Co.  (1911) 
104  Tex.  676,  140  S.  W.  770,  141  S.  W.  515, 
L.R.A.1917A. 


reversing  (1910)  -—  Tex.  Civ.  App.  — ,  130 
S.  W.  222  (indorsement  for  accommoda- 
tion); Blunt  v.  Walker  (1860)  11  Wis.  349, 
78  Am.  Dec.  709  (acceptance  of  note) ; 
Cornell  v.  Hichens  (1860)  11  Wis.  369  (ac- 
ceptance of  note) ;  Howard  v.  Boornian 
(1863)  17  Wis.  459  (acceptance  of  note) ; 
Houghton  v.  First  Nat.  Bank  (1870)  26 
Wis.  663,  7  Am.  Rep.  107  (accommodation 
indorsement) . 

In  Fanners'  Nat.  Bank  v.  Sutton  Mfg.  Co. 
(1892)  17  L.R.A.  595,  3  C.  C.  A.  1,  6  U.  S. 
App.  312,  62  Fed.  191  (acceptance  for  ac- 
commodation), it  was  unsuccessfully  con- 
tended that  the  doctrine  ordinarily  applied 
was  affected  by  a  general  statutory  pro- 
vision which  made  it  unlawful  to  divert  tlie 
operations  or  to  appropriate  the  funds  of  a 
corporation  to  purposes  not  set  forth  in 
the  articles  of  association.  The  court  held 
that  the  statute  was  merely  declaratory  of 
the  common  law. 

With  these  cases  may  be  contrasted 
Root  V.  Godard  (1842)  3  McLean,  102.  Fed. 
Cas.  No.  12,037,  where  it  was  held  that  a 
note  executed  in  contravention  of  a  statute 
providing  that  no  corporation  subject  to  it 
should  issue  any  bill  or  note,  unless  the 
same  were  payable  on  demand,  would  have 
been  void  even  in  the  hands  of  a  bona  fide 
holder.  But  the  evidence  showed  that  the 
plaintiff  was  not  a  holder  without  notice. 
This  case  was  cited  in  Root  v.  Wallace 
(1836)  4  McLean,  8,  Fed.  Cas.  No.  12,039, 
where  it  was  held  that,  as  the  note  in  ques- 
tion was  void,  its  contents  could  not  be 
received  in  evidence  to  support  an  action 
upon   it  by  the  indorsee. 

In  Safford  v.  Wyckoif  (1842)  4  Hill  (N. 
Y.)  442,  reversing  (1841)  1  Hill,  11,  Wal- 
worth, Chancellor,  laid  down  the  following 
rule:  "Where  a  corporation  is  authorized 
to  give  a  negotiable  security  for  any  pur- 
pose, and  there  is  nothing  to  show  what  the 
particular  security  was  given  for,  if  there 
is  nothing  upon  the  instrument  itself  to 
create  a  suspicion  that  it  was  issued  for 
an  illegal  object,  the  court  will  presume 
that  it  was  given  for  a  legitimate  purpose 
rather  than  for  a  purpose  which  was  un- 
authorized and  illegal."  In  respect  of  the 
presumption  of  which  it  takes  account, 
the  theory  here  formulated  is  obviously  dif- 
ferent from  that  indicated  by  the  language 
of  Selden,  J.,  which  is  quoted  supra;  but 
it  involves  the  same  consequences  so  far 
as  the  right  of  action  is  concerned. 

In  Brinson  R.  Co.  v.  Exchange  Bank 
(1915)  16  Oa.  App.  425,  85  S.  E.  634,  it  was 
held  that  a  bank,  having  acquired  the  note 
in  question  **without  recourse,**  took  it 
subject  to  all  equities,  including  the  de- 
fense of  ultra  vires. 

lln  Miners'  IHtth  Co. «.  Zellerbach  (1869) 
1  37  Cal.  643,  99  Am.  Dec.  300,  an  action  to 
recover   possession  of   certain   realty   con- 
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Purchases  of  the  stock  of  other  cor- 
porations.* 

Issue  of  debentures  to  an  improper 
person  and  for  an  improper  purpose.' 
It  should  be  observed  that,  in  the  case 
cited  below,  two  of  the  members  of  the 
court  relied  upon  the  general  principle 
of  an  estoppel,  and  not  upon  the  peculiar 
incidents  attached  by  the  law  to  negotia- 
ble instruments.  The  other,  Lush,  J., 
based  his  judgment  upon  the  ground  that 


the  debentures  in  question  belonged  to 
the  category  of  such  instruments.^ 

Incurring  debts  in  excess  of  the  au- 
thorized amount.  Several  cases  in 
which  the  recovery  of  money  borrowed 
by  the  corporation  has  been  allowed  have 
proceeded  upon  the  ground  that  the  fact 
of  the  contract's  being  in  excess  of  its 
powers  depended  ppon  certain  extrinsic 
circumstances  which  were  not  known  to 
the  claimant.*^    A  consideration  of  these 


veyed  in  pursuance  of  a  consolidation  agree- 
ment, the  plaintiff  relied  upon  the  theory 
that  the  conveyance  had  been  made  for  an 
unlawful  purpose.  But  the  court  said: 
"The  Miners'  Ditch  Company  had  power 
to  sell  the  property,  and  to  make  such  a 
deed  as  was  made  for  a  proper  purpose. 
Upon  the  face  of  the  charter  and  the  deod, 
the  power  existed.  A  comparison  of  the 
deed  with  the  charter  disclosed  no  want 
of  authority.  If  any  existed,  it  arose  from 
extrinsic  facts  which  rested  in  the  knowl- 
edge of  the  corporation  and  its  agents 
alone,  and  which  stranp^ers  had  no  means 
of  discovering.  Under  the  authorities  cited, 
and  upon  prmciple,  strangers  dealing  with 
the  corporation  in  ignorance  of  any  ex- 
trin.«5ic  facts  afTectin;*  the  question  of  au- 
thority were  entitled  to  rely  upon  the  ap- 
parent power." 

« In  Kennedy  v.  California  Sav.  Bank 
(1894)  101  Gal.  405,  40  Am.  St.  Rep.  69, 
.35  Pac.  1039,  the  liability  of  the  defendant 
bank  as  stockholder  in  another  corporation 
was  affirmed  on  grounds  thus  stated: 
*IIaving  caused  itself  to  be  registered  upon 
the  books  of  the  corporation  as  a  stock- 
holder, any  person  dealing  with  the  corpo- 
ration would  be  jr stifled  in  assuming  that 
it  had  become  such  stockholder  by  virtue 
of  a  transaction  within  it*  power,  rather 
than  in  violation  of  the  laws  of  its  creation, 
and,  so  long  as  it  held  itself  out  as  such, 
it  ought  not  to  be  permitted  to  defend 
against  its  liability  as  such  stockholder 
by  showing  that  it  had  become  such  in 
violation  of  law."  This  decision  was  re- 
versed in  California  Xat.  Bank  v.  Kennedy 
(1896)  167  IT.  S.  362,  42  L.  ed.  198,  17  Sup. 
Ct.  Rep.  831,  for  the  special  reasons  ex- 
plained in  §  70,  infra;  but  the  correctness  of 
the  above  statement  as  one  embodying  a 
general  rule  was  not  impugned. 

For  another  case  involving  this  kind  of 
transaction,  see  note  9,  infra. 

3  In  Webb  v.  Heme  Bay  (1870)  L.  R.  5 
Q.  B.  (Enj.)  642,  the  defendants,  who  were 
commissioners  incorporated  by  statute  for 
the  purpose  of  improving  the  town  of  IL, 
issued  assignable  debentures  in  payment 
of  the  price  of  a  commodity  supplied  by 
one  of  the  commissioners  in  violation  of 
a  clause  of  the  statute  which  imposed  a 
penalty  upon  any  commissioner  who  should 
accept  any  contract  for  carrying  out  the 
objects  of  the  statute.  The  commissioner 
to  whom  the  debentures  were  issued  as- 
signed  them  for  value  to  the  plaintiffs,  who 
L.R.A.1917A. 


had  no  notice  of  the  circumstances  under 
which  they  were  issued.  Held,  that  they 
were  entitled  to  maintain  an  action  of 
mandamus  to  compel  the  commissioners  to 
apply  their  funds  in  payment  of  the  inter- 
est. C!ockburn,  Ch.  J.,  said:  "I  proceed 
entirely  upon  the  ground  that  the  defend- 
ants were  estopped  from  disputing  the  va- 
lidity of  the  debentures  in  questior^.  .  .  • 
Halket,  to  whom  the  debentures  were 
originally  given,  has  parted  with  them  for 
a  valuable  consideration  to  the  testator 
of  the  present  plaintiffs,  who  are  in  the 
position  of  assii^neos  of  the  original  holder, 
and  we  must  take  it  as  a  fact  that  the 
assignees  Avere  perfectly  ignorant  of  any 
illegality  in  the  original  transaction  cither 
as  regards  Halket  being  a  commissioner, 
and  therefore  prohibited  from  entering  into 
such  a  contract  with  the  commissioners, 
or  as  to  the  fact  of  their  being  debentures 
given  for  goods  supplied  instead  of  for 
money  advanced.  .  .  .  The  debentures 
on  their  face  import  a  legal  consideration, 
namely^  the  advance  of  money.  The  de- 
fendants issued  the  debentures  with  the 
knowledge  that  they  were  capable  of  be- 
ing transferred,  and  would  very  likely  be 
transferred,  to  a  holder  for  value;  how 
can  it  lie  in  their  mouths  to  say  that  the 
transaction  ui  respect  of  which  they  gave 
these  debentures  was  illegal?"  Blackburn, 
J.,  said:  "The  law  laid  down  in  Freemai) 
V.  Ooke  (1848)  2  Exch.  654,  18  L.  J.  Exch. 
N.  S.  114,  12  Jur.  777,  11  Eng.  Rul.  Cas. 
82,  and  in  Re  Bahia  &  S.  F.  R.  Co.  (1868) 
L.  R.  3  Q.  B.  (Eng.)  584,  9  Best  &  S.  844, 
37  L.  J.  Q.  B.  N.  S.  176,  18  L.  T.  N.  S. 
467,  16  Week.  Rep.  862,  is  very  clear  that, 
when  a  person  has  made  a  statement  simi- 
lar to  the  present,  he  is  precluded,  as 
against  another  person  who  has  bona  tide 
acted  upon  it,  from  denying  the  truth  of 
the  statement,  and  consequently  I  hold  that 
the  commissioners,  who  have  stated  on  the 
face  of  the  mortgages  that  Halket  had  ad- 
vanced and  lent  the  money  on  the  credit 
and  for  tlie  purposes  of  the  commissioners, 
are  precluded,  as  against  his  bona  fide 
transferees,  from  denying  the  truth  of  that 
statement." 

*Seo  §   11,  note   1,  supra, 

•  In  Ossipee  Hosiery  &  Woolen  Mfg.  Co. 
V.  Canney  (1874)  54  N.  H.  295,  where  an 
action  was  brought  to  enforce  an  assess- 
ment on  a  stockholder  to  pay  a  debt,  the 
court  said:  "Nor  can  they  [i.  e.,  the  lend- 
ers]  be  said  to  be  put  upon  inquiry,  be* 
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cases  is  suggestive  of  the  thought  that, 
if  the  claimant's  ignorance  is  treated  as 
the  controlling  element  where  contracts 
of  this  description  are  concerned;  the 
doctrine  of  ultra  vires  will  be  rendered 
almost  wholly  ineffective  in  a  class  of 
eases  in  wliicii  the  reasons  for  enforcing 
it  in  the  interests  of  shareholders  are 
particularly  '3trong.^  But  a  person 
who,  when  making  a  loan,  was  charge- 
able with  notice  that  it  exceeded  the  au- 
thorized an)ount,  cannot,  in  an  action  on 
the  contract,  hold  the  corporation  liable 
except  in  respect  of  that  part  of  the  loan 


which  was  intra  vires.  In  other  words 
the  loan  '4s  valid  up  to  the  limit,  and 
void  as  to  the  excess."'' 

Issuance  of  insurance  policy  by  a  for- 
eign company  which  has  not  complied 
with  the  statutory  conditions  precedent 
to  doing  business  in  the  >state  in  which 
it  was  issued.' 

In  one  case  we  find  it  laid  down  broad- 
ly as  follows:  "There  are,  however,  acts 
done  in  excess  of  conferred  powers,  il- 
legal as  to  shareholders,  but  for  which 
the  corporation  is  liable  to  innocent  par- 
ties; as,  for  example,  where  a  corpora- 


cause,  Bupposing  the  inquiry  to  have  been 
made,  it  would  have  oeen  difficult,  for 
reasons  before  given,  to  have  ascertained 
the  amount  and  value  of  the  assets  of  the 
corporation  with  any  certainty  or  definite- 
ness.  The  value  and  amount  of  the  assets 
and  property  of  this  corporation  were  ex- 
trinsic facts  resting  peculiarly  within  the 
knowledge  of  the  corporation,  and  of  which 
the  creditors  cannot  be  presumed  to  have 
had  any  knowledge  or  notice."  This  case 
was  followed  in  Connecticut  River  Sav. 
Bank  v.  Fiske  (1880)  60  N.  HL  363,  where 
its  effect  was  stated  to  be  that  **debts 
contracted  and  liabilities  incurred  in  excess 
of  the  authorized  amount  are  binding  upon 
the  corporation/*  But  in  the  later  case  the 
court  also  relied  upon  the  independent  con- 
ception that  "the  statutory  prohibition  of 
the  contraction  of  debt  did  not  authorize 
the  company  to  keep  without  repayment 
the  money  it  was  forbidden  to  hire.  .  .  . 
The  defendant  corporation  hiring  the  plain- 
tiffs' money  is  liable  to  repay  it  whether 
the  hiring  was  author ifsed  or  not.*^ 

In  Citizens'  Bank  v.  Bank  of  Waddy 
(1007)  126  Ky.  160,  11  L.R.A.(N.S.)  598, 
128  Ara.  St.  Rep.  282,  103  S.  AV.  249,  the 
court  applied  the  rule  that  "a  creditor 
whose  own  debt  against  the  corporation 
does  not  exceed  the  limit,  and  who  has  no 
reason  to  know  that  the  limit  has  been 
oxceoded,  is  not  affected  by  the  fact  that 
there  are  other  debts  of  which  he  has  no 
notice  which,  when  added  to  his  own,  make 
an  aggregate  indebtedness  greater  than  the 
corporation  can  legally  incur,"  The 
authorities  cited  were  Bell  &  C.  Co.  v. 
Kentucky  Glass  Works  Co.  (1899)  106  Ky. 
7,  50  S.  W.  2,  1092,  51  S.  W.  180,  and  3 
C^c.  472. 

In  Weber  v.  l?5pokane  Nat.  Bank  (1894) 
12  C.  C.  A.  03,  29  U.  S.  App.  97,  64  Fed. 
208,  where  the  defendants  in  error  'relied 
upon  certain  decisions  of  the  Federal  Su- 
preme Court,  in  which  it  was  held  that 
municipal  bonds  issued  beyond  the  limit 
prescribed  by  the  legislature  are  void,  it 
was  6bserved:  "Those  decisions  rest  upon 
principles  entirely  distinct  from  those  in- 
volved in  the  case  at  bar.  The  amount  of 
the  authorized  issue  of  municipal  bonds  is 
always  ascertainable  by  a  reference  to 
public  records  equally  accessible  to  all,  and 
the  officers  of  the  municipal  corporation 
L.R.A.1917A. 


are  public  servants,  whose  unauthorized 
acts  do  not  bind  the  public.  In  the  case 
of  a  national  bank,  no  such  public  record 
is  provided,  and  no  method  is  pointed  out 
by  means  of  which  the  status  of  the  bank's 
indebtedness  can  be  ascertained." 

See  also  the  case  cited  in  the  following 
note. 

The  theory  prevailing  in  England  is  dif- 
ferent. See  case  cited  in  ^  IS,  note, 
infra. 

<It  is  difficult  to  concede  that  this  ob- 
jection has  been  convincingly  met  by  such 
an  argument  as  the  following:  "Unless 
.  the  corporation  is  estopped  from 
setting  up  the  limit  where  the  considera- 
tion has  been  received,  it  would  properly 
be  without  credit,  the  very  thing  for  which 
private  corporations  largely  are  organized. 
This  result  is  to  be  avoided  if  it  can  be 
consistently  \tith  the  protection  Avhich 
the  limitation  is  designed  to  afford  to  stock- 
holders, and  we  think  it  can  be.  The 
stockholders  must  be  regarded  as  at  least 
partially  protected  by  the  receipt  of  con- 
sideration, and  if  not  fully  so  in  every 
case,  they  may  doubtless  have  an  action 
(or  the  corporation  may,  which  lepresents 
their  interest)  against  the  officers  or  agents 
who,  without  authority,  have  imposed  up- 
on them  a  liability  which  has  resulted  in 
their  loss."  Humphrev  v.  Patrons'  Mercan- 
tile Asso.  (1879)  50  Iowa,  607.  The  pro- 
tection afforded  by  a  remedy  which  may  be, 
and  often  is,  of  a  merely  nominal  value, 
can  scarcely  be  regarded  as  efficient  or 
adequate. 

7Kraniger  v.  People's  Bldg.  Soc.  (1895) 
60  Minn.  94,  61  N.  W.  004.  See  also  the 
English  cases  cited  in  §  20,  with  regard  to 
unauthorized  contracts  of  borrowing. 

•  In  Watertown  F.  Ins.  Co.  v.  Rust  (1892) 
141  lU.  85,  affirming  (1890)  40  111.  App. 
119,  30  N.  E.  772,  the  court  said:  "The 
insurance  company  knows  whether  it  has 
complied  with  the  law,  but  the  public  do 
not,  and  they  have  the  right,  in  the  ab- 
sence of  bad  faith  and  of  actual  knowledge 
to  the  contrary,  to  presume  that  a  foreign 
insurance  company  assuming  to  act  in  this 
state  is  acting  lawfully,  and  the  company, 
when  sued  upon  a  policy  issued  under  such 
circumstances,  is  estopped  to  allege  that  it 
had  no  lawful  authority  to  issue  the  policy." 
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tion  is  authorized  to  perform  an  act  for 
a  specific  purpose,  and  performs  the  act 
for  another  and  unauthorized  purpose. 
In  such  case  the  plea  of  ultra  vires  is 
available  to  neither  party."*  In  this 
passage  no  reference  is  made  to  the  cir- 
cumstance of  the  claimant's  knowledge 
or  ignorance,  as  one  affecting  the  right 
of  action.  If  the  statement  is  to  be  un- 
derstood as  an  assertion  that  in  respect 
of  all  transuc Lions  of  the  description 
specified,  the  corporation  is  liable,  irre- 
spectively of  whether  the  other  con- 
tracting party  had  or  had  not  knowl- 
edge of  the  unauthorized  purpose,  it  is 
clearly  inconsistent  with  the  language 
used  in  the  cases  already  cited  in  this 
section. 

IV.  JPrlnciple  of  estoppel  considered 
'With  reference  to  the  juristic  quality 
of  an  ultra  vires  t^ontravt, 

13.  Diversitif  of  views  regarding  the 
juristic  qualittf  of  ultra  vires  c*ou- 
tracts. 

It  is  clear  that,  if  only  logical  criteria 

•  Citizens'  State  Bank  v.  Hawkins  (189C) 
18  C.  C.  A.  78,  34  U.  S.  App.  423,  71  Fed. 
371.      There    Hawkins,    the    receiver    of    a 
National  Bank,  sought  to  enforce  an  assess- 
ment   levied    on    stockholders    against    the 
Citizens*  &  C.   Bank,  which  had  purchased 
some   of   the   stock   of   the  'national   bank 
before  it  became  insolvent.    Discussing  the 
plea  of  ultra  vires  interposed  by  the  Citi- 
zens' &  C.  Bank,  the  court  said:      In  the 
case  in  hand  no  power  is  granted  to  pur* 
chase  stock  in  another  bank,  and  therefore 
a    prohibition    to    do    so    may    be    implied. 
First   Nat.   Bank   v.   National    Exch.   Bank 
(1875)   92  U.  S.  122,  23  L.  ed.  670.     It  is 
not  doubte<l,  however,  that  under  the  bank- 
ing  law   of   Indiana  the   plaintifT  in   error 
had  power  to  accept  stock  in  another  bank 
as  security  for  a  loan,  or  to  acquire  such 
stock    by    levy    thereon    and    sale    thereof 
under  execution,  to  satisfy  a  debt  due  to 
it.     :Morse,  Banks  &  Bkg.  §  50;  Germania 
Nat.  Bank  v.  Case  (1878)   09  U.  S.  Ci28.  25 
L.   ed.   448.     It  had    the   power,   therefore, 
under  certain  circumstances,  and  for  certain 
purposes,   to    acquire   stock    in    a    national 
l)ank.     It   obtained   the   stock   in   question 
by  purchase  from  a  third  party,  and  pro- 
cured its  transfer  to  itself  upon  the  books 
of  the  national  bank.     The  acquisition  of 
sucli   stock    was   within   the   genei'al   scope 
of  its  powers.     The  case  is  therefore  one 
of  an  abuse  of  a  general  power,  a  wrongful 
exercise   of   conferred   power,   for  purposes 
and  under  circumstances  contrary   to  law, 
and  not  the  case  of  the  exercise  of  a  power 
not    in    any   event   given.      It   is   therefore 
related  to  the  second  class  above  noted,  to 
which  the  doctrine  of  tiltra  vires  does  not 
apply.    In  all  such  eases  a  corporation  can- 
not  *set   up    its   own   violation   of   law    to 
L.B.A.1917A. 


are  considered,  and  no  acoonnt  is  taken 

of  sueh  subsidiary  elements  as  erpedi- 
ency,  public  policy,  or  abstract  jnstice, 
the  question  whether  the  doctrine  of  an 
estoppel  against  pleading  ultra  vires  in 
an  action  brought  upon  the  contract  of  a 
corporation  shall  be  adopted  or  rejected 
must,  in  the  final  analysis,  depend  upon 
the  nature  of  the  theory  which  is  enter- 
tained with  respect  to  the  juristic  quali- 
ty of  such  a  contract.  There  is  no  doubt 
that  the  want  of  harmony  in  the  deci- 
sions is  in  a  large  measure  attributable 
to  the  difference  of  opinion  which  pre- 
vails regarding  this  primary  and  funda- 
mental point.  It  is  not  disputed  that,  if 
ultra  vires  transactions  are  to  be  re- 
garded as  being  illegal,  in  the  ordinary 
sense  of  the  word,  they  must  be 
regarded  as  absolutely  ''void,"  and  conse- 
quently not  susceptible  of  enforcement.^ 
There  can  be  no  civil  right  where  there 
is  no  legal  remedy,  and  there  can  be  no 

escape  the  responsibility  resulting  from  its 
illegal  action.'  Id.  G28-(S33.  The  misuse  of 
power  in  auch  cases  is  matter  for  considera- 
tion  by  the  authorities  of  the  state."  A 
similar  decision  with  regard  to  the  same 
facta  as  rendered  in  Cooper  Ins.  Co.  v. 
Hawkins  (1896)  18  C.  C.  A.  81,  34  U.  S. 
App.  428,  71  Fed.  372. 

For  other  cases  in  which  a  rule  similar 
to  the  one  in  the  text  has  been  formulated 
without  any  qualifying  words,  see  National 
Home  Bldg.  &  L.  Asso.  v.  Home  Sav.  Bank 
(1899)  181  ni.  36,  64  L.R.A,  399,  72  Am. 
St.  Rep.  245,  54  N.  E.  619;  Wood  v.  Su- 
preme Kuling,  F.  M.  C.  (1904)  212  HI.  532, 
72  N.  K.  783;  IStacy  v.  Glen  Ellyn  Hotel  A 
Springs  Co.  (190G)  223  Hi.  546,  8  L.R.A. 
(N.S.)  966,  79  N.  E.  133. 

1  In  Orr  v.  Lacey  (1846)  2  Dougl.  (Mich.) 
230,  where  a  bank  had  discounted  a  promis- 
sory note  or  prohibited  rate  of  interest, 
the  court  thus  expounded  the  law  with  ref- 
erence to  a  new  trial:  "If  the  original 
contract  was  void  in  consequence  of  a  want 
of  power  on  the  part  of  the  bank  to  make 
that  contract,  and  if  the  bill  in  the  present 
case,  in  the  language  of  the  Supreme  Court 
of  the  United  States  in  the  case  of  Arm- 
strong v.  Toler  (1826)  11  Wheat.  (IT.  S.) 
258,  6  K  ed.  468,  grew  out  of  the  illegal  act. 
a  court  of  justice  will  not  enforce  it.  If 
it  shall  appear  that  the  contract  upon 
which  this  suit  is  brought  grew  out  of  the 
illegal  contract  first  entered  into  l)etween 
the  parties,  or,  in  other  words,  was  not  n 
new  contract  founded  upon  a  new  considera- 
tion, it  would  appear  too  clear  for  argti- 
ment  that  this  new  contract  comes  before 
us  with  all  the  infirmities  which  attached 
to  the  old  one.  The  reason  is  obvious; 
the  original  agreement  being  void  for  want 
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l^gai  remedy  for  that  whioh  is  illegal"  ' 
It  is  also  well  established  that,  except  in 
those  instances  in  which  the  terms  of 
the  statute  in  question  are  such  as  to 
evince  an  intention  on  the  part  of  the 
legislature  that  a  contract  which  vio- 
lates an  expressly  prohibitory  enact- 
ment shall  not  be  invalid  as  between  the 
parties^'  the  quality  of  such  a  contract 
is  detei*mined  by  ^^the  general  rule  of 
law,  .  .  .  that  a  contract  made  in 
violation  of  a  statute  is  void;  and  that, 
when  a  plaintiff  cannot  establish  his 
eause  of  action  without  relying  upon  an 
iil^al  contract,  he  eannot  recover."  * 
(\irthermore  it  is  dear  from  the  au- 
thorities that  the  effect  of  an  implied 
prohibition  in  regard  to  the  invalidation 
of  a  contract  is  ordinarily  deemed  to  be 
precisely  the  same  as  that  of  an  express 
prohibition.  "Where  the  contract  which 
the  plaintiff  seeks  to  enforce,  be  it  ex- 
press or  implied,  is  expressly  or  by  im- 
plication forbidden  by  the  common  or 


statute  law,  no  court  will  lend  its  assist- 
ance to  give  it  effect."  *  "The  long-estab- 
lished maxim  of  the  law,  *£x  turpi  causa 
non  oritur  actio,'  is  equally  applicable 
where  the  act  or  contract  is  prohibited  by 
statute,  either  expressly  or  by  implica- 
tion, as  when  it  is  contra  bonos  mores."  * 
That  this  genei*al  rule  is  applicable  to  the 
contract  of  a  corporation  is  agreed  by  all 
the  author i  ties.'' 

The  decisions  also  indicate  that,  both 
in  the  jurisdictions  in  which  the  princi-. 
pie  of  an  estoppel,  as  predicated  upon 
the  subsequent  conduct  of  the  parties 
with  reference  to  such  a  contract,  has 
been  rejected,  and  also  in  the  jurisdic- 
tions in  which  the  principle  has  been 
adopted,  there  is  virtually  no  dis- 
agreement respecting  the  doctrine  that, 
if  a  corporate  contract  violates  an 
expressly  prohibitory  clause  of  the 
statute  or  other  instrument  which  defines 
the  powers  of  the  corporation,  it 
is  void  in  such  a  sense  that  it  cannot 


of  capacity  on  the  part  of  the  bank  to  con- 
tract, and  the  new  agreement  being  a 
renewal  of  the  old  one,  it  is  tainted  with  the 
illegality  which  attached  to  the  latter ;  and, 
as  the  courts  of  Indiana,  if  a  suit  had  been 
there  instituted  on  the  hill  declared  upon, 
would  have  pronounced  it  void  as  having 
been  inseparably  connected  with  the  con- 
tract out  of  which  it  grew,  so  the  courts 
of  this  state  will  examine  into  the  capacity 
of  the  bank  to  make  a  contract,  and  if  it 
discovers  a  want  of  capacity  to  make  the 
one  on  which  a  recovery  is  sought,  they  will 
not  carry   it  into  effect." 

SBank  of  United  States  v.  Owens  (1820) 
2  Pet.  (U.  S.)  527,  7  h.  ed.  508,  quoted  in 
Tiffany  v.  Boatman's  Sav.  Inst.  (1873)  18 
Wall.  (U.  S.)  375,  384,  21  L.  ed.  888,  869, 
where  the  settled  doctrine  of  the  court  was 
declared  to  be  that  "a  contract  to  do  an 
act  forbidden  by  law  is  void  and  cannot  be 
enforced  in  a  court  of  justice."  Both  of 
these  cases  related  to  loan  contracts  involv- 
ing the  reservation  of  a  higher  rate  of  inter- 
est by  banks  than  their  charters  authorized. 

"The  ordinary  rule  of  law  that  no  person 
can  sue  a  court  of  law  or  equity  upon  an 
illegal  contract"  was  referred  to  by  Brett, 
L.  J.,  in  Ke  Cottman  (1881)  L.  R.  10  Ch. 
Div.  (Eng.)  70,  51  L.  J.  Ch.  N.  S.  3,  45 
L,  T.  N.  S.  392,  30  Week.  Rep.  342. 

8  The  accepted  rule  in  this  point  of  view 
was  thus  stated  in  Harris  v.  Runnels  (1851) 
12  How.  (U.  S.)  79,  13  L.  ed.  901:  "What- 
ever may  be  the  structure  of  the  statute  in 
respect  to  prohibition  and  penalty,  or 
penalty  alone,  .  .  .  it  is  not  to  be  taken 
for  granted  that  the  legislature  meant  that 
contracts  in  contravention  of  it  were  to 
be  void  in  the  sense  that  they  were  not  to 
be  enforced  in  a  court  of  justice;"  "the 
statute  must  be  examined  as  a  whole,  to 
find  out  whether  or  not  the  makers  meant 
that  a  contract  in  contravention  of  it  should 
L.K.A.1917A. 


be  void,''  so  as  not  to  be  enforced  in  a 
court  of  justice.  In  some  cases  in  which 
the  prohibited  contracts  of  corporations 
were  under  review,  the  application  of  this 
qualifying  principle  has  been  held  to  war- 
rant a  declaration  that  they  were  not  void. 
Farmers'  Bank  v.  Bui-chard  (1860)  33  Vt. 
346;  Davis  Sewing  Mach.  Co.  v.  Best  (1883) 
30  Hun  (N.  Y.)  638.  But  these  decisions 
are  clearly  opposed  to  the  general  current 
of  authority,  which  is  distinctly  in  favor 
of  the  view  that  a  contract  which  a  corpo- 
ration is  expressly  prohibited  from  making 
is  always  void. 

4  Miller  v.  Ammon  (1891)  145  tf.  S.  421, 
426,  36  L.  ed.  759,  762,  12  Sup.  Ct.  Rep. 
884. 

"Everything  in  respect  of  which  a 
penalty  is  imposed  by  statute  must  be 
taken  to  be  a  thing  forbidden,  and  absolute- 
ly void  to  all  intents  and  purposes  what- 
soever." Re  Cork  &  Y.  R.  Co.  (1869)  L.  K. 
4  CTt.  (Eng.)  748. 

»  Cope  V.  Rowlands  (1836)  2  Mees.  &  W. 
157,  150  Eng.  Reprint,  710,  2  Gale,  231. 
6  L.  J.  Exch.  N.  S.  63. 

•  Seneca  County  Bank  v.  Lamb  (1868)  26 
Barb.   (N.  Y.)   595. 

7  In  Union  Xat.  Bank  v.  Matthews  (1878) 
98  U.  S.  621,  25  L.  cd.  188.  the  court,  refer- 
ring to  §  5136  of  the  National  Bank  Act  of 
1864,  remarked  that  it  "does  not,  in  terms, 
prohibit   a    loan    on    real    estate,    but    t\\e 
implication  to  that  effect  is  clear.    What  \a 
80   implied   is   as    eflfectual    as   if   it    ^^Jf 
expressed."      In    this    case,    however,     tne 
court,    proceeding    upon    the    rule    of     T*^! 
stniction  laid  down   in  note  3,  supra,    **^V 
that  the  prohibitory  provisions  of  ^"®  ^^^. 
did  not  operate  po  aa  to  invalidate    ^^^    -^ 
actions  whioh  contravened  them.    So©  -^oc-V. 
of  the  note  to  Calumet  &  C.  Canal  &    ^^ 
Co.  V.  Conkling,  L.K^.1917B,  — . 
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be  enforced.*  It  is  with  reference  to 
this  rule  that  the  expressly  prohibited 
contracts  of  corporations  have  been 
treated  as  void  in  numerous  cases, 
which,  for  purposes  of  classification, 
may  be  regarded  as  belonging  to  two 
categories;  viz.,  (1)  Those  in  which  re- 
covery was  denied  without  any  explicit 
reference  to  the  question  whether,  in 
respect  of  the  consequences  of  perform- 
ance on  the  part  of  the  plaintiff,  such 
contracts  were  distinguishable  from 
merely  unauthorized  contracts ;  •  and 
(2)  Those  in  which  it  was  laid  down 
that  only  contracts  of  the  latter  de- 
scription come  within  the  scope  of  the 
principle  of  estoppel.** 

On  the  other  hand,  there  is  a  conflict 
of  views  with  regard  to  the  question 
whether    the    character    of    "illegality" 


should  be  ascribed  to  corporate  transao* 
tions  which  are  the  subject  of  that 
species  of  implied  prohibition  whieh  is 
predicated  from  the  cireomstanoe  that 
the  instrument  defining  its  powers  does 
not  contain  any  words  whieh  can  be 
construed  as  authorizing  them.*^ 

14.  Relation  of  this  diaagreement  to 
that  tehich  exists  as  to  the  doctrine  of 
estoppel. 

For  the  purposes  of  the  dificussion  in 
the  present  monograph,  the  contro- 
verted point  mentioned  at  the  end  of 
the  preceding  section  is  of  the  highest 
importance.  That  there  ean  be  no  di- 
rect ratification  of  an  "illegal"  oontraet 
by  a  corporation  any  more  than  by  an 
individual  is  indisputable.*    Of  this  rule 


8  "There  is  no  principle  of  law  better 
settled  than  that  a  corporation  cannot  enter 
into  a  contract  which  is  expressly  prohibited 
by  its  charter  or  by  statute.  A  contract  so 
made  is  absolutely  void.  No  performance  on 
either  side  can  give  it  any  validity.  .  .  . 
We  do  not  need  to  consider  when  the  de- 
fense of  ultra  vires  may  or  may  not  be 
interposed.  The  objection  here  is  not  that 
the  contract  is  ultra  vires,  but  that  it  is 
illegal.  While  a  corporation  is  held  in  some 
states  to  be  estopped  from  setting  up  the 
defense  of  ultra  vires  by  having  received 
the  benefits  of  the  contract,  the  courts  so 
holding  do  not  apply  that  principle  to  cases 
in  which  the  contract  is  absolutely  void/' 
Re  Grand  Union  Co.  (1914)  135  C.  C.  A.  237, 
210  Fed.  353. 

»Root  V.  Godard  (1842)  3  McLean,  102, 
Fed.  Cas.  No.  12,037;  Weed  v.  Snow  (1843) 
3  McLean,  265,  Fed.  Cas.  No.  17,347; 
llayden  v.  Davis  (1843)  3  McLean,  276, 
Fed.  Cas.  No.  6,251);  liavis  v.  Bank  of 
River  Raisin  (1848)  4  McLean,  387,  Fed. 
Cas.  No.  3.626;  iStewart  v.  National  Union 
Bank  (1869)  2  Abb.  (U.  S.)  424,  Fed.  Cas. 
No.  13,435;  Braiiih  Bank  v.  Crocheron 
(1843)  5  Ala.  250;  Workingmen's  Bkg.  Co. 
V.  Rautenberg  (1882)  103  111.  460,  42  Am. 
Rep.  26;  Utica  In.«.  Co.  v.  Scott  (1821)  19 
Johns.  (N.  Y.)  1,  reversed  in  (1826)  8  Cow. 
709;  New  York  Firemen  Ins.  Co.  v.  Sturges 
(1824)  2  Cow.  (N.  Y.)  664;  Utica  Ins.  Co. 
v.  Kip  (1827)  8  Cow.  (N.  Y.)  20;  Beach  v. 
Fulton  Bank  (1829)  3  Wend.  (N.  Y.)  573, 
affirming  (1829)  1  Paige,  429;  Fulton  Bank 
V.  Benedict  (1829)  1  Hall  (N.  Y.)  480; 
Utica  Ins.  Co.  v.  Bloodgood  (1830)  4  Wend. 
(N.  Y.)  652;  Pennington  v.  Townsend 
(1831)  7  Wend.  (N.  Y.)  276;  New  Hope 
Delaware  Bridge  Co.  v.  Poughkeepsie  Silk 
Co.  (1841)  26  Wend.  (N.  Y,)  648;  Green 
V.  Seymour  (1846)  3  Sandf.  Ch.  (N.  Y.) 
285;  Bank  of  Chillicothe  v.  Swayne  (1838) 
8  Ohio,  257,  32  Am.  Dec.  707;  Farmers' 
Loan  &  T.  Co.  v.  Perry  (1846)  3  Sandf. 
Ch.  (N.  Y.)  339  (rule  recognized) ;  Barton 
v.  Port  Jackson  &  U.  F.  PI.  Road  Co. 
(1854)  17  Barb.  (N.  Y.)  397;  Bank  of 
L.R.A.1917A. 


Salina  v.  Alvord  (1865)  31  N.  Y.  473; 
Manufacturers'  &  M.  Sav.  ft  L.  Co.  v.  Oon- 
over  (1862)  5  Phila.  (Pa.)  18;  Dockery  v. 
Miller  (1849)  9  Humph.  (Tenn.)  731; 
Green  v.  Ashe  (1914)  130  Tenn.  615,  172 
S.  W.  293. 

For  a  case  in  which  an  action  to  enforce 
the  individual  liability  of  a  stockholder 
was  held  not  to  be  maintainable  for  the 
reason  that  the  corporation  was  an  illegal 
institution,  see  Brown  v.  Killiau  (1859) 
11  Ind.  449. 

It  may  be  mentioned  that  in  §  12  of  the 
English  Companies  Act  there  is  an  express 
proliibition  against  the  making  of  any 
contract  for  any  object  be/ond  tnose  men- 
tioned in  the  memorandum  of  association. 
Ashbury  R.  Carriage  <to  Iron  Co.  v.  Riche 
(1875)  L.  R.  7  H.  L.  678,  44  L.  J.  Exch.  N. 
S.  185,  33  L.  T.  N.  S.  451,  24  Week.  Rep. 
794,  2  £ng.  Rul.  Cas.  304. 

1®  See  cases  cited  in   §  44,  note  6,  infra. 

11  It  is  not  out  of  place  to  observe  that 
the  appropriate  doctrine  in  this  connection 
is  that  "the  specification  of  certain  powers 
operates  as  a  restraint  to  such  object  only, 
and  is  an  implied  prohibition  of  the  exer- 
cise of  other  and  distinct  powers."  New 
York  Firemen  Ins.  Co.  v.  Ely  (1824)  2 
Cow.  (N.  Y.)  678. 

"It  seems  reasonable  to  hold  that  when 
Parliament  does  define  the  objects  of  a  com- 
pany and  the  appropriation  of  its  funds,  it 
by  implication  prohibits  other  objects  and 
a  different  appropriation."  Montague 
Smith,  J.,  in  Taylor  v.  Chichester  &  M.  R. 
Co.  (1867)  L.  R.  2  Exch.  (Eng.)  369, 

See  generally  Lindley,  Companies  (1902) 
pp.  215,  216. 

1  For  cases  in  which  this  rule  was  af- 
iirmed  or  recognized  with  reference  to  cor- 
porate contracts,  see  Kent  v.  Quicksilver 
Min.  Co.  (1879)  78  N.  Y.  159,  4  Mor.  Min. 
Rep.  47;  Mutual  Guaranty  F.  Ins.  Co.  v. 
Barker  (1899)  107  Iowa,  143,  70  Am.  St. 
Rep.  149,  77  N.  W.  868;  Witter  v.  Graml 
Rapids  Flouring  Mill  Co.  (1891)  78  Wia. 
643,  47  N.  W.  729. 
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it  wonld  seem  to  be  an  unavoidable 
corollary  that  such  a  contract  cannot 
be  indirectly  validated  by  the  operation 
of  an  estoppel.'  The  logical  connection 
between  the  rule  and  the  corollary 
is  reflected  in  the  state  of  the  au- 
thorities. On  the  one  hand,  the  courts 
which  treat  the  doctrine  of  estoppel  as 


being  inapplicable  in  respect  of  a  ultra 
vires  contract,  because  such  a  contract 
is  illegal,  have  uniformly  taken  the  po- 
sition that  it  eannot  be  validated  either 
by  the  assent  of  the  corporation  itself, 
acting  in  its  corporate  capacity,*  or  by 
the  expressed  will  of  all  the  individual 
shareholders.^     On  the  other  hand,  we 


S  Some  courts,  however,  have  not  shrunk 
from  the  extreme  doctrine  that  even  ex- 
preaely  prohibited  transactions — ^a  species 
which  cannot  by  any  possible  refinement  be 
withdrawn  from  the  "illegal"  class— may, 
by  virtue  of  an  estoppel,  become  in  effect 
enforceaMe.     See  §  44,  infra. 

*  '*The  company  is  a  mere  abstraction  of 
law.  All  that  it  does,  all  that  the  law 
imputes  to  it  as  its  act,  must  be  that  which 
can  be  legally  done  within  the  powers 
vested  in  it  by  law.  Consequently,  a  thing 
which  is  ultra  vires  and  unauthorized  is  not 
an  act  of  the  company  in  such  a  sense  as 
that  the  consent  of  the  company  to  that 
act  can  be  pleaded."  Lord  Selborne  in 
<^reat  Eastern  R.  Co.  v.  Turner  (1872)  L. 
R.  8  Ch.  (Eng.)  149. 

"A  ^company  of  this  kind,  carried  on 
under  the  statutes,  with  the  limited  powers 
which  these  statutes  confer,  can  no  more 
by  adoption  or  homologation  make  a  pro- 
ceeding of  this  kind  legal  than  they  can 
lawfully  enter  into  the  original  transaction 
itself.  It  is  a  nullity  originally,  and  the 
company  cannot  homologate  or  adopt  a 
nullity,  for  that  is  equally  ultra  vires." 
Lord  Shand  in  General  Pro  pert  v  Invest. 
Co.  V,  Matheson  (1888)  16  Sc.  Sess.  Cas. 
4th  series,  282. 

"An  ultra  vires  contract  eannot  be  ratified 
by  either  party,  because  it  could  not  have 
lieen  authorized  by  either."  Central 
Transp.  Co.  v.  Pullman's  Palace  Car  Co. 
(1890)  139  U.  S.  24,  59,  35  L.  ed.  65,  68,  11 
Sup.  Ct.  Rep.  478. 

"A  contract  which  a  corporation  has  no 
power  to  make,  it  has  no  power  to  ratify 
and  no  power  to  estop  itself  from  deny- 
ing." Park  Hotel  Co.  v.  Fourth  Nat.  Bank 
(1898)  30  C.  C.  A.  409,  58  U.  S.  App.  674, 
86  Fed.  742. 

"The  same  want  of  power  to  give  au- 
thority to  an  agent  to  contract,  and  there- 
by bind  the  corporation  in  matters  beyond 
the  scope  of  their  corporate  objects,  must 
he  equally  conclusive  against  any  attempt 
to  ratify  such  contract.  What  they  can- 
not do  directly  they  cannot  do  indirectly. 
They  cannot  bind  themselves  by  the  ratifi- 
cation of  a  contract  which  they  had  no 
authority  to  make."  Downing  v.  Mt.  Wash- 
ington Road  Co.  (1860)  40  N.  H.  235. 

See  alHO  Louisville,  N.  A.  &  C.  R,  CJo.  v. 
Ix)uisville  Trust  Co.  (1898)  174  U.  S.  552, 
43  L.  ed.  1081,  19  Sup.  Ct.  817;  Oregonian 
R.  Co.  V.  Oregon  R.  &  Nav.  Co.  (1864)  10 
Sawy.  464,  22  Fed.  245;  Watkins  Salt  Co. 
T.  Mulkey  (1916)  141  C.  C.  A.  11,  225  Fed. 
739;  Central  R.  &  Bkg.  Co.  v.  Smith  (1884) 
76  Ala.  572,  52  Am.  Rep.  353;  Alabama  O. 
»S.  R.  Co.  V.  Loveman  Compress  Co.  (1916) 
L.R.A.1917A. 


—  Ala.  -— ,  72  So.  311:  Steiner  v.  Steiner 
Land  &  Lumber  Co.  (1897)  120  AU.  128, 
26  So.  494;  National  Home  Bldg.  &  L. 
Asso.  V.  Home  Sav.  Bank  (1899)  181  111. 
35,  64  L.R.A.  399,  72  Am.  St.  Rep.  245,  54 
N.  E.  619;  Myers  v.  Equitable  Bldg.  &  L. 
Soc.  (1900)  92  111.  App.  27;  Memphis  v. 
Memphis  Gayoso  Gas  Co.  (1872)  9  Heisk. 
(Tenn.)  543;  Hermitage  Hotel  Co.  v.  Dver 
(1911)  125  Tenn.  302,  142  S.  W.  1117; 
Metropolitan  Stock  E.xch.  v.  Lyndonville 
Nat.  Bank  (1904)  76  Vt.  303,  57  Atl.  101. 

In  Westerlund  v.  Black  Bear  Min.  Co. 
(1903)  121  C.  C.  A.  627,  203  Fed.  699,  the 
court  said:  ''Another  principle  of  law  so 
firmly  established  as  to  be  no  longer 
debatable  is  that  an  act  or  contract  of  a 
corporation  which  is  beyond  the  scope  of 
its  corporate  powers,  an  act  that  it  can- 
not lawfully  do  in  any  way  or  manner 
under  any  circumstances,  is  incapable  of 
ratification  by  estoppel  or  otherwise,  and 
the  corporation  itself  may  challenge  it." 
The  phrase,  "ratification  by  estoppel  or 
otherwise,"  is  apparently  inaccurate. 
"Ratification"  imports  a  voluntary  asnent 
while  "estoppel"  is  a  principle  which  oper- 
ates independently  of  such  assent.  A 
similar  criticism  applies  to  the  statement 
that,  "in  reference  to  acts  which  are  strict- 
ly ultra  vires,  the  Supreme  Court  of  the 
United  States  holds  broadly  that  neither 
consent  of  nor  ratification  by  all  the  stock- 
holders can  estop  a  corporation  from  plead- 
ing its  want  of  power."  Savannah  Ice 
Co.  V.  Canal-Louisiana  Bank  &  T.  Co. 
(1913)  12  Ga,  App.  825,  79  S.  E.  45.  But 
the  confusion  of  thought  in  both  these 
instances  serves  only  to  bring  out  more 
clearly  the  logical  connection  of  ideas  which 
is  mentioned  in  the  text. 

In  any  point  of  view  it  is  clear  that  a 
ratification  of  ultra  vires  acts  by  the  di- 
rectors of  a  company  cannot  render  them 
valid.  McCuUough  v.  Moss  (1846;  Ct.  of 
Err.)  5  Denio  (N.  Y.)  567. 

4*Tf  a  company  has  no  power  to  do  a- 
particular  thing,  undoubtedly  that  power 
cannot  be  added  to  the  company  either  by 
the  agreement  of  the  shareholders;  nor 
can  it  be  inferred  to  have  been  done  legal- 
ly merely  from  acquiescence  or  from  subse- 
quent delay  in  questioning  the  transaction." 
Jjord  Westbury  in  Re  British  Provident  L. 
&  F.  Ins.  Soc.'  (1883)  9  Jur.  N.  S.  (Eng.) 
631. 

"If  it  was  a  contract  void  at  its  begin- 
ning, it  was  void  because  the  company  con  Id 
not  make  the  contract.  If  every  sliare- 
hotder  of  the  company  had  been  in  thf 
room,  and  every  shareholder  of  the  com- 
pany had  said,  that  is  a  contract  which 
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find  numerous  cases  in  which  courts 
which  accept  the  doctrine  of  estoppel 
have  held  that  an  ultra  vires  contract 


may  be  legalized  in  one  or  other  of 
these  ways.* 
Assuming,  therefore,  that  the  question 


we  desire  to  make,  which  we  authorize 
the  directors  to  make,  to  which  we  sane* 
tion  the  placing  the  seal  of  the  company/ 
the  case  would  not  have  stood  in  any  dif- 
ferent position  from  that  in  which  it  stands 
now.  The  shareholders  would  thereby,  by 
unanimous  consent^  have  been  attempting 
to  do  the  very  thing  which,  by  the  act  of 
Parliament,  they  wore  prohibited  from  do- 
ing." Lord  Cairns  in  Ashbury  R.  Carriage 
&  Iron  Co.  V.  Riche  (1876)  L.  R,  7  H.  L. 
672,  2  Eng.  Rul.  Cas.  304.  See  also  the 
remarks  of  Lord  Chelmsford  at  p.  675. 

''All  the  shareholders  and  all  the  stock- 
holders are  entirely  different  from  the  cor- 
poration, and  altliough  the  want  of  a  form* 
al  resolution  which  might  be  required  for 
the  exercise  of  the  powers  so  as  to  bind 
the  minority  would  be  done  away  with,  in 
my  opinion  the  assent  of  all  the  share- 
holders cannot  make  valid,  as  against  the 
corporation,  that  which  under  the  act  of 
incorporation  the  corporation  has  not  the 
power  to  do."  Cotton,  L.  J.,  in  Wenlock 
V.  River  Dee  Co.  (1887)  L.  R.  36  Ch.  Div. 
(Eng.)  674.  To  the  same  effect,  see  the 
remarks  of  Bowen,  L.  J.,  at  p.  686. 

"No  approval  of  those  who  may  happen 
to  be  directors  at  the  time  when  the  com- 
pany is  formed,  or  of  tliose  who  ni»v  hap- 
pen at  that  time  to  be  all  the  shareholders 
in  the  company,  can  possibly  give  it  valid- 
ity, because  it  is  something  which  the  com- 
pany itself  cannot  do,  and  which  it  cannot 
be  authorized  to  do  cither  by  its  then  di- 
rectors or  by  its  then  shareholders."  Mann 
V.  Edinburgh  Northern  Tramways  Co. 
[1893]  A.  C.  (Eng.)  69. 

*7t  is  said  the  jury  have  found  that  the 
stockholders,  in  fact,  gave  their  oonsent, 
and  it  may  not  now  be  denied.  We  have 
already  shown  this  can  make  no  difference; 
but  we  say  further  that  this  notion  of  their 
consent  is  altogether  untenable  and  im- 
just.  We  know,  certainly,  the  stockholders 
did  not,  all  of  them,  give  their  consent. 
Some  were  minors,  married  women,  execu- 
tors and  administrators,  trusteefl,  officers 
of  the  law  in  possession,  and  some  were,  at 
the  time,  out  of  the  country.  So  the  body 
of  stockholders  was  changing  from  day  to 
day.  Now,  to  hold  that  the  entire  body 
of  stockholders  (rave  their  consent  to  the 
contract  in  question,  and  that  therefore  it 
is  good,  is  absurd  and  puerile.  But  sup- 
pose they  did;  this  was  not  a  corporate 
act,  and  has  therefore  no  corporate  char- 
acter. We  repeat  that  the  directors  and 
stockholders  have  no  corporate  powers  or 
relations,  and  can  give  no  corporate  con- 
sent but  what  is  within  the  appropriate 
business  of  the  charter."  Hood  v.  New 
York  &  N.  H.  R.  Co.  (1852)  22  Conn.  606, 
9  Am.  Neg.  Cas.  149. 

'T.{  the  assent  of  all  the  stockholders  were 
shown  to  the  formation  of  the  partner- 
ship,— which  is  not  the  fact, — it  could  not 
enlarge  the  powers  of  the  corporation,  or 
L.R.A.1917A. 


make  that  legal  which  was  inconsistent 
with  the  law  limiting  their  powers  and 
prescribing  their  duties."  Whittenton  I^lills 
V.  Upton  (1858)  10  Gray  (Mass.)  600,  71 
Am.  Dec.  681. 

"In  our  view  of  the  matter,  stockholders 
in  a  corporation  cannot  by  consent  set 
aside  and  render  void  a  limitation  placed 
by  law  upon  the  corporate  action.  If  they 
could,  it  would  serve  no  good  purpose  to 
limit  the  powers  of  a  corporation.  The 
shareholders  could  receive  all  the  benefits 
of  incorporation,  and  not  be  subject  to  any 
of  the  restrictions  imposed  upon  them  by 
law."  Savannah  Ice  Co.  v.  Oaaal-Louisiana 
Bank  (1913)  12  Ga.  App.  829,  72  S.  E.  45. 
It  is  doubtful,  however,  whether  this  state- 
ment is  consistent  with  tiie  dcoisions  o; 
the  supreme  court  of  Georgia.  See  §  78, 
infra. 

See  also  Taylor  v.  Chichester  A  M.  R,  Co. 
(1867)  L.  R.  2  Kxch.  (Eng.)  3.56;  Chapleo 
V.  Brunswick  Permanent  Bldg.  Soc.  (1881) 
L.  R.  6  Q.  B.  Div.  696,  50  L.  J.  C.  P.  N.  S. 
372,  44  L.  T.  N.  S.  449.  29  Week.  Rep.  529, 
2  Eng.  Rul.  Cas.  366;  McCutcheon  v.  Mens 
Capsule  Co.  (1896)  31  L.R.A.  787,  19  C.  i\ 
A.  108.  37  U.  S.  App.  586,  71  Fed.  787. 

In  Re  Phoenix  Life  Assur.  Co.  (1862)  2 
Johns.  &  H.  441,  70  Eng.  Reprint,  1131,  31 
L.  J.  Ch.  N.  S.  749,  9  Jur.  N.  S.  15,  7  L.  T. 
N.  S.  191,  10  Week.  Rep.  816,  Page  Wood, 
V.  C,  seems  to  have  argued  on  the  assump- 
tion that,  if  the  facts  had  been  such  as  to 
show  full  acquiescence  on  the  part  of  all 
the  shareholders  of  a  life  insurance  com- 
pany in  the  unauthorized  extension  of  itn 
business  to  marine  insurance,  the  holders 
of  mainne  insurance  policies  would  have 
been  entitle<l  to  prove  .in  respect  to  them 
in  winding-up  proceedings.  This  theory 
seems  irreconcilable  with  the  other  English 
cases  cited  above.  The  same  criticism 
applies  to  the  remarks  made  with  regard  to 
the  eflfect  of  acquiescence  in  Imperial  Bank 
v.  Bank  of  Hindustan  (1868)  L.  R.  6  £q. 
(Eng.)  100,  16  Week.  Rep.  1107  (Giifard, 
L.  J.),  and  Shrewsbury  v.  North  Stafford- 
shire R.  Co.  (1866)  L.  R.  1  Eq.  (Eng.)  59:^. 
36  L.  J.  Ch.  N.  S.  172,  12  Jur.  N.  S.  631,  13 
L.  T.  N.  S.  648,  14  Week.  Rep.  220  (Kind- 
ersley,  V.  C). 

5  In  Allegheny  City  v.  McCurkan  (1860) 
14  Pa.  82,  the  court  said:  "One  rule  of  law 
.  .  .  is  often  met  and  coimterchecked 
by  another  of  equal  force,  so  that,  although 
the  corporators  are,  in  general,  protected 
from  unauthorized  acts  of  their  agents, 
yet,  at  the  same  time,  a  rule  of  equal  force 
requires  that  they  should  not  deceive  the 
public  or  lead  them  to  trust  and  confide  in 
the  unauthorized  acts  of  their  agents.  If 
they  receive  the  avails  and  value  of  those 
acts,  it  is  implicit  evidence  that  they  con- 
sented to  and  authorized  them."  Thi.<»  pas- 
sage was  quoted  by  Com  stock,  Ch.  J.,  in 
Bissell  V.  IVIichigan  S.  &  N.  L  R.  Cos. 
(1860)   22  N.  y.  279. 
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whether  an  estoppel  against  pleading 
ultra  vires  can  be  created  in  a  ease  where 
the  contract  under  review  was  merely 
unauthorized  depends  upon  whether  such 
a  contract  is  ^'Ulegal/'  we  shall  proceed  to 
consider  the  variant  theories  which  have 
been  propounded  upon  the  subject. 

15.  Doctrine  under  which  ultra  vires 
and  illegal  oontracte  are  regak*ded  ats 
belonging  to  the  same  categoric. 

One  view  is  that  the  unauthorized  trans- 
actions of  corporations,  as  well  as  those 
which  are  expressly  prohibitedi  are  "ille- 
gaP^  in  such  a  sense  that  they  cannot  be 
enforced  either  directly  or  indirectly.    It 


was  with  reference  to  this  doctrine  that 
Selden,  J.,  remarked  in  a  leading  ease 
that  "the  real  ground  upon  which  the 
defense  of  ultra  vires  rests,  and  the  only 
one  upon  which  it  has  ever,  to  any  extent, 
been  judicially  based,  is  that  the  con- 
tracts of  corporations  whioh  are  unau- 
thorized by  their  eliarters  are  to  be  re- 
garded as  Uiegal,  and  therefore  void."  ^ 
This  is  the  theory  which  underlies  all 
the  cases  in  whicli  the  applicability  of  the 
doctrine  of  estoppel  with  relation  to 
claims  based  upon  ultra  vires  contracts 
has  been  denied,  either  expressly  or  by 
implication.^  The  statements  reviewed  in 
the  footnote  reflect  the  opinion  not  only 


In  Alartin  v.  Niagara  Falls  Paper  Mfg. 
CJo.  (1890)  122  N.  Y.  165,  26  N.  K.  303,  it 
was  held  that  where  an  accommodation 
indorsement  by  a  corporation  was  ratified 
by  the  stockholders,  and  no  other  rights 
intervened,  the  corporation  would  be  bound. 
The  court  said;  "The  general  rules  of  law 
relating  to  contracts  and  property  rights 
apply  to  corporations  as  well  as  to  in- 
dividuals, and  the  principles  of  law  of 
agency  apply  to  both  alike.  The  stock- 
holders are  the  equitable  owners  of  the 
corporate  property,  and  if  the  officers  or 
trustees  do  any  unauthorized  act  or  incur 
indebtedness  which  would  not  create  a  cor- 
porate liability,  the  stockholders  may  sub- 
sequently ratify  the  acts  and  validate  the 
original  unauthorized  transaction." 

See  also  Western  Development  &  Invest. 
Co.  V.  Caplinger  (1908)  86  Ark.  287,  110 
S.  W.  1039;  Wells  v.  Northern  Trust  Co. 
(1902)  195  lU.  288,  63  N.  E.  136;  Sherman 
Center  Town  Co.  v.  Morris  (1890)  43  Kan. 
282,  19  Am.  St.  Rep.  134,  23  Pac.  569 
(''acquiescence*'  of  corporation  referred  to 
as  giving  contract  "validity");  Butter- 
worth  V.  Kritzer  Mill.  Co.  (1897)  115  Mich. 
1.  72  N.  W.  990;  Kraniger  v.  People^s  Bldg. 
Soc.  (1895)  60  Mian.  94,  61  N.  W.  004; 
Western  &  S.  F.  Ins.  Co.  v.  Murphey  (1916) 
—  Okla.  — ,  156  Pac.  885;  Miller  v.  Wash- 
ington  Southern  R.  Co.  (1895)  11  Wash. 
414,  39  Pac.  678. 

In  the  following  cases  the  doctrine  that 
an  ultra  vires  contract  cannot  be  ratified 
was  affirmed  in  jurisdictions  in  which  the 
principle  of  estoppel  is  recognized:  Swin- 
dell V.  Bainbridge  State  Bank  (1907)  3 
Ga.  App.  364,  60  S.  E.  13;  Thompson  v. 
West  (1900)  59  Neb.  677,  49  L.R.A.  337, 
82  N.  W.  13;  Hatch  v.  Western  U.  Teleg. 
Go.  (1881;  Super.  Ct.)  9  Abb.  N.  C.  (N.  Y.) 
430.  In  the  last  of  these  cases  the  court 
cited  Afihbury  R.  Carnage  &  Iron  Co.  v. 
Riche  (Eng.)  note  9,  supra,  being  apparent- 
ly unaware  that  the  theory  of  ultra  vires 
upon  which  that  case  proceeded  was 
essentially  different  from  that  adopted  by 
the  New  York  court  of  appeals.  See  caso 
cited  fiupra. 

In  Ogdensburg  &,  L.  C.  R.  Co.  v.  Vermont 
A  C.  R.  Co.  (1875)  6  Thomp.  &  C.  (N.  Y.) 
488,  where  the  action  was  brought  to  pro- 
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cure  a  declaration  that  a  lease  was  ultra 
vires,  the  court  held  that  the  plaintiff  had 
not  ratified  the  contract  by  accepting  rent 
while  the  appeal  from  an  order  sustaining 
the  demurrer  to  its  complaint  was  pending. 
But  there  the  circumstances  were  of  such  a 
special  character  that  the  precise  signif- 
icance of  the  case  in  the  present  connection 
is  somewhat  uncertain. 

As  to  the  effect  of  the  assent  of  the 
stockholders  in  producing  an  estoppel 
against  pleading  ultra  vires,  see^  generally, 
§§  50,  51,  infra. 

iBissell  V.  Michigan  S.  &  N.  T.  R.  Cos. 
(1860)  22  N.  Y.  285.  The  further  state- 
ment of  the  learned  judge  that  "the 
contracts  of  corporations  which  are  not 
authorized  by  their  charters  are  illegal, 
because  they  are  made  in  contravention 
of  public  policy/'  and  that  their  illegality 
does  not  consist  in  the  fact  that  they  are 
mala  prohibita,  would  not  now  be  accepted 
as  correct  by  all  courts.  From  the  language 
habitually  used  in  later  cases  the  only  in- 
ference that  can  be  drawn  is  that  one  of 
the  grounds  at  all  events  on  which  ultra 
vires  contracts  are  deemed  to  be  nonen- 
forceable  is  that  they  are  expressly  or  im- 
pliedly prohibited  by  the  statutes  under 
which  the  corporations  are  organized.  See, 
however,  the  remarks  of  Lord  Cairns,  quot- 
ed in  §  16,   infra. 

8  In  Hill  V.  Manchester  &  S.  Waterworks 
(1831)  2  Barn.  &  Ad.  545,  109  Eng.  Reprint, 
1245,  Lord  Tenterdcn  said  that  no  question 
of  ultra  vires  was  raised  by  the  pleadings, 
because,  "as  framed,  they  raised  no  suffi- 
cient groimd  for  ararument  as  to  illegality." 

In  East  Anglian  R.  Co.  v.  Eastern  Coun- 
ties R.  Co.  (1851)  11  C.  B.  775,  138  Eng. 
Reprint,  680,  21  L.  J.  C.  P.  N,  S.  23,  16 
Jur.  N.  S.  249,  22  Eng.  Rnl.  Cas.  21,  7  Eng, 
L.  &  Eq.  Rep.  500,  Jervis,  Ch.  J.,  in  the 
judgment  delivered  for  the  whole  court, 
spoke  of  the  undertaking  in  question  as 
being  "illegal'^  because  contrary  to  the  act 
of  Parliament  which  defined  the  powers 
of  the  defendant  company.  He  also  re- 
marked that  the  undertaking  was  "not 
within  the  scope  of  the  authority  of  the 
company  as  a  corporation,  and  therefore 
void."  In  Macgregor  .v.  Dover  &  D.  R.  Co. 
(1852)  18  Q.  B.  618,  118  Eng.  Reprint,  233, 
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of  courts  wbieh  have  never  adopted  that 
doctrine,  but  also  of  courts  which  adopted 


it  subsequently  to  the  time  when  the  rul- 
ings in  question  were  made.    In  a  strictly 


16  Eng.  L.  &  Eq.  Rep.  180,  7  Eng.  Ry.  &  0. 
Cas,  227,  22  L.  J.  Q.  B.  N.  S.  69,  17  Jur. 
21,  the  terminology  of  this  case  was  used 
in  the  judgment  delivered  for  the  exchequer 
chamber  by  Alderson,  B. 

In  Norwich  v.  Norfolk  R.  CJo.  (1856)  4 
El.  &  Bl.  397,  119  Eng.  Reprint,  149,  the 
only  question  upon  which  a  difference  of 
opinion  developed  was  as  to  whether  the 
contract  under  review  was  ultra  vires. 
That  it  would  be  illegal,  if  determined  to 
be  ultra  vires,  was  not  disputed.  Lord 
Campbell  designated  it  by  the  expressions, 
^^ultra  vires,"  "illegal,"  and  "void."  Erie, 
Ch.  J.,  stated  that  the  question  for  consid- 
eration was  "whether  this  contract  was 
illegal  as  not  authorized  by  the  act  incor- 
porating the  defendants'  company,  and 
therefore  prohibited  by  that  act."  He  also 
laid  it  down  that  "a  contract  for  a  purpose 
unconnected  with  the  purpose  of  incorpora- 
tion is,  or  may  result  in,  an  application 
of  the  funds  to  a  purpose  unconnected  with 
the  purpose  of  incorporation,  and  is  there- 
fore held  to  be  prohibited  and  void." 

In  Eastern  Counties  R.  Co.  v.  Hawkes 
(1855)  5  H.  L.  Cas.  331,  10  Eng.  Reprint, 
928,  35  Eng.  L.  &  Eq.  Rep.  8,  24  L.  J.  Ch. 
N.  S.  601,  3  Week.  Rep.  609,  the  point  dis- 
cussed by  the  House  of  Lords  was  merely 
whether  the  contract  upon  which  the  action 
was  brought  was  ultra  vires.  T-.ord  Broug- 
ham was  of  the  opinion  that  there  was 
"nothing  illegal"  in  it,  the  expression  "il- 
legal" being  clearly  used  as  a  synonym  of 
"ultra  vires."  This  M-as  the  position  of  the 
other  members  of  the  House  also. 

In  Attv.  Gen.  v.  fireat  Eastern  R.  Co. 
(1880)  L.'  R.  5  App.  Cas.  473,  22  Eng.  Rul. 
Cas.  114,  Lord  Watson  said  (p.  486):  "1 
cannot  doubt  that  the  principle  by  which 
this  House,  in  the  case  of  the  Ashbury  Car- 
riage &  Iron  Co.  v.  Riche  (1875)  L.  R.  7  H. 
L.  653,  44  L.  J.  Exch.  N.  S.  185,  33  L.  T. 
N.  S.  451,  24  Week.  Rep.  794,  2  Eng.  Rul. 
Cas.  304,  tested  the  power  of  a  joint  stock 
company  registered  (with  limited  liability) 
under  the  Companies  Act  of  1862,  applies 
with  equal  force  to  the  case  of  a  railway 
company  incorporated  by  act  of  Parlia- 
ment. That  principle  in  its  application 
to  the  present  case  appears  to  me  to  be 
this;  that  when  a  railway  company  has 
been  created  for  public  purposes,  the  legis- 
lature must  be  held  to  have  prohibited 
every  act  of  the  company  which  its  in- 
corporating statutes  do  not  warrant  either 
expressly  or  by  fair  implication."  To  the 
same  effect  are  the  remarks  of  Lord  Black- 
burn (p.  481). 

In  Wenlock  v.  River  Dee  Co.  (1887)  L.  R 
36  Ch.  Div.  (Eng.)  674,  Bowen,  L.  J.,  after 
referring  to  the  doctrine  that  "at  common 
law  a  corporation  created  by  the  King's 
charter  has  prima  facie,  and  has  been 
known  to  have  ever  since  Sutton's  Hospital 
Case  (1612)  10  Coke  (Eng.)  13,  the  power 
to  do  with  its  property  all  such  acts  as  an 
ordinary  person  can  do,  and  to  bind  itself 
L.R.A.1917A. 


to  such  contracts  as  an  ordinary  person 
can  bind  himself  to,"  thus  contrasted  the 
position  of  a  corporation  created  by  or  in 
pursuance  of  a  statute:  "The  corporation 
cannot  go  beyond  the  statute*  for  the  best 
of  all  reasons,  that  it  is  a  simple  statutory 
creature,  and  if  you  look  at  the  case  in 
that  way  you  will  see  that  the  legal  con- 
sequences are  exactly  the  same  as  if  you 
treat  it  as  having  certain  powers  given  to 
it  by  statute,  and  being  prohibited  from 
using  certain  other  powers  which  it  other- 
wise might  have  had." 

In  Re  London  &,  N.  Ins.  Corp.  (1869)  L. 
R.  4  Ch.  (Eng.)  682,  21  L.  T.  N.  S.  182,  17 
Week.  Rep.  751,  even  a  transaction  which 
was  invalid  merely  because  it  had  not  been 
confirmed  by  the  corporation  was  referred 
to  by  Giffard,  L.  J.,  as  "illegal." 

So  far  as  England  itself  is  concerned, 
the  above  cases  and  those  cited  infra  are 
conclusive;  hut  some  remarks  made  by 
Ix)rd  (then  Mr.  Justice)  Blackburn  in  Tay- 
lor V.  Chichester  &  M.  R.  Co.  (1867)  L.  R. 
2  Exch.  (Eng.)  379,  where  he  dissented 
from  the  view  that  ultra  vires  contracts 
belong  to  the  illegal  class,  are  of  interest 
to  American  courts  which  draw  a  distinc- 
tion between  ultra  vires  and  illegal  ti*ans- 
actions.  The  following  statement  of  Mellor, 
J.,  shows  the  position  taken  by  the  ma- 
jority of  the  court:  "I  think  that  the 
statutes  by  which  the  defendants  were 
incorporated  did  constitute  them  a  com- 
pany created  for  particular  purposes,  with 
special  powers,  and  that  the  application  of 
the  funds  to  be  raised  under  them  is  limited 
to  prescribed  and  definite  objects;  and  that, 
by  reasonable  inference  from  the  provisions 
of  the  statutes,  the  bargain  now  under  con- 
sideration is  prohibited,  and  that  its  per- 
formance by  the  defendants  would  amount 
not  merely  to  a  breach  of  trust,  the  remedy 
for  which  would  be  in  equity,  but  that,  the 
contract  itself  being  ultra  vires  and  illegal, 
because  prohibited,  the  defense  is  properly 
raised  in  a  court  of  law." 

In  Citizens'  State  Bank  v.  Hawkins 
(1896)  18  C.  C.  A.  78,  34  U.  S.  App.  423. 
71  Fed.  369,  the  court  said:  "An  act  is  ultra 
vires  a  corporation  when  it  is  beyond  and 
outside  of  the  scope  of  the  powers  conferred 
by  its  founders, — when  the  corporation  is 
without  authority  to  perform  it  under  any 
circumstances  or  for  any  purpose.  Such 
acts  are  wholly  void,  and  no  contract  for 
their  performance  can  be  enforced  by  or 
against  the  corporation,  the  plea  of  ultra 
vires  being  available  to  either  party  to 
the  contract." 

"The  whole  doctrine  of  ultra  vires  is 
based  on  the  principle  that  the  court  will 
not  aid  in  the  enforcement  of  an  illegal 
act."  Barron  v.  McKinnon  (1912)  116  a 
C.  A.  483,  196  Fed.  933. 

In  National  Pemberton  Bank  v.  Porter 
(1878)  125  Mass.  333.  28  Am.  Rep.  235,  the 
court  remarked:  "There  is  nothing  of 
mystery  or  of  sanctity  in  the  use  of  the 
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logical  point  of  view  it  seems  clear  that 
the  phraseology  of  these  statements  can 


with  propriety   be  used   only  in  juris- 
dictions in  which  the  doctrine  is  rejected. 


words  of  a  dead  language,  'ultra  virea;'  and 
although  it  is  a  concise  and  convenient  form 
by  which  to  indicate  the  unauthorized  ac- 
tion of  artificial  persons  with  limited  pow- 
ers, still  it  is  as  applicable  to  individual  as 
to  corporate  action.  An  ill^al  act  of  an  in- 
dividual is  as  really  ultra  vires  as  the  un- 
authorized act  of  r  corporation.  We  do  not 
see  in  what  respect  there  is  any  difference, 
in  legal  effect,  betweea  the  obtaining  of  a 
note  by  an  individual  and  by  a  corporation, 
if  it  be  obtained  wrongfully." 

In  Morris  &  E.  R.  Go.  v.  Sussex  R.  Co. 
(1869)  20  N.  J.  Eq.  562,  it  was  laid  down 
that  §  3  of  the  Act  of  1846,  concerning 
corporations  (Nixon's  Dig.  168),  which  pro- 
vides that,  in  addition  to  the  powers  enu- 
merated in  §  1,  ''and  to  those  expressly 
given  in  its  charter  or  in  the  act  under 
which  it  is  or  shall  be  incorporated,  no  cor- 
poration shall  possess  or  exercise  any  cor- 
porate powers  except  such  as  shall  be 
necessary  to  the  exercise  of  the  power  so 
enumerated  and  given,"  must  be  taken  as 
a  prohibition  of  any  acts  not  within  the 
scope  of  the  powers  permitted,  and  that 
contracts  in  contravention  of  it  are  illegal. 

In  Brunswick  Gaslight  Co.  v.  United 
Gas,  Fuel  &  Light  Co.  (1893)  85  Me.  532, 
35  Am.  St.  Rep.  385,  27  Atl.  525,  an  ultra 
vires  contract  was  described  as  being  *' un- 
lawful and  void." 

In  Safford  v.  Wyckoff  (1841)  1  Hill 
(N.  Y.)  11,  Cowen,  J.,  in  delivering  the 
opinion  of  the  court  said:  "True,  there  is 
no  nullifying  clause  in  the  statute  against 
negotiable  notes  or  bills  in  whatever  way 
or  form  issued,  nor  any  positive  prohibition 
or  negative  against  them.  But  both  are 
most  obviously  implied  not  only  in  the  gen- 
eral frame  and  scope  of  the  statute,  .  •  . 
but  mere  emphatically  in  its  policv." 

In  Tracy  v.  Talmage  (1856)  14  N.  Y. 
162,  67  Am.  Dec.  132,  the  court  said:  ''It 
haa  long  been  settled  that  contracts  found- 
ed upon  an  illegal  consideration,  or  which 
contemplate  the  performance  of  that  which 
is  either  malum  in  se  or  prohibited  by  some 
positive  statute,  are  void.  But  the  appli- 
cation of  this  rule  to  contracts  made  by 
corporations,  the  sole  objection  to  which 
consists  in  their  being  ultra  vires,  is  com- 
paratively modern.  .  .  .  That  a  eon- 
tract  by  a  corporation  which  it  has  no  legal 
capacity  to  make  is  void  and  cannot  be 
enforced,  it  would  seem  difficult  to  deny." 
This  and  the  preceding  case  it  should  be 
remarked,  were  decided  before  the  doctrine 
of  estoppel  was  established  in  New  York. 

In  Smith  v.  Alabama  L.  Ins.  &  T.  Co. 
(1843)  .4  Ala.  558,  it  was  laid  down  that, 
when  a  corporation  "transcends  the  limits 
within  which  it  is  confined  by  its  charter, 
its  acts  are  wholly  void.  Such  is  the  case 
in  this  instance.  The  company  had  no 
power  to  lend  its  obligations  to  pay  money 
in  future,  the  contract  therefore  made  by  it 
with  the  plaintiff  in  error,  whether  it  be 
considered  a  loan  of  the  bonds  of  the  com- 
L.R.A.1917A. 


pany  or  an  exchange  of  credits,  is  void,  and 
the  security  taken  for  the  performance  of 
this  illegal  contract,  being  necessarily  void 
also,  cannot  be  the  foundation  of  any  pro- 
ceeding in  a«  court  of  justice."  This  case 
was  cited  in  Straus  v.  Eagle  Ins.  Co.  (1855) 

5  Ohio  St.  59. 

In  Ohio  Ij.  Ins.  &  T.  Co.  v.  Merchants'  Ins. 

6  T.  Co.  (1850)  11  Humph.  (Tenn.)  1,  53 
Am.  Dec.  742,  the  objection  of  illegality 
was  held  to  be  equally  fatal  whether  the 
prohibition  is  express  or  implied. 

In  Miller  v.  American  Mut.  Acci.  Ins.  Co. 
(1893)  92  Tenn.  167,  20  L.R.A.  769,  21  S. 
W.  39,  the  court  expressed  its  disapproval 
of  the  theory  embodied  in  the  cases  'Svhich 
make  a  distinction  between  acts  merely 
in  excess  of  authority  and  those  which,  in 
addition,  are  affirmatively  forbidden  or  im- 
moral, or  in  contravention  of  some  prin- 
ciple of  public  policy."     See  next  section. 

For  other  cases  in  which  ultra  vires  con- 
tracts weie  expressly  declared  to  belong  to 
the  "illegal"  category,  see  Salomons  v.  Laing 
(1850)  12  Beav.  330,  50  Eng.  Reprint,  1091, 
6  Eng.  Ry.  &  C.  Cas.  289,  19  L.  J.  Ch.  N.  S. 
225,  14  Jur.  471;  Shrewsburv  &  B.  R.  Co. 
V.  London  &  N.  W.  R.  Co.  (1852)  16  Beav. 
441.  51  Eng.  Reprint.  848:  He  Companies 
Acts  (1888)  L.  R.  21  Q.  B.  Div.  (Eng.)  301; 
Pearce  v.  :Madi8on  &  I.  R.  Co.  (1858)  21 
How.  (U.  S.)  441,  16  L.  ed.  184;  Pullman's 
Palace  Car  Co.  v.  Central  Transp.  Co.  (1897) 
171  U.  S.  138,  43  L.  ed.  108. 18  Sup.  Ct.  Rep. 
808;  Oregon  ian  R.  Co.  v.  Oregon  R.  &  Xav. 
Co.  (1884)  10  Sawy.  464,  22  Fed.  245;  Cum- 
berland Teleph.  &  Teleg.  Co.  v.  Evansville 
(1903)  127  Fed.  187;  Central  R.  &  Bkg.  Co. 
V.  Smith  (1884)  76  AU.  572,  52  Am.  Rep. 
353;  Leavitt  v.  Blatchford  (1848)  6  3arb. 
(N.  Y.)  9;  Talmage  v.  Pell  (1852)  7  N.  Y. 
328;  Simpson  v.  Greenfield  Bldg.  &  Sav. 
Asso.  (1882)  38  Ohio  St.  349  (contract  vio- 
lating express  prohibition  was  designated 
as  "ultra  vires").  See  also  Free  Home 
Bldg.  L.  &  Homestead  Asso.  v.  Edwards 
(1906)  223  XU.  126,  79  N.  E.  64. 

In  the  following  cases  ultra  vires  con- 
tracts were  designated  as  "void," — a  no- 
menclature which  clearly  imports  that  they 
were  assumed  to  be  "illegal:"  Simpson  v. 
Westminster  Palace  Hotel  Co.  (1860)  8  H. 
L.  Cas.  717,  11  Eng.  Reprint,  008,  6  Jur. 
N.  S.  985,  2  L.  T.  N.  S.  707;  Sinclair  v. 
Brougham  [1014]  A.  C.  (Eng.)  411,  83  L. 
J.  Ch.  N.  S.  465,  ill  L.  T.  X.  S.  1,  30  Times 
L.  R.  315,  58  Sol.  Jo.  302;  Pennsylvania  R. 
Co.  V.  St.  Louis,  A.  &  T.  H.  R.  Co.  (1886) 
118  U.  S.  290,  317,  30  L.  ed.  83,  94,  6  Sup. 
Ct.  Rep.  1094;  Pittsburgh,  C.  &  St.  L.  R. 
Co.  V.  Keokuk  &  IL  Bridge  Co.  (1888)  131 
U.  S.  371,  33  L.  ed.  157,  9  Sup.  C  .  Rep.  770; 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Louisville 
Trust  Co.  (1898)  174  U.  S.  552,  43  L.  ed. 
1081,  19  Sup.  Ct.  Rep.  817;  Wheeler  v. 
Home  Sav.  &  State  Bank  (1900)  188  III. 
37,  80  Am.  St.  Rep.  161,  58  N.  E.  598;  Im- 
perial Bldg.  Co.  V.  Chicago  Open  Bd.  of 
Trade    (1908)   238  lU.  100,  87  N.  E.   167; 
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Nevertheless  it  is  not  infrequently  found 
in  cases  in  which  the  doctrine  was  ap- 
plied.' 

In  some  cases  the  illegality  of  unau- 
thorized transactions  has  been  distinctly 


referred  to  the  conception  tli^t  they  are 
contrary  to  public  policy.*  "The  doc- 
trine that  no  recovery  can  be  had  upon 
the  contract  is  based  upon  the  theory  that 
it  is  for  the  interest  of  the  public  that 


Brunswick  Gaslight  Ck>.  v.  United  Gas,  Fuel 
&  Light  Co.  (1893)  85  Me.  532,  35  Am.  St. 
Rep.  385,  27  Atl.  526;  Crutcher  v.  Nashville 
Bridge  Co.  (1847)  8  Humph.  (Tean.)  403. 

In  the  following  cases  the  defect  of  power 
which  was  predicated  on  a  merely  implied 
prohibition  was  treated  as  involving,  so  far 
as  the  liability  of  claimant  to  maintain  the 
action,  the  same  consequences  as  if  the 
prohibition  had  been  express:  New  York 
Firemen  Ins.  Co.  v.  Ely  (1825)  5  Conn. 
560,  13  Am.  Dec.  100;  Hood  v.  New  York 
&  N.  H.  R.  Co.  (1853)  22  Conn.  502;  Naug- 
atuck  R.  Co.  V.  Waterbury  Button  Co. 
(1856)  24  Conn.  468;  Andrews  v.  Union 
Mut.  F.  Ins.  Co.  (1854)  37  Me.  266;  Penn- 
sylvania D.  &  M.  Steam  Nav.  Co.  v.  Dand- 
ridge  (1836)  8  Gill.  &  J.  (Md.)  248,  29  Am. 
Dec.  543;  Abbott  v.  Baltimore  &  R.  Steam 
Packet  Co.  (1850)  1  Md.  Ch.  542;  Whitten- 
ton  Mills  V.  Upton  (1858)  10  Gray  (Mass.) 
582,  71  Am.  Dec.  681 ;  Bacon  v.  Mississippi 
Ins.  Co.  (1856)  31  Miss.  116;  Life  &  F.  Ins. 
Co.  V.  Mechanic  F.  Ins.  Co.  (1831)  7  Wend. 
(N.  Y.)  31;  Hodges  v.  Buffalo  (1846)  2 
Denio  (N.  Y.)  110;  Madison,  W.  &  M.  PI. 
Road  Co,  V.  Watertown  &  P.  PI.  Road  Co. 
(1859)  7  Wis.  59. 

In  Silver  Lake  Bank  v.  North  (1820)  4 
Johns.  Ch.  (N.  Y.)  370,  Chancellor  Kent 
treated  an  ultra  vires  mortgage  as  being 
void,  but  took  the  ground  that  the  question 
of  invalidity  was  one  which  only  the  states 
could  raise. 

In  Beach  v.  Fulton  Bank  (1829)  3  Wend. 
(N.  Y.)  582,  the  right  of  recovery  was  in 
part  discussed  with  relation  to  the  express- 
ly prohibitive  provisions  of  the  Restraining 
Act;  but  the  ultimate  ratio  decidendi  was 
the  principle  that,  "incorporated  companies 
having  no  powers  but  such  as  are  granted 
or  necessarily  incident,  a  company  having 
no  such  power,  express  or  implied,  has  no 
capacity  to  lend  money,  of  course  cannot 
sue  for  it."  For  another  case  in  which  the 
extent  of  the  powers  of  the  same  company 
(Hudson  Insurance  Compai.y)  was  involved, 
and  the  same  principle  applied,  see  Fulton 
Bank  V.  Benedict  (1829)  1  Hill  (N.  Y.) 
629. 

In  Clarke  v.  Sarnia  Street  R.  Co.  (1877) 
42  U.  C.  Q.  B.  46,  it  was  declared  that  the 
cases  show  "that  when  acts  are  spoken  of 
as  ultra  vires,  it  is  not  intended  that  they 
are  prohibited,  but  merely  such  as  are  not 
within  the  powers,  directly  or  indirectly, 
conferred  on  the  corporation."  But  this 
statement  is  plainly  inconsistent  with  the 
English  cases  which  had  already  been  de- 
cided when  it  was  made. 

•  In  Pittsburgh  &  C.  R.  Co.  v.  Allegheny 
County  (1869)  63  Pa.  126,  the  court  said: 
"Contracts,  engagements,  and  acts  of  a  cor- 
poration not  necessarily  embraced  within 
the  scope  of  the  undertaking  authorized  by 
L.R.A.1917A. 


the  act  of  incorporation  cannot  be  legally 
done    or    performed    by    the.  corporation." 

In  Oil  Creek  A  A.  River  R.  Co.  v.  Penn- 
sylvania Transp.  Co.  (1876)  83  Pa.  160,  2 
Mor.  Min.  Rep.  421,  where  the  contract  in 
question  was  held  to  be  ultra  vires  as  be- 
ing the  subject  of  an  implied  prohibition, 
the  court  laid  it  down  that  "the  defendants 
were  not  in  a  position  to  defend  on  the 
ground  of  the  illegality  of  the  contract." 

In  Parish  v.  Wheeler  (I860)  22  W.  Y. 
494,  and  Marsha  11  town  Stone  Co.  v.  Des 
Moines  Brick  Mfg.  Co.  (1010)  149  Iowa, 
141,  126  N.  W.  190,  "illegal"  was  used  as  a 
synonym  of  "ultra  vires." 

In  Bankers'  Union  v.  Crawford  (1903) 
67  KaB.  449,  100  Am.  St.  Rep.  465,  73  Pae. 
79,  an  ultra  vires  contract  was  designated 
as  "void." 

In  Western  Maryland  R.  Co.  v.  Blue 
Ridge  Hotel  Co.  (1905)  102  Md.  .334, 2  r^.R.A. 
(N.S.)  887,  111  Am.  St.  Rep.  362,  62  Atl. 
351,  a  contract  "in  violation  of"  the  statute 
in  question  was  viewed  as  being  ultra  vires. 

In  Tourtelot  v.  Whithed  (1900)  9  N.  D. 
467,  84  N.  W.  8,  and  Luthe  v.  Farmers' 
Mut.  F.  Ins.  Co.  (1882)  55  Wis.  543,  13  N. 
W.  490,  ultra  vires  contracts  were  referred 
to  as  belonging  to  the  "prohibited"  class. 

In  Boyd  v.  American  Carbon  Black  Co. 

(1897)  182  Pa.  206,  37  Atl.  937,  a  contract 
of  partnership  was  described  as  "not  malum 
in  se,  but  only  malum  prohibitum, — illegal, 
but  not  iniquitous." 

See  also  Louisville  Tobacco  Warehouse 
Co.  V.  Stewart  (1902)  24  Ky.  L.  Rep.  934, 
70  S.  W.  285.  "ultra  vires"  contract  de- 
scribed as  '*void;"  Hunt  v.  Hauser  Malting 
Co.  (1903)  90  Minn.  282.  96  N.  W.  86  (syl- 
labus of  court  designated  an  **ultra  vires" 
contract  as  "unlawful") ;  Qhapman  v.  Lynch 

(1898)  156  N.  Y.  551,  51  N.  E.  275  (pro- 
hibited contract  treated  as  ultra  vires) ; 
Hannon  v.  Siegel  Cooper  Co.  (1901)  167  N. 
Y.  244,  60  N.  E.  597,  52  L.R.A.  429  (en- 
gaging in  a  certain  business  was  declare<l 
to  be  "illegal  and  ultra  vires") ;  Fowler  v. 
Scully  (1872)  72  Pa.  460,  13  Am.  Rep.  699 
("ultra  vires"  contract  described  as  "ille- 
gal"). 

*In  Miller  v.  American  Mut.  Acci.  Ins. 
Co.  (1893)  92  Tenn.  167,  20  L.R.A.  765,  21 
S.  W.  39,  the  court  said:  "It  seems  to  us 
that  the  true  foundation  of  the  doctrine  of 
ultra  vires  lies  in  the  proposition  that  every 
act  of  a  corpora  tier,  in  excess  of  its  power 
is  an  act  in  contravention  of  public  policy, 
and  for  that  reason  to  be  held  null  and 
void.  The  ground  upon  which  corporate 
privileges  are  conferred  is  that  the  public 
interests  may  be  thereby  subserved.  .  .  . 
(Charters  must  be  supposed  to  be,  therefore, 
granted  upon  the  supposition  that  some 
public  interest  is  thereby  advanced.  The 
legislature    is    therefore    presumed,'    says 
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corporations  should  not  transcend  the  lim- 
its of  their  charters."*  This  considera- 
tion is,  of  course,  specially  applicable 
Inhere  the  contract  in  question  was  made 
in  contravention  of  a  statute  of  general 
tenor  regarding  the  powers  of  corpora- 
tions,*  or  where  the  particular  ground 
upon  which  the  invalidity  of  that  con- 
tract is  predicated  consists  in  the  fact 
that  it  purported  to  transfer  to  other 
parties,  without  the  permission  of  the 
legislature,  a  franchise,  such  as  that  of  a 
railroad  company,  'intended  to  be  used 
in  large  measure  for  the  public  good."'' 
It  is  obsei-vable  that  this  method  of  ex- 
plaining the  absolutely  void  quality  of 
unauthorized  transactions  marks  another 
point  in  respect  to  which  the  theory  here 
under  discussion  differs  from  that  which 
is  reviewed  in  §§  17,  18,  infra.  By  the 
courts  which  have  adopted  the  latter 
theory,  the  applicability  of  the  principle 
of  estoppel  to  such  transactions  is  fre- 
quently predicated  on  the  very  ground 
that  they  are  not  void  as  being  contrary 
to  public  policy. 

10,  Doctrine  under  uftich  ultra  vires 
and  illegal  contracts  are  differen* 
tiated  in  respect  of  category,  hut  not 
of  incidents. 

According  to  another  doctrine  "ille- 


gal" and  **ultra  vires"  contracts  belong 
to  different  categories,  but  are  similar  in 
this  respect,  that  the  latter,  as  well  as 
the  former,  are  entirely  void.  This  the- 
ory is  reflected  in  the  following  remarks 
made  by  Lord  Cairns  in  a  leading  case: 
"I  have  used  the  expressions  'extra  vires' 
and  'ultra  vires.'  I  prefer  either  ex- 
pression very  much  to  one  which  occa- 
sionally has  been  used  in  the  judgments 
in  the  present  case,  and  has  also  been 
used  in  other  cases,  the  expression  ille- 
gality.' In  a  case  such  as  that  which 
your  Lordships  have  now  to  deal  with, 
it  is  not  a  question  whether  the  contract 
sued  upon  involves  that  which  is  malum 
prohibitum  or  malum  in  se,  or  is  a  con- 
tract contrary  to  public  policy  and 
illegal  in  itself.  I  assume  the  con- 
tract in  itself  to  be  perfectly  legal, 
to  have  nothing  in  it  obnoxious 
to  the  doctrine  involved  in  the  expres- 
sions which  I  have  used.  The  question 
is  not  as  to  the  legality  of  the  contract; 
th^  question  is  as  to  the  competency  and 
power  of  the  company  to  make  the  con- 
tract.*' *  The  transaction  here  under  re- 
view was,  it  should  be  observed,  one 
which  contravened  an  expressly  prohib- 
itory clause  of  the  statute  under  which 
the  company  in  question  had  been 
formed.    But  for  the  purposes  of  a  gen- 


Judge  Selden  in  Biseell  v.  Michigan  S.  &  N. 
I.  R.  Cos.  (1860)  22  N.  Y.  285,  'to  have 
granted  just  so  much  power,  and  so  many 
peculiar  privileges,  as  these  interestb  are 
supposed  to  require/  It  must  be  therefore 
that  any  act  in  excess  of  these  granted 
powers  is  an  act  contrary  to  public  policy, 
and  upon  that  ground  illegal  and  void. 
Any  other  view,  by  which  such  acts  are  to 
be  supported  because  executed,  would  op> 
«rate  as  an  enormous  practical  extension 
of  the  power  of  corporations.' 

See  also  Cumberland  Teleph.  &,  Telefif.  Co. 
T.  Evansville  (1903)  127  Fed.  187;  Whitten- 
ton  Mills  V.  Upton  (1858)  10  Gray  (Maas.) 
582,  71  Am.  Dec.  681. 

5  First  Nat.  Bank  v.  Converse  (1906)  200 
V,  S.  425.  439,  50  L.  ed.  537,  642,  26  Sup. 
Ct.  Rep.  306. 

<  As  was  the  case  in  Morris  So  E.  R.  Go.  v. 
Sussex  R.  Co.  (1869)  20  N.  J.  Eq.  542. 

7  Thomas  v.  West  Jersey  R.  Co.  (1879) 
101  U.  S.  71.  25  L.  ed.  950,  citing  York  A 
M.  Line  K.  Co.  v.  Winans  (1854)  17  How. 
(U.  S.)  30,  15  L.  ed.  27. 

1  Asltburv  R.  Carriage  &  Iron  Go.  v.  Riche 
(1875)  L.  R.  7  H.  L.  672,  2  Bng.  Rnl.  Caa. 
304.  It  is  interesting  to  And  that  this 
theory  had  been  unsnceessfuUy  advanced 
In  an  earlier  case  by  the  distinguished 
lawyer  who  subsequently  became  Mr.  Jus- 
tice Willes.  In  Norwich  v.  Norfolk  R.  Co. 
(1855)  4  El.  &  Bl.  406,  119  Eng.  Reprint, 
1143,  he  oontended  as  counsel  that  there  was 
ft  ^'-material  distinction  between  contracts 
L.R.A.1917A. 


illegal  because  they  are  forbidden  by  some 
law,  and  contracts  which  are  not  illegal, 
but  mere  nullities  because  the  party  en< 
tering  into  them  has  not  capacity  to  con- 
tract." 

A  similar  point  of  view  seems  to  foe  in- 
dicated by  the  following  statement  made, 
arguendo,  by  Lord  Wensleydp-le  in  Scottish 
Northeastern  R.  Co.  v.  Btewart  (1859)  5 
Jur.  N.  S.  (Eng.)  607:  "There  can  be  no 
doubt  that  a  corporation  is  fully  capable 
of  binding  itself  by  any  contract  under  its 
common  seal  in  England,  and  without  it  in 
Scotland,  except  when  the  statute  by  which 
it  is  created  or  regulated  expressly  or  by 
necessary  implication  prohibit  such  contract 
between  the  parties." 

See  also  the  following  statement:  '*In 
dealing  with  this  branch  of  the  law  it  is 
necessary  to  bear  steadily  in  mind  the  dif- 
ference between  illegality  and  ultra  vires. 
A  transaction  which  is  illegal  5s  forbidden 
by  law.  A  transaction  which  is  ultra  vires 
is  precluded  by  the  incompetenee  of  the 
actor.  The  act  may  be  a  perfectly  legal 
act,  but  is  one  which  that  person  cannot 
do.  Upon  an  illegal  transaction  no  right 
enforceable  in  a  court  of  justice  can  be 
maintained.  But  there  is  nothing  to  pre- 
clude a  party  coming  into  court,  affiiming 
the  existence  of  an  ultra  vires  transaction, 
and  pointing  to  the  incompetence  of  the 
party  to  bind  himself  thereto.''  Buckley,  L. 
J.,  in  Re  Birkbeck  Permanent  Benefit  Bldg. 
8oc.  [1912;  C.  A.]  2  Ch.  (Eng.)  232. 
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eral  discussion,  this  circumstance  is  im- 
material^  when  we  advert  to  the  numer- 
ous English  cases  in  which  it  has  been 
held  or  assumed  that,  so  far  as  the  ap- 
plicability of  the  doctrine  of  ultra  vires 
is  concerned,  an  implied  prohibition  is 
the  juristic  equivalent  of  an  express  one. 

It  is  manifest  that  under  this  theory 
also  the  operation  of  an  estoppel  is  whol- 
ly excluded.  "A  contract  of  a  corpora- 
tion which  is  ultra  vires  in  the  proper 
sense — that  is  to  say,  outside  the  object 
of  its  creation  as  defined  in  the  law  of 
its  organization,  and  therefore  beyond 
the  powers  conferred  upon  it  by  the  leg- 
islature— is  not  voidable  only,  but  wholly 
void,  and  of  no  legal  effect.  The  ob- 
jection to  the  contract  is  not  merely  that 
the  corporation  ought  not  to  have  made 
it,  but  that  it  could  not  make  it.  The 
contract  cannot  be  ratified  by  either 
party,  because  it  could  not  have  been 
authorized  by  either.  No  performance 
on  either  side  can  give  the  unlawful 
contract  any  validity  or  be  the  founda- 
tion of  any  right  of  action  upon  it,"' 

As  the  courts  which  have  adopted  this 
theory  also  take  the  ground  that  transac- 
tions belonging  to  both  of  the  differen- 
tiated categories  are  equally  void,'  the 
distinction  seems  to  be  of  no  practical 
importance  so  long  as  it  is  considered 
with  reference  to  the  right  of  action  up- 
on the  contract  itself.     There  is,  how- 


ever, room  for  an  ailment  that  it  may 
be  a  material  factor  in  cases  where  a 
claimant  is  seeking  relief  independently 
of  the  contract.  Thus,  we  tind  the  fol- 
lowing statement  in  an  English  ease 
where  an  excessive  loan  was  involved: 
'*If  the  ultra  vires  loan  is  to  be  treated 
as  an  illegal  prohibited  transaction,  as 
distinguished  fi'om  a  contract  into  which 
the  company  have  no  capacity  to  enter, 
there  is  no  action  at  law  or  in  equity  by 
which  the  lender  can  recover  back 
moneys  which  he  has  paid  over  in  pursu- 
ance of  the  illegal  contract.  If,  on  the 
other  hand,  the  ultra  vires  loan  is  to  be 
treated  merely  as  something  ultra  vires, 
and  not  as  an  illegal  transaction,  there  is 
no  reason  why  the  lender  should  not  re- 
cover the  money  thus  paid  from  the  com- 
pany, as  money  received  to  the  use  of 
the  lender,  by  reason  of  the  failure  of 
consideration  arising  out  of  the  incapac- 
ity of  the  company  to  borrow,  pro- 
vided always  that  the  dealing  by  the 
company  with  the  money  has  not  been 
such  as  to  show  that,  uot withstanding 
the  form  of  action  adopted,  the  money 
has  really  been  so  dealt  with  b3'  the  com- 
pany as  that,  in  the  interval  between  the 
lending  of  the  money  and  the  bringing  of 
the  action,  the  company  has  increased  its 
borrowing  obligations  beyond  its  borrow- 
ing powers."  *  But,  so  far  as  regards 
one  class  of  actions,  viz.,  those  for  money 


>  Central  Transp.  Co.  v.  Pullman's  Palace 
Car  Co.  (1890)  139  U.  S.  24,  59,  35  L.  ed. 
55,  68,  11  Sup.  Ct.  Rep.  478.  This  passage 
was  quoted  in  Anglo-American  Land,  Mortg. 
&  Agency  Co.  v.  Lombard  (1004)  68  C.  C.  A. 
89,  132  Fed.  721;  Steele  v.  Fraternal  Tri- 
bunes (1005)  215  111.  100,  106  Am.  St.  Rep. 
160,  74  N.  F^  121;  and  in  Stacy  v.  Glen 
Ellyn  Hotel  &  Springs  Co.  (1906)  223  lU, 
546,  8  L.R.A.(N.S.)  966,  79  N.  E.  1.33. 

For  an  early  case  in  whicli  'illegality'' 
and  "want  of  capacity"  were  distinguished, 
see  Vermont  &  C.  R.  Co.  v.  Vermont  C.  R. 
Co.  (1861)  34  Vt.  48. 

s  This  is  shown  by  the  cases  cited  in  the 
preceding  notes,  and  by  the  language  used 
in  Re  Wrexham,  M.  &  C.  Q.  R.  Co.  [1890; 
C.  A.]  1  Ch.  (Bng.)  456,  68  L.  J.  Ch.  N.  S. 
270,  47  Week.  Rep.  464,  80  L.  T.  N.  S.  130, 
15  Times  L.  R.  122,  6  Manson,  218  (con- 
tract invalidated  by  the  want  of  corporate 
capacity  was  described  as  ^'ultra  vires,  and 
therefore  null  and  void") ;  Re  Birkbeck 
Permanent  Benefit  Bldg.  Soc.  [1912;  C.  A.] 
2  Ch.  (Eng.)  207,  81  L.  J.  Ch.  N.  S.  769, 
106  L.  T.  N.  S.  968,  28  Times  L.  R.  451 
(ultra  vires  contract,  ''though  not  illegal, 
is  void,  and  in  truth  has  no  existence"). 

4  Re  Wrexham,  M.  &  C.  Q.  R.  Co.  (Eng.) 
supra.  See  also  Brougham  v.  Dwyer  (1913) 
29  Times  L.  R.  (Eng.)  234,  where  Lush,  J., 
thus  stated  the  grounds  upon  which  an 
action  for  money  had  and  received  was 
L.R.A.1917A. 


maintainable  for  the  recovery  of  a  deposit 
wiiich  had  been  received  by  a  building 
society  which  conducted  a  banking  bus- 
iness: ''The  defense  raised  to  the  action, 
to  which  the  judge  gave  effect,  was  that 
this  contract,  being  ultra  vires,  had  the 
same  consequences  in  point  of  law  as  if  it 
had  been  illegaL  If  it  had  been  illegal,  of 
course  the  action  would  not  lie,  l^cause 
the  court  would  not  allow  a  person  who 
was  seeking  to  recover  a  sum  of  money  to 
set  up  as  part  of  his  cause  of  action  what 
was  an  illegal  contract.  The  judge  took 
the  view  that  to  all  intents  this  contract 
was  an  illegal  one,  and  that  the  plaintiff 
was  suing  upon  an  illegal  contract.  If  it 
had  been  so,  that  would  have  been  a  com- 
plete answer  to  the  action.  When,  how- 
ever, one  remembered  what  ultra  vires  was. 
that  was  not  the  position.  The  transaction 
was  not  a  contract  only  because  the  build- 
ing society  were  unable  to  enter  into  it. 
There  was  nothing  wrong  or  illegal  about 
it,  but,  the  plaintiffs  being  incompetent  to 
enter  into  it,  it  did  not  exist  in  point  of 
law.  The  contract  not  being  illegal,  the 
action  was  maintainable  and  the  defendant 
had  no  defense  to  it." 

A  similar  point  of  view  is  possibly  in- 
dicated by  the  language  used  in  Slater 
Woollen  Co,  v.  Lamb  (1887)  143  Mass.  420. 
9  N.  E.  823,  where  the  right  of  a  corporation 
to   recover   the   value   of   goods   sold   was 
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had  and  received,  doctrine  thus  pro- 
pounded has  been  rejected  in  England 
by  the  House  of  Lords.*  This  decision 
would  probably  be  deemed  controlling 
also  in  cases  where  other  kinds  of  ac- 
tions not  based  on  the  contract  are  in- 
volved. 

The  distinction  between  incapacity 
and  illegality  has  not  been  much  dis- 
cussed by  the  American  courts  with  re- 
lation to  the  right  of  pursuing  remedies 
which  are  independent  of  the  contract. 
But  in  one  case  where  action  for  money 
had  and  received  was  held  to  be  main- 
tainable, the  ratio  decidendi  was  that 
the  contract  in  question  was  ''only  ultra 
vires,  and  not  malum  in  se  or  malum  pro- 
hibitum." • 

In  spite  of  the  high  authority  by  which 
this  particular  species  of  differentiation 
is  supported,  its  propriety,  even  in  a  nar- 
row, technical  point  of  view,  would  seem 
to  be  open  to  controversy.  The  classifi- 
cation which  it  presupposes  is  manifest- 
ly defective  in  that  it  does  not  make  any 
satisfactory  provision  for  those  transac- 
tions which  are  beyond  the  powers  of  a 
corporation  by  reason  of  'the  fact  that 
they  are  the  subject  of  an  express  pro- 
hibition. The  withdrawal  of  such  J;rans- 
actions  from  the  'illegal"  category, 
simply  because  the  party  affected  by  the 
prohibition  is  a  corporation,  seems  to  be 
somewhat  arbitrary,  and  is  certainly 
contrary  to  all  analogy.  Having  regard 
to  the  fact  that  the  theory  of  Lord 
Cairns  was,  as  has  been  mentioned 
above,  propounded  with  relation  to  an 
express  prohibition,  it  seems  clear  that 
the  difficulty  which  is  indicated  in  this 
point  of  view  cannot  be  evaded  by  the 
aid  of  an  assumption  that  the  term,  ^ul- 
tra vires,"  connotes  only  transactions 
which  are  impliedly  prohibited.  More- 
over, if  we  advert  to  the  consideration 
that  the  "incapacity"  or  "incompetency" 
of  a  corporation  to  enter  into  certain 
transactions  results  simply  from  the  cir- 
cumstance of  their  having  been  pro- 
hibited, and  that  the  juristic  quality  of 
its  "illegal"  transactions  is  also  predi- 
cated from  the  circumstance,  there  would 
seem  to  be  no  satisfactory  reason  for 
passing  over  the  primary  element  of  the 
prohibition,  and  resorting  to  a  classifi- 


cation based  upon  a  secondary  and  mere- 
ly verbal  distinction.  How  hard  it  is  to 
segregate  "ultra  vires"  and  "iU^al" 
transactions  consistently  and  effectually 
in  any  jurisdiction  in  which  they  are  con- 
sidered to  be  equally  void  is  shown  by 
such  a  statement  as  the  following,  which, 
it  should  be  observed,  occurs  in  the  same 
opinion  of  the  Federal  Supreme  Court 
as  that  from  which  the  excerpt  last 
quoted  is  taken:  A  contract  ultra 
vires  is  "unlawful  and  void,  not  be- 
cause it  is  in  itself  immoral,  but  because 
the  corporation,  by  law  of  its  creation, 
is  incapable  of  making  it."^  Here  we 
have  the  "incapacity  of  the  corporation 
explicitly  referred  to  as  af&xing  the  char- 
acter of  "unlawfulness"  to  the  contract, 
— a  doctrinal  position  which  apparently 
cannot  be  reconciled  with  the  phrase- 
ology of  the  other  passage,  except  possi- 
bly upon  the  somewhat  forced  supposi- 
tion that  the  words,  "ought  not,"  which 
the  court  there  uses  in  affirming  the  an- 
tithesis between  "ultra  vires"  and  "ille- 
gal," are  intended  to  cover  merely  that 
category  of  prohibited  contracts  which 
in  the  latter  passage  is  designated  by  the 
expression,  "immoral." 

In  one  case  the  following  language  was 
used:  "A  distinction  is  to  be  noted  be- 
tween the  invalidity  of  a  contract  result- 
ing from  the  want  of  capacity  to  make 
it,  and  that  resulting  from  its  being  in 
violation  of  law,  or  contrary  to  public 
policy.  If  such  contract  is  not  in  viola- 
tion of  some  public  law  or  contrary  to 
public  policy,  it  would  seem  that  only  the 
immediate  parties  to  it,  as  the  corpora- 
tions themselves  or  the  stockholders,  who 
are  parties  by  representation,  would 
hold  such  a  legal  position  in  relation  to 
it  as  to  entitle  them  to  raise  the  question 
of  validity  on  account  of  the  want  of  ca- 
pacity; while,  on  the  other  hand,  if  such 
c<m tract  was  in  violati<Mi  of  some  public 
law,  or  against  public  policy  in  such 
sense  as  to  make  it  void  and  of  no  effi- 
cacy to  any  intent,  any  person  standing 
in  a  relation  of  interest  to  the  subject 
matter  of  the  contract,  and  to  be  affected 
by  its  operation,  might  undoubtedly  set 
up  and  insist  on  such  fatal  vice,  in  it  for 
the  purpose  of  clearing  himself  from 
the  consequences  of  its  being  carried  into 


put  upon  the  ground  that  the  contracts 
of  sale,  if  ultra  vires,  were  "not  contracts 
which  were  prohibited  or  contracts  which 
were  void  as  against  public  policy  or  good 
morals." 

•  Sinclair  v.  Brongham  [1M4]  A.  C. 
(Sttf.)  398,  S3  L.  J.  Ch.  N.  S.  465,  111  L. 
T.  X.  8.  1,  30  Times  L.  R.  315,  58  Sol.  Jo. 
302.  For  further  information  as  to  this 
L.R.A.1917A. 


case,  see  %%  4,  6,  of  the  note  to  Crowder 
State  Bank  v.  Mtna,  Powder  Co.  post,  1026. 

•  Brcnnan  t.  Gallagher  (1902)  199  111. 
207,  65  N.  £.  227,  reversing  (1901)  99  111. 
App.  81. 

7  Central  Transp.  Co.  v.  Pullman's  Palace 
Gar  Co.  (1800)  130  U.  S.  24,  60,  35  L.  ed. 
56,  68,  11  Sup.  Ct.  Rep.  478. 


792 


ANNOTATION— ULTRA  VIRES— ESTOPPEL  OF  CORPORATION. 


effect."*  It  was  accordingly  held  that 
a  party  holding  the  bonds  of  a  railway 
company  which  had,  without  any  author- 
ity,  taken  a  lease  of  another  company's 
road,  could  not  raise  the  question  of  the 
validity  of  the  lease.  This  exposition  of 
principles  and  the  conclusion  seem  to  be 
hardly  consistent,  in  a  logical  point  of 
view,  with  the  unqualified  statements 
which  have  been  made  in  the  present  and 
preceding  sections  with  regard  to  the  ab- 
solutely void  quality  of  the  unauthorized 
contracts  of  a  corporation.  It  is  note- 
worthy that  the  case  in  which  these  re- 
marks were  made  was  decided  during  a 
somewhat  early  period  in  the  evolution 
of  the  doctrine  of  ultra  vires. 

17.  Doctrine  under  which  ultra  vires 
contracts  are  diffei*entiated  in  respect 
both  to  category  and  incidents. 

A  third  doctrine  is  that  "ultra  vires" 
contracts  not  only  belong  to  a  different 
category  from  those  which  are  "illegal," 
but  are  not  void  in  such  a  sense  that  they 
cannot  be  vitalized  by  the  subsequent 
conduct  of  the  parties. 

The  earliest  case  in  which  this  doctrine 
was  categorically  propounded  seems  to 
be  one  which  was  decided  by  the  su- 
preme court  of  New  York  in  1853.^  Two 
years  afterward  the  doctrine  was  recog- 
nized by  the  court  of  appeals.*  But  the 
most  frequently  cited  exposition  of  the 
subject  is  to  be  found  in  the  following 
passage  in  the  well-known  opinion  de- 
livered by  Chief  Justice  Comstock  in  a 
leading  case  of  somewhat  later  date: 
"But  is  it  true  that  all  contracts  of  cor- 
porations for  purposes  not  embraced  in 
their  charters  are  illegal,  in  the  appro- 
priate sense  of  that  term  ?  This  proposi- 
tion I  must  deny.  Undoubtedly  such  en- 
gagements may  have  the  vices  which 
sometimes  infect  the  contracts  of  indi- 
viduals. They  may  involve  a  malum  in 
se  or  a  malum  prohibitum,  and  may  be 
void  for  any  cause  which  would  avoid 


the  contract  of  a  natural  person.  But 
where  no  such  vices  exist,  and  the  only 
defect  is  one  of  power,  the  contract  can- 
not be  void  because  it  is  illegal  or  immor- 
al. ..  .  The  books  are  full  of  cases 
upon  the  powers  of  corporations  and  the 
effect  of  dealing  in  a  manner  and  for  ob- 
jects not  intended  in  their  charters; 
but,  with  the  slight  exception  named,* 
there  is  an  entire  absence  not  only  of 
adjudged  cases,  but  of  even  judicial 
opinion  or  dicta,  for  the  proposition  that 
mere  want  of  authority  renders  a  con- 
tract illegal.  Such  a  proposition  seems 
to  me  absurd.  The  words  Siltra  vires' 
and  illegality'  represent  totally  differ- 
ent and  distinct  ideas.  It  is  true  that 
a  contract  may  have  both  those  defects, 
but  it  may  also  have  one  without  the 
other.  For  example,  a  bank  has  no  au- 
thority to  engage,  and  usually  does  not 
engage,  in  benevolent  enterprises.  A 
subscription  made  by  authority  of  the 
board  of  directors  and  under  the  corpo- 
rate seal,  for  the  building  of  a  church  or 
college  or  an  almshouse,  would  be  clear- 
ly ultra  vires,  but  it  would  not  be  illegal. 
If  every  corporator  should  expressly  as- 
sent to  such  an  application  of  the  funds, 
it  would  still  be  ultra  vires,  but  no  wrong 
would  be  committed  and  no  public  inter- 
est violated.  So  a  manufacturing  cor- 
poration may  purchase  ground  for  a 
schoolhouse  or  a  place  of  worship  for 
the  intellectual,  religions,  and  moral  im- 
provement of  its  operatives.  It  may  buy 
tracts  and  books  of  instruction  for  dis- 
tribution amongst  them.  Such  dealings 
are  outside  of  the  charter;  but,  so  far 
from  being  illegal  or  wrong,  they  are  in 
themselves  benevolent  and  praiseworthy. 
So  a  church  corporation  may  deal  iii  ex- 
change. This,  although  ultra  vires,  is 
not  illegal  because  dealing  in  exchange 
is,  in  itself,  a  lawful  business,  and  there 
is  no  state  policy  in  restraint  of  that 
business."  * 

The  theory  thus  propounded  that  the 


•  Vermont  &  C.  R.  Co.  v.  Vermont  C.  R. 
Co.  (1861)  34  Vt.  2. 

1  Steam  Nav.  Co.  v.  Weed,  17  Barb.  (K. 
Y.)  378,  where  the  right  of  the  plaintiff 
corporation  to  recover  was  affirmed  on  the 
ground  that  "when  it  is  a  simple  question 
of  capacity  or  authority  to  contract,  aris- 
ing either  on  a  question  of  regularity  of 
organization  or  of  powers  conferred  by  the 
charter,  a  party  who  has  had  the  benefit 
of  the  contract  cannot  be  permitted  to  ques> 
tion  its  validity  in  an  action  founded  upon 
it." 

s  Bank  of  Genesee  v.  Patchin  Bank  (1855) 
13  N.  Y.  309,  where  the  court,  in  discussing 
an  indorsement  for  accommodation,  referred 
to  certain  cases  in  which  the  principle  of 
L.R.A.1917A. 


estoppel  had  been  "carried  to  the  length  of 
protecting  a  transaction  prohibited  by  a 
positive  law  founded  on  considerations  of 
public  policy,"  and,  after  having  pointed 
out  that  "the  objection  here  is  not  that 
the  transaction  itself  was  tin  lawful,  but 
only  that  it  was  unauthorized  in  this  par- 
ticular case,"  drew  the  deduction  that  the 
principle  of  estoppel  might  properly  be  al- 
lowed to  control  the  case. 

•  This  refers  to  the  English  eases  com- 
mented upon  in  $  18,  notes  1,  2,  infra. 

^Bissell  V.  Michigan  S.  &  X.  I.  R.  Cos. 
(1860)  22  N.  Y.  260,  see  also  p.  274. 

In  another  case  decided  during  the  same 
year,  the  same  judge  used  the  following 
language:   "In  aU  this  I  can  see  nothing 
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illegfal  contracts  of  corporations  are  dis- 
tinguishable in  respect  to  category  and 
incidents  from  those  which  are  ultra 
vires  has  been  adopted  by  a  large  num- 
ber of  the  American  courts.  It  affords 
in  fact  the  only  available  ground  upon 
whichy  if  we  exclude  from  consideration 
elements  of  the  kind  mentioned  at  the 
commencement  of  §  14,  supra,  the  theory 
of  an  estoppel  against  pleading  ultra 
vires  can  logically  be  defended.  Having 
regard  to  its  crucial  importance,  a  few  of 
the  statements  which  reflect  the  same 
views  as  those  of  the  Chief  Justice  Com- 
stock  may  properly  be  quoted. 

*'When  acts  of  corporations  are  spoken 
of  as  ultra  vires,  it  is  not  intended  that 
they  are  unlawful  or  even  such  as  the 
corporation  cannot  perform,  but  merely 
those  which  are  not  within  the  powers 
conferred  upon  the  corporation  by  the 
act  of  its  creation,  and  are  in  violation 
of  the  trust  reposed  in  the  managing 
board  by  the  shareholders,  that  the  af- 
fairs shall  be  managed  and  the  funds 
applied  solely  for  carrying  out  the  ob- 
jects for  which  the  corporation  was 
created."  • 

"The  contract  .  •  .  was  not  illegal 
in  the  sense  that  it  was  forbidden  by  the 
statute,  or  that  it  was  against  public  pol- 
icy. It  is  ultra  vires,  if  at  all,  simply 
because  it  does  not  relate  to  somethiug 
within  the  purview  of  the  object  for 
which  the  corporation  was  organized."* 

'^A  corporation  may  do  acts  which  af- 
fect the  public  to  its  harm,  inasmuch  as 
they  are  per  se  illegal  or  are  malum  pro- 
hibitum [sic].  Then  no  assent  of  stock- 
holders can  validate  them.  It  may  do 
acts  not  thus  illegal,  though  there  is  want 
of  power  to  do  them,  which  affect  only 
the  interest  of  the  stockholders.  They 
may  be  made  good  by  the  assent  of  tlic 
stockholders,  so  that  strangers  to  the 
stockholders  dealing  in  good  faith  with 
the  corporation  will  be  protected  in  a  re- 
liance upon  those  acts."'' 

^'In  not  infrequent  instances  corpora- 


unlawful  except  the  want  of  legal  power 
or  right  to  buy  the  property.  .  .  .  That 
clause  [in  the  contract  under  review],  con- 
Bidered  by  itself,  involved  nothing  illegal  or 
even  tiltra  vires."  Cometock,  Ch.  J.,  in 
Parrisli  v.  Wheeler  (1860)  22  N.  Y.  609. 

•  Whitney  Arms  Co.  v.  Barlow  (1875)  63 
N.  y.  68,  20  Am.  Rep.  504.  Tliis  passage 
was  quoted  >vith  approval  in  First  Nat. 
Bank  v.  Guardian  Trust  Co.  (1905)  187  Ho. 
525,  70  L.R.A.  79,  80  S.  W.  109. 

•  Koehler  v.  Reinheimer  (1898)  26  App. 
Div.  1,  49  N.  Y.  Supp.  765. 

7  Kent  V.  Quicksilver  Min.  Co.  (1879)   78 
N.  Y.  186,  4  Mor.  Min.  Rep.  47. 
L.R.A.19:7A. 


tions  enter  into  unauthorized  contracts 
which  are  neither  mala  in  se  nor  mala 
prohibita,  or  when  the  only  prohibition 
or  restriction  is  implied  from  the  grant 
of  specified  powers.  It  is  this  class  of 
eases  which  opens  the  field  of  controversy. 
Is  such  a  contract  performed  by  one  par- 
ty, but  not  performed  by  the  other,  void 
as  between  them  to  all  intents  and  pur- 
poses, so  that  no  recovery  can  be  had 
under  it  against  the  party  who  has  re- 
ceived the  consideration  for  his  promise, 
but  neglects  or  refuses  to  perform  it,  or 
is  it  so  tainted  with  illegality  that  the 
courts  must  refuse  to  recognise  it  under 
any  circumstances,  or  enforce  its  obliga- 
tion whether  as  to  past  or  future  trans- 
action? ...  If  a  lease  by  a  corpora- 
tion made  in  excess  of  its  powers  and 
without  legislative  sanction  is  illegal  in 
the  ordinary  and  proper  sense  of  the 
term,  it  may  be  properly  conceded  that 
no  action  could  be  maintained  upon  it. 
The  lessee,  when  sued  for  the  rent,  could 
set  up  the  illegality  of  the  contract,  and 
the  defense  would  prevail,  however  in- 
equitable the  defense  might  be.  But  the 
term  'illegal,'  which  is  frec|uently  usetl 
to  describe  a  contract  made  by  a  cor- 
poration in  excess  of  its  corporate  powers, 
in  most  cases,  means  simply  that  the  con- 
tract is  unauthorized,  or  one  which  the 
corporation  had  no  legal  capacity  to 
make.  Such  a  contract  may  be  illegal  in 
the  true  and  proper  sense,  but  it  may  also 
be  one  involving  no  moral  turpitude  and 
offending  against  no  express  statute.  The 
inexact  and  misleading  use  of  the  wor<l 
'illegal,'  as  applied  to  contracts  of  cor- 
porations ultra  vires  only,  has  been  fre- 
quently alluded  to."* 

"Ultra  vires  and  illegality  represent 
totally  different  ideas.  .  .  .  Ultra  vires 
contracts  are,  strictly  speaking,  only  those 
which  are  defective  solely  because  they 
are  beyond  the  power  of  the  corporation, 
when  they  involve  some  adventure  or  un- 
dertaking not  within   the   scope   of   the 


•  Bath  Gaslight  Co.  v.  Claffy  (1896)  151 
N.  Y.  34,  36  L.R.A.  664,  45  N.  E.  390.  In 
this  case  the  court  cited  in  support  of  it» 
view  that  "ultra  vires"  has  not  the  same 
connotation  as  "illegal/'  the  remarks  of 
Lord  Cairns  quoted  in  §  16,  supra,  but 
omitted,  curiously  enough,  to  advert  to  the 
fact  that  they  had  reference  merely  to  tlie 
subsidiary  question  of  correct  nomencla- 
ture, and  that  the  case  in  wliich  they  were 
made  embodies  a  doctrine  totally  different 
from  that  which  has  been  adopted  in  New 
York. 
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charter,  which  is  the  rule  of  its  corporate 
action."  • 

^^A  distinction  is  made  between  the  act 
of  a  corporation  which  is  merely  without 
authority  and  one  which  is  illegal.  In  the 
one  case^  it  is  a  question  of  authority;  in 
the  other,  of  legality.  A  corporate  act 
becomes  illegal  when  committed  in  viola- 


tion of  an  express  statute  on  a  specific 
subject,  or  when  it  is  malum  in  se  or 
malum  prohibitum,  or  when  it  is  against 
public  policy."  *• 

Other  cases  in  which  the  distinction 
predicated  in  the  above  passage  was  ex- 
plicitly recognised  are  collected  in  the 
footnote.*^ 


9  Maryland  Trust  Co.  v.  National  Mechan- 
ics' Bank  (1906)  10*2  Md.  614,  63  Atl.  70. 
Ahnost  the  sarae  words  as  those  in  the  first 
sentence  of  tliis  passage  are  found  in  Peoria 
8tar  Co.  v.  Outright  (1904)  115  IlL  App. 
496. 

10  Bond  V.  Terrell  Cotton  &  Woolen  Mfg. 
Co.  (1891)  82  Tex.  313,  18  S.  W.  C91. 

11  The  following  Federal  decisions,  in 
which  the  distinction  was  adopted,  are  not 
consistent  with  the  present  theory  of  the 
Supreme  Court  as  explained  in  §§  68  et 
seq.,  infra:  GoiTell  v.  Home  L.  Ins.  Co. 
(1894)  11  C.  C.  A.  245,  24  U.  S.  App.  188, 
63  Fed.  371  (erroneously  stating  that  the 
distinction  is  "tmiverscUly"  recognized)  ; 
Sioux  City  Terminal  R.  &  Warehouse  Co. 
V.  Trust  Co.  of  N.  A.  (1807)  27  C.  C.  A. 
73,  49  U.  S.  App.  523,  82  Fed.  124  ("no 
moral  turpitude"  involved) ;  St.  Avit  v. 
Kettle  River  Co.  (1914)  133  C.  C.  A.  76, 
216  Fed.  872  (contract  in  question  not  *'ex- 
pressly  prohibited") ;  Re  Grand  Union  Co. 
(1914)  135  C.  C.  A.  237,  219  Fed.  353,  quot- 
ing 3  Cook,  Corp.  7th  ed.  p.  2161,  note; 
Oliver  V.  Gilmore  (1892)  52  Fed.  562. 

In  Chapman  v.  Douglas  County  (1882) 
107  U.  S.  348,  27  L.  ed.  378,  2  Sup.  Ct.  Rep. 
62,  we  find  the  following  statement:  "The 
illegality  in  the  contract  related  not  to  its 
substance,  but  only  to  a  specific  mode  of 
performance.  .  .  .  The  purchase  itself, 
as  we  have  seen,  was  expressly  authorized. 
The  agreement  for  definite  times  of  pay- 
ment and  for  security  alone  was  not  au- 
thorized. It  was  not  illegal  in  the  sense 
of  being  prohibited  as  an  offense;  the  pow- 
er in  that  form  was  simply  withheld."  The 
theory  indicated  by  tliis  language,  taken 
in  connection  with  the  decision  itself,  is 
that  unauthorized,  as  well  as  expressly 
prohibited,  contracts,  come  within  the  scope 
of  the  terra  "illegal,"  but  that  the  former 
can  be  enforced  where  justice  requires  it. 
But  the  attribution  of  such  a  connotation 
to  the  term  is  unusual  in  respect  to  the 
class   of  cases  under  discussion. 

For  illustrative  cases  decided  by  state 
courts,  see  Illinois  Trust  &  Sav.  Bank  v. 
Pacific  R.  Co.  (1897)  117  Gal.  332,  49  Pac. 
197  (nothing  "criminal  or  immoral"  in- 
volved) ;  Denver  F.  Ins.  Co.  v.  McClelland 
(1885)  9  Colo.  11,  59  Am.  Rep.  134,  9  Pac. 
771  (where  act  "is  prohibited  by  statute," 
its  performance  is  held  to  be  void) ;  Neils- 
ville  Bank  v.  Tuthill  (1886)  4  Dak.  295,  30 
N.  W.  154  (ultra  vires  transactions  dis- 
tinct from  those  "which  are  illegal  either 
because  expressly  prohibited  or  because  con- 
trary to  the  general  policy  of  the  law") ; 
Penn  v.  Bornman  (1882)  102  111.  523;  Rad- 
ish V.  Garden  City  Equitable  Loan  &  Bldg. 
L.R.A.1917A. 


Asso.  (1894)  161  IlL  631,  42  Am.  St,  Rep. 
266,  38  N.  E.  236;  First  Nat.  Bank  v. 
Brooks  (1887)  22  111.  App.  238  (contract 
"not  illegal  as  against  public  policy,  or  im- 
moral, or  expressly  prohibited") ;  State  Bd. 
of  Agri.  V.  Citizens*  Street  R.  Co.  (1874) 
47  Ind.  407,  17  Am.  Rep.  702  (contract  "not 
prohibited"  or  in  violation  of  any  statute) ; 
Wright  v.  Hughes  (1889)  119  Ind.  324,  12 
Am.  St.  Rep.  412,  21  N.  E.  907;  Wittmer 
Lumber  Co.  v.  Rice  (1900)  23  Ind.  App. 
686,  55  N.  E.  868;  Flint  &  W.  Mfg.  Co.  v. 
Kerr-Murray  Mfg.  Co.  (1899)  24  Ind.  App. 
360,  56  N.  E.  858;  Mutual  Guaranty  F. 
Ins.  Ck).  V.  Barker  (1899)  107  Iowa,  143, 
70  Am.  St.  Rep.  149,  77  N.  W.  868;  Beach 
V.  Wakefield  (1899)  107  Iowa,  567,  76  N.  W. 
688,  78  N.  W.  197  (creation  of  excessive  in- 
debtedness "involved  no  moral  turpitude") ; 
Fidelity  Ins.  Co.  v.  German  Sav.  Bank 
(1905)*  127  Iowa,  591,  103  N.  W.  958  (ultra 
vires  contracts  distinguished  from  those 
"prohibited"  or  contrary  to  public  policy) ; 
Iowa  Drug  Co.  v.  Souers  (:^908)  139  Iowa, 
72,  19  L.R,A.(N.S.)  115,  117  X.  W.  300 
(similar  distinction  drawn) ;  Weste  u  Mary- 
land R.  Co.  v.  Blue  Rid^e  Hotel  Co.  (1905) 
102  Md.  326,  2  L.R.A.(N.S.)  887,  111  Am. 
St.  Rop.  362,  62  Atl.  351,  quoting  France 
in  Corporation  Law,  §  72;  Mai-yland  Trust 
Co.  V.  National  Mechanics*  Bank  (190G)  102 
Md.  614,  63  Atl.  70;  Coit  v.  Grand  Rapids 
(1898)  115  Mich.  493,  73  N,  W.  811;  Black- 
wood  V.  Lansing  Chamber  of  Commerce 
(1914)  178  Mich.  321,  144  N.  W.  823: 
Hunt  V.  Hauser  Malting  Co.  (1903)  90 
Minn.  282,  98  N.  W.  85  (transaction 
not  "inherently  wrong,  though  malnni 
prohibitum") ;  Prairie  Lodge  v.  Smith 
(1880)  58  Miss.  301;  Winacott  v.  Guar- 
antee Invest.  Co.  (1895)  63  Mo.  App.  367; 
Goodland  v.  Bank  of  Darlington  (1898) 
74  Mo.  App.  365  ("ultra  vires"  distin- 
guished from  "malum  in  se"  and  "malum 
prohibitum") ;  York  v.  Farmers*  Bank 
(1904)  105  Mo.  App.  127,  79  S.  W.  968 
(similar  distinction  drawn) ;  Wilson  v. 
Torchon  Lace  &  Mercantile  Co.  (1912)  167 
Mo.  App.  305,  149  S.  W.  1156;  Whitehead 
V.  American  Lamp  &  Brass  Co.  (1905)  70 
W.  J.  Eq.  583,  62  Atl.  554;  Woodruff  v.  Erie 
R.  Co.  (1883)  93  N.  Y.  009  (contract  neither 
malum  in  se  nor  malum  prohibitum,  nor 
void  as  contrary  to  public  policy) ;  Crocker 
V.  Whitney  (1877)  71  N.  Y.  161;  New  York 
State  Loan  &  T.  Co.  v.  ITelmer  (1879)  77 
N.  Y.  64,  affirming  (1877)  12  Hun,  35; 
Kent  V.  Quicksilver  Min.  Co.  (1879)  78  N. 
Y.  159,  4  Mor.  ^Min.  Rep.  47 ;  Atlantic  State 
Bank  v.  Savery  (1880)  82  N.  Y.  291;  New 
York  v.  Sonneborn  (1889)  113  N.  Y.  4^3,  21 
N.  E.  121;  Vought  V.  Eastern  Bldg.  k  U 
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In  some  eases  the  nature  of  the  dis- 
tinction is  e^cpressed  by  the  statement  that 
ultra  vires  contracts  are  not  "void,"  but 
merely  "voidable."  *• 

jr^.  Same   doctrine   further  disetiaeed. 

An  examination  of  the  cases  in  which 
the  doctrine  that  there  is  an  essential  dis- 
tinction between  an  ultra  vires  and  an 
illegal  contract,  in  respect  both  to  cate- 
gory  and  incidents,  has  been  recognized, 
shows  that  the  views  of  virtually  all  the 
courts  by  which  this  theory  has  been 
adopted  are  founded,  either  directly  or 
indirectly,  upon  the  opinion  of  Chief  Jus- 
tice Com  stock  from  which  an  extract  is 
given  in  the  preceding  section.  Nor,  so 
far  as  the  present  writer    has  been  able 


to  ascertain,  have  any  material  reasons 
besides  those  adverted  to  by  him,  been 
subsequently  suggested  for  differentiating 
to  this  extent  between  the  two  descrip- 
tions of  contracts.  It  will  be  advisable, 
therefore,  to  see  how  far  his  remarks  were 
justified  by  the  earlier  decisions. 

Wliile  he  concedes  that,  although  some 
"slight  foundation"  for  the  doctrine  that 
"ultra  vires"  contracts  are  "illegal"  was 
afforded  by  two  English  cases,^  Uiat  doc- 
trine had  been  discredited  by  two  other 
cases  of  later  date.* 

It  is  submitted  that  this  assertion  was 
erroneous  in  more  than  one  respect.  In 
the  cases  which  he  assumes  to  have  been 
discredited,  "ultra  vires"  contracts  are  ex- 
plicitfy  referred  to  as  "illegal,"  and  the 


A880.  (1902)  172  N.  Y.  608.  02  Am.  St.  Rep. 
761,  65  N.  E.  496  (contract  "involved  no 
moral  turpit^ide,  and  did  not  offend  any  ex- 
press statute") ;  Otis  v.  Harrison  (1862) 
36  Barb.  (N.  Y.)  210;  Bushnell  v.  Chau- 
tauqua County  Nat.  Bank  (1877)  10  Hun, 
<N.  Y.)  378,  modified  in  (1878)  74  N".  Y. 
290;  Hutchins  v.  Planters*  Nat.  Bank 
(1901)  128  N.  C.  72,  38  S.  E.  252  (ultra 
vires  ^'distinguished  from  expressly  prohib- 
ited and  illegal") ;  Union  Trust  Co.  v.  Mer- 
cantile Library  Hall  Co.  (1899)  189  Pa.  263, 
42  Atl.  129;  San  Antonio  Hardware  Co.  v. 
Sanger  (1912)  —  Tex.  Civ.  App.  — ,  151 
S.  W.  1104;  Luthe  v.  Farmers*  Mut.  F.  Ins. 
Co.  (1882)  55  Wis.  543, 13  N.  W.  490. 

In  Haynes  v.  Covington  (1850)  13  Sraedes 
&  M.  (Miss.)  408,  the  court  remarked  that 
there  was  '*no  pretense  that  the  considera* 
tion  of  the  note  [for  which  suit  was 
brought]  is  illegal ^  or  thai  the  contract  is 
void,  as  being  opposed  to  the  public  policy,** 
and  that,  if  it  was  in  point  of  fact  beyond 
the  power  of  the  plaintiff  corporation  to 
make  the  loan  in  question,  the  act  of  mak- 
ing it  would  have  been  merely  "an  irregular, 
at  most  an  illegal,  exercise  of  a  privilege 
acknowledged  to  exist;  an  act  of  which  the 
state  would  have  a  right  to  complain,  but 
which  would  not  furnish  a  ground  on  which 
the  borrower  could  evade  a  repayment  of 
the  money."  Here  it  will  be  observed  that 
the  distinction  was  affirmed  not  for  the 
purpose  of  letting  in  the  doctrine  of 
estoppel,  but  as  a  basis  for  the  conclusion 
that  the  excess  of  powers  was  a  matter 
which  could  be  taken  advantage  of  by  the 
state  alone. 

In  Maryland  Hospital  v.  Foreman  (1868) 
29  Md.  524,  the  distinction  between  ultra 
vires  and  illegal  transactions  was  relied  up- 
on as  a  reason  for  rejecting  the  contention 
that  the  principle  in  pari  delicto  could  be 
applied  for  the  purpose  of  precluding  the 
claimant  from  recovering  back  money  which 
he  had  paid  to  the  hospital. 

In  Williams  v.  Bank  of  Commerce  (1894) 
71  Mass.  867,  42  Am.  St.  Rep.  503,  16  So. 
238,  the  court,  referring  to  the  consequences 
of  A  foreign  company's  not  having  complied 
L.R-A.1917A. 


with  the  statutory  prerequisites  to  doing 
business  in  the  state  where  the  contract  in 
question  had  been  made,  observed  that  there 
is  ''a  wide  and  marked  distinction  between 
transactions  of  the  character  here  involved 
and  those  involving  moral  turpitude,  the 
mere  making  of  which  is  detrimental  to  the 
public  welfare  or  private  morals." 

"A  provision  in  a  general  corporation  law 
that  no  corporation  created  thereunder  shall 
employ  its  assets  for  any  other  purpose 
than  to  accomplish  the  legitimate  objects  of 
its  creation  is  merely  declaratory  of  the 
common-law  rule  by  which  corporations  are 
confined  in  their  powers  to  the  purposes  for 
which  they  are  created,  and  does  not 
amount  to  such  an  express  statutory  prohi- 
bition of  ultra  vires  loans  and  other  trans- 
actions as  to  render  them  illegal  instead  of 
ultra  vires  merely."  1  Clark  &  M.  Priv. 
Corp.  §  225b,  quoted  with  approval  in  Harris 
V.  Independence  Gas  Co.  (1907)  76  Kan. 
762,  13  L.R.A.(N.S.)  1171,  92  Pac.  1123. 

18  Benton  County  Sav.  Bank  v.  Boddicker 

(1898)  105  Iowa,  548,  45  L.R.A.  321,  67  Am. 
St.  Rep.  310,  75  N.  W.  632;  Wright  v. 
Hughes  (1889)  119  Ind.  324,  12  Am.  St. 
Rep.  412,  21  N.  B.  907;  Beach  v.  Wakefield 

(1899)  107  Iowa,  567,  76  N.  W.  688,  78  N. 
W.  197;  Smith  v.  Richardson  (1898)  77  Mo. 
App.  422. 

1  East  Anglian  R.  Co.  v.  Eastern  Counties 
R.  Co.  (1851)  11  C.  B.  775,  138  Eng.  Re- 
print, 680,  7  Enpr.  L.  &  Eq.  Rep.  509,  7  Eng. 
Ry.  &  C.  Cas.  150,  21  L.  J.  C.  P.  N.  S.  23, 
16  Jur.  240,  22  Eng.  Rul.  Cas.  21 ;  Macgreg- 
or  V.  Dover  &  D.  R.  Co.  (1862;  Eich.  Ch.) 
18  Q.  B.  618,  118  Kng.  Reprint,  233,  16  Eng. 
L.  &  Eq.  Rep.  180,  22  L.  J.  Q.  B.  N.  S.  69 
(as  to  these  two  cases,  see  §  15,  note  2, 
supra) . 

•  Norwich  V,  Norfolk  R.  Co.  (1855)  4  El. 
&  Bl.  397,  119  Eng.  Reprint,  143,  3  C.  L.  R. 
519,  24  L.  J.  0.  B.  N.  S.  105,  1  Jur.  N.  S. 
344;  Eastern  Counties  R.  Co.  v.  Hawkes 
(1855)  6  H.  L.  Cas.  331,  35  Eng.  L.  &  Eq. 
Rep.  8,  24  L.  J.  Ch.  N.  S.  601,  3  Week.  Rep. 
609  (as  to  these  two  cases,  see  further  S  15, 
note  1,  supra). 
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whole  of  the  reasoning  in  both  the  judg- 
ments is  based  upon  the  hypothesis  that 
they  were  o£  this  nature.  Under  these 
circumstances,  he  was  manifestly  not  war- 
ranted in  minimizing  the  significance  of 
these  cases  by  the  use  of  the  depreciatory 
expression,  **slight  foundation."  Fur- 
thermore, the  judgment  in  tlie  more  re- 
cent of  tliose  cases  was  rendered  by  the 
exchequer  chamber,  a  court  of  error,  and 
was  therefore  absolutely  binding  upon  all 
other  tribunals  except  the  House  of  Lords. 
If  the  attention  of  the  learned  chief  jus- 
tice had  been  directed  to  this  fact,  he 
would  certainly  not  have  stated  that  the 
first  mentioned  of  the  two  cases  which  are 
declared  to  have  changed  the  English  doc- 
trine had  impaired  the  authority  of  the 
earlier  ones;  for  it  was  decided  by  the 
court  of  Queen's  bencli  sitting  in  bane. 
But,  as  a  matter  of  fact,  all  the  cases,  in- 
cluding the  latest,  which  was  decided  by 
the  House  of  Lords,  are  perfectly  har- 
monious. The  language  and  reasoning  of 
every  one  of  the  judges  who  participated 
in  the  two  later  cases  indicate  that  they 
took  it  for  granted  that  ^'ultra  vires"  con- 
tracts are  illegal  and  void,  and  that  the 
only  question  really  discussed  was  wheth- 
er the  contracts  actually  under  review 
were  or  were  not  authorized. 

The  learned  judge,  after  having  thus  ex- 
plained the  English  precedents  on  a  foot- 
ing which  exhibited  them  as  being  favor- 
able to  his  own  views,  deemed  himself 
to  be  warranted  in  asserting  that  '^there 
is  an  entire  absence  not  only  of  adjudged 
cases,  but  of  even  judicial  dicta,  for  the 
proposition  that  mere  want  of  authority 
renders  a  contract  illegal."  But  it  is 
submitted  that,  even  if  the  English  cases 
are  left  out  of  consideration,  this  state- 
ment is  erroneous.  The  reports  show  that, 
before  the  time  when  it  was  made,  a  ''want 
of  authority"  of  that  description  w^hich 
is  inferred  from  the  fact  that  a  certain 
power  was  not  explicitly  granted  to  the 
corporation  in  question  had,  in  a  much 
larger  number  of  American  cases  than 
he  was  able  to  produce  in  favor  of  his 
own  theory,  been  recognized  as  an  ele- 
ment which  rendered  a  contract  absolute- 
ly void.*    It  is  true  that,  in  several  of 


the  instances  in  which  this  position  was 
taken,  the  term  ''illegal"  was  not  actual- 
ly used  to  characterize  the  transaction  in 
question.  But  for  the  purposes  of  the 
present  discussion,  this  circumstance  is 
immaterial.  From  the  language  of  the 
opinions  it  is  clear  that,  in  all  the 
cases  where  contracts  which  were 
simply  unauthorized  were  declared  to 
be  uonenforceable,  "illegality"  was  the 
ground  upon  which  they  were  treated  as 
void.  The  learned  judge  would,  of  coui*se, 
not  have  conceded  that  the  decisions  which 
turned  upon  the  effect  of  expressly  pro- 
hibitive enactments  were  precedents  un- 
favorable to  his  theory.^  Nevertheless  it 
may  reasonably  be  contended  that  they 
are  by  implication  antagonistic  to  tiiat 
theory  in  this  respect  at  least,  that  the 
courts  by  which  they  were  rendered  evi- 
dently regarded  the  expressions  "illegal" 
and  "ultra  vires"  as  being -identical  in 
their  connotation. 

The  only  conclusion  w4uch  it  .seems  pos- 
sible to  draw  from  the  foregoing  review 
of  the  earlier  decisions  is  that,  at  the 
date  when  the  learned  chief  justice  made 
the  statement  under  discussion,  there  was 
a  very  distinct  preponderance  of  author- 
ity against  his  theory.  It  is  impossible 
to  deny  that  the  situation  Ls  now  reversed ; 
that  is  to  say,  if  preponderance  of  author- 
ity is  assumed  to  be  a  matter  determinable 
solely  by  a  comparison  of  the  number  of 
the  precedents  which  are  consistent  or  in- 
consistent with  his  views.  But  this  meth- 
od of  computation  is  hardly  satisfactory 
when  we  are  appraising  the  value  of  the 
opinions  entertained  by  judges  who,  as 
expositors  of  the  law,  are  very  far  from 
being  of  the  same  standing.  Having  re- 
gard to  the  high  reputation  of  the  courts 
which  have  refused  to  accept  his  theory, 
a  commentator  seems  to  be  fully  war- 
ranted in  expressing  the  opinion  that  their 
decisions  embody  the  correct  doctrine. 

A  strong,  if  not  conclusive,  objection  to 
that  theory  is  that,  in  the  final  analysis, 
it  rests  upon  the  conception  that,  where 
the  enforceability  of  a  prohibited  contract 
is  in  question,  the  extent  of  the  remedial 
rights  varies  according  as  the  prohibition 
is  express  or  merely  implied.    Such  a  dis- 


S  Many  of  the  cases  cited  in  §  15,  note  2, 
supra,  as  sustaining  the  theory  that  ultra 
vires  and  illegal  contracts  belonisf  to  the 
same  category,  were  anterior  to  i860.  As 
some  of  tliese  were  adverted  to  in  t)ie 
opinion  of  Selden.  J.,  it  is  not  a  little 
remarkable  that  the  chief  justice  should 
have  ignored  them.  But  even  the  former 
was,  it  is  apparent,  not  acquainted  with  all 
the  precedents  which  were  available  in  sup- 
port of  his  own  views. 
L.R.A.1917A. 


*See,  for  example,  Philadelphia  Loan  Co. 
V.  Towner  (1839)  13  Conn.  249  (company 
authorized  to  lend  money  at  a  rate  "not 
exceeding  6  per  cent");  Tjcavitt  v.  Palmer 
(1849)  3  N.  Y.  19,  51  Am.  Dee.  333. 

Many  of  the  decisions  as  to  statutes  of 
tin 8  type  related  to  tJie  New  York  Uesttrain- 
ing  Act.  See  §  44  of  the  note  to  Calumet 
&  C.  Canal  &  Dock  Co.  v.  Conkling,  I1.R.A. 
1917B,  — . 
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tinetion,  it  is  apprehended,  has  never  been 
recognized  except  in  cases  which  are  con- 
cerned with  corporate  transactions.  In 
all  other  classes  of  cases  transactions 
which  are  impliedly  prohibited  are  as- 
sumed to  belong,  so  far  as  regards  the 
attribute  of  nonenforceabilitv,  to  the  same 
category  as  those  which  are  expressly  pro- 
hibited.* Both  kinds  of  transactions  are 
plainly  in  violation  of  law,  and  conse- 
quently "illegal"  in  the  broad  sense  of 
that  word.  Having  regard  to  this  con- 
sideration, there  would  seem  to  be  no 
satisfactory  ground  upon  which  they  can 
be  segregated,  except,  perhaps,  in  the  spe- 
cial point  of  view  discussed  in  §  16,  su- 
pra. It  is  true  that,  in  statutes  which  do 
not  relate  to  the  powers  of  corporations, 
illegal  acts  are  customarily  specified  by 
means  of  prohibitive  words.  But  obvious- 
ly the  adoption  of  this  kind  of  phrase- 
ology is  due  merely  to  the  nature  of  the 
subject  matter.  The  reason  why  prohibi- 
tory language  is  almost  invariably  em- 
ployed in  such  statutes  clearly  is  that  they 
are  intended  to  operate  upon  individual 
members  of*  the  community  who  are 
assumed  to  enjoy  a  liberty  of  action 
which  is  complete  except  in  so  far  as  it 
may  be  circumscribed  by  the  law,  written 
or  unwritten.  On  the  other  hand,  the 
scope  of  that  liberty  of  action  which  a 
corporation  possesses  depends  entirely  up- 
on the  terms  of  the  enactment,  general  or 
special,  under  which  it  has  been  organized. 
There  are,  accordingly,  two  ways  in 
which  the  extent  of  its  powers  may  ap- 
propriately be  defined;  that  is  to  say, 
there  may  be  an  enumeration  either  of 
the  things  which  it  may  do  or  of  the 
things  which  it  may  not  do.  One  type 
of  provision  declares  the  will  of  the 
legislature  by  means  of  an  implied  pro- 
hibition, the  other  by  means  of  an  ex- 
press prohibition.  In  view  of  these 
obvious  considerations,  it  is  difficult  to 
admit  that  there  is  any  logical  basis  for 
the  theory  that  diverse  rights  and  lia- 
bilities are  created  according  as  the  for- 
mer type  of  provision  or  the  latter  is 
employed.     The  scope  of  both  types  is 


identical  in  so  far  as  they  serve  to 
specify  the  boundaries  of  the  corporate 
powers.  Why  should  any  distinction  be 
predicated  between  them  for  the  pur- 
poses of  the  doctrine?  The  apparent 
unreasonableness  of  such  a  distinction  is 
accentuated  by  the  fact  that  it  is  doubt- 
less in  many  instances  a  mere  matter  of 
accident  whether  one  type  or  the  other 
is  selected ;  as,  for  example,  where  it  is  a 
question  of  placing  restrictions  upon  the 
powers  of  corporations  to  borrow  money 
or  insure  property  or  issue  certain  securi- 
ties. 

As  a  factor  bearing  upon  the  character 
of  the  incidents  which  should  be  ascribed 
to  ultra  vires  contracts,  the  antithesis, 
so  often  emphasized,  between  such  trans- 
actions and  those  which  are  immoral  or 
contrary  to  public  policy,  seems  to  be 
wholly  irrelevant.*  Under  the  general 
law  of  contracts,  transactions  that  are 
impliedly  prohibited  by  statutes  consti- 
tute, like  these  which  are  the  subject  of 
this  differentiation,  one  of  several  dis- 
tinct descriptions  upon  which  no  suit 
can  be  maintained.  It  is  clear,  there- 
fore, that  the  antithesis  predicated  has 
I  no  tendency  whatever  to  show  that  the 
I  courts  are  warranted  in  .withdrawing 
such  transactions  from  the  "illegal'' 
category.  There  is  a  complete  petitio 
principii  involved  in  the  argument 
that,  because  they  do  not  belong  to 
certain  specified  classes  of  "illegal" 
contracts,  they  are  not  themselves 
"illegal."  Furthermore,  apart  from 
this  consideration,  it  is  to  be  remarked, 
that,  so  far  as  regards  the  contrast  with 
transactions  which  are  inconsistent  With 
publio  policy  is  concerned,  several  courts 
have  taken  the  position  that  one  ground 
upon  which  unauthorized  transactions 
may  properly  be  treated  as  absolutely 
void  is  that  they  actually  do  violate  pub- 
lie  policy.  See  §  15,  supra.  It  is  plain, 
therefore,  that,  even  with  respect  to  the 
fundamental  concept  upon  which  the  con- 
trast is  based,  there  is  such  a  difference 
of  opinion  as  to  render  it  almost  value- 


*  How  far  some  courts  have  traveled  from 
this  elementary  conception  is  apparent  from 
such  a  passage  as  the  following:  *'The 
term  'ultra  vires*  has  been  used  without 
accurate  discrimination.  Certain  contracts 
on  the  part  of  corporations  may  be  pro- 
hibited by  positive  law,  either  statutory  or 
common.  Where  such  contracts  are  made 
by  corporations,  they  are,  of  course,  unlaw- 
ful. They  are  mala  prohibita  and  void, 
for  the  same  reason  that  the  prohibited 
contract  of  an  individual  would  be  void. 
Yet  courts  have  termed  them  'ultra  vires,' 
1..R.A.1917A. 


and  have  then  proceeded  to  say  that  ultra 
vires  contracts  were  void,  and  might  be  dis- 
regarded at  pleasure.  More  properly  speak- 
ing, ultra  vires  contracts  of  a  corporatioh 
are  such  as  do  not  in  any  manner  serve  the 
accomplinhment  of  the  purposes  for  which 
the  corporation  is  chartered.  They  are  con- 
tracts not  positively  forbidden,  but  implied- 
ly forbidden,  because  not  expressly  or  im- 
plied Iv  authorized."  Tourtelot  v.  Whithed 
(1900)  0  N.  D.  478,  84  N.  W.  8. 

« Several   cases   in    which  this   antithesis 
was  adverted  to  are  cited  in  §  17,  supra. 
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less  as  an  independent  support  of  the 
theory  under  discussion. 

F.  Doctrine  that  a  corporation  cannot 
he  estopped  front  pleading  ultra 
vires;  English  and  Scotch  decisions. 

19.  Historical  Rwnntary  of  oases  hear^ 
ing  upon  the  doctrine. 

In  an  early  case  in  which  an  action  of 
ejectment  was  brought  by  a  person  to 
whom  a  mortgage  had  been  executed  in 
excess  of  their  powers  by  the  trustees 
under  a  public  turnpike  act,  it  was  held 
that  they  were  not  estopped  by  their 
deed  from  insisting  that  the  mortgage 
was  unauthorized.^  The  effect  of  this 
decision  was  recently  declared  to  be  that 
"the  doctrine  of  estoppel  was  held  in- 
applicable ...  on  the  ground  that 
the  plaintiffs  were  a  public  body  with 
limited  powers  conferred  by  statute,  and 
could  not  exceed  those  powers."  *  In  the 
case  in  which  this  statement  was  made, 
the  court  went  stiH  further  and  held  that 
the  plaintiffs,  the  vestry  of  a  parish,  were 
neither  estopped  nor  precluded  by  laches 
or  acquiescence  from  bringing  an  action 
for  an  injunction  to  restrain  the  defend- 
ants from  using  a  certain  sewer.  These 
two  authorities,  although  they  have  no 
explicit  bearing  upon  the  question  wheth- 
er an  estoppel  may  be  created  by  the 
acceptance  of  the  benefits  of  an  ultra 
vires  contract,  are  so  broad  in  scope 
that   they  may  be  construed   as  nega- 


tiving by  implication  any  such  result,  so 
far  as  public  and  quasi-public  corpora- 
tions are  concerned.  It  should  also  be 
pointed  out  that  to  some  extent  they 
support  the  view  of  those  American 
courts  which  hold  it  to  be  inapplicable 
in  respect  to  corporations  of  these 
descriptions.    See  §§  47  and  48,  infra. 

The  reports  which  cover  the  period  be- 
tween the  date  of  the  earlier  oi:  the 
above-mentioned  decisions  and  the  time 
when  the  powers  of  incorporated  joint- 
stock  companies  b^an  to  engage  the  at- 
tention of  the  courts  contain  no  definite 
information  regarding  the  subject  con- 
sidered in  this  monograph.  But,  having 
regard  to  the  facts  involved,  the  cases 
belonging  to  this  period  are  antagonistic 
to  the  theory  that  an  estoppel  against 
pleading  a  want  of  power  can  be  pred' 
icated  from  the  mere  fact  of  an  accept' 
ance  of  the  benefits  of  a  contract.'  It 
should  be  observed,  however,  that  one  of 
them  affords  some  slight  support  to  the 
doctrine  discussed  in  §§  9  et  seq.,  supra, 
that  an  action  may  be  maintained  upon 
a  contract  which  amounts  merely  to  an 
abuse  of  corporate  powers,  by  a  person 
who  is  not  affected  with  notice  of  such 
abuse.* 

In  the  few  instances  in  which  the  point 
has  been  explicitly  adverted  to  by  the 
courts  when  dealing  with  the  liabilities 
of  companies  organized  under  special 
acts  or  general  statutes,  it  has  been  laid 
down   that  "no  corporate  body  can  be 


iFairtitle  ex  dem.  Mytton  v.  Gilbert 
(1787)  2  T.  R.  169, 100  Eng.  Reprint,  91,  1 
Revised  Rep.  455,  11  Eng.  Rul.  Gas.  52. 

»St.  Mary,  Islington  v.  Hornsey  Urban 
Dist.  Council  [1900]  1  Ch.  (Eng.)  695. 

«Broughton  v.  Manchester  &  S.  Water- 
works (1819)  3  Barn.  &  Aid.  1,  106  Eng. 
Reprint,  664,  22  Revised  Rep.  278.  The 
ground  upon  which  assumpsit  was  held  not 
to  be  maintainable  on  the  indorsement  of  a 
be  maintainable  on  the  indorsement  of  a 
bill  by  a  trading  company  was  that  the  con- 
tract violated  a  prohibitory  statute. 

In  Dickinson  v.  Valpy  (1829)  10  Barn. 
&  C.  128,  109  Eng.  Reprint,  399,  5  Mann.  & 
R.  126,  8  L.  J.  K.  B.  51,  19  Eng.  Rul.  Cas. 
423,  an  action  brought  against  a  mining 
company  by  the  indorsee  for  value  of  a  bill 
of  exchange  was  held  not  to  be  maintain- 
able for  the  reason  that  there  was  no  evi- 
dence to  show  that  the  company  was  au- 
thorized to  draw  such  a  bill.  But  the 
company  in  this  instance  was  apparently 
unincorporated. 

In  Hill  V.  Manchester  &  S.  Waterworks 
(1831)  2  Barn.  &  Ad.  544,  109  Eng.  Reprint, 
1245,  Taunton,  J.,  remarked:  "A  party  is 
estopped  by  his  own  recital  of  a  particular 
fact  in  a  deed,  and  although  there  is  an 
exception  where  fraud  or  an  illegal  purpose 
L.R.A.1917A. 


can  be  shown,  the  pleas  here  do  not  bring 
the  case  within  It." 

*In  Slark  v.  Highgate  Archway  Co. 
(1814)  6  Taunt.  792,  128  Eng.  Reprint,  904, 
a  portion  of  the  headnote  runs  as  follows: 
"If  a  corporation  is  authorized  t6  raise 
money  on  promissory  notes  for  a  particular 
purpose,  semble  that  evidence  may  be  re- 
ceived to  impeach  the  notes  by  showing  they 
were  issued  for  another  purpose."  There 
is  apparently  nothing  in  the  judgment  itself 
which  warrants  this  suggestion.  But  in 
the  statement  of  what  took  place  on  the 
trial  we  are  told  that  Gibbs,  Ch.  J.,  rejected 
the  evidence  of  the  purpose  for  whicn  the 
notes  were  made,  thinking  that  if  the  com- 
pany was  warranted  by  their  act  in  issuing 
notes  payable  to  order,  it  could  not  be  the 
intention  of  the  act  that  an  innocent 
indorsee  for  a  valuable  consideration  should 
be  bound  to  look  to  a  fact  of  which  he  must 
necessarily  be  ignorant,  viz.,  the  reason.*^ 
which  induced  the  company  to  issue  those 
notes,  or  should  be  affected  by  the  circum- 
stances that  the  makers  of  the  notes  had  it 
in  their  minds  to  apply  the  money  thereby 
raised  to  one  purpose  or  to  another.  He 
thought  the  statute  must  be  considered  as 
merely  directory  as  to  that  point. 
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bound  by  estoppel  to  do  something  be- 
yond their  powers."  •  This  theory,  it  is 
clear,  necessarily  results  from  the  posi- 
tion taken  by  the  English  courts  that  the 
unauthorized  contracts  of  such  compa- 
nies are  absolutely  void.  See  §§  15  and 
16,  supra. 

One  of  the  consequences  of  this  theory 


is  that,  in  an  action  founded  on  an  ultra 
vires  contract,  the  right  of  recovery  can- 
not be  predicated  from  the  fact  that,  by 
reason  of  that  -which  has  been  done  in 
pursuance  of  the  contract,  benefit  has 
accrued  to  the  defendant,  or  damage  has 
been  sustained  by  the  plaintiff.^  Having 
regard  to  the  facts  involved  in  the  cases 


*Fry,  L.  J.,  in  British  Mut.  Bkg.  Co.  v. 
Chamwood  Forest  R.  Co.  (1887)  L.  R.  18  Q. 
B.  Div.  (Eng.)  719,  66  L.  J.  Q.  B.  N.  S.  449, 
67  L.  T.  N.  S.  833,  35  Week.  Rep.  590,  52  J. 
P.  150.  This  was  one  of  the  grounds  upon 
which  it  was  held  that  the  defendant  could 
not  be  held  liable  for  lopa  arising  from  false 
and  fraudulent  representations  made  by  its 
secretary  with  regard  to  the  validity  of  cer- 
tain debenture  stock.  Bowen,  L.  J.,  ob- 
served: ''It  is  said  that  the  secretary  was 
clothed  ostensibly  with  a  real  or  apparent 
authority  to  make  representations  as  to  the 
genuineness  of  the  debentures  in  question ; 
but  no  action  of  contract  lies  for  ,a  false 
reprcRentation  unless  the  maker  of  it  or  his 
principal  has  either  contracted  that  the 
representation  is  true,  or  is  estopped  fi-om 
denying  that  he  has  done  so.  In  the  present 
case  the  defendant  company  could  not  in 
law  have  so  contracted,  for  any  such  con- 
tract would  have  been  beyond  their  corpo- 
rate powers.  And  if  they  cannot  contract, 
how  can  they  be  estopped  from  denying 
that  they  have  done  so  ?  The  action  against 
them,  therefore,  to  be  maintainable  at  all, 
must  be  an  action  of  tort  founded  on  deceit 
and  fraud." 

In  Bishop  v.  Balkis  Consol.  Co.  (1890)  L. 
R.  25  Q.  B.  Div.  (Eng.)  77,  where  the  ques- 
tion involved  was  whether  the  defendant 
company  was  so  estopped  by  its  secretary's 
"certification"  of  a  certain  transfer  of  its 
shares,  Vaughan  Williams,  L.  J.,  adopted 
without  any  expression  of  doubt  as  to  its 
correctness^  the  statement  of  Fry,  L.  J.,  in 
the  above  case,  although  he  disagreed  with 
the  decision  itself.  Upon  the  facts  of  the 
case,  which  are  not  relevant  to  the  present 
discussion,  the  action  was  held  not  to  be 
maintainable,  both  by  him  and  by  the  court 
of  appeal.  See  (1890)  L.  R,  26  Q.  B.  Div. 
512.  That  he  was  mistaken,  however,  in 
considering  the  case  governed  by  the  obser- 
vations of  Bowen  and  Fry,  L.  JJ.,  in  the 
earlier  one,  was  declared  by  Lindley,  L.J., 
who  pointed  out  that  there  was  "nothing 
ultra  vires  in  the  case"  before  the  court,  as 
there  was  in  that.  So  far  as  regards  this 
part  of  his  remarks,  he  evidently  adopted 
the  views  of  Sir  H.  Davey  (afterwards  Lord 
Davey),  who  in  his  argument  as  counsel 
thus  referred  to  the  earlier  case:  **The 
principle  of  that  decision  was  that  neither 
by  contract  nor  by  estoppel  can  a  company 
be  compelled  to  do  that  which  is  ultra  vires. 
It  is  in  no  way  inconsistent  with  Re  Bahia 
A  S.  F.  R.  Co.  (1868)  L.  R.  3  Q.  B.  (Eng.) 
684,  9  Best.  A  S.  844.  37  L.  J.  Q.  B.  N.  S. 
176,  18  L.  T.  N.  8.  467,  16  Week.  Rep.  862, 
in  which  no  such  difficulty  arose.  Looking 
at  the  matter  on  principle,  why  should  a  | 
T..R.A.1917A. 


company  be  bound  by  estoppel?  A  com- 
pany is  a  legal  corporation  with  certain 
strictlv  defined  powers.  It  is  difficult  to  see 
how  tney  can  be  bound  by  estoppel  to  do 
that  which  they  could  not  contract  to  do. 
A  contract  to  increase  their  capital  beyond 
the  authorized  amount  would  be  illegal, 
and  therefore  void." 

In  Re  Companies  Acts  (1888)  L.  R.  21  Q. 
B.  Div.  (Eng.)  302,  Cave,  J.,  said;  "It  is 
well  established  that  a  corporate  body  can- 
not be  estopped  by  deed  or  otherwise  from 
showing  that  it  had  no  power  to  do  that 
which  it  purports  to  have  done," — citing 
Fairtitle  ex  dem.  Mytton  v.  Gilbert  (1787) 
2  T.  R.  169,  100  Eng.  Reprint,  91, 1  Revised 
Rep.  465. 11  Eng.  Rul.  Cas.  52,  note  1,  supra. 

«ln  NorM-ich  v.  Norfolk  R.  Co.  (1855)  4 
El.  &  Bl.  397,  119  Eng.  Reprint,  143,  Erie, 
J.,  made  the  following  remarks:  "In  re- 
spect also  of  the  subject  matter  of  the 
suit,  the  question  in  equity  is  whether 
the  interest  of  the  shareholders  is  put  into 
hazard  to  an  unreasonable  degree  beyond 
what  he  is  presumed  to  have  assented  to  in 
subscribing?  •  And,  if  so,  his  interest  is 
protected  according  to  equity.  At  law  the 
question  is  whether  a  contract  is  in  a  class 
that  is  impliedly  prohibited,  and  so  void; 
if  it  is,  whoever  is  defendant  is  entitled  to 
unqualified  success,  and  the  judgment  must 
be  in  his  favor  though  he  may  have  know- 
ingly procured  the  unlawful  contract,  and 
have  profited  by  it  to  the  extent  of  receiv* 
ing  the  consideration  for  the  promise  which 
he  alleges  to  be  void,  or  though  he  may 
have  damaged  the  plaintiff  by  his  neg- 
ligence in  the  performance  of  that  which 
the  plaintiff  supposed  to  be  a  lawful  con- 
tract, but  which,  after  judgment  for  the 
defendant,  he  must  be  taken  in  1:  w  to  have 
known  to  be  unlawful." 

In  Ernest  v.  NichoUs  (1857)  6  H.  L.  Cas. 
401,  10  Eng.  Reprint,  1351,  Lord  Wensley- 
dale  made  the  following  remarks  in  a  case 
where  one  insurance  r^ompany  had  taken 
over  the  business  and  accounts  of  another 
and  received  the  premiums  due  to  the  lat- 
ter: "It  is  a  captivating  argument  for  a 
jury,  and  jurymen  are  very  often  misled  by 
it  in  thetie  cases  of  joint-stock  companies, 
but  it  is  very  likely  to  produce  injustice, 
that  the  company  has  had  the  benefit  of 
the  plaintiff's  goods  or  service  or  money, 
whereas,  for  the  purpose  of  contract,  the 
company  exists  only  in  the  directors  and 
officers  acting  by  and  according  to  the  deed ; 
and  by  the  statute  law  the  company  is  no 
more  liable  than  a  corporation  by  charter, 
for  the  act  of  one  or  more  of  its  members, 
who  are  distinct  persons  by  law." 

Two  of  the  propositions   formulated   in 
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reviewed  in  the  following  section,  it  is 
apparent  that  this  doctrine,  even  when 
it  was  not  explicitly  referred  to,  must 
always  have  been  taken  for  granted  by 
the    courts  which  decided  them. 

In  one  case  we  find  the  law  stated  as 
follows:  "There  is  no  ground  whatever 
for  the  argument  that  a  contract  or  in- 
strument which  fails  in  a  court  of  law  by 
reason  of  its  illegality  can  nevertheless 
he  enforced  in  equity,  because  money  has 
been  paid  and  received  in  respect  of  that 
contract.  Equitable  terms  can  be  im- 
posed on  a  plaintiff  seeking  to  set  aside 
an  illegal  contract  as  the  price  of  the 
relief  he  asks;  but,  as  to  any  claims 
sought  to  be  actively  enforced  on  the 
footing  of  an  illegal  contract,  the  de- 
fense of  illegality  is  as  available  in  a 
court  of  equity  as  it  is  in  a  court  of 
law."  ' 

An  important  consequence  of  the 
theory  adopted  by  the  English  courts  is 
indicated  by  a  decision  of  the  privy  coun- 
cil to  the  effect  that  a  railway  company 


,  which  had  entered  into  an  agreement  be- 
yond its  powers,  and  had  consented  to  a 
judgment  against  it  in  an  action  brought 
on  that  agreement,  was  nevertheless  en- 
titled to  impeach  both  the  agreement  and 
the  judgment.* 

From  the  foregoing  statement  of  the 
law,  and  the  decisions  reviewed  in  the 
following  section,  it  is  clear  that  the 
English  authorities  are  entirely  adverse 
to  the  application  of  the  principle  of 
estoppel,  and  that  all  the  instances  in 
which  they  have  been  cited  by  American 
courts  are  simply  indicative  of  a  mis- 
apprehension with  regard  to  their  actual 
purport.® 

20,  lUustrative   decisions. 

The  cases  which,  either  expressly  or  by 
implication,  must  be  regarded  as  prece- 
dents adverse  to  the  theory  that  a  cor- 
poration which  has  received  the  benefits 
accruing  from  the  performance  of  a  con- 
tract by  the  other  party  is  estopped  from 
raising  the  defense  of  ultra  vires,  are 


Brice  on  Ultra  Vires  are  as  follows:  LVII. 
Contracts  of  this  kind  are  not  only  objec- 
tionable beforehand,  but,  even  if  acted  upon, 
they  may  be  repudiated  by,  and  cannot  bo 
enforced  against,  the  corporations,  p.  183. 
CCLIV.  The  mere  fact  that  t^  corporation 
lias  received  the  consideration  of,  or  other- 
wise derived  advantage  from,  a  contract 
ultra  vires,  does  not  involve  it  in  any  lia- 
bility upon  such  contract,  p.  707. 

In  Lindley  on  Companies,  vol.  1,  6th  ed. 
hk.  2,  chap.  T).  §  2,  p.  2»2,  the  rule  is  laid 
down  that,  "if  the  directors  of  a  company, 
enter  into  a  contract  which  is  not  binding 
on  the  company,  either  upon  the  ground 
that  the  contract  is  ultra  vires  or  upon  any 
other  ground,  the  company  is  not  liable  on 
the  contract  simply  because  it  has  had  the 
benefit  thereof." 

7Giffard,  L.  J.,  in  Re  Cork  &  Y.  R.  Co. 
(1869)  L.  R.  4  Ch.  (Bng.)  748.  In  the  same 
case  Ix)rd  Hathcrley  said  that  a  security 
issued  ultra  vires  is  "just  as  void  in  equity 
as  at  law,  being  contrary  altogether  to,  and 
absolutely  forbidden  by,  statute." 

See  also  the  statemenc  of  Buckley,  L.  J., 
which  is  quoted  at  the  end  of  the  following 
section. 

« Great  North-West  C.  R.  Co.  v.  Charle- 
bois  [1899]  A.  C.  (Eng.)  114,  68  L.  J.  P.  C. 
X.  S.  25,  79  L.  T.  X.  S.  35,  reversing  Charle- 
bois  V.  Delap  (1896)  26  Can.  S.  C.  221. 

9  For  example,  in  the  leading  case  of 
Whitnev  Arms  Co.  v.  Barlow  (1875)  63 
N.  Y.  62,  20  Am.  Rep.  504,  the  following  de- 
cisions are  cited:  Kx  parte  Chippendale 
(1853)  4  DeG.  M.  &  G.  19,  43  Eng.  Reprint. 
415.  18  Jur.  710;  Re  National  Pernianent 
Bon.  Bide.  Soc.  (1869)  L.  R.  5  Ch.  (Eng.) 
.309;  Re  Cork  &  Y.  R.  Co.  U  R.  4  Ch.  (Eng.) 
748,  .S9  L.  J.  Ch.  N.  S.  277,  21  L.  T.  N.  S. 
735,  18  Week.  Rep.  26;  Fishmongers'  Co.  v. 
L.R.A.1917A. 


Robertson  (1843)  5  Mann.  &  G.  131,  134 
Eng.  Reprint,  510,  6  Scott,  N.  R.  50,  12  L. 
J.  C.  P.  N.  S.  185.  How  unwarrantable 
was  the  citation  of  the  first  and  third  of 
these  cases  is  shown  at  the  conclusion  of  § 
22,  infra.  The  eflfect  of  the  second  case  is 
stated  in  §  20,  note  13,  infra.  The  fourth 
case  did  not  involve  an  ultra  vires  contract 
at  all,  but  merely  one  which  was  invalid 
for  want  of  a  seal.  Owing  to  a  similar 
mistake  as  to  its  purport,  it  was  also  cited 
as  an  authority  on  the  subject  of  estoppel 
in  Ilavs  V.  (^«a1]on  Gaslight  &  Coal  Co. 
(1876)  29  Ohio  St.  330,  and  Larwell  v. 
ITanover  8av.  Fund  Soc.  (1883)  40  Ohio 
St.  274. 

Nor  is  it  easy  to  understand  how  the 
court  which  decided  North  Hudson  Mnt. 
Bldg.  &  L.  Asso.  V.  First  Nat.  Bank  (1890) 
79  Wis.  31,  11  I^R.A.  845,  47  N.  W.  30O, 
could  have  imagined  that  the  principle  of 
estoppel  was  embodied  in  Shrewsburv  &  B. 
R.  Co.  v.  London  &  N.  W.  R.  Co.  (18)52)  16 
Bcav.  441,  61  Eng.  Reprint,  848.  For  the 
actual  effect  of  that  case,  see  §  20,  note  12, 
infra. 

The  general  statement  in  Denver  F.  Ins. 
Co.  V.  McClelland  (1885)  9  Colo.  11,  59  Am. 
Rep.  134,  9  Pac.  771,  that  the  doctrine  of 
estoppel  "is  supported  by  the  authority 
of  English  cases"  is  so  amazingly  erroneous 
that  the  only  apparent  way  of  accounting 
for  it  is  to  assume  that  the  court  had  never 
examined  those  cases  for  itself. 

The  review  of  the  English  cases  in  Bath 
Gaslight  Co.  v.  Claffv  (1896)  151  N.  Y.  24, 
36  L.R.A.  664,  45  N.  E.  390,  although  it  docs 
not  contain  any  absolute  errors  similar  to 
those  noticed  above,  is  so  incompleve  as  to 
be  misleading  with  regard  to  the  real  state 
of  the  authorities. 
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tabulated  below  with  reference  to  the 
nature  of  the  particular  transactions  un- 
der review. 

Contracts  incidental  to  the  conduct  of 
an  unauthorized  business  or  undertak- 
ing.* 

Purchase  of  shares  of  the  corporation 
itself.* 


Purchase  of  shares  in  another  com- 
pany.' 

Purchase  of  the  business  and  assets  of 
another  company.^ 

Contracts  relating  to  the  amalgamation 
of  companies.^ 

Contracts  involving  the  application  of 
corporate  funds.     Decisions  have  been 


1  In  Sinclair  v.  Brougham  [1914]  A.  C. 
(Eng.)  3fl8,  83  L.  J.  Ch.  N.  S.  465,  111  L.  T. 
N.  S.  1,  30  Times  L.  R.  315,  58  Sol.  Jo.  302, 
affirming  upon  this  point  Re  Birkbeck 
Permanent  Ben.  Bldg.  Soc.  [1912]  2  Ch. 
(Eng.)  183,  81  L.  J.  Ch.  N.  S.  760,  106  L. 
T.  N.  S.  968,  28  Times  L.  R.  451  (for  a  more 
complete  statement  of  the  facts,  see  §§  4 
and  6  of  the  note  to  Crowder  State  Bank 
V.  ^tna  Powder  Co.  post,  1026),  it  was  held 
in  proceedings  for  the  winding  up  of  a 
building  society,  that  it  had  exceeded  its 
powers  in  carrying  on  a  banking  business, 
that  all  contracts  made  in  pursuance  in 
that  business  were  also  ultra  vires,  and  that 
for  this  reason  no  legal  or  equitable  debts 
were  created  by  the  deposits  which  it  had 
received  while  carrying  on  that  business. 
Vor  an  earlier  case  involving  similar  con- 
tracts, see  Re  Bottomgate  Industrial  Co-op. 
Soo.  (1892;  Q.  B.  Div.)  66  L.  T.  N.  S.  (Eng.) 
712,  40  Week.  Rep.  139,  66  J.  P.  216. 

In  Birkbeck  Permanent  Ben.  Bldg.   Soc. 


282,  26  Scot.  L.  R.  185,  the  transaction  was 
set  aside,  after  ten  years,  in  liquidation 
proceedings,  and  the  trustees  of  the  de- 
ceased vendor  were  placed  on  the  register. 

Sin  Royal  Bank  of  India's  Case  (1869) 
L.  R.  4  Ch.  (Eng.)  252,  19  L.  T.  N.  S.  805, 
17  Week.  Rep.  359,  affirming  (1868)  L.  R. 
7  .Eq.  01,  19  L.  T.  N.  S.  444,  a  banking  com- 
pany, I.,  advanced  money  on  a  deposit  of 
the  shares  of  Company  A.,  and  subsequent- 
ly had  them  transferred  into  its  own  name. 
It  was  registered  as  shareholder,  sold  some 
of  the  shares  and  received  the  purchase 
money,  and  received  the  dividends  on  the 
rest.  In  proceedings  for  the  winding  up 
of  Company  A.,  it  was  held  that,  although 
the  acts  of  ownership  exercised  by  Company 
I.  over  the  shares  would  not  have  prevented 
its  repudiating  them  if  the  transaction  had 
been  ultra  vires.  Company  I.  as  rightly 
placed  on  the  list  of  contributories,  be- 
cause the  transaction  was  not  ultra  vires. 

In   Ex   parte  Liquidators    (1878;    C.   A.) 


V.  Birkbeck   (1913)   29  Times  L.  R.   (Eng.)  i  L.  R.  8  Gi.  Div.  (Eng.)  079,  where  the  B.  X. 
218,  a  certain  sum  was  shown  in  the  same  i  Company  had,  in  pursuance  of  a  contract 


proceedings  to  be  due  as  dividends  to  one 
who  was  a  customer  of  the  society  in  the 
banking  business  carried  on  by  it,  and  who 
occupied  offices  belonging  to  it.  The  liqui- 
dator agreed  to  treat  this  sum  as  a  set-off 


for  the  purchase  of  the  business  of  the  B. 
C.  Company,  whose  deed  of  settlement  con- 
tained no  power  to  sell  it.  procured  a  trans- 
fer of  all  the  shares  of  the  B.  C.  Company 
and  remained  registered  for  several  years  as 


against  a  claim  for  rent  due  in  respect  to  j  a  shareholder,  it  was  held  that,  as  the  tran.s 
the  offices.     After  the  above  decision  had    fer  of  the  shares  to  the  B.  N.  Company  was 


been  rendered,  the  official  receiver  sued  fo.- 
the  full  amount  of  the  rent.  Held,  that  the 
agreement  with   the  liquidator  was  not  a 


ultra  vires,  it  could  not  be  placed  in  the 
list  of  contributories  to  the  B.  C.  Company 
after  an  order  had  been  made  for  windinsr 


defense,  because  there  was  no  debt  due  to    it  up. 


the  defendant  from  the  society  at  the  time 
when  that  agreement  was  made. 

In  Re  Birkbeck  Permanent  Ben.  Bldg. 
Soc.  [19131  1  Ch.  (Eng.)  400,  82  L.  J. 
Ch.  N.  S.  232.  108  L.  T.  N.  S.  211,  29 
Times  L.  R.  256,  20  Manson,  150,  it  was 
held   in  the  same  proceedings  that  certain 


4  Ernest  v.  Nicholls  (1857)  6  H.  L.  Cas. 
401,  10  Eng.  Reprint,  1351,  reversing  Re 
Sea  Fire  &  Life  Assur.  Co.  (1854)  5  DeG. 
M.  &  G.  465,  43  Eng.  Reprint  951  (action  for 
money  alleged  to  be  due  under  the  contract). 

In  the  Era  Life  &  F.  Assur.  Co's.  Case 
(1862)  1  Do  G.  J.  &  S.  29,  46  Eng.  Reprint. 


clerks  could  not  prove  for  the  capital  value  12,  affirming  (1862)  2  Johns.  &  H.  408,  70 
of  pensions  stipulated  to  be  paid  in  respect  |  Eng.  Reprint,  1117,  the  ground  upon  which 
to  services  rendered  while  the  society  was  ;  the  court  of  appeal  proceeded  was  that  the 
engaged  in  the  banking  business.  Era   Company's   purchase  of  another   com- 

In  Bateraan  v.  Ashton-under-Lyne  (1858)  j  pany*8  business  was  not  ultra  vires. 
3  Hurlst.  &  N.  (Eng.)  323,  27  L.  J.  Exch.  N.  i  »*In  Balfour  v.  Ernest  (1859)  6  C.  B.  N. 
S.  458,  6  Week.  Rep.  829,  where  the  right  S.  601,  141  Eng.  Reprint,  242,  28  L.  J.  C. 
of  an  employee  to  recover  for  services  was  "  P.  N.  S.  170,  5  Jnr.  N.  S.  439,  7  Week.  Rep. 
disputed  on  the  ground  that  they  had  been  207,  it  was  held  that  an  insurance  company 
rendered  with  respect  to  an  undertaking  !  was  not  Iwund  by  a  bill  of  exchange  ac- 
which  was  illegal  as  regards  the  waterworks  |  cepted  by  its  directors  on  its  behalf  for  a 
company,  wiiose  plant,  etc.,  had  been  pur-  |  debt  incurred  by  another  insurance  coin- 
chased  by  the  defendant  municipality,  three  ;  pany,  which  had  been  amalgamated  with 
members  of  the  court  held  the  action  to  be  the  first,  such  amalgamation  not  being  aii- 
maintainable  for  the  reason  that  the  under-  j  thorized  by  the  deed  of  settlement  of  the 
taking  was  legal.  Bramwell,  B.,  dissented  company  in  whose  behalf  the  bill  had  been 
on  the  ground  that  it  was  ultra  vires.  [  accepted. 

« In  General  Property  Invest.  Co.  V.  Math-  In  the  Era  AssuK  Co.  Case  (1862^  2 
eson  (1888)  16  Sc.  Sess.  Cas.  4th  series,  Johns.  &  H.  408,  70  Eng.  Reprint,  1117. 
L.K.A.1917A.  61 
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rendered  denying:  the  right  of  action  up- 
on a  contract  to  pay  money  to  a  land- 
owner in  consideration  of  his  abandon- 
ing his  opposition  to  the  passage  of  a 
railway  bill ;  ®  upon  a  contract  to  pay 
money  to  a  member  of  the  House  of 
Lords  for  his  support  in  obtaining 
the  passage  of  a  railway  bill;''  up- 
on a  contract  as  to  the  disposition 
of  money  remaining  after  the  expenses 
of  obtaining  the  passage  of  a  rail- 
way bill  had  been  defrayed ;  •  upon 
an  absolute  covenant  to  pay  a  specified 
sum  within  three  months  after  the  pass- 
ing of  a  railway  bill,  as  a  personal  com- 
pensation to  the  plaintiff  for  the  assumed 
inconvenience  and  injury  described  in 
it ;  ^  upon  a  contract  by  which  a  lessee 
railway  company  agreed  to  pay  the  lessor 
the  costs  incurred  by  the  lessor  in  ap^ 
plications  to  Parliament  made  at  the  in- 
stance of  the  lessee,  for  the  purpose  of 


obtaining  powers  which  the  lessee 
considered  it  desirable  that  the  lessor 
should  possess ;  ^^  upon  a  contract  by 
which  a  railway  company  agreed  that, 
unless  certain  works  were  completed 
within  twelve  months,  whether  an  act  of 
Parliament  then  agreed  to  be  obtained 
should  be  passed  or  not,  the  defendant 
or  another  specified  railway  company 
would  pay  the  plaintiffs  a  certain  sum  by 
way  of  liquidated  damages;  ^^  and  upon 
a  contract  by  which  two  competing  rail- 
way companies  came  to  an  agreement  for 
dividing  the  profits  earned  by  both,  and 
for  regulating  the  traffleon  their  lines.  ^' 
Contracts  for  the  borrowing  of  money. 
The  nonenforeeability  of  transactions 
under  this  head  has  been  predicated  on 
one  or  other  of  the  following  grounds: 
(1)  That  the  contract  was  made  by  a 
company  which  had  no  power  at  all  to 
borrow;  ^*  (2)  that  the  contract  had  no 


where  a  life  and  fire  assurance  society  pur- 
chased the  business  of  a  life  assurance 
company,  taking  all  the  assets  and  under- 
taking all  the  liabilities,  it  was  held  that 
the  transaction  Avas  ultra  vires;  that  se- 
curities under  the  seal  of  'he  purchasing 
company,  given  in  carrying  out  this  ar- 
rangement to  creditors  of  tne  selling  com- 
pany, were  void;  and  that  such  creditors 
were  not  entitled  to  prove  against  the  pur- 
chasing company  in  winding-up  proceedings. 

•  Preston  v.  Liverpool,  M.  &  N.  Junction 
R.  Co.  (1856)  6  H.  L.  Gas.  605,  10  Eng.  Re- 
print, 1037,  25  L.  J.  Ch.  N.  S.  421,  2  Jur. 
N.  S.  241,  4  Week.  Rep.  383.  Compare  also 
Gage  V.  Newmarket  R.  Co.  (1852)  18  Q. 
B.  457,  118  Eng.  Reprint,  173,  21  L.  J.  Q. 
B.  N.  S.  398,  16  Jur.  1136,  7  Eng.  Ry.  &  C. 
Cas.  168. 

7  Shrewsbury  v.  North  Staffordshire  R. 
Co.  (1865)  L.  R.  1  Eq.  (Eng.)  593,  35  L.  J. 
Ch.  N.  S.  156,  12  Jur.  N.  S.  63,  13  L.  T.  N. 
S.  648,  14  Week.  Rep.  220. 

8  In  Mann  v.  Edinburgh  Northern  Tram- 
ways Co.  [1893]  A.  C.  (Eng.)  69,  62  L.  J. 
P.  C.  N.  S.  74,  1  Reports,  86.  68  L.  T.  N. 
S.  06,  57  J.  P.  245,  the  defendants  were 
required  to  account  for  the  sum  which  re- 
mained in  their  hands  after  defraying  the 
expenses  out  of  the  amount  transferred  to 
them  for  that  purpose, — a  decision  which 
obviously  imports  that,  if  that  amount 
had  still  been  in  the  possession  of  the  com- 
pany, the  defendants  could  not  have  re- 
covered it. 

•  Taylor  v.  Cliichester  &  M.  R.  Co.  (1867) 
L.  R,  2  Exch.  (Eng,)  356  (action  brought 
upon  a  covenant  by  which  the  defendants 
hound  themselves,  in  the  event  of  a  bill 
then  pending  in  Parliament  being  passed 
into  an  act,  to  pay  to  the  plaintiff,  within 
three  months  next  after  the  passing  of  the 
bill,  the  sum  of  £2,000). 

10  Kast  Anf?linn  R.  (Do.  v.  Kastern  Coun- 
ties R.  Co.  (1861)  11  G.  B.  775,  138  Eng. 
Reprint,  680,  21  L.  J.  C.  P.  N.  S.  23,  10 
L.R.A.1917A. 


Jur.  249,  22  Eng.  Rul.  Cas.  21,  approved  by 
Lord  Cran worth  ia  Eastern  Counties  R.  Co. 
V.  Hawkes  (1855)  5  H.  L.  Cas,  331,  10  Eng. 
Reprint,  928,  24  L.  J.  Ch.  N.  S.  601,  3  Week. 
Rep.  609. 

"Norwich  v.  Norfolk  R.  Co.  (1855)  4  El. 
&  Bl.  397,  119  Eng.  Reprint,  143,  3  C.  L, 
R.  519,  24  L.  J.  Q.  B.  N.  S.  105, 1  Jur.  N.  S. 
344. 

^  Shrewsbury  &  B.  R.  Co.  v.  London  & 
N.  W.  R.  Co.  (1852)  16  Bcav.  441,  51  Eng. 
Reprint,  848. 

IS  In  Re  National  Permanent  Ben.  Bldg. 
Soc.  (1869)  L.  R.  5  Ch.  (Eng.)  309,  the  pe- 
tition for  a  winding-up  order,  presented  by 
a  person  from  whom  the  directors  of  a 
benefit  building  society  had  borrowed  a  sum 
of  money  for  the  purpose  of  advancing  it 
to  the  members  on  the  security  of  their 
shares,  was  dismissed  on  the  ground  that 
the  petitioner  had  no  legal  or  equitable 
debt  against  the  company.  The  grounds 
upon  which  it  was  held  that  there  was  no 
equitable  debt  are  stated  in  §  22,  infra. 

In  Blackburn  Bldg.  Soc.  v.  Cunliffe  (1882; 
C.  A.)  L.  R.  22  Ch.  Div.  (Eng.)  61,  a  benefit 
building  society  which  had  no  power  to  bor- 
row money  were  permitted  by  their  bankers 
to  overdraw  their  account  to  a  large 
amount.  Afterwards  an  agreement  was 
signed  by  the  officers  of  the  society  and 
confirmed  by  the  directors,  stating  that 
certain  deeds  of  borrowing  members  which 
had  been  deposited  with  the  bankers  were 
deposited  not  only  for  safe  custody,  but  as 
a  security  for  the  balance  from  time  to 
time  due.  In  proceedings  for  winding  up 
the  society,  the  bankers  claimed  to  retain 
the  deeds  as  security  for  the  balance  of 
their  account.  The  solicitors  on  both  sides 
signed  an  admission  that  some  part  of  th«* 
money  overdrawn  was  applied  in  payment 
of  members  withdrawing  from  the  society, 
and  the  remainder  in  payment  of  salaries, 
legal  expenses,  and  expenses  of  mortgaged 
property.     Ileld,   that   the  overdrawing  of 
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^el&tion  to  any  of  the  specific  purposes 
for  which  the  company  was  authorized  to 
borrow ;  **     (3)     that     the     conditions 


precedent  to  the  exercise  of  a  granted 
power  of  borrowing  were  not  fulfilled 
in  the  making  of  th«  contract ; "   (4) 


the  bankere*  account  was  ultra  vires,  and 
that  the  bankers  had  consequently  no  liea 
on  the  deeds,  either  under  the  agreement 
or  by  the  course  of  dealing  with  the  society. 
An  appeal  from  this  decision  was  dismissed 
in  (1884)  L.  R.  9  App.  Cas.  857.  The  only 
point  presented  was  as  to  whether  the  bank> 
ers  were  entitled  to  claim  to  be  creditors, 
and  to  hold  the  securities  as  such  in  respect 
to  the  overdraft,  which  the  appellants  con- 
tended did  not  amount  to  borrowing.  The 
House  of  Lords  decided  that  allowing  the 
overdraft  was  equivalent  to  borrowing. 

In  Re  Guardian  Permanent  Ben.  Bldg. 
Soc.  (1882)  L.  R.  23  Ch.  Div.  (Eng.)  440,  52 
L.  J.  Ch.  N.  S.  857,  48  L.  T.  N.  S.  134,  32 
Week.  Rep.  73,  a  rule  of  the  society  per- 
mitted the  trustees  or  directors  to  borrow 
money  from  time  to  time  as  occasion  might 
require,  and  directed  that  such  money 
should  be  a  first  charge  on  the  funds  and 
property  of  the  society.  No  express  limit 
was  prescribed  as  to  the  amount  of  the  bor- 
rowing. The  court  of  appeal  held  that  this 
rule  was  invalid,  because  it  purported  to 
give  an  unlimited  power  to  borrow,  and 
that  consequently  borrowing  was  ultra 
vires  of  the  aociety.  But  the  decision  upon 
this  point  was  reversed  in  Murray  v.  Scott 
(1884)  L.  R.  9  App.  Cas.  <Eiig.)  519,  53  L. 
J.  Ch.  N.  S.  745,  61  L.  T.  N.  S.  462,  33  Week. 
Rep.  173,  <ML  the  ground  that  the  power  to 
borrow  must  be  construed  as  being  limited 
to  borrowing  for  the  proper  objects  of  the 
society,  TTiis  decision  was  followed  by 
Neville,  J.,  in  a  judgment  which  was  ap- 
proved as  a  wiiole,  in  Re  Birkbeck  Per- 
manent Ben.  Bldg.  Soc.  [1912]  2  Ch.  (Eng.) 
183,  81  L.  J.  Ch.  N.  S.  769,  106  L.  T.  N.  S. 
968,  28  Times  L.  R.  451,  affirmed  as  to  this 
point  in  Sinclair  v.  Broagham  [1914]  A.  C. 
(Eng.)  398,  83  L.  J,  Ch.  N.  S.  465,  111  L. 
T.  N.  S.  1,  30  Times  L.  R.  315,  58  SoL  Jo. 
302,  where  the  rule  of  the  society  in  ques- 
tion empowered  the  directors  to  borrow  to 
an  unlimited  extent. 

In  Agnew  v.  Murray  (1884)  L.  R.  9  App. 
Cas.  (Eng.)  619,  63  L.  J.  Ch.  N.  S.  746,  51 
L.  T.  N.  S.  462,  33  Week.  Rep.  173,  where 
the  rule  under  review  was  held  valid,  the 
dictum  of  Lord  Hatherley  in  Laing  v.  Reed 
(1869)  L.  R.  5  Ch.  (Eng.)  4,  Z9  L.  J.  Ch.  N. 
S.  1,  21  L.  T.  N.  S.  773,  18  Week.  Rep.  76, 
34  J.  P.  134,  as  to  the  invalidity  of  a  rule 
purporting  to  grant  an  unlimited  power  of 
borrowing,  was  disapproved. 

For  other  cases  relating  to  the  situation 
specified  in  the  text,  sec  Re  Professional,  C. 
&  L  Ben.  Bldg.  Soc.  (1871)  L.  R.  6  Ch. 
(Eng.)  661;  Re  Companies  Act  (1888)  L.  R. 
21  Q.  B.  Div.  (Eng.)  301. 

In  Re  Victoria  Permanent  Ben.  Bldg.  In- 
vest. &  Freehold  Land  Soc.  (1870)  L.  R.  9 
Eq.  (Eng.)  605,  39  L.  J.  Ch.  N.  S.  628,  22 
L.  T,  N.  S.  777,  18  Week.  Rep.  967,  34  J. 
P.  532,  the  directors  of  a  benefit  building 
society  received  money  on  deposit  from  per- 
L.R.A.19T7A. 


sons  who  did  not  subscribe  for  shares  in 
the  society,  and  gave  to  each  depositor  a 
book  called  a  "member's  deposit  book," 
which  contained  printed  rules  purporting 
to  be  "rules  of  the  deposit  branch,"  one  of 
which  provided  that  the  general  rules  of 
the  society  should  be  binding  on  all  persons 
who  might  make  deposits.  The  society  was 
wound  up  by  the  court,  and  the  advanced 
shareholders,  under  an  order  in  the  winding- 
up,  redeemed  their  shares.  Held,  that  the 
rules  of  the  society,  in  so  far  as  they 
authorized  borrowing  money  on  deposit, 
were  illegal  under  the  Building  Societies 
Act  (6  &  7  Wm.  IV.  chap.  32),  as  no 
limit  was  fixed  to  the  amount  which 
might  be  borrowed;  and  that  the  de- 
positors were  not  entitled  to  have  a 
call  made  upon  the  members  for  the  repay- 
ment of  their  deposits.  Held,  also,  that 
the  rules  did  not  authorize  the  borrowing  of 
money  from  persons  who  were  not  members 
of  the  society,  and  that  the  depositors  were 
bound  by  the  rules  of  the  society,  by  which 
the  advanced  shareholders  who  had  re- 
deemed their  shares  were  discharged  from 
all  connection  with  the  society;  and,  conse- 
quently, on  that  ground  also,  the  depositors 
were  not  entitled  to  have  a  call  made  on  the 
advanced  shareholders  for  the  repayment  of 
their  deposits. 

14  In  Moye  v.  Sparrow  (1870)  18  Week. 
Rep.  (Eng.)  400,  22  L.  T.  N.  S.  154,  the  right 
of  recovery  was  denied  on  the  ground  that 
the  money  in  question  had  not  been  bor- 
rowed for  the  purpose  which  alone  was  au- 
thorized by  the  rules  of  the  society. 

In  Re  Durham  County  Permanent  Invest. 
Land  &  Bldg.  Soc.  (1871)  L.  R.  12  Eq. 
(Eng.)  516,  the  first  rule  of  a  building  so- 
ciety stated  that  it  was  organized  for  cer- 
tain specified  purposes.  None  of  the  rules 
contained  any  borrowing  power,  but  subse- 
quently they  were  altered  so  as  to  give  the 
directors  "power  from  time  to  time  to  bor- 
row, for  the  purposes  of  the  society,  such 
sums  and  at  such  rates  of  interest  and  under 
such  terms  and  conditions  as  they  might 
think  proper  and  expedient."  Held,  that  the 
borrowing  power  thus  conferred  by  this 
altered  rule  was  strictly  limited  to  the  pur- 
poses of  the  society  as  stated  in  the  first 
rule,  and  that  persons  who  had  lent  money  to 
the  directors,  which  was  employed  in  a  loan 
to  another  society,  could  not  enforce  their 
claim  under  the  winding  up  of  the  society. 

1*  In  Chambers  v.  Manchester  &  M.  R.  Co. 
(1864)  5  Best  &  S.  588,  122  Eng.  Reprint, 
951,  33  L.  J.  Q.  B.  N.  S.  268,  10  Jur.  N.  S. 
700,  10  L.  T.  N.  S.  715,  12  Week.  Rep.  980, 
it  was  held  that  no  action  could  be  main- 
tained on  a  bond  given  for  money  which 
had,  in  contravention  of  the  enabling  act 
of  the  defendant,  been  borrowed  before  its 
capital  had  been  all  subscribed.  This  de- 
cision was  approved  in  Re  Cork  &  Y.  R.  Co. 
(1869)  L.  R.  4  Ch.  (Eng.)  748,  39  L.  J.  Ch. 
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that  the  amount  involved  was  greater 
than  that  which  the*  company  was 
expressly  authori;&ed  to  borrow.**  From 
whatever  cause  the  invalidity  of  the 
contract  arises,  the  lender  "is  a  person 
who  is  unable,  as  against  the  borrow- 
er, to  affirm  that  he  holds  a  debt, 
either  legal  or  equitable.  Neither  iu 
a  court  of  law  nor  in  a  court  of  equity 
can  he  affirm  that  he  is  a  creditor    .    .    . 


or  entitled  to  such  a  right  or  claim  as 
would  support  a  winding-up  petition.''  ^'' 
Even  the  remedy  of  an  action  for  money 
had  and  received  is  not  open  to  him. 
See  §  4  of  the  note  to  Crowder  State 
Bank  v.  ^^tna  Powder  Co.  post,  1026. 
In  a  case  which  involved  the  borrowing 
of  a  larger  amount  than  that  authorized 
the  argument  that  "the  plaintiffs  had  no 
means  of  knowing  or  ascertaining  wheth- 


N.  S.  277,  21  L.  T.  N.  S.  735,  18  Week.  Rep. 
2(),  and  in  Re  Bagnalstowu  &  W.  R.  Co. 
(1870)  Ir.  Rep.  4  £:q.  525.  In  the  latter 
case,  Christian,  L.  J.,  adverted  to  the  in- 
validity of  debentures  or  other  securities 
issued  in  violation  of  restrictive  clauses 
providing  that  no  addition  shall  be  made 
to  the  loan  capital  of  a  railway  company 
until  the  whole  share  capital  has  been  sub- 
scribed for  and  one  half  of  it  actually  paid 
up;  or  until  the  undertaking  shall  have  be- 
gun to  be  productive  by  the  opening  of  the 
line  or  of  prescribed  portions  of  it. 

^•The  general  rule  with  regard  to  con- 
tracts of  this  description  is  that  'if  a  com- 
pany which  has  exhausted  its  borrowing 
powers  purports  to  borrow  further  money, 
and  thus  obtains  a  supply  of  money,  the 
loan  so  contracted  is  void  and  ultra  vires, 
and  the  lender  has  no  right  of  action  against 
the  companv."  Vaughan  Williams,  L.  J., 
in  Re  Wrexliam,  M.  &  C.  Q.  R.  Co.  [1899: 
C.  A.]  1  Ch.  (Eng.)  455,  68  L.  J.  Ox.  N.  S. 
270,  47  Week.  Rep.  4«4,  80  L.  T.  N.  S.  130, 
15  Times  L.  R.  122,  G  Manson,  218. 

In  Wenlock  v.  River  Dee  Co.  (1883;  C.  A.) 
L.  R.  36  Ch.  Div.  (Eng.)  675,  note.  685,  nole. 
the  action  Avas  brought  by  the  executors  of 
Lord  Wenlock  to  recover  a  sum  of  £173,062, 
lis.  lid.  Avith  interest,  alleged  to  be  due 
from  the  defendant  company  in  respect  to 
moneys  lent  to  them  at  various  dates  be- 
tween 1870  and  1878  by  Lord  Wenlock,  and 
secured  bv  certain  indentures  bv  Avhich  the 
defendants  covenanted  to  repay  the  same 
with  interest.  The  defendants  denied  that 
the  moneys  were  received  by  the  company, 
or  borrowed  for,  or  applied  in  payment  of 
any  debts  of,  or  otherwise  used  for  the  pur- 
poses of,  the  company,  and  alleged  that  at 
the  dates  of  the  several  indentures  they 
had  no  power  to  borrow  or  to  bind  them- 
selves to  pay  the  moneys  thereby  expressed 
to  be  secured,  except  to  the  extent  author- 
ized by  a  statute  which  empowered  the 
company  to  borrow  at  interest  for  the  pur- 
poses of  their  acts,  upon  bond  or  mortga[][e 
of  the  lands  recovered  and  inclosed  by  them, 
or  partlj'  upon  bond  and  partly  upon  such 
mortgage,  a  sum  not  exceeding  £25,000,  and 
also  a  further  sum  not  exceeding  £25,000, 
upon  mortgage  of  their  tolls,  rates,  and 
duties.  At  the  hearing  before  the  court  of 
appeal  the  company  admitted  the  claim  of 
the  plaintiffs  for  this  sum,  and  sucli  further 
amount  as  they  could  show  had  been  ap- 
plied in  payment  or  discharge  of  any  debts 
or  liabilities  of  the  company.  See  (1883) 
L.  R.  36  Ch.  Div.  674.  Judgment  was  given 
L.R.A.1917A. 


on  the  footing  that  this  admission  defined 
the  extent  of  the  company's  liability.  On 
appeal  this  judgment  was  affirmed  by  the 
House  of  Lords.  See  (1885)  L.  R.  10  App. 
Cas.  362.  The  point  decided  at  another 
hearing  before  the  court  of  appeal  was 
merely  that  the  power  conferred  by  the 
special  act  had  not  been  extended  by  a  sub- 
sequent general  act.  (1888)  L.  R.  38  Ch. 
Div.  534,  59  L.  T.  N.  S.  485,  57  L.  J.  Ch. 
N.  S.  946. 

For  other  cases  decided  with  reference 
to  the  general  rule  staced  ia  the  text,  see 
also  Chapleo  v.  Brunswick  Permanent  Bldg. 
Soc.  (1881)  L.  R.  6  Q.  B.  Div.  711,  50  L.  J. 
Q.  B.  X.  S.  372,  44  L.  T.  X.  S.  449,  29  Week. 
Rep.  529,  2  Eng.  Rul.  Cas.  306;  Fountaine 
V.  Carmarthen  &  C,  R.  Co.  (1868)  L.  R.  5 
Eq.  316,  37  L.  J.  Ch.  X.  S.  429,  16  Week. 
Rep.  476,  22  Eng.  Rul.  Cas.  132;  Neath 
Bldg.  Soc.  V.  Luce  (1889)  L.  R.  43  Ch.  Div. 
(Eng.)  158,  59  L.  J.  Ch.  X.  S.  3,  61  U  T. 
X.  8.  611,  38  Week.  Rep.  122,  and  the  cases 
reviewed  in  §  22,  infra. 

In  Re  Pooley  Hall  Collierv  Co.  (1870) 
18  Week.  Rep.  (Eng.)  201,  the  articles  of 
association  of  the  company  intrusted  the 
directors  Avith  power  to  borrow  money  on 
mortgage,  bond,  and  other  securities,  but 
in  such  manner  that  the  liabilities  of  the 
company  should  never,  without  sanction  of 
a  general  meeting,  exceed  the  sum  of  £8,000. 
Discussing  the  enforceability  of  the  deben- 
tures in  question.  Lord  Rom  illy,  M.  R., 
said  that  their  validity  ^'depends  upon  the 
fact  whether  the  liabilities  did,  or  did  not, 
at  the  date  of  issue,  exceed  £8,000.  It  is 
impossible  to  say  that  the  liabilities  are 
not  to  be  reckoned  as  including  all  debts 
incurred  in  the  ordinary  course  of  business. 
.  .  .  I  am  therefore  of  opinion  that,  as 
tlie  liabilities  did  exceed  £8,000,  the  com- 
pany had  no  power  to  issue  these  deben- 
tures, and  that  the  debentures  are  not 
voidable,  but  absolutely  void,  and  that  the 
holders  must  come  in  pari  passu  with  the 
simple  contract  creditors."  The  question 
whether  the  claimants  were  entitled  to  the 
benefit  of  a  presumption  that  the  loan  had 
been  validated  by  the  consent  of  the  share- 
holders signified  in  the  manner  prescribed 
was  not  raised.  See  §  8,  supra.  The  de- 
cision was  approved  in  English  Channel  S. 
S.  Co.  v.  Rolt  (1881)  L.  R.  17  Ch.  Div. 
(Eng.)  715,  44  L.  T.  X.  S.  135. 

17  Buckley,  L.  J.,  in  Re  Birkbeck  Perma- 
nent Ben.  Bldg.  Soc.  [1912]  2  Ch.  (Eng.) 
232. 
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er  the  society  had  exhausted  its  powers 
of  borrowing,  or  whether,  indeed,  there 
was  any  limit  to  such  power/'  was  thus 
answered  by  Baggallay,  L.  J.:  "The 
plaintiffs  and  everyone  else  who  have 
dealings  with  a  building  society  are 
bound  to  know  that  Huch  a  society  has  no 
power  of  borrowing  except  such  as  is 
conferred  upon  it  by  its  rules,  and  if,  in 
dealing  with  such  a  society,  they  neglect 
or  I'ail  to  ascertain  whether  it  has  the 
power  of  borrowing,  or  whether  any 
limited  power  it  may  have  has  been  ex- 
ceeded, they  must  take  the  consequences 
of  their  carelessness.  It  may  be  that  the 
plaintiffs  in  the  present  case  have  been 
misled,  by  the  misrepresentations  or  con- 
duct  of  others,  into  the  belief  that  the 
company  had  full  authority  to  accept  the 
loan  from  them ;  that  is  a  question  which 
I  shall  have  to  consider  when  dealing 
with  the  other  appeal.  Such  represen- 
tations or  conduct  may  doubtless  give 
rise  to  a  claim  against  the  parties  mak- 
ing such  misrepresentations  or  so  con- 
ducting themselves,  but  in  my  opinion 
they  can  in  no  way  give  rise  to  or  sup- 
port a  claim  against  the  society."  ^*  The 
argument  which  was  unsuccessful  in  this 
instance  has  prevailed  in  some  American 
cases.    See  §  12,  notes  5  and  6,  supra. 


21.  Qtiali^UjationB    of    the    doctrine    in 
equitubie  tiutte  for  afftrtnative  relief, 

(a)  Where  the  corporation  is  seeking 
to  be  released  from  the  contract.  It  is  ob- 
vious that,  in  a  ease  where  a  corporation 
brings  suit  to  have  a  contract  annulled 
on  the  ground  of  its  being  ultra  vires, 
the  ultimate  and  essential  question  pre- 
sented is  simply  whether  it  is  bound  by 
the  contract.  In  such  a  proceeding, 
therefore,  the  mere  fact  of  its  having 
received  the  benefit  of  the  contract  will 
not  prevent  it  from  obtaining  the  relief 
asked  for.^  But  is  well  settled  that 
^'equitable  terms  can  be  imposed  on  a 
plaintiff  seeking  to  set  aside  an  illegal 
contract  as  the  price  of  the  relief  he 
seeks."  • 

(6)  Where  specific  performance  of  the 
contract  by  the  company  is  asked.  There 
is  some  apparent  authority  for  the  doc- 
trine that  in  a  case  where  a  plaintiff  is 
asking  for  the  specific  performance  of  an 
ultra  vires  contract  by  the  company,  the 
fact  that  it  has  received  the  benefit  of 
the  contract  may,  under  some  special 
circumstances,  constitute  a  reason  for 
rendering  a  decree  which  in  effect, 
though  not  directly,  will  enforce  the  exe- 
cution of  the  contract.* 


l»Chapleo  v.  Brunswick  Permanent  Bldg. 
Soc.  (1881)  L.  R.  «  Q.  B.  Div.  711,  50  Ij,  J. 
Q.  B.  N.  S.  .372,  44  L.  T.  N.  S.  449,  29  Week. 
Rep.  529,  2  £ng.  Rul.  Gas.  3C6,  where  the 
action  was  brought  after  the  agent  who 
had  received  the  loan  had  embezzled  it. 

1  This  was  taken  for  granted  in  Small  v. 
Smith  (1884)  L.  R.  10  App.  Gas.  (Eng.)  119, 
where  a  bond  of  corroboration  executed  by 
the  directors  of  the  building  society,  and 
purporting  to  guarantee  the  payment  of  a 
prior  encumbrance  upon  the  estate  of  a  per- 
son who  had  borrowed  money  from  it  on  the 
security  of  the  property,  was  "reduced'* 
(Scotch  expression  for  ^'annulled")  in  pro- 
ceedings subsequently  taken  for  the  volun- 
tary winding  up  of  the  society. 

In  Canterbury  v.  Cooper  (1909)  100  L.  T. 
N.  S.  (Eng.)  597,  73  J.  P.  225,  53  Sol.  Jo. 
301,  7  U  G.  R.  908,  where  the  action  was 
brought  to  recover  possession  of  property 
which  a  corporation  had  leased  in  excess 
of  its  powers,  it  was  declared  by  the  di- 
visional court  that  the  plaintiff  was  not 
estopped  to  set  up  the  invalidity  of  the 
lease.  But  this  point  was  not  explicitly 
referred  to  in  the  affirming  judgment  of 
the  court  of  appeal. 

«Giffard,  L.  J.,  in  Re  Cork  ft  Y.  R.  Co. 
(1860)  L.  R.  4  Ch,  (Eng.)  748,  39  L.  J.  Ch. 
N.  S.  277,  21  L.  T.  N.  S.  735,  18  Week.  Rep. 
26. 

In  Great  North  West  C.  R.  Co,  v.  Charle- 
bois  [1800]  A.  C.  (Eng.)  114,  reversing 
(1896)  26  Can.  S.  C.  221,  where  a  company 
brought  suit  to  set  aside  an  ultra  vires 
L.R.A.1917A. 


contract  and  a  consent  judgment  obtained 
thereon,  it  was  held  by  the  privy  council 
that  this  relief  would  be  granted  only  on 
the  terms — which  were  consented  to — that 
the  plaintiff  should  pay  to  the  respondent 
the  balance  due  to  him  for  construction  on 
a  quantum  meruit. 

«In  Wilson  v.  Furneas  R.  Co.  (1869)  L. 
R.  9  Eq.  (Eng.)  28,  the  defendant  company 
agreed  with  certain  landowners  that,  in 
consideration  of  their  obtaining  from  'the 
admiralty  a  waiver  of  an  obligation  imposed 
upon  the  company  by  its  act  to  construct 
certain  works,  and  upon  their  conveying 
the  necessary  land,  it  would  make  a  car- 
riage road  between  certain  specified  points, 
and  also  make  and  maintain  a  wharf  for 
loading  and  discharging  vessels  at  a  speci- 
fied place,  of  a  stipulated  length  and  of  a 
suitable  and  convenient  height.  In  pursu- 
ance of  this  contract  the  landowners  ob- 
tained the  stipulated  waiver  from  the  admi- 
ralty and  conveyed  the  necessary  land,  and 
the  company  commenced,  but  did  not 
finish  the  road,  and  did  not  commence 
the  wharf.  James,  V.  C,  decreed  the  spe- 
cific enforcement  of  the  contract.  He  seems 
to  have  been  of  the  opinion  that,  even  as- 
suming it  to  have  been  ultra  vires,  the 
plaintiffs  were  entitled  to  such  relief,  be- 
cause the  company,  being  under  an  onerous 
obligation  to  give  a  certain  easement  to  the 
public,  had  agreed  ''to  substitute  something 
which  it  must  have  thought  would  be  less 
onerous."  But  the  precise  position  of  the 
learned  judge  in  this  point  of  view  is  rather 
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(c)  Where  a  shareholder  is  seeking  re- 
lief. In  one  case  the  right  of  a  share- 
holder to  maintain  a  suit  for  the  pur- 
pose of  compelling  the  directors  of  a 
company  to  repay  dividends  which  had 
been  paid  out  of  the  capital  was  denied 
for  reasons  thus  stated  by  Vaughan  Wil- 
liams, L.  J.:  "I  start  with  the  assump- 
tion one  is  bound  to  make,  that  if  an  act 
is  done  by  a  company  which  is  ultra 
vires,  no  confirmation  by  shareholders 
— not  even  by  every  member  of  the  com- 
pany— can  convert  that  which  was  ultra 
vires  into  something  intra  vires;  it  must 
always  be  ultra  vires.  .  .  .  But  to 
my  mind  it  is  a  different  thing  where  the 
action  is  brought  by  a  shareholder  on 
behalf  of  himself  and  other  shareholders. 
.  .  .  I  think  an  action  cannot  be 
brought  by  an  individual  shareholder 
complaining  of  an  act  which  is  ultra 
vires,  if  he  himself  has  in  his  pocket  at 
the  time  he  brings  the  action  some  of  the 
proceeds  of  that  very  ultra  vires  act."  * 

22.  Rule  in  cases  wlterc  money  bor- 
rowed ultra  vires  has  been  applied  to 
the  payment  of  corporate  debts. 

In  his  treatise  on  Companies,  Lord 
Lindley  remarks  that  "there  is  ...  a 
very  important  exception  to  the  general 
rule  against  liability  by  reason  of  bene- 
fits received;"  viz.,  the  doctrine  which 
has  been  developed  "to  the  effect  that  a 
company  is  liable  in  equity  to  refund 
money  improperly  borrowed  by  its  di- 
rectors on  its  behalf,  but  in  fact  bona 
fide  applied  in  discharging  debts  or  lia- 
bilities of  the  company  which  could  have 
been  enforced  against  it."  ^  In  a  recent 
case  Lord  Parker  observed :  "It  appears 
to  be  w^ell  settled  that  if  the  borrowed 


money  be  applied  in  paying  off  legitimate 
indebtedness  of  the  oompany  or  aasoeia- 
tion  (whether  the  indebtedness  be  in- 
curred before  or  after  the  money  was 
borrowed),  the  lenders  are  entitled  to 
rank  as  ereditors  of  the  company  or  as- 
sociation to  the  extent  to  wMeh  the 
money  has  been  so  applied."* 

In  the  earliest  case  in  which  this  doc- 
trine was  recognized,  the  deed  of  ^ttle- 
ment  of  a  company  formed  in  England 
for  working  mines  in  Germany  provided 
for  a  specified  amount  of  capital,  and 
gave  no  power  to  the  directors  to  raise 
money  except  by  the  creation  of  new 
shares.  That  capital  was  paid  up  and 
proved  insufficient  for  working  the  mines. 
The  wages  of  the  miners  being  in  arrear, 
and  other  debts  being  due,  the  man- 
aging directors  obtained  advances  from 
some  of  the  shareholders  for  the  pur- 
pose of  paying  those  debts  and  prevent- 
ing the  mines  from  being  seized  under 
the  law  of  the  country.  The  directors 
also  borrowed  other  sums  on  their  per- 
sonal guaranty  from  the  bankers  of  the 
company,  not  for  payment  of  debts,  but 
for  carrying  on  the  business  of  the  oom- 
pany in  its  ordinary  course,  and  they 
afterward  repaid  the  bankers  these  ad- 
vances. In  winding-up  proceedings  it 
was  held  (1)  that  the  advances  made  by 
the  shareholders  to  pay  debts  of  the 
company  might  be  set  off  by  them  with 
interest  against  a  call;  and  (2)  that,  al^* 
though  the  advances  made  by  the  bankers 
did  not  constitute  a  debt  due  to  them 
from  the  company,  the  directors  having 
no  power  to  borrow,  the  directors  were 
entitled  to  be  allowed  the  amounts  repaid 
by  them  to  the  bankers,  the  directors  be- 
ing trustees,  and  in  that  character  en- 


obscure,  and,  as  he  also  held  that  the  con- 
tract was  not  ultra  vires,  the  case  is  very 
far  from  being  a  clear  authority  for  the 
doctrine  of  estoppel.  To  cite  it  in  support 
of  that  doctrine,  as  was  done  in  People's 
Gaslight  &  Coke  Co.  v.  Chicago  Gaslight  &. 
Coke  Co.  (1887)  20  111.  App.  472,  is  obvious- 
ly unwarrantable. 

4  Towers  v.  African  Tug  Co.  [1904;  0.  A.] 
1  Ch.  (Eng.)  558. 

1  See  p.  202,  vol.  1,  6th  ed.  bk.  2,  chap.  5, 

§2. 

In  Portsea  Island  BIdg.  Soc.  v.  Barclay 
[1895;  C.  A.]  2  Ch.  (Eng.)  298,  the  rule 
was  thus  formulated  by  Kay,  L.  J.,  with 
respect  to  one  particular  class  of  corpora- 
tions. By  the  substitution  of  the  word 
"corporation"  for  "society,"  the  statement 
may  readily  be  generalized:  "Where  a  per- 
son advances  money  to  a  society  whose  bor- 
rowing powers  are  exhausted,  although 
he  cannot  recover  the  money  from  the  so- 
ciety directly,  yet  in  cases  where  the 
L.R.A.1917A. 


society  has  not  increased  its  liability  by 
the  borrowing,  but  has  applied  the  money 
in  paying  other  debts,  he  may  assert  a 
right  to  stand  in  the  position  of  a  creditor 
who  has  been  paid  off  with  his  money." 

In  Re  Wrexham,  M.  &  C.  Q.  R.  Co.  [18991 
1  Ch.  (£ng.)  440,  Vaughan  Williams,  L.  J., 
adverted  to  the  principle  "that,  although  the 
borrowing  power  is  exhausted,  and  the 
transaction  which  purported  to  be  a  loan 
to  the  company  is  as  such  ultra  vires,  and 
therefore  null  and  void,  so  that  the  would- 
be  lender  can  neither  enforce  repayment  of 
the  loan  nor  rely  upon  the  securities  which 
he  has  taken  for  the  loan,  yet,  if  the  com- 
pany apply  the  money  in  their  hands  to  the 
payment  of  debts  actually  owing  by  them, 
there  is  thereupon  a  new  transaction  be- 
tween the  company  and  the  person  who  has 
paid  the  money  for  the  purpose  of  the  ultra 
vires  loan." 

•  Sinclair  v.  Brougham  [1014]  A.  C, 
(£ng.)  440. 
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titled  to  an  indemnity  from  their  eestuis 
que  true  tent  a^^ainst  expenses  bona  fide 
inourred.*  This  decision  has  frequently 
been  followed  in  later  eases  involving 
'Circumstances  of  a  similar  nature.^  In 
several  of  them  relief  was  granted  to 
lenders  to  whom  the  defendant  compan- 
ies had  delivered  obligations  in  writing 


upon  which,  by  reason  of  their  illegality^ 
no  action  was  maintainable.  ^If  the 
facts  of  the  case  give  them  the  benefit 
of  that  equitable  principle,  it  is  consist- 
ent with  justice  and  with  authority  to 
say  that  irregularity  of  either  the  form 
or  the  substance  of  their  course  of  deal- 
ing shall  not  stand  in  the  way  of  the 


sin  Re  German  Min.  Co.  (1853)  4  De  G. 
M.  ^  G.  19,  43  Eng.  Reprint,  discussing 
the  argument  that  the  directors  were  not 
-entitled  to  be  repaid  by  the  company  the 
moneys  they  had  paid  in  discharge  of  the 
amount  due  to  the  bankers,  because  they 
were  in  the  position  of  agents  with  limited 
powers,  Turner,  L.  J.,  said:  "Although  di- 
rectors undoubtedly  stand  in  the  position  of 
agents,  and  cannot  bind  their  companies  be- 
yond the  limits  c  T  their  authority,  they  also 
stand,  in  some  degree,  in  the  position  of 
trustees;  and  all  trustees  are  entitled  to  be 
indemnified  against  expenses  bona  fide  in- 
curred by  them  in  the  due  execution  of  their 
trust.  There  is  no  inconsistency  in  this 
double  view  of  the  position  of  directors. 
They  are  agents,  and  cannot  bind  their  com- 
panies beyond  their  powers.  They  are 
trustees,  and  are  entitled  to  be  indemnified 
for  expenses  incurred  by  them  within  the 
limits  of  their  trust.  If,  therefore,  it  ap- 
pears that  moneys  advanced  by  the  di- 
rectors of  companies  have  been  duly  applied 
for  the  purposes  of  the  trust  reposed  in 
them  (and  it  can  make  no  difference  wheth- 
er the  moneys  were  originally  advanced,  or 
were  in  the  first  instance  borrowed  and 
afterwards  repaid  by  them),  it  may  well 
be  that  they  may  be  entitled  to  be  repaid 
by  their  companies  the  moneys  which  they 
have  so  advanced,  although  the  persons  from 
whom  they  have  borrowed  for  the  purpose 
of  making  the  advance  may  not  be  entitled 
to  recover  against  the  companies."  It  was 
also  urged  by  counsel  that,  whatever  might 
be  the  right  of  the  directors  to  indemnity 
against  the  property  of  the  company,  they 
could  have  no  such  right  against  the  share- 
holders personally;  that  the  liability  of  the 
shareholders  was  limited  to  their  respective 
shares  of  the  £50,000.  But  Turner,  L.  J., 
said:  "I  think  that,  where  parties  place 
others  in  the  position  of  trustees  for  them* 
they  are  in  equity  personally  bound  to  in- 
demnify them  against  the  consequences  re- 
sulting from  that  position.  I  may  refer- to 
the  case  of  Balsh  v.  Hyham  (1728)  2  P. 
Wms.  453,  24  Eng.  Reprint,  810,  2  £q.  Cas. 
Abr.  741,  pi.  4,  22  Eng.  Reprint,  629,  as  a 
strong  authority  in  support  of  that  po- 
•aition.''  For  a  later  case  in  which  this 
precedent  was  followed,  though  not  with 
regard  to  a  corporate  transaction,  see 
Hardoon  v.  Belilios  [1901]  A.  C.  (Eng.)  124, 
2  B.  R.  C.  355,  70  L.  J.  P.  C.  X.  S.  9,  49 
'Week.  Rep.  209,  83  L.  T.  N.  S.  573,  17  Times 
Ij.  R.  126.  In  Lindley  on  Companies  vol.  1, 
6th  ed.  p.  292,  the  learned  author  refers 
-to  other  analogous  cases  of  recoupment; 
viz.,  where  a  person  who  bona  fide  advances 
monev  to  an  infant  is  allowed,  on  the  ad- 
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ministration  of  the  infant's  estate,  to  rank 
as  a  creditor  in  respect  to  so  much  of  the 
money  advanced  as  has  in  fact  been  ex- 
pended in  necessaries  (Marlow  v.  Pitfield 
(1719)  1  P.  Wms.  568,  24  Eng.  Reprint, 
516) ;  and  where  money  lent  to  a  married 
woman  and  expended  in  properly  maintain- 
ing her  is  treated  as  being  i^ecoverable 
(Jenner  v.  Morris  (1860)  1  Drew.  &  S.  218, 
62  Eng.  Reprint,  362;  Deare  v.  Soutten 
(1869)  L.  R.  9  Eq.  (Eng.)  151,  21  L.  T.  N. 
S.  523,  18  Week.  Rep.  208).  See  also  the 
remarks  of  Giffard,  L.  J.,  in  Re  National 
Permanent  Ben.  Bldg.  Soc.  (1869)  U  R.  5 
Ch.  (Eng.)  313. 

*In  Lowndes  v.  Gamett  &  M.  Gold  Min. 
Co.  (1864)  3  New  Reports  (Eng.)  603, 
Wood,  V.  C.  (afterwards  Lord  Hatheriey), 
laid  down  the  law  as  follows:  "No  com- 
pany which  carries  on  business  as  a  going 
concern,  involving  large  current  expenditure, 
can  so  use  any  provisions  in  its  deed  of 
settlement,  wldch  fix  the  amount  of  its 
capital  and  calls  or  limit  its  borrowing  pow- 
ers, as  to  relieve  itself  from  liability  to 
creditors  who  have  supplied  labor  or  ma- 
terials to  carry  on  the  business  of  the  com- 
pany. The  only  effect  of  such  provisions 
is  that,  if  the  borrowing  powers  have  been 
exhausted,  the  directors  are  disabled  from 
borrowing  money  on  the  security  of  the 
company;  in  other  words,  if  persons  ad- 
vance money  to  pay  off  these  debts,  they 
cannot  acquire  the  rights  of  creditors 
against  the  company.  But  the  company  is 
not  the  less  bound  to  pay  these  debts.  Un- 
der these  circumstances,  any  director  or 
shareholder  is  justified  in  advancing  money 
for  the  purpose  of  paying  the  debts;  and, 
if  he  does  so,  he  has  an  equity  for  contribu- 
tion from  the  other  shareholders;  only  this 
equity  is  postponed  to  the  rights  of  the 
regular  creditors  of  the  company." 

See  also  Troup's  Case  (1860)  29  Beav. 
353,  54  Eng.  Reprint,  664;  Hoare's  Case 
(1861)  80  Beav.  225,  54  Eng.  Reprint,  874, 
2  Johns.  &  H.  229 ;  Fountaine  v.  Carmarthen 
&  C.  R.  Co.  (1868)  L.  R.  5  Eq.  816,  37  L.  J. 
Ch.  N.  S.  429,  16  Week.  Rep.  476,  22  Eng. 
Rul.  Cas.  132;  Re  Victoria  Permanent  Ben. 
Bldg.  Soc.  (1870)  L.  R.  9  Eq.  (Eng.)  605, 
39  L.  J.  Ch.  N.  S.  628,  22  L.  T.  N.  S.  777, 
18  Week.  Rep.  967,  34  J.  P.  532:  Re  Harris 
Calculating  Mach.  Co.  [1914]  1  Ch.  (Eng.) 
920,  83  L.  J.  Ch.  N.  S.  545,  110  L.  T.  N.  S. 
997,  58  Sol.  Jo.  456;  Ulster  R.  Co.  v.  Ban- 
bridge,  L.  &  B.  R.  Co.  (1868)  Ir.  Rep.  2  Eq. 
190;  Re  Bagnalstown  &  W.  R.  Co.  (1870) 
Ir.  Rep.  4  Eq.  505;  and  the  cases  cited  in 
the  following  notes. 

In  Re  Norwich  Equitable  F.  Assur.  Co. 
(1886;  C.  A.)    34  Week.  Rep.    (Eng.)    206, 
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justice  due  to  them."  '^  The  ease  most 
frequently  referred  to  as  illustratiag  this 
situation  was  one  in  which  it  was  held 
that,  although  the  class  of  securities 
called  Lloyd's  bonds  were  invalid  as  be- 
ing in  contravention  of  a  statute,  and 
consequently  could  not  themselves  con- 
stitute an  indebtedness  as  against   the 


company  issuing  them,  yet,  nevertiielessy 
they  might  be  evidence  of  a  eon  tract  be- 
tween the  company  and  the  persons  hold- 
ing them,  sufficient  to  entitle  the  holders 
to  that  security  or  right  of  repayment 
which  the  company  might  lawfully  have 
given  them  under  the  actual  circum- 
stances of  the  case.* 


affirming  (1884)  32  Week.  Rep.  1010,  a  di- 
rector of  an  unlimited  company,  after  a 
winding-up  order  had  been  made,  handed 
over  to  the  bankers  of  the  company  a  sum 
equal  to  his  proportion  of  the  amount  due 
on  a  promissory  note  which  had  been  given 
to  the  bankers  by  the  directors  to  secure 
overdrafts  on  the  company's  account.  At 
the  same  time  he  took  from  the  bankers 
an  assignment  of  the  proportion  of  their 
debt.  It  was  doubtful  whether  the  purposes 
for  which  the  overdrafts  were  made  were 
within  the  company's  powers.  Held,  that, 
as  his  right  to  be  repaid  this  sum  by  the 
company  had  not  been  established,  he  was 
not  entitled  to  set  it  off  against  calls. 
Lindley,  L.  J.,  said:  *^l  am  sufficiently 
familiar  with  the  case  of  Re  German  Min. 
Co.  to  know  that  nothing  would  be  more 
dangerous  than  to  assume  that  it  applies 
to  a  director  who  has  paid  money  for  what 
he  is  pleased  to  call  the  benefit  of  the  com- 
pany. The  principle  of  that  case  must  be 
applied  with  the  gi-eatest  caution,  and,  when 
looked  at  closely,  one  iinds  that  it  pro- 
ceeded on  this  principle,  that  the  money 
which  the  company  is  ultimately  made  to 
repay  has  been  applied  in  the  discharge  of 
debts  for  which  the  company  was  liable. 
The  liability  does  not  depend  on  the  mere 
fact  that  the  money  was  borrowed  from  the 
bankers, — that  is  no  debt  at  all  in  law, — • 
but  on  the  fact  that  the  money  itself  was 
applied  in  discharging  debts  and  liabilities 
which  might  otherwise  have  been  enforced 
against  the  company.  And  I  doubt  whether, 
when  the  claim  is  investigated,  the  appellant 
will  be  able  to  bring  himself  within  that 
case." 

For  another  case  in  which  the  doctrine 
was  recognized,  but  not  applied,  see  Re 
Catholic  Pub.  &  Bookselling  Co.  (1864)  10 
Jur.  N.  S,  (Eng.)  192. 

ft  Lord  Selborne  in  Blackburn  Bldg.  Soc. 
T.  Cunliffe  (1882)  L.  R.  22  Ch.  Div.  (Eng.) 
61,  31  Week.  Rep.  98,  citing  Re  Cork  &  Y. 
R.  Co.  note  6,  infra. 

•  Re  Cork  &  Y.  R.  Co.  (1869)  L.  R.  4  Ch. 
(Eng.)  748.  There  the  conclusion  of  the 
court  was  that  the  money  received  by  the 
company  for  its  property  should  not  be  dis- 
tributed, in  winding-up  proceedings,  to  the 
shareholders  without  making  provision  in 
respect  to  the  payments  that  had  been  made 
by  moneys  procured  from  one  Lewis  after 
the  company,  having  expended  the  whole  of 
its  capital  and  reached  the  extent  of  its 
borrowing  powers,  found  itself  unable  to 
discharge  various  debts,  many  of  which 
were  legally  payable,  being  due  to  con- 
tractors and  others  for  rolling  stock  and  so 
forth.  Lord  Hatherley  said:  "If  the  money 
L.R.A.19]  7A. 


was  really  applied  for  the  legitimate  benefit 
of  the  company,  can  it  be  possible  that  the 
company  can  hold  this  money  as  a  surplus 
which  is  directed  to  be  paid  to  them  under 
the  act,  and  treat  these  bonds  as  constitut- 
ing no  debt  whatever  by  which  they  are  in 
any  way  to  be  affected?  They  knew  that 
there  was  a  large  sum  of  money  which  must 
be  raised  by  some  means,  and  for  which 
the  borrowing  powers  and  subscription  pow- 
ers were  not  adequate;  and  although  the 
bonds  themselves  may  not  be  the  proper 
instruments  or  mode  by  which  that  money 
ought  to  be  raised,  still  they  are  instru- 
ments issued  for  the  express  purpose  of 
inducing  otliers  to  give  faith  and  credit  to 
Mr.  Lewis  as  being  a  person  to  whom  money 
was  owing  for  the  legitimate  purposes  of 
the  company.  .  .  .  The  proper  course 
to  be  taken  seems  to  me  to  be  this,  tliat, 
so  far  as  the  company  have  adopted  the  pro- 
ceedings of  their  directors  by  allowing 
these  moneys  to  be  raised  on  the  issue  of 
these  debentures,  and  so  far  as  the  money 
raised  by  the  issue  of  the  debentures  has 
l>een  applied  in  paying  off'  dehts  which 
would  not  otherwise  have  been  paid  off, 
those  who  have  advanced  the  moneys  ought 
to  stand  in  the  place  of  those  whose  debti» 
have  been  so  paid  off." 

In  White  v.  Carmarthen  dt  C.  R.  Co. 
(1863)  33  L.  J.  Ch.  N.  S.  (Eng.)  93,  1  Hem. 
&  M.  786,  9  L.  T.  N.  S.  439,  12  Week.  Rep. 
68,  where  a  railway  contractor  was  wilHni; 
to  give  his  services,  and  to  take  his  chance 
of  being  paid  at  some  future  time,  after 
further  power  of  borrowing  bad  been  ob- 
tained by  the  company,  it  was  held  by  Lord 
Hatherley  that  the  company  were  author- 
ized in  giving  him  a  Lloyd's  bond  acknowl- 
edging the  amount  of  the  debt.  This  de- 
cision was  referred  to  by  the  learned  judge 
in  Re  Cork  &  Y.  R.  Co.  (Eng.)  supra,  as  be- 
ing adverse  to  the  contention  of  counsel 
'^that  Avhen  a  railway  company  is  formed 
with  a  certain  amount  of  capital,  and  is 
authorized  to  execute  certain  works,  then, 
unless  the  works  can  be  executed  with 
exactly  the  prescribed  amount  of  capital, 
no  further  work  can  be  done  at  all;  in  other 
words,  that  no  contractor  who  has  entered 
into  an  engagement  to  make  the  2  or  3 
miles  of  line  required  for  the  purpose  of 
completing  the  work  would  be  able  to  re- 
cover in  respect  of  the  money,  labor,  and 
work  expended  by  liim  on  the  company's 
behalf."  The  decision  was  distinguished  in 
Chambers  v.  Manchester  &  M.  R.  (jo.  (1864) 
5  Best  &  S.  588,  122  Eng.  Reprint,  951. 
where  certain  Lloyd's  bonds  which  were 
"intended  to  enable  companies  to  hand  over 
to  contractors  to  whom  they  were  indebted 
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The  form  in  which  the  doctrine  has 
been  enunciated  imports  that  it  cannot  be 
invoked  except  in  cases  where  it  is  shown 
that  the  corporation  itself  was  the  bor- 
rower,''  and  that  the  money  lent  inured 
to  its  benefit  and  was  applied  to  the 
payment  of  an  existing  debt  owed  by  it.* 

In  a  case  where  it  had  been  ordered 
that  judgment  should  be  entered  for  so 
muchy  and  so  much  only,  of  the  sums 
advanced  to  the  defendant  company  by 
the  claimants  as  was  employed  in  the 
payment  of  any  debts  or  liabilities  of  the 
defendant  company  properly  payable  by 
them,  with  interest  from  the  respective 
dates  of  such  employment,  it  was  held 
(1)  that  the  order  should  be  construed 
as  covering  not  only  the  moneys  which 
had  been  applied  in  payment  of  debts 
and  liabilities  properly  payable  by  the 
company  at  the  date  of  the  advances, 


but  also  those  which  had  been  applied 
in  payment  of  debts  and  liabilities  which 
arose  or  became  properly  payable  at 
dates  subsequently  to  the  advances;  and 
(2)  that,  apart  from  this  particular  as- 
pect of  the  question,  the  equitable  doc- 
trine was  not  subject  to  any  such  limita- 
tion as  would  restrict  its  operation  to 
debts  already  contracted  when  the  ad- 
vance was  made.' 

The  burden  of  showing  that  he  is  en- 
titled to  anything  lies  upon  the  lender.*' 

Some  of  the  cases  reviewed  in  the 
present  section  have  been  cited  by  Ameri- 
can courts  as  authorities  for  the  general 
doctrine  that  a  corporation  which  has 
accepted  the  benefits  of  a  contract  is 
estopped  from  setting  up  the  plea  of 
ultra  vires  in  an  action  brought  upon  it. 
But  having  regard  to  the  grounds  upon 
which  they  were  decided,  it  is  clear  that 


for  work  executed  under  their  contract 
something  which  was  equivalent  to  money, 
and  upon  which  money  might  be  raised," 
were  held  not  to  be  enforceable.  "The 
scheme  of  issuing  these  bonds  was  resorted 
to  for  the  purpose  of  raising  money  upon 
them  in  order  to  enable  the  plaintiff  to  dis- 
charge the  liability  into  which  he  had 
entered  on  behaU  of  the  company  of  which 
he  was  chairman.  I  am  inclined  to  think 
that  that  tiansaction,  which  was  the  origin 
of  the  whole,  and  Avliich  was  in  substance 
a  loan,  was  illegal.** 

■yportsea  Island  Bldg.  Soc.  v.  Earday 
[1896;  C.  A.]  2  Ch.  (Eng.)  298,  64  L.  J. 
Ch.  N.  S.  579,  12  Reports,  324,  72  L.  T.  N. 
S.  744,  amrmiug  [1894]  3  Ch.  86.  There 
a  building  society  which  was  prohibited  by 
its  rules  from  lending  on  property  subject 
to  any  previous  morikgage,  but  had  power 
to  release  any  portion  of  a  mortgaged  es- 
tate, if  satisfied  that  the  remainder  would 
be  a  sufficient  security,  lent  H.  £17,000  upon 
first  mortgage.  Subsequently,  having  ex- 
hausted its  borrowing  powers  and  being  in 
want  of  cash,  it  entered  into  an  urrange- 
ment  imder  which  H.  borrowed  £6,000  from 
an  insurance  company  upon  the  security 
of  the  property  he  had  mortgaged  to  the 
floeiety,  and  the  society  joined  in  the  secur- 
ity and  released  the  property  so  as  to  give 
the  company  a  first  charge  for  £6,000  The 
£6,000  was  paid  to  H.  and  handed  over  by 
him  to  the  society,  which  credited  him  with 
the  amount  in  part  discharge  of  the  £17,000. 
Held,  (1)  that  the  transaction  was  ultra 
vires  the  society,  and  that  its  directors 
had  no  power  to  give  the  company  any 
charge  in  priority  to  that  of  the  society; 
(2)  that  the  company  had  no  equity  to 
claim  equality  for  their  mortgage  with  that 
of  the  society:  and  (3)  that  the  case  was 
not  one  in  which  the  court  ought  to  impose 
any  terms  upon  the  society. 

•  In  Chapleo  v.  Bnmswick  Permanent 
Bldgi  Soc.  (1881)  L.  R.  6  Q.  B.  Div.  711,  60 
1m  J.  Q.  B.  N.  S.  372,  44  U  T.  N.  S.  449,  29 
L.R.A.1917A. 


Week.  Rep.  529,  2  £ng.  Rul.  Cas.  366,  this 
situation  was  held  not  to  exist,  because 
the  agent  who  had  received  the  money  in 
question  had  embezzled  it. 

In  Re  Durham  County  Permanent  Invest. 
Ijand  &  Bldg.  Soc.  (1871)  L.  R.  12  Ko. 
(Eng.)  516,  Bacon,  V.  C,  there  dealt  witn 
the  contention  that,  inasmuch  as  the  money 
in  question,  improperly  borrowed  and  im- 
properly invested,  had  been  laid  out  in  the 
purchase  of  land,  the  man  who  had  lent 
liis  money  had  a  right  to  follow  it:  **There 
may  be  such  a  principle,  but  it  would  re- 
quire very  distinct  evidence  on.  the  part 
of  the  person  so  claiming  to  prove  that  his 
£100  went  into  the  purchase  of  any  land. 
No  such  principle  is  applicable  to  this  case. 
Re  German  Min.  Co.  (1853)  4  DeG.  M.  &  O. 
19,  43  Eng.  Reprint,  415,  18  Jur.  710,  2 
Week.  Rep.  548,  and  Re  Cork  &  Y.  R.  Co. 
(1869)  L.  R.  4  Ch.  (Eng.)  748,  30  L.  J. 
Ch.  N.  S.  277,  21  L.  T.  N.  S.  785,  18  Week. 
Rep.  26,  were  referred  to,  but  they  do  not 
touch  this  case  in  the  slightest  degree. 
The  principle  upon  which  those  cases  were 
decided  was  that  the  company,  being  under 
an  obligation  to  pay  debts  for  which  they 
might  have  been  sued,  had  procured  money 
which  was  api^ied  in  discharging  those 
debts.  But  in  this  case  the  directors  were 
under  no  obligation  to  enter  into  the  trans- 
action.    They  were  under  no  liability." 

»  Wenlock  v.  River  Dee  Co.  (1887;  C.  A.) 
L.  R.  19  Q.  B.  Div.  (En^.)  155.  The  special 
grounds  upon  which  this  decision  was  ren- 
dered are  such  that  it  scarcely  seems  to  be 
an  authority  for  the  proposition  that,  for 
the  purposes  of  the  application  of  the  gen- 
eral rule,  *it  is  immaterial  whether  the 
debts  paid  off  out  of  the  advance  were  in 
existence  when  the  advance  was  made,  or 
arose  subsequent! v."  Lindley,  Companies, 
6th  ed.  1902,  bk.*2,  chap.  5,  §  2,  pp.  293, 
294. 

WLord  Selborne  in  Blackburn  Bldg.  Soc. 
V.  Cunliffe  (1882)  L.  R.  22  Ch.  Div.  (Eng.) 
i  71,  31  Week.  Rep.  98. 
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they  cannot  properly  be  treated  as  pre- 
cedents for  that  doctrine. 

23.  Considerations  to  which  this  rule  is 

referred. 

The  authorities  are  not  in  accord  as  to 
the  principle  upon  which  the  person  sup- 
plying the  money  is  entitled  to  recoup- 
ment as  against  the  company.  The 
theory  entertained  upon  this  point  is 
sometimes  not  material  so  far  as  regards 
the  character  of  the  relief  to  be  grant- 
ed; but  it  becomes  extremely  important 
where  a  court  is  called  upon  to  deter- 
mine questions  of  priority  as  between 
the  claims  of  the  lender  and  various  oth- 
er classes  of  creditors. 

In  one  of  the  cases  in  which  the  doc- 
trine was  applied,  Giffard,  L.  J.,  ob- 
served: "In  so  far  ...  as  the  com- 
pany has  had  the  benefit  of  those  loans 
for  its  legitimate  purposes,  it  must  be 
taken  to  have  adopted  the  transaction. 
It  cannot  be  heard  to  say  the  contrary, 
and  to  that  extent  must  be  held  liable."  '- 
This  language  apparently  imports  that 
the  learned  judge  regarded  the  equitable 
doctrine  now  under  discussion  as  being 
referable  to  the  notion  either  of  a  rati- 
fication or  an  estoppel.  But  such  a  view 
is  so  clearly  inconsistent  with  the  theory 
of  the  English  courts  as  to  the  absolute- 
Iv  void  character  of  ultra  vires  contracts 
that  the  words  are  presumably  not  to 
be  taken  in  what  seems  to  be  their  literal 
sense. 

According  to  Lord  Selbome,  the  con- 
sistency of  the  equity  allowed  under  the 


doctrine  with  "the  general  rule  of  law 
that  persons  who  have  no  borrowing 
powers  cannot,  by  borrowing,  contract 
debts  to  the  lenders,  may  be  shown  in 
this  way:  The  test  is,  Has  the  transac- 
tion really  added  to  the  liabilities  of  the 
company?  If  the  amount  of  the  com- 
pany's liabilities  remain  in  substance  un- 
changed, but  there  is,  merely  for  the 
convenience  of  payment,  a  change  of  the 
creditor,  there  is  no  substantial  borrow- 
ing in  the  result,  so  far  as  relates  to  the 
position  of  the  company.  Regarded  in 
that  light,  it  is  consistent  with  the  gen- 
eral principle  of  equity  that  those  who 
pay  legitimate  demands  which  they  are 
bound  in  some  way  or  other  to  meet, 
and  have  had  the  benefit  of  other  peo- 
ple's money  advanced  to  them  for  that 
purpose,  shall  not  retain  that  benefit  so 
as,  in  substance,  to  make  those  other 
people  pay  their  debts.  I  take  that  to 
be  a  principle  sufficiently  sound  in  equi- 
ty; and  if  the  result  is  that  by  the  trans- 
action which  assumes  the  shape  of  an 
advance  or  loan  nothing  is  really  added 
to  the  liabilities  of  the  company,  there 
has  been  no  real  transgression  of  the 
principle  on  which  they  are  prohibited 
from  borrowing."' 

Under  another  theory  transactions  of 
the  class  to  which  the  doctrine  is  appli- 
cable are  regarded  as  involving  a  substi- 
tution of  creditors,  and,  as  an  incident 
of  such  substitution,  a  subrogation  of  the 
lender  to  the  rights  of  the  creditors  whi)- 
are  paid  off.*  The  position  at  first  taken 
by  the  court  of  appeal  was  that   tbis* 


iRe  Cork  &  Y.  R.  Co.  (1860)  L.  R.  4  Ch. 
(Eng.)  748. 

2  Blackburn  Bldg.  Soc.  v.  Cunliffe  (1882) 
L.  R.  22  Ch.  Div.  (Bag.)  71. 

»In  Wenlock  v.  River  Dee  Co.  (1887;  C. 
A.)  L.  R.  19  Q.  B.  Div.  (Eng.)  166,  Fry,  L. 
J.,  speaking  for  the  whole  court,  said: 
"This  equity  is  based  on  a  fiction  which, 
like  all  legal  fictions,  has  been  invented 
with  a  view  to  the  furtherance  of  justice. 
The  court  closes  its  eyes  to  the  true  facts 
of  the  case,  viz.,  an  advance  as  a  loan  by 
the  quasi  lender  to  the  company,  and  a 
payment  by  the  company  to  its  creditors  as 
out  of  its  own  moneys;  and  assumes,  on 
the  contrary,  that  the  quasi  lender  and  the 
creditor  of  the  company  met  together,  and 
that  the  former  advanced  to  tlie  latter  the 
amount  of  his  claim  against  the  company 
and  took  an  assignment  of  that  claim  for 
his  own  benefit." 

In  Wenlock  v.  River  Dee  Co.  (1883;  C.  A.) 
L.  R.  36  Ch.  Div.  (Eng.)  683,  note,  Cotton, 
L.  J.,  laid  it  down  that  the  plaintiffs  had 
properly  been  allowed  to  amend  in  order 
that  they  might  raise  the  "well-established 
equity  that,  even  although  the  corporation 
had  no  power  of  borrowing  money  so  as  to 
L.R.A.1917A. 


bind  itself  irrespective  of  the  purposes  tor 
which  the  money  is  applied,  yet  if  it  ap- 
pears that  the  money  lent  was  in  fact  ap- 
plied in  payment  of  debts  properly  con- 
tracted by  the  corporation,  then  the  party 
lending  the  money  is  entitled  to  stand  as 
if  he  were  the  assignee  of  the  creditors 
who  were  paid  off,  and  he  is  entitled  to 
stand  in  their  place,  and  is  entitled  to  have 
an  inquiry  whether  any  of  the  money  ad- 
vanced by  him  without  statutory  authority 
on  the  part  of  the  corporation  to  borrow  it 
was  applied  in  paying  off  any  debts  and 
liabilities  on  which  the  corporation  could 
have  been  sued.'' 

In  Neath  Bldg.  Soc.  v.  Luce  (1889)  Ll  R. 
43  Ch.  Div.  (Eng.)  158,  Chitty,  J.,  referred 
explicitly  to  the  ''equity  of  subrogation" 
which  arises  in  cases  of  this  type. 

In  Re  Birkbeck  Permanent  Ben.  Bldg.  Soc. 
[1912]  2  Ch.  (Eng.)  183,  one  of  the  propo- 
sitions formulated  by  Buckley,  L.  J.,  as  be- 
ing applicable  to  cases  where  an  association 
having  no  borrowing  power  receives,  money 
by  way  of  loan  or  i^vance,  was  as  follows: 
"If  the  result  of  the  transaction  is  that 
the  indebtedness  of  the  association  is  not 
increased  because  the  new  loan  is  applied  in 
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subrogation  was  sufficiently  extensive  to 
enable  the  lender  to  claim  the  benefit  of 
any  securities  which  the  corporation 
might  have  given  the  creditors.*  But 
upon  this  point  the  views  of  the  court 
afterward  underwent  a  change,  and  it 
held  that  "the  person  who  has  made  the 


advance  is  not  entitled,  by  reason  of  its 
application,  to  any  greater  rights  than 
if  his  advance  had  been  in  fact  valid,  and 
is  not  therefore  entitled  to  the  benefit  of 
any  securities  held  by  the  creditors  who 
have  been  paid  off  out  of  the  moneys 
advanced.""    This  modified  doctrine  has 


discharging  an  old  debt,  then  it  is  not  to 
be  regarded  as  a  borrowing  transaction, 
for  the  invalid  lender  can  be  treated  as 
standing  in  the  place  of  those  whose  debts 
have  been  paid  off." 

*  In  Blackburn  Bldg.  Soc.  v.  Cunliffe,  note 
2,  supra,  certain  mortgages  given  to  secure 
sums  lent  to  members  of  the  society  out 
of  money  advanced  by  the  bankers  in  ques- 
tion were  treated  as  ^'property  which  they 
were  entitled  to  daim."  When  the  case  was 
before  the  House  of  Lords  (see  (1884)  L. 
R.  9  App.  Gas.  8C6),  Lord  Blackburn  stated 
that  the  general  effect  of  the  decision  of  the 
court  of  appeal  was  that,  "though  there  was 
nothing  that  amounted  to  an  assignment 
to  the  bankers  of  the  claims  of  those  who 
were  paid  off  by  the  money  advanced,  yet 
if  it  could  be  shown  that  such  claims  were 
in  fact  paid  off  thereby » there  was  an  equity 
in  substance  to  give  them,  the  bankers,  the 
same  benefit  as  if  there  had  been  such  an 
assignment."  But  he  ])ointed  out  that,  as 
the  decision  had  not  been  appealed  against, 
it  was  not,  and  could  not  be,  affirmed  by  the 
House. 

BLindley  on  Companies,  vol.  1,  6th  ed. 
p.  294,  citing  a  case  in  which  he  took  part 
as  one  of  the  Lord  Justices,  Re  Wrexham, 
M.  &  C.  Q.  R.  Co.  [1899;  C.  A.]  1  Ch.  (Eng.) 
440,  68, L.  J.  Ch.  N.  S.  270,  47  Week.  Rep. 
464,  80  L.  T.  X.  S.  130,  15  Times  L.  R.  122, 
6  Manson,  218,  affirming  [1898]  2  Ch. 
665.  There  the  Wrexham,  M.  &  C.  Q. 
R.  Company  had  power  to  borrow  money 
by  the  creation  of  three  classes  of 
debenture  stock,  A,  B,  and  C,  to  the 
extent  of  £175,000  by  A  stock,  £175,000 
by  B  stock,  and  £145,000  by  C  stock.  The 
A  stock  had  priority  as  to  both  principal 
and  interest  over  the  B  and  C  stocks,  and 
the  B  stock  had  a  similar  priority  over  the 
C  stock.  In  July,  1897,  these  borrowing 
powers  were  exhausted,  the  whole  of  the 
three  classes  of  debenture  stock  having  been 
created,  and  the  company  had  no  further 
power  to  borrow  money.  The  company  had 
not  any  funds  to  enable  them  to  pay  the 
half-year's  interest  which  was  about  to  be- 
come due  on  August  1  on  the  debenture 
stocks,  and  they  applied  to  their  bankers, 
the  North  and  South  Wales  Bank,  to  ad- 
vance them  money  for  the  purpose.  This 
the  bank  consented  to  do,  and  the  advance 
was  made  by  their  paying  the  interest  war- 
rants to  the  stockholders  when  they  pre* 
sented  them  for  payments.  The  total  sum 
thus  applied  was  £9,672,  of  which  £3,850 
went  to  pay  the  interest  due  to  the  holders 
of  A  debenture  stock,  £3,380  to  pay  the 
interest  on  the  B  stock,  and  the  residue 
to  pay  the  interest  on  the  C  stock.  On 
September  8,  1897,  upon  a  petition  under 
L.R.A.1917A. 


the  Railway  Companies  Act  18G7,  presented 
by  the  Great  Central  Railway  Company, 
who  were  judgment  creditors  of  the  Wrex- 
ham Company,  an  order  for  the  appointment 
of  a  receiver  was  made  against  that  com- 
pany. The  receiver  had  in  his  hands  enough 
money  to  pay  a  half-year's  interest  to  the  A 
stockholders  and  to  leave  some  surplus  for 
the  B  stockholders.  The  bank  claimed,  in 
the  first  instance,  that,  to  the  extent  of  the 
whole  £9,672  which  they  had  paid  to  the 
debenture  stockholders,*^*  they  should  be 
subrogated  to  the  rights  of  those  stock- 
holders, and  should,  out  of  any  moneys  in 
the  hands  of  the  receiver,  be  paid  what 
they  had  advanced  in  priority  to  any  pay- 
ment to  the  debenture  stockholders.  Romer, 
J.,  held  that  this  riaim  was  unfounded. 
The  bank  then  claimed  that,  at  any  rate  to 
the  extent  of  the  £3,8i)0  paid  to  the  A 
stockholders,  they  were  entitled  to  stand 
in  the  shoes  of  those  stockholders,  and  to 
be  paid  in  priority  to  any  payment  to  the 
B  and  C  stockholders  out  of  any  surplus 
remaining  after  paying  the  interest  due  to 
the  A  stockholders,  Romer,  J.,  decided 
against  this  claim  also.  The  bank  appealed 
against  both  decisions;  but  they  were  af- 
firmed. Rigby,  L.  J.,  said:  "The  claim  in 
each  case  is  rented  on  a  supposed  subro- 
gation and  right  to  stand  in  the  place  of, 
and  with  the  right  to  the  securities  and 
priorities  of,  the  creditors  who  have  been 
paid  off,  and  this  is  the  only  claim  with 
which  I  propose  to  deal.  I  do  not  think 
that  any  right  of  subrogation  to  the  securi- 
ties or  priorities  of  creditors  paid  off  out 
of  moneys  borrowed  in  excess  of  borrowing 
powers  has  ever  been  allowed,  or  can  he 
justified  in  principle.  ...  I  think  that 
the  great  preponderance  of  authority  shows 
that  the  doctrine  oi  subrogation  has  very 
little,  if  anything  at  all,  to  do  with  the 
equity  really  enforced  in  the  cases,  and  that 
there  is,  at  any  rate,  no  authority  for  any 
subrogation  to  the  securities  or  priorities 
of  the  creditors  paid  off.  Dealing  with  this 
case  independently  of  the  authorities,  I  see 
no  reason  why  the  parties  to  an  illegal 
lending  should  have  anything  more  than 
bare  justice  dealt  out  to  them;  and  this 
they  get  if  they  are  allowed,  as  they  have 
hitherto  been  allowed,  to  have  that  portion 
of  the  advance  actually  expended  in  pay- 
ment of  debts  of  the  company  treated  as  a 
valid  advance.  If  the  advance  had  been 
within  the  borrowing  powers  of  the  com- 
pany, the  bank  could  have  had  no  right  to 
the  securities  or  priorities  of  the  creditors 
paid  off.  It  seems  to  be  that  it  would  be 
unjust  to  other  creditors  that  a  fiction 
should  be  invented  for  the  purpose  of  mak- 
ing an  invalid  loan  more  valuable  than  a 
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not  yet  been  ratified  by  the  House  of 
Lords.* 

F/.  Do€*trine  that  a  corporation  cannot 
be  estopped  front  pleading  ultra 
vires;  American  f?ee<«ions. 

24.  Fonnal  statement  of  doctrine. 

The  nature  and  scope  of  the  doctrine 
upon  which  a  large  number  of  American 
decisions  proceed  are  indicated  by  the 
following  statement  in  an  opinion  de- 
livered by  Justice  Gray  in  a  leading  case : 
"The  view  which  this  court  has  taken 
of  the  question  presented  by  this  branch 
of  the  case,  and  the  only  view  which  ap- 
pears to  us  consistent  with  legal  prin- 
ciples, is  as  follows:  A  contract  of  a 
corporation  which  is  ultra  vires  in  the 
proper  sense,  that  is  to  say,  outside  the 
object  of  its  creation  as  defined  in  the 
law  of  its  organization,  and  therefore 
beyond  the  powers  conferred  upon  it  by 
the  legislature,  is  not  voidable  only,  but 
wholly  void,  and  of  no  legal  effect.  The 
objection  to  the  contract  is  not  mere- 
ly that  the  corporation  ought  not  to  have 
made  it,  but  that  it  could  not  make  it. 
The  contract  cannot  be  ratified  by  either 
party,  because  it  could  not  have  been 
authorized  by  either.  No  performance 
on  either  side  can  give  the  unlawful 
contract  any  validitj*,  or  be  the  founda- 
tion of  any  right  of  action  upon  it."  * 

A  few  additional  statements  of  the 
doctrine,  which  illustrate  certain  minor 
differences  in  the  phraseology  employed 
by  the  courts,  are  set  out  below. 

"The  general  rule  is  that  a  corpora- 
tion can  do  only  those  acts  which  are 
within  the  scope  of  its  charter,  and,  if 


the  signing  of  the  bond  in  question  as 
surety  was  an  act  not  originally  within 
the  express  or  necessarily  implied  powers 
of  the  corporation,  it  is  void,  and  no  sub- 
sequent act  could  make  it  valid  by  way 
of  estoppel."  * 

"When  the  contract  is  beyond  the  pow- 
ers conferred  upon  it  by  existing  laws, 
neither  the  corporation  nor  the  other 
party  to  the  contract  can  be  estopped,  by 
assenting  to  it  or  by  acting  upon  it,  to 
show  that  it  was  prohibited  by  those 
laws."  • 

"The  law  is  well  settled  in  this  state 
that  corporations  can  only  exercise  such 
powers  as  are  conferred  upon  them  by 
their  charters,  and  that  an  act  of  a  cor- 
poration not  authorized  by  its  charter  is 
void,  and  the  fact  that  the  corporation 
has  received  the  benefits  of  a  contract, 
or  the  party  with  whom  it  deals  has 
acted  thereunder,  does  not  estop  the  cor- 
poration from  raising  the  defense,  when 
sued  upon  such  contract,  of  ultra  vires."  * 

Those  courts  which  accord  to  the  doc- 
trine of  ultra  vires  "the  largest  field  of 
action  proceed  upon  the  conception  that 
a  corporation,  being  the  creature  of  the 
state,  possesses  no  power  whatever  be- 
yond that  granted  in  its  charter,  and  can- 
not directly  or  indirectly  acquire  rights 
or  incur  liabilities  under  an^'  contract 
not  hereby  authorized.  They  refuse  un- 
der any  circumstances  to  enforce  or  give 
effect  to  an  unauthorized  contract  as 
such,  but,  where  it  has  been  acted  upon, 
will  protect  the  parties  against  hardship 
and  injustice  by  allowing  whatever  re- 
lief mav  be  suited  to  the  facts  of  the 


case. 
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valid  one.  I  entirely  agree  with  what  ' 
Romer,  J.,  said  about  the  unsatisfactory 
way  in  which  such  a  doctrine  as  is  con- 
tended for  by  tlie  appellants  would  work 
in  practice,  and  I  do  not  consider  it  neces- 
sarv  to  repeat  it." 

«In  Sinclair  v.  Brougham  [1914]  A.  C. 
(Eng.)  412,  Lord  Haldane,  in  liia  summary 
of  the  conclusionf*  of  the  court  of  appeal, 
observed:  **The  majority  went  on  to  hold 
that  in  so  far  as  the  le;?itimate  indebtedness 
of  the  society  was  not  increased,  for  the  rea- 
son that  the  money  borrowed  was  applied 
in  the  payment  of  legitimate  debts,  the  de- 
positors could  be  treated  as  subrogated  to 
the  rights  of  these  creditors,  at  all  events 
to  the  extent  of  tlieir  debts,  as  distinguished 
from  any  securities  for  the^e  debts."  The 
distinction  taken  with  respect  to  the  securi- 
ties was  apparently  approved.  Lord 
Parker,  after  laying  down  the  general  prin- 
ciple, observed:  "There  appears  to  be  some 
doubt  as  to  whether  this  result  is  arrived 
at  by  treating  the  contract  of  loan  as 
validated  to  the  extent  to  which  the  bor- 
rowed money  is  so  applied,  on  the  ground 
L.R.A.1917A. 


that  to  this  extent  there  is  no  increase  in 
the  indebtedness  of  tJie  company  or  associa- 
tion, in  which  case,  if  the  contract  of  loan 
involves  a  security  for  the  money  borrowed, 
the  security  would  be  validated  to  a  like 
extent;  or  whether  the  better  view  is  that 
the  lenders  are  subrogated  to  the  rights  of 
the  legitimate  creditors  who  have  been  paid 
oflf.  .  .  .  It  is  still  open  to  your  Lord- 
ships' House  to  adopt  either  view,  should 
the  question  actually  come  up  for  determi- 
nation." 

1  Central  Transp,  Co.  v.  Pullman's  Palace 
Car  Co.  (1890)  139  U.  S.  24,  59,  35  L.  ed. 
65,  68,  11  Sup.  Ct.  Rep.  478. 

•  Best  Brewing  Co.  v.  Klassen  (1900)  185 
111.  37,  50  L.R.A.  705,  57  N.  E.  20. 

3  Steele  V.  Fraternal  Tribunes  (1905)  215 
111.  190,  106  Am.  St.  Rep.  160,  74  N.  E. 
121. 

4  Wood  V.  Supreme  Ruling,  F.  M.  C. 
(1912)  212  lU.  532,  72  X.  E.  783. 

>  Harris  v.  Independence  Gas  Co.  (1907) 
76  Kan.  750,  13  L.R.A.(X.S.)  1171,  92  Pac. 
1123. 
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In  cases  involving  an  unanthorizcfd 
lease  of  a  railroad  by  one  corporation  to 
another,  the  doctrine  that  the  lease  can- 
not be  made  good  by  ratification  or  es- 
toppel applies  "not  only  when  the  lease 
is  ultra  vires  of  the  lessor  corporation, 
and  therefore  open  to  the  objection  of 
disabling  it  from  performing  those  duties 
to  the  public,  its  performance  of  which 
was  the  consideration  upon  which  it  re- 
ceived its  charter  from  the  state;  but 
even  if  the  lease  is  ultra  vires  of  the  les- 
see corporation  only,  and  therefore  not 
open   to   that  particular  objection."® 

It  has  been  laid  down  that  a  municipal 
corporation  is  not  estopped  from  plead- 
ing ultra  vires  by  the  recitals  in  a  deed 
executed  by  it  as  a  part  of  the  invalid 
transaction^  A  similar  rule  is  doubtless 
applicable  where  a  private  corporation  is 
concerned. 

25.  Decisions  illustrative  of  this  doc' 

trine. 

The  cases  in  which  the  doctrine  of  es- 
toppel has  been  explicitly  rejected,  or 
which  are  considered  by  the  present 
writer  to  be,  upon  the  facts  as  proved, 
inconsistent  with  that  doctrine,  are  tab- 
ulated below  with  reference  to  the  vari- 


ous contracts  under  review.  Further  in- 
formation as  to  these  cases  will  be  found 
in  the  subtitle  in  which  the  effect  of  the 
rulings  in  each  state  is  discussed.  In  re- 
gard to  guaranty  and  similar  contracts, 
it  may  be  advisable  to  mention  here  that 
they  are  not  enforceable  in  some  of  the 
jurisdictions  in  which  that  doctrine  pre- 
vails, unless  it  is  proved  that  some  spe- 
cific benefit  was  received  from  the  trans- 
action by  the  corporation  itself, — the 
advantage  denied  by  the  third  party  on 
whose  behalf  the  transaction  was  en- 
tered into  not  being  regarded  as  a  suf- 
ficient basis  for  an  estoppel  against  the 
corporation.  See  §  46,  infra.  Accord- 
ingly, where  the  receipt  of  such  specific 
benefits  is  not  one  of  the  elements  in- 
volved, the  practical  result,  so  far  as  the 
immunity  of  the  corporation  is  con- 
cerned, will  be  the  same  whether  the  case 
arises  in  a  jurisdiction  in  which  the  doc- 
trine is  rejected,  or  in  a  jurisdiction  in 
which  it  is  adopted.  But,  as  the  point  of 
view  is  essentially  different  in  each  in- 
stance, judges  and  text  writers  are  clear- 
ly not  justified  in  including — as  they 
sometimes  have  done — in  the  same  list  of 
precedents  decisions  rendered  both  by 
the  courts  which  approve  and  by  those 
which  disapprove  the  doctrine.^ 


•  McCormick  v.  Market  Nat.  Bank  (1896) 
ler?  U.  S.  638,  41  L.  ed.  817, 17  Sup.  Ct.  Rep. 
433,  citing  St.  Louis,  V.  &  T.  H.  R.  Co.  v. 
Terre  Haute  &  I.  R.  Co.  (1891)  145  U.  S. 
393,  404,  36  L.  ed.  738,  753,  12  Sup.  Ct. 
Rep.  963. 

7  Coffin  V.  Kearney  Countv  (1893)  6  C.  C. 
A.  288,  12  U.  S.  App.  562,  57  Fed.  137. 
Compare  the  English  case  cited  in  §  19,  note 
1,  supra. 

.1  ConTeyance  of  real  property. 

Xational  Home  Bldg.  &  L.  Asso.  v.  Home 
Sav.  Bank  (1899)  181  111.  36,  64  L.R.A.  399, 
72  Am.  St.  Rep.  245,  64  N.  E.  619  (convey- 
ance of  land  with  stipulation  by  grantee 
to  assume  encumbrances) ;  Stacy  v.  Glen 
Ellvn  Hotel  &  Springs  Co.  (1906)  223  111. 
546,  8  L.R.A.(X.S.)  966,  79  N.  E.  133  (con- 
tract conferring  on  purchaser  of  lot  from 
hotel  company  certain  easements  in  re- 
spect to  the  company's  property). 

Traffic   asroements   betweom   railroad 
oompaaies. 

Morris  &  E.  R.  Co.  v.  Sussex  R.  Co. 
(1869)  20  N.  J.  :Eq.  542. 

lioaao  of  railroad. 

East  St.  Louis  Connecting  5-  Co.  v.  Jarv- 
is  (1899)  34  C.  C.  A.  639,  92  Fed.  735;  Cox 
v.  Terre  Haute  &  I.  R.  Co.  (1903)  123  Fed. 
439. 

Iioaao  of  otbor  property. 

McCormick  v.  Market  Nat.  Bank  (1896) 
165  U.  S.  538,  41  L.  ed.  817,  17  Sup.  Ct. 
Rep.  433. 
L.R.A.1917A. 


Pnrcliase  of  tlie  company's  oivn  stock. 

Hamor  v.  Tavlor-Bioe  Engineering  Co. 
(1898)  84  Fed.  392. 

Purchase  of  the  stock  of  another  com- 
pany. 

De  la  Vergne  Refrigerating  ^fnch.  Co. 
V.  German  Sav.  Inst.  (1899)  175  U.  S. 
40,  44  L,  ed.  65,  20  Sup.  Ct.  Rep. 
20;  Cooper  Ins.  Co.  v.  Hawkins  (1896) 
18  C.  C.  A.  81,  34  U.  S.  App,  428,  71 
Fed.  372;  Anglo-American  Land,  Mortg. 
&  Agencv  Co.  v.  Lombard  (1904)  68  C.  C. 
A.  89,  132  Fed.  721 ;  Mechanics'  &  W.  Mut. 
Sav.  Bank  &  BMg.  Asso.  v.  Meriden  Agency 
Co.  (1855)  24  Conn.  159  (defendant  having 
never  become  legally  a  stockholder  of  plain- 
tiff corporation,  plaintiff  had  no  power  to 
make  a  loan  to  defendant  for  a  bonus) : 
Greenville  Compress  &  Warehouse  Co.  v. 
Planters'  Compress  &  Wareliouso  Co.  (1893) 
70  Miss.  669,  35  Am.  St.  Rep.  681,  13  So. 
879  (see,  however,  the  Mississippi  ease  cited 
in  §  90,  note  8,  infra. 

For  cases  in  which  action  to  en- 
force the  statutory  Liability  of  the  pur- 
chasing company  as  stockholder  in  the 
other  company  were  held  not  to  be  main- 
tainable, see  California  Xat.  Bank  v.  Ken- 
nedy (1896)  167  U.  S.  362,  42  L.  ed.  198.  17 
Sup.  Ct.  Rep.  831,  reversinpr  (1804)  101  Gal. 
495,  40  Am.  St.  Rep.  69,  35  Pac.  1030;  First 
Nat.  Bank  v.  Hawkins  (1899)  174  U.  S. 
364,  43  L.  cd.  1007,  19  Sup.  Ct.  Rep.  739: 
First  Xat.  Bank  v.  Converse  (190ti)  200 
U.  S.  425,  50  L.  ed.  637,  26  Sup.  Ct.  Rep, 
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S0,  Qualifications  of  the  doctrine. 

The  general  rule  that  a  party  to  an 
ultra  vires  contract  cannot  be  estopped 


from  setting  up  its  invalidity  as  a  de- 
fense was  disregarded  in  a  case  where 
the  contracting  corporation  had  for   a 


306  J  Schofield  v.  Goodrich  Bros.  Bkg.  Co. 
(1899)  39  C.  C.  A.  76,  98  Fed.  271  (action 
to  enforce  liability  of  company  as  stock- 
holder) ;  Chemical  Nat.  Bank  v.  Havermale 
(1898)  120  Cal.  601,  65  Am.  St.  Rep.  206, 
52  Pac.  1071,  following  Federal  decisions; 
Converse  v.  Emerson,  T.  &  Co.  (1909)  242 
111.  619,  90  X.  E.  269,  aflfirming  (1909)'  148 
111.  App.  604,  following  Federal  decisions. 

For  Federal  decisions  inconsistent  with 
those  above  cited,  see  §  42,  infra. 

In  Burnes  v.  Burnea  (1904)  132  Fed. 
485,  the  court  answered  in  the  affirmative 
the  question.  Has  a  corporation  the  right  to 
cancel  or  purchase  its  own  stock  "when  no 
creditor  is  affected,  when  the  corporate 
assets  are  not  diminished,  then  no  harm  is 
done  any  stockholder,  but  when  it  is  to  the 
very  great  advantage  of  every  remaining 
stockholder?"  Tlie  ratio  decidendi,  how- 
ever, was  that  the  transaction  was  not 
ultra  vires. 

PnrcliaBe     of    personal     property     of 
other   kinds. 

In  the  following  cases  it  was  held  that 
no  action  was  maintainable  for  the  con- 
tract price  of  goods  sold  to  the  corpora- 
tions: Chewacla  Lime  Works  v.  Disniukcs 
(1888)  87  Ala.  344,  5  L.R.A.  100,  6  So.  122; 
Chicago  Pneumatic  Tool  Co.  v.  H.  W.  .>onea 
Mfg.  Co.  (1900)  91  111.  App.  647;  Bailey  v. 
Methodist  Episcopal  Church  (1880)  71  Me. 
472;  Downing  v.  Mt.  Washington  Road  Co. 
(1860)  40  N.  H.  230;  Tennessee  Ice  Co.  v. 
Raine  (1901)  107  Tenn.  151,  64  S.  W.  29. 

Sorrowing  of  money  on  the  seonrity 
of  mortgages  and  deeds  of  trust. 

Standard  Sav.  &  L.  Co.  v.  Aldrich  (1908) 
20  L.R.A.(N.S.)  646.  89  C.  C.  A.  646,  163 
Fed.  216;  National  Kome  Bldg.  &  L.  Asso. 
V.  Home  Sav.  Bank  (1899)  181  111.  35,  64 
L.R.A.  99,  72  Am.  St.  Rep.  245,  54  N.  E. 
619,  approved  in  Converse  v.  Emerson,  T. 
&  Co.  (1909)  242  111.  619,  90  N.  E.  269; 
National  Trust  Co.  v.  Miller  (1880)  33 
N.  J.  Eq.  155. 

Borrowing  of  money  on  the  secnrity 
of  pledges. 

Germania  Safetv-Vault  &  T.  Co.  v.  Boyn- 
ton  (1896)  19  C.  *C.  A.  118,  37  U.  S.  App. 
602,  71  Fed.  800;  Wheeler  v.  Home  Sav. 
Bank  (1900)  188  111.  34,  80  Am.  St.  Rep. 
161,  58  N.  E.  598,  reversing  (1899)  85  111. 
App.  28  (pledge  of  corporate  property  to 
secure  the  debt  of  another  in  a  matter  in 
which  the  corporation  had  no  interest  and 
by  which  it  was  not  benefited). 

Lending  of  money. 

Swindell  v.  Bainbridge  State  Bank  (1907) 
3  Ga.  App.  364,  60  S.  E.  13. 

Carriage  of  passengers  and  goods. 

Hood  V.  New^  York  &  N.  H.  R.  Co.  (1852) 
22  Conn.  505,  0  Am.  Neg.  Cas.  349;  Con- 
verse V.  Norwich  &  N.  Y.  Transp.  Co.  (1865) 
L.R.A.1917A. 


33  Conn.  180.  See  also  the  elaborate  opin- 
of  Seldeo,  J.,  in  Bissell  v.  Michigan  S.  &  N. 
I.  R.  Cos,  (1860)  22  N.  Y.  258. 

Hiring  of  personal  servioes. 

Myers  v.  Equitable  Bldg.  &  U  Soc.  (1900) 
92  IIL  App.  27;  Dresaer  v.  Traders'  Nat. 
Bank  (1895).  165  Mass.  120,  42  N.  E.  567. 
See  also  Hodges  v.  Buffalo  (1846)  2  Denio 
(N.  Y.)  110  (action  against  a  public  cor- 
poration). 

In  Oliver  v.  Gilmore  (1892)  52  Fed.  562, 
which  held  that  there  could  be  no  recovery 
for  services  rendered  in  securing  the  exe- 
cution of  an  illegal  contract,  the  ratio 
decidendi  was  the  distinction  between  il- 
legal and  merely  unauthorized  contracts. 
But  no  such  distinction  is  recognized  by  the 
Federal  Supreme  Court.     See  §  68,  infra. 

Insurance  of  life  and  property. 

Webster  v.  Buffalo  Ins.  Co.  (1881)  2  Mc- 
Crary,  348,  7  Fed.  399;  Leonard  v,  Amer- 
ican Ins.  Co.  (1884)  97  Ind.  299;  Steele  v. 
Fraternal  Tribunes  (1905)  215  111.  190, 
106  Am.  St.  Rep.  160,  74  N.  E.  121;  Mc- 
Cartney V.  Supreme  Tent,  K.  M.  (1907) 
132  111.  App.  15;  Smith  v.  Bankers'  Union 
(1908)  144  111.  App.  384;  Society  of  St. 
Stephen  v.  Sikoraki  (1908)  141  HI.  App.  1; 
Andrews  v.  Union  Mut.  F.  Ins.  Co.  (1864) 
37  Me.  256;  Miller  v.  American  Mut.  Acci. 
Ins.  Co.  (1893)  92  Tenn.  167,  20  L.R.A. 
765,  21  S.  W.  39;  Luthe  v.  Farmers'  Mut. 
F.  Ins.  Co.  (1882)  55  Wis.  543,  13  N.  W. 
490  (applying  a  doctrine  different  from  that 
of  later  Wisconsin  cases;  see  §  110,  infra). 

Partnersliip. 

Merchants*  Nat.  Bank  v.  Wehrmann 
(1906)  202  U.  S.  295,  50  L.  cd.  1036,  26 
Sup.  Ct.  Rep.  613,  reversing  (1903)  69  Ohio 
St.  160,  68  N.  E.  1004  (liability  of  corpora- 
tion as  partner  denied  in  proceedings  for 
dissolution). 

RestrictiTe  coTenant* 

Oliver  v.  Gilmore  (1892)  62  Fed.  562 
(stipulation  of  manufacturer  not  to  use 
plant  for  a  certain  purpose). 

£zecntion    of    negotiable    instmment 
for  aeeommodation. 

Johnston  v.  Charlottesville  Nat.  Bank 
(1879)  3  Hughes,  657,  Fed.  Cas.  No.  7,425; 
Park  Hotel  Co.  v.  Fourth  Nat.  Bank  (1898) 
30  C.  C.  A.  409,  58  U.  S.  App.  674,  86  Fed. 
742  (accommodation  note) ;  Cook  v.  Amer- 
ican Tubing  &  Webbing  Co.  (1906)  28  R.  L 
41,  9  L.R.A.(N.S.)  193,  65  Atl.  641  (accom- 
modation draft). 

In  Murph"5r  v.  Arkansas  &  L.  Land  Co. 
(1890)  97  Fed.  723,  the  ratio  decidendi 
was  that  a  private  corporation  may  execute 
accommodation  paper  with  the  assent  of 
all  its  stockholders, — ^a  doctrine  which  is 
essentially  inconsistent  witli  the  position 
of  the  Supreme  Court  regarding  ultra  vires 
contracts. 
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considerable  period  acquiesced  without 
any  objection  in  a  certain  disposition  of 
the  property   in   question,   made   by   a 


court  as  an  incident  of  receivership  pro- 
ceedings.^ 
That  rule  was  also  treated  as  an  ir- 


Ind^rsemeBt     of     negotiable     instrn- 
ments  for  aocommodation. 

National  Bank  v.  Atkinson  (1893)  55 
Fed.  465,  affirmed  in  (1894)  10  C.  C.  A.  87, 
27  U.  S.  App.  88,  61  Fed.  809. 

In  Savannah  Ice  Co.  v.  Canal-Loureiana 
Bank  &  T.  Co.  (1913)  12  Ga.  App.  818,  79 
S.  £.  45,  the  reafion  assigned  for  denying 
the  right  of  action  on  an  indorsement  was 
that  Sie  contract  was  executory. 

Disoovnting  of  notes,  etc. 

Philadelphia  Loan  Co.  v.  Towner  (1839) 
13  Conn.  249. 

Guaranty. 

Louisville,  N.  A.  &  C.  R.  Co.  v.  Louis- 
ville Trust  Co.  (1899)  174  U.  S.  552,  567, 
43  L.  ed.  1081,  1088,  19  Sup.  Ct.  Rep.  817 
(guaranty  by  one  railroad  company  of  the 
bonds  of  another) ;  Seligman  v.  Charlottes- 
ville Nat.  Bank  (1879)  3  Hughes,  647,  Fed. 
Cas.  No.  12,642;  Johnston  v.  Charlottesville 
Nat.  Bank  (Fed.)  supra;  Flannagan  v.  Cal- 
ifornia Nat.  Bank  (1893)  23  L.R.A.  836, 
56  Fed.  959;  Humboldt  Min.  Co.  v.  Amer- 
ican Mfg.  Min.  &  Mill.  Co.  (1894)  10  C.  C. 
A.  415,  22  U.  S.  App.  334,  62  Fed.  356; 
Farmers*  &  M.  Nat.  Bank  v.  Smith  (1896) 
23  C.  C.  A.  80,  40  U.  S.  App.  690,  77  Fed. 
129;  Commercial  Nat.  Bank  v.  Pirie  (1897) 
27  C.  C.  A.  171,  49  U.  S.  App.  596,  82  Fed. 
799;  Bowen  v.  Needles  Nat.  Bank  (1898) 
87  Fed.  430,  affirmed  in  (1899)  36  C.  C.  A. 
553,  94  Fed.  925;  Re  S.  P.  Smith  Lumber 
Co.  (1904)  132  Fed.  620;  Merchants'  Bank 
V.  Baird  (1908)  17  L.R.A.(N.S.)  526,  90  C. 
C.  A.  338,  160  Fed.  642;  Barron  v.  :NrcKin- 
non  (1910)  179  Fed.  759;  Re  Liquor  Deal- 
ers* Supply  Co.  (1910)  101  C.  C.  A.  367, 
177  Fed.  197;  Ploof  Bros.  Co.  v.  Jiffy  Auto 
Curtain  Co.  (1914)  189  111.  App.  596;  West- 
inghouse  Mach.  Co.  v.  Wilkinson  (1885)  79 
Ala.  312;  Davis  v.  Old  Colony  R.  Co.  (1881) 
131  Mass.  258,  41  Am.  Rep.  221;  First  Nat. 
Bank  v.  American  Nat.  Bank  (1903)  173 
Mo.  153,  72  S.  W.  1059;  Norton  v.  Derry 
Nat.  Bank  (1882)  61  N.  H.  589,  60  Am. 
Rep.  334;  Cross  v.  Brewster  (1900)  —  Tex. 
Civ.  App.  — ,  55  S.  W.  590;  Gaston  v.  J.  L 
Campbell  Co.  (1911)  104  Tex.  576,  140  S. 
W.  770,  modified  in  (1911)  104  Tex.  585, 
141  S.  W.  515,  reversing  (1910)  —  Tex. 
Civ.  App.  — ,  130  S.  W.  222  (as  to  the  pre- 
cise significance  of  this  case,  see  review  of 
Texas  cases  in  §  106,  infra). 

See  also  Commercial  Nat.  Bank  v.  First 
Nat.  Bank  (1904)  97  Tex.  636,  104  Am.  St. 
Rep.  870,  80  S.  W.  601,  where  a  national 
bank  represented  that  the  signature  of  a 
note  sent  to  it  was  genuine. 

In  Kellogg-Mackay  Co.  v.  Havre  Hotel 
Co.  (1012)  118  C.  C.  A.  165,  199  Fed.  727, 
the  doctrine  of  estoppel  was  rejected  on 
the  authority  of  the  later  decisions  of  the 
Supreme  Court;  but  the  fact  of  the  defend- 
ants having  received  the  benefits  of  the 
guaranty  was  treated  as  a  sufScient  reason 
L.R.A.19nA. 


for  invoking  the  principle  approved  in  some 
of  the  earlier  decisions  of  that  court,  that 
the  defense  of  ultra  vires  should  not  be 
allowed  to  prevail  ''where  it  would  defeat 
the  ends  of  justice  or  work  a  legal  wrong." 
But  the  fact  that  this  principle  led,  under 
the  given  circumstances,  to  a  conclusion 
fundamentally  different  from  that  indicated 
by  the  later  decisions,  may  reasonably  be 
regarded  as  demonstrating  that  the  court 
was  not  warranted  in  applying  it  for  the 
advantage  of  the  claimant. 

For  eases  in  which  the  decisions  of  the 
Federal  Supreme  Court  were  treated  as 
controlling  in  a  state  in  which  the  doctrine 
of  estoppel  prevailed,  see  National  Bank  v. 
Sixth  Nat.  Bank  (1905)  212  Pa.  238,  61 
Atl.  889,  followed  in  Bank  of  Barnwell  v. 
Sixth  Nat.  Bank  (1905)  28  Pa.  Super.  Ct. 
413. 

Svretysliip  and  indemnity. 

Rogers  v.  Jewell  Belting  Co.  (1900)  184 
III.  574,  56  N.  K.a017;  Beat  Brewing  Co.  v. 
Klassen  (1900)  185  111.  37,  50  L.R.A.  765, 
76  Am.  St.  Rep.  26,  57  N.  E.  20;  Wheeler 
v.  Home  Sav.  Bank  (1900)  188  111.  34,  80 
Am.  St.  Rep.  161,  58  N.  E.  598,  reversing 
(1899)  85  111.  App.  28;  Kelley,  M.  &  Co.  v. 
O'Brien  Varnish  Co.  (1900)  90  HI.  App. 
287;  Bailey  v.  Farmers'  Nat.  Bank  (1901) 
97  111.  App.  66;  Fidelity  &  D.  Co.  v.  Na- 
tional Bank  (1907)  48  Tex.  Civ.  App.  301, 
106  S.  W.  782. 

Contract  releasing;  a  person  from  lia- 
bility for  negligence. 

Alabama  CI.  S.  R.  Co.  v.  I^ovcman  Com- 
press Co.  (1916)  —  Ala.  — ,  72  So.  311. 

1  Union  Trust  Co.  v.  Illinois  Midland  Co. 
(1885)  117  U.  S.  434,  29  L.  ed.  963,  6  Sup. 
Ct.  Rep.  809.  The  precise  purport  of  this 
case  has  been  authoritatively  explained  in 
the  following  passage  of  the  opinion  de- 
livered in  Central  Transp.  Co.  v.  Pullman's 
Palace  Car  Co.  (1890)  139  U.  S.  24,  35  L. 
ed.  55,  11  Sup.  Ct.  Rep.  478:  "One  railroad 
corporation  had  purchaswl  of  two  others 
their  connecting  railroads  and  their  fran- 
chises; a  receiver  had  been  appointed  of  all 
its  property,  including  the  three  railroads, 
and,  under  the  direction  of  the  court,  and 
without  objection  by  any  of  the  parties 
interested,  had  for  years  administered  the 
whole  as  a  unit,  and  incurred  expenses  and 
issued  certificates  accordingly.  It  was  held 
that  the  holders  of  bonds  secured  bv  mort- 
gage  of  one  of  the  purchased  railroads 
could  not,  for  want  of  affirmative  legisla- 
tive authority  for  the  sale  and  purchase  of 
that  road,  claim  a  priority  of  lien  upon  it 
as  against  the  holders  of  certificates  issued 
by  the  receiver  for  necessary  and  pro]^cr 
expenses  of  the  whole  line:  and  this  court, 
as  declared  in  its  opinion  delivered  by  Mr. 
Justice  Blatchford,  rested  this  conclusion 
*on  the  principle  that  nonaction  on  the  part 
of  the  bondholders  and  their  trustee,  which 
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relevant  factor  in  a  case  in  Tvhich  the 
material  facts  were  that  a  corporation 
had  sold  its  property  to  another  which 
assumed  all  its  debts,  and  that  a  credi- 
tor of  the  vendor,  after  having  obtained 
a  ^'udgment  against  both  corporations, 
was  seeking  to  establish  the  priority  of 
his  judgment  over  a  mortgage  which  had 
been  given  by  the  vendee  after  the  sale 
and  before  the  creditor  had  asserted  his 
judgment,  and  which  was  then  in  course 
of  foreclosure.* 

In   another   case   the   refusal   of  the 


court  to  enforce  the  rule  was  based  upon 
the  ground  that  the  corporation  in  ques- 
tion  had  obtained  money  upon  the  faith 
of  a  specific  representation  that  the 
transaction  which  was  alleged  to  be  ultra 
vires  was  valid,  and  consequently  that 
its  enforcement  would  have  the  effect  of 
enabling  the  corporation  to  take  ad- 
vantage of  its  own  wrong.'  But  having 
regard  to  the  facts  under  review,  it  is 
at  least  open  to  question  whether  this 
decision  is  consistent  with  the  views  held 
by  the  Supreme  Court  with  regard  to 


allowed  the  court  and  the  receiver  to 
go  on  during  the  entire  litigation  con- 
tracting debts  in  respect  to  the  whole  line 
opera t^  aa  a  unit,  and  administering  the 
property  as  one,  under  circumstances  where, 
as  shown,  it  was  and  is  impossible  to  sep- 
arate the  interests  a»  to  expenditures  and 
benefits  in  respect  to  the  matters  now 
questioned,  and  where  important  rights 
have  accrued  on  the  faith  of  the  unity  of 
the  interests,  amounts  to  such  acquies- 
cence as  should  operate  as  an  estoppel.' 
.  .  .  The  court  in  that  case  in  no 
way  maintained  any  suit  on  the  contract 
supposed  to  be  unlawful,  but  simply  re- 
fused to  set  it  aside  at  the  demand  of  par- 
ties bv  reason  of  Avhose  silence  and  omission 
to  seasonably  interpose  any  objection  it 
had  been  acted  upon  as  valid  throughout  a 
long  course  of  judicial  proceedings." 

«Fogg  v.  Blair  (1880)  133  U.  S.  534,  33 
L.  ed.  721,  10  Sup.  Ct.  Rep.  338.  The  basis 
of  the  intervener's  claim  was  not  that  the 
old  company  was  without  authority  to  sell 
the  property  or  the  new  without  authority 
to  purchase  it,  but  only  "that  the  old  cor- 
poration could  not  transfer  its  property  to 
the  new  corporation  without  the  now  cor- 
poration becoming  trustee  for  all  the  cred- 
itors of  the  old  company;  that  its  property 
was  thus  affected  with  a  trust,  and  could 
not  be  subjected  to  a  mortgage  so  as  to  give 
priority  to  the  bonds  secured  over  the  de- 
mands of  creditors  existing  at  the  time  of 
Huch  transfer."  Properly  speaking,  there- 
fore, the  question  was  one  not  of  ultra 
vires,  but  of  a  fraudulent  disposition  of 
property  as  against  creditors.  But  the 
court  said:  "V^e  do  not  attach  any  weight 
to  tlie  objection  that  the  transfer  by  the 
old  company  of  its  entire  j)roperty  to  the 
new  company  was  illegal  and  ultra  vires, 
and  therefore  to  be  disregarded.  However 
such  a  transfer  might  be  considered  in  a 
Kuit  to  set  it  aside,  the  objection  does  not 
lie  in  the  mouth  of  the  appellant,  for  he  has 
proceeded  against  the  new  company  and  ob- 
tained, upon  the  assumed  validity  of  such 
transfer,  a  decree  that  it  pay  his  judgment, 
which  is  founded  upon  a  demand  that  com- 
pany agreed  to  assume  as  part  of  the  con- 
Hideration  of  the  transfer/' 

« Butler  v.  Cockrill  (IStm)  20  C.  C.  A. 
122,  36  U.  S.  App.  702,  73  Fed.  945.  There 
the  controversies  arose  over  the  distribution 
of  the  proceeds  of  some  cotton  mills  which 
L.R.A.1917A. 


were  sold  under  an  agreement  by  all  the 
parties  to  the  original  suit  that  the  money 
derived  from  the  sale  should  be  paid  into 
the  court  below  and  should  stand  in  the 
place  of  the  real  estate.  The  receiver  of 
the  First  National  Bank  sought  to  recover 
the  entire  proceeds  of  tliis  property  by  vir- 
tue of  the  following  facts:  Prior  to  June 
29,  1889,  the  property  belonged  to  another 
insolvent  corporation,  which  conveyed  it 
in  trust  for  the  First  National  Bank  and 
the  German  National  Bank,  in  satisfaction 
of  debts »o wed  to  them.  The  property  being 
unprodiictive,  the  directors  of  the  First  Na- 
tional Bank  decided  to  organize  the  Little 
Rock  Cotton  Mills,  to  have  the  property 
conveyed  to  that  corporation,  to  have  that 
corporation  operate  the  mills,  and  then  to 
sell  them  for  the  highest  price  it  could  ob- 
tain. The  purpose  of  this  plan  was  to 
make  the  mill  property  more  salable  by 
putting  it  into  operation;  and  the  reason 
for  placing  the  title  to  it  in  the  Little  Hock 
Cotton  Mills  was  to  have  a  corporation 
that  could  make  bills  receivable  that  could 
be  discounted  on  the  credit  of  this  property, 
and  to  have  a  corporation  to  carry  on  a 
business  which,  under  its  charter,  the  bank 
might  not  be  able  lawfully  to  conduct.  The 
new  corporation  having  been  organized,  and 
the  property  conveyed,  the  First  National 
Bank  loaned  money  to  it  to  enable  it  to 
repair,  improve,  and  operate  the  mills, 
took  its  promissory  notes  for  this  money, 
and  discounted  three  of  them,  with  two 
other  banks,  under  the  representation  that 
they  were  prime  paper.  The  court  said: 
"It  goes  without  saying  that  this  course 
of  action  was  as  much  a  representation  by 
this  bank  that  the  title  to  this  property 
was  in  the  cotton  mills,  and  that  its  notes 
were  collectable  from  this  real  estate,  as 
if  it  had  expressly  so  stated.  The  cotton 
mills  had  no  other  property,  and,  if  its 
notes  charged  any  property,  they  charged 
this.  If  these  notes  were  prime  paper,  it 
was  because  the  cotton  mills  held  the  title 
to  this  property,  and  the  notes  were  col- 
lectable from  its  proceeds.  .  .  .  Con- 
cede that  the  First  National  Bank  had  no 
power  under  its  charter  to  repair,  improve, 
and  operate  these  mills,  either  in  its  own 
name  or  in  the  name  of  another;  it  was 
nevertheless  w^ithin  its  power  to  cause 
Davis  and  Roots  [trustees]  to  convey  this 
property   to   a   bona   fide   purchaser  or   to 
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the  absolutely  void  quality  of  ultra  vires 
contracts.  Nor  is  it  elear  upon  what 
ground  deception  can  be  predicated  in 
respect  to  an  assertion,  where  the  per- 
son to  whom  it  is  made  is  presumed  to 
have  knowledge  of  the  true  character  of 
the  contract.  See  §  34,  infra.*  But  so 
far  as  one  class  of  cases  is  concerned, 
viz.;  those  involving  negotiable  instru- 
ments, this  particular  objection  clearly 
does  not  apply  where  the  representation 
has  reference,  not  to  the  validity  of  the 
contract,  but  merely  to  the  ownership 
of  the  instrument  upon  which  the  action 
is  brought.  Thus,  the  right  to  recover 
against  a  bank  upon  the  indorsement  of 
a  note  for  the  accommodation  of  ii  rail- 
road company  has  been  affirmed  on 
grounds  thus  stated:  '^The  indorsement 
of  the  defendant  was  therefore  void  in 
the  hands  of  every  person  having  notice 
of  the  facts.  But  if  the  proper  officers 
of  the  defendant  have  negotiated  it  to 
the  plaintiff,  representing  it  to  be  a  bill 


belonging  to  their  bank,  and  upon  the 
faith  of  that  representation  the  plaintiff 
has,  in  the  usual  course  of  its  business, 
discounted  it,  advancing  to  the  defend- 
ant the  proceeds,  the  defendant  is  pre- 
cluded, upon  the  principle  just  referred 
to,  from  setting  up  that  it  was  indorsed 
without  authority."  * 

In  a  case  in  which  the  action  was 
brought  to  enforce  the  liability  of  the 
defendant  company  as  a  stockholder  in 
another  company,  it  was  urged  that, 
"while  a  corporation  may  not  be  es- 
topped from  asserting  the  invalidity  of 
a  contract  made  outside  of  its  powers, 
such  an  estoppel  can  arise  against  a 
creditor  of  the  corporation,  because  he 
is  capable  of  contracting,"  But  this  con- 
tention did  not  prevail.  "The  true  rule," 
said  the  court,  "is  that  no  one  can  make 
an  enforceable  contract  with  a  corpo- 
ration which  is  beyond  its  powers,  and 
no  action  by  others  can  give  enforcelible 
quality  to  such  a  contract."  ® 


another  trustee,  and  the  presumption  from 
the  record  of  the  deed  was  that  it  was  law- 
fullv  made.  The  bank  cannot  now  rebut 
that  presumption  for  the  purpose  of  defeat- 
ing the  right  or  remedy  which  an  innocent 
stranger  has  acquired  in  reliance  upon  it. 
The  doctrine  of  ultra  vires  cannot  be  suc- 
cessfully invoked  to  defeat  the  ends  of 
justice  or  to  work  a  legal  wrong."  The 
conclusion  of  the  court  was  that  there  was 
no  ground  upon  which  the  receiver  of  the 
First  National  Bank  could  be  held  .to  be 
entitled  to  any  preference  in  the  distrihu- 
tion  of  the  proceeds  over  the  two  other 
banks  which  held  notes  of  the  cotton  mills. 

The  theory  with  reference  to  which  this 
decision  was  rendered  was  apparently  taken 
for  granted  in  Commercial  Nat.  Bank  v. 
Pine  (1897)  27  C.  C.  A.  171,  49  U.  S.  App. 
596,  82  Fed.  799,  where  the  court  empha- 
sized the  fact  that  no  oral  representations 
had  been  made  by  the  defendant  with  re- 
gard to  the  validity  of  the  guaranty  in 
question. 

*The  decision  is  inconsistent  with  the 
opinion  of  Mr.  Justice  Miller,  who,  when 
sitting  as  a .  circuit  judge  in  Webster  v. 
Buffalo  Ins.  Co.  (1881)  2  McCrary,  348,  7 
Fed.  399,  held,  against  the  dissent  of  Treat. 
C.  J.,  that  no  facts  upon  which  an  estoppel 
against  pleading  ultra  vires  could  be  based 
were  shown  by  a  replication  which  alleged 
that  the  plaintiffs  were  led  to  believe  by 
defendant's  agent  Avho  issued  the  policy, 
and  did  believe,  that  the  defendant  had 
power,  under  its  charter,  to  insure  against 
perils  of  the  sea;  that  defendant's  agent 
insured  them  against  those  perils,  etc.;  and 
that  no  objection  was  made  to  the  contract 
aforesaid  by  defendant  or  its  agent,  and 
no  pretense  was  made  that  said  contract 
was  ultra  vires  until  the  loss  had  occurred 
and  it  was  too  late  to  insure  in  another 
company;  and  that  for  those  reasons  de-  i  Fed.  721. 
L.K.A.1917A  "'' 


fendant  should  be  held  estopped  from  plead- 
ing that  said  contract  was  ultra  vires. 

•  Bank  of  Genesee  v.  Patchin  Bank  (1855) 
13  N.  Y.  309.  Referring  to  cerUin  ear- 
lier cases,  the  court  said:  "It  has  been  held 
that  if  a  note  made  for  the  purpose  of  rais- 
ing money  is  negotiated  to  an  indorsee 
upon  a  discount  greater  than  the  legal  rate 
of  interest,  by  means  of  a  representation 
by  the  indorser  that  it  is  business  paper 
in  his  hands,  that  the  indorser  cannot  set 
up  the  defense  of  usury  against  the  in- 
dorsee. Holmes  v.  Williams  (1843)  10 
Paige  (N.  Y.)  326,  40  Am.  Dec.  250; 
Dowe  v.  Schutt  (1846)  2  Denio  (If.  Y.) 
621;  Trustcott  v,  Davis  (1848)  4  Barb. 
'(N.  Y.)  495.  .  This  is  carrying  the  princi- 
ple of  estoppel  to  the  length  of  protecting 
a  transaction  prohibited  by  a  positive  law 
founded  upon  considerations  of  public  pol- 
icy. It  is  not  necessary  to  affirm  that 
doctrine  in  this  case,  for  the  objection  here 
is  not  that  the  transaction  itself  was  un- 
lawful, but  only  that  it  was  unauthorized 
in  this  particular  case.  I  see  no  objection 
to  applying  to  it  the  principle  that  where 
a  party,  has,  by  his  declaration  or  con- 
duct, induced  another  to  act  in  -a  particular 
manner,  he  will  not  afterwards  be  permitted 
to  deny  the  truth  of  his  admission,  if  the 
consequence  would  be  to  work  an  injury  to 
such  other  person."  This  decision  is  cited 
in  the  present  subtitle,  because  it  was  ren- 
dered before  the  doctrine  of  estoppel  as  based 
upon  receipt  of  benefits  was  definitive- 
ly adopted  in  New  York.  It  was  followed 
in  Morford  v.  Farmers*  Bank  (1857)  20 
Barb.  (N.  Y.)  668,  and  Bridgeport  City 
Bank  v.  Empire  Stone  Dressing  Co.  (1859; 
Sup.  Ct.  Gen.  Term)  19  How.  Pr.  (N.  Y.) 
51. 

•  Anglo-American  Land,  Mortg.  &  Agencv 
Co.  V.  Ix)mbard  (1904)  68  C.  C.  A.  89,  132 
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27.  Courts  of  equity  as  well  as  of  law, 
doctrine  is  observed  hy. 

In  one  case  where  it  was  held  that 
"the  holders  of  bonds  issued  by  a  coun- 
ty in  excess  of  its  authority  [could  not], 
by  an  offer  to  surrender  and  cancel  so 
much  of  such  bonds  as  may  upon  in- 
quiry be  found  to  exceed  the  limit  au- 
thorized by  law,  invest  a  court  of  equity 
with  jurisdiction  not  only  to  ascertain 
the  amount  of  such  excess,  but  to  declare 
the  residue  of  such  bonds  valid  and  en- 
force the  pajTnent  thereof  against  the 
county,"  the  court  laid  down  the  follow- 
ing general  propositions :  "Where  a  con- 
tract is  void  at  law  for  want  of  power 
to  make  it,  a  court  of  equity  has  no 
jurisdiction  to  enforce  such  contract,  or, 
in  the  absence  of  fraud,  accident,  or  mis- 
take, to  so  modify  it  as  to  make  it  legal 
and  then  enforce  it.  Courts  of  equity 
can  HO  more  disregard  statutorv  and 
constitutional  requirements  and  provi- 
sions than  can  courts  of  law.  They  are 
bound  by  positive  provisions  of  a  statute 
equally  with  courts  of  law,  and  where 
the  transaction  or  the  contract  is  de- 
clared void  because  not  in  compliance 
with  express  statutory  or  constitutional 
provision,  a  court  of  equity  cannot  in- 
terpose to  give  validity  to  such  transac- 
tion or  contract,  or  any  part  thereof."  ^ 


As  a  oourt  of  law  can  take  eognizanee 
of  a  contention  on  the  part  of  a  plaintiff 
that  a  defendant  corporation  is  estoppefjl 
from  setting  up  the  defense  of  ultra 
vires,  and  grant  such  relief  as  may  be 
appropriate  on  the  basis  of  such  an  es- 
toppel, a  court  of  equity  will  not  enter- 
tain a  suit  for  the  purpose  of  restraining 
the  corporation  from  setting  up  that  de- 
fense upon  a  new  trial  of  a  case  in  which 
judgment  has  been  delivered  against  it.' 

28.  Rule  where  tnotiey  borrowed  ultra 
vires  is  applied  to  the  paytnetU  of 
corporate  liabilities. 

The  rule  which  has  so  frequently  been 
applied  irf  England  with  regard  to  the 
right  of  recovery  under  these  circum- 
stances (see  §§  22  and  23,  supra)  has 
been  recognized  in  two  cases.* 

29.  Operation  of  doctrine  in  respect 
to  the  individual  liability  of  stoch- 
holders. 

The  doctrine  that  the  stockholders  of  a 
corporation  are  not  estopped,  any  more 
than  the  corporation  itself,  from  setting 
up  the  defense  of  ultra  vires,  has  been 
held  or  assumed  to  be  applicable  in  two 
different  classes  of  cases: 

(1)  Those  in  which  the  action  is 
brought  for  the  purpose  of  enforcing  the 


1  Hedges  v.  Dixon  County  (1893)  150  U. 
S.  182,  37  L.  ed.  1044,  14  Sup.  Ct.  Rep. 
71. 

«Hood  V.  New  York  &  N.  H.  R.  Co. 
(1855)  23  Conn.  600. 

1  In  Standard  Sav.  &  L.  Abso.  v.  Aldrich 
(1908)  20  L.R.A.(N.S.)  393,  89  C.  C.  A.  646; 
163  Fed.  216,  the  court  made  the  following 
remarks:  '*The  fact  that  appellants 
hold  certain  mortgages  made  by  borrowing 
shareholders  of  the  Michigan  Associ- 
ation as  security  for  the  money  loaned 
to  the  Michigan  Association  does  not  ma- 
terially improve  its  situation.  The  man- 
agers assigned  these  securities  illegally,  and 
appellants  are  constructively  charged  with 
knowledge  of  their  want  of  power.  Their 
utmost  right  to  hold  onto  them  is  to  retain 
them  as  security  for  so  much  of  the  loan 
as  shall  appear  to  have  gone  to  the  benefit 
of  the  Michigan  Association  by  discharging 
legal  debts  and  liabilities  which  would 
otherwise  be  valid  claims  against  that  com- 
pany." The  court  cited  Blackburn  Bldg. 
Soc.  V.  Cunliffe  (1882)  L.  R.  22  Ch.  Div. 
(Eng.)  71,  52  L.  J.  Ch.  N.  S.  92,  48  L.  T. 
N.  S.  33,  31  Week.  Rep.  08.  nnd  Re  National 
Permanent  Benefit  Bldg.  Soc,  (1870)  L.  R. 
5  Ch.   (Eng.)   313. 

In  Roberts  v.  W.  H.  Hughes  Co.  (1912) 
86  Vt.  76,  83  Atl.  807,  certain  bonds  had 
been  illegally  issued  to  the  Adirondack 
Company,  which  had  furnished  money  for 
the  purpose  of  paving  the  employees  of 
L.R.A.1917A. 


an  insolvent  corporation.  The  court  said: 
"The  law  recognizes  in  appropriate  cases 
the  equities  of  one  who  has  provided  money 
for  the  legitimate  uses  of  a  corporation, 
although  under  an  arrangement  which  the 
corporation  had  no  authority  to  make;  and 
that,  when  the  nature  of  the  case  is  such 
that  remedies  at  law  would  be  ineffectual, 
equity  will  afford  such  other  relief  as  the 
case  may  require.  ...  In  this  ease 
[Re  Cork  &  Y.  R.  Co.  (1869)  L.  R.  4  Cb. 
(Eng.)  748,  39  L.  J.  Ch.  X.  S.  277, 
21  L.  T.  N.  S.  735,  18  Week.  Rep.  26] 
the  loan  was  to  the  receiver  for  the  benefit 
of  the  corporation,  and  the  transaction 
between  the  corporation  and  tJie  lender 
was  a  mere  pledging  of  bonds  as  collateral 
to  the  loan.  So,  if  relief  is  to  be  afforded 
here,  it  must  be  through  an  enforcement 
of   tlie   pledge." 

The  conception  to  which  the  right  of 
action  is  referable  in  cases  of  this  type 
is  also  illustrated  by  the  decision  in  Man- 
hattan Hardware  Co.  v.  Phalen  (1889) 
128  Pa.  116,  18  Atl.  428,  to  the  effect  that 
the  debts  of  a  manufacturing  corporation 
accruing  in  the  employment  of  labor  and 
the  purchase  of  materials  in  the  prosecution 
of  its  ordinary  business,  do  not  constitute 
such  an  increase  of  indebtedness  as  requires 
a  previous  meeting  and  the  counsel  of  stock- 
holders to  validate  them,  under  Pennsyl- 
vania Const,  art.  16,  §  7,  and  the  Act  of 
April   18,   1874. 
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statutory  personal  liability  of  stockhold- 
ers.^ In  one  ease  it  was  held  by  the 
Supreme  Court  of  the  United  States, 
after  a  judgment  had  been  rendered  by 
default  against  a  corporation  in  the  state 
in  which  proceedings  had  been  instituted, 
that  a  stockholder  was  entitled  to  avail 
himself  of  the  plea  of  ultra  vires  in  such 
an  action.* 

(2)  Those  in  which  suit  is  brought  in 
the  course  of  bankruptcy  or  insolvency 
proceedings  for  the  purpose  of  enforcing 
the  payment  of  due  assessments  on  stock 
issued  in  excess  of  the  corporate  pow- 
ers.' 

30»  Assent  of  stockholders  to  contract, 

effect  of. 

In  any  jurisdiction  in  which  the  doc- 
trine now  under  discussion  is  accepted, 
the  consent  of  all  the  stockholders  to  the 
making  of  an  ultra  vires  contract  will 
not  estop  the  corporation  from  raising 
the  defense  of  invalidity.^  This  rule,  it 
is  clear,  is  an  appropriate  complement 
of  the  theory  that  a  corporation  cannot 
estop  itself  by  what  it  does  in  its  cor- 


porate capacity.  Or  it  may  be  regarded 
as  a  necessary  concomitant  of  the  theory 
that  an  ultra  vires  cannot  be  ratified. 
See  §  33,  infra. 

31.  Doctrine  considered  with  refer- 
ence to  the  rule  which  precludes  a 
tenant  from  denying  his  landlord's 
title. 

In  respect  to  one  class  of  contracts, 
viz.,  unauthorized  leases  of  railroads,  the 
doctrine  under  discussion  comes  into  col- 
lision with,  and  overrules,  the  common- 
law  rule  by  which  a  tenant  of  real  es- 
tate is  estopped  to  deny  his  landlord's 
title.  In  a  leading  case  it  was  observed 
by  Gray,  J.,  that  this  rule  had  never  been 
considered  by  the  Supreme  Court  of  the 
United  States  to  be  "applicable  to  leases 
by  railroad  corporations  of  their  roads 
and  franchises."  The  learned  judge 
added :  "It  certainlj'  has  no  bearing  up- 
on the  question  whether  this  defendant 
may  set  up  that  the  lease  sued  on,  which 
is  not  of  real  estate,  but  of  personal 
property,  and  which  includes,  as  insepar- 
able from  the  other  property  transferred. 


1  Scliofield  V.  Goodrich  Bros.  Bkg.  Co. 
(1899)  30  C.  C.  A.  76,  98  Fed.  271;  Anglo- 
American  Land,  Mortg.  &  Agency  Co.  v. 
lx)mbard  (1904)  68  C.  C.  A.  89,  132  Fed. 
721,  petition  for  writ  of  certiorari  denied 
in  (1905)  196  U.  S.  638,  49  L.  ed.  630,  25 
Sup.  Ct.  Rep.  793;  Pauly  v.  Coronado  Beach 
Oo.   (1893)   56  Fed.  428. 

«Ward  V.  Joslin  (1902)  186  U.  S.  142, 
46  L.  ed.  1093,  22  Sup.  Ct.  Rep.  807.  The 
court  said:  "If,  however,  under  the  state 
decisions  the  corporation  would  be  held 
estopped  from  denying  the  liability,  it 
does  not  follow  that  the  stockholders  must 
therefore  be  held  liable,  if  the  obligation 
was  in  fact  incurred  without  authority.  In 
other  words,  alleged  liabilities  incurred 
without  authority,  and  which  do  not  come 
within  the  meaning  of  the  word  'dues,'  as 
used  in  the  state  Constitution,  cannot  be 
properly  treated  as  brought  within  the 
scope  of  that  word,  simply  because  the 
corporation  may  be  so  situated  as  to  be 
estopped  from  denying  their  validity. 
Whether  in  this  case  the  corporation  would 
have  been  held  estopped  if  it  had  made 
the  defense  of  ultra  vires,  it  did  not  make 
it,  and  judgment  went  against  it.  We  have 
held  such  judgments  conclusive  in  pro- 
ceedings under  the  Kansas  Constitution. 
Hancock  Nat.  Bank  v.  Farnum  (1900)  176 
U.  S.  640,  44  L.  ed.  619,  20  Sup.  Ct.  Rep. 
506.  But  we  did  not  tliere  hold  that  it 
was  not  open  for  a  stockholder  to  show 
that  the  judgment  was  not  enforceable 
against  him  when  rendered  against  the  cor- 
poration on  a  contract  beyond  its  power  to 
make.'' 

8Scovill  v.  Thayer  (1881)  105  U.  S.  143, 
26  L.  ed.  9(i8.  Tliis  decision  was  one  of 
the  precedents  cited  in  Laredo  Improv.  Co. 
L.R.A.1917A. 


V.  Stevenson  (1895)  13  C.  C.  A.  661,  32 
U.  S.  App.  97,  66  Fed.  633,  wherein  a  re- 
ceiver'l  suit  to  recover  unpaid  subscription 
for  stock  was  held  not  to  be  maintainable. 
The  law  was  thus  stated:  *'Where  a  corpo- 
ration has  power  to  issue  stock  or  to  in- 
crease its  capital  stock,  and  this  power 
is  defectively  or  informally  exercised,  the 
acts  and  acquiescence  o.f  the  stockholder 
may  estop  him  from  denying  the  validity 
of  the  stock  or  his  liability  therefor. 
.  .  .  But  where  the  corporation  is  abso- 
lutely without  power  to  issue  the  stock,  or 
to  increase  the  capital  stock  above  a  cer- 
tain limit,  no  act  or  consent  of  the  stock- 
holder who  receives  stock  issued  without 
authority  can  estop  him  from  denying  the 
validity  of  the  stock  or  his  liability  there- 
for. The  holder  of  such  stock  is  under  no 
obligation  to  pay  for  it,  because  he  has 
received  no  consideration  for  such  an  obli- 
gation. The  stock  issued  to  him  is  abso- 
lutely void.  He  is  not  estopped  to  deny 
its  validity,  as  against  a  creditor  of  the 
corporation,  for  the  foundation  of  estoppel 
is  deceit,  and  the  creditor  cannot  be  de- 
ceived as  to  the  power  of  a  corporation  to 
issue  such  stock.  He  is  bound  to  examine 
and  know  the  law  which  limits  the  powers 
of  the  corporation  with  wliich  he  deals, 
and,  whether  he  examines  it  or  not,  he  is 
charged  by  the  law  with  the  knowledge  of. 
it." 

1  In  Savannah  Ice  Co.  v.  (^anal-Louisiana 
Bank  &  T.  Co.  (1913)  12  Ga.  App.  818,  79 
S.  E.  45,  this  rule  was  laid  down  on  the 
authority  of  certain  Federal  decisions.  The 
point  affirmed  in  these  decisions  was  that 
an  ultra  vires  contract  was  not  susceptible 
of  ratification  by  the  shareholders;  but  the 
distinction  is  not  material. 
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the  alienable  franchise  of  the  plaintiff, 
is  unlawful  and  void  for  want  of  le^al 
capacity  in  the  plaintiff  to  make  it."  ^ 

On  general  principles  it  would  seem 
that  the  operation  of  the  common-law 
rule  would  also  be  controlled  by  that  of 
the  doctrine  in  cases  involving  leases  of 
property  other  than  that  of  railroad  cor- 
porations. But  the  point  has  apparently 
not  yet  been  considered  by  any  court. 

32.  Estoppel    of    coirporation    to    deity 
the   legality   of  its  organization. 

The  general  rule  is  that  "a  party,  in- 
dividual or  collective,  which  holds  it- 
self out  as  a  corporation,  acts  as  such  in 
making  a  contract,  and  promises  in  a 
corporate  name,  may  be  sued  on  the  con- 
tract and  charged  in  that  name,  and  will 
not  be  heard  to  deny  the  corporate 
character  which  it  has  thus  assumed."  ^ 

For  the  correlative  rule  applicable  to 
actions  by  corporations,  see  §  9  (a)  of 
the  note  to  Calumet  &  C.  Canal  &  Dock 
Co.  V.  Conkling,  L.R.A.1917B,  — . 

VII,  Rationale  of  the  dftctrine  that  a 
corporation  cannot  he  estopped  from 
pleading  ultra  vires. 

33.  Ultra  vires  transactions  illegal  and 

consequently  void. 

One  of  the  grounds  upon  which  the 
principle  of  an  estoppel  against  setting 
up  the  defense  of  ultra  vires  has  been 
rejected  by  the  courts  which  disapprove 
of  it  is  that,  as  a  contract  which  a  cor- 
poration is  not  authorized  to  make  is  es- 
sentially one  which  belongs  to  the  cate- 
gory of  those  which  are  prohibited, 
either  expressly  or  by  implication,  by 
the  lawmaking  body,  it  is  absolutely 
void  in  the  same  sense  and  the  same  de- 
gree  as  any  other  description  of  pro- 
hibited contract.*  This  was  the  funda- 
mental point  in  respect  to  which  judicial 
opinion  was  divided  in  the  well-known 
New  York  case  in  which  the  arguments 
for  and  against  the  admission  of  the 
principle  of  estoppel  were  elaborately 
marshaled  by  Chief  Justice  Comstock 
and  Judge  Selden.*  The  latter  denied — 
and  with  good  reason — that  the  former 


was  warranted  in  arguing  on  the 
assumption  that  certain  earlier  deci- 
sions which  had  declared  ultra  vires 
contracts  to  be  nonenforceable  rested 
not  upon  the  circumstance  that  they 
were  ijlegal,  but  '^upon  the  ground  that 
because  corporations  are  artificial  be- 
ings, having  no  natural  powers,  but 
only  such  as  are  conferred  upon  them  by 
law,  they  cannot  by  possibility  do  any 
act  beyond  the  limits  prescribed  by  their 
charters,  and  hence  that  no  such  act,  al- 
though done  by  their  agents,  in  their 
name,  and  for  their  benefit,  can  be 
considered  as  a  corporate  act,  but 
must  in  all  cases  be  treated  as 
the  personal  act  of  such  agent."  The 
correctness  of  the  position  taken  by  the 
learned  judge  is  so  obvious,  and  the  lat- 
er authorities  in  favor  of  his  view  are  so 
abundant,  that  it  is  somewhat  surpris- 
ing to  find  that  the  theory  which  he 
criticized  has  been  revived  in  another 
New  York  case,  and  used  as  one  of  the 
links  in  a  chain  of  reasoning  which  led 
up  to  an  assertion  of  the  doctrine  of  es- 
toppel.** * 

The  doctrine  that  an  ultra  vires  con- 
tract is  absolutely  void  manifestly  in- 
volves the  corollary  that  it  cannot  be 
ratified  by  the  voluntary  action  of  the 
corporation.  "It  would  be  a  contradic- 
tion in  terms  to  assert  that  there  was  a 
total  want  of  power  by  any  act  to  as- 
sume the  liability,  and  yet  to  say  that  by 
a  particular  act  the  liability  resulted. 
The  transaction,  being  absolutely  void, 
could    not    be   confirpaed   or   ratified."* 

The  second  link  in  the  chain  of  rea- 
soning in  this  point  of  view  is  that  a  con- 
tract which  is  not  susceptible  of  volun- 
tary action  cannot  be  rendered  enforce- 
able against  the  will  of  the  corporation 
by  its  conduct  in  respect  to  the  subject 
matter  to  which  the  contract  relates.  "If 
there  is  no  power  to  make  the  con- 
tract, there  can  be  no  power  to  ratify  it, 
and  it  would  seem  clear  that  the  oppo- 
site party  could  not  take  away  the  inca- 
pacity and  give  the  contract  vitality  by 
doing  something  under  it.  It  would  be 
contradictory  to  say  that  a  contract  is 
void  for  an  absolute  want  of  power  to 
make  it  and  yet  it  may  become  legal  and 


1  Central  Transp.  Co.  v.  Pullman's  Palace 
Car  Co.  (1800)  139  U.  S.  24,  35  L.  ed.  55,  11 
Slip.  Ct.  Rep.  478. 

1  Maxwell  v.  Akin  (1898)  89  Fed.  178, 
quoting  Thomp.  Corp.  §  7650.  See  also  Leh- 
man V.  Warner  (1878)  61  Ala.  466. 

1  For  a  diacuaflion  of  this  aspect  of  the 
matter,  see  §§  14  et  seq.,  aupra,  where  the 
conflicting  views  which  prevail  with  re^ifard 
to  the  juristic  quality  of  an  ultra  vires  con- 
trp'H;  are  explained. 

•  "RisseH  v.  Michigan  S.  &  N.  I.  K.  Cos. 
(ISGO)  22  N.  Y.  258. 
L.K.A.1{)]7A. 


«aVought  v.  Eastern  Bldg.  &  L.  Asso. 
(1002)  172  N.  Y.  508,  92  Am.  St.  Rep.  761, 
65  N.  E  496.     See  §  61a,  infra. 

8  California  Nat.  Bank  v.  Kennedy  (1897) 
167  U.  S.  362,  42  L.  ed.  198,  17  Sup.  Ct.  Rep. 
831.  For  other  cases  in  which  the  impos- 
sibility of  ratifying  an  ultra  vires  contract 
has  been  affirmed  by  courts  which  do  not 
accept  the  principle  of  estoppel,  see  §  14, 
supra. 
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valid  as  a  eontract,  by  way  of  estoppel^ 
through  some  other  act  of  the  party  un- 
der such  incapacity,  or  some  act  of  the 
other  party  chargeable  by  law  with  no- 
tice of  the  want  of  power."* 

In  an  English  case  it  was  unsuccess- 
fully contended  that,  although  the  cove- 
nant in  question  might  be  ultra  vires  of 
the  company,  it  was  only  so  in  the  sense 
that  individual  dissentient  shareholders 
might  obtain  relief  in  a  court  of  equity, 
and  that,  the  agreement  being  under 
seal,  the  company,  as  a  company,  are 
bound  by  their  covenant  in  a  court  of 
law.' 

34.  yotice  of  invalidity  of  contract^ 
party  dealing  with  corporation 
chargeable  with. 

Another  ground  for  the  rejection  of 
the  principle  of  estoppel  is  indicated  by 
the  consideration  that  an  essential  pre- 
requisite to  the  creation  of  an  estoppel 
is  that  the  party  in  whose  favor  the  es- 


toppel is  to  operate  should,  at  the  time 
when  he  entered  into  the  contract,  have 
been  misled  by  the  other  party  with  re- 
gard to  some  material  fact  of  which  he 
had  no  knowledge,  actual  or  construc- 
tive.^ But  it  is  clear  that,  so  far  as 
the  extent  of  the  powers  of  a  corpora- 
tion are  concerned,  the  element  of  de- 
ception must  necessarily  be  absent  from 
any  transaction  with  that  corporation. 
^'Persons  who  deal  with  corporations 
and  societies  that  owe  their  constitution 
to,  or  have  their  powers  defined  or  lim- 
ited by,  acts  of  Parliament,  or  are  regu- 
lated by  deeds  of  settlement  or  rules  de- 
riving their  effect  more  or  less  from  acts 
of  Parliament,  are  bound  to  know  or  to 
ascertain  for  themselves  the  nature  of 
the  constitution  and  the  extent  of  the 
powers  of  the  corporation  or  society  with 
which  they  deal.*'  *  In  other  words  **the 
powers  delegated  by  the  state  to  the  cor- 
poration are  matters  of  public  law,  of 
which  no  one  can  plead  ignorance.     A 


4  National  Home  Bldg.  &  L.  Asso.  v.  Home 
Sav.  Bank  (1899)  181  111.  43,  64  L.RwA. 
309,  72  Am.  St.  Rep.  245.  64  N.  E.  619. 

»  Taylor  v.  Chichester  &  M.  R.  Co.  (1867) 
L.  R.  2  Exch.  (£ng.)  360. 

1  For  a  ease  in  which  this  general  prin- 
ciple was  treated  as  being  fatal  to  the  right 
of  certain  creditors  to  recover  on  the  ground 
that  an  increase  of  stock  was  valid,  see 
Scovill  V.  Thayer  (1881)  105  U.  S.  143,  26 
I.,  ed.  968. 

^Baggallay,  L.  J.,  in  Chapleo  v.  Bruns- 
wick Permanent  Bldg.  Soc.  (1881;  C.  A.) 
L.  R.  6  Q.  B.  Div.  696,  2  Eng.  Rul.  Cas.  366. 

In  East  Anglian  R.  Co.  v.  Eastern  Coun- 
ties R.  Co.  (1851)  11  C.  B.  775,  138  Eng. 
Reprint,  680,  Jervis,  Ch.  J.,  speaking  of  the 
special  act  under  which  the  defendant  rail- 
way company  had  been  incorporated,  said: 
"This  act  is  a  public  act,  accessible  to  all 
»nd  supposed  to  be  known  to  all,  and  the 
plaintiffs  must  therefore  be  presumed  to 
have  dealt  with  the  defendants  with  a  full 
knowledge  of  their  respective  rights,  what- 
ever those  rights  may  be." 

In  Hood  V.  New  York  &  N.  H.  R.  Co. 
(1852)  22  CottiL  505,  9  Am.  Neg.  Cas.  149, 
where  the  action  was  brought  to  recover 
for  an  injury  received  on  a  stage  coach  op- 
erated by  a  railway  company,  the  eoiirt 
aaid:  ''The  plaintiff  must  have  known  that 
the  defendants  were  incorporated  by  the 
legislature  for  the  purpose  of  making  or 
using  only  a  railroad.  Their  very  name, 
as  well  as  the  location  and  business  of  their 
road,  is  sufficient  notice  that  they  are  not 
incorporated  for  running  stages  throughout 
the  state;  and  no  person  can  assume  or 
suppose  the  defendants  are  to  go  beyond  the 
appropriate  business  of  a  railroad.  The 
idea  of  an  imposition  on  the  public  as  to 
these  stages  running  off  from  the  road  to 
and  from  Litchfield  and  other  places,  as  the 
defendants'  stages,  is  incredible  and  prepos- 
L.R.A.1917A. 


terous.  The  public  know  where  the  charter 
may  be  seen,  and  what  it  contains." 

"Persons  dealing  with  the  managers  of 
a  corporation  must  take  notice  of  the  limits 
imposed  upon  their  authority  by  the  act  of 
incorporation."  Pearce  v.  Madison  &  I.  R. 
Co.  (1858)  21  How.  (U.  S.)  441,  16  L.  ed. 
184,  followed  in  Franklin  Co.  v.  Leiston 
Inst,  for  Savings  (1877)  68  Me.  43,  28  Am. 
Rep.  0. 

**With  just  limitations,  the  principle  can- 
not be  questioned  that  the  limitations  to 
the  authority,  powers,  and  liability  of  a 
corporation  are  to  be  found  in  the  act 
creating  it.  And  it  no  doubt  follows,  as 
olaimecl  by  the  learned  counsel  for  the  de- 
fendants, that  when  powers  are  conferred 
and  detined  by  statute,  everyone  dealing 
with  the  corporation  is  presumed  to  know 
the  extent  of  those  powers."  Monument 
Nat.  Bank  v.  Ctlobe  Works  (1869)  101  Maaa. 
57,  3  Am.  Rep.  322,  approved  in  Ossipee 
Hosiery  &.  Woolen  Mfg.  Co.  v.  Canaey 
(1874)  54  N.  H.  325. 

In  Bank  of  Hindustan,  China  &  Japan  v. 
Alison  (1870)  L.  R.  6  C.  P.  (Eng.)  71,  the 
reason  assigned  by  Bovill,  Ch.  J.,  for  holding 
that  no  estoppel  could  be  predicated,  was 
that  "there  was  no  misleading  of  the  plain- 
tiffs by  the  defendant  into  a  belief  of  the 
existence  of  a  state  of  facts  which  did  aot 
exist." 

"Neither  is  there  anything  in  the  case  to 
permit  the  application  of  the  doctrine  of 
estoppel.  The  plaintiff  was  in  nowise  mis- 
led; it  iiad  full  knowledge;  it  has  parted 
with  nothing."  i^tna  Nat.  Bank  v.  Charter 
Oak  L.  Ins.  Co.  (1882)  50  Coon.  167. 

For  other  cases  in  which  the  doctrine  of 
imputed  knowledge  has  been  recognized  in 
cases  falling  within  the  scope  of  this  mono* 
graph,  see  Salt  Lake  Citv  v.  Hollister  (1885) 
118  U.  S.  263,  30  U  ed.  178,  6  Sup.  Ct.  Rep. 
1055;  St.  liouis,  V.  k,  T.  H.  R.  Co.  v.  Terre 
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party  dealing  with  a  corporation  having 
limited  and  delegated  powers  conferred 
by  law  is  chai^eable  with  notice  of  them 
and  their  limitations,  and  cannot  plead 
ignorance  in  avoidance  of  the  defense 
(i.  e.,  of  ultra  vires)  ."•  It  follows, 
therefore,  that  "i^  the  contract  be  pro- 
hibited by  statute,  everyone  dealing  with 
the  corporation  is  bound  to  take  notice 
of  the  restrictions  in  its  charter,  whether 
such  charter  be  a  private  act  or  a  gener- 
al law  under  which  corporations  of  this 
class  are  organized."* 

The  conclusion  indicated  in  this  point 
of  view  is  that  "a  corporation  is  never 
estopped  to  deny  its  power  to  make  a 
contract  where  the  extent  of  its  powers 


and  of  the  facts  relevant  thereto  were  or 
should  have  been  known  to  the  parties 
seeking  to  enforce  the  contract  when  it 
was  entered  into."  * 

35.  Protection   of  shareholders. 

A  fourth  reason  assigned  by  the 
courts  for  holding  the  principle  of  es- 
toppel to  be  inapplicable  in  respect  of 
ultra  vires  contracts  is  that  this  doc- 
trine is  necessary  for  the  proper  protec- 
tion of  the  stockholders.^ 

36.  Protection   of  creditors. 

In  a  leading  English  case  Lord 
Cairns,  referring  to  the  Companies  Act, 
observed:    "The  provisions  under  which 


Haute  &  L  R.  Co.  (1892)  145  U.  S.  393,  36 
L.  ed.  738,  12  Sup.  Ct.  Rep.  953;  Louisville 
&  N.  R.  Co.  V.  Kentucky  (1896)  161  U.  S. 
677,  40  L.  ed.  849,  16  Sup.  a.  Rep.  714; 
Farmers'  Nat.  Bank  v.  Sutton  Mfg.  Co. 
(1892)  17  L.R.A.  595,  3  C.  C.  A.  1,  6  U.  S. 
App.  312,  52  Fed.  191;  Cincinnati,  H.  &  D. 
R.  Co.  v.  McKeen  (1894)  12  C.  C.  A.  14,  24 
U.  S.  App.  218,  64  Fed.  36;  Standard  Sav. 

6  L.  Asso.  V.  Aldrich  (1908)  20  L.R.A.(NJS.) 
.393,  89  C.  C.  A.  646,  163  Fed.  216;  Re  S.  P. 
Smith  Lumber  Co.  (1904)  132  Fed.  620; 
Miners'  Ditch  Co.  v.  Zellerbach  (1869)  37 
Cal.  543,  99  Am.  Dec.  300;  Myers  v.  Equit- 
able Bldg.  &  L.  Soc.  (1900)  92  HI.  App.  27; 
\Aaiittenton  Mills  v.  Upton  (1858)  10  Gray 
(Mass.)  582,  71  Am.  Dec.  681. 

Compare  also  Re  Worcester  CJorn  Exch. 
Co.  (1853)  3  De  6.  M.  &  G.  180,  43  Eng. 
Reprint,  71,  22  L.  J.  Ch.  N.  S.  593,  17  Jur. 
721,  1  Week.  Rep.  171,  where  it  was  held 
that  the  shareholders  of  a  company  could 
not  be  held  liable  for  a  debt  contracted  by 
the  directors,  because  one  of  the  partners 
in  the  bank  which  furnished  the  money 
was  himself  a  shareholder,  and  wan  thus 
aware  that  the  liability  of  each  shareholder 
was  limited  to  the  amount  which  had  al- 
ready been  paid  up.  This  case  has  no  actual 
bearing  on  the  principle  of  estoppel  in  re- 
lati<m  to  ultra  vires  transactions,  although 
it  has  sometimes  been  cited  as  a  precedent 
in'  that  regard  by  American  judges. 

s  National  Home  Bldg.  &  L.  Asso.  v.  Home 
Sav.  Bank  (1889)  181  lU.  44,  64  L.R.A.  399, 
72  Am.  St.  Rep.  245,  54  N.  £.  619,  quoted  in 
Steele  v.  Fraternal  Tribunes  (1906)  216 
Itt  190,  106  Am.  St.  Rep.  160,  74  N.  E.  121. 

4  First  Nat.  Bank  v.  Converse  (1906)  200 
U.  S.  425,  439,  50  L.  ed.  537,  542,  20  Sup.  Ct. 
Rep.  306. 

(^Humboldt  Min.  Co.  v.  American  Mfg. 
Min.  ft  Mill.  Co.  (1894)  10  C.  C.  A.  415,  22 
U.  S.  App.  334,  62  Fed.  356. 

1  "Every  proprietor,  when  he  takes  shares, 
has  a  right  to  expect  that  the  conditions 
upon  which  the  act  was  obtained  will  be  per- 
formed. East  Anglian  R.  Co.  v.  Eastern 
Cx)untie8  R.  Co.  (1851)  11  C.  B.  775,  138 
Eng.  Reprint,  680.  7  Eng.  L.  &  Eq.  Rep.  500, 

7  Eng.  Ry.  &  C.  Cas.  150,  21  L.  J.  C.  P.  N. 
S.  23,  16  Jur.  249,  22  Eng.  Rul.  Cas.  21. 
L.R.A.1917A. 


In  Taylor  v.  Chichester  &  M.  R.  Co.  (1867) 
L.  R.  2  Exch.  (Eng.)  356,  Mellor,  J., 
remarked:  **However  we  may  regret  to 
give  effect  to  the  repudiation  of  a  bargain 
entered  into  by  the  directors  of  a  company, 
we  cannot  fail  to  see  that  the  directors  of 
railway  companies,  often,  I  fear,  through 
indirect  motives,  do  enter  into  contracts 
and  engagements  most  ruinous  to  the  inter- 
ests of  shareholders,  who  may  have  been 
led  into  a  false  security  by  the  very  limi> 
tations  of  the  authority  expressed  or  im- 
pliedly contained  in  the  acts  of  incorpora- 
tion." 

"If  the  legislature  accedes  to  such  an  ap- 
plication [for  incorporation],  the  act,  when 
passed,  becomes  the  charter  of  the  company, 
prescribing  its  duties  and  declaring  its- 
rights,  and  all  persons  becoming  share- 
holders have  a  right  to  consider  that  they 
are  entitled  to  all  the  benefits  held  out  to 
them  by  the  act,  and  liable  to  no  obligations 
beyond  those  which  are  there  indicated.  If 
this  be  not  the  true  principle,  the  legis- 
lature must  be  making  itself  ancillary  to 
serious  injury.'*  Lord  Cran worth,  in  Cale- 
donian ft  D.  R.  Co.  V.  Helensburgh  (1856)  2 
Macq.  H.  L.  Cas.  (Scot)  391,  2  Jur.  N.  S. 
695,  4  Week.  Rep.  671,  reversing  (1852)  16 
Sc.  Sees.  Qis.  2d  series,  148,  quoted  in  Mann 
V.  Edinburgh  Northern  Tramways  Co. 
[1898]  A.  a  (Eng.)  69,  62  L.  J.  C.  P.  N.  S. 
74,  1  Reports,  86,  68  L.  T.  N.  S.  96,  57  J.  P. 
245. 

"One  of  the  grounds  on  which  the  doctrine 
of  ultra  vires  rests  is  that  the  interest  of 
the  stockholders  ought  not  to  be  subjected 
to  such  risks  [i.  e.,  those  not  undertaken]. 
Rights  of  stockholders  must  be  considered 
as  well  as  those  of  creditors,  and  they 
should  not  be  held  directly  liable  unless 
such  liability  was  within  their  contract  in 
legal  contemplation."  Wai-d  v.  Joelin 
(1902)  186  U.  S.  142,  151,  46  L.  ed.  1093^ 
1099,  22  Sup.  Ot.  Rep.  807. 

The  significance  of  tliis  element  was  also 
adverted  to  in  Davis  v.  Old  Colon v  R.  Co. 
(1881)  131  Mass.  258,  41  Am.  Rep.  221; 
Whittenton  Mills  v.  Upton  <1868)  10  Gray 
(Mass.)  598.  71  Am.  Dee.  681;  Morris  &  £. 
j  R.  Co.  v.  Sussex  R.  Co.  (1869)  20  N.  J.  Eq. 
•  562. 
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that  system  of  limiting  liability  was  in- 
augurated were  provisions  not  merely — 
perhaps  I  might  say  not  mainly — for  the 
benefit  of  the  shareholders  for  the  time 
being  in  the  company,  but  were  enact- 
ments intended  also  to  provide  for  the 
interests  of  two  other  very  important 
bodies ;  in  the  first  place,  those  who 
might  become  shareholders  in  succession 
to  the  persons  who  were  shareholders 
for  the  time  being;  and,  secondly,  the 
outside  public,  and  more  particularly 
those  who  might  be  creditors  of  compa- 
nies of  this  kind."  *  Obviously  the  se- 
curity of  creditors  as  a  class  will  be  im- 
perfectly achieved  if  the  mere  fact  that 
one  particular  member  of  that  class  has 
performed  an  ultra  vires  contract  will 
enable  him  to  maintain  an  action  upon  it. 
Everj^one  who  deals  with  the  company 
is  Warranted  in  assuming  that  its  busi- 
ness has  previously  been,  and  will  al- 
ways be,  carried  on  within  the  limits 
prescribed  by  its  charter,  or  by  the  gen- 
eral law  under  which  it  was  organized. 

37.  Effective  litnitation  of  the  exercise 
of  corporate  potters. 

Courts  bave    sometimes   pointed   out 


that  the  virtual  effect  of  the  doctrine  is 
to  enable  corporations  to  extend  their 
powers  indefinitely  by  simply  disregard- 
ing the  restrictions  imposed  upon  their 
authority.*  It  would  be  easy  to  exag- 
gerate the  importance  of  this  considera- 
tion. Its  significance  consists  in  the 
fact  that  it  emphasizes  the  theoretic 
consequences  which  an  application  of 
the  doctrine  of  estoppel  may  by  possibil- 
ity produce.  In  practice  corporations 
do  not,  generally  speaking,  travel  very 
far  outside  the  domain  covered  by  the 
powers  conferred  upon  them.  It  is  evi- 
dent, moreover,  that  the  preventive  au- 
thority of  the  state  will  always  be  called 
into  action  by  any  attempt  to  usurp 
powers  or  an  extensive  scale. 

3S.  Honesty   of   the   defense   of   ultrtt 

vires* 

Certain  judges  speaking  in  jurisdic- 
tions in  which  the  doctrine  now  under 
discussion  prevails  have  declared  that  it 
is  unconscionable  to  raise  the  plea  of 
ultra  vires  in  an  action  brought  by  a 
claimant  who  has  performed  the  con- 
tract on  his  side.*  So  far  as  regards 
cases  of  the  description  ordinarily  pre- 


1  Ashbury  R.  Carriage  &  Iron  Co.  v.  Rich 
(1875)  L.  R.  7  H.  L.  667,  2  Eng.  Rul.  Cas. 
304. 

iln  Hood  V.  New  York  &  N.  H.  R.  Co. 
(1853)  22  Conn.  502,  9  Am.  Neg.  Cas.  149, 
the  court  said:  'If  the  directors,  even  with 
all  the  stockholders  at  their  side,  transcend 
the  limits  of  the  charter,  and  make  con- 
tracts foreign  to  their  business,  they  only 
act  for  themselves.  The  reason  is  there  can 
be  no  consent  of  the  corporation.  The  con- 
sent of  individual  stockholders,  however 
repeated,  is  not  their  consent,  nor  is  it  ad- 
missible proof  to  establish  consent;  so  that, 
if  it  were  true  every  stockholder  had  ex- 
pressed his  consent,  it  would  make  no  differ- 
ence in  the  case.  If  this  is  not  so,  there 
are  no  restrictions  or  limitations  on 
chartered  companies,  and  they  may  do  any- 
thing and  everything  the  directors  please 
which  is  not  absolutelv  unlawful.  The 
exercise  of  power  is  held  to  prove  itself, 
which  is  absurd." 

In  Montgomery  v.  Montgomery  &>  W.  PI. 
Road  Co.  (1857)  31  Ala.  76,  the  court  said: 
"If  this  doctrine  [i.  e.,  estoppel]  be  estab- 
lished, then  corporations,  no  matter  how 
limited  their  powers,  may  make  themselves 
omnipotent.  They  have  only  to  induce  per- 
sons to  contract  with  them  beyond  the  scope 
of  their  powers,  and  their  very  usurpations 
have  the  efl'ect  of  conferring  powers  on  them 
which  the  legislature  have  withheld.  A 
proposition  so  erroneous  can  scarcely  need 
argument  to  overturn  it."  See  also  West- 
inghouse  Mach.  Co.  v.  Wilkinson  (1885)  79 
AUi.  312,  where  the  court  said  that  to 
permit  the  doctrine  of  estoppel  to  be  in- 
L.R.A.1917A. 


voked  for  the  purpose  of  excluding  the  de- 
fense of  ultra  vires  "would  practically  be 
giving  the  sanction  of  the  court  to  the 
doctrine  that  a  corporation  can  become 
omnipotent  by  arrogating  to  itself  power 
forbidden  by  its  charter,  which  is  the  vital 
source  and  origin  of  all  corporate  powers.*' 

In  Standard  Sav.  &  L.  Co.  v.  Aldrich 
(1908)  20  L.R.A.(N.S.)  393,  89  C.  C.  A.  646, 
163  Fed.  216,  the  court  said:  "A  contract 
beyond  the  scope  of  the  power  of  the  Michi- 
gan association,  express  or  implied,  can- 
not be  enforced  by  an  appeal  to  the  rules 
of  estoppel.  Any  such  application  of  the 
doctrine  would  be,  in  effect,  to  enlarge  the 
power  of  the  corporation  in  accordance  with 
the  discretion  of  its  managers,  violating 
thereby  the  rights  of  innocent  shareholders 
and  a  sound  public  policy." 

In  Schurr  v.  New  York  &  B.  Suburban 
Invest.  Co.  (1892)  46  N.  Y.  S.  R.  645,  18  N. 
Y.  Supp.  454,  it  was  pointed  out  that  "if  the 
fact  that  a  contract  beyond  the  power  of  a 
corporation  has  been  performed  suffice  to 
preclude  the  defense  of  ultra  vires,  then, 
manifestly,  all  legal  restraint  on  the  powers 
of  corporations  is  virtually  of  no  effect." 
But,  of  course,  the  court  was  compelled  to 
admit  that  the  law  in  New  York  had  been 
settled  without  any  reference  to  this  con- 
sideration. 

iThe  best  known  of  such  expressions  of 
opinion  is  the  following  statement:  "In 
my  opinion,  nothing  can  be  more  indecent 
than  for  a  great  company  like  this  to  allege, 
by  way  of  defense,  that  a  solemn  contract 
which  they  have  entered  into  is  void  on  the 
ground  of  its  not  being  within  their  powers. 
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sentedy  this  theory  seems  to  have  been 
satisfactorily  disposed  of  by  two  em- 
inent judges  in  the  passages  quoted  be- 
low.^ On  the  other  hand,  it  seems  im- 
possible to  deny  that  the  interposition 
of  this  defense  may  be  most  unright- 
eous, not  to  say  downright  dishonest, 
where  the  directors  who  made  the  con- 
tract held  all  the  corporate  stock  up  to 
the  time  when  the  proceedings  were  In- 
stituted, and  the  claimant  is  seeking  re- 
dress in  an  action  at  law.'    If  adequate 


relief  is  to  be  attained  at  all  under  such 
circumstances,  resort  must  clearly  be 
had  to  the  more  flexible  remedies  af- 
forded by  equity  or  to  a  suit  in  dis- 
affirmance of  the  contract. 

In  a  leading  case,  Selden,  J.,  took  the 
uncompromising  position  that  ^'the  in- 
justice which  can  ever  accrue  to  indi- 
viduals from  permitting  the  defense  in 
question  is  trifling,  under  the  law  as 
now  settled,  compared  with  the  import- 
ance to  the  public  of  keeping  corpora- 


not  from  any  mistake,  misapprehension,  or 
subsequent  accident,  but  because  they 
thought  fit  to  enter  into  it,  and  meant  to 
have  the  benefit  of  it,  if  it  turned  out  for 
their  benefit,  and  to  take  advantage  of  the 
illegality  in  case  the  contract  should  prove 
onerous  and  they  should  desire  to  get  rid 
of  it."  Lord  St.  Leonards  in  Hawkes  ▼. 
Eastern  Counties  R.  Co.  (1852)  1  DeG.  M. 
&  G.  759.  42  Eng.  Reprint,  739.  In  Shrews- 
bury <fc  B.  R.  Co.  V.  London  &  N.  W.  R.  Co. 
(1852)  16  Beav.  451,  51  Eng.  Reprint,  848, 
Lord  Romilly  approved  this  statement.  It 
was  also  cited  in  Monument  Nat.  Bank  v. 
National  Bank  Globe  Works  (1869)  101 
Mass.  57,  3  Am.  Rep.  322. 

In  Seligmau  v.  Charlotteville  Nat.  Bank 
(1870)  3  Hughes,  647,  Fed.  Cas.  No.  12,642, 
ultra  vires  was  designated  as  an  "odious 
defense." 

2  "I  cannot  help  adding  an  observation  on 
the  objection  made  to  the  honesty  of  a  de- 
fense of  this  description.  It  is  said  the  com- 
pany has  contracted  and  the  company  repu- 
diates its  contract.  There  cannot  be  a  more 
perfect  fallacy.  'Persons  ^^'ithout  authority 
iiave  afTected  to  contract  for  the  company, 
and  the  company  repudiates  the  act,'  is  the 
true  expression.  A,  B,  and  C  are  in  partner- 
ship as  hatters;  A  buys  boots  in  the  name 
of  the  firm,  and  the  sellers  sue  x\,  B,  and  C, 
who  say  they  did  not  contract.  It  may  be 
wrong  in  A,  but  are  B  and  C  to  blame?  I 
do  not  say  these  corporation  cases  are  cases 
of  partnership,  but  the  principle  is  the  same. 
And  when  I  consider  the  mischief  that  has 
been  done  by  directors  under  the  tempta- 
tions ofl;ered  by  interested  parties  and  other 
considerations,  adding  to  the  schemes  in 
which  parties  have  contributed  their  capi- 
tal, I  own,  hard  as  it  may  be  in  a  particu- 
lar case,  I  am  not  sorry  that  a  lesson 
should  be  read  that  those  who  deal  with  di- 
rectors must  see  they  have  authority  to 
bind  their  companies,  or  must  trust  the  di- 
rectors personally,  a  consideration  which 
will  make  both  parties  more  cautious  in 
their  speculations  with  other  people's  prop- 
erty." Bramwell,  B„  in  Bateman  v.  Ash- 
ton  Under-Lyne  (1858)  3  Hurlst.  &  N.  340, 
157  Eng.  Reprint,  494.  These  remarks  were 
made  in  a  dissenting  judgment;  but  they 
have  nothing  to  do  with  the  grounds  on 
which  the  learned  judge  disagreed  with  his 
associates. 

In  Bissell  v.  Michigan  S.  &  N.  I.  R.  Cos. 
(1860)  22  N.  Y.  304,  Selden,  J.,  said:  "The 
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strength  of  the  opposing  views  consists  in 
the  ftlleged  injustice  of  permitting  a  corpo- 
ration to  avoid  obligations  by  pleading  its 
own  want  of  power  to  incur  them.  But  it 
should  be  remembered  that  this  argument  is 
just  as  applicable  to  the  case  of  an  indi; 
vidual  who  sets  up  the  illegality  of  his  own 
contract,  and  thus  shields  himself  from 
responsibility  upon  it,  as  to  that  of  a  corpo- 
ration. If  it  be  said  that  in  the  case  of 
illegal  contracts  between  individuals,  each 
party  is  a  participator  in  the  guilt,  and 
hence  the  law  will  not  interpose  to  protect 
either,  this  is  equally  true  in  respect  to  the 
unauthorized  contracts  of  corporations. 
Their  powers  are  prescribed  by  statute,  and 
everyone  who  deals  with  them  is  presumed 
to  know  the  extent  of  these  powers." 

8  Such  wsis  the  situation  in  Wenlock  v. 
River  Dee  Co  (1883;  C.  A.)  L.  R.  36  Ch.  Div. 
(Eng.)  674,  note,  where  Lord  Esher  made 
the  following  emphatic  remarks:  **In  tliis 
case  Lord  Wen  lock's  executors  have  brought 
an  action  against  the  River  Dee  Company 
in  order  to  recover  a  very  large  sum  with 
interest  upon  a  covenant  contained  in  a 
mortgage  deed,  and  it  is  undoubted  that 
Lord  Wenlock  did  advance  a  very  large  sum 
upon  a  mortgage  which  was  given  to  him 
under  the  seal  of  the  company,  and  upon 
a  contract  which  those  who  in  fact  made 
it  witli  him  represented  to  be  a  contract 
with  the  company.  The  defense  is  that, 
although  the  money  was  in  fact  advanced 
upon  such  representation,  namely,  that  it 
was  money  to  be  advanced  to  the  company, 
and  although  the  mortgage  and  the  cove- 
nant are  a  mortgage  and  covenant  under  the 
seal  of  the  company,  yet  that  the  company 
is  not  liable  to  this  action  substantially  in 
covenant,  because  it  is  alleged  by  the  com- 
pany that  those  who  made  that  covenant 
and  who  made  that  mortgage  had  no  au- 
thority to  bind  the  company  by  the  use  of 
the  seal  for  that  purpose.  If  that  defense 
be  a  valid  one  there  can  be  no  doubt  the 
hardship  therebv  inflicted  upon  Lord  Wen- 
lock, and  in  this  case  a  hardship  much 
greater  than  usual,  because  this  is  not  sim- 
ply the  case  of  directors  either  wilfully  or 
inadvertently  doing  that  which,  if  it  were 
uphold,  would  bind  a  number  of  share- 
holders who  are  not  directors,  but  actually 
in  this  caae,  if  this  covenant  and  this  mort- 
gage cannot  be  upheld,  it  is  a  covenant  and 
a  mortgage  made  by  people  who  are  said 
to  be  the  agents  of  the  company,  but  who 
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tions  within  their  chartered  limits."* 
He  expressed  the  opinion  that  the  rule 
under  which  a  corporation  "may  never- 
theless be  compelled  in  a  suit  brought 
in  disaffirmance  of  the  contract,  and 
founded  upon  the  equities  of  the  ease,  to 
restore  what  it  has  obtained"  by  reason 
of  the  contract,  "removes  from  corpora- 
tions all  temptation  to  engage  in  illegal 
transactions,  and  while  it  tends  thus  to 
promote  the  public  policy  of  the  state,  it 
at  the  same  time  protects  individuals 
from  any  gross  injustice."  There  is  al- 
so the  general  consideration  to  be  taken 
into  account,  that,  conceding  the  de- 
fense to  be  "an  ungracious  one,"  it  is  ad- 
mitted not  for  the  sake  of  the  corpora- 
tion, but  for  that  of  "the  statute  and  the 
public."  * 

For  some  remarks  concerning  the  al- 
leged inadequacy  of  the  remedies  which 
may  be  pursued  independently  of  an  ac- 
tion or  the  contract,  see  §  2  of  the  note 
to  Crowder  State  Bank  v.  ^tna  Powder 
Co.  post,  1021. 

3».  Analogy   of   tlie   rules   relatinff    to 
mavried.  wotnen  athd  infants. 

The  doctrine  that  a  party  to  an  ultra 


vires  contract  cannot  be  estopped  from 
alleging  its  invalidity  has  sometimes 
been  compared  to  the  rules  under  which 
married  women  and  infants  cannot,  bv 
the  operation  of  an  estoppel,  be  rendered 
liable  upon  contracts  which  they  have  no 
legal  capacity  to  make.^  The  analogy, 
though  not  exact,  is  useful  as  furnishing 
a  ground  for  the  argument  that,  if  the 
principle  of  estoppel  is  held  to  be  inap- 
plicable where  these  merely  common- 
law  rules  are  concerned,  the  propriety 
of  excluding  it  from  consideration  where 
a  statutory  incapacity  is  involved  should 
be  a  fortiori  recognized. 

VMIi.  Doctrine  that  a  corporation  may 
he  estopped  frotn  pleading  uUrti 
vires, 

40.  Formal  statements  of  the  doctrine. 

The  doctrine  adopted  by  the  majority 
of  the  American  courts  is  that,  in  an 
atstion  founded  upon  an  ultra  vires  con- 
tract, the  fact  of  its  being  unauthorized 
cannot  be  set  up  as  a  defense,  where  it 
has  been  performed  by  the  plaintiff,  and 
the  benefits  of  such  performance  have 
been  received  by  the  defendant. 


Ill  truth  and  in  fact  are  the  only  persons 
interested  in  the  company.  It  is  as  if  all 
the  shareholders  of  the  company  were  to 
make  this  representation  and  obtain  money, 
and  then  put  forward  the  defense,  when  an 
action  is  brought  against  the  company,  that 
although  they,  the  shareholders,  had  misled 
the  person  into  advancing  his  money,  never- 
theless the  company  is  not  liable.  If  this 
action  were  really  the  defense  of  those  who 
induced  Lord  Wenlock  to  advance  his  money 
upon  the  representation  made  by  them, — 
if  this  action  is  defended  in  the  name  of 
the  company  by  them, — I  hesitate  to  express 
the  feeling  which  I  have  as  to  such  conduct; 
but  if  this  action  is  really  defended,  al- 
though in  the  name  of  the  company,  on  be- 
half of  the  Credit  Foncier,  I  can  pass  no 
opinion  upon  whether  it  is  a  just  or  right- 
eous defense  or  not,  because  I  know  noth- 
ing of  tlie  circumstances  under  which  they 
became  the  persons  having  the  command 
of  this  defense."  The  Credit  Foncier  here 
referred  to  was  another  creditor  of  the  com- 

panv. 

4Biasell  v.  Michigan  S.  &  N.  I.  R.  Cos. 
(1S60)  22  N.  Y.  305. 

•  Safford  V.  WyckofT  (1841)  1  Hill  (N. 
Y.)   11. 

l"An  infant  is  never  estopped,  nor  a 
married  woman,  nor  ought  a  body  of  stock- 
holders to  be,  united,  as  they  are,  under  a 
specific  charter."  Hood  v.  New  York  &  N. 
H.  R.  Co.  (1852)  22  Conn.  505,  0  Am.  Nag. 
Oas  149. 

In  Re  Comstock  (1874)  3  Sawy.  229,  Fed. 
Cas.  No.  3,078,  the  court,  after  adverting  to 
these  rules,  observed:  **In  the  same  way, 
L.R.A.19nA. 


to  allow  this  corporation,  by  means  of  an 
alleged  estoppel  which  grows  out  of  the  very 
act  prohibited,  to  indirectly  do  an  act  for 
which  it  had  neither  capacity  nor  right, 
would  be  practically  to  dispense  with  the 
limitation  which  the  state  has  imposed  up- 
on its  power  of  doing  business  therein.*' 

''Who  ever  heard  of  its  being  claimed 
that,  under  the  operation  of  the  common 
law,  a  contract  of  a  married  woman  or  a 
person  non  compos  mentis  could  he  ratified, 
or  they  could  be  estopped,  during  the  con- 
tinuance of  the  disability?  So  of  the  con- 
tract of  a  minor,  which  may  be  only  void- 
able. I  presume  it  was  never  urged  that 
such  a  contract  could  be  rendered  valid  by 
a  farther  contract,  or  the  infant  be  estopped 
by  his  acts  before  arriving  at  his  majority. 
And  this  is  so  because  of  the  want  of  power 
to  bind  himself  at  the  time  of  making  the 
contract,  and  therefore  a  subsequent  agree- 
ment, or  the  performance  of  acts,  that 
otherwise  would  operate  as  an  estoppel, 
cannot  produce  such  results.  And  the  same 
must  be  true,  to  its  full  extent,  of  corpo- 
rate bodies  acting  without  power.  No  well- 
founded  reason  or  distinction  can  be  taken. 
A  rule  that  a  party  under  disability,  enter- 
ing into  a  contract,  may,  during  such  dis- 
ability, ratify  it,  or  may  so  act  as  to  become 
estopped,  is  not  sanctioned  by  any  rule,  and 
is  opposed  to  every  well-founded  legal 
principle;  nor  can  any  rule  or  principle  be 
found  that  can  sanction  it  as  an  exception.'' 
East  St.  Louis  v.  East  St.  Louis  Gas,  Iron 
&  Coke  Co.  (1881)  98  lU.  433,  38  Am.  Rep. 
97. 
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^'Where  a  certain  act  is  prohibited  by 
statute,  its  performance  is  to  be  held 
void  because  such  is  the  legislative  will. 
So  where  the  consideration  of  a  contract 
is  by  law  illegal,  as  where  the  cause  of 
action  arises  ex  tuipL  But  where  the 
act  is  not  wrong  per  se,  where  the  con- 
tract is  for  a  lawful  purpose  in  itself, 
has  been  entered  into  with  good  faith, 
and  fairly  executed  by  the  party  who 
seeks  to  enforce  it,  we  must  assent  to 
the  doctrine  of  those  authorities  which 
hold  that  the  excess  of  the  corporate 
powers  of  the  contracting  party  which 
has  received  the  benefit  of  the  contract 
is  an  unconscionable  defense,  which  may 
not  be  set  up  to  exempt  from  liability 
the  party  so  pleading  it/'  ^ 

"Although  a  contract  entered  into  by 
the  agents  or  oflScers  of  a  private  cor- 
poration is  ultra  vires,  and  therefore  not 
binding  on  the  company  so  long  as  it  re- 
mains executory,  yet  if  the  company  in 
such  case  knowingly  permits  the  other 
contracting  party,  without  objection,  to 
go  on  and  perform  the  contract  on  his 
part,  and  thereby  obtains  and  appropri- 
ates to  its  own  use  money,  property,  or 
labor  in  furtherance  of  some  legitimate 
corporate  purpose,  it  will  be  estopped 
from  denying  its  liability  on  such  con- 
tract." « 

"Where  the  contract  has  been  fully 
performed  by  the  party  contracting  with 
the  corporation,  and  the  corporation  has 
received  the  benefits  from  such  con- 
tract, it  cannot  invoke  the  doctrine  of 
ultra  vires  to  defeat  an  action  brought 
against  it  on  such  contract."  * 

"Although  there  may  be  a  defect  of 
power  in  a  corporation  to  make  a  con- 
tract, if  a  contract  made  by  it  is  not  in 
violation  of  the  charter  of  the  corpora- 
tion, or  of  any  statute  prohibiting  it, 
and  the  corporation  has,  by  its  promise, 
induced  a  party  relying  upon  such  prom- 
ise, and  in  execution  of  the  contract,  to 


expend  money  and  perform  his  part  of 
the  contract  the  corporation  is  liable  on 
the  contract."* 

"There  is  much  conflict  in  the  deci- 
sions of  courts  of  last  resort  as  to  the 
doctrine  urged,  but  in  the  jurisdictions 
where  it  prevails  the  rule  is  that  when 
a  corporation  enters  into  a  contract 
merely  beyond  its  powers,  which,  if 
made  by  a  private  person,  would  have 
been  binding  upon  him,  and  such  con- 
tract has  been  performed  by  the  other 
party  thereto,  the  corporation  will  not 
be  permitted  to  deny  its  power  to  make 
such  contract,  but  the  same  may  be  en- 
forced against  it."* 

"There  are  few  rules  better  settled,  or 
more  strongly  supported  by  authority, 
with  fewer  exceptions,  in  this  country, 
than  that,  when  a  contract  by  a  private 
corporation,  which  is  otherwise  unob- 
jectionable, has  been  performed  on  one 
side,  the  party  which  has  received  and 
retained  the  benefits  of  such  performance 
shall  not  be  permitted  to  evade  perform- 
ance on  the  ground  that  the  contract 
was  in  excess  of  the  purpose  for  which 
the  corporation  was  created."  • 

"The  law  is  that  for  acts  merely  in 
excess  of  charter  authority  corporations 
cannot  set  up  the  defense  of  ultra  vires, 
when  the  consideration  has  been  received 
and  the  transaction  executed  by  the 
other  party."' 

"The  weight  of  modem  judicial  au- 
thority favors  the  rule  that  where  a 
private  corporation  enters  into  a  eon- 
tract  in  excess  of  its  granted  powers,  but 
expressly  prohibited,  and  has  received 
the  benefits  contracted  for,  it  will  be  es- 
topped from  pleading  n  want  of  power 
to  make  the  agreement,  for  the  purpose 
of  escaping  performance  on  its  part."* 

"A  corporation,  when  sued,  cannot  set 
up  ultra  vires  as  a  defense  to  an  action 
for  breach  of  contract,  or  even  for  spe- 
cific performance,  when  it  has  had  the 


1  Denver  F.  Ins.  Co.  v.  McClelland  (1885) 
9  Colo.  11,  59  Am.  Rep.  134,  9  Pac.  771. 

2  Peoria  &  S.  R.  Co.  v.  Thompson  (1882) 
103  ni.  187.  This  statement  embodies  the 
earlier*  not  the  present,  doctrine  of  the 
Illinois  supreme  court.    See  §  80,  infra. 

s  Bloomington  Mut.  Ben.  Asso.  v.  Blue 
(1887)  120  In.  121,  60  Am.  Rep.  568,  11  X. 
E.  331.  For  other  IlIinoiR  cases  in  which 
the  same  doctrine  was  explicitly  laid  down, 
see  Heims  Brewing  Co.  v,  Flannery  (1891) 
137  lU.  309,  27  X.  K  286;  Kadiah  v.  Garden 
Citv  Equitable  Loan  &  Bldg.  Asso.  (1894) 
151  111.  638,  42  Am.  St.  Rep.  256,  38  N.  E. 
236.     But  see  remark  in  precedinor  note. 

estate  Bd.  of  Agri.  v.  Citizens'  Street  R. 
Co.  (1874)  47  Ind.  407,  17  Am.  Rep.  702. 

» Franklin  Xat.  Bank  v.  Whitehead 
L.R.A.1917A. 


(1897)  149  Ind.  560,  29  L.  R.  A.  725,  63 
Am.  St.  Rep.  302,  49  X.  E.  592. 

« Seymour  v.  Chicago  Quarantv  Fund 
Life  Soc.  (1893)  64  Mian.  147,  65  X.'W.  907. 

TLysaglit  V.  St.  Louis  Operative  Stone- 
mason's Asso.  (1893)  55  Mo.  App.  538,  quot- 
ed   in    (Woodland    v.    Bank    of    Darlington 

(1898)  74  Mo.  App.  371. 

8  Whitehead  v.  American  Lamp  &  Bra^^ 
Co.  (1905)  70  N.  J.  Eq.  581,  62  Atl.  5.-i4. 
In  an  earlier  case  this  court  made  the  fol- 
lowing statement:  "The  hasia  upon  which 
the  enforcement  of  the  contract  in  such 
cases  rests  is  that  the  company  is  estopped 
from  setting  up  its  own  unauthorized  act 
and  its  own  incapacity,  to  evade  perform- 
ance on  its  part,  after  receiving  the  fruits 
of  the  bargain."     Camden  ^  A.  R.  Co.  v. 
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foil  benefit  of  the  contraet  and  the  other 
party  has  duly  performed  it."* 

*'Even  if  this  contract  urere  ultra 
viresy  the  defendant,  after  having  made 
and  received  and  retained  the  benefits  of 
it,  cannot  be  heard  to  interpose  that  as  a 
defense.  .  .  .  It  is  a  tuUy  executed 
contract  on  the  part  of  liie  plaintiffs, 
and  it  can  be  enforced  against  the  de** 
fendant  even  though  there  was  no  au- 
thority to  make  it."  ^® 

In  some  instances  the  phraseology 
employed  by  courts  which  apply  the  doc- 
trine is  so  general  as  merely  to  suggest 
by  implication  the  conception  of  an  es- 
toppel. Thus  we  find  such  statements  as 
these;  that  ^'there  is  no  rule  of  law 
which  permits  the  defendant  to  retain 
both  the  benefits  and  the  price;  ^  that 
*'in  equity  neither  party  to  an  ultra  vires 
transaction  will  be  heard  to  allege  its 
invalidity  while  retaining  its  fruits ;  ** 
that,  "in  order  to  be  relieved  of  the  bur- 
den which  it  has  voluntarily  assumed, 
the  offending  corporation  must  restore 
what  it  has  received ;"  ^*  and  that  "a 
corporation  will  not  be  permitted  to  re- 
tain the  benefits  resulting  from  that 
part  of  a  contract  which  it  affirms  is  le- 
gal, and  escape  the  burden  imposed  by 
that  part  of  the  same  contract  which  it 
asserts  is  ultra  vires."  *•  These  forms 
of  statement,  it  is  clear,  are  especially 
appropriate  in  respect  to  cases  in  which 
the  corporation  is  seeking  as  plaintiff  to 
he  released  from  the  contract.  See  §  50, 
infra.  It  should  be  pointed  out  that  the 
existence  of  an  obligation  to  restore  the 
benefits  of  the  contract,  as  a  condition 
precedent  to  being  permitted  to  set  up 
the  defense  of  ultra  vires,  is  a  concep- 
tion which  cannot  logically  be  enter- 
tained except  in  jurisdictions  in  which 
the  doctrine  of  estoppel  prevails.  By 
the  courts  which  reject  that  doctrine,  the 
footing  upon   which   restoration   is   en- 


forced is  that  of  an  action  independent 
of  the  contract  itself.  See  §§  11  and  12 
of  the  note  to  Crowder  State  Bank  v. 
.^na  Powder  Co.  post,  1021.  It  is  mis- 
leading, therefore,  to  declare  in  general 
and  unqualified  phraseology  that  there  is 
a  uniformity  in  the  decisions  that  either 
party  to  an  ultra  vires  contract,  while 
retaining  the  benefits,  is  estopped  to 
plead  that  the  contract  was  ultra  vires 
in  order  to  defeat  the  recovery,"  or 
that  "it  is  settled  .  .  .  that  a  corpo- 
ration may  not  acquire  and  retain  bene- 
fits under  a  contract  to  which  it  is  a  par- 
ty, and  then  deny  its  legal  effect."  " 

The  assignee  of  a  corporate  contraet 
is,  of  course,  estopped  from  pleading 
ultra  vires  in  all  cases  wbeie  the  corpo- 
ration itself  would  have  been  so  es- 
topped, if  the  action  had  been  brought 
against  it.^* 

42.  Same  subject;  st4»tenients  of  text- 
tvrtters  which  have  "been  fudidally 
approved. 

To  the  above  statements  of  the  doc- 
trine, it  may  be  advisable  to  append  a 
few  of  those  which  have  been  form- 
ulated by  text  writers  and  approved 
most  frequently  by  the  courts. 

"It  must  be  further  borne  in  mind 
that  the  invalidity  of  contracts  made  in 
violation  of  statutes  is  subject  to  the 
equitable  exception  that,  although  a  cor- 
poration, in  making  a  contract,  acts  in 
disagreement  with  its  charter,  where  it 
is  a  simple  question  of  capacity  or  au- 
thority to  contract,  arising  either  on  a 
question  of  regularity  of  organization  or 
of  power  conferred  by  the  charter,  a 
party  who  has  had  the  benefit  of  the 
agreement  cannot  be  permitted,  in  an  ac- 
tion founded  on  it,  to  question  its  validi- 
ty. It  would  be  in  the  highest  degree 
inequitable  and  unjust  to  permit  the  de- 
fendant to  repudiate  a  contract  the  fruits 


May's  Landing  &  E.  H.  City  R.  Co.  (1886) 
48  N.  J.  L.  530,  7  Atl.  523. 

•Usher  v.  New  York  C.  &  H.  R.  R.  Co. 
tl902)  76  App.  Div.  422,  78  N.  Y.  Supp. 
508,  affirmed  in  (1904)  179  N.  Y.  544,  71 
N.  E.  1141. 

W  Curtis  V.  Natalie  Anthracite  Coal  Co. 
(1903)  89  App.  Div.  61,  85  W.  Y.  Supp.  413, 
affirming  (1903)  39  Misc.  586,  80  N.  Y. 
fiupp.  003  (decision  of  supreme  court  was 
affirmed  without  any  opinion  in  (1905)  181 
N.  Y.  543,73  N.  E.  1122). 

lOa  Oil  Creek  &  A.  R.  Co.  v.  Pennsylrania 
Transp.  Co.  (1876)  83  Pa.  160.  2  Mor.  Min. 
Rep.  421.  Compare  the  statement  that  ''the 
instances  are  rare  in  which  a  corporation 
or  individual  has  been  permitted  to  set  up 
its  own  wrong  in  order  to  retain  both  the 
property  and  its  price."  Wright  v.  Pipe 
L.R.  A.19]  7  A. 


Line  Co.  (1882)  101  Pa.  204,  47  Am.  Rep. 
701. 

11  Bell  &  C.^Co.  V.  Kentucky  Glass  Works 
Co.  (1899)  106  Ky.  7,  50  S.  W.  2. 

"Planters*  Cotton  Oil  Co.  v.  Guaranty 
State  Bank  (1916)  —  Ter.  Civ.  App.  — , 
188  S.  W.  44. 

WMulford  V.  Torrey  Exploration  Co. 
(1909)  45  Colo.  81,  100  Pac.  596  (contract 
as  to  exchange  of  stock). 

14  Tennessee  Ice  Co.  v.  Raine  (1901)  107 
Tenn.  168,  64  S.  AV.  29.  Tennessee  is  one 
of  the  states  in  which  the  theory  has  been 
rejected. 

MLilylands  Canal  &  Reservoir  Co.  v. 
Wood   (1913)   56  Colo.  130,  136  Pac.  1029. 

1«  For  a  case  in  which  this  rule  was  tak- 
en for  granted,  see  Erb  v.  Yoerg  (1886)  64 
Minn.  463,  67  N.  W.  355. 
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of  wkich  lie  returns."  ^  As  this  statement 
was  inserted  in  a  treatise  published  so 
long  ago  as  1857,  and  has  been  so  fre- 
quently quoted  by  the  courts  as  to  have 
become  a  locus  classicus  in  the  law  of  ul- 


tra vires  contracts,  the  question  whether 
it  was  justified  by  the  authorities  as  they 
stood  at  that  date  is  one  of  considerable 
importance.  Some  observations  as  to 
this  point  will  be  found  in  the  footnote.' 


1  Sedgw.  Stat.  &  Const,  l^aw,  Ist  ed.  p.  90, 
2d  ed.  p.  73.  This  passage  was  approved  in 
Pine  Grove  Twp.  v.  Talcott  (1873)  19  Wall. 
(U.  S.)  666,  22  L.  ed.  227;  Union  Nat.  Bank 
v.  Matthews  (1878)  98  U.  S.  621,  629.  25  L. 
ed.  188,  190;  St.  Avit  v.  Kettle  River  Co. 
(1914)  133  C.  C.  A.  76,  216  Fed.  875;  Ar- 
genti  V.  San  Francisco  (1860)  16  Cal.  255; 
Main  v.  Casscrly  (1885)  67  Cal.  127,  7  Pac. 
426;  Grangers*  Business  Asso.  v.  Clark 
(1885)  67  Cal.  634,  8  Pac.  445;  Denver  F. 
Ins.  Co.  V.  McClelland  (1885)  9  Colo.  11, 
59  Am.  Rep.  134,  9  Pac.  771;  State  Bd.  of 
Agri.  V.  CitizflMifr  Street  R.  Co.  (1874)  47 
Ind.  411,  17  Am.  Rep.  702;  Keokuk  v.  Ft. 
Wayne  Klectric  Co.  (1894)  90  Iowa,  67,  57 
N.  W.  689;  Beach  v.  Wakefield  (1899)  107 
Iowa,  567,  76  N.  W.  688,  78  N.  W.  197; 
United  German  Bank  v.  Katz  (1881)  57 
Hd.  128;  Farmers'  Bank  v.  Burchard  (1860) 
33  Vt.  346;  Lewis  v.  American  Sav.  &  L. 
Asso.  (1898)  98  Wis.  204,  39  L.R.A.  559, 
73  N.  W.  793. 

*  The  cases  cited  by  Mr.  Sedgwick  are  the 
following:  Palmer  v.  Lawrence  (1849)  3 
Sandf.  (N.  Y.)  162,  affirmed  in  (1851)  5 
X.  Y.  389;  Steam  Nav.  Co.  v.  Weed  (1853) 
17  Barb.  (N.  Y.)  378;  Chester  Glaes  Co.  v. 
Dewey  (1819)  16  Mass.  94,  8  Am.  Dec.  128; 
Baltimore  &  P.  S.  B.  Co.  v.  McCutcheon 
(1850)  13  Pa.  13;  Potter  v.  Bank  of  Ithaca 
(1843)  6  Hill  (N.  Y.)  490,  affirmed  m  (1844) 
7  Hill,  530;  Suydam  v.  Morris  Canal  &  Bkg. 
Co.  (1843)  6  Hill  (N.  Y.)  491,  note  (a), 
affirmed  in  (1843)  6  Hill,  217;  Sacket's 
Harbor  Bank  v.  Lewis  County  Bank  (1851) 
11  Barb.  (N.  Y.)  213;  Mott  v.  United  States 
Trust  Co.  (1855)  19  Barb.  (N.  Y.)  568. 

The  first  criticism  suggested  by  this  list 
of  authorities  is  that  it  is  very  far  from 
being  complete,  and  that  the  learned  author 
would  scarcely  have  relied  upon  them  so 
confidently  as  warranting  the  clear-cut  doc- 
trine which  he  formulated,  if  he  had  been 
aware  of  the  number  and  weight  of  the 
rulings  which  were  antagonistic  to  that 
doctrine.  Obviously,  he  must  have  been 
entirely  ignorant  of  the  earlier  English 
cases.  See  §§  19  and  20,  supr^.  Nor  was  he 
aware  that  the  American  decisions  reported 
up  to  the  time  when  he  was  writing  were 
on  the  whole  distinctly  unfavorable  to  his 
views.  See  eases  reviewed  in  subtitle  XL, 
infra,  under  the  following  heads:  Connect- 
icut, Maryland,  Massachusetts,  New  Jersey, 
New  York,  Tennessee;  and  the  similar  re- 
view in  subtitle  V.  of  the  monograph  ap- 
pended to  Calumet  &  C.  Canal  &  Dock  dio. 
v.  Conkling,  L.R.A.1917B,  — ,  under  the  fol- 
lowing heads:  Alabama,  Connecticut,  Ken- 
tucky, Maine.  Massachusetts,  Michigan, 
New  York,  Ohio,  South  Carolina.  Further- 
more, the  investigator  who  examines  the 
cases  which  Mr.  Sedgwick  cites  will,  it  is 
apprehended,  be  disposed  to  question  the 
L.K.A.1917A. 


j  correctness  of  the  statement  of  Swayne, 
J.,  in  Pine  Grove  Twp.  v.  Talcott  (1873) 
19  Wall.  (U.  S.)  666,  22  L.  ed.  227, 
that  they  all  sustain  the  doctrine 
formulated.  The  principle  upon  which 
the  decision  in  Palmer  v.  Lawrence  turned 
was  *'that  a  defendant  who  has  con- 
tracted with  a  corporation  de  facto  is 
never  permitted  to  allege  any  defect  in  its 
organization,"  or,  in  other  words,  that  **no 
individual  who  has  dealt  with  a  corporation 
is  permitted  to  say  that  it  had  no  authority 
to  contract  and  no  capacity  to  sue."  It  U 
submitted  that  such  doctrine  is  very  far 
from  being  identical  with  that  propounded 
by  Mr.  Sedgwick,  although  it  is  to  some  ex- 
tent analogous.  See  §  9  of  the  monograph 
mentioned  above.  Steam  Nav.  Co.  v.  Weed 
was  undoubtedly  a  clear  authority  in  his 
favor;  in  fact  the  latter  part  of  the  first 
sentence  quoted  in  the  text  is  taken 
verbatim  from  the  opinion  of  the  court. 
In  Chester  Glass  Co.  v.  Dewey,  where  it 
was  simply  laid  down  that  one  who  pur- 
chased goods  on  credit  from  a  manufactur- 
ing company  was  precluded,  in  an  action 
brought  for  the  price,  from  objecting  that 
it  was  prohibited  to  carry  on  trade  in  this 
manner,  it  is  reasonably  clear  from  the 
language  of  the  court  that  the  conception 
relied  upon  was  simply  that  the  invalidity 
of  the  contract  was  a  matter  which  con- 
cerned only  the  commonwealth.  The  doc- 
trine thus  invoked  is  essentially  difTercnt 
from  that  propounded  by  Mr.  Sedgwick,  al- 
though its  application  produces  similar  con- 
sequences in  respect  of  the  riglit  of  recovery. 
The  question  of  liability  in  Baltimore  &  P. 
S.  B.  Co.  T.  McCutcheon,  turned  simply  upon 
the  extent  of  the  authority  of  the  president 
of  the  company  to  make  the  lease  in  ques- 
tion, and  therefore  did  not  involve  a  ques- 
tion of  ultra  vires  in  the  proper  sense  of 
that  expression.  The  ratio  decidendi  in 
Potter  v.  Bank  o.  Ithaca,  Suydam  v.  Morris 
Caual  &  Bkg.  Co.,  and  Sacket's  Harbor  Bank 
V.  Lewis  County  Bank  was  simply  tliat  the 
transactions  in  question  were  not  viola- 
tions of  the  corporate  charters.  In  Mott 
V.  United  States  Trust  Co.,  where  an  in- 
junction against  the  ultra  vires  contract  in 
question  was  refused,  the  court  proceeded 
partly  on  the  ground  that  the  complainant 
had  been  guilty  of  a  breach  of  trust,  and 
partly  that  the  principle  "he  who  secUcs 
equity  must  do  equity"  precluded  liim  from 
obtaining  relief.  It  may  be  added  that 
in  Steam  Nav.  CJo.  v.  Weed  the  court,  in 
addition  to  the  cases  referred  to  by  Mr. 
Sedgwick,  cited  Silver  Lake  Bank  v.  North 
(1820)  4  Johns.  Ch.  (N.  Y.)  370,  and  In- 
diana V.  Woran  (184:1)  0  Hill  (N.  Y.)  37, 
40  Am.  Dec.  378,  which  was  founded  on 
Moss  V.  Ko&sie  Lead  Min.  Co.  (1843)  5  Hill 
(N.  Y.)  137.     The  second  of  these  cases  is 
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There  would  seem  to  be  sniRcient 
grounds  for  expressing  the  opinion  that 
this  able  writer  was  led  astrav  by  his 
imperfect  acqnaintance  with  the  existing 
precedents,  and  that  he  would  probably 
have  laid  down  the  law  differently, — or  at 
all  events  in  more  qualified  language  than 
that  which  he  used, — if  his  researches 
had  been  more  extensive.  In  fact  he 
may  fairly  be  said  to  have  furnished  a 
very  striking  illustration  of  the  pitfalls 
with  which  an  inadequate  knowledge  of 
cases  is  apt  to  beset  the  path  of  an  au- 
thor who  diverges,  as  he  did  from  the 
subject  which  he  undertook  to  discuss. 
"After  a  contract  entered  into  by  a 
corporation  has  been  performed  by 
either  of  the  contracting  parties,  the 
fact  that  the  making  of  the  contract  in- 
volved an  unauthorized  exercise  of  cor- 
pprate  power  on  the  part  of  the  com- 
pany will  not  constitute  a  defense  to  an 
action  brought  by  the  party  having  per- 


8o  strongly  in  favor  of  his  doctrine  that  the 
reason  why  lie  failed  to  mention  it  is  not 
apparent. 

•  Morawetz,  Priv.  Corp.  §  689.  For  casps 
in  which  thin  ])a8sagc  wa.s  quoted  or  cited, 
see  Towers  Excelsior  &  Ginnery  Co.  v.  In- 
raan  (18D5)  06  Ga.  509,  23  S.  E.  418;  Bow- 
man Dairy  Co.  v.  Mooney  (1890)  41  Mo. 
App.  665 ;  Roane  v.  Union  Pacific  L.  Ins.  Co. 
(1913)  87  Or.  264,  135  Pac.  897. 

4  5  Thomp.  Corp.  Ut  ed.  §  6016.  The 
learned  author  has  introduced  the  same 
statement  into  his  monograph  on  Corpora- 
tions in  10  Cyc.  §  1156.  From  one  or  other 
of  these  works  the  passage  has  been  quoted 
in  fnll,  or  simply  cited,  in  American  Nat. 
Bank  v.  National  Wall-Paper  Co.  (1896) 
23  C.  C.  A.  33,  40  U.  S.  App.  646,  77  Fed. 
93;  Bowman  v.  Foster  &  L.  Hardware  Co. 
(1899)  94  Fed.  592;  Bloom  v.  Home  Tns. 
Agency  (1909)  91  Ark.  367,  121  S.  W.  293; 
American  Nat.  Bank  v.  Hammond  (1898)  25 
Colo.  367,  5i)  Pac.  1090;  Towers  Excelsior 
&  Ginnery  Co.  v.  Inman  (1895)  96  Ga.  506, 
23  S.  E.  418;  West  Maryland  R.  Co.  v.  Blue 
Ridge  Co.  (1905)  102  Md.  330,  2  L.R.A.(N. 
8.)  887,  111  Am.  St.  Rep.  362,  62  Atl.  351; 
Blackwood  v.  Lansing  Chamber  of  Com- 
merce (1914)  178  Mich.  321,  144  N.  W.  823; 
Goodland  v.  Bank  of  Darlington  (1898)  74 
Ho.  App.  371:  Smith  v.  Richardson  (1898) 
77  Mo.  App.  422;  Chenoweth  v.  Pacific  Exp. 
Co.  (1902)  93  Mo.  App.  195;  Williams  v. 
Verity  (1003)  98  Mo.  App.  654,  73  S.  W. 
732:  Roane  v.  Union  Pacific  L.  Ins.  Co. 
(1913)  67  Or.  264,  135  Pac.  892;  Dorsett  v. 
Black  Hills  Traction  Co.  (1912)  30  S.  D. 
420,  138  N.  W\  808,  Ann.  Cas.  1916A,  846; 
Kincliplop  Irrigating  Co.  v.  Hahn  Bros. 
(1905)  105  Tex.  231,  146  S.  W.  1187. 

The  passages  in  the  2d  edition  of  this 
treatise  wliich  correspond  to  the  above 
statement  are  the  following: 

"A  party  to  a  contract  who  has  received 
the  consideration,  benefit,  or  fruits  of  it — 
L.R.A.1917A. 


formed  the  contract  to  recover  compen- 
sation for  a  breach  •  •  •  by  the  other 
party."  * 

"The  great  mass  of  judicial  authority 
seems  to  be  to  the  effect  that  where  a 
private  corporation  has  entered  into  a 
contract  in  excess  of  its  granted  powers, 
and  has  received  the  fruits  or  benefits 
of  the  contract,  and  an  action  is  brought 
against  it  to  enforce  the  obligation  on 
its  part,  it  is  estopped  from  setting  up 
the  defense  that  it  had  no  power  to  make 
it."*     - 

"It  is  now  settled  that  a  corporation 
cannot  avail  itself  of  the  defense  of  ul- 
tra vires  when  the  contract  has  been  in 
good  faith  fully  performed  by  the  other 
party  and  the  corporation  has  had  the 
full  benefit  of  the  performance  of  the 
contract."  • 

8ome  other  passa<j:tis  whieh  have  been 
cited  by  judges  are  specified  in  the  foot- 
note.* 


all  that  the  other  party  agreed  to  do,  to 
refrain  from,  or  to  give' up — is  estopped  to 
set  up  the  defense  that  the  contract  was  in 
excess  of  the  power  of  the  corporation 
which  was  a  party  to  it."  3  Thomp.  Corp. 
§  2787,  approved  in  Dunbar  v.  Cazort  & 
McO.  Co.  (1910)  96  Ark.  308,  131  S.  W. 
698;  Western  &  S.  F.  Ins.  Co.  v.  Murphey 
(1916)  —  OkU.  —,  166  Pac.  892. 

"A  corporation  which  has  received  and 
retained  the  benefits  of  a  contract  in  excess 
of  its  authority,  hut  not  expressly  forbidden 
by  law  or  contrary  to  sound  public  policy, 
cannot  set  up  such  want  of  authority  to 
defeat  a  recovery  on  the  contract."  3 
Thomp.  Corp.  §  2788. 

See  also  the  remarks  of  the  learned  au- 
thor in  10  Cyc.  1157,  to  the  effect  that 
corporations  cannot,  "with  the  consideration 
of  the  contract  in  their  possession,  disavow 
their  acts  to  the  damage  and  discomfiture 
of  others,  unless  it  clearly  appears  that 
there  has  been  an  absolute  want  of  capacity 
to  make  the  contract."  This  statement 
was  approved  in  Dorsett  v.  Black  Hills 
Traction  Co.  (19J2)  30  S.  D.  420,  138  N.  W. 
808,  Ann.  Cas.  1916 A,  846. 

•  Waterman,  Spec.  Perf.  §  226,  approved 
in  Wilks  v.  Georgia  P.  R.  Co.  (1885)  79 
Ala.  180;  Denver  F.  Ins.  Co.  v.  McClelland 
(1885)  9  Colo.  19.  59  Am.  Rep.  134,  9  Pac. 
771;  Phcpnix  Land  Co.  v.  Exall  (1913)  — 
Tex.  Civ.  App.  — ,  159  S.  W.  474. 

•  Beach,  Priv.  Corp.  §  425,  quoted  in 
Lewis  v.  American  Sav.  &  L.  Asso.  (1898) 
98  Wis.  224,  39  L.R.A.  559,  73  N.  W.  793. 

Bigelow,  Estoppel,  5th  ed.  463,  approved 
in  Grangers*  Business  Asso.  v.  Clark  (1885) 
67  CaL  634,  8  Pac.  445;  Weill  v.  Crittenden 
(1903)   139  Cal.  488.  73  Pac.  238. 

Green's  Brice*s  Ultra  Vires,  2d  Am.  ed. 
p.  783,  quoted  in  Osmer  v.  Lemay-Wegmann 
Brokerage  Co.  (1911)  155  Mo.  App.  211, 
134  S.  W.  65. 

2    Herman,    Estoppel,    §    1179,    cited    in 
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of  estoppel. 

The  American  cases  which  are  ex- 
plicit authorities  for  the  doctrine  of  es- 
toppel or  which  having  regard  to  the 
facts  involved,  are  consistent  with  that 


doctrine,  are  tabulated  below  with  ref- 
erence to  the  particular  classes  of  con- 
tracts which  were  under  discussion. 
For  further  information  eoneeming 
these  cases,  see  subtitles  IX.  and  X.,  in- 
fra.* 


Texas  Western  R.  Co.  v.  Gentry  (1888)  69 
Tex.  625,  8  S.  W.  98;  27  Am.  &  Eng.  Enc. 
Law,  363,  quoted  in  Lauder  v.  Peoria  Agri. 
&  Trotting  Soc.  (1897)  71  IlL  App.  479. 
The  similar  language  at  pp.  46  and  60  of 
the  2d  edition  of  this  work  is  quoted  in 
Hough  V.  St.  Louis  Car  Co.  (1914)  182  Ho. 
App.  718, 166  S.  W.  1161;  Osmer  v.  Lemay- 
Wegmann  Brokerage  Co.   (Mo.)   supra. 

1  Xante  off  steak. 

Poole  T.  West  Point  Butter  &  Cheese 
Asso.  (1887)  30  Fed.  613  (increase  of  capital 
stock) ;  Gasquet  v.  Crescent  City  Brewing 
Co.  (1892)  49  Fed.  496  (issue  of  stock  not 
paid  up);  St.  John  v.  Iowa  Business  Men's 
Bldg.  &  L.  Asso.  (1907)  136  Iowa,  448,  15 
L.R.A.(N.S.)  503,  113  N.  W.  863  (stipula- 
tion as  to  maturity  of  stock);  Winscott  v. 
Guarantee  Invest.  Co.  (1896)  63  Mo.  App. 
367  (issue  of  preferred  stock).  Both  of  the 
Federal  cases  cited  above  are  in  conflict 
with  the  later  decisions  of  the  Supreme 
Court. 

Conveyaiioe  of  real  property. 

Palmer  v.  Cypress  Hill  Cemetery  (1888; 
Sup.  Ct.)  14  N.  Y.  S.  R.  691. 

Other  oontraots  with  respeot  to  real 
property. 

Kincheloe  Irrigating  Co.  v.  Hahn  Bros. 
(1912)  105  Tex.  231,  146  S.  W.  1187,  affirm- 
ing  (1910)  —  Tex.  Civ.  App.  — ,  132  S.  W. 
78  (irrigation  company  agreed  to  furnish 
land  as  well  as  water). 

Transfer  of  business  and  assets. 

Schrimplin  v.  Farmer's  Life  Asso.  (1904) 
128  Iowa,  102,  98  N.  W.  613  (transferee  in- 
surance company  held  liable  for  compensa- 
tion of  agent  under  a  contract  by  which 
his  commissions  became  a  charge  upon 
money  paid  upon  policies  issued  by  the 
transferring  company) ;  Milborne  v.  Royal 
Ben.  Soc.  (1897)  14  App.  Div.  406,  43  N.  Y. 
Supp.  1026  (action  against  tiansferee  ben- 
efit society  by  holder  of  certificate  in  trans- 
ferring society). 

In  Holt  v.  California  Development  Co. 
(1908)  88  C.  C.  A.  167,  161  Fed.  3,  where 
the  contract  under  review  involved  a  sur- 
render of  corporate  control  to  another  com- 
pany, the  court  recognized  the  principle  of 
estoppel,  but  its  applicability  was  denied 
for  the  reason  that  a  receipt  of  benefits  was 
not  shown.  This  is  one  of  the  recent  Fed- 
eral cases  in  which  the  decisions  of  the 
Supreme  Court  have  been  unaccountably  dis- 
regarded. 

Other  oontracts  for  the  sale  of  per* 
sonal  property. 

Rehberg  v.  Tontine  Surety  Co.  (1002) 
131  Mich.  135,  91  N.  W.  132  (sale  of  chattel 
on  instalment  plan);  Peterson  v.  People's 
L.II.A.1917A. 


Bldg.  Loan  &  Sav.  Asso.  (1900)  124  Mich. 
673,  83  N.  W.  606  (sale  of  shares) ;  Dorsett 
V.  Black  Hills  Traction  Co.  (1912)  30  S.  D. 
420,  138  N.  W.  808,  Ann.  Cas.  1916A,  846 
(contract  by  traction  company  to  furnish 
water  for  irrigation);  Lottman  Bros.  Mfg. 
Co.  .V.  Houston  Waterworks  Co.  (1896)  — 
Tex.  Civ,  App.  — ,  38  S.  W.  357  (action  for 
failure  to  furnish  water) ;  Krlsch  v.  Inter- 
State  Fisheries  Co.  (1906)  39  Wash.  381, 
81  Pac.  855  (sale  of  the  company's  own 
stock  of  which  it  had  become  the  proprie- 
tor). 

lioases  of  railroads. 

Singer  v.  St.  Louis,  K.  C.  &  X.  R.  Co. 
(1879)  6  Mo.  App.  427  (railroad  company 
estopped  to  deny  liability  to  holder  of  its 
bonds  on  the  ground  that  the  lease  by  which 
they  were  secured  was  ultra  vires) ;  Cam- 
den &  A.  R.  O).  v.  Mav's  Landing  &  E.  H. 
City  R.  Co.  (1886)  48  N.  J.  L.  530,  7  Atl. 
523  (action  for  rent);  Doylestown  &  D. 
Tump.  Road  Co.  v.  Philadelphia  &  E.  Elec- 
tric R.  Co.  (1912)  49  Pa.  Super.  Ct,  381. 

liOases  of  other  kinds  of  property. 

Actions  for  stipulated  rent  were  held  to 
be  maintainable  in  Northwestern  brewing 
Co.  V.  Manion  (1892)  44  111.  App.  424; 
Heims  Brewing  Co.  v.  Flannery  (1891)  137 
111.  309,  27  N.  E.  286;  National  Brewing  Co. 
V.  Ahlgren  (1896)  63  IlL  App.  475. 

Traffic   acreementa   between  railroad 
oompaniea. 

Canal  &  C.  R.  Co.  v.  St.  Charles  Street 
R,  Co.  (1892)  44  La.  Ann.  1069,  11  So.  702 
(action  for  sum  stipulated  to  be  paid  for 
privilege  of  operating  trains). 

Pnrchaae  of  the  company's  own  stock. 

Main  v.  Casserly  (1885)  67  Cal.  127,  7 
Pac.  426;  Citizens'  Nat.  Bank  v.  Greene  & 
W.  Teleph.  Co.  (1904)  127  Iowa,  350,  69 
L.RA.  968,  309  Am.  St.  Rep.  387,  101  N. 
W.  742  (agreement  to  repurchase  stock)  ; 
Siders  v.  Glenn  City  Concrete  Co.  (1910)  33 
Ohio  C.  C.  552,  affirmed  without  opinion  in 
(1913)  87  Ohio  St.  519,  102  N.  E.  124; 
Western  &  S.  F.  Ins.  Co.  v.  Murphey  (1916) 
—  Okla.  — ,  156  Pac.  885;  Miller  v.  AVash- 
ington  Southern  R.  Co.  (1895)  11  Wash. 
414,  39  Pac.  673;  San  Antonio  Hardware 
Co.  V.  Sanger  (1912)  —  Tex.  Civ.  App.  —, 
151  S.  W.  1104. 

In  Sweeney  v.  United  Underwriters  Co. 
(1912)  29  S.'D.  676,  137  N.  W.  379,  it  was 
held  that,  even  if  a  stipulation  binding  the 
defendant  to  repurchase  its  own  stodc  at 
the  option  of  the  stockholder  was  void 
under  the  statute  in  question,  the  corpora- 
tion could  not  repudiate  tiiat  stipulation 
and  yet  retain  the  purchase  money.  The 
defendant  could  not  "ignore  the  condition 
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43.  €huiHfied  form  of  doetHne  of  e^- 

toypel. 

The  doctrine  of  estoppel  has  not  in- 


frequently been  enunciated  in  terms 
which  import  that  it  is  applicable  to 
contracts  which  involve  an  excessive  or 


and  treat  the  remainder  of  the  contract  as 
valid.''   • 

In  Vent  v.  Duluth  Coffee  &  Spice  Co. 
(1896)  64  Minn,  307,  67  N.  W.  70,  the  ratio 
decidendi  was  that  a  similar  stipulation  was 
not  ultra  vires,  but  the  court  expressed  the 
opinion  that,  if  the  provision  were  void, 
it  would  vitiate  the  whole  contract,  and 
would  be  a  sufficient  reason  for  the  re- 
scission of  that  contract  and  the  return  of 
the  purchase  price,  which  the  plaintiffs  were 
demanding. 

Purohase    of    tk«    stock    of    anothMP 
oompaay. 

Kennedy  v.  California  Sav.  Bank  (1804) 
101  Cal.  405,  40  Am.  St.  Rep.  60,  35  Pac. 
1039,  reversed  in  (1896)  167  U.  S.  362,  42 
L.  ed.  198, 17  Sup.  Ct.  Rep.  831  (the  doctrine 
of  the  state  court  and  the  Federal  court  be- 
ing different  with  regard  to  the  principle  of 
estoppel) ;  Towers  Bxeelsior  9u  Ginnery  Co. 
v.  Inman  (1895)  96  Oa.  506,  23  S.  E.  418; 
White  V.  Marquardt  (1898)  106  Iowa,  146, 
74  N.  W.  930;  Blue  Rapids  Opera  House  Co. 
V.  Mercantile  BIdg.  &  L.  Asao.  (1898)  69 
Kan.  778,  53  Pae.  761;  Dewey  v.  Toledo,  A. 
A.  A  N.  M.  R.  Co.  (1892)  91  Mich.  351,  51 
N.  W.  1063;  Hunt  v.  Hauser  Malting  Co. 
(1903)  90  Minn.  282,  96  N.  W.  85,  same  de- 
cision on  rehearing  (1905)  95  Minn;  206, 103 
N.  W.  1032;  Watts  Mercantile  Co.  v. 
Buchanan  (1908)  92  Miss.  540,  46  So.  66 
(see,  however,  the  Mississippi  case  cited  in 
§  25,  note  1,  supra) ;  Goodland  v.  Bank  of 
Darlington  (1898)  74  Mo.  App.  365;  Hough 
V.  St,  Ix)uis  Car  Co.  (1914)  182  Mo.  App. 
718,  165  S.  W.  1161;  Wright  v.  Pipe  Line 
Co.  (1882)  101  Pa.  204,  47  Am.  Rep.  701. 

The  doctrine  of  estoppel  was  applied  in 
Bowman  v.  Foster  &  L.  Hardware  (Do. 
(1899)  94  Fed.  592;  United  States  Sav.  & 
Loan  Co.  v.  Convent  of  St.  Rose  (1904)  66 
C.  C.  A.  418, 133  Fed.  354.  The  former  case 
was  based  on  the  authority  of  the  Kansas 
ca^  cited  supra,  but  both  cases  are  incon- 
sistent with  the  Federal  decisions  as  a 
whole  (see  §§  68  et  seq.,  infra) ,  and  also, 
so  far  as  regards  this  particular  description 
of  contract,  with  the  Federal  decisions  cited 
in  §  25,  note  1,  supra. 

Purchase     of    personal     property     of 
other  kinds. 

Union  Hardware  Co.  v.  Plume  &  A.  Mfg. 
Co.  (1889)  58  Conn.  219,  20  Atl.  455;  Towers 
Excelsior  &  Ginnery  Co.  v.  Inman  (1895) 
96  Oa.  506,  23  S.  E.  418;  Peoria  Star  Co.  v. 
Outright  (1904)  115  lU.  App.  492  (doctrine 
of  estoppel  wronglv  applied  in  Illinois  at 
this  date);  Rouflh  v.  Illinois  Oil  Co.  (1914) 
180  111.  App.  346  (similar  error) ;  Vermont 
Farm  Machinerv  Co.  v.  De  Sota  Co-op. 
Creamery  Co.  (1909)  145  Iowa,  491,  122  N. 
W.  930;  Sherman  Center  Town  Co.  v. 
Morris  (1890)  43  Kan.  282,  19  Am.  St.  Rep. 
1.34,  23  Pac.  569;  Albin  Co.  v.  Com.  (1908) 
128  Ky.  295,  108  S.  W.  299;  Clement,  B.  & 
L.R.A.1917A. 


Co.  V.  Michigan  Clothing  Co.  (1896)  110 
Mich.  458,  68  N.  W.  224  (action  for  stipu- 
lated price  of  judgment  sold  to  defendant) ; 
£rb  V.  Yoerg  (1896)  64  Minn.  463,  67  N.  W. 
365  (assignee  of  corporation,  as  well  as 
corporation  itself,  held  to  be  estopped  from 
denying  liability  for  price  of  goods  pur- 
chased by  corporation  in  contraveation  of 
Minn.  Gen.  Stat.  1894,  §  2793,  prohibiting 
a  diversion  of  corporate  property  to  other 
objects  than  those  specified  in  the  articles) ; 
Osmer  v.  Lemay-Wegmann  Brokerage  Co. 
(1911)  156  Mo.  App.  211,  134  S.  W.  65  (ac- 
tion on  note  given  for  certain  patent 
rights) ;  De  Groff  v.  American  Linen  Thread 
Co.  (1860)  21  N.  Y.  124. 

"When  a  sale  of  a  chattel  made  to  a  cor< 
poration  is  executed  and  complete  in  all 
things,  except  the  performance  of  its  own 
promise  to  pay  the  price,  a  plea  that  it 
ought  not  to  have  made  the  purchase  is  not 
to  be  entertained,  especially  so  long  as  it 
retains,  and  insists  upon  retaining,  ail  the 
benefit  of  the  contract."  Parish  v.  Wheeler 
(1860)  22  N.  y.  506. 

In  Shawnee  Nat.  Bank  v.  Purcell  Whole- 
sale Grocery  Co.  (1912)  34  Qkla.  34,  41 
L.R.A.(X.S.)  494,  124  Pac.  603,  IT.  "bought 
groceries  from  plaintiff  which  were  used  in 
carrying  out  the  bridge  contract,  and  tlie 
bank  received  the  proceeds  of  the  contract. 
Held,  that,  though  the  business  of  buildiiBg 
bridges  was  ultra  vires,  the  bank,  having 
received  through  the  bridge  contract  the 
proceeds  of.  the  groceries,  was  estopped  to 
deny  liability  for  their  value.  The  court 
said  it  was  "immaterial  whether  the  obli* 
gation  to  pay  is  placed  upon  the  ground  that 
the  contract  by  the  trustee  or  agent  of  the 
bank  bound  the  bank,  or  the  ground  that 
the  bank,  having  received  the  property  of 
the  grocery  company,  is  bound  to  pay  for 
it." 

In  American  Nat.  Bank  v.  National  Wall- 
Paper  Co.  (1806)  23  C.  a  A.  33,  40  U.  S. 
App.  646,  77  Fed.  86,  a  national  bank  was 
held  liable  for  the  price  of  goods  irre- 
spective of  whether  it  was  or  was  not  au- 
thorized to  buy  them.  But  this  ruling  seems 
inconsistent  with  the  decisions  of  the  high- 
est Federal  tribunal,  unless  we  assume  that 
by  the  expression  "price"  the  court  meant 
mere  "actual  value." 

Borrowing  of  money  os.  tlie  secnrity 
of  niortcaKos  and  deeds  of  trust. 

Bowman  v.  Foster  &  L.  Hardware  Co. 
(1899)  94  Fed.  692  (decision  inconsistent 
with '  rule  applied  by  Federal  Supreme 
Court) ;  Camp  v.  Land  (1898)  122  Cal.  167, 
64  Pac.  839;  Darst  v.  Gale  (1876)  83  111. 
136;  Peoria  &  S.  R.  Co.  v.  Thompson  (1882) 
103  111.  187  (contract  violating  enactment 
which  prohibited  issue  of  seouritiee  except 
for  money  or  money's  worth) ;  Kadish  v. 
Garden  City  Equitable  Loan  ^  Bldg.  Asso 
(1894)  151  lU.  531,  42  Am.  St.  Rep.  256, 
38  N.  E.  236;  Millard  v.  St.  Francis  Xavier 
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otherwise  improper  exercise  of  the  pow- 
ers conferred  by  the  corporate  charter 
or  by  the  general  law  under  which  the 


corporation  was  organized.  In  most  in- 
stances language  of  this  tenor  merely 
has  reference  to  the  distinction  which. 


Female  Academy  (1880)  8  111.  App.  341; 
JIumphrey  v.  Patrons'  Mercantile  As&o. 
(1879)  50  Iowa,  607;  Garrett  v.  Burlington 
Plow  Co.  (1886)  70  Iowa,  697,  69  Am.  Rep. 
461,  20  N.  W.  395;  Warfield,  H.  &  Co.  v. 
Marshall  County  Canning  Co.  (1887)  72 
Iowa,  666,  2  Am.  St.  Rep.  263,  34  N.  VV. 
467;  Lincoln  Court  Realty  Co.  v.  Kentucky 
Title  Sav.  Bank  &  T.  Co.  (1916)  169  Ky. 
840,  186  S.  W.  156;  Perkins  v.  Trinity 
Realty  Co.  (1905)  69  N.  J.  Eq.  723,  61  Atl. 
167;  Bettle  v.  Republic  Sav.  &,  L.  Asso. 
(1906)  71  N.  J.  Eq.  613,  64  Atl.  176;  Hays 
V.  Gallon  Gaslight  &  Coal  Co.  (1876)  29 
Ohio  St.  330;  Larwell  v.  Hanover  Sav.  Fund  i 
Soc.  (1883)  40  Ohio  St.  274;  Union  Trust  ; 
Co.  V.  Mercantile  Library  Hall  Co.  (1899) 
189  Pa.  263,  42  Atl.  129;  Texas  Western 
R.  Co.  V.  Gentry  (1888)  69  T«.  625,  8  S. 
W.  98  (resolution  to  issue  bonds  not  author-  | 
ized  or  ratified  by  the  vote  of  two  thirds 
of  the  stock);  Witter  v.  Grand  Rapids 
Flouring  Mill  Co.  (1891)  78  Wis.  543,  47  N. 
W.  729;  North  Hudson  Mut.  Bldg.  &  L. 
Asso.  V.  First  Xat.  Bank  (1891)  79  Wis.  31, 
11  L.R,A.  845,  47  N.  W.  300. 

Borrowing  of  money  on  the  ■ecurlty 
of  pledges. 

Frese  v.  Mutual  L.  Ins.  Co.  (1909)  11  Cal. 
App.  387,  105  Pac.  265. 

Borrowing  of  money  on  other  kinds 
of  soonrity. 

Bradley  v.  Ballard  (1870)  55  111.  413,  8 
Am.  Rep.  656,  3  Mor.  Min.  Rep.  563  (action 
on  note);  Marshall  Field  Co.  v.  Oren  Ruff- 
corn  Co.  (1902)  117  Iowa,  157,  90  N.  W. 
618  (action  on  note) ;  Johnson  v.  Mason 
Lodge  (1899)  106  Ky.  838,  61  S,  W.  620 
(action  on  note). 

Borrowing  without  any  secnrity. 

Grohmann  v.  Brown  (1897)  68  Mo.  App. 
630. 

"Xo  court  has  ever  decided  that  a  corpo- 
ration may  borrow  money,  and  keep  it  be- 
cause it  was  forbidden  by  its  charter  to  bor- 
row money."  Keokuk  v.*  Ft.  Wayne  Electric 
Co.  (1894)  90  Iowa,  67,  57  N.  W.  689.  Un- 
less this  statement  is  intended  to  take  ac- 
count of  remedies  independent  of  an  action 
on  the  contract,  it  is  plainly  not  correct. 

Exeontlon  of  negotiable  instruments. 

Citizens'  Sav.  Bank  v.  Globe  Brass  Works 
(1908)  155  Mich.  9,  118  X.  W.  507  (promis-  ; 
sory  note  given  in  payment  of  debt  of  stock- 
holder) . 

Discounting     of     negotiable     instru- 
ments. 

Earle  v.  American  Sugar  Ref.  Co.  (1908) 
74  N.  J.  Eq.  751,  71  Atl.  391. 

Deposit  of  money. 

First  Nat.  Bank  v.  Brooks  (1896)  22  lU. 
App.  238  (alleged  excess  of  power  consisted 
in  a  written  promise  inserted  in  the  certifi- 
cate of  deposit,  to  fulfil  certain  orders 
L.R.A.1917A. 


regarding  the  use  of  the  money) ;  Miles  v. 
Macon  County  Bank  (1914)  187  Mo.  App. 
230,  173  S.  W.  713;  Pattison  v.  Syracuse 
Nat.  Bank  (1880)  80  N.  Y.  82,  36  Am.  Rep. 
582  (action  maintainable  for  loss  of  special 
deposit) ;  Ring  v.  Long  Island  Real  Estate 
Exch.  &  Invest.  Co.  (1904)  93  App.  Div.  442, 
87  N.  Y.  Supp.  682,  affirmed  in  Ring  v. 
Howell  (1906)  184  X.  Y.  553,  76  N.  E.  1107; 
Bushnell  v.  Chautauqua  County  Nat.  Bank 

(1877)  10   Hun    (N.   Y.)    378,   modified    in 

(1878)  74  N.  Y.  290  (action  maintainable 
to  recover  money  deposited  with  defendant 
on  the  understanding  that  it  was  to  be  held 
as  security  to  plaintiff  for  the  depositor  s 
faithful  performance  of  a  contract  of  pur- 
chase) ;  Taylor  v.  Empire  State  Sav.  Bank 
(1893)  66  IIiui,  538,  21  N.  Y.  Supp.  643  (full 
amount  of  individual  deposit,  which  ex- 
ceeded statutory  limit,  held  to  be  recover- 
able). 

Contracts  of  banks  to  pay  oTerdrafts. 

York  V.  Farmers'  Bank  (1904)  105  Mo. 
App.  127,  79  S.  W.  968  (arrangement  be- 
tween cashier  of  bank  and  a  certain  person, 
whereby  the  former  was  to  pay  tlie  latter*s 
overdraft  for  live  stock  purchased,  and  the 
latter  was  to  cover  such  overdrafts  by  post- 
ing his  draft  on  his  commission  company 
to  whom  the  stock  so  purchased  was 
shipped ) . 

Carriage  of  passengers  and  goods* 

Fuller  V.  Naugatuck  R.  Co.  (1852)  21 
Conn.  557,  2  Am.  Neg.  Cas.  266;  Bissell  v. 
Michigan  S.  &  N.  T.  R.  Cos.  (1860)  22  N.  Y. 
258  (opinion  of  Comstock,  Ch.  J.,  in  favor 
of  right  to  recover  on  the  contract  itself 
corresponds  with  doctrine  of  later  New 
York  cases) ;  Buffet t  v.  Troy  &  B.  R.  Co. 
(1869)  40  N.  Y.  168  (for  an  earlier  opinion 
of  the  supreme  court  in  which  the  right 
of  recovery  was  affirmed  see  (1862)  36 
Barb.  421);  Linkauf  v.  Lombard  (1893)  137 
N.  Y.  417,  20  L.R.A.  48,  33  Am.  St.  Rep. 
743,  33  N.  K.  47;  Oil  Creek  &  A.  River  R. 
Co.  V.  Pennsylvania  Transp.  Co.  (1876)  83 
Pa.  160,  2  Mor.  Min.  Rep.  421;  Btgelow  v. 
Chicago,  B.  &  N.  R.  Co.  (1899)  104  Wis.  109, 
80  N.  \V.  95. 

Despatch   of  telegrams. 

Arkansas  &  L.  R.  Co.  v.  Stroude  (1905)  77 
Ark,  109,  113  Am.  St.  Rep.  130,  91  S.  W, 
18;  Hanna  v.  Chicago,  R.  I.  &  P.  R.  Co. 
(1913)  89  Kan.  503,  132  Pac.  154. 

Hiring  of  serrants. 

For  cases  in  which  actions  were  held  to 
be  maintainable  on  ordinary  contracts  of 
hiring,  see  Wayte  v.  Red  Cross  Protective 
Soc.  (1909)  166  Fed.  372  (wrong  decision 
having  regard  to  Supreme  Court  rulins:8) ; 
Western  Development  &  Invest.  Co.  v.  Cap- 
linger  (1908)  86  Ark.  287,  110  S.  W.  1030; 
Darknell  v.  Cctxir  D'Alene  &  St.  J.  Transp. 
Co.  (1910)  18  Idaho,  61, 108  Pac.  536;  Chap- 
man V.  Iron  Clad  Rheostat  Co.  (1898)  62 
N.  J.  L.  497,  41  Atl.  690. 
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in  respect  of  the  operation  of  the  doc- 
trine, is  taken  between  contracts  which 


are  merely  unauthorized,  and  contracts 
which  are  expressly  prohibited  or  are 


For  cases  in  which  actions  were  held  to  be 
maintainable  on  contracts  by  which,  in  con- 
sideration of  their  not  prosecuting  claims 
for  damages  in  respect  of  injuries^  servants 
were  promised  permanent  employment,  see 
Ghenoweth  v.  Pacific  Exp.  Co.  (1902)  98  Mo. 
App.  186;  Usher  v.  New  York  C.  &  H.  R.  R. 
Co.  (1902)  76  App.  Div.  422,  78  N.  Y.  Supp. 
608,  affirmed  in  (1904)  179  N.  Y.  644,  71 
N.  E.  1141. 

Oilier  oontraots  for  the  perf ormaaoe 
of  personal  serrioes* 

Kelly  V,  Ning  Yung  Benev.  Asso.  (1905) 
2  CaL  App.  460,  84  Pac.  321;  McQuaig  v. 
Gulf  Naval  Stores  Co.  (1908)  56  Fla.  505, 
131  Am.  St.  Rep  160,  47  So.  2;  Gibson  v. 
O'Gara  Coal  Co.  (1909)  161  111.  App.  424; 
Church  V.  Johnson  Bros.  (1895)  93  Iowa, 
644,  61  N.  W.  916;  Blackwood  v.  Lansmg 
Chamber  of  Commerce  (1914)  178  Mich.  321, 
144  N.  W.  823  (contract  to  hold  Chautauqua 
meeting  and  furnish  speakers  and  enter- 
tainers); EMis  V.  Howe  Mach.  Co.  (1880)  9 
Daly  (N.  Y.)  78;  Schurr  v.  New  York  &  B. 
Suburban  Invest.  Co.  (1892)  45  N.  Y.  S.  R. 
646,  18  N.  Y.  Supp.  454. 

Coatraots  for  eonstntetion  'work, 

Cunningham  v.  Massena  Springs  &  Ft.  C. 
R.  Co.  (1892)  63  Hun,  439,  44  N.  Y.  S.  R. 
723,  18  N.  Y.  Supp.  600,  affirmed  in  (1893) 
138  N.  Y.  614,  33  N.  E.  1082;  Ramble  v. 
Pennsylvania  Coal  O.  (1911)  47  Pa.  Super. 
Gt.  28  (action  to  recover  balance  of  10  per 
cent  retained  under  a  contract  to  cut  and 
haul  lumber). 

Xnsuranoe    of    life    and    proporty    by 
domestic  corporations. 

Denver  F.  Ins.  Co.  v.  McClelland  (1885) 
9  Colo.  11,  69  Am.  Rep.  134,  9  Pac.  771; 
Twiss  v.  Guaranty  Life  Asso.  (1893)  87 
Iowa»  733,  43  Am.  St.  Rep.  418,  66  N.  W. 
8  (action  against  corporation  to  which  the 
assets  and  membership  of  another  have  been 
transferred) ;  Bloomington  Mut.  Ben.  Asso. 
V.  Blue  (1887)  120  IlL  121,  60  Am.  Rep.  558, 
11  N.  £.  331  (decided  with  reference  to 
earlier  Illinois  doctrine) ;  Watts  v.  Equita- 
ble Mut.  Life  Asso.  (1900)  111  Iowa,  90,  82 
N.  W.  441  (reinsurance  of  member  of  corpo- 
ration with  which  defendant  had  consoli- 
dated) ;  Cathcart  v.  Equitable  Mut.  Life 
Asso.  (1900)  111  Iowa,  471,  82  N.  W.  964 
(action  on  certificate  of  membership  issued 
by  defendant  after  it  had  taken  over  the 
property  and  assumed  the  obligations  of 
another  corporation) ;  Gamer  v.  Mutual  F. 
Ins.  Co.  (1901)  —  Iowa,  — ,  86  N.  W.  289; 
Seymour  v.  Chicago  Guaranty  Fund  Life 
Soc.  (1893)  54  Minn.  147,  65  N.  W.  907; 
Gruber  v.  Grand  Lodge,  A.  0.  U.  W.  (1900) 
79  Minn.  60,  81  N.  W.  743;  Cass  County  v. 
Mercantile  Town  Mut.  Ins.  Co.  (1904)  188 
Ho.  1,  86  S.  W.  237  (reinsurance) ;  Adams  v. 
Farmers'  Mut.  F.  Ins.  Co.  (1905)  115  Mo. 
App.  21,  90  S.  W.  747 ;  Kammer  v.  Supreme 
Lodge,  K.  P.  (1912)  91  S.  C.  672,  76  S.  E. 
177  (action  on  certificate) ;  Continental 
Fire  Asso.  v.  Masonic  Temple  Co.  (1901) 
L.R.A.1917A.  53 


26  Tex.  Civ.  App.  139,  62  S.  W.  930; 
Ledebuhr  v.  Wisconsin  Trust  Co.  (1902)  112 
Wis.  667,  88  N.  W.  607;  Wuerfler  v.  Grand 
Grove,  W.  O.  D.  (1902)  116  Wis.  19,  96  Am. 
St.  Rep.  940,  92  N.  W.  433. 

Insuraaeo  of  life  and  property  by 
fereic^  corporations. 

Minneapolis  F.  &  M.  Mut.  Ins.  Co.  ▼. 
Norman  (1905)  74  Ark.  190,  109  Am.  St. 
Rep.  74,  85  S.  W.  229,  4  Ann.  Cas.  1046 
(company  and  sureties  held  liable). 

Contraots  between  bnilding  assooia- 
tions  and  their  members. 

Field  V.  Eastern  Bldff.  &  L.  Asso.  (1902) 
117  Iowa,  185,  90  N.  W.  717  (contract  pro- 
viding for  the  payment  of  the  stock  in  full 
at  the  end  of  a  stated  period  was  attacked 
as  being  a  violation  of  a  statute  forbidding 
the  payment  of  dividends  -  except  from 
profits) ;  O'Malley  v.  People's  Bldg.  Loan  & 
Sav.  Asso.  (1895)  92  Hun,  672,  36  N.  Y. 
Supp.  1016,  reversing  (1896)  13  Misc.  688, 
35  N.  Y.  Supp.  14  (shareholder  entitled  to 
recover  only  amount  which  certificate  issued 
in  excess  of  power  has  earned). 

Partnership* 

Breinig  v.  Sparrow  (1907)  39  Ind.  App. 
462,  80  N.  E.  37;  Boyd  v.  American  Carbon 
Black  Co.  (1897)  182  Pa.  210,  37  Atl.  937 
(demurrer  wrongly  sustained  in  suit  for  ac- 
counting) ;  Sabine  Tram  Co.  v.  Bancroft 
(1897)  16  Tex.  Civ.  App.  170,  40  S..  W.  837.. 

Contraots  to  sive  finaneial  assistanee 
to  enterprises  ezpeeted  to  benefit 
corporate  business. 

State  Bd.  of  Agri.  v.  Citizens'  Street  R. 
Co.  (1874)  47  Ind.  407,  17  Am.  Rep.  702 
(action  for  money  which  street  railway 
company  had  promised  to  subscribe  to  fair) ; 
Huntington  Brewing  Co.  v.  McGrew  (1916) 
—  Ind.  App.  — ,  112  N.  E.  534  ^promoting 
location  of  factories  in  town) ;  (Charlotte 
Twp.  v.  Piedmont  Realty  Co.  (1903)  134 
N.  C.  41,  46  S.  £.  723  (action  for  part  of 
cost  of  bridge  advantageous  to  suburban 
property  of  defendant) ;  Mobile  &  0.  R. 
Co.  V.  Wisdom  (1871)  5  Heisk.  (Tenn.)  125 
(railroad  company  accepted  subscription; 
for  further  information  concerning  this  case, 
see  review  of  Tennessee  cases  in  §  105, 
infra. 

Covenaata  restrioting  freedom  of  oon« 
tract. 

Bloom  v.  Home  Ins.  Agency  (1909)  91 
Ark.  367,  121  S.  W.  293  (stipulation  not  to 
engage  in  a  certain  bdsiness) ;  People's  Gas- 
light &  Coke  Co.  v.  Chicago  Gaslight  &  Coke 
Co.  (1886)  20  lU.  App.  473  (injunction 
granted  to  restrain  the  doing  of  things 
stipulated  against). 

OblisAtion  of  innkeeper  to  cnt^ata. 

Magee  v.  Pacific  Improv.  Co.   (1893)   98 

CaL  678,  35  Am.  St.  Rep.  199,  33  Pac.  772 

(personal  property  was  destroyed  by  fire). 
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otherwise  illegal.^  But  aometunes  the 
theory  reflected  by  such  statements  is 
that  the  defense  of  ultra  vires  is  ex- 
cluded where  the  contract  in  question 
amounts  merely  to  an  abuse  of  the  cor- 
porate powers,  but  not  where  it  is  en- 
tirely  beyond  the  scope  of  those  pow- 
ers. 

"Where  a  contract  is  ultra  vires,  not 
because  the  corporation  may  not  make 
it  under  any  circumstances,  but  by  rea- 
son of  the  particular  circumstances  un- 
der which  it  is  made,  then  it  is  never 
void,  and  the  plea  of  ultra  vires  cannot 
be  made  by  either  party  after  the  con- 
tract has  been  executed  by  the  other 
party."  * 

"Where  corporations  have  exercised 
powers  incidental  to  those  conferred, 
and  in  furtherance  of  the  general  objects 
of  the  corporation,  although  the  subject 
of  the  Contract  may  not  be  within  any 
express  right  conferred,  they  will  be  es- 
topped from  denying  that  they  had  au- 
thority to  make  such  contracts.  Good 
faith  to  third  parties  who  deal  with  such 
corporations,  and  who  may  have  no  ac- 
curate knowledge  of  the  extent  of  their 
powers  under  their  charters,  requires  the 
adoption  of  this  salutary  rule.  The  rule 
has  its  foundation  in  the  plainest  prin- 
ciples of  natural  justice.     When   such 


corporations  have  received  the  benefit  of 
a  contract,  if  there  is  nothing  in  it  that 
is  contrary  to  public  policy,  there  can 
be  no  just  reason  why  they  should  not 
be  required  to  perform  it.  Common  hon- 
esty requires  that  when  a  corporation 
has  conducted,  through  a  series  of  years, 
a  business  incidental  to  and  advan- 
tageous to  the  objects  and  purposes  for 
which  the  corporation  was  created,  al- 
though not  within  the  express  terms  of 
their  charter,  they  should  be  estopped 
to  deny  that  they  had  rightful  authority 
to  make  contracts  in  that  regard,  and 
should  be  held  liable  for  the  damages 
that  may  accrue  in  the  breach."* 

"The  powers  of  a  corporation  are 
limited  and  delegated,  and  where  a  con- 
tract is  ultra  vires  in  the  proper  sense, 
as  not  being  within  the  powers  conferred 
upon  the  corporation  by  the  legislature, 
or  within  the  object  of  its  creation,  the 
contract  is  void.  .  .  .  But  where  the 
contract  is  one  which  the  corporation 
has  power  to  make,  and  is  within  the 
scope  of  its  franchise,  neither  party  to 
the  contract,  who  has  had  the  benefit  of 
it,  can  set  up  as  a  defense  that  legal 
formalities  were  not  complied  with,  or 
that  the  power  was  improperly  exer- 
cised." * 

Statements  of  this  purport,  if  we  re- 


Grant  of  franchise  to  nse  streets  for  a 
rail^ray. 

Galveston  &  W.  R.  Co.  v.  Gaiveston 
(1896)  —  Tex.  Civ.  App.  — ,  87  S.  W.  27. 

Contract  to  pay  a  person  money  in 
consideration  of  "hiu  removlne  his 
business  to  another  place. 

Sherman  Center  Town  Co.  v.  Fletcher 
(1891)  46  Kan.  524,  26  Pac.  951. 

Representations  conoeminc  the  flnan- 
eial  responsibility  of  a  third  person. 

American  Nat.  Bank  v.  Hammond  (1898) 
25  Colo.  367,  55  Pac.  1090  (action  to  recover 
balance  of  price  of  articles  sold  to  person 
whom  defendant  bank  had  represented  to 
be  solvent). 

Contract  of  bank  to  hold  amount  of 
bill  out  of  money  dne  to  drawer. 

Crowder  State  Bank  v.  Mtnei  Powder  Co. 
41  Okla.  394,  138  Pac.  392,  post,  1021. 

Guaranty  and  similar  contracts,  see  § 
46,  infra. 

1  See,"  for  example,  Kennedy  v.  California 
Sav.  Bank  (1894)  ipi  Cal.  495,  40  Am.  St. 
Rep.  69,  35  Pac.  1039,  reversed  in  (1896)  167 
U.  S.  362,  42  L.  ed.  198, 17  Sup.  Ct.  Rep.  831, 
where  the  decision  was  rendered  with  ref- 
erence to  the  doctrine  under  which  the 
principle  of  estoppel  is  rejected) ;  Union 
Hardware  Co.  v.  Plume  &  A.  Mfg.  Co!  (1889) 
58  Conn.  219,  20  Atl.  465;  Lysaght  v.  St. 
Louis  Operative  Stonemasons'  Asso.  (1893) 
55  Mo.  App.  538;  Whitehead  v.  American 
L.R.A.19nA. 


Lamp  &  Brass  Co.  (1905)  70  N.  J.  E<J.  581, 
62  Atl.  554. 

This  seems  to  be  the  theory  with  relation 
to  which  the  doctrinal  statement  of  Judge 
Thompson  which  is  quoted  in  §  41,  supra, 
was  formulated.  But  the  language  of  the 
learned  author  is,  it  must  be  admitted,  sus- 
ceptible also  of  a  construction  which  renders 
it  as  an  expression  of  the  rule  embodied  in 
the  cases  cited  infra. 

STourtelot  v.  Withed  (1900)  9  N.  D.  467. 
84  N.  W.  8  (purchase  of  the  stock  of  an- 
other company).  See  also  the  statement  of 
this  doctrine  in  the  syllabus  written  by  the 
court. 

»  Chicago  Bldg.  Soc.  v.  Crowell  (1872)  65 
111.  459  (contract  to  insure  a  building  which 
had  been  mortgaged  to  defendant).  This 
statement  was  approved  in  West  v.  Madison 
County  Agri.  Board  (1876)  82  III.  205 
(mortgage). 

^Lurton  v.  Jacksonville  Loan  &  Bldg. 
Asso.  (1901)  187  III.  141,  58  N.  E.  218 
(mortgage).  Similar  phraseology  was  used 
in  National  Home  Bldg.  &  L.  Asso.  v.  Home 
Sav.  Bank  (1899)  181  lU.  35,  64  L.  R-  A. 
399,  72  Am.  St.  Rep.  245,  54  N.  E.  619  (pur- 
chase of  lot  and  assumption  of  mortgage.s 
thereon),  where  a  distinction  was  taken  be- 
tween a  contract  which  is  ultra  vires  not 
''for  want  of  power  in  the  corporation,  but 
for  want  of  power  in  the  agent  or  officer,  or 
because  of  the  disregard  of  formalities  which 
the  law  requires  to  be  observed,  or  is  an  im- 
proper use  of  one  of  the  enumerated  pow- 
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gard  them  as  amountiiig  simply  to  a 
recognition  of  the  difference  between  the 
qualities  of  contracts  which  are  ultra 
vires  in  the  stricter  sense,  and  those 
which  are  ultra  vires  in  the  secondary 
sense,  discussed  in  §§  6-8,  supra,  are 
manifestly  not  open  to  any  exception, 
and  would  not  be  questioned  in  any 
Jurisdiction.  This  is  apparently  the  con- 
struction which  is  to  be  placed  upon  the 
passage  quoted  from  the  opinions  in  the 
more  recent  Illinois  cases.  But  it  is 
obviously  possible  to  ascribe  to  such  am- 
biguous expressions  as  ^'abuse"  or  ^4m- 
proper  use''  of  powers  a  meaning  which 


ers."  See  also  Steele  v.  Fraternal  Tribunes 
(1905)  215  111.  190,  106  Am.  St.  Rep.  160, 
74  N.  E.  121;  Stacy  v.  Glen  Ellyn  Hotel 
&  Springs  Co.  (1906)  223  HI.  546,  8  LJI.A. 
(N.S.)  966,  79  N.  E.  1335  Wood  v.  Supreme 
Ruling,  F.  M.  C.  (1908)  212  111.  532,  72  N. 
E.  783. 

For  a  recent  Texas  case  in  which  the 
court  relied  on  the  distinction  between  a 
contract  which  merely  constitutes  an  abuse 
of  a  granted  power,  and  a  contract  which 
the  corporation  cannot  make  imder  any 
circumstances,  see  Taylor  Feed  Pen  Co.  v. 
Taylor  Nat.  Bank  (1915)  —  Tex.  Civ.  App. 
— ,  181  S.  W.  634. 

^  In  Citizens'  State  Bank  v.  Hawkins 
(1896)  18  C.  C.  A.  78,  34  U.  S.  App.  423, 
71  Fed.  369,  the  grounds  upon  which  de- 
fendant bank  was  held  to  be  liable  as  stock- 
holder in  another  bank  were  that,  as  it  had 
power  under  the  banking  law  of  Indiana 
to  accept  stock  in  another  bank  as  security 
for  a  loan,  or  to  acquire  such  stock  by 
levy  thereon  and  sale  thereof  under  exe- 
cution to  satisfy  a  debt  due  to  it,  ^'the  ac- 
quisition of  such  stock  was  withm  the 
general  scope  of  its  powers.  The  case  is 
therefore  one  of  an  abuse  of  a  general  pow- 
er, a  wrongful  exercise  of  oonferred  pow- 
er, for  purposes  and  under  circumstances 
contrary  to  law,  and  not  the  case  of  the 
exercise  of  a  power  not  in  any  event  given. 
.  .  .  It  would  be  grievous  wrong  to  per- 
mit a  corporation  to  assert  its  own  abuse  of 
power  to  escape  liability  under  the  facts 
here  disclosed.  It  held  this  stock  for  many 
years,  taking  any  profits  accruing  there- 
from. It  must  meet  the  liability  resulting 
from  the  failure  of  the  bank.  It  cannot 
approbate  and  reprobate.  It  has  received 
the   benefits ;    it   must   bear   the   burdens.'' 

In  Sioux  City  Terminal  R.  &  Warehouse 
Co.  V.  Trust  Co.  of  N.  A.  (1897)  27 
C.  C.  A.  73,  49  U.  S.  App.  523,  82 
Fed.  124,  where  the  mortgagor  and  a 
subsequent  lienholder  appealed  from  a 
decree  foreclosing  a  first  mortgage  execut- 
ed to  the  trust  company,  it  was  held  that 
the  mortgagor  could  not  avail  itself  of  its 
violation  of  the  statute,  and  the  other  ap- 
pellants were  in  no  better  position.  The 
court  said:  'This  is  a  suit  in  equity.  The 
terminal  company  has  received  the  full  bene- 
fit of  the  proceeds  of  these  bonds,  and  it 
L.R.A.1917A. 


would  bring  within  the  domain  of  the 
principle  of  estoppel  a  considerable  num- 
ber of  transactions  which  are  immistak- 
ably  ultra,  vires  in  the  stricter  sense  of 
that  term.^ 

A  modification  of  doctrine  which  pro- 
duces this  result  augments  the  already 
superabundant  complexities  by  which 
the  law  of  the  subject  is  encumbered, 
and  seems  to  have  very  little  to  recom- 
mend it;  whether  we  apply  the  test  of 
logic  or  of  expediency. 

On  the  one  hand,  the  fact  that  an 
abuse  of  a  granted  power  is  as  much  a 
contravention  of  the  will  of  the  legisla- 


obtained  this  money  upon  the  faith  of  this 
mortgage.  The  creation  of  the  debt  and 
mortgage  was  not  without  the  general  scope 
of  its  powers,  but  it  was  the  result  of  an 
excessive  exercise  of  one  of  these  powers. 
The  corporation  had,  as  we  have  seen,  the 
general  power  to  borrow  money  and  to  se- 
cure its  repayment  by  a  mortgage.  .  .  . 
The  statute  whose  provisions  the  bonds  and 
mortgage  violate  prescribed  no  penalty  for 
such  a  violation.  It  did  not  declare  that 
bonds  and  mortgages  issued  to  secure  an 
indebtedness  in  excess  of  the  limitation  it 
fixed  should  be  void.  Since  the  legislature 
imposed  no  such  penalty,  it  is  not  the 
province  of  the  courts  to  do  so.  The  rem- 
edy for  the  violation  of  this  statute  is  not 
the  destruction  of  the  contracts  which  ev- 
idence it,  but  the  ouster  and  dissolution  of 
the  corporation  at  the  suit  of  the  state. 
The  state  alone  can  complain  of  it,  and 
the  debtor  cannot  usurp  its  functions. 
.  .  .  The  creation  of  this  indebted- 
ness and  the  execution  of  these  bonds  and 
this  mortgage  involve  no  moral  turpitude. 
.  .  .  The  corporation  does  not  offer  to 
return  ^the  moneys  which  it  received  upon 
this  mortgage,  but  seeks  to  retain  all  its 
benefits  and  to  repudiate  all  its  burdens. 
It  will  be  soon  enough  for  the  chancellor  to 
stay  his  hands  from  the  enforcement  of 
these  contracts,  and  soon  enough  for  him  to 
set  them  aside,  when  the  corporation  returns 
to  the  complainant  the  moneys  it  received 
upon  them.  Until  then,  good  faith,  justice, 
and  equity  demand  their  enforcement.  A 
man  cannot  plead  his  own  wrong  to  relieve 
himself  from  the  obligations  of  an  executed 
contract  whose  benefits  he  retains;  nor  is  it 
any  defense  for  a  private  corporation, 
against  the  enforcement  of  an  executed 
contract  whose  benefits  it  holds,  that,  while 
its  execution  was  within  the  general  scope 
of  its  powers,  it  involved  an  excessive  exer- 
cise of  one  of  them.  While  it  retains  the 
benefits  of  such  a  contract,  it  silently 
affirms,  and  may  not  be  permitted  to  deny, 
its  validity.  .  .  .  Nor  is  the  innocence 
or  ignorance  of  the  creditor  essential  to  the 
maintenance  of  his  suit  to  enforce  such  a 
contract.*'  This  decision  was  aflirmed  in 
(1898)  173  U.  S.  99,  43  L.  ed.  628,  19  Sup. 
Ct.  Rep.  341,  but  no  opinion  was  expressed 
regarding  the  general  reasoning  of  the  court 
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ture  as  the  exercise  of  a  power  not  grant- 
ed points  very  strongly,  if  not  irresis- 
tibly, to  the  conclusion  that,  wherever 
the  abuse  is  one  which  involves  a  matter 
of  substance,  and  not  merely  of  form, 
the  rights  and  liabilities  of  the  parties 
in  respect  to  both  of  these  descriptions 
of  delinquencies  should  be  determined  on 
precisely  the  same  footing.  The  dif- 
ficulty of  delimiting  on  any  reasonably 
satisfactory  basis  the  precise  domains 
which  each  of  them  should  be  deemed  to 
cover  does  not,  to  say  the  least,  diminish 
the  weight  of  this  objection. 

On  the  other  hand,  if  we  advert  to  the 
circumstance  that  the  main  reason  for 
applying  the  doctrine  of  ultra  vires  is  to 
be  found  in  the  necessity  for  protecting 
stockholders  and  such  third  persons  as 
may  have  dealings  with  corporations,  it 
becomes  extremely  difficult  to  escape  the 
force  of  the  consideration  that,  as  traiis- 
actions  which,  with  reference  to  the  doc- 
trine now  under  review,  would  be  treated 
as  constituting  a  mere  abuse  of  granted 
powers,  are,  relatively  to  transactions 
which  involve  the  exercise  of  powers 
different  in  kind  from  those  granted,  not 


only  entered  into  far  more  frequently, 
but  are  also  less  likely  to  attract  the 
attention  of  the  parties  whose  interests 
may  be  prejudiced  by  them,  those  inter- 
ests will  be  jeopardized  in  a  much  larger 
number  of  instances  by  the  application 
of  the  doctrine  of  estoppel  with  respect 
to  the  former  class  of  transactions  than 
by  its  application  with  respect  to  the 
latter  class.  In  this  point  of  view  it 
would  seem  that,  if  the  desirability  of 
not  damaging  those  interests  is  to  be 
treated  as  a  controlling  factor,  and  at 
the  same  time  a  distinction  is  to  be  pred- 
icated, with  reference  to  the  doctrine 
of  estoppel,  between  the  two  classes  of 
unauthorized  transactions,  the  latter 
class,  so  far  from  being  the  one  which 
it  is  proper  to  exclude  from  the  opera- 
tion of  the  doctrine,  should  alone  be 
treated  as  falling  within  its  scope. 

For  a  discussion  of  the  cases  in  which 
contracts  involving  an  abuse  of  granted 
powers  have  been  treated  as  enforceable 
on  the  ground  that  knowledge  of  the 
character  of  the  contracts  was  not  im- 
putable to  the  plaintiffs,  see  §§  9  to  12, 
supra. 


of  appeals,  the  affirmation  being  based  on 
the  particular  ground  mentioned  in  §  71, 
infra.  That  the  exposition  of  principles  by 
the  lower  court  is  not  in  harmony  with  the 
theory  entertained  by  the  Supreme  Court 
with  regard  to  ultra  vires  contract  seems 
to  be  quite  clear.  See  §  68,  infra.  The 
statements  of  the  court  of  appeals  !iave  been 
quoted  mainly  because  they  furnish  a  dear 
presentment  of  the  doctrine  applied  by 
many  of  the  state  courts. 

The  circuit  court  of  appeals  by  which  the 
above  cases  was  decided  applied  the  same 
doctrine  in  H.  Scherer  &  Co.  v.  Everest 
(1909)  94  C.  C.  A.  346,  168  Fed.  822.  There 
it  was  contended  that  the  notes  sued  upon 
were  void  because  the  actual  indebtedness 
of  the  corporation  issuing  them  was  known 
to  the  claimant  to  be  greatly  in  excess  of 
the  legal  limit  when  it  took  the  notes.  But 
the  court  said:  ''Let  these  facts  be  conced- 
ed, nevertheless  the  transfer  company  issued 
and  authorized  the  sale  or  exchange  of 
these  notes  by  its  agent,  the  Decatur  com- 
pany. Scherer  &  Company  paid  full  value 
for  them  to  this  agent.  The  moment  the 
title  to  them  was  transferred  to  the  claim- 
ant and  its  payment  received,  these  notes 
became  executed  contracts  on  the  part  of 
the  claimant.  It  had  performed  its  part 
of  the  agreements.  It  had  paid  the  price 
for  the  commercial  paper.  The  transfer 
company  had  the  power  to  make  promissory 
notes  of  this  character.  Their  execution 
was  within  the  scope  of  its  corporate  pow- 
ers. It  was  but  an  excessive  exercise  of 
them." 

In  Lyon,  P.  &  Co.  v.  First  Nat.  Bank 
(1898)  29  C.  C.  A.  45,  65  U.  S.  App.  747, 
L.R.A.1917A. 


85  Fed.  120,  it  was  declared  to  be  ''ultra 
vires  of  a  commercial  corporation  and  its 
officers  to  make  accommodation  paper  or  to 
guarantee  the  payment  of  the  obligation  of 
others."  But  the  right  to  sue  upon  the  in- 
dorsement in  question  was  asserted  on 
grounds  thus  stated:  The  indorsement  "is 
merely  an  excessive  exercise  of  one  of  those 
powers, — an  excessive  exercise  of  the  power 
which  it  has,  in  proper  cases,  to  make  and 
indorse  commercial  paper.  Where  such  an 
indorsement  has  been  apparently  made  for 
the  benefit  of  the  corporation,  and  has  been 
in  fact  made  partly  for  its  own  benefit  and 
partly  for  the  accommodation  of  another, 
and  the  corporation  has  received  and  re- 
tained the  benefits  of  the  indorsement,  the 
contract  is  not  void,  because  it  is  no  defense 
for  a  private  corporation  against  the  en- 
forcement of  an  executed  contract  whose 
benefits  it  holds  that,  while  its  execution 
was  within  the  general  scope  of  its  powers, 
it  involved  an  excessive  exercise  of  one  of 
them.  While  such  a  corporation  retains 
the  benefits  of  such  a  contract,  it  silently 
affirms,  and  must  not  be  permitted  to  deny, 
its  validity."  This  case  was  approved  in 
Park  Hotel  Co.  v.  Fourth  Nat.  Bank  (1898) 
30  C.  C.  A.  409,  68  U.  S.  App.  674,  86  Fed. 
742,  where,  however,  the  circumstances  were 
held  to  afford  no  basis  for  an  estoppel. 

It  should  be  observed  that,  as  the  above 
cited  decisions  are  inconsistent  with  the 
more  recent  rulings  of  the  Federal  Supreme 
Court,  with  regard  to  ultra  vires  contracts 
generally  (see  §  68,  infra),  they  are  not 
valid  precedents  except  in  such  state  courts 
as  may  approve  the  doctrine  which  they  ap- 
ply. As  to  the  extent  to  which  they  are  sup- 
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44.  Hotv  far  the  doctrine  has  heen  ap« 
plied  in  respect  to  iUegal  contracts. 

In  the  opinion  which  Comstock,  Ch.  J., 
delivered  in  a  leading  New  York  case, 
we  find  the  following  remarks:    "Let  us 
now  concede  that  the  unauthorized  con- 
tracts of  a  corporation  are  illegal  in  the 
sense  contended  for.     It  by  no  means 
follows  that  they  are  never  to  be  en- 
forced.   An  agreement  declared  by  stat- 
ute to  be  void  cannot  be  enforced,  be- 
cause such  is  the  legislative  will.     But 
when,  without  any  such  declaration,  it 
is  simply  illegal,  it  is  capable  of  en- 
forcement where  justice  plainly  requires 
it.     Circumstances  may,  and  often  do, 
exist,  which  estop  the  offender  from  tak- 
ing advantage  of  his  own  wrong.     The 
contract   may   be  entered   into   on   the 
other  side  without  any  participation  in 
the  guilt,  and  without  any  knowledge 
even  of  the  vice  which  contaminates  it. 
An  innocent  person  may  part  with  value, 
or  otherwise  change  his  situation,  upon 
the  faith  of  the  contract.     A  railroad 
corporation,  for  example,  may  purchase 
iron  rails  and  give  its  obligation  to  pay 
for  them  with  a  design  to  sell  them  again 
on   speculation,   instead  of  using  them 
for  continuing  its  track.    Such  a  trans- 
action  is   clearly   unauthorized,   and  is 
therefore  said  to  be  illegal.    But  if  the 
corporation  is  deemed  to  make  the  eon- 
tract, — in   other   words,   if,   as   I   have 
above  shown,  it  is  a  legal  possibility  for 
corporations  to  make  contracts  outside 
of  their  just  powers,  how  can  its  illegal- 
ity be  set  up  against  the  other  party  who 
knows  nothing  of  the  unlawful  purpose  ? 
So  an  incorporated  bank  may  purchase 
land,  having  power  to  do  so  for  a  bank- 
ing   house,    but    actually   intending    to 


speculate  in  the  transaction.  This  is  also 
ultra  vires,  but  can  the  want  of  author- 
ity be  interposed  in  repudiation  of  a 
just  obligation  to  pay  for  the  same  land, 
the  vendor  not  being  in  pari  delicto? 
Such  a  doctrine  is  not  only  shocking  to 
the  reason  and  conscience  of  mankind, 
but  it  goes  far  beyond  the  law  in  regari 
to  the  illegal  contracts  6f  private  in- 
dividuals."^ But  it  is  submitted  that 
the  transactions  adverted  to  in  this  pas- 
sage are  not  relevant  illustrations.  As 
the  ulterior  purpose  for  which  a  cor- 
poration makes  a  contract  is  a  matter 
wholly  distinct  from  the  contract  itself, 
it  must  follow  that,  except  in  cases 
where  the  other  contracting  party  is  a 
guilty  participant  in  the  promotion  of 
this  purpose,  there  is  no  juristic  ground 
upon  which  his  remedial  rights  can  be 
affected  by  the  imauthorized  use  to 
which  the  corporation  puts  the  money 
or  other  property  which  it  acquires  by 
the  contract.  Owing,  it  may  be,  to  the 
obvious  weakness  of  this  part  of  the 
learned  judge's  argument,  his  theory  that 
an  ultra  vires  contract  comes  within  the 
scope  of  the  doctrine  of  estoppel  even  if 
it  is  deemed  to  belong  to  the  "illegal" 
class  has  not  found  much  favor  with  the 
courts. 

That  doctrine  was  invoked  in  two 
later  New  York  oases  in  which  an  illegal 
contract  was  involved.'  But  in  neither 
of  these  does  the  point  seem  to  have  been 
specifically  raised,  that  ijt  should  have 
been  excluded  as  not  being  applicable 
where  such  a  contract  is  concerned.  The 
same  remark  may  be  made  concerning 
some  cases  in  which  a  recovery  based 
on  the  grounds  of  estoppel  has  been 
allowed  in  other  states.' 

Not  infrequently  the  principle  of  es- 


ported  by  the  rulings  of  that  court  regarding 
national  banks,  see  §  70,  infra. 

iBissell  V.  Michigan  S.  &  N.  I.  R.  Cos. 
(1860)  22  N.  Y.  273.  In  a  later  passage, 
the  learned  judge  expressed  the  opinion  that 
he  had  demonstrated  this  proposition  among 
others:  "Even  illegal  contracts,  in  the 
proper  sense,  are  not  universally  and  indis* 
criminately  to  be  adjudged  void;  and 
especially  this  is  not  so  where  the  offender 
alleges  his  own  wrong  to  avoid  just  re- 
sponsibility,  the  other  party  being  innocent 
of  the  offense." 

>  In  Madison  Ave.  Baptist  Church  v.  Bap- 
tist Church  (1878)  73  «.  Y.  82,  former  ap- 
peal (1871)  46  N.  Y.  131,  where  it  was  held 
that  an  unauthorized  conveyance  by  a  reli- 
gious corporation  of  its  real  estate  cannot 
be  held  valid  on  the  ground  that  it  has  been 
executed  and  delivered,  the  purchaser  put 
in  possession,  and  the  corporation  paid  the 
consideration  therefor,  the  Bissell  Case,  is 
cited  as  an  authority  for  the  following 
L.R.A.1917A. 


statement:  "Corporations  may  incur  re- 
sponsibilities by  acts  which  are  ultra  vires. 
But  contracts  which  they  are  prohibited 
from  making,  whether  executory  or  execut- 
ed, cannot  be  held  valid.  They  may  some- 
times be  estopped  from  asserting  the 
invalidity  of  such  contracts,  and  thus  be 
practically  bound  by  them.  But  that  is  not 
because  the  contracts  are  valid,  but  because 
it  would  be  a  fraud  upon  the  other  party 
to  assert  their  invalidity." 

In  Diamond  Match  Co.  v.  Roeber  (1887) 
106  N.  Y.  473,  60  Am.  Rep.  464,  13  N.  E. 
419,  it  was  laid  down  that,  as  the  defendant 
in  an  action  by  a  corporation  had  retained 
the  benefits  of  the  contract  in  question, — 
one  in  restraint  of  trade, — ^he  must  abide 
by  its  terms. 

^Lilylands  Canal  &  Reservoir  Co.  v. 
Wood  (1013)  56  Colo.  130,  136  Pac.  1026 
(contract  violating  statute  which  forbade 
corporations  to  issue  stock  or  bonds  except 
for  labor  done,  etc.,  or  money  or  property 
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toppel  has  been  recognized  with  respect 
to  contracts  which,  although  they  were 
designated  as  "illegal"  or  "unlawful," 
were  invalid  merely  as  being  impliedly 
prohibited.*  But  such  phraseology  re- 
flects merely  a  lack  of  precision  on  the 
part  of  the  courts  which  employed  it, 
and  the  cases,  in  which  it  occurs  are  of 
no  relevance  for  the  purposes  of  the 
present  discussion. 

The  writer  has  found  only  one  instance 
in  which  the  contention  that  an  expressly 
prohibited  contract  is  outside  the  scope 
of  that  principle  has  been  explicitly  re- 
jected, and  there  the  position  taken  sim- 
ply reflected  the  view  that  the  provision 


infringed  one  which  declared  that  no  cor- 
poration organized  under  the  statute 
should  be  permitted  to  rely  upon  the 
want  of  legal  organization  as  a  defense 
to  an  action  against  it, — simply  em- 
bodied the  conmion-law  theory  as  to  the 
effect  of  the  element  thus  referred  to.^ 
In  the  great  majority  of  the  cases  in 
which  an  opinion  upon  the  subject  has 
been  expressed  in  jurisdictions  in  which 
the  principle  has  been  adopted  prevails, 
it  has  been  declared  to  be  inappli- 
cable where  the  contract  in  question 
is  illegal  in  the  sense  of  being  expresslv 
prohibited  or  immoral  or  contrary  ti 
public   policy.®     The   list   of   decisions 


actually  received) ;  Meholin  v.  Carlson 
(1910)  17  Idaho,  743,  134  Am.  St.  Rep.  286, 
107  Pac.  755  (contract  violating  a  provision 
forbidding  bank  to  accept  its  own  stock  as 
collateral) ;  Chicago  &  S.  S.  Rapid  Transit 
R.  Co.  V.  Northern  Trust  Co.  (1900)  90  111. 
App.  460,  affirmed  in  Wells  v.  Northern 
Trust  Co.  (1902)  195  111.  288,  63  N.  E.  136 
(contract  violating  enactment  •  which  pro- 
hibited issue  of  securities  except  for  money 
or  money's  work). 

In  Wright  v.  Pipe  Line  Co.  (1882)  101 
Pa.  204,  47  Am.  Rep.  701,  where  the  action 
was  brought  by  a  bona  flde  transferee  of  a 
promissory  note  given  by  a  corporation  for 
the  price  of  stock  purchased  by  it  in  con- 
travention of  an  expressly  ^prohibitory  pro- 
vision of  the  organizing  act,  the  court 
said:  "After  the  plaintiffs  had  made 
out  their  case,  the  defendants  set  up 
their  want  of  corporate  power  to  buy 
the  stock  by*  way  of  defense.  This 
with  the  stock  transferred  to  them 
and  unpaid  for.  The  effect  of  this  defense, 
if  successful,  would  be  to  punish  innocent 
parties  who  had  no  connection  with  the 
illegal  transaction,  for  the  wrongful  act  oi 
the  defendant  corporations.  It  may  be  that 
as  between  the  original  parties  the  defend- 
ants could  have  rescinded  the  contract  and 
declined  to  receive  the  stock.  But  they 
executed  it;  they  accepted  the  stock  and 
gave  their  note  in  payment,  for  which  note 
the  plaintiffs  paid  value  in  good  faith.  The 
defense  of  ultra  vires  by  a  corporation 
comes  with  a  better  grace  if  made  before 
it  has  discovered  that  is  has  made  a  bad 
bargain.  If,  as  the  defendants  allege,  they 
have  violated  their  charter,  it  is  a  matter 
that  is  within  the  cognizance  of  the  attor- 
ney general." 

4  See  §  14,  note  3,  supra. 

ft  Johnson  v.  Mason  Lodge,  I.  0.  O.  F. 
(1899)  106  Ky.  838,  51  S.  W.  620. 

fl  Kenned V  v.  California  Sav.  Bank  (1894) 

101  Cal.  495,  40  Am.  St.  Rep.  69,  35  Pac. 
1039    (arguendo) ;   Penn  v.  Borman    (1882) 

102  111.  523,  citing  Law  v.  People  (1877)  87 
III.  386;  Durkee  v.  People  (1895)  155  111. 
354,  46  Am.  St.  Rep.  340,  40  N.  E.  626; 
Fritze  v.  Equitable  Bldg.  &  L.  Soc.  (1900) 
186  111.  183,  57  N.  E.  873  (contract  by  which 
vice  president  was  to  be  paid  for  his  serv- 
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ices) ;  Canton  Masonic  Mut.  Benev.  Soc.  v. 
Rockhold  (1887)  26  lU.  App.  141,  affirmed  in 
(1889)  129  111.  440,  21  N.  E.  794;  Franklin 
Nat.  Bank  v.  Whitehead  (1898)  149  Ind. 
560,  39  L.R.A.  725,  63  Am.  St.  Rep.  302,  49 
N.  E.  592;  Chicago,  I.  &  L.  R.  Co.  v.  South- 
ern Indiana  R.  Co.  (1906)  38  Ind.  App.  240, 
70  N.  E.  843;  Mutual  Guarantv  F.  Ins.  Co. 
V.  Barker  (1899)  107  Iowa,  143*,  70  Am.  St, 
Rep.  149,  77  N.  W.  868;  Beach  v.  Wakefield 
(1899)  107  Iowa,  567,  76  N.  W.  688,  78  N. 
W.  197  ("no  moral  turpitude  involved'*) ; 
Tierney  v.  Butler  (1909)  144  Iowa,  553,  123 
N.  W.  23;  Marshalltown  Stone  Co.  v.  0ea 
Moines  Brick  Mfg.  Co.  (1910)  149  Iowa, 
141,  126  N.  W.  190;  Smith  v.  Richardson 
(1898)  77  Mo.  App.  422;  Whitehead  a*. 
American  Lamp  &,  Brass  Co.  (1905)  70  N. 
J.  Eq.  581,  62  Atl.  554;  Otis  v.  Harrison 
(1862)  36  Barb.  (N.  Y.)  210;  Bank  of  Salma 
V.  Alvord  (1865)  31  N.  Y.  473;  Crocker  v. 
Whitney  (1877)  71  N.  Y.  161;  Jemison  v. 
Citizens'  Sav.  Bank  (1890)  122  N.  Y.  135, 
9  L.R.A.  708,  19  Am.  St.  Rep.  482,  26  N.  E. 
264  (principle  not  applicable  to  contracts 
that  are  "prohibited  as  against  public  policy 
or  immoral") ;  Simpson  v.  Greenfield  Bldg. 
&  Sav.  Asso.  (1882)  38  Ohio  St.  349;  Luthe 
V.  Farmers*  Mut.  F.  Ins.  Co.  (1882)  55  Wis. 
543,  13  N.  W.  490;  Witter  v.  Grand  Rapids 
Flouring  Mill  Co.  (1891)  78  Wis.  643,  47 
N.  W.  729;  Ledebuhr  v.  Wisconsin  Trust 
Co.  (1902)  112  Wis.  657,  88  N.  W.  607; 
Wuerfler  v.  Grand  Grove,  W.  O.  D.  (1902) 
116  Wis.  19,  96  Am.  St.  Rep.  940,  92  N.  W. 
433  (principle  declared  not  to  be  applicable 
where  contract  was  in  violation  of  written 
law  or  some  public  policy) ;  Eastman  v. 
Parkinson  (1907)  133  Wis.  381,  13  L.R.A- 
(N.S.)  921,  113  N.  W.  649  (principle  held  to 
be  controlling  if  the  contract  *'be  not 
clearly  prohibited  by  statute  or  contrary  to 
sound  public  policy**);  Kilbourn  City  v. 
Southern  Wisconsin  Power  Co.  (1912)  149 
Wis.  168,  135  N.  W.  499. 

The  "decisions  where  the  party,  having 
received  the  benefit  of  a  contract,  is  not 
allowed  to  repudiate  it  because  the  other 
party  had  no  power  to  make  it,"  rest  upon 
the  principle  "that  the  contract  was  an 
innocent  or  lawful  one,  and  in  this  respect 
differs  from  a  case  where  the  act  was  il- 
legal   and    expressly    prohibited    by    law. 
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collected  in  the  footnote,  mig^t  be  great- 
ly extended  by  the  inclusion  of  those 
cited  in  §  16,  supra,  in  which  the  con- 
ception that  ultra  vires  and  illegal  con- 
tracts are  distinguishable  in  respect  both 
to  category  and  incidents  is  discussed. 
Cases  in  which  the  nonenforceability  of 
the  lattier  description  of  contracts  was 
affirmed  before  the  courts  in  question 


had  explicitly  approved  the  doctrine  of 
estoppel  are  not  mentioned,  because  they 
are  relevant  only  in  an  indirect  sense  to 
the  purposes  of  the  present  discussion. 
The  effect  of  a  constitutional  provision 
declaring  that  ''no  corporation  shall  en- 
gage in  business  other  than  that  ex- 
pressly authorized  in  its  charter  or  the 
law  under  which  it  may  have  been,  or 


Where  there  is  fraud  or  illegality,  the  courts 
will  not  aid  either  party  in  enforcing  the 
contract  or  in  setting  it  aside,  or  in  recover- 
ing back  what  has  passed  between  them." 
New  York  State  Loan  &  T.  Co.  v.  Helmer 
(1879)  77  W.  Y.  64. 

''Transactions  which  are  immoral,  illegal, 
forbidden  by  statute,  or  contrary  to  public 
policy,  are  not  embraced  in  this  discussion 
(1.  e.,  as  to  the  principle  of  estoppel) ;  they 
cannot  furnish  the  basis  for  a  legal  eause 
of  action."  Camden  &  A.  R.  Co.  v.  May's 
Landing  &  E.  H.  City  R.  Co.  (1886)  48 
K.  J.  L.  630,  7  Atl.  523. 

"The  .  .  .  principle  that  a  corpora- 
tion may  not  retain  the  benefit  received 
under  an  ultra  vires  contract,  and  at  the 
same  time  set  up  its  own  want  of  power  to 
contract,  .  .  .  does  not  ,apply  to  con- 
tracts where  the  same  are  forbidden  by 
statute  or  are  contrary  to  public  policy." 
Franklin  Nat.  Bank  v.  Whitehead  (1897) 
149  Ind.  579,  39  L.R.A.  726,  83  Am.  St.  Rep. 
302,  49  N.  E.  592,  quoted  in  Chicago,  I.  & 
L.  R.  Go.  V.  Southern  Indiana  R.  Co.  (1904) 
38  Ind.  App.  234,  70  N.  £.  843,  where  the 
contract  in  question  was  held  to  be  void 
as  creating  a  monopoly  and  destroying  com- 
petition. 

One  of  the  syllabi  prepared  bv  the  court 
in  Montgomery  v.  Whitbeck  (1903)  12  N.  D. 
385,  96  N.  W.  327,  is  as  follows :  "The  doc- 
trine of  estoppel  in  pais  does  not  extend  so 
far  as  to  enable  a  person  or  corporation  to 
do  in  eflTect  what  is  forbidden  by  law,  or 
what  they  are  otherwise  incapable  of  do- 
ing, and  therefore  a  party  to  a  contract 
with  a  mutual  insurance  corporation,  made 
in  violation  of  the  letter  and  policy  of  the 
statute  under  which  the  corporation  is 
organised  and  authorized  to  do  business, 
IS  not  estopped  to  show  its  illegality  for 
the  purpose  of  preventing  a  recovery  upon 
it." 

In  Weed  v.  Gumming  (1870)  198  Pa.  442, 
48  Atl.  409,  the  effect  of  a  statute  which 
made  it  unlawful  for  any  person,  partner- 
ship, or  association  to  issue  a  policy  of  fire 
insurance  without  authority  expressly  con- 
ferred by  a  charter  of  Incorporation,  and 
declared  that  "every  such  policy,  contract, 
and  guaranty  hereafter  made,  executed,  or 
issued  shall  be  void,"  was  thus  discussed: 
"These  words,  in  a  statute  forbidding  an  act 
on  the  ground  of  public  policy,  should  be 
given  their  literal  meaning.  The  intention 
of  the  legislature  is  too  clear  to  admit  of 
doubt,  and  there  is  no  room  for  construc- 
tion. Both  parties  are  bound  by  the  legis- 
lative prohibition.  Presumably  they  both 
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knew  the  law  and  entered  into  the  contract 
knowing  they  were  doing  a  prohibited 
thing.  The  contract  being  unlawful  and 
void  in  its  inception,  there  is  no  ground  of 
equitable  estoppel  because  of  the  receipt  of 
premiums  by  the  insurer.  The  plaintiffs 
could  not  rightfully  disregard  the  prohibi- 
tion when  the  contract  was  made,  and  they 
cannot  now  ask  to  have  it  set  aside  in  their 
favor." 

In  Field  v.  Eastern  Bldg.  &  L.  Asso. 
(1902)  117  Iowa,  185,  90  N.  W.  717,  a  con- 
tract infringing  a  statute  which  declared 
the  infringement  to  be  a  misdemeanor  was 
treated  as  an  ultra  vires  contract  to  which 
the  principle  of  an  estoppel  was  applicable. 
But  this  ruling  is  inconsistent  with  the 
other  Iowa  cases  cited  supra. 

The  mere  fact  that  the  defendant  in  an 
action  brought  by  a  corporation  upon  an 
illegal  contract  was  a  party  to  the  con- 
tract manifestly  does  not  constitute  matter 
of  estoppel,  precluding  him  from  setting  up 
the  defense  of  illegality,  Penn  v.  Bornman 
(1882)  102  in.  523. 

In  State  ex  rel.  Hadley  v.  Bankers'  Trust 
Co.  (1911)  157  Mo.  App.  557,  138  S.  W.  669, 
where  the  receiver  of  a  bank  intervened  in 
quo  warranto  proceedings  against  the  de- 
fendant, claiming  to  be  entitled  to  some 
of  its  assets,  the  proceedings  had  been  taken 
in  consequence  of  the  defendant's  having 
purchased  a  controlling  interest  in  the  bank, 
and  used  its  name  and  corporate  machinery 
for  its  own  purposes.  Held,  that  a  demurrer 
to  the  receiver's  petition  had  been  properly 
sustained.  Replying  to  the  two  arguments 
of  counsel,  viz.,  that  the  execution  of  the 
contract  estopped  the  respondents  from 
interposing  the  defense  of  ultra  vires,  and 
that  the  state  alone  was  entitled  to  raise 
the  question  of  ultra  vires,  the  court  said: 
"The  rules  of  estoppel  and  of  the  sole  right 
of  the  state  to  complain  obtain  only  in  cases 
where  the  excessive  act  of  the  corporation 
is  not  absolutely  void,  but  only  voidable; 
not  wrong  per  se  or  against  public  policy 
and  good  morals,  but  wrong  merely  because 
the  act  is  not  within  the  scope  of  the  powers 
conferred  by  law  on  the  corporation.  We 
know  of  no  case  in  this  state  where  the 
rules  under  consideration  have  been  applied 
where  the  corporation  has  become  a  party 
to  a  contract  void  for  the  reason  that  it  was 
wrong  in  itself  and  a  violation  of  sound 
public  policy  and  good  morals."  The  cases 
cited  in  the  preceding  notes  show  that  the 
statement  in  the  last  sentence  requires 
some  modification. 
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hereafter  may  be,  organized/'  has  thus 
been  defined:  ^'A  contract  made  in  vio- 
lation of  this  prohibition  is  unlawful 
and  of  no  effect.  No  act  of  the  cor- 
poration or  the  other  contracting  party, 
or  of  the  stockholders  or  creditors  of  the 
corporation,  can  render  the  contract  en- 
forceable, because  they  are  powerless  to 
make  lawful  that  which  is  made  unlaw- 
ful by  the  statutes  and  Constitution  of 
the  state."'' 

45.  CircumstanceB   justifying    the  ap' 

plication  of  the  tloctrine  where  the 

contract  is  made  primarily  for  the 
'benefit  of  the  corporation  itself. 

The  form  in  which  the  doctrine  of  es- 
toppel is  commonly  enunciated  (see  §§ 
40  and  41,  supra)  manifestly  imports 
that  it  has  no  application  to  cases  in 
which  no  benefit  is  derived  by  the  de- 


fendant from  the  performance  of  the 
contract  by  the  plaintiff.  Ordinarily  the 
question  whether  this  test  is  satisfied 
admits  of  a  ready  solution,  for  the  court 
has  simply  to  determine  whether  some 
positive  advantage  accrued  to  the  de- 
fendant by  reason  of  the  payment  of 
money,  or  the  transfer  of  property,  or 
the  performance  of  services,  or  in  some 
other  manner.  Examples  of  cases  pre- 
senting this  situation  may  be  found  pas- 
sim in  §§  68  et  seq.,  in  which  the  de- 
velopment of  the  law  in  each  jurisdiction 
is  discussed,  and  in  §  42,  in  which  the 
various  descriptions  of  contracts  with 
reference  to  which  the  doctrine  has  been 
applied  are  tabulated.  But  some  deci- 
sions relating  to  facts  of  a  disputable 
quality  may  be  appropriately  cited  in 
the  present  connection.^  Others  are  re- 
viewed in  the  following  section. 


7  Anglo-American  Land  Mortg.  &  Agency 
Qo.  v.  Lombard  (1904)  68  C.  C.  A.  89,  132 
Fed.  721,  (Mo.  Const,  art.  12,  §  7) ;  Knowles 
V.  Sandercock  (1893)  107  Cal.  629,  40  Pac 
1047  (Cal.  Const,  art.  12,  §  9). 

1  Cases  in  irlilcli  the  action  ivas  held 
to  be  maintainable. 

In  Denver  F.  Ins.  Co.  v.  McClelland  (1885) 
9  Colo.  11,  59  Am.  Rep.  134,  9  Pac.  771,  the 
liability  of  the  defendant  insurance  com- 
pany was  thus  discussed  from  one  point  of 
view:  *'In  the  case  before  us  the  contract, 
as  made  by  the  parties,  appears  to  have 
been  fully  executed  on  the  part  of  the  ap- 
pellee so  far  as  his  right  of  action  when 
brought  was  affected  by  it.  He  had  paid  a 
small  portion  of  money  on  the  amount  of 
the  premium  agreed  to  be  paid,  and  had 
given  a  promissory  note  for  the  balance. 
This  was  all  he  had  agreed  to  do,  all  that 
had  been  exacted  of  him  by  the  insurance 
company;  and  this  he  had  performed.  It 
matters  not  that  the  note  had  not  been  paid, 
for  it. was  not  due  when  his  right  of  action 
accrued  and  when  he  brought  his  suit.  It 
is  not  contended  that  the  payment  of  the 
note  was  a  condition  precedent  to  his  right 
of  action  against  the  company,  since,  at  the 
time  of  bringing  the  action,  the  note  lacked 
two  months  of  maturity,  and  there  was 
nothing  to  be  done  or  performed  by  him 
under  the  contract.  The  performance  al- 
ready made  by  the  appellee  had  been  accept- 
ed by  the  appellant  company,  and,  so  far 
as  it  was  concerned,  the  execution  of  the 
note  was  the  same  as  a  cash  payment  in 
full  of  the  amount;  the  company  had  the 
benefit  thereof.'* 

In  Lauder  v.  Peoria  Agri.  &  Trotting  Soc. 

(1897)  71  111.  App.  475,  the  complete  f)er- 
formance  of  a  contract  for  the  sale  of  land 
was  inferred,  where  the  vendor  corporation 
had  executed  a  warranty  deed,  and  the 
vendee  had  received  the  instrument  into 
his  possession. 

In  Lake  Street  Elev.  R.  Co.  v.  Carmichael 

(1898)  82  111.  App.  344,  affirmed  in  (1900) 
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184  111.  348,  66  N.  E.  372  (where,  however, 
the  ratio  decidendi  was  that  the  ultra  vires 
character  of  the  transaction  had  not  been 
proved),  an  action  brought  on  a  note  exe- 
cuted to  the  plaintiff,  Carmichael,  for  the 
price  of  the  land,  by  Miller,  an  employee 
of  the  defen(fant  railway  company  which 
guaranteed  its  payment,  wa':  held  to  be 
maintainable  for  the  reason  that  it  appeared 
from  the  evidence  that  Miller  was  merely  a 
conduit  for  the  title  to  paas  through,  and 
that  he  never  had  any  real  interest  in  the 
transaction,  and  that  no  one  but  the  com- 
pany reaped  any  of  its  benefits.  The  court 
said:  'Having  secured  the  full  benefit  of 
the  transaction,  appellant  ought  not  to  be 
permitted  by  a  plea  of  ultra  vires  to  defraud 
appellee  out  of  her  land  and  her  money  too. 
A  plea  of  ultra  vires  cannot  be  success- 
fully advanced  to  commit  injustice  and 
fraud,  and  in  this  respect  it  makes  no  dif- 
ference whether  it  is  interposed  by  or 
against  a  corporation.  .  .  .  The  ev- 
idence is  undisputed  that  the  land  was  con- 
veyed, and  a  mortgage  upon  a  part  of  it 
for  the  deferred  payment  of  the  purchase 
price  waived,  upon  the  faith  of  appellant's 
guaranty.  Now,  to  allow  the  plea  would 
be  to  hold  appellant  may  acquire  land  which 
it  is  authorized  by  its  charter  to  acquire, 
and  to  keep  it  without  paying  for  it,  merely 
because  its  contract  to  pay  for  it  took  a 
form  which  it  says  it  had  no  power  to  enter 
into." 

In  Gause  ▼.  Commonwealth  Trust  Co. 
(1904;  Sup.  Ct.  Spec.  Term)  44  Misc.  46, 
89  N.  Y.  Supp.  723,  it  was  held  on  demurrer 
that  the  plea  of  ultra  vires  was  not  avail- 
able, as  the  declaration  showed  that  the 
contract  for  the  breach  of  which  the  action 
was  brought,  viz.,  to  sell  certain  stocks  and 
bonds  before  a  certain  date  and  for  a  certain 
price,  had  been  fully  performed  by  the  plain- 
tiff on  his  side,  because  he  had  plac^  the 
securities  at  the  defendant's  disposal.  The 
judgment  was  reversed  in  (1905)  100  App. 
Div.  427,  91  N.  Y.  Supp.  847,  but  this  por- 
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As  the  principle  of  estoppel  is  refer- 
able to  the  consideration  that  the  con- 


tract has  been  executed  by  claimant,  and 
that  the  defendant  has  enjoyed  the  fruits 


tion  of  the  ruling  of  the  lower  court  was 
not  adverted  to. 

In  Continental  Fire  Abbo.  v.  Masonic 
Temple  Co.  (1901)  26  Tex.  av.  App.  139, 
62  S.  W.  030,  a  contract  of  insurance  was 
held  to  have  been  executed  on  the  part  of 
the  insured  person  when  the  premiums  had 
been  paid. 

In  Kennedy  ▼.  California  Sav.  Bank 
(1894)  101  Cal.  495,  40  Am.  St.  Rep.  60,  35 
Pac.  1039,  the  fact  that  the  defendant  bcuik 
was  still  asserting  its  ownership  of  certain 
stock  purchased  in  excess  of  its  powers, 
and  had  been  regularly  receiving  the  div- 
idends, was  held  to  estop  it  from  alleging 
that  it  was  not  liable  as  stockholder.  This 
decision  was  reversed  in  (1896)  167  U.  S. 
362,  42  L.  ed.  198,  17  Sup.  Ct.  Rep.  831,  on 
the  ground  that  under  the  Federal  doctrine 
there  could  be  no  estoppel  in  respect  of  an 
ultra  vires  contract. 

In  First  Nat.  Bank  t.  Brooks  (1896)  22 
ni.  App.  238,  it  was  held  that  the  obliga- 
tion of  the  defendant  bank  to  repay  money 
deposited,  in  so  far  as  it  was  based  "on 
the  grounds  of  estoppel,  arose  as  soon  as 
the  money  was  received  on  deposit,  and 
much  more  when  mingled  with  the  funds  of 
the  bank.  It  became  a  debt  due  from  the 
bank  which  the  law  would  not  allow  it  to 
deny,  and  a  cause  of  action  arose  after  de- 
mand and  refusal  to  pay." 

In  York  v.  Farmers'  Bank  (1904)  105 
Mo.  App.  127,  79  S.  W.  972,  an  arrange- 
ment as  to  the  allowance  by  a  bank  of 
overdrafts  for  the  benefit  of  a  dealer  in 
live  stock  was  held  to  have  been  executed 
on  his  part,  as  he  had  drawn  the  checks  for 
the  stock  purchased  and  shipped,  and  after 
such  shipment  had  given  the  bank  his 
draft  on  his  commission  company  for  an 
amount  amply  sufficient  to  cover  the  checks 
so  drawn  on  the  bank. 

In  Hurd  v.  Green  (1879)  17  Hun,  (N.  Y.) 
327,  affirmed  in  Hurd  v.  Kelly  (1879)  78  N. 
Y.  588,  34  Am.  Rep.  667,  a^bond  purporting 
to  be  executed  upon  the  consideration  that 
a  bank,  upon  the  request  of  each  obligor, 
should  continue  its  ordinary  business  after 
a  specified  date,  was  held  to  be  enforceable, 
the  evidence  being  that  the  oonditiOBs  had 
been  fulfilled. 

Cases  in  mrliicli  the   aotion  ^ras  keld 
not  to  lie  maintainable. 

In  Jemison  v.  Citizens'  Sav.  Bank  (1890) 
122  N.  Y.  135,  9  L,R.A.  708,  19  Am.  St.  Rep. 
482,  25  N.  E.  264,  the  right  of  the  plaintiflf 
to  recover  his  commissions  and  the  money 
expended  by  him  at  the  defendant's  request 
in  the  purchase  of  cotton  futures  was 
denied  on  grounds  thus  stated:  *'In  the  case 
at  bar,  the  transaction,  as  we  have  seen, 
was  not  only  immoral  and  in  violation  of 
the  rights  of  the  stockholders  and  deposi- 
tors, but  the  defendant  had  received  noth- 
ing by  virtue  of  it.  The  cotton  had  been 
purchased  by  the  plaintiffs  in  their  own 
name,  they  taking  title  thereto  and  holding 
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it  upon  the  defendant's  account.  It  was 
purchased  under  the  rules  of  the  cotton  ex- 
change of  the  city  of  New  York,  in  which 
the  members  doing  business  therein  with 
other  members  act  as  principals,  and  are 
liable  as  such.  The  most  that  can  be 
claimed  is  that  they  held  the  cotton,  or  the 
contracts  therefor,  subject  to  the  call  or  or- 
der of  the  defendant.  There  had  been  no 
delivery  of  any  cotton  or  property  of  any 
kind,  or  transfer  of  any  title  to  such  prop- 
erty, to  the  defendant.  .  .  .  We  con- 
sequently are  of  the  opinion  that,  under  the 
circumstances  of  this  case,  the  defense  of 
ultra  vires  is  still  available  to  the  defend- 
ant." 

In  Twiss  ▼.  Guaranty  life  Asso.  (1893) 
87  Iowa,  733,  43  Am.  St.«Rep.  418,  65  N.  W. 
8,  distinguished  in  Schrimplin  v.  Farmers' 
Life  Asso.  (1904)  123  Iowa,  102,  98  N.  W. 
613,  an  action  brought  by  the  beneficiary 
of  an  insurance  policy,  to  recover  the  ben- 
efits from  a  company  which  had  taken  over 
the  members  of  the  one  by  which  the  pol- 
icy had  been  issued,  was  held  not  to  be 
maintainable,  for  the  reason  that  "the 
record  shows  beyond  all  question  that,  if 
the  contract  had  not  been  made  between  the 
two  companies,  the  plaintiff's  claim  was 
absolutely  worthless.  That  the  position 
of  the  plaintiff  was  in  any  manner  changed, 
to  her  prejudice,  by  the  contract,  not  only 
does  not  appear,  but  the  face  of  the  trans- 
action shows  that  it  was  not." 

In  Bankers'  Union  v.  Crawford  (1903) 
67  Kan.  449,  100  Am.  St.  Rep.  466,  73  Pac 
79,  an  action  brought  by  a  widow  for  the 
recovery  of  a  death  loss  against  the  Bank- 
ers' Union,  which  had  assumed,  under  a 
consolidation  agreement,  the  liabilities  of 
the  National  Aid  Association,  of  which  her 
husband  had  been  a  member,  was  held  not 
to  be  maintainable  for  the  reasons  thus 
stated:  ''Authorities  are  cited  supporting 
the  proposition  that  a  corporation  may  be 
estopped  from  pleading  the  invalidity  of 
its  contracts  as  against  one  who  has  made 
part  performance  of  such  contract.  We 
are  free  to  grant  the  correctness  of  the 
principle,  but  find  no  opportunity  for  its 
application  here,  because  there  has  been 
no  part  performance.  There  was  no  con- 
solidation or  merger;  there  could  be  none 
under  the  statute.  No  authority  therefor 
is  given.  That  four  thousand  of  the  mem- 
bers of  the  National  Aid  Association  chose 
to  become  members  of  the  Bankws'  Union 
constituted  no  part  performance  on  the  part 
of  the  former  association.  It  could  not 
transfer  a  single  member.  Each  individual 
a^ed  for  himself.  The  petition  contains  no 
allegation  that  any  of  the  property  of  the 
National  Aid  Association  ever  came  to 
the  possession  of  the  Bankers'  Union.  On 
the  contrary,  it  does  allege  that  all  of  the 
records  and  assets  of  the  National  Aid 
Association  are  in  the  hands  of  the  receiver. 
Bird.    Had  the  assets  of  the  National  Aid 
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of  that  execution^  the  eonelusion  seems 
to  be  unavoidable  that  it  operates  so  as 


to  preclude  a  corporation  from  setting 
up  the  defense  of  ultra  vires,  irrespec- 


Association  gone  into  the  hands  of  the 
Bankers'  Union,  such  assets,  perhaps,  in  a 
proper  action,  could  have  been  subjected 
to  plaintiff's  claim,  but  we  do  not  see  how 
an  estoppel  by  reason  thereof  could  be  in- 
voked in  favor  of  Mrs.  Crawford.  She  never 
has  paid  anything  for,  or  lost  anything 
by  reason  of,  the  agreement  upon  which 
she  counts.  We  must  hold  that  the  agree- 
ment which  is  sought  to  be  enforced  is  ul- 
tra vires,  and  that  the  Bankers'  Union 
is  not  estopped  so  as  to  assert  it/'  By 
**part  performance"  the  court  no  doubt 
meant  performance  on  the  side  of  the  person 
contracting  with  the  corporation.  The  ex- 
pression is  undesirable,  to  say  the  least, 
in  such  a  connection,  when  we  advert  to  the 
authorities  cited  in  §  3,  supra. 

In  Keokuk  v.  Ft.  Wayne  Electric  Co. 
(1894)  90  Iowa,  67,  57  N.  W.  689,  where  the 
defendant  repudiated  an  invalid  contract 
to  furnish  the  plaintiff  with  a  certain  num- 
ber of  lights,  the  contention  of  counsel 
that  the  contract  was  an  executed  one, 
and  that  it  would  be  unjust  to  allow  the 
defendant  to  retain  the  fruits  of  the  con- 
tract and  at  the  same  time  to  claim  that 
the  contract  was  void,  was  rejected  on  the 
ground  that  the  plaintiff  had  made  no  pay- 
ment for  the  lights  in  excess  of  the  service 
rendered,  and  incurred  no  liability  in  ad- 
vance for  the  lights  which  were  furnished. 

In  Kraniger  v.  People's  Bldg.  Soc  (1896) 
60  Minn.  94,  61  N.  W.  904,  a  case  of  ex- 
cessive borrowing,  the  operation  of  the  rule 
as  to  the  effect  of  a  reception  of  benefits 
was  held  to  be  excluded  by  reason  of  the 
fact  that  the  money  in  question  had  been 
embezzled  by  the  officer  to  whom  it  had  been 
delivered. 

In  Greeley  v.  Nashua  Sav.  Bank  (1884) 
63  N.  H.  145,  where  it  was  held  that  the 
defendant  was  not  estopped  to  claim  that 
it  was  not  authorized  by  its  charter  to  re- 
ceive for  safe-keeping  certain  bonds  de- 
livered to  a  clerk  of  its  treasurer,  the  ratio 
decidendi  was  that  neither  the  bonds  nor 
their  avails  had  come  to  its  possession. 

In  St.  Louis  Carriage  Mfg.  Co.  v.  Hilbert 
(1887)  24  Mo.  App.  338,  the  superintendent 
of  the  plaintiff  company,  after  having  re- 
ceived from  it  a  certificate  for  two  fuUy 
paid  shares,  delivered  this  instrument  to  the 
defendant  as  security  for  a  loan  of  $200. 
Some  months  later  the  defendant,  in  pur- 
suance of  a  previous  arrangement  with  one 
Appel,  called  at  the  plaintiff's  storerooms 
and  bought  from  Appel,  who  purported  to 
act  for  the  plaintiff,  a  carriage  of  the  value 
of  $250,  and  paid  for  it  by  turning  over  to 
Appel  the  two  shares  of  stock  held  as  Se- 
curity for  AppePs  debt,  and  $25  in  cash. 
The  defendant  then  removed  the  carriage 
from  the  plaintiff's  storerooms,  and  made 
immediate  efforts  to  resell  it.  The  court 
held  that  the  company  was  entitled  to  main- 
tain an  action  of  replevin  to  recover  the 
carnage,  but  said:  "If  it  clearly  appeared 
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that  the  corporation  had  in  this  case  re- 
ceived the  benefit  of  the  otherwise  illegal 
transaction,  it  might  well  be  held  estopped 
from  setting  up  its  illegality.  Such,  how- 
ever, is  not  the  case.  Aa  far  as  the  record 
shows,  the  servant,  Appel,  who  delivered 
the  company's  property  in  payment  of  his 
private  debt,  still  holds  the  stock,  and  has 
spent  the  money,  and  the  corporation  has 
received  neither  stock  nor  money." 

In  Planters'  Cotton  Oil  Co.  v.  Guaranty 
State  Bank  (1916.)  —  Tex.  Civ.  App.  — , 
188  S.  W.  38,  Read,  the  manager  of  the 
plaintiff  oil  company,  had,  without  con- 
sulting the  board  of  directors,  made  an 
arrangement  with  the  cashier  of  the  de- 
fendant bank,  by  which  it  was  to  furnish 
him  the  money  with  which  to  pay  for  the 
cotton  bought  on  the  oil  company's  account 
during  that  cotton  season.  The  account  of 
these  advances  was  kept  on  the  books 
of  the  bank  separate  from  all  other  charges 
made  for  money  supplied  to  Read  as  the 
company's  agent.  As  the  cotton  purchased 
was  sold  by  Read  the  proceeds  were  applied 
as  a  credit  on  this  particular  account,  none 
of  it  being  used  for  any  other  purpose.  By 
its  cross  bill  the  bank  claimed  the  balance 
which  remained  after  deducting  all  the 
credits  from  the  cotton  sales.  But  the 
court  said:  *'The  appellant  did  not  receive 
any  benefit  from  Read's  transaction  with 
the  appellee  for  which  it  should  be  required 
to  account  before  repudiating  his  acts.  As 
we  have  seen,  such  benefits  as  may  have  re- 
sulted from  a  stimulated  market,  even  if 
there  was  any  proof  that  these  accrued, 
would  be  too  remote  to  constitute  an  estop- 
pel. The  unauthorized  lending  of  money 
to  an  agent  for  the  use  of  his  principal  is 
not  a  lending  to  the  principal,  unless  ratified 
by  the  latt^,  or  unless  the  money  is  used 
in  the  promotion  of  the  business  which  the 
agent  is  authorized  to  conduct.  In  short, 
an  agent  cannot  embark  upon  an  unauthor- 
ized enterprise,  borrow  money  for  that  pur- 
pose on  the  credit  of  his  principal,  exhaust 
the  money  so  borrowed  in  that  enterprise, 
and  estop  the  principal  from  repudiating 
his  whole  conduct  solely  upon  the  ground 
that  the  principal  had  been  the  beneficiary 
of  the  transaction." 

For  other  illustrative  cases,  see  Blitz  & 
Co.  V.  Bank  of  Kentucky  (1900)  21  Ky.  L. 
Rep.  1654,  65  S.  W.  697  (petition  not  alleg- 
ing receipt  of  benefits  held  to  be  demurr- 
able);  Alexander  v.  Cauldwell  (1881)  83 
N.  Y.  486,  5  Mor  Min.  Rep.  650;  Industry 
F.  Ins.  Co.  V.  Plum  (1903)  84  App.  Div,  96. 
82  N.  Y.  Supp.  660;  Whaley  v.  Bankers' 
Union  (1905)  39  Tex.  Civ.  App.  386,  88  S. 
W.  259 ;  Deaton  Grocery  Co.  v.  International 
Harvester  Co.  (1907)  .47  Tex.  Civ.  App.  267, 
105  S.  W.  666;  Mitchell  v.  Hvdraulic  Bids. 
Stone  Co.  (1910)  61  Tex.  Civ.  App.  isi, 
129  S.  W.  148;  Washington  Mill  O.  v. 
Sprague  Lumber  Co,  (1898)  19  Wash.  166, 
52  Pac.  1067;  Mooney  v.  Mooney  Co.  (1912) 
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tively  of  whether  the  actual  results  of 
the  execution  were  in  point  of  fact  ad- 
vantageous or  prejudicial.  But  there  is 
very  little  direct  authority  upon  the 
point.* 

46,  '^  Where  the  contract  is  made  pri* 
marily  for  the  advantage  of  a  third 
party. 

The  analogy  of  the  general  principles 
with  reference  to  which  it  is  determined 
whether  a  contract  is  supported  by   a 


legal  consideration  seems  to  point  to  the 
conclusion  that,  for  the  purpose  of  the 
doctrine  of  estoppel,  the  same  juristic 
consequences  should  be  predicated  wheth- 
er, as  a  result  of  the  performance  of  the 
contract  in  the  manner  contemplated, 
the  promisor  was  to  receive  some  specific 
advantage,  or  the  promisee  was  to  suf- 
fer some  detriment.  The  view  suggested 
by  this  consideration  has  been  adopted 
in  several  cases.^  But  the  impossibility 
of  reconciling  it  in  its  entirety  with  all 


71  Wash.  268,  128  Pac.  22^  (officer  of  cor- 
poration gave  its  note  as  a  substitute  for 
an  outstanding  note  of  his  own) . 

>In  Garrison  Canning  Co.  v.  Stanley 
(1907)  133  Iowa,  67,  110  N.  W.  171,  a  com- 
pany which  had  lent  money  to  one  of  its 
directors,  who  afterward  died  insolvent, 
brought  suit  to  have  its  claim  against  the 
decedent's  estate  in  respect  to  this  loan 
decreed  to  be  a  preferred  claim.  It  was 
argued  that  the  corporation  was  in  no  bet- 
ter position  than  if  it  had  not  made  the 
unauthorized  loan,  since  the  director  would 
have  been  in  duty  bound  to  pay  interest  on 
the  funds  of  the  corporation  converted  by 
him  to  hia  own  use,  and  that  it  was  con- 
sequently under  no  obligation  to  rescind 
the  unauthorized  transaction  by  returning 
the  funds  received  by  it,  including  interest 
thereon,  in  order  to  defeat  the  plea  of 
estoppel.  But  the  court  said:  ''As  it  seems 
to  us,  this  is  to  make  the  validity  of  the 
transaction  depend  on  subsequent  results. 
It  cannot  be  questioned  that  the  corpora- 
tion did  receive  that  which  was  contemplat- 
ed as  the  benefit  to  inure  to  it  out  of  the 
arrangement  wltii  Reeve,  i.  e.,  credit  for  the 
interest  which  he  agreed  to  pay  on  month- 
ly balances,  and  at  the  time  of  his  death 
it  had  a  valid  claim  against  Reeve's  estate 
for  the '  full  amount  of  the  funds  in  his 
hands,  including  the  interest  with  which  it 
might  have  been  credited.  It  is  too  late 
now,  after  a  condition  has  arisen  which 
was  not  anticipated,  to  say  that  the  trans- 
action was  ultra  vires,  and  escape  the  loss 
to  which  it  is  subject  by  reason  of  this  un- 
anticipated result." 

In  Shawnee  Nat.  Bank  v.  Purcell  Whole- 
sale Grocery  Co.  (1912)  34  OkUu  34,  41 
L.R.A.(N.S.)  494,  124  Pac.  603,«the  question 
whether  the  defendant  had  made  a  profit  or 
sustained  a  loss  from  its  ultra  vires  pur- 
chase of  goods  was  treated  as  being  an  im- 
material factor. 

In  Fitzgerald  v.  Burden  Benev.  Asso. 
(1893)  69  Hun,  632,  23  N.  Y.  Supp.  647, 
where  the  defendant  corporation  had  re- 
ceived a  member  not  eligible  under  its 
charter,  the  court  was  unable  to  see  how 
the  corporators  could  be  bound  by  an  act 
"in  the  nature  of  an  executory  promise"  to 
pay  benefits  to  one  not  entitled  to  become 
a  member.  The  theory  that  the  case  was 
governed  by  the  familiar  principle  "that  an 
individual  acting  sui  juris  can  waive  a 
statutory,  or  even  a  constitutional,  pro- 
L.R.A.1917A. 


vision  in  his  own  favor  affecting  his  own 
property  or  alienable  rights  not  involving 
considerations  of  public  policy,"  was  re- 
jected for  reasons  thus  stated:  "Acts  by 
an  individual  which  would  be  waivers  of 
a  reserved  right,  and  which  would  be  an 
estoppel  as  to  him,  would,  when  performed 
by  a  corporation  which  derives  its  existence 
from,  and  can  only  act  under  and  within, 
its  charter,  be  ultra  vires,  and  not  binding 
upon  the  corporators  without  their  individ- 
ual consent."  But  it  would  seem  that,  as 
the  plaintiff  had  paid  initiation  dues  which 
would  have  entitled  him  to  the  benefits 
stipulated  if  he  had  been  an  eligible  mem- 
ber, the  contract  had  been  fully  performed 
on  his  side  at  the  time  when  he  received 
his  injury.  If  this  was  the  actual  situation, 
it  is  plain  that  the  decision  should  have 
been  rendered  with  reference  to  the  principle 
of  an  estoppel,  as  predicated  from  this  per- 
formance, and  that  the  executory  character 
of  the  defendant's  promise  was  not  a  con- 
clusive factor. 

Hn  Maxwell  v.  Akin  (1898)  89  Fed.  178, 
the  court  quoted  with  approval  the  follow- 
ing passage  in  6  Thompson  on  Corporations, 
1st  ed.  §  6067:  "The  principle,  properly 
understood  and  applied,  extends  to  every 
case  where  the  consideration  of  the  con- 
tract has  passed  to  the  corporation  from 
the  other  contracting  party,  which  consid- 
eration may,  on  well-understood  principles, 
consist  either  of  a  benefit  to  the  corporation, 
or  of  a  prejudice  or  disadvantage  to  the 
other  contracting  party.  It  is  therefore 
not  strictly  necessary  to  the  proper  appli- 
cation of  the  principle  that  the  corporation 
has  received  a  benefit  from  the  contract, 
but  it  is  sufficient  that  the  other  party  has 
acted  on  the  faith  of  it  to  his  disadvantage, 
— as  where  he  has  expended  money  on  the 
faith  of  it.  The  reason  of  the  rule  is  that 
honesty  and  fair  dealing  are  the  highest 
public  policy,  and  that  a  private  corpora- 
tion, which  is  a  mere  collection  of  individ- 
uals, is  no  more  privileged  to  repudiate 
its  engagements  ai^  act  dishonestly  than 
a  single  individual  is."  The  case  in  which 
this  passage  is  quoted  is  one  of  those  which 
are  inconsistent  with  the  decisions  of  the 
Federal  Supreme  Court  with  regard  to  the 
doctrine  of  estoppel.  But  it  is  admissible 
as  a  precedent  in  the  jurisdictions  in  which 
that  doctrine  is  accepted.  The  same  state- 
ment was  quoted  by  the  court,  arguendo, 
though  without  any  distinct  expression  of 
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the  decisions  as  they  stand  will  he  at 
once  apparent  from  an  examination  of 
those  which  relate  to  guaranties  and 
other  contracts  of  a  similar  description, 
the  characteristic  feature  of  which  is 
that  they  are  entered  into  for  the  ad- 
vantage primarily  of  a  third  party. 

In  cases  where  a  contract  of  this  type 
was,  as  between  the  promisor  and  prom- 


isee themselves,  supported  by  some  defi- 
nite consideration,  separate  from  and 
independent  of  that  benefit  which  was 
to  accrue  to  the  third  party, 'it  has  al- 
ways been  taken  for  granted  that  the 
doctrine  of  estoppel  is  equally  applica- 
ble whether  the  intention  of  the  parties 
was  that  the  promisor  should  receive 
some   specific   advantage,'   or   that   the 


approval,  in  Bowen  v.  Needles  Nat.  Bank 
(1899)  36  0.  C.  A.  653,  94  Fed.  925. 

In  Marshalltown  Stone  Co.  v.  Des  Moines 
Brick  Mfg.  Co.  (1910)  149  Iowa,  141,  126 
N.  W.  192,  where  an  action  brought  on  a 
contract  providing  that  plaintiff  should  not 
ship  any  broken  stone  to  Des  Moines  dur- 
ing the  remainder  of  the  year,  and  that 
defendant  should  pay  25  cents  per  cubic 
yard  for  all  stone  made  use  of  in  a  cer- 
tain job,  was  held  not  to  be  maintainable, 
the  court  said:  "The  case  may  be  disposed 
of  on  the  theory  that  there  was  a  contract 
such  as  alleged,  and  that  the  plaintiff  ob- 
served its  negative  requirements.  .  .  . 
So  far  as  the  defendant  is  concerned,  it 
derived  not  the  slightest  advantage  from 
the  transaction.  The  sole  consideration  was 
in  plaintiff  not  doing  what  it  otherwise 
would  have  done  but  for  defendant's  al- 
leged promise.  .  .  .  Nor  does  it  (the 
agreement)  appear  to  have  been  entered 
into  for  the  benefit  of  another,  nor  even 
that  any  other  reaped  any  reward  from  the 
plaintiff's  naked  compliance  with  its  promise 
of  inaction.  Nor  can  it  be  said  from  the 
record  before  us  that  such  inaction,  aside 
from  not  benefiting  others,  worked  any 
injury  to  plaintiff  save  as  this  may  be  pre- 
sumed. Possibly  there  may  be  cases  where 
the  circumstances  are  such  that  performance 
by  one  party  to  his  detriment  may  estop 
the  other  from  pleading  ultra  vires  even 
though  not  benefited,  but  the  detriment 
must  be  actual  and  Avith  the  latter's  knowl- 
edge, not  merely  presumptive,  as  in  the 
case  before  us.  We  are  of  the  opinion  that 
the  contract  was  in  excess  of  defendant's 
powers  and  that  it  was  not  estopped  from 
so  pleading."  For  earlier  appeals  of  this 
case,  see  (1901)  114  Iowa,  674,  87  N.  W. 
490,  (1905)  —  Iowa,  — ,  101  N.  W.  1124. 

See  also  the  cases  cited  in  notes  2,  3,  and 
4,  infra. 

S  Guaranty. 

In  Kellogg-Mackav  Co.  v.  Havre  Hotel  Co. 
(1912)  118  C.  C.  A.  165,  199  Fed.  727, 
where  the  plaintiff,  relying  upon  the  guar- 
anty of  the  defendant  that  the  price  would 
be  paid,  furnished  materials  to  a  contractor 
for  the  erection  of  the  defendant's  hotel 
building,  the  court  thus  stated  its  con- 
clusions: "It  would  work  a  palpable  injus- 
tice to  the  plaintiff  if  the  hotel  company 
was  not  required  to  pay  the  demand,  In 
other  words,  it  would  defeat  justice  and 
work  a  legal  wrong  to  permit  the  hotel  com- 
pany to  escape  on  the  plea  that  its  contract 
of  guaranty  was  beyond  its  power  to  make. 
We  are  of  the  opinion  that  under  the  condi- 
L.R.A.1917A. 


tions  attending  the  transaction  the  hotel 
company  is  estopped  to  deny  its  liability 
under  the  guaranty."  This  case,  it  should 
be  observed,  is 'one  of  the  Federal  decisions 
which  are  inconsistent  with  the  rulings  of 
the  Supreme  Court  with  regard  to  the  doc- 
trine of  estoppel. 

In  Jahp  V.  Elite  Livery  (1916)  192  IlL 
App.  249,  the  elements  upon  which  an  es- 
toppel was  held  to  be  predicable  were  a 
compromise  of  bankruptcy  proceedings,  and 
the  retention  of  property  alleged  to  have 
been  transferred  in  violation  of  the  Bank- 
ruptcy Act.  But  in  admitting  the  doctrine 
of  estoppel  the  court  of  appeals  was  run- 
ning counter  to  the  more  recent  decisions 
of  the  Supreme  Court. 

In  Whitehead  v.  American  Lamp  &  Brass 
Co.  (1905)  70  N.  J.  Eq.  581,  62  Atl.  654, 
the  grounds  upon  which  a  portion  of  a 
claim  based  on  a  guaranty  was  allowed 
were  thus  stated:  ''The  defendant  company 
was  engaged  in  a  manufacturing  business, 
to  carry  on  which  certain  articles  were 
being  manufactured  for  its  account  by  the 
Clark  Brothers  Glass  Company,  to  produce 
which  the  materials  furnished  by  the  claim- 
ant were  essential.  They  could  not  be  had 
from  the  claimant  without  the  guaranty  of 
the  defendant  company,  which  was  given  for 
the  purpose  of  continuing  its  own  business, 
and  resulted  in  a  direct  benefit  to  it  in  the 
prosecution  of  the  business  it  was  chartered 
to  carry  on,  and  if  the  act  of  suarknty  was 
beyond  its  expressed  powers,  it  is  not  pro* 
hibited  by  the  corporation  act  of  the  state 
under  which  it  was  organised.  Still,  if  the 
act  was  in  excess  of  its  authority,  it  having 
induced  the  claimant  to  part  with  its  prop- 
erty relying  upon  the  promised  'ultimate 
payment,'  and  being  benefited  by  having  the 
material  manufactured  for  its  account,  it 
would  be  unconscionable  to  now  permit  it 
to  interpose  the  plea  it  offers." 

In  First  Nat.  Bank  v.  Greenville  Oil  & 
Cotton  Co.  (1901)  24  Tex.  Civ.  App.  648,  60 
S.  W.  828,  where  a  national  bank  promised 
to  pay  for  any  feeilstuffs  supplied  on  cer- 
tain specified  terms  to  a  person  to  whom  it 
had  lent  money,  the  grounds  upon  which 
it  was  held  to  be  estopped  from  pleading 
ultra  vires  as  a  defense  to  an  action  on  its 
agreement  were  that  it  held  a  mortgage 
on  the  debtor's  cattle,  that  the  value  of  the 
cattle  was  considerably  augmented  by  the*, 
feed  furnished  on  the  strength  of  the  guar- 
anty, and  that  they  could  not  have  been 
placed  on  the  market  if  it  had  not  been 
furnished.  For  other  Texas  cases  in  which 
recovery  was  allowed  by  the  court  of  ap- 
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peals  because  the  promisor  had  received  spe- 
cific benefits,  see  Waller  v.  Gorman  Mercan- 
tile Co.  (1911)  —  Tex.  Civ.  App.  — ,  141  S. 
W.  833;  Taylor  Feed  Pen  Co.  v.  Taylor  Nat. 
Bank  (1916)  —  Tex.  Civ.  App.  — ,  181  S.  W. 
634. 

In  Deaton  Grocery  Co.  v.  International 
Harvester  Co.  (1907)  47  Tez.  Civ.  App.  267, 
106  S.  W.  656,  the  conclusion  reached  was 
that,  if  it  were  conceded  that  the  maker  of 
the  notes  guaranteed  by  the  defendant  was 
insolvent  at  the  time  when  the  contract  of 
guaranty  was  made,  and  that  by  reason  of 
the  plaintiff's  extension  of  time  on  its  debt, 
the  defendant  collected  more  from  the 
debtor  than  it  otherwise  would,  still  the  con- 
tract of  guaranty  was  not  binding  upon  the 
defendant. 

In  Bullen  v.  Milwaukee  Trading  Co. 
(1901)  109  Wis.  41,  86  N.  W.  116,  the  law 
was  thus  laid  down:  "If  the  corporation 
received  consideration  for  the  paper,  it  can- 
not be  heard  to  deny  liability  thereon,  even 
though  its  officers  had  no  authority  to  make 
it  and  the  corporation  no  legal  authority 
to  empower  them  to  do  it.  The  doctrine 
of  ultra  vires  cannot  be  invoked  by  a  corpo- 
ration for  the  purpose  of  escaping  a  burden 
resulting  from  a  contract  so  far  executed 
that  the  corporation  has  received  the  bene- 
fit thereof." 

Snretysliip. 

In  Wheeler,  O.  &  Co.  v.  Everett  Land  Co. 
(1896)  14  Wash.  633,  46  Pac.  316,  where 
a  contractor  agreed  to  purchase  lumber  from 
a  company  in  consideration  of  its  becoming 
surety  on  the  contractor's  bond,  the  court 
laid  down  the  law  as  follows:  ''As  appel- 
lant, in  consequence  of  going  upon  the  bond, 
obtained  direct  and  substantial  benefits  by 
reason  of  the  sale  of  a  large  amount  of  ma- 
terial, and  as  the  bond  was  accepted  and 
relied  upon  in  good  faith  by  the  respondent, 
appellant  should  not  be  allowed  to  invoke 
the  doctrine  of  ultra  vires,  and  so  escape 
liability." 

In  Wlttmer  Lumber  Co.  v.  Rice  (1900)  23 
Ind.  App.  586,  65  N.  E.  868,  an  action  to 
foreclose  a  mechanics'  lien  upon  a  building 
for  which  the  plaintiff  company  had  sup- 
plied materials,  the  materia]  facts  were  that 
the  plaintiff  became  surety  on  the  bond  of  a 
contractor  in  consideration  of  the  profits  it 
would  derive  from  his  purchase  of  the  ma- 
terial for  a  house  which  he  had  stipulated 
to  build;  that  the  materials  were  so  pur- 
chased; that  they  were  those  in  respect  to 
which  the  action  was  brought;  that  the 
building  association  accepted  the  bond  and 
advanced  the  money  by  reason  of  the  plain- 
tiff having  executed  the  bond  as  stirety;  and 
that  in  the  bond  the  plaintiff  and  the  con- 
tractor agreed  with  the  landowner  and  the 
association  not  to  file  liens  or  claims  against 
the  real  estate  for  material  or  work  done. 
On  grounds  thus  stated  the  plaintiff  com- 
pany was  held  to  be  estopped  from  denying 
its  power  to  execute  the  bond:  "The  con- 
sideration thus  moving  to  appellant  was  a 
valuable  consideration,  and  was  in  further- 
ance of  its  own  corporate  purposes.  It  is 
L.R,A.1917A. 


also  shown  that  the  contract,  as  between 
appellant  and  the  building  association,  was 
executed.  It  has  received  the  benefit  accru- 
ing to  it  through  the  acceptance  of  the  bond 
by  the  association  and  the  making  of  the 
loan  by  the  association,  which  loan  it  was 
induced  to  make  because  of  the  bond.  The 
contract  has  been  fully  performed  by  the 
building  association." 

See  also  Lucas  v.  White  Line  Transfer 
Co.  (1886)  70  Iowa,  541,  59  Am.  Rep.  449, 
30  N.  W.  771  (court  stated,  arguendo,  the 
legal  consequences  of  a  retention  of  bene- 
fits);  National  Surety  Co.  v.  Hall-Miller 
Decorating  Co.  (1913)  104  Miss.  626,  46 
L.R.A.(N.S.)  325,  61  So.  700  (for  facts,  see 
§  90,  infra). 

Indemnity, 

In  Butterworth  v.  Kritzer  Mill.  Co.  (1897) 
115  Mich.  1,  72  N.  W.  990,  it  was  held  that 
the  plaintiff  company,  after  having  dis- 
charged certain  obligations  of  the  defendant 
of  which  it  had  become  guarantor  in  order 
to  secure  the  services  of  a  person  then  in 
the  defendant's  employment  was  entitled 
to  enforce  a  mortgage  of  indemnity  given 
by  the  defendant. 

In  Timm  v.  Grand  Rapids  Brewing  (Do. 
(1910)  160  Mich.  371,  27  L.R.A.(N.S.)  186, 
125  N.  W.  357,  it  was  held  that  the  plaintiff, 
who  had  become  surety  on  a  liquor  dealer's 
bond,  and  had  been  compelled  to  pay  a 
judgment  against  such  dealer,  was  entitled 
to  maintain  assumpsit  on  the  bond  of  in- 
demnity which  the  company  had  given  in 
order  to  induce  him  to  enter  into  the  con- 
tract of  suretyship. 

In  Bushnell  v.  Chautauqua  County  Nat. 
Bank  (1877)  10  Hun  (N.  Y.)  378,  modified 
in  (1878)  74  N.  Y.  290,  recovery  was  allowed 
where  plaintiff  had  entered  into  a  contract 
with  a  third  person  on  the  faith  oi  a  prom- 
ise by  the  defendant  that  he  should  be 
compensated  out  of  money  deposited  with 
the  defendant  for  any  damage  he  might 
sustain  from  the  third  person's  failure  to 
perform  the  contract. 

See  also  Hyde  v.  Equitable  Life  Assur. 
Soc.  (1908;  Sup.  Ct.  Spec.  Term)  61  Misc. 
518,  116  N.  Y.  Supp.  219. 

£zecntion  of  acoonunodation  note. 

In  First  Nat.  Bank  v.  Guardian  Trust  Co* 
(1905)  187  Mo.  494,  70  L.R.A.  79,  86  S.  W. 
109,  it  was  held  that  the  execution,  of  the 
note  on  which  the  action  was  brought  was 
not  purely  a  matter  of  accommodation,  but 
was  induced  by  reason  of  the  defendant's 
interest  in  the  railroad  company  in  ques- 
tion, "not  only  as  a  stockholder,  but  also 
as  a  creditor,  and  that  the  procuring  of  the 
money  upon  this  note  to  pay  the  pressing 
indebtedness  on  the  part  of  the  railroad 
company  was  not  only  of  interest  to  the 
defendant  as  a  stockholder,  but  at  least 
increased  the  chances  of  finally  realizing 
from  its  debts  against  said  company."  The 
court  thus  stated  its  conclusions:  "The 
defendant  had  been  for  a  number  of  years 
financing  the  Belt  Railroad  Company.  By 
the  execution  of  this  note  it  had  received 
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promisee  should  suffer  some  specific 
detriment.' 

In  this  point  of  view  the  liability  of 
the  corporation  is  restricted  to  an  ac- 
counting for  the  benefit  which  it  actual- 
ly received  from  the  transaction.^ 

On  the  other  hand^  a  conflict  of  judi- 
cial opinion  is  disclosed  by  the  rulings 
as  to  contracts  under  which  no  specific 
advantage  was  to  accrue  to  the  promisor, 


and  no  detriment  was  to  be  sustained  by 
the  promisee  apart  from  that  incident 
to  carrying  out  the  contemplated  trans- 
action with  the  third  party.  There  is 
some  authority  for  the  theory  of  itself 
that  this  description  of  detriment  af- 
fords of  itself  a  sufficient  basis  for  predi- 
cating an  estoppel  in  respect  to  the 
promisor.*^  But  in  most  of  the  cases  in 
which  the  evidence  was  of  such  a  nature 


the  benefit  from  the  plaintiff  in  the  per- 
formance of  an  undertaking  it  had  long 
been  engaged  in^  of  furnishing  the  Belt  Rail- 
road Company  with  finances;  and,  having 
received  the  full  consideration  from  the 
plaintiff  in  aid  of  the  performance  of  a  duty 
it  had  undertaken  to  perform  in  the  interest 
of  the  Belt  Railroad  Company ,  it  is  in  no 
position  now,  the  contract  having  been  fully 
executed  on  the  part  of  the  plaintiff,  to  say 
that  its  act  was  not  within  the  powers  con- 
ferred upon  it  by  the  statute." 

9  Chiaranty. 

In  Richeson  v.  National  Bank  (1910)  96 
Ark.  594,  132  S.  W.  913,  the  court  thus 
stated  its  conclusions:  "In  the  case  at  bar 
the  loan  of  the  money  by  the  loan  company 
to  the  lumber  company,  the  assumption  by 
it  of  the  indebtedness  of  the  lumber  com- 
pany to  the  bank,  and  the  extension  by  the 
bank  of  the  time  of  payment  of  its  debt, 
constituted  one  transaction,  and  the  mutual 
benefits  and  obligations  growing  therefrom 
to  the  parties  became  indivisible.  .  .  . 
The  bank,  by  virtue  of  the  assumption  by 
it  of  the  bank's  debt  against  the  lumber 
company,  extended  the  time  of  the  payment 
thereof.  It  could  have  taken  steps  to  en- 
force its  collection,  but  it  stayed  its  hand 
by  reason  nf  the  execution  of  this  contract, 
and  thereby  it  was  caused  to  act  to  its 
disadvantage.  It  actually  performed  the 
contract  on  its  part  by  thus  granting 
the  extension  of  the  time  of  payment  of  the 
debt  due  to  it.  On  the  bne  part,  therefore, 
benefits  have  been  received,  and  on  the  other 
part  the  contract  has  been  actually  exe- 
cuted." 

In  Arkansas  Valley  Town  &  Land  Co.  v. 
Lincoln  (1895)  56  Kan.  145,  42  Pac.  706, 
the  syllabus  prepared  by  the  court  runs  as 
follows:  "Where  a  town  company  induced 
L.  to  remove  his  store  building  and  stock 
of  goods  at  great  expense,  from  a  village  a 
short  distance  to  a  new  town  site,  by  a 
contract  of  guaranty  made  by  its  general 
agent  in  the  usual  way,  that  a  railroad 
would  be  constructed  and  in  operation  to 
the  town  site  within  a  given  time,  such 
company  cannot  be  relieved  from  liability 
for  a  breach  of  the  contract  on  the  ground 
of  the  want  of  power  to  make  it,  nor  be- 
cause the  board  of  directors  did  not  formal- 
ly confer  authority  on  the  general  agent  to 
enter  into  it." 

In  Flint  &  W.  Mfg.  Co.  v.  Kerr-Murray 
Mfg.  Co.  (1900)  24  Ind.  App.  350,  56  N.  E. 
858,  an  action  on  the  guaranty  of  a  contract 
for  the  performance  of  work  was  held  to 
L.R.A.1917A. 


[  be  maintainable  on  the  ground  that  the 
plaintiff  had,  in  pursuance  of  the  defend- 
ant's request,  and  in  reliance  upon  its  guar- 
anty, incurred  expense  for  labor  and  ma- 

i  terial    for    the    benefit    of   the    defendant. 

I  "The  appellee  having  gained  a  pecuniary 
benefit  from  the  performance  of  the  con- 
tract on  the  part  of  the  appellant,  and  at 
the  expense  of  the  appellant  incurred  in 
such  performance,  the  appellee  is  equitably 
bound  upon  the  contract." 

Cases  like  the  foregoing  should  be  care- 
fully distinguished  from  those  which  were 
decided  not  on  the  ground  of  an  estoppel 
against  pleading  ultra  vires,  but  on  the 
ground  that,  having  regard  to  the  relation- 
ship between  the  business  of  the  guarantor 
and  that  of  the  person  whose  obligation 
was  guaranteed,  the  guaranty  was  intra 
vires.  See,  for  example.  Holm  v.  Claus 
Lipsius  Brewing  Co.  (1897)  21  App.  Div. 
204,  47  N.  Y.  Supp.  518  (guaranty  by  brew- 
ing company  of  the  rent  to  be  paid  by  a 
saloon  keeper) ;  citing  Fuld  v.  Burr  Brewing 
Co.  (1892)  45  N.  Y.  S.  R.  649,  18  N.  Y. 
Supp.  456,  involving  similar  facts. 

Suretyship. 

In  Rounds  So  P.  Lumber  Co.  v.  Thompson 
(1915)  —  Okla.  — ,  153  Pa<i.  648,  where  a 
property  owner  was  induced  to  award  a 
construction  contract  to  a  person  employed 
by  a  lumber  corporation,  in  consequence  of 
the  corporation's  agreeing  to  become  surety 
on  the  contractor's  bond,  it  was  held,  in  an 
action  by  the  corporation  to  enforce  a 
lien  for  materials  used  in  the  building 
erected  by  the  contractor,  that  the  corpo- 
ration was  estopped  to  allege  that  it  had 
exceeded   its   powers   in   becoming   surety. 

Indomenieiit  for  aoeomntodatioa* 

In  Waller  v.  Gorman  Mercantile  Co. 
(1911)  —  Tex.  Civ.  App.  — ,  141  S.  W.  833, 
it  was  not  ultra  vires  as  being  for  accommo- 
dation merely,  but  that,  if  it  had  been  of 
that  character,  the  principle  of  estoppel 
should,  upon  the  facts  shown,  be  applied. 

4  Gaston  v.  J.  I.  Campbell  Co.  (1910)  — 
Tex.  av.  App.  — ,  180  S.  W.  222. 

^In  Seeber  v.  Commercial  Nat.  Bank 
(1897)  77  Fed.  957,  it  was  held,  on  de- 
murrer, that  the  defendant  was  liable  on  a 
guaranty  eiven  to  indemnify  the  plaintiff, 
for  a  loss  he  had  incurred  as  surety  on  an 
attachment  bond.  This  case,  it  should  be 
observed,  is  one  of  those  in  which  the  rul- 
ings of  the  Federal  Supreme  .Court  as  to 
the  doctrine  of  estoppel  have  been  dis- 
regarded. 
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as  to  present  the  question,  it  has  been 
held  or  assumed  that  an  estoppel  cannot 
be  predicated  where  it  is  merely  shown 
that  the  promisee  was  induced  by  the 


agreement  of  the  promisor  to  do  or  re- 
frain from  doing  something  with  regard 
to  the  third  party.^  The  rationale  of 
such    cases    has    been    thus    explained: 


In  Hutchins  v.  Planters'  Nat.  Bank  (1901) 
128  N.  C.  72,  38  S.  £.  252,  the  court  stated 
its  conclusions  in  these  words:  '*Here,  if 
it  be  conceded  that  the  guaranty  was  ultra 
▼ires,  it  was  not  expressly  prohibited  nor 
illegal,  the  plaintiff  acted  on  it,  and  rely- 
ing on  it  he  parted  with  his  property  and 
shipped  the  hides.  The  defendant  is 
estopped  on  both  reason  and  precedent  to 
aver  that  it  was  not  empowered  to  give  the 
guaranty.  It  does  not  lie  in  the  defend- 
ant's mouth  to  say  that  it  had  no  authority 
to  do  what  it  did  after  the  plaintiff  has 
shipped  his  hides  relying  upon  the  defend- 
ant's promise  that  the  draft  should  be 
paid." 

It  would  seem  that  this  is  the  position 
which  the  court  intended  to  take  in 
CsEDiTOBs'  GT4AIM  &  Adjustment  Co.  y. 
Northwest  Loan  &  T.  Co.  ante,  737,  where, 
it  will  be  observed,  the  liability  of  the 
guarantor  corporation  was  held  to  be  de- 
terminable with  reference  to  the  general 
principle  that  ''the  receiving  and  retention 
of  a  benefit,  or  the  suffering  of  a  detriment, 
is  sufficient  to  take  away  the  defense  of 
ultra  vires."  One  of  the  cases  upon  which 
the  court  relied,  Farmers'  &  M.  Nat.  Bank 
v.  Illinois  Nat.  Bank  (1908)  146  111.  App. 
136,  was,  so  far  as  the  principle  of  estoppel 
was  concerned,  not  really  a  precedent  in 
point,  for  it  proceeded  upon  the  ground  that 
the  guaranty  under  review  was  intra  vires. 

In  Bowen  v.  Needles  Nat.  Bank  (1899)  36 
C.  C.  A.  663,  94  Fed.  925,  where  the  plain- 
tiff had,  in  reliance  upon  the  guaranty  of 
the  defendant  bank,  cashed  certain  checks 
of  a  third  person,  it  was  remarked  that 
''there  is  authority  for  holding  that  under 
auch  circumstances  the  bank  is  estopped  to 
deny  its  liability  on  the  guaranty,  notwith- 
standing that  the  contract  was  ultra  vires." 
But  none  of  the  eases  cited  by  the  court 
relate  to  contracts  of  guaranty.  The  state- 
ment is  therefore  significant  merely  as  indi- 
cating its  opinion  that  the  doctrine  applied 
in  those  cases  might  conceivably  be 
regarded  as  controlling  where  such  con- 
tracts are  concerned.  But  the  liability  of 
the«  bank  was  denied  under  the  circum- 
stances.    See  next  note. 

a  Guaranty. 

Bowen  v.  Needles  Nat.  Bank  (1899)  36  C. 
C.  A.  553,  94  Fed.  925,  affirming  (1898)  87 
Fed.  430;  Evans  v.  Johnson  (1906)  79  C.  C. 
A.  488, 149  Fed.  978;  Re  S.  P.  Smith  Lumber 
Co.  (1904)  132  Fed.  620;  M.  V.  Monarch  Co. 
T.  Farmers*  &  T.  Bank  (1899)  106  Ky.  430, 
88  Am.  St.  Rep.  310,  49  8.  W.  317;  Greene 
v.  MiddlesborouRh  Town  &  Lands  Co. 
(1906)  121  Ky.  355,  89  S.  W.  228,  11  Ann. 
Cas.  888;  Knickerbocker  v.  Wilcox  (1890) 
83  Mch.  200,  21  Am.  St.  Rep.  696,  47  N.  W. 
123;  Bacon  v.  Farmers*  Bank  (1899)  79 
Mo.  App.  406 ;  Sturdevant  Bros.  v.  Farmers* 
&  M.  Bank  (1901)  62  Neb.  472,  87  N.  W. 
L.R.A.1917A. 


166;  Crowder  State  Bank  v.  ^Etna  Powder 
Co.  (OkU.)  post,  1021;  South  Texas  Nat. 
Bank  v.  Lagrange  Oil-Mill  Co.  (1897)  — 
Tex.  Civ.  App.  — -,  40  S.  W.  328;  Groos  v. 
Brewster  (1900)  —  Tex.  Civ.  App.  •— ,  65 
S.  W.  690;  W.  C.  Bowman  Lumber  Co.  v. 
Pierson  (1911)  —  Tex.  Civ.  App,  — ,  139  S. 
W.  618. 

It  should  be  observed  that  the  Federal 
cases  cited  above,  in  so  far  as  they  are 
based  upon  the  ground  that  there  were  no 
elements  upon  which  to  bas^  an  estoppel, 
reflect  a  theory  inconsistent  with  that 
which  is  adopted  in  all  the  more  recent  de- 
cisions of  the  Supreme  Court;  viz.,  that  the 
plea  of  ultra  vires  cannot  be  excluded  on 
the  ground  of  an  estoppel. 

In  Pennsylvania  R.  Co.  v.  St.  Louis,  A.  & 
T.  H.  R.  Co.  (1886)  118  U.  S.  291,  30  L.  ed. 
83,  6  Sup.  Ct.  Rep.  1094,  the  court  made 
the  following  remarks:  "Whatever  may  be 
said  in  regard  to  the  Indianapolis  &  St. 
Louis  Company,  there  is  wanting  in  the 
case  of  the  guarantying  companies  one  of 
the  strongest  reaaons  usually  urged  in  sup- 
port of  the  estoppel,  as  it  is  sometimes 
called;  namely,  that  the  recalcitrant  party 
has  received  the  money  or  the  property  of 
the  other.  For,  so  far  from  these  guaranty- 
ing companies  having  received  of  the  plain- 
tiffs any  money  or  property,  they  are  the 
parties  who  have  been  paying  money  and 
the  plaintiffs  receiving  it  for  rent  of  its 
road.  They  are  not  therefore  estopped  on 
any  principles  of  that  doctrine  from  ceasing 
to  pay  money  on  an  illegal  contract  because 
they  have  heretofore  done  so.  On  the  con- 
trary, as  we  have  already  said,  the  duties 
of  these  directors  to  their  stockholders  is  to 
cease  to  perform  a  contract  to  which  they 
were  never  bound.*'  This  case,  it  should 
be  observed,  was  decided  before  the  date 
when  the  principle  of  estoppel  was  defin- 
itively discarded  by  the  Supreme  Court. 

In  ;Ellett-Kendall  Shoe  Co.  v.  Western 
Stores  Co.  (1908)  132  Mo.  App.  613,  112  S. 
W.  4,  where  the  action  was  brought  to  en- 
force a  guaranty  on  the  faith  of  which 
credit  had  been  given  to  a  third  person,  the 
court  said:  "If  this  were  a  case  where  the 
defendant  corporation  had  entered  into  an 
ultra  vires  contract  which  had  for  its  object 
the  conferring  of  some  benefit  on  the  corpo- 
ration, and  the  contract  had  been  executed 
by  the  other  party,  the  decisions  in  this 
state  relied  on  by  plaintiff  would  be  in 
point.  .  .  .  The  case  in  hand  belongs 
to  a  different  class  and  is  controlled  by  a 
different  rule.  Here  the  contract  was  in 
no  sense  for  the  benefit  of  defendant  and 
was  executed  solely  for  the  benefit  of  an- 
other. .  Consequently,  while  the 
fact  that  the  Joplin  Company  was  a 
customer  and  debtor  of  defendant  doubtless 
influenced  Mr.  Shelley  to  sign  the  contract, 
it  did  not  constitute  a  consideration  in  the 
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'^Where  the  contract  has  been  executed, !  the  benefit  is  alleged  and  proven  to  have 


the  corporation  is  presumed  to  have  re- 
ceived the  benefit,  and  should  not  be  per* 
mitted  to  escape  the  burden;  but  where 


been  rendered  to  another,  and  at  the  re- 
quest of  the  party  benefited,  the  rule 
does  not  apply."'     The  nonliability  of 


legal  meaning  of  that  term,  for  the  execu- 
tion of  the  contract  by  the  corporation/' 
The  rule  that  a  corporation  will  not  be 
permitted  to  set  up  the  ultra  vires  of  a 
contract  from  which  it  has  received  a  profit 
does  not  apply  where  an  officer  of  a  trust 
company  undertook  without  authority,  to 
guarantee  the  sale  of  securities  of  a 
stranger  in  case  he  would  come  into  a  pool- 
ing agreement  to  be  organized  to  maintain 
the  price  of  such  securities,  if  the  corpora- 
tion never  received  the  securities  and  the 
pooling  agreement  was  never  consummated, 
so  that  the  purposes  of  the  guaranty  failed. 
Gause  r.  Commonwealth  Trust  Co.  (1909) 
196  N.  Y.  134,  24  LJR.A.(N.S.)  967,  89  N. 
E.  476,  affirming  (1908)  124  App.  Div.  438, 
108  N,  Y.  Supp.  1080,  which  affirmed  (1907) 
65  Misc.  110,  106  N.  Y.  Supp.  288. 

In  Fidelity  &  D.  Co.  v.  National  Bank 
(1908)  48  Tex.  Civ.  App.  301,  106  S.  W. 
782,  the  right  to  maintain  the  action  was 
denied  on  the  authority  of  some  of  the 
cases  in  which  the  doctrine  of  estoppel  was 
treated  as  erroneous.  But  these  were  mani- 
festly not  appropriate  precedents  in  a  state 
in  which,  as  in  Texas,  the  principle  of  estop- 
pel prevails.  The  ruling  obviously  might 
have  been  based  on  the  same  ground  as  the 
other  decisions  of  the  same  court  which  are 
cited  above. 

The  cases  in  which  the  right  of  recovery 
was  affirmed  on  the  ground  that  the  claim- 
ants were  not  chargeable  with  notice  of  the 
invalidity  of  contracts  of  this  type  are  col- 
lected in  §  12,  supra. 

Suretysliip. 

Best  Brewing  CV).  v.  Klassen  (1900)  185 
lU.  37,  50  L.R.A.  765,  76  Am.  St.  Rep.  26, 
67  N.  E.  20;  Willett  v.  Farmers*  Sav.  Bank 
(1898)  107  Iowa,  69,  77  N.  W.  619;  Filon 
v.  Miller  Brewing  Co.  (1891)  38  N.  Y.  S.  R. 
602,  15  N.  Y.  Supp.  67;  Culver  v.  Reno  Real 
Estate  Co.  (1879)  91  Pa.  367. 

In  Sturdevant  Bros.  v.  Farmers'  &  M. 
Bank  (1901)  62  Neb.  472,  87  N.  W.  166, 
it  was  held  that  the  defendant  bank  could 
not  be  held  liable  on  its  undertaking  in 
replevin,  given  in  a  suit  in  which  it  had  no 
interest.  Decision  affirmed  on  rehearing  in 
(1903)  69  Neb.  226,  95  N.  W.  819.  The 
following  remarks  were  made  by  the  court: 
*lt  is  said  also  that  the  bank  is  estopped 
to  claim  that  the  act  was  beyond  its  pow- 
ers, because  the  property  replevied  was 
taken  away  from  the  now  plaintiffs  by  vir- 
tue of  the  undertaking.  But  the  bank  did 
not  deprive  the  plaintifi's  of  any  property. 
The  sheriff  was  not  bound  to,  and  should 
not  have,  delivered  the  property  upon 
such  an  undertaking.  The  parties  should 
not  have  acquiesced  in  his  so  doing  by 
failure  to  except  as  required  by  law,  or 
to  make  objection  at  any  time.  The  insuffi- 
ciency of  the  surety  on  the  undertaking 
was  palpable,  and  the  sheriff  and  the  plain- 
tiffs herein  are  fully  as  much  to  blame  as 
L.R.A.1917A. 


the  bank.  Having  themselves  to  blame  for 
resting  so  long  upon  such  doubtful  security, 
plaintiffs  may  not  invoke  the  rule  ae  to 
incidence  of  liability  where  one  of  two  inno- 
cent parties  must  suffer." 

In  Northside  R.  Co.  v.  Worthington 
(1895)  88  Tez.  662,  63  Am.  St.  Rep.  778, 
30  S.  W.  1055,  here  the  transaction  in  ques- 
tion was  held  to  be  essentially  one  in  which 
the  defendant  and  another  corporation 
agreed  that  a  certain  sum  of  money,  to  be 
divided  between  them,  should  be  borrowed 
on  the  security  of  joint  bonds,  and  that  each 
shouM  become  security  for  the  other  in  re- 
spect to  the  amount  received.  The  court 
said  that,  as  corporations  like  those  in  ques- 
tion could  not  bind  themselves  by  accommo- 
dation paper  for  the  benefit  of  another  par- 
ty, it  followed  that,  if  either  corporation 
was  to  be  held  liable  for  more  than  its  pro- 
portionate amount  of  the  debt  incurred, 
such  liability  must  be  based  upon  the 
ground  that  the  corporation  had  power  to 
further  the  business  of  the  other.  The  ex- 
istence of  such  power  was  denied. 

£xeoatioii  of  note  for  acoommodation. 

El  Dorado  Co.  v.  Citizens'  Bank  (1908)  85 
Ark.  385,  107  S.  W.  676. 

Indorsement  for  aeoonamodation. 

Savannah  Ice  Co.  v.  Canal-Louisiana 
Bank  &  T.  Co.  (1913)  12  Ga.  App.  818,  79 
S.  E.  45;  Lafayette  Sav.  Bank  v.  St.  Louis 
Stoneware  Co.  (1876)  2  Mo.  App.  299; 
Preston  v.  Northwestern  Co.  (1903)  67  Neb. 
45,  93  N.  W.  136;  National  Bank  v.  Wells 
(1880)  79  N,  Y.  498,  reversing  15  Hun,  67; 
National  Park  Bank  v.  German-American 
Mut.  Warehousing  &  Secur.  Co.  (1889)  116 
N.  Y.  281,  6  L.R.A.  673,  22  N.  E.  667,  revers- 
ing (1886)  21  Jones  &  S.  367;  Fox  v.  Rural 
Home  Co.  (1896)  90  Hun,  366,  35  N.  Y. 
Supp.  896,  affirmed  in  (1898)  167  N.  Y.  684, 
61  N.  E.  1090;  Carney  v.  Duniway  (1809) 
36  Or.  131,  67  Pac.  192,  68  Pac.  106  (no  one 
except  a  bona  purchaser  entitled  to  re- 
cover) ;  South  Texas  Nat.  Bank  v.  Lagrange 
Oil-Mill  Co.  (1897)  —  Tex.  Civ.  App.  — ,  40 
S.  W.  329. 

In  some  of  the  cases  under  this  heady- the 
actual  ground  upon  which  the  right  of  ac- 
tion  was  denied  was  that  the  plaintiff  was 
not  a  bona  fide  purchaser.  Pick,  Bloch  & 
Joel  V.  Ellinger  (1896)  66  111.  App.  670;  El 
Capitan  Land  &  Cattle  Co.  v.  Boston-Kansas 
City  Cattle  Loan  Co.  (1902)  65  Kan.  359, 
69  Pac.  332.  See  also  Simmons  Nat.  Bank 
y.  Dilley  Foundry  Co,  (1910)  95  Ark.  368, 
130  S.  W.  162,  where  suit  was  brought  up- 
on a  note  executed  for  accommodation. 

In  Oppenheim  v.  Simon  Reigel  Cigar  Co. 
(1904)  90  N.  Y.  Supp.  355,  a  verdict  for  the 
plaintiff  was  reversed  on  the  ground  that 
the  defendant,  a  manufacturing  company, 
had  no  power  to  advance  money  for  accom- 
modation merely. 

7  Morris  v.  Ernest  &  Co.  (1909;  Sup.  Ct 
App.  Term)  65  Misc.  18,  119  N.  Y.  Supp. 
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the  promisor  would  seem  to  be  prefer- 
ably based  upon  the  conception  thus 
suggested  rather  than  upon  another 
which  has  been  put  forward;  viz.,  that 
he  is  liable  or  not  according  as  he  was  of 
was  not  privy  to  the  given  transaction.* 
Whether  the  presence  or  absence  of  the 
element  thus  indicated  can  with  pro- 
priety be  regarded  as  an  appropriate  test 
for  purposes  of  differentiation  is,  to  say 
the  least,  disputable.  There  would  seem 
to  be  adequate  grounds  for  contending 
that,  where  a  guaranty  or  similar  con- 
tract is  in  question,  the  party  who  as- 
sumes responsibility  for  the  obligation, 
existing  or  contemplated^  of  the  third 
party,  is  always  in  privity  with  that 
party  no  less  than  th^  obligee  himself. 
It  is  submitted  that,  in  their  essence,  if 
not  in  their  technical  form,  transactions 
of  this  sort  are  tripartite  agreements. 
If  this  is  conceded  to  be  their  real  char- 
aeter,  it  would  seem  to  follow  that  the 
specific  detriment  which  the  promisee  in- 
curs by  assuming,  in  reliance  upon  the 
promisor's  undertaking,  the  risks  inci- 
dent to  becoming  the  obligee  of  the  third 
party,  should,  for  the  purposes  of  the 
application  of  the  principle  of  estoppel, 
be  deemed  to  constitute  qsecific  detri- 
ment as  between  the  promisor  and  prom- 
isee also.  In  this  point  of  view  the  con- 
clusion is  indicated  that  the  principle 
ought  to  be  treated  as  controlling  even 
though  no  such  detriment  is  disclosed 
by  the  particular  portion  of  the  agree- 
ment which  affects  merely  the  promisor 


and  promisee  themselves.  But  in  none 
of  the  cases  in  which  the  liability  of  the 
promisor  has  been  denied  was  the  at- 
tention of  the  court  directed  to  this  as- 
pect of  the  matter. 

The  foregoing  discussion  has  refer- 
ence merely  to  cases  in  which  the  action 
is  brought  by  the  promisee  against  the 
promisor.  Aji  essentially  different  situa- 
tion is  presented  where  recoupment  is 
claimed  from  the  person  for  whose  ad- 
vantage the  contract  was  made  by  the 
promisor,  after  the  obligation  under- 
taken by  him  has  been  discharged.  Un- 
der such  circumstances  the  defendant  is 
obviously  the  recipient  of  benefits  which 
will  raise  an  estoppel,  irrespectively  of 
the  nature  of  the  views  held  by  the  court 
with  regard  to  the  matters  considered 
in  the  preceding  paragraph.* 

Although,  strictly  speaking,  the  point 
is  outside  the  scope  of  this  monograph, 
it  may  be  advisable  to  refer  in  passing 
to  the  rule  thus  laid  down  in  a  New 
York  case  with  regard  to  the  liability 
of  a  guarantor  or  surety  of  an  ultra 
vires  contract:  'The  defendant  cannot 
be  permitted  to  show  that  this  bond  is 
invalid  on  the  ground  that  it  was  issued 
by  the  corporation  for  a  purpose  not  au- 
thorized by  its  charter.  The  guaranty  of 
payment  of  the  bond  by  the  defendant 
imports  an  agreement  or  undertaking 
that  the  makers  of  the  bond  were  com- 
petent t^  contract  in  the  manner  they 
have,  and  that  the  instrument  is  a  bind- 
ing obligation  upon  the  makers.''  ^* 


163  (oorporation  promised  to  pay  rent  owed 
by  third  person,  if  the  plaintiff  would 
cancel  that  person's  lease). 

*In  Baltimore  United  German  Bank  v. 
Katz  (1881)  57  Md.  128,  the  court,  com- 
menting upon  Lazear  v.  National  Union 
Bank  (1879)  52  Md.  78,  36  Am.  Rep.  355, 
remarked:  "We  do  sot  understand  that 
case  to  establish  that  where  there  is  entire 
privity  between  the  parties  recovery  may 
not  be  had.  In  that  case  the  suit  was  upon 
the  guaranty  of  the  defendant,  and  he  was 
not  found  to  have  been  privy  to  the  trans- 
action by  which  the  money  was  procured. 
The  distmction  is  material  and  substantial. 
It  is  the  person  who  actually  participates 
in  the  contract  that  is  to  be  held  liable  in 
the  case  of  an  executed  contract,  under  the 
rule  laid  down  in  the  authorities  cited." 
The  case  before  the  court  was  distinguished 
on  the  ground  that  the  defendant  had  in- 
dorsed the  note  in  question  with  the  knowl- 
edge that  it  was  to  be  discounted  by  the 
plaintiff  bank  when  he  had  indorsed  it. 
"Whether  he  received  the  money  personally 
<a  not  is  immaterial,  if  by  his  procurement 
someone  else  did  get  the  money  on  the 
faith  of  what  he  did.  It  was  all  one  trans- 
action." 


In  Western  Maryland  R.  Co.  v.  Blue  Ridge 
Hotel  Co.  (1905)  102  Md.  307,  2  L.R.A. 
(KS.)  887,  111  Am.  St.  Rep.  362,  62  Atl 
361  (guaranty  of  hotel  company's  bonds  by 
railway  company),  it  was  laid  down  that, 
in  order  that  the  principle  of  estoppel  may 
operate,  "the  fruits  or  benefits  of  the  con- 
tract must  have  been  received  from  the 
other  contracting  party,  and  not  from  out- 
side parties." 

» In  St.  Louis  Drug  Co.  v.  Robinson  (1888) 
10  Mo.  App.  588,  a  company  which  had 
been  compelled  to  pay  a  note  indorsed 
by  it  for  accommodation  of  defendant  was 
held  to  be  entitled  to  recover.  Only 
a  memorandum  report  of  this  case  is 
given,  and  it  is  not  stated  whether  the 
contention  was  raised  that  the  payment  by 
the  plaintiff  was  voluntary  in  such  a  sense 
as  to  preclude  him  from  enforcing  his 
claim.  It  is  apprehended  that  this  defense 
was  available,  in  view  of  the  doctrine  pre- 
viously laid  down  by  the  court  in  Lafayette 
Sav.  Bank  v.  St.  Louis  Stoneware  Co.  (1876) 
2  Mo.  App.  299  (see  note  6,  supra),  there 
being,  so  far  as  the  report  shows,  no  inde- 
pendent consideration  moving  between  the 
indorser  and  payee. 

lORemsen  v.  Graves  (1869)  41  N.  Y.  471, 
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47.  Express  representation  hy  the  ear' 
poration  that  the  contract  was  valid, 
effect  of. 

The  fact  that  the  corporation  had  ex- 
pressly assured  the  other  party  that  the 
contract  in  question  was  within  the  cor- 
porate powers,  and  that  this  represen- 
tation was  relied  upon,  has  sometimes 
been  adverted  to  as  an  element  which 
furnished  an  appropriate  foundation  for 
an  estoppel.*  Clearly  it  cannot  in  any 
event  possess  more  than  a  merely  cumu- 
lative significance  in  any  case  where  the 
rest  of  the  evidence  is  such  as  to  justify 
the  predication  of  an  estoppel  either  on 
the  ground  that  the  defendant  had  re- 
ceived the  benefits  of  the  contract,  or  on 
the  ground  that  the  plaintiff  had  suf- 
fered a  positive  detriment  from  entering 
into  it.  But  reliance  upon  it  as  a  dis- 
tinct element  would  seem  to  be  logically 
indefensible,  for  the  reason  that  the 
person  to  whom  the  representation  was 
made  must  be  assumed  to  have  the  same 
means  as  the  corporation  itself  regard- 
ing the  extent  of  its  contractual  capac- 
ity.    See  §  34,  supra,  and  §  58,  infra. 

4S,  Applicability  of  doctrine  in  respect 
to  public  corporations* 

In  a  treatise  of  very  high  authority 
we  find  the  following  statement:     "Up- 


on a  contract  which  is  ultra  vires  in  the 
true  sense  of  that  expression,  that  is, 
upon  a  contract  relating  to  matters  whol- 
.ly  outside  of  the  chartered  powers  of  the 
corporation,  there  is  no  liability  upon  the 
contract;  and  the  corporation  is  not  es- 
topped to  set  up  the  defense."  *  Pro- 
ceeding upon  the  theory  thus  propound- 
ed, some  of  the  courts  by  which  the 
doctrine  of  estoppel  has  been  adopted 
have  explicitly  declared  that  there  is  in 
respect  to  its  applicability  a  distinction 
between  public  and  private  corpora- 
tions.* A  general  discussion  of  this 
theory  would  carry  us  beyond  the  scope 
of  the  present  monograph.  All  that  is 
here  necessary  is  to  remind  the  practi- 
tioner that  it  is  not  universally  accept- 
ed.* 

4P.  Applicfihility  of  doctrine  in  respect 
to  quasi  public  corporations. 

The  theory  that  the  doctrine  of  es- 
toppel is  not  applicable  to  quasi  public 
corporations,  and  that  they  are  distin- 
guishable in  this  respect  from  private 
corporations,  has  been  propounded  in 
some  cases.*  The  consideration  to  which 
this  theory  is  referred  is  that  it  is  ex- 
pedient to  prevent  them  from  doing  acts 
which  may  disqualify  them  from  dis- 
charging their  duties  to  the  public*  But 


followed  in  Minneapolis  F.  &  M.  Mut.  Ins. 
Co.  y.  Norman  (1905)  74  Ark.  190,  109  Am. 
St.  Rep.  74,  85  S.  W.  229,  4  Ann.  Gas.  1045. 
As  to  the  general  rule  that  sureties  are 
estopped  from  denying  the  recitals  of  their 
bonds,  see  Brandt  on  Suretyship,  §  50. 

1  Williams  v.  Verity  (1903)  98  Mo.  App. 
664,  73  S.  W.  732;  Creditors'  Claim  & 
Adjustment  Co.  v.  Northwest  Loan  &  T. 
Co.  ante,  737. 

1 2  Dill.  Mun.  Corp.  4th  ed.  §  935. 

•  See,  for  example.  Brewer,  J.,  in  Chicago, 
R.  I.  &  P.  R.  Co.  V.  Union  P.  R.  Co.  (1891) 
47  Fed.  16;  United  States  Sav.  &  L.  Co.  v. 
Convent  of  St.  Rose  (1904)  66  C.  C.  A.  416, 
133  Fed.  354;  Kellogg- Mackay  Co.  v.  Havre 
Hotel  Co.  (1912)  118  C.  C.  A.  165,  199  Fed. 
727;  Burnes  v.  Burnes  (1904)  132  Fed.  485; 
Bradley  v.  Ballard  (1870)  55  111.  413,  8  Am. 
Rep.  656,  3  Mor.  Min.  Rep.  563;  East  St. 
Louis  V.  East  St.  Louis  Gaslight  &  Coke  Co. 
(1881)  98  111.  433,  38  Am.  Rep.  97  (Walker, 
J.,  in  concurring  opinion) ;  Valparaiso  v. 
Valparaiso  City  Water  Co.  (1903)  30  Ind. 
App.  316,  65  N.  E.  1063;  Atheam  v.  Inde- 
pendent Dist.  (1871)  33  Iowa,  105. 

For  some  remarks  with  regard  to  the 
Federal  cases  above  cited,  see  §  69,  infra. 

*  For  cases  in  which  the  doctrine  of 
estoppel  was  declared  to  be  applicable  in 
respect  to  municipal  corporations,  see  Pine 
Grove  Twp.  v.  Talcott  (1873)  19  Wall.  (U. 
S.)  066,  22  L.  ed.  227;  San  Antonio  v. 
Mehaffy  (1877)  96  U.  S.  312,  24  L.  ed.  816 
(arguendo) ;  Hitchcock  v.  Galveston  (1877) 
L.R.A.1917A. 


96  U.  S.  341,  24  L.  ed.  659;  Detroit  v.  De- 
troit City  R.  Co.  (1893)  56  Fed.  867;  Ai»- 
genti  V.  San  Francisco  (I860)  16  Cal.  255; 
Fremont  County  v.  Warner  (1900)  7  Idaho, 
367,  63  Pae.  106;  Weber  v.  Scott  County 
Agri.  Soc.  (1876)  44  Iowa,  239;  Coit  v.  Grand 
Rapids  (1898)  116  Mich.  499,  78  N.  W.  811; 
Wilkins  v.  New  York  (1894;  Com.  PI.)  9 
Misc.  610,  62  N.  Y.  S.  R.  89,  30  N.  Y.  Supp. 
424;  Kansas  City  ex  rel.  Diamond  Brick 
&  Tile  Co.  V.  Schroeder  (1906)  196  Mo.  281, 
93  S.  W.  405;  Allegheny  Citv  v.  MoClurkan 
(1850)  14  Pa.  82. 

In  Charlotte  Twp.  v.  Piedmont  Realty 
Co.  (1903)  134  N.  C.  41,  46  S.  E.  723,  it  was 
laid  down  that  the  doctrine  of  estoppel 
applies  even  where  the  contract  in  question 
was  made  with  a  municipal  corporation  in 
direct  violation  of  constitutional  restric- 
tion, or  of  the  law  of  public  policy.  But 
it  is  apparent  that  quite  apart  from  the 
significance,  if  any,  to  be  ascribed  to  the 
public  character  of  the  corporation,  this 
extreme  theory  is  irreconcilable  with  the 
rule  generally  recognized,  that  the  doctrine 
is  not  applicable  to  expressly  prohibited 
contracts. 

1  United  States  Sav.  &  L.  C!o.  t.  Convent 
of  St.  Rose  (1904)  66  C.  C.  A.  416,  133  Fed. 
354;  Quinby  v.  Consumers'  Gas  Trust  Co. 
(1905)  140  Fed.  362;  Kellogg-Mackay  Co. 
V.  Havre  Hotel  Co.  (1912)  118  C.  C.  A.  166, 
199  Fed.  727. 

•  Bowman  v.  Foster  ft  L.  Hardware  Oo* 
(1899;  C.  C.)  94  Fed.  592,  cited  in  White- 
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tlie  possibility  of  such  disqualification 
seems  altogether  too  remote  a  risk  to 
furnish  the  basis  of  a  general  rule;  and 
the  preponderance  of  authority  is  decid- 
edly in  favor  of  the  view  that  corpora- 
tions of  this  kind  come  within  the  scope 
of  the  principle  of  estoppel.* 

50.  Estoppel  as  affecting  the  right  of 
a  corporation  to  Ike  released  from  an 
ultra  vires  contract. 

It  is  obvious  that;  where  a  corporation 
brings  a  suit  of  which  the  specific  pur- 
pose is  the  annulment  of  an  ultra  vires 
contract,  or  in  which  a  claim  is  advanced 


which  cannot  be  enforced  unless  the  con* 
tract  is  treated  as  nonobligatory,  the 
ultimate  and  essential  question  presented 
is  whether  the  defendant  could  maintain 
an  action  upon  the  same  contract  againat 
the  plaintiff.  This  consideration  is  in- 
dicative of  one  of  the  g^unds  upon 
which  courts  which  accept  the  doctrine 
of  estoppel  have  proceeded  in  determin- 
ing the  remedial  rights  of  the  corpora- 
tion in  such  a  suit;  viz.,  that  it  "cannot 
repudiate  an  executed  contract  of  which 
it  has  received  the  benefits  on  the  ground 
that  such  contract  is  ultra  vires."  * 
But,  as  a  suit  of  this  description  is 


head  v.  American  Lamp  &  Brass  Co.  (1005) 
70  N.  J.  Eq.  581,  62  Atl.  564. 

S  In  the  following  cases  the  principle  was 
applied  without  any  question  being  raised 
as  to  its  applicability:  Arkansas  ft  L.  R. 
Co.  V.  Stroude  (1905)  77  Ark.  109,  113  Am. 
St.  Rep.  130,  91  8.  W.  18;  Peoria  &  S.  R. 
Oo.  y.  Thompson  (1882)  103  Dl.  187;  State 
Bd.  of  Agri.  v.  Citizens'  Street  R.  Co.  (1874) 

47  Ind.  407,  17  Am.  Rep.  702;  Hanna  v. 
Chicago,  R.  I.  &  P.  R.  Co.  (1913)  89  Kan. 
603,  132  Pac.  154;  Canal  &  C.  R.  Co.  v.  St. 
Charles  Street  R.  Co.  (1892)  44  La.  Ann. 
1069,  11  So.  702;  Dewey  v.  Toledo,  A.  A.  & 
N.  M.  R.  Co.  (1892)  91  Mich.  351,  61  N.  W. 
1063;  Singer  v.  St.  Louis,  K.  C.  &  N.  R.  Co. 
(1879)  6  Mo.  App.  427;  Camden  &  A.  R.  Co. 
v.  May's  Landing  &  E.  H.  CSty  R.  Co.  (1886) 

48  N.  J.  L.  630,  7  Atl.  623 ;  Bissell  ▼.  Michi- 
gan S.  &  N.  I.  R.  Cos.  (1860)  22  N.  Y.  268 
(under  theory  of  Chief  Justice  Comstock) ; 
Buffett  y.  Troy  &  B.  R.  Co.  (1869)  40  N.  Y. 
168;  Cunningham  v.  Massena  Springs  & 
Ft.  C.  R.  Co.  (1892)  63  Hun,  439,  44  N.  Y. 
S.  R.  723,  18  N.  Y.  Supp.  600,  affirmed  in 

(1893)  138  N.  Y.  614,  33  N.  E.  1082;  Usher 
V.  New  York  C.  &  H.  R.  R.  Co.  (1902)  76 
App.  Div.  422,  78  N.  Y.  Supp.  508,  affirmed 
in  (1904)  179  N.  Y.  644,  71  N.  E.  1141;  Oil 
Creek  &  A.  River  R.  Co.  v.  Pennsylvania 
Transp.  Co.  (1876)  83  Pa.  160,  2  Mor.  Min. 
Rep.  421;  Dorsett  v.  Black  Hills  Traction 
Co.  (1912)  30  S.  D.  420,  138  N.  W.  808,  Ann. 
Cas.  1916A,  846;  Texas  Western  R.  Co.  v. 
Gentry  (1888)  69  Tex  625,  8  S.  W.  98; 
Lottman  Bros.  Mfg.  Co.  v.  Houston  Water- 
works Co.  (1896)  —  Tex.  Civ.  App.  — ,  38 
S.  W.  857;  Miller  v.  Washington  Southern 
R.  Co.  (1895)  11  Wash.  414,  39  Pac.  673; 
Bigelow  v.  Chicago,  B.  &  N.  R.  Co.  (1899) 
104  Wis.  109,  80  N.  W.  95. 

In  Beach  v.  Wakefield  (1899)  107  Iowa, 
667,  76  N.  W.  688,  where  a  railway  com- 
pany had  incurred  a  debt  exceeding  the 
statutory  limit,  the  court  thus  dealt  with 
the  contention  that  the  doctrine  of  estoppel 
was  not  applicable:  "It  is  true  that  a  rail- 
road corporation  has  a  dual  character,  that 
in  many  respects  it  is  of  a  public  nature, 
p,nd  that  the  courts  will  not  enforce  against 
such  a  corporation  a  contract  which  will 
disable  it  from  performing  its  duties  to  the 
government  or  the  people.  .  .  .  But  we 
repeat  that  this  mortgage  has  no  such 
L.R.A.1917A. 


effect.  On  the  other  hand,  a  railroad  com- 
pany is  in  many  respects  a  purely  private 
corporation.  It  is  organized  in  this  state 
under  the  same  section  of  the  Code  which 
provides  for  the  incorporation  of  all  other 
companies  for  pecuniary  profit.  The  re- 
striction as  to  indebtedjiess  applies  to  all 
corporations  organized  under  this  section. 
Und€r  ordinary  circumstances,  we  see  no 
reason  for  distinguishing  between  them." 

1  Fidelity  Ins.  Co.  v.  German  Sav.  Bank 
(1905)  127  Iowa,  691,  103  N.  W.  968.  There 
the  court  rejected  the  contention  that  the 
acquisition  of  certain  stock  by  the  plaintiff 
company  in  the  defendant  bank  was  ultra 
vires,  and  that  plaintiff  was  therefore  en- 
titled to  disregard  it,  and  recover  from  the 
defendant  the  balance  of  plaintiff's  deposit 
in  the  bank  of  which  the  defendant  was  the 
successor. 

In  Mahaska  County  R.  Co.  v.  Des  Moines 
Valley  R.  Co.  (1870)  28  Iowa,  437, -where 
one  railroad  company  sought  to  recover  the 
franchises,  right  of  way,  and  roadbed  which 
it  had  sold  to  another  company,  the  grounds 
upon  which  the  plaintiff  was  held  to  be 
estopped  from  claiming  the  property  were 
thus  stated:  "The  stockholders  and  di- 
rectors stood  by  with  a  full  knowledge  of 
all  the  facts,  of  all  that  was  done,  of  their 
claims,  of  tlie  thousands  of  dollars  being 
expended  by  defendant,  of  the  fact  that 
defendant  was  day  after  day  placing  its 
property,  upon  the  faith  of  this  agreement, 
in  a  condition  that  constitutes  it  a  part, 
and  a  large  part,  of  a  very  extensive  and 
valuable  public  work;  and  upon  no  l^al  or 
equitable  principle  can  they  be  allowed  now 
to  recover  this  property." 

In  Iowa  Drug  Co.  v.  Sowers  (1908)  139 
Iowa,  72,  19  L.R.A.(N.S.)  115,  117  N.  W. 
300,  the  reasons  assigned  for  holding  that 
an  action  for  the  cancelation  of  the  shares 
held  in  the  plaintiff  company  by  the  defend- 
ant, who  had  sold  his  business  to  the  com- 
pany when  it  appointed  him  to  be  its  man- 
ager, was  not  maintainable,  were  thus 
stated:  "It  would  be  most  inequitable  for 
the  court  to  hold  that  the  plaintiff  could 
rescind  Uie  transaction  on  the  ground  of 
ultra  vires,  after  the  value  of  defendant's 
retail  business  had  been  destroyed  in  conse- 
quence of  the  express  request  of  plaintiff's 
board  of  directors,  in  order  to  secure  for 
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essentially  equitable  in  its  nature,  it  is 
clear  that,  in  another  point  of  view,  the 
inability  of  the  corporation  to  obtain  re- 
lief unless  it  consents  to  restore  the 
benefits  which  it  received  under  the  con- 
tract may  also  be  predicated  with  refer- 
ence to  the  general  principle,  ^^He  who 
seeks  equity  must  do  equity."*  Com- 
pliance with  this  principle  will  be  en- 
forced by  means  of  an  injunction,  if  the 
circumstances  are  such  as  to  render  that 
method  appropriate.' 

SI.  Stockholdera*  assent  consUJered  as 
an  element  raising  an  estoppel 
against  the  corporation  itself. 

An  adoption  of  the  principle  of  estop- 
pel, as  predicated  from  the  conduct  of  a 
corporation  acting  in  its  corporate  ca- 
pacity, seems  to  involve,  as  a  necessary 
concomitant,  an  acceptance  of  the  doc- 
trine that  an  estoppel  may  be  created  by 
assent  of  all  the  individual  stockholders 
to  the  ultra  vires  transaction  and  what 


was  subsequently  done  with  reference  to 
it.  For  this  view  there  is  explicit  au- 
thority. 

The  rule  prevailing  in  New  York  has 
been  thus  stated  in  a  leading  case:  '^In 
the  application  of  the  doctrine  of  ultra 
vires,  it  is  to  be  borne  in  mind  that  it 
has  two  phases:  One,  where  the  public 
is  concerned;  one,  where  the  question  is 
between  the  corporate  body  and  the 
stockholders  in  it,  or  between  it  and  its 
stockholders,  and  third  parties  dealing 
with  it  and  through  it  with  them.  When 
the  pubHc  is  concerned  to  restrain  a 
corporation  within  the  limit  of  the  pow- 
er given  to  it  by  its  charter,  an  assent 
by  the  stockholders  to  the  use  of  unau- 
thorized power  by  the  corporate  body 
will  be  of  no  avail.  ...  A  corpora- 
tion may  do  acts  which  affect  the  public 
to  its  harm,  inasmuch  as  they  are  per  se 
illegal  or  are  malum  prohibitum.  Then 
no  assent  of  stockholders  can  validate 
them.    It  may  do  acts  not  thus  illegal. 


itself  the  value  of  defendant's  exclusive 
services.*' 

In  Tierney  v.  Butler  (1909)  144  Iowa, 
653,  123  N.  W.  213,  an  action  brought  by 
the  trustees  in  bankruptcy  of  a  company 
to  procure  the  rescission  of  a  repurchase 
of  the  defendant's  shares,  effected  in  pursu- 
ance of  an  option  reserved,  was  held  not 
maintainable. 

In  Brown  v.  Atchison  (1888)  39  Kan.  37, 
7  Am.  St.  Rep.  515,  17  Pac.  465,  where  suit 
was  brought  by  a  municipal  corporation 
to  have  certain- bonds  canceled,  the  decision 
was  based  upon  the  principle  thus  enun- 
ciated: *' Where  a  contract  is  entered  into 
in  good  faith  between  a  corporation,  public 
or  private,  and  an  individual  person,  and 
the  contract  is  void  in  whole  or  in  part, 
because  of  a  want  of  power  on  the  part  of 
the  corporation  to  make  it,  or  to  enter  into 
it  in  the  manner  in  which  the  corporation 
enters  into  it,  but  the  contract  is  not 
immoral,  inequitable,  or  unjust,  and  the  con- 
tract is  performed  in  whole  or  in  part  by 
and  on  the  part  of  one  of  the  parties,  and 
the  other  party  receives  benefits  by  reason 
of  such  performance  over  and  above  any 
equivalent  rendered  in  return,  and  these 
benefits  are  such  as  one  party  may  lawfully 
render  and  the  other  party  lawfully  receive, 
the  party  receiving  such  benefits  will  be 
required  to  do  equity  toward  the  other  par- 
ty, by  either  rescinding  the  contract  and 
placing  the  other  party  in  statu  quo,  or  by 
accounting  to  the  other  party  for  all  bene- 
fits received  for  which  no  equivalent  has 
been  rendered  in  return;  and  all  this  should 
be  done  as  nearly  in  accordance  with  the 
terms  of  the  contract  as  the  law  and  equity 
will  permit."  The  court  cited  Paul  v. 
Kenosha,  22  Wis.  272,  94  Am.  Dec.  598, 
where  the  plaintiff,  who  had  purchased  the 
bonds  of  the  defendant,  which  were  void 
for  want  of  power  to  issue  them,  was 
L.R.A1917A. 


held  to  be  entitled  to  recover  the  amount 
paid. 

In  Graton  &  K.  Mfg.  Co.  v.  Redelsheimer 
(1902)  28  Wash.  370,  68  Pac.  879,  where  the 
action,  which  was  held  not  to  be  maintain- 
able, was  brought  to  recover  the  amount  of 
three  checks  drawn  in  favor  of  the  plaintiff 
company  and  payable  to  its  order,  the 
allegation  being  that  these  checks  were 
wrongfully  and  without  its  authority  in- 
dorsed in  its  name  by  its  agent,  and  de- 
livered to  the  defendant,  who  collected  the 
amounts  and  absconded  after  having  re- 
fused to  turn  over  the  proceeds  to  the 
plaintiff,  the  court  said:  ''The  doctrine 
of  ultra  vires,  so  far  as  we  are  aware,  has 
never  been  invoked  -  successfully  when  the 
purpose  was  to  permit  a  corporation  to  re- 
cover money  paid  by  it  for  the  purchase 
of  goods  ivhich  it  had  received  and  apropri- 
ated  lo  its  own  use." 

See  also  Garrison  Canning  Co.  v.  Stanley 
(1907)  133  Iowa,  57,  110  K.  W.  171;  Xorth- 
iand  Produce  Co.  v.  Stephens  (1911)  116 
Minn.  23,  133  N.  W.  95. 

sPor  cases  decided  on  this  footing,  see 
Memphis  &  L.  K  R.  Co.  v.  Dow  (1884) 
22  Blatchf.  48,  19  Fed.  388,  affirmed  in 
(1886)  120  XT.  S.  287,  30  L.  ed.  595,  7  Sup. 
Ct.  Rep.  482,  on  the  ground  that  the  bonds 
which  the  plaintiff  sought  to  annul  were  in- 
tra vires;  Jenson  v.  Toltec  Ranch  Co.  (1909) 
98  C.  C.  A.  60,  174  Fed.  86;  Wright  v. 
Hughes  (1889)  119  Ind.  324, 12  Am.  St.  Rep. 
412,  21  N.  E.  907;  Thompson  v.  Lambert 
(1876)  44  Iowa,  239;  Buford  v.  Keokuk 
Northern  Line  Packet  Co.  (1870)  69  Mo. 
611;  Pocantico  Waterworks  Co.  v.  Low 
(1897;  Sup.  Ct.  Spec.  Term)  20  Misc.  484, 
46  W.  Y.  Supp.  633 ;  Pittsburg,  J.  E.  &  E.  R. 
Co.  v.  Altoona  &  B.  C.  R.  Co.  (1000)  196 
Pa.  452,  46  Atl.  431. 

3  Atlantic  &  P.  Teleg.  Co.  v.  Union  P.  R. 
Co.   (1880)  1  McCrary,  541,  1  Fed.  748. 
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though  there  is  want  of  power  to  do 
them,  which  affect  only  the  interest  of 
the  stockholders.  They  may  be  made 
good  by  the  assent  of  the  stockholders, 
so  that  strangers  to  the  stockholders, 
dealing  in  good  faith  with  the  corpora- 
tion, will  be  protected  in  a  reliance  upon 
those  acts."^ 

This  statement  may  be  supplemented 
by  another,  extracted  from  the  opinion 
in  a  New  Jersey  case:  "In  a  case  in 
which  no  question  of  public  policy  is 
concerned,  and  therefore  the  rights  of 
the  state  or  of  the  public  are  not  in- 
volved, and  where  no  creditors  exist, 
and  all  of  the  stockholders  have  assent- 
ed to  the  action,  I  do  not  see  upon  what 
basis  the  plea  of  ultra  vires  can  be 
rested.  When  the  rights  of  the  state, 
the  public,  and  creditors  are  eliminated, 
and  only  the  rights  of  stockholders  are 
involved,  the  form  of  the  fictional  body 
termed  a  corporation  does  not  hamper 
the  court  in  the  least  in  dealing  with  the 
rights  of  the  parties.  And  that  which 
the  individuals  composing  the  corpora- 
tion might  do,  and  will  be  held  to  have 


done  among  themselves,  will  be  dealt 
with  without  regard  to  the  immaterial 
fact  that  they  were  members  of  a  fic- 
tional body.  No  citation  of  cases  is 
necessary  to  establish  the  well-settled 
doctrine  that  courts  of  equity  will  dis- 
regard the  corporate  form  where  justice 
requires  it,  and  its  retention  is  not  need- 
ed to  protect  some  interest  requiring 
protection.  To  permit  stockholders  of 
corporations  to  unanimously  make  a  dis- 
position of  the  corporate  property  where 
no  one  else's  rights  are  in  any  way  pre* 
judiced,  and  afterwards  to  repudiate 
their  action  upon  the  ground  that  it  was 
beyond  the  power  of  the  fictional  body 
to  do  the  act,  could  serve  no  useful  pur- 
pose, and  would  be  merely  available  in 
aid  of  fraud."  « 

Similar  views  have  been  expressed  in 
cases  decided  by  other  courts.' 

In  order  to  create  an  estoppel  against 
the  corporation  on  this  footing,  it  is  of 
course  necessary  that  all  the  stockhold- 
ers should  have  assented  to  the  contract 
in  question.^ 


iKent  V.  Quicksilver  Min.  Co.  (1879)  78 
N.  Y.  169,  4  Mor.  Min.  Rep.  47.  This  expo- 
sition of  doctrine  was  approved  In  Martin 
V.  Niagara  Falls  Paper  Mfg.  Co.  (1890)  122 
N.  Y.  165,  25  N.  E.  303 ;  Sheldon  Hat  Block- 
ing Co.  V.  Eickemeyer  Hat  Blocking  Mach. 
Co.  (1882)  90  N.  Y.  607. 

For  a  case  in  which  the  same  doctrine 
was  applied  by  an  inferior  court,  see 
Pocantico  Waterworks  Co.  v.  Low  (1897; 
Sup.  Ct.  Spec.  Term)  20  Misc.  484,  46  N.  Y. 
Supp.  635. 

In  First  Nat.  Bank  v.  Guardian  Trust  Co. 
(1906)  187  Mo.  494,  70  LJl.A.  79,  86  S.  W. 
109,  the  court,  after  quoting  the  passage 
in  the  text,  remarked:  "The  conclusions 
reached  in  this  case,  however,  do  not  rest 
upon  the  doctrine  of  ratification,  and  it  is 
unnecessary  to  express  an  opinion  as  to  our 
approval  of  this  sweeping  rule  announced 
in  the  case  cited  by  the  New  York  court 
upon  that  subject;  the  weight  of  authority 
and  the  better  reasons  seem  to  be  that, 
where  the  corporation  has  absolutely  no 
authority  to  perform  the  act,  the  ratifi- 
cation by  the  stockholders  would  not  make 
it  valid."  This  language  presumably  refers 
to  the  later  of  the  New  York  cases,  and  as 
nothing  was  sai^  about  the  earlier  one,  we 
are  left  in  doubt  as  to  whether  the  court 
intended  to  intimate  that  its  expression  of 
disapproval  covered  only  the  theory  that  an 
ultra  vires  contract  can  be  ratified,  or  to 
condemn  also  the  notion  of  an  indirect  vali- 
dation by  means  of  an  estoppel. 

2  Perkins  v.  Trinity  Realty  Co.  (1905)  60 
N.  J.  Eq.  731,  61  Atl.  167.  One  of  the  prece- 
dents cited  was  Breslin  v.  Fries-Breslm  Co. 
(1903;  Err.  &  App.)  70  N.  J.  L.  274,  58  Atl. 
313.  There  the  invalidity  of  the  contract 
L.R.A.1917A. 


in  question  arose  from  a  merely  formal  de- 
fect; but  the  court  adopted  the  general 
statement  in  4  Thompson  on  Corporations, 
§  5269,  which  is  quoted  at  the  beginning  of 
the  next  section.  The  Kent  Case,  note  1, 
supra,  was  also  cited  with  approval. 

'Central  Trust  Co.  v.  Columbus,  H. 
Valley  &  T.  R.  Co.  (1898)  87  Fed.  81S; 
Murphy  v.  Arkansas  &  L.  Land  &  Improv. 
Co.  (1899)  97  Fed.  723;  Butterworth  v. 
Kritzer  Mill.  Co.  (1897)  116  Mich.  1,  72  N. 
W.  990;  Boyce  v.  Montauk  Gas  Coal  (Ik>. 
(1892)  37  W.  Va.  73,  16  S.  E.  601. 

''If  for  any  cause  all  of  the  shareholders 
in  a  corporation  are  not  entitled  to  this 
defense,  it  will  necessarily  result  that  their 
trustee  [i.  e.,  the  corporation]  could  not 
invoke  it  for  their  benefit."  Lincoln  Court 
Realty  Co.  v.  Kentucky  Title  Sav.  Bank  & 
T.  Co.  (1916)  169  Ky.  840,  186  S.  W.  158, 
citing  the  Perkins  Case,  note  2,  supra,  and 
approving  the  following  statement  in  C!ook 
on  Corporations,  7th  ed.  vol.  1,  §  3,  p.  16: 
''The  old  theory  of  a  corporation  was  that 
it  could  not  legally  do  anything  in  excess 
of  its  express  and  implied  powers,  but  the 
modern  view  is  that  a  private  corporation 
may  if  all  its  stockholders  assent  and  if 
creditors  are  paid." 

The  above  cited  Federal  cases  are,  it 
should  be  observed,  some  of  the  rather  large 
number  of  those  in  which  the  inferior  Fed- 
eral courts  have  disregarded  the  theory  of 
the  Supreme  Court  with  regard  to  estoppel. 
They  are  therefore  of  no  weight  as  prece- 
dents except  in  state  courts  which  accept 
the  principle  of  estoppel. 

4  Pittsburg  &  S.  R.  Co.  v.  Allegheny  Coun- 
ty (1875)  79  Pa.  211,  where  it  was  observed 
that,     while     the     assenting     shareholders 
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62.  ^^  against  the  assenting  stocJchold' 

era, 

(a)  In  oases  where  it  is  sought  to 
oharee  stoekliolders  witli  liability 
on  the  oontraot. 

In  a  well-known  text-book  it  is  laid 
down  that  "the  body  of  stockholders  are 
in  substance  the  corporation,  that  estop- 
pels are  concurrent  as  between  the  stock- 
holders and  the  corporation — in  other 
words,  that  whatever  will  estop  the 
stockholders  will  estop  the  corporation, 
and  whatever  will  estop  the  corporation 
will  estop  the  stockholders."  ^  This  gen- 
eral rule  has  been  applied  in  several 
cases  in  which  it  was  held  or  assumed 
that  stockholders  were  individually  lia^ 
ble,  because  the  defense  of  ultra  vires 
was  not  available  to  the  corporation  it- 


self under  the  givoa  circumstaxMses.* 
This  consideration  is  manifestly  opera- 
tive and  controlling  irrespective  of 
whether  the  defendant  stockholder  has 
or  has  not  acted  so  as  to  create  an  es- 
toppel against  himself  personally.  But 
such  conduct  may  constitute,  and  has 
often  been  specified  as  constituting,  an 
independent  ground  for  imposing  lia- 
bility upon  him.  In  this  point  of  view 
he  will  be  precluded  from  alleging  the 
invalidity  of  the  contract,  where  the  ev- 
idence establishes  his  assent  to  the 
contract  in  question,'  or  his  acceptance 
of  benefits  accruing  from  it,*  or  both 
these  facts,  as  is  usually  the  actual  situa- 
tion, whether  they  are  both  mentioned  or 
not.^  He  may  also  be  held  liable  on  the 
ground  of  his  having  participated  as  an 


might  be  estopped  from  impugning  the  va- 
lidity of  a  BubBcription  contract,  yet,  "as 
it  could  not  affect  such  as  did  not  assent  to 
it,  or  those  who  subsequently  subscribed,  an 
estoppel  could  not  be  worked  against  the 
company." 

14  Thomp.  Corp.  Ist  ed.  §  6269,  quoted 
with  approval  in  Breslin  v.  FrieB-Breslin 
Co.  (1903)  70  N.  J.  L.  274,  68  Atl.  313. 

•  Main  V.  Casserly  (1885)  67  Cal.  127,  7 
Pac.  426;  Ossipee  Hosiery  &  Woolen  Mfg. 
Co.  V.  Canney  (1874)  64  N.  H.  295;  Indiana 
V.  Woram  (1843)  6  Hill  (N.  Y.)  33,  40  Am. 
Dec.  378.  See  also  Kipp  v.  Miller  (1910) 
47  Colo.  612,  135  Am.  St.  Rep.  236,  108  Pac. 
164,  where,  however,  the  court  was  clearly 
mistaken  in  distinguishing  the  case  of  Ward 
V.  Joslin  (1901)  186  U.  S.  142,  46  L.  ed. 
1093,  23  Sup.  Ct.  Rep.  807,  as  being  one  in 
which  liability  was  denied  for  the  reason 
that  neither  the  bank  in  which  the  defend- 
ant was  a  stockholder,  nor  the  defendant 
himself,  derived  any  benefit  from  the  trans- 
action under  review.  That  case  really  pro- 
ceeded upon  the  broad  doctrine,  accepted  by 
the  Federal  Supreme  CJourt,  that  the  defense 
of  ultra  vires  cannot  be  excluded  by  the 
operation  of  the  principle  of  estoppel.  See 
§  68,  infra. 

In  Shiflett  v.  John  W.  Kelly  &  Co.  (1916) 
16  Ga.  App.  91,  84  S.  E.  606,  where  the 
action  was  brought  to  recover  for  supplies 
furnished  to  the  steward  of  a  locker  club 
operated  by  a  fraternal  insurance  company, 
he  was  held  liable  as  having  warranted  his 
authority.  The  liability  of  all  the  indi- 
vidual members  of  the  club  was  also  af- 
firmed. 

For  a  case  in  which  a  stockholder  was 
held  to  be  estopped  from  denying  the  va- 
lidity of  the  organization  of  the  corporation, 
see  McDonnell  v.  Alabama  Gold  L.  Ins.  Co. 
(1888)   85  Ala.  401,  5  So.  120. 

*  Lurton,  J.,  in  Central  Trust  Co.  v.  Col- 
umbia, H.  Valley  &  T.  R.  Co.  (1898)  87  Fed. 
815;  Wells  v.  Northern  Trust  Co.  (1902) 
195  ni.  288,  63  N.  E.  136;  Fourth  Nat.  Bank 
V.  Olney  (1886)  63  Mich.  63,  29  N.  W.  513; 
Clark  V.  E.  C.  Clark  Mach.  Co.  (1908)  151 
Mich.  416,  115  N.  W.  416;  Cole  v.  Cole 
L.R.A.1917A. 


Realty  Co.  (1912)  169  Mich.  347,  135  N.  W. 
329;  Live  Stock  Asso.  v.  Levy  (1886)  22 
Jones  &  S.  (N.  Y.)  32. 

«  Citizens'  State  Bank  v.  Hawkins  (1896) 
18  C.  C.  A.  78,  34  U,  S.  App.  423,  71  Fed. 
369  (receipt  of  dividends:  but  this  decision 
is  not  consistent  with  the  more  recent  rul- 
ings of  the  Supreme  Court) ;  Mitchell  v. 
Beckman  (1883)  64  Cal.  117,  28  Pac.  110 
(receipt  of  dividends) ;  Kipp  v.  Miller 
(1910)  47  Colo.  598,  135  Am.  St.  Rep.  236, 
108  Pac.  164  (receipt  of  profits  of  ultra 
vires  business  which  stockholders  knew  to 
be  carried  on);  Browning  v.  MuUins  (1890) 
12  Ky.  L.  Rep.  41,  13  S.  W.  427;  Heironimus 
V.  Sweeney  (1896)  83  Md.  146,  33  L.R.A.  99, 
55  Am.  St.  Rep.  333,  34  Atl.  823  (enjoyment 
of  benefits  of  loan) ;  McNab  v.  McNab  &  H. 
Mfg.  Co.  (1891)  62  Hun,  18,  16  N.  Y.  Supp. 
448,  affirmed  in  (1892)  133  N.  Y.  687,  31 
N.  iS.  627  (receipt  of  dividends) ;  Leigh  ton 
V.  Leighton  Lea  Asbo.  (1911)  74  Misc.  229, 
131  N.  Y.  Supp.  663,  reversed  in  (1911)  146 
App.  Div.  266,  130  N.  Y.  Supp.  935  (enjoy- 
ment of  benefits  of  certain  method  of  trans- 
acting business). 

For  cases  in  which  the  receipt  of  benefits 
was  assigned  as  the  ground  for  enforcing 
the  liability  of  companies  as  stockholders 
in  other  companies,  see  Strong  v.  O'Neill 
(1879)  Fed.  Cas.  No.  13,543a;  McCarthy  v. 
Lavasche  (1878)  89  111.  270,  31  Am.  Rep.  83 
(estoppel  against  averring  that  charter  was 
unconstitutional) ;  Goodland  v.  Bank  of 
Darlington  (1898)  74  Mo.  App.  365;  Hunt 
V.  Hauser  Malting  Co.  (1906)  95  Minn.  206, 
103  N.  W.  1032. 

In  Assets  Realization  Co.  v.  Howard 
(1911;  Sup.  Ct.  Eq.  Term)  70  Misc.  651, 
127  N.  Y.  Supp.  798,  it  was  held  that  a 
stockholder  in  a  bank,  who  was  also  a 
depositor,  did  not,  by  accepting  payment 
of  his  deposit,  estop  himself  from  contesting 
the  validity  of  a  liquidation  agreement  in- 
volving a  transfer  of  the  bank's  assets  to 
another  bank. 

fi  "It  is  equally  well  settled  that  when  the 
stockholders  assent  to  such  contract,  and 
the  avails  of  the  contract  are  used  for  thair 
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official  of  the  oorporation  in  the  exeen- 
tion  of  the  oontnust.^ 

(b)  Is  oases  where  stookltolders  are 
seekisB  an  aiuiiilment  of  the  con* 
tract. 

The  authorities  so  far  cited  include 
only  cases  in  which  it  was  sought  to  af- 
fect shareholders  with  a  personal  lia- 
bility. But  the  discussion  of  the  subject 
would  be  incomplete  without  a  ref- 
erence to  the  analogous  cases  in  which 
the  principle  of  an  estoppel,  as  predi- 
cated from  the  acceptance  of  benefits,  is 
treated  as  a  ground  for  refusing  relief 
to  stoekhoiders  who  are  seeking  to  have 
an  ultra  vires  contract  annulled,^  or  to 
restrain  its  performance.''    The  estoppel  1 


in  sneh  cases  manifestly  takes  effect  only 
as  regards  such  stockholders  as  have  as- 
sented, expressly  or  impliedly,  to  what 
has  been  done  in  pursuance  of  the  eon- 
tract.*  Moreover,  if  the  contract  is  di- 
visible, their  assent  does  not  create  any 
estoppel  except  in  respect  of  the  portion 
which  has  been  already  executed.  This 
partial  performance  does  not  prevent 
them  from  maintaining  a  suit  for  the 
cancelation  of  the  unperformed  residue.® 
Compare  the  cases  cited  in  §  3,  supra. 

The  principle  of  estoppel  may  also  be 
successfully  invoked  where  the  object  of 
the  stockholders  was  to  procure  a  dec- 
laration that  the  corporation  was  an 
illegal  body,*^  or  that  the  transaction  of 


benefit,  they  cannot  avoid  such  contract.'' 
Witter  v.  Grand  Rapids  Flouring  Mill  Co. 
(1891)  78  Wis.  646,  47  N.  W.  729. 

In  Sumner  v.  Marcy  (1847)  3  Woodb.  & 
M.  105,  Fed.  Cas.  No.  13,600,  the  conclusions 
of  the  court  were  thus  stated:  "I  think  the 
company  transcended  its  legitimate  powers 
in  buying  the  shares,  but  do  not  think  that 
a  stockholder  can,  in  law,  be  exonerated 
from  his  statutory  responsibility  In  cases 
generally,  however  much  he  may  individual- 
ly resist  or  protest  against  a  purchase.  If 
he  still  continues  a  member,  not  selling  out 
or  abandoning  his  membership  before  the 
purchase,  and  the  purchase  is  found  to  have 
been  legal,  the  legal  consequences  must  at- 
tach to  him,  however  indisposed  he  was 
towards  the  transaction.  He  must  not  re- 
main a  member,  in  such  a  case,  and  take 
the  benefit  of  the  purchase.  If  he  does, 
he  must  bear  its  burden  as  imposed  by  law, 
when  the  purchase  is  legal." 

6  In  Moss  V.  Averell  (1863)  10  N.  Y.  449, 
where  the  action  was  brought  against  the 
president  of  a  company,  the  court  thus 
stated  its  conclusions:  "The  defendant 
signed  the  contract  and  the  notes  as  presi- 
dent of  the  corporation.  He  thus  affirmed 
the  transaction  to  have  been  authorized  by 
the  corporation,  and  to  be  such  a  one  as 
they  had  a  right  to  enter  into.  On  well* 
settled  principles,  he  is  estopped  to  assert 
its  invalidity.  The  act  on  his  part 
amounts  to  an  assertion  that  the  corpora- 
tion had  a  right  to  make  the  purchase,  and 
that  the  proper  managing  agents  of  the  cor- 
poration had  authorized  it  to  be  made." 

SaDimpfel  v.  Ohio  &  M.  R.  Co.  (1879)  9 
Biss.  127,  Fed.  Cas.  No.  3,918;  Bridges  v. 
Southern  Bell  Teleph.  Co.  (1911)  136  6a. 
261,  71  S.  E.  161;  Traer  v.  Lucas  Prospect- 
ing Co.  (1904)  124  Iowa,  107,  99  N.  W.  290; 
Kent  V.  Quicksilver  Min.  Co.  (1879)  78  N. 
Y.  159,  4  Mor.  Min.  Rep.  47 ;  Hill  v.  Atlantic 
&  N.  C.  R.  Co.  (1906)  143  N.  C.  539,  9 
LJl.A.(N.S.)  606,  55  S.  E.  854;  McCampbell 
V.  Fountain  Head  R.  Co.  (1903)  111  Tenn, 
66,  102  Am.  St.  Rep.  731,  77  S.  W.  1070; 
Steger  v.  Davis  (1894)  8  Tez.  Civ.  App.  23, 
27  S.  W.  1068. 

In  Wormser  v.  Metropolitan  Street  R.  Co. 
L.R.A.1917A. 


(1906)  184  N.  Y.  83,  112  Am.  St.  Rep.  596, 
76  N.  E.  1036,  6  Ann.  Cas.  123,  affirming 
(1904)  98  App.  Div.  29,  90  N.  Y.  Supp.  714, 
the  law  was  thus  laid  down:     "Where  the 
objection  to  the  acts  of  a  corporation  is 
that  they  are  ultra  vires,   without  being 
either  mala  prohibita  or  mala  in  se,  a  stock- 
holder cannot  maintain  an  action  in  his  own 
behalf  based  on  such  objection,  where  he 
himself,   with  knowledge  of  the  character 
of  the  acts,  has  acquired  and  accepted  pe- 
cuniary benefits  thereunder.     Whether  his 
conduct  in  so  doing  constitutes  an  estoppel 
in  the  strict  sense  of  that  term,  or  a  quasi 
estoppel,  as  Mr.  Bigelow  puts  it  (Bigelow, 
Estoppel,  4th  ed.  chap.  19),  or  be  denomi- 
nated merely  an  acquiescence  or  an  election 
or  the  assumption  of  a  position  inconsistent 
with  an  attack,  makes  no  essential  differ- 
ence here.     The  point  is  that  the  seeking 
and    acceptance    of    a    substantial    benefit 
which  would  be  unavailable  to  the  stock- 
holders except  as  a  result  of  the  acts  which 
he  would  attack  as  ultra  vires  preclude  him 
from  assailing  those  acts  on  that  ground. 
A  litigant   is  not  at   liberty   to  deny  the 
validity  of  a  contract,  which  is  neither  pro- 
hibited by  law  nor  evil  in  itself,  after  he 
has  knowingly  sought  and  obtained  pecuni- 
ary advantages,  pay,  or  compensation  under 
and  by  virtue  of  such  contract." 

7Venner  v.  Atchison,  T.  &  S.  F.  R.  Co. 
(1886)  28  Fed.  581. 

*McConnell  v.  Combination  Min.  &  Mill. 
Co.  (1904)  30  Mont.  239,  104  Am.  St.  Rep. 
703,  76  Pac.  194,  affirmed  on  rehearing  in 
(1906)  31  Mont.  563,  79  Pac.  248. 

0  Tippecanoe  County  v.  Lafayette,  M.  & 
B.  R.  Co.  (1875)  60  lad.  86  (suit  to  avoid 
traffic  agreement  extending  over  ninty-nine 
years). 

10  Johnson  v.  Mercantile  Trust  &  D.  Co. 
(1894)  94  6a.  324,  21  S.  E.  676  (on 
demurrer).  The  conclusions  of  the  court 
were  thus  stated:  "These  stockholders 
who  are  now  complaining  stood  by  and  saw 
the  powers  of  this  company  increased  by 
the  legislature  and  its  name  changed,  and 
made  no  objection.  They  knew  for  nearly 
^ve  years  that  it  was  performing  all  the 
acts  of  a  corporation,  running  its  road,  con- 
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the  corporate  business  in  another  state 
was  unauthorized.^^ 

It  is  scarcely  necessary  to  point  out 
that  in  many  of  the  cases  in  which  the 
ratio  decidendi  has  been  an  estoppel, 
the  evidence  is  such  as  to  justify  also  the 
inference  of  such  laches  as  will  justify 
a  court  in  holding  the  action  not  to  be 
maintainable.^^ 

62a.  Doctrine  of  estoppel  treated  as  a 
ground  for  reftising  injunction  to  re-- 
strain  an  action  at  law. 

If  the  circumstances  are  such  as  to 
create  an  estoppel  against  interposing 
the  defense  of  ultra  vires  in  a  pending 
action  against  the  corporation,  there  is 
clearly  no  ground  upon  which  a  court 
can  entertain  an  application  for  an  in- 
junction to  restrain  the  proceedings.^ 

63.  Doctrine  of  estoppel  considered 
with  reference  to  the  common'law 
rule  which  precludes  a  tenant  of 
real  estate  from  denying  his  land- 
lord's title. 

In  a  case  involving  a  claim  for  the 
rent  accruing  under  a  lease  of  the  prop- 
erty  and  privileges  of  a  corporation,  it 
was  held  that,  irrespective  of  whether 
the  lease  was  ultra  vires  or  not,  the 
lessee  was,  so  far  at  all  events  as  the 
contract  had  been  executed,  estopped  un- 
der an  elementary  principle  of  the  law 
of  landlord  and  tenant,  from  contesting 
the  validity  of  the  conveyance  by  which 
he  had  acquired  possession  of  the  leased 
property.*  Contrast  the  doctrine  laid 
down  in  §  31,  supra. 

S4.  Applicability  of  doctrine  in  cases 
where  the  state  is  the  complainant. 

In  a  case  where  proceedings  instituted 
by  a  corporation  to  cancel  a  tax  imposed 
for  the  privilege  of  exercising  its  fran- 
chise were  held  not  to  be  maintainable, 
the   court  proceeded  upon   the  ground 


that  ''the  relator  ohose  to  avail  itself  of 
the  advantages  of  having  the  title  to  the 
230  acres  taken,  held,  and  conveyed  by 
a  corporation,  and  it  is  therefore  es- 
topped to  claim  as  against  the  state  that 
it  has  no  franchise  authorizing  it  to  deal 
in  real  property."  * 

IX.  Rationale  of  the  doctrine  that  a 
corporation  which  has  received  the 
benefits  of  an  ultra  vires  contract 
cannot  resist  an  action  -brought  to 
enforce  it. 

SS.  Doctrine  based  upon  an  asaum,€d 
distim^ion  betumen  ultra  vires  and  iU 
legal  contracts. 

This  aspect  of  the  doctrine  under  re- 
view has  been  discussed  in* an  earlier 
subtitle,  and  does  not  require  any  fur- 
ther  notice  in  the  present  connection. 

SO.  Doctrine   referred   to   the   concep- 
tion  of  an  estoppel. 

The  inability  of  a  defendant  to  avail 
himself  of  the  plea  of  ultra  vires  in  an 
action  brought  upon  a  contract  which 
the  plaintiff  has  performed  on  his  side 
is,  in  the  great  majority  of  instances, 
referred  explicitly  to  the  conception  of 
an  estoppel  predicated  from  the  receipt 
and  retention  of  the  benefits  of  the  con- 
tract. The  cases  which  sustain  this 
statement  have  been  tabulated  in  §  42, 
supra. 

57.  Objections    to     this    theory:     {1) 
Predication  of  an  estoppel  virtually 
operates  so  as  to  validate  a  prohibit^ 
ed  contract, 

A  court  which  declares  that  a  corpora- 
tion may  be  estopped  from  interposing 
the  defense  of  ultra  vires  virtually  com- 
mits itself  to  the  theory  that  a  contract 
invalid  in  its  inception  may  in  efEect  be 
validated  by  subsequent  conduct.  Such 
a  theory  is  plainly  opposed  to  all  l^al 


tracting  debts,  and  issuing  bonds;  and  now 
that  the  corporation  has  failed  to  pay  the 
interest  on  its  bonds  and  has  been  put 
into  the  hands  of  a  receiver,  these  stock- 
holders come  forward  and  claim  that  it  was 
an  illegal  cori)oration,  and  that  their  part 
of  the  propel  ty  belonging  to  the  original 
corporation  is  not  bound  for  these  debts. 
To  allow  this  claim  would  be  manifest  in- 
justice, and  no  court  of  conscience  should 
allow  it." 

11  Rio  Grande  Cattle  Co.  v.  Burns  (1891) 
82  Tex.  60,  17  S.  W.  1043. 

18  See,  for  example,  Lancaster  County  v. 
Lincoln  Auditorium  Asso.  (1910)  87  Neb. 
87,  127  N.  W.  228;  Hill  v.  Atlantic  &  N. 
C.  R.  Co.  (1906)  143  N.  C.  582,  9  L.R.A. 
(N.S.)  606,  55  S.  E.  854. 
L.R.A.1917A. 


1  For  a  case  involving  such  a  situation, 
see  Bradley  v.  Bullard  (1870)  55  111.  417,  8 
Am.  Rep.  656,  3  Mor.  Min.  Rep.  563. 

1  Woodruff  v.  Erie  R.  Co.  (1883)  93  N.  Y. 
609. 

1  People  ex  rel.  Coney  Island  Jockey  Club 
V.  Sohmer  (1913)  155  App.  Div.  842,  140 
N.  Y.  Supp.  507,  affirmed  in  (1914)  210  N. 
Y.  549,  104  N.  E.  1137.  See  also  People  ex 
rel.  Tiffany  &  Co.  v.  Campbell  (1894)  144  H. 
Y.  166,  38  N.  E.  990,  and  People  ex  rel. 
Western  Electric  Co.  v.  Campbell  (1895)  145 
N.  Y.  587,  40  N.  E.  239.  In  these,  however, 
the  conception  of  an  estoppel  was  not  ex- 
plicitly relied  upon. 
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analogy.^  In  any  jnrisdiotion  in  which 
it  is  held  that  the  contract  cannot  be 
validated  by  a  voluntary  ratification, — 
the  only  position  which  is  tenable 
from  a  strictly  logical  standpoint, — 
this  objection  seems  to  be  decisive.  It 
is  palpably  inconsistent  to  take  the  posi- 
tion that  liability  may  be  predicated  on 
the  ground  of  what  is,  for  practical  pur- 
poses, though  of  course  not  in  a  precise 
juristic  sense,  a  ratification  predicated 
in  invitum,  but  cannot  be  asserted  on  the 


ground  of  a  voluntary  ratification.*  Yet 
the  anomaly  of  such  a  position  has  never, 
so  far  as  the  present  writer  is  aware, 
been  discussed  by  any  of  the  courts 
which  apply  the  doctrine  of  estoppeL' 
They  have  simply  ignored  the  anomaly, 
or,  it  may  be,  failed  to  realize  its  exist- 
ence.* 

This  difficulty,  of  course,  does  not  pre- 
sent itself  in  any  jurisdiction  in  which 
the  doctrine  is  avowedly  accepted,  "that 
a  corporation  may  ratify  even  an  ultra 


lln  Hood  y.  New  York  &  N.  H.  R.  Co. 
(1853)  22  Conn.  502,  9  Am.  Neg.  Cas.  149, 
the  court  said:  ''It  is  a  question  of  power 
under  the  charter;  and  however  individuals 
may  be  liable  and  estopped,  who  untruly 
hold  themselves  out  as  clothed  with  power, 
the  defendants  cannot  be  estopped  on  any 
such  principle  of  law  known  to  the  court. 
The  notion  of  an  estoppel  in  pais,  to  which 
class,  if  any,  this  estoppel  belongs,  pro- 
ceeds on  the  idea  of  acquiescence  or  con- 
sent; a  consent  expressly  or  impliedly  given 
by  the  party  claimed  to  be  estopped.  Of 
course,  there  must  be  a  legal  possibility, 
or  there  can  be  no  real  or  supposed  acqui- 
escence and  consent."  There  is  an  obvious 
want  of  precision  in  this  statement,  so  far 
as  it  bases  the  notion  of  an  estoppel  upon 
a  consent,  expressed  or  implied.  But  it  is 
suggestive  of  the  real  situation;  viz.,  that 
the  domains  of  fact  within  which  the  con- 
cepts of  acquiescence  and  estoppel  are  oper- 
ative are  coextensive. 

In  East  St.  Louis  v.  East  St.  Louis  Gas- 
light &  Coke  Co.  (1881)  98  111.  415,  Walker, 
J.,  made  the  following  remarks  in  a  con- 
curring opinion:  ''It  must  follow  that  if 
a  contract  by  a  corporate  body  is  void  for 
the  want  of  power  to  make  it,  such  a  body 
is  equally  powerless  to  ratify  it,  or  to  per- 
form acts  that  would  estop  it  from  assert- 
ing its  invalidity.  There  must  be  the  same 
quantum  of  power  to  ratify  a  void,  as  is 
required  to  enter  into  a  binding,  contract. 
The  stream  can  never  rise  higher  than  its 
source,  and  a  contract  void  for  want  of 
power  cannot  be  ratified  or  the  body 
estopped,  where  the  power  is  only  the  same 
and  no  greater  than  when  it  was  first  exe- 
cuted. This  would  seem  to  be  axiomatic; 
but  I  am  fully  aware  that  some  courts  of 
respectability  have  announced  an  opposite 
rule,  and  some  text  writers  have  followed 
such  decisions.  But  I  can  never  indorse  the 
doctrine,  and  dissent  to  it  in  its  entire 
length  and  breadth." 

In  Platter  v.  Elkhart  County  (1885)  103 
Ind.  361,  2  N.  E.  644,  the  court  remarked: 
"The  acts  of  officers  cannot  bind  the  local 
public  by  estoppel  wherd  the  officers  per- 
forming these  acts  cannot  bind  them  by  a 
direct  contract.  It  would  be  strange,  in- 
deed, if  an  estoppel  could  validate  a  sale 
of  property  made  in  violation  of  law,  since, 
to  allow  an  estoppel  to  so  operate,  would 
frustrate  the  purpose  of  the  statute  and 
enable  the  officers  to  do  by  indirect  means 
L,R.A.1917A. 


what  they  could  not  do  by  direct  proceed- 
ings." The  significance  of  this  statement 
lies  large^  in  the  fact  that  it  was  made  in 
a  state  in  which  the  principle  of  estoppel 
is  fully  recognized  with  regard  to  private 
corporations. 

<  Nevertheless,  in  a  state  in  which  the 
doctrine  of  estoppel  is  fully  accepted,  we 
find  the  opinion  expressed  that,  if  the  leases 
which  it  was  the  object  of  the  suit  to  annul 
were  ultra  vires,  the  plaintiff  had  no  power 
to  ratify  them  by  accepting  rent.  Ogdens- 
burgh  &  L.  C.  R  Co.  v.  Vermont  &  C.  R.  Co. 
(1875)  4  Hun  (N.  Y.)  268,  6  Thomp.  &  C. 
488.  See  also  the  Indiana  case  cited  in  note 
1,  supra. 

>The  remarks  of  Walker,  J.,  quoted  in 
note  1,  supra,*  were,  it  will  be  noticed, 
neither  indorsed  nor  criticized  by  the  otiier 
members  of  the  court,  who  apparently  ap- 
proved the  principle  of  estoppel. 

4  It  seems  somewhat  strange  to  find 
snch  remarks  as  the  followiiq^  in  opinions 
delivered  in  cases  in  which  the  doctrine  of 
an  estoppel  was  recognized. 

''A  contract  ultra  vires  the  charter  is 
void,  and  cannot  be  made  valid  by  any  sub- 
sequent act  of  the  corporation,  because  there 
is  no  residuary  power  to  confirm  it*  What 
they  could  not  make,  they  cannot  confirm. 
A  void  act  can  never  become  valid,  merely 
because  it  remains  unquestioned."  Tippe- 
canoe County  V.  Lafayette,  M.  &  B.  R.  Co. 
(1875)  50  Ind.  112. 

"Nor  does  the  liability  of  the  company 
rest  upon  the  doctrine  of  ratification.  In 
its  ordinary  legal  acceptation  ratification 
applies  to  such  contracts  as  a  party  has  au- 
thority to  make.  Repeated  affirmations  of 
a  contract  by  one  who  has  no  authority  to 
enter  into  it  cannot  supply  the  requisite  au- 
thority. But  acquiescence  in  it,  upon  which 
the  other  party  acts,  may,  and  does,  upon 
settled  legal  principles,  preclude  the  parties 
from  starting  the  question  of  power  as  be- 
tween themselves.  There  is,  in  fact,  a  sub- 
sisting contract  actually  executed  in  due 
and  legal  form,  which,  under  the  rule  stated, 
is  unimpeachable  except  at  the  instance 
of  the  state.  It  is  thus,  in  legal  contem- 
plation, impressed  with  the  vigor  and  inci- 
dents of  a  valid  contract  as  between  the 
parties,  and  there  is  no  difficulty  in  enforc- 
ing it  in  a  suit  at  law.''  Camden  &  A.  R. 
Co.  V.  May's  Landing  &  E.  H.  City  R.  Co. 
(1886)   48  N.  J.  L.  569,  7  Atl.  623. 
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vires  aet  so  as  to  bind  itself  when  it 
has  received  and  retained  benefits  on  ac- 
count thereof."  *  Nor  does  it  cause  any 
embarrassment  to  a  court  which  applies 
the  doctrine  that  an  ultra  vires  contract 
is  binding  upon  the  corporation  when- 
ever the  evidence  shows  that  it  was  made 
with  the  assent  of  all  the  stockholders 
of  the  corporation  in  question  (see  §  50, 
supra) ;  or  that  they  took  no  active  steps 
to  protect  their  interests  after  having 
had  an  opportunity  to  ascertain  that  it 
had  been  made,  or  that  the  agent  of  the 
corporation  had  with  their  acquiescence 


engaged  in  the  unauthorized  business  or 
enterprise  to  which  it  was  incident.®  If 
their  contemporaneous  assent  or  subse- 
quent acquiescence  is  regarded  as  oper- 
ating so  as  to  validate  the  contract,  it 
would  be  an  unreasonable  refinement  to 
deny  that  such  validation  may  be  effect- 
ed by  the  subsequent  conduct  of  the  cor- 
poration itself,  acting  as  such.  But 
while  a  court  which  accepts  one  or  other 
of  the  doctrines  just  adverted  to  may 
escape  the  dilemma  which  besets  a  court 
which  adheres  to  the  doctrine  of  es- 
toppel and  at  the  same  time  refuses  to 


ftBobzin  v.  Gould  Balance  )(alve  Ck>. 
(1908)   140  Iowa,  744,  118  N.  W.  40. 

6  In  BlBsell  V.  Michigan  S.  &  N.  I.  R.  Cos. 
(1860)  22  N.  Y.  258,  Comstock,  Ch.  J.,  ob- 
served: "If  these  acts  were  an  abuse  of 
power,  the  shareholders  had  ample  oppor- 
tunity to  prevent  or  arrest  the  abuse.  But 
no  complaint  from  them  has  ever  been 
heard,  and  their  acquiescence  must  be  pre- 
sumed." 

In  Buifett  v.  Troy  &  B.  R.  R.  Co.  (1862) 
36  Barb.  (N.  Y.)  420,  affirmed  in  (1869)  40 
N.  Y.  168,  the  two  grounds  upon  which  the 
defense  of  ultra  vires  was  held  not  to  be 
available  were  thus  stated:  '^(1)  The 
defendant  had  been  long  engaged  in  this 
stage  business, — ^indeed,  ever  since  it  had 
existed  as  a  corporation.  This  appears 
from  the  evidence.  It  must  be  pre- 
sumed to  have  been  known  to  the  stock- 
holders, who  never  in  any  way  arrested  it. 
(2)  It  must  also  be  presumed,  from  the 
absence  of  evidence  to  the  contrary,  that 
the  stockholders  participated  in  the  benefits 
of  this  arrangement,  and  thus  approved  and 
adopted  the  unauthorized  acts  of  their  di- 
rectors and  managers.  In  this  particular 
instance  they  did  the  same  thing  as  taking 
the  money  of  the  plaintiff  and  agreeing  to 
transport  him  safely  to  Troy." 

In  Bradley  v.  Ballard  (1870)  65  lU.  413, 

8  Am.  Rep.  666,  3  Mor.  Min.  Rep.  663,  the 
court,  contrasting  the  liabilities  of  mimici- 
pal  and  private  corporations,  said  with 
regard  to  the  latter:  *lf,  to  increase  their 
profits,  they  embark  in  enterprises  not  au- 
thorized by  their  charter,  still,  as  to  third 
persons,  and  when  necessary  for  the  ad- 
vancement of  justice,  the  stockholders  will 
be  presumed  to  have  assented,  since  it  is  in 
their  power  to  restrain  their  officers  when 
they  transgress  the  limits  of  their  chartered 
authority." 

In  Denver  F.  Ins.  Co.  v.  McClelland  (1886) 

9  Colo.  26,  69  Am.  Rep.  134,  9  Pac.  771, 
the  court  said:  "While  admitting  the  ex- 
cess of  proper  authority,  we  think,  on  prin- 
ciple and  the  weight  of  modern  decisions, 
that  if  the  stockholders,  whose  business  it 
is  to  see  that  their  own  managing  officers 
act  within  the  proper  scope  of  their  powers, 
either  expressly  or  by  silence  impliedly,  as- 
sent to  acts  done  on  their  behalf  in  excess 
of  authority,  they  should  be  held  estopped 
to  deny  that  such  acts  were  authorized." 
L.R.A.1917A. 


In  Sherman  Center  Town  Co.  v.  Morris 
(1890)  43  Kan.  282,  19  Am.  St.  Rep.  134, 
23  Pac.  669,  it  was  observed:  "After  a 
corporation  has  enjoyed  the  benefit  of  a 
contract  or  other  arrangement  made  in  good 
faith  with  any  of  its  regular  agents,  it  is 
but  fair  that  every  reasonable  presumption 
should  be  made  in  order  to  hold  the  trans- 
action binding  upon  the  company.  Under 
these  circumstances,  the  acquiescence  of  the 
shareholders  may  often  be  presumed,"  the 
court  citing  2  Morawetz,  Priv.  Corp.  §  632. 

In  Watts  v.  Equitable  Mut.  Life  Asso. 
(1900)  111  Iowa,  90,  82  N.  W.  441,  the 
court  declared  that  "it  is  the  duty  of  stock- 
holders or  members  of  a  corporation  to 
know  what  their  own  officers  or  managers 
are  doing,  and  how  they  are  and  havo 
been  conducting  the  business  of  the  corpora- 
tion," and  that,  if  the  plaintiflf  was  actually 
chargeable  with  notice,  '4t  is  but  fair  that 
his  comembers  shall  be  held  to  have  liad 
full  knowledge  of  the  contract  with  him." 

In  Continental  F.  Asso.  v.  Masonic  Temple 
Co.  (1901)  26  Tex.  Civ.  App.  139,  62  S.  W. 
930,  the  court  reasoned  thus:  "The  members 
of  this  corporation  were  presumably  cog- 
nizant of  the  fact  that  the  company  was 
insuring  outside  of  the  state,  and  must 
have  known  that  in  so  doing  it  was  acting 
beyond  its  powers.  They  could  have  taken 
steps  to  prevent  the  exercise  of  such  acts 
by  electing  officers  who  would  keep  its  busi- 
ness within  its  charter,  or  by  taking  pro- 
ceedings to  dissolve  the  corporation  for  such 
excesses.  Under  these  circumstances  it 
would  be  more  just  and  equitable  that  the 
loss  should  fall  upon  them  rather  than  that 
the  one  thus  insuring  in  good  faith  should 
lose  his  insurance." 

In  Hunt  V.  Hauser  Malting  Co.  (1903) 
90  Minn.  282,  96  N.  W.  85,  the  court 
reasoned  thus:  "Assuming,  as  we  must, 
that  the  defendant  had  no  right  to  pur- 
chase the  stock,  it  was  open  to  the  stock- 
holders to  repudiate  such  action  when  they 
heard  of  it,  or  for  the  state  to  interfere; 
but  imder  the  allegations  of  the  complaint 
these  acts  were  adopted  and  ratified  by  de- 
fendant's officers  and  stockholders,  and  we 
are  unable  to  find  any  good  argument,  rest- 
ing upon  just  considerations  of  fair  play 
and  common  honesty,  which  should  r*»lieve 
it  from  the  burdeiis  it  would  not  have  in- 
curred but  for  its  own  wrongful  conduct.'* 
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ooneede  that  an  ultra  vires  contract  can 
be  validated  by  ratification,  it  is  never- 
theless obvious  that  these  doctrines  are 
themselves  of  very  disputable  soundness, 
to  say  the  least.  It  is  not  easy  to  see 
upon  what  logical  ground  a  contract 
which,  ex  hypothesi,  never  acquired 
a  legal  existence,  can  be  held  to  be  con- 
vertible into  an  enforceable  obligation 
either  through  the  subsequent  conduct  of 
the  corporation  itself,  or  by  the  action 
of  persons  who,  in  a  juristic  sense,  are 
distinct  from  it. 

^^.  -^(2)  Estoppel  predicated  as  to  a 
sUtuUion  which  lacks  an  essential 
element  of  that  concept. 

Another  objection  to  the  admission  of 
the  principle  of  estoppel  as  a  controlling 
factor  in  cases  of  the  type  under  discus- 
sion is  suggested  by  the  consideration 
that  one  of  the  essential  elements  of  an 


estoppel,  as  it  is  commonly  defined  and 
understood,  is  the  misleading  of  the 
party  in  whose  favor  the  estoppel  is 
predicated.^  Where  an  ultra  vires  con- 
tract is  in  question,  there  is  apparently 
no  ground  upon  which  such  misleading 
can  be  implied  consistently  with  the  gen- 
eral rule  that  one  who  deals  with  a  cor- 
poration is  presumed  to  have  notice  of 
the  extent  and  character  of  its  powers. 
See  §§2  and  34,  supra.  So  far  as  ap- 
pears from  the  language  ordinarily  used 
by  the  courts,  the  presumption  contem- 
plated by  this  rule  is  one  of  law,  and 
not  merely  of  fact.  Even  in  jurisdic- 
tions in  which  the  doctrine  of  an  es- 
toppel prevails,  tfie  imputation  of  notice 
has  been  affirmed  without  qualification, 
and  in  a  form  which  renders  immaterial 
the  question  whether  the  statute  which 
defines  the  powers  of  a  given  corpora- 
tion is  public  or  private.'  The  difficulty 
of  reconciling  the  doctrine  with  the  pre- 


l"An  estoppel  can  never  arise  by  impli- 
cation alone  exeept  from  some  conduct 
which  induces  action  in  reliance  upon  it,  to 
an  extent  that  renders  it  a  fraud  to  recede 
from  what  the  party  has  been  induced  to 
expect."  Security  Ins.  Go.  v.  Fay  (1871) 
22  Mich.  468,  7  Am.  Rep.  670,  quoted  with 
approval  in  Montgomery  v.  Whitbeck 
(1903)   12  N.  D.  385,  96  N.  W.  327. 

"It  is  well  settled  that  where  both  the 
parties  to  a  transaction  have  equal  knowl- 
edge, or  means  of  knowledge,  of  all  the 
facts,  there  can  be  no  valid  estoppel.'*  Leon- 
ard V.  American  Ins.  Co.  (1884)  97  Ind. 
299,  quoted  in  Platter  ▼.  Elkhart  County 
(1885)  103  Ind.  360,  2  N.  £.  544. 

"The  rule  is  that,  to  constitute  a  valid 
estoppel  by  conduct,  there  must  be  knowl- 
edge on  the  part  of  the  person  to  be  es- 
topped, and  a  want  of  knowledge  on  the 
part  of  the  party  relying  on  the  estoppel, 
and  there  can  be  no  estoppel  when  there  is 
notice  or  knowledge  on  the  part  of  the  per- 
son relying  upon  the  estoppel."  Franklin 
Nat.  Bank  v.  Whitehead  (1898)  149  Ind. 
660,  39  L.R.A.  726,  63  Am.  St.  Rep.  302,  49 
N.  E.  692. 

The  notion  of  a  deception  practised  upon 
a  person  with  imperfect  knowledge  of  the 
conditions  is  clearly  involved  by  implica- 
tion in  the  following  passage,  which  is  a 
locus  classicus  upon  the  subject:  "Where 
one  by  his  word  or  conduct  wilfully  causes 
another  to  believe  in  the  existence  of  a 
certain  state  of  things,  and  induces  him  to 
act  on  that  belief,  so  as  to  alter  his  own 
previous  position,  the  former  is  concluded 
from  averring  against  the  latter  a  different 
state  of  things  as  existing  at  the  same 
time."  Lord  Denman  in  Pickard  v.  Sears 
(1837)  6  Ad.  &  El.  469,  112  Eng.  Reprint, 
179,  11  Eng.  Rul.  Gas.  78. 

Compare  also  the  following  words  of  Lord 
Blackburn  in  Burkinshaw  v.  Nicolls  (1878) 
L  R.  3  App.  Cas.  (Eng.)  1026:  "When 
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a  person  makes  to  another  the  representa- 
tion, *I  take  upon  myself  to  say  such  and 
such  things  do  exist,  and  you  may  act  upon 
the  basis  that  they  do  exist,'  and  the  other 
man  does  really  act  upon  that  basis,  it 
seems  to  me  that  it  is  of  the  very  essence 
of  justice  that,  between  those  two  parties, 
their  rights  should  be  regulated  not  by  the 
real  state  of  the  facts,  but  by  that  con- 
ventional state  of  facts  which  the  two  par- 
ties agree  to  make  the  basis  of  their  action; 
and  that  is  what  I  apprehend  is  meant 
by  estoppel  in  pais  or  homologation." 

In  Laws  of  England  (Halsbury),  sub  voce 
"Estoppel,"  vol.  13,  p.  323,  we  find  the  fol- 
lowing statement:  "Where  one  has  either 
by  word  or  conduct  made  to  another  a  rep- 
resentation of  fact,  either  with  knowledge 
of  its  falsehood  or  with  the  intention  that 
it  should  be  acted  upon,  or  has  so  conduct- 
ed himself  that  another  would,  as  a  rea- 
sonable man,  understand  that  a  certain  rep- 
resentation of  fact  was  intended  to  be 
acted  on,  and  that  other  has  acted  on  such 
representation  and  thereby  altered  his  posi- 
tion to  his  prejudice,  an  estoppel  arises 
against  the  party  who  made  the  representa- 
tion, and  he  is  not  allowed  to  aver  that  the 
fact  is  otherwse  than  he  represented  it  to 
be." 

'"Everyone  knows  that  corporations  are 
artificial  creations  existing  by  virtue  of 
law,  and  organized  for  purposes  defined  in 
their  charters;  and  he  who  deals  with  one 
of  them  is  chargeable  with  notice  of  the 
purpose  for  which  it  was  formed ;  and  when 
he  deals  with  agents  or  officers  of  one  of 
them,  he  is  bound  to  know  their  powers 
and  the  extent  of  their  authority.  Corpora- 
tions, like  natural  persons,  are  bound  only 
by  the  acts  and  contracts  of  their  agents 
done  and  made  within  the  scope  of  their 
authority."  Alexander  v.  Cauldwell  (1880) 
83  N.  Y.  480,  4  Mor.  Min.  Rep.  660.  See 
also  Jemison  v.  Citizens'  Sav.  Bank  (1890) 
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sumption  is  manifest.^  In  faet  the  pres- 
ent writer  has  no  hesitation  in  saying 
that  it  seems  to  him  to  be  insuperable, 
as  long  as  the  presumption  of  knowledge 
concerning  the  powers  of  a  corporation 
is  r^arded  as  one  of  law.'* 

Some  courts  which  have  recognized  the 
impropriety  of  predicating  an  estoppel 


in  cases  where  knowledge  of  the  actual 
condition  is  imputable  have  advanced 
the  somewhat  surprising  proposition  that 
the  application  of  that  principle,  al- 
though logically  erroneous  under  such 
circumstances,  is  defensible  on  the 
ground  that  it  is  productive  of  equitable 
results.^    This  loose  method  of  dealing 


122  N.  Y.  140,  9  L.R.A.  708,  19  Am.  St. 
Rep.  482,  25  N.  E.  264,  in  which  similar 
phraseology  was  used. 

In  Veeder  v.  Mudgett  (1884)  95  H.  Y. 
296,  the  court  thus  expressed  its  approval  of 
the  decision  in  Scovill  v.  Thayer  (1881)  105 
U.  S.  143,  26  L.  ed.  968:  "Under  the  law 
of  Kansas,  no  company  like  that  then  before 
the  court  could  increase  its  capital  to  more 
than  double  an  amount  originally  author- 
ized. The  capital  was  sought  to  bo  in- 
creased in  excess  of  that  amount.  As 
against  creditors  it  was  claimed  to  be  a 
valid  increase  by  the  operation  of  an  estop- 
pel,  but  the  court  ruled  otherwise,  and 
justly,  for  the  very  foundation  of  an  es- 
toppel, the  misleading  of  creditors  to  their 
injury,  was  wanting.  The  latter  knew  and 
were  bound  to  know  that  no  power  existed 
to  so  increase  the  capital,  and  therefore 
that  it  was  not  increased;  and  hence  they 
were  not,  and  could  not  be  misled." 

So  far  as  regards  the  question  of  imputed 
notice,  these  New  York  cases  have  appar- 
ently destroyed  the  authority  of  Moss  v. 
Averell  (1853)  10  N.  Y.  449,  where  a  rul- 
ing that  the  indorsee  of  a  note  was  not 
chargeable  with  knowledge  of  the  extent  of 
the  powers  of  the  corporation  by  which  it 
was  made  was  put  upon  the  ground  that 
the  corporation  was  a  private  one. 

It  would  seem  that  no  attempt  has  yet 
been  made  to  reconcile  the  language  quoted 
above  with  the  position  taken  in  the  New 
York  cases  cited  in  note  6,  infra. 

For  another  case  in  which  the  dootrine 
of  estoppel  has  been  assumed  to  be  consist- 
ent with  the  rule  respecting  imputed  notice, 
as  formulated  in  the  above  quoted  pass- 
ages, see  First  Nat.  Bank  v.  D.  Kiefer  Mill. 
Co.  (1893)  95  Ky.  97,  23  S.  W.  676.  See 
also  American  Southern  Nat.  Bank  v.  Smith 
(1916)  170  Ky.  612,  186  S.  W.  482,  where 
a  lender  was  held  to  be  chargeable  with 
constructive  notice  of  the  charter  limita- 
tion upon  the  corporate  power  of  borrow- 
ing. But  the  doctrine  itself  was  not  ap- 
plied in  the  case. 

Ck>nfu8ion  of  thought  could  scarcely  be 
carried  further  than  in  the  following  re- 
mark: "The  contract  was  one  which  the 
company  had  no  power  to  make;  and,  as 
the  assured  must  take  notice  of  the  laws 
of  the  state  and  the  articles  of  incorporation 
adopted  thereunder,  it  follows  that  appel- 
lant cannot  recover,  unless  it  he  on  the 
theory  of  estoppel."  Mutual  Guaranty  F. 
Ins.  Co.  V.  Barker  (1899)  107  Iowa,  148, 
70  Am.  St.  Rep.  149,  77  N.  W.  868  (the 
italics  are  ours). 

•  So  manifest  that  IMr.  Morawetz  has 
deemed  himself  warranted  in  declaring  that 
L.R,AJ917A. 


the  doctrine  under  which  a  claimant  is  en- 
titled to  enforce  an  ultra  vires  contract 
which  he  has  performed  on  his  side  "is  not 
founded  on  the  doctrine  of  estoppel,  as  has 
sometimes  been  asserted/*  Priv.  Corp.  §  692. 
This  statement  was  quoted  in  Bowman 
Dairy  Co.  v.  Mooncy  (1890)  41  Mo.  App. 
665;  but  a  sufficient  answer  to  it  is  that 
the  majority  of  the  American  courts  have 
actually  declared  that  that  doctrine  is  the 
basis  of  the  rule.  The  weight  of  judicial 
authority  for  the  theory  rejected  by  the 
learned  author  is  therefore  too  great  to  be 
ignored,  whatever  may  be  the  opinion  of  a 
critic  regarding  its  merits.  The  alternative 
basis  favored  by  Mr.  Morawetz  is  dis- 
cussed in  §  60,  infra. 

8iL  The  following  remarks  are  worth  quot- 
ing in  this  connection,  although  the  court 
which  made  them  was  one  of  inferior  juris- 
diction merely:  ''Since  the  plaintiff  is  con- 
clusively presumed  to  know  the  limits  of 
defendant's  powers  (Alexander  v.  Cauld- 
well  (1881)  83  N.  Y.  480,  5  Mor.  Min.  Rep. 
650),  it  might  be  difficult  to  understand 
how,  consistently  with  familiar  principles, 
he  can  be  admitted  to  say  that  he  acted 
upon  the  faith  of  the  validity  of  the  con- 
tract; i.  e.,  in  the  belief  that  it  was  not  in 
excess  of  the  corporate  powers.  The  de- 
fense of  ultra  vires  is  proposed  to  be  ex- 
cluded by  operation  of  an  estoppel;  but  the 
authority  of  a  corporation  to  contract  de- 
pends on  the  construction  of  its  charter, 
and  that  is  matter  of  law.  But  a  mistake 
of  law  merely  cannot  be  the  foundation  of 
an  estoppel,  because,  since  all  are  conclu- 
sively held  to  know  the  law,  the  party  al- 
leging the  estoppel  cannot  pretend  to  have 
incurred  detriment  by  reliance  on  a  mis- 
understanding or  misrepresentation  of  the 
law.  Ignorantia  juris,  quod  quisque  scire  ten- 
etur,  neminem  excusat,  is  an  operative  prin- 
ciple throughout  the  whole  province  of  juris- 
prudence. Broom,  Legal  Maxims,  233." 
Schurr  v.  New  York  &  B.  Suburban  Invest. 
Co.  (1892;  C.  P.)  18  N.  Y.  Supp.  454. 

4  In  Harris  v.  Independence  Gas  Co. 
(1907)  76  Kan.  750,  13  L.R.A.(N.S.)  1171, 
92  Pac.  1123,  after  stating  that  certain 
cases  cited  had  been  criticized  for  the  use 
they  make  of  the  word  ''estoppel"  as  de- 
scriptive of  the  principle  upon  which  they 
were  based,  continued  thus:  "It  is  argued 
that,  as  a  corporation  must  know  the  terms 
of  its  own  charter,  and  as  one  dealing  with 
it  is  charged  with  like  knowledge,  neither 
party  to  an  ultra  vires  contract  can  be 
misled  in  that  respect,  and  therefore  there 
must  always  be  lacking  an  essential  ele- 
ment of  what  could  with  technical  accuracy 
be  called  'estoppel/     This,   however,  is  a 
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with  legal  concepts  is  extremely  unsatis- 
factory. It  is  somewhat  strange,  more- 
over, that  a  court  which  doubted  wheth- 
er the  expression  ^'estoppel"  could  be 
accurately  used  in  this  connection  should 
not  have  been  led  to  question  the  cor- 
rectness of  the.  rule  which  is  based  upon 
the  supposition  that  an  estoppel  may  be 
predicated. 

Other  courts  have  taken  refuge  in  the 
theory  that  the  rule  as  to  imputed  no- 
tice of  corporate  powers  holds  only  ''in 
cases  where  the  act  done  was  wholly 
void,  because  of  an  absolute  want  of 
power  to  sustain  it,  and  in  cases  where 
considerations  of  public  policy  inter- 
vene," and  not  in  cases  where  *'the  act 
is  voidable  only,"  a  description  which  in 
the  case  cited  was  assumed  to  be  appli- 
cable to  the  borrowing  of  an  unauthor- 
ized amount  of  money.*  But  manifestly 
there  is  no  juristic  ground  upon  which 
such  a  distinction  can  be  based,  if  the 


general  principle  is  accepted  that  a  per- 
son dealing  with  a  corporation  is  bound 
to  acquaint  himself  with  the  extent  of  its 
contractual  powers.  Other  courts  have 
evaded  the  logical  dilemma  by  treating 
the  presumption  of  knowledge  as  being 
merely  one  of  fact.  This  was  in  effect  the 
position  taken  by  Comatock,  Oh.  J.,  in 
the  leading  case,  in  which  he  laid  it  down 
that  '*the  corporation  would  ...  be 
estopped  from  setting  up  the  defense  in 
a  case  where  the  other  party  to  the  con- 
tract could  not  be  presumed  to  be  cog- 
nizant of  the  excess  of  power."*  The 
same  conception  ali^  underlies  the  rea- 
soning of  the  courts  in  other  cases.'' 
But  no  adequate  reason  has  yet  been 
suggested  why  ultra  vires  contracts 
should  be  excepted  from  the  operation 
of  the  general  principle  that,  where  the 
remedial  rights  of  parties  to  contracts 
prohibited  by  the  legislature  are  in  ques- 


mere  question  of  terminology.  The  require- 
ment that  one  shall  be  consistent  in  con- 
duct, shall  not  occupy  contradictory  posi- 
tions, shall  not  retain  the  advanta^s  of  a 
transaction  and  reject  its  burdens,  is  often 
spoken  of  as  a  form  of  estoppel.  The  term 
jls  eonvenient,  and,  if  inaccurate,  is  not 
misleading.  This  rule  of  estoppel  affords  a 
good  workinff  hypothesis  to  accomplish  just 
results.  If  it  fails  to  accomplish  all  that 
might  be  desired  in  a  practical  way,  it  is 
because  it  is  not  made  sufficiently  far- 
reaching." 

B  Beach  v.  Wakefield  (1890)  107  Iowa, 
667,  76  N.  W.  688,  78  N.  W.  197. 

6Bi8sell  y.  Michigan  S.  &  N.  L  R.  Cos. 
(1860)  22  N.  T.  258.  This  r^nark  was  ap- 
proved in  Boyce  v.  M<mtauk  Oas  Coal  Co. 
(1892)  37  W.  Va.  73,  16  S.  E.  601.  For 
another  case  in  which  stress  was  laid  upon 
the  impossibility  of  discovering  the  illegal- 
ity of  the  transaction,  see  Washington  L. 
Ins.  Co.  V.  Clason  (1900)  162  N.  Y.  306,  56 
N.  E.  755. 

7  In  Denver  F.  Ins.  Oo.  v.  McClelland 
(1885)  9  Colo.  11,  69  Am.  Rep.  134,  9  Pac. 
771,  the  right  of  the  plaintiff  to  maintain 
an  action  upon  an  unauthorised  policy  of 
insurance  was  affirmed  in  an  elaborate  opin- 
ion which  contains  the  following  passage: 
^'The  point  was  strongly  insisted  upon  by 
counsel  for  appellant  in  argument,  that  one 
dealing  with  a  corporation  is  bound  to 
know  the  extent  of  its  powers  to  contract, 
that  the  corporate  name  itself  indicates  the 
scope  of  its  business,  and  the  record  of  its 
charter  or  articles  of  incorporation  fur- 
nishes notice  of  the  extent  and  limitation 
<of  its  corporate  powers  and  authority  to 
-contract.  While,  as  a  general  proposition, 
this  is  true,  yet  it  must  be  conceded  that 
this  constructive  notice  is  of  a  very  vague 
and  shadowy  character.  Everyone  may 
have  access  to  the  statutes  of  the  states 
Affecting  companies  incorporated  there- 
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under,  and  to  their  articles  of  incorporation, 
but  to  impute  a  knowledge  of  the  probable 
construction  the  courts  would  put  upon 
these  statutes  and  articles  of  incorporation, 
to  determine  questions  raised  upon  a  given 
contract  proposed,  is  carrying  the  doctrine 
of  notice  to  an  extent  which  can  only  be 
denominated  preposterous.  .  .  .  That 
the  appellee  [plaintiff]  was  ignorant  of  tlie 
truth  of  the  matter  of  want  of  authority 
in  the  company  is  not  denied  by  the  appel- 
lant company,  except  by  an  inference  which, 
it  is  argued,  is  to  be  drawn,  that  the  ar- 
ticles of  incorporation  and  the  record  there- 
of furnished  constructive  notice  of  the  ex- 
tent of  authority  of  said  company.  But  it 
seems  to  us  that  such  an  inference  is  re- 
butted by  the  presumption  fairly  arising 
from  the  nature  of  the  transaction,  that 
the  appellee  would  not  have  paid  his  money 
for  the  performance  of  a  promise  which  he 
knew  was  void;  that  its  performance  could 
not  be  enforced,  and  that  his  money  would 
be  utterly  thrown  away.  That  the  offer 
of  the  appellant  to  insure,  and  the  repre- 
sentations made  to  induce  the  appellee  to 
enter  into  the  contract  of  insurance,  were 
made  with  the  intent  that  the  appellee 
should  act  thereon,  is  self-evident  from  the 
nature  of  the  transaction  and  the  accept- 
ance by  the  appellee  of  the  offer  so  made 
by  the  appellant;  and  that  the  appellee 
was  induced  to  act  upon  the  offer  and  rep- 
resentations so  made  is  equally  apparent, 
for  the  act  was  an  obvious  sequence  of  the 
inducement." 

This  decision  was  followed  in  Watts  v. 
Equitable  Mut.  Life  Asso.  (1900)  111  Iowa, 
90,  82  N.  W.  411,  where  it  was  unsuccess- 
fully contended  by  the  defendant  that  a 
life  insurance  contract  was  not  enforceable 
because  "the  articles  of  incorporation  were 
in  themselves  notice  to  him  that  his  con- 
tract was  not  in  strict  accord  with  their 
terms,  and  that  he  was  paying  smaller  as- 
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tion,  the  presumption  of  knowledge  as 
to  of  their  character  is  irrebuttable. 
Apparently  it  is  only  in  cases  which  in- 
volve ultra  vires  contracts  that  courts 
have  expressed  the  opinion  that  the  dif- 
ficulty which,  under  the  given  circum- 
stances, would  have  been  experienced  in 
ascertaining  the  fact  of  illegality,  was 
an  element  to  be  considered  in  deter- 
mining whether  knowle^e  of  that  ille- 
gality should  be  imputed.* 

&9,  '^  (3)    Estoppel   ordinarily   predi' 
cated  frofn  acts  which  transcenil  the 
powers  both  of  the  corporation  and  of  \ 
the  corporate  agents. 

A  third  objection  to  an  acceptance  of 
the  theory  of  an  estoppel  is  that,  in  most 
of  the  instances  in  which  it  has  been 
recognized,  its  application  has  involved 
a  contravention  of  the  general  rule  of 
law  that,  where  an  agent  has  exceeded 
his  authority  in  making  a  contract,  the 
principal  cannot  be  charged  with  lia- 
bility on  the  ground  of  estoppel,  unless 
his  subsequent  conduct  was  such  as  to 
preclude  him  from  denying  that  the 
agent  was  acting  as  his  representative.  ^ 


So  far  as  can  be  ascertained  from  the 
reports  of  oases  of  the  class  with  which 
we  are  now  concerned,  that  acceptance 
of  the  benefits  which  was  held  to  estop 
the  corporation  from  raising  the  defense 
of  ultra  vires  has  usually  been,  as  a  mat- 
ter of  fact,  an  acceptance  not  by  the  cor- 
poration itself  acting  in  a  corporate  ca- 
pacity, but  by  its  directors  or  executive 
officers,  either  those  who  originally  en- 
tered into  the  contract  or  their  succes- 
sors. Under  these  circumstances  it  is 
clear  that  the  conditions  contemplated 
by  the  rule  just  mentioned  do  not  exist. 
In  cases  of  this  type,  therefore,  the  in- 
ference of  liability  on  the  defendant's 
part  is  drawn  with  reference  to  a  situa- 
tion which  seems  clearly  to  import  non- 
liability; viz.,  that  certain  corporate 
agents  transcended  their  authority  in 
making  the  contract,  that  there  was  no 
acceptance  of  its  benefits  by  the  corpora- 
tion itself  acting  in  a  corporate  capacity, 
and  that  everything  done  by  the  cor- 
porate agents  in  pursuance  of  the  con- 
tract was  as  much  beyond  the  scope  of 
their  powers  as  the  original  making  of 
the  contract.* 


sesaments  than  some  of  the  other  members 
of  the  association.  .  .  .  It  is  not  claimed 
that  Watts  had  any  actual  knowledge  of 
the  articles  of  incorporation,  and  it  is  hard- 
ly to  be  presumed  that  he  would  keep  pay- 
ing assessments  and  dues  upon  a  contract 
that  he  understood  to  be  of  no  validity." 

In  Continental  F.  Asso.  v.  Masonic 
Temple  Co.  (1901)  26  Tex.  Civ.  App.  139, 
62  S.  W.  930,  the  court  reasoned  thus: 
**It  is  common  knowledge  that  insurance 
companies  generally  transact  their  business 
in  foreign  countries.  A  corporation  char- 
tered to  transact  a  certain  business  may 
lawfully  do  business  elsewhere  than  in  the 
country  where  it  receives  its  charter,  un- 
less the  terms  of  its  charter  or  the  laws  of 
such  country  restrain  it.  This  corporation 
was  organized  for  fire  insurance,  and  was 
engaged  in  soliciting  such  insurance  outside 
of  the  state.  Persons  taking  its  policies  in 
a  distant  country  do  not  know,  and  could 
not  be  expected  to  know,  the  terms  of  its 
charter,  nor  the  laws  of  the  state  charter- 
ing it." 

« In  this  point  of  view  the  following  re- 
mark made  by  Comstock,  Ch.  J.,  in  the 
Bissell  Case,  note  6,  supra,  where  the  ac- 
tion was  brought  to  recover  for  injuries 
received  by  a  passenger  on  a  train  running 
on  a  line  the  operation  of  which  was  be- 
yond the  powers  of  the  defendant,  ceases 
to  possess  any  real  cogency:  "A  traveler 
from  New  York  to  the  Mississippi  can  hard- 
ly be  required  to  furnish  himself  with  the 
charters  of  all  the  railroads  on  his  route, 
or  to  study  a  treatise  on  the  law  of  corpo- 
rations,'* 

1  The  following  remarks  of  the  court  in  * 
L.R.A.19nA. 


Hood  V.  New  York  &  N.  H.  R.  Co.  (1853) 
22  Conn.  611,  9  Am.  Neg.  Cas.  149,  may 
usefully  be  quoted  in  this  connection: 
"Many  cases  were  read  on  the  argument  to 
prove  that  a  corporation  is  considered  for 
civil  purposes  as  a  person,  and  subject  to 
the  same  rules  of  law.  We  do  not  ques- 
tion this,  but  we  do  not  see  how  it  helps 
the  plaintiff's  case.  Tney  hold  that  a 
principal  that  can  give  authority,  whether 
a  corporation  or  person,  may,  when  one  as- 
sumes to  act  for  him,  and  he  does  not  ob- 
ject to  it,  be  estopped  denying  his  agency; 
but  an  infant  is  never  estopped  nor  a  mar- 
ried woman,  nor  ought  a  body  of  stock* 
holders  to  be,  united  as  they  are  under  a 
specific  charter;  especially  when  the  direct- 
ors have  disregarded-  it,  and  assumed  to  act 
according  to  their  own  pleasure.  Could  the 
company,  by  legal  possibility,  do  the  act, 
it  would  be  otherwise.  .  .  .  Again,  it  is 
said,  the  defendants  ought  not  to  be  per- 
mitted to  call  in  question  the  acts  of  their 
agents.  Why  not,  as  much  as  other  princi- 
pals whose  agents  transcend  their  authority 
and  abuse  their  trust?  If  it  is  replied  the 
directors  have  suffered  this  course  of  things 
for  months,  when  they  could  have  arrested 
it,  at  once  we  ask.  Whose  agents  they 
were?  Certainly  not  of  the  Innocent  stock- 
holders. The  directors  represent  them  only 
while  they  act  within  the  scope  of  the  char- 
ter; the  charter  is  the  measure  of  their 
power,  and  sad  would  it  be  if  directors 
could  trample  upon  this,  and  yet  bind  the 
stockholders  as  firmly  as  if  they  were  act- 
ing within  it.  If  the  directors  liave  done 
wrong,  let  them  suffer  the  consequences." 
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This  aspect  of  the  matter  has  seldom 
been  adverted  to  by  the  courts  which 
have  adopted  the  principle  of  estoppel^ 
and  in  the  only  case  jn  which  it  has 
been  discussed  with  any  degree  of  elabo- 
ration,  its  significance  seems  to  have 
been  strangely  misunderstood.' 

60,  Doctrine  referred  to  public  policy. 

In  a  well-known  text-book  the  rea- 
sons upon  which  the  doctrine  whieh  en- 
ables a  party  who  has  performed  an 
ultra  vires  contract  on  his  side,  to  main- 
tain an  action  for  its  enforcement,  are 
based,  have  been  summed  up  as  follows: 
'^The  common-law  prohibition  against 
the  unauthorized  ezereise  of  corporate 
powers  is  founded  upon  general  grounds 
of  public  policy,  and  the  legal  effect  of 
this  prohibition  depends  upon  the  re- 
quirements of  public  policy.  If  a  cor- 
poration departs  from  its  chartered  pur- 
poses in  violation  of  the  common-law 
prohibition,  it  may  be  punished  by  for- 


feiture of  its  franohises  at  the  suit  of  the 
state.  If  a  contract  is  made  by  a  cor- 
poration in  excess  of  its  chartered  pow- 
ers, either  party  to  the  contract  may 
withdraw,  so  long  as  a  rescission  can  be 
effected  without  injustice.  But  after  a 
contract  of  this  character  has  been  per- 
formed by  either  of  the  parties,  the  re- 
quirements of  public  policy  can  best  be 
satisfied  by  compelling  the  other  party 
to  make  compensation  for  a  failure  to 
perform  the  agreement  on  his  side/'  ^ 
This  statement  has  been  approved  in 
the  cases  cited  below.'  But  it  is  by  no 
means  convincing.  There  is  much  dif- 
ficulty in  accepting  the  argument  that, 
because  public  policy  is  the  ground  on 
which  the  legislatures  have  circum- 
scribed the  powers  of  corporations,  pub- 
lic policy  may  and  should  be  treated  as 
an  element  to  be  weighed  in  determining 
the  extent  of  the  corporate  liability  un- 
der the  statutes  which  actually  define 
those  powers.     If  the  courts  were  en- 


«In  Camden  &  A.  R.  Co.  v.  May's  Land- 
ing &  E.  H.  City  R.  Co.  (1886)  48  N.  J.  L. 
530,  7  At).  623,  the  court  said:  ''A  man 
may  become  bound  by  the  act  of  an  unau- 
thorized agent,  and  be  held  liable  to  the 
contract  made  for  him,  not  on  the  ground 
that  the  agent  in  fact  had  any  authority, 
hut  for  some  conduct  on  the  part  of  the  al- 
leged principal  which  precludes  him  from 
raising  the  question  of  authority.  .  .  . 
It  is  true  that  a  person  cannot  by  his  own 
act  acquire  a  right  against  another;  the 
other  must  in  some  way  bind  himself.  The 
acquiescence  in  the  contract,  in  virtue  of 
which  the  other  party  performs,  and  the  ac- 
ceptance of  its  benefits,  constitute  the  bind- 
ing acts,  and  raise  the  estoppel.  I  am  un- 
able to  see  how,  upon  a  just  conception  of 
the  legal  principles  involved,  a  different 
rule  can  be  applied  where  the  corporation 
has  acquiesced  in  the  contract,  and  the 
other  party,  by  performance  on  his  part, 
has  been  led  into  a  position  from  whio^  he 
cannot  be  extricated."  This  reasoning  in- 
dicates that  the  attention  of  the  court  was 
not  directed  to  the  vital  distinction  between 
the  position  of  individual  and  corporate 
principals.  It  is  simply  begging  the  ques- 
ton  to  assert  of  a  principal  of  the  latter 
description  that  it  has  accepted  the  benefits 
of  an  ultra  vires  transaction  because  its 
agents  have  accepted  them.  There  is  clear- 
ly no  juristic  ground  upon  which  the  corpo- 
ration itself  can  be  affected  by  an  estoppel, 
unless  the  evidence  that  the  acceptance 
was  authorized  or  approved  by  corpo- 
rate action  taken  with  a  full  knowledge  of 
the  circumstances  constitutes  such  ground. 

I  Morawetz,  Priv.  Corp.  2d  ed.  §  689. 

sit  was  quoted  verbatim  in  Memphis  & 
L.  R.  R.  Co.  v.  Bow  (1884)  22  Blatchf.  48, 
19  Fed.  388;  Towers  Excelsior  &  Ginnery 
Co.  V.  Inman  (1895)  96  Ga.  610,  23  S.  E. 
418;  Dewey  v.  Toledo,  A.  A.  &  N.  M.  R.  Co. 
L.R.A.1917A. 


(1892)  91  Mich.  362,  61  N.  W.  1063;  Good- 
land  V.  Bank  of  Darlington  (1898)  74  Mo. 
App.  371.  In  the  case  last  cited  the  court 
expressed  its  agreement  with  the  language 
of  Judge  Thompson  in  an  article  published 
in  the  American  Law  Review,  June,  1894, 
vol.  28,  p.  376,  entitled,  "The  Doctrine  of 
Ultra  Vires  in  Relation  to  Private  Corpora- 
tions." 

For  other  passages  in  his  treatise  in 
which  Mr.  Morawetz  has  expressed  the  opin- 
ion that  the  principle  of  estoppel  has  been 
improperly  invoked  as  a  ground  for  exclud- 
ing the  defense  of  ultra  vires,  see  §  581, 
cited  in  Grohmann  v.  Brown  (1897)  68 
Mo.  App.  630;  and  §  692,  cited  in  Bowman 
Dairy  Co.  v.  Mooney  (1890)  41  Mo.  App. 
665. 

In  York  v.  Farmers'  Bank  (1904)  105 
Mo.  App.  127,  79  8.  W.  968,  the  court  de- 
clared that  "an  enlightened  public  policy 
required"  that  the  ultra  vires  contract,  hav- 
ing been  executed  by  the  other  party,  should 
"l^  upheld  and  enforced  rather  than 
evaded.** 

Compare  also  the  following  remarks  in 
Auerbach  v.  Le  Sueur  Mill  Co.  (1881)  28 
Minn.  291,  41  Am.  Rep.  285,  9  N.  W.  799: 
Where  "the  unauthorized  contract  has  been 
executed  by  the  corporation,  and  it  has 
reaped  the  benefits  of  it,  public  policy  does 
not  require  the  courts  to  refuse  to  admin- 
ister justice  between  the  parties  in  accord- 
ance with  the  plain  principles  of  law." 

In  Seeber  v.  Commercial  Nat.  Bank 
(1897)  77  Fed.  967,  it  was  laid  down  that 
the  acts  of  a  corporation  "in  the  new  busi- 
ness, provided  there  be  no  legislative  pro- 
hibition, will  only  be  held  void  so  far  as 
public  policy  requires  it.  The  rule  itself, 
being  based  on  public  policy,  will  not  be 
permitted  to  be  invoked  to  perpetrate  a 
wrong." 
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titled  to  apply  their  ideas  of  publie  pol- 
icy as  a  standard  for  the  construction 
and  operation  of  statutes,  it  is  manifest 
that  untold  confusion  would  result.  The 
only  admissible  guide  to  the  intention 
of  the  legislatures,  after  it  has  been  em- 
bodied in  statutes,  is  the  language  of 
those  statutes  themselves.  Moreover  the 
last  sentence  of  the  passage  above  quoted 
is  nothing  but  the  bare  statement  of  an 
individual  opinion  which  was  not  sus- 
tained either  by  the  citation  of  preced- 
ents or  by  analogy  or  by  general  rea- 
soning. Where  the  abstract  correctness 
of  a  disputed  doctrine  is  undei^  discus- 
sion, something  more  than  such  a  state- 
ment may  reasonably  be  demanded,  even 
though  it  may  have  been  subsequently 
stamped  with  the  seal  of  judicial  ap- 
proval. 

The  unsatisfactory  results  of  invok- 
ing publie  policy  for  the  purpose  of 
justifying  a  differentiation  between  the 
incidents  of  executory  and  executed  con- 
tracts are  still  more  manifest  when  we 
examine  the  cases  for  information  re- 
garding the  grounds  of  public  policy 
which  are  relied  upon. 

In  one  case  the  propriety  of  such  a 
differentiation  was  referred  to  the  con- 
sideration that,  having  regard  to  modem 
commercial  conditions,  "the  safety  of 
men  in  their  daily  contracts  requires  that 
this  doctrine  of  ultra  vires  should  be 
confined  within  narrow  bounds."'  But 
the  doctrine  under  discussion  clearly 
cannot  derive  any  considerable  support 
from  a  reason  so  vague  as  this. 

In  another  case  the  coutt,  after  re- 
marking "that  the  public,  which  confers 
the  corporate  powers  upon  such  compan- 
ies, has  an  interest  in  the  protection  of 
innocent  stockholders  and  creditors  of 
such  companies  by  confining  the  exercise 
of  corporate  powers  strictly  within  their 
authorized  limits,"  continued  thus :  "But 
whether,  to  afford  such  protection,  the 
defense  of  ultra  vires  is  always  neces- 
sary in  such  cases,  is  another  thing. 
Stockholders  are  but  one  portion  of  the 
public;  another  portion,  with  equal 
rights  of  protection,  is  that  with  whom 


these  multiform  corporations  deal  in  the 
daily  exercise  of  their  assumed  powers. 
And  it  seems  illogical  to  assume  that  the 
interests  of  th^  public  would  be  best 
subserved  by  a  public  poliey  which  will 
allow  a  corporation,  any  more  than  an 
individual,  to  violate  the  principles  of 
common  honesty  and  claim  exemption 
from  the  obligation  of  its  contracts  by 
pleading  its  own  wrongdoing.  Such  pol- 
icy would  rather  seem  to  offer  a  premium 
for  dishonest  dealing."*  The  theory 
here  propounded  that  fraud  must  neces- 
sarily be  encouraged  by  the  operation 
of  a  doctrine  which  prevents  a  person 
from  enforcing  an  ultra  vires  contract 
after  it  has  been  performed  on  his  side 
is  manifestly  based  upon  nothing  firmer 
than  mere  assumption.  The  court  has 
overlooked  the  possible  alternative,  that 
fair  dealing  in  respect  to  third  persons 
may  be  reconciled  with  the  due  protec- 
tion of  the  shareholders  by  means  of 
remedies  which  are  independent  of  the 
contract.  See  note  to  Crowder  State 
Bank  v.  ^tna  Powder  Co.  post,  1021. 
That  alternative  has  also  been  ignored 
in  several  other  eases.  In  one  of  these 
it  was  laid  down  that  "the  reason  of  the 
rule  is  that  honesty  and  fair  dealing  are 
the  highest  public  policy,  and  that  a 
private  corporation,  which  is  a  mere  col- 
lection of  individuals,  is  no  more  privi- 
leged to  repudiate  its  engagements  and 
act  dishonestly  than  a  single  individual 
is."*  In  another  the  general  principle 
propounded  was  that  "a  man  who  en- 
joyed a  privilege  has  no  right  to  say 
that,  because  he  ought  not  to  have  en- 
joyed it,  he  will  not  pay  for  it.  However 
unlawful  the  act,  it  would  be  un- 
sound policy  to  give  him  this  immuni- 
ty." •  In  another  the  court,  referring  to 
an  earlier  ruling,  remarked  it  had  in 
effect  determined  "that  public  policy  in 
cases  of  ultra  vires,  in  the  absence  of 
positive  restriction  or  inherent  vice,  does 
not  tempt  to  dishonesty  or  reward  it, 
but  looks  at  the  situation  in  all  its 
phases,  and  exacts  the  justice  which  the 
final  situation  requires,  viewed  in  the 
light  of  all  the  causes  leading  to  it  and 


8  First  Nat.  Bank  v.  Guardian  Trust  Co. 
(1905)  187  Mo.  534,  70  L.R.A.  79,  86  S.  W. 
109,  quoting  the  statement  of  Ix)rd  St.  Leon- 
ards in  Eastern  Counties  R.  Co.  v.  Hawkes 
(1855)  5  H.  L.  Cas.  370,  10  Eng.  Reprint, 
943,  24  L.  J.  Ch.  N.  S.  601.  3  Week.  Rep. 
609,  35  Eng.  L.  &  Eq.  Rep.  8,  where,  how- 
ever, there  was  no  question  of  the  appli- 
cation of  the  doctrine  of  estoppel. 

♦  Denver  F.  Ins.  Co.  v.  McClelland  (1885) 
9  Colo.  20,  59  Am.  Rep.  134,  9  Pac.  771. 

ft  American  Nat.  Bank  v.  National  Wall- 
L.R.A.1917A. 


Paper  Co.  (1896)  23  C.  C.  A.  33,  40  V.  S, 
App.  649,  77  Fed.  85,  quoting  5  Thomp. 
Corp.  Ist  ed.  §  6017. 

0  Northampton  County's  Appeal  (1858) 
30  Pa.  305.  This  case  was  cited  with  rela- 
tion to  the  present  topic  in  5  Thompson  on 
Corporations,  Ist  ed.  §  6016,  and  quoted 
from  that  treatise  in  American  Nat.  Bank 
v.  National  Wall-Paper  Co.  (1896)  23  C. 
C.  A.  33,  40  U.  S.  App.  646,  77  Fed.  93; 
Goodland  v.  Bank  of  Darlington  (1898)  74 
Mo.  App.  365. 
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the  consequences  to  follow  from  it."'' 
In  another  it  was  observed  with  regard 
to  a  particular  form  of  contract: 
"Sound  public  policy  cannot  be  pro- 
moted by  offering  a  premium  for  wrong- 
doing, and  such  would  be  the  effect  of 
an  authoritative  announcement  that  a 
corporation  may  send  its  agents  out 
among  the  people  inducing  them  to  in- 
vest their  small  savings  in  its  stock,  and 
then,  having  received  the  agreed  con- 
sideration, escape  liability  because  it  has 
promised  to  do  more  than  it  was  legally 
authorized  to  do.  With  that  doctrine 
established,  it  would  be  to  the  interest 
of  every  corporation  to  exceed  its  lawful 
powers  in  every  contract,  as  the  readiest 
means  of  paying  its  debts  without  de- 
pleting its  assets."  • 

In  a  Pennsylvania  case  we  find  this 
sweeping  statement:  "The  law  never 
sustains  a  defense  of  this  nature  out  of 
regard  for  a  defendant;  it  does  so  only 
where  an  imperative  rule  of  public  pol- 
icy requires  it.  The  instances  are  rare 
in  which  a  corporation  or  individual  has 
been  permitted  to  set  up  its  own  wrong 
in  order  to  retain  both  the  property  and 
its  price."  •  Taken  literally,  the  first 
sentence  of  this  passage  seems  to  im- 
port an  adoption  of  a  general  principle 
to  the  effect  that  the  allowance  of  the 
defense  of  ultra  vires  should  be  deemed 
the  exception,  not  the  rule,  and  that  pub- 
lic policy  determines  the  limits  of  the 
exception.  But,  having  regard  to  the 
second  sentence,  it  may  be  inferred  that 
the  court  intended  its  observation  to  ap- 
pl}'  merely  to  those  cases  in  which  the 
defendant  has  received  the  benefits  of 
the  contract. 


01,  Doctrine  intended  for  the  promO' 
tion  of  justice. 

As  the  judicial  statements  in  which 
this  element  has  been  adverted  to  are 
not  of  the  saipe  tenor,  it  will  be  ad- 
visable to  classify  them  under  different 
heads. 

The  theory  embodied  in  some  of  them 
is  simply  that,  in  cases  where  an  ultra 
vires  contract  has  been  executed  on  the 
side  of  the  plaintiff,  the  doctrine  of  es- 
toppel should  be  applied,  for  the  reason 
that  it  is  the  only  one  which,  under  such 
circumstances,  yields  results  consistent 
with  fairness  and  honorable  dealing. 

The  doctrine  of  estoppel  is  "founded 
on  the  plainest  principles  of  justice."  * 

"The  ends  of  justice  may  require,  as 
in  this  case,  that  the  corporation  which 
has  exceeded  its  powers  should  be  es- 
topped by  its  own  acts  from  pleading, 
in  defense  of  its  assumed  obligations, 
that  they  were  ultra  vires.  To  apply  the 
principle  of  estoppel  is  not  to  enlarge 
the  powers  of  the  corporation;  nor  does 
it  give  warrant  to  a  corporation  to  dis- 
regard or  violate  the  restrictions  which 
have  been  expressly  imposed  upon  it,  or 
which  exist  in  the  absence  of  power  con- 
ferred."*  . 

Where  the  illegal  act  is  not  inherent- 
ly wrong,  though  malum  prohibitum, 
"defendant  should  be  estopped  from 
asserting  is  misconduct  in  violating  its 
charter  duties,  when  the  rights  of  third 
parties  and  the  public  intervene  or  be- 
come affected  thereby.  The  strongest 
reasons  which  equity  and  conscience  sug- 
gest should  prevent  it,  after  availing 
itself  of  the  substantial  advantftges  it 
had  derived  from  its  investment,  from 
repudiating  the  liability  sought  to  be  im- 
posed," • 


^  Washington  L.  Ins.  Co.  v.  Clason  (1900) 
162  N.  y.  305,  50  X.  E.  755.  citing  Bath 
Gaslight  Co.  v.  Gaffy  (1896)  151  N.  Y.  24, 
36  L.R.A.  664,  45  N.  E.  390,  where  this  lan- 
guage was  used:  ''Public  policy  is  promot- 
ed by  the  discouragement  of  fraud  and  the 
maintenance  of  the  obligation  of  contracts, 
and  to  permit  a  lessee  of  a  corporation  to 
escape  the  payment  of  rent  by  pleading  the 
incapacity  of  the  corporation  to  make  the 
lease,  although  he  has  had  the  undisturbed 
enjoyment  of  the  property,  would  be,  we 
thinic,  most  inequitable  and  unjust." 

•  Field  v.  Eastern  Bldg.  &  L.  Asso.  (1902) 
117  Iowa,  185,  90  N.  W.  717. 

•  Wright  V.  Pipe  Line  Co.  (1882)  101 
Pa.  204,  47  Am.  Rep.  701.  This  language 
was  quoted  in  Union  Trust  Co.  v.  Mercan- 
tile Library  Hall  Co.  (1899)  189  Pa.  263, 
42  Atl.  129.  It  was  also  adopted  in  the 
syllabus  written  by  the  court  in  Meholin  v. 
Carlson  (1910)  17  Idaho,  742,  134  Am.  St. 
L.II.A.1917A.  65 


Rep.  286,  107  Pac.  755;  Wright  v.  Hughes 
(1889)  119  Ind.  324,  12  Am.  St.  Rep.  412, 
21  N.  E.  907;  Huntington  Brewing  Co.  v. 
M<;Grew  (1916)  —  Ind.  App.  — ,  112  N.  E. 
534. 

1  Keokuk  v.  Ft.  Wayne  Electric  Co. 
(1894)  90  Iowa,  67.  67  N.  W.  689. 

•  Auerbach  v.  Le  Sueur  Mill  Co.  (1881) 
28  Minn.  291,  41  Am.  Rep.  285,  9  N.  W. 
799,  where  the  court  quoted  the  statement 
in  Bradley  v.  Ballard  (1870)  56  IlL  413,  8 
Am.  Rep.  656,  3  Mor.  Min.  Rep.  563,  that 
"this  doctrine  [estoppel]  is  applied  only  for 
the  purpose  of  compelling  corporations  to 
be  honest  in  the  simplest  and  commonest 
sense  of  honesty,  and  after  whatever  mis- 
chief may  belong  to  the  performance  of  an 
act   ultra   vires   has  been  accomplished." 

•  Hunt  v.  Hauser  Malting  Co.  (1903)  90 
Minn.  282,  96  N.  W.  85.  Similar  language 
was  used  in  the  second  appeal  (1905)  96 
Minn.  206,  103  N.  W.  1032. 
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'The  court  Buuply  refuses  to  enter- 
tain the  defense  which  common  honesty 
forbids  the  company  to  make.  .  .  . 
The  law  forbids  the  defense  on  account 
of  the  flagrant  injustice  which  would 
otherwise  be  done."* 

The  essential  conception  which  deter- 
mines the  form  of  other  statements  is 
that '  the  cases  in  which  the  rights  and 
liabilities  of  the  parties  to  an  ultra  vires 
contract  are  adjustable  with  relation  to 
the  requirements  of  justice  belong  to  an 
exceptional  category.  So  far  as  the  pres- 
ent writer  has  been  able  to  ascertain, 
the  earliest  distinct  authority  for  this 
theory  is  a  New  York  case  in  which  it 
was  laid  down  that  ^'the  plea  of  ultra 
vires  should  not^  as  a  general  rule,  pre- 
vail, whether  interposed  for  or  against 


a  corporation,  when  it  would  not  ad- 
vance justice,  but  on  the  contrary  would 
accomplish  a  legal  wrong."  '  From  that 
case  the  Federal  Supreme  Court  adopted 
the  statement  in  the  slightly  altered 
form:  **The  doctrine  of  ultra  vires, 
when  invoked  for  or  against  a  coipora- 
tion,  should  not  be  allowed  to  prevail 
where  it  would  defeat  the  ends  of  justice 
or  work  a  legal  wrong."*  In  all  those 
cases  cited  in  the  footnote,  it  is  to  be 
understood  as  embodying  a  conception 
virtually  coextensive  in  respect  of  its 
scope  and  application  with  that  of  an 
estoppel  as  predicated  from  the  receipt 
of  the  benefits  of  an  ultra  vires  contract. 
But  sometimes  it  is  expressive  of  a  com- 
prehensive principle  of  which  such  an 
estoppel   is    merely   one   particular    ez- 


4  Camden  &  A.  R.  Co.  v.  May's  Tending 
&  E.  H.  City  R,  Co.  (1886)  48  N.  J.  L. 
530,  7  Atl.  623.  The  court  also  remarked: 
"No  reason  is  perceived  why  the  rules  of 
fair  dealing  whch  are  so  rigorously  applied 
to  natural  persons  shall  not  pertain  as 
strictly  to  private  corporations.  No  in- 
stance is  known  where  a  natural  person  can 
set  up  in  his  own  behalf,  and  for  his  own 
advantage,  his  want  of  authority  to  do  an 
act  for  which  he  has  received  the  consider- 
ation from  the  other  party."  The  court 
had  evidently  forgotten  the  rules  relating 
to  infants  and  married  women.  See  §  39, 
supra. 

•  Whitney  Arms  Co.  v.  Barlow  (1870)  63 
N.  Y.  62,  20  Am.  Rep.  504. 

6  Ohio  &  M.  R.  Co.  V.  McCarthy  (1877) 
96  U.  S.  268,  24  L.  cd.  693.  The  language 
of  anotlier  case  decided  "about  the  same  time 
is  as  follows:  "The  doctrine  of  ultra  vires, 
whether  invoked  for  or  against  a  corpora- 
tion, is  not  favoi'ed  in  the  law.  It  should 
never  be  applied  where  it  will  defeat  the 
ends  of  justice,  if  such  a  result  can  be 
avoided."  San  Antonio  v.  Mehaffy  (1877) 
96  U.  S.  312,  24  L.  cd.  816.  The  language 
of  one  or  other  of  these  cases — that  of  the 
latter  most  frequently — has  been  quoted  in 
many  others.  Campbell  v.  Argenta  Gold  & 
S.  Min.  Co.  (1892)  51  Fed.  8;  Citizens*  State 
Hank  v.  Hawkins  (1896)  18  C.  C.  A.  78, 
34  U.  S.  App.  423,  71  Fed.  369;  Butler  v. 
Cockrill  (1896)  20  C.  C.  A.  122,  36  U.  S. 
App.  702,  73  Fed.  945;  Seeber  v.  Commer- 
cial Nat.  Bank  (1897)  77  Fed.  957;  Old 
Colonv  Trust  Co.  v.  Wichita  (1903)  123 
Fed.  762;  Re  Waterloo  Organ  Co.  (1904) 
128  Fed.  517;  St.  Avit  v.  Kettle  River  Co. 
(1914)  133  C.  C.  A.  76,  216  Fed.  875:  Leon 
V.  Citizens'  Bldg.  &  L.  Asso.  (1912)  14 
Ariz.  294,  127  Pac.  721,  Ann.  Cas.  1914D, 
1161;  Minneapolis.  F.  &  M.  Mut.  Ins.  Co. 
V.  Norman  (1905)  74  Ark.  190,  109  Am.  St. 
Rep.  74,  85  S.  W.  229,  4  Ann.  Cas.  1045; 
Rieheson  v.  National  Bank  (1910)  96  Ark. 
594,  132  S.  W.  913;  NeilsviUe  Bank  v.  Tut- 
hill  (1886)  4  Dak,  295,  30  X.  W.  154;  Burke 
Ijand  &  Livestork  Co.  v.  Wells,  F,  &  Co. 
L.R.A.1917A. 


(1900)  7  Idaho,  42,  60  Pac.  87;  Meholiii  v. 
Carlson  (1930)  17  Idaho,  742,  134  Am.  St. 
Rep.  286,  107  Pac.  755:  Darst  v.  Gale 
(1876)  83  111.  136;  Alexander  v.  Tolleston 
Club  (1884)  110  111.  72;  Kadish  v.  (Sardeii 
City  Kquitable  Loan  &  Bldg.  Asso.  (1894i 
151  lU.  538,  42  Am.  St.  Rep.  256,  38  N.  K. 
236;  People  ex  rcl.  Jackson  v.  Suburban 
R.  Co.  (1899j  178  lU.  594,  49  L.R.A.  650. 
53  N.  E.  349;  Carson  Citv  Sav.  Bank  v. 
Carson  Citv  Elevator  Co.  (1892)  90  Mich. 
550«  30  Am.  St.  Rep.  454,  51  N.  W.  641; 
Coit  V.  Grand  Rapids  (1898)  115  Mich.  493, 
73  N.  W.  811;  Timm  v.  Grand  Rapids  Brew- 
ing  Co.    (1910)    160   Mich.   371,   27    L.R.A. 


ng   ^ 

:n.s. 


(N.S.)  186,  125  N.  W.  357;  Blackwood  v. 
Lansing  Chamber  of  Commerce  (1914)  178 
Mich.  321.  144  N.  W.  823;  Auerbach  v.  Le 
Sueur  Mill  Co.  (1881)  28  Minn.  291,  41  Am. 
Rep.  285,  9  N.  W.  799;  National  Suretv  Co. 
v.  Hall-Miller  Decorating  Co.  (1913)'  104 
Miss.  626,  46  L.R.A.(N.S.)  325,  61  So.  700; 
First  Nat.  Bank  v.  Guardian  Tiiist  Co. 
(1905)  187  Mo.  526,  70  L.R.A.  79,  86  S.  W. 
;i09;  Linkauf  y.  Lombard  (1893)  137  N.  Y. 
423,  20  L.R.A.  48,  33  Am.  St.  Rep.  743.  33 
N.  E.  472;  Hough  v.  St.  Louis  Car  Co. 
(1914)  182  Mo.  App.  718,  165  S.  W.^1161; 
Earle  v.  American  Sugar  Ref.  Co.  U908) 
74  N.  J.  Eq.  751,  71  Atl.  391;  Kurd  v. 
Kelly  (1879)  78  N.  Y.  588,  34  Am.  Rep. 
567;  affirming  Hurd  v.  Green  (1879)  17 
Hun.  327;  Rider  Life  Raft  Co.  v.  Roach 
(1884)  97  N.  Y.  378;  Leslie  v.  Lorillard 
(1888)  110  N.  Y.  631,  1  L.R.A.  456,  18  N. 
E.  363;  Jeinison  v.  Citizens*  Sav.  Bank 
(1890)  122  N.  Y.  135,  9  L.R.A.  708,  19  Am. 
St.  Rep.  482,  25  N.  E.  264;  Noll  v.  Archer- 
Paucoast  Co.  (1901)  60  App.  Div.  414.  60 
N.  Y.  Supp.  1007;  Usher  v.  New  York  C. 
&  JL  R.  R.  Co.  (1902)  76  App.  Div.  422, 
78  N.  Y.  Supp.  508,  affirmed  in  179  N.  Y. 
544,  71  N.  E.  1141;  Hutchins  v.  Planters' 
Nat.  Bank  (1901)  128  N.  C.  72,  38  S.  E. 
252;  Hill  v.  Atlantic  &  N.  C.  R.  Co.  (1906) 
143  N.  C.  539,  9  UR.A.(N.S.)  606,  55  S.  E. 
854:  Galveston  &  W.  R.  Co.  v.  Galveston 
(1896)  —  Tex.  Civ.  App.  — ,  37  S.  W.  27; 
Phcenix  Land  Co.  v.  Exall   (1913)   —  Tex. 
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ftmpleJ  An  objection  which  has  been 
taken  to  the  second  of  these  statements, 
and  which  is,  of  course,  equally  appli- 
cable to  the  first,  is  that  it  *4s  mislead- 
ing, and,  if  literally  construed,  would 
result  in  an  enormous  practical  extension 
of  the  powers  of  corporations;"  that  "a 
result  required  by  adherence  to  the  law 
would  not  be  either  unjust  or  a  legal 
wrong,''  and  that,  by  the  language  used, 
it  was  ^'doubtless  intended  to  be  under- 
stood that  the  defense  would  be  a  legal 
wrong  only  when  the  law  did  not  require 
its  consideration  by  the  court/' •  But, 
having  regard  to  the  fact  that,  in  nearly 
all  the  cases  in  which  words  of  this  tenor 
have  been  used,  the  doctrine  of  estoppel 
was  expressly  or  impliedly  approved, 
there  can  be  but  little  doubt  that  the 
phrase,  "legal  wrong,"  should  be  regard- 
ed as  connoting  simply  that  result  upon 
which  the  advocates  of  the  doctrine  lay 
stress;  viz.,  that  unless  the  plea  of  ultra 
vires  is  excluded,  the  defendant  will  re- 
ceive the  benefits  of  the  contract  without 
paying  the  stipulated  consideration.  If 
this  view  is  correct,  it  is  clear  that  the 
soundness  of  the  principle  embodied  in 
statements  of  this  type  is  really  a  mat- 
ter which  depends  not  upon  the  literal 
meaning  of  the  words,  "legal  wrong," 
but  upon  the  general  reasons  which  de- 
termine whether  the  doctrine  shall  be 
accepted  or  rejected. 

Various   other   propositions    differing 


more  or  less  in  phraseology  from  those 
quoted  above,  but  of  essentially  the  same 
purport,  are  found  in  the  reports. 

"Such  a  defense  .  .  .  necessarily 
rests  upon  the  violation  of  trust  or  duty 
towards  the  shareholders,  and  is  not  to 
be  entertained  where  its  allowance  will 
do  a  greater  wrong  to  third  parties."* 

"The  plea  of  ultra  vires  is  not  to  be 
understood  as  an  absolute  and  peremp- 
tory defense  in  all  cases  of  excess  of 
power,  without  regard  to  other  circum- 
stances and  considerations.  The  plea  is 
not  to  be  entertained  where  its  allowance 
will  do  ffreat  wrong  to  innocent  thir<i 
persons.*" 

"The  doctrine  of  a  want  of  power  can- 
not be  invoked  to  aid  a  party  to  perpe- 
trate wrong  and  injustice."  ** 

"Like  natural  persons,  corporations 
must  be  held  to  the  observance  of  the 
recognized  principles  of  common  honesty 
and  good  faith,  and  these  principles  ren- 
der the  doctrine  of  ultra  vires  unavailing 
when  its  application  would  accomplish 
an  unjust  end,  or  result  in  the  perpetra- 
tion of  a  legal  fraud."  " 

"For  defendant  to  refuse  to  discharge 
its  obligations  growing  out  of  the  con- 
tract, when  plaintiff  had  in  good  faith 
discharged  his,  would  work  an  injus- 
tice." " 

"If  justice  did  not  invoke  the  applica- 
tion of  other  principles  of  law,  the  de- 
fense of  ultra  vires  might  be  sufficient; 


Civ.'  App.  — ,  159  S.  W.  474;  Lewis  v. 
American  Sav.  &  L.  Asso.  (1898)  98  Wis. 
203,  39  L.K.A.  559,  73  N.  W.  793. 

7  Thus,  in  Relfe  v.  Columbia  L.  Ina.  Co. 
(1881)  10  Mo.  App.  150,  the  court,  referring 
to  Whitney  Arms  Co.  v.  Barlow,  note  5, 
.supra,  and  proceeding  upon  the  ground  that 
**the  ploa  of  ultra  vires  ought  not  to  be  al- 
lowed for  the  purpose  of  accomplishing  a 
wrong/'  held  that,  even  though  the  defend- 
ant, the  transferee  of  the  assets  of  another 
company,  might  have  exceeded  its  powers 
in  executing  the  trust  deed  securing  certain 
notes  which,  subsequently  to  the  transfer, 
it  deposited  with  the  state  insurance  de- 
partment in  place  of  the  securities  which 
the  transferring  company  had  originally  de- 
posited, the  policy  holders  of  the  latter  com- 
pany wlio  liad  not  assented  to  the  transfer 
were  nevertheless  entitled  to  subject  the 
notes  to  the  trust  with  which  the  original 
deposit  was  affected. 

In  Bear  Kiver  Vallev  Orchard  Co.  v.  Han- 
ley  (1897)  15  Utah,  506,  50  Pac.  611,  the 
court  relied  on  both  of  the  cases  cited  in 
notes  5  and  6,  supra,  as  authorities  for  a 
ruling  the  essence  of  which  was  that  Han- 
ley  should  "not  be  permitted  to  retain 
the  property,  or  the  stock  which  represent- 
ed it,  secured  by  his  fraudulent  designs  luid 
actions." 
L.R.A.1917A. 


8  Buckeye  Marble  &  F.  Co.  v.  Harvey 
(1892)  92  Tenn.  115,  18  L.B.A.  252,  36  Am. 
St.  Rep.  71,  20  S.  W.  427.  Mr.  Morawet//s 
(Priv.  Corp.  §  581)  comment  is  as  follows: 
"These  statements,  however,  refer  merely 
to  the  effect  of  the  legal  prohibition  against 
unauthorized  corporate  acts;  they  mean 
tliat  the  fact  that  a  transaction  .is  in 
excess  of  the  charter  of  a  corporation 
should  not  be  a  defense,  if  there  would  he 
a  liability  according  to  the  general  princi- 
ples of  law  applicable  to  unincorporated 
companies.  It  certainly  cannot  be  main- 
tained that  the  applieatiou  of  the  estab- 
lislied  principles  of  the  law  of  agency  would 
'accomplish  a  legal  wrong.' " 

^Comstock,  Ch.  J.,  in  Bissell  v.  Michigan 
S.  &  N.  L  R.  Cos.  (1860)  22  N.  Y.  259, 
quoted  in  Bovce  v.  Montauk  Gas  Coal  Co. 
(1892)  37  W.>a.  73,  16  S.  E.  501. 

10  Denver  F.  Ins.  Co.  v.  McClelland  (1885) 
9  Colo.  11,  59  Am.  St.  Rep.  134,  9  Pac. 
771. 

iiTwiss  ▼.  Guarantv  Life  Asso.  (1893) 
87  Iowa,  733.  43  Am.  St.  Rep.  418,  55  N. 
W.  8. 

"Wright  V.  Hughes  (1889)  119  Ind.  3^4, 
12  Am.  St.  Rep.  412,  21  N.  E.  907. 

13  Blackwood  v.  I^nsing  Chamber  of  Com- 
merce (1014)  178  Mich.  321,  144  N.  W.  823. 
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but  the  doctrine  of  estoppel,  as  a  princi- 
ple of  law,  is  as  positive  and  well-recog- 
nized as  is  the  law  that  a  corporation 
may  not  exceed  its  corporate  powers, 
and,  although  the  defendant  exceeded 
its  authority,  it  should  be  denied  the 
right  to  assert  the  fact  of  its  own  wrong, 
when  to  allow  its  plea  would  work  in- 
justice and  wrong  to  him  who  has  been 
misled  by  its  acts  performed  within  the 
general  scope  of  its  powers."  ^*  The  con- 
sideration here  emphasized,  that  the 
doctrines  of  estoppel  and  of  ultra  vires 
are  on  an  equality  so  far  as  regards  ju- 
dicial recognition,  is  manifestly  irrele- 
vant. In  cases  of  the  class  under  dis- 
cussion, the  essential  question  is  simply 
which  of  these  two  doctrines  shall  \^e 
treated  as  controlling.  Obviously,  the 
situation  is  in  no  respect  different  from 
that  which  is  presented  whenever  a 
choice  has  to  be  made  between  one  or 
other  of  two  doctrines  which  clash  under 
the  particular  circumstances  with  which 
the  court  is  dealing. 

In  one  case  it  was  observed:  "The 
claim  that  a  contract  is  void  because  be- 
yond the  charter  power  of  a  corporation 
is  seldom  recognized  as  a  defense  to  an 
agreement  otherwise  unobjectionable, 
and  never  except  as  a  shield  against 
wrong."  ^*  In  this  point  of  view  the 
cases  in  which  the  plea  of  ultra  vires 
may  be  allowed  to  prevail  belong  to  an 
excepted  category.  But  the  authorities 
relied  upon  do  not  sustain  the  statement 
of  the  court.**  Its  language  is  perhaps 
intended  to  express  in  a  somewhat  loose 
form  the  fact  that,  owing  to  the  exten- 
sive application  of  the  doctrine  now  un- 
der discussion,  the  operation  of  the  de- 
fense of  ultra  vires  is  being  more  and 
more  restricted  in  practice. 

61a.  Doctrine  referred  to  the  notion  of 
corporate  capacity  to  exceed  stat- 
utahle  powers. 

In  a  New  York  case  the  court  rea- 
soned as  follows:     "Corporations,  like 


natural  persons,  have  power  and  capac- 
ity to  do  wrong.  They  may,  in  their 
contracts  and  dealings,  break  over  the 
restraints  imposed  upon  them  by  their 
charters;  and  when  they  do  so  their  ex- 
emption from  liability  cannot  be  claimed 
on  the  mere  ground  that  they  have  no 
attributes  nor  facilities  which  render  it 
possible  for  them  thus  to  act.  While 
they  have  no  right  to  violate  their  char- 
ters, yet  they  have  capacity  to  do  so,  and 
are  bound  by  their  acts  where  a  repu- 
diation of  them  would  result  in  manifest 
wrong  to  innocent  parties,  and  especial- 
ly where  the  offender  alleges  its  own 
wrong  to  avoid  a  just  responsibility.  It 
may  be  that  while  a  contract  remains  un- 
executed upon  both  sides,  a  corporation 
is  not  estopped  to  say  in  its  defense  that 
it  had  not  the  power  to  make  the  contract 
sought  to  be  enforced,  yet  when  it  be- 
comes executed  by  the  other  party,  it  is 
estopped  from  asserting  its  own  wrong, 
and  cannot  be  excused  from  payment  up- 
on the  plea  that  the  contract  was  beyond 
its  power."  * 

The  first  part  of  this  extract  is  obvi- 
ously founded  upon  some  remarks  of 
Chief  Justice  Comstock  in  a  leading 
case.'  There  his  argument  against  the 
view  that  ultra  vires  contracts  are  not 
enforceable  under  any  circumstance.! 
proceeded  upon  the  assumption  that  the 
basis  of  this  view  is  the  conception  that 
corporations,  being  artificial  beings,  can- 
not by  possibility  do  any  act  beyond  the 
limit  of  their  charters.  But  such  an  as- 
sumption was  manifestly  unwarrantable, 
for,  as  was  stated  by  Selden,  J.,  in  the 
same  case,  and  as  the  later  authorities 
show  conclusively,  the  primary  reason 
why  such  contracts  are  treated  as  non- 
enforceable  by  the  courts  which  have  re- 
jected the  doctrine  of  estoppel  is  that 
they  are  illegal  as  having  been  prohib- 
ited, expressly  or  impliedly,  by  the  legis- 
lature. See  §§  15,  16,  supra.  Takins: 
this  position,  such  courts  have  no  occa- 
sion to  trouble  themselves  with  the  no- 


MAuerbach  v.  Le  Sueur  Mill  Co.  (1881) 
28  Minn.  296,  41  Am.  St.  Rep.  285,  9  r  W. 
799. 

IB  International  Trust  Co.  v.  Davis  &  F. 
Mfg.  Co.  (1899)  70  N.  H.  118,  46  Atl.  1054. 

W  The  cases  cited  are  Whitney  Arms  Co. 
T.  Barlow  (1875)  63  N.  Y.  69,  20  Am.  Rep. 
504,  and  Lewis  v.  American  Sav.  &  L.  Asso. 
71898)  98  Wis.  203,  39  UR.A.  659,  73  N. 
W.  793.  But  it  is  manifest  from  what  has 
been  said  above  that  these  emlx)dy  a  theory 
precisely  the  opposite  of  that  propounded 
by  the  New  Hampshire  court. 

1  Vought  v.  Eastern  Bldg.  &  L.  Asso. 
(1902)  172  N.  Y.  508,  92  Am.  St.  Rep. 
L.R.A.1917A. 


761,  65  X.  E.  496.  See  also  Mr.  Pepper's 
article,  on  Exercise  of  Corporate  Power,  9 
Harvard  L.  Rev.  255. 

« ''Like  natural  persons,  they  [corpora- 
tions] can  overleap  the  legal  and  moral  re- 
straints imposed  upon  them;  in  other  words, 
they  are  capable  of  doing  wrong.  .  .  . 
The  distinction  between  power  and  riglit 
is  no  more  to  be  lost  sight  of  in  respect 
to  artificial  than  in  respect  to  natural  per- 
sons." Bissell  v.  Michigan  S.  &  N.  J.  R. 
Cos.  (1860)  22  N.  Y.  258,  quoted  in  Hnnris 
V.  Independence  Gas  Co.  (1907)  76  Kan. 
760,  13  L.RJ^.(N.S.)   1171,  92  Pac.  1123. 
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tion  that  it  is  a  juristic  impossibility  for 
a  corporation  to  do  any  acts  except  those 
which  are  authorized  by  its  charter. 
But,  as  a  matter  of  fact,  their  attitude 
with  regard  to  the  element  of  possibility 
is  essentially  the  same  as  that  of  the 
New  York  court.  They  do  not  deny  that 
an  ultra  vires  act  can  be  done.  They 
simply  assert  that  such  an  act  is  like  any 
other  ill^al  act  in  this  respect,  that  it 
cannot  serve  as  the  basis  of  any  remedi-  \ 
al  rights.  It  is  evident,  therefore,  that, 
with  regard  to  the  first  step  in  the  argu- 
ment above  quoted,  there  is  no  contro- 
versy between  the  two  schools  of  thought. 
The  disagreement  between  them  has  ref- 
erence merely  to  the  consequences  which 
the  New  York  court  regards  as  being 
deducible  from  the  fact  of  corporate  ca- 
pacity. The  obvious  inference  is  that, 
for  the  purposes  of  an  inquiry  into  the 
opposing  views  with  regard  to  the  doe- 
trhie  of  estoppel,  nothing  whatever  is 
gained  by  making  that  fact  the  starting 
point  of  the  discussion. 

tf;;.  Voctrinc      referred      to      equitable 
principles  of  general  scope. 

It  has  been  laid  down  that  the  doc- 
trine which  precludes  a  defendant  from 
interposing  the  plea  of  ultra  vires  "does 
not  rest  upon  the  principle  of  estoppel," 
but  "upon  the  rule  that  he  who  seeks 
equity  must  do  equity,  and  upon  the 
principle  that  he  may  not  at  the  same 
time  accept  the  benefits  and  repudiate 
the  burdens  of  his  contract."  *  But  this 
statement  is  subject  to  criticism  as  re- 
gards both  its  branches.  The  "rale" 
mentioned  clearly  has  no  application  to 
a  case  in  which  the  defendant  is,  ex  hy- 
pothesi,  relying  upon  an  alleged  legal 
right,  and  not  asking  for  any  affirma- 
tive relief.    The  "principle"  adverted  to, 


however  eonelusive  a  ground  it  may  fur- 
nish for  allowing  such  remedies  to  be  en- 
forced as  may  be  pursued  independently 
of  the  contract,  cannot,  without  disre- 
garding the  analogy  of  the  decisions 
which  relate  to  other  descriptions  of  pro- 
hibited contracts,  be  treated  as  a  rea- 
son for  predicating  a  right  of  action  up- 
on the  contract  itself. 

In  one  case  the  theory  was  advanced 
that  the  doctrine  of  estoppel  is  based 
upon  the  principle  that  *'no  one  shall 
take  advantage  of  his  own  wrong."* 
But  manifestly  this  principle  does  not 
necessarily  involve  the  consequence 
which  is  here  assumed  to  be  deducible 
from  it,  viz.,  that  the  existence  of  a  right 
to  maintain  an  action  upon  the  ultra 
vires  contract  itself  should  be  predicated. 

63.  Doctrine      intended      to      prevetit 

fraud. 

The  following  statement  in  a  text- 
book has  been  judicially  approved: 
"When  a  transaction  of  the  kind  now  in 
consideration  is  complete  on  the  part  of 
the  other  contracting  party,  every  prin- 
ciple of  common  sense  and  equitj'  re- 
quires that  the  corporation  should  not  be 
permitted  to  repudiate  payment  therefor, 
or  the  other  due  completion  thereof  by 
itself,  on  the  ground  that  the  transaction, 
though  admitted  to  be  within  its  possible 
capacities,  is  outside  its  actual  powers 
then  called  into  existence.  The  very  de- 
fense discloses  fraud."*  But  it  is  clear 
that,  even  if  it  should  be  conceded  that 
fraud  may  be  predicated  from  the  mere 
fact  that  a  defendant  seeks  to  evade  his 
alleged  liability  by  taking  the  ground 
that  a  contract  prohibited  by  the  law  is 
void,  because  it  is  so  prohibited,  the  ex- 
istence of  such  fraud  would  not  neces- 
sarily point  to  the  conclusion  that  the 


1  Sioux  Citv  Terminal  R.  &  Warehouse 
Co.  V.  Trust  Co.  of  N.  A.  (1807)  27  C.  C. 
A.  82,  49  U.  S.  App.  523,  82  Fed.  124 
(borrowing  in  excess  of  corporate  powere). 
This  statement  was  accepted  as  correct  in 
Beach  V.  Wakefield  (1899)  107  Iowa,  589, 
76  N.  W.  688,  78  N.  W.  197.  There  it  was 
said  to  be  "only  an  indirect  assertion  of 
the  doctrine  of  estoppel."  But  evidently 
this  interpretation  of  the  words  is  not  cor- 
rect. The  domain  covered  by  that  doctrine 
is  not  coextensive  with  that  within  which 
the  "rule"  and  the  "principle"  are  opera- 
tl  ve. 

The  following  passage  presumably  reflects 
the  same  conception  as  that  quoted  in  the 
text:  "It  is  inequitable  to  permit  one  who 
has  received  the  proceeds  and  benefit  of 
the  contract  to  repudiate  it  on  the  ground 
that  the  corporation  from  Avhich  he  has  ob- 
tained the  benefit  had  no  power  to  make 
L.R.A.1917A. 


the  contract."  I'^nited  German  Bank  v.  Katz 
(1881)  57  Md.  128.  There,  it  will  be  ob- 
served, the  action  was  brought  by,  not 
against  the  corporation. 

•  Tippecanoe  County  v.  Lafavette,  M.  & 
B.  R.  Co.   (1875)   50  Ind.  85. 

I  Green'*  Brice.  Ultra  Vires,  2d  Am.  ed. 
§  784,  quoted  in  Osmer  v.  Lemay-Wogmann 
Brokerage  Co.  (1911)  155  Mo.'  App.  211, 
134  S.  W.  65. 

Tn  Hunt  v.  TTauser  ^falting  Co.  (1003) 
90  Minn.  282,  90  X.  W.  85,  it  was  observed 
that  to  allow  the  defendant  company  to 
disclaim  its  responsibility  as  stockholder 
in  another  company,  after  it  ha«l  enjoyed 
the  advantage  of  its  position,  "would  seem 
to  encourage  the  execution  of  a  fraud,  and 
sanction  a  wrong  opposed  to  tlie  well- 
considered  adjudications  of  this  court  and 
the  highest  behests  of  natural  justice." 


870 


ANNOTATION— L'LTRA  VIRES— KSTOPPKL  OF  CORPORATION. 


courts  should  allow  an  action  to  be  main- 
tained  on  the  contract  itself;  it  would 
simply  constitute  a  reason  for  granting 
relief  in  some  form  which  w-ould  preclude 
the  defendant  from  deriving  any  profit 
from  his  fraud. 

In  one  case  the  court  remarked  that 
'^the  principle  of  estoppel  by  conduct  is 
the  same  principle  which  is  applied  by 
courts  in  holding  that  the  Statute  of 
Frauds,  by  which,  under  the  general  rule, 
a  contract  would  be  void,  is  never  to  be 
used  for  the  protection  of  a  fraud."* 
But  it  is  submitted  that  the  incidents  of 
a  contract  within  the  purview  of  the 
Statute  of  Frauds  are  so  essentially  dif- 
ferent from  those  of  an  ultra  vires 
contract  that  the  court  was  not  jus- 
tified in  arguing  by  analogy  from  the 
one  to  the  other.  The  invalidity  of 
the  former  description  of  contract  is 
predicated  from  the  omission  to  com- 
ply with  a  merely  formal  requirement; 
the  invalidity  of  the  latter  arises  from 
the  nature  of  the  subject  matter.  The 
only  analogy  which  could  carry  any 
weight  in  this  connection  would  be  an 
example  of  a  transaction  which,  although 
invalid  as  regards  its  subject  matter, 
has  been  held  to  be  enforceable  simply 
on  the  ground  that  its  enforcement  was 
necessary  for  the  purpose  of  preventing 
fraud.  This  criticism  is,  of  course,  inde- 
pendent of  the  more  general  objection  to 
which  the  view  of  the  court  is  open; 
viz.,  that  it  is  a  manifest  petitio  prin- 
cipii  to  take  it  for  granted  that  the  only 
way  of  preventing  fraud  where  an  ultra 
vires  contract  has  been  executed  on  one 
side  is  to  allow  an  action  to  be  main- 
tained on  the  contract  itself. 

04,  Defense  of  ultra  vires  an  tineon- 
j  scionable  one. 

The  defense  of  ultra  vires  has  not  in- 
frequently been  characterized  as  ''uncon- 
scionable" by  the  courts  which  hold  that 
the  defense  of  ultra  vires  should  not  be 
allowed  in  cases  where  the  claimant  has 
performed  the  contract  on  his  side.^ 

65,  Resume  of  objections  to  the  doc- 
trine. 

The  discussion  in  the  preceding  sec- 
tions may,  it  is  submitted,  be  fairly  said 
to  lead  up  to  these  conclusions: 

(a)  The  doctrine  under  review  cannot 
be  based  on  the  ground  of  an  estoppel 


unless  we  are  ])repared  to  assume  the 
con*ectness  of  three  propositions,  all  of 
which  are  apparently  untenable  in  point 
of  logic,  and  irreconcilable  with  ele- 
mentary legal  principles;  viz.,  (1)  that 
a  contract  which,  ex  hypothesi,  was  void 
at  the  time  when  it  was  made,  and  which 
consequently  cannot,  without  disregard- 
ing the  analogies  of  the  law  in  regard  to 
other  descriptions  of  void  contracts,  be 
deemed  susceptible  of  a  voluntary  rati- 
fication, may,  on  the  ground  of  an  estop- 
pel, be  in  eifect  validated  against  the 
will  of  the  corporation;  (2)  that  this  es- 
toppel may  be  predicated,  although  one 
of  the  essential  elements  of  such  a  eon- 
cept,  that  is  to  say,  the  misleading  of  the 
party  who  is  seeking  to  enforce  the  con- 
tract, must  necessarily  be  absent,  owing 
to  the  fact  that  he  is  chargeable  with  no- 
tice of  the  extent  of  the  corporate  pow- 
ers; and  (3)  that  a  corporation  may  be 
estopped  from  denying  its  liability*  in 
respect  to  a  contract  entered  into  by  its 
agents,  even  in  a  case  in  which  they  have 
transcended  their  authority  and  abused 
their  trust,  with  regard  both  to  making 
the  contract  and  to  their  acts  performed 
in  pursuance  of  it,  and  in  which  the  cor- 
poration itself,  as  distinguished  from-  its 
agents,  has  not  done  anything  which  can 
be  construed  as  an  adoption  of  the  eon- 
tract.  It  is  unquestionably  true  that,  as 
Lord  Halsbury  remarked  in  a  well- 
known  case,  the  law  "is  not  always  logi- 
cal at  all."  ^  But  it  will  readily  be  ad- 
mitted by  every  lawyer  that  no  unneces- 
sary additions  should  be  made  to  the  un- 
fortunate antinomies  which  provoked 
this  candid  criticism.  So  far  as  regards 
doctrines  which  have  come  down  to  us 
from  the  earlier  period  of  the  develop- 
ment of  the  law,  their  illogicality,  be- 
ing usually  susceptible  of  an  adequate 
and  reasonable  explanation  on  historical 
grounds,  does  not  always  constitute  a 
sufficient  reason  for  discarding  them. 
But  when  the  application  of  the  logical 
test  to  a  theory  which  originated  less  than 
seventy  years  ago  discloses  such  seri- 
ous flaws  as  those  above  specified,  its  un- 
soundness is,  to  say  the  least,  very 
strongly  indicated. 

(b)  The  other  considerations  to  which 
the  doctrine  has  been  referred  cannot 
with  propriety  be  treated  as  grounds  for 
allowing  an  action  to  be  maintained  on 


8  Denver  F.  Ins.  Co.  v.  McClelland  (1885) 
9  Colo.  24,  59  Am.  St.  Rep.  134,  9  Pac.  771. 

I  See,  for  example,  Ooodland  v.  Bank  of 
Darlington  (1898)  74  Mo.  App.  365;  York  v. 
Farmers'  Bank  (1904)  lO.l  Mo.  App.  127, 
79  S.  W.  968.  By  the  courts  which  reject 
the  principle  of  estoppel  the  propriety  of 
L.U.A.1917A. 


this  designation  is  not  conceded,  except 
with  respect  to  one  particular  class  of  casea. 
See  §  38,  supra. 

iQuinn  v.  Leathem  [1901]  A.  C.  (Eng.) 
495,  1  B.  R.  C.  197,  70  L.  J.  P.  C.  N.  S. 
76,  65  J.  P.  708,  50  Week.  Rep.  139,  85  L. 
T.  N.  S.  289,  17  Times  L.  R.  749. 
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the  contract  itself,  however  forcible 
they  may  be  as  reasons  for  holding  a 
claimant  to  be  entitled  to  such  relief  as 
he  may  be  able  to  obtain  independently 
of  the  contract. 

From  the  foregoing  general  statement, 
it  is  apparent  that  the  ground  upon 
which  the  advocates  of  the  doctrine  of 
estoppel  have  chosen  to  rest  it  are  by 
no  means  satisfactory.  Nor  is  the  case 
in  its  favor  at  all  improved  when  we 
proceed  to  examine  the  positive  objec- 
tions to  which  it  is  open. 

In  the  first  place,  the  adoption  of  the 
doctrine  involves,  with  respect  to  one 
particular  species  of  contracts,  a  disre- 
<?ard  of  two  general  principles  which 
otherwise  are  of  general  application; 
viz.,  that  there  cannot  be  an  estoppel  to 
show  a  violation  of  a  statute,  even  to  the 
prejudice  of  an  innocent  party ;  *  and 
that  "there  cannot  be  an  estoppel  in- 
volved in  the  act  to  which  the  inca- 
pacity relates,  that  can  take  away  that 
incapacity."  * 

Secondly,  the  doctrine  seems  to  re- 
quire for  its  support  an  acceptance  of 
the  theory  that,  in  cases  where  the  ef- 
fect of  statutes  defining  the  extent  of 
corporate  powers  is  in  question,  the  in- 
cidents of  contracts  which  are  expressly 
jirohibitcd  are  different  from  those  of 
contracts  which  are  merely  prohibited 
by  implication.  The  analogies  of  the 
law  are  entirely  opposed  to  this  theory. 
8ee  §  14,  supra. 

Thirdly,  the  effect  of  the  doctrine  is  to 
impair  the  usefulness  of  the  restrictions 
placed  by  statutes  upon  the  power  of 
corporations,  or  even  to  render  those  re- 
strictions entirely  nugatory.  See  §  37, 
supra.  This  objection  has  never  been 
satisfactorily  met,  so  far  as  the  present 
writer  knows.  A  "sufficient  answer"  to 
it  is,  according  to  one  court,  supplied  by 
the  consideration  ^Hhat  the  state  may  in- 
terpose its  authority  at  any  time  and 
compel  an  abandonment  of  the  act  in  ex- 
cess of  power,  and,  if  need  be,  revoke  the 


charter  of  the  company  for  its  usurpa- 
tion."* Much  weight  would  certainly 
be  attributable  to  this  consideration,  if, 
in  point  of  fact,  the  state  regularly  ex- 
ercised over  private  corporations  a  con- 
trol so  vigilant  and  unremitting  that 
such  corporations  would  in  the  normal 
course  of  affairs  be  checked  immediately 
after  they  undertook  to  engage  in  enter- 
prises, or  to  enter  into  contracts,  which 
exceeded  their  powers.  But  such  con- 
trol is  not  exercised  at  present,  and  prob- 
ably never  will  be  exercised  under  any 
system  of  administration  that  is  likely 
to  be  adopted  in  a  democratic  country. 
Government  supervision  is  virtually  dor- 
mant so  far  as  current  operations  are 
concerned,  and  seldom  becomes  effective 
unless  the  corporate  delinquencies  are 
deemed  to  be  sufficiently  serious  to  war- 
rant the  institution  of  proceedings  for 
the  purpose  of  annulling  the  charter. 
As  long  as  these  conditions  remain  un- 
changed, the  right  of  the  state  to  pre- 
vent corporations  from  transcending 
their  powers,  and  to  compel  them  to 
discontinue  their  business  if  those  pow- 
ers have  already  been  transcended,  can- 
not, it  is  submitted;  be  regarded  as  a 
factor  of  any  real  importance  in  a  discus- 
sion of  the  principle  of  estoppel. 
Whether  it  has  ever  been  actually  exer- 
cised with  such  promptitude  and  in  such 
a  manner  as  to  safeguard  adequately  the 
interest  of  the  members  and  creditors  of 
a  corporation  (see  below)  may  reason- 
ably be  doubted.  Nor  does  there  seem  to 
be  much  force  in  the  argument  that  the 
objection  based  upon  the  consequences  of 
the  doctrine  of  estoppel  in  amplifying 
the  granted  powers  of  corporations  may 
warrantably  be  disregarded,  for  the  rea- 
son that  that  doctrine  is  necessary  for 
the  promotion  of  justice,  honesty,  pub- 
lie  policy,  and  other  somewhat  vaguely 
defined  objects  of  a  kindred  nature.*  Such 
a  necessity,  even  if  it  were  a  demonstra- 
able  fact,  is  simply  a  matter  proper  for 
the  legislatures  to  weigh  in  considering 


•  This  is  the  general  principle  underlying 
Steadman  v.  Dnhamel  (1845)  1  C.  B.  888, 
13.'>  Eng.  Reprint,  792,  14  L.  J.  C.  P.  N.  S. 
270,  where  the  court  rejected  the  contention 
that  the  defendant,  whose  acceptance  of  a 
hill  was  dated  in  a  foreign  city,  was 
estopped  from  setting  up  the  defense  that 
it  was  an  inlond  bill,  and  consequently 
not  producible  in  evidence  for  want  of  a 
stamp. 

•  Keen  v.  Coleman  (1861)  39  Pa.  299,  80 
Am.  Dec.  524,  where  it  was  held  that  a 
judgment  bond  was  not  made  good  by  the 
fact  that  the  obligor,  a  married  woman, 
had  represented  herself  to  be  single. 

•  Camden  ds  A.  R.  Co.  v.  May's  Landing 
I..R.A.1917A. 


6  E.  H.  City  R.  Co.  (1886)  48  N.  J.  h.  530, 

7  Atl.  523 

» In  Bradley  v.  Ballard  (1870)  55  HI.  413, 

8  Am.  Rep.  666,  3  Mor.  Min.  Rep.  563,  the 
court  said:  **Neither  is  it  correct  to  say 
that  the  application  to  corporations  of  the 
doctrine  of  equitable  estoppel,  where  jus- 
tice requires  it  to  be  applied,  as  when,  under 
a  claim  of  corporate  power,  they  have  re- 
ceived benefits  for  which  they  refuse  to  pay 
from  a  sudden  discovery  that  they  had  not 
the  powers  they  had  claimed,  can  be  made 
the  means  of  enabling  them  indefinitely  to 
extend  their  powers.  If  that  were  true,  it 
would  be  an  insuperable  objection  to  the 
application  of  the  doctrine,  even  for  the  pur- 
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whether  their  enactments  relating  to  cor- 
porations shall  be  modified,  and  not  a 
reason  for  the  virtual  nulliUcation  of 
those  enactments  by  the  courts.  It  must 
not  be  forgotten,  moreover,  that  the  stat- 
utes relating  to  corporate  organization 
and  management  usually  contain  provi- 
sions which  specify  a  certain  procedure 
by  means  of  which  the  scope  of  corpor- 
ate powers  may  be  enlarged.  There  is  a 
manifest  propriety  in  insisting  that  the 
managing  agents  of  corporations,  when- 
ever they  contemplate  making  a  contract 
which  is  not  clearly  intra  vires,  should 
resort  to  this  procedure,  and  thus  give 
shareholders  an  opportunity  of  express- 
ing an  opinion  as  to  the  desirability  of 
exposing  their  investments  to  a  new 
risk. 

Fourthly,  the  doctrine  wholly  ignores 
the  interests  of  "innocent  shareholders," 
— a  term  which  in  this  connection  im- 
ports those  who  have  not  authorized, 
either  expressly  or  by  implication,  the 
formation  of  the  ultra  vires  contract  or 
the  subsequent  acts  upon  which  the  al- 
leged estoppel  is  founded.  That  this  sit- 
uation exists  in  respect  of  any  sharehold- 
ers who  neither  knew,  nor  had  any  means 
of  knowing,  that  the  contract  was  being 
made,  is  a  necessary  inference  from  the 
fact  that  their  shares  are  deemed  to  have 
been  purchased  on  the  supposition  that 
the  corporation  was  to  carry  on  a  cer- 
tain description  of  business,  and  that  it 
would  not  enter  into  any  contracts  ex- 
cept those  which  were  incident  in  a  rea- 
sonable sense  to  that  business.'  Under 
such  circumstances,  the  presumption 
cannot  warrantably  be  entertained  that 
they  consented  to  any  particular  ultra 


vires  contract.''  Manifestly,  therefore, 
it  is  unjust  that  they  should  be  preju- 
dicially affected  by  the  making  of  the 
contract  or  by  what  is  done  in  pursu- 
ance of  it.  Yet,  it  is  easy  to  see  that  the 
application  of  the  doctrine  under  dis- 
cussion may  often  produce  this  conse- 
quence. The  value  of  their  shares  may 
be  diminished,  or  in  extreme  cases  en- 
tirely destroyed,  if  the  contract  should 
eventually  prove  to  be  unprofitable.  Nev- 
ertheless, so  far  as  can  be  gathered  from 
the  decisions,  the  doctrine  does  not  af- 
ford them  any  redress  under  such  circum- 
stances, except  such  as  can  be  obtained 
in  a  suit  to  enforce  the  personal  lia- 
bility of  the  corporate  agents  who  have 
violated  their  trust.  The  courts  seem  to 
treat  as  a  wholly  immaterial  factor  the 
question  whether  the  consequences  of 
what  was  done  in  pursuance  of  the  con- 
tract were,  in  the  ultimate  outcome, 
harmful,  or  the  reverse.  The  broad 
ground  upon  which  the  right  of  action  is 
predicated  is  simply  that  the  other  party 
has  performed  the  contract  on  his  side, 
and  by  such  performance  has  conferred 
certain  benefits  upon  the  corporation. 
In  this  point  of  view  the  party  contract- 
ing with  its  corporation  is  allowed  to 
enforce  the  contract  upon  precisely  the 
same  footing  as  if  it  were  valid.  No  ac- 
count is  taken  of  the  effect  which  the 
imposition  of  the  liability  upon  the  cor- 
poration may  have  upon  the  interests  of 
those  individual  stockholders  who  can- 
not, upon  any  possible  view  of  the  evi- 
dence, be  held  to  have  sanctioned  the 
making  of  the  contract,  or  acquiesced  in 
what  was  done  under  it.*  So  far  as  re- 
gards such  shareholders,  therefore,  it  is 


pose  of  preventing  injustice  in  individual 
cases.  But  it  is  not  true.  This  doctrine 
is  applied  only  for  the  purpose  of  coni- 
pelling  corporations  to  be  honest,  in  the 
simplest  and  commonest  sense  of  honesty, 
and  after  whatever  mischief  may  belong 
to  the  performance  of  an  act  ultra  vires 
has  been  accomplished/' 

8  It  is  scarcely  necessary  to  sustain  this 
assertion  by  judicial  authority;  but  the  fol- 
lowing passage  from  the  opinion  in  Dav  v. 
Spiral  Springs  Buggy  Co.  (1885)  67  Mich. 
146,  68  Am.  Rep.  352,  23  X.  W.  628,  may  be 
quoted:  "Neither  had  the  corporators  of 
the  defendant  consented  that  their  interests 
might  be  put  in  jeopardy  by  such  dealings. 
.  .  .  Every  stockholder  was  entitled  in 
his  own  interest  to  insist  on  its  being  re- 
pudiated, for  he  had  not  consented  to  put 
his  share  of  the  capital  at  the  risk  of  any 
such  venture." 

TBissell  V.  Michigan  S.  &  N.  T.  R.  Cos. 
(1860)  22  N.  Y.  281,  laid  stress  upon  the 
fact  that  "the  shareholders  had  ample  op- 
L.R.A.1917A. 


portunity  to  prevent  or  arrest  the  abuse. 
But  no  complaint  from  them  has  ever  been 
heard,  and  their  acquiescence  nuist  be  pre- 
sumed." There  is  much  difficulty  in  ap- 
preciating the  standpoint  of  a  judge  who 
could  take  this  position  with  regard  to  the 
shareholders  of  two  railroad  companies. 
Considering  that  a  large  part  of  the  share- 
holders may  have  been,  and  probably  were, 
resident  in  other  states,  or  even  in  foreign 
countries,  it  would  seem  to  have  been 
wholly  unwarrantable  to  base  any  getieral 
presumption  upon  the  fact  that  none  of 
them  had  attempted  to  restrain  the  corpo- 
rate officers  from  making  the  ultra  vires 
contract  in  question. 

•  The  singularly  loose  and  perfunctory 
manner  in  which  the  liability  of  the  corpo- 
ration in  this  point  of  view  is  sometimes 
dealt  with  is  illustrated  bv  such  statements 
as    the    following    (the    Italics    are    ours): 

**The8e  profits,  we  are  at  Hhertp  to  pre- 
sume, have  gone  to  swell  the  dividends  of 
the   stockholders.**     State   Bd.   of   Agri.   v. 
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clear  that,  in  cases  where  the  unauthor- 
ized transaction  proves  to  be  unprofit- 
able or  causes  loss  indirectly  by  divert- 
ing the  funds  of  the  corporation  from 
authorized  transactions  which  would  or 
might  have  produced  profits,  the  prin- 
ciple of  estoppel  is  so  far  from  being 
recommended  by  the  "justice**  of  its  op- 
eration,  that  it  may,  and  often  does,  op- 
erate most  unfairly.*  In  fact,  the  only 
ground  upon  which,  in  this  point  of 
view,  its  operation  can  be  defended 
would  seem  to  be  that  suggested  by  a 
very  extreme  application  of  the  gen- 
erAl  principle  of  law  **that  whenever 
one  of  two  innocent  persons  must  suffer 
by  the  acts  of  a  third,  he  who  enables 


Citizens*  Street  R.  Co.  (1874)  47  Ind.  407, 
17  Am.  Rep.  702. 

"/*  may  icell  he  doubted  whether  any 
injury  can  come  to  any  innocent  party  by 
denying  to  respondent  it8  plea.  It  has  for- 
tilied  itself  against  possible  loss  by  de- 
manding security  for  its  indemnity  in  the 
$2,000  note.  It  may  safely  he  assumed 
that,  before  accepting  this  note,  the  bank 
well  knew  that  it  was  a  good  note,  collect- 
able on  condition  broken,  so  that,  in  ful- 
filling its  contract,  the  bank  would  work 
no  hardship  upon  its  stockholders,  deprive 
them  of  assets  in  which  they  had  the  right 
to  share."  Creditors'  Claim  &  Adjust- 
ment Co.  v.  Northwest  Loax  &  T.  Co. 
ante,  737. 

Surely,  in  such  cases  "presumption," 
"doubt/'  and  ''assumption"  as  to  vital  facts 
are  wholly  out  of  place,  especially  when 
those  facts  can  be  readily  verified. 

9  The  possible  extent  of  that  injustice 
may  be  illustrated  by  a  concrete  case  sug- 
gested by  the  facts  in  Bissell  v.  Michigan 
a.  &  N.  I.  R.  Cos.  (1860)  22  N.  Y.  258, 
where  two  railway  companies  were  held 
responsible  for  injuries  received  by  a  man 
while  traveling  over  a  line  on  which  neither 
of  them  was  empowered  to  operate  trains. 
For  the  purposes  of  the  present  argument, 
let  us  suppose  that  the  accident  had  been 
one  of  the  more  serious  description  by 
which  scores  of  passeng^ers  have  or  ten  been 
killed  and  maimed.  If  any  considerable 
number  of  the  victims  had  been  persons 
whose  lives  were  of  exceptional  value,  the 
claims  against  the  defendant  companies 
would  have  amounted  to  hundreds  of  thou- 
sands of  dollars,  instead  of  the  small  sum 
for  which  suit  was  actually  brought.  Such 
a  drain  upon  their  resources  would  probab- 
ly have  entailed  at  the  very  least  the  pass- 
ing of  some  dividends,  and  might  even  have 
resulted  in  the  insolvency  of  one  or  both  of 
them.  It  is  difficult  to  see  in  what  way 
"justice"  would  have  been  subserved  by 
compelling  an  innocent  shareholder  to  suflfer 
to  this  degree  for  the  misconduct  of  the 
directors  or  managing  officials  of  the  com- 
panies. Yet,  under  the  broad  doctrine  laid 
down  by  Comstock,  Ch.  J.  (whose  views 
have  been  adopted  in  later  New  York 
L.R.A.1917A. 


such  third  person  to  occasion  the  loss 
must  sustain  it."  ^^  Obviously,  however, 
the  existing  law  of  agency  would  be  rev- 
olutionized if  this  principle  could  be 
invoked  for  -the  purpose  of  imposing  lia- 
bility in  respect  h)  the  unauthorized  acts 
of  corporations. 

Fifthly,  the  application  of  the  doc- 
trine may  and  frequently  does  operate 
to  the  prejudice  of  third  persons  whose 
dealings  with  the  corporation  have  ref- 
erence to  matters  which  are  within  the 
scope  of  its  corporate  powers.  The 
courts  have  paid  even  less  attention  to 
this  feature  of  the  doctrine  than  to  the 
one  discussed  in  the  preceding  para- 
graph.*^ Yet  its  importance  is  indis- 
putable, and  the  argument  which  it  fur- 
eases),  such  a  shareholder  could  not  have 
claimed  in  the  action,  as  brought,  any  differ- 
ential treatment  which  would,  so  far  as  he 
was  concerned,  have  averted  the  consequen- 
ces of  the  payment  of  damages. 

Other  significant  illustrations  of  the 
manner  in  which  the  value  of  the  invest- 
ments of  innocent  shareholders  may  be 
impaired,  even  to  the  extent  of  complete 
destruction,  are  furnished  by  the  cases  in 
which  companies  have  been  held  liable  as 
shareholders  in  other  companies;  or  in  re- 
spect of  money  borrowed  unlawfully;  or 
upon  a  policy  of  insurance  covering  a  class 
of  property  which  the  defendant  was  not 
authorized  to  insure ;  or  upon  a  policy  which 
a  company  authorized  to  insure  the  lives  of 
persons  within  certain  age  limits  issues  to 
a  person  whose  age  exceeds  the  higher  limit. 
See  §  42,  supra. 

lOAshurst,  J.,  in  Lickbarrow  v.  Mason 
(1787)  2  T.  R.  70,  100  Eng.  Reprint,  35,  1 
H.  Bl.  357,  126  Eng.  Reprint,  209,  6  East, 
21,  102  Eng.  Reprint,  1102,  1  Revised  Rep. 
425,  4  Eng.  Rul.  Cas.  756. 

11  How  little  it  has  been  considered  is 
apparent  from  such  a  passage  as  the  fol- 
lowing: "In  the  granting  of  charters,  the 
legislature  is  presumed  to  have  had  in  view 
the  public  interest,  and  public  policy  is  (as 
the  interest  of  stockholders  ought  to  be) 
concerned  in  the  re.«itriction  of  corporations 
within  chartered  limits,  and  a  departure 
therefrom  is  onlv  deemed  excusable  when 
it  cannot  result  in  prejudice  to  the  public 
or  to  the  stockholders."  Leslie  v.  I-iorillard 
(1888)  110  N.  Y.  531,  1  L.R.A.  4.56,  18  X. 
E.  363.  Here,  it  will  be  observed,  no  ref- 
erence at  all  is  made  to  the  possibility  of 
prejudice  to  third  persons.  * 

In  Kentucky  it  has  been  held  that  "a 
contract  made  in  violation  of  law,  while 
enforceable  as  between  the  parties,  is  not 
enforceable  by  either  participant  as  against 
the  rights  of  third  persons."  First  Nat. 
Bank  v.  D.  Kiefer  Mill.  Co.  (1893)  96  Ky. 
97,  23  S.  W.  675,  followed  in  Bell  &  C.  Co. 
v.  Kentuckv  Glass  Works  Co.  (1899)  106 
Ky.  7,  50  Sl  W.  2,  1092,  51  S.  W.  180.  The 
court  did  not  advert  to  the  interests  of 
creditors  as  an  element  which  constitutes 
one  of  the  reasons  for  rejecting  the  prin- 
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nishes  against  the  doc  trine  is  in  one  re- 
spect even  more  cogent  than  that  which 
is  derived  from  a  consideration  of  the 
interests  of  stockholders.  Stockholders 
have,  \fy  reason  of  their  position  with  re- 
spect to  the  corporatioi>y  various  oppor- 
tunities of  learning  whether  its  powers 
are  being  exceeded,  and  if  we  assume 
that  their  assent  is  to  be  treated  as  an  el- 
ement affecting  its  liability,  the  posses- 
sion of  such  knowledge  as  will  justif}' 
the  inference  of  an  assent  may  often 
be  readily  inferred.  On  the  other  hand, 
it  is  clear  that  third  persons  who  enter 
into  contracts  which  are  intra  vires  of 
the  corporation  are  justified  in  acting 
upon  the  supposition  that  it  has  not 
previously  made,  and  will  not  subse- 
quently make,  any  contracts  which  are 
not  of  that  description.  In  other  words, 
it  is  a  presumption  of  fact  that,  when 
they  trust  the  corporation,  they  do  so 
only  in  so  far  as  it  shall  be  engaged  in 
carrying  on  the  kind  of  business  for 
which  it  was  organized,  and  shall  con- 
tinue to  avoid  the  risks,  wholly  incal- 
culable in  extent,  of  responsibilities  not 
incident  to  that  business.  In  this  point 
of  view,  the  question  of  constructive 
knowledge  is,  so  far  as  they  are  con- 
cerned, a  negligible  factor  for  the  pur- 
poses of  the  present  discussion.  Fur- 
thermore, it  is  not  irrelevant  to  point 
out  that  cases  may  conceivably  occur  in 
which  the  enforcement  of  an  ultra  vires 
contract  on  the  groimd  of  estoppel  will 
operate  so  as  to  prevent  the  enforcement 
of  another  contract  which  is  intra  vires, 
and  thus  put  the  more  deserving  claim- 
ant in  a  less  favorable  position  that  the 
one  who,  presumptively,  if  not  actually, 
has  notice  that  he  is  participating  in  a 


violation  of  the  law.^*  The  fact  that 
such  a  singular  distortion  of  remedial 
rights  may  result  from  giving  effect  to 
the  doctrine  indicates  another  situation 
with  respect  to  which  the  validitj^  of  the 
claim  that  it  is  pre-eminently  one  which 
prevents  injustice  is  seen  to  be  more 
than  dubious. 

60.  CoH<^htding  remarks. 

The  considerations  adverted  to  in  the 
preceding  section  may  fairly  be  said  to 
show  not  merely  that,  in  a  purely  juris- 
tic point  of  view,  the  foundations  of  the 
doctrine  of  estoppel  are  by  no  means  so 
solid  as  many  judges  and  text  writers 
assume  them  to  be,  but  also  that  it  may, 
and  often  does,  fail  to  produce  even 
those  equitable  results  which  by  some; 
critics  who  are  not  satisfied  with  the 
technical  grounds  suggested  for  it  are 
deemed  to  constitute  of  themselves  a 
sufficient  reason  for  applying  it.  The 
present  writer  ventures  to  express  the 
opinion  that  the  law  of  the  subject 
would  now  be  in  a  much  more  satisfac- 
tory position,  if  all  the  courts  had  con- 
sistently refused  to  entertain  actions 
brought  upon  the  ultra  vires  contracts 
themselves,  and  concentrated  their  at- 
tention upon  the  task  of  evolving  a  body 
of  rules  calculated  to  develop  to  the 
fullest  extent  those  descriptions  of  re- 
lief which  may  be  granted  independently 
of  such  actions.  It  is  undeniable  that,  if 
this  course  had  been  followed,  the  in- 
terests of  innocent  shareholders  and  of 
creditors  would  now  be  safeguarded 
more  effectively  than  is  the  case  in  the 
jurisdictions  in  which  the  doctrine  of 
estoppel  prevails.  Those  interests  can- 
not be   completely  protected   except   in 


ciple  of  estoppel.  It  is  apparent,  more- 
over, that  the  doctrine  laid  down  is  one 
which  does  not  afTord  Any  protection  to  a 
creditor  of  a  corporation  which  has,  as  a 
result  of  what  it  did  in  pursuance  of  the 
contract,  become  insolvent.  The  same  re- 
mark may  be  made  Avith  rej^ard  to  a  case 
in  which  it  was  said  that  the  niortjjage  in 
question  **could  not  be  sustained  if  attacked 
by  any  creditor  of  the  corporation  or  by 
any  stockholder  who  did  not  assent  to  it. 
But  since  it  is  not  shown  that  there  are 
any  creditors,  and  no  question  of  public 
policy  intervenes,  and  every  stockholder 
assented  to  this  disposition  of  the  compa- 
ny's property,  I  find  that  this  mortgage, 
given  for  a  valuable  consideration,  should 
not  be  declared  invalid  at  the  instance  of 
this  defendant."  Perkins  v.  Trinity  Realty 
Co.  (1906)  69  N.  J.  Eq.  723,  61  Atl.  167. 

In  a  very  recent  Kentucky  case  the  court 
remarked,  arguendo,  that  "the  purpose  of 
tlie  limitation  [as  to  extent  of  indebt- 
edness] is  to  not  allow  the  officers  of  th« 
L.R.A.19nA. 


bank  to  have  an  opportunity  to  misappro- 
priate, by  way  of  unauthorized  dividends, 
or  otherwise,  the  proceeds  of  an  unauthor- 
ized borrowing,  and  thus  imperil  the  se- 
curity of  creditors  by  unlawfully  increasing 
the  indebtedness  .of  the  corporation." 
American  Southern  Nat.  Bank  v.  Smith 
(1916)  170  Ky.  512,  186  S.  W.  482.  There, 
however,  the  rationale  of  the  doctrine  of  es- 
toppel Was  not  under  discussion.  The  actiial 
point  decided  being  that  the  receiver  of  an 
insolvent  corporation  which  had  borroM'ed 
money  beyond  the  amount  allowed  by  its 
charter  was  entitled,  in  behalf  of  the  cred- 
itors, to  disaffirm  the  contract  as  against 
the  lender. 

Win  the  first  of  the  concrete*  instances 
adverted  to  in  note  8,  supra,  the  effect  of 
applying  the  doctrine  in  favor  of  a  large 
number  of  claimants  might  well  be  the  in- 
ability of  the  railway  company  to  pay  the 
interest  on  its  secured  debts,  to  say  nothing 
of  the  unsecured  ones. 
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an  equity  suit,  and,  if  tbe  doctrine  of 
estoppel  had  never  been  adopted,  this 
consideration  would  have  tended  to  make 
such  a  suit  the  customary  method  of 
procedure.  As  the  formation  of  an  ultra 
vires  contract  imports  prima  facie  a 
breach  of  trust  in  respect  to  sharehold- 
ers, it  is  evident  that  n  court  would 
always  be  justified  in  insisting  that  the 
rights  and  liabilities  of  the  various  par- 
ties concerned  should  be  determined  in  a 
suit  of  this  character,  irrespective  of 
the  nature  of  the  action  instituted  by 
the  claimant  himself. 

That  both  shareholders  and  creditors 
are  entitled  to  safeguard  themselves  by 
intervening  in  a  pending  action  brought 
upon  ultra  vires  contracts  is  undisput- 
able.  But  it  is  obvious  that  the  recogni- 
tion of  their  right  to  take  this  step,  as 
moving  parties,  is  insufficient  to  insure 
in  every  ease  that  they  will  not  suffer 
damas^e.  That  result  can  be  achieved 
onlv  bv  the  regular  and  consistent  use 
of  a  form  of  procedure  which  in  its 
normal  course  will  operate  so  as  to  bring 
them  before  the  court. 

Another  not  improbable  consequence 
of  a  rejection  of  the  doctrine  of  estoppel 
would  have  been  the  bestowal  of  more 
attention  upon  the  question  whether, 
consistently  with  recogniased  legal  prin- 
ciples, some  means  conld  not  have  been 
devised  by  which  a  third  person  would 
have  been  enabled  to  hold  delinquent 
directors  and  executive  officers  personal- 
ly accountable  in  i*espect  to  the  ultra 
vires  contracts  made  by  them.  The  ob- 
vious difficulty,  of  course,  is  that  the 
conception  of  an  implied  warranty  of 
authority  could  not  be  invoked  for  this 
purpose,  because  anyone  who  deals  with 
corporate  agents  is  chargeable  with  no- 
tice that  their  powers  arc  not  of  wider 
scope  than  those  of  the  company  itself. 
See  §  7,  supra.  But,  even  as  matters 
stand,  it  is  perhaps  deserving  of  con- 
sideration, whether  a  liabilitj'  similar  in 
kind  to  that  which,  under  appropriate 
circumstances,  is  enforceable  b.v  virtue 
of  this  conception,  should  not  be  extend- 
ed by  legislation  to  cases  in  which  ultra 
vires  contracts  are  involved.  Enact- 
ments imposing  such  a  liability  would 
not  only  afford  a  much  needed  means 
of  redress  for  third  persons  who  may 

ITn  Pearce  v.  Madison  &  I.  R.  Co.  (1858) 
21  How.  (U.  S.)  441,  16  L.  ed.  184,  the  as- 
signee of  notes  executed  by  two  railroad 
companies  for  tbe  price  of  a  steamboat 
purchased  for  the  purpose  of  operating  a 
steamboat  line  in  connection  with  the  rail- 
roads argued  that  because  the  steamboat 
had  been  delivered  to  the  defendants  and 
L.R.A.1917A. 


be  prejudiced  by  the  misconduct  of  di* 
rectors  and  other  agents  of  corporationsi 
but  also  bring  about  a  distinct  improve- 
ment in  the  methods  of  corporate  ad- 
ministration. 

X.  Hinlorieal  review  of  the  iU'cisions  of 
the  Amerl(*an  /'edr/»al  courts^ 

67.  Intvodttctory, 

The  historical  review  of  the  cases  dis« 
cnssed  in  this  and  the  following  sub- 
titles is  designed  to  show  the  position 
which  the  various  American  courts  have 
taken  with  respect  to  the  doctrine  of 
estoppel  during  the  period  within  which 
their  rc|K)rted  decisions  which  bear  up- 
on the  subject  have  been  rendered.  The 
cases  cited  include  not  only  those  'in 
which  the  doctrine  has  been  explicitly 
approved  or  disapproved,  but  also  those 
in  which  it  was  not  referred  to  in  terms, 
but  which,  having  regard  to  the  facts  in- 
volved, are  either  consistent  or  inconsist- 
ent with  it.  The  summary  would,  it 
is  obvious,  be  seriously  defective  if  the 
cases  Ijelouging  to  the  latter  category 
were  omitted.  The  authorities  in  some 
of  the  jurisdictions  are  singularly  con- 
flicting; but  it  may  be  stated  that,  wher- 
ever a  distinct  change  of  views  has  oc- 
curred, it  has  nearly  always  been  in  the 
direction  of  an  acceptance  of  the  doc- 
trine. Illinois,  in  which  it  has  recently 
been  repudiated,  constitutes  a  note- 
worthy exception  to  this  rule. 

The  summaries  contained  in  the  fol- 
lowing sections  should,  of  course,  be  read 
in  connection  with  the  corresponding 
ones  in  the  monograph  relating  to  ac- 
tions by  corporations,  which  is  appended 
to  Calumet  &  C.  Canal  &  Dock  Co.  v. 
Conkling,  L.R.A.1917B,  — . 

OS.  J>eciMonH  of  the  Federal  Supreme 

Court. 

In  the  earliest  case  in  which  the  fact 
of  a  corporation's  having  received  the 
benefits  of  a  contract  which  it  had  no 
power  to  make  was  suggested  as  a  rea- 
son for  charging  it  with  liability  on  the 
contract,  the  circumstances  under  review 
were  such  as  to  render  it  unnecefisarv  to 
determine  the  general  question.*  But 
both  in  an  opinion  of  Supreme  Court  it- 
self,^ and  in  a  leading  case  decided  in 
one  of  the  states  in  which  the  principle 


converted  to  their  use,  they  were  respon- 
sible. To  this  contention  it  was  deemed  to 
be  a  sufficient  reply  that  the  plaintiff  was 
not  the  owner  of  the  boat;  that  he  did  not 
claim  under  an  assignment  of  tbe  owner's 
interest;  and  that  his  suit  was  instituted 
on  the  notes  as  an  indorsee. 

8De   la   Vergne  Refrigerating  Mach.   Co. 
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of  estoppel  is  accepted,*  the  ruling  has 
been  cited  as  an  authority  for  the  doc- 
trine that  no  estoppel  can  be  predicated 
from  such  a  fact. 

The  majority  of  the  cases  which  bear 


upon  the  doctrinal  position  of  the  court 
during  the  ensuing  period  relate  to  pub- 
lic corporations.  In  some  of  these  the 
principle  of  estoppel  was  repudiated;^ 
in  others  it  was  approved.*     To  recon- 


▼.  German  Sav.  Inst.   (1899)   175  U.  S.  40, 
44  L.  ed.  65,  20  Sup.  Ct.  Rep.  20. 

«  See  p.  278  of  the  opinion  of  Coniatock, 
Ch.  J.,  in  Bissell  v.  Michigan  8.  &  N.  1.  R, 
CW.   (1860)   22  N.  Y,  258. 

4  In  Nashville  v.  Ray  (1873)  19  Wall. 
(U.  S.)  468,  22  L.  ed.  164,  the  theory  that 
municipal  orders,  drafts,  certificates,  and 
other  documents  of  the  sort  are  free  from 
all  legal  and  equitable  defenses  in  the  hands 
of  a  bona  fide  holder  was  disapproved  for 
reasons  thus  stated:  "Every  holder  of  a 
city  order  or  certificate  knows  that,  to  be 
valid  and  genuine  at  all,  it  must  have  been 
issued  as  a  voucher  for  city  indebtedness. 
It  could  not  be  lawfully  issued  for  any 
other  purpose.  He  must  take  it,  therefore, 
subject  to  the  risk  that  it  has  not  been 
lawifully  and  properly  issued.  His  claim 
to  be  a  bona  fide  holder  will  always  be  sub- 
ject to  this  qualification.  The  face  of  the 
paper  itself  is  notice  to  him  that  its  valid- 
ity depends  upon  the  regularity  of  its  is- 
sue. The  officers  of  the  city  have  no 
authority  to  issue  it  for  any  illegal  or  im- 
proper purpose,  and  their  acts  cannot  create 
an  estoppel  against  the  city  itself,  its  tax- 
payers or  pciople." 

In  Citizens'  Sav.  &  L.  Asso.  v.  Topeka 
(1874)  20  Wall.  (U.  S.)  656,  22  L.  ed.  455, 
where  the  action  was  brought  for  the  re- 
covery of  the  interest  on' certain  municipal 
bonds,  the  court  said:  'Wc  do  no^.  attach 
any  importance  to  the  fact  that  the  town 
authorities  paid  one  instalment  of  interest 
on  these  bonds.  Such  a  payment  works  no 
estoppel.  If  the  legislature  was  without 
power  to  authorize  the  issue  of  these  bonds, 
and  its  statute  attempting  to  confer  such 
authority  is  void,  the  mere  payment  of  in- 
terest, which  was  equally  unauthorized, 
cannot  create  of  itself  a  power  to  levy 
taxes,  resting  on  no  other  foundation  than 
the  fact  that  they  have  once  been  illegally 
levied  for  that  purpose.*' 

In  Parkeraburg  v.  Brown  (1882)  106 
(U.  S.)  487,  27  L.  ed.  238,  1  Sup.  Ct.  Rep. 
442,  the  court  used  this  language:  "There 
having  been  a  total  want  of  power  to  issue 
the  bonds  originally,  under  any  circum- 
stances, and  not  a  mere  failure  to  comply 
with  prescribed  requirements  or  conditions, 
the  case  is  not  one  for  applying  to  the  city, 
under  any  state  of  facts,  any  doctrine  of 
estoppel  or  ratification  by  reason  of  its 
having  paid  some  instalments  of  interest 
on  the  bonds,  .  .  .  or  by  reason  of  anj' 
of  the  acts  of  its  officers  or  agents  in  deal- 
ing with  the  property  covered  by  the  deed  of 
trust.  No  such  acts  can  give  validity  to 
the  statute  or  to  the  bonds,  however  they 
may  affect  the  status  of  the  property 
dealt  with  or  the  relation  of  the  city  to 
such  property." 

See  also  Marsh  ▼.  Fulton  County  (1870) 
L.R.A.1917A. 


10  Wall.  (U.  S.)  676,  19  L.  ed.  1040  (where 
the  actual  question  was  as  to  the  effective- 
ness of  a  ratification). 

5  In  Pine  CJrove  Twp.  v.  Talcott  (1873) 
19  Wall.  (U.  S.)  666,  22  L.  ed.  227,  an  ac- 
tion of  assumpsit  to  recover  from  a  town- 
ship the  amount  of  bonds  issued  by  it  to 
further  the  construction  of  a  railway,  the 
precise  i)oint  upon  whicii  the  decision  turned 
was  the  constitutionality  of  the  enact- 
ment authorizing  the  issue  of  the  bonda. 
But  Swayne,  J.,  quoted  with  approval  a 
general  statement  in  Sedgwick  on  Stat- 
utory &  Constitutional  I^aw,  p.  73  (dis- 
cussed in  §  41,  supra),  which  has  often  been 
judicially  treated  as  an  exposition  of  the 
principle  of  estoppel.  The  case  has,  more- 
over, been  regarded  by  some  of  state  courts 
as  an  authority  for  that  principle.  See, 
for  example,  Union  Hardware  Co.  v.  Plume 
&  A.  Mfg.  C^.  (1889)  58  Conn.  222,  20  Atl. 
455;  Beach  v.  Wakefield  (1899)  107  Iowa, 
585,  76  N.  W.  688,  78  N.  W.  197. 

In  San  Antonio  v.  Mehaffv  (1877)  96 
U.  S.  312,  315,  24  L.  ed.  816.  8i7,  where  the 
bonds  upon  which  the  action  was  brought 
were  held  to  be  authorized  bv  a  certain 
provision  in  the  charter  of  a  municipal 
corporation,  Swayne,  J.,  observed:  **If  that 
clause  were  wanting,  we  should  have  no 
difficulty  in  holding  that  the  city  was, 
imder  tjie  circumstances,  estopped  from  de- 
nying their  validity.  The  doctrine  of  ultra 
vires,  whether  invoked  for  or  against  a  cor- 
poration, is  not  favore<i  in  the  law.  It 
should  never  be  applied  where  it  will  de- 
feat the  ends  of  justice,  if  such  a  result 
can  be  avoided."  This  case  has  been  cited 
as  an  authority  for  the  principle  of  estop- 
pel in  Kellogg-Mackay  Co.  v.  Havre  Hotel 
Co.  (1912)  118  C.  C.  A.  165,  199  Fed.  727; 
Seeber  v.  Commercial  Nat.  Bank  (1897) 
77  Fed.  957;  Ward  v.  Johnson  (1880)  95 
lU.  240;  and  disapproved  because  it  pro- 
ceeded on  that  principle  in  Buckeye  Marble 
&  F.  Co.  V.  Harvey  (1892)  92  lenn.  124. 
18  L.R.A.  252,  36  Am.  St.  Rep.  71,  20  S.  W. 
427. 

In  Hitchcock  v.  Galveston  (1877)  96  U. 
S.  341,  24  L.  ed.  659,  where  recover^'  was 
allowed  for  work  done  under  a  contract 
for  the  improvement  of  sidewalks,  the 
actual  decision  proceeded  upon  the  ground 
that,  even  if  the  bonds  issued  to  the  plain- 
tiffs, upon  which  the  action  was  brought, 
were  ultra  vires,  the  contract  itself  was 
not;  that  the  city  had  received  and  now 
enjoyed  the  benefit  of  what  they  had  done 
and  furnished;  that  for  these  things  the 
city  promised  to  pay;  and  that,  after  hav- 
ing received  the  benefit  of  the  contract,  the 
city  had  broken  it.  It  matters  not  that 
the  promise  was  to  pay  in  a  manner  not 
authorized  by  law.  If  payments  cannot  be 
made  in  bonds  because  their  issue  is  ultra 
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eile,  upon  any  broad  ground,  the  lan- 
guage used  in  these  two  groups  of  eases, 
seems  to  be  scarcely  possible.  They  are 
inconsistent  with  respect  both  to  the 
general  question  whether  an  estoppel  can 
be  predicated  on  the  ground  of  an  ac- 
ceptance of  the  benefits  of  an  ultra  vires 
contract,  and  also  with  respect  to  the 
special  question  whether  a  public  cor- 
poration can  be  affected  by  an  estoppel 
of  this  description. 

The  apparent  confusion  is  still  further 
augmented  by  what  was  decided  or  said 
in  other  cases  belonging  to  the  same 
period.  In  one  of  these  cases  it  was 
held  that  no  action  could  be  maintained 
against  an  insurance  company  on  a  pol- 
icy made  byats  agent  on  terms  which 
rendered  it  ultra  vires  not  merely  of 
the  agent,  but  also  of  the  company  it- 
self.'^ In  another,  in  which  a  corpora- 
tion   was    the    plaintiff,    the    right    of 


recovery  was  affirmed  partly  on  the 
ground  of  an  estoppel.'  In  another  it 
was  laid  down  that  ^'the  doctrine  of 
ultra  vires,  when  invoked  for  or  against 
a  corporation,  should  not  be  allowed  to 
prevail  where  it  would  defeat  the  ends 
of  justice  or  work  a  legal  wrong."'' 
This  statement  was  made,  arguendo,  in 
a  case  involving  a  claim  for  damages  in 
respect  to  the  breach  of  a  contract  of 
affreightment,  and  does  not  in  terms 
amount  to  an  explicit  affirmation  of  the 
principle  of  estoppel.  But  it  becomes 
extremely  significant  for  the  purposes 
of  the  present  discussions,  when  we  ob- 
serve that  one  of  the  precedents  cited 
in  support  of  it  was  a  New  York  case 
in  which  that  principle  was  adopted,' 
and  that  it  has  been  treated  as  an  au- 
thority for  that  principle  by  the  Supreme 
Court  itself,*  by  some  of  the  inferior 
Federal  courts,**  and  by  many  of  the 


vires,  it  would  be  sanctioning  rank  injiis- 
lice  to  hold  that  payment  need  not  be  made 
at  all.  Snch  is  not  the  law.  The  contract 
between  the  parties  is  in  force  so  far  as 
it  is  lawful."  (The  case  was  followed  as 
to  this  point  in  Ft.  Worth  Citv  Co.  v.  Smith 
Bridge  Co.  (18D3)  151  U.  S.  294,  38  L.  ed. 
167,  14  Sup.  Ct.  Rep.  339.)  But  the  court 
also  made  the  following  remarks:  "The 
present  is  not  a  case  in  which  the  issue  of 
the  bonds  was  prohibited  by  any  statute. 
At  most,  the  issue  was  unauthorized.  At 
most,  there  was  a  defect  of  power.  The 
promise  to  give  bonds  to  the  plaintiffs  in 
payment  of  what  they  undertook  to  do 
was  therefore,  at  farthest,  only  ultra  vires; 
and  in  such  a  case,  though  specific  perform- 
ance of  an  engagement  to  do  a  thing  trans- 
gress! ve  of  its  corporate  power  may  not 
be  enforced,  the  corporation  can  be  lield 
liable  on  its  contract.  Having  received 
benefits  at  the  expense  of  the  other  con- 
tracting party,  it  cannot  object  that  it  Avas 
not  empowered  to  perform  what  it  promised 
in  return."  This  statement,  taken  in  con- 
nection with  the  fact  that  the  court  quoted 
with  approval  a  passage  in  State  Bd.  of 
Agri.  V.  Citizens'  Street  R.  Co.  (1874)  47 
Ind.  407,  17  Am.  Rep.  702,  which  unmistak- 
ably embodies  the  principle  of  estoppel, 
may  reasonably  be  regarded  as  justifying 
the  citation  by  some  state  courts  of  the 
Hitchcock  Case  as  a  precedent  for  that 
principle.  See,  for  example,  Detroit  v.  De- 
troit City  R.  Co.  (1893)  56  Fed.  867;  Bow- 
man V,  Foster  &  L.  Hardware  Co.  (1890) 
94  Fed.  592;  Bond  v.  Terrell  Cotton  & 
Woolen  Mfg.  Co.  (1891)  82  Tex  309,  18  S. 
W.  601.  Compare  also  Whitney  v.  Wyman 
destruction,  are  furnished  by  the  cases  in 
(1879)  101  U.  S.  392. 

<*  Hoffman  v.  John  Hancock  Mut.  L.  Ins. 
Co.  (1876)  92  U.  S.  161,  23  L.  ed.  639.  See 
S  7,  note  4,  supra. 

•  Union  Nat.  Bank  v.  Matthews  (1878) 
98  U.  S.  621,  25  L.  ed.  188,  where  the  pas- 
L.R.A.1917A. 


sage  in  SedgAvick  on  Statutory  &  Consti- 
tutional Law,  referred  to  in  note  5,  supra, 
was  cited. 

7  Ohio  i  ^r.  R.  Co.  V.  :McCarthy  (1877) 
96  U.  S.  258,  267,  24  U  ed.  693,  695. 

•  The  statement  in  the  text  was  taken 
with  some  slight  verbal  changes  from  Whit- 
ney Arms  Co.  v.  Barlow  (1875)  63  1?.  Y. 
62.  20  Am.  Rep.  504. 

»Tn  Daniels  v.  Tearney  (1880)  102  U,  S. 
415,  20  L.  ed.  187,  the  actual  question  con- 
sidered was  whether  an  action  could  be 
maintained  on  a  bond  void  as  having  been 
executed  in  pursuance  of  certain  uncon- 
stitutional legislation.  But  the  court,  re- 
lying on  the  McCarthy  Case,  laid  it  down, 
arguendo,  that  a  corporation  is  estopped 
from  setting  up  the  defense  of  ultra  vires, 
where,  after  having  **enjoycd  the  fruits  of 
a  contract  fairly  made,  it  denies,  when 
called  to  account,  the  existence  of  the  cor- 
porate power  to  make  it.  .  .  .  The 
principle  of  estoppel  thus  applied  has  its 
foundation  in  a  wise  and  salutary  policy. 
It  is  a  means  of  repose.  It  promotes  fair 
dealing.  It  cannot  be  made  an  instrument 
of  wrong  or  oppression,  and  it  often  gives 
triumph  to  right  and  justice,  where  nothing 
else  known  to  our  jurisprudence  can  by  its 
operation  secure  those  ends.  Ijke  the 
Statute  of  Limitations,  it  is  a  conservator, 
and  without  it  society  could  not   well  go 


it 


on. 

10  Seeber  v.  Commercial  Kat.  Bank  (1897) 
77  Fed.  957;  BoAvman  v.  Foster  &  L.  Hard- 
ware Co.  (1899)  94  Fed.  692. 

In  Bowen  v.  Needles  Xat.  Bank  (1809> 
36  C.  C.  A.  553,  94  Fed.  925,  it  was  re- 
marked: "\Miile  the  language  of  these  ex- 
pressions of  the  court  may  be  said  to  b& 
snflficiently  broad  and  inclusive  to  justify 
the  contention  of  the  plaintiff  in  error,  thfr 
court,  in  its  adjudications,  has  limited  the 
application  of  the  principle  to  cases  in 
which  a  corporation  has,  by  the  plea  of 
ultra  vires,  sought  to  retain  unjustly  the 
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state    courts    which    accept    the    prin-  f  ponded  with  that  which  has  always  pre- 
ciple.^^  vailed   in    England;    viz.,    that    snoh    a 

From  the  summary  contained  in  the    contract  is  absolutely  void.     One  of  the 
preceding  paragraph  it  is  apparent  that,    authorities*  specially  relied  upon  was  a 


up  to  the  date  of  the  latest  of  the  cases 


decision  by  which  that  theory  had,  only 


mentioned,  the  opinions  of  the  Supreme  a  few  years  previously,  befen  stamped 
Court  were,  to  say  the  least,  in  a  very  i  with  the  approval  of  the  House  of 
unsettled  condition  with  regard  to  the  Lords.^*  An  indorsement  of  this  deci- 
applicability  of  the  principle  of  estoppel,  sion  logically  involved  the  total  rejec- 
Before  that  date,  however,  it  had  re-  j  tion  of  the  principle  of  estoppel, — in  so 
I>udiated  definitively  the  doctrine  that  a  '  far  at  least  as  it  is  predicated  on  the 


corporation  may  be  estopped  by  the  par- 
tial performance  of  an  ultra  vires  con- 
tract from  denying  its  liability  in  re- 


mere  ground  of  an  acceptance  of  the 
benefits  of  the  contract.  Such  a  rejec- 
tion was  distinctly  indicated  in  a  case 


spect  to  the  unperformed  residue  of  the  '  decided  about  ten  years  afterward,  in 
contract.^*  The  adoption  of  this  posi- ;  which  the  court  took  occasion  to  remark 
tion,  it  is  obvious,  did  not  necessarily  !  that  its  affirmance  of  the  right  of  one 
involve  a  disapproval  of  the  principle  railway  company  to  recover  from  an- 
of  estoppel  as  predicated  from  the  com- ;  other  the  balance  of  tolls  due  under  a 
plete  performance  of  a  contract  on  one  contract  for  the  use  of  a  bridge  was 
side,  or  from  the  complete  performance  based  upon  the  consideration  that  the 
of  that  part  of  it  which  it  is  the  object  contract  was  independent  of  the  lease 
of  the  action  to  enforce.  But  the  case  has    which  had   been   executed  between   the 


an  important  bearing  upon  the  views  of 
the  court  with  regard  to  that  principle, 
because  it  was  explicitly  based  upon  a 


companies,  and  was  therefore  binding  as 
between  the  parties  to  the  suit,  whether 
the   lease    was   valid   or   invalid.     The 


theory  concerning  the  juristic  quality  of  |  judgment,  it  was  stated,  did  "not  rest 

an    ultra    vires   contract   which   corres-  in  any  degree  upon  the  ground  suggested 

fruits  of  a  contract   wliich  has   been  per-  Phonograph  Co.   (1891)   45  Fed.  2;   Detroit 

formed    by    the    other    party    thereto.      In  v.  Detroit  City  R.  Co.  (1893)   56  Fed,  867; 

all  such  cases  the  action  has  been  main-  ;  Union  Hardware  Co.   v.  Plume  &  A.  Mfg. 

tained  not  upon  the  contract,  nor  to  enforce  Co.    (1889)     58    Conn.    219,    20    Atl.    455: 

its  terms,  but  upon  an  implied  obligation  Wright  v.  Hughes   (1889)   119  Ind.  324,  12 

resting  upon  the  defendant,  resulting  from  Am.  St.  Rep.  412,  21  N.  E.  907;  Auerbach 

the    fact   that    it   has    received    money    or  v.  Le  Sueur  Mill  Co.  (1881)  28  Minn.  291, 

property  which  it  ought  either  to  return  or  .  41  Am.  Rep.  285,  9  N.  W.   799;   National 

make    compensation    for."      This    passage  |  Surety   Co.    v.    Hall-Miller    Decorating    Co. 

indicates    that    the    writer   of   the    opinion  (1913*)   104  Miss.  626,  46  L.R.A.(N.S.)   325. 

was  somewhat  embarrassed  bv  the  apparent  61  So.   700 :   First  Nat.   Bank   v.  Guardian 

conflict  between  the  position  taken  by  the  Trust  Co.    (1905)    187   Mo.  494,  70  L,RA. 

Supreme  Court   in   the  earlier  and  in   the  79,  86  S.  W.  109;  Karle  v.  American  Sugar 

later  cases.     His   attention   had    evidently  Ref.  Co.   (1908)    74  N.  J.  Eq.  751,  71  Atl. 

not   been   directed   to   the   fact   that   there  391;   Kurd  v.  Kelly    (1S79)    78  N.  Y.  588. 

had  been  a  change  of  front  on  the  part  of  34    Am.    Rep.    567;    Hutchins    v.    Planters' 

that  court,  and  that  the  language  used  bv  Nat.  Bank    (1901)    128  N.  C.  72,  38  S.   E. 

Mr.  Jiwtice  Swayne  is  quite  consistent  with  252;    Texas    &    St.    L.   R.    Co.    v.    Robards 

other  language  iised  during  the  period  Avhich  (1883)    60    Tex.    545.    48    Am.    Rep.    268; 

preceded  that  change.  North   Hudson   Mut.   Bldg.   &   L.  Asso.   v. 

Nor  was  that  fact  adequately  appreciated  .  First    Nat.    Bank    (1891)    79    Wis.    45.    11 

by    the    court    in    Kellogg-Mackay    Co.    v.  Ii.R.A.  845.  47  X.  W.  300;  Zinc  Carbonate 

Havre  Hotel  Co.   (1912)    118  C.  C.  A.  105,  Co.  v.  First  Nat.  Bank  (1899)  103  Wis.  132. 

199  Fed.  727,  a  decision  which  in  part  pro-  74  Am.  St.  Rep.  845,  79  N.  W.  229. 

ceeded  upon  the  theory  that   the  doctrine  See  also  the  following  cases,  where  the 

of    estoppel    is    technically    distinguishable  liability    of    public    corporations    was    in- 

from  that  propounded  in  Ohio  &  >I.  R.  Co.  volved:    Detroit    v.    Detroit    City    R.    Co. 

V.   McCarthy,  note   7,  supra,  but   that,   so  (1893)    56   Fed.   903;    Warner   v.   New   Or- 

far  as  regards  their  practical  consequences,  leans  (1898)  31  C.  C.  A.  238,  59  U.  S.  App. 

they  are  similar  in  this  respect,  that  the  131,    87    Fed.    836;    Lancaster    County    v. 

latter  doctrine,  as  well  as  the  former,  pre-  Cheraw   &   C.  R.  Co.    (1887)    28  S.  C.  142, 

eludes  a  corporation   from   interposing  the  5  S.  E.  338. 

defense  of  ultra  vires  in  an  action  brought  12  Thomas  v.  West  Jersey  R.  Co.   (1879) 

UDon  a  contract  of  which  it  has  received  the  101   U.   S.  71,   25  L.  ed.  950.     As  to  this 


11  See,    for    example.    Automatic    Phono-    Week.  Rep.  794. 
graph    Exhibition    Co.    v.    North    American  ; 
L.U.A.1917A. 
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in  argument,  that,  the  bridge  oontraet 
and  the  lease  having  been  ezeonted,  the 
.  .  .  companies,  having  received  the 
benefits  of  them,  were  estopped  to  deny 
their  validity."  It  was  also  observed 
that  the  doctrine  dedneible  from  pre- 
vious decisions  of  the  court  was  that 
'^a  contract  made  by  a  corporation,  which 
is  unlawful  and  void  because  beyond 
the  scope  of  its  corporate  powers,  does 
not,  by  being  carried  into  execution,  be- 
come lawful  and  valid,  but  the  proper 
remedy  of  the  party  aggrieved  is  by 
disaffirming  the  contract  and  suing  to 
recover,  as  on  a  quantum  meruit,  the 
value  of  what  the  defendant  has  actual- 
ly received  the  benefit  of."  **  Only  four 
cases  were  cited  in  support  of  this  as- 
sertion, and,  in  so  far  as  it  purported 
to  be  a  general  statement  of  the  effect  of 
the  earlier  rulings,  it  was  obviously  de- 
fective and  inaccurate.  But  it  shows  very 
plainly  that  the  court  was  now  prepared 
to  apply  the  doctrine  thus  propound- 
ed, whenever  a  ease  should  arise  which 
directly  involved  the  point.  Such  a  case 
was  presented  two  years  afterwards,  and 
the  whole  question  was  discussed  in  an 
elaborate  opinion  delivered  by  Mr.  Jus- 
tice Gray,  which  has  ever  since  been  re- 


garded as  an  authoritative  exposition  of 
the  law.^*  It  was  ai^^ed  in  behalf  of 
the  plaintiff  that,  ^^even  if  the  contract 
sued  on  [a  lease]  was  void,  because  ultra 
vires  and  against  public  policy,  yet  that, 
having  been  fully  performed  on  the  part 
of  the  plaintiff,  and  the  benefits  of  it 
received  by  the  defendant  for  the  period 
covered  by  the  declaration,  the  defend- 
ant was  estopped  to  set  up  the  invalidity 
of  the  contract  as  a  defense  to  this  ac- 
tion to  recover  the  compensation  agreed 
on  for  that  period."  The  reply  to  this 
contention  was  that,  though  sustained 
by  decisions  in  some  of  the  state  courts, 
it  found  no  support  in  the  judgments  of 
the  Supreme  Court  itself.^^  An  extract 
from  the  opinion  is  quoted  in  §  24,  su- 
pra. For  the  purposes  of  the  present 
summary  it  will  be  sufficient  to  state 
that  the  doctrine  as  explained  in  that 
passage  is,  in  brief,  '^that  a  contract 
made  by  a  corporation  beyond  the  scope 
of  its  powers,  expressed  or  implied,  can- 
not be  enforced,  or  rendered  enforceable, 
by  the  application  of  the  principle  of 
estoppel."  "  To  this  doctrine  the  court 
has  adhered  in  nearly  all  the  later  judg- 
ments in  which  it  has  had  occasion  to 
express  an  opinion  upon  the  subject.^* 


M  Pittsburgh,  C.  &  St.  K  R.  Co.  v.  Keokuk 
&  H.  Bridge  Co.  (1888)  131  U.  S.  371,  33 
L.  ed.  157,  9  Sup.  Ct.  Rep.  770.  The  cases 
cited  were  Pennsylvania  R.  Co.  v.  St.  Louis, 
A.  &  T.  R.  Co.  (1885)  118  U.  S.  290.  30 
L.  ed.  83,  6  Sup.  Ct.  Rep.  1094;  Louisiana 
V.  Wood  (1880)  102  U.  S.  294,  26  L.  ed. 
153;  Parkersburg  v.  Brown  (1882)  IOC  U.  S. 
487,  27  L.  ed.  238,  1  Sup.  Ct.  Rep.  442; 
Chapman  v.  Douglas  County  (1882)  107 
U.  S.  348,  27  L.  ed.  378,  2  Sup.  Ct.  Rep.  62; 
Salt  Lake  City  v.  Hollister  (1885)  118  U.  S. 
256,  30  L.  ed.  176,  6  Sup.  Ct.  Rep.  1055. 

IB  Central  Trausp.  Co.  v.  Pullman's  Palace 
Car  Co.  (1890)  139  U.  S.  24,  35  L.  ed.  66, 
11  Sup.  Ct.  Rep.  478. 

16  It  is  submitted  that,  having  regard  to 
several  of  the  decisions  reviewed  in  the 
earlier  part  of  this  section,  this  unqualified 
assertion  was  not  warranted.  The  learned 
judge  brushed  aside,  as  being  merely  "pass- 
ing remarks,"  the  statements  in  Ohio  &  M. 
R.  Ca  V.  McCarthy  (1877)  96  U.  S.  258,  24 
L.  ed.  693  (note  7,  supra),  and  San  Antonio 
V.  Mehaffy  (1877)  98  U.  S.  312,  24  L.  ed. 
816  (note  5,  supra).  But  when  the  origin 
of  those  statements  is  considered,  and  due 
weight  accorded  to  the  construction  whieh 
has  been  placed  upon  them  with  reference 
to  the  principle  of  estoppel,  this  deprecia- 
tory appraisement  of  their  significance  as 
precedents  would  seem  to  1)6  by  no  means 
warrantable.  The  attention  of  the  learned 
judge  was  apparently  not  directed  at  all  to 
the  express  approval  of  that  principle  in 
Pine  Grove  Twp.  v.  Talcott  (1873)  19  Wall. 
(XJ.  S.)  666,  22  L.  ed.  227  (note  5,  supra) ; 
L.R.A.193  7A. 


Daniels  v.  Tearney  (1880)  102  U.  S.  415,  26 
L.  ed.  187  (note  9,  supra) ;  and  Union  Nat. 
Bank  v.  Matthews  (1878)  98  U.  S.  621,  25 
L.  ed.  188  (note  6,  supra).  He  cited  Hitch- 
cock V.  Galveston  (1877)  96  U.  S.  341,  24 
L.  ed.  659,  and  explained  the  actual  ground 
upon  which  it  was  decided,  but,  strangely 
enough,  did  not  refer  at  all  to  the  passage 
quoted  in  note  5,  supra^  in  which  the  prin- 
ciple was  distinctly  enunciated.  On  the 
whole,  therefore,  it  would  seem  that  his  at- 
tempt to  show  that  the  court  had  never 
countenanced  the  principle,  and  thus  to  ab- 
solve it  from  the  charge  of  inconsistency, 
must  be  pronounced  unsuccessful. 

nWard  v.  Joslin  (1902)  186  U.  S.  142, 
46  L.  ed.  1093,  22  Sup.  Ct.  Rep.  807,  re- 
peating almost  verbatim  a  statement  in 
Union  P.  R.  Co.  v.  Chicago,  R.  L  &  P.  R.  Co. 
(1895)  163  TJ.  S.  564,  41  L.  ed.  265,  16  Sup. 
Ct.  Rep.  1173. 

1»  St.  Louis,  V.  &  T.  H.  R.  Co.  v.  Terre 
Haute  &  I.  R.  Co.  (1891)  145  U.  S.  393,  36 
L.  ed.  738,  12  Sup.  Ct.  Rep.  953  (where  the 
doctrine  was  contrasted  with  that  which  de- 
clares that  a  corporation  may  be  estopped 
to  deny  the  validity  of  a  merely  informal  or 
irregular  contract);  Union  P.  R.  Co.  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  (1895)  163  U.  S. 
564,  581,  41  L.  ed.  265,  271,  16  Sup.  Ct.  Rep. 
1173  (arguendo,  in  a  case  involving  a  lease 
of  a  railway  which  was  held  to  be  intra 
vires) ;  Jacksonville,  M.  P.  R.  &  Nav.  Co. 
V.  Hooper  (1806)  160  U.  S.  514,  40  L.  ed. 
515,  16  Sup.  Ct.  Rep.  379  (arguendo) ;  Mc- 
Cormick  v.  Market  Nat.  Bank  (1896)  165 
U.  S.  538,  41  L.  ed.  817^  17  Sup.  Ct.  Rep. 
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^^Whatever  doubts  might  have  been  once 
entertained  as  to  the  power  of  corpora- 
tions to  set  up  the  defense  of  ultra  vires 
to  defeat  a  recovery  upon  an  executed 
contract,  the  rule  is  now  well  settled,  at 
least  in  this  court,  that  where  the  action 
is  brought  upon  the  illegal  contract,  it 
is  good  defense  that  the  corporation  was 
prohibited  by  statute  from  entering  into 
such  contract,  although  in  an  action  up- 
on a  quantum  meruit  it  may  be  com- 
pelled to  respond  for  the  benefit  actually 
received."  ^®  In  one  case,  however,  a 
passage  was  quoted  in  which  the  New 
York  court  of  appeals  had  enunciated 
the  principle  of  estoppel.*®  The  com- 
ment of  the  Supreme  Court  upon  this 
passage  was  that  the  views  expressed  in 
it  "commended  themselves,"  in  its  judg- 
ment, as  being  "intrinsically  sound,"  and 
that  it  was  unnecessary  to  add  any  ob- 
servations of  its  own  to  "these  satis- 
factory declarations  of  the  law  of  New 
York."  As  a  resort  to  the  principle  of 
estoppel  was,  strictly  speaking,  not  re- 
quired for  the  support  of  the  judgment 
as    rendered,    these    expressions    might 


perhaps  be  regarded  as  being  technically 
mere  obiter  dicta.  This  is  possibly  the 
footing  upon  which  the  court,  if  it  should 
hereafter  undertake  to  explain  the  ap* 
parent  conflict  between  its  position  on 
this  case  and  others  by  which  it  was 
immediately  preceded  and  followed,  will 
endeavor  to  harmonize  its  rulings.  That 
it  does  stand  in  need  of  some  explana- 
tion is  apparent  from  the  fact  that  it 
has  already  been  treated  in  several  cases 
as  an  authority  for  the  principle  of  es- 
toppel.*^ 

Some  other  inconsistencies  in  the  views 
of  the  court  seem  to  be  indicated  by  its 
decisions  concerning  national  banks. 
See  §  70,  infra. 

69,  VeciMons  of  the  inferior  eourts. 

The  doctrine  which  is  now  applied  by 
I  the  Supreme  Court  of  the  United  States 
I  has  been  duly  recognized  in  a  large  pro- 
,  portion  of  the  cases  in  which  the  in- 
I  ferior  Federal  courts  have  discussed  the 
'  effect  of  the  execution  of  a  contract  up- 
on the  remedial  rights  of  the  party  by 
whom  the  corporation  is  sued.^ 


433  (lease  of  building  to  national  hank) ; 
California  Nat.  Bank  v.  Kennedy  (1806) 
167  U.  S.  362,  42  L.  ed.  108.  17  Sup.  Ct. 
Rep.  831,  reversing  (1«04)  101  Cal.  405,  40 
Am.  St.  Rep.  60,  35  Pac.  1030  (purchase  by 
national  bank  of  stock  of  another  cora- 
panv)  ;  Pullman's  Palace  Car  Co.  v.  Central 
Transp.  Co.  (1898)  171  U.  S.  138,  43  L. 
ed.  108,  18  Sup.  Ct.  Rep.  808  (lease  of  rail- 
way);  First  Nat.  Bank  v.  Hawkins  (1899) 
174  U.  S.  364,  43  L.  ed.  1007,  19  Sup.  Ct. 
Rep,  739  (purchase  by  national  bank  of 
stock  of  another  company);  Louisville,  N. 
A.  &  C.  R.  Co.  V.  Louisville  Trust  Co.  (1899) 
174  U.  S.  552,  43  I^.  ed.  1081,  19  Sup.  Ct. 
Rep.  817  (arguendo,  in  a  case  in  which  the 
invalidity  of  the  guaranty  in  question  arose 
from  irregularities  merely);  First  Xat. 
Bank  v.  Converse  (1006)  200  U.  S.  425,  50 
L.  ed.  537,  26  Sup.  Ct.  Rep.  306  (purchase 
by  national  bank  of  stock  of  another  com- 
panv) ;  Merchants'  Nat.  Bank  v.  Wehrman 
(1906)  202  U.  S.  295,  50  L.  ed.  1036,  26  Sup. 
Ct.  Rep.  613  (partnership  entered  into  by 
national  bank) ;  Citizens*  Cent.  Nat.  Bank 
V.  Appleton  (1909)  216  U.  S.  196,  54  L. 
ed.  443,  30  Sup.  Ct.  Rep.  364  (guaranty  by 
national  bank). 

19  De  la  Vergne  Refrigerating  Mach.  Co. 
V.  German  Sav.  Inst.  (1899)  175  TJ.  S.  40, 
44  L.  ed.  66,  20  Sup.  Ct.  Rep.  20,  reversing 
(1898)  28  C.  C.  A.  681,  49  U.  S.  App.  777, 
84  Fed.  1016  (acquisition  of  stock  of  an- 
other company). 

«0  Eastern  Bldg.  &  L.  Asso.  v.  Williamson 
(1902)  189  U.  S.  122,  47  L.  ed.  735,  23 
Sup.  Ct.  Rep.  527.  There  the  court  affirmed 
the  judgment  in  a  South  Carolina  case 
(1898)  54  S.  C.  582,  71  Am.  St.  Rep.  822, 
32  S.  E.  765,  and  (1901)  62  S.  C.  390,  38 
S.  E.  616,  in  which  the  right  of  William- 
L.R.A.1917A. 


son,  a  member  of  the  defendant  association, 
incorporated  in  New  York,  to  recover  the 
face  value  of  twenty -five  shares,  less  the 
sum  borrowed  by  him  from  it,  was  referred 
partly  to  the  principle  of  estoppel.  The 
Federal  Supreme  Court  quoted,  as  showing 
the  views  of  the  New  York  court  of  ap- 
peals with  regard  to  the  liability  of  the 
association  in  a  similar  contract,  the  fol- 
lowing passage  from  opinion  in  Vought 
V.  Eastern  Bldg.  &  L.  Asso.  (1902)  172  N.  Y. 
508,  92  Am.  St.  Rep.  761.  65  N.  E.  406, 
reversing  (1901)  61  App.  Div.  613,  70  N. 
Y.  Supp.  1150:  "It  is  now  well  settled  that 
a  corporation  cannot  avail  itself  of  the  de- 
fense of  ultra  vires  when  the  contract  has 
been,  in  good  faith,  fully  performed  by  the 
other  party,  and  the  corporation  has  had 
the  'benefit  of  the  performance  and  of  the 
contract.  ...  It  may  be  that  while  a 
contract  remains  unexecuted  on  both  sides, 
a  corporation  is  not  estopped  to  say  in  its 
defense  that  it  had  not  the  power  to  make 
the  contract  sought  to  be  enforced,  yet  when 
it  becomes  executed  by  the  other  party,  it 
is  estopped  from  asserting  its  own  wrong, 
and  cannot  be  excused  from  payment  upon 
the  plea  tliat  the  contract  was  beyond  its 
power." 

«i  Re  New  York  \ATieel  Works  (1905)  141 
Fed.  434  (transfer  of  stock;  court  adopted 
as  its  own  opinion  the  report  of  a  master 
in  which  the  Williamson  Case  had  been  re- 
lied upon);  First  Nat.  Bank  v.  Alexander 
(1907)  152  Ala.  585,  44  8o.  866;  Drewery 
V.  Columbia  Amusement  Co.  (1910)  87  S.  C. 
446.  69  S.  E.  879,  1094 :  Lancaster  v.  South- 
ern L.  Ins.  Co.  (1911)  89  S.  C.  179,  71 
S.  E.  864. 

1  Humboldt  Min.  Co.  v.  American  Mfg. 
Min.  A  Mill.  Co.  (1894)  10  C.  0.  A.  415.  22 
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On  the  other  hand,  those  courts  have 
in  many  instances  applied  or  recognized 
the  principles  of  estoppel.  Some  of  the 
rulings  and  judicial  statements  which  re- 
flect this  point  of  view  may  be  accounted 


for  by  the  fact  that  they  belong  to  the 
earlier  period,  during  which,  as  has  been 
shown  in  §  68,  supra,  the  position  of  the 
Supreme  Court  had  not  yet  been  definite- 
ly settled.'    But  this  explanation  is  not 


U.  S.  App.  334,  62  Fed.  356  (guaranty); 
Hamor  v.  Taylor-Rice  Engineering  Co. 
(1897)  84  Fed.  392  (action  on  note  given 
for  purchase  price  of  company's  own  stock) ; 
Park  Hotel  Co.  v.  Fourth  Nat.  Bank  (1898) 
30  C.  C.  A.  409,  58  U.  S.  App.  674,  86  Fed. 
742  (execution  of  accommodation  note) ; 
Bo  wen  v.  Needles  Nat.  Bank  (1808)  87  Fed. 
430,  affirmed  in  (1809)  36  C.  C.  A.  553,  94 
Fed.  925  (guaranty );  Schofield  v.  (Goodrich 
Bros.  Bkg.  Co.  (1*899)  39  C.  C.  A.  76,  98 
Fed.  271  (purchase  of  another  company's 
stock) ;  Anglo-American  Land,  Mortg.  &, 
Agency  Co.  v.  T^mbard  (1904)  68  C.  C.  A. 
89,  132  Fed.  721,  petition  for  writ  of 
certiorari  denied  in  (}904)  196  XJ.  S.  638, 
49  L.  ed.  630,  26  Sup.  Ct.  Rep.  793  (pur- 
chase of  stock  in  anotlier  company) ;  Do- 
herty  v.  Arkansas  &  O.  R.  Co.  (1904)  5  Ind. 
Terr.  537,  82  S.  W.  899,  point  was  not  re- 
ferred to  in  the  reversing  decision  in  (1905) 
73  C.  C.  A.  328,  142  Fed.  104;  Standard  Sav. 
&  L.  Co.  V.  Aldrich  (receiver)  (1908)  20 
I..R.A.(N.S.)  393,  89  C.  C.  A.  646,  163  Fed. 
216  (borrowing  to  meet  claims  of  withdraw- 
ing shareholders  of  building  association); 
Merchants'  Bank  v.  Baird  (1908)  17  Iv.K.A. 
(N.S.)  526,  90  C.  C.  A.  338,  160  Fed.  642 
(guaranty);  Santa  Cruz  v.  Wykcs  (1913) 
120  C.  C.  A.  485,  202  Fed.  357,  affirming 
(1911)  184  Fed.  752  (suit  to  forecloBe  mort- 
gage) ;  Vandagrift  v.  Rich  Hill  Bank 
(1908)  90  C.  C.  A.  129,  163  Fed.  823  (ac- 
tion to  enforce  liability  of  bank  as  stock- 
holder in  bank  of  which  plaintiff  was  re- 
ceiver);  Hamilton  v.  Savannah,  F.  &,  W. 
R.  Co.  (1892)  49  Fed.  412  (sale  of  corpo- 
rate franchises) ;  Oliver  v.  Gilmore  (1892) 
52  Fed.  662  (action  on  restrictive  cove- 
nant) ;  Richmond  Cuano  Co.  v.  Farmers' 
Cotton  Seed  Oil  Mill  &  Ginnery  (1902)  119 
Fed.  709  (note  given  for  price  of  com- 
modities). 

For  a  case  in  which  the  doctrine  was  ap- 
plied in  favor  of  a  public  corporation,  see 
Coffin  v.  Kearney  County  (1893)  6  C.  C.  A. 
288,  12  U.  S.  App.  662.  67  Fed.  137  (county 
not  estopped  by  recitals  in  bonds). 

In  Holt  v.  California  Development  Co. 
(1908)  88  a  C.  A.  167,  161  Fed.  3  (stock- 
holder's bill  in  equity  for  cancelation  of 
contract),  the  court,  citing  Central  Transp. 
Co.  v.  Pullman's  Palace  Car  Co.  (1890)  139 
U.  S.  24,  35  L.  ed.  55,  11  Sup.  Ct.  Rep.  478 
(see  preceding  section),  laid  it  down  that 
a  contract  which  is  ultra  vires  in  the  proper 
sense  of  the  word  cannot  be  validated  on 
the  ground  of  an  estoppel.  Yet  it  was  also 
declared,  somewhat  inconsistently,  that  the 
defense  of  estoppel  was  not  applicable  to 
the  facts  as  alleged. 

«In  Dimpfel  v.  Ohio  &  M.  R.  Co.  (1879) 
9  Biss.  127,  Fed.  Cas.  No.  3,918,  where  a 
stockholder  in  the  defendant  company 
brought  suit  for  the  purpose  of  obtaining 
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a  declaration  that  a  mortgage  and  a  con- 
tract for  the  operation  of  the  line  of  an- 
other company  were  void,  the  court  laid  it 
down,  while  discussing  a  demurrer,  that 
*'one  of  the  principles  which  now  seems  to 
be  established  by  the  adjudication  of  the 
courts  as  to  powers  of  corporations  is  that, 
where  a  corporation  has  acted  under  a  con- 
tract and  received  the  benefits  arising  from 
it,  it  is  not  competent  for  it  to  deny  its 
validity  as  being  ultra  vires."  But  tlie 
court  was  also  of  opinion  that,  having  re- 
gard to  the  fact  "that  the  courts  in  recent 
times  have  been  extremely  liberal  in  the 
construction  of  powers  of  railroad  corpora- 
tions to  accomplish  the  general  scope  and 
objects  of  their  creation,  and  that  the  ques- 
tion of  ultra  vires  has  not  been,  of  late 
years,  construed  with  that  strictness  that 
existed  in  former  times,"  the  contract  by 
which  the  other  line  waa  purchased  by  the 
defendant  could  not  be  considered  as  ultra 
vires. 

In  Western  U.  Teleg.  Co.  v.  St.  Joseph 
&  W.  R.  Co.  (1880)  1  AlcCrary,  565,  3  Fed. 
430,  an  injunction  restraining  a  railway 
company  from  seizing  a  telegraph  line 
erected  along  its  road  in  pursuance  of  a 
contract  with  a  telegi'aph  company  was 
granted  on  grounds  thus  stated:  **If  the 
defendants,  after  years  of  acquiescence  in 
the  contract  in  question,  after  receiving  its 
benefits,  and  after  a  property  had  been 
built  up  under  it  to  which  others  made 
claim,  became  suddenly  convinced  that  it 
was  a  void  contract,  it  was  their  duty  to 
apply  to  the  courts  for  relief,  praying  a 
cancelation  of  'the  contract  and  a  full  and 
fair  settlement  of  all  accounts  growing  out 
of  its  execution  in  the  past.  Until  they 
seek  some  such  remedy,  and  until  a  fair 
settlement  upon  full  accounting  can  be  had, 
they  will  be  enjoined  from  attempting  to 
eject  the  plaintiff,  or  to  seize  the  prop- 
erty." A  similar  decision  was  rendered  in 
Atlantic  &  P.  Teleg.  Co.  v.  Union  P.  R. 
Co.  (1880)  1  McCrary,  641,  1  Fed.  746. 

In  Memphis  &  L.  R.  R.  Co.  v.  Dow  (1884) 
22  Blatchf.  48,  19  Fed.  388,  Wallace.  J., 
approved  the  statement  in  Whitney  Arms 
Co.  v.  Barlow  (1876)  63  H.  Y.  62,  20  Am. 
Rep.  504,  that  "a  corporation  cannot  avail 
itftelf  of  the  defense  of  ultra  vires  where 
the  contract  has  been  in  goo<l  faith  fully 
performed  by  the  other  party,  and  the 
corporation  has  had  the  full  benefit  of  the 
performance  and  of  the  contract."  He  also 
stated  that  "the  decided  weight  of  modern 
authority  favors  the  conclusion  that  nei- 
ther party  to  a  transaction  ultra  vires  will 
be  permitted  to  allege  its  invalidity  while 
retaining  its  fruits." 

In  Holt  V.  Winfield  Bank  (1885)  25  Fed. 
812,  Mr.  Justice  Brewer  observed,  arguendo: 
"It  may  be  considered  as  settled  law   to- 
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available  with  respect  to  several  of  the 
more  recent  cases,  in  which  the  author- 


ity of  the  higher  tribunal  has  been  dis- 
regarded to  a  surprising  extent.' 


day  that,  where  n  corporation  goes  outside 
tlie  scope  of  its  legitimate  business  and 
makes  a  contract,  and  that  contract  is  exe- 
cuted and  the  corporation  has  received  the 
benefits  of  the  contract,  the  courts  will  never 
listen  to  a  plea  of  ultra  vires.  ...  It 
may  also  be  laid  down  as  a  third  proposi- 
tion, that,  wherever  a  contract  has  been 
entered  into  which  is  beyond  the  powers  of 
the  corporation,  and  other  parties  have  act- 
ed upon  the  faith  of  that  contract  and 
parted  with  money  or  value,  and  the  rela- 
tions of  parties  have  become  so  changed 
that  the  status  ante  the  contract  cannot 
be  restored,  the  courts  will  not  lisen  to  a 
plea  of  ultra  vires." 

» Chicago,  R.  I.  &  P.  R.  Co.  v.  Union  P. 
R.  Co.  (1891)  47  Fed.  16.  Mr.  Justice 
Brewer,  alluding  to  the  distinction  taken 
by  some  authorities  between  private  and 
quasi  public  corporations,  remarked:  ''But 
a  milder  rule  applies  when  a  corporation 
seeks  to  repudiate  a  contract  into  which 
it  has  formally  entered.  It  is  not  seem- 
ly for  a  corporation,  any  more  than  for  an 
individual,  to  make  a  contract  and  then 
break  it;  to  abide  by  it  so  long  as  it  is 
advantageous,  and  repudiate  it  when  it  be- 
comes onerous.  The  courts  may  well  say 
to  such  corporation:  'As  you  have  called  it 
a  contract,  we  will  do  the  same.  As  you 
have  enjoyed  the  benefits  when  it  was  bene- 
ficial, you  must  bear  the  burden  when  it 
becomes  onerous.* "  Yet  in  an  earlier  part 
of  his  opinion  the  learned  judge  had  cited 
the  leading  case.  Central  Transp.  Co.  v. 
Pullman's  Palace  Car  Co.  (1890)  139  U.  S. 
34,  35  L.  ed.  60,  11  Sup.  Ct.  Rep.  478.  See 
preceding  section,  note  15.  It  is  difUcult 
to  see  how  the  doctrine  there  laid  down 
can  be  reconciled  with  his  statement  of  the 
law. 

In  Farmers'  Loan  &  T.  Co.  v.  Chicago 
&  N.  P.  R.  Co.  (1895)  68  Fed.  412,  one  of 
the  grounds  upon  which  a  suit  brought  to 
foreclose  a  mortgage  given  by  the  Chicago 
&  Northern  Pacific  Railroad  Company — the 
Northern  Pacific  Railroad  Company,  which 
had  leased  the  mortgaged  property  and 
assumed  the  mortgage  debt,  being  made  a 
defendant — was  held  to  be  maintainable, 
was  thus  stated:  ''The  mortgagor  company 
executed  this  trust  deed  to  the  complainant 
to  secure  certain  bonds  which  it  put  forth 
upon  the  market  as  secured  thereby.  The 
Northern  Pacific  Company,  in  consideration 
of  the  lease,  covenanted  to  pay  the  interest 
of  these  bonds.  The  mortgagor  company 
is  estopped,  as  against  the  bondholders,  to 
assert  that  the  trustee  has  not  performed 
the  acts  necessary  to  entitle  it  to  assume 
the  trust.  It  asserted  to  the  world  the  legal 
capacity  of  its  appointee.  It  marketed  its 
obligations  upon  the  faith  of  that  repre- 
sentation. It  cannot  be  permitted  now  to 
assert  to  the  contrary.  It  cannot  be 
allowed  to  assert  a  violation  of  law  by  itself 
or  by  the  trustee  of  its  appointment  as 
ground  for  the  nonenforcement  of  its  legal 
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I  obligation.  It  is  not  the  conservator  of  the 
dignity  of  the  state  of  Illinois.  The  North- 
ern Pacific  Company  took  the  lease  subject 
to  the  mortgage,  covenanted  to  pay  the  in- 
terest on  the  bonds  thereby  secured,  and 
is  in  no  position  to  assert  its  invalidity. 
It  also  is  estopped." 

In  American  Xat.  Bank  v.  National  Wall- 
Paper  Co.  (1896)  23  C.  C.  A.  33,  40  U.  S. 
App.  646,  77  Fed.  85,  the  following  passage 
was  quoted  as  containing  a  correct  state- 
ment of  the  law:  "The  great  mass  of  ju- 
dicial authority  seems  to  be  to  the  cfTect 
that,  where  a  private  corporation  has 
entered  into  a  contract  in  excess  of  it^ 
granted  powers,  and  has  received  the  fruits 
or  benefits  of  the  contract,  and  an  action  is 
brought  against  it  to  enforce  the  obligation 
on  its  part,  it  is  estopped  from  setting  up 
the  defense  that  it  had  no  power  to  make 
it."     6  Tbomp.  Corp.  1st  ed.  §  6016. 

In  Bowman  v.  Foster  &  L.  Hardware  Co. 
(1899)  94  Fed.  592,  Rogers,  J.,  discussing 
the  contention  that,  in  subscribing  for  stock 
in  the  plaintifT  building  and  loan  associa- 
tion, the  Foster  &  Logan  Hardware  Com- 
pany exceeded  its  charter  powers,  made 
these  remarks:  ''The  Foster  &  Logan  Hard- 
ware Company  complied  with  the  rules  and 
regulations  required  by  the  plaintiff  build- 
ing and  loan  association  in  order  to  become 
a  borrower,  and  executed  the  note  and 
mortgage  sued  on,  and  accepted  the  stock. 
It  used  the  money  so  borrowed  in  construct- 
ing its  business  house.  So  far  as  the  plain- 
tiff building  and  loan  association  was  con- 
cerned, the  contract  was  an  executed 
contract.  All  the  plaintiff  building  and  loan 
association  could  do  was  done.  Can  the 
Foster  &,  I^iogan  Hardware  Company,  after 
having  received  and  used  the  plaintiff's 
money  imder  this  executed  contract,  be 
heard  to  say  that  it  had  no  power  to  be- 
come a  member  of  the  association,  and  that 
its  act  was  therefore  ultra  vires?  I  think 
not.  .  .  .  The  Foster  &  Logan  Hard- 
ware Company,  if  in  existence  and  a  defend- 
ant, could  not  avail  itself  of  the  plea  of 
ultra  vires,  and,  if  it  could  not,  neither  can 
its   vendees,  assignees,  or  mortgagees." 

In  United  States  Sav.  &  L.  Co.  v.  Convent 
of  St.  Rose  (1904)  66  C.  C.  A.  416,  133  Fed. 
354,  where  the  a<:tion  was  brought  to  en- 
force a  contract  under  which  the  defendant 
corporation  (appellee)  became  a  shareholder 
in  the  plaintiff  corporation  (appellant)  for 
the  purpose  of  securing  a  loan,  the  court 
thus  stated  its  position:  "The  mortgage  in 
this  case  was  given  under  and  in  pursu- 
ance of  the  contract  made  between  the 
parties.  It  was  an  executed  contract.  Ap- 
pellant paid  $7,000  to  appellee,  and  did 
everything  which  it  agreed  to  do.  Appellee 
has  received  the  fruits  and  benefits  of  the 
contract,  but  has  not  paid  all  the  money 
agreed  to  be  paid  thereon  by  the  terms  of 
the  written  contract.  Can  it  now  success- 
fully defeat  the  contract  by  the  plea  of 
ultra  vires?"     The  court  then  quoted  the 
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The  theory  has  been  advanoed  by 
some  of  the  courts  which  rendered  the 
decisions  belonging  to  the  second  of  these 
classes,  that  the  doctrine  adopted  by  the 
Supreme    Court    was    formulated    with 


reference  to  the  special  obligations,  of 
public  and  quasi  public  corporations^  and 
is  applicable  only  to  corporations  of  one 
or  other  of  these  descriptions.*  But  there 
are  some  conclusive  reasons  why  no  Fed- 


passage  in  5  Thompson  on  Corporations, 
%  6016,  which  is  referred  to  under  the  first 
case  cited  in  this  footnote,  and  continued 
thus:  "The  decisions  in  the  state  of  Wash- 
ington, wherever  the  question  Ims  been 
raised,  are  to  the  elfect  that,  where  a  corpo- 
ration has  accepted  the  benefits  of  a  con- 
tract, it  is  estopped  from*  denying  the 
validity  of  the  instruments  by  which  those 
benefits  came  to  it.  .  .  .  If,  under  the 
facts  of  this  case,  appellee  is  estopped  from 
pleading  that  the  contract  was  ultra  vires, 
then  it  follows  that,  if  t]ie  contract  was 
valid,  it  can  be  enforced.  A  different  con- 
tract cannot  be  made  between  the  parties 
simply  because  of  the  plea  of  ultra  vires, 
unless  the  plea  can  be  held  good.'  The  au- 
thorities in  the  state  of  Washington  .  did 
not  change  any  of  the  terms  of  the  original 
contract  or  agreement.  I'he  parties  were 
held  estopped  from  asserting  the  plea  of 
ultra  vires,  solely  because  they  had  re- 
ceived money  or  property  on  the  faith  of 
the  contract  or  transaction,  and  could  not, 
under  circumstances  similar  to  the  case  at 
bar,  in  equity  and  good  conscience,  deny 
their  contract,  because  they  were  estopped 
by  their  own  acts  and  conduct  from  doing 
so."  In  his  dissenting  opinion  Gilbert,  J., 
endeavored  to  show  that,  assuming  the  de- 
cisions of  the  state  court  to  be  controlling, 
they  were  not  inconsistent  with  those  of 
the  Federal  Supreme  Court,  but  his  reason- 
ing is  scarcely  satisfactory. 

In  Burnes  v.  Burnes  (1904)  132  Fed. 
48.3,  the  court  was  of  opinion  that  the  ar- 
rangement in  question,  under  which  a  corpo- 
ration was  to  pay  an  annuity  to  the  widow 
and  daughter  of  a  decedent,  and  purchase 
the  shares  of  its  stock  which  he  had  held, 
was  not  ultra  vires.  But  the  following 
remarks  were  also  made:  "If  there  were  any 
doubt  about  these  questions,  such  doubts 
would  be  removed  because  of  the  long  delay, 
the  death  of  the  actors  in  the  transactions, 
the  long  acquiescence,  either  with  knowl- 
edge of  the  facts  or  without  knowledge  of 
such  facts,  which,  if  put  to  use,  would  have 
uncovered  the  entire  situation.  The  fact 
that  the  corporation,  as  such,  seeks  by  in- 
terested officers  to  urge  the  defense,  is  not 
controlling.  After  having  the  advantage- 
ous contract,  and  enjoying  the  benefits  for 
years,  it  will  not  be  allowed  to  urge  the 
defense  of  ultra  vires." 

In  Wayte  v.  Red  Ci-oss  Protective  Soc. 
(1900)  166  Fed.  372,  the  plaintiff  had  ex- 
pended large  sums  of  money  in  traveling 
over  the  state  for  the  purpose  of  securing 
a  charter  to  enable  the  defendant  company 
to  write  insurance  in  New  York  similar  to 
that  which  it  was  writing  in  Pennsylvania, 
and  when  he  secured  a  proposition  from 
another  New  York  company  it  was  satis- 
factory to  the  defendant.  In  an  action  to 
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recover  compensation  for  his  services,  it 
was  objected  tjiat  his  employment  for  the 
purposes  stated  was  ultra  vires,  and  that 
therefore  a  reeovcrv  could  be  had.  But  the 
court  said  that,  "whether  or  not  the  result 
I  of  his  services  was  the  submission  of  a 
proposition  which  subsequently  turned  out 
to  be  beyond  the  power  or  the  right  of  the 
defendant  companj'  to  accept,  yet  he  had 
performed  the  work  for  them.  .  .  .  The 
officers  of  the  defendant  were  aware  of  the 
emplo3'nient  of  the  plaintiff,  and  knew  of 
the  work  he  performed,  and  they  are  now 
estopped  from  setting  up  the  defense  that 
the  employment  was  ultra  vires,  and  there- 
by escape  the  payment  of  their  just  debts. 
The  law,  as  established  by  the  numerous 
decisions  of  the  state  courts  and  Federal 
courts,  is  aptly  stated  in  5  Thompson  on 
Corporations,  1st  ed.  §  6025:  *Where  a  party 
has  made  a  contract  with  a  corporation, 
and  has  fully  performed  what  he  agreed  to 
do  on  his  part^  and  is  suing  the  corporation 
for  the  compensation  which  it  agreed  to  pay 
or  to  render  as  the  consideration  of  the  con- 
tract, then  the  corporation  will  be  estopped 
from  setting  up  the  defense  that  it  had  no 
power  to  enter  into  the  contract,  or  that  it 
was  prohibited  by  statute  from  doing  so.' " 
Reliance  was  also  placed  upon  the  doc- 
trine that  "except  in  cases  where  the 
rights  of  the  public  are  involved,  the  plea 
of  ultra  vires,  whether  interposed  fpr  or 
against  a  corporation,  will  not  be  allowed 
to  prevail  when  it  will  not  advance  justice, 
but  will  accomplish  a  legal  wrong.  10  Cyc. 
1156."  The  last  statement  is  evidently  a 
mere  modification  of  the  oft -cited  remark 
of  Mr.  Justice  8wavne  in  Ohio  &  M.  R. 
Co.  V.  McCarthy  (1877)  96  U.  S.  258,  24 
L.  cd.  693.     See  preceding  section. 

See  also  Oasquet  v.  Crescent  City  Brew- 
ing Co.  (1892)  40  Fed.  406  (issue  of  stock 
not    paid    up) ;      Re    Waterloo    Organ    Co. 

(1904)  67  C.  C.  A.  265,  134  Fed.  341,  re- 
versing (1904)  128  Fed.  517  (applicability 
of  principle  denied,  because  no  benefits  had 
been  received  by  the  corporation). 

For  further  information  as  to  the  fol- 
lowing cases,  which  also  reflect  a  theory 
difficult,  if  not  impossible,  to  reconcile  with 
that  of  the  Supreme  Court,  see  §  43,  supra: 
Citizens'  State  Bank  v.  Hawkins  (1896)  18 
C.  C.  A.  78,  34  U.  S.  App.  423,  71  Fed. 
369;  Sioux  Citv  Terminal  R.  &  Warehouse 
Co.  v.  Trust  Co.  of  N.  A.  (1897)  27  C  C. 
A.  73,  49  U.  S.  App.  523,  82  Fed.  124;  Lyon, 
P.  &  Co.  V.  First  Nat.  Bank  (1898)  29  C. 
C.  A.  45,  55  U.  S.  App.  747,  85  Fed.  120; 
Park  Hotel  Co.  v.  Fourth  Nat.  Bank  (18U8) 
30  C.  C.  A.  409,  58  U.  S.  App.  674,  86  F«d. 
742;  H.  Scherer  &  Co.  v.  Everest  (1909)  94 
C.  C.  A.  346,  168  Fed.  822. 

*  In  Quinby  v.  Consumers'  Gas  Trust  Co. 

(1905)  140  Fed.  362,  where  the  suit  was 
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era!  court  of  inferior  jurisdiction  is  jus- 
tified in  taking  this  position;  viz.,  (1) 
that,  during  the  period  when  the  princi- 
ple of  estoppel  was  still  being  recognized 
to  some  extent  by  the  Supreme  Court,  it 
was  treated  as  being  applicable  in  re- 
spect of  public  corporations;*  (2)  that 
the  phraseology  of  the"  statements  in 
which  the  Supreme  Court  has  explained 
its  later  position  is  entirely  general  and 
unqualified;  (3)  that  several  of  the 
cases  in  which  it  has  repudiated  the 
principle  related  to  private  corpora- 
tions.* The  theory  that  the  position  of 
private  and  public  corporations  is  es- 
sentially different  in  respect  to  the  ap- 
plicability of  the  principle  of  estoppel 
has  recently  been  pronounced  by  one  of 
the  circuit  courts  of  appeals  to  be  "with- 
out merit."'' 

70.  Dectsious   with   regard   to   the   lia' 
hility  of  national   banks, 

(a)   Generally, 

In  the  monograph  appended  to  Calu- 

brought  by  a  stockholder  to  remove  a  cloud 
created  on  the  title  of  the  compauy  by  an 
option  contract  entered  into  with  the  city 
in  wliich  it  was  carrying  on  operations,  the 
court  remarked:  **There  is  a  difference  in 
the  rights  of  corporations  to  take  advantage 
of  a  defect  or  deficiency  in  corporate  pow- 
ers, depending  upon  the  nature  of  the  act 
in  question.  If  a  corporation  is  engaged 
in  a  purely  private  business,  the  circum- 
stance that  it  has  received  and  retained 
benefits  under  a  contract  which  was  beyond 
its  corporate  powers  may  frequently  pre- 
clude it  from  denying  the  legality  of  the 
contract.  If  a  corporation  organized  by 
private  persons  for  gain  is  engaged  in  per- 
forming some  service  for  the  public,  and 
makes  a  contract  beyond  its  charter  pow- 
ers, it  may  be  estopped  from  asserting  the 
invalidity  of  the  contract  if  the  perform- 
ance thereof  does  not  affect  its  discharge 
of  its  duties  to  the  public.  Such  was  the 
nature  of  the  case  of  State  Bd.  of  Agri. 
V.  Citizens'  Street  R.  Co.  (1874)  47  Ind. 
407,  17  Am.  Rep.  702,  and  of  the  other 
estoppel  cases  cited.  But  such  a  corporation 
cannot  be  estopped  if  the  performance  of 
the  contract  involves  the  violation  of  a 
statute  or  a  declared  rule  of  public  policy." 
The  decisions  proceeded  upon  tlip  ground 
that  the  gas  company,  being  endowed  with 
the  capacity  to  accept  the  privilege  of  using 
the  streets,  was  from  the  time  of  its  in-  j 
corporation  a  quasi  public  company,  and, 
ronsequently,  that  *'tlie  contract  in  ques- 
tion belonged  to  the  class  in  which  estoppel 
cannot  be  used  to  smother  the  fact  that  the 
contract  is  void. 

See  also  in  Kellogg- Mackay  Co.  v.  Havre 
Hotel  Co.  <1912)  118  C.  C.  A.  165,  199  Fed. 
L.R.A.1917A. 


met  &  C.  Canal  &  Dock  Co.  v.  Conkling, 
L.R.A.1917B,  — ,  it  is  shown  that,  in  the 
leading  case  with  regard  to  the  remedial 
rights  of  a  national  bank  in  respect  of 
contracts  which  are  prohibited,  expressly 
or  impliedly,  by  the  regulating  statutes 
which  define  its  powers,  the  principal 
ground  upon  which  the  action  was  held 
to  be  maintainable  was  that  the  effect 
of  the  violation  of  these  statutes  is  not 
to  invalidate  the  transaction  itself,  but 
simply  to  render  the  bank  liable  to  a 
forfeiture  of  its  charter.*  But  the  court 
also  affirmed  without  any  qualification 
the  principle  of  estoppel,  and,  so  far  as 
this  class  of  cases  is  concerned,  has 
never  expressed  any  doubt  regarding  its 
soundness. 

Subsequently,  in  cases  where  banks 
were  the  defendants,  the  former  of  these 
conceptions  was  treated,  both  by  the 
Supreme  Court  itself  and  by  one  of  the 
circuit  courts  of  appeals,  as  a  reason  for 
allowing  recovery.*  By  another  court  of 
appeals,  the  latter  conception  was  relied 

727,  where  the  court  expressed  the  opinion 
that  the  doctrine  of  estoppel  is  ''not  strictly 
applicable,  unless  in  exceptional  cases,  where 
the  corporations  involved  are  of  a  publi? 
or  quasi  public  character;  but  it  would 
seem  to  be  suited,  with  strong  reason  and 
emphasis,  to  the  operation  of  merely  private 
corporations,  when  such  corporations  have 
received  the  benefits  of  the  obligations 
which  they  are  seeking  to  repudiate;  and 
has  been  so  applied  in  a  variety  of  cases.** 
The  court  cited  a  large  number  of  authori- 
ties, both  state  and  Federal;  but  the  only 
statements  of  the  Supreme  Court  whicii 
were  referred  to  were  the  remarks  of 
Swayne,  J.,  quoted  in  §  68,  note  5,  supra 
The  later  decisions  of  that  court  were  not 
mentioned. 

The  two  classes  of  corporations  were  also 
distinguished,  witli  respect  to  the  principle 
of  estoppel,  in  United  States  Sav.  &  L.  Co. 
V.  Convent  of  St.  Rose  (1904)  tJ6  C.  C.  A. 
416,  133  Fed.  354. 

6  See  §  68,  note  5,  supra.  For  a  later 
case  in  which  the  principle  of  estoppel  was 
held  to  be  applicable  to  a  public  corporation, 
see  Detroit  v.  Detroit  City  R.  Co.  (1893)  56 
Fed.  867. 

^See  §  68,  note  18,  supra. 

7  Converse  v.  (Gardner  Governor  Co.  (1009) 
98  C.  C.  A.  16,  174  Fed.  30,  followed  in  Con- 
verse V.  EnMrson,  T.  &  Co.  (1909)  242  HI, 
619,  90  N.  E.  269,  which  affirmed  (1909) 
148  111.  A  pi).  604. 

1  Union  Xat.  Bank  v.  iMatthews  (1878)  98 
U.  S.  621,  25  L.  ed.  188. 

s  Thompson  v.  St.  Nicholas  Xat.  Bank 
(1892)  146  U.  S.  240,  36  L.  ed.  956,  13 
Sup.  Ct.  Rep.  66,  affirming  (1889)  113  N.  Y. 
326,  21  N.  £.  57,  which  affirmed  (1888)  47 
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Upon  as  a  ground  for  affirming  the  lia-  j  void  in  the  same  sense  as  the  unauthor- 

bihty  of  the  bank.'  ^.  ^  ,^  i  ized  Contracts  of  other  corporations,  and 

But  the  theory  upon  which  the  more  L,  ^i  .  .r,i       ^   /  • 

recent  decisions  of  the  Supreme  Court    ^^^."^'^uently    not    susceptible    of   being 

have  proceeded  is  that  the  unauthorized    validated   by   the   operation   of   an   es- 

contracts  of  national  banks  are  utterly    toppel.^    In  one  of  the  opinions  we  find 


Hun,  621.  There  the  provision  violated  (U. 
S.  Rev.  Stat.  %  6208,  Comp.  Stat,  1913, 
§  0770)  was  one  declaring  it  to  be  "un- 
lawfuT'  to  certify  a  check,  unless  the  drawer 
has  on  deposit  an  amount  equal  to  the 
amount  of  t]ie  check.  The  decisions  relat- 
ing to  banks  as  plaintiffs  were  declared  to 
h«ve  established  the  rule  that,  ''where  the 
provisions  of  the  national  banking  act  pro- 
hibit certain  acts  by  banks  or  their  officers, 
without  im)K>8ing  any  penalty  or  forfeiture 
applicable  to  particular  trannaciions  which 
have  been  executed,  their  validity  can  be 
questioned  only  by  the  United  States,  and 
not  by  private  parties."  But  the  actual 
ground  upon  which  the  affirmance  of  the 
judgment  of  the  state  court  proceeded  was 
that  the  agreement  enforced  was  independ- 
ent of  the  one  which  violated  the  statute. 

In  Weber  v.  Spokane  Nat.  Bank  (1894) 
12  C.  G.  A.  93,  29  U.  S.  App.  97,  64  Fed. 
208,  reversing  (1892)  50  Fed.  735,  an  action 
wa.s  held  to  be  maintainable  on  a  note  given 
by  a  bank  for  a  debt  which  exceeded  the 
limits  fixed  by  U.  S.  Rev.  Stat.  §  5202, 
Comp.  Stat.  1913,  §  9764.  The  position 
taken  was  that  the  inhibited  debt  was  not 
void,  and  that  the  bank  could  not  retain 
the  property  which  it  had  acquired,  and 
deny  its  liability  for  the  stipulated  con- 
sideration. 

sjn  American  Xat.  Bank  v.  National 
Wall-Paper  Co.  (1896)  23  C.  C.  A.  33,  40 
U.  S.  App.  646,  77  Fed.  85  (decided  in  the 
same  year  as  the  first  of  the  cases  cited  in 
note  4,  infra,  but  independently  of  it), 
a  suit  for  the  price  of  goods  was  held  to  be 
maintainable.  The  statement  of  the  doc- 
trine of  estoppel  in  5  Thompson  on  Corpo- 
rations, 1st  ed.  §  6016,  was  approved. 

*  In  McCormick  v.  Market  Nat.  Bank 
(1896)  165  U.  S.  538.  41  L.  ed.  817,  17  Sup. 
C?t.  Rep.  433,  it  was  held  that  a  lease  of  an 
office  executed  before  the  Comptroller  of 
the  Currency  had  authorized  the  defendant 
to  commence  the  business  of  banking  "was 
void,  could  not  be  made  good  by  estoppel, 
and  would  not  support  an  action  against 
the  bank  for  anything  beyond  the  value  of 
what  it  had  actually  received  and  en- 
jo  ved/' 

In  First  Nat.  Bank  v.  Hawkins  (1899) 
174  U.  S.  364,  43  L.  ed.  1007,  19  Sup.  Ct. 
Rep.  739,  reversing  (1897)  24  C.  C.  A.  444, 
33  r.  S.  App.  747,  79  Fed.  61,  the  defendant 
bank,  whieh  hnd.  without  authority  of  law, 
purchased  iind  held  as  an  investment  shares 
of  stock  in  the  Indianapolis  National  Bank, 
was  declared  not  to  be  liable  in  an  action 
brought  by  the  receiver  of  the  latter,  bank 
to  enforce  the  stockholders'  liability  arising 
under  an  assessment  by  the  Comptroller 
of  the  Currency.  The  precedents  relied  upon 
L.R.A.1917A. 


were  the  cases  in  which  the  doctrine  of  an 
estoppel,  as  predicated  from  a  receipt  of 
the  benefits  of  the  contract,  was  rejected. 
It  was  sought  to  escape  the  force  of  tliese 
decisions  by  the  contention  that  the  lia- 
bility of  the  stockholder  in  a  national  bank 
to  respond  to  an  assessment  in  case  of  in- 
solvency is  not  contractual,  but  statutory. 
But  the  court  said:  "Undoubtedly,  the  ob- 
ligation is  declared  by  the  statute  to  attach 
to  the  ownership  of  the  stock,  and  in  that 
sense  may  be  said  to  l>e  statutory.  But  as 
the  ownership  of  the  stock,  in  most  cases, 
arises  from  the  voluntary  act  of  the  stock- 
holder, he  must  be  regarded  as  having 
agreed  or  contracted  to  be  subject  to  the 
obligation.  However,  whether,  in  the  case 
of  persons  sui  juris,  this  liability  is  to  be 
regarded  as  a  contractual  incident  to  the 
ownership  of  the  stock,  or  as  a  statutory 
obligation,  does  not  seem  to  present  a  prac- 
tical question  in  the  present  case.  If  the 
previous  reasoning  be  sound,  whereby  the 
conclusion  was  reached  that,  by  reason  of 
the  limitations  and  provisions  of  the  nation- 
al banking  statutes,  it  is  not  competent 
for  an  association  organized  thereunder  to 
take  upon  itself,  for  investment,  ownership 
of  such  stock,  no  intention  can  be  reason- 
ably imputed  to  Congress  to  subject  the 
stockholders  and  creditors  thereof,  for 
whose  protection  those  limitations  and  pro- 
visions were  designed,  to  the  same  liability 
by  reason  of  a  void  act  on  the  part  of  tliV 
officers  of  tha  bank  as  would  have  resulted 
from  a  lawful  act." 

In  California  Nat.  Bank  v.  Kenned  v 
(1896)  167  U.  S.  362,  42  L.  ed.  198,  17  Sup. 
Ct.  Rep.  831,  reversing  (1894)  101  Cal.  495, 
40  Am.  St.  Rep.  69,  36  Pac.  1039,  where 
the  California  National  Bank  was  made  a 
defendant  for  the  purpose  of  enforcing  its 
alleged  liability  as  a  stockholder  in  the  Sav- 
ings Bank,  the  judgment  in  favor  of  the 
national  bank  was  rested  explicitly  upon 
the  ground  that,  as  the  transfer  of  the  stock 
in  question  was  unauthorized  by  law,  the 
fact  that,  under  some  circumstances,  the 
bank  might  have  legally  acquired  stock  in 
the  corporation  did  not  estop  it  from  set- 
ting up  the  illegality  of  the  transaction.  In 
another  part  of  its  opinion  the  court  re- 
marked: '*The  claim  that  the  bank,  in  conse- 
quence of  the  receipt  by  it  of  dividends  on 
the  stock  of  the  Savings  Bank,  is  estopped 
from  questioning  its  ownership  and 
consequent  liability,  is  but  a  reiteration  of 
the  contention  that  the  acquiring  of  stock 
by  the  bank  under  the  circumstances  dis- 
closed was  not  void,  but  merely  void- 
able.*' 

For  another  case  in  which  an  action 
brought  by  a  receiver  to  enforce  an  assess- 
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the  following  remark :  "Whatever  diver- 
gence of  opinion  may  arise  on  this  ques- 
tion from  conflicting  adjudications  in 
some  of  the  state  courts,  in  this  court 
it  is  settled  in  favor  of  the  right  of 
the  corporation  to  plead  its  want  of 
power,  that  is  to  say,  to  assert  the  nulli- 


ty of  an   act  which  is  an  ultra  vires 
act."  » 

It  would  seem,  however,  that  this 
broad  statement  must  be  taken  to  be 
subject  to  an  important  qualification,  for 
in  another  part  of  the  opinion  two  cases 
involving    actions     in     which     national 


roent  upon  a  national  bank  as  shareholder 
in  the  company  which  he  represented  was 
lield  not  to  be  maintainable,  sec  First  Nat. 
Bank  v.  Converse  (1906)  200  U.  S.  425,  50 
L.  ed.  537,  26  Sup.  Ct.  Rep.  306. 

In  Robinson  v.  Southern  Nat.  Bank 
(1000)  180  U.  S.  295,  45  L.  ed.  536,  21 
Sup.  Ct.  Rep.  883,  the  court,  adverting  to 
the  first  two  of  the  above  cases,  said: 
''While  not  disposed,  as  at  present  advised, 
to  push  the  principle  of  these  cases  so  tar 
as  to  exempt  such  banks  from  liability  as 
other  shareholders,  where  they  have  ac- 
cepted and  hold  stock  of  other  corporations 
as  collateral  security  for  money  advanced  (a 
proposition  which  we  withhold  from  de- 
cision), we  think  there  is  a  presumption  in 
such  ciises  against  any  intention  on  the 
part  of  the  lending  bank  to  become  an  owner 
of  the  collateral  shares.  This  was  the  view 
taken  in  the  case  of  Baker  v.  Old  Nat.  Bank 
(1898)  86  Fed.  1006,  and  Nevada  Nickel 
Svndicate  v.  National  Nickel  Co.  (1900) 
103  Fed.  301." 

In  Merchants'  Nat.  Bank  v.  Wchrmann 
(1906)  202  U.  S.  295,  50  L.  ed.  1036,  26 
Sup.  Ct.  Rep.  613  (suit  for  dissolution  of 
partnership  and  an  accounting),  the  ratio 
decidendi  was  that,  '*as  the  bank  was  not 
estopped  by  its  dealings  to  deny  that  it 
was  a  partner,  it  was  not  estopped  to  deny 
all  liability  for  partnership  debts." 

For  cases  in  which  it  was  held  that  no 
action  could  be  maintained  on  an  ultra  vires  , 
guaranty  of  a  national  bank,  see  Seligman 
v.  Charlottesville  Nat.  Bank  (1870)  3 
Hughes,  647,  Fed.  Cas.  No.  12,642;  John- 
ston Bros.  V.  Charlottesville  Nat.  Bank 
(1870)  3  Hughes,  657,  Fed.  Cas.  No.  7,425; 
Farmers'  &  M.  Nat.  Bank  v.  Smith  (1896) 
23  C.  C.  A.  80,  40  U.  S.  App.  690,  77  Fed. 
129;  Commercial  Nat.  Bank  v.  Pirie  (1897) 
27  C.  C.  A.  171,  49  U.  S.  App.  506,  82  Fed. 
799;  Bowen  v.  Needles  Nat.  Bank  (1898)  87 
Fed.  430,  affirmed  in  (1899)  36  C.  C.  A.  553, 
94  Fed.  925;  Merchants'  Nat.  Bank  v.  Baird 
(1908)  17  L.R,A.(N.S.)  626,  90  C.  C.  A.  338, 
160  Fed.  642. 

But  the  first  and  second  of  the  above  cited 
rulings  of  the  Supreme  Court  were  apparent- 
ly not  known  to  the  judge  who  decided  See- 
ber  V.  Commercial  Nat.  Bank  (1897)  77  Fed. 
957.  There  the  position  was  taken  that  the 
rule  which  declares  that  a  contract  in  excess 
of  corporate  power,  "being  based  on  public 
policy,  wiU  not  be  permitted  to  be  invoked 
to  perpetrate  a  wrong.  So  far  as  neither 
party  has  executed  the  contract,  it  is  en- 
tirely consistent  with  public  policy  to  avoid 
it.  But  where  the  other  party  has  executed 
the  contract,  or  has  altered  his  position  on 
the  faith  of  it,  the  repudiation  of  the  con- 
L.R.A.1917A. 


tract  by  the  corporation  is  inconsist- 
ent with  that  honesty  which  is  the  highest 
public  policy.  In  such  a  case  the  contract 
sliould  be  enforced,  even  if,  by  its  terms,  the 
consideration  did  not  move  to  the  corpora- 
tion." The  authorities  relied  on  were 
State  Bd.  of  Agri.  v.  Citizens'  Street  R.  Co. 
(1874)  47  Ind.  407,  17  Am.  Rep.  702;  Ohio 
&  M.  R.  Co.  V.  McCarthy  (1877)  96  U.  S. 
267,  24  L.  ed.  695;  Whitney  Arms  Co.  v. 
Barlow  (1875)  63  N.  Y.  62,  20  Am.  Rep. 
504.  The  decisions  of  the  two  state  courts, 
here  referred  to,  were  rendered  in  jurisdic- 
tions in  which  the  doctrine  under  which  an 
estoppel  is  predicated  from  performance 
of    the    contract    has    been    adopted. 

In  Sioux  Falls  Nat.  Bank  v.  First  Nat. 
Bank  (1888)  6  Dak.  113,  60  N.  W.  829,  a 
national  bank  issued  its  cashier's  check 
to  a  county  treasurer  in  order  that  he 
might  efl'ect  a  settlement  of  his  accounts 
with  the  board  of  county  commissioners, 
which  had  no  notice  of  any  defense  to  the 
instrument.  It  was  held  by  the  territorial 
court  that  on  the  settlement  the  check  im- 
mediately became  the  property  of  the 
county,  and  that  the  bank  could  assert  no 
want  of  power  to  issue  it,  nor  the  existence 
of  any  fact  that  might  be  a  defense  be- 
tween itself  and  the  treasurer.  No  cases 
were  cited,  and  the  precise  rationale  of  the 
decision  is  not  quite  apparent.  But  it  seems 
to  be,  upon  the  facts,  inconsistent  with  the 
decisions  of  the  Federal  Supreme  Court. 

In  National  Bank  v.  First  Nat.  Bank 
(1894)  10  C.  C.  A.  87,  27  U.  S.  App.  88,  61 
Fed.  809,  affirming  (1893)  55  Fed.  465,  the 
following  rule  was  laid  down:  ''The  law  is 
unquestioned  that  an  accommodation  in- 
dorsement of  a  national  bank,  from  which 
it  derives  no  benefit,  made  by  an  officer 
without  authority,  and  out  of  the  ordinary 
course  of  the  business  of  the  bank,  is  void 
in  the  hands  of  the  original  payee  of  the 
paper,  when  he  takes  it  with  full  knowl- 
edge of  the  character  of  the  indorsement.'*' 
But,  having  regard  to  the  broad  doctrine  of 
the  Supreme  Court  with  respect  to  the  non- 
enforceability  of  ultra  vires  contracts,  it 
is  apprehended  that  the  qualifying  clauses 
here  introduced  as  to  the  element  of  *'no 
benefit  derived"  and  "full  knowledge"  are 
out  of  place.  It  seems  clear  that,  under 
that  doctrine,  the  action  must  still  have 
failed  even  if  these  elements  had  been  ex- 
changed for  their  opposites,  ''benefit  re- 
ceived," and  "no  knowledge." 

*  California  Nat.  Bank  v.  Kennedy  (1897) 
167  U.  S.  362,  42  L.  ed.  198,  17  Sup.  Ci. 
Rep.  831,  reversing  (1894)  101  Cal.  495,  40 
Am.  St.  Rep.  69,  35  Pac.  1039. 
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banks  were  the  plaintiffs  *  were  distin-  \  for  that  doctrine  is  on  its  face  incon- 
guished  on  the  ground  that  the  particular  sistent  with  the  fundamental  rule  that 
contract  then  under  discussion  was  one  |  a  contract  forbidden  by  the  legislature 
''entirely  outside  of  the  powers  conferred  is  wholly  void.  This  consideration  indi- 
upon  the  banks,  and  was  in  no  wise  the  cates  that,  in  ignoring  the  conclusion  to 
transaction  of  bank  business,  or  inci-  which  that  rule  points,  and  resorting  to 
dental  to  the  exercise  of  powers  con-  the  refined  conception  of  two  categories 
f erred  upon  the  banks/'  From  this  Ian-  of  ultra  vires  contracts,  the  court  has 
guage  the  only  possible  inference  seems  chosen  the  less  desirable  method  of  rec- 
to be  that  in  the  view  of  the  court  there  onciling  its  decisions.  It  is  evident, 
are,  so  far  as  national  banks  are  j  moreover,  that  an  attempt  to  harmonize 
concerned,  two  categories  of  ultra  vires  the  cases  on  such  a  footing  must  inevi- 
contracts;  viz.,  those  involving  merely  i  tably  lead  to  difficulties  fully  as  serious 
an  abuse  of  the  powers  expressly  or  im-  as  those  supposed  to  be  obviated.  The 
pliedly  granted,  and  those  involving  an  ,  task  of  determining  what  kind  of  con- 
exercise  of  powers  which  have  no  rela-  tracts  is  assignable  to  each  category 
tion  to  the  corporate  business;  that  it  is  opens  up  an  interminable  vista  of  con- 
only  in  respect  to  the  latter  description  ,  troversy.  The  very  case  in  which  the 
of  contracts  that  the  operation  of  the  distinction  was  taken  between  the  two 
principle  of  estoppel  is  excluded;  and  categories  of  ultra  vires  contracts  is  it- 
that  the  apparent  conflict  between  the  ,  self  strikingly  suggestive  of  the  embar- 
decisions  with  respect  to  national  banks  j  rassing  questions  which  this  task  will 
will  disappear  if  they  are  examined  with  '  present  to  the  inquirer.  The  contract 
reference  to  the  distinction  thus  indi-  under  review  was  a  purchase  of  the 
eated.  But,  in  resorting  to  such  a  meth- 1  stock  of  another  corporation,  and  this, 
od  of  reconciling  those  decisions,  we  are  as  we  have  seen,  was  treated  as  being 
at  once  confronted  by  a  serious  difficulty,  one  of  those  transactions  to  which  the 
In  the  leading  ease  by  which  the  right  principle  of  estoppel  is  not  applicable, 
of  a  national  bank  to  sue  on  an  unau-  How  extremely  fine  a  point  is  involved 
thorized  contract  was  established,  the  ,  ^^  suc^  a  decision  wull  be  apparent  when 
principle  of  estoppel  was  propounded  in  j  J«  ^i^^^^*  ^,  t^«  ^tu^  ^^^t  """^T-  ^^'? 

^rfec!^lv  general  terms.'    On  the  other  '  ^^^t^'^^f/^^PV^^.M  ^^^  '^''"'^'  *  ''^**^'^^^ 

u     J     •'^     4.U       *u^      ^^A   «^^^«*    bank,  although  it  has  no  power  to  ac- 

hand,  m  the  o  her,  and  more  recent  j,;  ^he  slock  of  another  corporation, 
case,  m  which  the  court,  referring  to  "^  ^^  ^  ^^^-^^^^  ^^  ^^5  ^^,^f^^  jend 
corporations  of  all  descrip  ions  held  ^^^^^.  ^^  securitv  of  personal  propertv, 
that  principle  to  be  inapplicable,  its  accept  such  stock  as  collateral  either  for 
position  was  defined  in  terms  equally  ;  ^  previous  indebtedness  or  for  a  con- 
general.^  Clearly  the  essentially  antago-  temporaneous  advance  of  money.®  Hav- 
nistic  doctrines  thus  advanced  cannot  be  ing  regard  to  the  position  thus  taken, 
harmonized  in  any  other  way  than  by  it  might  plausibly  be  contended  that  a 
assuming  that  either  the  former  or  the  direct  purchase  of  stock  constitutes  a 
latter  needs  some  qualification.  The  pas-  transaction  amounting  simply  to  an  im- 
sage  quoted  above  virtually  imports,  as  proper  method  of  exercising  a  power 
it  would  seem,  that,  in  the  opinion  of  which  the  bank  is  entitled  to  exercise 
the  court,  the  latter  is  the  one  in  respect  under  certain  circunij^tances  as  an  inci- 
to  which  the  necessary  qualifications  dent  of  its  business.  If  the  transaction 
should  be  predicated.  Having  regard  (o  is  really  one  of  that  character,  it  would 
the  importance  of  the  question,  some  ex-  manifestly  be  assignable  to  the  same 
planation  of  the  grounds  upon  which  category  as  the  mortgage  of  real  estate 
this  opinion  was  based  might  well  have  |  which,  in  the  contrasted  case,  was  held 
been  expected.  There  is  no  apparent  to  be  enforceable  b.v  the  bank,  and  con- 
reason  why  the  former  doctrine  should  sequcntly  there  would  be  no  valid  basis 
not  have  been  the  one  selected  for  the  j  for  the  distinction  relied  upon, 
requisite  modification.  Indeed,  this  isj  But  whatever  may  be  thought  of  this 
not  putting  the  matter  strongly  enough,    particular  point  and  others  of  a  similar 


6I'iiion  Nat.  Bank  v.  Matthews  (1878) 
98  U.  S.  621,  25  L.  ed.  188;  National  Bank 
v.  Whitney  (1880)  103  U.  S.  99,  26  L.  ed. 
443. 


•  Central  Tranup.  Co.  v.  PiiUman's  Palace 
Car  Co.  (1890)  189  U.  S.  24,  .35  L.  ed.  r>5. 
11  Sup.  Ct.  Rep.  478.  See  §  68,  note  15, 
supra. 


7  Union  Xat.  Bank  v.  Matthews   (U.  S.)        •f^ermania  Xat.  Bank  v.  Case  (1878)  99 
supra,  whore  the  statement  in  Sedg.  Stat.    U.  S.  628,  25  L.  ed.  448. 
&  Const.  I-aw,  p.  73,  was  relied  upon.    See 
§  41,  Bupra. 
L.R.A,1917A. 
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nature,  it  seems  to  be  at  least  clear  that,  some  of  the  cases  in  which  the  theory 
quite  apart  from  the  question  whether !  that,  ^'if  a  national  bank  acts  in  excess 
the  court  has  or  has  not  been  successful  of  its  powers,  this  can  be  taken  ad  van- 
in  its  endeavor  to  reconcile  the  cases  !  tage  of  only  by  the  government,  and  not 
discussed  in  the  present  section  with  !  a  party  to  the  action,"  had  been  recog- 
those  in  which  the  remedial  rights  of '  nized  with  respect  to  actions  brought  by 
national  banks  as  plaintiffs  have  been  corporations.  These  were  distinguished 
considered,  the  manner  in  which  it  has  on  the  narrow  ground  of  the  particular 
dealt  with  that  question  will  almost  cer-  facts  to  which  they  had  reference.  Ap- 
tainly  occasion  some  embarrassment  parently  it  did  not  occur  to  the  court  to 
when  it  is  required  to  determine  wheth-  consider  whether  there  might  not  be  an 
er  its  repudiation  of  the  principle  of  essential  antagonism  between  the  Fed- 
estoppel  in  respect  to  other  classes  of  eral  decisions  relating  to  actions  brought 
corporations  shall  be  qualified  in  any  '  by  national  banks,  and  those  which  em- 
degree.  It  seems  to  have  reached  a  doc-  body  the  doctrine  that,  in  actions  brought 
trinal  impasse  of  such  a  nature  that,  in  !  against  corporations,  there  can  be  no 
order  to  harmonize  its  decisions,  it  must  estoppel  against  pleading  ultra  vires, 
either  explicitly  relegate  the  national  In  a  Vermont  case  decided  before  the 
bank  cases  to  a  separate  and  distinct ;  Supreme  Court  of  the  United  States  had 
category,  or  abandon,  in  respect  to  other  '  propounded  the  doctrine  that,  in  an  ac- 
cases,  the  clear,  simple,  and  logical  tion  brought  by  a  national  bank,  the 
theory  that  an  ultra  vires  contract  is  defense  of  ultra  vires  cannot  be  set  up, 
absolutely  void,  and  consequently  can- .  the  liability  of  the  defendant  bank  in 
not,  as  a  general  rule,  become  enforce- '  respect  to  certain  bonds  which  had  been 
able  through  the  operation  of  an  es- "  deposited  with  it  and  stolen  was  denied 
toppel.  on  the  broad   ground  that  the  alleged 

•  i.^^      ■        J**      111  I     contract  of  bailment  "was  ultra  vires, 

(b)    Federal    and   state    tiecMonH   col-  ,  .  j         i a     t^i-^^*: j.,^/, 

^   ''  I  tel  ^      imposed  no  legal  obligation  or  duty 

'  upon  the  corporation  as  bailee."  ^^ 

In    Massachusetts,    a    jurisdiction    in        In  some  of  the  cases  in  which  the  state 

which  the  general  doctrine  adopted  with  ;  courts  have  had  occasion  to  express  an 

regard  to  the  nonenforccability  of  ultra    opinion  since  the  Federal  Supreme  Court 

vires  contracts  is  the  same  as  that  ac-    defined  its  position,  its  decisions  have 

cepted   by   the   Supreme   Court   of   the    been    avowedly    followed,    as    being   of 

United   States,   that   doctrine   has   been '  controlling     authority,     irrespective    of 

applied  in  an  action  brought  against  a    the  general  views  prevailing  in  the  juris- 

national  bank.*'     The  decision   to   this    dictions  in  question  with  regard  to  the 

effect  was  rendered  before  the  earliest    availability  of  the  plea  of  ultra  vires  in 

of  those  cited  in  note  4  to  the  preceding    actions  founded  on  executed  contracts.** 

subsection.     But  the  court  adverted  to  ,  In  other  cases  the  judgments  were  in 

10  Dresser  v.  Traders'  Nat.  Bank  (18»5)  ]  Ct.  Rep.  306,  note  4,  supra,  relating  to  the 
16o  Mass.  320,  42  N.  K.  507  (action  to  en-  same  transaction.  But  the  Illinois  ca80J* 
force  contract  by  which,  for  the  purpose  of  repudiating  the  principle  of  estoppel  were 
securing  a   customer,   defendant   stipulat(^d      '  -        .   . 

to  furnish  to  a  third  person  fire  insurance 
of  a  specific  amount). 

nWilev  v.  First  Nat.  Bank  (1875)  47 
Vt.  546.  ]0  Am.  Rep.  122,  s.  c.  (1877)  50 
Vt.  388,  28  Am.  Rep.  503.  A  special  point 
decided  in  the  second  appeal  was  that  the 
usage  of  the  cashier,  with  the  approval  of 
the  directors,  could  not  confer  upon  the 
bank  power  to  become  a  bailee. 

W  Chemical     Nat.     Bank     v.     Havermale 


also  referred  to. 

In  Appletou  v.  Citizens'  Cent.  Nat.  Bank 
(1908)  190  N.  Y.  410,  32  L.R.A.(N.S.)  543, 
83  N.  E.  470,  reversing  (1906)  116  App 
Div.  404,  101  N.  Y.  Supp.  1027  (involving 
the  right  of  action  on  a  guaranty),  the 
gist  of  the  opinion  is  contained  in  the  fol- 
lowing passage:  "We  may  assume  that  tlie 
contract  was  ultra  vires.  We  may  furtlier 
assume  that  in  transactions  by  national 
banks  we  should  adopt  the  law  of  ultra 
(1898)   120  Cal.  601,  65  Am.  St.  Rep.  206,    vires  as  it  prevails  in  the  Federal  courts, 


62   Pae.   1071    (national   bank   held  not  to 


and  not  the  local  law  on  the  subject.     Yet 


be  liable  as  a  stockholder  in  savings  bank) ;  |  the  defendant,  in  our  opinion,  became  plain- 
First   Nat.    Bank    v.    American    Nat.   Bank    ly  liable  for  the  amount  which  it  received 


(1903)    173   Mo.    153,   72   S.   W.   1059    (de 
fendant  held  not  to  be  liable  on  a  guar- 


under  the  ultra  vires  contract.     ...     In 
a  great  many  cases  the  diflference  between 


anty).  the   law   prevailing  in   the   Federal   courts 

In  Converse  v.  Emerson,  T.  &  Co.  (1909)    and  that  in  our  own  would  lead  to  great 

242  ni.  610,  90  N.  E.  269,  affirming  (1909)    difference  in  results.    In  this  case,  however, 

148   111.  App.  604,  the  court  followed  the  ■  as  the  plaintiff  disclaims  any  right  to  re- 


decision    in    First    Nat.   Bank   v.   Converse    cover  beyond  the  amount  actually  received 
(1906)  200  U.  S.  425.  50  L.  ed.  537,  26  Sup.    by  the  defendant,  the  result  is  exactly  the 


L.R.A.1917A. 
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harmony  with  those  decisions,  but  were, 
80  far  as  the  reports  show,  rendered  in- 
dependently of  them.^' 

71.  To  what  extent  Federal  courts  are 
hound  hy  decisions  of  state  courts. 

The  reports  contain  very  little  explicit 
information  with  regard  to  the  question 
whether  the  availability  of  the  defense 
of  estoppel  in  actions  based  upon  the 
ultra  vires  contracts  of  corporations  is  a 
pK>int  of  general  law  within  the  mean- 
ing of  the  rule  under  which  the  decisions 
of  the  state  courts  in  regard  to  such  a 
point  are  not  binding  upon  the  Federal 
courts.^  In  one  case,  where  an  appeal 
was  taken  from  a  state  court  to  the 
Federal  Supreme  Court,  it  was  con- 
sidered to  be  unnecessary  under  the 
circumstances  to  express  a  definite  opin- 
ion as  to  this  question.' 

In  another  case  the  following  remarks 


were  made  by  one  of  the  Federal  courts 
of  appeals :  ^^In  the  absence  of  any  estab- 
lished rule  of  decision  in  the  state  of 
Missouri  in  respect  of  the  efCect  of  cx)r- 
porate  acts  which  are  ultra  vires  (and 
no  local  rule  of  decision  has  been  called 
to  our  attention  by  counsel),  we  must 
apply  to  this  case  the  rule  recognized  in 
the  Supreme  Court  of  the  United  States. 
.  .  .  A  fixed  and  settled  rule  of  deci- 
sion in  a  state  court  o£  last  resort  es- 
tablishes the  law  of  the  state  in  such 
manner  as  to  bind  the  Federal  courts  in 
all  matters  controlled  by  the  state  law; 
but  the  opinions  of  intermediate  appel- 
late courts,  like  the  Kansas  City  court 
of  appeals,  while  entitled  to  great  re- 
spect and  regarded  as  persuasive  author- 
ity, are  not  controlling  upon  the  Federal 
courts,  because  they  do  not  settle  the 
law  of  the  state."  ^  From  these  pas- 
sages, as  well  as  from  others  in  the  opin- 


same  whether  we  adopt  one  rule  or  the 
other.  Whatever  the  difl'erencc  of  view 
there  may  be  as  to  the  effect  of  ultra  vires 
on  corporate  contracts,  in  no  jurisdiction  can 
a  party  retain  what  it  has  received  under 
such  a  contract  and  refuse  to  perform  the 
contract." 

18  Thilmany  v.  Towa  Paper  Bag  Co.  (1899) 
108  Iowa,  333,  79  N.  W.  68  (action  on 
giiaranty  not  maintainable) ;  Norton  v.  Ber- 
ry Nat.  Bank  (1882)  61  N.  H.  589,  60  Am. 
Rep.  334  (same  decision). 

IThe  rule  was  thus  stated  in  one  of  the 
cases  reviewed  in  tlie  present  monograph: 
'"When  the  highest  judicial  tribunal  of  a 
state  has  determined  the  extent  of  the  pow- 
ers and  liabilities  of  corporations  created 
under  its  laws,  that  decision  is  conclusive 
in  the  national  courts  in  all  cases  in  which 
no  question  of  general  or  commercial  law, 
and  no  question  of  right  under  the  Consti- 
tution of  the  United  States,  is  involved." 
Sioux  City  Terminal  R.  &  Warehouse  Co. 
V.  Trust  Co.  of  N.  A.  (1897)  27  C.  C.  A. 
75,  49  U.  S.  App.  523.  82  Fed.  133. 

8  Sioux  Citv  Terminal  R.  &  Warehouse 
C4).  V.  Trust  Co.  of  N.  A.  (1899)  173  U.  S. 
99,  43  L-  ed.  628,  19  Sup.  Ct.  Rep.  341.  The 
following  extract  from  the  opinion  will 
show  the  ingenious  manner  in  which  the 
main  question  was  evaded:  "it  is  claimed, 
however,  that  this  court  is  not  obliged  to 
follow  the  Iowa  decisions  interpreting  the 
statute  of  that  state,  because^  it  is  as»<umed 
that  those  decisions  proceed  alone  upon 
the  principle  of  estoppel.  Estoppel,  it  is 
argued,  is  a  matter  of  general  and  not  of 
local  law,  upon  which  this  court  must  form 
an  independent  conclusion,  even  although  in 
doing  so  it  may  disregard  the  rule  estab- 
lished in  the  state  of  Iowa  by  the  supreme 
court  of  that  state.  Wiatever.  it  is  argued, 
may  be  the  rule  in  state  courts,  in  this 
court  it  is  settled  that  a  corporation  cannot 
be  estopped  from  asserting  that  it  is  not 
bouud  by  a  corporate  act  which  is  abso- 1 
L.R.A.19]  7A. 


lutely  void.  .  .  .  But  we  are  not  called 
upon,  in  the  case  before  us,  to  decide  the 
question  thus  raised,  since  it  rests  upon  an 
assumption  that  the  court  of  Iowa  has  de- 
cided that  the  corporation  w^as  by  estoppel 
prevented  from  complaining  of  a  void  act. 
But  the  supreme  court  of  Iowa  has  not  so 
decided.  On  the  contrary,  whilst  in  the 
course  of  its  opinions  it  has  referred  to 
the  doctrine  of  estoppel,  it  expressly,  in 
tlie  cases  cited,  made  the  application  of  the 
doctrine  depend  upon  the  legal  conclusion 
found  by  it,  that  the  act  of  a  corporation  in 
contracting  a  debt  in  excess  of  the  statutory 
limit  was  not  void,  but  merely  voidable,  and 
for  this  reason  the  corporation,  or  those 
holding  under  it,  could  not  be  heard  to 
assail  the  act  in  question.  The  decisions  of 
this  court  which  are  relied  upon  considered 
the  application  of  the  doctrine  of  estoppel 
to  corporate  acts  absolutely  void,  and  not 
its  relation  to  contracts  which  were  merely 
voidable.  Whether,  as  an  independent  ques- 
tion, if  w^e  were  enforcing  the  Iowa  statute, 
we  would  decide  that  the  issue  of  stock 
by  a  corporation  in  excess  of  a  statutory 
inhibition  was  not  void,  but  merely  voidable, 
need  not  be  considered,  since,  as  we  liave 
said,  in  applying  an  Towa  law,  we  follow 
the  settled  construction  given  to  it  by  the 
supreme  court  of  that  state."  This  line  of 
argument  se^ms  to  be  scarcely  satisfactory, 
when  we  advert  to  the  consideration  that 
the  Iowa  decisions,  taken  as  a  whole,  show 
that,  in  the  cases  referred  to,  the  gupreme 
court  of  that  state  was  not  applying  a  doc- 
trine applicable  merely  to  the  statute  in 
question,  but  a  general  principle  which  was 
regarded  as  controlling  in  respect  to  all 
ultra  vires  transactions.    Sec  §  82,  infra. 

3  Anglo-American  Land,  Mortg.  &  Agency 
Co.  V.  Lombard  (1904)  68  C.  C.  A.  105,  13*2 
Fed.  721. 

In  the  dissenting  opinion  delivered  by 
Gilbert,  J.,  in  I'nited  States  Sav.  &  L.  Co. 
V.  Convent  of  St.  Rose   (1904)  66  C.  C.  A. 
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ion,  it  may  apparently  be  inferred  that, 
in  the  view  of  the  court,  the  question 
whether  the  defense  of  estoppel  is  avail- 
able to  a  corporation  after  the  contract 
has  been  performed  by  the  other  party 
thereto  is  a  matter  of  local  law  with 
respect  to  which  the  decisions  of  the 
state  courts  are  binding  upon  the  Fed- 
eral courts.  A  similar  construction  may, 
it  is  apprehended,  be  placed  upon  the 
language  used  and  the  decision  rendered 
by  another  of  the  Federal  courts  of  Ap- 
pejils  in  a  later  ease.*  In  neither  of 
these  cases  was  an}-  allusion  made  to 
an  earlier  one  in  which  a  judge  of 
first  instance  had,  without  citing  any 
authorities,  assumed  it  to  be  an  estab- 
lished doctrine  that  this  question  was 
one  of  general  law.*  It  is  certainly  re- 
markable that  a  matter  of  so  much  im- 
portance should  not  3^et  have  been  settled 
by  a  distinct  pronouncement  of  the  Fed- 
eral Supreme  ("ourt.®  But  on  examina- 
tion the  cases  in  which  it  has  repudiated 
tlie  principle  of  an  estoppel  shows  that 
many  of  them  were  appeals  from  dis- 
tricts corresponding  to  states  in  which 
that  principle  is  accepted.  To  this  ex- 
tent it  mav  fairlv  be  said  to  have  by 
implication  pronounced  in  favor  of  the 


theory  that  Federal  courts  are,  general- 
ly speaking,  not  bound  by  the  deciaions 
of  the  state  courts  which  are  based  upon 
that  principle. 

XI,  Historical  review  of  the  decisions 
of  the  Amcricav  state  courts, 

72,  Alabama, 

Having  regard  to  the  decisions  as 
they  stood  until  quite  recently,  it  might 
have  been  laid  down  with  full  confidence 
that  the  doctrine  accepted  in  this  state 
was  that  a  corporation  could  not  be  sued 
upon  an  ultra  vires  contract  by  a  party 
who  had  performed  it  on  his  side.  This 
doctrine  was  referred  to  two  distinct 
grounds;  viz.,  (1)  ^^That  a  contract  made 
by  or  with  a  corporation,  which  is  out- 
side of  the  pale  of  its  corporate  author- 
ity, confers  no  rights ;  and  that  the  mak- 
ing of  such  contract  does  not  estop  the 
party  promising  from  invoking  the  de- 
fense of  ultra  vires;"  ^  and  (2)  that  "a 
corporation  is  not  estopped,  by  reason 
of  having  received  the  benefits  of  a  con- 
tract which  is  ultra  vires,  from  setting 
up  its  invalidity  in  defense  of  a  suit 
brought  to  enforce  it."' 


422.  133  Fed.  354,  it.  was  observed:  'This 
established  rule  of  the  Supreme  Court  must 
control  the  decision  in  the  present  case,  un- 
less the  supreme  court  of  tlio  state  of  Wash- 
inx^ton  had.  prior  to  the  time  wlien  the  con- 
tract in  the  present  case  was  entered  into, 
announced  a  different  rule  as  to  contracts 
ultra  vires  made  by  corporations  of  that 
state."  The  doctrine  here  taken  for  fjranted 
seems  to  have  been  also  accepted  hy  the 
other  two  members  of  the  court;  but  it  was 
not  explicitly  referred  to  in  the  majority 
opinion. 

4Vandafirift  v.  Rich  Hill  Bank  (1908) 
1)0  C.  C.  A.  120.  163  Fed.  823,  where  it  was 
oKserved:  ''The  powers  of  a  corporation  in 
these  respects  being  governed  by  the  law 
of  the  state  creating:  it,  and  defendant's 
corporate  authority  being  acquired  imder 
the  laws  of  ^fissouri,  if  the  supreme  court 
of  that  state  has  construed  the  Constitu- 
tion and  statutes  of  the  state  in  these  re- 
spects, the  decision  of  that  court  is  bind- 
ing upon  this."  The  conclusion  arrived  at 
was  thus  stated:  "While  we  are  inclined 
to  think  that  under  the  Constitution  and 
laws  of  Missouri,  as  construed  by  the  su- 
preme court  of  that  state,  the  officers  of 
the  defendant  bank  had  no  authority  to 
bind  the  bank  by  a  subscription  to  the  stock 
of  the  Bates  National  Bank,  and  that  the 
defendant  bank  is  not  estopped  because  of 
having  received  dividends  from  pleading 
the  ultra  vires  character  of  the  subscrip- 
tion contract,  yet  it  is  unnecessary  to  place 
the  decision  in  this  case  upon  that  ground, 
as  we  think  the  judgment  must  be  affirmed 
for  another  reaHon." 
L.B.A.1917A. 


'  6Tavlor  v.  South  &  North  Ala.  R.  Co. 
(1882)*^  4  Wood.s,  575,  13  Fed.  152  (decision 
of  state  court  at  most  would  be  persnas^ive). 
«  Tn  Hale  v.  Lewis  (1900)  181  U.  S.  473. 
45  L.  ed.  059.  21  Sup.  Ct.  Rep.  677,  the 
court  dismissed  a  writ  of  error  taken  from 
the  decision  in  Lewis  v.  American  Sav.  & 
h,  Asso.  (1898)  98  Wis.  203,  39  L.R.A.  559, 
73  N.  W.  793,  a  ciise  in  which  the  principle 
of  estoppel  was  applied.  But  there  is 
nothing  to  show  on  what  grounds  the  dis- 
missal was  based. 

Alabama. 

1  Sherwood  v.  Alvis  (1887)  83  Ala.  115, 
3  Am.  St.  Rep.  605,  3  So.  307.  This  doctrine 
was  laid  down,  arguendo,  in  a  case  in  which 
the  court  declined  to  extend  its  application 
so  as  to  cover  a  contract  made  by  a  foreign 
corporation  which  had  not  complied  with  a 
constitutional  provision,  declaring  that  it 
should  ''do  no  business  in  the  state  with- 
out having  at  least  one  known  nlace  of 
business,  and  an  authorized  agent  or 
agents  therein." 

*  Chewacla  Lime  Works  v.  Dismukes 
(1888)  87  Ala.  344,  5  L.R.A.  100,  6  So.  122 
(action  for  price  of  goods). 

In  Southern  Bldg.  &  Tj.  Asso.  v.  Casa 
Grande  Stable  Co.  (1900)  128  Ala.  624,  29 
So.  654  (suit  by  borrowing  corporation  to 
cancel  a  mortgage),  it  was  laid  down,  ar- 
guendo, that  "the  doctrine  of  estoppel  can- 
not be  invoked  bv  the  defendant  to  bar  the 
right  of  the  corporation  itself  or  of  any  of 
its  stockliolders  to  raise  the  question  of  its 
own  ultra  vires  and  void  act,  against  the 
enforcement  of  the  loan  by  the  lender." 
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In  a  recent  ease,  however,  language 
was  used  which  seems  to  be  susceptible 
of  the  construction  that  the  court  had 
in  mind,  and  was  arguing  with  reference 
to  the  theory,  that  a  corporation  cannot 
raise  the  plea  of  ultra  vires  in  an  action 
brought  upon  the  contract  after  it  has 
been  fully  performed  by  the  other 
party.'  But,  as  the  unequivocal  de- 
cisions discussed  under  the  preceding 
paragraph  were  not  explicitly  overruled, 
or  even  mentioned,  it  would  be  unjustifi- 
able to  treat  this  case  as  one  which 
evinces  a  definitive  alteration  of  doc- 
trine. An  intention  to  adhere  to  the 
origrinal  doctrine  is  also  inferable  from 

In  Florence  R.  &  Improv.  Co.  v.  Chase 
Nat.  Bank  (1895)  106  Ala.  364,  17  So.  720, 
where  the  defense  of  ultra  virea  was  held 
not  to  be  available  in  an  action  brought 
upon  a  promissory  note  given  for  accommo- 
dation, the  ratio  decidendi  was  that  the  de- 
fendant was  presumptively  authorized  to 
execute  negotiable  paper  for  its  own  uses 
and  purposes,  and  that  there  was  nothing 
on  the  face  of  the  note  to  indicate  its  real 
character.  A  case  decided  on  these  special 
grounds  does  not  furnish  any  information 
as  to  the  position  of  the  coiirt  with  regard 
to  the  remedial  rights  of  a  party  who 'en- 
ters into  a  contract  which  he  knows,  ac- 
tually or  constructively,  to  be  ultra  vires. 
In  fact  the  court  explicitly  refused  to  con- 
sider how  far  the  defense  of  ultra  vires 
might  have  been  available  if  the  plaintiff 
had  acquired  the  instrument  with  knowl- 
edge of  the  purpose  for  which  it  had  been 
executed. 

*In'  First  Nat.  Bank  v.  Alexander 
(1907)  152  Ala.  585,  44  So.  866,  the  appel- 
lant, a  bank,  sued  the  appellee  on  a  non- 
commercial promissory  note  alleged  to  have 
been  made  by  the  defendant  to  one  J.  M. 
Minnis,  and  by  him  indorsed  to  plaintiff 
before  maturity.  The  only  assignment  of 
error  was  to  the  overruling  of  plaiutifl's  de- 
murrer to  one  of  the  defendant's  pleas,  the 
only  point  raised  by  the  demurrer  being 
that  the  facts  set  up  in  the  plea  showed  an 
agreement  made  by  the  bank  which  it  had 
no  authority  to  make,  and  which  was  ultra 
vires.  The  court  said:  "There  is  no  ques- 
tion about  the  proposition  that  a  corpora- 
tion may  defend  against  executory  con- 
tracts by  showing  that  the  contract  was 
either  made  by  an  officer  of  the  bank  who 
had  no  authority  to  make  it,  or  that  the 
contract  was  ultra  vires.  20  Am.  &  Eng. 
Enc.  Law,  2d  ed.  49.  It  is  true  that  after  a 
contract  has  been  executed,  and  the  cor- 
poration has  received  the  benetit  of  the 
agreement,  it  cannot  hold  the  benefit  and 
at  the  same  time  *  claim  release  from  the 
agreement  on  the  groimd  that  it  is  ultra 
vires  or  beyond  the  power  of  the  officer  to 
make  it.  .  .  .  But  plea  6  does  not  show 
that  the  corporation  ever  received  any  bene- 
L.R.A.1917A. 


position  taken  in  a  very  recent  case.* 
A  similar  conelusion  is  also  indicated  by 
the  fact  that  the  authorities  which  affirm 
the  inapplicability  of  the  principle  of 
estoppel  to  actions  brought  by  corpora- 
tions have  never  been  questioned.  See 
§  19  of  the  note  to  Calumet  &  C.  Canal 
&  Dock  Co.  v.  Conkling,  L.R.A.1917B,  — . 

73.  Ar1can»as, 

The  doctrine  upon  which  an  early  case 
in  this  state  proceeded  was  that  a  corpo- 
ration to  which  money  had  been  ad- 
vanced under  an  illegal  contract  of  pledge 
was  bound  in  equity  and  good  conscience 
to  repay  the  loan  upon  the  redelivery  of 

fit  fron)  the  work  which  was  done  on  the 
railroad.  There  is  only  an  intimation  that 
there  was  an  agreement  between  the  mak- 
er and  the  payee  that  the  note  was  to  he 
paid  in  work,  and,  if  there  was  such  an 
agreement,  yet  it  would  not  amount  to  a 
binding  agreement  so  long  as  it  was  ex- 
ecutory. Patrick  v.  Petty  (1887)  83  Ala. 
423,  3*^So.  779;  Tuskaloosa  Cotton  Seed  Oil 
Co.  V.  Perry  (1887)  85  Ala.  167,  4  So.  635. 
Ck)nsjquently,  when  the  bank  received  the 
note,  it  was  not  bound  to  accept  payment 
in  anything  but  money,  and  no  ofRcer  of 
the  bank  had  the  authority  to  agree  to 
receive  anything  but  money  in  payment 
thereof.  Bank  of  Commerce  v.  Hart  (1893) 
37  Neb.  197,  20  L.R.A.  780,  40  Am.  St. 
Rep.  479,  55  N.  W.  631.  This  being  the 
law,  and  there  being  no  principle  of  es- 
toppel set  out  in  the  pleading,  as  above 
stated,  it  results  that  the  demurrer  to 
plea  6  should  have  been  sustained."  The 
remarks  made  in  this  passage  with  regard 
to  the  situation  which  supervenes  after  an 
ultra  vires  contract  has  been  executed  seem 
to  he  scarcely  consistent  with  what  was 
said  and  decided  in  earlier  cases,  and  ap- 
parently are  not  referable  to  the  doctrine 
which  IS  accepted  in  those  jurisdictions  in 
which  the  principle  of  an  estoppel  is  re- 
jected; viz,  after  the  execution  of  the  con- 
tract by  the  party  contracting  with  the 
corporation,  he  is  entitled  to  any  relief  to 
which  he  may  be  entitled  without  relying 
on  the  contract  itself.  The  precise  mean- 
ing of  the  passage  is  rendered  still  more  ob- 
scure by  the  fact  that  no  reference  is  made 
to  the  earlier  Alabama  cases  mentioned  in 
this  section. 

4  In  Alabama  C.  S.  R.  Co.  v.  Ix)venan 
Compress  Co.  (1916)  —  Ala.  — ,  72  So.  311, 
where  the  action  was  brought  against  a 
railroad  company  to  recover  for  'damage 
caused  by  a  fire  resulting  from  its  negli- 
gence, it  was  held  that  the  trial  court  had 
properly  ruled  out  the  plea  that  the  plain- 
tiff had  agreed  to  hold  the  defendant  harm- 
less in  respect  to  injuries  thus  caused.  It 
was  laid  dow^n  that  an  ultra  vires  contract 
cannot  be  ratified  by  the  action  or  ac- 
quiescence of  the  shareholders. 
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the  property  pledged.*  Such  a  decision, 
it  is  clear,  might,  without  any  incon- 
sistency, be  rendered  in  a  jurisdiction  in 
which  the  plea  of  ultra  vires  is  available 
as  a  defense  to  an  action  upon  a  con- 
tract, irrespectively  of  whether  it  has 
or  has  not  been  executed  by  the  claim- 
ant. But  more  recent  cases  show  that 
the  supreme  court  has  fully  accepted  the 
doctrine  that  a  coi*poration  is  precluded 
from  setting  up  this  defense  in  an  ac- 
tion brought  upon  a  contract  which  the 
claimant  has  performed  on  his  side.' 

"A  corporation  will  not  be  permitted 
to  plead  that  it  had  exceeded  its  charter 
powers  in  making  a  contract,  where  it 
has  received  the  fruits  and  benefits  of 
such  contract.  If  the  corporation  has 
received  the  profits  resulting  from  the 
compliance  of  the  other  party  with  the 
contract,  it  would  be  wholly  unjust  to 
allow  the  corporation  to  escape  perform- 
ance of  the  contract  bv  which  it  realized 
these  profits."  * 

74.  California, 

In  the  earliest  case  which  bears  upon 
the  subject  under  discussion  we  find  the 
following  general  statement :  '*It  is  well 
settled  in  relation  to  the  contracts  of 
corporations,  that,  where  the  question  is 
one  of  capacity  or  authority  to  contract, 
arising  either  on  a  question  of  regularity 
of  organization,  or  of  power  conferred 
by  the  charter,  a  party  who  has  had  the 
benefit  of  the  contract  cannot  be  per- 
mitted, in  an  action  founded  upon  it,  to 


question  its  validity.  .  .  .  This  rale 
applies  with  equal  force  to  all  corpora- 
tions, whether  public  or  private."  ^ 

In  a  later  case  where  the  plaintiff  com- 
pany was  held  not  to  be  entitled  to 
recover  possession  of  certain  property 
which  had  formerly  belonged  to  it,  and 
w^hich,  after  its  transfer  to  another 
company,  had  been  mortgaged  to  the 
defendant,  the  court  proceeded  upon  the 
theory  that,  when  the  controversy  is  be- 
tween a  corporation  and  strangers,  the 
essential  question  to  be  determined  is 
"whether  the  act  in  question  is  one  which 
the  corporation  is  not  authorized  to 
perform  under  any  circumstances,  or  one 
that  may  be  performed  by  the  corpora- 
tion for  some  jmrposes,  but  may  not  for 
others.  In  the  former  case  the  defense 
of  ultra  vires  is  available  to  the  corpora- 
tion as  against  all  persons,  because  they 
are  bound  to  know  from  the  law  of  its 
existence  that  it  has  no  power  to  per- 
form the  act.  But  in  the  latter  ease 
the  defense  may  or  may  not  be  available, 
depending  upon  the  question  whether  the 
party  dealing  with  the  corporation  is 
aware  of  the  intention  to  perform  the 
act  for  an  unauthorized  purpose,  or 
under  circumstances  not  justifying  its 
performance.  And  the  test,  as  between 
strangers  having  no  knowledge  of  an 
unlawful  purpose  and  the  corporation, 
is  to  compare  the  terms  of  the  contract 
with  the  provisions  of  the  law  from 
which  the  corjioration  derives  its  pow- 
ers, and  if  the  court  can  see  that  the 


Arkansas. 

iWliitney  v.  Peay  (Reeeivor)  (1862)  24 
Ark.  22  (action  on  quantum  meruit). 

2  8ee  case  cited  in  the  next  note,  and  also 
Arkansas  &  L.  R.  Co.  v.  Stroude  (1905) 
77  Ark.  109,  113  Am.  St.  Rep.  130,  91  S. 
W.  18  (action  for  damages  in  respect  to 
pain  and  anguish  resulting  from  the  non- 
delivery of  a  telegram) ;  Western  Develop- 
ment &  Invest.  Co.  v.  Caplinger  (1908)  86 
Ark.  287,  110  S.  W.  1039  (action  on  con- 
tract of  service) ;  Bloom  v.  Home  Ins. 
Agency  (1909)  01  Ark.  367,  121  S.  W.  293 
(suit  to  restrain  corporation  from  violation 
of  restrictive  covenant) ;  Arkadelphia 
Lumber  Co.  v.  Posey  (IWr^)  74  Ark.  377, 
S.l  S.  W.  1127  (suit  by  servant  to  enforce 
contract  of  master  to  insure  him). 

In  Minneapolis  F.  &  ^f.  Mut.  Ins.  Co.  v. 
Norman  (lOOil)  74  Ark.  190,  109  Am.  St. 
Rep.  74,  So  S.  W.  229,  4  Ann.  Cas.  1045 
(action  on  policy  of  insurance),  the  court 
quoted  the  following  statement  of  tlie  law 
from  the  opinion  in  Lewis  v.  American  Sav. 
Asso.  (1898)  98  Wis.  203,  39  L.R.A.  .559, 
73  X.  W.  793:  "It  is  well  settled  that  a 
corporation  cannot  avail  itself  of  the  de- 
fense of  ultra  vires  when  the  contract  in 
question  has  been  in  good  faith  fully  per- 
formed by  the  other  party  and  the  cor- 
L.R.A.1917A. 


poration  has  had  the  full  benefit  of  the 
performance  of  the  contract.  And  in  gfen- 
eral  the  plea  of  ultra  vires  will  not  be 
allowed  to  prevail  whether  interposed  for 
or  against  a  corporation,  when  it  will  not 
advance  justice,  but,  on  the  contrary,  will 
accomplish  a  legal  wrong." 

SRicheson  t.  National  Bank  (1910)  06 
Ark.  595,  132  S.  W.  913  (appeal  from  de- 
cree determining  priority  of  liens  of  credi- 
tors on  property  of  insolvent  company,  the 
question  of  priority  being  dependent  upon 
the  enforceability  of  a  guaranty).  The 
court  quoted  with  approval  the  folloAving 
statement  in  Wright  v.  Hughes  (1889)  119 
Ind.  324,  12  Am.  St.  Rep.  412,  21  N.  E. 
907:  "The  rule  is  now  too  thorouarhlv  es- 
tablished  to  be  longer  open  to  question  that, 
where  a  contract  has  been  executed  and 
fully  performed  on  the  part  of  the  corpora- 
tion or  of  the  party  with  whom  it  con- 
tracted, neither  will  be  permitted  to  in- 
sist that  the  contract  was  not  within  the 
power  of  the  corporation." 

California. 

1  Argenti  v.  San  Francisco  (1860)  16  Cal. 
255.  This  statement  was  adopted  from 
Sedgw.  Stat.  &  Const.  Law,  p.  73.  See  §  41, 
supra. 
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act  to  be  performed  is  necessarily  be- 
yond the  powers  of  the  corporation  for 
any  purpose,  the  contract  cannot  be  en- 
forced; otherwise  it  can/'*  As  the 
point  under  discussion  in  this  case  was 
virtually  whether  the  transaction  im- 
pugned should  be  annulled,  the  decision 
itself  has  no  direct  bearing  upon  the 
principle  of  an  estoppel.  But,  having 
regard  to  the  circumstances  with  which 
the  court  was  dealing,  its  language  may 
seemingly  be  taken  as  implying  that  the 
fact  of  the  contract's  having  been  exe- 
cuted was  not  viewed  bj'  it  as  an  element 
which  affected  the  right  of  a  corporation 
to  interpose  the  plea  of  ultra  vires  as  a 
defense  to  an   action   brought'  for   the 


enforcement  of  the  contract.  If  this 
was  the  theory  of  the  court,  the  doctrine 
indorsed  was  inconsistent  with  that 
propounded  by  it  in  the  earlier  case. 
But  w^hatever  may  have  been  its  actual 
position  in  this  instance,  the  principle 
of  an  estoppel  was  unquestionably 
adopted  by  it  in  the  next  case  in  which 
I  the  availability  of  that  plea  was  con- 
sidered.' 

The  subsequent  decisions  are,  on  the 
whole,  in  accord  with  that  principle.* 
But  an  analysis  of  some  of  them  dis- 
closes a  certain  amount  of  inconsistency, 
which  seems  to  call  for  further  explana- 
tion on  the  part  of  the  eourt.* 


•  Minerfl'  Ditch  Co.  v.  Zellerbach  (1869) 
37  Cal.  543,  99  Am.  Dee.  300. 

»  Main  v.  Casserly  (1885)  67  Cal.  127,  7 
Pac.  426  (action  on  promiasory  note).  The 
court  relied  on  Bradley  v.  Ballard  (1870) 
55  111.  413,  8  Am.  Rep.  650,  3  Mor.  Min. 
Rep.  563,  and  Sedgw.  Stat.  &,  Const.  Law,  p. 
73,  the  weight  of  which,  as  an  authority,  is 
considered  in  §  41,  supra. 

«Magee  v.  PaciHc  Improv.  Co.  (1803)  98 
Cal.  678,  35  Am.  St.  Rep.  199,  33  Pac.  772, 
(liability  of  corporation  aa  innkeeper,  en- 
forced in  favor  of  a  guest  whose  property 
was  destroyed  by  fire) ;  Camp  v.  Land 
(1898)  122  Cal.  167,  54  Pac.  839  (suit  to 
determine  conflicting  claims  to  land,  which 
were  affected  by  a  trust  deed) ;  Kelly  v. 
Ning  Yung  Benev.  Asso.  (1905)  2  Cal.  App. 
460,  84  Pac.  321  (action  for  services) ; 
Freese  v.  Mutual  L.  Ins.  Co.  (1909)  11  Cal. 
App.  387,  105  Pac.  265  (suit  on  insurance 
policy  pledged  as  security). 

ft  In  Kennedy  v.  California  Sav.  Bank 
(1894)  101  Cal.  495,  40  Am.  St.  Rep.  69,  35 
Pac.  1039,  where  the  action  was  brought  on 
certificates  of  deposit  issued  by  the  Califor- 
nia Saving  Bank,  the  stockholders  of  that 
bank  were  made  parties,  for  t)ie  purpose  of 
recovering  from  them  their  proportion  of 
the  indebtedness.  The  California  National 
Bank,  one  of  the  defendants,  appealed  upon 
the  ground  that,  by  virtue  of  the  statutes 
under  which  it  was  organized,  it  had  no 
power  to  become  a  stockholder  in  another 
corporation,  and  that  its  act  in  becoming 
such  stockholder  was  so  far  ultra  vires 
that  it  could  not  be  made  liable  for  any 
portion  of  the  indebtedness  of  the  corpora- 
tion. But  the  court  said:  "The  defense  of 
ultra  vires  is  looked  upon  by  courts  with 
disfavor  whenever  it  is  presented  for  the 
purpose  of  avoiding  an  obligation  which  a 
corporation  has  assumed  merely  in  excess 
of  the  powers  confcired  upon  it,  and  not  in 
violation  of  some  express  prohibition  of  the 
statute.  Courts  are  inclined  to  treat  the 
corporation  as  estopped  from  setting  up 
this  defense  in  all  cases  where  it  has  re- 
ceived and  retains  the  benefits  of  the  trans- 
action, and  seeks  by  this  plea  to  avoid  its 
correlative  obligation.  Having  had  the 
benefit  of  the  transaction,  and  still  enjoy- 
L.B.A.1917A. 


ing  its  fruits,  it  is  estopped  fr#m  denying  a 
liability  which  is  correlative  to  such  bene- 
fits and  fruits,  and  dependent  thereon."  It 
should  be  observed,  however,  that  the  court 
also  relied,  somewhat  inconsistently,  upon 
the  consideration  indicated  in  the  following 
passage:  ''As  the  appellant  herein  could 
have  taken  the  stock  of  the  savings  bank 
in  satisfaction  of  a  loan  for  which  it  had 
been  pledged  to  it  as  security,  it  was  within 
the  scope  of  its  power  to  become  a  stock- 
holder therein,  so  that  it  cannot  be  said 
that  it  was  prohibited  by  statute  from  be- 
coming such  stockholder.  Having  caused  it- 
self to  be  registered  upon  the  books  of  the 
corporation  as  a  stockholder,  any  person 
dealing  with  the  corporation  would  be 
justifiecl  in  assuming  that  it  had  become 
such  stockholder  by  virtue  of  a  transaction 
within  its  power,  rather  than  in  violation 
of  the  laws  of  its  creation,  and,  so  long  as 
it  held  itself  out  as  such,  it  ought  not  to 
be  permitted  to  defend  against  its  liability 
as  such  stockholder  by  showing  that  it  had 
become  such  in  violation  of  law."  It  is  ap- 
prehended that  in  this  class  of  cases  the 
conception  of  a  *1iolding  out"  is  entirely 
irrelevant.  The  essential  question  in 
simply  whether  the  transaction  in  ques- 
tion was  actually  beyond  the  powers  of 
the  corporation,  and  the  belief  entertained 
by  third  persons  with  regard  to  its  quality 
is  a  wholly  immaterial  factor.  It  is  not  ap- 
parent why  a  court  which  regards  the  per- 
formance of  the  contract  as  creating  an 
estoppel  should  have  adverted  to  a  consid- 
eration which,  even  if  it  reflected  a  sound 
theory,  was  unnecessary  for  the  decision 
of  the  case.  The  decision  of  the  state 
court  was  reversed  in  (1896)  167  U.  S.  362, 
42  L.  ed.  198,  17  Sup.  Ct.  Rep.  831  (see 
§  70,  supra),  which  was  followed  as  a  con- 
trolling authority  in  Chemical  Nat.  Bank 
V.  Havermale  (1898)  120  Cal,  601,  65  Am. 
St.  Rep.  200,  52  Pac.  1071,  where  an  ac- 
tion brought  against  Havermale  and  the 
California  National  Bank,  as  stockholders 
in  the  California  Saving  Bank,  was  held 
not  to  be  maintainable. 

In  Knowles  v.  Sandercock  (1896)  107 
Cal.  629,  40  Pac.  1047,  it  was  held 
that,     aa     a     corporation     organized     for 
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75.  Colorado.  [  be  set  up  by  a  coi^poration  in  an  action 

The  doctrine  adopted  in  this  state  is    brouj^ht  against  it  on  a  contract  which 

that  the  defense  of  ultra  vires  cannot  '  has  been  performed  by  the  other  party 


the  purpose  of  manufacturing,  etc., 
furniture,  could  not  hold  stock  in  a 
hotel  corporation,  its  flubscription  to  its 
stock  is  ultra  vires  and  void,  and  it  could 
not  be  charged  with  liability  as  a  stock- 
holder of  the  hotel  corporation.  Reliance 
was  placed  upon  the  following  provision 
in  art.  XII.  §  9,  of  the  state  Constitution: 
A  corporation  is  forbidden  to  engage  in 
any  business  other  than  is  expressly  au- 
thorized in  its  charter  or  the  law  under 
which  it  is  organized.  The  court  said: 
*"A  stockholder  is  engaged  in  the  business 
of  the  corporation  within  the  meaning  of 
this  section  of  the  Constitntion.  lie  has  a 
voice  in  the  management;  may,  in  fact, 
control  such*  business]  and  is,  of  course, 
liable  for  the  debts  incurred  while  he  is  a 
stockholder.  The  above  provision  makes 
all  acts  which  are  wholly  without  the  busi- 
ness of  the  corporation  unlawful.  The 
only  reply  made  by  respondent  to  this 
point  is  that  the  subscription  is  sustained 
by  Kennedy  v.  California  Sav.  Bank  (1894) 
101  Cal.  495,  40  Am.  St.  Rep.  69,  .35  Pae. 
1039.  In  this,  I  think,  counsel  is  mistaken. 
It  was  there  held  that  the  bank  rightfully 
invested  its  fimds  in  the  shares  of  other 
corporations."  This  statement  is  correct 
so  far  as  it  goes  (see  supra);  but  the 
court,  apparently  by  inadvertence,  failed 
to  observe  that  the  principle  of  estoppel 
was  categorically  enunciated  in  the  earlier 
case,  and  evidently  regarded  as  one  of  the 
grounds  of  the  decision.  It  is  submitted, 
therefore,  that  the  contention  of  counsel 
that  the  earlier  decision  was  controlling 
precedent  should  not  have  been  rejected. 
Between  the  tAvo  cases  as  they  stand, 
there  is  an  essential  inconsistency,  result- 
ing from  the  fact  that  the  principle  ap- 
proved in  the  earlier  one  was  ignored  in 
the  later  one. 

In  Laidlaw  v.  Pacific  Bank  (1902)  6  Cal. 
Unrep.  849,  67  Pac.  897,  the  essence  of  the 
transaction  under  review  was  that  the 
plaintiff's  assignor,  the  president  of  the  de- 
fendant bank,  raised  money  on  his  own 
property  for  the  purpose  of  discharging 
the  claims  of  a  depositor.  :mil  was 
credited  on  its  books  with  this  amount. 
Soon  afterward  the  bank  closed  its  doors, 
and  at  the  time  when  the  appeal  was  heard 
was  still  in  process  of  liquidation.  The  lia- 
bility of  the  defendant,  as  affected  by  a 
clause  in  the  statute  incorporating  it, 
which  provided  that  "it  should  not  be  law- 
ful** for  the  bank  to  contract  "any  debt 
or  liability  against  it  for  any  purpose 
whatever,"  was  thus  discussed:  **If  we 
were  to  assume  that  the  appellant  could 
not,  under  the  language  of  8  10,  herein 
quoted,  make  a  valid  contract  binding  it  to 
pay  McDonald  the  money  so  paid  out  to 
its  use,  it  would  not  change  the  result. 
There  is  no  claim  of  fraud  in  the  transac- 
tion, and  not  even  a  suggestion  of  any  such 
thing.  The  plaintiff's  assignor  In  good 
L.R.A.1917A. 


faith  paid  his  money  for  the  use  and 
benefit  of  appellant,  it  received  the  bene- 
fit of  such  payment,  and  has  never  repaid 
the  amount.  The  appellant  not  only  con- 
sented to,  but  requested,  the  payment. 
This  is  not  an  action  to  enforce  an  execu- 
tory contract,  but  to  recover  the  amount 
paid,  the  benefit  of  which  the  appellant  has 
received.  The  appellant,  having  requested 
the  payment  of  the  money  for  Ms  use  and 
benefit,  cannot  now  be  heard  to  refuse  pay- 
ment upon  the  gi'ound  that  it  cannot  legal- 
ly be  bound  by  a  contract  to  pay.  The 
principles  of  natural  justice  and  common 
honesty  demand  that  it  shall  be  held  lia- 
ble for  the  money  so  paid  to  it  or  to  its 
use."  From  this  passage  it  would  seem 
that  the  court  was  referring  its  decision 
not  to  the  principle  of  an  estoppel,  but  to 
the  conception  that  the  plaintiff  was  en- 
titled to  relief  independently  of  the  con- 
tract, on  the  footing  of  an  action  for 
money  had  and  received.  It  is  merely  a 
matter  of  conjecture — nothing  being  said 
as  to  this  phase  of  the  matter — that  this 
conception  was  relied  upon  because  the 
contract  was  "unlawful,"  and  the  court  as- 
sumed that,  in  respect  to  such  a  contract, 
as  distingiiished  from  one  which  is  merely 
ultra  vires,  a  corporation  cannot  be  es- 
topped from  setting  up  the  defense  of  in- 
validity. See  §  44,  supra.  On  rehearing, 
(1902)  137  Cal.  392,  70  Pac.  277,  no  refer- 
ence was  made  to  the  language  used  in  the 
previous  opinion;  the  judgment  being 
simply  that  the  finding  oi  the  trial  judge 
should  have  been  in  favor  of  the  defend- 
ant, because  his  conclusion  that  the  Pacific 
Bank  became  indebted  to  plaintiff's  assign- 
or in  respect  to  a  certain  sum  of  money 
theretofore  expended  by  that  assignor  for 
the  use  and  benefit  of  the  bank,  and  at  its 
request,  was  not  supported  bj-  the  evidence. 
The  court  said:  "It  was  never  contem- 
plated that  the  corporation  should  become 
a  borrower  of  money  and  a  paj'or  of  in- 
terest, and  unless  the  act  is  so  construed, 
then  the  provision  against  the  contracting 
of  'anj'^  debt*  must  go  for  naught.  As  we 
have  seen,  the  borrowing  of  money  is  not 
made  an  exception  to  this  general  provision 
by  any  other  provision  of  the  act,  and  if, 
by  construction,  such  an  indebtedness  is  to 
be  excepted  from  its  operation,  by  similar 
construction  indebtedness  for  any  and 
every  other  purpose  can  be  excepted,  and 
thus  the  institution  be  turned  entirely 
away  from  the  purpose  of  the  law  in  which 
it  has  its  foundation.  The  corporation  had 
no  power  to  request  or  contract  for  the 
payment  of  its  debts  by  a  third  person, 
but  under  the  act  it  should  pay  its  own 
debts  out  of  its  own  funds,  and  when  it 
could  not  do  this  it  M-as  time  for  it  to 
close  its  doors.  Its  contract  with  McDon- 
ald was  therefore  ultra  vires,  and  cannot 
be  enforced  under  the  circumstance-^  here 
presented.      McDonald's    payment    of    the 
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thereto.^  '*A  corporation  must  act 
through  its  agents,  who  can  only  bind 
it  within  the  scope  of  the  powers  for 
which  it  was  created.  .  .  .  But  where, 
through  its  agents  assuming  to  act  in 
its  behalf,  it  reaps  and  retains  the 
fruits  of  an  unauthorized  transaction, 
this  doctrine  is  no  longer  applicable, 
for  it  cannot  interpose  the  defense  of 
ultra  vires  and  still  retain  the  benefits 
thus  acquired."  * 

In  one  case  it  was  held  that  a  suit 
brought  by  a  subscriber  to  the  stock  of 
a  corporation,  for  the  purpose  of  secur- 
ing bis  rights  under  the  contract  in 
pursuance  of  which  the  subscription  w^as 
effected,  could  not  be  successfully  re- 
sisted on  the  ground  that  the  contract 
was  ^'illegal  and  void*'  as  being  in  vio- 
lation of  an  expressly  prohibitory  pro- 
vision.*  The  theory  that  the  principle 
of  estoppel  is  applicable  to  a  case  involv- 
ing such  a  provision  is  in  conflict  with 
that  which  is  accepted  by  most  of  the 
courts  by  which  that  principle  has  been 
adopted.    See  §  44,  supra. 

7tf.  Connect icHt. 

In  a  concurring  opinion  delivered  dur- 
ing the  earlier  part  of  the  nineteenth 
century,  we  find  these  w^ords :  "A  corpo- 
rate body,  by  transgressing  the  limits 


of  its  charter,  may  doubtless  incur  a 
forfeiture  of  its  privileges  and  powders; 
but  whoever  imagined  that  it  could  thus 
acquire  immunitv  to  the  prejudice  of 
third  persons?''^  In  a  leading  New 
York  ease/  this  passage  was  cited  by 
Comstock,  Ch.  J.,  as  an  authoritj^  for 
the  doctrine  advocated  by  him,  that  the 
defense  of  ultra  vires  is  not  available 
to  a  corporation  in  an  action  brought 
upon  a  contract  after  it  has  been  per- 
formed by  the  other  party.  The  lan- 
guage used  is  undoubtedly  very  broad, 
and,  taken  as  it  stands,  would  justify 
the  construction  placed  upon  it  by  the 
learned  judge.  But  its  real  significanee 
must  be  appraised  with  reference  to  tlie 
consideration  that  the  contract  under 
discussion  was  invalid  merely  in  respect 
to  its  having  been  informally  executed, 
and  not  in  respect  to  its  being  ulti-a 
vires  in  the  proper  sense  of  that  ex- 
pression. The  case,  therefore,  does  not 
belong  at  all  to  the  category  of  those 
which  turn  upon  the  effect  of  a  wholly 
unauthorized  contract.* 

In  the  first  case  in  which  that  point 
was  actually  presented,  the  court  pro- 
ceeded upon  the  theory  that  no  action 
could  be  maintained  upon  the  contract 
itself.*  On  the  other  hand,  the  position 
was  taken  some  years  afterward   that. 


People's  Home  Savings  Bank  must  be 
treated  as  a  mere  voluntary  act  on  his 
part,  Avhich,  to  aay  the  least,  created  no 
right  against  tlie  Paciilc  Bank  that  should 
be  permitted  in  any  way  to  impair  the 
rights  of  nonstockholding  depositors  clear- 
ly intended  to  be  secured  to  them  by  the 
statute."  One  difTiculty  suggested  by  this 
passage  is  that,  by  thus  designating  an 
"unlawful"  contract  as  ''ultra  vires,"  the 
court  explicitly  repudiated  that  distinction, 
the  assumed  existence  of  which  seems  to 
constitute  the  only  apparent  reason  why  it 
i^hould  have  referred  the  plaintiff's  right  of 
recovery  to  the  notion  of  a  liability  as  for 
money  had  and  received,  and  not  to  the 
principle  of  estoppel.  Another  difficulty 
is  that,  as  this  distinction  was  not  recog- 
nized by  the  court,  the  defendant  would,  on 
the  authority  of  the  earlier  Calif ornian  de- 
cisions, have  been  estopped  to  deny  the 
validity  of  the  contract,  and  consequently 
bound  to  repay  the  money  advanced.  In 
this  point  of  view  the  decision  would  clear- 
ly be  erroneous,  for  there  is  no  authority 
for  the  doctrine  that  the  operation  of  tlie 
equitable  principle  of  estoppel  with  which 
this  monograph  deals  may  be  qualified  by 
the  common-law  rules  regarding  voluntary 
payments. 

Colorado. 

1  Union  Gold  Min.  Co.  v.  Rocky  Moun- 
tain Nat.  Bank  (1873)  2  Colo.  248  (borrow- 
ing) :  Denver  F.  Ins.  Co.  v.  McClelland 
(1885)  9  Colo.  11,  50  Am.  Rep.  134,  9  Pac. 
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771  (insurance  policy);  Mnlford  v.  Torrey 
Exploration  Co.  (1909)  45  Colo.  81,  100 
Pac.  596  (doctrine  recognized,  arguendo,  in 
a  case  where  the  given  transaction  was 
held  not  to  be  illegal) ;  Kipp  v.  Miller 
(1010)  47  Colo.  508,  135  Am.  St.  Rep.  230, 
108  Pac.  164  (bank  which  had  received 
profits  of  branch  banks  held  to  be  pre- 
cluded, in  an  action  by*  a  creditor,  from  al- 
leging that  the  establishment  of  the 
branches  was  ultra  vires). 

*  American  Nat.  Bank  v.  Hammond 
(1898)  25  Colo.  367,  55  Pac.  1090  (represen- 
tation by  bank  as  to  solvency  of  party  to 
whom  plaintiff  had  sold  tlie  chattels  for  the 
price  of  which  the  action  was  brought). 

*Lilylands  Canal  &  Reservoir  Co.  v. 
Wood  (1913)  66  Colo.  130,  136  Pac.  1020, 
where  the  provision  under  review  was  one 
which  forbade  corporations  to  issue  stock 
except  for  money  or  money's  worth. 

Conneetient, 

1  Gould,  J.,  in  Bulkley  v.  Derbv  Fishing 
Co.  (1817)  2  C^>nn.  265,  7  Am/Dec.  271 
(policy  of  insurance  was  not  countersigned 
by  the  company's  secretary,  as  the  statute 
required). 

SBissell  V.  Michigan  S.  &  N.  I.  R.  Cos. 
(1860)  22  N.  Y.  258. 

•  See  remarks  in  Hood  v.  New  York  & 
K.  H.  R.  Co.  (1852)  22  Conn.  508,  0  Am. 
Neg.  Cas.  149. 

4  PJiiladelphia  Loan  Co.  v.  Towner  (1839) 
13  Conn.  249  (no  recovery  on  note  given 
for  loan  and  discounted). 
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in  an  action  for  personal  injuries  re- 
ceived by  a  railway  passenger,  it  was 
not  necessary  to  allege  that  the  defend- 
ant company  had  power,  under  its 
charter,  to  become  a  common  carrier. 
"So  far  as  third  persons  are  concerned, 
they  must  be  presumed  to  have  authority 
to  do  the  business  they  hold  themselves 
out  as  competent  to  do.  They  will  not 
be  presumed  to  be  engaged  in  an  un- 
lawful business;  and,  being  engaged  in 
this  business,  and,  in  its  pursuit,  having 
made  with  the  plaintiffs  the  contract 
declared  on,  they  ought  not  now  to  be 
heard  to  say  they  had  no  power  to  do 
so.*'  *  But  the  authority  of  this  decision 
seems  to  have  been  destroyed  by  a 
later  one  to  the  effect  that  the  defendant 
w^as  not  estopped  from  pleading  ultra 
vires  in  an  action  brought  to  recover 
for  injuries  received  while  the  plaintiff 
was  traveling  on  a  stagecoach  for  which 
the  defendant  had  sold  him  a  ticket.* 
In  three  subsequent  cases  the  availa- 
bility of  that  plea  in  an  action  brought 
against  a  railway  company  in  respect 
to  goods  lost  after  it  had  delivered  them 
to  a  connecting  carrier  to  be  transported 
to  the  place  stipulated  in  its  contract 


was  alluded  to,  but  not  determined.'' 
In  another  case,  decided  al>out  the  same 
time,  which  proceeded  upon  the  ground 
that  a  subscription  to  the  stock  of 
another  company  was  void,  the  court 
did  not  specifically  refer  to  the  fact 
that  the  defendant  had  enjoyed  the 
benefits  of  the  contract, — ^an  omission 
which  indicates  that  no  definite  signifi- 
cance was  ascribed  to  it.*  That  the  plea 
of  ultra  vires  might,  under  some  circum- 
stances, be  excluded  by  the  operation  of 
an  estoppel,  was  distinctly  recognized 
in  a  still  later  case  which  involved  an 
action  upon  the  indorsement  of  a  note 
for  accommodation.*  The  language  of 
the  court  shows  that  the  description  of 
estoppel  which  it  had  in  mind  was  mere- 
ly that  which  is  inferred  where  one  per- 
son was  led  by  the  statements  or  conduct 
of  another  to  believe  that  a  certain  state 
of  facts  existed  when  the  transaction 
in  question  was  consummated,  and  not 
that  which  is  predicated  from  a  receipt 
of  the  benefits  of  the  transaction.  But 
the  position  that  an  est  ppel  might  be 
predicated  on  this  ground  was  a  sig- 
nificant departure  from  the  stricter 
theory  which,  in  at  least  a  portion  of 
the  earlier  cases,  had  been  affirmed  or 


•  Fuller  V.  Xaugatuck  R.  Co.  (1852)  21 
Conn.  557,  2  Am.  Xeg.  Cas.  2G0.  It  will  be 
observed  that  the  doctrine  thus  applied, 
although  it  was  not  identical  with  that 
which  was  subsequently  elaborated  by 
Comstock,  Ch.  J.,  m  the  New  York  case 
cited  in  note  2,  supra,  involved  similar  con- 
sequences so  far  as  the  remedial  rights  of 
the  complainants  were  concerned. 

flHood  V.  New  York  &  X.  II.  R.  Co. 
(1853)  22  Conn.  502,  9  Am.  Xeg.  Cas.  140. 
The  court  said:  "It  is  found  that  the  de- 
fendants had  no  power  to  enter  into  the 
undertaking  in  question,  and  therefore,  as 
a  ground  of  claim,  it  must  be  agreed  the 
undertaking  merely  is  of  no  avail,  for  the 
reason  that  the  directors,  having  no  au- 
thority, did  not,  in  legal  estimation,  make 
the  contract  for  the  company.  The  ques- 
tion is.  Are  the  defendants  estopped  setting 
up  this  in  their  defense?  The  statement  of 
the  case  carries  on  its  very  fact  convic- 
tion to  the  mind  that  it  cannot  be  so.  The 
defendants  estopped  from  denying  that 
they  have  done  what  they  never  could  have 
done!  It  is  a  question  of  power  under  the 
charter;  and  however  individuals  may  be 
liable  and  estopped,  who  untruly  hold 
themselves  out  as  clothed  with  power,  the 
defendants  cannot  be  estopped  on  any  such 
principle  of  law  known  to  the  court."  On 
the  first  appeal,  reported  in  (1852)  22 
Conn.  1,  a  new  trial  had  been  ordered  up- 
on another  point.  The  court  referred  to, 
but  did  not  express  any  definite  opinion 
with  regard  to,  the  application  of  the 
principle  of  estoppel  imder  the  given  cir- 
cumstances. 
L.R.A.1917A. 


Subsequently  (see  (1855)  23  Conn.  609), 
an  equity  suit  was  hrought  to  restrain  the 
defendant  from  further  prosecuting  his  mo- 
tion for  a  new  trial  after  a  verdict  had 
been  rendered  on  the  second  trial.  Relief 
was  refused  on  the  ground  that  the  plain- 
tiff could  have  adequate  protection  at  law 
against  the  defense  of  ultra  vires,  if  he  was 
entitled  to  it  anywhere.  See  §  27,  note  2, 
supra. 

■^Naugatuck  R.  Co.  v.  Waterburv  But- 
ton Co.  (1856)  24  Conn.  468  (majority  of 
court  thought  that  a  contract  for  delivery 
beyond  the  terminus  of  the  company's  line's 
was  ultra  vires) ;  Elmore  v.  Naugatnck  R. 
Co.  (1860)  23  Conn.  457,  63  Am.  Dec.  143; 
Converse  v.  Norwich  &  N.  Y.  Transp.  Co. 
(1865)  33  Conn.  166  (court  was  asked  to 
overrule  the  Hood  Case,  but  declined  to  ex- 
press a  definite  opinion  as  to  its  correctness, 
because  no  contract  to  carry  the  goods  be- 
yond the  terminus  had  been  provS  by  the 
evidence,  and  the  question  raised  was'  con- 
sequent! v  not  a  material  one). 

SMech'anics'  &  W.  Mut.  Sav.  Bank  & 
Bldg.  Asso.  V.  Meriden  Agency  Co.  (1855) 
24  Conn.  150. 

•  .Etna  Nat.  Bank  v.  Charter  Oak  Ins. 
Co.  (1882)  50  Conn.  167.  One  of  the 
grounds  upon  which  the  action  was  held 
not  to  be  maintainable  was  thus  ntated: 
''Neither  is  there  anything  in  this  case  to 
permit  the  application  of  the  doctrine  of 
estoppel.  The  plaintiff  was  in  nowise  mis- 
led; it  had  full  knowledge;  it  has  parted 
with  nothing." 
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assumed  with  respect  to  the  absolutely 
void  quality  of  ultra  vires  transactions. 
That  the  plea  of  ultra  vires  could  not 
be  interposed  as  a  bar  to  an  action 
against  a  company  on  its  acceptance  of 
certain  bills'  for  the  accommodation  of 
a  third  person  was  held  soon  afterward. 
But  the  doctrine  upon  which  this  decision 
was  based  was  simply  that,  although  the 
defendant  had  power  by  its  charter  to 
deal  only  in  mercantile  paper  necessary 
to  its  business,  yet,  as  it  had  that  power, 
it  would  be  bound  by  the  acceptances 
in  question,  except  against  a  party  who 
took  the  paper  with  notice  of  its  char- 
acter.^* Such  a  ruling  manifestly  throws 
no  light  upon  the  views  which  at  the 
date  when  it  was  made  were  entertained 
with  regard  to  the  operation  of  the 
principle  of  an  estoppel  in  cases  where 
the  special  rights  of  the  bona  fide  pur- 
chasers of  negotiable  instruments  were 
not  involved.  That  principle,  however, 
was  definitely  adopted  two  years  after- 
ward in  a  case  in  which  the  action  was 
brought  upon  a  contract  made  by  the 
defendant    corporation    to    sell    certain 


goods  for  the  plaintiffs  at  a  price  to  be 
fixed  by  them.  The  goods  having  been 
sold  for  less  than  the  price  fixed,  it  was 
held  that  the  amount  representing  the 
difference  between  that  price  and  the 
sum  actually  received  and  paid  over 
to  the  plaintiffs  could  be  recovered, 
irrespective  of  whether  the  contract 
was  ultra  vires  or  not.*^ 

77.  Florida » 

The  doctrine  that  a  corporation  is 
estopped  by  the  receipt  of  the  benefits 
of  a  contract  from  pleading  ultra  vires 
in  an  action  brought  upon  the  contract 
itself  prevails  in  this  state.^ 

7^.  Georgia. 

In  the  earliest  of  the  reported  cases 
which  bear  upon  the  subject  of  the 
present  monograph,  the  court  used  the 
following  language:  ''The  general  rule 
would  seem  to  be  that  if  a  corporation, 
in  the  exercise  of  a  franchise  not  granted 
to  it  by  the  legislature,  makes  a  contract 
or  does  an  act,  they  may  plead  their 
want  of  authority  on  the  ground  that 


10  Credit  Co.  v.  Howe  Mach.  Co.  (1887) 
54  Conn.  357,  1  Am.  St.  Rep.  123,  8  Atl. 
472. 

11  Union  Hardware  Co.  v.  Plume  &  A. 
Mfg.  Co.  (1889)  58  Conn.  219,  20  Atl.  455. 

The  court  said:  "The  defendant's  under- 
taking under  it  was  not  one  prohibited  by 
law.  It  was  at  most  only  in  excess  of 
corporate  powers.  In  pursuance  of  the 
agreement  the  defendant  has  received  from 
the  plaintiff  its  goods  and  sold  them.  Hav- 
ing thus  received  the  benefit  of  the  agree- 
ment, the  law  will  not  allow  it  to  set  up  its 
own  wron?  to  enable  it  to  escape  respon- 
sibility. Having  received  the  property  of 
the  plaintiff  in  pursuance  of  the  agree- 
ment, it  wiU  not  be  suffered  to  appropriate 
it,  and  under  the  plea  of  ultra  vires  defeat 
recovery  therefor."  This  language  is  on  its 
face  susceptible  of  a  construction  which 
would  commit  the  court  merely  to  an  as- 
sertion of  a  claimant's  right  to  obtain  re- 
lief independently  of  the  contract.  But  the 
authorities  cited  evince  distinctly  an  in- 
tention to  affirm  the  applicability  of  the 
principle  of  estoppel  in  respect  to  an  ac- 
tion founded  on  the  contract  itself.  The 
Hood  Case,  reviewed  in  note  6,  supra,  was 
relied  upon  by  counsel,  but,  curiously 
enough,  ignored  altogether  by  the  court. 

Tlorida. 

lln  McQuaig  v.  Gulf  Naval  Stores  Co. 
(1908)  66  Fla.  506,  131  Am.  St.  Ren.  160, 
47  So.  2,  the  fourth  syllabus  written  Dy  the 
•court  contains  the  following  general  state- 
ment of  principles:  "While  those  dealing 
with  a  private  corporation  are  charged  with 
some  degree  of  care  to  ascertain  the  pow- 
•ers  of  the  corporation  with  reference  to  the 
transaction,  yet,  if  the  transaction  has 
L.R,A.1917A.  57 


some  fair  relation  to  the  matters  within 
the  corporate  authority,  the  defense  of  ul- 
tra vires  will  not  in  general  be  available  to 
afford  injustice  or  imposition."  This  state- 
ment is  somewhat  wanting  in  precision,  as 
it  seems  to  waver  between  a  definition  of 
the  circumstances  under  which  a  transac- 
tion will  he  deemed  intra  vires,  and  affirma- 
tion of  the  rule  that  the  defense  of  ultra 
vires  will  not  be  entertained  if  the  effect  of 
allowing  it  to  prevail  will  be  the  perpetra- 
tion of  injustice.  But  the  actual  position 
of  the  court  is  indicated  by  the  fifth  sylla- 
bus, which  shows  the  precise  purport  of  its 
decision:  "When  a  corporation  has  au- 
thority to  do  a  general  commission  and 
mercantile  business,  to  own,  lease,  and 
operate  turpentine  farms,  to  lease  and  sub- 
let and  buy  and  sell  timber  for  turpentine 
and  milling  purposes,  and  to  buy  and  hold 
such  real  estate  as  may  be  necessary  for 
or  incidental  to  the  authorized  business, 
and  an  action  is  brought  against  the  cor- 
poration for  commissions  for  finding  a  pur- 
chaser for  lands,  and,  to  a  plea  of  ultra 
vires  that  the  corporation  did  not  have  au- 
thority to  make  the  contract,  and  was  not 
at  any  time  seized  and  possessed  of  the 
lands  to  which  the  contract  of  sale  relates, 
and  had  no  interest  directly  or  indirectly 
in  the  lands,  a  demurrer  was  filed,  and  a 
replication  to  the  plea  alleges  that  the  de- 
fendant corporation  claimed  and  repre- 
sented itself  to  be  the  owner  of  the  lands, 
employed  plaintiffs,  and  received  the  bene- 
fit thereof,  and  sold  or  caused  to  be  sold 
the  identical  lands  through  another  for  a 
greater  profit,  which  replication  is  demurred 
to,  the  defense  of  ultra  vires  cannot  avail 
the  defendant." 
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the  courts  will  not  interfere  to  grant 
redress  between  two  persons  engaged  in 
an  illegal  enterprise.  But  if  the  con- 
tract be  within  the  scope  of  the  fran- 
chise, but  fail  to  conform  to  the  reg- 
ulations prescribed  by  the  charter  for 
the  guidance  of  its  officers  and  the  pro- 
tection of  the  rights  of  the  members 
as  to  each  other,  the  corporation  may 
be  held  liable,  under  the  general  rules 
of  law  as  to  agents,  estoppel,  waiver, 
etc."  ^  The  generality  of  the  language 
used  in  the  former  of  these  sentences, 
and  the  fact  that  cases  of  the  class  to 
which  it  refers  are  contrasted  with  those 
which  involve  mere  irregularities  in  the 
conduct  of  the  corporate  business,  may 
apparently  be  regarded  as  indicating 
that  the  court  considered  the  plea  of 
ultra  vires  to  be  available  irrespective 
of  whether  the  contract  sued  upon  had 
or  had  not  been  performed  by  the  claim- 
ant. 

In  a  subsequent  case,  in  which  the  doc- 
trine that  a  corporation  may  estop  itself 
from  repudiating  a  contract  the  invalidi- 
ty of  which  arises  from  merely  formal 
defects  was  again  recognized,  the  fact 
was  adverted  to  that,  according  to  some 
decisions,  "any  act  of  the  officers  of  a 
corporation  which  is  ultra  vires  is  void, 
and  that  no  consent  and  acquiescence  or 
ratification  by  the  stockholders  will 
make  it  valid,  or  estop  them  from  as- 
serting it«  illegality,  whenever  it  may 
be  their  interest  so  to  do."  But  it  was 
asserted  that  the  decisions  to  a  contrary 
effect  were  more  numerous.  The  court 
then  went  on  to  say  that  there  is  "an- 
other class  of  ultra  vires  acts  to  which 
no  ratification,  even  unanimously,  by  the 
shareholders,  nor  any  amount  of  per- 
formance or  other  thing  done  by  the  cor- 
poration, can  give  life  or  legality.  They 
are  those  by  which  the  contract  of  the 
corporation  with  the  public  is  violated, — 
as  where  a  new  franchise  is  usurped, 
where  the  power  is  attempted  to  be 
exercised  by  undertaking  a  new  enter- 
prise clearly  outside  of  that  authorized 
by  the  charter;  for  instance,  where  the 
legislature  has  authorized  a  railway  to 
be  constructed  and  worked,  and  the  com- 
pany   undertakes    to    establish    a    bank 


or  make  an  harbor.  In  such  cases,  noth- 
ing short  of  legislative  assistance  can 
give  leeal  force  to  what  may  have  been 
done."^  The  remarks  here  made  with 
respect  to  the  second  of  the  two  classes 
of  contracts  which  are  distinguished 
clearly  import  that  the  court  had  no 
intention  of  rejecting  the  doctrine  that 
the  performance  of  a  contract  which 
is  ultra  vires  in  the  sense  in  which  that 
expression  is  more  appropriately  used 
does  not  estop  the  corporation  from 
pleading  its  invalidity. 

To  what  extent  that  doctrine  is  still 
accepted  by  the  court  is  rendered  some- 
what doubtful  by  two  cases  decided 
about  twenty  years  afterwards.  In  one 
of  these,  where  the  action  was  brought 
by  a  stockholder  to  have  the  contract 
set  aside,  we  find  the  following  state- 
ment: "Where  a  corporation,  with  the 
permission  and  acquiescence  of  the 
stockholders,  holds  itself  out  as  compe- 
tent to  contract  and  carry  on  its  busi- 
ness under  color  of  law,  and  procures 
cf^dit  and  induces  creditors  to  part 
with  their  money  on  the  faith  of  its 
contract  to  secure  and  pay  the  same, 
these  contracts  will  be  binding  in  a 
court  of  equitj'  not  only  on  the  corpo- 
ration, but  on  the  stockholders.  No 
application  of  the  doctrine  of  ultra  vires 
will  allow  a  corporation  to  get  value 
received  and  then  refuse  to  pay^ 
whether  the  refusal  be  at  its  own 
instance,  or  at  the  instance  of  its  stock- 
holders or  a  portion  of  the  same."' 
It  is  not  altogether  clear  from  the  lan- 
guage here  used  whether  the  defense  of 
ultra  vires  would  have  been  treated  as 
inadmissible,  if  the  action  had  been 
brought  against  the  corporation  and  the 
acquiescence  of  the  stockholders  had  not 
been  an  element  in  the  case.  Manifestly, 
however,  a  court  which  regards  that 
element  as  one  which  imparts  validity 
to  an  ultra  vires  contract  is  evincing, 
to  say  the  least,  a  very  strong  tendency 
toward  the  adoption  of  the  principle  of 
an  estoppel  as  predicated  from  the  fact 
of  performance  by  the  claimant.  In  the 
second  of  the  cases  referred  to,  a  de- 
cision holding  the  defendant  to  be  liable 
on  a  note  given   for   the  price   of   an 


Georg^ia. 

iCity  F.  Ins,  Co.  v.  Carnigi  (1871)  41 
Ga.  660.  The  actual  point  decided  was  that 
recovery  might  be  had  on  a  policy  issued 
by  a  foreign  corporation,  although  the  in- 
strument (lid  not  comply  with  a  formal  re- 
quirement prescribed  by  the  corporate  char- 
ter. It  was  held  that  notice  of  such  a 
provision  was  not  imputable  to  the  claim- 
ant. 
L.R.A.1917A. 


aCozart  V.  Georgia  R.  &  Bkg.  Co.  (1875) 
54  Ga.  379  (stockholders'  suit  to  restrain 
payment  of  interest  on  bonds). 

S  Johnson  v.  Mercantile  Trust  &  D.  Co. 
(1894)  94  Ga.  324,  21  S.  E.  576  (stock- 
holder's suit  to  have  bonds  declared  in- 
valid). 
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article  which  it  had  no  .power  to  buy 
was  founded  ''upon  the  broad  and  just 
principle  that,  where  a  private  corpo- 
ration exceeds  its  powers  and  purchases 
property,  takes  possession  of  it,  uses  and 
keeps  it,  the  corporation  cannot  set  up 
the  defense  of  ultra  vires  to  avoid  pay- 
ing for  it."  *  It  will  be  observed  that 
in  neither  of  these  cases  was  the  contract 
in  question  made  by  the  corporation  with 
relation  to  a  "new  enterprise  clearly  out- 
side of  that  authorized  by  the  charter" 
(see  passage  quoted  in  the  preceding 
paragraph).  In  the  second  one,  indeed, 
the  court  expressly  relied  upon  the  con- 
sideration that  "the  contract  in  question 
was  not  strictly  an  illegal  contract;  it 
was  not  prohibited  by  the  charter.  The 
charter  authorized  the  corporation  to 
make  and  issue  commercial  paper,  and 
there  was  no  evidence  of  illegality  on 
the  face  of  the  note."  It  might  well  be 
argued,  therefore,  that,  in  spite  of  the 
unqualified  tenor  of  the  language  in  these 
two  cases,  they  are  not  necessarily  to 
be  construed  as  showing  that  the  views 
previously  entertained  by  the  court  in 
respect  to  the  absolutely  void  character 
of  contracts  made  with  relation  to  a 
business  or  undertaking  entirely  outside 
the  scope  of  the  corporate  charter  have 
undergone  a  change.  They  may  by 
possibility  be  regarded  as  merely  aflSrm- 
ing  the  applicability  of  the  principle  of 
estoppel  to  cases  involving  that  partic- 
ular class  of  ultra  vires  contracts  which 
have  reference  to  a  business  or  under- 

*  Towers  Excelsior  &,  Ginnery  Co.  v.  In- 
man    (1895)   96  Ga.  506,  23  S.  E.  418. 

ft  Swindell  v.  Bainbridge  State  Bank 
(1907)  3  Ga.  App.  364,  60  S.  E.  13  (on  de- 
murrer). There  the  court,  after  referring 
to  the  section  of  the  Civil  Code  which  af- 
fected the  plaintiffs  with  notice  tliat  the 
agreement  as  made  was  illegal,  continued 
thus:  'This  law  is  for  the  benefit  of  the 
public  as  well  as  for  the  stockholders,  and 
the  power  to  ratify  an  agreement  which  a 
corporation  has  no  power  to  make  cannot 
exist;  nor  can  the  stockholders  of  a  cor- 
poration or  the  directors  of  a  corporation, 
by  acquiescence  or  express  agreement, 
ratify  any  contract  made  by  an  officer  or 
by  the  corporation  itself,  which  the  law  ex- 
pressly forbids;  nor  can  a  contract  made  by 
the  corporation  or  by  any  officer  •  of  the 
corporation,  against  a  statute  expressly 
forbidding  such  contract,  become  valid  and 
effective  through  an  estoppel.  A  corpora- 
tion may  be  estopped  from  asserting  that  a 
contract  is  ultra  vires  where  it  has  received 
a  benefit  under  thp  contract,  only  where  the 
making  of  such  contract  was  within  the 
scope  of  the  corporate  franchise,  and  not 
repugnant  to  the  general  law,  and  such  con- 
tract is  sought  to  be  avoided  because  there 
was  a  failure  to  comply  with  some  regula- 
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taking  authorized  by  the  charter.  That 
they  go  at  least  to  this  extent  is  perfect- 
ly clear.  For  this  reason  it  seems  to  be 
difficult,  if  not  impossible,  to  reconcile 
them  with  a  subsequent  ruling  of  the 
court  of  appeals  to  the  effect  that  the 
circumstance  of  a  bank's  having  re- 
ceived the  benefit  of  a  contract  for  the 
loan  of  a  sum  of  money  exceeding  the 
amount  which  it  was  permitted  to  lend 
to  one  person  did  not  estop  it  from  set- 
ting up  the  defense  of  ultra  vires  in  an 
action  for  damages  caused  by  a  breach  of 
the  contract.*  It  seems  reasonably  clear 
that,  in  order  to  harmonize  this  decision 
with  those  of  the  supreme  court  which 
are  reviewed  in  the  preceding  paragraph, 
the  doctrine  enunciated  by  that  court  as 
to  the  inadmissibility  of  the  defense  of 
ultra  vires  must  be  understood  as  apply- 
ing only  to  those  cases  in  which  the  con- 
tract has  reference  to  the  business  which 
the  corporation  is  authorized  to  carry 
on,  and  thus  constitutes  merely  an  abuse 
of  its  powers,  as  contrasted  with  a  total 
departure  therefrom.     See  §  43,  supra. 

In  a  still  later  case,  the  defense  of 
ultra  vires  was  held  by  the  court  of  ap- 
peals to  be  available  in  an  action  on  the 
indorsement  of  a  note  executed  for  the 
accommodation  of  a  third  party,  because 
"the  consent  of  all  the  stockholders 
will  not  estop  the  corporation  from 
challenging  the  legality  of  an  act  which 
is  wholly  beyond  the  scope  of  its  charter 
powers."  • 

In  the  syllabus  prepared  by  the  su- 


tion,  or  the  corporate  power  was  improper- 
ly exercised.  We  are  aware  of  no  case 
which  goes  to  the  extent  of  holding  that 
there  can  be  no  estoppel  where  the  contract 
could  not  lawfully  be  made  by  the  cor- 
poration." 

fl  Savannah  Ice  Co.  v.  Canal-Louisiana 
Bank  &  T.  Co.  (1913)  12  Ga.  App.  818,  79 
S.  JE.  45.  The  court  said:  "The  statute  ex- 
pressly commands  that  the  corporation 
shall  make  no  contracts  except  such  as  are 
necessary  in  legitimately  carrying  into  ef- 
fect the  objects  and  purposes  of  the  organ- 
ization, or  for  securing  a  debt  due  to  the 
company.  Any  contract,  therefore,  which 
comes  within  this  statutory  prohibition,  is 
void,  and  no  consent  or  ratification  can 
make  an  act  valid  which  is  absolutely  void 
ab  initio.  We  do  not  mean  to  say  that  a 
corporation  can  never  be  estopped,  for 
there  are  instances  where  it  is;  such  as 
where  a  bona  fide  purchaser  acquires  an 
obligation  of  a  corporation  which  on  its 
face  appears  to  have  been  \  ithin  the  cor- 
porate power.  But  with  this  exception, 
and  possibly  one  or  two  others,  a  corpora- 
tion as  such  can  never  be  estopped  to 
plead  the  illegality  of  an  act  of  its  officers 
or  agents  wholly  beyond  the  scope  of  the 
corporate  business." 
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preme  court  for  the  latest  case  which 
bears  upon  the  subject^  we  find  the  fol- 
lowing passage :  "The  term  'ultra  vires/ 
whether  with  perfect  accuracy  or  not,  as 
to  the  acts  of  a  corporation,  or  acts  pur- 
porting to  be  done  by  it,  has  been  used 
in  more  than  one  sense.  An  act  is  ultra 
vires  in  the  strictest  sense  when  it  is 
beyond  the  scope  of  the  powers  granted 
by  law  to  the  corporation,  so  that  it  is 
not  in  the  power  of  the  corporation  to 
perform  it  under  any  circumstances. 
Sometimes  an  act  is  said  to  be  ultra  vires 
with  reference  to  the  rights  of  certain 
persons  when  the  corporation  cannot 
legally  perform  such  act  without  their 
consent.  Sometimes  an  act  is  said  to 
be  ultra  vires  with  reference  to  some 
specific  purpose  when  the  corporation 
cannot  perform  it  for  that  purpose.  If 
an  act  be  done  which  is  ultra  vires  in  the 
sense  first  mentioned,  it  is  wholly  void, 
and  the  corporation  may  avail  itself 
of  that  fact  as  a  defense.  If  an  act  is 
ultra  vires  in  either  of  the  last  two 
senses,  the  right  of  the  corporation  to 


avail  itself  of.  the  defense  will  depend 
upon  the  circumstances  of  the  case.''^ 
AlS  this  statement  is  supported  by  the 
authority  of  two  cases  in  which  the  Fed- 
eral Supreme  Court  rejected  the  doc- 
trine of  estoppel  in  respect  to  ultra  vires 
contracts,®  it  would  seem  that  Georgia 
must  be  reckoned  among  those  in  which 
that  doctrine  is  no  longer  approved. 

7P.  Idaho. 

In  one  case  involving  somewhat  pe- 
culiar circumstances,  the  court  proceeded 
upon  the  broad  ground  that  the  doctrine 
of  ultra  vires  "should  not  be  applied 
when  it  would  defeat  the  ends  of  jus- 
tice or  work  a  legal  wrong."^  The  con- 
sideration commonly  adverted  to  as 
affording  a  foundation  for.  an  estoppel, 
viz.,  that  the  contract  in  question  had 
been  performed  by  the  claimant  and  that 
the  corporation  had  reaped  the  benefits 
of  it,  was  not  specifically  mentioned.' 

But  the  doctrine  of  an  estoppel  as 
predicated  upon  that  consideration  was 
categorically  adopted  in  two  later  cases.' 


7  Georgia  Granite  R.  Co.  v.  Miller  (1916) 
144  Ga.  665,  87  S.  E.  897,  in  which  the  ac- 
tual question  involved  was  the  effect  of 
certain  irregularities  in  the  issuance  of 
bonds. 

8  Central  Transp.  Co.  v.  Pullman's  Palace 
Car  Co.  (1890)  139  U.  S.  24,  35  L.  ed.  55,  11 
Sup.  Ct.  Rep.  478;  Louisville,  N.  A.  &  C. 
R.  Co.  v.  Louisville  Trust  Co.  (1899)  174 
XS,  S.  552,  43  L.  ed.  1082,  19  Sup.  Ct.  Rep. 
817. 

Idaho. 

1  For  a  general  discussion  of  the  criterion 
thus  invoked  by  the  court,  see  §  61,  supra. 

•  Burke  Land  &  Livestock  Co.  v.  Wells, 
F.  &  Co.  (1900)  7  Idaho,  42,  60  Pac.  87, 
citing  Ohio  &  M.  R.  Co.  v.  McCarthy  (1877) 
96  U.  S.  258,  24  L.  ed.  693.  The  effect  of  the 
case  is  thus  stated  in  the  syllabus  pre- 
pared by  the  court:  "The  respondent  cor- 
poration purchased  from  appellants  all  of 
the  property  then  belonging  to  the  appellant 
(the  B.  L.  &  C.  Co.),  and  agreed  to  pay 
therefor  $74,048.68,  that  being  the  sum  tnen 
due  from  the  last-named  corporation  to  ap- 
pellant, Wells,  Fargo  &  Company,  and 
agreed  that  said  purchase  price  was  se- 
cured by  two  certain  mortgages  executed  by 
appellant  Burke  Land  and  Cattle  Company, 
to  Wells,  Fargo,  &  Company,  on  said  prop- 
erty, and  accompanied  by  possession  of  such 
property.  Held,  that,  although  said  mort- 
gages were  not  originally  given  to  secure 
all  of  said  purchase  price,  the  respondent  is 
estopped  from  denying  the  validity  of  said 
mortgages  as  to  any  part  of  said  purchase 
price."  The  following  language  was  used 
in  the  opinion:  ''We  think  under  the  facts 
of  this  case,  the  Illinois  corporation  cannot 
complain  because  the  Utah  corporation 
agreed  to  pay  the  private  debts  of  its 
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creator  and  owner,  who,  without  consid- 
eration, gave  its  property  the  value  of 
which  greatly  exceeded  the  amount  of 
said  debts,  and  out  of  which  the  private 
creditors  of  Burke  might  have  made  their 
claims.  ...  It  appears  that  the  Utah 
corporation  was  organized  for  the  sole  pur- 
pose of  enabling  William  Burke  to  do  busi- 
ness in  the  name  of  a  corporation.  It  was 
simply  William  Burke  doing  business  in 
the  name  of  the  Utah  corporation.  It  was 
organized  by  him.  Its  entire  capital  stock 
was  issued  to  him,  except  four  shares, 
which  were  issued  to  persons  to  qualify 
them  as  directors.  From  Burke  it  got  all 
of  its  property  without  any  consideration. 
He  managed  its  affairs.  It  assumed  to  pay 
the  indebtedness  of  Burke,  which  it  had  a 
right  to  do  as  against  any  objection  here 
raised  by  the  Illmois  corporation,  who  is 
endeavoring  to  get  possession  of  said  prop- 
erty without  paying  what  it  agreed  to  pay 
for  it." 

*In  Darknell  v.  Ooeur  D'Alene  St.  J. 
Transp.  Co.  (1910)  18  Idaho,  61,  108  Pac. 
636,  where  the  claimant  had  for  several 
years  continued  in  the  performance  of  a 
contract  which  provided  that  he  was  to  be 
employed  by  the  defendant  corporation  as 
long  as  he  held  stock  in  it,  it  was  held  that 
the  measure  of  recovery  was  a  proportion- 
ate amount  of  the  stipulated  compensation, 
and  not  merely  the  value  of  the  services 
rendered. 

In  First  Nat.  Bank  v.  Callahan  Min.  Co. 
(1916)  28  Idaho,  627,  155  Pac.  673,  where 
the  object  of  the  action  was  to  compel  the 
defendant  mining  company  to  deliver  the 
residue  of  certain  shares  of  treasury  stock 
which  the  defendant  had  sold  to  Riley  and 
Robbers,  under  a  contract  which  embraced 
clauses   to   the   effect   that  the   defendant 
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In  this  state  the  doctrine  of  estoppel 
has  been  applied  in  respect  of  a  public 
corporation.* 

SO.  lUinois. 

In  the  earliest  case  which  calls  for 
notice,  an  action  of  assumpsit  was  held 
to  be  maintainable  against  a  national 
bank  to  recover  certain  money  received 
by  it  on  account  of  sales  made  on  com- 
mission in  pursuance  of  a  contract  made 
with  the  plaintiff,  the  owner  of  the  prop- 
erty sold,  who  was  indebted  to  the  bank. 
The  ratio  decidendi  was  that  the  defend- 
ant, even  if  not  authorized  by  its  char- 
ter to  enter  into  such  a  contract,  was  in 
any  event  liable  if  it  had  received  money 
belonging  to  the  plaintiff,  whatever 
might  be  the  source  from  which  the 
money  was  derived.*  The  precise  doc- 
trinal position  of  the  court  is  not  clear- 
ly  indicated  by  the  language  used  in 


its  opinion.  Upon  the  facts  stated,  it 
would  seem  that  the  right  of  the  plain- 
tiff to  recover  the  money  could  not  be 
established  without  relying  on  the  con- 
tract. If  so,  the  decision  is  apparently 
one  which  requires  for  its  support  the 
doctrine  that  a  corporation  is  estopped 
from  pleading  ultra  vires  when  sued 
upon  a  contract  of  which  it  has  received 
the  benefits. 

In  the  following  year  that  doctrine 
was  explicitly  adopted,  and  assigned  as 
a  sufficient  reason  for  refusing  to  en- 
join the  prosecution  of  a  pending  action 
upon  a  note  given  by  a  company  in 
which  the  plaii^tiff  was  a  stockholder, 
and  to  cancel  other  notes.'  But  the 
passage  quoted  in  the  footnote  from  the 
opinion  of  the  court  indicates  that,  un- 
der the  circumstances,  the  doctrine  was 
unnecessarily,  if  not  improperly,  in- 
voked.   The  loan  contract  itself  was  in- 


shonld  permit  the  vendees  to  designate  the 
person  to  be  elected  as  its  treasurer  and 
secretary,  and  that  the  net  profits  of  its 
business  should  be  distributed  upon  a  cer- 
tain specified  footing.  It  was  argued  by 
counsel  that  these  stipulations  were  ultra 
vires,  and  consequently  that  the  contract 
of  sale,  being  entire  and  indivisible,  could 
not  be  enforced.  The  court,  however,  was 
of  opinion  that,  whatever  might  be  the 
character  of  the  stipulations,  they  were 
separable  from  the  rest  of  the  contract, 
and  that  Riley  and  Robbers  might  waive 
them  and  insist  upon  the  delivery  of  the 
stock.  In  this  point  of  view  it  is  clear  that 
the  availability  of  the  defense  of  ultra 
vires  ceased  to  be  a  material  element  in 
the  case,  and  that  there  was  no  occasion  to 
consider  it;  but  the  court  went  on  to 
say:  'It  is  a  well-settled  rule  that 
the  doctrine  of  ultra  vires,  when  invoked 
for  or  against  a  corporation,  should  not  be 
allowed  to  prevail  where  it  would  defeat  the 
ends  of  justice  or  work  a  legal  wrong.  Ohio 
&  M.  R.  Co.  v.  McCarthy  (1877)  96  U.  S. 
258,  24  L.  ed.  693;  Burke  Land  &  Livestock 
Co.  V.  Wells,  F.  &  Co.  (1900)  7  Idaho,  42,  60 
Pac.  87.  It  is  also  well  settled  that  a  cor- 
poration cannot  avail  itself  of  the  defense 
of  ultra  vires  when  the  contract  has  been 
in  good  faith  fully  performed  by  the  other 
party  and  the  corporation  has  had  the  full 
benefit  of  the  performance  of  the  contract. 
Whitney  Arms  Co.  v.  Barlow  (1875)  63  N. 
Y.  62,  20  Am.  Rep.  504.  ...  In  the  case 
at  bar,  the  principles  of  equity  and  common 
honesty  will  not  permit  the  mining  com- 
pany to  obtain  all  of  the  benefits  it  was  to 
receive  under  the  provisions  of  said  con- 
tract and  then  avoid  the  legal  provisions 
of  said  contract  by  pleading  ultra  vires 
as  to  certain  provisions  of  the  contract 
which  were  clearly  made  for  the  benefit  of 
Riley  and  Robbers." 

4  Fremont  County  v.  Warner    (1900)    7 
Idaho,  367,  63  Pac.  106. 
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1  First  Nat.  Bank  v.  Priest  (1869)  50  lU. 
321. 

In  Racine  &  M.  R.  Co.  v.  Farmers'  Loan  & 
T.  Co.  (1868)  49  111.  331,  96  Am.  Dec.  595, 
it  was  laid  down  that  the  defendant  rail- 
road company  could  not  be  permitted  to 
set  up  as  a  defense  to  a  bill  of  foreclosure, 
that  it  had  no  title  to  the  property  which 
it  had  itself  mortgaged.  But  the  court 
proceeded  upon  the  general  rule  concerning 
the  subject,  and  did  not  consider  whether 
it  was  subject  to  modification  in  cases  where 
the  alleged  defect  of  title  arises  frorii  a 
want  of  corporate  power.  The  doctrine  of 
estoppel  which,  under  the  later  decisions, 
would  presumably  have  been  treated  as  con- 
trolling within  a  certain  period  of  the  evo- 
lution of  the  law  in  Illinois,  was  not  ad- 
verted to,  although  it  had  been  recognized 
in  New  York  several  years  previously. 

B  Bradley  v.  Ballard  (1870)  55  lU.  417,  8 
Am.  Rep.  656,  3  Mor.  Min.  Rep*  563.  After 
making  some  general  remarks  with  regard 
to  the  principle  of  estoppel,  the  court  con- 
tinued thus:  If  the  complainant  in  this 
case  had,  as  a  stockholder,  asked  a  court  of 
chancery  to  enjoin  this  corporation  from 
mining  in  Colorado,  it  would  have  ex- 
amined the  charter,  and  if  it  had  arrived  at 
the  conclusion  that  such  mining  was  beyond 
the  powers  derived  from  filing  the  certifi- 
cate in  question,  under  our  statute,  would 
have  issued  the  injunction.  But  this  he  did 
not  do.  On  the  contrary,  he  has  partici- 
pated in  the  work,  and  so  long  as  there  was 
hope  of  gain,  he  was  willing  the  money 
should  be  borrowed  by  which  the  work  was 
to  be  carried  forward.  The  borrowing  of 
the  money  was  not  in  itself  an  act  ultra 
vires,  nor  was  the  giving  of  the  notes.  The 
money  was  not  borrowed  to  be  used  for  an 
illegal  or  immoral  purpose.  The  lenders 
have  been  guilty  of  no  violation  of  law>  nor 
wrong  of  any  kind.  The  corporation  has 
received  their  money  and  used  it  for  a  pur- 
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tra  vires,  and  the  lender,  not  being  an 
actual  participant  in  the  unlawful  use 
which  the  company  had  made  of  the 
money  borrowed,  could  not  be  prejudiced 
by  the  purpose  to  which  it  had  actually 
been  applied.  See  §  13,  supra.  It  would 
seem,  moreover,  that,  so  far  as  the  plain- 
tiff himself  wa.  concerned,  he  was  pre- 
cluded by  his  own  conduct  from  seeking 
the  relief  asked. 

The  principle  underlying  two  cases 
decided  soon  afterward  was  thus  enun- 
ciated in  one  of  them:  "Corporations 
will  not  be  permitted  to  exercise  powers 
that  might  be  hurtful  to  the  public  in- 
terests beyond  those  expressly  conferred 
by  their  charters;  but  where  a  corpora- 
tion has  exercised  powers  germane  and 
incidental  to  those  conferred,  and  in 
furtherance  of  the  general  objects  of  the 
corporation,  although  the  subject  of  the 
contract  may  not  be  within  any  definite 
power  given,  it  will  be  estopped  from 
denying  it  had  authority  to  make  such 
contract.  Good  faith  to  third  parties 
who  deal  with   such   corporations,   and 

pose  which,  whether  ultra  vires  or  not,  was 
unquestionably  the  sole  purpose  for  which 
the  corporators  associated  themselves  to- 
gether, and  for  which  this  complauiant  be- 
came a  stockholder.  Justice  requires  the 
corporation  to  repay  the  money  it  has  thus 
borrowed   and   expended." 

9  West  v.  Madison  County  Agri.  Board 
(1876)  82  111.  205  (suit  for  foreclosure  of 
trust  deed). 

The  doctrine  thus  laid  down  was  regarded 
as  being  the  purport  of  Chicago  Bldg.  Soc. 
V.  Crowell  (1872)  65  111.  453,  where  the  ac- 
tion was  brought  for  the  recovery  of  dam- 
ages in  respect  to  a  building  society's  con- 
tract to  insure  a  buildins(  on  land  covered  by 
a  deed  of  trust  which  had  previously  been 
executed  to  secure  a  loan  made  by  the 
society  to  the  plaintiff.  The  court  re- 
marked: "It  Is  said  that  there  is  nothing  in 
the  act  of  the  legislature  authorizing  such 
incorporations,  or  in  the  articles  of  associa- 
tion that  would  authorize  appellant  to  en- 
gage in  the  insurance  business.  It  may  be 
conceded  that  appellant  has  no  such  power, 
but  that  is  not  this  case.  Appellant  did  not 
undertake  to  insure  the  property  of  ap- 
pelleci  but  only  to  obtain  insurance  for  him 
in  some  responsible  company,  as  it  had 
previously  done.  This  is  a  very  different 
undertaking,  and  rests  wholly  on  different 
principles.  Common  honesty  requires  that 
when  a  corporation  has  conducted,  through 
a  scries  of  years,  a  business  incidental  to 
and  advantageous  to  the  objects  and  pur- 
poses for  which  the  corporation  was  created, 
although  not  within  the  express  terms  of 
their  charter,  they  should  be  estopped  to 
deny  that  they  had  rightful  authority  to 
make  contracts  in  that  regard,  and  should 
be  held  liable  for  the  damages  that  may  ac- 
crue in  the  breach.  The  liability  for  the 
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who  may  have  no  accurate  knowledge  of 
the  extent  of  their  powers  under  their 
charters,  demands  the  adoption  of  this 
salutary  rule."*  From  this  statement, 
as  well  as  from  the  passages  quoted  in 
the  footnote,  it  is  apparent  that  the 
court  was  here  proceeding  upon  a  theory 
essentially  diverse  from  the  principle 
under  which  an  estoppel  is  predicated 
from  the  fact  that  the  particular  ultra 
vires  contract  under  discussion  had  been 
executed  by  the  company.  But  the  two 
cases  have  sometimes  been  relied  upon 
as  authorities  for  that  principle.'^  In 
the  same  year,  however,  in  which  the 
more  recent  one  was  decided,  the  court 
again  affirmed  what  it  regarded  as  the 
"settled  doctrine,"  viz.,  "that  a  private 
corporation  cannot  avail  of  the  defense 
of  ultra  vires  where  the  contract  has 
been  in  good  faith  fully  performed  by 
the  other  party,  and  the  corporation  has 
had  the  benefit  of  the  contract  and  the 
performance."*  For  a  considerable  pe- 
riod this  doctrine  was  adhered  to.' 
But  a  marked  change  in  the  position 

damages  arising  on  the  breach,  results  as  a 
corollary  from  the  right  to  contract.'^ 

««  See,  for  example,  Peoria  &  S.  R.  Co.  v. 
Thompson   (1882)   103  111.  187. 

4Dar8t  V.  Gale  (1876)  83  111.  136  (party 
who  had  lent  money  to  pay  debts  of  com- 
pany was  held  to  be  entitled  to  an  injunc- 
tion restraining  Darst  from  taking  pos- 
session of  land  sold  under  a  tj^ust  deed  given 
by  the  company). 

A  In  Ward  v.  Johnson  (1880)  05  III.  215, 
where  a  savings  bank  issued  "investment 
certificates"  for  money  borrowed  by  it,  the 
eourt  laid  it  down  that  *'the  contract  hav- 
ing been  in  good  faith  performed  by  the 
certificate  holders,  and  the  bank  having  had 
the  full  benefit  of  the  contract,  it  is  not  al- 
lowed to  interpose  the  defense  of  ultra 
vires."  But  from  the  remarks  made  in  the 
previous  part  of  the  opinion,  it  is  clear  that 
this  is  another  case  in  which  the  decision 
might  have  been  based  upon  the  ground 
that  the  contract  in  question  was  intra 
vires. 

In  East  St.  Louis  v.  East  St.  Louis  Gaa- 
light  &  Coke  Co.  (1881)  08  III.  415,  38  Ain. 
Rep.  97,  the  right  to  sue  a  municipal  cor- 
poration for  gas  furnished  was  alhrmed  on 
the  analogy  of  cases  in  which  the  principle 
of  estoppel  luid  been  applied  in  respect  to 
private  corporations. 

In  Peoria  &  S.  R.  Co.  v.  Thompson  (1882) 
103  111.  187,  an  action  upon  bonds  the  pro- 
ceeds of  which  had  been  used  to  build  -a. 
railroad,  the  court  did  "not  at  all  question 
the  general  principle  contended  for  by  ap- 
pellant's counsel,  that  negotiable  securi- 
ties issued  without  authority  of  law,  or  in 
express  violation  of  a  statute,  are  inopera- 
tive and  void  in  the  hands  of  even  innocent 
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of  the  supreme  court  is  apparent  by 
^some  of  the  decisions  rendered  toward 
the  close  of  the  nineteenth  century.  In 
one  of  them  it  was  observed  that  the 
cases  in  which  a  corporation  is  estopped 
from  asserting  that  a  contract  is  ultra 
vires  when  it  has  received  a  benefit  un- 
der the  contract  are  those  in  which  the 
making  of  the  contract  is  within  the 
scope  of  the  franchise,  and  it  is  sought 
to  avoid  the  contract  because  there  was 
n  failure  to  comply  with  some  regula- 
tion, or  the  power  was  improperly  ex- 
ercised.* This  statement  was  clearly 
incorrect,  for  even  before  it  was  made 
numerous  American  cases  had  been  de- 
cided on  the  theory  of  an  estoppel  as 
Applicable  to  contracts  which  were  not 
'^'within  the  scope  of  the  franchise."  See 
:§  42;  supra.     For  the  purposes  of  the 


present  summary  the  significant  circum- 
stance is  the  assumption  of  the  court 
that  the  principle  of  estoppel  was  not 
operative  in  respect  to  contracts  which 
were  ultra  vires  in  the  proper  sense  of 
that  expression.  That  assumption  was 
also  entertained  in  another  case  .decided 
soon  afterward,  in  which  a  national  bank 
was  declared  not  to  be  liable  for  the 
rent  which  had  accrued  under  an  unau- 
thorized lease,  after  it  had  abandoned 
the  leased  premises.''  Since  the  concep- 
tion of  an  estoppel,  as  based  upon  the 
performance  of  the  contract,  has  never 
been  carried  to  the  extent  of  holding 
that  the  ejffect  of  a  partial  performance 
is  to  render  the  corporation  responsible 
in  respect  to  the  unperformed  residue, 
the  decision  is,  upon  the  actual  facts, 
somewhat  inconclusive  for  the  purpose 


holders."  But  the  case  was  considered  to 
be  controlled  by  the  rule  as  to  estoppel. 
The  cases  cited  were  Bradley  v.  Ballard 
(1870)  55  111.  413,  8  Am.  Rep.  656,  3  Mor. 
Min.  Rep.  563;  Chicago  Bldg.  Soc.  v.  Crow- 
«11  (1872)  65  111.  453.  East  St.  Louis  v. 
East  St.  Louis  Gaslight  &  Coke  Co.  (111.) 
flupra;  Darst  v.  Gale  (1876)  83  111.  140. 
But  the  second  of  these  seems  to  be  scarce- 
ly a  precedent  in  point.    See  3»  supra. 

In  Heims  Brewiiw  Co.  v.  Flannery  (1891) 
137  III.  309,  27  N.  E.  286  (action  for  rent), 
the  court  remarked:  ''Even  admitting  that 
entering  into  said  contract  was  in  excess  of 
the  defendant's  corporate  powers,  yet,  hav- 
ing entered  into  said  contract  and  enjoyed 
its  benefits,  it  should  be  estopped  to  appeal 
to  the  limitations  imposed  by  its  charter, 
for  the  purpose  of  escaping  payment  of  the 
stipulated  consideration."  In  Best  Brewing 
Co.  V.  Klassen  (1000)  185  111.  37,  50  L.R.A. 
765,  76  Am.  St.  Rep.  26,  67  N.  E.  20,  de- 
cided after  the  change  of  doctrine  adverted 
to  in  the  text,  the  court  undertook  to  mini- 
mize the  significance  of  this  case  as  an  au- 
thority for  the  principle  of  an  estoppel  by 
pointing  out  that  the  lease  in  question  was 
intra  vires.  But,  having  regard  to  the  spe- 
cific statement  quoted  above,  this  explana- 
tion is  unsatisfactory  not  to  say  disingen- 
uous. The  doctrinal  position  of  the  court 
is  quite  clear. 

In  People  ex  rel.  Jackson  v.  Suburban  R. 
Co.  (1809)  178  III.  504,  49  L.R.A.  650,  53 
N.  E.  349,  it  was  held  that  a  suburban 
street  railway  company  which  had  received 
the  right  to  use  the  streets  of  a  village  on 
the  condition  that  the  fare  charged  from 
the  village  to  the  city  should  not  exceed  that 
charged  from  another  town  was  estopped 
from  setting  up,  in  mandamus  proceedings 
instituted  to  eompel  it  to  perform  its  un- 
dertakings, the  defense  that  those  under- 
takings were  ultra  vires  in  respect  both  to 
the  municipality  and  to  the  company. 

See  also  Bloomington  Mut.  Ben.  Asso.  v. 
Blue  (1887)  120  111.  128,  60  Am.  Rep.  558, 
11  N.  E.  331  (action  to  recover  money 
claimed  to  be  due  on  a  life  benefit  certificate 
L.R.A.1917A. 


after  the  death  of  the  holder,  who  had  duly 
performed  the  contract  on  his  part) ;  Mil- 
lard v.  St.  Francis  Xavier  Female  Academy 
(1880)  8  III.  App.  341  (borrowing  of 
money) ;  People's  (^aslight  &  Coke  Co.  v. 
Chicago  Gaslight  &  Coke  Co.  (1886)  20  111. 
App.  473  (contract  in  restraint  of  trade); 
Watertown  F.  Ins.  Co.  v.  Rust  (1800)  40 
111.  App.  119,  affirmed  in  (1892)  141  111.  85, 
30  N.  E.  772,  adopting  the  opinion  of  the 
lower  court  (foreign  insurance  company, 
when  sued  on  a  policy,  estopped  to  plead 
that  it  had  not  complied  with  statutory 
prerequisites  to  the  conduct  of  business) ; 
Kadish  v.  Garden  City  Equitable  Loan  & 
Bldg.  Asso.  (1894)  151  111.  531,  42  Am.  St. 
Rep.  256,  38  N.  E.  236  (action  to  foreclose 
deed  of  trust  given  for  a  loan) ;  McNulta 
V.  Corn  Belt  Bank  (1896)  164  111.  427,  56 
Am.  St.  Rep.  203,  45  N.  E.  954  (rule  recog- 
nized arguendo,  but  relief  was  denied,  be- 
cause the  object  of  the  suit  was  to  recover 
the  amount  claimed  to  be  due  in  respect  to 
unexecuted  part  of  the  contract). 

For  other  cases  in  which  the  same  doc- 
trine was  applied  by  the  court  of  appeals, 
see  First  Nat.  Bank  v.  Brooks  (1887)  22 
111.  App.  238  (deposit  of  money) ;  North- 
western Brewing  Co.  v.  Manion  (1892)  44 
111.  App.  424  (lease) ;  National  Brewing  Co. 
V.  Ahlgren  (1896)  63  III.  App.  475  (lease); 
Keeley  Brewing  Co.  v.  Emrick  (1896)  64 
111.  App.  247  (lease);  Standard  Brewery  v. 
ICelly  (1896)  66  111.  App.  267  (guaranty  of 
rent);  Lake  Street  Elev.  R.  Co.  v.  Oar- 
michael  (1898)  82  III.  App.  344  (guaranty). 
The  last  mentioned  of  these  decisions,  it 
will  be  observed,  was  rendered  after  the 
McCormick  Case  (see  note  7,  infra),  but 
apparently  it  was  not  brought  to  the  at- 
tention of  the  court. 

•  Durkee  v.  People  (1895)  155  III.  354,  46 
Am.  St.  Rep.  340,  40  N.  E.  626. 

7  McCormick  v.  Market  Nat.  Bank  (1896) 
162  111.  100,  44  N.  E.  381,  affirming  (1896) 
61  III.  App.  33  (this  decision  was  affirmed 
in  (1896)  165  TJ.  S.  538,  41  L.  ed.  817,  17 
Sup.  Ot.  Rep.  433;  see  §  70,  supra). 
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of  the  present  summary.  But  certain  re- 
marks made  in  the  course  of  the  opinion 
indicate  the  nature  of  the  alteration 
which  the  views  of  the  court  had  under- 
gone since  the  earlier  decisions  had  been 
rendered.^  That  alteration  is  still  more 
distinctly  apparent  in  another  case  of  a 
somewhat  later  date,  in  which  the  con- 
tention that  defendant  "was  estopped 
to  raise  the  question  of  ultra  vires,  be- 
cause it  had  received  the  benefit  of  the 
contract  by  the  conveyance  of  the  prop- 
erty to  it/'  was  explicitly  rejected.^  But 
it  seems  to  be  scarcely  possible  to  ac- 
cept as  accurate  the  statement  made  in 
the  opinion  that  the  earlier  Illinois  cases 
in  which  the  corporation  had  been  held 
to  be  estopped  "have  been  where  the  act 
complained  of  was  within  the  general 
scope  of  the  corporate  powers,"  and  that 
the  decisions  in  those  cases  were  refer- 


able to  the  universally  accepted  rule 
that  a  corporate  contract  may  be  valid 
as  to  third  persons,  where  it  is  unlawful 
merely  in  the  sense  that  it  was  beyond 
the  authority  of  the  agent  who  made 
it,  or  that  certain  formalities  prescribed 
by  the  law  were  disregarded  in  making 
it,  or  that  it  constituted  an  improper 
use  of  one  of  the  enumerated  powers  of 
the  corporation.  It  is  submitted  that 
the  language  used,  and  the  decisions 
rendered,  in  at  least  a  portion  of  those 
cases,  cannot  be  reconciled  with  the 
theory  thus  propounded  as  to  their  ra- 
tionale.*^ 

The  doctrine  that  no  estoppel  can  be 
predicated  on  the  ground  of  the  con- 
tract's having  been  performed  by  the 
party  suing  the  corporation  has  been 
frequently  applied  by  the  supreme  court 
in  later  cases.** 


S  "Where  benefits  have  been  received  un- 
der an  ultra  vire«  agreement,  relief  granted 
is  not  upon  the  basiB  that  a  valid  or  merely 
voidable  contract  has  been  entered  into,  but, 
the  act  not  being  malum  in  se,  the  parties 
will,  as  near  as  they  well  can,  be  restored 
to  their  original  condition."  The  court 
cited  Pennsylvania  R.  Co.  v.  St.  Louis,  A. 
&  T.  H.  R.  Co.  (1885)  118  U.  S.  290.  30  L. 
ed.  83,  6  Sup.  Ct.  Rep.  1094;  Thomas  v. 
West  Jersey  R.  Co.  (1879)  101  IT.  S.  71,  25 
L.  ed.  960;  Oregon  R.  &  Nav.  Co.  v.  Oregon- 
ian  R.  Co.  (1888)  130  U.  S.  16,  32  L.  ed.  839, 
9  Sup.  Ct.  Rep.  409. 

9  National  Home  Bldg.  &  L.  Asso.  v.  Home 
Sav.  Bank  (1899)  181  111.  35,  64  L.R.A. 
399,  72  Am.  St.  Rep.  245,  54  N.  E.  619. 
The  contract  involved  was  one  by  which  the 
defendant  became  the  grantee  of  a  city  lot, 
and  stipulated  to  assume  the  encumbrances 
thereon.  The  position  taken  is  clearly 
shown  by  the  following  passage  in  the  opin- 
ion: '^  this  case  the  transaction  was  be- 
yond the  corporate  powers  and  ultra  vires 
in  the  strict  and  legitimate  sense,  and 
against  public  policy.  It  could  not  be  rati- 
fied or  become  valid  by  acquiescence,  since 
there  was  no  power  to  make  it.  Flora  D. 
Bishopp,  who  dealt  with  the  corporation, 
was  chargeable  with  notice  of  its  powers 
and  their  limitations,  and  its  inability  to 
enter  into  the  contract.  She  could  not  make 
the  void  contract  valid  by  acting  under  it. 
No  action  can  be  maintained  upon  the  un- 
lawful contract,  and  in  such  cases,  if  the 
courts  can  afford  any  remedy,  it  cannot  be 
done  by  affirming  or  enforcing  the  contract, 
but  in  some  other  manner."  The  rule  laid 
down  in  Central  Transp.  Co.  v.  Pullman's 
Palace  Car  Co.  (1890)  139  U.  S.  24,  35  L. 
ed.  66,  11  Sup.  Ct.  Rep.  478,  was  avowedly 
followed. 

In  Brewer  &  H.  Brewing  Co.  v.  Boddie 
(1899)  181  111.  622,  55  N.  E.  49,  affirming 
(1899)  80  111.  App.  353,  in  which  the  de- 
fense of  ultra  vires  was  relied  upon  as  a 
bar  to  an  action  for  rent,  the  ratio  decidendi 
L.R.A.1917A. 


was  that  the  defendant  'Qiad  the  power  to 
rent  the  premises  for  its  legitimate  busi- 
ness, and  could  not  avoid  its  contract  by 
using  the  premises  for  other  business  not 
authorized  by  its  charter."  The  above  case 
was  not  referred  to. 

1®  Only  a  few  of  the  earlier  authorities 
were  reviewed,  and  these  were  declared  to 
be  in  harmony  with  doctrine  laid  down.  To 
effect  such  a  reconciliation  upon  the  facts 
merely  was  doubtless  possible;  but  this 
method  of  analysis  could  not  overcome  the 
significance  of  the  consideration  that,  in 
the  cases  cited,  as  well  as  in  others  not 
referred  to,  the  doctrine  of  estoppel  was 
enunciated  without  any  qualification.  The 
present  writer  ventures  to  express  his  agree- 
ment with  the  assertion  of  Carter,  J.,  in 
his  dissenting  opinion,  that  it  has  ''been  the 
settled  doctrine  of  this  court  that,  where  the 
contract  has  been  wholly  executed  and  the 
corporation  has  received  the  benefit  of  it,  it 
will  be  estopped  from  setting  up  in  defense 
of  payment  its  own  lack  of  power,  under 
its  charter,  to  enter  into  the  contract,  where 
the  contract  is  not  one  either  malum  in  se 
or  malum  prohibitum." 

11  Best  Brewing  Co.  v.  Klassen  (1900)  185 
m.  37,  50  L.R.A.  766,  76  Am.  St.  Rep.  26, 

67  N.  E.  20  (brewing  company  not  liable 
on  an  appeal  bond  executed  by  a  third  per- 
son in  a  suit  to  recover  possession  of  a 
house) ;  Farson  v.  Fogg  (1903)  205  HI.  326^ 

68  N.  E.  756,  reversing  (1903)  106  111,  App. 
572  (contract  to  pave  street) ;  Wood  v.  Su- 
preme Ruling,  F.  M.  C.  (1904)  212  111.  532, 
72  N.  E.  783  (recognizing,  in  a  suit  on  a 
certificate  of  a  benefit  society,  the  distinc- 
tion that  the  defense  of  estoppel  is  not 
available  where  the  contract  of  which  the 
corporation  has  received  the  benefits  is  out- 
side its  charter  powers,  but  only  where 
there  has  been  an  improper  or  irregular 
exercise  of  these  powers) ;  Steele  v.  Fra- 
ternal Tribunes  (1906)  216  111.  190,  106  Am. 
St.  Rep.  160,  74  N.  E.  121  (same  distinc- 
tion again   recognized  in  a  similar  suit); 
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Some  of  the  decisions  rendered  by  the  i  authority  of  the  higher  tribunal  has  in 
court  of  appeals  since  the  supreme  court    several  instances  been  strangely  disre- 


repudiated    the    principle    of    estoppel 
reflect  this  change  of  views.^    But  the 


garded.^ 
The  following  remarks  were  made  in 


Stacy  Y.  Glen  Ellyn  Hotel  &,  Springs  Co. 
(1906)  223  111.  546,  8  L.RA.(N.S.)  966,  79 
N.  E.  133,  same  distinction  recognized  with 
respect  to  a  stipulation  introduce  into  deed 
of  real  property  by  company  which  had  no 
power  to  engage  in  the  business  of  selling 
such  property) ;  Converse  v.  Emerson,  T.  £ 
Co.  (1909)  242  III.  619,  90  N.  E.  269,  affirm- 
ing (1909)  148  HL  App.  604  (purchase  of 
stock  of  another  corporation). 

In  Fritze  v.  Equitable  Bldg.   &,  L.  Soc. 
(1900)  186  111.  IBS,  57  N.  E.  873,  affirming 

(1899)  83  III.  App.  18  (assumpsit  to  recover 
for  services),  the  contention  that,  even 
though  the  contract  in  question  might  be 
regarded  as  one  which  was  ultra  vires,  yet 
a  corporation  could  not  avail  itself  of  the 
defense  of  ultra  vires  when  the  contract  had 
been  in  good  faith  performed  by  the  other 
party,  and  the  corporation  has  had  the  full 
benefit  of  such  performance,  was  thus  dis- 
posed of:  "In  support  of  this  claim  various 
decisions  heretofore  rendered  by  this  court 
are  referred  to  and  relied  upon.  Bradley  v. 
BalUrd  (1870)  55  Dl.  413,  8  Am.  Rep.  656, 
3  Mor.  Min.  Bep.  563;  Darst  v.  Gale  (1876) 
83  111.  136;  Bloomington  Mut.  Ben.  Asso. 
V.  Blue  (1887)  120  111.  121,  60  Am.  Rep. 
558,  11  N.  E.  331;  Kadish  v.  Garden  City 
Equitable  Loan  &  Bldg.  Asso.  (1894)  151 
III.  531,  42  Am.  St.  Rep.  256,  38  N.  E.  236; 
McNulta  V.  Corn  Belt  Bank  (1896)  164  III. 
427,  56  Am.  St.  Rep.  203,  45  N.  E.  954.  A 
new  construction  has  recently  been  given  to 
these  decisions,  which  is  mai^ally  variant 
from  that  heretofore  put  upon  them  (Na- 
tional Home  Bldg.  &  L.  Asso.  v.  Home  Sav. 
Bank  (1899)  181  HI.  35,  64  L.R.A.  399,  72 
Am.  St.  Rep.  245,  54  N.  E.  619),  but  which 
must  be  r^arded  as  the  construction  now 
held  by  this  court  (Best  Brewing  Oo.  v. 
Klassen  (1900)  185  111.  37,  50  LJCJL  765» 
76  Am.  St.  Rep.  26,  57  N.  E.  20)." 

In  Wheeler  v.  Home  Sav.  A  State  Bank 

(1900)  188  ni.  34,  80  Am.  St.  Rep.  161,  58 
N.  E.  598,  reversing  (1899)  85  HI.  App.  28, 
the  corporation  received  no  benefits  from 
the  transaction  in  question,  but  the  court 
also  remarked  that  ''its  mere  acquiescence 
in  the  unauthorized  acts  of  its  officers  in  a 
matter  outside  of  its  corporate  powers  can- 
not give  rise  to  an  estoppel." 

In  Brennan  v.  Gallagher  (1902)  199  HI. 
207,  65  N.  E.  227,  reversing  (1901)  99  111. 
App.  81,  affirming  the  right  of  a  depositor  to 
recover  his  deposit  in  a  building  union.  Na- 
tional Home  Bldg.  &  L.  Asso.  v.  Home  Sav. 
Bank,  note  9,  supra,  was  relied  upon  as  an 
authority  adverse  to  the  enforcement  of  the 
•claim.  But  the  court  said  that,  "even  if  the 
doctrine  of  estoppel  could  not  be  invoked 
under  the  authority  of  that  case,  it  is  clear 
that  it  was  not  intended  by  anything  there 
eaid  to  exempt  corporations  from  all  lia- 
Irility  for  benefits  received  by  them  under 
eontraets  void  because  ultra  vires  only."  In 
this  passage  the  court  was,  as  the  rest  of 
L.R.A.1917A. 


its  opinion  shows,  affirming  merely  the  right 
of  the  plaintiff  to  such  relief  as  could  be 
granted  independently  of  its  contract.  See 
§  11  of  note  to  Oowder  State  Bank  v.  ^tna 
Powder  Co.,  post,  1037. 

W  Kelley,  M.  &  Co.  v.  O'Brien  Varnish  Co. 
(1900)  90  III.  App.  287  (^peal  bond); 
Myers  v.  Equitable  Bldg.  A  L.  Asso.  (1900) 
92  111.  App.  27  (service);  Chicago  Pneu- 
matic Tool  Co.  V.  H.  W.  Jones  Mfg.  (>>. 
(1899)  91  III.  App.  547  (sale);  Bailey  v. 
Farmers'  Nat.  Bank  (1901)  97  Bl.  App.  66 
(replevin  bond) ;  McCartney  v.  Supreme 
Tent,  K.  M.  (1907)  132  111.  App.  20  (in- 
surance policy);  Society  of  St.  Stephen  v. 
Sikorski  (1908)  141  HI.  App.  1  (insurance 
poliey) ;  Smith  v.  Bankers'  Union  (1908)  144 
IlL  App.  384  (certificate  issued  by  mutual 
benefit  society) ;  Luce  Furniture  Co.  v. 
Almini  Co.  (1915)  192  III.  App.  386  (pur- 
chase of  goods). 

In  Western  Teleph.  Mfg.  Oo.  v.  Foley 
(1909)  150  HI.  App.  348,  the  court  thus 
disposed  of  the  argument  based  upon  the 
hypothesis  that  appellant  was  without  au- 
thority to  buy  the  note  in  question:  "The 
legal  holder  of  this  note  was  a  party  to 
this  suit  from  the  beginning  by  tne  name 
of  the  unknown  owner  of  said  $600  note, 
and,  as  such  unknown  owner,  had  a  right 
to  redeem  from  the  tax  sale.  We  do  not 
think  it  equitable  that  those  who  may  have 
been  benefited  by  the  redemption  from  the 
tax  sale  shall  be  relieved  from  the  duty  of 
contributing  to  defray  that  expense  by  this 
plea  of  ultra  vires  so  interposed,  if  such 
duty  would  otherwise  equitably  rest  upon 
them.  Being  a  defendant  in  equity,  even  by 
the  name  of  unknown  owner,  if  the  holder 
of  this  note  has  paid  taxes  which  resulted 
beneficially  to  other  parties,  equity  requires 
that  those  who  have  been  benefited  should 
not  escape  paying  their  equitable  propor- 
tion of  that  which  has  resulted  in  their 
benefit,  by  such  a  plea  as  that  here  inter- 
posed, if  the  other  facts  entitled  the  holder 
to  reimbursement."  There  is  obviously  no 
inconsistency  between  this  ruling  and  the 
doctrine  of  the  supreme  court.  It  is  merely 
an  illustration  of  the  general  principle,  He 
who  seeks  equity  must  do  equity. 

»In  Chicago  &  S.  S.  Rapid  Transit  R. 
Co.  V.  Northern  Trust  Co.  (1900)  90  HI. 
App.  460,  the  enforceability  of  the  bonds  in 
question  was  affirmed  partly  on  the  prin- 
ciple of  an  estoppel  predicated  from  the 
execution  of  the  contract,  and  partly  on  the 
ground  that  it  had  been  entered  into  with 
the  full  knowledge  and  consent  of  all  par- 
ties interested  at  the  time.  The  attention 
of  the  court  was  apparently  not  directed  to 
National  Home  Bldg.  &  L.  Asso.'s  Case 
(note  9,  supra).  In  the  affirming  judgment 
the  latter  only  of  the  two  grounds  men- 
tioned above  was  relied  upon.  Wells  v. 
Northern  Trust  Co.  (1902)  195  HI.  288,  68 
N*  E.  136* 
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a  recent  opinion  of  the  supreme  court: 
'^It  has  sometimes  been  said  that  where 
the  contract  has  been  in  good  faith 
fully  performed  by  one  party,  the  other 
party,  who  has  had  the  benefit  of  the 
performance  of  the  contract,  will  be 
estopped  to  plead  its  invalidity.^*  Al- 
though this  was  said  in  cases  where  the 
contract  was  not  ultra  vires  in  the  prop- 
er sense,  and  the  language  was  not, 
perhaps,  strictly  accurate,  it  was  in- 
tended to  declare  the  sound  and  whole- 
some doctrine  that  a  party  cannot  retain 
the  benefits,  money,  or  property  received 
under  a  contract  which  is  void  merely 
for  want  of  power  to  enter  into  it,  with- 
out making  compensation  therefor." " 
This  statement,  when  considered  with 
reference  to  the  language  used  in  the 
cases  which  illustrate  the  altered  doc- 
trine of  the  court,  is  somewhat  ambig- 
uous. But  that  it  imports  in  any  degree 
a  reversion  to  the  older  doctrine  seems  I 
to  be  an  impossible  supposition.  If  any  { 
such  reversion  had  been  intended,  the  | 
change  of  views  would  undoubtedly  , 
have  been  announced  more  definitely.  • 
The  principle  of  an  estoppel  has,  more- ! 
over,  been  categorically  rejected  in 
some  eases  of  later  date,  in  which  the 
corporation  was  the  moving  party.  See 
§  30  of  the  note  to  Calumet  &  C.  Canal 
&  Dock  Co.  V.  Conkling,  L.R.A.1917B,  — . 
The  key  to  the  actual  position  of  the 
court  is  probably  to  be  found  in  its  ob- 
servation that  this  principle  had  been 
enunciated  in  cases  where  the  contract 
was  "not  ultra  vires  in  the  proper  sense." 


This  assertion  should  apparently  be  con- 
strued as  a  recognition  of  the  theory 
that  the  principle  o  estoppel  is  appli- 
cable only  to  contracts  which  amount  to 
an  abuse  of  the  corporate  powers  con- 
ferred, and  not  to  contracts  which  are 
entirely  outside  those  powers.  If  re- 
gard be  had  merely  to  the  facts  in- 
volved, most  of  the  Illinois  decisions, 
early  and  late,  might  be  reconciled  by 
the  aid  of  the  distinction  thus  predicat- 
ed, but  it  cannot  be  harmonized  with 
the  general  language  used  in  the  more 
recent  cases. 

SI.  Indianu, 

In  a  case  in  which  it  was  held  that 
a  street  railway  company  which  had 
agreed  to  make  a  subscription  to  the 
fairs  of  the  state  board  of  agriculture 
could  not,  after  having  received  the  ben- 
efits of  the  contract,  interpose  the  de* 
fense  of  ultra  vires  in  an  action  brought 
to  recover  the  stipulated  subscription, 
the  position  of  the  supreme  court  was 
thus  stated :  The  company  "has  received 
the  profits  resulting  from  the  compli- 
ance of  the  plaintiff  with  the  contract. 
These  profits,  we  are  at  liberty  to  pre- 
sume, have  gone  to  swell  the  dividends 
of  the  stockholders  in  that  corporation. 
It  would  be  unjust  for  their  company 
now  to  escape  performance  of  the  con- 
tract by  which  these  profits  have  been 
realized."^ 

In  the  following  year  in  a  suit  brought 
by  a  stockholder  to  have  a  contract 
set    aside,    it   was   urged   that,   **if  the 


In  Peoria  Star  Co.  v.  Ciitright  (1904)  115 
III.  App.  492,  the  principle  of  an  estoppel 
was  applied  in  an  action  on  promissory 
notes,  one  of  the  authorities  relied  upon 
being  Peoria  &  S.  R.  Co.  v.  Thompson 
(1882)  103  111.  187,  a  decision  rendered  be- 
fore the  supreme  court  had  repudiated  that 
principle,— a  change  which  apparently  the 
court  of  appeals  did  not  appreciate,  al- 
though the  leading  case  upon  the  point  was 
cited  in  another  part  of  the  opinion. 

The  same  principle  was  also  applied  in 
Gibson  v.  O'Gara  Coal  Co.  (1909)  151  111. 
App.  424  (assumpsit  for  services),  on  the 
authority  of  decisions  anterior  to  the  charge 
of  doctrine.  Some  of  these  older  decisions 
were  also  relied  upon  in  Roush  v.  Illinois 
Oil  Co.  (1913)  180  111.  App.  346  (action  for 
repurchase  price  of  property). 

In  Jahp  V.  Elite  Livery.  (1915)  192  111. 
App.  249,  it  was  held,  according  to  the 
headnote  (no  opinion  is  reported),  that  a 
corporation  guarantying  the  notes  of  an- 
other corporation,  in  consideration  of  the 
compromise  of  bankruptcy  proceedings  and 
the  retention  of  property  by  the  former 
claimed  to  have  been  transferred  to  it  by 
the  latter  in  violation  of  the  Bankruptcy 
L.R.A.1917A. 


Act,  cannot  invoke  the  doctrine  of  ultra 
vires  as  a  defense  in  an  action  on  the  notes. 

14  [Citing]  Bradley  v.  Ballard  (1870)  56 
111.  413,  8  Am.  Rep.  656,  3  Mor.  Min.  Rep. 
663;  Darst  v.  Gale  (1876)  83  III.  136; 
Kadish  v.  Garden  City  Equitable  Loan  i 
Bldg.  Asao.  (1894)  151  111.  631,  42  Am.  St. 
Rep.  256,  38  N.  £.  236. 

1(^  United  States  Brewing  Co.  v.  Dolese  6l 
S.  Co.  (1913)  269  III.  274,  47  LJLA.(N.S.> 
898,  102  N.  £.  763   (lease). 

Indiana, 

1  State  Bd.  of  Agri.  v.  Citizens'  Street 
R.  Co.  (1874)  47  Ind.  407,  17  Am.  Rep.  702. 
The  authority  mainly  relied  upon  was  the 
passage  in  Sedgwick  on  Statutory  &  Con- 
stitutional Law,  2d  ed.  p.  73,  which  is  dis- 
cussed in  §  41,  supra.  This  seems  to  be 
the  earliest  Indiana  decision  which  has  a 
definite  hearing  upon  the  principle  of  es- 
toppel. But  as  the  previous  case  Smead  ▼. 
Indianapolis,  P.  &  C.  R.  Co.  (1858)  11  Ind. 
104,  has  occasionally  been  cited  in  this  con- 
nection, some  reference  to  it  will  be  proper. 
The  facts  were  briefly  these:  The  Indian- 
apolis &,  Belief ontaine  Railroad  Company 
agreed  to  accept  certain  bills  of  exchange  to 
be  drawn  upon  it  by  the  Greenville  and 
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contract  was  originally  ultra  vires  the 
corporation^  the  parties  complaining  of 
it  have  acquiesced  in  its  terms  such 
a  length  of  time,  received  benefits  un- 
der it,  and  confirmed  it  by  so  many 
acts,  that  they  are  now  estopped  from 
questioning  its  validity."  But  the  court 
said:  "A  contract  ultra  vires  the  char- 
ter is  void,  and  cannot  be  made  valid 
by  any  subsequent  act  of  the  corpora- 
tion, because  there  is  no  residuary  power 
to  confirm  it.  What  they  could  not 
make,  they  cannot  confirm.  A  void  act 
can  never  become  valid,  merely  because 
it  remains  unquestioned."'  The  objec- 
tion that  the  decision  rendered  was  in 
conflict  with  the  earlier  decisions  al- 
ready reviewed  was  thus  answered:  *1n 
these  cases,  the  want  of  power  was 
pleaded  in  favor  of  the  corporation  to 
defeat  the  payment  of  the  considera- 
tion for  benefits  which  it  had  received 
and  enjoyed.  In  this  class  of  cases,  the 
courts  will  go  as  far  as  is  consistent 
with  the  fixed  rules  of  law  to  reach  the 
justice,  equity,  and  good  conscience  of 
the  case.  In  the  case  under  the  consid- 
eration, the  want  of  power  was  pleaded 
against  the  corporation  to  prevent  the 
perpetration  of  an  alleged  wrong.  In 
such  cases  the  courts  will  hold  corpora- 
tions to  the  strictest  rules  of  law.  There 
is  a  wide   difference  between   the  two 


lines  of  cases.  The  right,  which  justice 
seeks  and  law  endeavors  to  uphold,  lies 
in  each  line  in  opposite  directions,  and 
must  be  sought  by  different  ways.  In 
one,  the  decisions  protect  right,  and  in 
the  other  they  prevent  wrong,  and  thus 
they  are  made  consistent.  In  both,  they 
are  based  on  the  fundamental  principle 
in  jurisprudence,  that  no  one  shall  take 
advantage  of  his  own  wrong."  This 
attempt  to  harmonize  the  decisions  can 
scarcely  be  regarded  as  satisfactory. 
The  court  has  entirely  failed  to  meet 
the  difficulty  created  by  the  considera- 
tion that  the  general  theory  enounced 
by  it,  viz.,  that  an  ultra  vires  contract 
is  "void,"  is  essentially  inconsistent  with 
the  notion  that  it  may  be  sued  upon 
after  the  benefits  accruing  from  it  have 
been  received  by  the  corporation.  So 
long  as  we  are  dealing  with  the  question 
of  the  enforceability  of  the  contract  it- 
self, the  elements  of  justice  or  injustice 
are,  it  is  submitted,  wholly  irrelevant. 
Some  years  afterward  it  was  declared 
that  the  plaintiff  in  an  action  on  an  in- 
surance policy  was  "in  no  condition  to 
claim"  that  the  insurance  company  was 
"estopped  by  the  acts  and  conduct  of 
either  its  principal  officers  or  its  subor- 
dinate agents,  from  asserting  and  show- 
ing that  the  policy  in  suit  was  void."' 
The  decision  proceeded  upon  the  broad 


Miami  Railroad  Company,  in  consideration 
that  the  latter  company  would  adopt  and 
maintain  the  gauge  of  the  former  road,  for 
the  purpose  of  operating  the  roads  inter- 
changeably and  forming  a  continuous  line, 
the  roads  having  authority  to  thus  unite 
and  form  a  running  connection.  The  bills 
were  drawn  and  accepted,  and  the  gauge 
adopted  as  agreed.  In  an  action  brought 
upon  the  bills  by  Smead  as  the  holder,  the 
former  pleaded  its  want  of  power  to  make 
the  acceptances.  A  demurrer  to  a  replica- 
tion averring  that  the  defendant  had  power 
to  make  the  contract  was  sustained.  Held 
to  be  error,  for  the  reason  that  such  power 
was  conferred  by  a  valid  amendment  to 
the  defendant's  charter.  Such  a  ruling 
clearly  did  not  reflect  any  particular  theory 
as  to  the  consequences  of  the  performance 
of  an  ultra  vires  contract.  But  the  fol- 
lowing remark  made  by  the  court,  arguendo, 
seems  to  indicate  that,  if  the  bills  had 
been  found  to  be  ultra  vires  in  point  of 
fact,  the  plaintiff  would  not  have  been  al- 
lowed to  recover:  "No  express  power  to 
execute  bills  and  notes  was  given  [to  the  I. 
&  B.  R.  Co.],  and  hence  the  only  power 
poesessed  to  execute  such  paper  was  that 
which  arose  as  incidental  to  the  main  un- 
dertaking; viz.,  the  giving  of  such  paper 
when  necessary  or  proper  in  the  carrying 
through  that  undertaking.  It  might  give 
such  paper  to  evidence  indebtedness  con- 
tracted in  constructing  the  railroad,  and  pro- 
L.R.A.1917A. 


viding  for  its  connection  with  the  Ohio  road 
mentioned  in  its  charter.  It  had  no  power, 
therefore,  to  execute  merely  accommodation 
paper,  or  paper  to  aid  an  undertaking  not 
contemplated  by  its  charter,  and  such  paper 
executed  by  it  would  be  void.  It  would  be 
ultra  vires.  Such  paper,  it  would  seem, 
must  be  void  in  the  hands  of  any  assignee, 
because  its  issue  would  be  outside  of  the 
power  of  the  corporation.  Would  a  note  by 
an  infant  be  valid  in  the  hands  of  a  bona 
fide  holder?  A  bill  or  note  executed  within 
the  power  of  the  corporation,  but  by  an 
abuse  of  the  power  in  the  particular  in- 
stance, would,  if  governed  by  the  law  mer- 
chant, be  valid  in  the  hands  of  a  bona  fide 
holder;  but  when  executed  entirely  without 
the  corporate  power,  it  would  not,  if,  in- 
deed, there  could  be  a  bona  fide  holder  of 
such  a  bill." 

•  Tippecanoe  Count v  v.  Lafavette,  M.  & 
B.  R.  Co.  (1875)  50  Ind.  85. 

S  Leonard  v.  American  Ins.  Co.  (1884)  97 
Ind.  299.  The  court  said:  "The  laws  of 
Illinois  constituting  the  appellee's  charter 
were  made  a  part  of  appellant's  policy  of 
insurance.  In  §  2  of  such  charter  it  was 
provided  that  every  person  who  should  be- 
come interested  in  such  company  by  insur- 
ing therein  should  be  deemed  and  taken  to 
be  a  member  thereof,  for  and  during  the 
term  specified  in  his  policy,  and  no  longer, 
'and  shall  at  all  times  be  concluded  and 
bound  by  the  provisions  of  this  act.'     By 
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ground  that  'Vhere  the  parties  to  a 
transaction  have  equal  knowledge^  or 
means  of  knowledge,  of  all  the  facts, 
there  can  be  no  valid  estoppel."  The 
theory  thus  enunciated  constitutes,  as 
has  already  been  shown,  one  of  the 
grounds  which  have  been  relied  upon 
for  the  purpose  of  demonstrating  the 
unsoundness  of  the  notion  that  an  estop- 
pel may  be  based  upon  the  fact  of  the 
performance  of  the  contract  (see  §  34, 
supra).  Obviously,  therefore,  it  is  in- 
consistent both  with  the  conclusion  ar- 
rived at,  and  with  the  remarks  made,  in 
the  first  of  the  cases  reviewed  in  this 
section. 

In  the  next  case  that  bears  upon  the 
subject,  the  right  of  certain  stockhold- 
ers to  maintain  an  action  for  the  avoid- 
ance of  a  mortgage  securing  an  ultra 
vires  loan  was  held  to  be  conditional 
upon  their  offering  to  do  equity  by  re- 
turning the  money  which  had  been  re- 
ceived. Such  a  decision,  it  is  obvious, 
did  not  necessarily  imply  an  acceptance 
of  the  doctrine  that,  in  a  case  where 
the  corporation  is  the  defendant,  the 
fact  of  its  having  received  the  benefits 
of  the  contract  precludes  it  from  setting 
up  the  defense  of  ultra  vires.  But  the 
following  passage  of  the  opinion  shows 


that  that  doctrine  was  approved  by  the 
court:  "If,  ...  it  were  conceded 
that  the  borrowing  of  the  money  was  a 
transaction  beyond  the  chartered  power 
of  the  corp>oration,  the  authorities  fully 
justify  the  conclusion  that  it  would  not 
be  heard  to  assert  the  invalidity  of  the 
transaction  while  it  retained  its  fruits. 
The  rule  is  now  too  thoroughly  estab- 
lished to  be  longer  open  to  question, 
that,  where  a  contract  has  been  executed 
and  fully  performed  on  the  part  of  the 
corporation,  or  of  the  party  with  whom 
it  contracted,  neither  will  be  permitted 
to  insist  that  the  contract  was  not  with- 
in the  power  of  the  corporation."^  That 
doctrine  was  also  recognized  in  another 
case  decided  not  long  afterward.*  In 
neither  of  those  cases  was  any  reference 
made  to  the  earlier  ones  in  which  the 
absolutely  void  quality  of  ultra  vires 
contracts  had  been  affirmed. 

More  recently  the  expression  of  a  def- 
inite opinion  upon  the  soundness  of  the 
principle  of  estoppel,  as  predicated  from 
the  receipt  of  benefits,  was  deliberately 
evaded,  the  judgment  being  based  upon 
another  ground.^ 

From  the  foregoing  summary  it  would 
appear  that  the  decisions  and  dicta  of 
the   supreme  court,   while  not  by   any 


accepting  his  policy  of  insurance,  therefore, 
the  appellant  became  and  was  a  member  of 
the  appellee  company,  and  as  such  was  'con- 
cluded and  bound  hy  the  provisions'  of  its 
charter.  As  such  member  the  appellant 
knew,  or  had  the  means  of  knowing,  and 
therefore  was  bound  to  know,  that  his 
policy  of  insurance  was  void  for  want  of 
corporate  power  in  the  appellee  to  issue 
such  a  policy/'  It  should  be  observed  that 
the  decision  was  based  partly  upon  the  in- 
dependent  ground,  that,  "whenever  the  char- 
ter of  an  insurance  company  requires  that 
any  act  shall  be  done,  and  prescribes  the 
mode  in  which  such  act  shall  be  done,  and 
declares  that,  if  the  act  be  not  done  in  the 
manner  prescribed,  the  contract  or  policy  of 
insurance  shall  be  void,  the  company  can- 
not waive  the  performance  of  such  act  in  the 
prescribed  mode,  for  performance  of  any 
condition  of  the  contract,  fixed  by  law,  can- 
not  he  wfti^'ed  " 

♦  Wright  V.  Hughes  (1889)  119  Ind.  331, 
12  Am.  St.  Rep.  412,  21  N.  E.  907. 

5  Louisville,  N.  A.  &  C.  R.  Co.  v.  Flana- 
gan (1887)  113  Ind.  488,  3  Am.  St.  Rep. 
674,  14  N.  E.  370,  arguendo,  the  contract 
in  question  being  held  to  be  intra  vires. 
The  case  in  97  Indiana  was  not  referred  to. 

6  Franklin  Nat.  Bank  v.  Whitehead  (1897) 
149  Ind.  560,  39  L.R.A.  725,  63  Am.  St.  Rep. 
302,  49  N.  E.  592.  There  two  creditors  of 
the  Greenfield  Iron  &  Nail  Ck)mpany,  an  in- 
solvent corporation  for  which  a  receiver  had 
been  appointed,  filed  their  separate  inter- 
vening petitions,  claiming  that,  by  virtue  of 
L.R.A.191TA. 


certain  receipts  purporting  to  be  public 
warehouse  receipts,  issued  by  said  corpora- 
tion, they  had  liens  upon  a  large  portion  of 
the  property  of  said  corporation,  and  were 
entitled  to  have  the  same  set  apart  and 
applied  to  the  payment  of  their  claims. 
The  court  made  a  special  finding  of  facts, 
upon  which  conclusions  of  law  were  stated 
against  the  national  bank  and  the  creditors 
represented  hy  it,  and  judgment  against 
them  was  rendered  accordingly.  Two  con- 
tentions were  advanced  by  the  appellants, 
the  creditors.  In  the  first  place,  it  was 
urged  that  the  nail  company  was  estopped 
from  denying  that  it  was  a  warehouseman, 
and  that  it  held  as  such  the  nails  men- 
tioned in  the  receipts  subject  to  their  order. 
But  the  court  said:  '*If  the  nail  company 
could  be  estopped,  as  insisted  by  appellants, 
it  would  only  oe,  if  at  all,  when  appellants 
had  no  notice  or  knowledge  that  the  nail 
company  was  not  a  warehouseman,  and  was 
not  engaged  in  such  business,  and  had  no 
power  to  engage  in  such  business  or  issue 
warehouse  receipts,  hut  believed  in  good 
faith  that  it  was  engaged  in  such  business, 
and  had  the  power  to  do  so  and  issue  ware- 
house receipts,  and  that,  relying  upon  such 
facts,  they  accepted  the  receipts  and  made 
the  loan  on  the  faith  thereof.  .  .  .  Be- 
sides, they  were  hound  to  know  that,  under 
our  statutes,  a  corporation  organized  under 
the  law  for  the  incorporation  of  manufac- 
turing and  mining  companies  had  no  power 
to  carry  on  either  a  public  or  private  ware- 
house, or  issue  warehouse  receipts;  and  that 
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means  harmonious,  are  on  the  whole 
indicative  of  an  adoption  of  the  doc- 
trine that  an  action  may  he  maintained 
against  a  corporation  on  an  nltra  vires 
contract  by  a  party  who  has  performed 
it  on  his  side. 

In  all  the  cases  in  which  tho  subject 
has  been  considered  by  the  court  of  ap- 
peals, it  has  been  taken  for  granted  that 
that  doctrine  is  settled  law  in  this  state.'' 

82.  Iowa, 

An  early  decision  to  the  effect  that 
the  assenting  stockholders  of  the  cor- 
poration in  question  could  not  maintain 
an  action  to  prevent  it  from  paying 
notes  executed  by  it  for  a  debt  proceed- 
ed partly  upon  the  theory  that  the  rule 
as  to  ultra  vires  '^prevails  in  full  force 
only  where  the  contracts  of  corporations 
of  this  character  [i.  e.,  private]  remain 
wholly  executory.^*     Having  regard  to 


the  circumstances  involved  and  the  au- 
thorities cited,  it  is  apparent  that  this 
somewhat'  vague  statement  is  to  be  un- 
derstood as  importing  an  acceptance  of 
the  doctrine  of  estoppel,  and  the  decision 
has  been  occasionally  treated  in  later 
Iowa  cases  as  a  precedent  for  that  doc- 
trine. 

Subsequently,  the  doctrine  was  enun- 
ciated that,  ''where  an  ultra  vires  con- 
tract is  made,  and  performed  on  one 
side,  the  other  party  cannot  be  permitted 
to  enjoy  the  beneSts  received,  but  will 
be  required  in  a  proper  action  to  ac- 
count; in  other  words,  the  doctrine  of  a 
want  of  power  to  contract  cannot  be 
invoked  to  aid  a  party  to  perpetrate 
wrong  and  injustice."*  If  the  word  ''ac- 
count" is  to  be  construed  here  as  im- 
porting merely  that  either  party  to  an 
ultra  vires  contract  is  entitled  to  main- 
tain an  equitable  suit  for  an  account- 


a  public  warehouseman  had  no  authority  to 
issue  warehouse  receipts  on  his  own  prop- 
erty in  his  public  warehouse,  as  a  security 
for  his  own  debts  or  the  debts  of  others.'^ 
In  the  second  place,  it  was  argued  that,  if 
the  nail  company  was  not  authorized  to  be 
a  public  warehouseman,  and  had  no  right  to 
issue  public  warehouse  receipts  on  its  own 
property  to  secure  its  own  debts,  its  acts  in 
doing  so  were  merely  ultra  vires,  and  that, 
as  such  contracts  had  been  performed  by 
appellants  in  loaning  the  money,  the  com- 
pany could  not,  after  having  received  the 
benefits  of  the  contract,  avoid  such  ware- 
house receipts  on  the  ground  that  it  had 
exceeded  its  corporate  powers  in  issuing 
them.  But  the  court,  instead  of  stating 
whether  it  agreed  with  or  dissented  from 
the  doctrine  thus  urged,  merely  adverted  to 
the  conflict  of  judicial  opinion  with  respect 
to  it,  and  observed  that  what  had  already 
been  said  in  regard  to  the  nail  company  be- 
ing estopped  to  deny  that  it  was  a  ware- 
houseman and  had  the  power  to  issue  said 
receipts  and  hold  said  nails  for  appellants 
was  a  sufficient  answer  to  this  contention 
of  appellants.  The  court  added:  "As  we 
have  shown,  a  public  warehouseman,  wheth- 
er a  corporation  or  an  individual,  cannot 
issue  a  public  warehouse  receipt  on  his  own 
property  in  such  warehouse,  as  security  for 
his  own  debts  or  the  debts  of  others,  and 
such  receipt,  if  issued,  creates  no  lien  on 
such  property.  The  rule  urged  cannot  there- 
fore apply  to  this  case,  even  if  it  were  con- 
ceded that  the  nail  company  was  authorized 
by  law  to  engage  in  the  business  of  public 
warehouseman,  and  was  actually  engaged  in 
such  business.  Besides,  the  doctrine  urged 
does  not  apply  to  contracts  where  the  same 
are  forbidden  by  statute  or  are  contrary  to 
publte  policy.  State  Bd.  of  Ajri.  v.  Citi- 
zens' Street  R.  Co.  (1874)  47  fnd.  411,  17 
Am.  Rep.  702.^'  This,  it  was  pointed  out, 
was  the  character  of  the  contract  in  ques- 
tion. 
L.R.A.1917A. 


7  In  Bedford  Belt  R.  Co.  v.  McDonald 
(1896)  17  Ind.  App.  492,  60  Am.  St.  Rep. 
172,  46  N.  £.  1022,  an  action  to  recover  for 
medical  services  rendered  to  an  injured  serv- 
ant, the  court  said:  ''The  general  rule  is 
that,  where  a  private  corporation  has  en- 
tered into  a  contract  not  immoral  in  itself 
and  not  forbidden  by  any  statute,  and  it 
has  been  in  good  faith  fully  performed  by 
the  other  party,  the  corporation  will  not  be 
heard  on  a  plea  of  ultra  vires.'' 

See  also  Flint  &  W.  Mfg.  Co.  v.  Kerr- 
Murray  Mfg.  Co.  (1899)  24  Ind.  App.  366, 
56  N.  E,  868  (arguendo) ;  Wittmer  Lumber 
Co.  V.  Rice  (1900)  23  Ind.  App.  586,  66  N. 
E.  868  (guaranty) ;  Chicago,  I.  &  L.  R.  Co. 
V.  Southern  Indiana  R.  Co.  (1904)  38  Ind. 
App.  234,  70  N.  E.  843  (doctrine  recognized, 
but  its  applicability  denied,  for  the  reason 
that  the  contract  in  question  was  illegal, 
and  not  merely  ultra  vires) ;  Breinig  v. 
Sparrow  (1907)  39  Ind.  App.  455,  80  N.  E. 
37  (where  it  was  laid  down  with  regard  to 
a  contract  of  partnership  that,  "if  a  cor- 
poration makes  a  contract  which  is  merely 
ultra  vires,  and  not  illegal,  and  others  have 
thereby  been  induced  to  expend  money,  the 
corporation  will  be  bound  by  its  contract") ; 
State  L.  Ins.  Co.  v.  Nelscm  (1910)  46  Ind. 
App.  187,  92  N.  E.  2  (arguendo) ;  Hunting- 
ton Brewing  Co.  v.  McGrew  (1916)  —  Ind. 
App.  — ,  112  N.  E.  534  (subscription  to  fund 
raised  for  the  purpose  of  inducing  factories 
to  locate  their  business  in  a  town). 

low^a. 

1  Thompson  v.  Lambert  (1876)  44  Iowa, 
239. 

«Twi8S  V.  Guaranty  Life  Asso.  (1893)  87 
Iowa,  733,  43  Am.  St  Rep.  418,  55  N.  W.  8 
(action  on  insurance  policy).  This  state- 
ment was  quoted  in  the  recent  case,  Marsh- 
alltown  Stone  Co.  v.  Des  Moines  Brick  Mfg. 
Co.  (1910)  149  Iowa,  141,  126  N,  W.  100 
(suit  on  restrictive  covenant). 
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ing,  it  is  clear  that  this  statement  would, 
as  a  description  of  the  remedial  rights 
of  each  party,  be  appropriate  even  with 
respect  to  jurisdictions  in  which,  al- 
though no  action  can  be  brought  upon 
the  contract  itself,  a  claimant  may  ob- 
tain such  relief  as  may  be  open  to  him 
independently  of  the  contract.  But  the 
language  used  in  other  cases  shows  that 
the  theory  actually  adopted  in  this  state 
is  that  the  effect  of  performance  by  one 
of  the  parties  is  to  invest  him  with  the 
right  to  bring  an  action  upon  the  con- 
tract itself. 

When  affirmed  with  relation  to  the 
liability  of  the  corporation,  this  theory 
has  sometimes  been  enunciated  in  a  form 
sufficiently  general  to  be  expressive  of 
the  conception  that  it  is  applicable  both 
to  cases  in  which  the  object  of  the  ac- 
tion is  to  enable  the  corporation  to  re^ 
lieve  itself  from  the  obligations  of  the 
contract,  and  to  cases  in  which  the  other 


party  is  seeking  to  enforce  those  obli- 
gations.^ In  other  instances  the  lan- 
guage employed  distinctly  embodies  the 
narrower  conception  of  an  estoppel 
predicable  in  an  action  in  which  the 
corporation  is  the  party  defendant.^ 
But  as  both  types  of  statement  reflect 
precisely  the  same  view  with  regard  to 
the  effect  of  performance  by  the  party 
contracting  with  the  corporation,  it  is 
manifest  that,  so  far  as  regards  the 
footing  upon  which  his  remedial  rights 
are  determined,  it  is  for  practical  par- 
poses  immaterial  whether,  for  the  pur- 
poses of  a  given  decision,  the  controlling 
theory  is  assumed  to  be  that  which  is 
defined  by  the  former  type,  or  that  which 
is  defined  by  the  latter.*^ 

In  one  case,  where  the  action  was 
brought  on  a  contract  for  the  payment 
of  a  specified  sum  to  the  plaintiff  in  the 
event  of  his  being  permanently  disabled, 
the  special  ground  upon  which  recovery 


3  "A  corporation  cannot  retain  benefits  de- 
rived from  an  ultra  vires  contract,  and  at 
the  same  time  treat  the  contract  as  entire- 
ly void,  unless,  perhaps,  in  cases  where  the 
other  party  has  assisted  wilfully  in  putting 
it  beyond  the  power  of  the  corporation  to 
return  what  is  received  on  such  contract." 
Lucas  v.  White  Line  Transfer  Co.  (1886)  70 
Iowa,  641,  59  Am.  Rep.  449,  30  N.  W.  771 
(arguendo). 

The  corporation,  while  retaining  the  bene- 
fits of  its  contract,  cannot  escape  the  obli^ 
gations  thus  assumed  by  pleading  its  own 
offense  against  the  law.  Field  v.  Eastern 
Bidg.  &  L.  Asso.  (1902)  117  Iowa,  185,  90 
N.  W.  717  (action  held  to  be  maintainable 
for  amount  payable  on  certificate  of  stock 
which  contravened  a  prohibitory  statute). 

''A  corporation  cannot  rely  upon  the  doc- 
trine of  ultra  vires  to  relieve  itself  from  the 
consequences  of  a  contract  made  by  it  which 
is  fully  executed  by  the  other  party,  and 
which  is  not  expressly  prohibited  or  con- 
trary to  public  policy."  Fidelity  Ins.  Co.  v. 
German  Sav.  Bank  (1905)  127  Iowa,  591, 
103  N.  W.  958. 

"A  corporation  cannot  insist  on  its  own 
want  of  authority  to  enter  into  a  contract 
which  has  been  fully  executed  and  carried 
out  by  the  other  party  thereto."  Gavrison 
Canning  Co.  v.  Stanley  (1907)  133  Iowa, 
67,  110  N.  W.  171  (principle  of  estoppel 
applied  in  suit  based  on  theory  that  the 
company  was  entitled  to  repudiate  a  loan 
contract).  This  statement  was  quoted  in 
Vermont  Farm  Machinery  Co.  v.  De  Sota 
Co-op.  Creamery  Co.  (1909)  145  Iowa,  491, 
122  N.  W.  930  (action  to  recover  price  of 
articles  sold). 

4  "Where  the  consideration  for  its  agree- 
ment has  been  received,  a  corporation  is 
estopped  to  allege  its  want  of  power  to 
contract."  Field  v.  Eastern  Bldg.  &  L. 
Asso.   (1902)   117  Iowa,  185,  90  X.  W.  717. 

"Our  rule  is  that  the  plea  is  only  avail- 
L.R.A,1917A. 


able  where  the  contract  is  executory,  and 
that,  where  the  consideration  for  the  agree- 
ment has  been  received,  the  corporation  is 
estopped  to  allege  its  want  of  power  to 
contract."  Vermont  Farm  Machinery  Co.  v. 
De  Sota  Co-op.  Creamery  Co.  (Iowa)  su- 
pra (action  for  price  of  goods  sold). 

A  That  the  corporation  is  precluded  from 
relying  upon  the  ultra  vires  character  of  a 
contract,  after  it  has  been  executed  by  the 
other  party,  was  explicitly  laid  down  or 
taken  for  granted  in  the  following  cases,  be- 
sides those  already  cited:  Weber  v.  Bcott 
County  Agri.  Soc.  (1870)  44  Iowa,  239  (ac- 
tion by  stockholder  to  prevent  payment  of 
notes  and  mortgage);  Humphrey  v.  Pa- 
trons' Mercantile  Asso.  (1879)  50  Iowa,  607 
(borrowing  money  in  excess  of  authorized 
amount);  Keokuk  v.  Ft.  Wayne  Electric 
Co.  (1894)  90  Iowa,  67,  57  N.  W.  689  (no 
estoppel  predicable  under  the  given  circum- 
stances) ;  Church  v.  Johnson  Bros.  (1895) 
93  Iowa,  544,  61  N.  W.  916  (action  for 
commissions  on  sale  of  real  property  made 
by  request  of  bank) ;  White  v.  G.  W.  Mar- 
quardt  &  Sons  (1898)  105  Iowa,  145,  74 
N.  W.  930  (purchase  of  stock  of  another 
corporation);  Beach  v.  Wakefield  (1899)  107 
Iowa,  567,  76  N.  W.  688,  78  N.  W.  197 
(involving  priority  of  mortgage  relatively  to 
mechanics'  lien) ;  Cathcart  v.  Equitable  Mut. 
Life  Asso.  (1900)  111  Iowa,  471,  82  N.  W. 
964  (member  of  benevolent  society,  the  obli- 
gations of  which  had  been  taken  over  by  the 
defendant  under  a  consolidation  agreement, 
held  entitled  to  assert  his  rights  under  the 
agreement,  though  it  was  ultra  vires) ; 
Watts  V.  Equitable  Mut.  Life  Asso.  (1900) 
111  Iowa,  90,  82  N.  W.  441  (equitable  suit 
brought  on  certificate  of  life  insurance 
against  consolidated  company) ;  Garner  v. 
Mutual  F.  Ins.  Co.  (1901)  —  Iowa,  — ,  86 
N.  W.  289  (action  on  insurance  policy  cover- 
ing property  of  an  unauthorized  character) ; 
Schrimplin  v.  Farmers'  Life  Asso.  (1904)  123 
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waa  allowed  was  that  the  defendant  had 
incorporated  in  the  contract  an  article 
of  its  charter  which  on  its  face  purport- 
ed to  confer  tht  power  to  make  such  a 
payment,  and  that  by  so  doing  it  had 
estopped  itself  from  setting  up  the  de- 
fense of  ultra  vires,  irrespectively  of 
whether  its  officers  had,  in  respect  to  the 
contents  of  the  article,  made  a  mistake 
or  been  guilty  of  fraud.* 

The  rule  that  the  principle  of  estop- 
pel is  not  applicable  in  cases  where  the 
contract  upon  which  suit  is  brought 
belongs  to  the  expressly  prohibited  cat- 
egory was  affirmed  in  the  case  cited  be- 
low.'' 


S3.  Kansas. 

The  doctrine  accepted  in  this  state 
has  been  thus  stated:  "While  an  exec- 
utory contract  made  by  a  corporation 
without  authority  cannot  be  enforced, 
yet,  where  the  contract  has  been  execut- 
ed and  the  corporation  has  received  the 
benefit  of  it,  the  law  interposes  an  estop- 
pel, and  will  not  permit  the  validity  of 
the  contract  to  be  questioned."*  A  cir- 
cumstance which  renders  this  apparent 
conflict  of  views  the  more  singular  is 
that  the  suit  was  brought  on  a  negotiable 
instrument  of  which  the  plaintiff  was  a 
bona  fide  purchaser,  and  that  the  right 
to  recover  in  such  a  suit  has  been  rec- 


Iowa,  102,  98  N.  W.  613  (action  to  recover 
commiBsions  of  agent  under  contract  made 
with  insurance  company  whose  business  de- 
fendant had  purchased) ;  Traer  v.  Lucas 
Prospecting  Co.  (1904)  124  Iowa,  107,  99  N. 
W.  290  (principle  of  estoppel  applied  in 
stockholders'  suit  to  have  mortgages  de- 
clared void,  so  far  as  the  amount  secured 
exceeded  the  authorized  limits  of  indebted- 
ness); Wisconsin  Lumber  Co.  v.  Greene  & 
W.  Teleph.  Co.  (1904)  127  Iowa,  350,  69 
L.R.A.  968,  109  Am.  St.  Rep.  387,  101  N. 
W.  742  (action  on  agreement  to  repurchase 
company's  own  stock) ;  St.  John  v.  Iowa 
Business  Men's  BIdg.  &  L.  Asso.  (1907)  136 
Iowa,  448,  15  L.R.A.(N.S.)  503,  113  N.  W. 
S63  (guaranty  that  payments  requisite  for 
the  maturity  of  stock  should  not  exceed  a 
specific  number) ;  Bobzin  v.  Gould  Balance 
Valve  Co.  (1908)  140  Iowa,  744,  118  N.  W. 
40   (arguendo). 

In  Marshall  Field  Co.  v.  Oren  Ruffcorn  Co. 
<1902)  117  Iowa,  157,  90  N.  W.  618,  where 
the  action  was  brought  upon  promissory 
notes,  the  defendant  pleaded  that  its  in- 
debtedness at  the  time  they  were  executed 
exceeded  that  permitted  by  its  articles  of 
incorporation.  But  the  answer  also  showed 
that  this  indebtedness  was  incurred  for 
goods  which  the  defendant  had  received. 
Held,  that  it  was  estopped  from  entering 
the  plea  of  ultra  vires,  and  that  the  argu- 
ment that  recovery  must  be  had  on  the 
original  consideration  rather  than  the  new 
contract  or  obligation  executed  for  its  pay- 
ment must  be  rejected  in  view  of  previous 
decisions  of  the  court. 

In  Keokuk  v.  Ft.  Wayne  Electric  Co. 
(1894)  90  Iowa,  67,  57  N.  W.  689,  the  court 
quoted,  arguendo,  the  statement  in  Sedg- 
wick on  Statutory  and  Constitutional  Law, 
p.  90,  that  "a  party  who  has  had  the  bene- 
fit of  the  agreement  cannot  be  permitted, 
in  an  action  founded  on  it,  to  question  its 
validity.  It  would  be  in  the  highest  degree 
inequitable  and  unjust  to  permit  the  de- 
fendant to  repudiate  a  contract  the  fruits 
of  which  he  retains." 

In  Matt  v.  Roman  Catholic  Mut.  Pro- 
tective Soc.  (1886)  70  Iowa,  465,  30  N.  W. 
799  (action  on  a  beneficiary  certificate),  the 
contention  that  no  recovery  could  be  had 
because  the  contract  was  void  was  put  for- 
L.R.A.1917A. 


ward  by  counsel,  but  the  court  deemed  it 
unnecessary,  under  the  circumstances  of  the 
case,  to  discuss  the  point. 

In  Garrett  v.  Burlington  Plow  Co.  (1886) 
70  Iowa,  697,  59  Am.  Rep.  461,  29  N.  W. 
396,  and  Warfield,  H.  &  Co.  v.  Marshall 
County  Canning  Co.  (1887)  72  Iowa,  666, 
2  Am.  St.  Rep.  263,  34  N.  W.  467,  the  ratio 
decidendi  was  that  a  mortgage  given  to 
secure  the  loan  of  an  amount  which  ex- 
ceeded that  authorized  by  the  defendant's 
charter  was  not  void. 

In  Peatman  v.  Centerville  Light,  Heat  & 
P.  Co.  (1896)  100  Iowa,  245,  69  N.  W.  641, 
following  Heuer  v.  Carmichael  (1891)  82 
Iowa,  290,  47  N.  W.  1034,  the  effect  of  the 
decision  was  that  a  debt  exceeding  the  au- 
thorised amount  was  valid  to  the  extent  of 
the  consideration  received. 

•  Binder  v.  National  Masonic  Acci.  Asso. 
(1905)   127  Iowa,  26,  102  N.  W.  190. 

7  Mutual  Guaranty  F.  Ins.  Co.  v.  Barker 
(1899)  107  Iowa,  143,  70  Am.  St.  Rep.  149, 
77  N.  W.  868  (action  against  assignee  of 
insurance  company). 


1  Sherman  Center  Town  Co.  v.  Morris 
(1890)  43  Kan.  282,  19  Am.  St.  Rep.  134,  23 
Pac.  569  (purchase  of  merchandise  creating 
an  indebtedness  exceeding  the  authorized 
amount). 

For  other  cases  in  which  this  doctrine  has 
been  recognized,  see  Sherman  Center  Town 
Co.  V.  Russell  (1891)  46  Kan.  382,  26  Pac. 
715  (contract  involving  creation  of  an  un- 
authorized amount  of  debt) ;  Sherman  Cen- 
ter Town  Co.  V.  Fletcher  (1891)  46  Kan. 
524,  26  Pac.  951  (action  for  money  prom- 
ised in  consideration  of  the  plain tiiT's  re- 
moving his  business  to  a  new  town  laid 
out  by  defendant) ;  Alexandria,  A.  &  F.  S. 
R.  Co.  V.  Johnson  (1897)  58  Kan.  183,  48 
Pac  847  (agreement  to  pay  costs  of  survey 
of  railroad) ;  Hanna  v.  Chicago,  R.  I.  &  P. 
R.  Co.  (1913)  89  Kan.  503.  132  Pac.  154 
(action  for  damages  caused  by  delay  in 
forwarding  telegram)  j  Arkansas  Valley 
Town  &  I^nd  Co.  v.  Lincoln  (1895)  56  Kan. 
146,  42  Pac.  706  (guaranty);  Bankers' 
Union  v.  Crawford  (1903)  67  Kan.  449,  100 
Am.  St.  Rep.  465,  73  Pac.  79  (con.solidation 
of  fraternal  associations;  applicability  of 
doctrine  denied  under  the  circumstances). 
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ognized  even  by  some  of  the  courts  which 
reject  the  principle  of  estoppel  with  re- 
gard to  other  kinds  of  transactions. 

S3a,  Kentucky, 

In  an  early  case  in  which  the  defend- 
ant, a  corporation  prohibited  from  issu- 
ing bills,  notes,  or  checks  as  currency, 
or  exercising  any  of  the  powers  of  a 
bank,  was  held  liable  for  the  amount 
claimed  by  the  plaintiff  for  work  per- 
formed in  engraving  their  bank  bills, 
the  ratio  decidendi  was  that,  even  if 
their  object  was  to  use  these  bills  il- 
legally, and  in  the  illegal  exercise  of 
banking  powers,  they  should  be  held 
"responsible  in  damages  for  a  breach  of 
their  assumpsit  to  strangers  who  may 
be  presumed  to  be  ignorant  of  their  pow- 
ers, by  which  they  engaged  their  services 
and  induced  them  to  expend  their  labor, 
time,  and  means  at  their  instance  and 
for  their  benefit."^  As  the  contract  here 
performed  was  entirely  dissociated  from 
the  ultra  vires  acts  of  the  bank,  this 
decision  would  doubtless  be  approved 
by  every  court,  whatever  may  be  its 
general  views  with  regard  to  the  effect 
of  performance  upon  the  remedial  rights 
of  the  claimant.  But  the  statement  con- 
cerning the  plaintiff's  presumptive  ig- 
norance of  the  corporate  powers  is 
plainly    inconsistent    with    the    modern 


theory  upon  that  subject.  See  §  2,  su- 
pra. 

In  what  seems  to  be  the  next  relevant 
case,  it  was  apparently  assumed  that  a 
corporation  which  has  been  benefited  by 
the  performance  of  a  contract  is,  as  a 
general  rule,  precluded  from  availing 
itself  of  the  plea  of  ultra  vires.  But, 
in  an  action  by  a  railway  company  to 
recover  upon  an  agreement  entered  into 
by  a  literary  society  to  make  a  subscrip- 
tion in  aid  of  the  construction  of  a 
railway,  the  facts  that  the  railroad  com- 
pany had,  at  great  expense,  complied 
with  its  part  of  the  contract,  and  that 
the  property  of  the  society  had  been 
enhanced  in  value  by  the  building  of  the 
road,  were  held  not  to  estop  the  society 
from  pleading  ultra  vires,  because  the 
benefits  received  were  not  peculiar  to 
the  society,  but  were  shared  in  common 
with  the  whole  community.*  It  seems 
doubtful  whether  the  rather  refined  dis- 
tinction here  taken  would  meet  with 
general  approval. 

In  a  later  case,  where  the  actual  point 
involved  was  whether  priority  as  against 
ordinary  creditors  should  be  accorded  to 
a  claim  against  an  insolvent  bank  in  re- 
spect to  a  secured  loan  of  an  amount 
exceeding  that  which  was  permitted  by 
the  articles  of  incorporation,  the  court 
thus  stated  its  views:  ''Were  this  ques- 


In  Blue  Rapids  Opera  House  Co.  v.  Mer- 
cantile Bldg.  &  L.  Asso.  (1898)  69  Kan. 
778,  53  Pac.  761,  the  Opera  House  Company, 
in  order  to  obtain  a  loan  for  the  purpose  of 
erecting  an  opera  bouse,  became  a  share- 
holder in  a  building  and  loan  aesociation, 
and  executed  a  bond  and  mortgage.  In  a 
suit  to  foreclose  the  mortgage,  the  mort- 
gagor contended  that  its  officers  were  with- 
out power  to  effect  the  loan  by  taking  stock 
in  the  building  and  loan  association,  but  the 
court  said:  "Whatever  may  have  been  the 
powers  of  the  officers  of  the  opera  house 
company  in  this  respect,  the  defense  of  ultra 
vires  is  not  available  to  the  company.  The 
contract  has  been  in  good  faith  fully  per- 
formed by  the  other  party,  the  money  has 
been  paid,  and  the  opera  house  company  has 
had  the  full  benefit  of  the  payment  and  the 
performance  of  the  contract.  The  law  now 
interposes  an  estoppel,  and  will  not  permit 
the  validity  of  the  loan  contract  to  be 
questioned." 

In  Cooper  v.  First  Nat.  Bank  (1888)  40 
Kan.  5,  18  Pac.  937,  an  action  to  recover 
the  value  of  goods  surrendered  to  the  de- 
fendant, the  mortgagee  thereof,  the  ground 
upon  which  the  court  rejected  the  conten- 
tion that,  because  the  deiPendant  was  a  na- 
tional bank,  it  had  no  right  to  take  this 
property  and  agree  to  turn  back  the  pro- 
ceeds to  plaintiff,  was  thus  stated:  '^The 
bank  took  the  property  to  secure  its  own 
L.R.A.1917A. 


claim;  it  was  all  personal  property,  and 
was  not  of  more  than  twice  the  value  of 
the  claim  to  be  secured;  it  received  the  prop- 
erty, secured  its  own  claim,  and  then  re- 
fused to  account  for  the  balance.  We  think, 
if  it  had  the  power  to  take  the  property 
and  secure  its  own  claim,  it  ought  to  have 
the  power  to  pay  back  the  balance  to  plain- 
tiff. It  would  be  a  very  strange  proposition 
of  law  for  the  bank  to  receive  property  upon 
a  chattel  mortgage  or  an  agreement  to  se- 
cure its  own  claim,  and  not  be  compelled  to 
account  for  any  balance  remaining  after  its 
own  claim  was  satisfied."  This  case,  it 
will  be  observed,  was  decided  two  years  be- 
fore the  earliest  of  those  in  which  the  prin- 
ciple of  estoppel  was  formally  propounded. 
The  facts  seem  to  have  been  such  as  to 
bring  it  within  the  scope  of  that  principle. 

Kentucky. 

1  Underwood  v.  Newport  Lyceum  (1844) 
6  B.  Mon.  129,  41  Am.  Dec.  260.  This  case 
has  sometimes  been  cited  as  an  authority 
for  the  doctrine  of  estoppel.  See,  for  ex- 
ample, Union  Gold  Min.  Co.  v.  Rocky  Moun- 
tain Nat.  Bank  (1873)  2  Colo.  248.  But 
this  is  manifestly  an  erroneous  view  as  to 
its  purport.  In  fact,  it  was  decided  before 
that  doctrine  had  been  propounded  by  any 
court. 

« Louisville  &  N.  R.  (^.  v.  Literary  Soc. 
(1890)  11  Ky.  L.  Rep.  861  (abstract). 
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tion  between  the  eorporation  and  the 
bank,  there  would  be  little  diffiealty. 
In  this  ease  it  appears  that  the  money 
was  actually  received  by  the  eompany 
and  used  in  its  business,  and  the  eom* 
pany  would  be  estopped  from  refusing 
to  make  restitution  of  that  whereof  it 
had  received  the  benefit/"  The  affirma- 
tion of  the  doctrine  thus  enounced  had 
reference  to  proceedings  of  an  equitable 
nature.  But  in  later  cases  the  principle 
of  estoppel  has  been  recognized  with 
respect  to  actions  at  law  al8o> 

In  a  very  recent  case,  in  which  the 
actual  point  involved  was  the  eifect  of 
the  assent  of  all  the  stockholders  of  the 
defendant  eorporation  to  the  execution 
of  the  notes  and  mortgage  upon  which 


suit  was  brought,  the  court  laid  it  down 
that,  "where  a  contract  is  ultra  vires, 
and  does  not  conflict  with  any  interest  of 
the  state,  and  is  not  against  any  prin- 
ciple of  public  policy,  and  where  only  the 
interests  of  the  stockholders  are  in- 
volved, the  eorporation  cannot  rely  upon 
this  defense,  nor  can  it  be  made  to  do  so 
by  the  stockholders  when  all  of  them 
consented  for  the  contract  to  be  made."* 

S4.  JLouMana, 

An  acceptance  of  the  principle  of  an 
estoppel,  as  based  upon  the  receipt  of 
the  benefits  of  a  contract,  is  distinctly 
indicated  by  the  language  used  in  the 
three  eases  cited  below.^ 

In  a  case  of  later  date  than  any  of 


«  Bell  &  C.  Co.  V.  Kentucky  Glass  Works 
Co.  (1899)  106  Ky.  7,  50  S.  W.  2.  The 
court  quoted  4  Thomp.  Corp.  §  5705.  The 
decision,  which  was  adverse  to  the  mort- 
gagee bank,  was  founded  upon  the  considera- 
tion that  it  knew  that  the  legal  limits  of 
the  mortgagor's  indebtedness  were  being  ex- 
ceeded, while  the  other  creditors  had  no  such 
knowledge,  and  that  this  put  them  in  an 
entir^y  different  position.  '"What  we  held 
is  that  neither  of  the  participants  in  a 
contract  forbidden  by  law  is  in  as  good  a 
position  as  third  person  not  so  participat- 
mg."  The  court  approved  an  earlier  case 
which  involved  somewhat  similar  facta 
(First  Nat.  Bank  v.  D.  Kiefer  Mill.  Co. 
(1893)  95  Ky.  97,  23  S.  W.  675),  where  the 
claim  of  an  assignee  for  the  benefit  of  cred- 
itors was  held  to  be  prior  in  respect  to  that 
P^'^iiS"*?*  *  creditor's  claim  whidi  repre-    ^        ^j       ^^^  ^^^  ^,^^^^4  y^     taxpayers 

•*°i!^  **i?*  *™*"^-''7*r  ^^J!!fjf^^*    to  procure  a  declaration  that  a  spec&l  tax 
ceeded  the  sum  which  the  msolvent  corpo-         *^  *^ 

ration  was  authorized  to  borrow.    See  also 

Citizens'  Bank  v.  Bank  of  Waddy   (1907) 

126  Ky.  169,  11  L.R.A.(N.S.)  698,  128  Am. 


paid  over  to  plaintiff  in  discharge  of  a  debt 
owed  by  the  seller  to  the  plaintiff. 

s  Lincoln  Court  Realty  Co.  v.  Kentucky 
Title  Sav.  Bank  &  T.  (5o.  (1916)  169  Ky. 
840,  185  S.  W.  156. 

Lonlslanm. 

lln  Canal  &  C.  R.  Co.  v.  St.  Charles 
Street  R.  Co.  (1892)  44  La.  Ann.  1069, 
11  So.  702,  where  the  action  was  brought 
to  recover  the  amount  stipulated  to  be  paid 
for  running  the  defendant's  cars  over  the 
tracks  of  uie  plaintiff,  the  court  observed: 
"In  the  actual  undisturbed  possession  of 
the  right  conveyed  by  the  contract, — ex- 
ercising it  everyday, — it  is  difficult  to  see 
how  the  defendant  can  plead  that  the  con- 
tract was  ultra  vires." 

In  Atkins  v.  Shreveport  &  R.  River  Valley 
R.  Co.  (1902)  106  La.  568,  31  So.  166,  where 


St.  Rep.  282,  103  S.  W.  249. 

*In  Greene  v.  Middlesborough  Town  & 
Lands  Co.  (1905)  121  Ky.  355,  89  S.  W.  228, 
11  Ann.  Cas.  888,  it  was  observed  with  re- 
gard to  a  guaranty:  "If  the  guarantying 
company  received  a  valuable  consideration 
for  the  ultra  vires  act,  it  would  have  to 
sm-render  what  it  had  thus  unlawfully  ob- 
tained; but  this  record  shows  by  the  un- 
dented allegations  of  appellant's  petition 
that  the  Investment  Company^s  stock  was 
never  of  any  value,  and  the  evidence  shows 
that  these  worthless  shares  have  lon^  since 
been  returned  to  the  corporation  which  is- 
sued them,  so  that,  as  a  matter  of  fact,  the 
Middlesborough  Town  Company  has  never 
received,  and  is  not  now  retaining,  any- 
thing of  value  belonging  to  the  Investment 
Company  of  Middlesborough." 

See  also  Albin  CJo.  v.  Com.  (1908)  128  Ky. 
205,  108  S.  W.  299,  where  it  was  held  that 
the  defense  of  ultra  vires  was  not  available 
to  a  company  sued  on  notes  given  for  the 
purchase  price  of  a  business  and  the  con- 
tracts appertaining  thereto,  with  the  upder- 
Btanding  that  they  were  to  be  collected  and 
L.R.A.1917A,  68 


voted  in  aid  of  the  defendant  company  had 
been  forfeited  by  reason  of  its  nonperform- 
anee  of  one  of  the  conditions  of  the 
grant,  the  court  held  that  the  undertaking 
in  question  was  within  the  charter  powers 
of  the  defendant,  but  added:  "If  this 
stipulation  of  the  contract  was  not  intra 
vires,  it  does  not  lie  in  the  mouth  of  defend- 
ant company  to  set  this  up  as  defense. 
A  railway  company  accepting  a  county 
subscription  as  made  by  the  county  accepts 
it  as  tendered  by  the  county,  with  all  of 
its  terms  and  conditions,  and  ia  estopped 
from  contending  that  such  terms  and  con- 
ditions are  voia  and  unreasonable." 

In  Lyon  Bros.  &  Co.  v.  Stem,  Kenney  & 
Boze  (1903)  110  La.  473,  34  So.  641,  the 
syllabus  prepared  by  the  court  is  as  follows: 
"Where  a  corporation  executes  and  records 
a  bond  as  auctioneer,  and  solicits  business 
as  such,  and  receives  goods  as  such  to  be 
sold  and  proceeds  accounted  for,  in  a  suit 
against  the  corporation  and  the  surety  on 
the  bond  for  the  price  of  the  goods,  the 
defendants  will  not  be  permitted  to  urge 
that  the  corporation  could  not  be  an 
auctioneer  under  the  law,  and  was  not  such 
in  fact.  They  are  estopped  from  setting  up 
the  defense." 
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these,  where  an  action  on  a  guaranty 
was  held  not  to  be  maintainable,'  the 
authority  relied  on  was  a  general  state- 
ment of  the  Federal  Supreme  Court 
concerning  the  nonenforceability  of  ul- 
tra vires  contracts.'  But  as  no  allusion 
was  made  to  the  circumstance  that  in 
the  case  cited  the  principle  of  estop- 
pel was  distinctly  repudiated,  it  would 
scarcely  be  justifiable,  in  view  of  the 
earlier  decisions  already  mentioned,  to 
infer  that  the  approval  of  the  court  ex- 
tended to  that  repudiation  also.  On  the 
facts,  the  case  is  in  harmony  with  sev- 
eral others  in  which  various  courts  have 
refused  to  allow  recovery  upon  a  guar- 
anty or  similar  contract,  unless  it  is 
shown  that  some  specific  ^benefit  was  re- 
ceived, or  specific  detriment  incurred,  by 
the  guarantor.    See  §  46,  supra. 

85.  Maine. 

In  the  earliest  case  which  bears  upon 
the  subject  of  this  monograph,  it  was 
held  that  an  action  could  not  be  main- 
tained upon  an  insurance  policy  of  a 
description  not  authorized  by  the  de- 
fendant's charter.^  For  the  purposes  of 
this  decision  the  court  evidently  assumed, 
witho.  .  expressly  declaring,  that  the 
defense  of  ultra  vires  was  available,  ir- 
respective of  whether  the  contract  had 
or  had  not  been  performed  by  the  plain- 
tiff. 

A  somewhat  later  case  in  which  a 
railroad  company  was  declared  to  be 
liable  for  the  nonperformance  of  a  spe- 
cial contract  for  the  deliver^'  of  goods 
beyond  its  own  line  was  based  upon  the 
ground  that  the  contract  was  intra  vires, 
and  not  upon  the  ground  that  it  had 
been  executed  by  the  consignor."  But 
a  recognition  of  the  principle  of  an 
estoppel  seems  to  be  indicated  by  the 
remark  that,  "though  the  company  might 


^  have  had  no  special  authority  by  their 
charter  to  make  such  contracts,  and 
could  perhaps  have  been  enjoined  or 
restrained  from  doing  it  by  proper  pro- 
ceedings,  they  could  not  plead  such  want 
of  authority  against  persons  so  contract- 
ing with  them." 

In  another  case  the  argument  that 
recovery  should  be  allowed  on  the 
ground  that,  "when  a  contract  has  been 
executed,  in  whole  or  in  part,  and  the 
corporation  has  thereby  received  a  bene- 
fit, a  recovery  may  be  had  by  the  other 
contracting  party  to  the  extent  of  the 
benefit  thus  conferred,  notwithstanding 
the  contract  was  ultra  vires,"  was  de- 
clared to  be  sufficiently  answered  by  the 
fact  that  the  defendant  had  not  received 
any  benefit.'  But,  as  the  conclusions  of 
the  court  with  regard  to  this  aspect  of 
the  case  were  summed  up  in  the  state- 
ment that  there  was  "absolutely  nothing 
on  which  a  quantum  meruit  or  a  quantum 
valebat  claim  could  be  sustained,"  it  must 
have  considered  itself  to  be  diseussing 
simply  the  question  whether  there  was 
any  basis  upon  which  relief  could  be 
granted  independently  of  the  contract. 
In  this  point  of  view  the  case  may  not 
unreasonably  be  regarded  as  showing  by 
implication  that  the  principle  of  an 
estoppel  was  assumed  to  be  inapplicable 
under  the  given  circumstances.  On  any 
other  supposition  it  is  difficult,  if  not 
impossible,  to  account  for  the  omission 
both  of  court  and  counsel  to  advert  to  a 
phase  of  the  case  which  was  directly 
suggested  by  the  evidence. 

That  the  fact  of  the  claimant's  having 
executed  the  contract  is  not  deemed  in 
this  state  to  operate  so  as  to  preclude 
the  corporation  from  pleading  ultra  vires 
in  an  action  on  the  contract  is  also  in- 
dicated by  some  observations  made, 
arguendo,   in   a   subsequent    case,*   and 


«  Robert  Gair  Co.  v.  Columbia  Rice  Pack- 
ing Co.  (1909)  124  La.  193,  50  So.  8. 

•  Central  Traiisp.  Co.  v.  Pullman's  Palace 
Car  Co.  (1890)  139  U.  S.  24,  36  L.  ed.  66, 
11    Sup.   Ct.    Rep.   478. 

Maine. 

1  Andrews  v.  Union  Mut.  F.  Ins.  Co. 
(1864)   37  Me.  256. 

8  Perkins  v.  Portland,  S.  &  P.  R.  Co. 
(1869)  47  Me.  573,  74  Am.  Dec.  507.  The 
<;ourt  disapproved  Hood  v.  New  York  &  N. 
H.  R.  Co.  (1853)  22  Conn.  602,  9  Am.  Neg. 
Cas.  149,  where  a  similar  contract  had  been 
treated   as   ultra   vires.     See   §   76,   supra. 

•  Franklin  Co.  v.  Twewiston  Inst,  for  Sav- 
ings  (1877)   68  Me.  43,  28  Am.  Rep.  9. 

4  Perkins  v.  Boothby  (1880)  71  Me.  97, 
where  the  actual  point  involved  was  the 
«xtent  of  the  authority  of  an  agent  of  the 
L.R.A.1917A. 


corporation  in  question.  After  referring 
to  the  doctrine  under  which  money  paid  in 
pursuance  of  an  illegal  contract  may  be  re* 
covered,  the  court  said:  "It  has  received  a 
wide  and  uniform  recognition  in  the  leading 
authorities.  .  .  .  *There  seems  to  be  no 
substantial  reason  whatever  for  not  extend- 
ing the  principle  here  involved  to  all  anal- 
ogous cases.  If  liable  in  one  case,  why 
should  not  a  corporation  be  always  liable 
to  refund  the  money  or  property  of  a  person 
which  it  has  obtained  improperly  and  with- 
out consideration,  or,  if  unable  to  return  it, 
to  pay  for  the  benefit  obtained  thereby  ?  To 
say  that  a  corporation  cannot  sue  or  be  sued 
upon  an  ultra  vires  arrangement  is  one  thing. 
To  say  that  it  may  retain  the  proceeds 
thereof,  which  have  come  into  its  possession, 
without  making  any  compensation  whatever 
to  the  person  from  whom  it  has  obtained 
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also  from  the  g*eneral  rule  laid  down 
soon  afterward  with  respect  to  an  exe- 
cuted contract,  that,  ''in  cases  where 
there  is  an  entire  want  of  power  to  make 
a  particular  contract  under  any  circum- 
stances, or  for  any  purpose,  ...  all 
{the  cases]  concur  in  declaring  the  doc- 
trine of  ultra  vires  a  valid  defense,  even 
by  regular  business  corporations.  And 
such  contracts  cannot  be  made  valid  by 
ratification."^ 

The  doctrine  laid  down  in  the  latest 
case  in  which  the  court  has  had  occasion 
to  express  an  opinion  concerning  the 
effect  of  a  receipt  of  the  benefits  of  the 
contract  was  that  ''a  contract  made  by 
a  corporation  which  is  unlawful  and 
void,  because  beyond  the  scope  of  its 
corporate  powers,  does  not,  by  being 
carried  into  execution,  become  lawful 
and  valid."  The  fact  that  possession 
had  been  taken  and  retained  under  the 
lease  upon  which  the  claim  was  based 
was  declared  to  be  immaterial.* 

86.  Maryland, 

In  the  earliest  case  which  bears  upon 
the  subject  of  the  present  monograph, 


the  nonliability  of  a  corporation  for 
damages  resulting  from  its  negligence  in 
performing  a  contract  of  towage  was 
affirmed  upon  the  broad  ground  that  the 
contract  was  ultra  vires.  The  contention 
that  the  fact  of  its  having  entered  into 
the  contract  estopped  it  from  pleading 
ultra  vires  was  rejected.  "If,"  said  the 
court,  "the  corporation  is  estopped  from 
denying  its  power,  the  estoppel  operates 
with  like  effect  upon  those  who  contract 
with  them,  and  the  result  would  be 
that  no  matter  how  limited  the  design 
and  powers  of  a  corporation  may  appear 
in  its  charter,  practically  it  is  a  corpora- 
tion without  limitation  to  its  powers."  ^ 
The  phraseology  of  this  statement  in- 
dicates, it  is  apprehended,  that  the  court 
merely  intended  to  declare  that  the  mak- 
ing of  a  contract  is  not  an  act  which  will 
of  itself  create  an  estoppel,  and  not  to 
condemn  the  theory  that  an  estoppel  is 
predicable  from  the  circumstance  of  the 
execution  of  the  contract  by  the  claim- 
ant. In  subsequent  cases,  it  is  true,  the 
ruling  seems  to  have  been  treated  as  be- 
ing one  which  was  specifically  adverse 
to  that  theory.*  But  such  a  conception  of 


them,  is  something  very  different,  and 
savors  very  much  of  an  inducteraent  to  fraud* 
Green's  Brice'a  Ultra  Vires,  618."  It 
should  be  observed  that  the  list  of  cases 
which  were  cited  includes  some  in  which  the 
right  of  recovery  on  the  contract  itself 
was  affirmed;  e.  g.,  Bissell  v.  Michigan  S. 
&  N.  L-R.  Co.  (1860)  22  W.  Y.  258,  and 
State  Bd.  of  Agri.  v.  Citizens'  Street  R.  Co. 
(1874)  47  Ind.  407,  17  Am.  Rep.  702.  The 
irrelevancy  of  such  cases  as  precedents  for 
the  doctrine  laid  down  is  manifest;  but  the 
actual  scope  of  that  doctrine  is  sufficiently 
clear. 

6  Bailey  v.  Methodist  Episcopal  Church 
(1880)  71  Me.  472  (action  for  price  of 
materials  furnished). 

*  Brunswick  Gas  Light  Co.  v.  United  Gas, 
Fuel  &  Light  Co.  (1893)  85  Me.  532,  36 
Am.  St.  Rep.  385,  27  Atl.  525  (where  the 
defense  of  ultra  vires  was  raised  in  an  ac- 
tion by  a  corporation). 

Maryland. 

1  Pennsylvania,  D.  &  M.  Steam  Nav.  Co. 
T.  Dandridsre  (1836)  8  Gill  &  J.  248,  29 
Am.  Dec.   543. 

>In  Albert  v.  Saving  Bank  (1849)  1 
Md.  Ch.  407  (hypothecation  of  stock  to  se- 
cure loan),  the  defendant  bank  had  lent 
money  to  Jones,  one  of  its  directors,  in  con- 
sideration of  a  transfer  of  certain  stock 
which  he  held  as  trustee  of  the  plaintiff. 
In  a  suit  brought  for  the  annulment  of  the 
transfer,  Johnson,  C,  thus  commented  on 
the  Dandrid«je  Case:  "The  doctrines  an- 
nounced by  the  court  at  pages  318,  319,  and 
320  render  it  too  clear  for  controversy,  that 
•even  the  corporation  itself  may  avail  it- 
self of  the  want  of  authority  to  make  the 
L.R.A.1917A. 


contract  sought  to  be  enforced  against  it, 
though  it  has  received  and  enjoyed  the  con- 
sideration upon  which  it  was  made.  If, 
then,  a  suit  had  been  brought  by  the  bank 
against  Jones,  or  by  Jones  against  the 
bank,  upon  this  contract,  it  would  in  my 
judgment  have  been  competent  to  either  of 
the  defendants  under  such  circumstances  to 
deny  the  validity  of  the  contract,  as  for- 
bidden by  the  charter."  But  it  was  held 
that  the  plaintiff  could  hold  the  bank  liable 
for  the  value  of  the  stock.  The  judgment 
was  affirmed  in  (18.52)  2  Md.  159,  the  ratio 
decidendi  being  indicated  by  the  follow- 
ing remarks  of  the  supreme  court:  "It  is 
urged  that,  conceding  the  bank  had  no 
power  under  its  charter  to  make  the  loans 
to  Samuel  Jones,  and  to  receive  as  security 
for  the  same  an  hypothecation  of  the  stock, 
yet,  inasmuch  as  the  contract  has  been  ex- 
ecuted, it  is  now  too  late  to  object.  To 
this  reasoning  we  cannot  assent.  It  is  true 
Jones  might  be  estopped  from  denying  the 
legality  of  the  transaction,  but  it  does  not 
therefore  follow  that  the  rights  of  his  cestui 
que  trust  are  also  concluded  by  what  has 
been  done.  If  what  the  bank  did  was  il- 
legal, no  valid  defense  can  be  deduced  from 
it  against  the  party  who  has  been  injured  by 
its  acta.  .  .  .  What  Jones  did  was  a  wrong 
on  the  rights  of  the  appellants,  and  if  the 
bank,  in  contempt  of  Uie  limitation  im- 
posed upon  it  by  its  charter,  aided  him  in 
the  perpetration  of  the  fraud,  there  is  no 
reason,  either  of  public  policy  or  in  law, 
which  should  exempt  it  from  responsibility 
for  the  iniury  occasioned  by  its  co-operation. 
.  .  .  We  hold  that  a  corporation  has  no 
power  to  do   what   it  is   inhibited  by  its 
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its  purport  seems  to  be  warrantable  to 
this  extent  only,  that,  having  regard  to 
the  evidence  under  review,  the  decision 
was  essentially  inconsistent  with  the  the- 
ory. The  nature  of  that  inconsistency 
will  be  more  clearly  realized  if  we  ob- 
serve that  the  facts  in  evidence  were,  in 
so  far  as  the  claim  was  founded  on  a  con- 
tract, similar  to  those  discussed  in  the 
leading  New  York  case  in  which  an  ac- 
tion for  injuries  received  by  a  passenger 
was  held  to  be  maintainable,  although 
the  train  upon  which  he  was  traveling 
was  being  operated  in  a  state  in  which 
the  defendant  had  no  power  to  do 
business.*  In  this  point  of  view,  it  is 
submitted,  the  two  decisions  must  be 
regarded  as  reflecting  doctrines  which 
are  essentially  antagonistic.  However 
this  may  be,  it  is  at  least  clear  that  the 
doctrine  under  which  an  estoppel  cannot 


be  predicated  from  the  mere  fact  of 
performance  by  the  plaintiff  was  applied 
until  a  comparatively  recent  date.* 

A  change  in  the  position  of  the  court 
is  indicated  by  a  case  in  which  it  was 
laid  down,  with  reference  to  an  action 
brought  by  a  bank  on  a  promissory  note, 
that  the  defendant  could  not  be  ^'heard 
to  dispute  its  right  to  recover  on  the 
ground  that  it  exceeded  its  charter  rights 
in  discounting  the  note."  The  doctrine 
was  enunciated  that  '^it  is  inequitable 
to  permit  one  who  has  received  the  pro- 
ceeds and  benefit  of  the  contract  to 
repudiate  it  on  the  ground  that  the  cor- 
poration from  which  he  has  obtained 
the  benefit  had  no  power  to  make  the 
contract."*  This  decision  has  been 
treated  as  a  controlling  precedent  in 
several  subsequent  cases.*  The  opinion 
delivered  in  one  of  the  two   latest  of 


charter  from  doing,  and  if,  in  violation  of 
it,  injury  should  be  done  to  the  property 
of  a  third  party,  it  is  liable." 

In  Abbott  v.  Baltimore  &  R.  Steam  Pack- 
et Co.  (1850)  1  Aid.  Ch.  542,  the  earlier  case 
was  again  cited  by  the  chancellor  as  an 
aiithoritv  for  the  doctrine  laid  down  pre- 
viously \>j  him. 

In  Boyce  v.  Towsontown  M.  E.  Church 
(1876)  46  Md.  359,  an  action  of  assumpsit 
against  a  religious  corporation,  the  certifi- 
cate of  incorporation  was  defective  and  in- 
sufficient to  show  that  the  defendant  was  a 
corporation.  The  actual  point  determined 
was  that  the  fact  of  the  defendant's  having 
held  itself  out  as  a  corporation,  and  treated 
with  the  plaintiff  as  such,  did  not  estop  it 
from  denying  its  liability  as  a  corporation. 
But  it  will  be  advisable  to  quote  that  part 
of  the  opinion  in  which  the  court  reasoned 
from  the  analogy  of  the  Dandridge  Case: 
"Whilst  denying  its  capacity  upon  any  prin- 
ciple of  estoppel  to  make  contracts  ultra 
vires,  to  bind  itself,  it  would  not  be  con- 
sistent with  that  theory  to  recognize  its 
existence  ad  libitum,  according  to  the  con- 
duct of  the  parties  concerned.  Such  a  prin- 
ciple would  seem  to  affix  no  other  limit  to 
the  existence  of  the  corporation  de  facto, 
or  the  extent  of  its  power,  than  the  deal- 
ings of  the  parties,  through  the  recognition 
of  the  courts,  might,  upon  the  doctrine  of 
estoppel,  prescribe.  It  would  be  more  rea- 
sonable to  hold  corporations  to  their  con- 
tracts, though  ultra  vires,  of  which  they 
have  received  the  benefit,  or  to  prevent 
parties  who  have  contracted  with  them  and 
received  the  benefit  therefrom,  from  de- 
feating their  liability  on  the  ground  of  want 
of  power  in  the  corporation,  as  is  held  in 
quarters  of  high  authority  (see  note  and 
references  in  2  Kent,  Com.  351),  than  to  hold 
that  corporations  should  be  deemed  to  have 
existence,  because  they  had  so  held  them- 
selves out." 

aBissell  v.  Michigan  S.  &  N.  I.  R.  Cos. 
(1860)  22  N.  Y.  258.    See  §  95,  infra. 
L.R.A.1917A. 


4  The  decision  in  Lazear  v.  National 
Union  Bank  (1879)  52  Md.  78,  30  Am.  Rep. 
355,  that  a  bank  could  not  sue  on  a  note 
the  purchase  of  which  was  ultra  \ire8  is 
clearly  incon^stent  on  the  facts  with  the 
principle  of  estoppel. 

» United  German  Bank  v.  Katz  (1881) 
57  Md.  128.  The  court  said:  "It  does  not 
follow  .  .  .•  because  the  appellant  ex- 
ceeded its  legitimate  powers  m  procuring 
this  note  by  discounting  the  same,  that  re> 
covery  cannot  be  had.  If  he  received  the 
plaintiff's  money,  or  was  the  knowing  in- 
strument of  someone  else  doing  so,  he  ought 
not  to  escape  liability  to  pay  on  that 
ground.  .  .  .  Whether  he  received  the 
money  personally  or  not  la  immaterial, 
if,  by  his  procurement,  someone  else 
did  get  the  money  upon  the  faith  of 
what  he  did.  It  was  all  one  transaction." 
No  reference  was  made  to  the  Dandridge 
Case,  note  1,  supra,  or  to  the  doctrine  for 
which  it  has  been  regarded  as  an  authority. 
The  court  quoted  the  statement  in  Sedg- 
wick on  Statutory  &  Constitutional  Law, 
p.  73,  that  a  party  who  has  had  the  benefit 
of  a  contract  transcending  the  charter 
powers  o'f  a  corporation  "cannot  be  per- 
mitted to  question  its  validity,"  and  the 
statement  in  2  Potter's  Law  of  Corporations, 
663,  that  executed  contracts,  "by  the  plain- 
est rules  of  good  faith,  should  be  permitted 
to  stand."  The  following  comment  wag 
made  upon  this  case  in  Western  Maryland 
R.  Co.  v.  Blue  Ridge  Hotel  Co.  (1905)  102 
Md.  307,  2  L.R.A.(N.S.)  887,  111  Am.  St 
Rep.  362,  62  Atl.  361:  "The  form  of  recov- 
ery,  and  not  the  substantial  right  of  i^ 
covery,  was  the  thing  in  question  there. 
This  is  the  only  case  in  Maryland  to  which 
we  have  been  referred  in  which  a  recovery 
directly  upon  the  void  contract  has  been 
allowed  at  law.  " 

« In  General  German  Aged  People's  Home 
V.  Hammerbacker  (1886)  64  Md.  695,  64 
Am.  Rep.  782,  3  Atl.  678  (suit  for  specific 
performance),  the  decision  proceeded  upon 
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those  cases  whioh  belong  to  this  group 
leaves  some  iinoertainty  with  regard  to 
the  precise  extent  to  which  an  action  on 
the  contract  was  regarded  as  being  main- 
tainableJ  But,  as  the  other  proceeded 
avowedly  upon  the  ground  that  ultra 
vires  and  illegal  contracts  belong  to 
distinct  categories  in  this  respect,  that 
the  former  are  sometimes,  and  the  latter 


never,  enforceable,  and  as  this  differen- 
tiation was  justified  by  the  authority  of 
some  New  York  decisions  which  embody 
the  doctrine  of  an  estoppel  as  predicated 
from  the  enjoyment  of  the  benefits  of 
the  contract  by  the  party  against  whom 
the  claim  is  made,  it  may  be  assumed 
for  the  present  that  Maryland  is  now 
to  be  counted  among  the  jurisdictions 


the  giound  that,  even  though  the  corporation 
in  question  had  no  power  to  receiA'e  a  dona- 
tion of  land  from  a  certain  decedent,  the 
fact  that  the  ultra  vires  contract  had  been 
executed  by  the  corporation  rendered  it 
unafisailable  by  anyone  who^  like  the  de- 
fendant, claimed  the  property  through  the 
donor. 

In  Heironiinus  v.  Sweeney  (1896)  83  Md. 
146,  33  L.R.A.  99,  55  Am.  St.  Rep.  333,  34 
Atl.  823,  the  point  actually  decided  in  pro- 
ceedings for  the  distribution  of  the  assets 
of  a  corporation  was  that  the  shareholders, 
having  enjoyed  the  benefits  of  certain  mon- 
ey lent  by  special  depositors,  were  estopped 
from  alleging  that  the  contracts  of  deposit 
were  ultra  vires. 

In  Black  v.  First  Nat.  Bank  (1903)  96 
Md.  399,  54  Atl.  88,  where  the  action  was 
brought  upon  a  promissory  note  which,  as 
the  plaintiff  bank  alleged,  had  been  dis- 
counted by  it,  the  court  declared  that,  ''be- 
ing  an  executed  contract,  the  transaction 
was  one  upon  which  recovery  might  be  had, 
even  if  it  were  a  sale,  and  not  a  discount." 
In  Western  Maryland  R.  Co.  v.  Blue  Ridge 
Hotel  Ck>.  (Md.)  supra,  it  was  pointed  out 
that  the  declaration  in  this  case  ''contained 
the  common  counts,  as  well  as  a  special 
count  on  the  note,  and  the  recovery  by  the 
bank  might  be  properly  attributed  to  those 
counts,  even  if  the  note  had  been  held  to 
be  purchased  instead  of  discounted,  as  it 
was  held  to  be/'  But  this  method  of  ex- 
plaining the  decision  does  not  get  rid  of  the 
fact  that  the  earlier  case  cited  in  the  pre- 
ceding note  was  relied  upon  without  any 
qualification   as   an   authority. 

7  In  Western  Maryland  R.  Co.  v.  Blue 
Ridge  Hotel  Co.  (Md.)  supra,  the  actual 
point  determined  was  that  the  defendant,  a 
raihoad  company  whieh,  in  excess  of  its 
powers,  guaranteed  a  certain  amount  of 
dividends  on  the  stock  of  a  hotel  company, 
and  also  the  interest  on  bonds  issued  by  it, 
could  not  be  held  liable  in  an  action 
to  recover  for  a  year's  deficit.  The  ratio 
decidendi  was  that  there  was  Only  a  smgle 
count  in  the  declaration,  viz.,  one  upon 
the  void  contract,  and  that  "the  railroad 
company  never  received  from  the  hotel 
company,  either  directly  or  indirectly, 
any  money  or  property  whatever  under 
this  contract.  .  .  .  The  hotel  company 
has  paid  nothing,  and  parted  with  nothing 
under  this  contract,  and  is  therefore  under 
all  the  authorities  without  any  right  of 
action.'*  This  statement  is  apparently  sus- 
ceptible of  the  construction  that,  in  the 
opinion  of  the  court,  an  action  might  have 
been  maintained  upon  the  contract  itself, 
L-R,A.1917A. 


if  the  railroad  company  had  in  point  of  fact 
received  some  specific  benefit  from  the  trans- 
action. But  the  tenor  of  its  argument  and 
the  authorities  upon  which  it  relied  would 
seem  rather  to  indicate  that  its  actual  posi- 
tion was  that  the  relief  to  which  the  plain- 
tiff might  in  its  view  have  been  entitled, 
if  the  situation  had  been  different  in  re- 
spect to  the  particular  element  adverted  to, 
would  have  been  obtainable  only  in  a  pro- 
ceeding based  upon  a  claim  of  such  a  char- 
acter that  it  could  be  enforced  independent- 
ly of  the  contract.  Among  the  cases  cited 
were  Thomas  v.  West  Jersey  R.  Co.  (1879) 
101  U.  S.  71,  25  L.  ed.  950,  and  Central 
Transp.  Co.  v.  Pullman's  Palace  Car  Co. 
(1890)  139  U.  S.  24,  36  L.  ed.  65, 11  Sup.  Ct. 
Rep.  478,  which  are  certainly  adverse  to  the 
theory  that  an  action  is  maintainable  up- 
on the  contract.  The  court  also  quoted  the 
following  statement  of  Judge  Thompson  in 
10  Cyc.  1166:  ''The  great  mass  of  judicial 
authority  seems  to  be  to  the  effect  that 
where  a  private  corporation  has  entered 
into  a  contract  in  excess  of  its  granted 
powers,  and  has  received  the  fruits  or  bene- 
fits of  the  contract,  and  an  action  is  brought 
against  it  to  enforce  the  obligation  on  its 
part,  it  is  estopped  from  setting  up  the 
defense  that  it  had  no  power  to  make  the 
contract."  But  the  court  explained  this 
passage  as  meaning  that  the  fruits  or  bene- 
fits of  the  contract  must  have  been  received 
from  the  other  contracting  party,  and  not 
from  outside  parties,  and,  in  confirmation  of 
its  construction,  refers  to  the  language  of 
the  same  writer  on  page  1156  of  Cyc,  where 
he  announces  the  general  rule  that,  'Vhere 
money  has  been  paid  or  property  transferred 
to  a  corporation  under  a  contract  which  is 
not  malum  in  se,  the  party  receiving  may 
be  made  to  refund  to  the  party  from  whom 
it  has  received  the  value  of  that  which  it 
has  actually  received,  and  to  this  end  he 
may  maintain  against  the  corporation  the 
equitable  common-law  action  for  money  had 
and  received."  But  an  examination  of  these 
two  passages  shows  that  they  do  not  relate 
to  the  same  situations.  In  the  first,  the 
learned  author  is  stating  the  doctrine  held 
by  a  large  number  of  courts,  that  a  part;^ 
to  an  ultra  vires  contract  who  has  executed 
it  may  enforce  the  corresponding  obligation 
by  which  the  other  party  is  bound  imder  the 
terms  of  the  contract  itself.  The  source 
from  which  the  benefits  must  be  received 
is  in  nowise  involved  in  a  statement  of  this 
rule,  and  he  does  not  advert  to  this  point  at 
all.  In  the  second  passage,  he  is  referring 
to  the  wholly  distinct  do^rine,  accepted  by 
nearly  all   courts,   which   declares   that   a 
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in  which  that  doctrine  prevails,  and  that 
it  is  regarded  as  being  applicable  wheth- 
er the  action  is  brought  by  or  against 
the  corporation.*  In  some  cases  in 
which  the  defense  of  ultra  vires  has  been 
relied  upon,  the  right  of  recovery  was 
discussed  and  determined  with  reference 
to  the  rule  that  a  party  to  an  invalid 
contract  may,  generally  speaking,  dis- 
affirm it  and  recover  back  any  money 
which  may  have  been  paid  in  pursuance 
of  it.®  As  there  is  no  inconsistency 
between  the  rule  thus  applied  and 
the  doctrine  under  which  the  execution 
of  a  contract  by  the  other  party  does 
not  operate  so  as  to  estop  the  corpora- 
tion from  pleading  the  defense  of  ultra 
vires  (see  §  11  of  the  note  to  Crowder 
State  Bank  v.  JEtna  Powder  Co.  post, 
1037),  these  cases  do  not  of  themselves 
supply  any  definite  information  regard- 
ing the  position  of  the  court  in  respect 
to  that  doctrine. 

^7.  Maasach-usetts. 

In  the  earliest  case  which  calls  for 
notice,  the  liability  of  a  church  for  the 
repayment  of  a  loan  obtained  by  the 
rector  and  wardens  in  pursuance  of  a 
vote  of  the  proprietors  was  predicated 
upon  the  ground  that,  "if  the  debt  of 


which  the  note  is  evidence  was  incurred 
for  the  benefit  of  the  corporation,  which 
was  made  by  the  statute  to  represent  the 
church  or  the  proprietors,  and  the  money 
procured  actually  went  to  their  use,  they 
knowing  the  circumstances  under  which 
it  was  procured,  an  action  must  certain- 
ly lie  to  recover  that  money;  otherwise, 
manifest  wrong  and  injustice  would  be 
done."  ^  This  case  has  sometimes  been 
cited  as  an  authority  for  the  doctrine 
that  a  corporation  is  estopped  from 
pleading  ultra  vires  as  against  a  claim- 
ant who  has  performed  the  contract 
sued  on.*  But  it  is  submitted  that  this 
view  is  erroneous.' 

In  a  subsequent  case  the  right  to  re- 
cover against  a  bank  upon  a  special 
contract  which  provided  that  certain 
money  should  remain  on  deposit  for  a 
specified  time  was  denied  on  the  ground 
that  the  contract  violated  a  provision 
of  the  defendant's  charter  which  ex- 
pressly forbade  it  to  make  contracts 
for  the  "payment  of  money  at  a  future 
day  certain."  *  That  this  case,  although 
sometimes  cited  as  an  authority  for  the 
principle  of  estoppel,*^  has  no  real  bear- 
ing upon  that  principle,  seems  quite 
clear.  It  is  simply  one  of  those  cases 
which    were    decided    during    a    period 


party  to  an  invalid  contract  is  entitled  to 
recover  money  paid  under  it. 

•  In  Maryland  Trust  Co.  v.  National 
Mechanics'  Bank  (1906)  102  Md.  608,  63 
Atl.  70,  the  ground  upon  which  the  trust 
company  resisted  a  claim  made  by  the  bank 
for  insolvency  proceedings  was  that  the  con- 
tract in  question,  whicli  provided  for  the 
purchase  of  the  company's  own  stock  under 
an  arrangement  which  contemplated  a  "rig- 
ging of  the  market,''  was  both  illegal  and 
ultra  vires.  The  court  said:  "If  the  con- 
tract we  are  dealing  with  in  this  case  is 
open  to  the  objection  of  being  both  ultra 
vires  and  illegal,  the  discussion  will  be 
greatly  abbreviated  by  omitting  all  refer- 
ence to  the  ultra  vires  feature  as  a  distinct 
ground  of  invalidity,  and  by  confining  our- 
selves to  a  consideration  of  the  alleged  ille- 
gality. The  discussion  will  be  shortened  by 
putting  aside  the  mere  ultra  vires  character 
of  the  contract,  because  a  contract  simply 
ultra  vires  is  not  necessarily  unenforceable; 
it  may  be  enforced  under  certain  conditions, 
and  hence,  before  it  can  be  stricken  down  on 
that  ground  alone,  all  the  conditions  under 
which  it  may  be  upheld  must  be  eliminated, 
and  to  exclude  them  all  would  involve  a  pro- 
longed examination  and  analysis  of  numer- 
ous facts  and  a  minute  application  of  many 
legal  principles,  none  of  which  need  be  allud- 
ed to  at  all,  if  the  contract  is  void  by  reason 
of  its  illegality." 

9  Maryland   Hospital  v.   Foreman    (1868) 
29  Md.  624;  Lester  v.  Howard  Bank  (1870) 
33  Md.  558,  3  Am.  Rep.  211. 
L.R.A.1917A. 


MAsaachiuetta. 

1  Episcopal  Charitable  Soc.  v.  Episcopal 
ChvLTch  (1823)  1  Pick.  372. 

SSee,  for  example,  2  Thomp.  Corp.  2d  ed. 
§   2787,  note   17. 

S  The  court  distinctly  declared  that  "the 
church  or  proprietors  were  only  a  voluntary 
religious  society,"  and,  after  the  passage 
of  the  regulating  statute,  "could  make  con- 
tracts only  through  the  organs  appointed  by 
the  statute;  viz.,  the  rector,  wardens,  and 
vestry;  so  that  the  note  given  by  the  rector 
and  wardens  only,  under  a  vote  of  the  pro- 
prietors, would  bind  the  proprietors  only  as 
joint  contractors  associated  together  as 
partners,  and  not  as  a  corporation."  The 
contract,  therefore,  was  treated  as  one  the 
invalidity  of  which  consisted  in  the  fact 
that  it  had  not  been  entered  into  by  the  de- 
fendant in  the  manner  prescribed  by  the 
statute.  The  case  does  not  afford  any  in- 
dication as  to  what  the  position  of  the 
court  would  have  been  if  the  question  pre- 
sented had  been  the  effect  of  the  ultra  vires 
quality  of  a  corporate  contract  entered  into 
by  the  proper  agent,  and  not  one  defective 
by  reason  of  some  informality. 

4  White  y.  Franklin  Bank  (1839)  22  Pick. 
181.  For  the  other  phase  of  this  case, 
see  the  note  to  Crowder  State  Bank  v. 
^tna  Powder  Co.  post,  1026. 

5  See,  for  example,  2  Thomp.  Corp.  2d  ed. 
§  2787,  note  17. 


ANNOTATION— ULTRA  VIRES— ESTOPPEL  OF  CX>RPORATION. 


91S) 


when  all  ultra  vires  contracts  were  treat- 
ed  as  being  nonenforceable,  when  no 
distinction  in  this  respect  was  drawn 
between  executory  and  executed  con- 
tract s,  and  when  the  category  connoted 
by  the  expression  "ultra  vires"  was  uni- 
versally regarded  as  comprehending  both 
expressly  and  impliedly  prohibited  con- 
tracts. 

In  a  still  later  case,  in  which  the  ac- 
tion was  brought  under  a  special  statute 
for  the  recovery  of  damages  caused  by 
the  construction  of  certain  unauthorized 
works  on  a  railway  line,  the  railway 
company  was  held  to  be  estopped  from 
pleading  ultra  vires.*  This  decision  has 
been  cited  by  an  eminent  judge  as  a 
precedent  for  the  general  doctrine  that 
the  plea  of  ultra  vires  is  not  available 
in  an  action  brought  upon  a  contract 
which  the  plaintiff  has  performed  on 
his  sideJ  But  it  manifestly  has  no  bear- 
ing upon  the  eontracttial  liability  of  a 
corporation. 

In  a  subsequent  case  the  judgment  in 
favor  of  a  corporation  which  had  peti- 
tioned for  the  avoidance  of  insolvency 
proceedings  previously  instituted  against 
itself  and  an  individual,  as  parties,  was 
based  upon  the  ground  that  the  partner- 
ship was  ultra  vires.*  The  court  laid  it 
down  that  "those  who  deal  with  the  cor- 
poration must  take  notice  of  the  extent 
of  its  powers,  and  that  the  corporation 
is  legally  incapable  of  entering  into  the 
partnership."  The  enunciation  of  this 
doctrine  indicates  that,  if  the  ultra  vires 
character  of  the  contract  had-  been  in- 
terposed as  a  plea  in  the  insolvency  pro- 
ceeding, the  fact  of  its  having  been 
executed  by  the  moving  party  would  not 
have  been  r^arded  as  raising  an  estop- 
pel against  the  corporation. 

In  the  following  year  it  was  held,  in 
an  action  brought  against  the  defendant 
as  a  common  carrier  to  recover  damages 
for  goods  destroyed  by  fire  on  a  line 
which  it  had  leased  from  another  cor- 
poration, that,  as  it  was  in  the  actual 
possession  and  use  of  the  line,  without 


obstruction  from  the  lessor  or  the  com- 
monwealth, and  had  received  the  plain- 
tiff's property  under  an  agreement  that 
it  should  be  safely  kept  and  transported 
to  its  destination,  it  was  no  answer  to 
a  breach  of  that  agreement,  to  deny 
the  validity  of  its  own  contract  for  the 
use  of  the  road.  "An  innkeeper  might 
as  well  resist  the  claim  of  a  guest  for 
compensation  for  the  loss  of  his  luggage, 
by  suggesting  doubts  as  to  the  validity 
of  his  landlord's  title  to  the  inn  which  he 
hired."  •  The  extent  to  which  this  de- 
cision goes  is  merely  that,  where  a 
corporation  makes  a  contract  with  a 
stranger  in  relation  to  the  disposition 
of  property  of  which  it  is  in  control  by 
virtue  of  an  ultra  vires  contract  pre- 
viously entered  into  with  another  person, 
it  cannot  escape  liability  for  a  breach 
of  the  later  contract  by  pleading  the 
illegality  of  the  anterior  one.  Manifest- 
ly, therefore,  the  general  question  wheth- 
er an  estoppel  may  be  created  by  the 
execution  of  an  ultra  vires  contract  was 
not  involved.  A  few  years  later  the 
court  declined  to  express  any  opinion 
with  regard  to  that  question  in  a  case 
where  it  was  argued  that  the  defendant 
was  not  estopped  to  plead  ultra  vires  as 
a  defense  to  an  action  to  recover  com- 
mission for  certain  services.*® 

In  a  subsequent  case  it  was  held  that 
the  note  of  a  manufacturing  corporation 
in  the  hands  of  a  holder  in  good  faith, 
for  value,  who  took  it  before  maturity 
and  without  any  knowledge  that  the 
maker  had  not  received  full  considera- 
tion, could  be  enforced  against  the  cor- 
poration, although  it  was  made  as  an 
accommodation  note.**  The  ratio  deci- 
dendi was  that,  as  a  manufacturing 
corporation  had  the  power  to  make  a 
negotiable  promissory  note,  the  liability 
of  the  defendant  was  governed  by  the 
principle  that  "when  the  transaction  is 
not  the  exercise  of  a  power  not  con- 
ferred on  a  corporation,  but  the  abuse 
of  a  general  power  in  a  particular  in- 
stance, the  abuse  not  being  known  to 


•  Parker  v.  Boston  &  M.  R.  Co.  (1849) 
3  Cuah.  107,  50  Am.  Dec.  709. 

TCoTTistock,  Ch.  J.,  in  Bissell  v.  Michigan 
S.  &  N.  I.  R.  Cos.  (1860)  22  W.  Y.  258. 
See  §  95,  infra. 

•  Whittenton»  Mills  v.  Upton  (1858)  10 
Gray,  582,  71  Am.  Dec.  681. 

•  McCluer  v.  Manchester  &  L.  R.  Co. 
(1859)  13  Gray,  124,  74  Am.  Dec.  624. 

10  Brown  v.  Winnisimmet  Co.  (1865)  11 
Allen,  326.  The  court  remarked,  however, 
that  "the  later  English  authorities  seem 
to  sanction  the  doctrine  that  such  a 
ground  of  defense,  although  it  may  be  *un- 
becoming  and  ungracious/  or,  in  the  stronger 
L.R.A.1917A. 


language  of  Lord  St.  Leonards,  'indecent,*  is 
nevertheless  legal  and  valid,  if  it  be  made  to 
appear,  either  by  the  express  provisions  of 
an  act  of  incorporation  or  by  necessary  and 
reasonable  implication  therefrom,  that  a 
contract  which  is  sought  to  be  enforced  in 
an  action  at  law  against  a  corporation  is 
beyond  the  scope  of  the  powers  granted  by 
its  charter;  or,  in. other  words,  that  the  leg- 
islature did  not  intend  that  the  body  creat- 
ed by  them  should  enter  into  contracts  of  a 
character  like  that  which  a  plaintiff  makes 
the    foundation   of  a   claim  against   it. 

11  Monument  Nat.  Bank  v.  Globe  Works 
(1869)  101  Mass.  57,  3  Am.  Rep.  322. 
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the  other  contracting  party,  the  doctrine 
of  ultra  vires  does  not  apply."  The  case, 
therefore,  does  not  throw  any  light  upon 
the  views  of  the  court  with  regard  to 
the  principle  of  an  estoppel  in  respect 
to  contracts  that  are  ultra  vires  in  the 
proper  sense  of  that  expression. 

But  that  principle  is  clearly  incon- 
sistent with  several  cases  decided  dur^ 
ing  the  ensuing  period.  In  one  of  these, 
where  the  assignee  of  the  lessee  of  a 
street  railway  sued  the  lessor  for  half  of 
the  money  whic}i  the  plaintiff  had  ex- 
pended on  repairs,  the  decision  proceed- 
ed upon  the  ground  that  the  lease  and 
the  stipulations  therein,  including  the 
one  upon  which  the  plaintiff  relied,  were 
ultra  vires,  and  that,  as  the  plaintiff's 
claim  could  not  be  established  without 
relying  on  the  contract,  he  had  no  rem- 
edy either  at  law  or  in  equity.^*  In 
another  it  was  held  that  an  ultra  vires 
guaranty  of  the  expenses  of  a  public 
entertainment  could  not  be  enforced  by 
a  person  who  had,  in  reliance  upon  the 


w  Middlesex  R.  Co.  v.  Boston  &  C.  R.  Co. 
(1874)  116  Ma«8.  347. 

"Davis  V.  Old  Colony  R.  Co.  (1881)  131 
Mass.  258,  41  Am.  Rep.  221.  The  court  re- 
ferred to  the  following  statement  in  an  ear- 
lier case:  "No  vote  or  act  of  a  corporation 
can  enlarge  its  chartered  authority,  either 
as  to  the  subjects  on  which  it  is  intended  to 
operate,  or  the  persons  or  property  of  the 
corporators.**  Salem  Mill  Dam  Corp.  v. 
Ropes  (1827)  6  Pick.  32. 

ML'Herbotte  v.  Pittsfield  Nat.  Bank 
(1894)  162  Mass.  137,  44  Am.  St.  Rep.  364, 
38  N.  £.  368. 

18  Dresser  v.  Traders'  Nat.  Bank  (1895) 
166  Mass.  120,  42  N.  E.  567  (agreement  to 
procure  customers). 

18  In  Nims  v.  Mt.  Hermon  Boys*  School 
(1893)  160  Mass.  177,  22  L.R.A.  364,  39 
Am.  St.  Rep.  467,  35  N.  E.  776,  where  the 
actual  point  determined  was  that  an  educa- 
tional corporation  engaged  in  operating  a 
public  ferry,  carrying  passengers  for  hire, 
could  not  escape  liability  for  negligence  in 
the  management  of  the  lerry  on  the  ground 
that  the  business  was  ultra  vires,  the  court 
proceeded  upon  the  general  rule,  "that  cor- 
porations are  liable  for  their  torts,  as  nat- 
ural persons  are,"  and  that  "it  is  no  de- 
fense to  an  action  for  a  tort  to  show  that 
the  corporation  is  not  authorized  by  its 
charter  to  do  wrong."  It  was  observed 
that  "the  only  plausible  ground  on  which 
the  defendant  in  the  present  case  can 
contend  that  it  should  be  exempt  from 
liability  for  the  negligence  of  its  serv- 
ant in  managing  the  ferryboat  is  that 
the  contract  to  carry  the  plaintiff  was  ultra 
vires,  and  therefore  invalid,  and  that  the 
duty  for  neglect  of  which  the  plaintiff  sues 
arose  out  of  the  contract,  and  disappears 
with  it  when  the  contract  appears  to  be 
void."  This  argument  was  disapproved,  but 
L.R.A.191 7A. 


guaranty,  paid  out  monev  in  eonneotion 
with  the  entertainment.^  In  another 
it  was  laid  down  that  the  plaintiff  oould 
not  enforce  against  the  defendant  bank 
certain  agreements  providing  that  money 
deposited  with  it  eJiould  be  invested  in 
stocks  and  bonds.^^  In  another  it  was 
held  that  a  demurrer  should  have  been 
sustained  to  a  declaration  which  alleged 
the  plaintiff's  performance  of  an  ultra 
vires  eontract  and  a  breach  by  the  de- 
fendant.** In  view  of  the  facts  involved 
in  these  cases,  it  is  clear  that  they  may 
be  regarded  as  embodying  the. doctrine 
that  the  circumstance  of  a  claimant's 
having  performed  the  contract  on  his 
side  does  not  render  it  enforceable ;  or  at 
all  events  that  they  cannot  be  reconciled 
with  the  theory  that  this  circumstance 
operates  so  as  to  estop  the  corporation 
from  pleading  ultra  vires.  In  two  other 
cases  belonging  to  this  period,  the  prin- 
ciple of  estoppel  was  adverted  to,  but  no 
definite  opinion  was  expressed  with  re- 
gard to  its  soundness.*^ 


in  the  course  of  its  opinion  the  court  made 
the  following  remarks:  "Courts  have  fre- 
quently held  that  while  such  contracts,  con- 
sidered merely  as  contracts,  are  invalid, 
they  involve  no  such  element  of  moral  or 
legal  wrong  as  to  forbid  their  enforcement, 
if  there  has  been  such  action  under  them  as 
to  work  injustice  if  they  are  set  aside. 
Courts  have  been  astute  to  discover  some- 
thing in  the  nature  of  an  equitable  estoppel 
against  one  who,  after  entering  into  such  a 
contract  and  inducing  a  change  of  condition 
by  another  party,  attempts  to  avoid  the 
contract  by  a  plea  of  ultra  vires.  It  is  said 
that  such  a  plea  will  not  avail,  when  to  al- 
low it  would  work  injustice  and  accomplish 
legal  wrong.  Leslie  v.  Lorillard  (1888)  110 
If.  Y.  619,  1  L.R. A.  456,  18  N.  E.  363 ;  Lin- 
kauf  V.  Lombard  (1893)  137  N.  Y.  417,  20 
L.R.A.  48,  33  Am.  St.  Rep.  743,  33  N.  E.  472. 
Many  cases  might  be  supposed  in  which  it 
would  be  most  unjust  to  hold  that  one  who 
had  received  tlie  benefits  of  such  a  contract 
might  retain  them  and  leave  the  other  party 
without  remedy,  as  he  might  do  in  a  sup- 
posable  case  where  another  had  put  himself 
at  a  disadvantage  on  the  faith  of  a  con- 
tract with  him  to  commit  a  crime."  The 
court  reviewed  the  leading  New  York  case, 
Bissell  V.  Michigan  S.  &  N.  T.  R.  Cos.  (1860) 
22  N.  Y.  258  (see  §  96,  infra) ,  but  did  not 
express  any  preference  for  either  of  the 
conflicting  views  advocated  in  the  opinions 
of  Comstock,  Ch.  J.,  and  Selden,  J. 

In  Nashua  &  L.  R.  Corp.  v.  Boston  &  L.  R. 
Corp.  (1896)  164  Mass.  222,  49  Am.  St.  Rep. 
454,  41  N.  E.  268,  the  court  declined,  in  a 
suit  for  an  accounting  under  a  traffic  con- 
tract between  two  railway  companies,  to 
discuss  the  contention  of  the  defendant  that 
the  contract  was  ultra  vires.  This  refusal 
presumably  did  not  import  anything  more 
than  that  the  court  was  of  opinion  that  in 
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From  the  for^;oing  smmnary  it  would 
seem  to  be  a  warrantable  conclusion 
that^  although  no  formal  doctrine  was 
enunciated  in  any  of  the  cases  with  re- 
gard to  the  principle  of  estoppel,  and 
the  expression  of  a  definite  opinion  was 
avoided  in  some  instances  in  which  the 
facts  were  such  as  to  suggest  an  explicit 
statement  upon  the  subject,  the  views  of 
the  supreme  court  up  to  the  end  of  the 
last  century  were  distinctly  adverse  to 
the  acceptance  of  this  principle. 

Apparently  its  views  in  this  regard 
remain  unaltered,  for,  although  the  lan- 
guage used  in  the  latest  case  which  bears 
upon  the  subject  is  somewhat  ambigu- 
ous, nothing  seems  to  have  been  said 
which  can  be  regarded  with  certainty  as 
betokening  a  change  of  position.  One  of 
the  reasons  there  uiged  for  the  avoid- 
ance of  a  contract  limiting  the  sale  of 
machinery  by  the  defendant  corporation 
to  a  certain  class  of  customers,  viz.,  that 
it  was  ultra  vires,  was  thus  disposed  of : 
**While  created  for  the  purpose  of  en- 
gaging in  a  particular  kind  of  business, 
there  was  no  prohibition  upon  the  form 
of  contracts  it  might  adopt  to  effect  a 
sale  of  its  product,  and  it  should  not  be 
permitted  to  repudiate,  as  being  in  ex- 
cess of  its  corporate  powers,  a  transac- 
tion which  is  otherwise  valid,  and  under 
which  it  received  and  has  retained  the 
consideration,  when  such  a  course  must 
result  in  positive  injury  to  the  plain- 
tiff.''^'' Apparently  this  statement  might 
be  construed  as  importing  that  the  court 
had  in  mind  the  distinction  taken  in 
many  jurisdictions,  between  contracts 
which  are  especially  prohibited  and  those 
which  are  merely  unauthorized  (see  §§ 
17  and  18,  supra),  and  was  expressing 
its  approval  of  the  doctrine  that  the 
principle  of  estoppel  is  applicable  only 


where  contracts  of  the  latter  descrip- 
tion are  involved.  But  the  conclusion 
that  this  is  not  the  meaning  of  the  pas- 
sage is  strongly  indicated  by  two  con- 
siderations. In  the  first  place,  the 
contract  under  discussion  was,  in  anoth- 
er part  of  the  opinion,  expressly  declared 
to  be  valid^  for  the  reason  that  it  was 
'^neither  immoral,  nor  void  for  want  of 
corporate  authority."  Any  reference 
to  the  operation  of  the  principle  of 
estoppel  with  respect  to  a  contract 
deemed  to  be  valid  would  clearly  be  out 
of  place,  or  at  most  a  mere  obiter  dic- 
tum. In  the  next  place,  none  of  the 
earlier  decisions  adverse  to  that  prin- 
ciple were  adverted  to.  It  is  almost  in- 
conceivable that  so  careful  a  court,  if 
it  had  really  intended  to  take  a  posi- 
tion inconsistent  with  its  former  rulings, 
would  have  ignored  them  entirely.  From 
the  cases  actually  cited  it  would  seem 
that  the  court  had  in  view  simply  the 
doctrine  as  to  the  sole  and  exclusive 
right  of  the  state  to  raise  the  question 
of  ultra  vires.  See  §  6,  supra.  Those 
cases  are;  at  all  events,  not  precedents 
for  the  principle  of  an  estoppel,  as  predi- 
cated from  the  fact  of  the  defendants 
having  received  the  benefits  of  the  con- 
tract." 

88,  Michigan, 

In  the  earliest  ease  which  involved 
the  right  to  sue  upon  a  contract  of  which 
the  defendant  had  received  the  benefits, 
the  action  was  brought  by  a  corporation 
upon  a  bill  of  exchange  which  it  had 
discounted.  In  discussing  the  law  with 
reference  to  a  new  trial,  the  court  laid 
it  down  that;  if  the  bank  had  taken  a 
higher  rate  of  interest  than  then  allowed 
by  its  charter^  the  bill  would  be  absolute- 
ly  void,    and   the   action    consequently 


such  a  suit  the  remedial  lights  of  the 
claimant  are  not  founded  upon  the  contract 
itself. 

"New  York  Bank  Note  Co.  v.  Kidder 
Press  Mfg.  Co.  (1006)  102  Mass.  301,  78  N. 
E.   463. 

"  In  Slater  Woollen  Co.  v.  Lamb  (1887) 
143  Mass.  420,  0  N.  E.  823,  the  primary 
ground  upon  which  the  right  of  recovery 
was  predicated  was  that,  in  an  action 
brought  by  a  corporation  upon  a  contract 
which  it  had  performed  on  its  side,  the 
question  whether  that  contract  was  ultra 
vires  could  not  be  raised  at  all  by  the  de- 
fendant, since  only  the  state  could  take  ad- 
vantage of  its  invalidity.  A  decision  based 
upon  this  theory  is  plainly  not  an  authority 
for  the  principle  of  estoppel.  As  shown  in 
§  38  of  the  note  to  Calumet  &  C.  Canal 
&  Dock  Co.  V.  Conkling,  L.R.A.1017B,  — , 
the  remarks  of  the  court  with  regard  to  the 
L.R.A.1017A. 


other  aspects  of  the  decision,  which  pre- 
sumably are  those  adverted  to  in  the  case 
under  review,  are  of  uncertain  import  in 
respect  to  the  footing  upon  which  the  plain- 
tiff was  deemed  to  be  entitled  to  maintain 
the  action. 

In  Prescott  Nat.  Bank  v.  Butler  (1803) 
157  Mass.  548,  32  N.  E.  000,  the  plaintiff 
was  a  national  bank,  and  the  Federal  de- 
cisions as  to  the  remedial  rights  of  such 
corporations  were  avowedly  followed  as  be- 
ing absolutely  controlling  in  a  state  court. 

In  Nims  v.  Mt.  Hermon  Boys'  School 
(1803)  160  Mass.  177,  35  N.  E.  776,  22 
L.R.A.  364,  30  Am.  St.  Rep.  467,  35  N.  E. 
776,  the  question  whether  an  ultra  vires* 
contract  becomes  enforceable  after  the  other 
party  has  performed  it  was  not  involved  at 
all.  In  fact,  the  court  explicitly  declined  to 
consider  that  question,    bee  note  16,  supra. 
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not  maintainable.^  Such  an  expression 
of  opinion  with  respect  to  the  supposed 
state  of  facts  obviously  imports  that  the 
circumstance  of  the  corporations  hav- 
ing received  the  benefits  of  the  contract 
was  regarded  as  not  creating  any  estop- 
pel against  pleading  ultra  vires. 

A  case  decided  about  thirty  years 
afterward  turned  upon  the  doctrine  that 
the  contract  under  review,  being  beyond 
the  powers  of  the  public  corporation 
against  which  the  action  was  brought, 
could  not  be  ratified  by  it.*  This  de- 
cision is  not,  strictly  speaking,  relevant 
to  the  present  discussion,  but  the  lan- 
guage used  by  the  court  is  significant 
as  indicating  that  its  earlier  views  with 
regard  to  the  quality  and  incidents  of 
an  ultra  vires  contract  had  undergone 
no  modification. 

A  definite  change  of  position  is 
evinced  by  a  somewhat  later  case  in 
which  the  right  of  the  plaintiff  to  re- 
cover the  value  of  a  commodity  sold  to 
a  corporation  was  affirmed.  Three  dis-  \ 
tinct  points  were  determined  by  the ; 
court;  viz.,  (1)  that,  as  the  defendant 
had  exceeded  its  powers  in  purchasing 
the  commodity  for  purposes  of  specula- 

MiolLlKan. 

lOrr  v.  Lacey  (1846)  2  Dougl.  (Mich.) 
230. 

« Highway  Comrs.  v.  Van  Dusan  (1879) 
40  Mich.  429.  The  court  said:  "This  rule 
that  a  corporation  cannot  vitalize  and  sub- 
stantiate something  it  has  no  original 
power  to  do,  and  which  if  done,  as  matter 
of  fact,  is  absolutely  void  in  point  of  law, 
has  no  bearing  on  those  cases  where  prop- 
erty or  money  obtained  beyond  power  is 
required  to  be  disgorged,  or  to  cases  where 
the  fault  in  question  is  the  want  of  for- 
malities or  the  neglect  of  methods,  and  the 
irregularity  is  not  such  as  to  render  the 
proceeding  positively  void.  The  recovery  of 
money  or  property  obtained  and  held 
through  transgression  of  power  does  not  af- 
firm the  power.  It  denies  it.  The  ground  of 
reclamation  is  the  denial  of  the  adverse  title, 
and  wherever  the  act  in  controversy  might 
have  been  so  done  originally  as  to  bind, 
there  is  no  principle  in  the  way  of  a  sub- 
sequent binding  ratification  or  assumption, 
eo  far  as  respects  the  immediate  parties." 

8  Day  V.  Spiral  Springs  Buggy  Co.  (1885) 
57  Mich.  146,  58  Am.  Rep.  352,  23  N.  W. 
628.  The  authority  cited  with  regard  to 
the  second  of  these  grounds  was  Pennsyl- 
vania, D.  &  M.  Steam  Xav.  Co.  v.  Dandridge 
(1836)  8  Gill  &  J.  (Md.)  319,  29  Am.  Dec. 
543.  See  §  86,  supra.  In  support  of  the  third 
,  point  the  court  quoted  the  statement  of 
Comstock,  Ch.  J.,  in  Parish  v.  Wlieeler 
(1860)  22  N.  Y.  508,  that  "the  executed 
dealings  of  corporations  must  be  allowed  to 
stand  for  and  against  both  the  parties, 
when  the  plainest  rules  of  good  faith  so 
L.R.A.1917A. 


tion,  and  not  of  manufacture,  the  plain- 
tiff was  at  no  time  bound  by  the  contract, 
and  that^  in  so  far  as  the  defendant  had 
actually  received  the  commodity,  it  was 
liable  for  its  value;  (2)  that  the  mere 
fact  of  the  plaintifiPs  having  entered  into 
a  contract  which  he  knew  to  be  in  excess 
of  the  defendant's  powers  did  not  estop 
him  from  alleging  its  invalidity ;  (3)  that 
the  evidence  was  not  of  such  a  charac- 
ter as  to  justify  the  application  of  the 
doctrine  that  ^'parties  may  ...  be 
estopped,  in  some  cases,  from  disputing 
the  validity  of  a  corporate  contract  when 
it  has  been  fully  performed  on  one  side, 
and  when  nothing  short  of  enforcement 
will  do  justice."*  In  the  next  case 
the  right  to  recover  upon  promis- 
sory notes  given  for  money  borrowed 
by  an  elevator  company  for  the  pur- 
pose of  erecting  an  elevator  and  carry- 
ing on  the  business  of  buying  and  selling 
grain  was  afiOrmed  on  the  ground  that 
the  question  whether  the  company  was 
authorized  to  buy  and  sell  grain  under 
its  charter  and  by  virtue  of  the  act 
under  which  it  was  incorporated  was 
immaterial,  because  its  articles  of  asso* 
ciation,  signed  by  all  the  stockholders, 

• -        -  _  _  , 

require,"  and  continued  thus:  **But  this  is 
not  such  a  case.  The  contract  has  only  been 
performed  in  part.  The  defendant  has  re- 
ceived a  portion  of  the  property  bargained 
for,  and  we  may  justly  assume  that  what 
has  been  received  has  passed  into  the  hands 
of  IIulz  and  been  paid  for,  so  that  the  de- 
fendant will  lose  nothing  but  the  antici- 
pated profits  on  the  remainder,  if  the  con- 
tract is  not  enforced  in  its  favor.  Those 
profits  it  had  no  right  at  any  time  to  count 
upon;  ami,  in  contemplation  of  law,  there 
can  be  no  injustice  in  depriving  it  of  profits 
which  the  law  would  not  permit  it  to  bar- 
gain for.  No  valid  ground  for  estoppel  is 
therefore  found  to  exist  in  the  case.  The 
defendant,  then,  if  the  plaintiff  has  estab- 
lished a  valid  demand,  is  not  entitled  to 
recoup  damages  for  refusal  to  make  com- 
plete performance,  because  to  allow  recoup- 
ment would  be  indirectly  to  enforce .  the 
contract.*'  With  respect  to  the  remaining 
question,  viz.,  whether  the  plaintiff  was  en- 
titled to  recover  for  the  goods  delivered, 
and  not  paid  for,  the  court  observed:  "The 
defendant  has  had  the  goods,  and  there  is 
no  want  of  equity  in  requiring  it  to  make 
payment.  They  were  delivered  imder  a  con- 
tract which  bound  neither  party,  and  thougli 
the  plaintiff  is  the  party  who  now  refuses 
to  go  on  with  it,  the  defendant  was  at  liber- 
tv  to  do  the  same,  and  we  cannot  know 
that  it  would  not  have  done  so  if  the  change 
in  market  value  had  been  such  as  to  make 
it  for  its  interest.  But,  however  that  may 
be,  if  the  defendant  pays  for  the  property 
received,  the  parties  will  have  justice  meted 
out  to  them  as  nearly  as  is  now  possible.'* 
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distinctly  set  out  its  purpose  to  be  to 
engage  in  the  buying  and  selling  of  grain 
and  other  commodities,  as  well  as  in 
the  storing  of  them,  and  their  knowledge 
of  this  purpose  was  consequently  imput- 
able to  the  corporation  itself.  Having 
this  knowledge,  and  "having  voluntarily 
engaged  in  the  business,  and  borrowed 
this  money  and  used  it  as  well  in  the 
building  of  the  elevator  as  in  its  other 
business,  the  defendant  will  not  be  per- 
mitted to  plead  that  it  had  no  authority 
under  the  law  to  do  exactly  what  its 
articles  of  association  stated  to  all  the 
world  was  its  object  and  purpose  to  do 
under  and  by  virtue  of  its  incorpora- 
tion."* It  will  be  observed  that  the 
estoppel  here  predicated  is  not,  as  in  the 
great  majority  of  the  cases,  based  upon 
the  conception  that  the  contract  had 
been  performed  by  the  adverse  party, 
but  upon  the  conception  that  the  corpo- 
ration and  the  corporators  had  done  cer- 
tain acts  which  operated  so  as  to  pre- 
clude both  it  and  them  from  alleging 
that  it  had  exceeded  its  powers. 

All  the  later  cases  have  proceeded 
explicitly  upon  the  doctrine  that  a  corpo- 
ration is  estopped  from  pleading  ultra 
vires  as  against  a  claimant  who  has  com- 
pletely executed  the  contract  on  his 
part.^  In  one  of  them  the  right  qi  re- 
covery was  referred  not  only  to  the  fact 
of  full  performance  of  the  contract  by 
the  plaintiff,  but  also  to  the  considera- 
tion that  the  clause  in  the  statute  under 
which  the  defendant  had  been  organized, 
providing  that  the  articles  of  association 
should  state  "the  purpose  or  purposes 


,  for  which  the  corporation  is  formed,  and 
it  shall  not  be  lawful  for  said  corpora- 
tion to  divert  its  operations  or  appro- 
priate its  funds  to  any  other  purpose, 
except  as  hereinafter  provided,"  was  not 
intended  as  a  criterion  of  the  validity 
of  the  contracts  of  the  corporation,  but 
was  simply  designed  for  the  protection 
of  the  public.^  The  court  also  relied  upon 
the  circumstance  that  the  contract  had 
been  entered  into  with  the  full  assent  of 
all  the  stockholders  of  both  the  corpora- 
tions concerned. 

89.  Minnesota. 

The  earliest  cases  which  have  a  bearing 
upon  the  attitude  of  the  supreme  court 
with  regard  to  the  principle  of  estoppel 
had  reference  to  actions  by  corporations. 
See  note  to  Calumet  &  C.  Canal  &  Dock 
Co.  V.  Conkling,  L.R.A.1917B,  — . 

The  first  case  in  which  the  liability 
v.r  the  corporation  was  considered  pro- 
ceeded upon  the  doctrine  that,  "where 
a  private  corporation  has  authority  to 
issue  negotiable  securities,  such  instru- 
ments, when  issued,  possess  the  legal 
character  ordinarily  attaching  to  nego- 
tiable paper,  and  the  holder  in  good  faith 
before  maturity,  and  for  value,  may  re- 
cover, even  though  in  the  particular  case 
the  power  of  the  corporation  was 
irregularly  exercised,  or  was  exceeded.^ 
As  the  doctrine  thus  laid  down  predi- 
cates an  estoppel  only  in  respect  to  a 
certain  class  of  contracts,  and  for  the 
benefit  of  a  certain  class  of  persons  (see 
§  11,  supra),  and  it  has  been  adopted  in 
some  jurisdictions  in  which  the  general 


*  Carson  City  Sav.  Bank  v.  Oarson  City 
Elevator  Co.  (1892)  90  Mich.  550,  30  Am. 
St.  Rep.  454,  51  N.  W.  641. 

•  Dewev  v.  Toledo,  A.  A.  &  N.  M.  R.  Co. 
(1892)  9i  Mich.  351,  51  N.  W.  1063  (action 
on  note  given  for  purchase  price  of  certain 
stock  held  by  claimant  in  another  com- 
pany) ;  Clement,  B.  &  Co.  v.  Michigan  Cloth- 
ing Co.  (1896)  110  Mich.  458,  68  N.  W.  224 
(assumpsit  for  purchase  price  of  assigned 
Judgment) ;  Peterson  v.  People's  Bldg.  Loan 
&  Sav.  Asso.  (1900)  124  Mich.  573,  83  K 
W.  606  (doctrine  affirmed  in  case  where  de- 
fendant was  not  shown  to  have  exceeded  its 
powers) ;  Rehberg  v.  Tontine  Surety  Co. 
<1902)  131  Mich.  135,  91  N.  W.  132  (as- 
sumpsit on  contract  for  sale  of  personalty 
on  instalment  plan) ;  Kd wards  v.  Michigan 
Tontine  Invest.  Co.  (1902)  132  Mich.  1,  92 
N.  W.  491  (bill  for  an  accounting  with  re- 
spect to  a  similar  contract) ;  Citizens'  Sav. 
Bank  v.  Globe  Brass  Works  (1908)  165 
Mich.  9,  118  X.  W.  507  (action  on  note 
given  in  payment  of  debt  of  stockholder); 
Timm  v.  Grand  Rapids  Brewing  Co.  (1910) 
160  Mich.  371,  27  L.R.A.(N.S.)  186,  125  N. 
W.  357  (assumpsit  on  bond  of  indemnity 
L.R.A.1917A. 


to  secure  sureties);  Blackwood  v.  Lansing 
Chamber  of  Commerce  (1914)  178  Mich.  321, 
144  N.  W.  823  (action  on  contract  to  hold  a 
public  meeting). 

In  Woodcock  v.  First  Nat.  Bank  (1897) 
113  Mich.  236,  71  N.  W.  477,  where  it  was 
held  that  the  rights  of  a  bona  fide  pur- 
chaser of  a  promissory  note  could  not  be 
defeated  by  the  fact  that  the  transaction 
in  pursuance  of  the  instrument  executed 
was  ultra  vires,  the  decision  evidently  re- 
flects the  diflference  between  the  positions 
of  such  a  claimant  and  of  one  whose  reme- 
dial rights  are  not  regulated  by  the  special 
rules  relating  to  negotiable  instruments. 

In  Coit  V.  Grand  Rapids  (1898)  116  Mich. 
493,  73  N'.  W.  811,  the  doctrine  that  a 
corporation  "cannot  retain  the  benefits  of 
an  executed  contract  and  deny  its  author- 
ity" was  applied  with  reference  to  a  mu- 
nicipality. 

.  «Butterworth  v.  Kritzer  Mill.  Co.  (1897) 
115  Mich.  1,  72  K.  W.  990  (suit  to  fore- 
close mortgage  given  to  secure  guaranty). 

Minnesota. 

lAuerbach  v.  Le  Sueur  Mill.  Co.  (1881) 
28  Minn.  291,  41  Am.  Rep.  285,  9  N.  W.  799. 
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rule  prevails  that  the  fact  of  perform- 
ance on  the  part  of  the  claimant  does 
not  of  itself  preclude  the  corporation 
from  pleading  ultra  vires,  a  decision  of 
this  purport  does  not  afford  any  precise 
information  concerning  the  views  of  the 
court  with  regard  to  that  rule.  But  a 
disapproval  of  the  rule  is  perhaps  infer- 
able from  the  following  passage  in  the 
opinion:  "Whether  the  plea  of  ultra 
vires  should  be  allowed  as  a  defense  to 
assumed  obligations  should  not  be  de- 
termined without  regard  to  the  character 
and  objects  of  the  incorporation,  the 
nature  of  the  powers  conferred  or  with- 
held, the  particular  character  of  the 
obligations  assumed  or  contract  entered 
into,  the  relations  of  the  contracting  par- 
ties, and  the  bona  fides  of  him  against 
whom  the  doctrine  of  ultra  vires  is  as- 
serted." 

In  the  next  case  in  which  the  court  had 
occasion  to  express  an  opinion  upon  the 
point,  its  position  with  regard  to  the 
principle  of  an  estoppel  was  definitely 
stated  in  these  terms:  "There  are  few 
rules  better  settled,  or  more  strongly  sup- 
ported by  authorities,  with  fewer  excep- 
tions, in  this  country,  than  that  when 
a  contract  by  a  private  corporation, 
which  is  otherwise  unobjectionable,  has 
been  performed  on  one  side,  the  party 
which  has  received  and  retained  the 
benefits  of  such  performance  shall  not 


be  permitted  to  evade  performance  on 
the  ground  that  the  contract  was  in 
excess  of  the  purpose  for  which  the 
corporation  was  created."  «  In  a  some- 
what  later  case  the  grounds  upon 
which  it  was  held  that  no  action  could 
be  maintained  upon  a  note  given  for 
a  loan  exceeding  the  amount  of  indebt- 
edness which  the  defendant  was  au- 
thorized to  incur  were  thus  stated: 
"The  society  has  received  none  of  the 
benefits  of  the  loan,  and  the  transac- 
tion was  one  which  in  and  of  itself 
assumed  to  create  an  indebtedness  on 
the  part  of  the  society  in  excess  of  the 
limit  fixed  by  its  articles.  The  plain- 
tiff was  chargeable  with  notice  of  this 
latter  fact,  for  it  is  settled  rule  that  a 
person  who  deals  with  a  corporation 
must,  at  his  peril,  take  notice  of  its 
charter  or  articles  of  association."* 
As  the  absence  of  benefit  to  the  corpo- 
ration constituted,  under  the  broad  rule 
previously  enounced,  a  conclusive  bar 
to  recover}',  it  would  seem  that  the  ref- 
erence to  the  element  of  absence  of  no- 
tice was  in  this  instance  superfluous. 

In  later  cases  the  principle  of  an 
estoppel  was  applied  in  favor  of  claim- 
ants who  were  clearly  chargeable  with 
notice  of  the  illegality  of  their  contracts; 
but  this  circumstance  was  not  explicitly 
adverted  to.* 

In  a  case  of  later  date  than  any  of 


8  Seymour  v.  Chicago  Guaranty  Fund  Life 
See.  (1890)  54  Minn.  147,  55  N.  W.  907 
(action  held  to  be  maintainable  which  was 
founded  on  an  insurance  policy  of  which  the 
alleged  invalidity  consisted  in  its  having 
been  issued  to  a  person  who  had  passed 
the  age  up  to  which  the  defendant  was 
authorized  to  insure  applicants). 

SKraniger  v.  People's  Bldg.  Soc.  (1895) 
60  Minn.  fl4,  61  N.  W.  904.  There  the  de- 
fendant's secretary,  upon  receiving  the 
money  from  plaintiff,  embezzled  it,  and  then 
absconded.  The  court  said:  "If  the  society 
had  received  the  money  and  enjoyed  the 
benefits  of  it,  there  is  no  doubt,  under  the 
authorities,  but  that  the  plaintiff  could  re- 
cover the  money  paid,  if  not  upon  the  note, 
at  least  because  of  the  money  received  and 
the  benefit  enjoyed  by  the  defendant.  Or, 
again,  if  the  loan  had  been  within  the  limit 
fixed  by  the  articles  of  association,  say,  for 
$1,000,  and  hence  the  transaction  had  been 
on  its  face  within  the  powers  of  the  cor- 
poration as  well  as  the  authority  of  its 
agent,  there  would  be  no  doubt,  under  the 
authorities,  that  the  defendant  would  have 
been  liable  notwithstanding  that  the  agent, 
after  recdving  the  money,  misappropriated' 
it,  or  that,  because  of  extrinsic  facts  not 
known  to  the  plaintiff,  this  loan  increased 
the  indebtedness  of  the  society  beyond  the 
limit  fixed  in  its  articles  of  association." 

«£rb  V.  Yoerg  (1896)  64  Minn.  468,  67 
L.R.A.1917A. 


N.  W.  355  (replevin  to  recover  goods  pur- 
chased unlawfully  by  corporation);  Gruber 
V.  Grand  Lodge,  A.  0.  U.  W.  (1900)  79 
Minn.  59,  81  N.  W.  743  (action  on  benefit 
certificate) . 

The  effect  of  Hunt  v.  Hauser  Malting  Co. 
(1903)  90  Minn.  282,  96  N.  W.  86,  is  thus 
stated  in  the  syllabus  prepared  by  the 
court:  ''Where  a  corporation  of  this  state, 
organized  for  the  manufacture  of  malt,  as 
well  as  to  buy  and  sell  grain  and  brewing 
implements,  purchased  bank  stock  and  held 
the  same  a  number  of  years  as  an  invest- 
ment for  profit,  its  acts  in  this  respect  were 
unlawful  and  beyond  the  authority  of  the 
power  conferred  upon  it  by  its  articles  of 
incorporation.  .  .  .  But,  after  having 
received  dividends  for  a  number  of  years 
upon  its  stock  investment  with  the  knowl- 
edge of  all  the  stockholders,  the  malting 
company  is  estopped  from  asserting  its 
ultra  vires  acta  in  purchasing  the  stock,  in 
a  suit  to  recover  a  stockholder's  liability 
under  Laws  1899,  chap.  272,  brought  by  the 
receiver  of  a  bank  which  had  become  in- 
solvent." In  the  lower  court  a  demurrer 
to  the  complaint  had  been  sustained  on  the 
authority  of  California  Nat.  Bank  v.  Ken- 
nedy (1896)  167  IT.  S.  362,  42  L.  ed.  198, 
17  Sup.  Ot  Rep.  831  (see  §  70,  note  5,  su- 
pra). But  the  supreme  court  refused  to 
follow  this  decision,  for  the  reason  that, 
"while  a  state  court  is  bound  by  the  deci- 
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those  so  far  cited,  we  find  the  following 
remarks:  ^'A  contract  ultra  vires,  in 
the  general  and  primary  sense  that  it 
is  wholly  outside  the  power  of  the  corpo- 
ration to  make  under  any  circumstances, 
is  ordinarily  void  in  to  to;  but  whether 
a  contract  strictly  within  the  scope  of 
the  corporation's  powers,  but  ultra  vires 
in  the  restricted  or  secondary  sense  that 
the  power  has  been  irregularly  exercised, 
or  that  it  was  beyond  the  power  of  the 
corporation  *in  some  particular  or 
through  some  undisclosed  circumstances,' 
is  wholly  void  or  not,  depends  upon  the 
circumstances  of  the  particular  case."  * 
The  statement  at  the  beginning  of  this 
passage,  and  the  footing  upon  which  the 
two  classes  of  ultra  vires  contracts  are 
differentiated,  would  seem  to  import, 
with  respect  to  the  juristic  quality  of 
contracts  which  are  ultra  vires  in  the 
proper  sense  of  that  expression,  an 
abandonment  of  the  former  views  of  the 
court.  If  such  contracts  are  assumed 
to  be  "void  in  toto,"  the  principle  of  an 
estoppel  clearly  cannot  be  logically  ap- 
plied for  the  purpose  of  rendering  them 
enforceable.  But  as  the  contract  under 
review  was  merely  ultra  vires  in  the 
secondary  sense,  a  determination  of  the 
question  whether  that  principle  is  ap- 
plicable to  contracts  which  are  ultra 
vires  in  the  stricter  sense  was  not  neces- 
sary for  the  purposes  of  the  decision. 
Under  such  circumstances,  it  would 
manifestly  be  unwarrantable  to  infer 
from  the  language  quoted  above  that 
that  question  will  be  answered  in  the 
negative,  when  the  court  is  next  called 
upon  to  consider  it.  • 

PO.  Mississippi. 

The  judgment  in  an  early  case  in 
which  it  was  held  that  the  transferee 
of  an  insurance  company's  note  was  not 
entitled  to  maintain  an  equity  suit  to 


enforce  the  contract  proceeded  upon  the 
broad  ground  that  the  defendant  had  no 
power  to  contract  debts  or  borrow 
money.^  Upon  the  facts,  this '  decision 
clearly  requires  for  its  support  the 
doctrine  that  the  defense  of  ultra  vires 
is  available  to  a  corporation  irrespective 
of  whether  the  contract  in  question 
has  or  has  not  been  performed. by  the 
claimant  on  his  side.  But  the  remedial 
rights  of  the  parties  were  not  discussed 
with  reference  to  the  element  of  per- 
formance,— ^an  omission  readily  ac-* 
counted  for  by  the  fact  that  at  the  time 
when  the  decision  was  rendered  that 
element  and  its  incidents  had  been  very 
little  considered  by  the  courts. 

About  twenty  years  later,  in  a  suit  to 
enforce  a  vendor's  lien  upon  land  sold 
to  a  municipal  corporation,  it  was  held 
that,  as  the  proceeding  was  '^in  rem, 
seeking  nothing  but  the  subjection  of 
the  land  conveyed,  .  .  .  the  vendee 
cannot,  without  offering  to  surrender 
the  land,  escape  payment  of  the  purchase 
money  on  the  ground  that  it  had  no 
authority  to  enter  into  the  contract."* 
The  emphasis  here  laid  upon  the  nature 
of  the  proceeding  seems  to  warrant  the 
conclusion  that  the  court  was  not  yet 
prepared  to  indorse  the  general  princi- 
ple of  estoppel,  the  applicability  of 
which  was  clearly  suggested  by  the  facts. 
If  this  inference  is  correct,  the  citation 
of  the  case  as  an  authority  for  that 
principle  is  not  warranted.' 

A  similar  conclusion  is  indicated  by 
the  language  used  in  a  later  case  in 
which  the  actual  decision  was  that,  after 
having  received  the  benefit  of  certain 
contracts,  the  corporators  "would  not  be 
permitted  to  allege  the  invalidity  of 
their  charier  in  defense  of  an  action 
to  compel  them  to  pay  for  the  benefit 
thus  received."*  The  passage  quoted 
in  the  footnote  from  the  opinion  shows 


aions  of  the  United  States  Supreme  Court  I 
as  to  the  powers  of  national  banks,  the 
application  of  such  decisions  to  a  state 
Imnk  in  a  case  brought  in  the  state  courts 
is  to  be  determined  by  state  decisions."  On 
the  second  appeal  of  the  case,  in  (1905)  96 
Minn.  206,  96  N.  W.  85,  the  law  as  stated 
on  the  first  appeal  was  reaffirmed. 

i  Jaggard,  J.,  m  Bell  v.  Kirkland  (1907) 
102  Minn.  213,  13  L.R.A.(N.S.)  793,  120 
Am.  St.  Rep.  621,  113  N.  W.  271. 

MlssiMippi. 

1  Bacon  v.  Mississippi  Ins.  Co.  (1856)  31 

l^SB.  116. 

t  Natchez  v.  Mallery  (1877)  54  Miss.  499. 

*For  an  instance  of  such  a  citation,  see 
Bond  V.  Terrell  Cotton  &  Woolen  Mfg.  Co. 
(1891)  82  Tex.  309,  18  S.  W.  691. 

4  Prairie  Lodge  v.  Smith  (1892)  58  Miss. 
L.R.A.1917A. 


301  (action  to  subject  property  to  me- 
chanics' lien).  Discussing  the  contention 
that  the  contracts  sued  on  were  ultra  vires 
the  corporation,  the  court  said:  ''It  is  in- 
sisted that,  though  the  power  to  make 
these  contracts  may  be  within  the  terms 
of  the  charter,  yet  the  provisions  of  that 
instrument  authorizing  these  contracts  are 
themselves  illegal,  since  they  provide  for 
the  erection  of  a  building  not  for  charitable 
purposes,  but  for  pecuniary  gain  to  the 
members  of  the  corporation.  If  this  were 
true,  it  could  not  avail  the  defendants  here. 
They  procured  the  charter  with  the  provi- 
sion contained  in  it  giving  the  power  to 
make  the  contracts  sued  on.  Every  mem- 
ber of  the  corporation  became  such  under 
this  charter,  and  they  assented  to  the  ex- 
eroiae  by  the  corporation  of  the  power  to 
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that  the  court  did  not  treat  the  case  as 
one  which  involved  an  ordinary  suit  to 
enforce  an  ultra  vires  contract,  and 
that,  although  the  principle  of  estoppel 
was  referred  to  obiter  without  any 
explicit  disapproval,  it  was  not  actually 
indorsed.*  If  it  had  been  so  indorsed 
the  case  would  have  been  in  conflict  with 
another  decided  soon  afterward,  in  which 
the  position  was  taken  that  any  relief  to 
which  the  claimant  may  be  entitled  must 
be  sought  independently  of  the  contract.* 
This  case  is  in  harmony  with  a  subse- 
quent one  which  determined  the  anal- 
ogous point  that  a  foreign  corporation 
which  had  entered  into  a  contract  with- 
out having  complied  with  certain  statu- 
tory provisions  defining  the  conditions 
under  which  it  might  legally  carry  on 
business  in  Mississippi  could  not  "repu- 
diate the  contract  and  retain  the  con- 
sideration received  by  it,  especially  when 
the  other  party  was  innocent  and  igno- 


rant of  the  fact  that  the  law  has  been 
violated."''  The  nature  of  the  position 
taken  is  indicated  by  the  following 
remark  of  the  court:  **If  the  contracts 
were  invalid,  and  conferred  no  right  of 
action  on  the  banks,  they  gave  no  right 
to  the  cbmpany  to  hold  the  money,  and,, 
repudiating  the  contracts,  the  company^ 
ex  aequo  et  bono,  was  liable  to  repay 
the  money  it  had  received, — liable  not 
under  or  by  virtue  of  the  contracts,  but 
by  reason  of  the  fact  that,  there  being 
no  valid  contract,  it  had  received  money 
which  in  good  conscience  it  could  not 
retain." 

But  the  court  seems  to  have  now  defi- 
nitely adopted  the  doctrine  that,  as 
against  a  claimant  who  has  executed  a 
contract  on  his  side,  the  corporation  is 
estopped  from  pleading  ultra  vires^ 
even  where  the  action  is  founded  upon 
the  contract  itself.* 


make  the  contracts.  .  .  .  The  question 
presented  is  different  from  that  which  would 
be  presented  if  the  contract  were  made  by 
the  managers  without  the  consent  of  the 
corporators,  and  also  without  the  powers 
specified  in  the  charter.  In  that  case  the 
stockholders,  as  principals,  might  possibly 
be  allowed  to  aver  the  want  of  power  in 
their  agents,  the  managers,  to  bind  them, 
and  that  they  had  been  thus  compelled  to 
enter  into  a  business  outside  of  the  scope 
of  their  agreement.  Yet  in  that  case  it 
has  been  held  that,  if  the  stockholders  re- 
ceive the  benefit  of  the  contract,  they  can- 
not refuse  to  pay  the  price  of  what  they 
have  appropriated.  Here,  however,  the 
complaint  is  not  that  the  managers  have 
exceeded  their  granted  powers  as  contained 
in  the  charter,  but  that  the  stockholders 
have  included  in  their  charter  powers  not, 
it  is  true,  per  se  illegal  and  improper,  but 
only  objectionable  because  the  law  does 
not  allow  them  to  be  exercised  by  a  cor- 
poration formed  as  this  was.  If  this  argu- 
ment should  prevail,  it  would  show  only 
that  the  stockholders  were  private  partners, 
and  liable  individually  instead  of  as  mem- 
bers of  a  corporation,  for  the  powers  in  the 
charter  are  such  as  individuals  and  partners 
may  legally  exercise." 

*  For  this  reason  the  case  seems  to  have 
been  improperly  cited  as  an  authority  for 
that  principle  in  3  Thompson  on  Corpora- 
tions, 2d  ed.  §  2787,  note  17. 

•  Greenville  Compress  &  Warehouse  Co. 
V.  Planters*  Compress  &  Warehouse  Co. 
(1893)  70  Miss.  660,  35  Am.  St.  Rep.  681, 
13  So.  879.  There  the  court  discussing  an 
unauthorized  consolidation  agreement,  said: 
"There  are  some  decisions  which  proceed 
on  the  apparent  postulate  that  an  ultra 
vires  agreement  executed  fully  by  one  of 
the  corporations,  or  so  far  executed  that 
the  status  quo  cannot  be  restored,  may  be 
made  the  basis  of  an  action.  But  in  many 
L.R.A.1917A. 


of  these  cases  it  will  be  found  that  the 
measure  of  recovery  would  be  the  same 
whether  the  injury  done  to  the  plaintiff  by 
the  failure  of  the  defendant  to  perform, 
or  the  benefit  received  by  the  defendant 
under  the  agreement,  is  taken  as  the  stand- 
ard. Cases  of  this  sort  may  therefore  be 
well  assigned  to  that  other  and  far  more 
numerous  class,  in  which  the  right  of  re- 
covery is  not  rested  upon  the  invalid  agree- 
ment, but  is  recognized  to  exist  notwith- 
standing the  agreement,  upon  the  principle 
that  the  defendant  may  not  repudiate  the 
contract  and  yet  retain  the  benefit  which 
has  been  derived  under  it.  The  decided 
weight  of  authority  in  England  and  Ameri- 
ca IS  that  no  action  lies  upon  the  invalid 
contract,  that  no  decree  can  be  made  by  a 
court  of  equity  for  its  specific  performance, 
nor  a  recovery  had  at  law  for  its  breach; 
but  that,  by  proceeding  in  the  proper  court, 
the  plaintiff  may  recover  to  the  extent  of 
the  l)enefit  received  bv  the  defendant  from 
the  execution  of  the  agreement  by  the 
plaintiff."  The  court  cited  Pennsylvania 
R.  Co.  v.  St.  Louis,  A.  &  T.  H.  R.  Co. 
(1886)  118  U.  S.  200.  30  L.  ed.  83,  6  Sup. 
Ct.  Rep.  1094;  Davis  v.  Smith  American 
Organ  Co.  (1881)  131  Mass.  258:  Pearce  v. 
Madison  &  I.  R.  Co.  21  How.  (U.  S.)  441, 
16  L.  ed.  184;  Ashbury  R.  Carriage  &  Iron 
Co.  V.  Riche  (1875)  L.  R.  7  H.  L.  653,  44 
L.  J.  Exch.  N.  S.  186,  33  L.  T.  N.  S.  451, 
24  Week.  Rep.  794,  2  Eng.  Rul.  Cas.  304; 
Re  Cork  &  Y.  R.  Co.  (1869)  L.  R.  4  Ch. 
(Eng.)  748,  39  L.  J.  Ch.  N.  S.  277,  21  I^ 
T.  N.  S.  735,  18  Week.  Rep.  26.  The  court 
had  apparently  no  adequate  knowledge  of 
the  number  of  American  precedents  that 
are  antagonistic  to  its  views. 

7  Williams  v.  Bank  of  Commerce  (1894) 
71  Miss.  858,  42  Am.  St.  Rep.  503.  16  So. 
238  (creditor's  bill  to  cancel  deed  of  trust). 

Sin  Watts  Mercantile  Co.  v.  Buchanan 
(1908)  92  MisB.  540,  40  So.  66   (action  on 
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91.  Misfiouvi. 

Two  of  the  earlier  decisions  of  the 
supreme  court  of  this  state  may  be 
regarded  as  indicating,  though  by  no 
means  distinctly,  an  acceptance  of  the 
doctrine  that  the  plea  of  ultra  vires 
constitutes  a  valid  defense  to  an  action 
on  a  corporate  contract,  irrespective 
of  whether  it  has  been  executed  or  not 
on  the  part  of  the  claimant.*  Twelve 
years  later  we  find  the  doctrine 
laid  down  that  a  company  could  not 
maintain  a  suit  for  the  avoidance  of 
an  issue  of  stock  without  offering  to 
return  the  price  paid  for  it,  and  that  a 
stockholder  was  equally  precluded  from 
asking  for  such  relief  as  long  as  the 
company  itself  retained  this  money.* 
As  a  decision  of  this  purport  might, 
without  any  inconsistency,  be  rendered 
by  a  court  which  rejects  the  principle 


of  estoppel  (see  §  21,  ante),  it  is  not  a 
distinct  authority  for  that  principle. 

In  a  subsequent  case  the  court  relied 
upon  the  general  rule  under  which  an 
estoppel  is  predicated  where  one  person 
wilfully  causes  the  other  to  believe  in 
the  existence  of  a  certain  state  of  things.' 
The  estoppel  which  is  referred  to  the 
element  of  a  receipt  of  benefits  was  not 
adverted  to.  But  it  is  clear  that  a 
recognition  of  this  species  of  estoppel 
cannot  logically  be  evaded  by  a  court 
which  afiirms  the  applicability  of  the 
general  rule  just  mentioned  to  a  case 
involving    an    ultra    vires    transaction. 

About  thirty  years  afterwards  it  was 
laid  down  in  unqualified  terms  that  the 
principle  of  estoppel  "cannot  be  applied 
to  validate  a  contract  which  the  corpora- 
tion had  no  power  to  make."*  But,  as 
the  actual  point  determined  was  merely 


note  given  by  defendant  to  an  individual 
for  shares  in  another  corporation),  the 
court,  after  adverting  to  the  fact  that  the 
penalty  specified  in  the  Mississippi  stat- 
ute which  forbids  one  corporation  to  pur- 
chase the  capital  stock  of  another,  or  to 
acquire  the  franchise,  plant,  or  equipment 
of  any  other  corporation,  was  denounced 
against  the  purchasing  corporation,  and  that 
it  would  have  to  be  stretched  to  cover  a 
ease  as  against  an  individual  seller,  said: 
We  "prefer  to  plant  ourselves,  in  the  par- 
ticular case  before  us,  on  the  decisions  of 
various  courts,  notably,  New  York,  Massa- 
ehuaetts,  and  Wisconsin,  and  on  the  lan- 
guage of  the.  New  York  court  that  Hhat 
kind  of  plunder  which  holds  onto  the  prop- 
erty, but  pleads  the  doctrine  of  ultra  vires 
against  the  obligation  to  pay  for  it,  has  no 
recognition  or  support  in  the  laws  of  this 
state.'  We  refer  to  2  Cook  on  Corporations, 
p.  1608,  and  notes.  We  subscribe  to  that 
doctrine  in  the  particular  case  we  have  in 
hand,  and,  if  it  be  true  that  the  Federal 
courts  would  hold  differently,  we  respect- 
fully decline  to  follow  them;  but  we  do  not 
think  it  would  be  so  held  in  the  Federal 
courts  on  the  facts  of  the  case  at  bar.'* 
The  court  was  evidently  not  aware  that 
the  doctrine  prevailing  in  Massachusetts  is 
different  from  that  accepted  in  New  York 
and  Wisconsin,  but  apparently  intended  to 
follow  the  decisions  in  the  two  latter  states. 
In  National  Surety  Co.  v.  Hall- Miller 
Decorating  Co.  (1913)  104  Miss.  626,  46 
L.R.A.(N.S.)  325,  61  So.  700,  an  action  on 
the  bond  of  a  surety  for  a  contractor  em- 
ployed by  the  trustees  of  a  hospital  was 
held  to  be  maintainable  on  the  ground  that 
''an  advantage  was  obtained  by  the  trus- 
tees, and  an  extra  credit  was  given  to  the 
contractors;  and,  it  being  the  duty  of  the 
trustees  to  erect  a  building  with  as  little 
delay  as  possible,  and  to  do  so  upon  the 
best  terms  obtainable,  we  are  of  the  opin- 
ion that  the  plea  of  ultra  vires,  if  upheld, 
'would  defeat  the  ends  of  justice,'  and  to 
L.R.A.1917A. 


deny  the  plea  will  only  require  the  con- 
tractors and  their  surety  to  carry  out  their 
obligations  advisedly  assumed.''  The  au- 
thority cited  was  Ohio  &  M.  R.  Co.  v.  Mc- 
Carthy  (1877)   96  U.  S.  258,  24  L.  ed.  GU3. 

MiMonri. 

lln  Hoagland  v.  Hannibal  &  St.  J.  R. 
Co.  (1867)  39  Mo.  451,  and  St.  Joseph  ex 
rel.  Hannibal  &  St.  J.  R.  Co.  v.  Saville 
(1867)  39  Mo.  460,  the  court  cited  with  ^- 
proval  Pearce  v.  Madison  &  I.  R.  Co.  (1858) 
21  How.  (U.  S.)  441,  16  L.  ed.  184.  But 
both  those  cases  related  to  the  enforcement 
of  executory  contracts,  and  there  is  nothing 
in  them  to  show  that  the  approval  thus 
expressed  extended  to  that  part  of  the 
Federal  decision  which  bears  upon  the  ques- 
tion of  an  estoppel  (see  §  68,  supra),  unless 
it  is  the  general  remark  in  the  second  one, 
that  "all  the  world  dealing  with  the  cor- 
poration is  bound  to  take  notice  of  its 
charter  and  the  extent  of  its  powers." 

8  Buford  V.  Keokuk  Northern  Line  Packet 
Co.   (1879)   69  Mo.  611. 

*  St.  Louis  V.  St.  Louis  Gaslight  Co. 
(1877)  70  Mo.  69  (contract  for  the  supply 
of  gas  to  a  city). 

estate  ex  rel.  St.  Louis  Underground 
Service  Co.  v.  Murphy  (1896)  134  Mo.  548, 
34  L.R.A.  369,  56  Am.  St.  Rep.  516,  31  S. 
W.  784,  34  S.  W.  61.  35  S.  W.  1132.  There 
it  was  unsuccessfully  contended,  in  support 
of  a  petition  for  a  mandamus  to  require 
the  commissioner  of  streets  to  grant  a  per- 
mit to  the  St.  Louis  Underground  Service 
Company,  relator,  to  construct  conduits  for 
electric  wires,  that,  inasmuch  as  relator  and 
its  assignors  had  gone  to  large  expense, 
with  the  knowledge  of  the  city,  in  con- 
structing subways  in  some  of  the  streets, 
and  had  paid  to  the  city  semiannually,  in 
advance,  the  sum  of  $500  for  the  rights  and 
franchises  granted  it,  as  required  by  an 
ordinance,  the  city  should  now  be  estopped 
to  deny  the  validity  of  the  ordinance.  The 
court  quoted  the  statement  in  Bigelow  on 
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that  the  principle  cotQd  not  be  invoked 
for  the  purpose  of  charging  the  city  with 
liability  in  respect  to  the  unperformed 
part  of  the  contract  in  question,  it  is 
apparent  that,  in  spite  of  the  generality 
of  the  language  used  by  the  court,  this 
case  did  not  settle  either  the  question 
whether  a  corporation  is  entitled  to 
plead  ultra  vires  in  respect  to  that  part 
of  a  contract  which  the  claimant  has 
performed,  or  the  question  whether  that 
plea  is  available  as  a  defense  to  an  ac- 
tion by  one  who  has  performed  the  whole 
contract  on  his  side. 

The  foregoing  summary  of  the  de- 
cisions indicates  that,  so  far  as  the  de- 
cisions of  the  supreme  court  were 
concerned,  one  of  the  Federal  courts  of 
appeals  was  apparently  justified  in  mak- 
ing the  following  statement  in  1904: 
'We  think  the  correct  view  of  the  de- 
cisions of  that  court — giving  effect  to 
each  according  to  the  particular  case 
then  under  consideration — is  that  they 
establish  a  rule  which  is  essentially 
the  same  as  that  recognized  in  the  Su- 


preme Court  of  the  United  States;  viz., 
that,  where  the  contract  which  is  ultra 
vires  has  been  fully  performed  on  both 
sides,  .  .  .  what  has  been  done  will 
not  be  undone  at  the  suit  of  either  par- 
ty; .  .  .  but  where  any  part  of  the 
contract  remains  executory,  its  invalidi- 
ty may  be  effectively  asserted,  notwith- 
standing its  partial  performance,  because 
the  power  to  enter  into  the  contract  or 
to  make  it  obligatory  at  all  has  been 
withheld  by  the  authority  which  created 
the  corporation  and  defined  its  powers."  * 
That  learned  tribunal,  however,  failed  to 
advert  to  the  fact  that  before  the  date 
of  its  statement  the  principle  of  estoppel 
had  been  distinctly  recognized  in  several 
decisions  of  the  Missouri  court  of  ap- 
peals.* 

But  a  change  in  the  views  of  the  state 
supreme  court  is  betokened  by  the  lan- 
guage used  and  the  rulings  made  in 
more  recent  caseaJ  Its  present  position 
is  that  which  is  defined  in  the  following 
statement:  "The  doctrine  that  a  party 
under  a  mere  ultra  vires  contract  may 


Estoppel,  6th  ed.  pp.  466,  467,  that  "if 
the  act  undertaken  was  in  and  of  itself 
ultra  vires  of  the  corporation,  no  act  of 
the  body  can  have  the  effect  to  estop  it  to 
allege  its  want  of  power  to  do  what  was 
undertaken."  It  was  observed  that  "as  the 
city  had  no  powtft  to  authorize  the  use  of 
its  streets  for  private  purposes  by  ordi- 
nance, it  certainly  cannot  do  so  by  estop- 
pel." Reliance  was  also  placed  upon  the 
following  statement  in  Pennsylvania  R.  Co. 
V.  St  Louis,  A.  &  T.  H.  R.  Co.  (1886)  118 
IT.  S.  317,  -30  L.  ed.  94,  6  Sup.  Ct.  Rep. 
1094:  "We  know  of  no  well-considered  case 
where  a  corporation  which  is  party  to  a 
continuing  contract  which  it  had  no  power 
to  make,  seeks  to  retract,  and  refuses  to 
proceed  further,  can  be  compelled  to  do  so.* 

•  Anglo-American  Land.  Mortg,  &  Agency 
Co.  V.  Lombard  (1904)  68  C.  C.  A.  89,  132 
Fed.  721. 

■•No  reference  was  made  by  the  Federal 
court  to  the  case  cited  in  note  9,  infra,  or 
to  the  earlier  of  those  collected  in  note  10. 

"^In  First  Nat.  Bank  v.  Guardian  Trust 
Co.  (1904)  187  Mo.  494,  70  L.R.A.  79,  86 
S.  W.  109  (action  on  a  note  executed  by  the 
Kansas  City,  etc..  Railroad  Company,  and 
indorsed  by  the  defendant),  the  grounds 
upon -which  the  plaintiff  was  held  to  be  en- 
titled to  recover  were  thus  stated:  "The 
contract  in  this  case  was  fully  executed  on 
the  part  of  the  plaintiff,  and  its  money  was 
parted  with  by  reason  of  the  execution  of 
the  note  by  the  defendant.  This  being  true, 
the  question  confronts  us,  Should  the  de- 
fense of  ultra  vires  as  interposed  by  the 
defendant  be  availing  under  the  facts  as 
disclosed  by  the  record?  We  have  reached 
the  conclusion  that  it  should  not  be.  It 
may  be  conceded  that  under  the  powers 
L.R.A.1917A. 


I  conferred  upon  the  defendant  by  the  stat- 
utes under  which  it  was  organized,  it  would 
not  be  authorized  to  simply  engage  in  the 
business  of  becoming  a  purely  accommoda- 
tion maker  or  indorser  of  promissory  notes. 
Upon  the  facts  in  this  case  this  legal  prin- 
ciple is  not  applicable  to  the  questions  here- 
in presented.  .  .  .  We  repeat  in  this 
case  that  the  defendant  had  adopted  a  busi- 
ness policy  in  respect  to  the  Belt  Railroad 
Company,  that  of  undertaking  to  finance 
the  company  to  the  end  that  it  might  be 
successfully  operated.  The  plaintiff  in  this 
case,  in  furnishing  the  money  upon  the 
execution  of  this  note  by  the  Belt  Railroad 
Company  and  the  defendant,  was  rendering 
a  benefit  and  aid  to  the  defendant  in  carry- 
ing out  a  business  policy  it  had  so  long 
pursued,  and  it  would  be  grossly  inequitable 
to  permit  the  defendant,  after  fully  receiv- 
ing the  assistance  of  the  plaintiff  in  carry- 
ing out  this  undertaking  to  finance  the  B^t 
Railroad  Company,  and  relieve  it  of  a  press- 
ing indebtedness,  to  now  say  that  it  had 
exceeded  its  corporate  powers,  and  inter- 
pose such  want  of  power  as  a  defense  to 
this  action." 

In  Cass  County  v.  Mercantile  Town  Mui. 
Ins.  Co.  (1904)  188  Mo.  1,  86  S.  W.  237 
(action  on  policy  of  insurance),  the  court 
said:  ''It  is  well  settled  in  this  state  that 
the  defense  of  ultra  vires  is  not  open  to  a 
corporation  when  the  contract  has  been  ful- 
ly executed  on  the  part  of  the  other  con- 
tracting party,  and  it  is  not  expressly  pro- 
hibited by  law." 

See  also  Kansas  Citv  ex  rel.  Diamond 
Brick  &  Tile  Co.  v.  Schroeder  (1906)  196 
Mo.  281,  93  S.  W.  405,  where  the  principle 
of  estoppel  was  afiirmed  with  respect  to  a 
municipal  corporation. 
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not  get  and  retain  benefits  thereunder, 
and  turn  about  and  r^udiate  the  con- 
tract,  is  well  grounded  in  principle."  • 

In  the  earliest  case  in  which  the  court 
of  appeals  had  occasion  to  consider  the 
question  of  ultra  vires  as  a  defense  to  an 
action  founded  on  an  executed  contract, 
the  judgment,  affirming  the  right  of  the 
claimant  to  recover  the  amount  of  a 
coupon  of  a  bond  issued  by  a  railway 
company,  was  based  partly  on  the  ground 
of  his  being  the  bona  fide  holder  of  a 
negotiable  instrument,  and  partly  on  the 
principle  of  an  estoppel  against  raising 
that  defense  under  the  given  circum- 
stances.' That  principle  has  also  been 
recognized  in  many  later  cases.^^ 


In  some  instances  the  conception  that 
to  allow  this  defense  to  prevail  where 
the  claimant  has  performed  his  part  of 
the  contract  would  not  advance  justice, 
but  accomplish  a  wrong,  has  been  relied 
upon  as  the  sole  or  as  one  ground  of  the 
decision.** 

In  other  instances  the  inadmissibility 
of  the  defense  has  been  predicated  on 
the  general  ground  that,  except  in  cases 
where  the  provisions  of  the  corporate 
charter  operate,  either  expressly  or  by 
implication,  to  invalidate  transactions 
outside  the  scope  of  that  charter,  the 
question  of  ultra  vires  is  one  which  can 
be  raised  only  by  the  state.**  It 
would  seem  that  in  any  jurisdiction  in 


S  St.  Louis  V.  St.  Louis,  I.  M.  &  S.  R.  Co. 
(1913)  248  Mo.  10,  164  S.  W.  55  (action  of 
ejectment) . 

In  Richard  Hanlon  Millinery  Go.  v.  Mis- 
fiissippi  Valley  Trust  Co.  (1913)  261  Mo. 
553,  158  S.  W.  359,  it  was  remarked  with 
reference  to  one  of  the  counts  in  the  com* 
plaint  that  it  was  ''not  really  a  suit  upon 
the  contract,  although  the  contract  is  men- 
tioned therein,"  but  "a  suit  at  law  to  re- 
cover back  the  money  paid  under  the  con- 
tract." The  court,  however,  said:  "If  the 
contract  were  only  executed  upon  one  side, 
then  the  plea  of  ultra  vires  would  be  un- 
availing, because  a  corporation  cannot  re- 
<:eive  money  to  do  a  thing  and  fail  to  do 
that  thing,  and  after  keeping  the  money, 
excuse  itself  from  liability  by  a  plea  of 
ultra  vires." 

9  Singer  v.  St.  Louis,  K.  C.  &  N.  R.  Co. 
(1879)  6  Mo.  App.  427.  There  the  bonds 
stated  upon  their  face  that  the  payment  of 
the  interest  was  secured  by  a  lease  of  the 
railroad  of  the  maker  to  the  defendant, 
which  was  to  pay  the  interest  by  paying 
the  coupons.  The  court  reasoned  thus: 
''Though  the  lease  was  not  here  in  evidence, 
facts  were  in  evidence  sufficient  to  show 
that  defendant  was  estopped  from  urging 
as  a  defense  that  it  had  no  power  to  make 
the  arrangement  which  it  did  make  with  the 
St.  Louis,  Council  Bluffs,  &  Omaha  Railroad 
-Company,  and  from  denying  the  authority 
of  its  officers  to  make  the  indorsement  upon 
the  back  of  the  bonds.  It  is  clear,  both 
upon  principle  and  authority,  that  it.  was 
not  open  to  the  defendant,  a  business  cor- 
poration, to  urge  as  against  the  plaintiff 
the  defense  of  ultra  vires,  or  of  nonratifica- 
tion  by  its  stockholders,  under  the  circum- 
stances of  this  case." 

10  In  Lysaght  v.  St.  Louis  Operative 
Stonemasons'  Asso.  (1893)  55  Mo.  App.  538 
(application  for  mandamus),  the  court  said: 
"The  law  is  that,  for  acts  merely  in  excess 
•of  charter  authority,  corporations  cannot  set 
up  the  defense  of  ultra  vires,  where  the 
consideration  has  been  received,  and  the 
transaction  executed  by  the  other  party." 

In  Winacott  v.  Guarantee  Invest.  Co. 
<1895)  63  Mo.  App.  367  (action  on  contract 
with  regard  to  the  issue  of  certain  pre- 
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f erred  stock),  the  court  said:  "The  defense 
of  ultra  vires  is  not  admissible  where  the 
contract  has  been  fully  executed  on  one 
side,  unless  it  is  a  contract  expressly  pro- 
hibited by  law." 

In  Williams  v.  Verity  (1903)  98  Mo. 
App.  654,  73  S.  W.  732  (suit  for  cancela- 
tion of  deed  of  trust),  it  was  declared  to  be 
?uite  well  settled  in  Missouri  "that  the  de- 
ense  of  ultra  vires  is  not  open  to  a  cor- 
poration when  the  contract  has  been  fully 
executed  on  the  part  of  the  other  contract- 
ing party,  and  it  is  not  expressly  prohibited 
by  law." 

For  other  cases  in  which  the  doctrine 
thus  laid  down  has  been  approved,  see  Groh- 
mann  v.  Brown  (1897)  68  Mo.  App.  630 
(enforceability  of  creditor's  claim  in  re- 
ceivership proceedings) ;  Goodland  v.  Bank 
of  Darlington  (1896)  74  Mo.  App.  366  (suit 
to  enforce  personal  liability  of  defendant 
as  stockholder  in  another  bank) ;  Chenoweth 
V.  Pacific  Exp.  Co.  (1902)  93  Mo.  App.  185 
(see  note  12,  infra) ;  York  v.  Farmers'  Bank 

(1904)  105  Mo.  App.  127,  79  S.  W.  96 
(action  to  enforce  liability  resulting  from 
arrangement  with  bank  for  paying  an  over- 
draft) ;  Adams  v.  Farmers'  Mut.  F.  Ins.  Co. 

(1905)  115  Mo.  App.  21,  90  S.  W.  747  (ac- 
tion on  policy  of  insurance) ;  EUett -Kendall 
Shoe  Co.  V.  Western  Stores  Co.  (1906)  132 
Mo.  App.  513,  112  S.  W.  4  (rule  recognized, 
arguendo);  Osmer  v.  Lemay-Wegmann 
Brokerage  Co.  (1911)  155  Mo.  App.  211, 134 
S.  W.  65  (action  on  notes  given  by  vendee 
of  patent  rights) ;  William  R.  Bush  Constr. 
Co.  V.  Bambrick-Bates  Constr.  Co.  (1913) 
176  Mo.  App.  608,  159  S.  W.  738  (contract 
as  to  leasing  and  surrendering  lease  was 
held  intra  vires,  but  rule  as  to  effect  of 
appropriation  of  benefits  was  affirmed,  ar- 
guendo) ;  Hough  V.  St.  Louis  Car  Co.  (1914) 
182  Mo.  App.  718,  165  S.  W.  1161  (action 
for  personal  injuries). 

iiRelfe  V.  Columbia  L.  Ins.  Co.  (1881)  10 
Mo.  App.  150;  Hough  v.  St.  Louis  Car  Co. 
supra. 

win  Cass  Countv  v.  Mercantile  Town 
Mut.  Ins.  Co.  (1904)  188  Mo.  1,  86  S.  W. 
237  (action  on  policy  of  insurance),  the 
court  approved  the  following  statements  in 
Goodland  v.  Bank  of  Darlington  (1896)  74 
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which  a  doctrine  of  this  comprehensive 
scope  is  regarded  as  being  one  of  gen- 
eral application,  the  principle  of  an 
estoppel  is  superfluous  as  a  means  of 
working  out  the  remedial  rights  of  the 
parties.  See  §  5,  supra.  But  this  aspect 
of  the  matter  was  not  adverted  to  in 
any  of  the  cases  cited. 

In  a  case  in  which  an  action  brought 
to  enforce  the  statutory  liability  of  a 
trust  company  as  a  shareholder  in  a 
bank  in  which  it  had  purchased  a  con- 
trolling interest  was  held  not  to  be  main- 
tainable, the  court,  referring  to  the  rules 
regarding  estoppel  and  the  sole  right  of 
the  state  to  complain^  remarked  that 
it  knew  of  no  Missouri  case  in  which 
these  rules  "had  been  applied  where  the 
corporation  had  become  a  party  to  a 
contract  void  for  the  reason  that  it  was 
wrong  in  itself  and  a  violation  of  some 
public  policy  and  good  morals.*'  "  From 
this  statement  and  the  decision  rendered, 
it  may  be  inferred  that,  in  the  opinion 
of  the  court,  the  descriptions  of  ultra 
vires  transactions  which  belong  to  the 
same  category  as  the  one  under  dis- 
cussion do  not  fall  within  the  scope  of 
the  principle  of  estoppel.  The  facts  with 
relation  to  which  the  statement  was 
made  indicate  that  the  excepted  category 
was  deemed  to  embrace  transactions 
which  involve  the  conduct  of  a  business 


different  in  kind  from  that  specified  in 
the  corporate  charter.  Whether  it  was 
regarded  as  including  any  other  classes 
of  transactions,  there  is  nothing  in  the 
opinion  to  show. 

In  one  case  where  the  action  was 
brought  on  a  guaranty  given  by  a 
national  bank,  the  ruling  of  the  court 
that  the  defendant  was  not  estopped  to 
plead  ultra  vires  was  based  upon  the 
ground  that  the  Federal  decisions  were 
of  paramount  authority.**  See  §§  68 
and  70,  supra. 

92.  Nebraska, 

The  position  of  the  supreme  court 
with  respect  to  one  particular  descrip- 
tion of  contract  is  indicated  by  the  fol- 
lowing statement  in  a  syllabus  prepared 
by  it:  Where  an  incorporated  bank  be- 
comes surety  in  such  an  undertaking, 
no  estoppel  to  assert  want  of  power  to 
incur  the  obligation  arises  solely  upon 
the  ground  that  other  parties  have  been 
misled  and  acted  in  reliance  thereon  to 
their  disadvantage,  since  the  obligation 
was  so  clearly  ultra  vires  that  the  par- 
ties must  have  known  it  and  taken  their 
chances  of  the  corporation  carrying  it 
out.  In  such  cases,  the  corporation  will 
be  held  estopped  only  where  it  has 
acquired  money  or  property  by  means 
of  the  contract  in  excess  of  its  powers, 
and,  having  retained  the  same  or  the 


Mo.  App.  365  (suit  to  enforce  personal  lia- 
bility of  defendant  as  stockholder  in  an- 
other bank) :  *'It  has  been  repeatedly  de- 
cided by  the  appellate  courts  of  this  state 
that  a  violation  of  a  charter  cannot  be 
taken  advantage  of  collaterally  or  inciden- 
tally, but  only  on  a  direct  proceeding  insti- 
tuted for  that  purpose.  ...  It  has  fur- 
ther been  declared  by  the  same  courts  that 
in  a  collateral  proceeding  to  declare  the 
ultra  vires  acts  of  a  trading  corporation 
void,  it  must  be  shown  to  be  the  intention 
of  the  charter,  as  gathered  from  its  terms, 
not  only  to  restrict  the  business  of  the 
corporation  to  certain  things,  but  in  addi- 
tion to  declare  that,  when  it  exceeds  these 
restrictions,  the  act  should  be  void.  If  such 
intention  does  not  exist  in  the  charter,  the 
state  alone  can  question  such  acts  as  ultra 
vires,  except  when  the  contract  is  against 
publk;  policy  or  good  morals." 

For  other  cases  in  which  the  doctrine 
stated  in  the  text  is  recognized,  see  Osmer 
v.  Lemay-Wegmann  Brokerage  Co.  (1911) 
155  Mo.  App.  211,  134  S.  W.  66,  and  Hough 
v.  St.  Louis  Car  Co.  (1914)  182  Mo.  App. 
718,  165  S.  W.  1161  (where  St.  Louis  Drug 
Co.  v.  Robinson  (1883)  81  Mo.  26,  was  re- 
ferred to  as  an  authority  for  the  doctrine 
**that  the  question  of  ultra  vires,  as  depend- 
ing upon  the  ownership  of  the  stock  in  one 
corporation  by  another,  cannot  be  raised 
collaterally"): 
L.R.A.1917A. 


I  In  Welsh  v.  Ferd  Heim  Brewing  Co. 
(1892)  47  Mo.  App.  608,  the  doctrine  applied 
in  the  above  cases  wa«  the  basis  of  a  judg- 
ment in  favor  of  the  plaintiff  in  an  action 
for  rent  which  had  accrued  under  a  lease 
after  the  defendant  had  repudiated  it.  It 
would  seem  that  such  a  claim,  being  found- 
ed upon  the  unperformed,  and  therefore 
executory,  part  of  the  contract,  should  have 
been  disallowed  under  the  general  rule  ex- 
plained in  §  3,  supra.  But  the  decision  and 
the  remarks  made  with  regard  to  the  doc- 
trine referred  to  in  the  text  were  approved 
in  Glass  v.  Ferd  Heim  Brewing  Co.  (1891) 
47  Mo.  App.  639. 

A  similar  criticism  is  suggested  by  Cheno- 
weth  V.  Pacific  Kxp.  Co.  (1902)  93  Mo.  App. 
186,  where  the  doctrine  was  invoked  as  one 
of  the  grounds  of  a  decision  holding  that  a 
servant  to  whom  the  defendant  had  prom- 
ised to  give  permanent  employment  was  en- 
titled to  recover  damages  in  respect  to  a 
breach  of  the  contract  after  it  had  been 
acted  upon  for  fifteen  years.  But  the  deci- 
sion was  approved  in  First  Nat.  Bank  v. 
Guardian  Trust  Co.  (1905)  187  Mo.  494,  70 
L.R.A.  79,  86  S.  W.  109. 

Instate  ex  rel.  Hadley  v.  Bankers'  Trust 
Co.  (1911)  167  Mo.  App.  557,  188  S.  W. 
669. 

14  First  Nat.  Bank  v.  American  Kat.  Bank 
(1902)  173  Mo.  153,  72  S.  W.  1069  (promise 
to  pay  certain  drafts). 
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proeeedg  thereof,  sets  up  want  of  power 
against  the  party  seeking  to  enforce  it.^ 
From  this  statement  it  is  clear  that 
Nebraska  is  one  of  the  states  in  whieh 
the  applicability  of  the  principle  of 
estoppel  under  appropriate  eireum- 
stances  is  recognized. 

In  a  later  case  where  an  action  for 
money  due  on  account  of  goods  sold  and 
delivered  was  held  not  to  be  maintain^ 
able,  the  actual  ground  upon  which  the 
decision  proceeded  was  that  the  agent 
who  made  the  contract  in  question  had 
in  80  doing  exceeded  his  authority.* 
The  added  declaration  of  the  court  that 
the  contract  was  ultra  vires  of  the  corpo- 
ration itself  might  seem  to  import  that 
the  claim  was  regarded  as  being  non- 
Mif orceable  for  this  reason  also.  Having 
regard  to  the  circumstances  involved, 
such  a  position  would  be  inconsistent 
with  the  principle  of  estoppel,  and  conse- 
quently with  the  earlier  case  reviewed 
above.  But  this  apparent  conflict  be- 
tween the  two  cases  scarcely  affords  a 
sufficient  basis  for  inferring  a  change  in 
the  views  of  the  court. 

93.  New  Hampshire, 

The  ground  upon  which  it  was  held 
in  one  case  that  the  defendant  was  not 
liable  for  the  price  of  certain  articles 
sold  to  it  in  pursuance  of  a  contract 
made  by  its  president  was  that  ''the  pow- 
ers of  the  agents  of  corporations  to 
enter  into  contracts  in  their  behalf  are 
limited,  by  the  nature  of  things,  to  such 
contracts  as  the  corporations  are  by 
their  charters  authorized  to  make."* 
The  effect  of  the  execution  of  the  con- 
tract by  the  claimant  was  not  specifically 
adverted  to;  but  it  is  clear  that^  when 


viewed  with  relation  to  the  circum- 
stances involved,  the  decision  may  be 
regarded  as  being  by  implication  an  au- 
thority for  the  doctrine  that  a  corpora- 
tion is  not  estopped  by  such  execution 
from  pleading  ultra  vires. 

In  another  case,  decided  about  ten 
years  afterwards,  the  doctrine  was  ap- 
proved that,  "if  a  corporation  is  author- 
ized to  give  notes  for  any  purpose,  a 
bona  fide  indorsee  of  the  note  of  such 
corporation  has  a  right  to  presume  that 
it  was  issued  for  an  authorized  purpose, 
and  it  is  no  defense  against  him  to  show 
that  the  note  was  given  for  a  purpose 
not  authorized  by  the  charter.'' '  As 
the  restricted  doctrine  thus  recognized 
has  been  adopted  even  in  jurisdictions 
in  whieh  the  mere  fact  of  the  corpora- 
tion's having  accepted  the  benefits  of  a 
contract  does  not  create  an  estoppel 
against  alleging  it  to  be  ultra  vires,  this 
expression  of  opinion  cannot  be  said  to 
afford  any  definite  information  concern- 
ing the  views  entertained  by  the  court 
with  respect  to  the  significance  of  that 
fact  in  actions  that  are  not  founded  on 
n^otiable  instruments. 

Three  years  later  the  court  observed 
that  "the  argument  of  justice  was  in 
favor  of  holding  that  a  corporation, 
equally  with  an  individual,  after  having 
received  the  benefit  of  such  [i.  e.,  ultra 
vires]  contracts,  shall  not  be  permitted 
to  repudiate  them  upon  the  ground  that 
it  has  violated  some  statute  provision 
in  contracting  them."'  But  the  actual 
ratio  decidendi  is  to  be  found  in  the 
passage  of  the  opinion  in  whieh  the 
court,  after  having  conceded  that  every- 
one then  dealing  with  the  corporation, 
must  be  presumed  to  know  the  limitation 


Nebraska* 

1  Sturdevant  Bros.  &  Co.  v.  Farmers*  & 
M.  Bank  (1901)  62  Neb.  472,  87  N.  W.  156, 
affirmed  on  rehearing  in  (1903)  69  Keb.  220, 
95  N.  W.  819. 

2  Farmers*  Co-op.  Shipping  Asso.  v. 
George  A.  Adams  Grain  Co.  (1909)  84  Neb. 
752,  122  N.  W.  56. 

New  Hampshire. 

1  Downing  y.  Mt.  Washington  Road  Co. 
<1860)  40  N.  H.  230. 

•  Rich  V.  Enrol  (1871)  51  N.  H.  350,  citing 
Monument  Nat.  Bank  v.  Globe  Works 
(1869)  101  Mass.  57,  3  Am.  Rep.  322,  and 
ike  opinion  of  Selden,  J.,  in  Bissell  v.  Midh- 
igan  S.  &  N.  I.  R.  Cos.  (1860)  22  N.  Y.  289. 
The  applicability  of  the  doctrine  was  de- 
nied for  the  reason  that  the  persons  who 
assumed  to  pledge  the  credit  of  the  defend- 
ant, a  town,  had  no  authority  to  do  so, 
and  that  the  note  upon  which  the  action 
was  brought  was  consequently  *'not  made  or 
issued**  by  it. 
L.R.A.1917A. 


'Ossipee  Hosiery  &  Woolen  Mfg.  Co.  v. 
Canney  (1874)  64  N.  H.  295.  There  the 
corporation  sued  in  assumpsit  for  an  assess- 
ment made  on  a  stockholder  to  pay  a  cor- 
porate debt.  The  essential  point  involved, 
therefore,  was  whether  the  corporation  it- 
self was  liable  on  the  contract  from  which 
the  debt  resulted.  The  contention  of  the 
defendant  stockholder  was  that,  as  it  had 
been  provided  by  Gen.  Stat,  chap.  135,  §  4, 
that  "no  corporation,  banks  and  insurance 
companies  excepted,  shall  contract  debts  or 
incur  liabilities  exceeding  one  half  of  its 
capital  stock  then  actually  paid  in  and  un- 
impaired, and  of  its  other  property  and 
assets,*'  the  contract  was  ultra  vires  as  to 
any  debt  contracted  beyond  the  amount  so 
limited;  that  a  creditor  dealing  with  an 
agent  of  a  corporation  miist  see  for  him- 
self that  the  agent  acts  within  the  scope 
of  his  authority;  and  that  an  act  ultra 
vires  cannot  be  ratified. 
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imposed  upon  its  power  to  contract 
debts,  continued  thus:  ''Buti  at  the 
same  time,  it  is  equally  clear  that  the 
contracting  o£  these  debts  beyond  the 
limit  fixed  by  statute  was  not  the  ex- 
ercise of  a  power  not  conferred  on  the 
corporation,  but  was  the  abuse  of  a  gen- 
eral power  in  these  particular  instances, 
of  which  abuse  the  other  contracting 
parties  (the  creditors)  cannot  ordinarily 
be  presumed  to  have  known." 

In  a  case  decided  six  years  afterward 
one  of  the  grounds  upon  which  a  bill 
was  held  to  be  maintainable  against 
the  stockholders  of  a  company  whose 
notes,  executed  for  a  loan  in  excess  o£ 
its  powers,  had  been  signed  by  them  as 
comakers,  was  that  ''the  statutory  pro- 
hibition of  the  contraction  of  debt  did 
not  authorize  the  company  to  keep, 
without  repayment,  the  money  it  was 
forbidden  to  hire," — or,  in  other  words, 
that  the  defendant,  having  ''hired  the 
plaintiff's  money,  was  liable  to  repay  it, 
whether  the  hiring  was  authorized  or 


not"^  From  the  language  thus  used 
it  is  not  quite  clear  whether  the  court 
intended  to  rely  upon  the  doctrine  of 
estoppel,  or  simply  upon  the  implied  ob- 
ligation of  a  corporation  to  return  money 
or  property  which  it  has  received  in  pur- 
suance of  an  ultra  vires  contract.  See  § 
11,  of  the  note  to  Crowder  State  Bank  v. 
iBtna  Powder  Co.  post,  1037.  The 
other  consideration  relied  on  was  that 
"the  plaintiffs  could  not  be  presumed  to 
have  known  that  the  company  was  ex- 
ceeding its  powers."    See  §  12,  supra. 

In  other  cases,  also,  we  find  it  formally 
laid  down  that,  "when  the  corporation 
has  received  the  consideration  or  en< 
joyed  the  benefit  of  a  contract  which  it 
repudiates,  but  which  has  been  executed 
on  the  part  of  any  person,  and  has  paid 
no  equivalent  on  its  part,  he  may  recover 
back  the  consideration  received  and 
enjoyed;"*  or,  in  other  words,  that  "a 
corporation  cannot  retain  the  benefits 
and  repudiate  the  burdens  of  ultra  vires 
contracts."  ^    But,  owing  to  the  general 


*  Connecticut  River  Sav.  Bank  v.  Flake 
(1880)  60  N.  H.  363,  citing  Ossipee  Hosiery 
&  Woolen  Mfg.  Co.  v.  Canney,  note  3,  su- 
pra. 

5  Hall  V.  Paris  (1879)  59  N.  H.  71  (set- 
tlement of  claims  against  an  insolvent 
bank). 

^Latulippe  v.  New  England  Invest.  Co. 
(1913)  77  N.  H.  31,  86  Atl.  361  (purchase 
of  its  own  stock  by  company). 

In  Cogswell  v.  Rockingham  Ten  Cents 
Sav.  Bank  (1879)  59  N.  H.  43,  it  was  con- 
tended that  the  claims  of  two  persons  who 
had  kept  in  an  insolvent  bank  special  de- 
posits, to  be  paid  out  on  call,  were  not 
entitled  to  a  preference  as  against  the  gen- 
eral creditors,  because  the  receiving  of  such 
deposits  on  such  terms  was  not  within  the 
authorized  business  of  the  bank.  But  the 
court  said:  ''Admitting  this  to  be  so, 
the  bank,  having  received  the  money  and 
converted  it  to  its  use  as  a  part  of  the 
general  fund,  must  be  held  to  account  for  it, 
and  the  claims  of  Davis  and  Fernald  are 
debts  to  be  paid  in  full." 

In  Greeley  v.  Nashua  Sav.  Bank  (1884) 
63  N.  H.  145,  an  action  of  assumpsit  for 
certain  securities  delivered  for  safe-keeping 
to  the  clerk  of  defendant's  treasurer,  the 
grounds  upon  which  recovery  was  denied 
were  thus  stated:  'Whether  the  contract 
was  made  with  French  with  or  without  the 
knowledge  or  assent  of  the  treasurer,  it 
was  a  contract  which  neither  could  make  on 
behalf  of  the  bank,  for  it  was  a  contract 
which  the  defendants  were  not  empowered 
by  their  charter  to  make.  It  was  no  part 
of  the  business  of  the  bank  to  receive  valu- 
ables or  securities  for  safe-keeping.  Their 
charter  does  not  authorize  them  to  act  as 
mere  depositaries.  None  of  the  evidence 
tends  to  show  that  the  bonds  came  into  the 
possession  of  the  bank,  or  that  the  bank 
L.R.A.193  7A. 


ever  received  any  benefit  from  them,  or  any 
of  their  proceeds.  On  the  contrary,  the 
evidence  is  that  the  bank  never  received 
the  bonds  or  their  avails.'* 

In  Manchester  &  L.  R.  Co.  v.  Concord  R. 
Corp.  (1889)  66  N.  H.  100,  9  L.R.A.  689,  3 
Inters.  Com.  Rep.  319,  49  Am.  St.  Rep.  582, 
20  Atl.  383,  an  equity  suit  was  brought 
for  a  discovery  and  an  accounting  of  the 
defendants'  dealings  with  the  ^aintiffs' 
railroad  properties  during  a  period  of  about 
thirty  years,  under  various  contracts  and 
leases;  for  the  delivery  of  certain  books, 
records,  and  papers  alleged  to  belong  to  the 
plaintiffs ;  for  the  return  to  them  of  rolling 
stock  and  equipments  of  the  appraised  value 
of  $147,592,  which  went  into  the  defendants' 
possession  at  the  time  they  took  the  plain- 
tiff's road,  and  which  they  still  retained; 
and  for  the  determination  and  adjustment  of 
the  respective  rights  of  the  parties  in  and  to 
certain  lands,  depots,  and  tracks.  One  of 
the  special  pleas  filed  by  the  defendants 
averred  that  the  contracts  between  the  par- 
ties, under  which  the  defendants  went  into 
and  retained  the  possession  and  manage- 
ment of  the  plaintiffs'  road  for  more  than 
thirty  years,  "were  wholly  beyond  the  cor- 
porate power"  of  either  party  to  make  or 
to  ratify,  and  that  therefore  the  defendants 
should  be  hence  dismissed  with  their  costs 
and  charges.  The  plaintiffs'  demurrer  to 
this  plea  was  sustained  on  grounds  thus 
stated:  'The  defense  set  up  is  so  re- 
pugnant to  the  natural  sense  of  justice,  so 
contrary  to  good  faith  and  fair  dealing,  and 
so  opposed  to  the  weight  of  modem  au- 
thority, that  it  need  only  be  said  that  in 
equity,  at  least,  neither  party  to  a  trans- 
action ultra  vires  simply  is  heard  to  all^e 
its  invalidity  whila  retaining  its  fruits. 
However  the  contractual  power  of  the  de- 
fendants may  be  limited  under  their  charter, 


ANNOTATION— ULTRA  VIRES— ESTOPPEL  OP  CORPORATION. 


933 


terms  in  which  this  principle  has  been 
eOQunoiatedy  and  the  faet  that  nearly  all 
the  oases  in  which  it  has  been  distinetly 
recognized  involve  either  equitable  suits 
or  proceedings  in  which  the  rights  and 
liabilities  of  the  parties  were  determin- 
able on  the  same  footing  as  in  such  suits, 
they  cannot  be  said  to  have  definitely 
committed  the  court  to  an  adoption  of 
the  doctrine  that  the  performance  of  the 
contract  is  a  circumstance  which  pre- 
cludes the  corporation  from  interposing 
the  defense  of  ultra  vires  in  actions  of 
law  which  are  founded  upon  the  contract 
itself.  In  fact,  the  rejection  of  that 
doctrine  is  eleariy  indicated  by  a  case 
decided  during  the  same  period,  in  which 
it  was  expressly  laid  down  that  no  re- 
covery could  be  had  under  a  declara- 
tion which  counted  merely  upon  the  con- 
tract itself.'^  As  this  ruling  is  a  direct 
authority  upon  the  point,  its  significance 
is  not  seriously  diminished  by  the  fact 
that,  in  another  case  of  somewhat  later 
date,  in  which  it  was  held  that  the  de- 
fendant was  not  liable,  both  court  and 
counsel  apparently  took  it  for  granted 
that  the  principle  of  estoppel  would  have 
been  controlling  if  the  evidence  had  been 


such  as  to  warrant  ite  application.* 
The  language  used,  and  authorities 
cited,  in  the  most  recent  case  that  bears 
upon  the  doctrinal  position  of  the  court, 
would  seem  to  evince  an  acceptance  of 
the  doctrine  of  estoppel.^  But  it  is  to 
be  observed  that  here,  also,  the  proceed- 
ings were  of  an  equitable  nature,  and 
that  the  court  was  not  called  upon  to 
determine  the  question  whether  that  doc- 
trine may  be  applied  for  the  purpose  of 
enabling  a  claimant  to  enforce  an  ultra 
vires  contract  in  an  action  at  law. 

94.  New  Jersey. 

Having  regard  to  the  facts  involved, 
the  earlier  cases  seem  by  implication 
to  require  for  their  support  the  doctrine 
that  the  fact  of  the  other  party  having 
performed  the  contract  on  his  side  does 
not  preclude  the  corporation  from  plead- 
ing ultra  vires.^ 

The  doctrine  established  by  the  more 
recent  decisions  is  that  the  corporation 
is  estopped  to  raise  that  defense  in  all 
cases  where  the  contract  has  been  exe- 
cuted on  both  sides,  and  that,  where 
^'the  party  seeking  relief  has  performed 
on  his  part,  the  plea  of  ultra  vires  by 


there  is  no  limitation  of  their  power  to 
make  restitution  to  the  other  party  whose 
money  or  property  they  have  obtained 
through  an  unauthorized  contract;  nor,  as 
a  corporation,  are  they  exempted  from  the 
common  obligation  to  do  justice  which  binds 
individnalB,  for  this  duty  rests  upon  all 
persons  alike,  whether  natural  or  artificial." 

7  Norton  v.  Derry  Nat.  Bank  (1882)  61 
N.  H.  589,  60  Am.  Rep.  336  (action  on 
guaranty) . 

<  Greeley  v.  Nashua  Sav.  Bank  (1884) 
63  N.  H.  145.    See  note  6,  supra. 

9  In  International  Trust  Co.  v.  Davis  &  F. 
Mfg.  Co.  (1900)  70  N.  H.  118,  46  Atl.  1054 
(bill  to  restrain  levy  of  execution  against 
property  of  company  which  had  issued  bonds 
secured  by  a  mortgage  to  the  plaintiff  trust 
company),  the  court  argued  thus:  "The 
defense  that  the  mortgage  to  secure  the 
last  issue  of  bonds  was  ultra  vires,  because 
the  amount  of  the  issue  was  more  than  one 
half  the  cost  of  the  light  company's  prop- 
erty, is  also  set  up.  The  company  could 
not  avail  itself  of  this  defense,  for  it  has 
received  and  now  retains  the  proceeds  of 
the  contract.  .  .  .  These  creditors  can- 
not invoke  the  aid  of  this  doctrine,  for  it 
is  applied  only  at  the  instance  of  the  state, 
the  corporation,  or  its  stockholders,  or  of  a 
third  person  whose  rights  are  infringed  by 
the  illegal  agreement.  Green's  Brice,  Ultra 
Vires,  pt.  4,  chap.  2.  Assuming  that  the 
execution  of  this  mortgage  was  beyond  the 
powers  granted  to  the  company,  and  that 
these  cr«litor&  so  far  stand  in  the  position 
of  innocent  purchasers  as  to  have  the  right 
to  attack  it  (Com.  v.  Smith  (1869)  10  AUen 
L.R.A.1917A. 


(Mass.)  459,  87  Am.  Dec.  672),  the  defense 
is  not  available  here.  The  claim  that  a 
contract  is  void  because  beyond  the  charter 
powers  of  a  corporation  is  seldom  recog- 
nized as  a  defense  to  an  agreement  other- 
wise unobjectionable,  and  never  except  as 
a  shield  against  wrong.  Whitney  Arms  Co. 
V.  Barlow  (1875)  63  N.  Y.  69,  20  Am.  Rep. 
504;  Lewis  v.  American  Sav.  &  !>.  Aseo.. 
(1898)  98  Wis.  203,  39  L.R.A.  559,  73  N.  W. 
793."  It  was  held  that  the  piaiiitiUa  were 
entitled  to  an  equitable  lien  upon  the  prop- 
erty to  the  extent  of  $14^00  as  against  the 
Davis  &  Farnum  Company,  and  $19,100  as 
against  Kendall,  the  other  defendant. 

New  Jersey. 

iln  Morris  ft  E.  R.  Co.  v.  Sussex  R.  Co. 
(1869;  Err.  &  App.)  20  N.  J.  £q.  542,  it 
was  held  that  one  railway  company  could 
not  eMnpel  another  to  account  for  a  certain 
stipulated  percentage  of  the  money  received 
for  the  transportation  of  passengers  and 
freight  over  certain  lines  the  building  of 
which  had  not  been  authorised  when  the 
contract  was  entered  into. 

In  National  Trust  Co.  v.  Miller  (1880)  33 
N.  J.  Eq.  155  (suit  to  foreclose  a  mortgage), 
the  court  adopted  the  doctrine  laid  down  in 
Thomas  v.  West  Jersey  R.  Co.  (1879)  101 
U.  S.  71,  25  L.  ed.  950,  following  Ashbury 
R.  Carriage  &  Iron  Co.  v.  Riche  (1875)  L. 
R.  7  H.  L.  653,  44  L.  J.  Exch.  N.  S.  185, 
33  L.  T.  N.  S.  451,  24  Week.  Rep.  794,  2 
£ng.  Rul.  Cas.  304,  that  a  contract  not 
within  the  scope  of  the  powers  conferred  on 
a  corporation  cannot,  by  any  partial  per- 
formance, become  the  foundation  of  a  right 
of  action. 
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the  corporation  which  has  acquiesced  in 
it  is  inadmissible  in  an  action  brought 
against  it  for  not  performing  its  side 
of  the  contract,  in  all  those  instances 
where  the  party  who  has  performed  can- 
not, upon  rescission,  be  restored  to  his 
former  status."*  The  second  branch  of 
this  doctrine  has  been  reaffirmed  in 
several  later  cases.'  But  it  has  also  been 
stated  in  a  broader  form,  expressive 
of  the  theory  that  the  inability  of  the 
corporation  to  raise  the  plea  of  ultra 
vires  is  predicable  regardless  of  the 
question  whether  it  is  or  is  not  feasible 
to  restore  the  claimant  to  his  former 
status.^ 

In  one  of  the  cases  decided  with  refer- 
ence to  the  doctrine,  language  was  used 
which  indicated  that  it  was  regarded  as 
being  applicable  only  in  cases  where  the 
acquiescence  of  all  the  stockholders  is 


proved,  and  there  is  nothing  to  show 
that  the  interests  of  creditors  wiU  be 
injuriously  affected  by  the  enforcement 
of  the  contract.^ 

95,  New  Torlc. 

In  §  44  of  the  monograph  appended 
to  Calumet  &  C.  Canal  A  Dock  Co.  v. 
Conkling,  L.R.AJ917B,  —,  it  is  stat- 
ed that  the  earliest  New  York  case  which 
has  a  bearing  upon  the  effect  of  the  per- 
formance of  an  ultra  vires  contract  by 
the  moving  party  is  one  in  which  Chan- 
cellor Kent  intimated,  without  explicitly 
deciding,  that,  where  that  party  is  the 
corporation  itself,  the  question  of  its 
want  of  power  can  be  raised  only  by 
the  government  of  the  state  by  which 
the  corporate  charter  has  been  granted.^ 
The  principle  thus  adverted  to  seems  to 
be  the  rationale  of  another  early  case 


8  Camden  &  A.  R.  Co.  v.  May's  Landing 
&  E.  H.  City  R.  Co.  (1886;  Err.  &  App.) 
48  N.  J.  L.  530,  7  Atl.  623  (action  of  debt 
to  recover  rent). 

<  Chapman  v.  Iron  Clad  Rheostat  Co. 
(1898)  62  N.  J.  L,  497,  41  Atl.  690  (contract 
to  employ  plaintiff) ;  Perkins  v.  Trinitv 
Realty  Co.  (1905)  69  N.  J.  Eq.  723,  61  Atl. 
167  (see  note  5,  infra) ;  Settle  v.  Republic 
Sav.  &  L.  Asso.  (1906)  71  N.  J.  Eq.  613, 
64  Atl.  176  (action  to  recover  money  bor- 
rowed on  certificate  by  building  and  loan 
association) ;  Earle  v.  American  Sugar  Ref. 
Co.  (1908)  74  N.  J.  Eq.  761,  71  Atl.  391 
(suit  for  accounting  in  respect  to  loan  made 
by  purchase  of  commercial  paper). 

In  State  ex  rel.  Rutherford  v.  Hudson 
River  Traction  Co.  (1906;  Sup.  Ct.)  73  N. 
J.  L.  235,  63  Atl.  84,  the  court,  in  dealing 
with  an  application  for  mandamus  to  com- 
pel defendant  to  macadamize  the  street  on 
which  its  tracks  were  laid,  said:  'In  our 
view  it  is  not  open  to  the  traction  company 
to  raise  the  question  that  the  grant  of  its 
local  privileges  and  franchises  was  ultra 
vires  the  municipal  corporation,  while  at 
the  same  time  the  company  retains  and 
uses  and  enjoys  those  privileges  and  fran- 
chises. The  plea  of  ultra  vires  is  not  ad- 
mitted in  such  circumstances  except  where 
it  is  practicable  to  restore  the  status  quo 
ante,  and  we  therefore  think  the  present 
respondent  is  estopped  from  setting  up 
that  plea." 

4  In  Whitehead  v.  American  Lamp  & 
Brass  Co.  (1905)  70  N.  J.  Eq.  681,  62  Atl. 
654  (appeal  from  receiver's  order  disallow- 
ing a  claim  based  on  a  guaranty  of  pay- 
ment for  materials  sold),  the  court  thus 
stated  its  conclusions:  ''If  the  act  was  in 
excess  of  its  [guarantying  company's]  au- 
thority, it  having  induced  the  claimant  to 
part  with  its  property  relying  upon  the 
promised  'ultimate  payment,*  and  being 
benefited  by  having  the  material  manu- 
factured for  its  account,  it  would  be  un- 
conscionable to  now  permit  it  to  interpose 
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the  plea  it  offers.  The  weight  of  modern 
judicial  authority  favors  the  rule  that, 
where  a  private  corporation  enters  into  a 
contract  in  excess  of  its  granted  powers, 
but  not  expressly  prohibited,  and  has  re- 
ceived the  benefits  contracted  for,  it  will 
be  estopped  from  pleading  a  want  of  power 
to  make  the  agreem^it  for  the  purpose  of 
escaping  performance  on  its  part."  But 
some  doubt  as  to  whether  the  general  lan- 
guage here  used  is  anything  more  than  an 
accident  is  suggested  by  the  fact  that  the 
court  also  approved  the  passage  quoted  in 
the  text  in  which  the  qualifying  clause  as 
to  the  impossibility  of  complete  restitution 
is  inserted. 

» In  Perkins  v.  Trinity  Realty  Co.  (1905) 
69  N.  J.  Eq.  730,  61  Atl.  167  (suit  to  fore- 
close mortgage  executed  for  accommodation 
of  a  third  party).  Garrison,  V.  C. 
said:  "It  is  clear  that  the  notes,  to 
secure  which  this  mortgage  was  given, 
were  not  for  any  purpose  of  the  de- 
fendant company,  and  were  not  given  in 
the  due  course  of  its  business,  and  were 

f'ven  as  an  accommodation  to  a  third  party, 
think,  therefore,  it  is  obvious  that  the 
mortgage  could  not  be  sustained  if  attacked 
by  any  creditor  of  the  corporation  or  by  any 
stockholder  who  did  not  assent  to  it.  But 
since  it  is  not  shown  that  there'  are  any 
creditors,  and  no  question  of  public  policy 
intervenes,  and  every  stockholder  assented 
to  this  disposition  of  the  company's  prop- 
erty, I  find  that  this  mortgage,  given  for 
a  valuable  consideration,  should  not  be 
declared  invalid  at  the  instance  of  this  de- 
fendant  In  cases  where  stock- 
holders have  all  assented  to  corporate 
action,  and  no  rights  of  the  state  or  cred- 
itors intervene,  the  doctrine  of  estoppel 
is  fully  applicable,  and  the  plea  of  ultra 
vires  is  unavailing." 

New  York. 

1  Silver  Lake  Bank  v.  North  (1820)  4 
Johns.  Ch.  370  (action  by  Pennsylvania 
corporation) . 
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:also,  in  which,  as  the  aetion  was  bought 
by  a  creditor  of  a  corporation  to  en- 
force the  individual  liability  of  a  stock- 
holder, the  liability  of  the  corporation 
itself  was  primarily  involved.*  But  the 
precise  position  of  the  court  is  not 
shown  by  its  very  brief  opinion. 

In  the  same  monograph  it  is  shown 
that,  in  several  cases  in  which  the 
-courts  held  that  no  action  could  be  main- 
tained by  a  corporation  upon  a  contract 
which  violated  the  Restraining  Act  or  a 
similar  statute,  the  element  of  the  de- 
fendant's acceptance  of  the  benefits 
-accruing  to  him  from  the  plaintiff's  per- 
formance thereof  was  not  discussed  at 
all.    In  harmony  with  these  decisions  is 


a  case  in  which,  toward  the  dose  of 
this  period  it  was  held  that  a  corporation 
could  not  be  sued  upon  an  ultra  vires 
contract,  and  in  which,  although  the 
contract  had  in  point  of  fact  been  per- 
fonned  by  the  plaintiff,  no  reference 
was  made  to  this  aspect  of  the  evidence.' 
During  the  ensuing  period  the  signifi- 
cance of  the  fact  of  performance  was 
considered  in  some  cases;  but  they  are 
not  consistent.  In  one  the  doctrine  was 
applied  that,  as  against  a  person  who 
has  performed  the  contract  on  his  side, 
a  corporation  is  estopped  from  pleading 
ultra  vires.^  In  another  that  doctrine 
was  explicitly  repudiated.^  In  another 
it  constituted  the  ground  upon  which  a 


•  Spear  v.  Crawford  (1886)  14  Wend.  20, 
"28  Am.  Dec.  513.  It  was  laid  down  that 
whether  it  was  lawful  or  not  for  the  Har- 
laem  Canal  Company  to  divide  the  excess 
of  lands  purchased  by  them  among  the 
stockholders,  a  stockholder,  when  sued  by 
a  creditor,  could  not  allege  that  or  any 
other  illegality  in  the  acts  of  the  company 
in  bar  of  a  recovery  against  himself.  Such 
illegal  acts  did  not  per  se  work  a  forfeiture. 

•  Safford  v.  Wyckoff  (1841)  1  Hill,  11. 
There  the  defendant  was  sued  as  president 
of  a  bank  organized  under  the  general  law 
of  1838,  upon  a  bill  of  exchange  or  draft 
drawn  by  the  bank  upon  the  North  Amer- 
ican Trust  &  Banking  Company  in  favor  of 
one  Dodge,  and  indorsed  to  the  plaintiff. 
Held,  by  Cowen,  J.,  that,  as  the  bank  had 
no  authority  to  issue  drafts  on  time,  the 
-action  could  not  be  maintained.  The  ground 
upon  which  the  decision  proceeded  was 
simply  that  the  issue  of  the  instrument 
was  an  infraction  of  the  general  Restrain- 
ing Law  of  1837.  This  was  one  of  the  cases 
relied  upon  by  Selden,  J.,  in  the  opinion 
which  he  delivered  in  Bissell  v.  Mi<^igan  8. 
A  N.  I.  R.  Cos.  (1860)  22  N.  Y.  258.  See 
Tiote  11,  infra.  The  decision  was  reversed 
in  (1842)  4  Hill,  442,  on  the  ground  that, 
although  the  draft  had  been  improperly 
issued,  it  was  valid  in  the  hands  of  a  bona 
fide  holder,  because  it  was  not  on  its  face 
illegal  or  unauthorized.  To  this  ruling 
Selden,  J.,  did  not  advert,  possibly  because 
the  special  ground  upon  which  it  was  based 
was  such  as  to  render  it  unimportant  in  a 
general  discussion  of  the  extent  of  the  right 
to  sue  on  an  ultra  vires  contract.  It  should 
be  observed  that  New  York  is  one  of  the 
states  in  which  ultra  vires  and  expressly 
prohibited  contracts  are  now  assigned  to 
different  categories,  so  far  as  regards  the 
right  to  sue  upon  them  after  they  have 
been  executed.    See  §§  17,  18,  and  44,  supra. 

The  theory  of  the  reversing  decision  was 
presumably  taken  for  granted  in  Stoney  v. 
American  L.  Ins.  Co.  (1845)  11  Paige,  635, 
where  the  obligation  of  a  Maryland  com- 
pany to  pay  its  certificates  to  the  holders 
thereof,  in  spite  of  their  having  been  is- 
sued in  New  York  in  violation  of  the  Re- 
straining Act,  was  affirmed  on  the  special 
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ground  that  the  holders  were  bona  fide  pur- 
chasers who  had  no  notice  of  the  illegality 
of  the  instruments. 

« Indiana  v.  Woram  (1843)  6  Hill,  33, 
40  Am.  Dec  378.  There  the  object  of  the 
action  was  to  enfix'ce  the  individual  lia^ 
bility  of  the  stockholderB  of  a  corporation 
whidi  had  exceeded  its  power  by  purchas- 
ing certain  bonds.  The  judgment  affirming 
the  right  of  action  was  put  upon  the  ground 
that  the  previous  decision  in  Moss  v.  Rossie 
Lead  Min.  Co.  (1843)  5  Hill,  137,  where  the 
corporation  itself  was  the  defendant,  had 
established  the  broad  principle  that  "a 
corporation  cannot  avoid  its  obligation  on 
the  ground  that  it  was  given  for  property 
whi(£  the  corporation  was  not  authorized 
to  purchase."  It  is  submitted  that  this  is 
not  a  correct  statement  of  the  purport  of 
a  case  which,  as  the  opinion  snows,  pro- 
ceeded simply  upon  the  special  ground  that 
the  defendant  company  was  "authorized  by 
statute  to  exercise  a  general  agency,  to 
which  a  large  discretion  was  necessarily 
incident,"  and  consequently  that  ^'acts  done 
by  such  a  company  which  bear  an  equivocal 
appearance,  b^use  they  noay  be  within  or 
without  the  corporate  power  or  the  capital 
employed,  must  be  teeted  by  such  rules  as 
we  apply  to  the  acts  of  a  general  ag^nt. 
T^e  man  who  deals  with  such  an  agent 
is  not  bound  to  know  that  the  transaction 
is  within  the  scope  of  his  authority."  But 
for  the  purposes  of  the  present  review  of 
the  decieions  the  significant  fact  is  that 
the  broader  principle  was  assumed  in  the 
later  oase  to  have  been  established  by  the 
earlier  one. 

ft  Hodge  V.  Buffalo  (1846)  2  Denio,  110. 
There  it  was  held  that  a  man  who  had,  in 
pursuance  of  an  agreement  with  the  com- 
mon conncil  of  Buifalo,  furnished  a  public 
entertainment  on  Independence  Day,  could 
not  recover  from  the  municipality  the  mon- 
ey which  had  been  expended.  The  court 
said:  "The  plaintiff's  counsel,  failing  to  find 
express  authority  to  make  expenditures 
for  this  piu-pose,  insists  that  the  claim 
can  be  sustained  on  the  ground  that,  the 
plaintiff  having  furnished  this  entertain- 
ment, the  corporation  has  recedved  the  con- 
sideration and  is  boimd  to  pay,  although 
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bank  was  held  to  be  liable  upon  an 
aoeommodation  indorsement.^  This  de- 
cision was  cited  not  long  afterward  by 
an  eminent  judge  in  support  of  his 
theory  that  the  doctrine  of  estoppel  is 
one  of  general  application.^  But  it  is 
submitted  that  the  passages  quoted  in 
the  footnote  from  the  opinion  shows  that 
the  court  did  not  intend  to  go  any  fur- 
ther than  to  affirm  the  ajiplicability  of 
the  doctrine  of  estoppel  in  respect  to 
one  particular  class  of  cases;  viz.,  those 
in  whieh  the  indorser  is  a  corporation 
empowered  to  negotiate  commercial 
paper  in  the  course  of  its  business,  and 
the    action    upon    the    indorsement    is 


brought  by  a  bona  Me  purchaser  for 
value.* 

About  the  same  time  as  the  last- 
mentioned  case  was  decided,  the  right 
of  recovery  on  executed  ultra  vires  con- 
tracts was  much  discussed  with  reference 
to  the  question  whether,  relatively  to  the 
corporation^  the  other  contracting  party 
was  in  pari  delicto.^  In  so  far  as  they 
turn  upon  that  question,  they  are  re- 
viewed in  §  14,  of  the  note  to  Orowder 
State  Bank  v.  ^tna  Powder  Co.  post, 
1045.  For  the  purpose  of  the  present 
summary,  it  will  be  sufficient  to  state 
that  in  one  of  them  the  doeision  proceed- 
ed partly  upon  the  principtle  of  an  estop- 


the  engagement  was  made  without  legal 
authority.  It  is  said  to  be  analogous  to 
a  subeequent  ratification  by  a  corporation 
of  the  unauthorized  act  of  its  agent.  I 
cannot  concur  in  this  view  of  the  case.  The 
doctrine  referred  to  assumes  that  the  prin- 
cipal has  power  to  confer  the  requisite  ' 
authority  in  the  first  instance.  It  cannot  be 
maintained  that  a  corporation  can  by  a  , 
subsequent  ratification  make  good  an  act 
of  its  agent  which  it  could  not  have  direct- 
ly empowered  him  to  do.  The  power  at- 
tempted to  be  conferred  by  the  common 
council  upon  this  committee  was  unau- 
thorized, and  the  acts  of  the  committee 
were  void  so  far  they  assumed  to  bind  the 
corporation."  The  defendant  in  this  in- 
stance was  a  municipal  corporation,  but 
the  reasoning  of  the  court  is  quite  general, 
and  is  manifestly  intended  to  be  applicable 
to  all  corporations,  whether  public  or  pri- 
vate. 

0  Bank  of  Genesee  v.  Patchin  Bank  (1865) 
13  N.  Y.  809.  The  court  said:  **It  is  quite 
clear  that  the  officers  of  a  banking  asaocia- 
tion  or  other  corporation  have  no  power  to 
engage  the  institution,  as  the  surety  for 
another,  in  a  business  in  which  it  has  no 
interest.  Such  a  transaction  is  without 
the  scope  of  the  business  of  the  company. 
.  .  .  I  entertain  no  doubt  but  that  a 
bank  may  lawfully  indorse  the  commercial 
paper  which  it  holds,  with  a  view  to  raise 
money  upon  it  by  way  of  discount,  or  for 
any  other  lawful  purpose.  .  .  .  But 
the  officers  of  the  bank  have  no  right  to 
indorse  on  its  behalf  the  paper  of  other 
persons  in  which  it  has  no  interest,  or  to 
make  the  bank  a  party  to  paper  for  the 
accommodation  of  anyone.  Such  contracts 
are  void  upon  the  same  principle  that  an 
indorsement  by  a  partner,  of  the  firm  name, 
without  the  consent  of  his  copartners,  for 
the  accommodation  of  a  third  person,  would 
be  inoperative  against  the  firm.  .  .  . 
The  evidence  in  this  case  tended  to  show, 
and  perhaps  it  established,  that  the  bill  in 

?[ue8tion  was  drawn,  accepted,  and  indorsed 
or  the  accommodation  of  the  railroad  cor- 
poration, and  to  enable  that  corporation 
to  borrow  money.  The  indorsement  of  the 
defendant  was  therefore  void  in  the  hands 
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of  every  person  having  notice  of  the  facts. 
But  if  the  proper  officers  of  the  defendant 
have  negotiated  it  to  the  plaintiff,  rep- 
resenting it  to  be  a  bill  belonging  to  their 
bank,  and  upon  the  faith  of  that  representa- 
tion the  plaintiff  has,  in  the  usual  course 
of  its  business,  discounted  it,  advancing 
to  the  defendant  the  proceeds,  the  defend- 
ant is  precluded,  upon  the  principle  just 
referred  to  [defining  the  rights  of  innocent 
holders],  from  setting  up  that  it  was  in- 
dorsed without  authority."  The  court  then 
referred  to  certain  cases  in  which  it  had 
been  held  that,  '*if  a  note  made  for  the 
purpose  of  raising  money  is  negotiated  to 
an  indorsee  upon  a  discount  greater  than 
the  legal  rate  of  interest,  by  means  of  a 
representation  by  the  indorser  that  it  is 
business  paper  in  his  hands,  that  the  in- 
dorser cannot  set  up  the  defense  of  usury 
against  the  indorsee,"  and  continued  as 
follows:  "This  is  carrying  the  principle  of 
estoppel  to  the  length  of  protecting  a 
transaction  prohibited  by  a  positive  law 
founded  upon  considerations  of  public  pol- 
icy. It  is  not  'necessary  to  affirm  that 
doctrine  in  this  case,  for  the  objection  here 
is  not  that  the  transaction  itself  was  un- 
lawful, but  only  that  it  was  unauthorized 
in  this  particular  case.  I  see  no  objection 
to  applying  to  it  the  principle  that  where 
a  party  hi^,  by  his  declaration  or  conduct, 
induced  another  to  act  in  a  particular 
manner,  he  will  not  afterwards  be  permitted 
to  deny  the  truth  of  his  admission,  if  i^e 
consequence  would  be  to  work  an  injury 
to  such  other  person." 

7  See  the  opinion  of  Comstock,  Ch.  J., 
in  Bissell  v.  Michigan  S.  &  N.  I.  R.  Cos. 
(1860)  22  N.  y.  268,  note  11,  infra. 

s  Compare  Monument  Nat.  Bank  v.  Globe 
Works  (1869)  101  Mass.  57,  3  Am.  Hep. 
322,  reviewed  in  §  11,  supra. 

9  Tracy  v.  Talmage  (1856)  14  K  Y.  160, 
67  Am.  Dec  132;  Curtis  v.  Leavitt  (1857) 
15  N.  Y.  9:  Sacketts  Harbor  Bank  v.  Codd 
(1858)  18  N.  Y.  240;  De  Groff  v.  American 
Linen  Thread  Co.  (1860)  21  N.  Y.  124,  re- 
versing (1855)  24  Barb.  375,  but  not  on 
this  point;  Oneida  Bank  v.  Ontario  Bank 
(1860)  21  N.  Y.  490. 
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pel  based  upon  the  receipt  of  benefits, 
from  the  other  contracting  party.  "If  it 
be  conceded/'  said  the  court,  "that  the 
defendants  had  no  power  to  enter  into 
the  contract  of  sale  in  this  case  and  bind 
the  company  to  perform  the  obligations 
assumed,  viewed  as  a  mere  question  of 
corporate  power,  yet,  having  under- 
taken to  do  so,  and  having  received  the 
fuU  consideration  agreed  to  be  paid  by 
the  plaintiff,  and  he  havii^  fulfilled  his 
entire  contract,  they  cannot  now  be  per- 
mitted  to  set  up  that  excess  of  authority 
to  excuse  them  from  that  part  of  the 
contract  which  imposes  an  obligation 
upon  them.''** 

From  the  foregoing  resume  of  the  de- 
eiaions,  it  is  apparent  that,  toward  the 
close  of  the  period  during  which  they 
were  rendered,  the  trend  of  judicial 
opinion  was  distinctly  in  the  direction 
of  the  doctrine  under  which  corporations 
are  deemed  to  be  estopped  from  plead- 


ing ultra  vires  as  a  bar  to  an  action 
upon  a  contract,  after  it  has  been  per- 
formed by  the  other  party.  That  doc- 
trine was  still  more  firmly  established 
by  a  noteworthy  ease  which  came  be- 
fore the  court  of  appeals  in  1860.  The 
action  was  brought  for  the  recovery  of 
damages  for  injuries  caused  by  the  neg- 
ligence of  the  servants  of  two  corpora- 
tions who  were  jointly  operating  a  train 
on  which  the  person  injured  was  a 
passenger,  through  a  state  to  which  the 
charter  of  neither  of  the  defendants 
extended.**  Elaborate  and  very  able 
opinions  were  delivered  both  by  Corn- 
stock,  Ch.  J.,  and  by  Selden,  J.  Their 
arguments,  so  far  as  relevant  to  the 
general  discussion  of  the  subject  of 
estoppel,  are  reviewed  in  subtitles  VII. 
and  yni,  supra.  Here  it  will  be  suffi- 
cient to  state  that  the  position  taken  by 
the  former  judge  was  that  the  action 
was  maintainable  on  the  contract,  and 


M  De  Groff  v.  American  Linen  Thread  CJo. 
(1860)  21  N.  Y.  124.  The  following  paa- 
eage  may  also  be  quoted:  '^t  is  very  dear 
that  if  the  plaintiff  in  thie  suit  had  been 
prosecuted  upon  one  of  the  notes  given  by 
him  upon  the  purehaae,  he  could  not,  hav- 
ing accepted  and  retaining  the  goods,  have 
set  up  as  a  defense  want  of  power  in  the 
defendants  to  enter  into  the  contract.  The 
same  rule  of  right  and  the  same  measure 
of  justice  will  be  exacted  in  this  suit. 
This  principle  has  been  repeatedly  held  as 
applicable  to  an  individual  attempting  to 
screen  himself  from  liability  when  con- 
tracting with  a  corporation,  and  in  the 
case  of  a  corporation  when  seeking  to 
escape  responsibility  on  the  plea  of  ultra 
vires  for  act  deliberately  done  with  all 
ueual  and  needful  formalities;  and  where 
they  have  received  the  entire  benefit  they 
contracted  for,  such  a  defense  should  no 
longer  be  tolerated  in  onr  courts.  In  prin- 
ciple it  is  condemned  bv  the  decision  in 
Tracy  v.  Talmaj?e  (1856)"  14  N.  Y.  162,  67 
Am.  Dec.  132,  although  I  admit  this  precise 
question  is  not  presented  in  that  case. 
Where  the  question  is  merely  as  to  the 
capacity  to  contract,  a  party  who  has  had 
the  benefit  of  the  contract  should  not  be 
permitted,  especially  where  there  is  no 
unlawful  intent  charged  upon  the  other 
party,  and  he  is  in  no  sense  in  pari  delicto, 
to  question  its  validity.  To  deny  relief  to 
a  plaintiff  thus  situated  would  be  subetan- 
tially  to  secure  to  the  party  deliberately 
violating  one  of  the  laws  of  its  existence, 
and  where  no  guilty  complicity  can  be 
charged  upon  the  other  party,  the  fruits 
of  an  illegal  transaction,  and  operate  as 
a  premium  upon  repudiation  and  fraud." 

Having  regard  to  the  language  used  in 
this  case,  it  is  noteworthy  that  in  Gary  v. 
Cleveland  &  T.  R.  O).  (1850)  29  Barb.  35, 
the  supreme  court  seems  to  have  been  un- 
acquainted with  the  notion  of  an  estoppel 
L.R.A.1917A. 


as  predicated  from  a  receipt  of  the  ben- 
efits of  the  contract;  for,  in  discussing  the 
right  of  a  railway  passenger  to  recover  for 
the  loss  of  his  baggage  on  a  line  connected 
with  the  system  of  the  defendant,  it  re- 
marked that  there  were  no  facts  upon  which 
an  estoppel  could  be  based,  because  "no 
fraud  had  been  practised  upon  the  plain- 
tiff.'' Such  language  clearly  would  not 
have  been  used  if  the  court  had  had  in 
mind  the  estoppel  which  results  simply 
from  the  receipt  of  benefits.  For  this 
reason  the  citation  of  the  case  as  a  prece- 
dent for  the  doctrine  as  to  such  an  estoppel 
is  plainly  unwarrantable.  See,  for  example, 
Bradley  v.  Ballard  (1870)  55  111.  413,  8 
Am.  Rep.  666,  3  Mor.  Min.  Rep.  563. 

ilBissell  V.  Michigan  S.  &  N.  I.  R.  Cos. 
(1860)  22  N.  Y.  258.  The  position  taken 
by  Comstock,  Ch.  J.,  whose  views  have 
been  adopted  by  the  court  of  appeals  in 
all  the  subsequent  cases,  is  shown  by  the 
following  extracts  from  his  opinion:  ''Can, 
then,  two  railroad  corporations  having  con- 
necting lines  thus  unite  their  business,  for 
the  purpose  of  promoting  their  common 
interest;  charter  another  connecting  road 
in  furtherance  of  the  same  policy;  hold 
themselves  out  to  the  public  as  carriers 
over  the  whole  route;  enter  into  contracts 
according;  receive  the  benefit  of  those  con- 
tracts; and  then,  when  liabilities  arise, 
interpose  the  violation  of  their  own  char- 
ters to  shield  them  from  responsibility? 
Such  a  defense  is  shocking  to  the  moral 
sense,  and,  although  it  appears  to  have 
some  support  in  judicial  opinions,  I  think 
it  has  no  foundation  in  the  law.  .  .  . 
I  have  no  hesitation  in  affirming  the  judg- 
ment of  the  court  below,  upon  the  principles 
of  contract  and  of  duty  resulting  there- 
from. That  the  entire  course  of  ousiness 
in  which  the  defendants  were  engaged 
could  not  be  justified  by  their  charters,  I 
am  not  prepared  to  deny.     Each  of  them 
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that  if  the  defendants  could  not  be  held 
under  their  contract,  they  could  not  be 
held  at  all,  inasmuch  as  the  only  negli* 
gence  alleged  was  a  failure  to  use  the 
care  which  the  contract  called  for.  The 
view  of  Selden,  J.,  was  that  the  claim 
could  not  be  enforced  upon  this  basis, 
but  that  the  defendant  might  be  held 
liable  as  for  a  breach  of  a  duty  to  use 
reasonable  care  with  respect  to  a  person 
who  was  lawfully  traveling  on  its  cars. 
Clarke,  J.,  agreed  with  Selden,  J.,  and 
all  but  one  of  the  other  judges  concurred 
in  a  decision  for  the  plaintiff,  without 
stating    the    ground    on    which     they 


thought  the  decision  should  be  placed. 
In  the  same  year  the  principle  of 
estoppel  was  again  recognized  in  a  case 
in  which  it  was  held  that  a  claim  for 
money  paid  at  the  request  of  a  railway 
company  to  one  who  had  advanced  the 
price  of  a  steamboat  purchased  for  it 
could  not  be  resisted  on  the  ground 
that  the  purchase  was  ultra  vires,  al- 
though the  plaintiff,  when  he  paid  the 
money,  knew  all  the  facts.^^  Comstock^ 
Ch.  J.,  who  delivered  the  opinion  of  the 
court,  laid  down  the  broad  doctrine  that, 
'Vhen  a  sale  of  a  chattel  made  to  a  cor- 
poration is  executed  and  complete  in  all 


was  chartered  to  build  a  railroad,  the  ter- 
mini of  which  were  specified.  They  built 
the  roads,  and  then  consolidated  their  buei- 
ness/'  He  conceded  that  they  had  no 
rightful  authority  to  consolidate  the  busi- 
ness of  the  two  lines  which  they  had  sep- 
arately built,  or  to  construct  or  lease 
another  road  in  continuation  of  theirs. 
"But  these  things  were  actually  done,  and 
they  were  done  openly  and  publicly.  If 
these  acts  were  an  aouse  of  power,  the 
shareholders  had  ample  opportunity  to  pre- 
vent or  arrest  the  abuse.  But  no  complaint 
from  them  has  ever  been  heard,  and  their 
acquiescence  must  be  presumed.  If  state 
sovereijjfnties  were  wronged  by  the  course 
of  dealing  pursued,  no  interference  or  com- 
plaint has  come  from  that  quarter.  Con- 
ceding, then,  that  the  defendants  might 
change  the  attitude  in  which  they  stood 
toward  the  public,  and  return  at  any  time 
to  the  sphere  of  legitimate  duty,  they  could 
not  revoke  past  contracts,  the  consideration 
of  which  they  had  received,  and  upon  the 
performance  of  >  "h  they  had  entered. 
They  were  bound  to  pay  their  servants 
and  laborers,  and  they  were  liable  for  the 
careful  transportation  of  freight  committed 
to  their  charge.  They  could  not  invite  a 
traveler  into  their  cars,  and,  after  injur- 
ing him  by  their  negligence,  reject  the  re- 
sponsibilities of  their  contract.  A  traveler 
from  New  York  to  the  Mississippi  can  hard- 
ly be  required  to  furnish  himself  with  the 
charters  of  all  the  railroads  on  his  route, 
or  to  study  a  treatise  on  the  law  of  cor- 
porations." The  following  authorities  were 
relied  upon  as  sustaining  his  views;  Steam 
Nav.  Co.  V.  Weed  (1853)  17  Barb.  378; 
Silver  Lake  Bank  v.  North  (1820)  4  Johns. 
Ch.  370;  Chester  Glass  Co.  v.  Dewey  (1819) 
16  Mass.  102,  8  Am.  Dec.  128;  Bank  of 
Genesee  v.  Patchin  Bank  (1865)  13  N.  Y. 
309;  Bulkley  v.  Derby  Fishing  Co.  (1817) 
2  Conn.  256,  7  Am.  Dec.  271;  Parker  v. 
Boston  &  M.  R  Co.  (1849)  3  Cush.  (Mass.) 
108,  60  Am.  Dec.  709;  Allegheny  City  v. 
McCIurkan  (1650)  14  Pa.  82.  But  an  exam- 
ination of  these  cases  will  show  that  only 
the  first  and  last  can  fairly  be  regarded  as 
precedents  in  point.  Those  in  4  Johns.  Ch. 
and  16  Mass.  proceeded  upon  the  theory 
that,  where  a  corporation  is  seeking  to 
enforce  a  contract,  the  question  of  its  want 
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of  power  is  one  which  only  the  state  can 
raise.  The  fourth  case  embodies  a  rule 
of  limited  application  rather  than  the  broad 
doctrine  of  an  estoppel  predicable  in  re- 
spect to  every  description  of  contract.  See 
note  6,  supra.  The  passage  quoted  by  the 
learned  chief  justice  from  the  Connecticut 
case  would  sustain  his  views,  if  construed 
literally  and  without  reference  to  the  ques- 
tion actually  involved.  But  the  context 
shows  that  the  court  had  in  mind  not  con- 
tracts that  are  ultra  vires  in  the  proper 
sense  of  that  expression,  but  those  which 
are  invalid  merely  by  reason  of  the  failure 
of  the  corporate  agents  to  comply  with 
formal  requirements.  See  §  8,  supra.  The 
Massachusetts  case  in  3  Cush.  involved  au 
action  for  damages  to  property,  and  was 
decided  with  reference  to  the  language  of 
a  special  statute  (see  §  87,  supra).  It  was 
therefore  irrelevant  as  an  authority  in  a 
general  discussion.  It  is  somewhat  re- 
markable that  no  reference  was  made  to 
Indiana  v.  Woram  (1843)  6  Hill,  33  (note  4, 
supra),  and  De  Groff  v.  American  Linen 
Thread  Co.  (1860)  21  N.  Y.  124  (note  10, 
supra),  both  of  which  were  favorable  prece- 
dents. 

In  Buffett  ▼.  Troy  &  B.  R.  Co.  (1869) 
40  N.  Y.  168,  affirming  (1862)  36  Barb.  421, 
an  action  to  recover  for  injuries  caused  by 
the  overturning  of  a  sleigh  used  by  the 
defendant  company  to  convey  intending 
passengers  from  a  village  to  a  station,  the 
Bissell  Case  (1860)  22  N.  Y.  258,  was  cited 
as  a  controlling  authority.  The  contention 
that  the  company  was  not  liable,  because 
the  contracts  were  for  transportation  on  or 
over  territory  not  l^ing  between  its  ter- 
minal points,  was  rejected. 

M  Parish  v.  Wheeler  (1860)  22  N.  Y. 
494.  There  it  appeared  that  this  railroad 
corporation,  of  which  the  defendant  was  re- 
ceiver, had,  in  excess  of  the  powers  con- 
ferred by  its  charter,  purchased  and  paid 
for  a  steamboat  and  several  canal  boats; 
that,  being  in  the  possession  and  use  of 
the  property  in  connection  with  its  regular 
business,  it  mortgaged  the  same  property 
to  its  creditor,  the  plaint  id,  taking  back 
charter  parties  for  a  limited  periotl,  and 
also  a  stipulation  for  a  reconveyance  if 
the  debt  should  be  paid  at  the  time  agreed 
on;    that   the   plaintiff,    taking   the   usual 
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things,  except  the  performance  of  its 
own  promise  to  pay  the  price,  a  plea 
that  it  ought  not  to  have  made  the  pur- 
chase is  not  to  be  entertained,  especially 
80  long  as  it  retains,  and  insists  upon 
retaining,  all  the  benefit  of  the  contract. 
.  .  Corporations  themselves,  like 
individuals,  in  dealing  with  other  par- 
ties, must  live  up  to  the  rules  of  com- 
mon honesty."  The  learned  judge  also 
said:  ''I  am  constrained  to  reject  all 
the  arguments  on  both  sides  of  this  case 
founded  on  the  alleged  illegality  of  any 
of  the  transactions  involved.  Contracts 
with  corporations,  made  in  excess  of  their 
powers,  which  are  purely  executory  on 
both  sides,  and  where  no  wrong  will  be 
done  if  the  parties   are  left  in   their 


previous  situation,  I  am  willing  to  ag^ee, 
should  not  be  enforced,  because  such 
contracts  contemplate  an  unauthorized 
diversion  of  corporate  funds,  and 
therefore  a  breach  of  private  trust.  But 
the  executed  dealings  of  corporations 
must  be  allowed  to  stand  for  and  against 
both  the  parties,  when  the  plainest 
rales  of  good  faith  so  require."  Since 
these  two  cases  were  decided,  it  has  al- 
ways been  regarded  as  settled  law  in  this 
state  ''that  a  corporation  cannot  avail 
itself  of  the  defense  of  ultra  vires  when 
the  contract  has  been  in  good  faith 
fully  performed  by  the  other  party,  and 
the  corporation  has  had  the  full  bene- 
fit of  the  performance  and  of  the  con- 
tract."**     "The  law  which  obtains  in 


course  in  such  eases,  caused  a  part  of  the 
property  to  be  sold  after  a  default  had 
occurred^  and  received  the  prooeeds  of  that 
sale,  which  nearly  or  quite  satisfied  the 
debt. 

"Whitney  Arms  Co.  v.  Barlow  (1876) 
63  N.  Y.  62,  20  Am.  Rep.  604,  a  case  in 
which  the  doctrine  was  referred  to  as  being 
the  counterpart  of  the  rule  which  holds 
e  converso;  viz.,  that  "if  the  other  party 
has  had  the  benefit  of  a  contract  fully  per- 
formed by  the  corporation,  he  will  not  be 
heard  to  object  that  the  contract  and  per- 
formance were  not  within  the  legitimate 
powers  of  the  corporation." 

Vbught  V.  Eastern  Bldg.  &  I/.  Asso. 
(1902)  172  N.  Y.  508,  92  Am.  St.  Rep.  761, 
65  N.  E.  496  (contract  to  pay  maturity 
value  of  shares  of  stock. 

For  other  cases  in  which  the  doctrine 
enunciated  in  the  text  has  t>een  applied  or 
recopmized,  see  Hurd  v.  Kelly  (1879)  78  N. 
Y.  688,  34  Am.  Rep.  667,  afi!rming  Hurd  v. 
Green  (1879)  17  Hun,  327  (bond  guaranty- 
ing obligations  of  bank);  Alexander  v. 
Cauldwell  (1881)  83  N.  Y.  480,  6  Mor.  Min. 
Rep.  660,  (applicability  of  doctrine  was 
denied  because  evidence  failed  to  show  re- 
ceipt of  benefits);  Woodruflf  v.  Erie  R.  Oo. 
(1883)  93  N.  Y.  609  (action  for  amount 
due  under  lease) ;  Jemison  v.  Citizens'  Sav. 
Bank  (1890)  122  N.  Y.  135,  9  L.R.A.  708, 
26  N.  E.  264  (doctrine  recognized,  but  held 
inapplicable  on  the  given  facts) ;  Starin  v. 
Edson  (1889)  112  N.  Y.  206,  19  N.  E.  670 
(affirming,  arguendo,  the  right  to  recover 
rent  already  accrued  under  a  lease) ;  Bath 
Gaslight  Co.  v.  Claffy  (1896)  151  N.  Y. 
24,  36  L.R.A.  664,  45  N.  E.  390  (arguendo 
in  a  case  where  the  claimant  was  the  cor- 
poration); Linkauf  v.  Lombard  (1893)  137 
N.  Y.  417,  20  L.R.A.  48,  33  Am.  St.  Rep. 
743,  33  N.  E.  472  (charter  of  vessel) ;  Moss 
v.  Cohen  (1899)  168  N.  Y.  249,  58  N.  E.  8 
(arguendo) ;  Hamilton  Trust  Co.  v.  Clemes 
(1900)  163  N.  Y.  423,  57  N.  E.  614,  affirm- 
ing (1897)  17  App.  Div.  162,  45  N.  Y.  Supp. 
141  (mortgage) ;  Bushnell  v.  CSiautauqua 
County  Nat.  Bank  (1877)  10  Hun,  378, 
judgment  modified  in  (1878)  74  N.  Y.  290 
(plaintiff  entered  into  a  contract  with 
L.R.A.1917A. 


Shaw,  a  third  person,  on  the  faith  of  the 
defendant's  promise  that  he  should  be  com- 
pensated out  of  money  deposited  with  the 
defendant  for  any  damage  he  might  sus- 
tain from  the  third  person's  failure  to  per- 
form the  c<mtract);  Jourdan  v.  Long  Is- 
land R.  Co.  (1886;  Sup.  Ct.  Gen.  Term)  6 
N.  Y.  S.  R.  89  (contract  for  interchangeable 
use  of  railway  lines;  Potter  v.  New  York 
Infant  Asylum  (1887)  44  Hun,  367,  af- 
firmed in  (1890)  118  N.  Y.  684,  23  N.  E. 
1147  (employment  of  counsel) ;  Palmer  v. 
Cypress  Hill  Cemetery  (1888;  Sup.  Ct.  Gen. 
Term)  14  N.  Y.  S.  R.  591  (sale  of  real 
property) ;  Bradford,  E.  &  C.  R.  Co.  v.  New 
York,  L.  E.  &  W.  R.  Co.  (1888;  Sup.  Ct. 
Gen.  Term)  16  N.  Y.  S.  R.  208,  reversed  in 
(1890)  123  N  Y.  316,  11  L.R.A.  116,  26 
N.  E.  499,  but  not  on  grounds  touching 
the  validity  of  the  agreement;  Cunning- 
ham V.  Massena  Springs  &  Ft.  C.  R.  Co. 
(1892)  63  Hun,  439,  18  N.  Y.  Supp.  600, 
affirmed  in  (1893)  138  N.  Y.  614,  33  N.  E. 
1082  (action  for  work  performed) ;  Mil- 
borne  V.  Royal  Ben.  Soc.  (1897)  14  App. 
Div.  406,  43  N.  Y.  Supp.  1026  (action  on 
certificate  of  benefit  society) ;  Usher  v.  New 
York  C.  A  H.  R.  R.  Co.  (1902)  76  App.  Div. 
422,  78  N.  Y.  Supp.  508,  affirmed  in  (1904) 
179  N.  Y.  544,  71  N.  E.  1141  (contract  in 
settlement  of  claim  for  damages);  Ellis 
V.  Howe  Mach.  Co.  (1880)  9  Daly,  78  (ac- 
tion for  services) ;  Holm  v.  CTlaus  Lipsius 
Brewing  Co.  (1897)  21  App.  Div.  204,  47 
N.  Y.  Supp.  618  (guaranty  was  held  valid, 
but  principle  of  estoppel  was  recognized); 
Noll  V.  Archer-Pancoast  Co.  (1901)  60  App. 
Div.  414,  69  N.  Y.  Supp.  1007  (contract  for 
burial  of  employee) ;  Curtis  v.  Natalie  An- 
thracite Coal  Co.  (1903)  89  App.  Div.  61, 
86  N.  Y.  Supp.  413,  affirming  (1903)  39 
Misc.  586,  80  N.  Y.  Supp.  603,  decision  of 
supreme  court  affirmed  without  opinion  in 
(1906)  181  N.  Y.  543,  73  N.  E.  1122  (as- 
sumption of  indebtedness  of  another  com- 
pany) ;  Ring  v.  Long  Island  Real  Estate 
Exch.  &  Invest.  Co.  (1904)  93  App.  Div. 
442,  87  N.  Y.  Supp.  682,  affirmed  in  Ring 
V.  Howell  (1906)  184  N.  Y.  653,  76  N.  E. 
1107  (action  to  recover  money  delivered  to 
secretary  of  corporation) ;   Schurr  v.  New 
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this  state  and  in  several  other  juris- 
dictions is  that,  where  one  party  has 
received  the  full  benefit  of  an  ultra 
vires  contract,  it  cannot  plead  the  in- 
validity of  the  contract  to  defeat  an 
action  upon  it  by  the  other  party.  .  .  . 
A  contrary  rule  obtains  in  the  Supreme 
Court  of  the  United  States."  " 

In  one  of  the  cases  already  mentioned, 
the  general  statement  as  to  the  opera- 
tion of  the  principle  of  estoppel  was  fol- 
lowed by  the  qualification  that,  "if  an 
action  cannot  be  brought  directly  upon 
the  agreement,  either  equity  will  grant 
relief  or  an  action  in  some  other  form 
will  prevail."^^  The  precise  force  of 
these  words  is  not  altogether  clear.  On 
their  face  they  would  seem  to  be  sus- 
ceptible of  a  construction  which  would 
virtually  assimilate  the  doctrine  in  this 
state  to  that  which  is  applied  by  the 
courts  which  hold  that  the  fact  of  a 
contract's  haviujg^  been  executed  by  the 
party  who  is  suing  the  corporation  does 
not  estop  it  from  relying  upon  the  defense 
of  ultra  vires,  but  which  at  the  same 


time  concede  that  the  claimant  is  en< 
titled  to  any  description  of  relief  which 
may  be  obtainable  after  the  contract  has 
been  disaffirmed.  Having  regard,  how- 
ever, to  the  various  explicit  declara- 
tions of  the  New  York  courts  which  show 
that  they  consider  the  execution  of  the 
contract  as  a  circumstance  which  op- 
erates so  to  exclude  the  defense  of  ultra 
vires  in  an  action  based  upon  the  con- 
tract itself,  the  words  in  question  should 
possibly  be  construed  as  importing  mere- 
ly that  a  claimant  may  resort  to  such 
secondary  remedies  as  may  be  available, 
if  an  action  on  the  contract  is,  under 
the  given  circumstances,  no  longer  open 
to  him. 

New  York  is  one  of  the  states  in  which 
contracts  that  are  ultra  vires  and  con- 
tracts that  are  prohibited  and  unlawful 
are  deemed  to  be  distinguishable  in  this 
respect,  that  no  estoppel  is  created  by  the 
execution  of  a  contract  of  the  latter 
description.^^  As  to  this  distinction,  see 
generally  §§  17,  18,  and  44,  supra. 


York  &  B.  Suburban  Invest.  Co.  (1892;  C. 
P.)  45  X.  Y.  S.  R.  645,  18  N.  Y.  Supp.  464 
(employment  of  services  of  agent). 

In  Veeder  v.  Mudgett  (1884)  96  N.  Y. 
295,  where  the  action  wa»  brought  to  en- 
force the  individual  liability  of  a  stock- 
holder, the  court,  after  referring  to  certain 
similar  cases  in  ivhich  an  estoppel  against 
pleading  ultra  vires  had  been  predicated 
upon  the  fact  of  the  defendants'  having 
received  dividends,  proceeded  thus:  "The 
answer  made  to  them  is  tha';  an  act  ab- 
solutely  and  wholly  void,  because  under 
the  law  incapable  of  being  performed,  can- 
not be  made  valid  by  estoppel.  This  is 
true  where  under  the  law  there  is  an  en- 
tire lack  of  power  to  do  the  act  which  is 
brought  in  question."  Having  regard  to 
the  fact  that  the  invalidity  of  the  contract 
in  question  arose  from  &  mere  informality 
(see  §  8,  supra),  it  would  seem  that  this 
statement  impliedly  committed  the  court 
to  the  doctrine  that  no  estoppel  against 
pleading  the  invalidity  of  a  contract  could 
be  created  where  it  was  ultra  vires  in  the 
proper  sense  of  the  term.  Such  a  doctrine, 
it  is  dear,  was  inconsistent  with  the  de- 
cisions rendered  in  this  state  since  the 
recognition  of  the  principle  of  estoppel. 

In  Oause  v.  Commonwealth  Trust  Co. 
(1907)  196  N.  Y.  134,  24  LJl.A.(N.S.)  967, 
89  N.  E.  476,  the  decision  of  the  court  of 
appeals  that  the  defendant  could  not  be 
held  liable  upon  its  guaranty  was  referred 
to  the  consideration  that  no  advantage  had 
been  obtained  by  it  from  the  agreement. 
The  judgment  affirmed  that  of  the  supreme 
court  in  (1908)  124  App.  Div.  438,  108  N. 
Y.  Supp.  1080,  where  the  doctrine  of  estop- 
pel was  recogni£ed  arguendo,  and  the  de- 
cision of  the  court  of  first  instance  was 
L.R.A.1917A. 


reversed.  See  (1007)  66  Misc.  110,  106  N. 
Y.  Supp.  288.  F(»:  earlier  proceedings  in 
this  case,  see  Cause  v.  Commonwealth  Trust 
Co.  (1904)  44  Misc.  46,  89  N.  Y.  Supp.  723, 
reversed  in  (1906)  100  App.  Div.  427,  91 
N.  Y.  Supp.  847.  But  the  principle  of 
estoppel  was  not  alluded  to  by  the  supreme 
court. 

It  would  seem  that  the  doctrine  stated 
in  the  text  might  have  been  invoked  in 
Davis  Sewing  Mach.  Co.  v.  Best  (1883)  30 
Hun,  638,  where  it  was  held,  in  an  action 
against  the  receiver  of  a  trust  company, 
that  a  security  which  had,  in  violation  of 
an  implied  prohibition  in  the  company's 
charter,  been  taken  for  a  loan  made  by  it, 
could  be  enforced  for  the  benefit  of  the  de- 
positors of  the  company,  notwithstanding 
the  prohibition.  But  the  actual  ratio  deci- 
dendi was  that,  under  the  true  construction 
of  the  charter,  it  was  not  intended  by  the 
legislature  that  "the  taking  of  a  cUlss  of 
securities  prohibited  should  be  regarded  as 
void.**  The  authority  cited  was  Union  Nat. 
Bank  v.  Matthews  (1878)  98  N.  S.  621,  25 
L.  ed.  188.  See  §  17  of  note  to  Calumet  & 
C.  Canal  &  Dock  Co.  v.  Conkling,  LJI.A. 
1917B,  — . 

In  Taylor  v.  Empire  State  Sav.  Bank 
(1893)  66  Hun,  538,  21  N.  Y.  Supp.  643, 
the  ratio  decidendi  was  that  the  statutory 
provision  in  question  was  not  intended  to 
render  the  contract  void. 

UAppleton  v.  Citizens'  Cent.  Nat.  Bank 
(1908)  190  N.  Y  417,  32  L.R.A.(N.S.)  543, 
83  N.  K  470. 

le  Whitney  Arms  Co.  v.  Barlow  (1876) 
63  N.  Y.  62,  20  Am.  Rep.  604. 

17  Madison  Ave.  Baptist  Church  v.  Bm>- 
tist  Church  (1878)  73  N.  Y.  82;  Woodruff 
V.  Erie  R.  Co.  (1883)  98  N.  Y.  609. 


ANNOTATION— ULTRA  VIRES— ESTOPPEL  OF  CORPORATION. 


941 


96.  North  Carolina. 

The  principle  that  the  plea  of  ultra 
vires  is  not  available  to  a  corporation  as 
against  a  claimant  who  has  performed 
the  contract  on  his  side  has  been  adopted 
in  this  state.^ 

In  one  case  the  court  rejected  the  con- 
tention that  this  principle  was  not  con- 
trolling ^wfaere  the  contract  in  question 
was  made  with  a  municipal  corporation 
in  direct  violation  of  a  constitutional 
restriction  or  in  violation  of  the  law  of 
publie  policy."  •  The  only  phase  of  the 
situation  thus  predicated  which  was  con- 
sidered by  the  court  was  the  applica- 
bility of  the  principle  of  estoppel  in 
respedt  to  municipal  corporations.  For 
the  doctrine  adopted  there  is  adequate 
authority.  See  §  48,  supra.  But  by  the 
theory  that  the  defense  of  ultra  vires 
is  excluded  even  where  the  contract  is 
'4n  direct  violation  of  a  constitutional 
restriction/'  the  doctrine  of  estoppel 
seems  to  be  giv^n  a  wider  extension  than 
has  so  far  been  recognized  in  other  juris- 
dictions. So  far  as  the  present  writer 
has  been  able  to  ascertain,  all  other 
courts  which  apply  the  pnneiple  of 
estoppel  except  from  its  operation  trans- 
actions that  are  contrary  to  public  pol- 
icy, and  the  great  majority  of  those 
courts  take  the  position  that  expressly 


prohibited    transactions    also    are    ex- 
cepted. 

97^  North  Bitkota^ 

In  one  of  the  syllabi  prepared  by  the 
supreme  court;  we  find  the  following 
statement :  ^'A  contract  of  a  corporation 
that  is  ultra  vires  not  because  prohibited 
by  positive  law  or  inherently  vicious, 
and  not  because  the  corporation  could 
not,  under  any  circumstances,  make  the 
contract,  but  solely  because  of  the  exist- 
ing circumstances  and  conditions  under 
which  it  was  made,  is  never  void,  and  the 
plea  of  ultra  vires  will  not  avail  either 
party  to  such  contract  when  the  contract 
has  been  fully  executed  by  the  other 
party."  ^  This  doctrine  was  formulated 
in  a  case  in  which  the  corporation  was 
the  plaintiff,  but  the  terms  in  which  it  is 
expressed  show  that  it  was  regarded  as 
being  equally  applicable  to  eases  in 
which  the  action  is  brought  against  the 
corporation,  .  Among  the  authorities 
relied  upon  was  the  case  cited  in  the 
footnote,  which,  however,  seems  to  be 
very  remotely,  if  at  all,  a  precedent  for 
a  doctrine  the  effect  of  which  is  to  create 
an  essential  distinction  between  the  two 
descriptions  of  ultra  vires  contracts 
which  are  specified.* 


Nortb  Carolina. 

1  Hutchins  v.  Planters'  Nat.  Bank  (1901) 
128  N.  e.  72,  38  S.  E.  262  (action  on  guar- 
anty given  by  bank). 

Tlie  facta  in  Herring  v.  Chimberland  Lum- 
ber Co.  (1913)  169  N.  C.  382,  42  L.R.A, 
(N.S.)  64,  74  S.  E.  1011,  were  apparently 
such  that  the  principle  might  have  been 
applied;  but  the  right  of  recovery  was 
predicated  on  a  ground  independent  of  the 
contract. 

S  Charlotte  Twp.  v.  Piedmont  Bealty  Go. 
(1903)  134  N.  C.  41,  46  S.  E.  723,  holding 
that  a  demurrer  had  been  properly  over-, 
ruled  in  an  action  on  a  contract  by  which 
a-  land  company  had  stipuhU^  to  pay  part 
of  the  coat  of  a  bridge  advantageous  to 
its  property. 

Kortii  l>akota. 

iTourtelot  v.  Whithed  (1900)  9  N.  D. 
467,  84  N.  W.  8. 

8  Anderson  v.  First  Nat.  Bank  (1896)  5 
N.  D.  451,  67  N.  W.  821  (two  former  ap- 
peals are  reported  in  (1894)  4  N.  D.  182, 
69  N.  W.  1029,  and  (1895)  5  N.  D.  80,  64 
N.  W.  114).  There  it  was  held  that,  while 
a  national  bank  has  no  power  to  act  as  an 
agent  for  the  sale  of  negotiable  instru- 
ments, yet,  if  it  does  assume  to  act  as 
such,  it  must  account  for  the  proceeds  of 
the  sale.  The  rationale  of  the  decision  >vas 
that  the  retention  of  the  proceeds  amounted 
to  a  conversion  thereof.  But  the  court  also 
laid  down  the  broad  rule  that  the  violation 
L.R.A.1917A. 


of  the  law  which  the  bank  had  committed 
by  exercising  powers  not  conferred  upon 
it  could  be  taken  advantage  of  only  by  the 
sovereign  authority  whidi  created  it, — a 
doctrine  which  is  manifestly  much  wider 
in  scope  than  the  principle  of  estoppel, 
but  which,  BO  far  as  regards  the  liability  of 
the  corporation,  is  productive  of  the  same 
consequences  as  that  principle  in  any  case 
to  which  both  the  doctrine  and  the  principle 
are  applicable.  See  §  5,  supra.  On  a  sub- 
sequent appeal  reported  in  (1897)  6  N.  D.' 
497,  72  N.  W.  916,  the  court  merely  stated 
that,  so  far  as  the  question  of  ultra  vires 
was  concerned,  it  had  nothing  to  add  to 
what  had  been  said  in  the  previous  opinion. 
A  judgment  in  favor  of  Anderson  having 
been  affirmed,  a  writ  of  error  to  the  Fed- 
eral Supreme  Court  to  revise  it  was  allowed. 
The  principal  argument  upon  which  de- 
fendant in  enor  relied  in  support  of  his 
motion  to  dismiss  the  writ  was  that  the 
judgment  rested  on  two  grounds,  one  of 
which,  broad  enough  in  itself  to  sustain 
the  judgment,  involved  no  Federal  question. 
But  the  court  said:  ''This  contention  is  so 
far  justified  as  to  give  color  to  the  motion, 
although,  under,  our  decision  in  Logan  Coun- 
ty Nat.  Bank  v.  Townsend  (1891)  139  U. 
S.  67,  36  L.  ed.  107,  11  Sup.  Ct.  Rep.  406, 
we  must  decline  to  sustain  it,  while,  at 
the  same  time,  that  case  affords  sufficient 
authority,  if  authority  were  needed,  for 
an    affirmance    of    the    judgmi^it.    .    .    « 
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98,  Ohio. 

In  a  case  decided  during  the  first  half 
of  the  nineteenth  century,  the  court 
used  language  which  seems  to  embody 
the  principle  of  an  estoppel,  as  predi- 
cated from  the  fact  of  the  defendants' 
having  enjoyed  the  benefits  of  the  con- 
tract. If  the  statement  is  to  be  con- 
strued in  this  sense,  it  is  the  earliest 
reported  recognition  of  that  principle.* 

In  a  much  later  case,  where  the  de- 
fense interposed  to  a  foreclosure  suit 
was  that  the  defendant  had  no  power 
to  borrow  and  give  its  notes  and  a  mort- 
gage to  evidence  its  obligation,  the 
court  referred  to  the  general  rule,  which 
it  regarded  as  being  well  established; 
viz.,  ''that,  where  a  contract  has  been 
executed  and  fully  performed  on  the 
part  either  of  the  corporation  or  of  the 
other  contracting  party,  neither  will  be 
permitted  to  insist  that  the  contract  and 
such  performance  by  one  party  were  not 
within  the  corporate  power  of  the  com- 
pany."* But  a  doctrine  of  narrower 
scope  than  the  rule  thus  formulated  is 
enounced  in  the  following  extract  from 
the  opinion,  which  states  the  specific 
eonolusions  arrived  at  by  the  oourt  with 
regard  to  the  particular  facts  under  re- 
view: "Where  the  corporation,  in  the 
exercise  of  apparent  power  to  borrow, 
secures  from  another  a  loan  of  money 
on  the  faith  that  the  power  exists,  it 
would  be  a  miscarriage  of  justice  to 
permit  the  company  to  escape  liability 


on  the  ground  that,  in  the  act  'of  bor- 
rowing, it  transcended  the  limita  of  the 
power  granted  by  its  charter;  especially 
would  this  be  so  where  there  is  nothing 
on  the  face  of  the  paper  by  whieh  the 
debt  is  evidenced,  showing  the  company 
to  have  overstepped  the  boundary  line 
of  corporate  privilege  in  the  act  of  bor- 
rowing, and  where  th^re  is  no  notice  of 
a  want  of  power  or  capacity  to  borrow, 
and  the  money  is  loaned  and  the  security 
taken  on  the  faith  of  its  existence." 
It  will  be  observed  that  the  propositions 
of  which  these  statements  are  expressive 
are  not  identical  The  general  rule  as 
laid  down  is  in  nowise  inconsistent  with 
the  theory  that  notice  of  the  actual 
extent  of  the  powers  of  a  corporation 
is  imputed  to  everyone  who  deals  with 
it.  It  simply  imports  a  denial  that  this 
theory  is  a  decisive  factor  where  the 
contract  in  question  has  been  executed 
by  one  of  the  parties.  On  the  other 
hand,  the  assumption  underlying  the 
doctrine  actually  applied  is  that  the 
notice  contemplated  by  the  theory  is 
not  necessarily  and  under  all  circum- 
stances imputable. 

The  general  rule,  and  not  the  quali- 
fied doctrine,  was  relied  upon  in  a  later 
case  where,  in  an  action  against  the 
guarantor  of  a  corporate  note,  the  de- 
fense that  the  agreement  with  respect 
to  the  loan  evidenced  by  the  instrument 
provided  for  the  payment  of  interest 
at  a  rate  exceeding  that  which  the  maker 


Here  the  bank  was  found  to  have  itself 
purchased  notes  which  the  owner  had 
authorized  it  to  sell  to  a  third  party,  and, 
on  general  principles  of  law,  it  was  held 
liable  for  their  value  as  for  a  conversion, 
even  though  it  was  not  within  its  powers 
to  sell  them  as  the  owner's  agent.  We  are 
of  opinion  that  the  supreme  court  of  North 
Dakota  committed  no  error  in  the  dispo- 
sition of  any  Federal  qucRtion."  It  is 
apparent  that  the  decision  of  the  state  court 
was  affirmed  merely  in  so  far  as  it  rested 
upon  the  theory  of  a  conversion.  Its  gen- 
eral remarks  regarding  the  doctrine  of  ultra 
vires  were  in  nowise  indorsed. 

As  illustrating  the  effect  ascribed  to  the 
receipt  of  the  benefits  of  an  ultra  vires 
contract,  the  case  of  Minneapolis,  St.  P.  & 
S.  iSte.  M.  R.  Ck).  v.  Oppegard  (1008)  18 
N.  D.  1,  118  N.  W.  830,  may  also  be  referred 
to,  though  it  does  not  actuallv  involve  such 
a  contract.  The  purport  of  the  decision 
j0  thus  stated  in  the  syllabus  written  by 
the  court:  The  fact  that  a  railway  com- 
pany is  not  shown  to  have  a  separate  fran- 
chise or  authority  to  do  a  telegraph  busi- 
ngs for  compensation  is  immaterial,  where 
the  railway  company  is  shown  to  have  as- 
sumed such  franchise  or  authority  fully, 
and  is  therefore  estopped  to  show,  as 
L.R.A.1917A. 


against  the  state,  that  it  has  no  fran- 
chise, as  a  defense  to  the  collection  of  a 
tax  levied  by  the  state  on  a  franchise  and 
other  property  used  in  the  telegraph  busi- 
ness. 

Ohio. 

X  Bank  of  Chillicothe  v.  Chillioothe  (1836) 
7  Ohio,  pt.  2.  p.  31,  30  Am.  Dec.  185.  There 
the  actual  ground  upon  which  the  defendant 
municipality  was  held  to  be  liable  was  that 
it  had  not  exceeded  its  powers  in  borrowing 
the  money  for  which  it  was  sued;  but  the 
court  made  the  following  remarks:  '^he 
language  of  the  defendants  to  the  plaintiffs 
is  in  substance  this:  True,  you  loaned  to 
UB  this  money,  you  did  it  at  our  earnest 
solicitation,  we  have  used  it  for  our  own 
benefit;  but  we  have  no  power  to  borrow, 
we  violated  our  charter  in  so  doing,  and 
we  will  take  advantage  of  this  our  own 
wrongful  act,  to  protect  ourselves  from 
the  payment  of  that  which  is  your  honest 
due.  No  rule  of  decision  which  will  lead 
to  such  manifest  injustice  ought  to  be 
adopted  without  careful  examination  and 
much  deliberation." 

SHays  v.  Galion  Gaslight  &  Coal  Co. 
(1876)  29  Ohio  St,  330  (borrowing  of 
money) . 
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-of  the  note  was  anthorized  to  pay  was 
held  to  he  untenable,  for  the  reason  that 
"the  tendency  of  the  courts,  based  upon 
the  strongest  principles  of  jnstiee,  is  to 
enforce  contracts  against  corporations, 
although  in  entering  into  them  they  may 
have  transcended  their  chartered  pow- 
ers, when  they  have  received  the  con- 
sideration  and  the  benefit  of  the  con- 
tract."* The  same  position  has  been 
taken  in  a  very  recent  case.* 

In  a  case  where  a  foreign  insurance 
company  unsuccessfully  contended  in  an 
action  on  a  policy,  that  the  ^ect  of  a 
statute  declaring  it  to  be  unlawful  for 
a  person  to  act  on  behalf  of  such  a  com- 
pany until  it  had  complied  with  certain 
requirements  was  to  render  the  policy 
void,  the  ratio  decidendi  was  that  that 
jstatute  should  not  be  construed  as  being 
intended  to  invalidate  its  policies.^ 
Having  regard  to  the  later  decisions  of 
the  court,  it  may  be  surmised  that  in  a 
case  of  this  sort  the  principle  of  estoppel 
would  now  be  relied  on,  and  treated  as 
controlling,  unless  the  court  should  defer 
to  the  authority  of  those  cases  which 
declare  that  the  principle  cannot  be  in- 
voked where  the  action  is  brought  on 
an  expressly  prohibited  contract. 


90.  OMahwma, 

In  a  case  where  the  essential  question 
presented  by  the  evidence  was  whether 
a  bank  which,  for  the  purpose  of  col- 
lecting a  debt  owed  to  it,  had  undertaken 
to  perform  a  contract  into  which  the 
debtor  had  entered,  but  which  was  ultra 
vires  as  to  the  bank,  could  repudiate 
a  debt  incurred  to  a  third  party  as  an 
incident  of  its  undertaking,  after  it  had 
received  the  consideration  of  that  debt, 
the  court  expressed  the  opinion  that  the 
preferable  ground  upon  which  to  place 
a  recovery  under  such  circumstances  is 
"that  the  corporation,  having  received 
money  or  property  by  virtue  of  a  con- 
tract not  immoral  or  illegal  of  itself,  is 
estopped  to  deny  liability."^  The 
principle  thus  enunciated  has  also  been 
affirmed  in  three  later  cases.* 

100.  Oregon. 

The  supreme  court  has  recently  stated 
its  position  in  the  following  terms :  "We 
think  that  both  reason  and  the  weight 
of  authority  are  to  the  effect  that,  where 
a  corporation  has  entered  into  a  con- 
tract in  excess  of  its  granted  powers, 
and  has  received  the  fruits  or  benefits 
of  the  contract,  and  an  action  is  brought 


tLorwell  v.  Hanover  Sav.  Fund  See. 
(1883)  40  Ohio  St.  274,  relying  upon  the 
case  cited  in  the  preceding  note. 

*  In  Sidors  v.  Gem  City  Concrete  Co. 
<1910)  33  Ohio  C.  C.  652,  which  was  affirmed 
without  any  opinion  in  (1913)  87  Ohio  St. 
579,  102  N.  E.  1124,  it  was  laid  down  in 
the  syllabus  written  by  the  court,  that  a 
corporation  which  has  purchased  its  own 
stock  and  given  a  note  in  payment,  and 
thereafter  sells  the  stock,  is  estopped  from 
setting  up  the  defense  of  want  of  power  to 
make  such  a  purchase. 

•  Union  Mut.  L.  Ins.  Co.  v.  McMillen 
<1873)  24  Ohio  St.  79. 

Oklaboma. 

1  Shawnee  Nat.  Bank  v.  Purcell  Whole- 
some Grocery  Go.  (1912)  34  Okla.  34,  41 
L.ILA.(K.S.)  494,  124  Pac.  603  (action  for 
price  of  goods  purchased  by  the  bank  in 
carrying  out  a  construction  contract). 

S  In  Crowder  State  Bank  v.  ^tna  Powder 
Co.  (Okla.)  post,  1021,  (action  for  price  of 
articles  purchased)  the  second  of  the  syl- 
labi prepared  by  the  court  runs  as 
follows:  It  may  be  considered  as  settled 
law  in  this  state  to-day  that,  when  a  corpo- 
ration goes  outside  of  its  legitimate  busi- 
ness and  makes  a  contract,  and  that  con- 
tract is  executed,  and  tlie  corporation  has 
received  the  benefits  of  the  contract,  the 
■courts  will  not  listen  to  a  plea  of  ultra 
vires. 

In  Rounds  &,  P.  Lumber  Co.  v.  Thosipeon 
(1915)  —  Okla.  —*,  153  Pac.  648,  where 
Ii.R.A.1917A. 


an  action  for  the  foreclosure  of  a  me- 
chanics' lien  was  brought  by  a  corporation 
which  had  become  Burety  on  a  contractor's 
bond  for  the  purpose  of  inducing  a  prop- 
erty owner  to  award  to  him  a  contract 
for  the  erection  of  a  building,  one  of 
the  points  determined  was  that  shown  by 
the  following  passage  in  the  opinion: 
"Under  the  circumstances  of  this  case,  even 
if  it  appeared  that  plaintiff  was  not 
specifically  empowered  to  execute  said 
bond  as  surety,  it  should  not  be  permitted 
to  take  advantage  of  such  assumed  want 
of  power  to  bind  itself  as  it  purported  to 
do  by  the  bond.  After  obtaining  the 
substantial  benefits  accruing  to  it  by  the 
sale  of  its  material  to  the  contractor,  it  is 
estopped  to  invoke  the  doctrine  of  ultra 
vires,  and  thus  escape  liability  on  its  bond.*' 

The  effect  of  Western  &  S.  Fire  Ins.  Co. 
V.  Murphy  (1916)  —  Okla.  — ,  156  Pac.  885, 
is  thus  stated  in  a  syllabus  written  by  the 
court:  "Where  a  corporation  purchased 
stock  from  its  president  and  released  him 
from  certain  stock  subscriptions  in  con- 
sideration of  his  resignation,  in  an  action 
on  its  promissory  notes  given  in  payment 
therefor  it  is  estopped  to  defend  on  the 
ground  that  the  contract  was  ultra  vires, 
after  having  received  and  retained  the  bene- 
fits of  the  transaction,  and  voluntarily 
placed  itself  in  a  position  where  it  could 
not  put  the  plaintifif  in  statu  quo.'' 

See  also  American  Nat.  Bank  v.  E.  W. 
Adiuns  &  Co.  (1914)  44  Okla.  129,  L.R.A. 
1915B,  642, 143  Pac.  508,  the  effect  of  which 
is  stated  in  §  7,  note  3,  supra. 
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against  it  to  enforce  the  contract,  it 
is  estopped  to  set  up  the  defense  that 
it  had  no  power  to  make  it."  * 

lOl,  Pennsylvania, 

In  the  earliest  case  which  hears  upon 
the  principle  of  estoppel,  the  defendant 
was  a  municipal  corporation,  and  lia- 
bility on  certain  scrip  notes  was  imputed 
to  it  for  reasons  thus  stated :  ''It  is  not 
universally  true  that  a  corporation  can- 
not bind  the  corporators  beyond  what 
is  expressly  authorized  in  the  charter. 
There  is  power  to  contract,  undoubtedly, 
and  if  a  series  of  contracts  has  been 
made  openly  and  palpably  within  the 
knowledge  of  the  corporators,  the  public 
have  a  right  to  presume  that  they  are 
within  the  scope  of  the  authority 
granted.  A  bank  which  has  long  been 
in  the  habit  of  doing  business  of  a 
particular  description  would  not  be 
exonerated  from  liability  because  such 
business  was  not  expressly  authorized 
in  its  charter.  The  object  of  all  law  is 
to  promote  justice  and  honest  dealing, 
when  that  can  be  done  without  violating 
principle.  I  cannot  perceive  that  any 
principle  is  violated  by  holding  a  corpo- 
ration liable  for  the  contracts  of  its 
accredited  agents,  even  not  expressly 
authorized,  when  these  contracts,  for  a 
series  of  times,  were  entered  into  public- 
ly, and  in  such  a  manner  as,  by  necessary 
and  irresistible  implication,  to  be  within 
the  knowledge  of  the  corporators.  It 
was  the  acquiescence  of  the  corporators, 
and  the  habit  and  custom  of  business 
of  the  corporation,  which  induced  the 
public  to  give  credit  to  the  scrip  or 
notes,  which  was  evidence  of  contract. 
But  when  to  this  circumstance  we  add 
that  the  corporators  themselves  received 
the  value  of  these  notes  or  contracts 
in  the  erection  of  improvements  in  the 
city,  and  enjoyed  and  still  enjoy  the 
value  of  them,  the  conclusion  is  irresisti- 
ble that  the  corporators  ought  to  pay 
them  by  the  assessment  of  taxes  on  the 
corporators,  if  they  have  no  other  avail- 
able means.  The  debt  is  due  by  positive 
engagement,  it  is  due  ex  SBquo  et  bono, — 
in  the  forum  of  conscience  and  the  forum 
of  law.     One  rule  of  law  is  often  met 


and  counterchecked  by  another  of  equal 
force,  so  that,  although  the  corporators 
are  in  general  protected  from  unauthor- 
ized acts  of  their  agents,  yet,  at  the  same 
time,  a  rule  of  equal  force  requires  that 
they  should  not  deceive  the  public,  or 
lead  them  to  trust  and  oonfide  in  un- 
authorized acts  of  their  agents.  If  they 
receive  the  avails  and  value  of  those 
acts,  it  is  implicit  evidence  that  they 
consented  to  and  authorized  them.  They 
adopt  the  act,  and  are  responsible  to 
those  who  on  the  faith  of  such  acqui- 
escence and  approbation  trusted  their 
agents."^  From  this  extract  it  is  ap- 
parent that  the  judgment  of  the  court 
was  referred  to  two  distinct  concep- 
tions; viz.,  (1)  The  presumed  acqui- 
escence of  the  corporators  in  the  mak- 
ing and  performing  of  the  contracts  in 
question  and  (2)  the  impropriety  of  al- 
lowing the  corporation  to  repudiate 
contracts  the  benefits  of  which  it  had 
received  and  enjoyed.  It  will  be  ob- 
served, moreover,  that  the  latter  of  these 
conceptions  is  viewed  under  a  double 
aspect  \  that  is  to  say  both  as  an  element 
tending  to  show  the  acquiescence  of  the 
corporators,  and  as  an  element  pointing 
to  the  conclusion  that  it  would  be  in- 
equitable to  sustain  the  defense  of  ultra 
vires  under  the  given  circumstances. 
The  early  date  of  this  case  renders  it 
specially  important  for  the  purposes  of 
a  summary  of  the  evolution  of  the 
principle  of  estoppel,  and  it  has  always 
been  treated  as  a  leading  authority  by 
the  courts  which  have  adopted  that 
principle.*  The  obvious  defect  in  the 
argument  of  the  court  is  that  it  entirely 
ignores  the  element  which  constitutes 
one  of  the  foundations  of  the  doctrine 
under  which  the  principle  of  estoppel 
is  repudiated;  viz.,  that  persons  dealing 
with  a  corporation  are  chargeable  with 
knowledge  of  the  extent  of  its  powers. 
Subsequently,  we  find  the  court  using 
language  which  would  seem  to  commit 
it  to  the  doctrine  that  a  corporation 
whose  managing  agents,  with  the  eon- 
sent  of  the  directors  or  stockholders, 
engage  in  a  business  outside  the  scope 
of  its  charter  powers,  is  bound  by  all 
the  contracts  which  they  may  make  in 


Oreeon. 

1  Roane  v.  Union  Pacific  L.  Ins.  Co.  (1913) 
67  Or.  264,  136  Pac.  892  (action  on  note 
delivered  in  pursuance  of  a  compromiBe 
settlement,  by  a  foreign  insurance  company 
which  had  not  complied  with  the  statutory 
prerequisites  to  the  transaction  of  business 
in  Oregon). 
L.R.A.1917A. 


PennsylTaiila. 

1  Allegheny  City  v.  McClurkan  (1860)  14 
Pa.  81  (action  of  debt). 

>  It  was  one  of  the  precedents  relied  upon 
by  Comstock,  Oh.  J.,  in  the  well-known 
opinion  which  he  delivered  in  Bissell  v. 
Michigan  S.  &  N.  I.  R.  Cos.  (1860)  22  N.  Y. 
279. 
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eondneting  that  business.'  Such  a  doc- 
trine is  clearly  opposed  to  the  authori- 
ties as  a  whole.  Nor  can  it  be  reconciled 
with  the  majority  of  the  decisions  re- 
viewed below,  unless  we  assume  that  as 
stated  in  this  instance,  it  was  intended 
to  apply  only  to  executed  contracts, — a 
limitation  which  is  certainly  not  indi- 
cated by  any  of  its  remarks. 

The  next  two  cases  in  which  the  right 
to  maintain  an  action  upon  an  ultra  vires 
contract  was  considered  seem  to  be,  upon 
the  facts,  inconsistent  with  the  theory 
that  the  defense  of  invalidity  cannot  be 
set  up  by  a  corporation  which  has  ac- 
cepted the  benefits  of  the  contract. 
The  rights  and  liabilities  of  the  parties 
were  defined  by  certain  statutes  which 
authorifsed  the  plaintiff  county  to  sub- 
scribe to  the  stock  of  a  railroad  com- 
pany, to  issue  bonds  with  interest 
coupons  attached,  and  to  deliver  them 
to  the  company  in  payment  of  stock, 
and  which  empowered  the  company  to 
receive  these  bonds  on  the  terms  of  pay- 
ing interest  to  the  county,  or  its  cred- 
itors holding  the  bonds,  equal  to  the. 
Interest  falling  due  from  time  to  time 
on  the  bonds.  The  first  case  proceeded 
upon  the  ground  that,  'Without  express 
authority,  or  beyond  the  limits  oi  au- 
thority conferred,  .  .  .  the  company 
had  no  power  to  bind  its  stockholders, 
who  constituted  the  company,  to  pay 
interest  to  the  county  of  Allegheny  for 
a  period  of  thirty  years,  or  any  other 
period."*  These  words  were  quoted  with 
approval  in  the  second  case.'^  But  the 
fact  was  also  adverted  to  ''that  the 
county  has  no  such  peculiar  equities  as 
would  evoke  the  doctrine  of  estoppel  in 
its  favor,  even  were  we  in  a  position  to 


apply  it.  The  county  reeeived  the  same 
compensation  for  its  subseription  that 
others  did.  It  can  stand  on  no  higher 
level  and  can  ask  for  no  greater  con- 
sideration than  its  fellow  shareholders." 
The  position  of  the  court  in  another 
point  of  view  is  indicated  by  the  further 
remark:  'It  is  not  to  be  doubted  but 
that  not  merely  a  corporaUon,  but  also 
any  natural  person,  may  r^udiate  a 
contract  executed  by  an  agent  without 
authority*  In  the  case  in  hand,  the  di- 
rectors of  the  Pittsburg  A  Steubenville 
Railroad  Company,  in  executing  the  con- 
tract with  the  county,  acted  ultra  vires 
in  that  they  agreed  that  the  county 
shares  of  stock  should  bear  interest,  and^ 
having  so  acted,  the  company  may  well 
repudiate  that  contract."  From  this 
statement  of  the  purport  of  the  cases  it 
is  apparent  that  the  circumstance  that 
the  defendants  had  enjoyed  the  benefits 
accruing  to  them  from  the  subscription 
was  not  an  element  in  the  decisions,  as 
rendered.  In  view  of  the  controlling 
force  ascribed  to  that  circumstance  in 
the  case  first  noticed  in  the  present  sec- 
tion, the  omission  of  the  court  to  discuss 
it  is  difficult  to  explain;  if  the  same 
effect  had  been  attributed  to  it  as  in 
that  case,  both  decisions  must  seemingly 
have  been  in  favor  of  the  claimant. 
But  the  earlier  case  was  not  referred  to 
at  all  in  either  of  the  opinions. 

All  the  more  recent  decisions  proceed 
upon  or  are  consistent  with  the  princi- 
ple that,  "where  a  corporation  has 
entered  into  a  contract  which  has  been 
fully  executed  on  one  part,  and  nothing 
remains  but  for  it  to  pay  the  considera- 
tion money,  it  will  not  be  allowed  to 
set  up  that  the  contract  is  ultra  vires."  ^ 


t  In  Hagerstown  "Beink  v.  Loudon  Savings 
Fund  Boo.  (1861)  3  Grant,  Gas.  135,  previous 
appeal  (186(»  36  Pa.  498,  78  Am.  Pec.  300, 
the  court  observed,  arguendo:  "If  a  bank 
should  engage  in  building  a  railroad,  for 
instance,  it  would  violate  the  law  of  its 
existence,  but  the  acts  of  the  ea»hier  in 
pursuit  of  the  unauthorized  purpose  would 
bind  the  bank.  As  between  the  bank  and 
those  who  contracted  with  it,  the  new  enter- 
prise woald  become  a  part  of  its  usual  and 
appropriate  business,  in  the  conduct  of 
which  it  would  be  liable  for  the  aots  of  its 
agents.  But  if  its  agents  departed  from 
that  new  enterprise  and  attempted  to  in- 
volve the  bank  in  other  ualawful  pursuits 
without  the  express  sanction  of  the  directors 
oar  stockholders,  there  would  be  no  legal 
ground  ei  UabOity."  This  is  certainly 
very  sweeping  language,  and  it  would  seem 
tfapBt  the  doctrine  which  it  embodies  was 
not  necessary  for  the  support  of  the  de- 
cision rendered  in  the  case  under  review; 
viz.,  that,  where  a  corporation  is  author- 
L.R.A.10nA.  60 


ized  to  receive  deposits  of  money  in  the 
ordinary  course  of  its  business,  a  demand 
for  the  repayment  of  a  particular  deposit 
cannot  be  resisted  by  it  on  the  ground 
that  it  really  received  the  money  with  a 
view  to  relending  it  at  a  higher  rate  of 
interest  than  that  paid  to  the  depositor.  ' 
Under  such  circumstances,  it  is  submitted 
(1)  that  there  was  involved  merely  an  abuse 
of  corporate  powers  rather  than  a  departure 
from  them,  and  (2)  that,  even  if  such  a 
departure  was  involved,  it  was  so  disso- 
ciated from  the  deposit  that  the  rights  of 
tike  depositor  could  not  be  affected  by  it. 

4  Pittsburg  &  C.  R.  Co.  v.  Allegheny 
County  (1869)  63  Pa.  126,  where  it  was 
held  that,  having  regard  to  the  provisions 
of  the  Enabling  Act,  the  county  was  en- 
titled to  recover  interest  on  the  railroad 
bonds  "until  the  completion  of  the  road," 
and  no  longer. 

s  Pittsburg  &  S.  R.  Co.  v.  Allegheny 
County  (1875)   79  Pa.  211. 

«  Wright  V.  Pipe  Line  Co.  (1882)  101  Pa. 
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In  other  words,  "a  corporation  may 
not  avail  itself  even  of  ultra  vires  ka  a 
defense,  where  a  contract  has  been 
entered  into  and  executed  in  good  faith 
by  the  other  party  and  the  corporation 
has  received  the  benefit  of  the  perform* 
anoe.'*''  This  doctrine,  however,  is 
apparently  regarded  as  being  inop^ 
erative  except  in  cases  where  some 
positive  advantage  has  accrued  to  the  cor- 
poration. That  prejudice  was  suffered  by 
the  other  party  does  not  entail  the  same 


consequences  as  benefits  aotnally  re- 
ceived seems  to  be  the  virtual  effect  of 
a  decision  that  no  action  could  be  sus- 
tained on  a  guaranty  executed  by  a 
national  bank  for  accommodation  mere- 
ly.' 

It  has  been  expressly  held  that  the 
principle  of  estoppel  has  no  application 
to  cases  in  which  the  contracts  are 
declared  by  a  statute  to  be  unlawful  and 
void.® 


204,  47  Am.  Rep.  701  (action  by  a  person 
who  purchased,  with  notice  of  the  circum- 
stances, a  promissory  note  given  by  one 
company  for  the  price  of  stock  of  another 
•company).  The  court  observed  that  this 
was  the  doctrine  applied  in  Oil  Creek  &  A. 
River  R.  Co.  v.  Pennsylvania  Transp.  Co. 
(1876)  83  Pa.  160,  2  Mor.  Min.  Rep.  421 
{agreement  by  railway  comipany  to  pay  a 
certain  sum  per  barrel  on  all  oil  trans- 
ported by  it,  in  consideration  that  the 
pipe  line  company  would  deliver  all  the  oil 
under  its  control  for  transportation).  The 
court  also  asserted  that  its  decision  was 
"but  declaratory  of  the  law  as  ruled  in  a 
number  of  earlier  cases."  In  all  the  cases 
cited,  however,  the  actual  theory  upon  which 
recovery  was  allowed  was  that  the  plaintiff 
could  establish  his  case  without  the  aid  of 
the  illegal  contract, — a  theory  from  which 
the  deduction  was  drawn  that,  "where  the 
plaintiff  has  made  out  his  case  without  call- 
mg  the  illegal  transaction  to  his  aid,  the 
defendant,  who  had  enjoyed  its  benefits, 
cannot  set  up  the  defense  of  ultra  vires." 
The  court  continued  thus:  "When  the 
plaintiffs  offered  the  note  in  evidence,  they 
had  a  perfect  prima  facie  case,  and  did 
not  need  the  aid  of  any  illegal  transaction 
to  entitle  them  to  a  verdict.  They  required 
no  aid  from  the  contract  for  the  sale  of 
the  stock.  That,  as  before  observed,  had 
been  fully  executed,  and  was  a  matter  with 
which  the  plaintiffs  had  nothing  whatever 
to  do.  After  the  plaintiffs  had  made  out 
their  case,  the  defendants  set  up  their  want 
of  corporate  power  to  buy  the  stock,  by 
way  of  defense.  This  with  the  stock  trans- 
ferred to  them  and  unpaid  for.  The  effect 
of  this  defense,  if  successful,  would  be  to 
punish  innocent  parties  who  had  no  con- 
nection with  the  illejral  transaction,  for  the 
wrongful  act  of  the  defendant  corpora- 
tions." In  this  latter  part  of  its  opinion 
the  court  has  obviously  shifted  its  position 
to  some  extent  from  that  which  is  indicated 
by  the  general  language  quoted  in  the  text. 
But  as  the  case  of  Oil  Creek  &  A.  River  R. 
Co.  v.  Pennsylvania  Transp.  Co.  supra,  un- 
doubtedly embodies  the  broad  doctrine  thus 
formulated,  the  later  case  may  justifiably 
be  regarded  as  an  authority  for  that  doc- 
trine, as  well  as  the  more  restricted  one 
to  which  the  decision  was  finallv  referred. 
7  Presbyterian  Board  v.  Gilbee  IflOOS)  212 
Pa.  310,  61  Atl.  025  (arguendo  in  a  case 
in  which  a  mere  informality  was  involved), 
cited  in  Pannebaker  v.  Tuscarora  Valley  R. 
L.R,A.1917A. 


Co.  (1007)  219  Pa.  60,  87  AtL  923 
(arguendo  in  a  case  turning  on  authority  of 
president),  and  in  Ramble  v.  Pennsylvania 
Coal  Co.  (1911)  47  Pa.  Super.  Ct.  28  (action 
to  recover  balance  of  10  per  cent  retained 
under  a  contract  to  cut  and  haul  lumber). 

For  other  cases  in  which  the  principle  of 
estoppel  was  recognized,  see  Boyd  v.  Ameri- 
can Carbon  Black  Co.  (1897)  182  Pa.  206, 
37  Atl.  937,  reversing  (1897)  6  Pa.  Dist. 
R.  209  (demurrer  based  on  ground  of  ultra 
vires  held  to  have  been  improperly  sustained 
to  a  bill  for  an  accounting  in  req[>ect  to 
partnership  transactions);  Union  Trust  Co. 
v.  Mercantile  Library  Hall  Co.  (1899)  189 
Pa.  263,  42  Atl.  129  (foreclosure  of  mort- 
*gage  given  to  secure  bonds  which  exceeded 
the  defendant's  borrowing  power) ;  Doyles- 
town  &  D.  Tump.  Road  Co.  v.  Philadelphia 
&  E.  Electric  R.  Co.  (1912)  49  Pa.  Super. 
Ct.  381  (action  to  recover  stipulated  rent). 

In  Pittsburg,  J.  ;E).  &  E.  R.  Co.  v.  Altoona 
&  B.  C.  R.  Co.  (1900)  196  Pa.  462,  46  Atl. 
431,  where  the  suit  was  brought  to  forfeit 
an  ultra  vires  lease,  and  there  was  a  cross 
bill  praying  that  the  lessor  should  be 
restrained  from  collecting  the  rent  by  dis- 
tress and  from  terminating  the  lease,  the 
court  observed:  "The  cry  of  ultra  vires  is 
made  by  a  party  to  the  contract, — to  the 
executed  agreement  from  which  it  has  al- 
ready derived  some  benefit.  If  it  is  ultra 
vires  now,  it  was  ultra  vjres  then,  when  the 
contract  was  solemnly  entered  into  by  this 
appellee,  with  the  full  knowledge  that  there 
was  no  connecting  line,  and  equity  will 
turn  a  deaf  ear  for  relief  from  a  compact 
intelligently  and  deliberately  made  when 
prayed  for  by  a  party  to  it  whose  conscience 
has  become  quickened  only  when  hopes  are 
disappointed  and  expectations  not  realized.'' 

s  National  Bank  v.  Sixth  Nat.  Bank 
(1905)  212  Pa.  238,  61  Atl.  889.  The  only 
question  discussed,  however,  was  whether 
the  guaranty  was  ultra  vires,  and  this  ques- 
tion was  answered  in  the  affirmative  on  the 
authority  of  the  rulings  of  the  FederiJ  Su- 
preme Court.  It  is  somewhat  curious  that 
the  court  did  not  refer  either  to  its  own 
decisions  with  respect  to  the  principle  of 
estoppel,  or  to  the  Federal  decisions  which 
reject  that  principle.  This  case  was  fol- 
lowed in  Bank  of  Barnwell  v.  Sixth  Nat. 
Bank   (1905)   28  Pa.  Super.  Ct.  416. 

•  Weed  V.  Cumming  (1901)  198  Pa.  442, 
48  Atl.  409,  aiBrming  (1900)  12  Pa.  Super. 
Ct.  412. 
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102.  Rhode  Island. 

In  a  case  where  the  plaintiff  was  held 
to  be  entitled  to  reclaim  money  advanced 
to  a  corporation  under  its  ultra  vires 
agreement  to  repay  the  loan  in  preferred 
stock,  the  recovery  was  said  to  be  not 
under  the  contract,  but  in  disaffirmance 
of  it.^  The  position  thus  taken  may 
presumably  be  regarded  as  indicating 
that  in  the  view  of  the  court  the  fact 
of  the  contract's  having  been  performed 
on  the  side  of  the  claimant  would  not 
have  precluded  the  defendant  from  rely- 
ing on  the  defense  of  ultra  vires,  if 
the  action  had  been  brought  upon  the 
contract  itself. 

108,  South  Carolina. 

The  doctrine  that  a  corporation  which 
has  received  the  benefits  of  a  contraet 
is  estopped  from  pleading  ultra  vires 
in  an  action  founded  upon  it  has  been 
adopted  in  this  state.^ 


This  is  one  of  the  states  in  which  the 
doctrine  has  been  held  to  be  applicable 
to  public  corporations.' 

104,  South  Dalcota. 

The  f  ollowiz^  statement  of  an  eminent 
text  writer  has  been  approved:  "The 
great  mass  of  judicial  authority  seems  to 
be  to  the  effect  that,  when  a  private 
corporation  has  entered  into  a  contract 
in  excess  of  its  granted  powers,  and  has 
received  the  fruit  or  benefits  of  the  con- 
tract, and  an  action  is  brought  against 
it  to  enforce  the  obligation  on  its  part, 
it  is  estopped  from  setting  up  the  de- 
fense that  it  had  no  power  to  make  it/'  ^ 

lOS,  Tennessee. 

In  the  earliest  relevant  case,  the 
ground  upon  which  relief  was  granted 
in  an  equitable  suit  for  an  accounting  in 
respect  to  transactions  under  an  ultra 
vires  contract  was  that  the  plaintiff  was 
not  in  pari  delicto  with  the  defendant.^ 


Hhode   Island. 

1  Anthony  v.  Household  Sewing  Mach. 
Go.  (1889)  16  R.  L  671,  6  JmRJL  575,  18 
Atl.  176. 

Soutli  Caroliiui. 

1  Williamson  v.  Eastern  Bldg.  &  L.  Asso. 
(1898)  54  S.  C.  582,  71  Am.  St.  Rep.  822, 
32  S.  E.  765  (decision  with  regard  to  a 
motion  to  dissolve  an  attachment),  (1001) 
62  S.  C.  300,  38  S.  E.  616  (action  held  to 
be  maintainable  for  the  face  value  of  shares 
in  the  defendant  corporation).  The  court 
said:  "If  the  agreement  was  ultra  vires, 
and  the  association  entered  into  it  know- 
ing it  could  not  perform  its  part  thereof, 
and  thereby  induced  the  plaintiff  to  part 
with  his  money  in  the  purchase  of  stock, 
then  it  was  a  tort,  and  the  defendant  would 
be  liable  therefor.  Furthermore,  even  if 
the  agreement  was  ultra  vires  and  the  de- 
fendant could  interpose  this  plea,  it  would 
not  be  allowed  to  retain  the  benefits  which 
it  derived  therefrom,  and  this  would  give 
the  plaintiff  a  cause  of  action."  The  second 
of  these  two  judgments  was  affirmed  in 
Eastern  Bldg.  &  L.  Asso.  v.  Williamson 
(1002)  180  TJ.  S.  122,  47  L.  ed.  735,  23  Sup. 
Ct,  Rep.  627.    See  §  68,  supra. 

For  a  later  case  in  which  the  doctrine 
stated  in  the  text  was  applied,  see  Kammer 
V.  Supreme  Lodge,  K.  P.  (1012)  01  S.  C. 
674,  75  S.  E.  177  (action  on  benefit  certifi- 
cate). 

«  Lancaster  County  v.  Cheraw  &  C.  R.  Co. 
(1887)  28  S.  C.  134,  6  S.  E.  338. 

Soutli  SakotA* 

iDorsett  v.  Black  Hilla  Traction  Co. 
fl012)  30  8.  D:  420,  188  K.  W.  808,  Ann. 
Cas.  1016A,  846  (action  on  contract  by 
traction  company  to  furnish  water  for 
irrigation  purposes),  referring  to  Judge 
Thompson's  monograph  in  10  Cyc.  1157,  and 
Vis  treatise  cm  Corporations,  §§  8318-8321. 
L.R.A.10nA, 


The  only  South  Dakota  case  cited  was 
Sweeney  v.  United  Underwriters  Co.  (1012) 
29  S.  D.  676,  137  N.  W.  379,  the  effect  of 
which  is  thuB  stated  in  the  syllabus  written 
by  the  court:  "Civil  Code,  §§  425,  436, 
which  authorise  a  corporation  to  hold  its 
own  stock  on  certain  conditions,  and  which 
prohibit  withdrawal  of  any  part  of  the 
capital  stock,  etc.,  are  designed  solely  for 
the  protection  of  creditors  and  stockholders; 
and  if  an  agreement  by  a  corporation  in 
selling  stock,  to  repurchase  it  at  the  buyer's 
option,  is  ultra  vires  under  those  sections, 
the  corporation  cannot  repudiate  such 
option  and  yet  retain  the  purchase  money." 

Tennessee. 

1  Ohio  L.  Ins.  &  T.  Co.  v.  Merchants'  Ins. 
&  T.  Co.  (1850)  11  Humph.  1,  53  Am.  Dec. 
742.  There  the  agent  of  the  complainant, 
an  Ohio  corporation,  who  resided  in  New 
York,  and  the  agent  of  the  defendant,  a 
Tennessee  corporation,  who  resided  in 
Philadelphia,  entered  into  an  arrangement 
under  which  the  complainant  opened  an 
account  in  favor  of  the  defendant  to  be 
drawn  upon,  and  to  be  made  good  by  the 
latter.  In  pursuance  of  this  transaction  a 
debt  of  several  hundred  thousand  dollars 
was  created  in  favor  of  the  former  against 
the  latter.  The  agent  of  the  complainant 
company  was  not  acquainted  with  the  re- 
strictions of  the  charter  of  the  defendant 
company,  which,  while  allowing  the  draw- 
ing of  the  drafts  for  specific  purposes,  pro- 
hibited banking;  nor  had  he  heen  informed 
of  the  purposes  of  the  various  drafts  drawn 
by  the  latter  on  him.    Held,  that  the  com- 

?ilainant  was  entitled  to  recover  of  the  de- 
endant  the  balance  of  account  in  its  favor, 
to  subject  to  the  satisfaction  of  its  claim 
the  capital  stock  of  the  defendant  com- 
pany, and  to  hold  the  individual  stock- 
holders liable  therefor. 
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It  was  explicitly  stated  that  the  relief 
granted  was  "against  the  contract,  and 
not  upon  the  contract."  But  the  court 
added  the  significant  statement  "that,  in 
the  nature  of  things,  the  law  cannot 
enforce  an  illegal  contract,  although  the 
parties  be  not  in  pari  delicto.  But  it  is 
consistent  with  itself  that  the  law  shall 
annul  such  contract,  and  place  the  par- 
ties in  all  respects  in  statu  quo."  These 
general  remarks  may  warrantably  be 
construed  as  indicating  that,  in  the  opin- 
ion of  the  court,  an  ultra  vires  contract 
was  incapable  of  enforcement,  irre- 
spective of  whether  it  had  or  had  not 
been  performed  by  the  plaintiff  on  Ms 
side. 

About  twenty  years  afterward  the 
principle  of  an  estoppel,  as  based  i^>on 
the  receipt  of  money  and  its  use  for 
corporate  purposes,  was  recognized  in 
a  case  involving  somewhat  peculiar  cir- 
cumstances.' The  position  thus  taken, 
in  so  far  as  it  may  be  regarded  as  evinc- 
ing the  adoption  of  a  general  doctrine. 


and  not  as  being  referable  to  the  special 
facts  in  evidence,  was  clearly  inconsist- 
ent with  the  views  expressed  in  the 
earlier  case,  which,  however,  was  not 
adverted  to  by  the  court. 

Subsequently,  the  contention  that,  as 
the  contract  had  been  executed  on  the 
part  of  the  claimant,  "it  would  be  in- 
equitable and  unjust  to  rely  upon  the 
doctrine  of  ultra  vires,"  was  explicitly 
rejected.'  That  position  was  adhered  to 
in  the  most  recent  case  in  which  the 
subject  has  been  considered.* 

The  position  of  the  court  with  regard 
to  the  absolutely  void  quality  of  an  ultra 
vires  contract  is  also  illustrated  by  a 
later  case  which  proceeded  upon  the 
ground  that,  "where  a  corporation  has 
authorized  its  agent  to  make  a  contract 
beyond  its  charter  power,  or  ultra  vires, 
and  such  contract  is  made  by  the  agent, 
he  incurs  no  personal  liability."*  The 
court  laid  it  down  such  a  contract  is 
not  susceptible  of  ratification. 

In  a  very  recent  case,  one  which  in- 


«  Mobile  &  0.  R.  Co.  v.  Wisdom  (1871)  5 
Heisk.  126.  This  was  a  proceeding  by 
mandamus  to  compel  the  defendant  com- 
pany to  receive,  in  payment  for  freight  or 
passage  on  the  road,  certain  tax  receipts 
given  by  the  tax  collector  of  a  cjounty. 
The  facts  which  were  relied  upon  as  a 
ground  for  the  application  of  the  principle 
were  these:  The  legislature  had  authorized 
the  people  of  counties  to  subscribe  for 
stock,  and  to  pay  the  subscriptions  by  im- 
posing taxes  on  themselves.  In  order  to 
secure  subscribers  the  defendant  company 
not  only  agreed  that  the  counties  so 
furnishing  aid  should  be  represented  in  the 
company,  but  that  every  individual  who 
should  buy  up  $100  of  the  tax  receipts 
should  become  a  stockholder,  and  in  addition 
to  this,  that  every  holder  of  the  tax  re- 
ceipts, who  preferred  to  invest  his  tax 
receipts  in  freight  or  passage  on  the  road, 
should  have  the  right  to  do  so.  The  court 
thus  stated  its  conclusions:  "The  accept- 
ance of  the  assistance  from  the  county  of 
Madison  imposed  all  of  these  obligations 
on  the  united  corporation  represented  by 
its  officers.  Each  of  these  obligations  is 
equally  binding  on  the  corporation,  and 
after  having  accepted  the  taxes,  and  used 
them  for  the  common  benefit  in  building 
the  road,  they  cannot  now  repudiate  any 
one  of  the  obligations  thus  assumed." 

8  Miller  v.  American  Mut.  Acci.  Ins.  Co. 
(1893)  92  Tenn.  167,  20  L.R.A.  765,  21  S. 
W.  39  (action  on  insurance  policy).  The 
decisions  of  the  English  courts,  and  those 
rendered  by  the  Supreme  Court  of  the 
United  States^  and  in  Massachusetts  and 
Alabama,  were  approved.  The  general 
remarks  in  the  opinion  with  regard  to  the 
conflict  of  judicial  views  are  referred  to 
elsewhere. 

This  decision  was  to  some  extent  fore- 
L.R,A.1917A 


shadowed  by  one  rendered  a  few  years  be- 
fore, to  the  efTeet  that  a  bill  to  enforce  an 
ultra  vires  guaranty  of  a  special  dividend 
on  stock  could  not  be  maintained.  Memphis 
Grain  Elevator  Co.  v.  Memphis  &  C.  R,  Co. 
(1887)  85  Tenn.  703,  4  Am.  St.  Rep.  798, 
5  S.  W.  62.  But  the  essential  element  of 
a  receipt  of  the  benefits  of  the  contract  was 
not  so  distinctly  present  in  this  transaction 
as  to  render  the  case  a  perfect  precedent 
for  the  doctrine  enunciated  in  the  later 
one. 

Another  earlier  case,  Mallory  v.  Hanaur 
Oil  Works  (1888)  86  Tenn.  598,  8  S.  W. 
396,  proceeded  upon  the  ground  that  an 
action  in  respect  to  the  unperformed  residue 
of  a  continuing  ultra  vires  contract  was  not 
maintainable.     See  §  3,  supra. 

♦  Tennessee  Ice  Co.  v.  Raine  (1901)  107 
Tenn.  151,  64  S.  W.  29,  where  a  decision 
holding  that  the  lower  court  had  improper- 
ly sustained  a  demurrer  to  a  petition  in 
insolvency  proceedings  for  the  allowance 
of  a  claim  in  respect  to  beer  sold  to  an  ice 
company  was  put  upon  the  ground  that, 
"while  the  petitioner  may  not  recover  upon 
the  contract,  as  in  affirmance  of  the  same, 
it  has  the  right  to  disaffirm  such  contract 
and  sue  for  the  proceeds  of  its  property, 
which  the  ice  company,  under  the  guise  of 
a  contract,  has  received,  and  which  it  seeks 
to  repudiate  without  accounting  for  the 
benefits  received.  .  .  .  The  petition  is 
in  the  alternative  that  a  recovery  be  had  in 
afiirmance  of  a  sale,  but  if  this  cannot  be 
done  over  the  objection  of  the  lee  company, 
then  that  petitioner  be  allowed  to  disaffirm 
the  contract  and  sue  for  the  proceeds  of 
the  goods  sold  and  not  paid  for,  on  the  idea 
of  a  quantum  valebat,  or  of  money  had  and 
received,  or  consideration  retained  upon  a 
void  sale." 

8  Hermitage  Hotel  Co.  v.  Dyer  (1911)  125 
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volved  the  disposition  of  the  assets  of 
an  insolvent  corporation,  the  reason 
assigned  for  holding  that  no  liability 
«ould  be  established  against  the  assets 
in  question  was  that  a  certain  bank  had 
exceeded  its  power  when  it  purchased 
a  controlling  interest  in  another  bank.® 

lae,  Texas. 

The  doctrine  of  estoppel  was  recog- 
nized in  the  earliest  cases  in  which  the 
supreme  court  had  occasion  to  express 
an  opinion  upon  the  subject.^  In  a 
somewhat  later  case  the  point  involved 
was  the  enforceability  of  certain  mort- 
gage bonds  which  had  neither  been 
authorized  nor  ratified  by  vote  of  the 
holders  of  two  thirds  of  the  corporate 
stock,  as  the  statute  required.  It  was 
laid  down  that,  "when  the  contract  is 
executed  and  the  corporation  has  re- 
ceived the  benefit,  the  weight  of  authori- 
ty seems  to  be  that  the  corporation 
should  be  held  estopped  to  deny  its  au- 
thority to  make  it."  *  Having  regard  to 
the  actual  facts  here,  involved  and  the 
specific  grounds  upon  which  the  de- 
cision was  placed,  the  judgment  itself 
goes  no  further  than  to  affirm  the  princi- 
ple of  an  estoppel  in  relation  to  cases 
in  which  a  contract  falling  within  the 
scope  of  the  corporate  jwwers  is  not 
executed  in  the  manner  prescribed  by 
statute.  See  §  8,  supra.  But  the  state- 
ment above  quoted  and  the  authorities 
cited  with  approval  show  clearly  that 
that  principle  was  r^arded  as  extend- 
ing also  to  cases  in  which  the  contract 
is  ultra  vires  in  the  proper  sense  of  the 
expression. 

The  next  decision  involved  the  right 


of  recovery  upon  bonds  jointly  executed 
by  two  corporations  in  excess  of  their 
powers.  Under  the  peculiar  circum- 
stanoes  in  evidence,  the  transaction  was 
treated  as  invalid  for  the  reason  that 
it  was  substantially  one  in  which  the 
two  corporations  agreed  that  a  sum  of 
money  to  be  divided  between  them 
should  be  borrowed,  on  the  security  of 
bond,  and  that  each  should  become  the 
surety  for  the  other  for  the  amount  re- 
ceived by  such  other.  It  was  held  that, 
as  neither  of  the  corporations  could 
bind  itself  by  accommodation  paper 
executed  for  the  benefit  of  the  other, 
the  only  g^und  upon  which  one  of  them 
could  be  held  liable  for  more  than  its 
proportionate  amount  of  the  debt  in- 
curred was  that  it  had  power  to  aid  in 
the  prosecution  of  the  other's  business. 
The  court  was  of  opinion  that  it  had  no 
such  power.  The  actual  ratio  de^dendi 
was  that,  as  the  corporations  had  bound 
themselves  jointly  and  severally,  each 
should  be  held  liable  for  so  much  of  the 
indebtedness  as  it  could  legally  have 
bound  itself  to  pay.* 

A  subsequent  case  in  which  the  inno- 
cent purchaser  of  a  promissory  note 
guaranteed  by  the  defendant  was  held 
to  be  entitled  to  enforce  the  guaranty 
turned  upon  the  theory  that  the  guar- 
anty was  merely  "a  misuse  of  granted 
power.''*  This  expression  is  somewhat 
ambiguous,  since  it  may  be  construed 
either  as  showing  that  the  transaction 
was  deemed  to  be  one  of  the  kind  dis- 
cussed in  §§  9  et  seq.,  supra,  and  conse- 
quently entirely  outside  the  ultra  vires 
category,  or  as  reflecting  an  acceptance 
of  the  distinction  recognized  by  some 


Tenn.  302,  142  S.  W.  1117  (action  ajrainst 
president  of  corporation  for  balance  of  sub- 
scription to  stock). 

•  Wood  V.  Green  (1914)  131  Tenn.  588, 
175  S.  W.  1139. 

Texas* 

I  In  Tndianola  v.  Gulf,  W.  T.  &  P.  R.  C3o. 
(1882)  56  Tex.  594,  where  an  action  brou^t 
to  enforce  the  provisions  of  a  contract  by 
which  the  defendant  had  been  granted  a 
ri^^t  of  way  was  held  to  be  maintainable, 
the  court  said:  ''This  defense  of  the  com- 
pany, that  its  directors  had  no  authority 
to  make  the  contract  when  the  desired 
right  of  way  had  been  secured  by  it,  and 
the  company  had  been  for  years  and  was 
still  in  the  enjoyment  of  the  same,  to  say 
the  least  of  it,  is  an  exceedingly  narrow 
defense,  shorn  of  all  equity,  and  is  entitled 
to  no  favorable  consideration." 

In  Texas  &  St.  L.  R.  Go.  v.  Robards 
(1888)  60  Tex.  545,  48  Am.  Rep.  268,  the 
contract  in  question  was  held  to  be  intra 
Vires,  but  the  court  referred  with  approval 
L.R.A.1917A. 


to  the  statement  in  Waterman  on  Specific 
Performance,  §  220,  concerning  the  effect 
of  performance.    See  §  41,  supra. 

8  Texas  Western  R.  Co.  v.  Gentry  (1888) 
69  Tex.  626,  8  S.  W.  98. 

8  Northside  R.  Go.  v.  Worthington  (1895) 
88  Tex.  562,  5  Am.  St.  Rep.  778,  90  S.  W. 
1055. 

4  Gaston  v.  J.  I.  Campbell  Co.  (1011)  104 
Tex.  576,  140  S.  W.  770,  modified  in  (1911) 
104  Tex.  585,  141  S.  W.  515,  reversing 
(1910)  —  Tex.  Civ.  App.  — .  130  S.  W.  222. 
The  court  distinguished  the  cases  relied 
upon  by  the  defendant  in  error,  on  the 
ground  that  in  them  all  "it  appeared  either 
that  the  corporation  executing  the  guaranty 
was  without  legal  authority  to  execute  the 
contract  sued  on  at  all,  or  that  the  note 
sued  on,  by  its  terras,  gave  notice  of  its 
vice  and  infirmity,  that  it  was  obtained 
without  payment  of  what  in  law  is  termed 
'valuable  consideration,'  or  that  the  pur* 
chaser,  when  he  received  the  note  thereafter 
sued  on,  had  notice  that  the  indorsement 
was  without  consideration." 


950 


ANNOTATIOK— ULTRA  VIRES— KSTOPPEL  OF  CORPORATION. 


judges  between  contracts  ultra  vires  in 
the  sense  that  corporation  is  not  author- 
ized to  make  them  under  any  circum- 
stances, and  contracts  ultra  vires  in  the 
sense  that  they  involve  a  wrongful  exer- 
cise of  a  power  conferred  by  the 
charter.  See  §  43,  supra.  But  as  the 
broad  theory  of  the  Federal  Supreme 
Court,  that  the  principle  of  estoppel  can- 
not be  invoked  for  the  purpose  of  affect- 
ing a  corporation  with  liability  in 
respect  of  an  ultra  vires  contract,*  was 
approved,  the  former  of  these  alternative 
explanations  is  apparently  the  correct 
one.  If  so,  the  decision  would  indicate 
a  withdrawal  from  the  position  taken 
in  the  first  of  the  cases  cited  in  this  sec- 
tion. 

That  position,  however,  was  resumed 
in  a  somewhat  later  case  in  which  the 


defense  interposed  was  that  the  con- 
tract in  question  was  invalid  as  having 
reference  to  an  unauthorized  business.* 
The  ground  upon  which  the  right  of 
recovery  was  affirmed  was  "that  an  ac- 
tion for  damages  for  breach  of  contract 
will  not  be  avoided  by  the  plea  of  ultra 
vires  when  the  corporation  has  received 
benefits  under  the  alleged  illegal  con- 
tract. In  such  a  case,  and  under  such 
circumstances,  the  corporation  is  es- 
topped from  denying  its  power  to  make 
the  contract.'^ 

Nearly  all  the  decisions  of  the  court 
of  appeals  are  in  full  accord  with  the 
doctrine  that  a  corporation  is  estopped 
from  setting  up  the  plea  of  ultra  virea 
in  an  action  founded  upon  a  contract  of 
which  it  has  received  the  benefits.^ 
But  a  portion  of  its  rulings  seem  to  be 


*The  case  cited  was  Central  Transp.  Co. 
y.  Pullman's  Palace  Gar  Co.  (1800)  130 
U.  S.  24,  50,  35  L.  ed.  55,  65,  11  Sup.  Ct. 
Rep.  478. 

SKincheloe  Irrigating  Co.  v.  Hahn  Bros. 
(1912)  105  Tex.  231,  146  S.  W.  1187,  af- 
firming (1910)  —  Tex.  av.  App.  — ,  132 
S.  W.  78  (agreement  by  irrigation  com- 
pany to   furnish   land  as  well   as  water). 

7  In  Galveston  &  W.  R.  Co.  v.  Galveston 

(1896)  —  Tex.  Civ.  App.  — ,  37  S.  W.  27, 
the  defendant  having  failed  to  extend  its 
road  across  Galveston  bay  in  pursuance 
of  the  terms  of  the  contract  by  which  it 
acquired,  upon  condition  of  its  building 
such  an  extension,  the  riglit  to  use  the 
streets  of  Galveston,  the  city  brought  suit 
to  have  the  license  forfeited.  The  railroad 
charter  did  not  authorize  it  to  build  a  rail- 
road across  the  bay,  nor  had  it  received 
permission  from  the  Federal  authorities  to 
construct  a  bridge  across  the  bay.  The 
contention  of  its  counsel  was  that,  as  it 
had  no  authority  to  extend  its  road  or 
build  a  bridge  across  the  bay,  its  agreement 
with  the  city  to  do  so  was  ultra  vires,  and 
consequently  that  the  condition  was  void. 
But  the  court  said:  "By  entering  into  the 
agreement  the  appellant  acquired  a  valuable 
right  which  it  has  ever  since  enjoyed.  It 
will  not  be  permitted  to  retain  and  enjoy 
the  right,  and  refuse  to  perform  the  con- 
dition, and  defeat  the  forfeiture  on  the 
ground  of  its  want  of  authority  to  make 
the  contract  by  which  the  right  was  se- 
cured. It  is  estopped  to  set  up  any  such 
defense."      This    decision    wae    reversed    in 

(1897)  90  Tex.  398,  36  L.R.A.  33,  39  S.  W. 
96.  But  the  principle  of  estoppel  was  not 
referred   to. 

In  Lottman  Bros.  Mfg.  Co.  v.  Houston 
Waterworks  Co.  (1896)  —  Tex.  Civ.  App. 
— ,  38  S.  W.  367,  the  right  of  the  plaintiff 
to  recover  damages  for  the  failure  of  the 
defendant  to  furnish  water  as  stipulated 
was  afiinned  on  the  ground  that,  if  the 
defendant  received  the  agreed  consideration, 
it  could  not,  while  holding  the  money,  say 
L.R.A.1917A. 


that  it  had  not  authority  to  make  the  con- 
tract. 

In  Sabine  Tram  Co.  v.  Bancroft  (1897) 
16  Tex.  Civ.  App.  170,  40  S.  W.  837,  the 
executed  part  of  an  unauthorized  contract 
of  partnership  was  held  to  be  enforceable. 

In  Gross  V.  Brewster  (1900)  —  Tex.  Civ. 
App.  — ,  55  S.  W.  590,  the  ratio  decidendi 
was  that  an  ultra  vires  guaranty  was  not 
binding  by  way  of  estoppel  unless  the 
corporation  had  received  benefits  therefrom. 

In  First  Nat.  Bank  v.  Greenville  Oil  & 
Cotton  Co.  (1901)  24  Tex.  Civ.  App.  645, 
60  S.  W.  828,  the  defendant  national  bank, 
after  having  taken  a  mortgage  on  cattle 
belonging  to  a  person  to  whom  it  had  lent 
money,  agreed  that,  if  the  plaintiff  would 
sell  and  deliver  certain  feed  stuffs  to  that 
person,  it  would  pay  for  them.  In  pursu- 
ance of  this  agreement  the  plaintiff  sup- 
plied the  feed  stuffs.  Held,  in  an  action 
on  the  agreement,  that,  as  the  bank  was 
interested  in  the  Improvement  of  the  cattle, 
and  they  were  improved  by  the  feed  sup- 
plied, and  could  not  have  been  placed  on 
the  market  if  it  had  not  been  supplied,  the 
bank  could  not  defeat  a  recovery  on  the 
ground  that  the  agreement  was  ultra  vires. 

In  Continental  F.  Asso.  v.  Masonic 
Temple  Co.  (1901)  26  Tex.  Civ.  App.  139, 
62  S.  W.  930,  the  liability  of  a  Texas 
insurance  company  upon  a  policy  issued  in 
Ontario  was  affirmed  against  the  objection 
that  the  policy  was  ultra  vires  and  void 
as  being  in  violation  of  the  corporate 
charter  and  of  the  laws  of  Texas  and  of 
the  laws  of  the  Dominion  of  Canada.  The 
doctrine  applied  was  "that,  where  the  con- 
tract is  executed  and  the  corporation  has 
received  the  benefits  of  it,  it  cannot  invoke 
its  want  of  power  as  a  defense."  The 
court  also  adverted  to  the  considerations, 
that  the  party  insured,  being  a  resident  in 
a  foreign  county,  could  not  be  expected  i» 
know  the  provisions  of  the  defendant's 
charter,  and  that,  aa  its  members  wens 
presumably  cognizant  of  the  fact  that  it 
was  doing  business  cmtaide  the  state,  and 
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more  or  less  ineonaisteiit  with  those  of 
the  supreme  eonrt.* 

107,  Vermont. 

An  early  decision  holding  Hie  defend- 
ant railway  company  to  be  liiible  in  an 
action  of  assumpsit  founded  upon  its 
failure  to  transport  a  chattel  with  rea- 
sonable despatch  to  a  place  beyond  the 
limits  of  its  line  was  based  upon  the 


ground  that,  ''if  the  corporators 
acquiesce  in  the  extension  of  the  busi- 
ness of  the  company,  even  beyond  the 
strict  limits  of  its  charter  upon  the  most 
literal  interpretation,  and  strangers  are 
thereby  induced  to  contract  upon  the 
faith  of  the  authority  of  the  agents  of 
such  companies,  the  companies  are  not 
at  liberty  to  repudiate  the  authority  of 
such    agents,    when    their   transactions 


that  in  so  doing  it  was  acting  beyond  its 
powers,  it  was  more  just  that  the  loss 
should  fall  upon  them  than  that  the  insured 
should  fail  to  receive  his  insurance  money. 
But  under  the  drcumstances  a  reference  to 
these  elements  seems  to  have  been  superflu- 
ous. 

In  Whaley  v.  Bankers'  Union  (1905)  39 
Tex.  Civ.  App.  385,  88  S.  W,  269,  where  it 
was  held  that  a  claim  under  a  benefit  cer- 
tificate was  not  enforceable  on  the  ground 
of  an  equitable  estoppel,  the  ground  of  the 
decision  was  that  the  claimant  had  paid 
nothing  to  the  defendant  company,  and 
that  it  had  not  received  anything  of  value 
belonging  to  him,  nor  made  any  promise  or 
agreement  based  upon  any  consideration 
moving;  from  him. 

In  Deaton  Grocery  Co.  v.  International 
Harvester  Co.  (1907)  47  Tex.  Civ.  App.  267, 
105  S.  W.  656,  the  principle  of  estoppel, 
which  had  been  invoked  as  the  ground  upon 
which  the  plaintifl  was  entitled  to  enforce 
an  ultra  vires  guaranty,  was  held  to  be 
inapplicable,  for  the  reason  that  the  guar- 
antor company  '*received  nothing  from  the 
plaintiff  or  anyone  else  as  a  consideration 
for  making  the  contract,  and  therefore  was 
not  withholding  from  the  plaintiff  or  any- 
one else  anythmg  received  by  it  upon  the 
contract." 

In  W.  C.  Bowman  Lumber  Co.  v.  Pierson 

(1911)  —  Tex.  Civ.  App.  — ,  139  S.  W.  618, 
the  court  proceeded  on  the  theory  that,  as 
the  signing  of  the  guaranty  which  it  was 
sought  to  enforce  was  a  **pure  gratuity," 
there  was  no  question  of  estoppel  involved. 

In  San  Antonio  Hardware  Co.  v.  Sanger 

(1912)  —  Tex.  Civ.  App.  ~,  151  S.  W.  1104, 
an  action  on  notes  given  by  the  defendant 
for  the  price  of  shares  of  its  own  stock 
was  held  to  be  maintainable,  as  coming 
within  the  scope  of  the  rule  that,  "when 
a  contract  with  a  corporation  is  merely 
ultra  vires,  not  being  prohibited  by  law, 
and  not  contrary  to  public  policy,  and 
the  party  contracted  with  the  corporation 
has  performed  his  part  of  the  contract, 
his  action  cannot  be  defeated  by  a  plea 
of  ultra  vires  on  the  part  of  the  corpora- 
tion." 

In  Phoenix  Land  Co.  v.  Exall  (1913)  — 
Tex.  Civ.  App.  — ,  159  S.  W.  474  (action  of 
trespass  to  try  title  and  for  the  recovery 
of  rent),  an  attorney,  after  having  re- 
covered land  under  a  contract  for  the  pay- 
ment of  a  contingent  fee  by  his  clients, 
conveyed  the  interest  thus  acquired  to  the 
defendant  company,  which  held  the  legal 
title  for  them  The  object  of  the  convey- 
L.R.A.1917A. 


I  ance  was  to  enable  the  grantee  to  defend 
a  suit  more  effectively.  Held,  that,  as  the 
company  received  the  full  benefit  of  the 
performance  of  the  contract  entered  into 
between  it  and  the  grantor,  the  ends  of 
justice  would  be  defeat,  and  a  legal  wrong 
done,  by  permitting  the  company  to  defeat 
the  enforcement  of  the  contract  on  its 
part  by  its  plea  of  ultra  vires. 

In  Waller  v.  Gorman  Mercantile  Co. 
(1911)  —  Tex.  Civ.  App.  —,  141  S.  W.  833, 
where  the  defendant  was  sued  upon  its  in- 
dorsement of  three  notes,  the  right  of  action 
was  affirmed  on  two  grounds;  viz.,  (1)  that, 
as  the  indorsement  was  not  for  accommoda- 
tion merely,  as  was  claimed,  the  doctrine  of 
ultra  vires  was  wholly  inapplicable;  and 
(2)  that,  if  it  were  in  any  sense  applicable, 
the  case  would  fall  within  the  rule  which 
prohibits  a  corporation  from  receiving  and 
retaining  the  benefits  of  an  ultra  vires  con- 
tract and  repudiating  its  obligations  there- 
under. 

In  Taylor  Feed  Pen  Co.  v.  Taylor  Nat. 
Bank  (1915)  —  Tex.  Civ.  App.  — ,  181  S. 
W.    634    (former    opinion    as    reported    in 

(1915)  —  Tex.  av.  App.  — ,  177  S.  W.  176, 
was  withdrawn),  the  suit  was  brought  to 
cancel  a  note  and  deed  of  trust  executed 
by  the  Taylor  Feed  Pen  Company  to  secure 
a  loan  which  it  used  for  the  purpose  of 
guarantying  the  debt  of  another  company 
in  Which  it  had  no  interest.  One  of  the 
reasons  assigned  for  aflfirming  the  judgment 
of  the  lower  court  was  that  "appellant, 
having  received  a  valuable  consideration 
for  the  execution  of  the  note  and  mort- 
gage, and  not  having  tendered  back  the 
same,  is  estopped  to  plead  ultra  vires."  In 
the  opinion  a  distinction  was  taken  between 
contracts  which  a  corporation  ''has  no  ca- 
pacity to  make  under  any  circumstances" 
and  those  which  merely  constitute  an 
''abuse  of  its  power,"  and  the  doctrine  of 
estoppel  was  declared  to  be  applicable  only 
in  respect  of  the  latter  class. 

In  Coppard  v.  Farmers'  &  M.  State  Bank 

(1916)  —  Tex.  Civ.  App.  — ,  184  S.  W.  551, 
Coppard,  the  trustee  in  bankruptcy  of  the 
Bain  Mercantile  Company  brought  suit 
against  the  defendant  for  conversion  of 
the  assets  of  the  bankrupt  estate,  including 
a  certain  note  executed  by  the  president 
of  the  bankrupt  as  security  for  a  loan. 
The  defense  raised  was  that  the  defendant 
was  entitled  to  hold  the  note  as  collateral 
until  the  balance  of  the  debt  was  paid. 
The  right  to  interpose  such  a  defense 
obviously  depended  upon  whether  the  trans- 
action   created    an    obligation    enforceable 
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prove  disastrous."^  Having  regard  to 
the  facts  under  review,  it  is  clear  that 
this  decision  was  in  harmony  with  the 
principle  of  an  estoppel  as  based  upon 
the  execution  of  the  contract  by  the 
claimant.  But  at  the  date  when  the 
decision  was  rendered  that  principle  had 
as  yet  been  very  little  discussed,  and 
apparently  the  attention  of  the  court 
was  not  directed  to  it.  The  theory 
adopted,  viz.,  that  a  corporation  may, 
as  a  result  of  the  acquiescence  of  the 
corporation  in  its  transaction  of  a  kind 
of  business  which  lies  outside  its  charter 
powers,  render  itself  liable  for  the 
breach  of  a  contract  made  with  refer- 
ence to  such  business,  is  essentially  in- 
consistent with  the  conception  of  an 
ultra  vires  agreement  which,  as  is  shown 
infra,  was  subsequently  adopted. 

In  a  later  case  where  trover  was 
brought  for  bonds  which  had  been  de- 
posited in  a  national  bank  and  stolen,  the 


court,  treating  the  action  as  being  one 
which,  though  in  form  ex  delicto,  was,  in 
so  far  as  it  rested  upon  contract,  governed 
by  the  same  rules  as  though  ex  contractu, 
held  that  the  defendant  was  not  liable 
for  the  ];eason  that  ''the  taking  such 
special  deposits  to  keep  merely  for  the 
accommodation  of  the  depositor  was  not 
within  the  authorized  business  of  such 
banks,  and  that  their  cashiers  had  no 
power  to  bind  them  to  any  liability  on 
any  express  contract  accompanying,  or 
any  implied  contract  arising  out  of,  such 
taking."'  A  decision  to  this  effect 
seems  to  require  for  its  support  the  as- 
sumption that  a  corporation  is  entitled 
to  avail  itself  of  the  plea  of  ultra  vires 
even  as  against  a  claimant  who  has  per- 
formed the  contract  on  his  side.  But 
this  aspect  of  the  matter  was  not  ad- 
verted to  either  by  court  or  counsel. 

Subsequently,    the    position    was    ex- 
plicitly taken  that  the  fact  of  the  con- 


against  the  company.  The  theory  of  the 
plaintiff  was  that  the  effect  of  the  transac- 
tion was  to  render  the  company  a  mere 
surety  for  a  personal  debt  of  its  president. 
But  the  court  ruled  in  favor  of  the  defend- 
ant, on  the  ground  that  the  note  made  and 
the  loan  obtained  were  found  by  the  jury 
to  have  been  for  the  benefit  of  the  corpo- 
ration; that  "it  is  not  every  ultra  vires 
act  of  a  corporation  that  is  void"  (Steger 
v.  Davis  (1894)  8  Tex.  Civ.  App.  28,  27 
S.  W.  1068) ;  that  the  contract  in  ques- 
tion, not  being  void,  was  subject  to  ratifi- 
cation; and  that  such  ratification  might 
be  inferred  from  the  fact  that  for  several 
months  all  the  stockholders  had  been  aware 
of  what  had  been  done  on  behalf  of  the 
company. 

In  Planters*  CJotton  Oil  Co.  v.  Guaranty 
State  Bank  (1916)  —  Tex.  Civ.  App.  — , 
188  S.  W.  38,  where  the  object  of  a  cross 
bill  was  to  recover  a  balance  alleged  to  be 
due  from  the  plaintiff  company  on  account 
of  money  borrowed  by  its  manager  for  the 
purpose  of  speculating  in  cotton,  the  ap- 
plicability of  the  principle  of  estoppel  was 
denied  for  the  reason  that  the  company 
had  not  received  any  benefits  from  the 
transaction. 

See  also  Canadian  Long  Distance  Teleph. 
Co.  V.  Seiber  (1913)  —  Tex.  Civ.  App.  — , 
159  S.  W,  897,  where  the  statement  of  the 
law  in  Kincheloe  Irrigating  Co.  v.  Hahn 
Bros,  (note  6,  supra)  was  approved. 

8  In  Fidelity  &  D.  Co.  v.  National  Bank 
(1908)  48  Tex.  Civ.  App.  301,  106  S.  W. 
782,  it  was  held,  on  the  authority  of  certain 
decisions  of  the  Federal  Supreme  Court, 
that  the  performance  of  an  ultra  vires  con* 
tract  of  suretyship  by  the  claimant  did  not 
render  it  enforceable  against  a  national 
bank.  So  far  as  the  actual  decision  is  con- 
cerned, this  case  is  upon  the  facts  consistent 
with  the  position  which,  in  other  states 
where  the  doctrine  of  estoppel  prevails,  is 
L.R.A.1017A. 


,  taken  with  regard  to  contracts  of  this 
nature  from  which  no  direct  benefit  accrues 
to  the  guarantor  corporation.  See  §  46, 
supra.  But  the  fact  that  the  rulings  of  a 
court  which  rejects  that  doctrine  were  cited 
as  precedents  indicates  the  adoption  of  a 
doctrinal  standpoint  different  from  that  of 
the  Texas  supreme  court. 

This  decision  was  cited  as  a  controlling 
precedent  in  Texas  Fidelity  &  Bonding  Co. 
V.  General  Bonding  &  Casualty  Ins.  Co. 
(1916)  —  Tex.  Civ.  App.  — ,  184  S.  W.  238, 
where  the  right  to  maintain  an  action  on  an 
indemnity  bond  was  denied  on  grounds  thus 
stated:  "The  appellant  cites  many  cases 
where  the  defense  of  estoppel  has  neen  in- 
voked, but  we  think  in  those  cases  the  facts 
were  different  from  those  in  this  case,  and 
the  equities  therein  were  so  strong  as  not 
to  be  disregarded;  while  in  this  case,  the 
two  corporations  having  similar  charters 
under  the  laws  of  Texas,  they  should  have 
known,  if  they  did  not,  that  the  powers 
granted  to  them  by  their  charters  and  their 
contracts  were  not  within  the  scope  of 
their  authority  and  void;  hence  the  plea  of 
estoppel  cannot  prevail  in  order  to  enforce 
said  contract  and  give  appellant  relief."  It 
is  somewhat  remarkable  that  the  court 
failed  to  apprehend  that  the  theory  reflect- 
ed in  this  statement,  viz.,  the  fact  of  the 
plaintiff's  knowledge  of  the  extent  of  de- 
fendant's powers  was  not  a  presumption 
juris  et  de  jure,  was  the  very  opposite  of 
that  entertained  in  the  Federal  cases  upon 
which  it  relied.    See  §  68,  supra. 

Vermont. 

iNoyes  v.  Rutland  &  B.  R.  Go.  (1854) 
27  Vt.  110. 

•  Wiley  V.  First  Nat.  Bank  (1875)  47  Vt. 
546, 19  Am.  Rep.  122.  See  Whitney  v.  First 
Nat.  Bank  (1877)  60  Vt.  388,  28  Am.  Rep. 
603. 
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tzaot's  having  beien  performed  by  the 
claimant  does  not  in  any  T^ise  preclude 
the  corporation  from  alleging  that  it  was 
unanthorized.  The  conrt  said:  ^^With 
regard  to  contracts  which  are  nltra  vires 
in  the  strict  sense,  the  sound  doctrine  is 
that  they  are  wholly  void,  and  not  mere^ 
ly  voidable;  that  the  corporation  is  un- 
der a  perpetual  disability  to  make  thetyi; 
that,  therefore,  there  can  be  no  ratifi- 
cation by  the  corporation,  and  that 
a  corporation  cannot  be  estopped  from 
making  the  defense  of  ultra  vires  when 
it  is  sued  for  nonperformance  on  its 
part.  The  denial  of  corporate  exist- 
ence, and  the  claim  that  a  corporation 
has  not  proceeded  in  the  way  or  through 
the  officers  designated  by  law,  are  de- 
fenses that  stand  on  a  different  and 
much  narrower  ground  than  the  defense 
of  uitra  vires  in  its  full  and  proper 
sense."  • 

In  a  recent  case  the  court,  relying  on 
the  authority  of  the  English  cases  re- 
viewed in  §§  22  and  23,  supra,  proceeded 
upon  the  theory  that  doctrine  laid  down 
above  was  not  controlling  in  respect  of  the 
claim  of  a  person  who  had  lent  money  to 
an  insolvent  corporation  for  the  purpose 
of  enabling  it  to  pay  its  employees.^ 


10S>  Virginia. 

In  a  very  recent  case  the  law  was  laid 
down  as  follows:  **We  are  of  opinion 
that,  where  the  rights  of  the  public  are 
not  involved,  a  purely  private  corpora- 
tion entering  into  a  contract  in  excess 
of  its  powers,  and  receiving  benefits 
thereunder,  is  estopped  from  setting  up 
the  defense  that  it  was  without  power  to 
make  it,  so  far  as  such  estoppel  is  nec- 
essary to  do  justice  between  the  parties. 
This  is  true  as  well  in  case  of  a  con- 
tract partly  performed  as  in  case  of  one 
completely  executed,  and  is,  both  by 
reason  and  authority,  especially  true 
where  the  corporation  concerned  has 
sought  and  obtained  an  express  grant  of 
the  power  (even  though  not  validly  con- 
ferred) in  its  charter."^ 

109.  Washington* 

The  doctrine  that  the  plea  of  ultra 
vires  cannot  be  interposed  by  a  corpora- 
tion for  the  purpose  of  defeating  the 
claim  of  a  person  who  has  performed 
the  contract  on  his  side  has  always  been 
accepted  in  this  state.^ 

lOOa.  West  Virginia. 
In  one  case  it  was  held  in  a  suit 


t  Metropolitan  Stock  Exch.  v.  Lydon- 
ville  Nat.  Bank  (1904)  76  Vt.  303,  57  Atl. 
101  (plea  of  ultra  vires  held  good  on  de- 
murrer to  declaration  allegmg  breach  of 
certain  contracts). 

4  Roberts  v.  W.  H.  Hughes  Co.  (1912)  86 
Vt.  76,  83  Atl.  807.  As  to  this  case,  see 
further  under  §  28,  supra. 

ITlrsinia. 

1  News-Register  €k>.  v.  Rockingham  Pub. 
Co.  (1915)  118  Va.  140,  86  S.  £.  874.  On 
the  faith  of  this  contract  the  separate  prop- 
erties of  the  two  corporationB  were  united 
for  the  joint  business,  and  the  contemplated 
arrangements  were  carried  out  in  such  a 
manner  as  io  render  a  restoration  of  the 
status  quo  no  longer  possible.  There  the 
plaintiff  and  defendant  publishing  compa* 
nies,  after  having  effected,  under  the  sanc- 
tion of  the  state  authorities,  the  necessary 
amendments  in  their  charters,  formed  a 
partnership  for  the  purpose  of  publiflAiing  a 
newspaper.  Held,  that  the  plaintiff  was 
entitled  to  an  injunction  restraining  the 
defendant  from  acts  which  would  have 
placed  it  in  absolute  control  of  the  busi- 
ness and  given  it  exclusive  possession  of 
the  assets  of  the  partnership.  The  court 
also  took  the  position  that,  if  it  was  con- 
ceded that  the  amendments  to  the  charters 
of  both  contracting  parties  were  beyond  the 
scope  of  the  powers  of  the  Corporation 
Commission,  "the  fact  that  both  parties 
applied  for  the  amendments  and  dealt  with 
each  other  thereunder  operates  to  estop 
either  of  them  from  questioning  the  pow- 
er of  the  other." 
L.R.A.1917A. 


Waahln^on. 

Hn  Tootle  v.  First  Nat.  Bank  (1893)  6 
Wash.  181,  33  Pac.  345,  the  court  observed: 
"It  is  not  necessary  to  decide  whether  or 
not  the  contract  was  ultra  vires,  for  it  was 
not  immoral;  it  was  fully  performed  by  the 
other  party,  and  the  bank  received  and  re- 
tained the  benefits,  and  in  such  a  case  the 
plea  of  ultra  vires  is  unavailing." 

For  other  cases  in  which  the  doctrine  was 
approved,  see  Spokane  v.  Amsterdamsch 
Trustees  Kantoor  (1900)  22  Wash.  172,  60 
Pac.  141  (arguendo);  Krisch  v.  Inter-State 
Fisheries  Co.  (1905)  39  Wash.  381,  81  Pac. 
855  (company  which  had  received  benefits 
of  sale  of  its  own  stock  held  not  to  be  en- 
titled to  plead  ultra  vires  in  defense  of  an 
action  for  damages  for  inducing  the  pur- 
chaser to  take  it )  \  Creditors'  Claih  &  Ad- 
justment Co.  V.  XORTHWEST  LoAN  &  T.  CO. 
ante,  737  (action  on  guaranty). 

In  Wheeler  v.  Everett  Land  Ck>.  (1896) 
14  Wash.  630,  45  Pac.  316,  suit  to  foreclose 
a  lien  on  materials  sold  by  appellant  to  a 
contractor  for  use  in  a  hotel  owned  by  the 
land  company,  the  respondent  land  com- 
pany set  up,  as  an  affirmative  defense  and 
counterclaim,  that  appellant  was  surety  up- 
on a  bond  given  by  Grant  to  secure  the 
erection  of  the  building,  and  that  by  reason 
thereof  the  appellant  was  not  entitled  to 
a  lien  upon  the  building,  and  was  also  lia- 
ble to  the  respondent  for  money  expended 
for  material  by  it  to  finish  the  building, 
the  contractor  having  failed  to  complete  it. 
The  appellant  resisted  the  matters  thus 
set  up  on  three  gronnds,  one  of  which  was 
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brought  to  enforce  a  corporate  mortgage, 
that  the  defendant  was  precluded  from 
interposing  the  defense  that  a  statutory 
provision  declaring  such  a  contract  to  be 
invalid  unless  it  was  sanctioned  by  the 
written  assent  of  two  thirds  of  the  stock- 
holders had  not  been  complied  with.^ 
This  decision  turned  upon  the  effect  of 
a  mere  informality  in  respect  of  an  in- 
tra vires  contract ;  but  the  language  used 
in  the  opinion  indicates  that  the  court 
regarded  the  principle  of  an  estoppel  as 
being  applicable  also  to  cases  in  which 
the  contract  under  review  is  entirely  be- 
yond the  powers  of  the  corporation. 

110,  Wisconsin. 

The  doctrine  that  the  fact  of  a  plain- 
tiff's having  performed  on  his  side  the 
ultra  vires  contract  upon  which  he  brings 
suit  does  not  estop  the  corporation  from 
raising  the  defense  of  ultra  vires  seems 
to  be  required  for  the  support  of  a  case 
in  which  it  was  held  that  no  recovery 
could  be  had  upon  a  policy  of  fire  in- 
surance issued  in  violation  of  an  enact- 
ment which  prohibited  companies  from 
insuring  property  of  the  character  in 
question  without  a  majority  vote  of  the 
members.^  The  fact  that  the  company 
had  received  the  benefits  of  the  contract 
as  a  result  of  the  payment  of  premiums 
was  not  adverted  to,  nor  was  there  any 
discussion  of  the  question  whether  the 
principle  of  an  estoppel,  as  based  upon 


that  it  had  no  authority  to  become  a  sure- 
ty. But  the  court  said:  ''As  appellant,  in 
consequence  of  going  upon  the  bond,  ob- 
tained direct  and  substantial  benefits  by 
reason  of  the  sale  of  a  large  amount  of 
material,  and  as  the  bond  was  accepted 
and  relied  upon  in  good  faith  by  the  re- 
spondent, appellant  should  not  be  allowed 
to  invoke  the  doctrine  of  ultra  vires,  and 
so  escape  liability."  This  decision  was  dis- 
tinguished in  Washington  Mill  Co.  v. 
Sprague  Lumber  Co.  (1898)  19  Wash.  165, 
62  Pac.  1067,  on  the  ground  that  the  de- 
fendant in  the  case  under  review  had  re- 
ceived no  benefit  from  the  transaction. 

In  Miller  v.  Washington  Southern  R.  Co. 
(1895)  11  Wash,  414,  39  Pac.  673,  a  cor- 
poration executed  notes  for  the  purchase 
price  of  some  of  its  own  stock,  and  after- 
wards conveyed  its  Mitire  property  to  the 
defendant,  which  assumed  all  the  debts  of 
the  grantor.  The  ground  upon  which  it 
was  held  that  the  defendant  was  estopped 
from  raising  the  objection  that  the  pur- 
chase of  its  own  stock  by  the  grantor  was 
ultra  vires  was  that  the  grantor  had  never 
questioned  the  validity  of  the  transaction, 
but  in  effect  ratified  the  same  by  the  sale 
of  its  property  to  the  defendant. 

In  Blair  v.  Metropolitan  Sav.  Bank  (1902) 
27  Wash.  192,  67  Pac.  609,  where  the  want 
of  corporate  power  to  lend  money  was  re- 
L.R.A.1917A. 


this  element^  operated  so  as  to  ^aige 
the  remedial  rights  of  the  plaintiff.  But 
the  court  declared  that  ''the  doctrine  of 
consent  and  waiver  is  not  applicable  to 
such  a  ease,  because  the  law  makes  the 
restriction  of  power,  and  not  a  mere 
regulation  of  the  company," — ^a  position 
which,  logically  at  all  events,  was  in- 
cqnsistent  with  that  principle.  As  it 
was  explicitly  laid  down  that  the  pro- 
hibited poUcy  was  ultra  vires,  the  de- 
cision cannot  be  explained  as  being  one 
of  those  which  illostrate  the  theory  that 
the  principle  of  estoppel  is  applicable 
to  ultra  vires,  but  not  to  expressly  pro- 
hibited,  transactions.  But  the  principle 
of  estoppel  has  been  applied  in  the  more 
recent  cases. 

''It  is  well  settled  that  a  corporation 
cannot  avail  itself  of  the  defense  of  ul- 
tra vires  when  the  contract  in  question 
has  been  in  good  faith  fully  performed 
by  the  other  party,  and  the  corporation 
has  had  the  full  benefit  of  the  perform- 
ance of  the  contract.  Much  less  will 
the  claim  that  the  transaction  was  ultra 
vires  be  allowed  as  a  ground  for  rescind- 
ing the  contract  and  restoring  to  the 
complaining  party,  on  that  ground,  the 
property  or  funds  with  which  he  has 
parted,  after  he  has  had  the  benefit  of 
full  performance  of  the  contract  by  the 
other  party;  and,  in  general,  the  plea  of 
ultra  vires  will  not  be  allowed  to  pre- 
vail whether  interposed  for  or  against 


lied  on  as  a  defense  to  an  action  brought 
to  recover  on  a  note,  and  to  foreclose  the 
mortgage  securing  it,  the  decision  turned 
upon  grounds  thus  stated:  "It  was  clearly 
within  the  corporate  powers  of  the  appel- 
lant to  make  a  contract  of  this  character 
after  the  amendment  of  its  articles  of  in- 
corporation, even  if  it  was  not  so  before. 
By  taking  to  itself  the  property,  assuming 
the  payment  of  the  debt,  and  giving  its 
own  obligation  therefor,  it  bound  itself  to 
pay  the  debt,  and  cannot  now  be  board  in 
a  court  of  equity  to  plead  its  former  in- 
capacity as  a  defense  to  a  suit  upon  that 
obligation."  In  relying  upon  the  fact  of 
the  augmentation  of  the  corporate  powers, 
the  court  has  referred  its  ruling  to  a  con- 
sideration which  rendered  it  unnecessary  to 
discuss  the  question  whether  recovery  could 
have  been  had  upon  the  ground  of  an  es- 
toppel. But  apparently  the  defendant 
might,  upon  the  facts  in  evidence,  have 
been  held  liable  even  if  the  corporate  powers 
had  not  been  enlarged. 

West  Virginia. 

iBoyce  v.  Montauk  Gas  Coal  Co.  (1892) 
37  W.  Va.  73,  16  S.  E.  501  (construing  a 
New  York  statute). 

Wiaoonsin* 

ILuthe  v.  Farmers'  Mut.  F.  los.  Co. 
(1882)  66  Wis.  643,  13  N.  W.  490. 
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a  eorporation,  when  it  will  not  advance 
Justice,  but,  on  the  contrary,  willl  accom- 
plish a  legal  wrong.''* 

''When  a  contract  made  by  a  corpora- 
tion has  been  so  far  executed  that  to 
allow  the  corporation  to  repudiate  it 
would  work  injustice  to  the  other  party 
thereto,  who  has  in  good  faith  relied 
thereon,  the  doctrine  of  estoppel  applies 
and  prevents  such  repudiation  regard* 
less  of  whether  the  corporation  had  a 
right  to  make  it  or  not,  unless  its  act  in 
that  regard  was  in  violation  of  some 
written  law  of  the  state  or  sound  public 
policy;  that  in  such  circumstances,  if 
the  corporation  exceeds  its  power,  it  com- 
mits a  punishable  offense  against  the 
sovereignty  of  the  people,  but  cannot 
itself  invoke  the  doctrine  of  ultra  vires 
to  avoid  its  act,  at  the  same  time  inflict- 
ing a  grievous  wrong  upon  the  one  who 
has  in  good  faith  relied  upon  the  as- 
sumption that  it  possessed  in  fact  the 
power  which  it  pretended  to  have  au- 
thority to  exercise."* 

Cases  in  which  the  corporation  has  re- 
ceived the  benefit  of  an  ultra  vires  con- 
tract have  also  been  regarded  as  being 
within  the  scope  of  the  general  doctrine 
that,  ''when  a  corporation   violates  its 


organic  act,  it  commits  an  offense  against 
the  sovereignty  of  the  state,  which  only 
the  state  can  punish  by  proceedings  to 
forfeit  its  charter,  in  the  absence  of 
some  other  method  provided  by  stat- 
ute." * 

In  one  case  the  court  declined  to  ap- 
ply the  principle  of  estoppel  for  the  pur- 
pose of  enabling  the  claimant  to  recover 
on  a  contract  which  was  illegal,  as  be- 
ing unduly  diseriminatory.* 

XII,  Doctrine  prevailing  in  Canada. 

110a,  Upper  Canada  and  Ontario. 

An  early  case  in  which  the  power  of  a 
railway  company  to  lend  money  to  a  sim- 
ilar company  was  under  discussion  really 
turned  upon  the  consideration  that  the 
loan,  though  originally  ultra  vires,  had 
been  validated  by  the  legislature.  But 
language  was  used  by  the  court  whidi 
might  apparently  be  construed  as  in- 
dicating that,  even  in  the  absence  of 
such  validation,  the  question  of  want  of 
power  could  not  have  been  raised,  if 
one  of  the  contentions  advanced,  viz., 
that  the  lender  had  got  the  benefit  of  the 
money  lent,  had  been  supported  by  the 
facts.^ 


8  Lewis    Y.    American    Sav.    &,    L.    Abso. 

(1898)  98  Wis.  203,  39  L.R.A.  659,  73  N.  W. 
793  (arguendo,  in  case  where  contract  was 
held  valid).  A  writ  of  error  was  disroissed. 
See  Hale  v.  Lewis  (1900)  181  U.  S.  473,  45 
li.  ed.  959,  21  Sup.  Ot.  Rep.  677. 

•Wuerfler  v.  Grand  Grove,  0.  D.  (1902) 
116  Wis.  19,  96  Am.  St.  Rep.  940,  02  N. 
W.  433. 

For  other  cases  in  whiok  the  principle  of 
estoppel  was  recognised,  see  Witter  v.  Grand 
Rapida  Flouring  [Mill  Co.  (1891)  78  Wis.  543, 
47  N.  W.  729  (suit  to  foreclose  mortgage) ; 
McElroy  v.  Minnesota  Percheron  Horse  Co. 
(1897)  96  Wis.  317,  71  N.  W.  652  (rule  laid 
in  case  where  contract  was  held  to  be  intra 
▼ires);  Bigelow  v.  Chicago,  B.  &  N.  R.  Co. 

(1899)  104  Wis.  109,  80  N.  W.  95  (action 
on  contract  of  carriage) ;  BuUen  v.  Mil- 
waukee Trading  Co.  (1901)  109  Wis.  41,  86 
N.  W.  115  (suit  on  note) ;  Ledebuhr  v.  Wis- 
eonain  Trust  Co.  (1902)  112  Wis.  657,  88 
N.  W.  607  (action  on  benefit  certificate). 

In  North  Hudson  Mut.  Bldg.  &  L.  Asso. 
▼.  First  Nat.  Bank  (1891)  79  Wis.  81,  11 
L.R.A.  845,  47  N.  W.  300  (action  of  re- 
plevin which  turned  upon  the  validity  of  a 
loan  to  the  plaintiff  corporation),  one  of 
the  grounds  upon  which  the  decision  pro- 
ceeded was  thus  stated:  "The  corporation 
has  received  the  money  loaned,  and  applied 
it  to  the  legitimate  purposes  of  the  com- 
pany in  paying  off  the  first  series  of  stock- 
holders. So  far  as  this  payment  was  justly 
due  to  such  stockholders,  all  the  other 
fitockholders  are  benefited  by  it,  and  they 
cannot  retain  the  benefit  of  the  application 
L.Pv.A.lOlTA. 


of  the  money  loaned  by  the  bank,  and  re- 
fuse to  pay  the  loan.  The  plaintiff  is 
estopped,  by  the  receipt  and  application  of 
the  money  to  a  legitimate  puipose  of 
the  corporation,  from  setting  up  a  want 
of  power  in  the  corporation  to  make  the 
loan.  The  corporation  cannot  reap  the 
benefit  of  the  money  loaned,  and  then  al- 
lege a  want  of  power  to  make  it." 

4  Ledebuhr  v.  Wisconsin  Trust  Co.  (1902) 
112  Wis.  657,  88  N.  W.  607.  See  also  Sul- 
len V.  Milwaukee  Trading  Co.  (1901)  109 
Wis.  41,  85  N.  W.  115  (suit  on  note). 

In  Eastman  v.  Parkinson  (1907)  133 
Wis.  375,  13  LJLA.(N.S.)  921,  113  N.  W. 
649,  it  was  observed:  "This  court  and  most 
courts  hold  that  an  ultra  vires  contract, 
one  not  within  the  scope  of  the  corporate 
authority  to  make  under  any  circumstances, 
which  is  no  longer  executory,  and  is  not 
tainted  by  fraud,  or  clearly  prohibited  by 
statute,  or  condemned  by  sound  public  pol- 
icy, cannot  be  impeached  by  the  corpora- 
tion or  anyone  representing  it;  that  the 
only  remedy  is  one  on  behalf  of  the  state 
to  punish  the  corporation  for  violating  the 
law." 

•  Kilbourn  Citv  v.  Southern  Wisconsin 
Power  Co.  (1912)  149  Wis.  168,  136  N.  W. 
499. 

Canada. 

1  Great  Western  R.  Co.  v.  Commercial 
Bank  (1864)  2  U.  C.  Err.  &  App.  319,  af- 
firmed in  (1865)  6  Moore,  P.  C.  C.  N.  S.  295, 
16  Eng.  Reprint,  112,  where  this  point  wae 
not  referred  to. 
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In  a  later  ease  it  was  laid  down  that 
"a  corporation  ought  not  to  be  allowed 
to  avail  itself  of  the  doctrine  of  ultra 
vires  as  against  a  party  seeking  to  en- 
force the  contract,  which  has  been  per- 
formed by  him,  and  has  resulted  in  a 
corresponding  benefit  to  the  sharehold- 
ers."* The  authority  upon  which  most 
reliance  was  placed  was  an  Indiana 
decision.'  That  decision  was  a  clear 
authority  for  the  doctrine  enunciated. 
See  §  81,  supra.  But  the  English  pre- 
cedents relied  upon  were  certainly  not 
in  point.* 

Li  a  later  case  where  it  was  held  that 
money  received  on  deposit  by  a  company 
acting  in  excess  of  its  powers  must  be 
restored,  the  court  seems  to  have  as- 
sumed that  an  action  on  the  contract 
itself  was  maintainable.^  If  so,  the  deci- 
sion was  clearly  inconsistent  with  the 
English  cases.* 

But  all  these  earlier  decisions,  in  so 


far  as  they  may  be  regarded  as  prece- 
dents for  the  doctrine  of  estoppel,  have 
now  been  overruled  by  a  very  recent 
case  in  which,  strange  to  say,  they  were 
not  mentioned  at  all,  even  for  the  pur- 
pose of  disapproving  them.' 

XI 1.  Quebec, 

That  the  principle  of  estoppel  is  not 
accepted  in  this  province  is  to  some  ex- 
tent indicated  by  a  case  in  which  it  was 
held  that  no  recovery  could  be  had  on 
an  ultra  vires  guaranty.^  But,  as  the 
direct  benefits  arising  from  the  contract 
accrued  only  to  the  person  in  whose 
favor  the  guaranty  was  executed,  the 
decision  is  one  of  ambiguous  imi>ort. 

112.  BrUUh  Columbia, 

In  two  cases  decisions  have  been  ren- 
dered which  upon  the  facts  are  incon- 
sistent with  the  doctrine  of  estoppel: 
but  it  was  not  specifically  adverted  to.^ 


•  Clarke  v.  Sarnia  Street  R.  Co.  (1877) 
42  U.  C.  Q.  B.  39. 

3  State  Bd.  of  Agri.  v.  Citizens'  Street 
R.  Co.  (1874)  47  Ind.  407,  17  Am.  Rep.  702. 
Whitney  Arms  Co.  v.  Barlow  (1875)  63 
N.  Y.  62,  20  Am.  Rep.  604,  was  also  cited. 

^One  of  them  was  Ex  parte  Chippendale 
(1853)  4  De  G.  M.  &  G.  19,  43  Eng.  Reprint, 
415,  18  Jur.  710,  2  Week.  Rep.  543.  The 
actual  rationale  of  this  case  is  explained  in 
§§  22,  23,  supra.  Another  was  Bank  of 
Australasian  v.  Breillat  (1846)  6  Moore, 
P.  C.  C.  152,  13  Eng.  Reprint,  642,  12  Jur. 
189.  This  decision  (so  far  as  relevant  in 
the  present  connection)  was  based  upon  the 
ground  that  the  obligation  of  the  company 
of  which  the  defendant  was  chairman,  to 
repay  the  loan  in  question,  was  not  dis- 
charged by  the  fact  that  the  contract  which 
contained  the  stipulation  as  to  repayment 
was  accompanied  by  other  stipulations 
which  were  ultra  yires  of  the  directors. 
See  §  7,  supra.  Even  if  those  stipulations 
had  been  ultra  vires  of  the  company  itself, 
the  decision  would  clearly  afford  no  sup- 
port to  the  doctrine  enunciated  by  the  court. 

The  court  also  cited  McDonald  v.  Upper 
Can.  Min.  Co.  (1869)  16  Grant,  Ch.  (U.  C.) 
170.  There  the  ratio  decidendi  apparently 
was  that  the  contract  sued  upon,  one  for 
the  remuneration  of  the  plaintiff,  was 
intra  vires.  But  it  must  be  admitted  that 
the  doctrinal  position  of  the  court  is  not 
as  clearly  defined  as  it  might  be. 

•  Walmsley  v.  Rent  Guarantee  Co.  (1881) 
29  Grant,  Ch.  (U.  0.)  484. 
L.R.A.1917A. 


•  Proudfoot,  V.  C,  relied  on  the  Cliippen- 
dale  Case.    But  see  note  1,  supra. 

T  Union  Bank  v.  McKillip  &  Sons  (1913; 
App.  Div.)  30  Ont.  U  Rep.  87,  16  D.  L.  R. 
701,  affirming  (1913)  —  Ont.  — ,  11  D.  L. 
R.  449.  Hodgins,  J.  A.,  after  laying  it  down 
that  the  liability  of  a  corporation  on  an 
ultra  vires  guaranty  cannot  be  predicated 
either  on  the  receipt  of  benefits  or  a  change 
of  position  by  tne  party  advancing  the 
money,  proceeded  thus:  "There  is  no  estop- 
pel by  an  act  which  is  beyond  the  corporate 
powers;  and  where  recovery  has  been  had 
of  property  or  money  received  by  a  com- 
pany upon  a  contract  afterwards  found  to 
be  ultra  vires,  the  principle  is  based  upon 
rescission  and  restoration  of  the  parties  to 
the  status  quo  ante,  and  even  that  remedy 
is  confined  to  cases  where  the  considera- 
tion has  been  received  from  the  other 
contracting  party,  and  not  from  outside 
parties." 

iJohansen  v.  Chaplin  (1889)  Montreal 
L.  Rep.  6  Q.  B.  111. 

1  Carter  Dewar  Crowe  Co.  v.  Columbia 
Bitulithic  Co.  (1914)  20  B.  C.  37,  18  D.  L. 
R.  50  (no  action  maintainable  on  a  prom- 
issory note  executed  by  the  defendant  a« 
guarantor  of  the  purchase  price  of  articles 
supplied  to  another  company) ;  Columbia 
Bitulithic  Co.  v.  Vancouver  Lumber  Co. 
(1916)  —  B.  C.  — ,  21  D.  L.  R.  91  (chattel 
mortgage  given  for  money  lent  by  a  com- 
pany whi<£  had  no  power  to  make  a  loan 
was  held  not  to  be  enforceable). 

CB.  L. 
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DENVER  DRY  GOODS   COMPANY,  Plff. 

in  Err., 

V. 

M.  H.  JESTER. 

(60  Colo.  290,  152  Pac.  903.) 

« 
Husliand  and  wife  —  necessaries  —  ef- 
fect of  right  to  diToroe. 

A  man  is  not  liable  for  necessaries  fur- 
nished his  wife,  who  is  living  apart  from 
him  because  of  her  violation  of  marital 
duties  and  obligations,  for  whieh  he  is  en- 
titled to  a  divorce. 
For  other  cases,  see  Husband  and  Wife,  I. 

a,  2,  in  Dig.  i-52  N.  B. 

(November  1,  1915.) 

ERROR  to  the  County  i;ourt  for  the  City 
and  County  of  Denver  to  review  a  judg- 
ment in  defendant's  favor  in  an  action 
brought  to  recover  the  value  of  certain 
goods  sold  by  plaintiff  to  defendant's  wife, 
without  his  knowledge  or  consent,  while 
they  were  living  apart.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  £>7erett  Owens  and  George  B. 
Struby,  for  plaintiff  in  error: 

When  the  husband  and  wife  live  apart 
by  common  consent,  he  is  liable  for  neces- 
saries furnished  her. 

Bishop,  Marr.  Div.  &  Sep.  $  1235;  Lock- 
wood  V.  Thomas,  12  Johns.  248;  Fredd  v. 
Eves,  4  Harr.  (Del.)  385;  Allen  v.  Aldrich, 
29  N.  H.  63;  2  Kent,  Com.  124;  Horwood 
V.  Heflfer,  3  Taunt,  421,  128  Eng.  Reprint, 
167;  Houliston  v.  Smytii,  3  Ring.  127,  130 
Eng.  Reprint,  462,  10  J.  B.  Moore,  482,  2 
Car.  &  P.  22,  3  L.  J.  C.  P.  200,  28  Revised 
Rep.  609;  Montague  v.  Espinasse,  1  Car. 
&  P.  602;  Pidgin  V.  Cram,  8  N.  H.  350; 
Ross  V.  Robs,  69  111.  569;  Evans  v.  Fisher, 
10  Dl.  669;  Mayhew  v.  Thayer,  8  Gray, 
:i72;  Smith,  Contr.  289;  Emmett  v.  Nor- 
ton, 8  Car.  &  P.  506;  Dixon  v.  Hurrell,  8 
Car.  &  P.  717;  Rumney  v.  Keyes,  7  N.  H. 
671;  Wanamaker  v.  Weaver,  98  Am.  St. 
Rep.  647,  note. 

Tliat  the  defendant  did  not  authorize  the 
tradesmen  to  give  credit  will  not  relieve  him 
of  his  liability;  indeed,  he  may  expressly 
forbid  the  credit  and  still  be  liable. 

Pierpont  v.  Wilson,  49  Conn.  450;  Mc- 
Grath  v.  Donnelly,  131  Pa.  649,  20  Atl.  382; 
Black  V.  Bryan,  18  Tex.  453;  Bergh  v.  War- 
ner, 47  Minn.  250,  28  Am.  St.  Rep.  302,  50 
N.  W.  77;  Daubney  v.  Hughes,  60  N.  Y. 
187;  Barr  v.  Armstrong,  66  Mo.  577;  Wat- 
kins  V.  De  Armond,  89  Ind.  553. 


Xote.  — >As  to  liability  of  husband  for 
necessaries  furnished  wife  while  living  apart 
from   him,    see   annotation   following   this 
case,  post,  958. 
L.R.A.1917A. 


Messrs.  McKnIght  A  Henry  and  C.  A. 
Ferguson,  for  defendant  in  error: 

Defendant  and  his  wife  were  not  living 
apart  by  agreement,  but  on  account  of  her 
fault,  so  that  he  was  not  liable  for  her 
necessaries. 

21  Cyc.  1223,  1224;  Cooper  v.  Lloyd,  0 
C.  B.  N.  S.  619,  141  Eng.  Reprint,  559; 
Sawyer  v.  Richards,  65  N.  H.  185,  23  Atl. 
150;  Oilman  v.  Matthews,  20  Colo.  App. 
170,  77  Pac.  366. 

White,  J.,  delivered  the  opinion  of  the 
court: 

The  question  involved  in  this  action  is 
whether  the  Denver  Dry  Goods  Company, 
plaintiff  in  error,  may  recover  of  M.  H. 
Jester,  the  defendant  in  error,  the  value  of 
certain  goods  which  it  sold  to  his  wife  with- 
out his  knowledge  or  consent,  and  while 
the  jesters  were  living  separate  and  apart. 
Plaintiff  in  error  claims  that  when  the  goods 
were  sold  the  Jesters  were  living  apart  by 
mutual  consent,  and  that  such  gooods  were 
necessaries  within  the  meaning  of  the  law, 
and  that  the  husband  had  failed  to  sup- 
ply his  wife  with  the  same  or  make  any  pro- 
visions for  her  support.  The  defendant  in 
error  contends  that  the  goods  were  not 
necessaries,  and  that  the  living  apart  was 
not  by  mutual  consent,  but  because  the  wife 
was  guilty  of  violation  of  her  marital  duties 
and  obligations,  entitling  the  husband  to  a 
divorce  and  for  which  he  was,  at  the  time 
the  goods  were  sold,  prosecuting  a  cause  of 
action  which  subsequently  resulted  in  a  de- 
cree in  his  favor. 

As  the  Jesters  were  not  living  together 
as  a  family  in  fact,  at  the  time  the  goods 
were  sold,  it  is  conceded  that  the  statute 
(Rev.  Stat.  1908,  §  3021)  relative  to  fam- 
ily expenses  has  no  application.  Oilman  v. 
Matthews,  20  Colo.  App.  170,  179,  77  Pac. 
366.  This  is  also  true  as  to  the  statute  on 
the  subject  of  alimony,  etc.,  and  the  power 
of  the  courts  in  that  regard.  The  contro- 
versy is  therefore  controlled  by  the  princi- 
ples of  the  common  law.  The  cause  was 
tried  to  the  court  without  a  jury,  and  judg- 
ment entered  in  favor  of  defendant  in  error. 
Neither  special  findings  of  fact  nor  declara- 
tions of  law  were  made,  and  an  examination 
of  the  evidence  fails  to  show  that  the  court 
had  an  erroneous  conception  of  the  law  or 
that  the  judgment  is  wrong.  On  the  con- 
trary, there  is  a  fair  quantum  of  proper  evi- 
dence to  warrant  the  conclusion  that  Mrs. 
Jester  was  guilty  of  offenses  against  the 
marital  relation  that  entitled  her  husband 
to  a  divorce,  and  that  this  was  the  effective 
cause  of  their  living  apart  when  the  goods 
in  question  were  purchased.  The  duties  of 
the  wife,  as  wife,  form  the  consideration  for 
the  husband's  liability  for  her  maintenance. 
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If  she  is  guilty  of  offenses  against  the  mari- 
tal relation  that  entitle  her  husband  to  a 
divorce,  and  by  reason  thereof  they  do  not 
live  together,  her  contracts  for  necessaries 
win  not  bind  the  unoffending  husband. 
Sawyer  v.  Richards,  65  N.  H.  185,  23  Atl. 
150;  Cromwell  v.  Benjamin,  41  Barb.  558; 


Brown  y.  Mudgett,  40  Vt.  68;   21  Cyc.  p. 
1223. 

The  burden  is  upon  plaintiff  in  error  to 
show  reversible  error,  and,  having  failed  in 
that  regard,  the  judgment  is  affirmed. 

Gabbert,  Ch.  J.,  and  Bailey,  J.,  concur. 


Amiotatioii — Li 


J. 

J/. 

in. 

TV. 

V. 

VI. 

VII. 

VIII. 
IX. 


of  husband  for  necessaries  furnished  wife  while  living 
apart  from  him. 


Separation  through  fault  or  tnte- 
condtict  of  hushandf  9SS, 

Separation  through  fault  or  mte- 
conduct  of  uHfe,  968. 

Separation  hy  mutual  consent  or 
agreement,  9e/%, 

Liability  for  necessaries  fur- 
nished pending  suit  for  divorce, 

9ee. 

Effect  of  wife  liaving  meatis  of 

her  otcn,  967. 
Duty  of  tradesmen  to  make  in- 

quiry  as  to  husband^s  liability, 

96S. 
Necessity  for  and  effect  of  notice 

not  to  give  wife  credit,  96S. 
Burden  of  proving  liability,  969. 
Effect  of  agreetnent  by  husband 

to  pay,  970. 


This  note  is  confined  to  the  question 
of  the  husband's  liability  for  necessaries 
furnished  to  wife  while  living  apart 
from  him,  but  not  under  decree  of  di- 
vorce or  separation. 

As  to  liability  of  husband  for  neces- 
saries furnished  wife  while  living  with 
him,  see  note  to  Wanamaker  v.  Weaver, 
65  L.R.A.  529,  and  to  James  McCreery 
&  Co.  V.  Martin,  47  L.R.A.(N.S.)  279. 

As  to  liability  of  husband  on  wife's 
contract  for  attorneys'  fees  in  divorce 
proceedings,  see  notes  to  Wolcott  v.  Pat- 
terson, 24  L.R.A.  629;  Zent  v.  Sullivan, 
13  L.R.A.(N.S.)  244;  and  Meaher  v. 
Mitchell,  L.R.A.1915C,  467. 

Generally  as  to  liability  of  husband 
for  necessaries,  see  Index  to  L.R.A. 
Notes,  "Husband  and  Wife,"  §§  7  and  8. 

I.  Separation  through  fault  or  miscon- 
duct of  husband. 

If  the  cause  of  a  husband  and  wife 

living  apart  from  each  other  is  the  fault 

or  wrong  of  the  husband,  either  because 

he  has  deserted  her,  or  because  he  has 

turned  her  away,  or  treated  her  with 

Buch  cruelty  that  she  is  obliged  to  leave 

him,  the  general  rule  is  that  he  will  be 

responsible  to  one  who  furnishes  her  with 

necessaries. 

And  so,  under  such  circumstances,  a 
L.R.A.1917A. 


husband  has  been  held  liable  for  neces- 
saries furnished  a  wife  in:  Zeigler  v. 
David  (1863)  23  Ala.  127;  Fredd  v.  Eves 
(1846)  4  Harr.  (Del)  385;  Kemp  v. 
Downham  (1853)  5  Harr.  (DeL)  417; 
Biddle  v.  Frazier  (1866)  3  Houst.  (DeL) 
268;  Mitchell  v.  Treanor  (1852)  11  Ga. 
324,  56  Am.  Dec.  421;  Wilson  v.  Bishop 
(1882)  10  m.  App.  588;  Seybold  v.  Mor- 
gan (1892)  43  HL  App.  39;  Hoobler  v. 
Heenan  (1899)  81  DL  App.  422;  Peck  v. 
Gibeson  (1899)  83  HI.  App.  92;  Arnold 
V.  Brandt  (1896)  16  Ind.  App.  169,  44 
N.  E.  936;  Scott  v.  Carothers  (1897)  17 
Ind,  App.  673,  47  K  E.  389 ;  Rariden  v. 
Mason  (1902)  30  Ind.  App.  425,  65  N. 
E.  554;  Watkins  v.  De  Armond  (1883)  89 
Ind.  553;  Beaudette  v.  Martin  (1915)  113 
Me.  310,  93  Atl.  758;  Hancock  v.  Mer- 
rick (1862)  10  Cush.  (Mass.)  41;  Reyn- 
olds  v.  Sweetser  (1860)  16  Gray  (Mass.) 
78;  Cartwright  v.  Bate  (1861)  1  Allen 
(Mass.)  614,  79  Am.  Dec.  759;  Kirk  v. 
Chinstrand  (1901)  85  Minn.  108,  56 
L.R. A.  333,  88  N.  W.  422 ;  East  v.  King 
(1900)  77  Miss.  738,  27  So.  608;  Snover 
V.  Blair  (1856)  25  N.  J.  L.  94;  Clothier 
V.  Sigle  (1906)  73  N.  J.  L.  419,  63  Atl. 
865;  Minck  v.  Martin  (1886)  22  Jones 
&  S.  (N.  Y.)  136;  W.  &  J.  Sloane  v.  Boy- 
er  (1906)  95  N.  Y.  Supp.  531;  Sultan  v. 
Misrahi  (1905)  47  Misc.  655,  94  N.  Y. 
Supp.  519;  Walker  v.  Laighton  (1855) 
31  N.  H.  Ill ;  Llewellyn  v.  Levy  (1894) 
163  Pa.  647,  30  Atl.  292;  Clement  v.  Mat- 
tison  (1846)  3  Rich.  L.  (S.  0.)  93; 
Hughes  V.  Rees  (1884)  10  Ont.  Pr.  Rep. 
301;  Griffith  v.  Paterson  (1873)  20 
Grant,  Ch.  (N.  C.)  615;  Archibald  v. 
Flynn  (1872)  30  U.  0.  Q.  B.  523;  For- 
rigtall  V.  Lawson  (1876)  34  L.  T.  N.  S. 
(Eng.)  903. 

Where  the  husband  expels  the  wife 
from  his  house  without  her  fault,  or 
compels  her  to  leave  his  house  by  cruel- 
ty to  her,  and  without  the  means  of  sup- 
port, he  thereby  gives  her  credit  for  her 
reasonable  expenses.  This  liability  does 
not  in  such  case  rest  upon,  an  implied 
agency,  but  is  an  obligation  imposed  by 
the  law  from  necessity,  and  is  founded 
on  the  marital  relations  and  the  duty  of 
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the  husband  to  maintain  the  wife. 
If  the  husband  who,  in  violation 
of  his  marital  obligation,  drives  his 
wife  from  his  house  without  the  means  to 
procure  the  necessaries  of  life,  could  al* 
so  deny  the  credit  to  supply  them,  she 
would  be  liable  to  suffer  or  perish  from 
want.  The  law,  therefore,  from  neces- 
sity, authorizes  anyone  to  supply  her  nec- 
essary wants  under  such  circumstances, 
and  to  look  to  the  husband  for  compen^ 
sation.  Litson  v.  Brown  (1866)  26  ind. 
490. 

And  in  Rariden  y.  Mason  (1902)  30 
Ind.  App.  425,  65  N.  E.  554,  the  court 
said  that  the  husband  cannot  by  his 
wrongful  conduct  relieve  himself  of  the 
legal  obligation  to  support  his  wife;  that 
the  law  treats  her  in  such  case  as  having 
authority  to  contract  for  such  neces- 
saries upon  his  credit;  that  it  is  neces- 
sary for  her  to  do  so  in  order  to  obtain 
the  benefit  of  his  obligation  to  support 
her  which  the  law  so  confers;  and  she, 
for  the  practical  purposes  of  an  action 
to  enforce  his  liability,  may  be  treated 
as  an  agent  in  the  contracting  of  the  in- 
debtedness. 

Under  a  Code  provision  that  ''nether 
husband  nor  wife  can  remove  the  other 
nor  the  children  from  the  homestead 
without  the  conssent  of  the  other,''  a  hus- 
band who  drives  his  wife  from  the  home- 
stead impliedly  obligates  himself  to  pay 
for  her  support,  regardless  of  the  cause 
of  the  expulsion.  Baker  v.  Oughton 
(1906)  130  Iowa,  35, 106  N.  W.  272.  In 
holding  that  the  husband  oould  not  justi- 
fy his  conduct,  the  court  said  that  ''if  he 
had  abandoned  her,  leaving  her  in  pos- 
session of  the  homestead,  then  the  ques- 
tion of  his  liability  might  depend  on 
whether  his  abandonment  was  justifi- 
able; but  we  do  not  think  that  it  can 
have  been  the  intention  of  the  legisla- 
ture, in  expressly  prohibiting  the  hus- 
band from  expelling  the  wife  from  the 
home,  that  she  should  nevertheless  be 
left  without  any  legal  provision  for  her 
support,  and  that  those  who  furnish  her 
necessaries  should  do  so  subject  to  a  de- 
termination of  the  question  whether 
there  was  justification  for  the  husband's 
act,  no  justification  being  recognized  as 
sufficient  by  the  statute.  The  argument 
in  favor  of  this  view  is  strengthened  by 
the  consideration  that  where  the  hus- 
band seeks  a  divorce  from  his  wife, 
whether  originally  or  by  cross  bill,  he 
may  properly  be  compelled  to  furnish 
her  temporary  support  and  to  pay  her 
attorneys'  fees;  the  reason  evidently  be- 
ing that  she  should  not  be  deprived  of 

the  means  of  making  defense,  and  that 
L.R.A.1917A. 


f  the  court  ought  not  to  be  compelled  in 
advance  to  determine  whether  she  has 
a  good  ground  of  defense.  Certainly 
there  is  no  greater  reason  for  al- 
lowing the  wife  temporary  alimony  and 
attorneys'  fees  when  the  husband  is 
seeking  to  procure  a  divorce  from  her  on 
a  ground  that  is  sufficient  on  the  face  of 
it  than  there  is  for  allowing  her  the  nec- 
essaries of  life  after  he  has  driven  her 
from  home,  and  while  she  is  endeavoring 
to  secure  a  determination  of  the  question 
whether  his  action  was  without  ju8tifica« 
tion." 

The  husband  is  liable,  where  the  sepa- 
ration is  due  to  his  fault  or  wrong, 
though  the  necessaries  were  furnished 
without  his  personal  request,  and  though 
the  person  furnishing  them  knew  at  the 
time  that  the  husband  and  wife  were  liv* 
ing  separate  and  apart  from  each  other. 
Rariden  v.  Mason  (1902)  30  Ind.  App. 
425,  65  N.  E.  554. 

Nor  is  actual  proof  of  an  express  de- 
mand that  the  husband  support  his  wife, 
and  of  his  refusal,  essential  to  recovery 
by  one  who  has  furnished  the  wife  with 
necessaries  after  abandonment  of  her  by 
the  husband,  especially  where,  from  the 
attitude  assumed  by  the  husband,  a  de- 
mand would  have  been  wholly  useless. 
Hardy  v.  Eagle  (1898)  25  Misc.  471,'  54 
N.  Y.  Supp.  1045. 

Nor  is  the  liability  of  the  husband  to 
one  furnishing  necessaries  to  the  wife, 
who  has  with  good  cause  left  him,  af-^ 
feoted  by  the  fact  that  the  one  so  fur* 
nishing  the  necessaries  and  the  wife  con- 
spired to  abduct  a  minor  child  of  the 
husband  and  wife,  who  was  in  the  cus- 
tody of  the  husband.  Burlem  v.  Shan- 
non (1860)  14  Gray  (Mass.)  433. 

A  husband  who  abandons  his  wife 
without  fault  on  her  part,  leaving  her 
wholly  without  means  of  support,  is  lia- 
ble, without  express  request  or  express 
promise  to  pay,  to  her  son  for  neces- 
saries furnished  her.  Eiler  v.  Crull 
(1885)  99  Ind.  375. 

And  where  the  separation  was  due  to 
the  fault  of  the  husband,  his  estate  will 
be  liable  for  necessaries  furnished  her  by 
a  son.  Todtleben  v.  Rudowski  (1913) 
181  DL  App.  318. 

A  husband  who  has  deserted  his  wife 
is  liable  to  a  township  for  necessaries 
furnished  her  as  a  pauper.  Springfield 
V.  Demott  (1844)  13  Ohio,  105. 

Also,  a  township  may  recover  from  a 
husband  who  is  abundantly  able  to  sup- 
port her,  for  necessaries  furnished  his 
wife,  where  she  was  forced  to  leave  him 
because  of  his  cruelty.  Howard  v.  Whet- 
stone Twp.  (1841)  10  Ohio,  365. 
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A  husband  who  turns  out  of  doors  his 
wife,  who  is  in  ill  health,  without  provid- 
ing for  her,  is  liable  for  medical  attend- 
ance after  she  is  so  turned  out.  Harri- 
son V.  TShrady  (1866)  12  Jur.  N.  S.  (Eng.) 
140,  13  L.  T.  N.  S.  369,  14  Week.  Rep. 
130. 

And  a  husband  is  liable  for  the  funer- 
al expenses  of  his  wife,  living  apart 
from  him  without  fault  on  her  part. 
Bradshaw  v.  Beard  (1863)  12  C.  B.  N.  S. 
344,  142  Eng.  Reprint,  1175,  31  L.  J.  C. 
P.  N.  S.  273,  8  Jur.  N.  S.  1228,  6  L.  T.  N. 
S.  458;  Cunningham  v  Reardon  (1868) 
98  Mass.  538,  96  Am.  Dec.  670. 

And  this  even  though  he  had  no  notice 
of  her  death.  Cunningham  v.  Reardon 
(Mass.)  supra.  The  court  stated  that 
the  origin  of  the  responsibility  '4s  not 
merely  and  strictly  from  the  law  making 
her  his  agent  to  procure  the  articles  of 
which  she  stands  in  need.  If  it  were  so, 
the  consequences  would  follow  for  which 
the  defendant  contends,  that  the  agency 
would  end  with  the  life  of  the  agent. 
But  it  is  rather  an  authority  to  do  for 
him  what  law  and  duty  require  him  to  do, 
which  he  neglects  or  refuses  to  do  for 
himself;  and  is  applicable  as  well  to  sup- 
plies furnished  to  the  wife  where  she  is 
sick,  insensible,  or  insane,  and  to  the  care 
of  her  lifeless  remains,  as  to  contracts 
expressly  made  by  her.  Nor  is  any  no- 
tice to  him  requisite  in  order  to  charge 
him  for  her  funeral  expenses  any  more 
than  for  necessaries  to  sustain  life.  The 
burden  is  on  the  plaintiff  in  either  case  to 
prove  the  existence  of  a  necessity  and 
that  the  husband  has  failed  to  make  pro- 
vision for  it.  But  when  this  is  estab- 
lished, nothing  more  is  needed  to  create 
the  liability;  and  it  would  seem  to  be  an 
idle  ceremony  to  give  notice  of  his  wife's 
death  to  a  man  who  had  refused  her  the 
means  of  sustaining  life.  The  responsi- 
bility for  funeral  expenses  is  not  a  new 
and  distinct  cause  of  action,  differing  in 
kind  or  in  the  rules  by  which  it  is 
created,  but  an  incident  to  the  obligation 
to  furnish  bodily  support.*' 

A  pregnant  wife  leaving  her  husband's 
home  is  justifiable  so  as  to  make  her  hus* 
band  liable  for  necessaries  furnished, 
where  she  leaves  on  the  eve  of  confine- 
ment, through  well-grounded  fears  that 
the  child  will  not  be  safely  delivered 
there,  because  of  the  husband's  previous 
suggestion  that  he  prevent  the  child 
from  being  bom  alive.  Kent  v.  Brincker- 
hoff  (1887)  8  N.  Y.  S.  R.  794. 

So,  also,  where  a  husband  deserts  his 

wife  and  causes  it  to  be  reported  that  he 

is  dead,  and,  relying  upon  such  report, 

the  wife  marries  again,  such  seoond  mar- 
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riage  or  a  conviction  of  bigamy  therefor 
will  be  no  defense  to  an  aetion  for  neces- 
saries subsequently  furnished.  Cart- 
wright  v.  Bate  (1861)  1  Alien  (Mada.) 
514,  79  Am.  Deo.  759. 

But  commencement  of  proceedings  for 
divorce  by  a  husband  against  his  wife  on 
the  ground  of  her  cruelty  towards  him 
will  not,  of  itself  alone,  justify  her  in 
leaving  his  house,  and  enable  her  to 
carry  his  credit  with  her,  if  he  is  wilUng 
to  provide  proper  support  for  her  there. 
Sturbridge  v.  Franklin  (1893)  160  Mass. 
149,  35  N.  E.  669.  The  court  added,  how- 
ever, that  the  commencement  of  such  a 
suit  under  other  circumstances  might 
furnish  a  complete  justification  for  the 
wife  leaving  him. 

Aind  a  husband's  threat  to  confine  his 
wife  in  a  lunatic  asylum  was  held,  in  Bif- 
fin V.  Bignell  (1862)  7  Hurlst.  &  N. 
(Eng.)  877,  8  Jur.  N.  S.  647,  31  L.  J. 
Exch.  N.  S.  189,  6  L.  T.  N.  S.  248,  10 
Week.  Rep.  322,  not  to  constitute  suffi- 
cient cause  for  her  to  leave  him  so  as  to 
make  him  liable  for  necessajries  furnished 
her  while  living  apart. 

Where  a  husband  by  his  adultery  com- 
pels his  wife  to  leave  him,  it  is  equivalent 
to  turning  her  out  of  doors,  and  he  gives 
her  credit  with  the  whole  community,  al- 
though it  be  expressly  forbidden  by  him. 
Sykes  v.  Halstead  (1848)  1  Sandf.  (N. 
Y.)  483. 

So,  also,  adultery  of  wife  with  conniv- 
ance of  husband  is  not  justification  for 
his  turning  her  out  of  doors  without 
maintenance,  and  so  he  is  liable  for  nec- 
essaries furnished.  Wilson  v.  Glossop 
(1888)  L.  R.  20  Q.  B.  Div.  (Eng.)  354,  52 
J.  P.  246,  57  L.  J.  Q.  B.  N.  S.  161,  58 
L.  T.  N.  S.  707,  36  Week.  Rep.  296. 

And  a  husband's  duty  to  support  his 
wife  living  apart  from  him  did  not  cease 
where  she  committed  adultery  in  pursu- 
ance of  his  expressed  written  license, 
given  with  deliberation  and  without  so- 
licitation, upon  condition  that  she  should 
not  look  to  him  for  support,  Ferren  v. 
Moore  (1879)  59  N.  H.  106.  The  court 
said  that  what  he  consented  to  he  cannot 
complain  of  in  this  suit.  The  execution 
of  lus  agreement  that  she  should  violate 
their  marriage  contract  was  not  a  justi* 
fication  of  his  violating  that  contract  by 
turning  her  out  of  doors  and  refusing  to 
support  her.  He  can  no  more  enforce 
the  condition  of  his  license  than  he  could 
maintain  an  action  upon  her  promise,  or 
the  promise  of  any  other  person  to  pay 
him  for  the  license  a  sum  equal  in  value 
to  a  release  of  his  obligation  to  support. 
That  obligation,  whatever  it  is,  cannot 
be    avoided    by    such   illegal    bargains. 
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Marital  rights  and  daties  are  established 
by  law.  The  marriage  eontract  may  be 
broken  by  either  party,  with  or  without 
the  consent  of  the  other;  but  it  cannot  be 
rescinded  or  modified  by  them.  The 
plaintiff  is  in  no  way  connected  with  the 
lawless  transaction.  The  case  does  not 
raise  the  question  of  whether  the  hus- 
band's duty  of  supporting  his  wife  when 
she  is  able  to  suport  herself  is,  under  any 
circumstances,  in  any  degree,  affected  by 
modem  legislation,  or  the  question 
whether  the  obligation  of  support  is  mu- 
tual. 

But,  although  a  wife  be  justified  by 
her  husband's  abuse  in  leaving  him,  she 
would  forfeit  her  claim  upon  him  by  a 
subsequent  act  of  adultery.  Cooper  v. 
Lloyd  (1859)  6  C.  B.  N.  S.  519, 141  Eng. 
Reprint,  559. 

And  it  has  been  held  that  a  husband 
who  turned  his  wife  out  of  doors  is  not 
liable  for  board  and  lodging  furnished 
her,  where  she  committed  adultery  while 
living  separate,  though  he  had  committed 
adultery  himself.  Govier  v.  Hancock 
(1796)  6  T.  R.  (Bng.)  603,  3  Revised 
Kep.  271. 

But  in  Luka  v.  Poohina  (1876)  5  Haw. 
695,  it  was  held  that,  in  order  to  free  the 
husband  from  liability,  the  adultery  of 
the  wife  must  be  notorious. 

Although  in  Horwood  v.  Heffer  (1811) 
3  Taunt.  421,  128  £ng.  Reprint,  167,  it 
was  held  that  the  fact  that  a  prostitute 
was  placed  at  the  head  of  the  husband's 
table  was  not  sufficient  to  justify  the 
wife's  departure,  so  as  to  render  him  lia- 
ble for  necessaries  furnished  her,  if  she 
could  obtain-  support  at  her  husband's 
house,  the  court  stating  that  nothing 
short  of  actual  terror  and  violence  would 
be  sufficient,  yet  the  better  view  is  that 
taken  in  Descelles  v.  Kadmus  (1859)  8 
Iowa,  51,  which  held  that  if  a  husband 
introduces  a  prostitute  into  his  house  and 
permits  her  to  remain  there  as  an  inmate, 
his  wife  will  be  justified  in  withdrawing 
from  his  protection,  and  he  will  be  bound 
to  provide  her  with  necessaries. 

Ill  fact,  in  Houliston  v.  Smith  (1825) 
3  Bing.  127, 130  Eng.  Reprint,  462,  2  Car. 
&  P.  22,  3  L.  J.  C.  P.  200, 10  J.  B.  Moore, 
482,  28  Revised  Rep.  609,  which  held,  dis- 
approving and  criticizing  Horwood  v. 
Heffer  (Eng.)  supra,  that  a  reasonable 
apprehension  of  personal  violence  justi- 
fied a  wife  in  leaving  her  husband,  so  as 
to  make  him  liable  for  necessaries,  the 
court  said,  speaking  of  the  Horwood 
Case,  that  "the  doctrine  in  that  case  can- 
not be  law.  Is  a  decent  woman  to  stay 
under  the  same  roof  with  a  prostitute? 
To  sit  at  the  same  table  wih  her?  Or  to 
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give  place  and  receive  her  meals  in  a 
separate  apartment?  The  law  can  never 
require  any  woman  to  act  contrary  to  de- 
cency. If  a  wife  remains  in  the  house 
with  her  husband  and  an  adultress,  1 
doubt  whether  she  could  afterwards  ob- 
tain a  divorce  for  the  adultery  of  her 
husband;  her  continuance  in  the  house 
with  her  husband  under  such  circum- 
stances might  be  considered  as  an  assent 
to  his  conduct,  and  prejudice  her  case  in 
the  spiritual  court." 

And  the  fact  that  the  wife  is  insane 
will  not  lessen  his  liability  for  necessa- 
ries furnished  her.  Descelles  v.  Kadmus 
(Iowa)  supra. 

Nor  is  it  necessary  that  the  one  suing 
to  recover  for  necessaries  furnished  such 
a  wife  show  that  he  was  appointed  her 
guardian  (Iowa)  Ibid.  The  court  stated 
that  ''the  wife  was  boarded  and  main- 
tained by  plaintiff  not  as  her  guardian; 
she  was  received  into  his  house  and  pro- 
tected and  continued  there,  not  because 
he  held  that  relation  to  her,  but  because 
the  husband,  by  his  improper  conduct, 
had  rendered  her  departure  from  her 
home  indispensable.  The  law  requires  the 
husband  to  supply  his  wife  necessaries — 
such  as  meat,  drink,  clothes,  medicines, 
etc. — suitable  to  his  degree  and  circum- 
stances; and  if  he,  by  his  treatment,  shall 
render  her  situation  unsafe  or  their 
home  unfit  for  a  modest  and  chaste  wo- 
man to  remain  in,  he  sends  her  from 
home  as  effectually  as  if  he  turned 
her  out  of  doors  without  cause; 
and  under  such  circumstances  he  gives 
her  a  general  credit  for  necessaries, 
for  which  he  will  be  liable  to  anyone  fur- 
nishing them.  It  was  in  view  of  this  ob- 
ligation that  plaintiff  furnished  the  nec- 
essaries to  defendant's  wife  and  sought 
to  make  him  liable.  Her  insanity  would 
certainly  not  lessen  his  liability  in  this 
respect.  How  far  such  situation  should 
legitimately  operate  to  require  plaintiff 
to  return  her  to  the  husband's  care  and 
protection,  if  required,  or  what  other  ef- 
fect it  might  have  under  many  possible 
circumstances,  we  are  not  now  called  up- 
on to  determine.  We  only  determine 
that  in  order  to  enable  the  plaintiff  to 
recover  for  necessaries  furnished  the  in- 
sane wife  of  the  defendant  when  com- 
pelled to  leave  his  home  on  account  of 
either  his  cruel  treatment,  or  because  of 
his  making  lewd  and  profligate  women 
inmates  of  her  home,  it  was  not  neces- 
sary that  he  should  have  furnished  them 
as  her  guardian,  nor  that  he  should  have 
acted  as  such  in  taking  her  under  his 
care  and  protection." 

As  to  bringing  another  woman  into  the 
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house  as  cruel  and  inhuman  treatment, 
see  the  note  attached  to  Craig  v.  Craig,  2 
L.R.A.(N.S.)  669,  and  also  see  note  to 
Hooker  v.  Hooker,  43  L.R.A.(N.S.)  964, 
on  bringing  wife  in  contact  with  prosti- 
tute as  ground  for  divorce;  the  unani- 
mous opinion  of  the  oases  cited  in  such 
notes  is  that  bringing  a  wife  in  contact 
with  prostitutes,  or  permitting  them  to 
be  in  the  house  against  the  wife's  wish,  is 
ground  for  divorce;  and  so  in  a  measure 
these  cases  sustain  the  decisions  in  the 
Descelles  Case  (Iowa)  supra,  and  Houlis- 
ton  Case  (Eng.)  supra. 

But  a  husband  is  not  liable  where  he 
makes  suitable  provision  for  his  wife's 
maintenance  and  support. 

So,  if  a  husband  pay  his  wife  a  suf- 
ficient maintenance,  he  is  not  liable  for 
necessaries  furnished  her.  Le  Boutillier 
V.  Fiske  (1888)  47  Hun  (N.  Y.)  323;  Mi- 
zen  y.  Pick  (1838)  1  Horn  &  H.  (Eng.) 
163,  7  L.  J.  Exch.  N.  S.  153,  3  Mees  & 
W.  481. 

And  that  tradesmen  received  no  notice 
of  such  allowance  is  immaterial.  Mizen 
V.  Pick  (Eng.)  supra. 

Also  in  Litson  v.  Brown  (1866)  26  Ind. 
489,  where  a  wife  who  had  justifiably 
separated  from  her  husband  was  given 
by  him  money  sufficient  to  supply  her 
reasonable  wants  and  necessities  up  to 
the  time  when  she'  secured  a  decree  of 
divorce,  it  was  held  that  he  was  not  lia- 
ble for  board  and  necessaries  furnished 
her  after  the  receipt  of  the  money,  but 
that  for  such  as  were  furnished  prior  to 
the  receipt  of  such  money  he  was  liable. 

And  in  Crittenden  v.  Schermcrhorn 
(1878)  39  Mich.  661,  33  Am.  Rep.  40,  it 
was  held  that,  as  alimony  had  been  al- 
lowed, and  no  additional  allowance  had 
been  asked  for  on  the  ground  of  inade- 
quacy, there  was  no  liability. 

So,  the  husband  may  employ  such  me- 
chanics and  storekeepers  as  he  chooses,  I 
and  can  prohibit  all  others  from  giving' 
their  credit  on  his  account.    Kimball  v. 
Keyes  (1833)  11  Wend.  (N.  Y.)  33. 

And  where  the  wife,  when  furnished 
with  provisions  in  large  quantities,  sells 
them,  the  husband  may  adopt  the  mode 
for  providing  for  her  of  sending  her 
meals  to  her,  if  the  supply  be  abundant 
and  of  good  quality.  Mott  v.  Comstock 
(1832)  8  Wend.  (N.  Y.)  544. 

But  where  the  allowance  the  husband 
pays  his  wife  is  inadequate  for  her  sup- 
port, he  is  liable  for  necessaries  fur- 
nished her,  where,  by  his  cruelty,  she 
has  been  compelled  to  live  apart  from ! 
him.  Baker  v.  Sampson  (1863)  14  C.  B. 
383,  143  Eng.  Reprint,  494. 

And  where  a  wife  has  left  her  husband 
beoansp  oi  his  adultery  with  a  servant 
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girl,  and  has  instituted  an  action  for 
divorce,  an  offer  to  provide  for  her  in  a 
separate  apartment  in  his  house  is  no  de- 
fense to  an  action  for  necessaries.  Svkes 
v.  Halstead  (1848)  1  Sandf,  (N.  Y.)  483. 
And  where  a  husband  refuses  to  per* 
mit  his  wife  to  live  with  him,  he  is  not 
relieved  from  liability  by  showing  that 
he  procured  board  and  lodging  for  her 
with  a  person  with  whom  she  refused  to 
live.  Kirk  v.  Chinstrand  (1901)  85 
Minn.  108,  56  L.R.A.  333,  88  N.  W.  422. 

Also,  where  the  wife  was  deserted  at 
the  house  of  one  who  furnished  her  with 
necessaries,  and  was  offered  a  home  by 
her  husband  in  an  unfit  place,  it  is  not 
necessary  to  affirmatively'  prove  that 
there  was  a  refusal  on  the  husband's  part 
to  maintain  the  wife  elsewhere  or  at  all. 
Tibbetts  v.  Wadden  (1895)  94  Iowa,  173, 
62  N.  W.  693. 

And  a  husband  who  has  deserted  his 
wife  is  not  relieved  from  liability'  for 
necessaries  furnished  her  upon  her  re- 
jecting his  offer  to  furnish  her  support 
and  maintenance  in  his  own  home,  where 
there  was  every  evidence  that  the  offer 
of  reconciliation  lacked  good  faith  and 
sincerity.  Walker  v.  Leigh ti>n  (1856)  31 
N.  H.  111. 

In  Dowe  v.  Smith  (1865)  11  Allen 
(Mass.)  107,  the  wife  left  her  husband 
because  of  cruelty,  and  later  obtained  a 
divorce,  the  decree  granting,  inter  alia, 
a  sum  of  money  for  expenses  for  support 
already  obtained.  In  an  action  by  the 
father  of  the  wife  to  recover  for  neces- 
saries furnished  during  the  pendency  of 
the  divorce  proceedings,  the  husband  was 
held  liable  despite  the  granting  of  such 
sum,  and  although  the  father  assisted  in 
prosecuting  the  libel.  The  court  took 
the  position  that,  having  either  directly 
or  by  implication  of  law  authorized  the 
wife  to  pi*ocure  the  necessaries  the  debt 
was  due  to  one  furnishing  them  for  the 
husband,  and  was  not  discharged  by  the 
decree  awarding  the  sum  of  money ;  that 
plaintiff  had  no  means  of  making  that 
fund  available;  that  the  wife  owed  him 
nothing,  and  he  was  not  a  party  to  tlte 
decree  awarding  the  money. 

Where  a  husband  turns  his  wife  out 
without  cause,  liability  for  necessaries 
after  the  wife's  refusal  of  his  offer  to 
take  her  back  depends  upon  whether  the 
offer  was  bona  fide,  and  whether  the  wife 
had  well-grounded  fears  of  further  ill 
treatment  if  she  should  return.  Ben- 
nett V.  Jones  (1859)  9  N.  B.  397. 

Whether  a  wife  is  justified  in  leaving 
her  husband  is  a  question  for  the  jiu*y. 
Rea  V.  Durkee  (1801)  25  lU.  503. 
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//.  Separation   through    fault   or   mis. 
cotiduct  of  wife. 

If  a  wife  leaves  her  husband  without 
his  assent  or  without  sufficient  justifica- 
tion,  or  if  by  her  misconduct  she  gives 
her  husband  justification  for  leaving  her 
or  for  turning  her  out,  the  general  rule 
is  that  the  husband  is  not  liable  for  nec- 
essaries furnished  her.  So,  that  the 
husband  under  such  circumstances  will 
not  be  liable  has  been  held  in:  Johnson 
V.  Coleman  (1915)  13  Ala.  App.  520,  60 
So.  318;  Bevier  v.  Galloway  (1874)  71 
BL  517;  Schmuekle  v.  Bierman  (1878) 
80  HL  454;  Harttmann  v.  Tegart  (1873) 
12  EaiL  177;  Corry  v.  Lackey  (1895>  105 
Mkh.  363,  63  N.  W.  418;  Belknap  v. 
Stewart  (1893)  38  Neb.  304,  41  Am.  St. 
Rep.  729,  56  N.  W.  881;  Sawyer  v.  Rich- 
ards (1889)  65  N.  H.  185,  23  Atl.  150; 
Vusler  V.  Cox  (1891)  53  N.  J.  L.  516,  22 
Atl.  347;  Simpson  v.  Dutcher  (1910)  123 
N.  Y.  Supp.  340;  Ogle  v.  Dershem  (1904) 
91  App.  Div.  551,  86  N.  Y.  Supp.  1101; 
Catlin  V.  Martin  (1877)  69  N.  Y.  393; 
Constable  v.  Rosener  (1903)  82  App.  Div. 
165,  81  N.  Y.  Supp.  376,  affirmed  without 
opinion  in  (1904)  178  N.  Y.  587,  70  N.  E. 
1097;  Thome  v.  Kathan  (1879)  51  Vt. 
520 ;.  Sturtevant  v.  Starin  (1865)  19  Wis. 
268;  Morgenroth  v.  Spencer  (1905)  124 
Wifl.  564, 102  N.  W.  1086 ;  Mainwaring  v. 
Leslie  (1826)  2  Car.  &  P.  (Eng.)  507, 
Moody  &  M.  18,  31  Revised  Rep.  691; 
Tempany  v.  Hakewill  (1858)  1  Fost.  &  F. 
(£ng.)  438,  and  see  Denver  Dry  Goods 
Co.  v.  Jester,  ante,  957. 

In  Harttmann  v.  Tegart  (1873)  12 
Kan.  177,  the  court  stated  that  it  is  not 
the  policy  of  the  law  to  encourage  separ- 
ation between  husband  and  wife.  It  is 
not  the  policy  of  the  law  to  encourage 
wilful  breaches  of  the  marriage  laws  and 
duties  to  weaken  the  wholesome  influence 
which  keeps  those  together  who  have 
solemnly  pledged  themselves  to  live  to- 
gether. And  it  never  was  the  policy  of 
the  law  to  cast  burdens  upon  individuals 
without  some  corresponding  benefits.  It 
would  shock  human  nature  to  say  that  a 
husband  who  has  done  no  wrong  should 
support  a  wife  without  having  the  bene- 
fit of  her  company  or  societ3\  And  when 
a  husband  furnishes  a  good  home,  he  is 
bound  only  to  support  her  there,  and  is 
not  bound  to  sux^port  her  in  the  house  of 
some  other  person,  who  possibly  may  be 
encouraging  separation. 

So,  a  husband  who  is  ready,  able,  and 
willing  to  support  his  wife,  who  gives  her 
no  just  cause  or  occasion  to  leave  him, 
cannot  be  compelled  to  support  her  else- 
where than  at  his  own  home,  if  he  has 
L.R.A.1017A. 


one,  by  any  private  person  or  by  the 
town  or  county,  whether  she  be  sane  or 
insane.  Monroe  Count  v  v.  Budlong 
(1868)  51  Barb.  (N.  Y.)^493. 

Also,  where  a  wife  voluntarily  leaves 
her  husband's  house,  the  husband  will 
not  be  liable  for  necessaries  furnished 
her  if  his  house  is  always  open  to  her, 
and  she  is  well  provided  for  there,  even 
though  the  husband  himself  lives  else- 
where. Anderson  v.  McLeod  (1876)  2 
Pr.  Edw.  lal.  142. 

A  husband  has  a  right,  as  defense  to 
an  action  for  necessaries  furnished  his 
wife  while  living  apart  from  him,  to 
show  that  the  separation  was  wilful  on 
her  part  and  without  his  fault,  and  this 
right  of  defense  is  irrespective  of 
knowledge  of  the  separation  on  the 
part  of  one  furnishing  the  necessaries. 
Steiufield  v.  Girrard  (1907)  103  Me. 
151,  68  Atl.  630;  Sturtevant  v.  Starin 
(1865)  19  Wifl.  2()8;  MTulchen  v. 
M'Gahay  (1814)  11  Johns.  (N.  Y.)  281, 
6  Am.  Dec.  373. 

But  in  Vanuxen  v.  Kose  (1855)  7 
Ind.  222,  it  was  held  that  a  husband 
will  be  liable  for  necessaries  furnished 
his  wife  after  her  elopement  from  him 
until  it  has  become  notorious  that  she 
has  .so  left  him.  And  so  an  instruction 
in  effect  that  a  husband  will  not  be  lia- 
ble for  necessaries  furnished  his  wife 
who  has  left  him  without  cause,  irre- 
spective of  whether  or  not  the  trades- 
men had  notice  of  the  separation,  was 
held  erroneous.  But  in  this  case,  where 
there  was  a  verdict  for  the  husband,  it 
was  held  that  such  an  instruction,  while 
erroneous,  was  not  prejudicial,  as  there 
was  evidence  that,  at  the  time  of  the 
sale,  there  were  enough  facts  within  the 
knowledge  of  the  tradesmen  and  in 
the  circumstances  under  which  tlie  wife 
purchased  to  put  them  on  inquiry,  and 
so  the  verdict  for  the  husband  would 
not  be  disturbed. 

A  husband  will  not  be  liable  to  one 
with  notice,  for  necessaries  furnished 
his  wife,  who  has  voluntarily  left  him. 
Williams  v.  Prince  (1848)  3*  Strobh.  L. 
(S.  C.)  400. 

Also,  a  husband  is  not  liable  for  board 
furnished  his  wife,  where  the  one  fur- 
nishing such  board  knew  that  the  hus- 
band left  his  wife  justifiably  because  of 
her  misconduct.  Middlebrook  v.  Slocum 
(im)8)  152  Mich.  28(j,  116  X.  W.  422. 

The  wife  who  abandour-:  her  hunhand 
solely  because  of  his  indifference  and 
neglect  cannot  charge  liei*  hus})nn'l  for 
necessaries.  Bostwick  v.  Eruwer  (1897). 
22  Misc.  709,  49  N.  Y.  Supp.  1046. 

And    where   a   wife   leaves  her   hus- 
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band's  house  to  make  a  visit,  and  not 
from  apprehension  of  ill  treatment,  al- 
though the  husband  had  used  violence 
towards  her  some  months  liefore,  and 
she  refuses  to  return  unless  his  relatives, 
who  live  with  him,  go  away,  the  husband 
is  not  liable  for  necessaries  furnished 
during  the  separation.  Blowers  v.  Stur- 
tevant  (1847)  4  Denio  (N.  Y.)  46. 

But  the  fact  that  a  wife  makes  a  false 
accusation  against  the  husband  does  not 
make  a  separation  the  fault  of  the  wife, 
so  as  to  relieve  him  from  liability  for 
necessaries  furnished  her.  Forrester  v. 
Hurtt  (1907)  18  Haw.  215. 

And  in  Brown  v.  Patton  (1842)  3 
Humph.  (Tenn.)  135,  it  w^s  held  that 
although  the  wife  had  abandoned  her 
husband  without  sufficient  cause,  yet  he 
was  properly  charged  with  medicinal 
services  rendered  her,  as,  in  a  letter  to 
the  one  to  whom  the  wife  went  to  live, 
the  husband  expressed  a  desire  that  her 
wants  be  supplied  and  that  she  have  a 
comfortable  support.  In  this  case  the 
husband  offered  compensation  in  a  par- 
ticular manner,  which  was  rejected;  but 
the  court  did  not  consider  that  such  re- 
jection precluded  recovery,  as  it  thought 
the  letter  could  be  understood  as  under- 
taking to  pay  for  necessaries,  and  there 
ought  not  to  be  a  restriction  to  a  particu- 
lar mode  of  paying  for  them. 

Though  a  wife  leave  home  without 
cause,  tlie  husband  will  be  liable  for  nec- 
essaries furnished  her  after  his  refusal 
of  her  solicitation  to  be  received  back. 
Ewers  v.  Hutton  (1801)  3  Esp.  (Eng.) 
255;  Henderson  v.  Stringer  (1834)  2 
Dana  (Ky.)  291. 

So,  in  Reed  v.  Moore  (1832)  5  Car.  & 
P.  (Eng.)  200,  a  husband  was  held  lia- 
ble for  necessaries  furnished  his  wife 
where  she  left  him  after  a  quarrel,  and 
he  refused  to  take  her  back  except  upon 
condition  that  she  give  up  some  of  her 
property,  which  condition  he  had  no 
right  to  impose. 

'  And  in  McGahav  v.  Williams  (1814) 
12  Johns  (N.  Y.)  293,  it  was  held  that  if 
a  wife  leaves  her  husband,  although  vol- 
untarily and  without  sufficient  cause,  his 
liability  is  revived  when  the  application 
to  him  by  a  third  person,  on  behalf  of  the 
wife,  that  he  receive  her  back,  is  refused, 
but  without  questioning  the  authority  of 
the  third  person,  the  refusal  being  put 
on  some  other  ground,  the  court  stating 
that  this  is  tantamount  to  a  personal  ap- 
plication bv  the  wife  herself. 

In  Manby  v.  Scott  (1663)  1  Mod.  124, 
86  Eng.  Reprint,  781,  however,  it  was 
held  that  if  a  wife  leaves  her  husband 
against  his  will,  and,  upon  the  husband's 
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refusal  of  her  offer  to  reeohabit,  she  lives 
apart  from  him,  the  husband  is  not  liable 
for  goods  furnished  during  her  separa- 
tion against  his  express  prohibition,  al- 
though they  are  necessary  and  she  has  no 
separate  maintenance.  The  views  of 
Judge  Hyde  as  to  the  rights  of  married 
women,  as  expressed  in  his  opinion  in 
this  case,  are  interesting  as  an  exunplc 
of  the  fanaticism  and  bigotry  of  that 
time. 

Where  the  wife  abandoned  the  hus- 
band without  cause,  and  he  afterwards 
received  her  back,  he  is  not  liable  for 
necessaries  furnished  during  the  separa- 
tion. Oinson  v.  Heritage  (1873)  45 
Ind.  73,  15  Am.  Rep.  258;  Williams  v. 
Prince  (1848)  3  Strobh.  L.  (S.  0.)  490. 

A  wife  who  is  turned  away  from  the 
house  by  the  husband  because  of  her 
adultery  does  not  carry  with  her  credit 
upon  the  husband.  Hunter  v.  Boucher 
(1825)  3  Pick.  (Mass.)  289;  and  see  al- 
so Denver  Dry  Goods  Co.  v.  Jester, 
ante,  957. 

And  where  a  wife  is  living  apart 
from  her  husband  bv  reason  of  her  own 
adultery,  of  which  offense  she  is  under 
indictment,  the  husband  will  not  be  lia- 
ble for  legal  services  of  counsel  she  em- 
ploys to  defend  her,  and  who  know  of 
the  separation,  although  such  counsel 
are  informed  and  believe  she  is  inno- 
cent. Peaks  V.  Mavhew  (1901)  94  Me. 
571,  48  Atl.  172. 

It  is  a  good  defense  to  an  action 
against  a  husband  for  necessaries  fur* 
nished  the  wife  while  living  apart  from 
him  that  he  turned  her  away  because 
she  had  committed  adultery,  or  that, 
while  living  apart  from  him,  she  com- 
mitted adultery;  and  the  availability  of 
such  defense,  does  not  depend  upon  a 
knowledge  by  one  furnishing  the  neces- 
saries of  the  fact  of  the  adultery.  Gill 
V.  Read  (1858)  5  R.  I.  343,  73  Am.  Dec. 
73. 

But  in  Norton  v.  Fazan  (1798)  1  Bos. 
&  P.  226,  126  Eng.  Reprint,  873,  4  Re- 
vised Hep.  785,  it  was  held  that  where  a 
husband,  because  of  his  wife's  adulteryi 
without  making  any  provision  for  her, 
leaves  her  in  his  house,  where  she  con- 
tinues her  adulterous  conduct,  he  is 
liable  to  tradesmen  unaware  of  the  cir- 
cumstances in  which  she  is  living.  The 
basis  of  the  decision  seems  to  have  been 
that  the  husband  voluntarilv  left  her  in 
his  own  bouse  without  making  it  known 
that  the  separation  was  the  fault  of  the 
wife,  so  giving  the  appearance  of  de- 
sertion on  his  part. 

If  the  wife  elopes  with  an  adulterer, 
the  husband  is  not  liable.     Collins  v. 
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Mitchell  (1852)  5  Harr.  (Del.)  369; 
Morris  v.  Martin  (1726)  1  Strange,  647, 
93  Eng.  Reprint,  757;  Swan  v.  Mnthieson 
(1911)  103  L.  T.  N.  S.  (Eng.)  832,  27 
Times  L.  R.  163. 

But  though  a  wife  be  guilty  of  an 
adulterous  elopement,  if  the  husband 
take  her  back  and  afterwards  turn  her 
out,  he  will  be  liable  for  necessaries 
furnished  her.  Harris  v.  Morris  (1801) 
4  Esp.  (Eng.)  41. 

HI.  Se^pnraUon   hy  mutual   consent  or 

agreement. 

If  a  wife  lives  apart  from  her  hus- 
band by  his  consent  no  condition  or 
agreement  being  made  that  she  shall 
support  herself,  she  not  having  the 
means  of  support,  and  no  proper  provi- 
sion being  made  therefor  by  him  she 
carries  his  credit  with  her  for  neces- 
saries. Forrester  v.  Hurtt  (1907)  18 
Haw.  216;  Seybold  v.  Morgan  (1892)  43 
HI.  App.  39;  Bensyl  v.  Hughes  (1903) 
109  HL  App.  86;  McClary  v.  Warner 
(1897)  69  lU,  App.  223;  Mayhew  v.  Thay- 
er (1857)  8  Gray  (Mass.)  172;  I^ockwood 
v.  Thomas  (1815)  12  Johns.  (N.  Y.) 
248;  Tait  v.  Lindsay  (1862)  12  U.  0. 
C.  P.  414;  Burkett  v.  Trowbridge 
(1871)  61  Me.  251;  Ambrose  v.  Kerri- 
son  (1851)  10  C.  B.  776,  138  Eng.  Re- 
print,  307,  20  L.  J.  C.  P.  N.  S.  135. 

So,  a  husband  who  does  not  give  his 
wife  a  regular  allowance  will  be  liable 
for  necessaries  purchased  by  her  on  his 
credit  where  it  is  shown  that  he  has  per- 
mitted her  to  do  this,  and  has  paid  for 
goods  so  purchased,  although  it  has 
been  his  custom  to  require  goods  pur- 
chased to  be  sent  to  him,  and  if  he  'ap- 
proved, he  sent  them  to  her  and  paid 
for  them.  Raymond  v.  Cowdrey  (1896) 
19  Misc.  34,  42  N.  Y.  Supp.  557. 

And  the  husband  is  liable  for  funeral 
expenses  of  his  wife,  who  is  living  apart 
from  him.  Ambrose  v.  Kerrison  (1851) 
10  C.  B.  776,  138  Eng.  Reprint,  307,  20 
L.  J.  C.  P.  N.  S.  135. 

The  fact  that  one  furnishing  neces- 
.saries  to  a  wife  living  apart  from  her 
husband  with  his  consent  may  not  have 
been  requested  by  the  husband  to  do  so, 
or  may  have  been  notifted  by  the  husband 
that  he  would  not  be  responsible  there- 
for, will  not  relieve  the  husband  from 
liability,  the  liability  in  such  ease  resting 
on  his  marital  duty.  Oltman  v.  Yost 
(1895)  62  Minn.  261,  64  N.  W.  564. 

And  a  sum  mutually  agreed  upon  and 

paid  in  lieu  of  alimony  upon  a  wife's 

obtaining  divorce  will  not  be  considered 

as  including  a  sum  for  necessaries  fur- 
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nished.  Burkett  v.  Trowbridge  (1871) 
61  Me.  251. 

A  husband  is  liable  for  necessaries 
«  furnished  his  wife  where,  though  they 
separated  by  agreement,  she  offers  to  re- 
turn, but  he  refuses  to  receive  her. 
Cunningham  v.  Irvin  (1821)  7  Serg.  d^ 
R.  (Pa.)  247,  10  Am.  Dec.  458. 

But  in  Bensyl  v.  Hughs  (1903)  109 
DL  App.  86,  where,  after  a  slight  quar- 
rel, the  husband  and  wife  separated,  the 
husband  was  held  not  liable  for  neces- 
saries furnished  after  a  refusal  to  com- 
ply with  his  request  that  she  return, 
and  until  she  had  in  good  faith  offered 
to  return. 

Where,  however,  the  husband  has 
made  allowance  to  the  wife  for  her  sup- 
port, he  is  not  liable  for  goods  fur- 
nished. Shreve  v.  Dulany  (1808)  1 
Cranch,  C.  C.  499,  Fed.  Cas.  No.  12,817; 
Kemp  V.  Down  ham  (1853)  5  Harr. 
(Del.)  417;  Bensyl  v.  Hughs  (1903)  109 
IlL  App.  86;  Maiden  Hospital  v.  Mur- 
dock  (1914)  218  Mass.  73,  106  N.  E. 
467;  Quinlan  v.  Westervelt  (1910)  65 
Misc.  547,  120  N.  Y.  Supp.  879;  Gary  v. 
Patton  (1831)  2  Ashm.  (Pa.)  140;  Car- 
manv  v.  Orth  (1873)  2  Pearson  (Pa.) 
175  •;  Tod  V.  Stokes  (1698)  12  Mod.  244, 
88  Eng.  Reprint.  1294;  Willson  v. 
Smvrh  (1831)  1  Barn.  &  Ad.  801,  109 
Eng.  Reprint,  984,  9  L.  J.  K.  B.  166; 
Dixon  V.  Hurrcll  (18.38)  8  Car.  &  P. 
(Eng.)  717;  Negus  v.  Forster  (1882)  46 
L.  T,  N.  S.  (Eng.)  675,  30  Week.  Rep- 
671. 

And  where  a  husband  and  wife  sep- 
arate by  mutual  consent,  and  the  hus- 
band contracts  with  a  third  person  for 
her  maintenance,  the  husband  will  not 
be  liable  for  her  support  if  the  wife 
leaves  such  third  person  without  justifi- 
able  cause.  Pidgin  v.  Cram  (1836)  8 
N.  H.  350. 

But  in  Bertie  v.  Chesterfield  (1722)  9 
Mod.  31,  88  Eng.  Reprint,  296,  the  hus- 
band's estate  was  held  liable  for  his 
wife's  funeral  expenses,  although  she 
lived  apart  from  him  on  separate  main- 
tenance. 

A  husband  is  not  liable  for  necessa- 
ries furnished  his  wife  by  a  tradesman 
who  had  notice  that  she  had  a  separate 
maintenance.  Rawlyns  v.  Vandyke 
(1801)  3  Esp.  (Eng.)* 250. 

But  it  is  immaterial  that  the  trades- 
man did  not  know  of  such  separation 
and  allowance  where  he  had  not,  prior 
to  the  separation,  furnished  goods  to  the 
wife  on  the  credit  of  her  husband. 
Cany  v.  Patton  (1831)  2  Ashm.  (Pa.) 
140. 

However,  it  has  been  held  that  a  hus- 
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band  living  separate  and  apart  from  his 
wife  under  an  agreement  which  gave 
the  wife  an  allowance  for  support,  and 
which  was  regularly  paid,  is  liable  for 
medical  services  rendered  the  wife  while 
so  living  apart,  where  the  physician  had 
no  knowledge  of  the  matter.  Lawrence 
V.  Brown  (1894)  91  Iowa,  342,  59  N.  W. 
256.  The  court  expressly  stated,  how- 
ever, that,  the  question  not  being  before 
them,  they  refused  to  determine  what 
the  effect  would  be  if  the  physician  had 
known  of  the  separation  or  of  the  al- 
lowance agreement. 

But  the  fact  that  a  husband  makes  an 
allowance  will  not  relieve  him  of  lia- 
bility if  it  is  not  sufficient  for  all  neces- 
saries. Pearson  v.  Darrington  (1858) 
32  Ala.  227;  McKinney  v.  Quhman 
(1889)  38  Mo.  App.  344;  Hodgkinson 
V.  Fletcher  (1814)  4  Campb.  (Eng.)  70, 
15  Revised  Rep.  725. 

However,  where  a  wife  is  living  apart 
from  her  husband,  accepting  a  sum  for 
her  support,  and  agreeing  to  support 
herself,  the  husband  cannot  be  held  lia- 
ble for  necessaries  furnished  her,  al- 
though the  sura  given  her  is  inadequate, 
where  there  has  been  no  offer  to  return 
or  any  claim  made  for  supjwrt.  Alley 
V.  Winn  (1883)  134  Mass.  77,  46  Am. 
Rep.  297. 

And  where  the  wife  makes  the  terms 
of  maintenance,  the  husband  is  not  lia- 
ble for  necessaries  furnished,  though 
the  income  is  insufficient.  Eastland  v. 
Burchell  (1878)  L.  R.  3  Q.  B.  Div. 
(Eng.)  432,  47  L.  J.  Q.  B.  N.  S.  500,  38 
L.  T.  X.  S.  568,  27  Week.  Rep.  290. 

But  acquiescence  of  the  wife  in  the 
amount  received  is  insufficient.  Hodg- 
kinson V.  Fletcher  (Eng.)  supra. 

Also,  a  husband  will  be  liable  for  nec- 
essaries furnished  his  wife  where  the  al- 
lowance wliich  he  has  promised  to  make 
has  not  been  paid.  Baker  v.  Barney 
(1811)  8  Johns  (N.  Y.)  72,  5  Am.  Dec. 
326;  Nurse  v.  Craig  (1806)  2  Bos.  &  P. 
N.  R.  148,  127  Eng.  Reprint,  581;  Col- 
lier V.  Brown  (1862)  3  Fost.  &  F,  (Eng.) 
67. 

Or  if  he  does  not  pay  it  regularlv. 
Fredd  v.  Eves  (1846)  4  Harr.  (Del.) 
385;  Beale  v.  Arabin  (1877)  36  L.  T.  X. 
S.  (Eng.)  249. 

And  a  husband  who  has  not  paid  the 
stipulated  allowance  will  he  held  liable 
for  necessaries  furnished  his  wife  al- 
though another  tradesman  has  received 
more  than  the  stipulated  allowance  for 
Iward  and  lodging.  Collier  v.  Brown 
(Eng.)  supra. 

So,  also,  a  husband  who  does  not  regu- 
larlv pay  an  allowance  is  liable  for  neces- 
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sary  medical  attendance  furnished  his 
wife,  though  he  directed  her  not  to  run 
bills.  Beale  v.  Arabin  (1877)  36  L.  T. 
X.  S.  (Eng.)  249. 

Whether  or  not  a  separation  was  with 
the  consent  of  the  husband  is  a  question 
for  the  jury.    Evans  v.  Fisher  (1849)  10 

III.  569, 

And  it  is  also  a  question  for  the  jury 
whether  the  allowance  made  by  the  hus- 
band to  the  wife,  who  is  living  apart 
from  him  by  mutual  consent,  is  sufficient, 
taking  into  consideration  the  status  of 
the  parties  and  the  income  of  the  hus- 
band. Holder  v.  Cope  (1846)  2  Car.  & 
K.  (Eng.)  437. 

IV.  Liabilitu  for  necenaaries  furnished 

peudinff  suit  for  divort'e. 

Pendency  of  divorce  proceedings  will 
not  relieve  the  husband  from  liability 
for  his  wife's  support,  who  is  living 
apart  from  him,  where  no  alimony  has 
been  decreed,  and  he  has  not  made  any 
other  provision  for  her  maintenance. 
Johnston  v.  Allen  (1869)  6  Abb.  Pr.  X.  S. 
(N.  Y.)  306,  39  How.  Pr.  506;  Minck  v. 
Martin  (1886)  22  Jones  &  S.  (N.  Y.) 
136;  Cunningham  v.  Irwin  (1821)  7 
Serg.  &  R.  (Pa.)  247,  .10  Am.  Dee.  458; 
Keegan  v.  Smith  (1826)  8  Dowl.  &  K. 
(Eng.)  118,  5  Barn.  &  C.  375,  108  Eng. 
Reprint,  140,  4  L.  J.  K.  B.  189,  29  Re- 
vised Rep.  273. 

At  least,  he  will  be  liable  up  to  the 
time  of  actual  payment  of  alimony. 
Minck  v.  Martin  (1886)  22  Jones  &  S. 
(N.  Y.)  136. 

And  he  is  liable  whether  the  marriage 
is  lawful  or  not.  Johnston  v.  Allen 
(N.  Y.)  supra. 

And  he  will  be  liable  though  the  de- 
cree, made  after  the  debt  was  con- 
tracted, directed  payment  of  alimony 
from  a  date  prior  to  the  time  the  neces- 
saries were  furnished.  Keegan  v.  Smith 
(1826]  8  Dowl.  &  R.  (Eng.)  118,  5  Barn. 
&  C;.  375,  108  Eng.  Reprint,  140,  4  L.  J. 
K.  B.  189,  29  Revised  Rep.  273. 

But  where  alimony  has  been  decreed, 
the  husband  will  not  be  liable.  Bennett 
v.  O'Fallon  (1828)  2  Mo.  69,  22  Am. 
Dec.  440;  Wise  Memorial  Hospital 
Asso.  v.  Peyton  (1915)  99  Neb.  48,  154 
K.  W.  838;*  Meyer  v.  Jewell  (1904)  88 
N.  Y.  Supp.  972;  Hare  v.  Gibson  (1876) 
32  Ohio  St.  33,  30  Am.  Rep.  568. 

Or  where  he  has  made  adequate  pro- 
vision for  her  support.  Allen  v.  Rieder 
(1910)  41  Pa.  Super.  Ct.  534. 

And  he  will  not  be  liable  for  neces- 
saries furnished,  whether  or  not  trades- 
men had  notice  of  the  separation.  Mev- 
er  V.  Jewell  (1904)  88  N.  Y.  Supp.  972. 
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So,  a  husband  who  pays  alimony  reg- 
ularly pending  action  for  divorce  is  not 
liable  for  board  furnished  wife. 
Knagge  v.  Pfeiffer  (1880)  5  Ohio  L.  J. 
794.  The  court  stated  that  "when  an 
action  for  divorce  is  pending  and  ali- 
mony has  been  decreed  and  paid 
promptly,  those  dealing  with  the  wife 
do  so  at  their  peril,  and  the  circumstan- 
ces Uxing  his  liability  must  be  shown  by 
those  dealing  with  her."  The  court 
added  that  the  testimony  showed  that 
the  one  furnishing  the  board  knew  that 
there  was  an  action  for  divorce  and  al- 
though she  denied  knowing  that  alimony 
had  been  granted,  it  was  her  business, 
after  learning  of  the  action  for  divorce, 
to  inquire  into  the  matter  to  see  if  ali- 
mony had  been  allowed,  and  paid;  stat- 
ing that  she  should  have  gone  to  the 
court,  or  to  the  husband's  attorney,  or 
to  the  husband  himself  to  learn  if  the 
alimony  had  been  paid,  and  should  then 
have  looked  to  that  for  payment,  or 
should  have  declined  further  to  board 
the  wife. 

But  in  Schneider  v.  Rosenbaum 
(190ii)  52  Misc.  143,  101  N.  Y.  Supp. 
529,  the  husband  was  held  liable  for 
services  of  a  nurse  during  his  wife's 
confinement,  although,  pending  an  ac- 
tion for  separation,  they  were  living 
separate,  and  he  was  paying  her  $5  a 
week. 

F.  Effect  of  wife  having  meanH  of  her 

oum. 

Where  a  wife  has  means  of  her  own 
adefjuate  for  her  support,  the  husband 
will  not  be  liable  for  necessaries.  Fredd 
v.  Eves  (1846)  4  Harr.  (Del.)  385. 

F^ven  though  the  wife  lives  apart  from 
her  Lusband  through  no  fault  of  her 
oivn.  Liddlow  v.  Wilmot  (1817)  2 
Starkie  (Eng.)  80,  19  Revised  Rep.  684. 

So,  also,  in  Hunt  v.  Hayes  (1891)  04 
Vt.  89,  15  L.R.A.  661,  33  Am.  St.  Rep. 
917,  23  Atl.  920,  it  was  held  that  a  wife 
wrongfully  turned  away  by  her  husband 
cannot  pledge  his  credit  for  necessaries 
if  she  has  an  adequate  income  of  her 
own  with  which  she  can  supply  herself. 

And  in  Hass  v.  Brady  (1906)  49  Misc. 
235,  96  N.  Y.  Supp.  449,  it  was  held  that 
where  a  wife  has  large  independent 
means,  and  there  is  no  evidence, that  the 
husband  had  refused  to  furnish  neces- 
saries, the  wife,  and  not  the  husband, 
will  be  liable  for  goods  furnished  her, 
although  she  directs  that  the  bill  be  sent 
to  him. 

But  in  Ott  V.  Hentall  (1899)  70  N.  H. 
231,  51  L.R.A.  226,  47  Atl.  80,  it  was 
held  that  a  wife's  financial  ability  to 
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provide  for  herself  does  not  deprive  her 
of  the  right  to  pledge  her  husband's 
credit  for  necessaries,  where  she  is  liv- 
ing apart  from  him  on  account  of  his 
misconduct. 

Nor  do  statutes  enabling  married  wo- 
men to  hold  property  to  their  own  use, 
:  and  enlarging   their  rights  and   liabili- 
I  ties,  change  the  rule  which  gives  a  wile 
power  to  pledge  her  husband's  credit  for 
necessaries.  (N.  H.)  Ibid. 

After  reviewing  the  cases  holding  to 
the  contrary,  the  court  in  the  Ott  Case 
stated  that  '4t  is  sufficient  to  say  that 
they  seem  to  be  inconsistent  with  the 
character  of  the  obligation  which  the  law 
imposes  upon  the  husband  as  a  part  of 
the  marriage  relation.  Marriage  is 
founded  on  the  idea  that  the  parties 
will  establish  a  home  and  rear  a  family. 
The  husband  is  by  nature,  as  well  as  by 
law,  the  leading  and  responsible  party 
in  the  undertaking.  Among  other  things 
he  takes  upon  himself  the  duty  of  pro- 
viding a  home  and  suitably  maintain- 
ing the  wife  and  children.  The  wife's 
ability  to  provide  herself  with  the  neces- 
saries of  life  does  not  relieve  her  from 
the  duties  while  they  live  together,  and 
no  reason  is  perceived  why  it  should  do 
so  while  she  is  living  apart  from  him  in 
consequence  of  his  misconduct." 

A  voluntary  pension  to  the  wife  from 
the  Crown  during  pleasui*e  will  not  re- 
lieve a  husband  from  liability  for  neces- 
saries furnished  the  wife,  where  the 
husband  drove  her  out  without  provid- 
ing a  separate  maintenance;  Thompson 
V.  Hervey  (1768)  4  Burr.  2178^  98  Eng. 
Reprint,  136. 

And  a  husband  who  abandons  his  wife 
and  family  without  good  eause,  in  this 
case  because  of  wife's  complaint  of  his 
familiarity  with  other  women,  and  with- 
out providing  means  of  support,  is  liable 
for  necessaries  furnished,  though  the 
wife  has  the  earnings  of  two  daughters, 
who  live  wath  her.  Hall  v.  Weir  (1861) 
1  Allen  (Mass.)  261. 

So,  also,  in  Thorpe  v.  Shapleigh 
(1877)  67  Me.  235,  action  for  necessaries 
furnished  wife,  who  had  left  her  hus- 
band for  good  and  suiBcient  cause,  it  was 
held  that  a  request  to  charge  that  "the 
plaintiff  cannot  recover  for  any  alleged 
necessaries  furnished  to  the  defendant's 
wife  while  she  .  .  .  w^as  the  owner  of 
a  dwelling  house  and  land  which  she 
omitted  to  appropriate  to  the  relief  of 
her  necessities"  was  properl}'  refused. 
The  court  stated  that  "when  a  husband 
wrongfully  turns  his  wife  away  he  is  by 
law  liable  for  her  support.  A  dwelling 
house  would  seem  to  be  as  much  a  neces- 
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sity  for  a  wife  and  family  to  protect  her 
from  the  inclemencies  of  the  weather  as 
food  to  save  her  from  starvation.  The 
request  implies  an  obligation  to  appro- 
priate what  iS;  in  and  of  itself,  a  neces- 
sity, to  procure  other  necessaries,  which 
would  not  be  more  needed  than  the  one 
omitted  to  be  appropriated." 

And  in  Prescott  v.  Webster  (1900) 
175  Mass.  316,  56  N.  E.  577,  where  the 
husband  deserted  his  wife  without  justi- 
Hable  cause,  making  no  provision  for  her 
support,  it  was  held  that  the  rule  that 
where  the  wife  has  means  of  her  own 
the  husband  will  not  be  liable  for  neces- 
saries furnished  her  had  no  application 
where  it  appeared  that  an  interest  she 
had  in  real  estate  was  not  such  that  she 
could  realize  upon  it  so  as  to  relieve  her 
distress.  The  facts  in  this  case  showed 
that  the  wife  had  an  equity  of  redemp- 
tion of  the  value  of  $2,000  in  a  house, 
the  rents  of  which  were  applied  to  pay- 
ment of  interest  on  a  mortgage  and 
taxes,  and  were,  during  the  separation, 
no  more  than  sufficient  for  that  purpose, 
and  that  she  had  no  other  property. 

VI,  Duty  of  trades^neti  to  make  Inquiry 
08  to  husband* s  liability. 

One  who  deals  with  a  married  woman 
living  separate  from  her  husband  is 
bound  to  make  inquiries  and  ascertain 
whether,  under  the  circumstances,  her 
husband  will  be  chargeable  for  the  arti- 
cles furnished.  MuUally  v.  Lott  (1911) 
162  DL  App.  533;  Bevier  v.  Galloway 
(1874)  71  111.  517;  Johnson  v.  Coleman 
(1915)  13  Ala.  App.  620,  69  So.  318; 
Bennett  v.  OTallon  (1828)  2  Mo.  69,  22 
Am.  Dec.  440;  Rutherford  v.  Coxe 
(1848)    11    Mo.    348;    Porter    v.    Bobb 

(1857)  25    Mo.    36;    Reese    v.    Chilton 

(1858)  26  Mo.  598;  Wise  Memorial  Hos- 
pital  V.  Peyton  (1915)  99  Neb.  48,  154 
N.  W.  838;  Hatch  v.  Leonard  (1902) 
71  App.  Div.  32,  75  N.  Y.  Supp.  726; 
Brown  v.  Mudgett  (1868)  40  Vt,  68. 

So,  the  husband  will  not  be  liable  for 
necessaries  furnished  the  wife  wheff  the 
circumstances  are  such  as  to  put  the  one 
furnishing  them  on  inquiry  which  would 
result  in  his  learning  that  the  wife  had 
abandoned  the  husband,  who  was  ready 
and  willing  to  furnish  all  she  needed. 
Wallace  v.  Ellis  (1873)  42  Ind.  582. 

VH,  Necessity  for  and  effect  of  notice 
not  to  give  wife  credit. 

Express  authority  given  to  the  wife 
by  the  husband  to  charge  him  for  neces- 
saries is  not  revoked  by  a  separation  of 

the  parties,  in  the  absence  of  notice. 
L.ll.A.lonA. 


,  Anonymous  (1897)  21  Misc.  656,  48  N. 
■  Y.  Supp.  277. 

And  where,  after  separation,  a  hus- 
band pays  a  bill  for  goods  purchased  be- 
fore separation,  without  dispute,  and 
without  notice  that  the  wife  is  not  still 
authorized  to  charge  him,  the  husband  is 
liable  for  necessaries  furnished  after  the 
separation.  Hartjen  v.  Ruebsamen 
(1897)  19  Misc.  149,  43  N.  Y.  Supp.  466, 
The  court  held  that  an  actual  agency  in 
the  wife  was  to  be  inferred  from  the 
subsequent  act  of  the  husband  in  paying 
the  previous  bill  without  objection  or 
qualffication. 

But  such  agency  cannot  be  inferred 
from  the  fact  that  the  wife,  before  sep- 
aration, dealt  with  a  tradesman,  where 
there  is  no  evidence  that  any  bill  had  ev- 
er been  rendered  the  husband,  or  that  he 
had  personally  paid  anything  on  account 
of  her  indebtedness,  but  it  is  shown  that 
she  always  paid  cash.  Bostwick  v. 
Brower  (1897)  22  Misc.  709,  49  N.  Y. 
Supp.  1046. 

So,  also,  in  W^allis  v.  Biddick  (1873) 
22  Week.  Rep.  (Eng.)  76,  it  was  held 
a  husband  is  not  bound  to  give  notice  of 
separation  to  tradesman  with  whom  he 
had  always  dealt  on  a  cash  basis. 

And  in  Wilson  v.  Thomass  (1911)  127 
N.  Y.  Supp.  474,  it  was  held  that  a 
tradesman  is  not  entitled  to  notice  of 
termination  of  a  wife's  implied  agency 
to  pledge  her  husband's  credit  by  living 
separately,  where  it  does  not  appear  that 
he  ever  relied  upon  such  agency. 

In  Shillito  v.  Duhme  (1858)  3  Ohio 
Dec.  Reprint,  336,  it  was  held  that  a  hus- 
band is  not  bound  to  give  notice  of  his 
wife's  separation;  so,  if  a  merchant  sells 
goods  to  her  without  inquiry,  he  is 
bound  by  the  relation  of  husband  and 
wife,  and  if  the  wife  voluntarily  sepa- 
rates, the  husband  is  not  liable. 

A  man  under  a  duty  to  supply  his 
wife  with  necessaries,  who  fails  to  per- 
form it,  cannot  escape  liability  to  one 
who  does  furnish  her  with  necessaries, 
upon  the  ground  that  he  gave  notice  that 
he  would  not  be  responsible  for  them. 
To  permit  this  would  be  to  put  it  in  the 
power  of  bad  husbands  to  deprive  their 
wives  of  all  means  of  living;  for,  it'  no- 
tice terminated  liability,  a  man  bad 
enough  to  beat  his  wife  would  be  quick 
to  give'  it.  Watkins  v.  De  Armond 
(1883)  89  Ind.  553. 

So,  a  husband  is  liable  to  third  per- 
sons for  support,  although  he  forbids 
such  persons  to  charge  him,  where  the 
wife,  because  of  cruelty  and  abuse,  is 
justified  in  leaving  him.  Bra  dish  v. 
Huse  (1796)  1  Dane,  Abr.  (Mass.)  355. 
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And  a  husband  who,  by  his  adultery, 
compels  his  wife  to  leave  him,  gives  her 
credit  with  the  whole  community,  al- 
though it  is  expressly  forbidden  by  him. 
Sykes  v.  Halstead  (1848)  1  Sandf.  (N. 
Y.)  483. 

And  in  Harris  v.  Morris  (1801)  4 
Esp.  (Bng.)  41,  it  was  held  to  be  no 
defense  to  an  action  against  a  husband 
for  necessaries  furnished  his  wife,  whom 
he  has  turned  out  of  doors,  that  he  ad- 
vertised her  and  gave  notice  to  persons 
not  to  trust  her. 

Also  in  Button  v.  Weaver  (1903)  87 
App.  Div.  224,  84  N.  Y.  Supp.  388,  it 
was  held  that  a  husband  is  liable  for 
medical  services  rendered  his  wife,  who 
is  living  apart  from  him,  where  he  has 
not  made  suitable  provision  for  her,  and 
this  although  he  may  be  justified  in  the 
separation,  and  also  although  he  may 
have  notified  the  physician  not  to  ren- 
der her  services  on  his  account.  The 
court  stated:  ^'A  husband  living  sepa- 
rate from  his  wife  may  determine  in  a 
large  measure  in  what  way  his  credit  is 
to  be  pledged  and  in  what  manner  the 
marital  duty  of  providing  for  his  wife 
is  to  be  fulfilled.  If,  however,  he  for- 
bids one  from  running  an  account 
against  him  for  necessaries  furnished  for 
his  wife,  in  order  to  make  the  prohibi- 
tion effective  he  must  otherwise  supply 
her  needs  or  permit  her  to  pledge  his 
credit  elsewhere.  He  must  perform  the 
obligation  in  some  fair  way.  In  the 
present  case  he  directed  the  plaintiff  to 
abstain  from  performing  services  con- 
c^dedly  necessary  for  his  wife,  but  made 
no  other  provision  for  her  for  this  neces- 
sity. He  endeavored  to  be  relieved  whol- 
ly from  the  liability  resting  upon  him. 
This  he  may  not  do." 

And  in  Rennick  v.  Ficklin  (1842)  3 
B.  Mon.  (Ky^)  166,  it  was  held  that 
though  a  husband  g^ves  notice  that  he 
will  not  pay  the  debts  of  his  wife,  who  is 
living  separate  from  him,  yet  if  the 
articles  are  necessaries,  suitable  to  her 
state  and  condition,  he  is  bound  to  pay 
for  them  after  her  return  upon  a  recon- 
ciliation. 

But  one  who  has  separated  from  his 
wife  and  has  started  proceedings  for  di- 
vorce is  not  liable  for  necessaries  fur- 
nished her  where  he  has  made  adequate 
provision  for  her  support,  and  has  ad- 
vertised that  he  will  not  be  liable  for 
her  debts.  Allen  v.  Rieder  (1910)  41 
Pa.  Super.  Ct.  534. 

A  notice  inserted  in  a  newspaper  by 
one,  that  he  will  not  be  liable  for  any- 
thing furnished  his  wife,  has  no  effect 

as  to  a  tradesman  not  shown  to  have  had 
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notice  thereof.  W.  &  J.  Sloane  v.  Boyer 
(1905)  95  N.  Y.  Supp.  531;  Walker  v. 
Laighton  (1855)  31  N.  H.  111. 

But  where  a  husband  has  designated 
certain  persons  to  supply  his  wife  with 
necessaries  on  his  account,  one  not  desig- 
nated cannot  recover  for  goods  furnished 
if  it  is  shown  that  a  notice  was  pub- 
lished forbidding  credit,  and  that  the 
newspaper  in  which  such  notice  appears 
was  taken  by  such  person.  Kimball  v. 
Keycs  (1833)  11  Wend.  (N.  Y.)  33. 

And  one  who  furnishes  necessaries  to 
a  wife  who  has  left  her  husband,  with 
knowledge  that  the  husband  has  pub- 
lished a  notice  that  he  will  not  be  liable 
•for  her  debts,  must  show  that  the  wife 
had  good  cause  for  the  separation.  Pool 
V.  Everton  (1858)  5  Jones,  L.  (N.  0.) 
241. 

In  Benjamin  v.  Dockham  (1882)  132 
MiJB.  181,  it  was  held  that  a  husband 
will  not  be  liable  for  milk  furnished  a 
wife  with  a  child  less  than  one  year  old, 
where  furnished  against  the  husband's 
express  notice  not  to  do  so,  in  the  ab- 
sence of  evidence  that  such  living  apart 
is  under  such  circumstances  as  to  give  the 
wife  implied  authority  to  bind  him  by 
contract  for  necessaries. 

But,  in  a  subsequent  action  in  (1883) 
134  Mass.  418,  the  proof  having  been 
adduced  that  the  wife  was  living  apart 
from  her  husband  because  of  his  cruelty, 
he  was  held  liable  although  the  declara* 
tion  was  for  milk  delivered  at  the  hus- 
band's request,  the  court  stating  that 
she  had,  under  the  circumstances,  au- 
thority to  pledge  the  husband's  credit 
even  against  his  will^  and  her  request 
was  his  request. 

VIII,  Burden  of  proving  Uahility, 

The  presumption  is  that  the  husband 
is  not  liable  for  necessaries  furnished  his 
wife,  who  is  living  separate  and  apart 
from  him,  and  so,  one  furnishing  neces- 
saries to  her  has  the  burden  of  proving 
that  the  separation  took  place  under 
such  circumstances  as  will  render  the 
husband  liable.  Johnson  v.  Coleman 
(1915)  13  Ala.  App.  520,  69  So.  318; 
Brinckerhoff  v.  Briggs  (1900)  92  DL 
App.  537;  Bonney  v.  Perham  (1902)  102 
HI.  App.  634;  Cline  v.  Buddemeier 
(1911)  164  ni.  App.  79;  Forrester  v. 
Hurtt  (1907)  18  Haw.  215;  Peaks  v.  May- 
hew  (1901)  94  Me.  571,  48  Atl.  172; 
Beaudette  v.  Martin  (1915)  113  Me. 
310,  93  Atl.  758;  Vusler  v.  Cox  (1891) 
53  N.  J.  L.  616,  22  Atl.  347;  Blowers  v. 
Sturtevant  (1847)  4  Denio  (N.  Y.)  46; 
M'Cutchen  v.  M'Gahay  (1814)  11  Johns. 
(N.  Y.)  281,  6  Am.  Dec.  373;  Robinson 
V.  Litz   (1910)   123  N.  Y.  Supp.  363; 
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Wolf  V.  Schulman  (1904)  46  Misc.  418, 
90  N.  Y.  Supp.  363;  Buxbaum  v.  Mason 
(1906)  48  Misc.  396,  95  N.  Y.  Supp. 
539;  Monahan  v.  Auman  (1909)  39  Pa. 
Super.  Ct.  150;  Hultz  v.  Gibbs  (1870) 
66  Pa.  360;  Morgenroth  v.  Spencer 
(1905)  124  Wis.  564,  102  N.  W.  1086; 
Cliflford  V.  Laton  (1827)  3  Car.  &  P. 
(Bng.)   15,  Moody  &  M.  101. 

And  a  town  which  is  endeavoring  to 
charge  a  husband  with  necessaries  fur- 
nished his  wife,  living  apart  from  him, 
has  the  burden  of  proving  that  her  liv- 
ing apart  is  under  such  circumstances  as 
enable  her  to  use  her  husband's  credit; 
being  in  this  respect  in  no  different  situ- 
ation than  an  individual  who  furnishes 
necessaries.  Sturbridge  v.  Franklin 
(1S93)  160  Masa.  149,  35  N.  E.  669. 

And  where  by  statute  a  husband  is 
not  liable  for  necessaries  furnished  his 
wife  when  they  are  living  apart,  except 
where  the  separation  is  due  to  his  fault, 
or  where  it  is  by  agreement,  and  the 
wife  is  without  means  of  her  own,  the 
tradesmen  must  show  that  the  wife  has 
no  separate  estate,  and  that  the  husband 
was  not  justified  in  leaving  her;  proof 
that  he  was  not  furnishing  her  with 
money  being  insufficient.  Decker  v. 
Moyer  (1910)  121  N.  Y.  Supp.  630. 

And  the  fact  that  one  furnishing  the 
articles  had  no  knowledge  that  the  wife 
was  living  separate  from  her  husband 
will  not  relieve  him  from  the  burden  of 
proof.  Vusler  v.  Cox  (1891)  53  N.  J. 
L.  616,  22  Atl.  347. 

But  it  has  been  held  that  where  the 
wife  resides  separate  from  her  husband, 
proof  of  her  marriage  with  him  and  that 
the  articles  furnished  were  necessary 
for  her  support  will  constitute  prima 
facie  evidence  of  the  liability  of  the  hus- 
band and  of  his  promise  to  pay,  and  the 
burden  of  proof  rests  upon  the  husband 
to  show  that  her  separation  and  want  of 
means  of  support  are  through  no  fault 
on  his  part.  Rumney  v.  Keyes  (1835) 
7  N.  H.  571. 

Also  it  has  been  held  that  the  hus- 
band has  the  burden  of  showing  that 
tradesmen  had  notice  that  the  wife,  liv- 
ing apart  from  him  by  mutual  consent, 
had  separate  maintenance.  Bawlyns  v. 
Vandyke  (1801)  3  Esp.  (Eng.)  250. 

One  furnishing  necessaries  to  a  wife 
living  apart  from  her  husband  has  the 
burden  of  proving  that  the  husband  dis- 
regarded or  disobeyed  his  legal  duty  to 
furnish  them.  Bonney  v.  Perham  (1902) 
102  DL  App.  634;  Lee  v.  Mead  (1881) 
9  Mo.  App.  597;  S.  E.  Olson  Co.  v. 
Youngquist  (1898)  72  Minn.  432,  75  N. 
W.  727;  Robinson  v.  Litz  (1910)  123  N. 

Y.  Supp.  363;  Farquharson  v.  Brokaw 
L.R.A.1917A. 


,  (1910)   67  Misc.  277,  124  N.  Y.  Supp. 

•  476,  affirmed  without  opinion  in  (1910) 

142  App.  Div.  898,  126  N.  Y.  Suw>.  1128. 

And  where  a  husband  professes  to 
provide  for  his  wife,  who  lives  apart 
from  him,  it  is  incumbent  upon  a  party 
who  has  been  expressly  forbidden  to  give 
credit  to  her,  in  order  to  render  the  hus- 
band liable  for  subsequent  supplies,  to 
show  affinnatively  and  clearly  that  the 
husband  did  not  supply  her  with  neces- 
saries suitable  to  her  condition.  Mott  v. 
Comstock  (1832)  8  Wend.  (N.  Y.)  544. 

Where  a  husband  and  wife  live  apart 
by  mutual  consent,  the  husband  making 
an  allowance  for  support,  the  tradesmen 
have  the  burden  of  proving  that  such  al- 
lowance is  insufficient.  Johnston  v. 
Sumner  (1858)  3  Hurlst.  &  N.  261,  157 
Eng.  Reprint,  469,  4  Jur.  N.  S.  462,  27 
L.  J.  Exch.  N.  S.  341,  6  Week.  Rep.  574; 
Bloomingdale  v.  Brinckerhoff  (1892)  2 
Misc.  49,  20  N.  Y.  Supp.  868. 

Also  that  the  goods  furnished  were 
necessary.  Bloomingdale  v.  Brincker- 
hoff (N.  Y.)  supra. 

But  in  Rumney  v.  Keyes  (1835)  7  N. 
H.  571,  and  Tebbets  v.  Hapgood  (1857) 
34  N.  H.  420,  it  was  held  that  the  mar- 
riage being  proved,  and  that  articles  fur- 
nished were  necessaries,  the  husband  has 
the  burden  of  proving  that  he  had  made 
suitable  provision  for  his  wife. 

IX,  Effect  of  agreetnent  by  husband  to 

pay. 

A  husband  will  be  liable  for  necessa- 
ries furnished  his  wife,  living  apart  from 
him,  where  he  subsequently  promised  to 
pay  for  them.  Frost  v.  Willis  (1841)  13 
Vt.  292;  Allen  v.  Aldrich  (1864)  29  N. 
H.  63;  Shreve  v.  Dulany  (1808)  1 
Cranch,  C.  C.  499,  Fed.  Cas.  No.  12,817. 

And  this  although  he  may  have  allowed 
her  a  separate  maintenance.  Shreve  v. 
Dulany  (Fed.)  supra. 

And  the  fact  that  the  promise  to  pay 
was  induced  by  the  wife^s  deception  will 
not  relieve  him  from  liability  if  the  par- 
ty furnishing  the  goods  was  not  party  to 
such  deception.  Allen  v.  Aldrich  (1854) 
29  N.  H.  63. 

And  an  implied  ratification  of  a  wife's 
debt  for  necessaries  will  make  the  hus- 
band, who  has  deserted  her,  liable  tliere- 
for.  .Tenner  v.  Hill  (1858)  1  Post.  &  F. 
(Eng.)  269, 

But  statements  made  by  a  husband 
should  not  be  held  conclusive  as  an  as- 
sumption of  liability  for  necessaries  fur- 
nished his  wife,  living  apart  without 
reasonable  or  just  cause,  where  they  were 
made  under  a  mistaken  belief  as  to  lia- 
bility, induced  by  the  tradesmen.  Brown 
V.  Mudgett  (1868)  40  Vt.  68.     J.  H.  B. 
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MISSISSIPPI   SVPREMK   COURT. 
(In  Banc.) 

L.  T.  VENTRESS   et  al.,  Appt*., 

V. 

D.  H.   WALLACE.  Receiver  of  CitKcens' 

Bank. 

(—  Mis8.  — ,  71  So.  636.) 

Pleading  ^  supplemental  bill  —  aban- 
donment of  original  bill. 

1.  The  original  bill  is  not  abandoned  by 
the  filing  of  a  supplement  wliich  asks  that 
it  be  taken  ae  and  for  an  amended  and  Rup- 
plemental  bill»  and  as  part  of  the  original 
bin,  and  that  relief  be  granted  upon  this 
bill  along  with  the  original  one. 

For  other  cases,  see  Pleading,  L  o,  in  Dig, 
1-52  N.  8. 

Receiver  •-  insolvent  bank  -^  riglit   to 
recover  assets. 

2.  The  receiver  of  an  insolvent  bank  may 
maintain  an  action  to  liold  tlic  directors 
liable  for  losfies  caused  by  their  negligence, 
although  the  caption  of  the  bill  states  that 
he  18  suing  for  the  benefit  of  all  creditors 
of  the  bank. 

For  other  cases,  see  Receivers,  IV.  in  Dig. 
1-6^  X.  8. 

Kquity  —  Jurisdiction  —  action  against 
bank  directors. 

3.  Kquity  has  jurisdiction  of  an  action  by 
a  receiver  of  an  insolvent  bank  to  compel 
its  directors  to  account  for  losses  caused 
by  their  negligent  management  of  the  con- 
cern. 

For  other  cases,  see  Equity,  /.  a,  in  Dig. 

i-m  y.  8. 

Descent  and  distribution  —  suit  against 
heirs  —  tort  of  ancestor. 

4.  Where  creditors  may  secure  adminis- 
tration upon  the  estate  of  thoir  deceased 
debtor,  a  receiver  of  an  insolvent  bank  can- 
not maintain  an  action  against  the  heirs 
of  a  deceased  din^tor  to  recover  for  losses 
caused  by  his  negligent  management  of  the 
affairs  of  the  bank. 

For  other  ca^es,  see  Descent  and  Distrihu- 
tioft,  in.  in  Dig.  1-52  N.  8. 

Lilntitatlon  of  action  ^  action  for  fail- 
ure to  and  it  books  of  bank  •—  ivlien 

arises. 

5.  A  cause  of  action  against  directors  of 
a  bank  for  losses  due  to  defalcation  of  the 
cashier,  because  of  their  neglect,  continued 
over  a  long  period  of  years,  in  failing  to 
audit  the  books  of  the  bank,  docs  not  arise 
until  their  negligent  conduct  is  discovered. 
For  other  cases,  see  Limitation  of  Actions, 

II.  f,  in  Dig.  1-52  N.  8. 


A 


(February    21,    1016.) 

PPEAL  by  defendants  from  a  decree  of 
the    Chancery     Court    for     Wilkinson 


Xote.  —  As     to      limitation     of    actions 
against  directors   of   corporation   for   mal- 
feasance or  nonl^asance,  see  annotation  fol- 
lowing this  case,  post,  980. 
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I  County  overruling  their  separate  demurrers 
to  the  amended  and  supplemental  complaint 
filed  to  hold  them  liable  as  officers  and 
directors  for  alleged  negligence  in  the  ad- 
ministration of  the  affairs  of  the  insolvent 
bank.    Affirmed  in  part. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Green  &  Green  and  Ackland 
H.  Jones,  for  appellants: 

The  remedy  at  law  is  clear,  adequate, 
complete,  and  exclusive,  and  equity  has  no 
jurisdiction. 

Freeman  v.  Winchester,  10  Smedes  &  M. 
577:  15  Ene.  PI.  &  Pr.  654,  655:  Smith  v. 
Brittenham,  109  111.  540:  Kitchins  v.  Har- 
rail,  54  Misc.  474;  Cumberland  Teleph.  & 
Teleg.  Gc.  v.  Williamson,  101  Miss.  1,  57 
So.  559;  Scottish  Union  &  Xat.  Ins.  Co. 
v.  Warren-Gee  Lumber  Co.  103  Miss.  816, 
60  So.  1010;  Avery  v.  McClure,  94  Miss. 
172,  22  L.R.A.(N.S.)  256,  47  So.  001,  10 
Ann.  Cas.  134;  Jones  v.  Jones,  79  Mie«^. 
261,  80  8o.  651;  1  Cook,  Corp.  §  218:  3 
Cook,  Corp.  6th  ed.  §  701 ;  11  Am.  &  Eng. 
Ene.  Law,  2d  ed.  175;  Mathews  v.  Mobile 
Mut.  Ins.  Co.  75  Ala.  85. 

The  bill  shows  no  right  of  action  in  com- 
plainant, as  receiver,  for  the  use  of  cred- 
itors. 

Freeman  v.  Winchester,  10  Smedes  &  AF. 
577;  Ivitchins  v.  Harrall,  54  Miss.  474;  15 
Ene.  PI.  &:  Pr.  664,  665;  1  Cook,  Corp.  § 
218;  Ellis  V.  II.  P.  Gates  Mei-cantile  Co. 
103  Miss.  560,  43  L.R.A.(N.S.)  982,  60 
So.  649,  Ann.  Cas.  1915B,  526:  Kansas  City, 
M,  &  B.  R.  Co.  V.  Cantrell,  70  Miss.  320,  12 
So.  344;  Waters  v.  Mobile  k  O.  R.  Co.  74 
Miss.  539,  21  So.  240,  1  Am.  Neg.  Rep.  284; 
Jones  v.  Kansas  ("ity,  M.  &  B.  R.  Co.  75 
Miss.  913,  23  So.  647^. 

Section  147  of  the  Constitution  does  not 
preclude  reversal  on  the  ground  of  jurisdic- 
tion. 

Scottish  Union  &  Kat.  Ins.  Co.  v.  Warren- 
Gee  Luml>er  Co.  103  Miss.  820,  60  So.  1010. 

'I he  bill  8tat€»»  no  cause  of  action:  es- 
pecially none  in   the  complainant  receiver. 

Chicago,  St.  L.  &.  N.  0.  R.  Co.  v.  Scnrr, 
59  Miss.  461,  42  Am.  Rep.  373;  Mann's  Mer- 
cantile Co.  v.  Smith,  107  Miss.  16,  64  So. 
929;  Avery  v.  McClure,  94  Miss,  172,  22 
L,R.A.(N.S.)  256,  47  So.  901,  19  Ann.  Cas. 
134;  Brigps  v.  Spaulding,  141  IJ.  S.  147,  35 
L.  ed.  660,  11  Sup.  Ct.  Rep.  024;  Mason 
V.  Moore,  73  Ohio  St.  275,  4  L.R.A.(N.S.) 
597,  76  N.  E.  932,  4  Ann.  Cas.  240;  Knowcr 
V.  Haines,  31  Fed.  513:  Kraft-Ifolmes  Gro- 
cery Co.  V.  Crow,  36  Mo.  App.  288:  Piscat- 
aqua  F.  &  M.  Ins.  Co.  v.  Hill,  60  Me.  182; 
Mitchell  V.  Bank  of  Indianola,  98  Miss. 
668,  54  So.  87:  Eyrich  v.  Capital  State 
Bank,  67  Miss.  61,  6  So.  615;  Utley  v.  Hill, 
155  Mo.  232,  49  L.R.A.  323,  78  Am.  St. 
Rep.  569,  5,)  S.  W.  1601:   ZInn  v.  Mendel. 
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9   W.    Va.    580;    Smith   ▼.   Kurd,    12    Met. 

371,  4G.Am.  Dec.  690;  Howe  v.  Barney,  46 
I'ed.  668;  Craig  v.  Gregg,  83  Pa.  19:  Allen 
V.  Curtis,  20  Conn.  456;  Kvans  v.  Brandon, 
53  Tex.  oQ',  {Smith  v.  Poor,  40  Me.  415,  63 
Am.  Dec.  672;  Fusz  v.  Spaunhorst,  67  Mo. 
256;  Utley  v.  Hill,  155  Mo.  232,  19  L.R.A. 
323,  78  Am.  St.  Rep.  569,  i)i>  H.  VV.  1091; 
Wallace  v.  Lincoln  Sav.  Bank,  89  Tenii. 
630,  24  Am.  St.  Rep.  625,  15  S.  W.  448; 
21  Am.  &  Kng.  Enc.  Law,  2d  ed.  880-882; 
Deader! ck  v.  Bank  of  Commerce,  100  Tenn. 
457,  45  S.  W.  786;  Force  v.  Age-Herald 
Co.  136  Ala.  278,  33  So.  866;  Frost  Mfg. 
Co.  V.  Foster,  76  Iowa,  535,  41  N.  W.  212; 
Thomp.  Corp.  2d  ed.  §  1297;  Swentzcl  y. 
Penn  Bank,  147  Pa.  140,  15  L.R.A.  305,  30 
Am.  St.  Rep.  718,  23  Atl.  405;  Spering's  Ap- 
peal, 71  Pa.  11,  10  Am.  Rep.  684;  Maisch 
V.  Savings  Fund,  5  Phila.  30;  Williams  v. 
Brady,  221  Fed.  118;  Ellis  v.  H.  P.  Gates 
Mercantile  Co.  103  Miss.  560,  43  L.R.A. 
(X.S.)  982,  60  So.  649,  Ann.  Cas.  191 5B, 
526;  Warner  v.  Penoyer,  82  Fed.  181,  44 
L.R.A.  761,  33  C.  C.  A.  222,  61  U.  S.  App. 

372,  91  Fed.  587;  1  Bowles,  Bkg.  p.  284. 
Directors  of  a  corporation  are  not  liable 

for  the  mismanagement,  frauds,  or  defalca- 
tions of  the  subordinate  officers,  including 
the  cashier. 

Thomp.  Corp.  2d  ed.  §  1280;  I^wis  v. 
Montgomery,  145  111.  31,  33  N.  E.  880; 
Savings  Bank  v.  Caperton,  87  Ky.  306,  12 
Am.  St.  Rep.  488,  8  S.  W.  885:'  Chick  v. 
Fuller,  51  C.  C.  A.  048,  114  Fed.  22;  Briggs 
V.  Spaulding,  141  U.  S.  132,  35  L.  ed.  662, 
11  Sup.  Ct.  Rep.  924;  Warner  v.  Penoyer, 
82  Fed.  181,  44  L.R.A.  761.  .33  C.  C.  A.  221, 
61  U.  S.  App.  372,  91  Fed.  587 :  :Movius  v. 
Lee,  30  Fed.  307;  1  Bolles,  Bkg.  264,  265; 
Rankin  v.  Cooper,  149  Fed.  1010. 

The  allegations  of  the  bill  are  vague  and 
uncertain,  and  conclusions  of  the  pleader; 
and  no  specific  act  or  acts  of  wanton,  wil- 
ful, and  gross  negligence,  or  any  legal  or 
equitable  liability  to  complainant  for  cred- 
itors, is  averred. 

6  Enc.  PI.  &  Pr.  396;  Spears  v.  Cheatham, 
44  Miss.  71;  Jones  v.  Rogers,  85  Miss.  839, 
38  So.  742;  Perkins  v.  Sanders,  56  Miss. 
737;  J^IcCerrin  v.  Alabama  &  V.  R.  Co.  72 
Miss.  1013,  18  So.  420:  3  Cook,  Corp.  6tli 
ed.  701:  Southern  R.  Co.  v.  Free,  95  Miss. 
739,  50  So.  442;  12  Enc.  PI.  &  Pr.  1033. 

There  can  be  no  liability  of  the  <lire<'tors 
for  acts  prior  to  the  extension  of  credit  by 
the  creditors. 

Thomp.  Liability  of  Officers,  430;  Wilson 
V.  Stevens,  129  Ala.  630,  87  Am.  St.  Rep. 
86,  29  So.  678.  . 

There  is  no  liability  for  the  alleged  viola- 
tion of  §  262,  Code  of  1906,  providing  for 
holding  of  meetings  and  making  investiga- 
tions as  to  the  affairs  of  the  bank. 
L.R.A. 191 7  A. 


Mann's  l^Iercantile  CX>.  v.  Smith,  107  Mias. 
16,  64  So.  929;  Avery  v.  McClure,  94  Miss. 
172,  22  L.R.A.(N.S.)  256,  47  So.  901,  19 
Ann.  Caa.  134;  McClenden  v.  Whitten,  95 
Miss.  124,  48  So.  964;  Sells  v.  Rosedale 
Grocery   &   Commission   Co.   72   Miss.   605, 

17  So.  236;  Lewis  v.  Montgomery,  145  111. 
31,  33  X.  E.  880;  Victory  Webb  Printing 
&  Folding  Mach.  Mfg.  Co.  v.  Beecher,  26 
Hun,  52,  97  X.  Y.  t55l :  Edwards  Hinea 
Lumber  Co.  v.  Marquardt,  —  Iowa,  — ,117 
N.  W.  666;  Knox  v.  Baldwin,  80  N.  Y.  610; 
Union  Iron  Co.  v.  Pierce,  4  Biss,  327,  Fed. 
Cas.  No.  14,307;  State  Sav.  Bank  v.  John- 
son, 18  Mont.  440,  33  L.R.A.  552,  56  Am. 
St.  Rep.  591,  45  Pac.  662;  International 
Paper  Co.  v.  Gazette  Co.  182  Mass.  578, 
66  N.  E.  636;  Mitchell  v.  Hotchkiss,  48 
Conn.  18,  40  Am.  Rep.  146;  Colorado  Fuel 
&  Iron  Co.  V.  Lenhart,  6  Colo.  App.  511,  41 
Pac.  834:  Sturges  v.  Burton,  8  Ohio  St. 
215,  72  Am.  Dec.  582;  Gregory  v.  German 
Bank,  3  Colo.  332,  25  Am.  Rep.'^760;  Lawler 
V.  Burt,  7  Ohio  St.  340;  Larseu  v.  James. 
1  Colo.  App.  313,  29  Pac.  183;  Merchants' 
Bank  v.  Bliss,  35  N.  Y.  412;  Moies  v. 
Sprague,  9  R.  1.  541 ;  Whitney  Arms  CJo.  v. 
Barlow,  68  N.  Y.  34;  Derrickson  v.  Smith, 
27  N.  J.  L.  160:  Chase  v.  Curtis,  113  U.  S. 
452,  28  L.  ed.  1038,  5  Sup.  Ct.  Rep.  554; 
Lowry  v.  Inmnn,  46  X.  Y.  119:  Pollard  v. 
Bailey,  20  Wall.  520,  22  L.  ed.  376;  Knoop 
V.  Blaffer,  39  La.  Ann.  23,  6  So.  9;  Jcssee 
V.  Do  Shong,  —  Tex.  Civ.  App.  — ,  105  S. 
W.  1013;  Hogue  v.  Capital  Xat.  Bank,  47 
Xeb.  929,  66  X.  W.  1036;  Klei-kner  v. 
Turk,  45  Neb.  191,  63  N.  VV.  469;  First 
Nat,  Bank  v.  Price,  33  Md.  487,  3  Am.  Rep. 
204,  13  Mor.  Min.  Rep.  485;  Eastman  v. 
Clackamas  County,  32  Fed.  33;  Patterson 
V.  Thompson,  80  Fed.  85;  Breitung  v.  Lind- 
auer,  37  Mich.  217;  Anderson  v.  Byrnes, 
122  Cal.  272,  54  Pac.  821;  Cooley,  Const. 
Lim.  4th  ed.  p.  445,  note;  Irvine  v.  Mc- 
Keon,  23  Cal.  472;  Davidson  v.  Witthaus, 
106  App.  Div.  186,  94  X.  Y.  Supp.  428. 

The  Statute  of  Limitations  applicable 
to  penalties  or  forfeitures  ai^pliet*. 

McClenden  v.  Whitten,  95  Miss.  124,  48 
So.  964;  Knoop  v.  Blaffer,  39  La.  Ann.  23, 
6  So.  9;  La  r sen  v.  Jones,  1  Colo.  App.  313, 
29   Puc.  183:    State  Sav.  Bank  v.  Johnson, 

18  Mont.  440,  33  L.R.A.  552,  56  Am.  St. 
Rep.  591,  45  Pac.  602:  Patterson  v.  Wade, 
53  C.  C.  A.  1,  115  Fed.  770;  Knox  v.  Bald- 
win, 80  X.  Y.  610;  Colorado  Fuel  &  Iron 
Co.  v.  Lenhart,  6  Colo.  App.  511,  41  Pac. 
834;  Gregory  v.  German  Bank,  3  Colo. 
332,  25  Am.  Rep.  760;  Patterson  v.  .Thomp- 
son, 86  Fed.  85;  Sturges  v.  Burton,  8  Ohio 
St.  215,  72  Am.  Dec.  582;  2  Thomp.  Corp. 
§  1360. 

Messrs.  Bramlette  S^  Brainlette  also 
for  appellants. 
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MeBsrs.  J.  McC.  Martin  and  Wntkin^  A 
Watklns,  for  appellee: 

The  receiver  had  the  right  to  rt»j)re8ent 
the  bank  and  t<»  bring  an  action  which  the 
bank  itself  might  have  brought. 

Freeman  v.  Winchester,  10  Smedes  &  M. 
577;  Kretchmar  y.  Stone,  90  Misa.  376,  43 
So.  177;  Bank  of  Gloster  v.  Hindman,  9«5 
Miss.  742,  50  So.  65,  Ann.  Cas.  lOl^A,  23; 
Kenjamin  t.  'Staples,  93  Miss.  507,  47  So. 
425;  Thomp.  Corp.  8  1316. 

A  court  of  equity  has  jurisdiction  of  this 
controversy. 

Tliomp.  Corp.  §  1215;  Emerson  v.  Gaither, 
103  Md.  564,  8  L.R.A.(N.S.)  738,  64  Atl. 
26,  7  Ann.  Cas.  1114;  Briggs  v.  Spaulding, 
141  U.  8.  132,  35  L.  ed.  662,  11  Sup,  Gt. 
Rep.  924;  Robinson  v.  Hull,  12  C.  C.  A. 
674,  25  U.  S.  App.  48,  '63  Fed.  222; 
Hodges  V.  Now  England  Screw  Co.  1  R.  I. 
312,  53  Am.  Dec.  624;  Citizens'  Loan  Asso. 
V.  Lyon,  29  N.  J.  Eq.  110;  Citizens'  Bldg. 
Loan  &  8av.  Asso.  v.  Coriell,  34  N.  J.  Eq. 
383;  Williams  v.  McKay,  40  N.  J.  Eq.  180, 
53  Am.  Rep.  775;  King  v.  Wooldridge,  78 
Miss.  170,  28  So.  824;  Ijove  Mfg.  Co.  y. 
Queen  City  Mfg.  Co.  74  Miss.  290,  21  So. 
146:  Wolfe  V.  Simmons,  75  Miss.  540,  23 
So.  586;  Millsaps  v.  Chapman,  76  Miss. 
042,  71  Am.  St.  Rep.  547,  26  So.  369;  Brent 
V.  B.  E.  Brister  Sawmill  Co.  103  Miss.  876, 
43  L.R.A.(N.S.)  720,  60  So.  1018,  Ann. 
Cas.  19J5B,  576;  Ellis  v.  H.  P.  Gates  Mer- 
cantile Co.  103  Miss.  560,  43  L.R.A.(N.S.) 
082,  60  So.  649,  Ann.  Ca's.  1915B,  526; 
Slory,  Eq.  Jur.  §  964;  28  Am.  &  Eng.  Enc. 
Law|  2d  ed.  58;  Cook,  Corp.  5th  ed.  §  648; 
Bosworth  V.  Allen,  168  N.  Y.  157,  65  L.R.A. 
751,  85  Am.  St.  Rep.  667,  61  N.  E.  163; 
Fidelity  &  D.  Co.  v.  Wilkinson  County,  106 
:Miss.  654,  64  So.  457,  Ann.  Cas.  1916B, 
1248;  16  Cyc.  41,  note  64;  Irwin  v.  Lewis, 
50  Miss.  363;  Barnes  Y.  Lloyd,  1  How. 
(Miss.)  584;  Cameron  v.  Cameron,  82  Ala. 
302,  3  So.  148;  Vansyckle  v.  Richardson,  18 
111.  171;  Williams  v.  Ewing,  31  Ark.  229; 
Hall  Y.  ^klartin,  46  N.  H.  337;  Cutright  y. 
Stanford,  81  HI.  240;  Vanmeter  v.  Love, 
33  111.  260;  Bank  of  Mississippi  y.  Duncan, 
52  Miss.  740;  Georgia  P.  R.  Co.  v.  Brooks, 
66  Miss.  583,  6  So.  467;  Eyrich  v.  Capital 
State  Bank,  67  Miss.  60,  6  So.  615;  Buie 
V.  Pollock,  55  Miss.  309;  Woods  v.  Riley,  72 
Miss.  73,  18  So.  384;  Atkinson  y.  Felder, 
78  Miss.  83,  29  So.  767. 

A  director  of  a  bank  is  required,  in  the 
performance  of  his  duties,  to  use  the  same 
care  which  a  reasonably  prudent  business 
man  would  bring  to  bear  in  managing  his 
own  business. 

2  Thomp.  Corp.  2d  ed.  chap.  46;  10  Cyc. 
830;  Bank  of  Mutual  Redemption  y.  Hill, 
56  Me.  385,  96  Am.  Dec.  470;  Delano  Y. 
Case,  121  111.  247,  2  Am.  St.  Rep.  81,  12 
L.R.A.1917A. 


N.  E.  676;  Hun  y.  Cary,  82  X.  Y.  65,  37 
Am.  Rep.  546;  Marshall  v.  Farmers'  ft  M. 
Sav.  Bank,  85  Va.  676,  2  L.R.A.  534,  17 
Am.  St.  Rep.  84,  8  S.  E.  586;  Union  Nat. 
Bank  v.  Hill,  148  Mo.  380,  71  Am.  St.  Rep. 
615,  49  S.  \y.  1012;  Warren  v.  Robi«on,  10 
Utah,  289,  75  Am.  St.  Rep.  742.  57  Pac. 
287;  Commercial  Bank  v.  Chattield,  121 
Mich.  641,  80  N.  W.  712;  Horn  Silver  Min. 
Co.  V.  Ryan,  42  Minn.  196,  44  N.  \\\  56; 
Ackerman  y.  Halsey,  .37  N.  J.  Eq.  356; 
Vance  y.  Phcpnix  Ins.  Co.  4  Lea,  385. 

Lack  of  reasonable  and  ordinary  care  on 
the  part  of  a  director  is  gross  negligence 
for  which  he  is  liable. 

Bosworth  V.  Allen,  168  N.  Y.  157,  65 
L.R.A,  751,  85  Am.  St.  Rep.  667,  61  N.  E. 
163;  Hun  v.  Cary,  82  N.  Y.  66,  37  Am.  Rep. 
646;  21  Am.  &  Eng.  Enc.  I^w,  874. 

If  any  statute  of  limitations  applied  at 
all,  the  ten-year  statute  would  apply  to 
trusts  of  this  character. 

Patton  Y.  Pinkston,  86  Miss.  651,  38  So. 
500;  Thomp.  Corp.  $  1318. 

Stevens,  J.,  delivered  the  opinion  of  the 
court : 

Appellants  appeal  from  a  decree  overrul- 
ing their  separate  demurrers  to  the  amend- 
ed and  supplemental  bill  of  complaint  ex- 
hibited against  them  by  D.  H.  W'allace,  duly 
qtiali6ed  receiver  of  the  Citizens*  Bank  of 
Wilkinson  county.  There  was  an  original 
bill,  to  which  was  interposed  a  demurrer. 
Thereafter  the  amended  and  supplemental 
bill  was  filed,  and  separate  demurrers  were 
exhibited  thereto,  considered  by  the  court, 
and  overruled.  The  originAi  bill  avers  in 
detail  the  appointment  of  ivceiver,  the  in- 
solvency of  the  bank,  and  the  administra- 
tion of  the  bank's  assets  under  the  super- 
vision of  the  court.  The  bill  further 
charges  that  the  directors  and  offiwrs  of  the 
bank  were  guilty  of  wilful,  wanton,  and 
gross  negligence  in  the  management  and 
supervision  of  the  affairs  and  business  of 
the  bank;  that  they  employed  a  cashier, 
and  intrusted  to  him  the  work  and  respon- 
sibility, not  only  of  cashier,  hut  of  book- 
keeper, correspondent,  and  general  manager 
of  the  bank,  with  full  control  and  pos- 
session of  the  funds,  securities,  and  prop* 
erty  of  the  bank;  that  the  cashier  kept  all 
the  accoimts,  handled  all  moneys,  and  from 
time  to  time  juggled  the  accounts,  misused 
and  appropriated  the  funds  of  the  bank, 
and  became  a  pronounced  defaulter;  that 
after  the  discoYeiy  by  mere  accident  that 
the  cashier  had  inisused  and  mismanaged 
the  assets  of  the  institution,  a  liquidator 
was  selected,  and  an  audit  company  was 
employed  to  examine  into  the  affairs  and 
true  condition  of  the  bank,  and  that  this 
company  made  its  report  to  the  directors, 
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Bubmilting,  among  other  things,  the  follow- 
ing:  "While  pointing  out,  however,  that 
had  any  examination  of  the  books  ever  been 
made  previous  to  the  date  of  January,  1913, 
the  defalcations  and  irregularities  would 
most  certain! V  have  been  dinclosed,  and 
probably  would  not  liave  amounted  to  such 
a  large  figure  as  is  now  the  case." 

The  bill  further  charges  that  during  all 
of    the    nine   years    in   which    the    cashier 
served,  no  examination  or  audit  of  the  books 
and  affairs  was  ever  had  or  made  by  any- 
one whatever;   that  the  directors  accepted 
the  cashier's  reports  and  statements  in  ref- 
erence to  what  the  books  showed,  or  as  to 
the  condition  of  the  bank;  that  the  charter 
and  by-laws  of  the  bank  required  an  exami* 
nation  or  inspection  from  month  to  month, 
but  none  was  ever  made  or  ordered  by  the 
directors;    that   they   failed   to   appoint    a 
finance  or  other  committee  to  audit  or  ex- 
amine the  affairs  of  the  bank,  and  accord- 
ingly  no   examination   or   audit   was   ever 
made;  that  the  directors  failed  to  use  ordi- 
nary care  in  the  management,  failed  to  keep 
informed,  and  violated  every  duty  imposed 
upon  them  by  and  as  an  incident  to  their 
office  of  director;  that  the  law  required  the 
board  to  hold  regular  meetings  and  keep  an 
accurate  and  complete   record  of   all   pro- 
ceedings   had    at    their    said    meetings,    to 
make  personal  inspection  of  the  bank's  af- 
fairs and  books   in  January,  April,  July, 
and  October  of  every  year,  and  to  certify 
their  finding  to  the  auditor  of  public  ac- 
counts imder  oath,  and  that  none  of  these 
duties  required  by  law  was  performed  or 
regarded,  but  tliat  all  statements  of  the  con- 
dition of  the  institution  were  prepared  by 
the  said  faithless  cashier  and  accepted  by 
the  directors  as  true  and  correct  without 
verification.     The  bill  sets  out  in   further 
detail    the    obligations   and    duties   of    the 
directors  and  the  alleged  gross  violation  of 
these  duties;  the  appropriation  of  the  funds 
and  securities  of  the  bank  by  the  cashier, 
false  entries  entered  by  the  cashier  on  the 
books,  the  taking  from  the  bank  of  valuable 
notes,  which  the  cashier  had  not  accounted 
for,  and  the  appropriation  thereof  by  the 
cashier.    It  is  charged  that  A.  G.  Shannon, 
J.  H.  Jones,  and  W.  P.  S.  Ventreas  were  di- 
rectors of  the  bank,  along  with  the  other 
living  directors  who  are  named  as  defend- 
ants to  the  bill,  but  that  Mr.  Ventress  de- 
parted   this    life   November    23,    1911,    Mr. 
Jones.  December  10,  1911,  and  Mr.  Shannon, 
December  31,  1912.     The  executrix  of  Mr. 
Jonos  and  the  administrator  of  Mr.  Shan- 
non and  the  heirs  at  law  of  Mr.  Ventress 
are  named  as  defendants  to  the  bill,  no  ad- 
ministration having  been  taken  out  on  the 
estate    of    W.    P.    S.    Ventress,    deceased. 
Claim  was  made  against  the  estates  o£  the 
L.R.A.1917A. 


eald  decedents,  along  witbi  the  living  di- 
rectors, for  losses  of  the  bank  .  occurring 
during  their  lives  and  while  they  were  nem- 
ijera  of  the  board  of  directors,  and  against 
the  surviving  directors  alone  for  losses  oc- 
curring after  the  deatli  of  the  directorti 
mentioned  and  up  to  the  final  suq>eosion  of 
the  bank. 

The  bill  attempts  to  hold  the  heirs  at  law 
of  Mr.  Ventresa  liable  for  all  losses  of  the 
bank  occurring  while  he  was  a  director  to 
the  extent  of  the  value  of  the  real  and  per- 
sonal  property   left  by  Mr.   Ventress   and 
received  by  his  said  heirs.     The  bill  prays 
for  an  accoimting  and  full  adjustment  and 
prorating  of  the  obligations  of  the  several 
defendants  and  their  estates.     The  amend- 
ed and  supplemental  bill  reiterates  many 
of  the  averments  of  the  original  bill,  and 
further  sets  out  in  detail  the  assets  and  lia- 
bilities of   the   bank   and  full   list  of   the 
creditors.     The  amended  bill   charges   that 
a  bond  in  the  sum  of  $10,000  was  given  by 
the  cashier  as  security  for  the  faithful  per- 
formance of  his  duty;  that  under  the  pro- 
visions of  this  bond  it  could   be  renewed 
and  continued  in  force  from  year  to  year; 
that  this  bond  had  been  lost  or  misplaced, 
and  could  not  be  found  among  the  papers 
and   securities  of   the   bank;    that   the  di- 
rectors did  not  examine  or  pay  any  atten- 
tion to  the  l)ond,  and  failed  to  see  that  the 
same   was   properly   renewed,  and   kept    in 
force.    It  is  charged,  further,  that  the  cash- 
ier was  a  defaulter  from  year  to  year  from 
the  time  of  his  appointment,     April,  1904, 
to  1913,  and  the  annual  shortage  is  tabu- 
lated, aggregating  the  total   sum  of  $73,- 
302.05.    The  amended  and  supplemental  bill 
aboimds   in   charges  of  bad  faith  and   bad 
management  on  the  part  of  tlie  cashier  and 
the  groiisest  kind  of  negligence  on  the  part 
of  the  directors.     The  prayer  is  for  an  ac- 
counting,  for   personal   decree   against    the 
living   directors,    and    the    personal    repre- 
sentatives   of    the    two    deceased    directors 
whose  estates  are  being  administered  upon, 
and  a  charge  against  the  property  received 
bv  the  heirs  at  law  of  Mr.  Ventress  from 
his   estate.     The   demurrers,   both   general 
and   special,   submit  every   conceivable  ob- 
jection to  the  bill.    Without  setting  out  in 
detail  the  20  grounds  for  the  general  de- 
murrer and  the  many  grounds  of  the* spe- 
cial demurrer  to  many  paragraphs  of  the 
bill,  we  discuss  the  main  points  of  the  ca»«f 
stressed  by  counsel   for  appeUants   in  oral 
argument. 

It  is  contended  that  after  the  filing  of 
the  amended  and  supplemental  bill  tlu> 
original  bill  is  no  part  of  the  ploadiugn  in 
this  cause.  The  amended  and  supplemental 
bill,  however,  is  asked  by  the  pleader  "to 
be  taken  as  and  for  an  amended  and  supple- 
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mental  bill  of  complaint,  and  as  part  of  his 
original  bill  herein,"  and  that  relief  be 
granted  ''upon  the  final  hearing  of  this  bill 
of  oomplaint,  along  with  complainant's 
original  bill  herein."  Under  the  facts  of 
this  case,  therefore,  we  do  not  take  the 
amended  bill  as  an  abandonment  of  any  of 
the  averments  of  the  original  bill,  but,  as 
indicated  by  the  language  of  the  amended 
bill  itself,  as  supplemental  thereto.  Both 
documents  together  constitute  the  bill  of 
complaint  in  this  case. 

The  right  of  the  receiver  to  maintain  this 
suit  is  earnestly  challenged.  Counsel  for 
appellants  construe  and  term  this  an  ac- 
tion of  the  creditors  of  the  bank,  attempted 
to  \)e  prosecuted  by  and  through  the  re- 
ceiver. This,  however,  is  not  a  creditors* 
suit.  It  is  tri^e  that  the  caption  of  the  bill 
describes  the  complainant  as  ^'suing  herein 
by  order  of  court,  for  benefit  of  all  ci^ditors 
of  said  bank."  The  bill  as  a  whole  shows 
that  this  is  really  and  truly  a  suit  in  equity 
by  the  receiver  for  and  on  behalf  of  the  de- 
funct corporation,  the  affairs  of  which  he 
is  administering  under  the  supervision  of 
the  court.  In  a  sense  the  suit,  if  success- 
ful, will  inure  to  the  benefit  of  creditors. 
But  the  right  of  complaint  to  sue  mutit  not 
be  limited  or  measured  by  the  expression 
referred  to.  The  question  is  not  so  much 
what  the  complainant  calls  himself  an  what 
action  he  in  truth  and  in  fact  stateH.  In 
Morse  on  Banks  and  Banking,  vol.  1,  4th 
ed.  §  129,  it  is  stated  that  **if  liability  of 
a  director  once  accrues  .  .  .  for  .  .  . 
dishonesty,  negligence,  or  incompetency,  the 
claim  of  the  bank  against  liim  Ijecomes  a 
part  of  the  assets  of  the  institution.  An 
assignee,  receiver,  commissioner,  or  other 
party  whomsoever,  who  may  come  into  pos- 
session of  the  property  for  the  purpose  of 
collecting  it  and  distributing  it  among  the 
creditors  and  shareholders,  is  obliged  to-  re- 
gard tlie  rights  of  action  against  such  de- 
linquent directors  as  a  part  of  the  available 
assets." 

Mr.  Thompson,  in  his  excellent  work  on 
Corporations,  vol.  2,  §  1316,  says:  "It  is  now 
practically  everywhere  conceded  that  the  re- 
ceiver succeeds  to  the  title  of  the  corpora- 
tion, and  whatever  rights  it  may  have  as- 
serted against  its  unfaithful  directors  such 
receiver  may  also  enforce  against  them. 
The  jurisdiction  of  courts  of  equity  to  com- 
pel unfaithful  directors  to  account  to  the 
corporation  for  losses  sustained  by  their 
negligence,  frauds,  and  breaches  of  trust 
has  long  been  sustained  both  in  England 
and  in  this  country.  An  order  of  court, 
appointing  a  receiver  of  the  bank  and  au- 
thorizing him  to  take  charge  of  and  reduce 
to  his  possession  all  the  property,  rights, 
credits,  demands,  and  choees  in  action  of 
L.R.A.1917A. 


every  description,  however  arising,  aad  be- 
longing to  the  bank,  and  empowering  him 
to  bring  and  prosecute,  in  his  own  name, 
as  such  receiver,  all  actions  necessary  in  the 
discharge  of  his  duties,  was  held  sufficient 
to  authorize  the  receiver  to  maintain  an 
action  against  the  directors  for  damages  for 
losses  occasioned  by  their  negligence  in  the 
management  of  the  affairs  of  the  bank." 

In  the  case  of  Ellis  v.  H.  P.  Gates  Mer- 
cantile Co.  103  Miss.  560,  43  L.R.A.(N.S.) 
982,  60  So.  049,  Ann.  Cas.  1915B,  526,  which 
was  a  suit  in  equity,  brought  by  a  number 
of  depositors  and  stockholders  against  the 
directors  of  the  Magee  Bank,  one  of  the 
grounds  of  the  demurrer  to  the  bill  sub- 
mitted was  that  ^'the  right  of  action,  if  any 
there  is,  is  in  the  bank,  or  its  receiver,  and 
not  in  complainants;"  and  the  court,  in  its 
opinion,  through  Reed,  J.,  observes  that 
"the  suit  might  have  been  brought  by  the 
bank,  to  which  the  directors,  as  officers  or 
trustees,  were  first  liable.  The  bank,  not 
being  a  going  concern,  and  its  business  be- 
ing under  the  control  and  management  of 
the  receiver  appointed  by  a  court  of  equity 
for  the  purpose  of  collecting  the  assets  and 
winding  up  its  affairs,  could  not  bring  the 
suit;  but  it  would  be  proper  for  the  re- 
ceiver, standing  in  the  place  of  the  bank 
and  administering  its  affairs,  to  bring  the 
suit." 

It  was  s}iown  in  the  Ellis  Case  that  the 
receiver  declined  to  bring  the  suit  in  ques- 
tion. The  instant  case  is  similar  to  the 
case  of  Ellis  v.  H.  P.  Gates  Mercantile  Co. 
and  the  liability  of  the  directors  under  cir- 
cumstances detailed  by  the  bill  now  before 
us  is  settled  and  fixed  beyond  question  by 
the  Ellis  Case.  The  right  of  the  receiver 
to  maintain  this  suit  is  supported  by  au- 
thority, by  reason,  and  by  every  sense  of 
justice.  The  bank,  as  a  going  corporation, 
was  managed  by  its  officers  and  directors, 
the  very  parties  here  sued.  Its  affairs  are 
now  in  liquidation,  and  the  receiver  is  tbe 
party  primarily  privileged  and  charged  with 
the  duty  of  maintaining  this  action. 

It  is  earnestly  contended  that  this  is  an 
action  in  tort,  and  that  the  equity  court  is 
not  the  proper  forum.  The  status  of  di- 
rectors has  been  well  defined  by  text-writers 
and  the  adjudications  of  our  owti  cour(. 
Mr.  Thompson,  vol.  2,  §  1215,  observes  tha^t 
''the  rule  is  thoroughly  embodied  in  the 
general  jurisprudence  of  both  America  and 
England  that  the  status  of  directors  is  such 
that  they  occupy  a  fiduciary  relation  to- 
ward the  corporation  and  its  stockholders, 
and  are  treated  by  courts  of  equity  as 
trustees.  They  are  regarded  as  agents  in- 
trusted with  the  management  of  the  cor- 
poration, for  the  benefit  of  the  stockholders 
collectively,  and  as  occupying  a  fiduciary 
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relation  in  the  aense  that  the  relation  is 
one  of  trust,  and  are  held  to  the  utmoflt 
good  faith  in  their  dealings  with  the  oor> 
poration." 

The  case  of  Emerson  v.  Gaither,  103  Md. 
564,  8  L.R.A.(N.S.)  738,  64  Atl.  26,  7 
Ann.  Gas.  1114,  is  interesting  and  in  point. 
The  note  to  this  case  collates  many  au- 
thorities sustaining  the  jurisdiction  of 
equity  over  suits  by  a  corporation,  or  its 
representative,  againBt  the  directors,  for  the 
very  kind  of  losses  here  complained  of. 
The  opinion,  in  discussing  the  ca«e  of  Cock- 
rill  V.  Cooper,  29  C.  C.  A.  520,  67  U.  S. 
App.  576,  86  Fed.  7,  says:  If  the  receiver 
is  compelled  to  sue  at  law,  numerous  ac- 
tions must  be  brought;  and  "very  likely 
several  separate  actions  would  have  to  be 
brought  against  some  of  the  directors,  to 
comply  strictly  with  the  rules  of  procedure 
at  law  governing  the  joinder  of  parties. 
.  .  .  It  is  also  fair  to  infer  from  what 
is  stated  in  the  bill  that  the  excessive  loans 
therein  complained  of  were  inaugurated  by 
one  set  of  directors,  and  either  continued, 
renewed,  or  enlarged  by  another,  so  that  a 
suit  brought  against  any  one  of  the  direct- 
ors would  probably  involve  an  inquiry  into 
the  proceedings  of  the  board  of  directors, 
and  into  many  of  the  financial  transactions 
of  the  bank  for  the  entire  period  during 
which  its  affairs  are  alleged  to  have  been 
mismanaged." 

The  opinion  in  that  case  further  says: 
"Not  only  can  a  multiplicity  of  actions  be 
prevented  by  a  proceeding  in  equity  to  re- 
dress the  wrongs  complained  of,  which  is  a 
matter  proper  to  be  considered,  but  it  would 
seem  that  complete  justice  to  all  parties 
can  be  thereby  better  assured  than  by  suits 
at  law.  It  would  be  practically  impossible 
for  a  jury  to  properly  dispose  of  all  ques- 
tions raised  by  this  bill,  and  when  the 
fiduciary  relation,  which  tlie  directors  oc- 
cupy to  the  corporation,  is  remembered, 
there  would  seem  to  be  no  reason  why 
courts  of  equity  should  not  have  power  to 
determine  such  controversies,  especially  in 
this  state,  where  the  tendency  is  to  extend, 
rather  than  limit,  the  jurisdiction  of  courts 
of  equity." 

In  the  case  of  Bosworth  v.  Allen,  168  N. 
V.  157,  55  L.R.A.  751,  85  Am.  St.  Rep.  667,- 
61  N.  E.  163,  an  action  by  the  receiver 
against  directors,  the  court  observes: 
**J'xj[uit«ble  jurisdiction  extends  to  all  cul- 
pable acts  and  omissions  of  the  directors  bv 
which  the  pecuniary  interests  of  the  cor- 
poration are  or  may  be  injured." 

The  holding  of  our  own  court  in  the  case 
of  Bront  v.  B.  E.  Brister  Sawmill  Co.  ]03 
Miss.  876,  43  L.R.A.(K.S.)  720,  60  So. 
1018,  Ann.  Cas.  3fll.5B,  576,  and  Ellis  v.  H. 
P.  Gates  Mercantile  Co.  supra,  is  in  per- 
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feet  accord  with  this  view.  Other  authori- 
ties are  collated  by  cotmeel  lor  appellees  in 
their  exhaustive  brief  in  this  case.  The 
rights  and  liabilities  of  the  parties  hereto 
can  best  be  inquired  into  and  adjusted  in 
equity.  The  personal  representatives  of 
I  Mr.  Jones  and  Mr.  Shaatton  are  sued,  and 
their  portion  of  the  liability,  if  any,  must 
be  ascertained  with  due  regard  to  the  bene- 
ficiaries of  those  estates.  Lo^MjeA  occurring 
subsequent  to  the  death  of  either  of  theRe 
directors  could  not,  of  course,  be  claimed 
against  the  estates.  The  ascertainment  of 
all  losses  must  be  determined  as  of  a  cer- 
tain time,  and  this  involves  an  accounting 
and  the  searching-out  facilities  afforded  by 
the  chancery  court. 

The  separate  demurrer  of  Mrs.  W.  G. 
Ventress,  Harriet  Veutress,  Charles  G.  ^'en- 
tress,  and  Margaret  Ventress  should  have 
been  sustained.  The  bill  shows  that  no  ad- 
ministration has  been  had  upon  the  estate 
of  W.  P.  S.  Ventress,  deceased,  and  this  ac- 
tion should  be  prosecuted,  if  at  all,  against 
the  administrator.  Whatever  may  be  the 
rule  in  any  particular  state^  and  aside  from 
a  possible  state  of  facts  justifying  a  suit 
in  equity  by  a  creditor  against  the  heirs  at 
law  without  administration,  the  statute 
lawB  of  our  state  afford  every  creditor  a 
full,  complete,  and  adequate  remedy  at  law. 
The  pvovisions  of  our  Code  place  any  credi- 
tor in  position  to  force  administration,  and 
in  case  the  relatives  do  not  apply  for  ad- 
ministration, entitle  any  interested  creditor 
to  apply  for  letters  of  administration,  or  to 
petition  the  court  to  appoint  the  county 
administrator,  or  the  sheriff,  in  case  there 
is  no  county  administrator.  For  all  this 
coui*t  may  know,  other  creditors  of  Mr. 
Ventress  might  be  interested  in  his  estate 
and  the  proper  administration  thereof.  Our 
court,  in  dealing  with  a  similar  question  in 
the  case  of  Par  tee  v.  Kortrecht,  54  Miss. 
66,  held:  **It  cannot  be  affirmed  that  the 
complainants  are  remediless  except  in  this 
suit,  because  the  ordinary,  regular  method 
of  dealing  with  the  assets  of  a  decedent  is 
open  to  them.  When  a  creditor  has  the 
statutory  right  to  take  the  office  of  ad- 
ministrator, or  to  suggest  that  it  be  con- 
ferred on  the  county  administrator,  and 
neither  the  one  nor  the  other  has  been  done, 
it  is  plain  that  the  ordinary  and  statutory 
method  of  reaching  and  applying  the  assets 
is  open  to  the  party." 

The  right  of  action  in  this  case  is  based 
on  the  alleged  negligence  of  ^Ir.  \'entre88 
in  failing  to  discharge  the  duties  imposed 
upon  him  as  a  director  in  his  lifetime.  It 
is  not  only  necessary,  but  proper,  that  his 
personal  representative  should  be  made  a 
party  defendant,  to  coutest  with  the  com- 
plainant the  essential  question  of  liability. 
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There  cannot  be  said  to  be  any  fixed  obHga- 
tion  natil  the  merite  of  thifl  litigation  are 
inquired  into  by  tiie  oourt,  and  not  only 
the  liability y  but  the  amount  thereof,  Axed 
and  determined. 

It  will  proAt  little  to  diseufls  the  other 
questions  raised  by  the  demurrer.  The  case 
has  been  well  briefed  and  well  argned,  and 
has  had  our  careful  consideration.  We  are 
clearly  of  the  opinion  that  the  bill  states 
a  cause  of  action,  that  the  receiver  has  the 
right  to  sue,  and  that  equity  is  the  proper 
forum.  This  presents  a  case  where  equity 
has  proper  and  original  jurisdiction.  The 
action  of  the  chancellor  in  overrulinjj  the 
demurrer  of  all  tlie  parties  except  the 
heirs  at  law  of  W.  P.  S.  Ventress,  deceased, 
was  correct,  and  to  that  extent  the  decree 
of  the  court  below  is  affirmed.  The  decree, 
in  80  far  as  it  overrules  the  demurrer  of  the 
Ventress  heirs,  should  be  set  aside  and  re- 
versed. The  demurrer  as  to  them  should  be 
sustained,  and  the  bill  dismissed.  The 
cause  will  he  remanded  for  further  pro- 
oeedinffs  in  accordance  with  the  views  here- 
in expressed. 

Affirmed  in  part  and  reversed  in  part. 

A  suggestion  of  error  having  been  filed, 
the  following  additional  opinion  was  handed 
down  May  15,  1916: 

The  suggestion  of  error,  so-called,  is  real- 
ly an  application  for  the  court  to  amend  its 
opinion,  either  by  deciding  the  question  of 
the  Statute  of  Limitations  or  by  expressly 
reserving  judgment  on  this  ground  of  the 
demurrer.  Special  demurrers  M'ere  inter- 
posed to  that  part  of  the  bill  seeking  to  re- 
cover for  losses  occurring  more  than  three 
years  prior  to  the  fliing  of  this  suit.  The 
bill  avers  that  "the  following  table  shows 
his  (the* cashiers)  stealings,  pilfcrings,  and 
defalcations  year  by  year  from  October  16, 
1JM)4,  down  to  January  18,  1013;"  and  un- 
dertakes to  give,  in  a  general  way,  the 
amount  of  losses  for  each  vear.  The  chan- 
cellor  granted  an  appeal  to  settle  the  prin- 
ciples of  the  case,  and  this  appeal  brings  in 
review  the  correctness  of  his  decree  over- 
ruling these  special  demurrers.  'J'o  deter- 
mine and  adjudicate  whether  either  of  the 
Statutes  of  Limitations  can  be  availed  of 
by  the  directors  in  this  case  will  enable  the 
chancellor  confidently  to  apply  the  law  of 
the  case  to  the  facts,  and  may  save  a  great 
deal  of  expense  or  costs,  as  well  as  laljor, 
in  taking  proof  as  to  the  items  which  coun- 
sel for  appellants  contend  are  barred  by  the 
Statute  of  Limitations.  This  point  was  not 
covered  by  the  oral  argument  in  the  case, 
and  for  this  reason,  as  also  because  this 
feature  of  the  case  is  presented  by  special, 
instead  of  general,  demurrers,  our  atten- 
tion was  not  directed  to  it  in  the  prepara- 
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tion  of  the  opinion  heretofore  delivered. 
The  point,  however,  is  covered  by  the  splen- 
did briefs  on  file,  and  we  accordingly  pro- 
ceed with  this  addition  to  our  former  opin- 
ion. 

Counsel  for  appellante  submit  that  the 
breach  of  duty  complained  of  is  based  upon 
an  implied  promise,  and  that  therefore 
$  3090,  Code  of  1906,  would  apply.  Tliey 
contend,  further,  that  if  this  section  does 
not  apply,  then  that  the  six-year  Statute 
of  Limitations  could  certainly  l>e  pleaded. 
While  the  particular  point  now  before  uk 
has  oc<«sloned  much  conflict  in  the  autliori- 
ties,  we  are  persuaded  that  the  application 
of  certain  well-recognired  principles  of 
equity  will  render  tiie  proltlem  easy  of  solu- 
tion. As  ststed  in  the  opinion  aln^ady  de- 
livered, the  amended  bill  of  complaint  in 
this  cause  charges  the  directors  M'ith  the 
grossest  kind  of  m»gligence  and  continuing 
sins  of  omission.  The  gist  of  the  action  is 
for   losses  sustained  bv  the  bank  as  a  re- 

« 

suit  of  many  years  of  mismanagement,  the 
"wilful,  wanton,  and  gross  negligence  in  the 
management  of  the  affairs  of  said  bank.'' 
It  is  laid  to  the  charge  of  these  directors 
that  they  wilfully  failed  to  investigate  the 
books  of  the  institution  or  to  have  the 
afl'airs  of  the  hank  audited,  but  on  the  con- 
trary held  the  institution  out  to  the  trust- 
ing public  as  a  safe  and  solvent  banking  es- 
tablishment, and  **quietly,  negligently,  and 
wilfully  closed  their  eyes''  to  the  tru<»  con- 
dition of  the  bank  and  the  obligati  .i<*  rest- 
ing upon  them  as  managing  agenu  of  the 
corporation.  This  is  a  case  where  the  en- 
tire board  of  directors  is  sued.  During  the 
period  complained  of  they  had  exclusive 
possession  and  control.  It  was  their  busi- 
ness to  make  and  execute  all  necesRsrv  cor- 
porate  contracts,  and  to  direct  the  policy 
of  the  institution.  As  a  part  of  their 
duties,  they  alone  could  detewnine  the  pro- 
priety of  any  suit  at  law  or  equity,  and 
were  alone  charged  with  the  authority  to 
institute  such  suits.  The  demurrer  admits 
as  true  facts  which  convict  the  directors, 
not  so  much  with  being  guilty  of  a  single 
act  that  is  wrong  or  actionable,  such  as  the 
declaration  and  payment  of  an  unlawful 
dividend  or  the  misappropriation  of  a  cer- 
tain fund,  but  of  a  continuing  policy  of  neg- 
ligence that  is  shocking  to  every  sense  of 
justice  and  that  has  wrecked  the  institu- 
tion. While  the  directors  have  had  com- 
plete and  exclusive  control,  the  stockholders 
left  in  their  charge  and  trust  their  several 
investments,  and  depositors  and  creditors 
have  dealt  with  them  in  perfect  good  faith 
and  confidence,  and  so  it  is  that  stockhold- 
ers, depositors,  and  creditors  generally,  in 
the  very  nature  of  things  did  not  knovv,  and 
could  not  know,  the  true  condition  of  the 
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bank  at  any  day  during  the  long  period  of 
time  complained  of,  and  did  not  know,  and 
could  not  know,  that  any  one  of  the  officers 
and  directors  was  failing  to  discharge  the 
usual  and  ordinary  duties  imposed  upon 
him  by  hia  position  of  director. 

It  is  true  that  the  stockholders  have  their 
annual  or  periodic  meeting  for  the  purpose 
of  electing  directors  and  attending  to  any 
other  necessary  ^business  incident  to  a  regu- 
lar shareholder's  meeting,  but  at  these 
meetings  they  looked  to  the  directors,  their 
agents,  for  a  true  and  correct  account  of 
their  stewardship,  and  naturally  accepted 
the  financial  statements  submitted  by  the 
directors.  If,  therefore,  the  directors  have 
continued  from  month  to  month  and  from 
year  to  year  to  neglect  the  duties  imposed 
by  their  office  and  the  statutory  law  of  our 
state,  and  this  continuing  negligence  silent- 
ly but  surely  operates  over  a  long  period 
of  time  and  is  only  brought  to  the  atten- 
tion of  the  creditors  and  shareholders  when 
and  not  until  the  institution  is  hopelessly 
insolvent  and  a  receiver  inquires  into  tlie 
true  status  of  affairs,  how  can  the  guilty 
directors  be  heard  now  to  say  that  time  has 
barred  this  action  against  them?  If  any- 
one had  notice  of  the  negligence  complained 
of,  it  is  these  directors  themselves,  and  they 
are  charged  with  the  responsibility  of  cor- 
recting the  evil.  If  any  suit  is  to  be  brought 
against  any  one  or  more  of  the  directors, 
it  is  this  very  managing  board  of  directors 
who  must  authorize  suit  in  the  name  of  the 
corporation  and  see  that  same  is  success- 
fully prosecuted.  By  their  reliance,  there- 
fore, upon  the  Statute  of  Limitations,  they 
place  themselves  in  the  attitude  of  profit- 
ing by  their  own  w^rongdoing;  and  such 
plea,  if  sustained  by  the  court,  would  sim- 
ply "add  insult  to  injury."  They  now  say 
to  the  receiver  in  this  case:  ''You  cannot 
maintain  this  suit  because  the  same  should 
have  been  filed  within  three  years,  and  cer- 
tainly not  exceeding  six  years  from  the 
time  the  losses  complained  of  occurred.  It 
is  true  that  we  should  have  seen  to  it  that 
this  suit  was  filed,  yet  the  corporation,  as 
a  going  concern,  did  not,  as  a  matter  of 
fact,  sue  us  in  the  time  allowed,  and  we  are 
now  discharged  from  all  liability." 

It  occurs  to  us  that  a  mere  statement  of 
this  contention  is  a  sufficient  answer.  It  is 
a  familiar  principle  of  equity  that  no  one 
should  be  allowed  to  profit  by  his  own 
wrongdoing. 

There  is  another  well-recognized  princi- 
ple of  law  that  should  apply,  Mid  that  is 
the  doctrine  of  concealed  fraud.  How  could 
the  corporation  have  sued  in  this  case  ex- 
cept at  the  initiative  of  its  directorate? 
The  very  board  here  complained  of  has 
either  wilfully  or  negligently  kept  from  the 
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beneficiaries  of  this  estate  all  knowledge  of 
the  wrongs  complained  of,  and  in  the  very 
nature  of  things  this  suit  could  not  have 
been  filed  any  earlier.  Under  the  circum- 
stances it  could  not  be  earlier  known  that 
losses  had  in  fact  occurred.  It  is  only  after 
tike  receiver  is  appointed  and  inquires  into 
its  condition  and  has  a  correct  audit  of  the 
bank's  affairs  made  tliat  the  corporation,  as 
such,  finds  that  any  losses  have  occurred, 
and  that  the  interests  of  the  directors  are 
adverse.  The  confiiet  in  the  authorities  on 
the  question  as  to  what,  if  any,  statute  of 
limitations  is  available  to  directors,  arises 
from  the  varying  views  as  to  whether  di- 
rectors are  trustees  of  an  express  trust.  In 
the  determination  of  the  question  as  ap- 
plied to  the  particular  case  now  before  us, 
it  is  really  unnecessary  for  us  to  determine 
whether  the  directors  of  thi?  bank  were 
trustees  of  an  express  or  an  implied  trust. 
Our  own  court  in  an  early  case  (Payne  v. 
Bullard,  23  Miss.  88,  55  Am.  Dec.  74),  very 
strongly  inclined  to  the  holding  that  di- 
rectors are  trustees,  expressly  holding  that 
the  unpaid  subscription  of  stock  "is  a  con- 
tinuing, subsisting  trust  and  confidenoe,  to 
which  the  statute  of  limitations  has  no  ap- 
plication." The  court  uses  this  further 
language  which,  while  it  may  be  dicta,  is 
yet  suggestive  and  persuasive:  "Test  the 
principle  by  the  converse  state  of  facts. 
Suppose  the  stock  to  be  all  paid;  the  bank 
to  go  on  prosperously;  that  no  dividends 
are  declared,  but  the  whole  is  permitted  to 
accumulate  until  the  charter  is  about  to  ex- 
pire. Then  that  the  stockholders  claim 
their  respective  amounts  of  stock  with  the 
accrued  profits;  but  the  directors  refuse  to 
pay,  and  interpose  the  Statute  of  Limita- 
tions to  that  part  which  is  of  more  than  six 
years'  standing.  No  one  can  believe  that 
the  statute  would  bar  in  such  a  state  of  the 
case  because  of  the  trust  reposed.  There  is 
no  adverse  holding;  the  stockholders  com- 
pose the  corporation.  The  same  principle 
must  govern  this  case." 

We  approve  the  reasoning  in  the  case  of 
National  Bank  v.  Wade  (C.  C.)  84  Fed. 
15,  and  the  decision  of  the  supreme  court 
of  appeals,  holding  in  that  case  that  the 
Statute  of  Limitations  did  not  run  so  long 
as  the  trust  was  active,  and  did  not  begin 
until  the  directors  surrendered  control  over 
the  bank.  Judge  Hanford  in  that  caae 
says:  'The  Statute  of  Limitations  of  this 
state  provides  that  the  right  to  commence 
an  action  upon  a  contract  or  liability,  ex- 
press or  implied,  which  is  not  in  writing, 
and  does  not  arise  out  of  any  written  in- 
strument, is  barred  after  three  years  from 
the  time  the  cause  of  action  accrued.  But 
it  must  be  remembered  that  at  the  time  of 
making  the  loans  which  caused  the  losses 
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complained  of  the  defendants  were  the  man- 
aging officers  of  the  bank.  I  hold  that  in 
cases  of  this  nature  the  Statute  of  Limita- 
tions will  not  begin  to  run  so  long  as  the 
cestui  que  trust  is  under  the  control  or 
influence  of  the  trustee  (2  Perryj  Trusts, 
3d  ed.  §  864,  p.  512;  2  Pom.  £q.  Jur. 
§  1089) ;  and,  as  this  suit  was  commenced 
within  three  years  from  the  time  when  the 
defendants  gave  up  control  of  the  bank  to 
their  successors,  it  is  not  barred  by  the 
Statute  of  Limitations/' 

We  think  the  ruling  that  the  Statute  of 
Limitations  does  not  begin  to  run  in  favor 
of  a  director  in  a  case  of  this  kind  until  he 
surrenders  his  office  is  the  more  reasonable 
and  supported  by  better  authority.  This 
view  of  the  question  was  early  outlined  by 
Mr.  Justice  Sharswood  in  Spering's  Appeal, 
71  Pa.  n,  10  Am.  Rep.  684, — a  decision, 
on  the  whole,  favorai)le  to  directors.  The 
court  in  that  case  said  that,  the  view  an- 
nounced by  tliem  rendered  it  unnecessary 
to  discuss  the  Statute  of  Limitations,  "ex- 
cept in  the  case  of  the  defendants  Church- 
man and  Smith,''  and,  further:  "Upon  the 
point  as  made  in  their  ease,  each  of  them 
having  entirely  ceased  to  be  a  director  more 
than  six  years  before  the  bill  was  originally 
filed,  we  entirely  concur  in  the  opinion  of 
the  chief  justice  in  Churchman's  Case." 

The  question  is  fully  discussed  in  the 
case  of  Ellis  v.  Ward,  137  111.  509,  25  N.  £. 
530,  the  court  emphasizing  the  proposition 
that  the  assets  of  a  corporation  are,  in 
equity,  a  trust  fund,  and.  that  the  directors 
of  a  corporation  are  trustees.  A  part  of 
the  opinion  is  in  the  following  language: 
"Ordinarily,  an  express  trust  is  created  by 
a  deed  or  will ;  but  there  are  many  fiduciary 
relations  established  by  law,  and  regulated 
by  settled  legal  rules  and  principles,  where 
all  the  elements  of  an  express  trust  exist 
and  to  which  the  same  legal  principles  are 
applicable,  and  such  appears  to  be  the  rela- 
tion established  by  law,  between  directors 
and  the  corporation  .  .  .  [citing]  High- 
tower  V.  Thornton,  8  Ga.  486,  52  Am.  Dec. 
412;  Payne  v.  BuUard,  23  Miss.  88,  55  Am. 
Dec.  74;  Curry  v.  Woodward,  53  Ala.  371. 
The  Statute  of  limitations,  therefore,  pre- 
sented no  bar  to  a  recovery  by  ike  .receiver." 

It  is  interesting  to  observe  that  the  court 
cited  with  approval  the  early  case  of  Payne 
▼.  Bullard,  supra,  decided  by  our  own  court, 
and  evidently  oonstrued  the  opinion  as  com- 
mitting our  court  to  this  holding.  The  two 
more  recent  cases  of  Greenfield  Sav.  Bank 
y.  Abergrombie,  211  Mass.  252,  39  L.R.A. 
(N.8.)  173,  97  N.  E.  897,  Ann.  Cas.  1913B, 
420,  and  Brinckerhoff  v.  Roosevelt,  74  C.  0. 
A.  498,  143  Fed.  478,  held  with  much  con- 
fidence that  the  Statute  of  Limitations  does 
not  begin  to  run  until  after  the  cessation  of 
L.R.A.1917A. 


.  the  trust  imposed  upon  directors,  the  cir- 
i  cult  court  of  appeals  making  the  following 
pertinent  observation:  'The  action  is  not 
barred  by  the  Statute  of  Limitations  or  for 
laches,  for  the  reason  that  the  complain- 
ant did  not  discover  the  wrongful  conduct, 
which  is  the  foundation  of  the  action,  until 
a  few  months  prior  to  its  commencement. 
Directors  are  assumed  to  act  for  the  inter- 
est of  their  stockholders,  and  the  latter 
have  a  right  to  rely  upon  the  assumption 
that  they  are  acting  honestly  until  the  con- 
trary  appears.*' 

Mr.  Thompson,  at  §  1318,  discusses  the 
defense  here  pleaded  by  the  directors,  and 
announces  the  general  rule  as  follows:  ''As 
to  the  defense  of  the  Statute  of  Limitations, 
the  rule  applicable  in  cases  of  fraud  applies 
in  this  class  of  cases;  that  is,  the  statute 
begins  to  run  only  from  the  time  when  the 
corporation  or  its  representative  acquired 
knowledge  of  the  fraud  or  collusion.  Such 
cases  proceed  upon  the  theory  that  tJbe  ac- 
tion does  not  accrue  until  the  discovery  of 
the  facts  constituting  the  fraud  by  the  ag- 
grieved party.  ...  A  better  class  of 
cases,  it  seems,  regard  the  directors  as 
trustees,  and  that  no  lapse  of  time  as  a 
bar  to  a  direct  or  express  trust,  as  between 
the  trustee  and  a  cestui  que  trust,  and  that 
the  Statute  of  Limitations  does  not  run 
against  the  claim  of^a  corporation  in  ac- 
tions against  directors  for  breaohes  of 
trust." 

It  is  not  the  purpose  of  this  opinion  to 
declare  directors  of  a  corporation  trustees 
of  an  express  trust.  The  application  of  the 
statute  must  be  governed  by  the  facts  of 
any  particular  ease.  The  case  of  Cooper  v. 
Hill,  36  C.  C.  A.  402,  94  Fed.  582,  relied  on 
by  counsel  for  appellants,  was  controlled  by 
the  facts  of  that  particular  ease,  and  the 
court  recognized  the  principle  which  should 
control  the  instant  case  in  the  following  lan- 
guage: ''If  the  acts  of  the  appellants  upon 
which  this  suit  is  founded  liad  been  parts 
of  a  continuous  and  persistent  course  of 
action  which  had  wrecked  this  bank  and 
robbed  its  creditors  and  stockholders;  if 
they  had  been  accompanied  with  intentional 
misrepresentations;  if  they  had  been  pur- 
posely or  negligently  concealed  from  the 
other  officers  and  employees  of  the  bank  or 
from  its  atockhoklem  and  creditorsy-^^^heae 
facts  might  well  induce  a  eouri  of  equity 
to  permit  this  suit  to  be  maintained  not- 
withstanding the  statute." 

It  will  be  observed  that  the  court  in  tliat 
case  says  if  the  facts  are  "negligently  con- 
cealed" from  the  stockholders  and  credi- 
tors, the  statute  should  not  apply.  The 
same  salutary  principle  is  applied  in  the 
case  of  Rankin  v.  Cooper  (C.  C.)  149  Fed. 
1010,  the  court  referring  to  the  exceptional 
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eireiunislRnec^s  recognized  by  the  opinion  in 
Cooper  V.  Hill,  supra.  We  wish  to  cite  with 
approval  this  language  of  the  opinion  that 
applies  with  equal  force  to  the  present  case: 
"As  to  the  Statute  of  Limitations,  I  have 
come  to  the  conclusion  that  it  does  not  ap- 
ply, because  the  ease,  in  my  opinion,  falls 
under  the  exceptional  circumstances  re- 
ferred to  by  Sanborn,  J.,  in  Cooper  v.  Hill, 
supra,  circumstances  under  which  a  court 
of  equity  will  permit  a  suit  to  be  main- 
tained, notwithstanding  the  statute,  .  .  . 
and  also  because  at  the  time  of  the  com- 
mission of  the  wrongful  acts  in  question 
and  afterwards  until  the  appointment  of  a 
receiver,  the  defendants  who  were  concerned 
therein  constituted  the  majority,  if  not  the 
whole,  of  the  board  of  directors,  and  that, 
in  consequence  of  their  having  full  control 
of  the  corporation,  no  suit  could  be  brought 
to  redress  the  alleged  grievances  until  a  re- 
ceiver was  appointed." 

One  of  the  strongest  opinionff  relied  upon 
by  appellants  is  that  of  Boyd  v.  Mutual 
Fire  Asso.  116  Wis.  155,  61  L.R.A.  918,  96 
Am.  St.  Rep.  948,  90  N.  W.  1086,  94  N. 
W.  171.  The  reasoning  of  the  court  in  that 
case  18  persuasive  that  directors  arc  not 
trustees  of  an  "express  trust"  in  the  sense 
that  we  generally  understand  that  term, 
but  the  real  question  involved  in  that  case 
was  whether  or  not  the  Statute  of  Limita- 
tions would  nm  from  the  time  of  the  ap- 
pointment of  a  receiver  to  the  institution 
of  the  suit  in  question.  The  six-year  stat- 
ute was  pleaded,  and  the  court  first  held 
that  no  statute  applied.  On  a  rehearing, 
liowever,  the  court  held  that  the  six-year 
statute  commenced  to  run  from  the  time  of 
the  commission  of  the  wrongs  complained  of. 
It  yet  remains  that  more  than  six  years  had 
run  between  the  cessation  of  the  trust  and 
the  time  of  the  filing  of  the  suit,  and  it 
was  altogether  imnecessary,  therefore,  for 
the  court  to  go  furtiicr  than  holding  that, 
under  the  fact  of  that  case,  the  six-year  stat- 
ute applied.  It  will  be  observed  further- 
more that  the  chief  justice  tiled  a  dissent- 


ing opinion.  VA^e  reiterate  our  statement 
that  whether  or  not  directors  are  express 
trustees  does  not  so  much  concern  the  court 
in  the  instant  case,  and  much  of  the  learn- 
ing of  the  opinions  along  this  line  have  no 
application  to  the  particular  case  now  con- 
fronting us.  It  is  not  the  purpose  of  thifi 
opinion  to  hold  that  the  Statute  of  limita- 
tions may  not  be  pleaded  in  courts  of 
equity.  It  is  generally  held  that  the  stat- 
ute does  not  apply  to  trusts  for  which  there 
is  no  remedy  at  law, — trusts  cognizable 
alone  in  a  court  of  eqiiity  and  in  a  puit 
directly  between  trustee  and  cestui  que 
trust.  Concede  that  an  action  at  law  might 
have  been  brought  by  the  bank  in  this  case 
against  the  directors  for  any  ^lortlon  of 
the  losses  complained  of,  yet  no  such  action 
could  have  been  instituted  unless  the  officers 
and  directors  themselves  had  taken  the 
initiative,  and  this,  as  a  matter  of  fact, 
would  have  placed  them  in  an  attitude  of 
suing  themselves.  AMien  it  is  remem bored 
that  the  losses  complained  of  were  accruing 
from  time  to  time  over  a  period  of  nine 
years,  that  the  personnel  of  the  hoard 
changed,  two  of  the  directors  being  de- 
ceased, and  that  an  accounting  is  necessary, 
it  is  difficult  to  perceive  how  a  jury  could 
well  dispose  of  all  questions  raised  by  the 
bill,  and  how  the  remedy  at  law  was  full, 
adequate,  and  complete.  At  any  rate,  the 
receiver  has  acted  promptly  after  his  ap- 
pointment, and,  under  the  circumstances, 
this  action  could  not  have  been  institutetl 
earlier.  All  parties  in  interest  are  now  be- 
fore the  court.  Even  applying  the  three- 
year  Statute  of  Limitations  from  the  time 
of  the  death  of  Mr.  Ventress  and  Mr.  Jones, 
the  action  has  been  instituted  in  season- 
able time. 

The  application  for  this  additional  opin- 
ion being  now  disposed  of,  let  the  case  be 
affirmed  and  remanded,  to  be  proceeded  with 
in  accordance  with  the  opinion  heretofore 
delivered  and  the  additional  views  heroin 
expressed; 
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malfeasance  or  nonfeasance. 


Api^Uoatioa     of     statvte,     semerally; 
trust  relation. 

The  great  majority  of  the  cases,  as 
hereafter  appears,   hold   that   directors 
are  not  trustees  of  an  express  trust,  and 
therefore  may   take   advantage   of   the 
Statute  of  Limitations. 

Thus,  it  is  held  that  the  relation  of 
directors  to  the  corporation  and  its  stock- 
holders is  not  such  as  to  prevent  their 

taking  the  benefit  of  the  Statute  of  Limi- 
L.R.A.1917A. 


tations  in  an  action  to  hold  them  liable 
for  misfeasance  or  malfeasance  in  of- 
fice. Bovd  V.  Mutual  Fire  Asso.  (1P02) 
116  Wis."  155,  61  L.R.A.  918,  96  Am.  St 
Rep.  948,  90  N.  W.  1086,  94  N.  W.  171; 
Cullen  V.  Coal  Creek  Min.  &  Mfg.  Co. 
(1897)  —Tenn.  — ,  42  S.  W.  693. 

Bank  directors  are  not  express  trust- 
ees, hut  at  most  are  implied  trustees,  in 
whose  favor  the  Statute  of  Limitations 
runs  against  an  equitable  action  by  s 
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shareholder  and  creditor,  ehargLE^  them 
with  inattention,  negligence,  and  mis- 
management, resulting  in  the  bank^s  in- 
aolveney.  Wallace  v.  Lincoln  ^av.  Bank 
(1891)  89  Tenn.  630,  24  Am.  St.  Kep. 
626,  15  S.  W.  448. 

The  Statute  of  Limitations  is  applica- 
ble to  an  action  by  the  holder  of  bank 
notes  against  directors  of  the  bank, 
whose  mismanagement  has  caused  its 
failure.  Hinsdale  v.  Larned  (1819)  16 
Mass.  64. 

In  Lexington  &  0.  R.  Co.  v.  Bridges 
(1847)  7  B.  Mon.  (Kj.)  556,  46  Am.  Dec. 
528,  an  equitable  action  by  a  creditor  to 
hold  directors  personally  liable  because 
of  their  declaration  of  dividends  in  the 
absence  of  profits,  it  was  held,  against 
the  contention  that  they  were  trustees 
holding  the  funds  mistippiied  for  the 
benefit  of  creditors,  and  that  therefore 
they  could  not  rely  upon  the  Statute  of 
Limitations,  that  such  rale  did  not  apply 
where  the  trust,  as  in  the  case  in  ques- 
tion, was  limited  in  its  duration,  or  where 
the  party  seeking  redress  had  a  legal 
remedy  and  a  court  of  law  concurrent 
jurisdiction. 

Directors  hold  the  property  of  the 
corporation  for  the  benefit  of  creditors 
under  an  implied  or  constructive  trust, 
and  not  under  a  direct  trust,  and  there- 
fore may  plead  the  Statute  of  Limita- 
tions against  a  creditors'  bill  charging 
them  with  wrongfully  converting  cor- 
porate funds  to  their  own  use.  Baxter 
V.  Moses  (1885)  77  Me.  465,  52  Am.  Kep. 
783,  1  Atl.  350. 

A  director  can  set  up  the  Statute  of 
Limitations  against  an  action  by  the 
company  to  recover  money  paid  to  hira 
by  a  debtor  of  the  company,  to  induce 
him  to  use  his  influence  to  obtain  a 
compromise  of  the  claim.  Metropolitan 
Bank  v.  Heiron  (1880)  L.  R.  5  Exch. 
Div.  (Eng.)  319,  43  L.  T.  N.  S.  676,  29 
Week.  Rep.  370. 

Directors  not  sued  within  the  statu- 
tory period  from  the  time  they  have 
ceased  to  be  such  are  not  precluded, 
by  reason  of  their  former  relation  to 
the  corporation,  from  relying  on  the 
statute  as  a  bar  to  an  action  by  the  cor- 
poration or  its  representative  or  a  stock- 
holder, for  negligence  or  misconduct  in 
the  discharge  of  their  duties,  either  at 
law  or  in  equitv.  Emerson  v.  Gaither 
(1906)  103  Md.  '564,  8  L.R.A.(N.S.)  738, 
64  Atl.  26,  7  Ann.  Cas.  1114. 

The  limitation  applicable  to  an  action 
at  law  by  a  corporation  against  directors 
for  malfeasance,  misfeasance  or  negli- 
gence in  office  whereby  loss  or  damage 

has  resulted,  is  equally  applicable  to  a 
L.R.A.1917A. 


similar  action  in  equity  by  a  stockholder 
or  creditor.  Wallace  v.  Lincoln  Sav- 
Bank  (Tenn.)  supra. 

The  holdings  of  the  cases  of  Cooper  v. 
Hill  (1899)  36  C.  C.  A.  402,  94  Fed.  582, 
and  Rankin  v.  Cooper  (1907)  149  Fed. 
1010,  upon  the  question  of  the  applica- 
tion of  the  Statute  of  I^imitations  to  ac- 
tions against  directors,  are  sufficiently 
set  out  in  Ventress  v.  Wallace,  ante, 
971. 

But  in  VfiNTRESs  V.  Wallace,  a  suit 
in  equity  by  the  receiver  against  the  en- 
tire directorate  of  a  corporation  for 
gross  and  long-continued  negligence  in 
its  management,  fraudulently  concealed 
from  the  stockholders  and  creditors,  it 
was  held  that  the  particular  circum- 
stances of  the  case  prevented  the  appli- 
cation of  the  statute,  the  court  stating 
that  it  was  unnecessary  to  determine 
whether  the  defendants  were  trustees  of 
an  express  or  an  implied  trust,  since  the 
receiver  acted  promptly  after  his  ap- 
pointment, and  the  action  could  not  have 
been  instituted  earlier. 

The  Statute  of  Limitations  is  no  bar 
to  a  bill  by  the  receiver  against  the  man- 
agers of  a  savings  bank  for  losses  sus- 
tained through  their  alleged  negligence 
and  misfeasance  in  its  management,  be- 
cause their  relation  to  the  depositors  and 
creditors  represented  by  the  receiver  is 
that  of  trustees  under  a  direct  trust 
which  is  cognizable  only  in  a  court  of 
equity,  and  the  proceeding  is  between  tlie 
trustees  and  the  representative  of  the 
cestnis  que  tnistent.  Williams  v.  McKav 
(1885)   40  N.  J.  Eq.  189,  53  Am.  Rep. 


775. 


But  it  was  held  in  Lippitt  v.  Ashley 
(1915)  89  Conn.  451,  94  Atl.  995,  that  the 
failure  of  savings  bank  directors  to  exer- 
cise reasonable  care  in  the  supervision  of 
the  conduct  of  a  dishonest  treasurfT,  of 
whose  dishonesty  they  had  no  notice,  was 
not  a  breach  of  an  express  or  direct 
trust,  and  that  therefore  the  statute 
would  run  against  an  action  by  the  re- 
ceiver to  recover  losses  caused  by  such 
negligence,  distinguishing  the  preceding 
case  upon  the  ground  that  the  defendants 
in  that  case  participated  in  a  positive 
violation  of  the  express  tenns  of  the 
charter  and  by-laws,  and  of  statutes, 
while  in  the  case  at  bar  there  was  no 
such  violation,  but  merely  passive  neg- 
ligence in  the  performance  of  a  com- 
mon-law duty. 

The  Statute  of  Limitations  cannot 
apply  to  An  action  by  the  official  liqui- 
dator of  a  company  to  compel  directors 
to  refund  the  amount  of  dividends  im- 
properly paid   out   of   capital   for   the 
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reason  that  they  stand  in  the  position 
of  trustees  as  to  the  company's  funds. 
Re  Exchange  Bkg.  Co.  [1882]  L.  R.  21 
Ch.  Div.  (Eng.)  519,  52  L.  J.  Ch.  N.  S. 
217,  48  L.  T.  N.  S.  86,  3  Week.  Rep.  174, 
Re  Sharpe  [1892]  1  Ch.  (Eng.)  154,  01 
L.  J.  Ch.  N.  S.  193,  65  L.  T.  N.  S.  806, 
40  Week.  Rep.  241. 

But  subsequently  to  the  commence- 
ment of  the  two  preceding  cases  an  act 
took  effect  which  gave  trustees,  whether 
their  trust  arose  by  construction  or  im- 
plication of  law,  or  w^as  an  express 
trust,  the  benefit  of  the  Statute  of  Lim- 
itations, and  thereafter  it  was  held  that 
directors  were  trustees  within  the 
meaning  of  such  trustee  act,  and  there- 
fore might  plead  the  statute  in  answer 
to  a  charge  of  misapplication  of  the 
<-(mipanv's  funds.  Re  Lands  Allotment 
Co.  11894]  1  Ch.  (Eng.)  616,  63  L.  J. 
Ch.  N.  S.  291,  70  L.  T.  N.  S.  286,  42 
AVeek.  Rep.  404,  7  Reports,  115,  7  Eng. 
Rul.  Cas.  613;  Whitwam  v.  Watkin 
(1898)  78  L.  T.  N.  S.  (Eng.)  188,  14 
Times  L.  R.  288;  Re  National  Bank  of 
AVales  [1899]  2  Ch.  Div.  (Eng.)  629, 
affirmed  without  discussion  of  this 
I>oint  in  [1901]  A.  C.  477. 

Under  the  rule  that  no  lapse  of  time 
is  a  bar  to  a  direct  or  express  trust,  as 
between  the  trustee  and  the  cestui  que 
trust,  it  was  held  in  Ellis  v.  Ward 
(1890)  137  IlL  509,  25  N.  E.  530,  that 
the  Statute  of  Limitations  presented  no 
bar  to  an  action  by  a  receiver  against 
directors  for  misappropriation  or  mis- 
application of  corporate  funds,  upon  the 
ground  that  the  trust  assumed  by  direc- 
tors in  respect  of  the  corporate  prop- 
erty was  a  direct  trust  as  contra-distin- 
guished from   simply   an   implied   trust. 

CommenoeiueiLt  of  rnnnins  of  statute 
—  in  general. 

As  a  general  rule,  the  Statute  of  Lim- 
itations begins  to  run  against  an  action 
against  directors  of  a  corporation  for 
their  malfeasance  or  nonfeasance  from 
the  time  of  the  perpetration  of  the 
wrongs  complained  of,  except  in  the 
case  of  their  fraudulent  concealment,  in 
which  case  the  statute  does  not  com- 
mence to  run  until  their  discovery,  or  un- 
til the  time,  prior  thereto,  when  the  ex- 
ercise of  reasonable  vigilance  would 
have  disclo.sed  them.  Tlierc  is  another 
exception  to  the  rule,  based  upon  the 
trust  relation  of  the  directors  to  the  cor- 
poration, which  is  discussed  in  Vkn- 
TRES8  V.  Wallace,  ante,  971,  where  the 
offending  directors  are  in  control  of  the 
corporation  and  charged  with  the  duty 

of  instituting  an  action  against  them- 
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f  selves  in  the  name  of  the  corporation, 
in  which  case  the  statute  does  not  begin 
to  run  against  an  action  against  them 
by  the  receiver  or  other  representative  of 
the  corporation  until  they  cease  to  be 
directors. 

Thus,  the  statute  begins  to  run 
against  an  action  by  the  trustee  in 
bankruptcy  of  a  corporation  against  its 
director's,  to  recover  a  sum  alleged  to 
have  been  unlawfully  withdrawn  from 
the  capital  stock,  from  the  date  of  the 
wrongful  depletion  of  the  capital  stock 
complained  of.  Thomas  v.  Riehter 
(1915)  88  Wash.  451,  153  Pac.  333.  In 
this  case,  which  was  founded  upon  a 
statute  making  directors  individually 
liable  for  the  withdrawal  of  any  part 
of  the  capital  stock,  it  was  contended 
that  the  statute  was  intended  to  prevent 
frauds  upon  the  creditors,  of  corpora- 
tions, and  that  the  statute  commenced 
to  run  from  the  discovery  of  the  act; 
but  the  court  held  that  the  action  was 
not  based  on  fraud,  but  on  the  violation 
of  the  statute,  the  motive  of  the  di- 
rectors being  immaterial;  and  said 
that  if  the  gist  of  the  action  were 
relief  on  the  ground  of  fraud,  there 
were  strong  grounds  for  the  contention 
that  the  statute  began  to  run  Ilvoiu  the 
adjudication  of  insolvency;  or  at  least 
from  the  time  prior  to  that  date  that  the 
creditor  learned  of  the  wrongful  diver- 
sion of  the  capital  stock. 

The  cause  of  action  alleged  in  a  bill  in 
equity  by  a  creditor  of  a  corporation 
against  its  directors  to  account  for 
money  of  the  company  alleged  to  have 
been  wrongly  paid  to  its  president,  pur- 
suant to  an  unlawful  resolution  of  the 
directors,  arose  upon  the  passage  of  the 
resolution,  and  the  Statute  of  Limita- 
tions therefore  began  to  run  from  such 
time,  and  not  from  the  dat«  of  the  pay- 
ment of  the  money.  Link  v.  McLeod 
(1900)  194  Pa.  566,  45  Atl.  340.  The 
further  contention  of  the  creditor  that 
the  statute  only  began  to  run  from  his 
discovery  of  the  facts  was  decided  ad- 
versely to  him  upon  the  ground  that  his 
ignorance,  in  the  absence  of  fraudulent 
concealment  by  the  directors,  did  not  toll 
the  statute. 

An  action  by  the  receiver  of  an  in- 
solvent corporation  to  compel  a  dii-ecttir 
to  account  for  corporate  funds  fraudu- 
lently misapplied  was  held  not  to  be 
solely  cognizable  by  the  court  of  chan- 
cery within  the  meaning  of  a  Stat\ite  of 
Limitations  providing  that  the  cause  of 
action  in  a  case  so  cognizable  should  not 
be  deemed  to  have  accrued  until  the  dis- 
covery  by   the   aggrieved  party  of   tiie 
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facts  eonstituting  the  fraud.  Mason  v. 
Henry  (1897)  152  N.  Y.  529,  46  N.  E. 
837. 

In  an  action  by  stoeklioldcrs  against 
directors  of  a  bank  for  lo!<ses  resulting 
from  their  negligence,  fraud,  and  mis- 
management,  it  M'as  held  that  the  stat- 
ute began  to  run  from  the  date  of  the 
acts  complained  of,  against  the  conten- 
tion that  it  did  not  commence  to  run  un- 
til the  expiration  of  the  charter  of  the 
bank.  Percy  v.  White  (1844)  7  Rob. 
(La.)  513. 

The  statute  commences  to  run  against 
an  action  against  the  directors  of  a  bank 
for  fraudulently  diverting  its  funds  for 
their  own  benefit  when  the  diversion  is 
complete,  there  being  no  concealment,  no 
secrecy,  and  no  deceit,  and  the  salient 
facts  of  the  transaction  being  spread  up- 
on the  books  of  the  bank.  In  such  case 
the  running  of  the  statute  is  not  post- 
poned until  the  discovery  of  the  facts 
eonstituting  the  fraud.  Cooper  v.  Hill 
(1899)  36  G.  C.  A.  402,  94  Fed.  582. 

In  an  action  by  stockholders  of  an  in- 
solvent national  bank  against  its  direct- 
ors for  damages  sustained  by  the  loss  of 
their  stock  investment  and  an  assess- 
ment thereon,  resulting  from  the  negli- 
gent and  wrongful  acts  of  the  defend- 
ants, the  court  rejected  the  contention 
of  the  plaintiffs  that  they  had  no  right 
of  action  against  the  defendants  until 
the  refusal  of  the  receiver  to  sue,  and 
that  the  statute  did  not  commence  run- 
ning until  that  time,  holding  that  their 
right  of  action  accrued  and  was  complete 
upon  the  perpetration  of  the  wrongs  by 
the  defendants,  and  that  the  statute  ran 
from  that  time.  It  was  also  held  that 
the  further  contention  that  the  stat- 
ute was  not  set  running  until  the 
assessment  against  the  plaintiffs  was 
made  and  paid  was  untenable,  for  the 
reason  that  the  wrongful  acts  com- 
plained of  constituted  the  cause  of  ac- 
tion, and  not  the  effect  it  produced  nor 
the  damage  it  occasioned;  and  the  stat- 
ute runs  from  the  accruing  of  the  cause 
of    action.      Brinkerhoff    v.    Bostwick. 

(1884)  34  Hun.,  (N.  Y.)  352.  This  case 
■was    reversed    upon    another    point    in 

(1885)  99  N.  Y.  185. 

But  in  an  action  by  a  stockholder 
against  the  directors  of  a  corporation  in 
which  the  complaint  alleged  that,  pursu- 
ant to  a  fraudulent  conspiracy  to  de- 
fraud plaintiff  of  his  stock,  defendants 
le^^ed  an  assessment  on  the  stock 
without  any  necessity  therefor,  and 
sold  his  stock  on  nonpayment  of  the 
assessment,  and  at  such  sale  bought  it 
themselves  far  a  nominal  sum,  and  al- 
leged that  subsequent  Iv  defendants 
L.R.A.miTA. 


fraudulently  appropriated  the  property 
of  the  corporation,  to  plaintiff's  damage, 
it  was  held  that  the  sale  of  his  stock  in 
pursuance  of  the  alleged  conspiracy,  and 
his  consequent  exclusion  from  the  cor- 
poration and  the  pix)iits  thereof,  was  the 
gravamen  of  the  action,  and  that  the 
Statute  of  Limitations  ran  from  the  date 
of  the  diflcovery  of  the  fraudulent  pur- 
pose of  such  sale.  Marks  v.  Evans 
(1900)  6  CaL  (Unrep,)  505,  62  Pac. 
76. 

Against  an  action  by  a  company  to  re- 
cover from  a  former  director  the  amount 
received  by  him  from  a  debtor  of  the 
company  as  a  bribe  to  use  bis  influence 
as  a  director  to  procure  a  settlement  of 
the  claim,  the  statute  commences  to  run 
from  the  time  of  the  discovery  by  the 
company  of  the  alleged  fraud.  Metro- 
politan Bank  v.  Heiron  [1880]  L.  R.  5 
Esch.  Div.  (Eng.)  319,  43  L.  T.  N.  S. 
676,  29  Week.  Rep.  370. 

And  against  an  action  by  the  receiver 
of  a  life  insurance  company  against  a  di- 
rector to  recover  securities  alleged  to 
have  been  received  by  him  in  considera- 
tion of  his  advocating  and  voting  for  the 
reinsurance  of  his  company's  policies  in 
another  company,  the  statute  does  not 
begin  to  run  until  the  discovery  of  the 
secret  fraud.  Bent  v.  Priest  (1885)  80 
Mo.  475. 

In  Thomson  v.  Clanmorris  [1900]  1  Ch, 
(Eng.)  718,  69  L.  J.  Ch.  N.  S.  337,  48 
•Week.  Rep.  488,  82  L.  T.  N.  S.  277,  16 
Times  L.  R.  296,  an  action  bj'  a  share- 
holder against  the  directors  of  a  com- 
pany to  recover  compensation  for  loss 
sustained  by  him  by  reason  of  untrue 
statements  in  the  prospectus  of  the  com- 
pany, on  the  faith  of  which  he  sub- 
scribed for  his  shares,  under  a  director's 
liability  act  making  them  liable  for  such 
loss,  it  is  stated,  but  not  decided,  that 
the  statute  begins  to  run  against  sucl] 
an  action  from  the  date  when  the  shares 
were  subscribed    for? 

In  an  action  by  a  creditor  against 
directors,  charging  them  with  having  il- 
legally declared  dividends,  where  it  ap- 
peared that  they  acted  under  the  mis- 
taken belief,  that  there  were  profits  to 
distribute,  it  was  held,  contrary  to  the 
plaintiff's  contention  that  the  statute 
did  not  begin  t^  run  until  his  discovery 
of  the  facts,  that  the  statute  began  to 
run  from  the  time  when  he  could  have 
discovered  them  by  the  exercise  of  prop- 
er vigilance.  Lexington  &  0.  R.  Co.  v. 
Bridcres  (1847)  7  B.  Mon.  (Ky.)  556,  46 
Am.  Dec.  528. 

In  Brinckerhoff  v.  Roosevelt  (IP06) 
74  C.  C.  A.  498,  143  Fed.  478,  an  action 
(o  compel  a  director  and  officer  to  ac- 
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count  for  money  lost  through  his  negli- 
gence and  mismanagement)  the  court 
stated  that  the  action  was  not  barred 
for  the  reason  that  the  complainant  did 
not  discover  the  wrongful  conduct, 
which  was  the  foundation  of  the  action, 
until  a  few  months  prior  to  its  com- 
mencement. 

Spering^s  Appeal  (1872)  71  Pa.  11,  10 
Am.  Rep.  684,  is  sufficiently  discussed  in 
Vextress  v.  Wallace,  ante,  971,  upon 
the  question  as  to  when  the  commence- 
ment of  the  running  of  the  statute  is 
postfK)ned  until  the  termination  of  the 
defendant's  directorship. 

—  in  case  of  improper  loans. 

The  statute  does  not  begin  to  run 
against  the  liability  of  a  bank  director 
for  losses  caused  by  the  making  of  ille- 
gal loans  until  the  losses  actually  occur. 
Emerson  v.  Gait  her  (1906)  103  Md.  504, 
8  L.R.A.(N.S.)  738,  64  Atl.  26,  7  Ann. 
Cas.  1114. 

And  it  does  not  begin  to  run  against 
the  liability  of  trustees  of  a  savings 
bank  for  money  lost  through  loans  made 
by  them  in  contravention  of  statute  and 
the  rules  of  the  institution,  until  the 
facts  are  learned  bv  the  institution. 
Greenfield  Sav.  Bank  v.  Abererombie 
(1912)  211  Mass.  252,  39  L.R.A.(N.S.) 
173,  97  X.  E.  897,  Ann.  Cas.  191 3B,  420. 

The  statute  does  not  commence  to  run 
against  an  action  by  a  national  bank 
against  directors  who  are  its  managing 
officers,  to  recover  losses  sustained  in 
consequence  of  illegal  loans,  until  they 
have  given  up  control  of  the  bank  to 
their  successors.  National  Bank  v. 
Wade  (1897)  84  Fed.  10, 

Nor  does  it  begin  to  run  against  a 
stockholder's  representative  action  to 
compel  the  executors  of  a  director  to 
pay  back  to  the  corporation  money  ille- 
gally borrowed  therefrom  by  him,  until 
he  ceases  to  be  a  director.  ^Murray  v. 
Smith  (1915)  166  -App.  Div.  528,  152 
N.  Y.  Supp.  102. 

^with  reference  to  ike  time  wken 
debt  to  plaintiff  was  contraeted  or 
matured. 

The  cause  of  action  given  to  a  credit- 
or bv  a  statute  makina:  directors  who 
declare  and  pay  dividends  when  the  cor- 
Ijoration  is  insolvent  liable  for  its  debts 
accrues  ujwn  the  maturity  of  the  credit- 
or's debt  and  the  statute  begins  to  run 
from  that  time.  Patterson  v.  Wade 
(1902)  53  C.  C.  A.  1,  115  Fed.  770;  Pat- 
terson V.  Thompson  (1898)  86  Fed.  85. 

From  the  same  time  the  statute  com- 
mences to  run  against  a  creditor's  action 

to  enforce  the  personal  liability  of  di- 
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rectors  under  a  statute  making  them  so 
liable  for  failure  to  file  required  certifi- 
cates.  Sullivan  v.  Sullivan  Mfg.  Co. 
(1883)  20  S.  0.  79. 

The  statute  commences  to  run  against 
an  action  by  a  creditor  of  a  corporation 
under  a  statute  making  the  directors  liar- 
ble  for  debts  contracted  in  violation  of 
the  charter,  from  the  time  when  the  debt 
to  him  was  contraeted.  Bassett  v.  St. 
Albans  Hotel  Co.  (1875)  47  Vt.  313. 

Against  a  suit  by  creditors  against  di- 
rectors assenting  to  the  illegal  creation 
of  an  indebtedness  by  a  corporation  ex- 
ceeding the  amount  of  its  capital  stock, 
to  enforce  their  individual  liability  for 
such  excess,  the  statute  does  not  com- 
mence to  run  until  the  maturity  of  the 
debt  sought  to  be  recovered.  Woolver- 
ton  V.  Taylor  (1890)  132  IlL  197,  22  Am. 
St.  Rep.  621,  23  N.  E.  1007. 

The  statute  begins  to  run  against  an 
action  by  existing  creditors  to  enforce 
the  individual  liability  of  directors  for 
excessive  debts  from  the  time  the  indebt- 
edness in  excess  of  the  legal  limit  was 
incurred,  and  not  from  the  time  of 
a  subsequent  farther  increase;  but 
against  such  an  action  by  one  becoming 
a  creditor  after  such  an  illegal  increase 
of  indebtedness,  the'  statute  does  not 
commence  to  run  until  the  creation  of 
his  debt.  Swan  v.  Burham  (1900)  70 
N.  H.  580,  49  Atl.  93. 

It  was  held  in  Nimmons  v.  Tappan 
(1870)  2  Sweeny  (N.  Y.)  052,  that  the 
st^itute  began  to  run  against  an  action 
bv  a  creditor  to  enforce  the  statutory 
liability  of  directore  by  reason  of  de- 
fault in  filing  an  annual  report  from  the 
time  of  such  default,  and,  in  case  of  a 
number  of  successive  defaults,  from  the 
last  default. 

But  in  later  cases  it  was  held  that  the 
statute  commenced  to  run  against  such 
an  action  from  the  maturity  of  the 
plaintiff's  debt,  and  not  from  the 
time  of  default  in  making  the  report, 
and  that  the  occurrence  of  succeeding 
defaults  did  not  change  the  time  from 
which  the  statute  ran.  Jones  v.  Barlow 
(1875)  62  N.  Y.  202;  Trinity  Church 
V.  Vanderbilt  (1885)  98  N.  Y.  170; 
Chapman  v.  Lynch  (1898)  156  N.  Y. 
551,  51  N.  E.  275;  Morgan  v.  Hedstrom 
(1900)  164  N.  Y.  224,  58  N.  E.  26;  Cor- 
nell V.  Roach  (1881)  9  Abb.  N.  C.  (N. 
Y.)  275;  Chapman  v.  Comstock  (1890) 
58  Hun,  325,  34  N.  Y.  S.  R.  517, 11  N.  Y. 
Supp.  920,  appeal  dismissed  in  (1892) 
134  N.  Y.  509,  47  N.  Y.  S.  R,  650,  31  N. 
E.  876;  Blake  v.  Clausen  (1896)  16  Misc. 
400,  73  N.  Y.  S.  R.  604,  25  N.  Y.  Civ. 
Proc.  Rep.  310,  33  N.  Y.  Supp.  514,  af- 
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fLrmed  upon  another  point  in  (1896)  10 
App.  Div.  223,  76  N.  Y.  S.  R.  1168,  41 
N.  Y.  Supp.  772,  which  is  affirmed  in 
(1899)  158  N.  Y.  727,  53  N.  E.  1123. 

In  Nimmons  v.  Tappan  (N.  Y.)  supra, 
and  in  the  preceding  cases,  the  plain- 
tiffs debt  became  due  after  the  dei'ault; 
but  in  the  following  cases,  in  which  it 
was  held  that  the  statute  started  to  run 
from  the  time  of  the  default,  the  plain- 
tiff's debt  matured  before  the  default: 
Losee  v.  BuUard  (1880)  79  N.  Y.  404, 
54  How.  Pr.  319;  Knox  v.  Baldwin 
(1880)  80  N.  Y.  610;  Duckworth  v. 
Roach  (1880)  81  N.  Y.  49;  Staten  Island 
Midland  R.  Co.  v.  Hinchliffe  (1902) 
170  N.  Y.  473,  63  N.  E.  645;  State  Sav. 
Bank  v.  Johnson  (1896)  18  Mont.  440, 
33  L.R.A.  552,  66  Am.  St.  Rep.  691,  45 
Pac.  662;  Davis  v.  Mills  (1903)  58  C.  C. 
A.  123,  121  Fed,  703,  sent  to  the  Su- 
preme Court  upon  another  point  (1903) 
194  U.  S.  451,  48  L.  ed.  1067,  24  Sup.  Ct. 
Rep.  692. 

So  that  the  correct  rule  in  New  York 
and  Montana,  whose  statutes  make  the 
directors  liable  for  all  the  debts  of  the 
company  existing  at  the  time  of  the  de- 
fault, and  for  all  contracted  before  the 
report  shall  be  made,  seems  to  require 
the  concurrence  of  both  events,  viz.,  the 
occurring  of  the  default  and  the  maturi- 
ty of  the  debt,  to  start  the  Statute  of 
Limitations  running,  and  therefore  the 
statute  commences  to  run  in  those  states 
from  the  maturity  of  the  debt  when  that 
follows  the  default,  and  from  the  default 
when  that  follows  the  maturity  of  the 
debt. 

But  in  Colorado,  where  the  statute 
makes  the  directors  liable  for  all  the 
debts  of  the  corporation  contracted  dur- 
ing the  year  next  preceding  the  time 
when  the  report  should  have  been  filed, 
and  until  such  a  report  shall  be  made,  it 
is  held  that  the  Statute  of  Limitations 
begins  to  run  from  the  time  of  the  de- 
fault, irrespective  of  the  relative  time  of 
the  contracting  or  maturitv  of  the  debt. 
Dart  V.  Hughes  (1910)  49  Colo.  465,  109 
Pac.  952;  Nolds  v.  Hendrie  &  B.  Mfg. 
Co.  (1913)  56  Colo.  322,  138  Pac.  22; 
Hazelton  v.  Porter  (1901)  17  Colo.  App. 
1,  67  Pac.  170;  Clough  v.  Rocky  Moun- 
tain Oil  Co.  (1898)  25  Colo.  520,  55  Pac. 
809. 

Two  early  Colorado  cases,  Larsen  v. 
James  (1892)  1  Ook).  App.  313,  29  Pac. 
183,  and  Colorado  Fuel  &  Iron  Co.  v. 
Lenhart  (1896)  6  Colo.  App.  611,  41 
Pac.  834,  held  that  as  to  debts  subse- 
quent to  a  default,  the  statute  com- 
menced to  run  from  the  time  of  the  con- 
tracting of  the  debt,  or  from  the  date 
when  a  cause  of  action  accrued  thereon 
LB.A.IOHA. 


against  the  company;  but  these  cases 
are  overruled  by  Dart  v.  Hughes  (Oolo.) 
supra. 

Period  of  limitation  »  in  eeneral. 

An  action  by  a  railroad  company 
charging  a  director  with  mismanagement 
with  the  view  of  bringing  about  the  sale 
of  the  road,  and  with  a  breach  of  trust  in 
purchasing  the  road  at  the  resulting  sale, 
and  praying  that  the  road  be  surren- 
dered to  it,  is  not  an  action  for  the  re- 
covery of  real  property,  nor  one  for  re- 
lief on  the  ground  of  fraud,  but  a  suit 
to  declare  and  enforce  an  implied  or 
constructive  trust,  which  is  barred  in 
five  years.  Covington  &  L.  R.  Co.  v. 
Bowler  (1872)  9  Bush.  (Ky.)  468. 

A  bill  in  equity  by  a  shareholder  and 
creditor  of  a  bank,  against  its  directors, 
for  losses  caused  by  their  neglect  an<i 
mismanagement  of  its  affairs,  is  not 
barred  by  the  three-year  limitation  of 
actions  for  injury  to  or  conversion  of 
personal  property,  but  is  barred  by  the 
six-year  limitation  of  actions  on  con- 
tracts not  otherwise  provided  for,  be- 
cause the  relation  of  a  director  to  a  cor- 
poration implies  a  contract  that  he  will 
use  ordinary  diligence  in  the  discharge 
of  the  duties  he  undertakes  by  accepting 
the  office.  Wallace  v.  Lincoln  Sav.  Bank 
(1891)  89  Tenn.  030,  24  Am.  St.  Rep. 
625,  15  S.  AV.  448. 

And  a  suit  in  equity  by  stockholders 
to  compel  directors  to  account  for  sums 
alleged  to  have  been  wrongfully  and 
fraudulently  diverted  by  them  from  the 
company's  treasury  to  their  individual 
profit  was  held  barred  in  six  years  by 
apparently  the  same  statute.  Cullen  v. 
Coal  Creek  Min.  &  Mfg.  Co.  (1897)  — 
Tenn.  — ,  42  S.  W.  693. 

A  representative  action  by  a  stock- 
holder under  the  common  law  for  al- 
leged misconduct  and  negligence  of  bank 
directors  was  held  not  barred  in  three 
years  under  a  statute  barring  in  that 
time  an  action  against  a  director  of  a 
moneyed  corporation  to  recover  a  penal- 
ty imposed,  or  to  enforce  a  liability 
created  by  law,  upon  the  ground  that 
such  statute  referred  to  a  liability 
created  by  statute,  but  it  was  held  that 
such  action  was  barred  in  ten  years  un- 
der a  statute  requiring  an  action,  the 
limitation  of  which  was  not  specially 
prescribed,  to  be  commenced  in  that 
time.  Brinekerhoff  v.  Bostwick  (1885) 
99  N.  Y.  185,  1  N.  E.  663. 

And  in  Murray  v.  Smith  (1915)  166 
App.  Div.  528,  152  N.  Y.  Supp.  102,  the 
same  ten-year  statute  was  held  applica- 
ble to  a  stockholders'  action  to  compel 
the  executors  of  a  director  to  restore  to 
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the  corporation  money  illegally  bor- 
rowed therefrom  by  him. 

An  action  by  the  receiver  of  an  insol- 
vent corporation  against  a  director  to 
compel  an  accounting  for  property  and 
assets  of  the  corporation  misapplied  by 
him  was  held  to  fall  under  a  statute  pre- 
scribing a  limitation  of  six  years  for  an 
action  upon  a  contract,  obligation,  or 
liability',  express  or  implied.  Mason  v. 
Henry  (1897)  152  N.  Y.  529,  46  N.  E. 
837. 

In  Great  Western  Min.  &  Mfg.  Co.  v. 
Harris  (1901)  111  Tod.  38,  it  was  held 
that  in  Vermont  the  six-year  Statute  of 
Limitation  was  applicable  to  a  suit  by 
the  receiver  of  a  corporation,  founded 
upon  the  common-law  liability  of  the  de- 
fendant for  misfeasance  and  negligence 
in  the  performance  of  his  duties  as  a  di- 
rector, to  charge  him  with  a  specilied 
sum  wrongfully  withdrawn  from  the  cor- 
poration while  insolvent,  and  paid  over 
to  him  and  the  other  stockholders,  and 
for  other  losses  of  the  corporation  al- 
leged to  have  been  caused  by  mismanage- 
ment and  negligence  of  the  directors. 

An  action  by  the  receiver  of  a  corpo- 
ration to  compel  de  facto  directors  to 
give  an  account  of  their  alleged  fraudu- 
lent mismanagement  and  diversion  of 
its  trust  funds  or  securities,  and  to  re- 
bp(md  for  the  damage  occasioned  there- 
by, is  one  in  equity,  and  not  at  law,  and 
hence  the  six-year,  and  not  the  ten- 
vear,  Statute  of  Limitations  applies. 
Pierson  v.  Morgan  (1887)  20  Abb.  N.  C. 
(N.  Y.)   428. 

The  ten-year,  and  not  the  three-year, 
Statute  of  Limitations,  is  applicable  to 
an  equitable  action  by  a  stockholder  to 
recover  from  the  directors  of  a  bank 
for  the  loss  of  the  value  of  his  stock, 
occasioned  by  their  negligence  and  mis- 
conduct in  allowing  its  funds  to  be 
loaned  to  irresponsible  parties.  Hanna 
V.  People's  Nat.  Bank  (1901)  35  Misc. 
517,  71  N.  Y.  Supp.  1076.  This  case  was 
reversed  in  (1902)  76  App.  Div.  224,  78 
y.  Y.  Supp.  510,  and  the  judgment  of 
the  appellate  division  was  modified  in 
(1904)  179  X.  Y.  107,  71  N.  E.  778,  upon 
another  point. 

An  Arkansas  statute  reading  as  fol- 
lows: "The  following  actions  shall  be 
commenced  within  one  year  after  the 
cause  of  action  shall  accrue,  and  not 
after:  First,  all  special  actions  on  the 
case,  for  criminal  conversation,  assault 
and  battery,  and  false  imprisonment; 
second,  all  actions  for  words  spoken 
Blander! ng  the  character  of  another; 
third,  all  words  spoken  whereby  special 

damages  are  sustained,"  it  was  held  was 
L.R.A.19]7A. 


not  limited  in  its  application  to  the 
causes  of  action  specific^iUy  enumerated, 
but  would  bar  a  special  action  on  the 
case  against  directors  of  a  national  bank 
for  losses  occasioned  by  excessive  loans, 
or  by  other  acts  of  misfeasance  or  non- 
feasance; but  it  was  further  held  that 
such  statute  was  repealed  by  implica- 
tion by  the  subsequently  adopted  Code 
of  Procedure,  which  contained  the  usual 
provisions  abolishing  all  forms  of  action 
theretofore  existing,  and  declaring  that 
there  should  thereafter  be  but  one  form 
of  action  for  private  grievances,  to  be 
termed  **a  civil  action;"  and  an  action 
against  bank  directors  for  making  exces- 
sive Ibans,  or  for  other  acts  of  misfeas- 
ance or  nonfeasance,  brought  after  the 
adoption  of  the  Code,  was  held  not  to  be 
barred  until  after  the  lapse  of  three 
years.  Cockrill  v.  Cooper  (1898)  2i) 
C.  C.  A.  529,  57  U.  S.  App.  576,  86  Fed. 
7;  Cockrill  v.  Abeles  (1898)  30  C.  C.  A. 
223,  58  U.  S.  App.  648,  86  Ted.  505. 

An  action  by  the  receiver  against  the 
directors  of  a  bank  for  losses  resulting 
from  their  negligence  in  its  management 
was  held  to  come  within  a  statute  bar- 
ring in  Give  years  actions  for  negligence. 
Stone  V.  Rottman  (1904)  183  Mo.  562, 
82  S.  W.  70. 

Tn  Percy  v.  White  (1844)  7  Rob.  (La.) 
513,  an  action  by  stockholders  for  dam- 
\  ages  against  directors  for  negligence 
fraud  and  mismanagement  were  held 
barred  in  ten  years,  without  disclosing 
the  kind  of  actions  described  in  the  ten- 
year  statute. 

In  Ashhurst-s  Appeal  J[1869  69  Pa. 
290,  a  suit  in  ecpiity  by  stockholders  to 
compel  directors  to  account  for  corpo- 
rate property  misappropriated  by  them, 
and  in  Watts's  Appeal  (1875)  78  Pa. 
374,  8  Mor.  Min.  Rep.  222,  an  equitable 
action  charging  directors  with  fraudu- 
lent mismanagement  of  the  corporate 
affairs,  it  was  held,  without  disclosing 
the  nature  of  the  Statute  of  Limitations 
referred  to,  that  a  party  claiming  to  hold 
another  a  trustee  of  property  under  a 
constructive  trust,  as  in  the  cases  in 
question,  must  assert  the  claim  within 
six  years,  in  analogy  to  the  Statute  of 
Limitations. 

—  applioability  of  statutes  relating  to 
aotions  for  penaltj. 

Where  statutes  making  directors  lia- 
ble for  corporate  debts  in  case  of  a  viola- 
tion of  their  provisions  do  not  limit  the 
liability  to  the  injury  or  damage  sus- 
tained by  the  creditors  in  consequence 
of  the  violation,  the  liability  is  usually 
held  to  be  imposed  not  as  an  indemnity, 
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because  it  has  no  relation  to  the  actual 
loss  sustained  by  the  party  in  whose 
favor  the  action  is  g^ven,  but  as  a  pen* 
alty,  and  therefore  an  action  under  such 
a  statute  is  barred  bj-  the  Statute  of 
Limitations  applicable  to  penalties. 

Thus,  an  action  against  a  director  of 
a  corporation  to  recover  a  debt  of  the 
company  by  reason  of  the  failure  to  file 
an  annual  report  is  for  a  penalty,  and 
fails  within  the  statute  applicable  to  ac- 
tions upon  a  statute  for  a  penalty,  and 
in  New  York  is  barred  in  three  years. 
Merchants'  Bank  v.  Bliss  (1866)  35  N. 
Y.  412;  Losee  v.  BuUard  (1880)  79  N.  Y. 
404,  54  How.  Pr.  319 ;  Knox  v.  Baldwin 
(1880)  80  N.  Y.  610;  Chapman  v.  Lvnch 
(1898)  156  N.  Y.  651,  51  K.  E.  275;  Mor- 
gan V.  Hedstrom  (1900)  164  N.  Y.  224, 
58  N.  E.  26;  Staten  Island  Midland  R. 
Co.  V.  HinchlilTe  (1902)  170  N.  Y.  473, 
63  N.  E.  545;  Nimmons  v.  Tappan 
(1870)  2  Sweeny  (N.  Y.)  652;  Chap- 
man V.  Comstock  (1890)  58  Hun,  325, 
34  N.  Y.  8.  R.  517,  11  N.  Y.  Supp.  920, 
appeal  dismissed  in  (1892)  134  N.  Y. 
509,  47  N.  Y.  S.  R.  650,  31  N.  E.  876,  up- 
on the  ground  that  the  case  was  not  ap- 
pealable; Blake  v.  Clausen  (1896)  16 
Misc.  400,  73  N.  Y.  S.  R.  604,  25  N.  Y. 
Civ.  Proc.  Rep.  310,  33  N.  Y.  Supp.  722, 
affirmed  in  (180o)  10  App.  Div.  223,  75 
N.  Y.  S.  R.  1168,  41  N.  Y.  Supp.  772, 
which  is  affirmed  in  (1899)  158  N.  Y. 
727,  53  N.  E.  1123. 

And  the  same  conclusion  is  reached 
under  Colorado  and  Montana  statutes 
fixing  a  one-year  limitation  for  actions 
to  recover  a  penalty.  Larsen  v.  James 
(1892)  1  Colo.  App.  313,  29  Pae.  183; 
Colorado  Fuel  &  Iron  Co.  v.  Lenhart 
(1895)  6  Colo.  App.  511,  41  Pac.  834; 
Clough  V.  Rockv  Mountain  Oil  Co. 
(1898)  25  Colo.  520,  55  Pac.  809;  Hazel- 
ton  V.  Porter  (1901)  17  Colo.  App.  1,  67 
Pac.  170;  Dart  v.  Hughes  (1910)  49 
Colo.  465,  109  Pac.  952;  Nolds  v.  Hen- 
drie  &  B.  Mfg.  Co.  (1913)  56  Colo.  322, 
138  Pae.  22;  State  Sav.  Bank  v.  John- 
son (1896)  18  Mont.  440,  33  L.R.A.  552, 
56  Am.  St.  Rep.  691,  45  Pac.  662. 

An  action  to  enforce  against  bank  di- 
rectors their  statutory  liability  for  hav- 
ing furnished  false  statements  of  the  af- 
fairs of  the  bank  to  the  state  treasurer 
is  an  action  ex  delicto  within  the  mean- 
ing of  a  statute  to  the  effect  that  actions 
for  damages  resulting  from  offenses  or 
quasi  offenses  are  prescribed  by  one 
year.  Knoop  v.  Blaffer  (1887)  39  La. 
Ann.  24,  6  So.  9. 

An  action  against  directors  for  declar- 
ing and  paying  dividends  when  the  cor- 
poration is  insolvent,  under  a  statute 
L,R.A.1917A. 


making  them  liable  if  so  doing  for  the 
debts  of  the  corporation,  is  an  action  for 
a  penalty  which  is  barred  at  the  end  of 
three  years.  Patterson  v.  Thompson 
(1898)  86  Fed.  85;  Patterson  v.  Wade 
(1902)  53  C.  C.  A.  1,  115  Fed.  770;  Mer- 
chants' Bank  v.  Bliss  (1866)  35  N.  Y. 
412. 

An  action  under  a  statute  making  di- 
rectors orderii^  or  assenting  to  any  vio- 
lation of  the  act  under  which  the  corpo- 
ration was  organized  liable  for  all  debt-s 
thereafter  contracted  is  an  action  upon 
a  statute  for  a  penalty  which  is  barred 
in  three  years,  and  not  one  upon  a  lia- 
bility created  by  statute  other  than  for 
a  penalty,  which  is  not  barred  until  af- 
ter the  lapse  of  six  years.  Merchants^' 
Nat.  Bank  v.  Northwestern  Mfg.  &  Car 
Co.  (1892)  48  Minn.  349,  51  N.  W.  117. 

An  action  to  enforce  the  personal  lia- 
bility of  directors  under  a  statute  re- 
quiring the  capital  stock  to  be  paid  into 
the  treasury  within  a  specified  time,  and 
making  the  directors  ordering  or  assent- 
ing to  a  violation  thereof  which  renders 
the  company  insolvent  liable  for  all 
debts  contracted  after  such  violation,  is 
an  action  for  a  penalty,  and  must  there- 
fore be  bix)ught  within  two  rears. 
Brown  v.  Cowl  (1902)  158  Ind.  403,  62 
N.  E.  1006. 

An  action  under  a  statute  making 
bank  directors  who  participate  in  or  as- 
sent to  the  making  of  loans  and  dis- 
counts in  violation  of  law  individually 
liable  for  the  debts  of  the  Imnk  is  one 
ex  quasi  delicto,  and  not  ex  quasi  con- 
tractu, and  is  therefore  prescribed  in  one 
year  under  the  statute  barring  in  that 
time  actions  for  damages  resulting  from 
offenses  or  quasi  offenses.  Knoop  v. 
Blaffer  (La.)  supra. 

But  an  action  against  directors  for 
failure  to  file  annual  reports,  or  for  mak- 
ing false  reports,  under  a  statute  making 
them  liable  for  all  resulting  damages  to 
anyone  deceived  and  damaged  thereby, 
is  not  one  for  a  penalty,  but  one  for  re- 
lief against  fraud,  and  may  therefore  be 
brought  at  any  time  within  six  years  af- 
ter the  cause  of  action  accrues.  Brown 
V.  Clow  (Ind.)  supra;  American -Credit- 
Indemnity  Co.  V.  Ellis  (1901)  156  Ind. 
212,  59  N.  E.  679. 

An  action  by  a  shareholder  under  a 
statute  making  directors  liable  for  the 
loss  sustained  by  reason  of  untrue  state- 
ments in  the  company's  prospectus  by 
one  subscribing  for  shares  in  reliance 
thereon  is  not  barred  by  the  two-year 
statute  applicable  to  actions  for  penal- 
ties, damages,  or  sums  of  money  given 
to  the  party  aggrieved  by  any  statute. 
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Thomson  v.  Clanmorris  [1900]  1  Ch. 
(Eng.)  718,  69  L.  J.  Ch.  N.  S.  337,  48 
Week.  Rep.  488,  82  L.  T.  N.  S.  277,  16 
Times  L.  R.  296. 

A  statute  making-  directors  personally 
liable  for  paying  dividends  when  the  cor- 
poration is  insolvent  is  remedial,  and  not 
l)enal,  and  therefore  an  action  by  a  re- 
ceiver to  recover  from  them  an  ille^^al 
dividend  is  not  barred  by  the  one-year 
Statute  of  Limitations  applicable  to 
l)enalties.  Metjcger  v.  Joseph  (1916)  — 
Miss.  — ,  71  So.  646. 

It  is  held  in  Seglam  v.  Yeager  (1899) 
8  Kan.  App.  655,  56  Pac.  508,  following 
Fi-ame  v.  Ashley  (1898)  59  Kan.  477, 
53  Pac.  474,  that  an  action  by  a  deposi- 
tor against  the  directoi*s  of  a  bank  un- 
der a  statute  making  them  individually 
rcs})onsible  for  deposits  received  when 
the  bank  is  insolvent  is  an  action  upon  a 
liabilitv  created  bv  statute,  which  is 
barred  in  three  years,  and  not  one  for  a  ' 
penalty,  which  is  barred  in  one  year. 

The  liability  of  national  bank  direct- 
ors under  a  United  States  statute  mak- 
ing them  personally  liable  to  anyone 
damaged  by  their  violation  of  the  Bank- 
ing Law  is  not  a  penalty  within  the 
meaning  of  the  section  re(iuiring  actions 
for  penalties  under  the  laws  of  the 
United  States  to  be  brought  in  five  vears. 
Welles  v.  Graves  (18f>0)  41  Fed.  459. 

It  was  conceded  in  Zimmerman  v. 
Western  &  S.  F.  Ins.  Co.  (1915)  121  Ark. 
408,  181  S.  \\\  283,  which  was  an  action 
under  a  statute  making  directors  who 
neglect  or  refuse  to  perform  their  stat- 
utory duties  liable  for  the  debts  of  the 
corporation,  that  the  period  of  limitation 
applicable  was  three  years,  which  is  not 
the  period  applicable  to  penalties. 

The   liability   of   bank    directors   for 


debts  created  in  excess  of  the  prescribed 
amount  in  violation  of  its  charter  is  not 
penal,  and  therefore  barred  in  six 
months,  nor  a  matter  of  contract,  and 
therefore  barred  in  four  or  six  years,  but 
is  a  statutory  liability  in  the  nature  of  a 
specialt}*;  and,  no  limitation  being  pre- 
scribed by  statute,  is  subject  to  the  rule 
of  the  common  law  in  relation  to  domes- 
tic judgments,  which  presumes  pa>'meni 
or  satisfaction  after  twenty  vears.  Keal 
v.  Moultrie  (1852)  12  Oa.  104;  Banks  v. 
Darden  (1855)  18  Oa.  318;  Hargroves  v. 
Chambers  (1860)  30  Ga.  580. 

An  action  to  enforce  the  personal  lia- 
bility of  directors  assenting  to  the  in- 
curring of  an  excessive  indebtedness  i.s 
not  one  for  a  penalty,  which  is  barred  in 
two  years,  but  is  governed  by  the  live- 
vear  limitation  of  actions  not  otherwise 
provided  for.  Woolverton  v.  Tavlor 
(1890)  132  ni.  197,  22  Am.  St.  Rep.  521, 
23  X.  E.  1007. 

And  in  Swan  v.  Burnham  (1900)  70 
N.  H.  580,  49  Atl.  93,  such  an  action  was 
held  to  be  barred  in  six  years  which  is 
not  the  period  of  limitation  applicable 
to  penalties. 

In  Green  v.  Whitehead  (1895)  5  Pa. 
Dist.  H.  612  and  613,  it  was  held  that  an 
action  to  enforce  the  individual  liabili- 
ty of  directors  for  exceeding  the  stat- 
utory debt  limit,  under  S  39  of  the  Act 
of  April  29,  1874,  which  section  con- 
tained no  limitation,  was  not  barred  by 
the  limitation  contained  in  §  15  of  the 
same  act,  providing  that  no  stockholder 
shall  be  personally  liable  for  any  debt 
of  the  corporation  unless  suit  shall  he 
brought  against  him  within  six  months 
after  the  debt  shall  become  due. 

G.  V.  I. 


MVSSACIirSITTTR     SVPRK^fE    JVDI- 
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BOSTOX  SAFE  DEPOSIT  &  TRUST  COM- 
PANY, TniRtce,  etc.,  of  John  W.  Leigh- 
ton,  Deceased, 

V. 

FANNIE  LETGHTOX  LUKE  et  aL 
(220  MaRS.  484,  108  N.  E.  64.) 

Bankruptcy  —  effect  on  equitable  estate. 

The  trustee  has  no  right  to  the  interest 
created  for  the  bankrupt  by  a  will  giving 
property  in  trust  to  pay  the  income  to  him 

Xote.  —  For  interest  of  cestui  que  trust 
in   spendthrift   trust   as   assets   passing   to 
trustee  in  bankruptcy,  see  annotation  fol- 
lowing this  case,  post,  989. 
L.R.A.IOUA. 


I  during  life,  with  the  express  provision  that 
it  is  to  be  free  from  the  interference  or  con- 
tix)l  of  his  creditors,  although  the  interest 
is  ashignable  and  the  Bankruptcy  Act  pro- 
vides that  all  property  •  shall  vest  in  the 
trustee  which,  prior  to  the  filing  of  the  peti- 
tion, the  bankrupt  could  by  any  means  have 
transferred. 
For  other  cases,  see  Banhruplcy,  J  J,  o,  mi 

Diff.  i-ss  y.  fir. 

(March  9,  1915.) 

RESERVATION  by  the  Supreme  JiulKJal 
Court  for  Suffolk  County  for  determi- 
nation by  the  full  court  of  a  petition  for 
instructions  as  to  whether  the  interest  of 
defendant  Luke,  under  a  clause  in  the  will, 
•  passed  to  the  trunlee  in  bankruptcy  of  her 
estate.     Decree  for  defendant. 


BOSION  SAFE  DEPOSIT  &  T.  CO.  v.  LUKE. 
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The  clause  of  the  will  in  quostion  is  as 
follows : 

**I  give,  devise  and  bequeath  to  the  Boa- 
ton  Safe  Deposit  k  T.  Co.,  a  corporation 
duly  established  under  the  laws  of  the  com- 
monwealth of  Massachusetts  and  located  at 
Boston,  in  said  commonwealth,  the  sum  of 
seven ty-five  thousand  dollars  in  money,  but 
in  trust  nevertheless,  to  invest,  hold,  rein- 
vest and  manage  tlie  same  separate  and 
apart  from  all  other  property  held  by  it  in 
trust,  and  pay  over  the  net  income  and 
principal  thereof  as  follows: 

"(1)  The  whole  of  the  net  income  there- 
of to  be  paid  uiy  adopted  daugliter,  Fannie 
]>eighton  Luke,  wife  of  Otis  H.  Luke,  of  said 
Brook  line,  during  her  life  quarterly  in  each 
and  every  year  together  witli  such  portion 
of  the  principal  of  said  trust  fund  as  shall 
make  the  amount  to  be  paid  her  at  least 
three  thousand  dollars  a  year  during  her 
life,  said  income  to  be  free  from  the  inter- 
ference or  control  of  her  creditors." 

Mr.  H.  F.  Atwood  for  plaintiff. 

Mr.  K.  H.  Oveson  for  defendant  Luke. 

Mr.  G.  £.  Kemp  for  the  trustee  in  bank- 
ruptcy. 

liorlngy  J.,  delivered  the  opinion  of  the 
court: 

The  trustee  in  bankruptcy  seeks  to  take 
this  case  out  of  the  decisions  made  in  Bil- 
lings V.  Marsh,  153  Mass.  311,  10  L.R.A. 
764,  25  Am.  St.  Rep.  635,  26  N.  E.  1000, 
and  Munroe  v.  Dewey,  176  Mass.  184,  70 
Am.  St.  Rep.  304,  57  N.  E.  340,  because  the 
bankrupt*s  equitable  life  interest  in  the 
case  at  bar  was  assignable.  Tliere  is  noth- 
ing in  the  will  which  forbids  tbe  life  ten- 
ants assigning  her  equitable  life  interest. 
It  follows  that  it  was  assignable.  Ames  v. 
Clarke,  106  Mass.  573;  Huntress  v.  Allen. 
195  Mass.  226,  122  Am.  St.  Hep.  243,  80 
N.  E.  949. 

It  is  the  contention  of  the  trustee  in  bank- 
ruptcy that,  being  assignable,  the  life  In- 
terest passed  to  him  under  §  70a (5)  of  the 
Bankrupt  Act  (Act  July  1,  1898,  chap.  541, 


30  Stat,  at  L.  565,  Corap.  Stat.  1913, 
§  0654),  which  provides  that  all  ^'property 
which,  prior  to  the  filing  of  the  petition, 
he  [the  bankrupt]  could  by  any  means  have 
transferred,"  shall  vest  in  the  trustee. 

But  the  immunity  of  the  equitable  life 
interest  in  the  case  at  bar  does  not  depend 
on  the  kind  of  property  which  (by  the 
terms  of  the  Bankrupt  Act)  passes  to  the 
trustee  in  bankruptcy.  The  immunity  of 
the  equitable  life  interest  goes  farther  back. 
It  goes  back  to  the  fact  that  this  equitable 
life  interest  is  nut  subject  to  bankruptcy 
proceedings  at  all.  By  the  terms  of  the  will 
creating  it  the  equitable  life  interest  here 
in  question  is  to  1^  "free  from  the  inter- 
I  ference  or  control  of  her  (the  life  tenant's) 
I  creditors."  It  is  immaterial  whether  the 
machinery  set  in  motion  by  the  creditors 
is  a  bill  in  equity  to  reach  and  apply  her 
equitable  interest,  or  an  involuntary  peti- 
tion in  bankruptcy  to  secure  all  her  prop- 
erty, legal  and  e<iui  table.  The  equitable 
life  estate  created  by  the  will  here  in  ques- 
tion is  to  be  ''free  from  the  interference  or 
control  of  her  creditors;"  and  under  the 
doctrine  of  Broadway  Nat.  Bank  v.  Adams, 
133  Mass.  170,  43  Am.  Hep.  504,  that  di- 
rection will  be  enforced.  We  have  examined 
all  the  cases  cited  by  the  trustee  in  bank- 
ruptcy and  find  nothing  in  them  which  re- 
quires notice. 

By  the  terms  of  the  will  "the  whole  of  the 
net  income"  is  to  be  ''frt^e  from  the  inter- 
ference or  control  of  her  [the  life  tenant's] 
creditors."  The  whole  income,  including  all 
arrearages,  is  to  be  paid  to  the  life  tenant. 

No  question  has  arisen  requiring  the 
court  to  instruct  the  trustee  as  to  the  use 
of  the  principal  to  make  the  income  up  to 
$3,000. 

A  decree  must  be  entered  directing  the 
plaintiff  to  pay  to  the  life  tenant  the  whole 
income,  including  all  arrearages,  and  it  is 
so  ordered. 

Affirmed  by  the  Supreme  Court  of  the 
United  States  March  13,  1916,  240  U.  S. 
427,  60  L.  ed.  723,  36  Sup.  Ct.  Rep.  391. 


Annotatioii — ^Interest  of  cetttii  que  tnatt  in  apendthrift  trust  at  assets  pass- 
ing to  trustee  in  bankruptcy. 


A  few  cases  only  have  involved  the 
question  of  the  effect  of  bankruptcy  up- 
on a  trust  or  equitable  estate  which  was 
made  free  from  the  interference  or  con- 
trol of  creditors^  and  while  all  of  the 
cases  which  have  passed  upon  the  ques- 
tion have  reached  the  conclusion  that, 

under  the  facts  involved,  no  restricted 
L.R.A.1917A. 


interest  in  the  trust  passed  to  the  trustee 
in  bankruptcy  of  the  beneficiary  as  as- 
sets of  the  bankrupt  beneficiary's  estate, 
it  cannot  be  said  that  in  no  future  case 
will  or  should  a  contrarv  conclusion  be 
reached.  However,  it  must  now  be  re- 
garded as  the  settled  rule  in  bankruptcy 
that  the  equitable  interest  of  the  bene- 
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ficiary  in  a  trust  created  by  a  bequest 
of  a  fund  to  a  trustee  to  pay  the  income 
thereof  to  the  benoHciar^'  during*:  life, 
"free  from  interference  or  control  of 
her  creditors,"  docs  not  pass  to  her 
trustee  in  bankniptcy  under  §  70a (5) 
of  the  Bankruptcy  Act,  which  vests  in 
the  trustee  all  property  that  the  bank- 
rupt "could  by  any  means  have  trans- 
ferred," where  the  local  law  treats  such 
restriction  ag^ainst  interference  or  con- 
trol by  creditors  as  limiting  the  charac- 
ter of  the  equitable  property,  and  inher- 
ent in  it,  it  having  been  so  held  by  the 
Supreme  Court  of  the  United  States  in 
Eaton  V.  Boston  Safe  Deposit  &  T.  Co. 
(1916)  240  U.  S.  427,  GO  L.  ed.  723,  36 
Sup.  Ct.  Rep.  391.  This  decision  af- 
firmed the  judgment  in  Bostox  Safe 
Deposit  &  T.  Co.  v.  Lvke,  ante,  988, 
wherein  the  court  seemingly  was  of 
opinion  that  its  conclusion  would  not  be 
altered  by  the  fact,  if  such  it  were,  that 
the  equitable  interest  was  assignable  by 
the  bankrupt  within  the  meaning  of  § 
70a (5)  of  the  Bankruptcy  Act.  But 
the  Federal  Supreme  Court,  in  the  af- 
firming opinion  above  cited,  intimated 
that  this  conclusion  was  broader  than 
was  necessar3',  saying:  "If  it  be  true 
without  qualification  that  the  bankrupt 
could  have  assigned  her  interest,  and  by 
so  doing  could  have  freed  from  the  trust 
both  the  fund  and  any  proceeds  re- 
ceived by  her,  the  argument  would  be 
very  strong  that  the  statute  intended  the 
fund  to  pass.  There  would  be  an  anal- 
ogy, at  least,  with  the  provision  giving 
the  trustee  all  powers  that  the  bankrupt 
might  have  exercised  for  her  own  benefit, 
§  70a (3),  and  there  would  be  difficulty 
in  admitting  that  a  person  could  have 
property  over  which  he  could  exercise 
all  the  powers  of  ownership  except  to 
make  it  liable  for  his  debts.  The  conclu- 
sion that  the  fund  was  assignable  was 
based  on  two  cases,  and  we  presume  was 
meant  to  go  no  farther  than  their  au- 
thority require<i.  The  first  of  those  sim- 
ply held  that  an  executor  was  not  liable 
on  his  bond  for  paying  over  an  annuity 
to  an  assignee  as  it  fell  due,  when  the 
assignor  to  whom  it  was  bequeathed,  free 
from  creditors,  had  not  atloinpied  to 
avoid  his  act.  Ames  v.  Clarke  (1871) 
106  Mass.  573.  The  other  case  does  not 
go  beyond  a  dictum  that  carries  the 
principle  no  farther.  Huntress  v.  Allen 
(1907)  195  Ma^.  226,  122  Am.  St.  Rep. 
243,  80  N.  E.  949.  It  is  true  that  where 
the  restriction  has  been  enforced  there 

generally  has  been  a  clause  against  an- 
L.R.A.1917A. 


ticipation,  but  the  present  decision,  in 
following  them,  holds  the  restricting 
clause  paramount,  and  therefore  we  feel 
warranted  in  assuming  that  the  power 
of  alienation  will  not  be  pressed  t^>  a 
point  inconsistent  with  the  dominant  in- 
tent of  the  will.  Whether,  if  that  power 
were  absolute,  the  restriction  still  should 
be  upheld,  as  in  case  of  a  statutory  ex- 
em})tion  that  leaves  the  bankrupt  free 
to  convey  his  rights,  it  is  unnecessar}*  to 
decide.  The  law  of  Massachusetts 
treats  such  restrictions  as  limiting  the 
character  of  the  equitable  property  in  it. 
.  .  .  The  policy  of  the  bankruptcy  act 
is  to  res[>ect  state  exemptions,  and  until 
the  Massachusetts  decisions  shall  have 
gone  farther  than  they  yet  have,  we  are 
not  prepared  to  say  that  the  present  be- 
quest is  not  protected  by  the  Massachu- 
setts rule." 

And  again,  in  Munroe  v.  Dewey  (1900) 
176  Ma£s.  184,  79  Am.  St.  Rep.'  304,  57 
N.  E.  340,  4  Am.  Bankr.  Rep.  264,  where 
the  income  of  certain  property  was 
willed  to  one  for  life,  with  the  provision 
that  no  income  or  principal  should  be  at^- 
signable  or  alienable  by  anticipation,  or 
subject  to  attachment,  levy,  or  seizure  by 
any  creditor  of  the  beneficiary  prior  to 
his  actual  receipt  thereof,  it  was  held 
that  the  trustee  in  bankruptcy  of  the 
beneficiary  was  not  entitled  to  receive 
such  income  from  the  trustee  under  the 
will,  the  court  i*elying  on  the  decision  in 
Billings  V.  Marsh  (Mass.)  which  is  set 
out  infra,  and  stating  that  it  saw  no 
ground  for  a  distinction  in  the  words  of 
§  70  of  the  Bankruptcy  Act. 

And  in  Durant  v.  Massachusetts  Hos- 
pital L.  Ins.  Co.  (1877)  2  Low.  Dec.  575, 
Fed.  Cas.  No.  4-,188,  16  Xat.  Bankr.  Reg. 
324,  where  the  income  of  a  fund  was  left 
in  trust  for  the  support  of  B  and  his 
wife  C,  and  the  education  and  sup]>ort 
of  their  children,  the  principal  and  the 
annuity  to  be  inalienable,  and  not  to  be 
subject  to  debts,  it  was  held  that  the 
trustee  in  bankruptcy  of  B  could  acquire 
no  part  of  the  funds. 

A  case  presenting  a  question  similar  to 
that  raised  in  the  above  cases,  with  the 
exception  that  it  involved  the  rights  of 
an  assignee  in  insolvency  under  a  state 
statute  which  provided  that  all  the  es- 
tate, real  and  personal,  of  the  debtor, 
sluill  be  conveyed  to  and  be  vested  in  the 
assignee,  is  Billings  v.  ^farsh  (1891)  153 
Mass.  311,  10  L.R,A.  764,  25  Am.  St. 
Rep.  635,  26  N.  E.  1000.  In  this  case  the 
will  established  a  life  trust  in  property, 
and  provided  that  no  part  of  it  should  be 
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"assignable"  or  "in  any  way  liable  to  be 
taken-'  for  any  of  the  beneficiaries'  debts 
or  liabilities  before  payment,  convey- 
ance, or  transfer  to  him;  and  it  was  held 
that  the  trust  interest  did  not  pass  to  the 
assignee  in  insolvency,  as  such  interest 
w^as  not  property  which  the  debtor 
"could  have  lawfully  sold,  assigned,  or 
conveyed,  or  which  might  have  been 
taken  upon  execution." 

In  a  few  instances  wherein  the  trusts 
in  question  did  not  in  terms  free  the 
l)eneflciaries'  interest  from  the  claims  of 
their  creditors,  decisions  have  been  ren- 
dered which  are  of  interest  in  connection 
with  the  foregoing  cases,  and  for  that 
reason  are  included  in  the  present  ti-eat- 
ment.    Such  cases  follow. 

Thus,  trust  funds  have  been  held  by 
virtue  *of  local  laws  not  to  pass  to  the 
trustee  in  bankruptcy  of  the  beneficiary, 
although  the  trust  did  not  expressly  ex- 
empt the  fund  from  the  claims  of  credit- 
ors. This  was  the  conclusion  reached  in 
Re  McKay  (1906)  143  Ped.  671,  16  Am. 
Bankr.  Rep.  238,  wherein  it  was  held 
that  the  interest  of  the  beneficiary  of  an 
express  trust  of  personal  property  did 
not  pass  to  the  trustee  in  bankruptcy  of 
the  beneficiary  where,  by  the  laws  and 
decisions  of  New  York,  which  were  con- 
trolling, the  right  of  a  beneficiary  to 
compel  performance  of  a  trust  and  re- 
ceive the  income  of  the  personal  prop- 
erty is  inalienable,  and  ordinarily  the 
rights  and  benefits  granted  cannot  be  as- 
signed or  transferred  by  the  beneficiary. 

In  Nichols  v.  Eaton '(1875)  91  V,  S. 
716,  23  L.  ed.  254,  13  Nat.  Bankr.  Reg. 
421,  affirming  (1873)  3  Cliff.  595,  Fed. 
Cas.  No.  10,241,  where  a  trust  was  ter- 
minated by  the  bankruptcy  of  the  bene- 
ficiary, such  an  effect  having  been  ex- 
pressly provided  for,  it  was  held  that 
what  came  to  the  beneficiary  after  his 
bankruptcy,  through  the  voluntary  ac- 
tion of  the  trustees,  under  the  terras  of  a 
discretion  reposed  in  them  to  transfer  to 
him  absolutely  anj*  such  portion,  not  ex- 
ceeding one  half,  of  the  trust  fund,  as 
they  saw  fit,  could  not  be  subjugated  to 
the  control  of  the  assignee  in  bank- 
ruptcy, the  court  saying  that  it  was  not 
prepared  to  adopt  "the  doctrine  that  the 
owner  of  property,  in  the  free  exercise 
of  his  will  in  disposing  of  it  cannot  so 
dispose  of  it  but  that  the  object  of  his 
bounty,  who  parts  with  nothing  in  re- 
turn, must  hold  it  subject  to  the  debts 
due  his  creditors."  And  upon  the  ques- 
tion of  moneys  paid  to  the  bankrupt  by 

the  trustees  under  a  discretion  vested  in 
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them  by  the  instrument  creating  the 
trust,  see  also  Perry  v.  Avery  (1907)  148 
Biich.  211,  111  X.  W.  746. 

In  Spindle  v.  Shreve  (1879)  9  Biss. 
199,  4  Fed.  136,  where  a  will  creating 
a  trust  provided  that  the  beneficiary 
shall  have  no  power  or  right  to  encum- 
ber the  trust  estate  or  anticipate  the 
rent  thereof,  it  was  held  that  there  was 
no  interest  or  estate  in  the  trust  property 
which  would  pass  to  the  trustee  in  bank- 
rupty  of  the  beneficiary. 

But,  even  though  a  trust  income  can 
neither  be  transfei-red  by  the  bankrupt 
beneficiary  nor  levied  on  or  sold  under 
judicial  process,  it  has  been  held  that 
where  the  local  law,  as  in  New  York,  . 
provides  that  where  a  trust  is  created  to 
receive  the  rents  and  profits  of  lands, 
and  no  valid  direction  for  the  accumula- 
tion is  given,  the  surplus  beyond  the  sum 
necessary  for  the  support  and  education 
of  the  Beneficiarv  shall  be  liable  in 
equity  to  the  claims  of  creditors  in  the 
same  manner  as  other  personal  property 
which  cannot  be  reached  by  an  execution 
at  law, — surplus  income,  on  the  bank- 
ruptcy of  the  beneficiary,  may  be  claimed 
by  the  trustee  in  bankruptcy  as  assets  of 
the  estate.  Re  Baudouine  (1899)  96 
Fed.  536,  3  Am.  Bankr.  Rep.  55,  reversed 
on  question  of  iurisdiction  in  (1900)  41 
C.  C.  A.  318, 101  Fed.  574,  3  Am.  Bankr. 
Rep.  C51.  But  a  contrary  conclusion  was 
reached  in  Butler  v.  Baudouine  (1903) 
84  App.  Div.  215,  82  N.  Y.  Supp.  773,  16 
Am.  Bankr.  Rep.  238,  note,  affirmed  with- 
out opinion  in  (1903)  177  N.  Y.  530,  69 
N.  E.  1121,  it  being  held  that  the  sur- 
plus refen*ed  to  in  the  statute  could  not 
be  reached  by  the  trustee  in  bankruptcy 
of  the  beneficiary  of  the  spendthrift 
trust.  This  was  upon  the  ground  that 
tbe  provisions  of  the  statute  were  only 
available  to  judgment  creditors  who  had 
exhausted  their  remedies  at  law,  and  that 
(he  trustee  in  bankruptcy  was  not  within 
that  class.  However,  subsequent  io  this 
decision,  and  possibly  in  view  thereof, 
Congress  amended  the  Bankruptcy  Act 
(Act  June  25,  1910)  by  extending  to 
trustees  in  bankruptcy  the  powers  of  a 
judgment  creditor  holding  an  execution 
duly  returned  ^nsatisfied,  and  it  has 
been  held  ( Jenks  v.  Title  Guarantee  &  T. 
Co.  (1916)  170  App.  Div.  830,  156  N.  Y.  . 
Supp.  478)  that,  by  virtue  of  the  power 
so  conferred,  a  trustee  in  bankruptcy 
may  reach  the  surplus  income  held  by 
the  trustee  of  a  spendthrift  trust. 

G.  J.  C. 
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J.  J.  PRICE  et  al.,  by  Next  Friend,  Appts., 

V, 

BOARD  OF  TRUSTEES  OF  GOLDSBORO 

TOWNSHIP. 

(—  N.  C.  — ,  89  S.  E.  1060.) 

Municipal  corporation  —  leaving  explo- 
sives unguarded  —  liability  for  in- 
jury. 

A  municipal  corporation  is  not  liable  for 
injury  to  a  child,  through  the  negligence  of 
its  servants  engaged  in  constructing  a  high- 
way, in  leaving  explosives  unguarded  with- 
in his  reach. 
For  other  cases,  see  Munivipul  Corporations, 

11.  g,  2,  in  Dig  i-J2  .V.  &'. 

(Septenilier   27,   1016.) 

APPEAL  by  plaintifTs  from  a  juilgmrnt  of 
the  Superior  Court  for  Wayne  County 
bu.staining  a  demurrer  to  a  complaint  file<l 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  the  negligence 
of  defendant's  employees.     Aflirmed. 

The  facts  are  stated  in  the  opinion. 

^lessrs.  Dortch  &  Barliani  for  appel- 
lants. 

^Ir.  M.  T.  Dickinson  for  appellee. 

Holce,  J.,  delivered  the  opinion  of  the 
court : 

The  complaint,  in  effect,  alleges  that  in 
September,  1915,  defendant,  incorporate<l  by 
act  of  general  assembly  (Public  Tx)cal  Laws 
1913,  chap.  327),  and  charged  witli  duty  of 
constructing  and  maintaining  the  public 
roads  of  Goldsboro  townsliip,  Wayne  coun- 
ty, were,  through  their  employees  and 
agents,  in  performance  of  their  corporate 
duties,  engaged  in  blasting  out  certain 
portions  of  a  puldic  road  in  said  township, 
and  using  for  the  purpose  dynamite  cart- 
ridges, etc.:  that  said  employees,  while  so 
engaged,  by  reason  of  a  rainstorm  suddenly 
arising,  were  forced  to  seek  shelter  in  a  barn 
of  one  Howard,  situate  near  the  roadway, 
and,  on  departing  from  said  barn,  wrong- 
fully, carelessly,  and  negligently  left  there- 
in a  box  of  dynamite  cartridges,  and  later 
a  child  of  the  owner,  aged  nine,  found  said 


box,  which  had  been  left  "on  a  sill  in  said 
barn,  in  easy  reach  and  plain  view,"  and 
the  contents  were  dietributed  among  his 
playmates  who  were  present  with  him  at 
the  time;  that  one  of  these,  OUie  Price, 
aged  ten,  was  endeavoring  to  open  the  cart- 
ridge given  to  him  with  a  pin,  when  it  ex- 
ploded, causing  him  serious  and  permanent 
injury,  etc. 

To  this  complaint  defendant  corporation 
entered  formal  demurrer,  for  cause  chieflv 
that  it  appeared  on  face  of  the  complaint 
that  defendant  corporation,  in  so  far  as  con- 
nected with  the  transaction,  is  a  municipal 
corporation,  a  branch  of  the  county  govern- 
ment, and  was  engaged  at  the  time  in 
biiilding  and  grading  the  public  roads,  a 
work  purely  public  and  governmental  in  its 
nature,  and  in  such  case  the  corporation  is 
not  liabh'  for  thp  torts  of  its  employees, 
agents,  etc. 

His  Honor,  being  of  opinion  with  defend- 
ant, entered  judgment  as  stated,  sustaining 
the  demurrer,  and  the  plaintifTs  appealed. 

It  is  the  general  rule  in  this  jurisdiction 
that  a  municipal  corporation,  when  engaged 
in  the  exercise  of  powers  and  in  the  perform- 
ance of  duties  conferred  and  enjoined  upon 
them  for  the  public  benefit,  may  not  be  held 
liable  for  torts  and  wrongs  of  their  em- 
ployees and  agents  unless  made  so  by  stat- 
ute^ Snider  v.  High  Point,  168  X.  C.  608,  8,> 
S.  E.  15;  Harrington  v.  Greenville,  159  X. 
C.  6.32,  75  S.  E.  849;  Mcllhenney  v. 
Wilmington,  127  X.  C.  146,  50  L.R.A.  470, 
37  S.  E.  187;  Moffitt  v.  Asheville,  103  X. 
C.  237,  U  Am.  St.  Rep.  810,  9  S.  E.  695: 
White  v.  Chowan  County.  90  N.  C.  437,  47 
Am.  Rep.  534. 

A  limitation  upon  the  general  rule  is 
recognized  and  established  in  several  of  the 
more  recent  decisions  on  the  subject  when 
the  injury  complained  of  amounts  to  a 
taking  of  private  property  of  the  citizen, 
within  the  meaning  of  the  term  "taking,"  as 
understood  and  defined  in  administering  the 
rights  of  eminent  domain.  See  Donnell  v. 
Creensboro.  164  X.  C.  330,  80  S.  E.  377; 
Hines  v.  Rocky  [Mount,  162  X.  C.  409,  L,.R.A. 
1915C,  751,  78  S.  E.  610,  Ann.  Cas.  1915A, 
132:  l.ittle  v.  J^noir,  151  X.  C.  415,  66  S, 
E.  337.  Again,  it  is  held  that  the  general 
rule,  as  first  stated,  does  not  obtain  where 


Xote.  —  The  liability  of  municipal  cor- 
porations for  injuries  inflicted  by  the  negli- 
gence of  employees  engaged  in  the  repair 
or  construction  of  highways  is  discussed  in 
the  notes  to  Barree  v.  Cape  Girardeau,  6 
L.R.A.(X.S.)  1090,  and  Kippes  v.  Louis- 
ville, 30  L.R.A.(X.S.)  1101. 

!Many  other  phases  of  the  stibject  of  the 
liability  of  municipalities  as  affected  by  the 
distinction  between  their  public  and  private 
or  proprietary  functions  are  treated  in 
notes  cited  in  the  Indexes  to  L.R.A.  Notes, 
L.R.A.1917A. 


under  the  title,  ''Municipal  Corporations," 
subtitle,  "Liability  for  Damages." 

The  general  question  as  to  liability  for 
injury  to  children  from  e.xplo8ives  lelt  ac- 
cessible to  them  is  treated  in  notes  to  Akin 
v.  Bradley  Engineering  &  Machinery  Co.  14 
L.R.A.  (X.S.)  oSfi;  Finkbeiner  v.  Solomon, 
24  L.R.A.(X.S.)  1257;  Juntti  v.  Oliver  Iron 
Min.  Co.  42  L.R.A.(X.S.)  840;  and  Folsom- 
Morris  Coal  Min.  Co.  v.  De  Vork,  L.ItA. 
1917B,  — . 
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the  corporation,  though  partaking  to  some 
extent  of  the  nature  of  a  municipal  agency, 
and  exercising  some  such  powers,  is,  in  its 
primary  and  controlling  purpose,  a  private 
enterprise,  undertaken  and  organixed^  for 
purpose  of  private  gain.  Leary  v.  Drain- 
age Comrs.  —  N.  C.  — ,  89  S.  E.  803;  South- 
ern Assembly  v.  Palmer,  166  N.  C.  75,  82 
S.  E.  18;  Drainage  Comrs.  v.  Webb,  160 
N.  C.  594,  76  S.  E.  552.  There  is  doubt  if 
the  limitation  first  suggested  has  been  al- 
ways sufficiently  adverted  to  and  observed 
in  some  of  our  cases,  but,  however  that  may 
be,  there  can  be  no  question  that,  on  the 


facts  of  tills  record,  the  general  rule  should 
prevail,  it  appearing  that  the  wrong  com- 
plained of  was  in  no  sense  an  invasion  of  the 
proprietary  rights  of  plaintiffs  or  any  of 
them,  but  a  tort  pure  and  simple,  perpetrat- 
ed by  defendant's  agents  and  employees,  if 
at  all,  while  engaged  tn  the  performance  of 
duties  governmental  in  their  nature  and 
imposed  upon  and  undertaken  by  defendant 
corporation  entirely  for  the  public  benetit. 

There  is  no  error,  and  the  judgment  of 
his  Honor  sustaining  the  demurrer  must  be 
affirmed. 

Affirmed. 


GEORGIA  SUPREME  COURT, 

MRS.  J.  D.  CLEMENTS,  Plff.  in  Err., 

V. 

W.  H.  BLANCHARD. 

(141  Ga.  311,  80  S.  E.  1004.) 

liandlord     and     tenant    —     unsanitary 
premises  —  negllgeiioe  of  tenant. 

Where  a  dwelling  house  containing  a  cel- 
lar was  rented  on  monthly  payments,  and 
because  of  a  leakage  through  the  wall  a 
pond  of  filthy  water  accumulated  in  the 
cellar,  rendering  the  house  unfit  for  a  home, 
and  the  landlord  refused  to  repair  the  house, 
he  will  not  be  liable  in  danuiges  to  the  ten- 
ant on  account  of  the  tenant's  sickness,  sus- 
tained three  or  four  months  aft«r  the  re- 
fusal to  repair,  which  sickness  is  attributed 
to  the  unsanitary  condition  of  the  house. 
The  tenant,  by  remaining  in  the  untenant- 
able premises,  was  guilty  of  such  negli- 
gence as  barred  a  recovery. 
For  other  cases,  see  Landlord  and  Tenant, 

///.  c,  2,  a,  in  Dig.  1-52  N.  8. 

(Lumpkin,  J.,  dissents.) 
(February  18,  1914.) 

ERROR  to  the  Superior  Court  for  Fulton 
County  to  review  a  judgment  dismiss* 
ing  on  demurrer  an  action  brought  to  re- 
cover damages  for  personal  injuries  for 
which  defendant  was  alleged  to  be  respon- 
sible.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  G.  G.  Battle  and  Hewlett  & 
Dennis  for  plaintiff  in  error. 

Messrs.  Rosser,  Brandon,  Slaton,  A 
Phillips,  for  defendant  in  error: 

If  the  tenant  could  have  avoided,  in  the 
exercise  of  reasonable  care  the  consequences 
of  defendant's  act,  there  can  be  no  recovery. 

Headnote  by  Evans.  P.  J. 


Note.  —  As  to  liability  of  landlord  to  ten- 
ant for  sickness  due  to  unsanitary  condi- 
tion of  premises,  see  annotation  followi;ig 
this  case,  post,  994. 
L.R.A.1917A.  68 


Nicholas  v.  Tanner,  117  Oa.  223,  43  S. 
E.  489;  Roberts  v.  Glass,  112  Ga.  457,  37 
S.  K.  704. 

In  tlie  absence  of  agreement  the  landlord 
is  not  bound  to  repair  patent  defects. 

Aikin  v.  Perry,  119  Ga.  263,  46  8.  E. 
93. 

The  landlord  is  not  liable  for  defective 
construction  except  where  the  structure  was 
built  by  him,  or  under  his  direction. 

Adams  y.  Haigier,  123  Ga.  6o9>  51  S.  £. 
038, 

Bvans,  P,  J.,  delivered  the  opiaion  of 
the  court : 

Mrs.  J.  D.  Clements  brought  an  action 
against  W.  H.  Blanchard,  claiming  $5,000 
damages  for  personal  injuries.  She  al- 
leged that,  about  twelve  months  prior  to 
the  filing  of  her  suit,  she  rented  from  the 
defendant  a  dwelling  house  having  a  cellar, 
and  has  since  occupied  it  as  a  home;  that 
at  the  time  the  house  was  rented  the  cellar 
was  dry;  that  about  seven  or  eight  months 
after  she  moved  into  the  house  the  surface 
water  washed  out  the  dirt  along  and  out- 
side of  the  west  wall  of  the  cellar,  causing 
the  wall  to  leak,  and  allowing  the  water 
to  flow  into  the  cellar  and  pond  therein, 
creating  a  filthy,  muddy,  and  unhealthy 
basin  of  water,  from  which  arose  noxious 
odors  and  gases,  rendering  the  house  unfit 
to  live  in  as  a  home;  that  she  promptly 
complained  to  the  landlord  of  the  defective 
condition,  requesting  him  to  repair  and  re- 
store the  premises  to  a  condition  suitable 
for  occupancy,  but  he  failed  and  refused  to 
do  so;  that  about  three  months  thereafter 
she  was  'stricken  with  malarial  fever  and 
confined  to  her  bed  as  a  result  of  the  defend- 
ant s  failure  to  repair  the  premises;  that 
she  paid  a  certain  sum  monthly  as  rent 
of  the  premises  for  each  and  every  month 
she  had  lived  in  the  house;  and  that  it 
was  negligence  on  the  part  of  the  defendant 
to  fail  and  refuse  to  repair  the  premises. 
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after  having  notice  of  the  dangerous  and 
unhealthy  condition  of  the  same.  Her  pe- 
tition was  dismissed  on  general  demurrer, 
and  she  excepted. 

'  The  statute  (Civil  Code  of  1910,  §  3699) 
requires  a  landlord  to  keep  the  rented 
premises  in  repair,  and  makes  him  liable 
for  all  substantial  improvements  placed 
upon  them  by  his  consent.  Where  the 
premises  at  the  time  of  the  rental  contract 
are  in  a  suitable  condition-  for  the  purposes 
for  which  they  were  rented,  and  afterwards 
become  unsuitable,  and  damages  result  to 
the  tenant  in  consequence  of  the  untenant- 
able condition  of  the  rented  premises,  the 
landlord  is  liable  therefor,  provided  he  had 
notice  of  the  defective  condition  of  the 
premises  and  failed*  after  a  reasonable 
time,  to  make  the  necessary  repairs,  and 
provided  also  that  the  tenant  has  not  been 
guilty  of  such  negligence  as  to  bar  a  recov- 
orv.  Whittle  V.  Webster,  55  Ga.  180.  As 
was  said  in  Stack  v.  Harris,  111  Ga.  149, 
151,  36  S.  E.  016,  8  Am.  Xeg.  Rep.  380: 
"When  rented  premises  become  out  of  re- 
pair, it  is  the  duty  of  the  tenant  to  notify 
the  landlord  of  this  fact,  and  also  to  ab- 
stain from  using  any  part  of  the  premises 
the  use  of  which  would  be  attended  with 
danger."    The  plaintiff's  petition  shows  that 


three  months  prior  to  her  illness  the  water 
accumulated  in  the  cellar  because  of  the 
failure  to  repair  the  wall,  and  that  the 
efTect  of  the  ponding  of  the  water  therein 
was  to  create  such  a  condition  as  to  render 
the  Ifouse  unfit  to  live  in  a«  a  home.  With 
knowledge  that  the  house  had  been  rendered 
unfit  because  of  the  water  standing  in  the 
cellar,  and  after  the  landlord's  positive  re- 
fusal to  repair,  neveriheless  the  tenant  con- 
tinued to  remain  in  the  house.  She  could 
either  have  moved  out  and  sued  tlie  land- 
lord for  damages  for  failure  to  keep  the 
premises  in  repair,  or,  if  the  repairs  were 
necessary  to  render  the  house  tenantahle, 
she  could  have  caused  the  noees.sRry  repairs 
to  have  been  made,  and  set  them  off  again^t 
the  landlord's  claim  for  rent.  Her  continu- 
ance in  the  house  for  so  long  a  time  after 
the  house  was  rendered  untenantable  anil 
the  landlord  had  refused  to  repair  consti- 
tutes such  negligence  as  bars  her  of  recov- 
erv.  Donehoe  v.  Crane,  141  Ga.  224,  80  S. 
E.  712.  There  was  no  error  in  dismissing 
the  petition  on  demurrer. 
Judgnacnt  affirmed. 

All  the  Justices  concur,  except  Tjuinpkin, 
J.,  dissenting,  and  Hill,  J.,  disqualified. 


Annotation — LiabiKty  of  landlord  to  tenant  for  ticknest  due  to  unsanitary 

condition  of  premises* 


For  a  series  of  notes  dealing  with  the 
liability  of  the  lessor  for  personal  in- 
jury to  different  classes  of  persons,  due 
to  the  defective  condition  of  the  leased 
premises,  see  note  to  Thomas  v.  Lane, 
L.R.A.1916F,  1077,  and  notes  therein  re- 
ferred to. 

And  as  to  the  liability  in  general  of 
the  lessor  for  personal  injuries  to  the 
tenant,  due  to  the  defective  condition  of 
the  leased  premises,  see  the  following 
notes:  L.R.A.1916D,  1224;  48  L.R.A. 
(N.S.)  917;  34  L.R.A.(N.S.)  798;  and  34 
L.R.A.  824.  As  to  liability  for  injuries 
to  third  persons,  see  notes  in  50  L.R.A. 
(N.S.)  286,  296,  312. 

In  seneral. 

In  order  to  hold  the  landlord  liable 
for  the  death  of  the  tenant,  alleg:ed  to 
be  due  to  the  unsanitary  condition  of 
the  leased  premises,  it  must  appear  that 
the  landlord  was  negligent  with  refer- 
ence to  the  matter  complained  of,  and 
that  such  negligence  was  the  proximate 
cause  of  the  death.  Devine  v.  Ficklin 
(1915)  192  ni.  App.  693;  Stewart  v. 
Cushing  (1910)  204  Mass.  154,  90  N.  E. 
545,  holding  that  a  tenant  cannot  hold 

the  lessor  responsible  for  sickness  due 
L.H.A.IOITA. 


to  the  unsanitary  condition  of  the  leased 
premises  unless  there  is  evidence  of  his 
negligence  in  connection  therewith. 

Where   lessor   snrrendered   possession 
of  premises* 

Of  course,  in  order  to  charge  the  les- 
sor with  negligence  it  must  first  appear 
that  he  was  under  some  duty  to  the 
lessee  to  perform  some  act  or  do  some 
thing  with  regard  to  the  leased  prem- 
ises, and  that  the  unsanitary  condition 
of  the  premises  was  due  to  his  negligent 
failure  to  perform.  Hence  the  primary 
question  is  whether  or  not  the  lessor  was 
under  any  duty  to  the  lessee  as  to  the 
sanitary  condition  of  the  leased  prem- 
ises. It  is  the  general  rule  that,  in  the 
absence  of  fraud  or  concealment,  the 
tenant  assumes  the  risk  of  the  unsani- 
tary condition  of  the  leased  premises. 
Neither  he  nor  anyone  in  privity  with 
him  can  hold  the  landlord  liable  for 
sickness  due  to  the  premises  becoming 
unsanitary  during  the  term  of  the  lease, 
owing  to  insufficient  or  defectively  con- 
structed drains  and  sewers.  Towne  v. 
Thompson  (1895)  68  N.  H.  317,  46  L.R.A. 
748,  44  Atl.  492.  And,  subject  only  to 
the  exceptions  referred  to,  the  lessor  of 
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a  biiilding  is  not  Uable  to  an  employee 
of  a  leasee  for  sickness  caused  by  the 
unsanitaiy  condition  of  the  leased  prem- 
ises in  which  the  employee  lived,  due  to 
defectively  eonstructed  phimbing  which 
permitted  noxious  g^ses  to  escape  from 
the  sewage  pipes.  Angevine  v.  Knox- 
Goodrich  (1892)  3  Oal.  Unrep.  648,  18 
L.K.A.  264,  31  Pac.  629.  To  the  same 
effect  is  Blake  v.  Ranons  (1888)  25  HL 
App.  486,  holding  that,  in  the  absence  of 
fraud  or  artifice  on  the  part  of  the  land- 
lord, he  is  not  liable  to  the  lessee  for 
sickness  due  to  defective  plumbing,  since 
the  burden  of  repairing  the  leased  prem- 
ises rests  upon  the  tenant. 

The  lessee  cannot  hold  the  lessor  lia- 
ble for  the  sickness  of  the  former's  fam- 
ily^ due  to  escaping  sewer  gas,  unless  he 
shows  that  the  lessor  know,  at  the  time 
of  the  execution  of  the  lease,  of  the 
existence  of  sewer  gas  on  the  leased 
premises,  or  that  he  knew  the  sewer 
pipes  were  out  of  repair,  or  that  he  made 
some  representations  or  assurances  to 
the  lessee  that  such  defect  did  not  exist. 
Sunasack  v.  Morey  (1910)  157  Dl.  App. 
278.  Nor  is  the  lessor  liable  for  the 
sickness  of  the  tenant,  due  to  sewer  gas 
escaping  from  an  open  drain,  observable 
by  the  tenant  as  well  as  by  the  landlord, 
although  neither  of  them  knew  that 
sewer  gas  escaped  therefrom,  and  the 
fact  that  the  landlord,  after  the  tenant 
complained  of  gas,  undertook  to  repair 
the  drain,  but  failed  effectively  to  do 
so,  does  not  render  him  liable.  Rhoades 
V.  Seidel  (1906)  139  Mich.  608,  102  N. 
W.  1026,  18  Am.  Neg.  Rep.  336.  And 
see  Glenn  v.  Hill  (1908)  210  Mo.  291, 
16  L.R.A.(N.S.)  699,  109  S.  W.  27,  hold- 
ing that  where  the  landlord  was  under 
no  contractual  obligation  to  repair  the 
demised  premises,  he  is  not  liable  for  the 
death  of  a  tenant,  caused  by  the  cold, 
damp  condition  of  the  premises,  due  to 
his  failure  to  install,  within  a  reason- 
able time,  a  new  furnace  which  he  had 
gratuitously  undertaken  to  install  in 
place  of  a  worn  one.  The  court,  how- 
ever, pointed  out  that  the  landlord  might 
have  been  liable  if  the  recovery  had  been 
sought  on  the  ground  that  he  had  negli- 
gently and  carelessly  failed  to  complete 
the  work  in  a  reasonable  time. 

The  landlord  is  not  liable  for  injuries 
to  a  tenant  caused  by  gas  fumes  from 
a  water  heater;  at  least,  where  it  did  not 
appear  that  there  was  any  defect  in  the 
vent  pipe  to  the  heater,  or,  if  there  was 
one,  that  it  was  concealed,  or  that  knowl- 
edge of  it  was  chargeable  to  the  land- 
lord, and  that  it  was  not  discoverable 
L.R.A.ieiTA. 


or  ascertainable  by  the  tenant.  Gathe- 
mann  v.  Rosenfeld  (1914)  190  HI.  App. 
110. 

—  eflPeot  of  concealment  of  defect. 

It  is  clear  that  if  the  lessor  has  knowl- 
edge of  the  infectious,  unhealthy,  or  un- 
sanitary condition  of  the  leased  premises, 
he  is  under  duty  to  the  lessee  to  inform 
him  thereof;  and  if  he  conceals  the  fact, 
he  is  liable  for  the  resulting  injury.  See 
note  in  6  L.R.A.(N.S.)  977,  as  to  lia- 
bility for  concealment  of  fact  that  a 
contagious  disease  has  existed  upon  the 
premises.  And  the  lessor  is  liable  to  the 
lessee  for  damages  for  sickness  of  the 
latter's  family,  due  to  a  dead  dog  in  a 
well  on  the  leased  premises,  the  presence 
of  which  the  lessor  gained  knowledge  of 
by  examination  of  the  well  after  the 
lessee  went  into  possession,  and  of  which 
he  did  not  inform  the  lessee.  May  wood 
V.  Logan  (1889)  78  Mich.  135,  18  Am. 
St.  Rep.  431,  43  N.  W.  1052. 

—  effeet  of  breach  of  covenant  to  re- 
pair. 

The  lessor  is  not  liable  to  a  tenant  for 
the  death  of  the  latter's  child,  due  to  a 
breach  by  the  former  of  his  agreement 
to  keep  the  premises  heated.  Dancy  v. 
Walz  (1906)  112  App.  Div.  355,  98  N.  Y, 
Supp.  407.  Xor  for  the  tenant's  sick- 
ness, due  to  a  violation  by  the  lessor  of 
his  covenant  to  keep  the  roof  in  repair. 
Eschbach  v.  Hughes  (1894)  7  Misc.  172, 
27  N.  Y.  Supp.  320.  Nor  is  he  liable  for 
sickness  of  a  member  of  the  tenant's 
family,  due  to  defective  sewer  pipes 
which  he  had  covenanted  to  but  did  not 
repair.  O'Gonnan  v.  Teets  (1897)  20 
Misc.  359,  45  N.  Y.  Supp.  929.  Nor  for 
the  death  of  a  child  of  a  tenant  from 
diphtheria,  alleged  to  have  been  caused 
I  by  foul,  noxious,  and  unwholesome  odors, 
due  to  the  stopping  up  of  the  water- 
closet,  which  the  landlord  had  contracted 
to,  but  had  neglected  to  repair.  Davis  v. 
Smith  (1904)  26  R.  I.  129,  66  L.R.A. 
478,  106  Am.  St.  Rep.  691,  58  Atl.  630, 
3  Ann.  Cas.  832. 

j  Where   lessor  retained   poslleseion. 

The  lessor  is  liable  to  a  member  of  the 
lessee's  family  for  sickness  caused  in 
part  by  the  fall  of  the  ceiling,  due  to 
a  leakage  from  the  water-closet,  and  in 
part  by  such  leakage,  where  the  closet 
was  maintained  by  the  lessor  for  use  in 
common  by  different  tenants  in  the 
building,  and  he  knew  of  the  leakage 
and  neglected  to  repair  the  pipe.  Dom- 
enicis  v.  Fleisher  (1907)  195  Mass.  281, 
81  N.  E.  191. 


99G      AKNO.— LIABILITY  OK  LANDLOKD  FOU  UNSANITARY  CONDITIONS. 


Assuming  that  the  4essor  is  liable  for 
the  unsanitary  condition  of  leased  prem- 
ises over  which  he  retains  control,  where 
due  to  some  defect  that  he  negligently 
fails  to  discover  or  remedy,  it  has  been 
held  that  where  the  laudlord  did  not 
construct  the  building,  but  acquired  it 
by  purchase,  he  is  not  chargeable  with 
knowledge  that  a  water  pipe  connecting 
a  water  tank  located  on  the  roof  with 
the  lower  portion  of  the  building  was 
not  sufficiently  protected  underneath  the 
roof  and  above  the  ceiling  to  keep  it 
from  freezing,  and  where  he  was  without 
knowledge  of  the  unprotected  condition 
of  this  pipe  and  of  the  danger  of  its 
freezing,  he  is  not  liable  for  the  sickness 
of  the  wife  of  a  tenant  of  the  lower 
floor,  due  to  the  damp  condition  of  the 
walls  and  falling  plaster,  caused  by  the 
freezing  and  bursting  of  these  pipes. 
Queeney  v.  Willi  (1916)  171  App.  Div. 
688,  167  N.  Y.  Supp.  642. 


Coatribntory  negUgenoe  of  lessee. 

The  existence  of  foul,  noxious,  and  un* 
wholesome  odors  due  to  the  stopping  up 
of  the  water-closet  is  a  fact  in  its  nature 
incapable  of  eoncealment,  and  of  which 
the  tenant  must  become  aware  at  once; 
and  he  is  not  entitled  to  continue  to  ex- 
pose his  family  to  such  dangerous  con- 
dition, and  thereby  aggravate  his  dam- 
ages for  breach  by  the  lessor  of  his 
covenant  to  repair.  Davis  v.  Smith 
(1904)  26  R.  I.  129,  66  L.R.A.  478,  106 
Am.  St.  Rep.  691,  58  AtL  630,  3  Ann. 
Cas.  832.  And  see  Clesients  v.  Blaxcii- 
ARD,  ante,  993,  holding  that  where  the 
unsanitary  condition  of  the  leased  prem- 
ises is  due  to  a  leakage  through  the  cel- 
lar wall  into  the  cellar,  forming  a  pond 
in  it,  and  the  lessor  refuses  to  remedy  it, 
if  the  lessee  continues  to  occupy  the 
premises,  it  constitutes  such  negligence 
as  to  bar  a  recovery  from  the  lessor. 

A.  G.  8. 


CALIFORNIA   SUPREME  COURT. 
(In  Banc.) 

WALTER  BORDWELL 

V. 

W.  B.  WILLIAMS,  County  Clerk  of  Orange 

Count  V. 

(—  Cal.  — ,  159  Pac.  869.) 

Election  —  right  of  candidate  to  with- 
draw. I 

1.  A  candidate  whose  name  has  been  duly  | 
certified  for  a  place  on  the  ballot  at  a  pri- 1 
mary  election,  and  who  has  signed  the  statu- ; 
tory  affidavit  that,  if  nomijiated,  he  would 
accept  such  nomination  and  not  withdraw,  ! 
is  not  precluded  from  withdrawing  his  name 
before   the  primary   election,   although   the 
statute  provides  that  the  namos  of  all  per- 
sons for  whom  nomination  papers  have  been 
filed,  as  certified  by  the  secretary  of  state, 
shall  be  printed  on  the  ballots. 

For  other  cases,  see  Elections,  IV.  in  Dig, 
1-52  N.  8. 

Mandamus   —■   to    compel    omission    of 
name    from    ballot    —    statutory    au- 
'     thority. 

2.  A  statute  authorizing  an  application 
to  court  whenever  it  shall  be  made  to  ap- 
pear that  an  error  or  omission  has  occurred 
or  is  about  to  occur  in  the  placing  of  any 
name  on  the  official  primary  ballot,  and  au- 
thorizing the  court  to  order  a  correction 
of  such  error,  applies  to  an  action  for  man- 
damus to  compel  the  omission  from  the 
ballot  of  the  name  of  one  who  withdraws 


Note. —  The  refusal  to  have  one's  name 
placed  on  a  primary  ballot  is  discussed  in 
the  annotation  following  McCamant  v.  01- 
cott,  L.R.A.1916E,  709. 
L.R.A.1917A. 


his  candidacy  after  being  certified  by  the 
secretary  of  state  for  a  place  on  the  ballot. 
For  other  cases,  see  Mandamus,  /.  /,  in  Dig. 
1-52  y.  8. 

(Ange)lotti,  Ch.  J.,  and  Lawlor,  J.,  dissent.) 

(August   ld»    1916.) 

PETITION  for  a  writ  of  mandamus  to 
compel  respondent  to  omit  from  the  bal- 
lots to  be  prepared  by  him  for  use  in  a 
primary  election  the  name  of  petitioner  as 
a  candidate  for  the  Republican  nomination 
for  the  office  of  United  States  Senator. 
Writ  issued. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Samuel  M.  Sliortrldge.  Catlln, 
Catlln,  A  Friedman,  Frank  P.  Dotaerty, 
and  C.  E.  Spencer  for  petitioner. 

Mr.  li.  A.  West  for  respondent. 

Sloss,  J.,  delivered  the  opinion  of  the 
court : 

This  is  a  proceeding  in  mandamus  to  com- 
pel the  county  clerk  of  Orange  county  to 
omit  from  the  ballots  to  be  prepared  by  him 
for  use  in  the  forthcoming  primary  election 
the  name  of  the  petitioner,  Walter  Bord- 
well,  as  a  candidate  for  the  Republican 
nomination  for  the  ofiice  of  United  States 
Senator.  The  election  is  to  be  held  on 
August  29,  1916.  An  alternative  writ  has 
issued,  and  the  respondent  has  made  return 
thereto.  The  material  facts  are  not  in  con- 
troversy. 

Pursuant  to  the  provisions  of  the  Direct 
Primary  I^iw  (Stat.  1913,  p.  1879),  a  com- 
mittee of  ftve  electors  proposed  the  name  of 
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the  petitioner  as  a  candidate  at  the  said 
primary  election  for  the  Republican  nomina- 
tion for  the  office  of  United  States  Senator. 
They  duly  appointed  verification  deputies  in 
the  several  counties,  and  nomination  papers 
signed  by  the  requisite  number  of  qualified 
electors  were  filed  in  the  county  of  Los 
Angeles  and  other  counties.  The  signatures 
were  examined  and  the  registrars  or  county 
clerks  of  the  various  counties  duly  certified 
to  the  secretary  of  state  a  sufficient  number 
of  qualified  electors  to  entitle  the  petitioner 
to  have  his  name  placed  upon  the  primary 
ballot.  Within  the  time  allowed  by  the 
statute, — ^i.  e.,  not  less  than  thirty-five  days 
before  the  election  (§  5,  subdiv.  4),^ — Mr. 
Bordwell  filed  with  the  secretarv  of  Htate 
his  affidavit  stating,  in  addition  to  the  other 
matters  required,  that,  if  nominated,  he 
would  accept  such  nomination  and  not  with- 
draw, and  that  he  would  qualify  as  such 
officer  if  nominated  and  elected.  The  secre- 
tary of  state  thereupon  certified  the  name 
of  the  petitioner  to  the  respondent  and  to 
the  county  clerks  and  registrars  in  the  sev- 
eral  comities,  directing  said  officers  to  print 
on  the  primary  ballot  the  name  of  the  peti- 
tioner as  a  candidate  for  the  Republican 
nomination  for  the  office  of  United  Slates 
Keuaior. 

After  receiving  such  certificate,  the  re- 
spondent published,  as  required  by  §  10  of 
the  act,  the  nantes  and  addresses  of  all  per- 
sons, including  the  petitioner,  for  whom 
nomination  papers  had  been  filed  in  the  of- 
fice of  the  secretary  of  state.  He  also 
caused  to  be  prepared  sample  ballots  in- 
cluding, among  other  names,  that  of  peti- 
tioner, and  has  directed  the  printing  of  of- 
ficial ballots  in  like  form.  On  the  9tli  day 
of  August,  1016,  petitioner  notified  the 
secretary  of  state,  the  respondent  herein, 
and  all  county  clerks  and  registrars  of 
voters,  that  he  had  withdrawn  as  a  candi- 
date for  said  nomination,  and  directed  each 
of  said  officials  not  to  print  or  publish  his 
name  upon  any  primary  ballot  to  be  used 
in  said  election  on  August  29th.  The  re- 
spondent refuses  to  have  tiie  name  of  the 
petitioner  removed  from  the  ballot,  and  tlie 
purpose  of  this  proceeding  is  to  compel  such 
removal. 

ITie  right  to  seek  election  to  any  office 
is  open  to  all  persons  possessing  the  consti- 
tutional or  statutory  qualifications.  A  citi- 
zen is,  however,  luider  no  obligation  to  seek 
election  to  an  office.  He  mav  l>e  a  candidate, 
or  refuse  to  be  such,  at  his  option,  and,  in 
the  absence  of  statutory  provision  to  the 
contrary,  the  mere  fact  that  he  has  once 
announced  his  candidacy  for  an  office  does 
not  prevent  him  fTx>m  withdrawing  as  a 
candidate  whenever  he  sees  fit  so  to  do. 

Does  our  statute  change  this  rule?  In 
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other  words,  does  the  fact  that  Mr.  Bord- 
well, and  the  committee  acting  on  his  be- 
half, had  taken  the  necessary  steps  to  enable 
him  to  become  a  candidate  at  the  August 
primary  election,  constitute  a  bar  to  his 
withdrawing  lus  candidacy  for  such  nomina- 
tion prior  to  tlie  election  ?  The  act  contains 
nothing  which  in  direct  terms  bears  upon 
the  question  of  withdrawal  at  this  stage. 
Before  any  elector  may  have  his  name  placed 
upon  the  ballot  as  a  candidate,  he  must  sign 
an  affidavit  stating  that,  if  nominated,  he 
will  accept  such  nomination  and  not  witli- 
draw.  But  this  provision,  obviously,  has 
application  only  to  the  condition  existing 
after  the  primary  election,  at  which,  if  at 
all,  he  will  be  "nominated."  We  need  not 
here  inquire  wliether  the  provision  for  this 
afiidavit  carries  with  it  an  implied  prohibi- 
tion against  withdrawal  by  a  candidate  who 
has  been  successful  in  obtaining  a  party 
nomination  at  the  primary.  The  court  of 
appeals  of  Kentucky  has  held,  under  a  stat- 
ute very  similar  to  ours,  that  a  withdrawal 
may  be  made  after  the  election.  £Iswick  v. 
Ratliff,  166  Ky.  140,  170  S.  W.  11.  The 
contrary  view  has  been  expressed  by  the 
supreme  court  of  Nevada.  State  ex  rel. 
Donnelley  v.  Hamilton,  33  Nev.  418,  111 
Pac.  1026.  But,  witliout  regard  to  this 
question,  it  is  perfectly  clear  that  the  stat- 
ute does  not,  either  in  terms  or  impliedly, 
prohibit  a  withdrawal  before  the  election. 
On  the  contrary,  the  fact  that  the  statute 
in  terms  requires  an  affidavit  that  the  candi- 
date will  not  withdraw  if  nominated  gives 
persuasive  indication  that  a  withdrawal  be- 
fore nomination  (i.  c,  before  the  primary 
election)  was  contemplated  by  the  framers 
of  the  act  as  authorized.  And  such  is  the 
holding  in  a  late  Nevada  case  (State  ex 
rel.  Thatcher  v.  Brodigan,  37  Nev.  458,  142 
Pac.  520),  in  which  the  earlier  decision  in 
State  ex  rel.  Donnelley  v.  Hamilton  is  dis- 
tinguished upon  this  very  ground. 

If,  then,  the  petitioner  has  the  right  to 
withdraw  his  candidacy  for  the  nomination, 
the  right  should  be  made  effectual  and  opera- 
tive, unless  some  Insuperable  obstacle  inter- 
venes. ^V'c  find  no  such  obstacle  in  the  stat- 
ute. Much  stress  is  laid  upon  the  fact  that, 
under  §  10  of  the  act,  the  county  clerk  or 
registrar  is  required  to  publish  the  names 
which  appear  upon  the  certified  list  trans- 
mitted to  him  by  the  secretary  of  state,  and 
that  this  list  iH  to  contain  the  names  -*of 
each  person  for  whom  nomination  papers 
have  been  filed  in  the  office  of  such  secretary 
of  state."  So,  too,  §  12,  defining  the  form 
of  ballots,  provides  ''that  the  names  of  all 
candidates  for  the  respective  offices  for 
whom  nomination  papers  have  been  duly 
filed  shall  be  printed  thereon."  Undoul)ted- 
ly  the  county  clerk  acts  ministerially^  and 
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the  information  upon  which  he  so  act»  is 
that  received  by  him  from  the  secretary  of 
fitute.  But  it  does  not  follow  that  the  cer- 
tificate of  the  secretary  of  state  must  finally 
conclude  everyone  with  respect  to  the  form 
and  contents  of  the  ballot.  Section  27  of 
the  act  authorizes  an  application  to  this 
court,  to  a  district  court  of  appeal,  or  to  a 
superior  court,  whenever  it  shall  be  made 
to  appear  "that  an  error  or  omission  has 
occurred  or  is  about  to  occur  in  the  placing 
of  any  name  on  an  official  primary  election 
ballot,  that  any  error  has  been  or  is  about 
to  be  committed  in  printing  such  ballot,  or 
that  any  wrongful  act  has  been  or  is  about 
to  be  done  by  any  .  .  .  county  clerk, 
registrar  of  voters  ...  or  other  per- 
son charged  with  any  duty  concerning  the 
primary  election/'  and  authoriises  the  court 
to  order  the  officer  or  person  charged  with 
such  error,  wrong,  or  neglect  to  correct  the 
error,  desist  from  the  wrongful  act,  or  per- 
form the  duty.  This  is  broad  language,  and 
we  think  it  was  designed  to  vest  in  the 
courts  a  broad  control  over  all  officers  per- 
forming duties  in  connection  with  the  pri- 
mary elections.  With  respect  to  the  names 
of  the  candidates  to  be  placed  upon  the  bal- 
lots, the  remedy  is  not,  under  this  section, 
limited  to  an  application  to  compel  the 
secretary  of  state  to  issue  the  proper  cer- 
tificate. The  power  of  that  officer  to  trans- 
mit certified  lists  of  candidates  exitires 
thirty  days  liefore  the  primary  election. 
After  that  date  all  duties  connected  with 
the  preparation  of  the  ballots  are  confided 
to  the  county  clerks  or  registrars  of  voters. 
It  cannot  have  been  contemplated  that  an 
error  or  impropriety  in  a  proposed  hallot 
should  be  beyond  correction  after  the  secre- 
tary of  state  had  once  issued  his  certificate 
and  the  time  within  which  he  could  issue  a 
corrected  certificate  had  expired.  If  he 
should,  on  the  last  day  allowed  by  law,  issue 
a  certificate  which  omitted  the  name  of  a 
candidate  whose  name  should  be  upon  the 
ballot,  the  only  possible  remedy  would  be 
by  application  to  a  court  for  an  order  re- 
quiring the  county  clerk  or  registrar  of 
voters  to  make  the  necessary  correction. 
Just  such  an  application  is,  we  think,  con- 
templated and  authorized  by  §  27  of  the 
act,  and  we  think  the  situation  is  the  same 
where,  by  reason  of  circumstances  arising 
after  the  secretary  of  state  has  made  his 
certificate,  the  correct  form  of  ballot  is  not 
that  indicated  by  his  certificate. 

Tliis  interpretation  of  the  statute  is  in  ac- 
cord with  the  fundamental  purpose  of  all 
election  laws;  i.  e.,  to  enable  the  voters  to 
exercise  a  free,  orderly,  and  intelligent 
choice.  We  can  conceive  of  no  good  reason 
why  a  ballot  should  contain  the  name  of  a 
person  who  is  not  in  fact  a  candidate  for 
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nomination,  even  though  he  may  once  have 
taken  the  steps  which  entitle  him  to  become 
such  candidate.  The  presence  of  his  name 
(like  that  of  a  candidate  who  has  died) 
could  operate  only  to  deprive  uninformed 
electors  of  their  votes,  to  the  injury  of  one 
or  more  of  the  actual  candidates,  and  to 
the  possible  perversion  of  the  tme  popular 
will.  We  are  not  prepared  to  hold  that  the 
law  requires  this  result.  To  give  to  the 
certificate  of  the  secretary  of  state  the  con- 
clusive effect  contended  for  by  the  respond- 
ent would  be  to  elevate  form  above  sub- 
stance. We  believe,  on  the  contrary,  that 
the  statute  contemplates  a  submission  to 
the  electors  of  a  choice  between  persons  who 
are  candidates  in  fact,  and  that  where,  from 
any  cause,  the  ballots  do  not  present  that 
choice,  the  courts  are  auUiorized,  under  § 
27  of  the  act,  to  direct  the  officials  having 
control  of  the  preparation  of  the  ballots  to 
prepare  them  in  proper  form. 

It  need  hardly  be  said  that  an  applica- 
tion of  this  kind  must  be  made  suffieiently 
f»arly  to  enable  the  officials  to  liave  the 
necessary  alterations  put  into  effect.  In 
the  present  case  it  appears  that  the  time 
to  intervene  before  the  date  of  the  election 
will  be  sufficient  for  the  respondent  to  obey 
the  writ  which  is  to  issue.  W^e  assume  that 
the  officials  of  other  counties  will  take  ac- 
tion in  harmony  with  the  views  here  ex- 
prer^sed.  If,  as  suggested  at  the  hearing,  it 
will  he  impossible  in  some  instances  to  al- 
ter the  sample  ballots,  the  spirit  of  the  pres- 
ent ruling  can  be  carried  out,  as  far  as 
possible,  by  changing  the  form  of  the  official 
ballots  to  be  furnished  to  the  voters. 

A  peremptory  writ  will  issue  as  prayed. 

We  concur:  Lorlg-an,  J.;  Melvin,  J.; 
Henslinw,  J. 

Shaw,  J.,  because  of  temporary  absence, 
has  not  participated. 

Henshaw,  J.,  concurring: 

I  concur  in  eyerything  that  is  said  in  the 
prevailing  opinion.  It  certainly  will  not  be 
questioned  that  an  elector  has  the  inherent 
right,  under  our  system  of  government,  of 
ofl'ering  himself  as  a  candidate  for  office, 
and,  after  having  offered  himself,  to  with- 
draw his  name  and  retire  from  tlie  political 
contest  at  any  time  that  he  sees  fit.  The 
sole  limitation  upon  this  unquestioned  right 
is  the  limitation  which  may  be  fixed  upon 
it  by  law.  The  only  limitation  which  our 
law  has  seen  fit  to  impose  is  that  inferential- 
ly  contained  in  the  requirement  of  a  candi- 
date to  make  an  affidavit  that,  "if  nomi- 
nated," he  will  continue  his  candidacy  for 
and  seek  election  to  the  office,  llie  legis- 
lature having  seen  fit  thus  to  restrict  the 


BORDWELL  v.  WILLIAMS. 


999 


right  of  withdrawal  after  nomination,  and 
having  placed  no  restriction  upon  the  right 
of  withdrawal  before  nomination,  under 
every  canon  of  construction  that  right  of 
withdrawal  before  nomination  still  rests 
with  every  candidate  for  office.  Such  was  the 
unanimous  view  of  the  aupreroe  court  of 
Nevada  in  the  case  cited  in  the  prevailing 
opinion.  Thereifore  no  right  to  withdraw  his 
name  as  a  candidate  from  the  primary 
ballot  is  expressly  or  impliedly  given  to  any 
candidate,  because  it  is  not  necessary  that 
it  should  be  expressly  or  impliedly  given. 
The  right  is  his,  unless  it  is  taken  away  by 
positive  law,  and  there  is  no  positive  law 
so  doing.  Nor  is  it  necessary  that  there 
should  be  any  specific  mode  prescribed  by 
which  any  withdrawal  can  be  effected.  It  is 
ft  reflection  upon  our  jurisprudence  to  say 
that  its  g(»neral  remedies  are  not  adequate, 
as  they  were  found  to  l>e  by  the  supremo 
rourt  of  Nevada  under  a  statute  in  all  par- 
ticulars identical  with  our  own. 

But,  conceding  the  right  of  withdrawal  to 
exist,  the  dissentient  view  is  that  the  legis- 
lature designed  that  this  right  should  have. 
no  effect,  because  the  law  also  savs  that 
county  clerks  shall  print  the  *'names  of  all 
candidates  for  the  respective  offices  for 
\v!iom  nomination  papers  have  been  duly 
tiled."  Such  a  construction  is  but  the 
veriest  sticking  in  the  bark.  To  attribute 
such  a  meaning  to  the  legislature  is  de- 
liberately and  unnecessarily  to  charge  it 
with  the  design  of  deluding  and  deceiving 
the  electors  of  the  state.  For  under  that 
construction  it  is  not  denied  that  it  means 
that  the  name  of  a  candidate  who  has  died 
may  not,  even  though  the  fact  be  timely 
and  officially  brought  to  the  notice  of  the 
rountv  clerks,  be  omitted  from  the  ballot  to 
be  printed;  that  if  the  sole  candidate  of  a 
political  party  has  been  convicted  of  a 
felony,  and  thus  disqualified  from  holding 
cfTice,  the  legislature  designed  in  both  such 
and  all  like  cases  that  the  name  of  the  dead 
man  and  that  the  name  of  the  felon  should 
remain  upon  the  ballot,  notwithstanding 
that,  if  they  received  a  majority  of  the 
votes,  neither  could  take  office,  and  the  re- 
sult would  be,  either  that  a  man  whom  the 
people  by  their  votes  had  not  selected  would 
fill  the  office,  or  that  the  state  must  be  sub- 
jected to  the  added  and  unnecessary  ex- 
pense of  another  election.  I  am  unwilling 
myself  to  charge  the  legislature  in  its 
enactment  of  the  primary  law  with  any 
such  stupidity  or  evil  design.  Nor  is  it 
necessary  that  this  should  be  done,  when- 
ever, as  here,  notification  of  withdrawal,  of 
death,  or  of  legal  disqualification  to  hold 
the  office,  is  under  timely  notice  officially 
made  known  to  the  county  clerk. 
L.R.A.1917A. 


The  provisions  of  the  primary  law  calling 
upon  the  county  clerks  to  print  upon  the 
primary  ballot  the  names  that  have  been 
certified  to  them  by  the  secretary  of  state  by 
every  reasonable  intendment  mean  only 
that  those  names  shall  be  printed  unless 
changes  shall  have  occurred  within  the  con- 
templation of  the  law, — such  changes  as  in 
fact  are  contemplated  and  provisions  for 
which  are  made  by  §  27  of  the  act  quoted 
in  the  prevailing  opinion;  and  the  forced 
construction  which  unnecessarily  is  sought 
to  be  given  to  this,  I  repeat,  convicts  the 
legislature,  without  any  express  language  to 
that  effect,  of  a  design  to  make  tiie  primary 
election  ridiculous,  by  compelling,  to  the 
deception  of  the  voters,  the  retention  of  the 
name  of  a  man  who  is  dead  or  has  been  sent 
to  the  state  prison. 

Aiig:ellotti,  Ch.  J.,  dissenting: 

I  dissent.  Desirable  as  may  appear  to  be 
the  result  reached  by  the  court  in  this  pro- 
ceeding, I  am  unable  to  concur  therein  in 
view  of  my  understanding  of  the  meaning 
of  the  provisions  of  the  Direct  Primary 
Act. 

In  proposing  to  place  the  name  of  Mr. 
Bordwell  on  the  primary  ballot  as  a  candi- 
date for  the  republican  nomination  for  Unit- 
ed States  Senator,  notwithstanding  his  at- 
tempted withdrawal  as  a  candidate  after 
liaving  regularly  qualified  as  such,  and  after 
his  name  had  been  r^ularly  certified  by 
the  secretary  of  state  to  the  various  county 
olerks  and  registrars  as  a  candidate,  the 
county  clerk  of  Orange  county  is,  in  my 
opinion,  simply  proposing  to  follow  the 
plain  mandate  of  the  Primary  Act.  If  this 
be  the  situation,  of  course,  we  have  no  au- 
thority to  order  him  to  do  otherwise. 

The  clerk  is  simply  proposing  to  print  on 
the  primary  ballot,  as  candidates  for  the 
Republican  nomination  for  United  States 
Senator,  the  names  of  all  persons  "for  whom 
nomination  papers  (including  the  affidavit 
of  the  candidate  himself,  stating  that  he 
desires  to  be  a  candidate)  have  been  duly 
filed"  (Primary  Act,  subdiv.  4,  §  12),  as 
such  names  have  been  correctly  certified  to 
him  by  the  secretary  of  state  (Primary  Act, 
§  10),  and  all  this  the  primary  act  express- 
ly requires  him  to  do. 

No  right  to  withdraw  his  name  as  a  candi- 
date from  the  primary  ballot  is  expressly  or 
impliedly  given  any  such  person  by  any 
provision  of  the  Primary  Act;  no  mode  by 
which  any  withdrawal  can  be  eflfected  is  even 
suggested  by  any  provision  of  the  act;  and 
1  cannot  read  the  act  otherwise  than  a^ 
clearly  contemplating  that  there  can  be  no 
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auch  withdrawal,  and  that  the  certificate  of 
the  secretary  of  state,  when  made  in  full 
accord  with  the  law,  is  absolutely  conclusive 
on  county  clerks  and  registrars  as  to  the 


names  which  shall  be  placed  on  the  primary 

ballot. 

I  concur:     liawlor,  J. 


KANSAS  SUPREME  COURT. 

KANSAS  FLOUR  MILLS  COMPANY 

V. 

A.  M.  BRANDT,  Appt. 
(98  Kan.  587,  158  Pac.  1120.) 

Sale  —  refusal  to  deliver  —  liability. 

Where  one  sells  wheat  in  August  and 
agrees  to  deliver  the  same  September  15th 
or  any  time  during  the  month  of  September 
before  the  15th,  and  on  September  9th  noti- 
fies the  purchaser  that  he  will  not  deliver 
the  wheat,  the  purchaser  may  go  on  the 
market  at  tlie  place  of  delivery  on  Septem- 
ber 9th  and  purchase  the  amount  of  wheat 
contracted  for,  and  recover  from  the  seller 
the  difference  between  the  contract  price 
and  that  paid. 
For  other  cases,  sec  Sale,  JJl.  o,  in  Dig. 

1-52  K.  8. 

(July  8,   1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Greenwood 
County  in  plaintifl^'s  favor  in  an  action 
brought  to  recover  damages  for  failure  of 
defendant  to  deliver  wheat  sold  bv  him  to 
plaintiff.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  F.  Sims,  for  appellant: 

The  market  price  on  the  date  when  the 
goods  should  have  been  delivered  is  to  be 
taken  as  the  measure  of  damages. 

35  Cyc.  633;  Benjamin,  Sales,  §  870,  note; 
Sedgw.  Damages,  313;  Taylor  Mfg.  Co.  v. 
Hatcher,  3  L.R.A.  580,  39  Fed.  440;  1  Suth- 
erland, Damages,  p.  82. 

When  delivery  is  to  be  made  between  cer- 
tain  dates  the  seller  is  not  bound  to  de- 
liver until  the  last  day.  So,  if  the  agree- 
ment is  that  delivery  shall  be  made  within 
a  designated  month,  the  seller  has  until  the 
last  day  of  the  month  to  make  a  delivery. 

35  Cyc.  177;  Grosvenor  v.  Magill,  37  111. 
239;  Bissell  v.  Beard,  28  L.  T.  N.  S.  740; 
Curtiss  V.  Howell,  39  N.  Y.  211. 

Notice  of  default  will  not  change  the  time 
of  delivery  or  the  date  upon  which  to  meas- 
ure damages. 

35   Cyc.   637;   P.  P.   Emory  IVIfg.   Co.   v. 

Headnote  by  Mabshall,  J. 

Note.  —  For  right  of  buyer  to  purchase 
on  market  before  expiration  of  time  for  de- 
livery where  seller  gives  notice  that  he  will 
not  deliver,  see  annotation  following  this 
case,  post,  1001, 
L.B.A.1917A. 


Salomon,  178  Mass.  582,  «0  N.  E.  377; 
York -Draper  Mercantile  Co.  v.  Lusk,  45 
Kan.  182,  26  Pac.  646:  Windmuller  v.  Pope, 
107  N.  Y.  674,  14  N.  E.  436;  Central  Lum- 
ber Co.  V.  Arkansas  Valley  Lumber  Co.  86 
Kan.  131,  119  Pac.  321. 

Messrs.  Noftzger  &  Gardner  for  appel- 
lee. 

Mar.sliall,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  recovered  judgment  for  $510 
damages  for  failure  to  deliver  wheat  sold  to 
the  plaintiff.    The  defendant  appeals. 

In  August,  1914,  the  plaintiff  purchased 
of  the  defendant  3,000  bushels  of  wheat  at 
83  cents  per  bushel,  to  be  delivered  Sep- 
tember 15,  1914,  or  at  any  time  during  the 
month  of  September  before  the  15th.  On 
September  9th,  the  defendant  notified  the 
plaintiff  that  he  would  not  deliver  the 
wheat,  and  the  plaintiff  on  that  day  pur- 
chased other  wheat  of  the  same  grade  for 
$1  per  bushel,  the  then  current  price  at 
the  place  of  delivery.  On  the  15th  day  of 
September,  1914,  wheat  was  worth  82  cents 
per  bushel  at  the  same  place. 

The  only  question  for  consideration  is. 
Could  the  plaintiff  purchase  wheat  on  the 
9th  day  of  September  and  recover  the  dam- 
age sustained  bv  reason  of  the  difference  in 
price,  or  must  he  wait  until  the  15th  of 
September  and  then  purchase  the  wheat  and 
recover  the  damage'  sustained  by  him?  If 
the  latter,  he  sustained  no  loss,  because 
wheat  then  sold  for  1  cent  per  bushel  lees 
than  he  had  agreed  to  pay,  and  his  dam- 
age was  nominal  only.  If  he  had  the  right 
to  go  on  the  market  and  purchase  the  wheat 
on  the  day  he  received  notice  that  the  con- 
tract would  not  be  complied  with,  the  judg- 
ment is  correct  and  should  be  affirmed. 

The  plaintiff,  vrhen  he  was  notified  by  the 
defendant  that  the  wheat  would  not  be  de- 
livered, had  a  right  to  reduce  the  damage 
that  he  would  sustain,  by  going  on  the  mar- 
ket and  buying  wheat  in  amount  equal  to 
that  the  defendant  had  agreed  to  sell,  and 
collect  the  difference  in  price  from  the  de- 
fendant. The  authorities  say  that  this 
sliould  generally  be  done  at  the  time  and 
place  of  delivery.  Stewart  v.  Power,  12 
Kan.  596;  York-Draper  Mercantile  Co.  v. 
Lusk,  46  Kan.  182,  2o  Pac.  646;  35  Cyc. 
033.  The  damage  to  the  plaintiff  w^ 
caused  by  the  defendant.  He  could  have 
prevented  damage  to  the  plaintiff  by  per- 
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forming  the  contract  on  any  of  the  days 
that  he  might  select.  He  refused  to  perform 
his  contract,  and  compelled  the  plaintiff  to 
adopt  such  measures  as  he  deemed  best  to 
reduce  his  losses.  The  defendant  ought  not 
to  be  permitted  to  cast  on  the  plaintiff  the 
burden  of  reducing  these  losses  and  then 
say  that  the  plaintiff  could  have  better  re- 
duced the  losses  by  purchasing  wheat  on  a 
different  day.  The  rule  ought  to  be,  and 
we  think  it  is,  tliat  the  plaintiff,  when  noti- 
fied by  the  defendant,  had  a  right  to  go 
on  the  market  on  that  day  and  purchase  an 
amount  of  wheat  equal  to  that  contracted 
for,  and  recover  from  the  defendant  the  dif- 
ference in  price.  In  Central  Lumber  Co.  v. 
Arkansas  Valley  Lumber  Co.  86  Kan.  131, 
J  34.  119  Pac.  3*22,  the  rule  is  substantially 
stated  in  the  following  language:  "The  de- 
fendant, however,  deprived  itself  of  the 
benefit  of  this  rule  by  its  answer  in  which 
it  alleged,  and  repeated  in  the  most  positive 
terms,  that  the  plaintiff*s  default  occurred 
on  July  9,  1907.  This  allegation  was  very 
material  because  it  fixed  the  date  at  which 
damages  were  provable  and  enabled  the  de- 
fendant to  take,  advantage  of  the  high  price 
of  shingles  at  that  time.  If  the  defendant 
desired  to  stand  at  all  on  the  notification  of 
November,  1906,  that  the  contract  would  not 
be  fulfilled,  the  duty  rested  upon  it  to  miti- 
gate damages  by  then  going  inho  the  market 
and  buying  shingles,  if  it  were  able  to  do 
so.    In  that  event  the  plaintiff  might  have 


shown  that  the  defendant  could  have  aup- 
plied  its  needs  at  prices  much  below  those 
prevailing  the  next  July,  and  in  the  absence 
of  such  proof  damages  were  still  assessable, 
not  as  of  July  9,  1907,  but  as  of  the  true 
date  when,  under  the  contract,  the  shingles 
were  to  be  delivered." 

The  headnote  to  Shepherd  v.  Hampton, 
3  Wheat.  200,  4  L.  ed.  369,  reads  *'In  an 
action  by  the  vendee  for  the  breach  of  a 
contract  of  sale  by  tlie  vendor  in  not  de- 
livering the  article,  the  measure  of  damages 
is  the  price  of  the  article  at  the  time  of  the 
breach  of  the  contract,  and  not  at  any  sub- 
sequent period." 

See  also  35  Cyc.  637;  Williams  v.  De  Soto 
Oil  Co.  1?9  C.'  C.  A.  538.  213  Fed.  194; 
Craig  &  Co.  v.  Pierson  Lumber  Co.  179  Ala. 
535,  538,  60  So.  838;  Kehler  v.  Einstman, 
38  111.  App.  91;  Sleuter  v.  Wallbaum,  45 
111.  43;  FoUansbee  v.  Adams,  86  111.  13; 
Hunter  W^.  Finch  &  Co.  v.  New  Ohio  Washed 
Coal  Co.  156  111.  App.  589,  601;  Louisville 
Packing  Co.  v.  Crain,  141  Ky.  379,  132  S. 
W.  576;  Masterson  v.  Brooklyn,  7  Hill,  61, 
42  Am.  Dec.  38:  Boyd  v.  L.  H.  Quinn  Co. 
17  Misc.  278,  40  N.  Y.  Supp.  370;  id.  18 
Misc.  169,  41  N.  Y.  Supp.  391;  David  v. 
William  Whitmer  &  Sons,  46  Pa.  Super.  Ct. 
307,  311. 

The  judgment  of  the  District  Court  is  af- 
firmed. 

All  the  Justices  concur. 


Annotation — ^Right  of  buyer  to  purchaio  on  market  before  expiration 
of  time  for  delivery  where  seller  gives  notice  diat  he  will  not 


There  is  some  difference  of  opinion 
among  the  courts  as  to  the  right  of  the 
buyer  upon  receiving  notice  from  the 
seller  that  he  will  not  or  cannot  fulfil 
the  contract  by  delivery  at  the  time  set 
out  in  the  contract.  Some  courts  ap- 
parently refuse  to  give  such  notice  any 
effect  whatever  unless  the  buyer  treats 
the  contract  as  broken  and  sues  for  the 


breacli  before  time  for  delivery.  Some 
of  these  courts  apply  the  general  rule 
that  the  measure  of  damages  is  the  dif- 
ference between  the  market  price  of  the 
goods,  if  they  are  purchasable  on  the 
market,  at  the  time  set  out  in  the  eon- 
tract  for  delivery,  and  the  contract  price 
regardless  of  the  market  price  at  the 
time  notice  was  given.*     If  the  buyer 


1  Leigh  V.  Paterson  (1818)  2  J.  B.  Moore, 
.588,  20  Revised  Hop.  552.  8  Taunt.  540,  129 
Eng.  Reprint,  493:  Missouri  Furnace  Co. 
V.  Cochran  (1881)  8  Fed.  463,  10  Mor.  Min. 
Rep.  309;  York-Draper  Mercantile  Co.  v. 
Lusk  (1891)  45  Kan.  182,  25  Pac.  646, 
second  appeal  in  (1897)  6  Kan.  App.  629, 
49  Pac.  788;  Central  Lumber  Co.  v.  Ar- 
kansas Valley  Lumber  Co.  (1911)  86  Kan. 
131,  119  Pac.  321;  P.  P.  Emory  Mfg.  Co.  v. 
Salomon  (1901)  178  If  ass.  582,  60  N.  E. 
377;  Leo  Austrian  &  Co.  v.  Springer  (1892) 
94  Mich.  343,  34  Am.  8t.  Rep.  350.  54  N.  W. 
50;  Morris  v.  Supplee  (1904)  208  Pa.  253, 
57  Atl.  566;  Brewer  v.  Neatherlv  (1914) 
—  Tex.  Civ.  App.  — ,  162  S.  W.  1185. 

This  appears  to  be  the  theory  upon  which 
L,R.A.1917A. 


the  Kansas  court  has  based  its  decisions. 
In  York-Draper  Mercantile  Co.  v.  Luslc 
(1891)  45  Kan.  182,  25  Pac.  646,  second 
appeal  in  (1897)  6  Kan.  App.  620,  49  Pac. 
788,  it  was  held — the  buyer  had  not  pur- 
chased in  the  market — that  the  market 
price  at  time  of  delivery  less  contract  price 
is  the  measure  of  damages,  in  the  absence 
of  evidence  by  the  seller  showing  that  the 
buyer  could  have  bought  in  the  market 
after  the  notice,  and  before  time  for  deliv- 
ery, at  a  price  that  would  have  mitigated 
the  damages.  There  is  a  direct  implication 
here  that  it  is  the  duty  of  the  buyer  to 
purchase  in  the  market,  but  on  the  second 
appeal  the  court  of  appeals  held  that  it 
was  not  his  duty  to  buy  unleas  he  could 
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goes  into  the  market  and  buys  the  goods 
before  the  time  for  delivery,  it  has  been 

buy  at  or  below  the  contract  price  so  as 
to  protect  himself  against  a  fall  in  price. 
In  Central  Lumber  Co.  v.  Arkansas  Valley 
Lumber  Co.  (1911)  86  Kan.  131,  119  Pac. 
321,  the  court  quoted  with  approval  from 
the  decision  in  45  Kan.  182.  See  footnote 
6,  infra,  for  comment  on  Kansas  Floub 
Mills  Co.  v.  Brandt,  ante,  100(». 

And  this  would  seem  to  be  the  rule  un- 
derlying the  decision  in  Ijcigh  v.  Paterson 
(1818)  8  Taunt.  540,  129  Eng.  Reprint.  493. 
The  contract  price  was  65s.  per  cwt.  The 
seller  had  until  December  31  to  deliver, 
at  which  time  the  market  price  was  81s. 
per  cwt.  Notice  of  rescission  was  given  on 
October  1st,  when  the  market  price  was 
71s.  per  cwt.  The  judges  spoke  as  follows: 
Dallas,  Ch.  J.:  "Hie  contract,  being  mutual- 
ly made,  could  only  be  dissolved  by  the  con- 
sent of  both  parties;  it  could  not  be  dis- 
solved by  the  one  without  the  consent  of 
the  other.  The  defendant  had  a  right  to 
deliver  the  tallow  at  any  time  before  12 
at  night  on  the  31st  of  December;  he  had 
all  that  month  to  deliver  it  in,  and  tlie 
plaintiff  was  bound  to  receive  the  tallow  at 
any  moment  until  after  the  31st.  It  is 
said  that  he  might  have  bouglit  other  tal- 
low in  the  market;  the  answer  is,  he  was 
not  bound  to  do  so;  but,  further,  the  de- 
fendant might  have  bought  other  tallow 
in  the  market  on  the  1st  of  October  or  any 
subsequent  day,  and  have  delivered  it  if  he 
would.  The  price,  therefore,  which  is  to 
regulate  the  plaintiff's  damages  is  the  price 
on  the  3l8t  of  December."  Park,  J.:  "For 
anything  that  appears,  the  plaintiff  never 
.iSHcnted  to  rescind  the  contrnrt;  and  the 
defendant  might  have  delivered  the  tallow 
at  any  moment  up  to  the  3l8t  of  December, 
and  the  price  on  that  day  should  have  reg- 
ulated the  verdict  of  the  jury."  Burrough, 
J.:  **The  plaintiff  was  not  bound  to  go  into 
the  market  and  buv.  lie  never  assented 
to  rescind  the  contract;  therefore,  the  di- 
rection of  the  undersheriff  to  the  jury  was 
wrong." 

in  P.  P.  Emorv  Mfg.  Co.  v.  Salomon 
(1901)  178  Mass.*  582,  60  N.  E.  377,  the 
court  said:  "This  is  an  action  of  contract 
for  a  failure  to  sell  and  deliver  certain 
metals  as  agreed.  The  contract  was  to 
ship  on  February  1,  1899.  On  January 
25  the  defendants  wrote  to  the  plaintiff 
that  they  would  not  keep  their  contract. 
The  plaintiff  replied  that  it  should  hold 
them  to  their  bargain,  and  on  February  2 
made  a  further  demand  of  performance. 
At  the  trial;  the  contract  and  breach  hav- 
ing been  proved,  the  plaintiff  asked  the 
judge  to  rule  that  the  measure  of  damages 
was  the  difference  between  the  contract 
price  and  market  price  on  February  1.  The 
judge  refused  the  request,  and  ruled  that 
tlie  date  to  be  taken  was  that  of  the  de- 
fendant's letter,  January  25.  The  plain- 
tiff  excepted.  The  ruling  requested  should 
have  been  given.  Even  in  England,  where 
L.R.A.1917A. 


held  by  two  of  these  courts  that  he  does 
so  at  his  own  risk,  and  his   act  may 

perhaps  the  courts  would  go  further  than 
we  do  in  the  way  of  allowing  an  anticipa- 
tory notice  that  the  defendant  will  not 
perform  his  contract  to  be  treated  by  the 
plaintiff  as  a  breach,  it  seems  to  be  settled 
that  'the  promisee,  if  he  pleaaes,  may  treat 
the  notice  of  intention  as  inoperative,  and 
await  the  time  when  the  contract  is  to  he 
executed,  and  then  hold  the  other  party 
responsible  for  all  the  consequences  of  non- 
performance.' Frost  V.  Knight  (1872)  I*. 
R.  7  Exch.  (Eng.)  112,  41  L.  J.  Exch.  X.  S. 
78,  26  L.  T.  N.  S.  77,  20  Week.  Rep.  471; 
Johnstone  v.  Milling  (1886)  h,  R,  16  g.  B. 
Div.  (Eng.)  470,  53  L.  J.  Q.  B.  N.  S.  162. 
54  L.  T.  N.  S.  629,  34  Week.  Rep.  238.  50 
J.  P.  694;  Roehm  v.  Horst  (1900)  178  U.  S. 
1,  19,  44  L.  ed.  953,  960,  20  Sup.  Ct.  Rep. 
780.  A  fortiori  the  same  is  true  when,  as 
in  this  case,  the  promisee,  had  'he  wished 
to  do  so,  would  not  have  been  allowed  to 
treat  the  notice  as  a  broach.  Daniels  v. 
Xewton  (1874)  114  Mass.  5,30,  19  Am.  Rep. 
384.  O'Brien  v.  Boland  (1896)  166  Mass. 
481,  44  N.  E.  602.  A  notice  which  gives 
the  promisee  no  right  to  damages  cannot 
bind  him  as  conclusive  that  the  contract 
will  not  be  performed,  and  so  put  upon 
him  a  responsibility  to  see  that  the  dam- 
ages are  no  greater  than  they  need  be.  It 
is  a  mere  prophecy,  and  as  such  may  be 
disregarded.  I'ntil  the  moment  wlien  a 
refusal  to  perform  is  a  wrong,  he  has  a 
right  to  expect  that  when  the  time  comes 
a  wrong  will  not  be  done.  Sedg.  Damago««, 
8th  ed.  §  224.  The  case  has  nothing^  in 
common  with  that  of  a  refusal  after  the 
time  of  performance  has  arrived.  Kadish 
V.  Young  (1883)  108  IlL  170,  48  Am.  Kej). 
548;  Davis  v.  Bronson  (1892)  2  N.  D.  300. 
16  L.R.A.  655.  33  Am.  f^t.  Rep.  783.  50  N. 
W.  836.  See  Martin  v.  :STeles  (1901)  179 
Mass.  114,  60  N.  E.  397.  See  further,  for 
the  rule  of  damages  which  we  adopt.  Ijeigb 
V.  Paterson  (1818)  2  J.  B.  Moore,  588.  20 
Revised  Rep.  552,  8  Taunt.  540,  129  Eng. 
Reprint,  493;  Phillpotts  v.  Evans  (1839) 
5  Mecs.  &  W.  475,  151  Eng.  Reprint.  200, 
9  L.  J.  Exch.  y.  S.  33;  Kadish  v.  Youn^' 
(111.)  supra;  Sedgw.  Daniagts,  8th  ed.  §  75S.*' 
The  rule  also  seems  to  have  been  adopt- 
ed in  Leo  Austrian  &  Co.  v.  Springer  (1892) 
94  Mich.  343,  34  Am.  St.  Rep.  350,  54  X.  W. 
50,  where  the  goods  were  to  be  delivered  on 
or  before  May  15,  the  letter  of  notice  was 
sent  May  1st  and  the  goods  were  purchased 
on  the  market  June  28.  The  plaintiff  did 
not  treat  the  contract  as  broken,  and  tes- 
tified that  he  expected  it  to  be  fulfilled, 
lie  paid  more  for  the  goods  than  tliey  would 
have  cost  him  on  May  1st,  but  apparently 
no  orders  could  be  placed  at  tliat  date. 
It  was  held  that  he  could  recover  the  dif- 
ference between  the  price  paid  and  the 
contract  price.  The  court  said:  "It  was 
held  in  Goodrich  v.  Hubbard  (1883)  51 
Mich.  70,  16  X.  W.  232,  that,  the  plaintifT 
not  having  elected  to  consider  the  contract 
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inure  to  the  benefit  of  the  seller.'  In 
such  case  it  is  held  that  the  price  actual- 
ly paid,  less  the  contract  price,  will  be 
the  measure  of  damages,  provided  it  does 
not  exceed  the  market  price  at  delivery 
time,  less  the  contract  price.'  So,  by 
purchasing  before  time  for  delivery  the 
buyer  can  gain  nothing,  except  for  the 
seller,  and  if  there  is  a  drop  in  prices 
he  must  stand  the  loss.  The  rule  is 
maintained  upon  the  theory  that  the 
buyer  cannot  recover  more  than  his  loss 
in  any  case,  and  if  his  loss  exceeds  his 
recovery  the  excess  is  due  to  the  fact 


that  he  voluntarily  acted  in  advance  of 
the  time  when  the  seller  had  agreed  to 
supply  him  with  the  goods.*  Theoreti- 
cally, if  he  buys  at  the  time  when  the 
delivery  was  to  be  made,  at  the  market 
price,  there  can  be  no  unrecoverable 
loss.  To  buy  just  at  that  particular  time, 
however,  is  not  always  practicable,  es- 
pecially where  the  goods  were  to  be  de- 
livered in  frequent  instalments  as  needed 
in  the  buyer's  industry.'  Another  ob- 
jection to  the  rule  is  that  when  the  buy- 
er feels  compelled  to  buy  in  order  to 
protect  himself,  he  is  forced  to  take  the 


broken  before  the  arrival  of  the  time  for 
its  full  performance,  he  was  entitled  to  the 
difference  in  value  as  of  that  time.  8ee  also 
Schmertz  v.  Dwyer  (1866)  53  Pa.  335; 
Kribs  v.  Jones  (1876)  44  Md.  398.  The 
court  instructed  the  jury  that  plaintiflF  was 
entitled  to  wait  a  reasonable  time  for  the 
goods  to  reach  Chicago,  after  the  final  date 
of  shipment,  and  in  this  we  think  there 
was  no  error.  It  is  very  evident  from  this 
roocn-d  that  there  was,  in  fact,  no  market 
price  for  mirror  glass  during  any  time  in 
the  moiilh  of  June,  and  under  the  tes- 
timony the  goods  could  not  have  reached 
plaintiff  before  some  time  in  that  month." 

In  Brewer  v.  Xeatherly  (1914)  —  Tex. 
Civ.  App.  — ,  162  S.  W.  1185,  the  court 
apparently  held  that  the  market  price  on 
the  last  (lay  for  delivery  less  the  contract 
price  is  the  measure  for  damages  where 
notice  of  breach  had  been  previously  given. 
The  market  price  on  that  date  was  not 
proved,  and  the  court  took  the  nearest 
date  to  it  on  which  it  had  the  market  price. 
There  was  no  purchase  on  the  market  by 
the  purchaser. 

In  Goyert  &  Vogel  v.  Stoner  (1883)  9 
Ohio  Dec.  Reprint,  125,  11  Ohio  L.  J.  63, 
the  court  apparently  took  the  same  posi- 
tion taken  by  the  Illinois  court  in  Staley  v. 
Lyman,  cited  under  footnote  8,  infra,  ex- 
cept that' mere  silence  until  time  for  deliv- 
ery was  regarded  as  no  recognition  of  the 
breach,  while  in  the  Illinois  case  the  buyer 
had  replied  to  the  notice,  stating  affirm- 
atively that  he  refused  to  release  the  seller 
and  would  expect  delivery. 

*  See  cases  cited  under  footnote  3,  infra. 

»  Mifisonri  Furnace  Co.  v.  Cochran  (1881) 
8  Fed.  463,  10  Mor.  Min.  Rep.  309;  ^Morris 
V.  Supplee  (1904)  208  Pa.  253,  57  Atl.  566. 
For  particular  holding  in  the  Cochran  Case, 
see  footnote  5,  infra. 

In  Morris  v.  Supplee  (Pa.)  supra,  it  was 
held,  contrary  to  the  holding  in  Kansas 
Floib  Mills*  Co.  v.  BnANnx,  that  if  the 
buyer  purchases  in  the  market  before  the 
time  set  for  delivery  his  recovery  will  be 
limited  to  the  difference  between  the  mar- 
ket price  at  the  time  for  delivery  and  the 
contract  price;  so,  in  case  he  actually  pur- 
chased for  less  than  the  market  price  of 
the  delivery  date,  his  damages  will  be  the 
difference  between  what  he  actually  paid 
and  the  contract  price.  That  is,  by  pur- 
L.R.A.1917A. 


chasing  before  delivery  date  he  takes  the 
risk  of  the  falling  prices. 

4  See  cases  cited  under  footnote,  3,  supra. 

*  In  ^Missouri  Furnace  Co.  v.  Cochran 
(Fed.)  supra,  where  a  yearly  contract  of 
sale  required  the  delivery  of  so  much  of 
the  coal  each  day  to  the  buyer's  factory 
at  $1.20  per  ton,  tlio  vendor,  at  a  time  when 
coal  was  selling  on  the  market  at  $4  per 
ton,  without  a  valid  excuse,  notified  the  ven- 
dee that  he  rescinded  the  contract  and 
thereafter  delivered  no  more  coal,  it  was 
held  that,  notwithstanding  the  fact  that 
the  vendee  wont  into  the  market  and  in 
good  faith  secured  the  coal  on  another  con- 
tract for  the  remaining  part  of  the  year  at 
$4  per  ton,  he  could  recover  from  the  vendor 
only  the  difference  between  the  daily  mar- 
ket price  of  coal  and  the  original  contract 
price,  the  market  price  having  dropped 
soon  after  the  new  contract  was  made  to 
$1.30  per  ton.  The  court  said:  "I  see  noth- 
ing in  the  present  case  to  distinguish  it 
from  the  ordinary  case  of  a  breach  by  the 
vendor  of  a  forward  contract  to  supply  a 
manufacturer  with  an  article  necessary  to 
his  business.  For  such  breach  what  is  the 
true  measure  of  damages?  Says  Kelly, 
C.  B.,  in  Brown  v.  MuUer  (1872)  L.  R.  7 
Exch.  319,  41  L.  J.  l^xch.  N.  S.  214,  27  L.  T. 
N.  S.  272,  21  Week.  Rep.  18,  23  Eng.  Rul. 
Cas.  527:  The  proper  measure  of  damages 
is  that  sum  which  the  purchaser  requires 
to  put  liimself  in  the  same  condition  as  if 
the  conti'act  had  been  performed.*  That 
result — which  is  compensation — is  secured, 
it  seems  to  me,  by  the  rule  given  to  the 
jury  here,  unless  the  case  is  exceptional. 
The  vendee's  real  loss,  whether  delivery  is 
to  be  made  at  one  time  or  in  instalments, 
ordinarily  is  the  difference  between  the 
contract  price  and  the  market  value  at  the 
times  the  goods  should  be  delivere<l.  If, 
however,  the  article  is  of  limited  produc- 
tion, and  cannot,  for  that  or  other  reason, 
be  obtained  in  the  market,  and  the  vendee 
suffers  damage  beyond  that  difference,  the 
measure  of  damages  may  be  the  actual  loss 
he  sustains.  McHose  v.  Fulmer  (1873) 
73  Pa.  367,  10  Mor.  Min.  Rep.  173;  Rich- 
ardson V.  Chynoweth  (1870)  26  Wis.  056; 
Sedgw.  Damages,  5.54.  With  this  qualifica- 
tion to  meet  exceptional  cases,  the  rule 
that  the  damage**  are  to  be  assessed  with 
reference  to  the  times  the  contract  should 
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risk  that  the  party  at  fault  should  be 
compelled  to  carry.  The  notice  is  fre- 
quently given  at  a  time  when  prices  are 
above  the  contract  price,  and  yet  if  they 
fall  to  its  level  the  seller  escapes  lia- 
bility at  the  expense  of  the  buyer,  whom 
he  had  contracted  to  protect.  That  the 
buyer  cannot  recover  more  than  the 
market  price  at  the  time  set  for  delivery 
less  the  contract  price,  even  though  he 
bought  before  that  time  at  a  higher 
market  price,  is  a  proposition  that  it 
would  seem  ought  not  to  be  upheld  by 
the  same  courts  that  adopt  the  rule  that 
in  no  case  can  he  recover  more  than  his 
loss,  no  matter  how  high  the  market 
price  at  the  time  for  delivery.     If  the 


general  rule  that  the  market  price  at  the 
time  for  delivery  governs  is  to  give  way 
to  the  rule  that  the  injured  party  can 
never  recover  more  than  he  actually  lost, 
it  should  also  give  way  sufficiently  to 
permit  him  to  recover  all  that  he  has 
lost.*  Otherwise  the  advantage  is  al- 
wavs  with  the  breaeher  of  the  contract, 
and  against  the  innocent  party  who  in 
good  faith  made  an  attempt  to  minimize 
the  loss,  which  position  can  be  justified 
only  upon  the  theory  that  the  buyer  has 
no  right  whatever  to  buy  in  the  market 
until  time  for  delivery  has  passed^ 

On  the  other  hand,  some  courts  treat 
the  notice  that  the  seller  will  not  deliver 
the  goods,  as  a  breach,*  especially  where 


be  performed,  furnishes,  I  think,  a  safe  and 
just  standard  from  which  it  would  be  haz- 
ardous to  depart.  In  this  case  I  fail  to 
perceive  anything  to  call  for  a  departure 
from  that  standard.  There  was  no  evidence 
of  any  special  damage  to  the  plaintiff  by 
the  stoppage  of  its  furnaces  or  otherwise. 
Furthermore,  the  contract  with  Hudson, 
February  27,  1880,  was  made  at  a  time 
when  the  coke  market  was  execited  and 
in  an  extraordinary  condition.  Unexpect- 
edly and  suddenly  coke  had  risen  to  the 
unprecedented  price  of  $4  per  ton;  but 
this  rate  was  of  brief  duration.  The  mar- 
ket declined  about  May  1,  1880,  and  by 
the  middle  of  that  month  the  price  had 
fallen  to  $1.30  per  ton.  The  good  faith 
of  the  plaintiff  in  entering  into  the  new 
contract  cannot  be  questioned,  l)ut  it  proved 
a  most  unfortunate  venture.  By  the  last 
of  May  the  plaintiff  had  in  its  liands  more 
coke  than  was  required  in  its  business,  and 
it  procured — at  what  precise  loss  does  not 
clearly  appear — the  cancelation  of  contracts 
with  Hutchinson  to  the  extent  of  20,000 
tons.  As  the  plaintiff  was  not  bound  to 
enter  into  the  new  forward  contract,  it 
seems  to  me  it  did  so  at  its  own  risk,  and 
cannot  fairly  claim  that  the  damages 
chargeable  against  the  defendant  shall  be 
assessed  on  the  basis  of  that  contract.'* 

«  This  seems  to  be  the  theory  upon  wliich 
Kansas  Flour  Mills  Co.  v.  Braxdt,  ante. 
1000,  was  decided.  Refereace  to  the  Kansas 
cases  cited  and  discussed  under  footnote  1, 
supra,  show  that  the  court  does  not  take 
the  position  taken  by  the  courts  in  the  eases 
cited  in  footnote  8,  infra,  and  the  reasoning 
of  the  court  seems  to  bear  out  tliis  interpre- 
tation. 

7  The  court  in  Kansas  Flouh  Mills  Co. 
V.  Brandt  has  well  said  that  "llie  damage 
to  the  plaintiff  was  caused  by  the  defendant. 
He  could  have  prevented  damage  to  the 
plaintiff  by  performing  the  contract  on  any 
of  the  days  that  he  might  select.  He  re- 
fused to  perform  his  contract,  and  compelled 
the  plaintiff  to  adopt  such  measures  as  he 
deemed  best  to  reduce  his  losses.  Tlie  de- 
fendant ought  not  to  be  permitted  to  cast 
on  the  plaintiff  the  burden  of  reducing  these 
losses  and  then  sav  that  the  plaintiff  could 
L.K.A.1917A. 


have  belter  reduced  the  losses  by  purchas- 
ing wheat  on  a  different  day.  The  rule 
ought  to  be,  and  we  thing  it  is,  that  the 
plaintiff,  when  notified  by  the  defendant, 
had  a  right  to  go  on  the  market  on  that  day 
and  purchase  an  amount  of  wheat  equal  to 
that  contracted  for,  and  recover  from,  the 
defendant  the  difference  in  price." 

•  Follansbee  v.  Adams  (1877)  86  III.  13; 
Kehler  v.  Einstman  (1890)  38  111.  App.  91; 
Stalev  V.  Lvman  (1000)  151  lU.  App.  137; 
Barnett  v.  Elwood  Hrain  Co.  (1911)  153  Mo. 
App.  4.>8.  133  S.  W.  8.">r>. 

In  Folia  nsbee  v.  Adams  (111.)  supra, 
where  the  contract  was  for  the  sale  of 
wheat  and  the  delivery  thereof  at  the 
option  of  the  plaintiff  at  any  time  during 
the  month  of  July,  1874,  and  in  June  the 
seller  failed  and  became  insolvent,  and  noti- 
fied the  buyer  of  his  inability  to  fulfil  his 
contract,  it  was  conceded  that  the  buyer 
had  the  right  to  go  into  the  market  and 
buy  wheat  of  the  same  grade  at  the  then 
market  price  on  the  date  of  the  notice,  and 
collect  from  the  seller  the  difference  be- 
tween the  then  price  and  the  contract  price: 
and  it  was  further  held  that  he  was  not 
under  obligation  to  actually  buy  the  wheat, 
but  that  a  settlement  might  he  made  or 
damage  calculated  upon  the  market  price 
of  the  wheat  at  the  date  of  the  notice. 

Kehler  v.  Einstman  (1890)  38  lU.  App. 
91,  on  a  certain  day  before  the  expiration 
of  the  time  in  which  it  was  understood  that 
the  wheat  should  be  delivered,  the  seller 
wired  the  buyer  asking  him  to  buy  in  wheat 
that  day  suflicient  to  complete  the  contract. 
The  court  treated  this  as  a  notice  of 
rescission,  and  held  that  the  market  price 
on  that  day,  which  was  the  same  as  the 
contract  price,  must  govern,  and  refused  to 
permit  the  buyer  to  choose  any  time  there- 
after within  the  contract  time  as  the  day 
for  fixing  the  market  price. 

In  Staley  v.  Lyman  (1909)  151  111.  App. 
137,  the  Illinois  cases  here  cited  -are  in- 
terpreted as  holding  that  the  plaintiff  had 
elected  to  treat  the  contract  as  broken;  and 
it  was  held  that  where  the  buyer  writes, 
refusing  to  recognize  the  right  of  the  seller 
to  rescind  the  contract  by  notice,  and  then 
goes  into  the  market  and  buys  the  goods. 
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the  buyer  goes  into  the  market  and  pur- 
chases the  goods  at  the  then  market 
price.  If  the  contract  is  breached  at 
the  time  of  sending  the  notice,  of  course, 
the  application  of  the  general  rule  of 
damages  results  in  adopting  the  market 
price  at  the  time  of  the  notice  less  the 
contract  price  as  the  measure  of  dam- 
aj^es .•  This  rule  may  and  perhaps  does 
give  way  to  the  principle  that  the  buyer 
can  never  recover  more  than  his  actual 
loss,  as  where  he  purchases  at  less  than 
the  market  price,  and  no  loss  is  suffered 
by  him.  Some  courts  hold  that  if  the 
bu3^er  expects  to  recover  consequential 
damages,  he  must,  upon  receipt  of  the 
notice,  go  into  the  market  and  buy,** 
if  that  is  possible,**  in  order  to  avoid 
or  minimize  the  damages,  but  if  he  is 
not   seeking  consequential   damages  he 


owes  the  seller  no  duty  to  buy  in  the 
market.** 

The  rule  here  discussed,  i.  e.,  measur- 
ing the  damages  by  the  market  price  at 
the  time  of  the  notice  less  the  contract 
price,  is  as  favorable  to  a  contract  break- 
er as  anyone  ought  to  expect,  and  in 
addition  it  has  the  merit  of  substantially 
executing  the  contract;  for  when  the 
seller  repudiates  his  agreement,  or  at- 
tempts to  do  so,  the  reasonable  inference 
is  that  he  does  not  expect  the  price  to 
fall  in  time  to  be  of  any  benefit  to  him, 
so  it  can  be  assumed  that  the  date  of  the 
notice  is  the  date  that  he  would  have 
selected  for  delivery. or  to  buy  for  de- 
livery, if  he  really  had  intended  to  ful- 
fil his  agreement.  It  should  also  be  noted 
that  most  of  the  cases  cited  under  foot- 
note 1,  supra,  are  cases  in  which  it  was 
the  buyer  who  was  contending  for  the 


lie  perpetuateB  the  contract  for  both  parties, 
and  when  he  sues  after  time  for  deliver}', 
the  measure  of  damages  will  be  the  difTer- 
ence  between  the  market  price  at  time  of 
delivery  and  the  contract  price.  In  the 
absence  of  evidence  of  the  market  price  at 
the  time  for  delivery,  the  damages  will  be 
nominal.  See  Goyert  &  Vogel  v.  Stoner, 
cited  under  footnote,  1,  supra,  where  it  was 
hehl  that  mere  silence  by  the  buyer  at  time 
of  notice  will  prevent  the  contract  from 
boing  broken  by  the  mere  notice. 

•  vSee  cases  cited  under  footnote,  8,  supra. 

MThe  difference  between  the  market 
price  at  the  time  of  the  notice  and  tlie  con- 
tract price  is  the  measure  of  damages 
whether  buyer  purchases  on  the  market  or 
not,  and  he  is  under  no  obligation  to  so  pur- 
chase unless  he  is  seeking  to  recover  conse- 
quential damages,  in  which  case  it  is  his 
duty  to  minimize  the  damages  by  purchas- 
ing. Barnett  v.  Elwood  Grain  Co.  (1911) 
ir>3  Mo.  App.  458,  133  S.  W.  856.  The  court 
said:  "If  plaintiffs  were  seeking  to  recover 
consequential  damages  by  reason  of  the 
failure  of  defendant  to  furnish  the  corn 
.-contracted  for,  such  as  losses  by  reason  of 
their  inability  thereby  to  furnish  such  corn 
previously  sold  to  customers,  then,  under 
the  rule,  the  duty  would  devolve  upon  them 
to  go  upon  the  market  and  buy  other  corn 
in  order  to  avoid  such  loss  as  far  as  possi- 
ble. But,  as  the  case  stands,  the  suit  is  not 
for  consequential  damages,  and  plaintiffs 
were  not  required  to  go  upon  the  market 
to  buy  other  com,  as  the  difference  between 
the  market  price  and  the  price  fixed  by  the 
contract  would  be  the  same  whether  they 
bought  other  corn  or  not.  The  court 
instructed  the  jury  properly  that,  if  they 
found  for  plaintiffs,  they  would  assess  their 
damages  at  the  difference  between  the  con- 
tract price  of  the  corn  and  the  price  at 
which  a  like  amount,  to  be  at  the  time  pro- 
vided  in  the  contract,  could  have  been  pur- 
chased in  the  market  the  day  after  they 
received  notice  of  defendant's  intention  to 
L.K.A.IQHA. 


cancel  the  contract.     Creve  Cceur  Lake  Too 
Co.  V.  Tamm  (1001)  90  Mo.  App.  180." 

In  Harrison  v.  Argyle  Co.  (1908)  128 
App.  Div,  81,  112  W.  y.  Supp.  477.  affirmed 
in  (1910)  198  X.  Y.  628.  92  N\  E.  1086,  the 
court  said:  "The  defendant  also  urges, 
with  great  elaboration  of  detail  and  sup- 
ported by  many  authorities,  that  the  plain- 
tiff, when  he  knew  that  the  contract  had 
been  repudiated  by  the  defendant;,  owed  the 
active  duty  of  making  the  loss  as  small  as 
possible,  and  that  he  had  no  right  to  wait 
from  the  early  part  of  May  to  August  and 
September,  when  the  deliveries  were  duo, 
and  then  measure  his  damage  by  what  it 
would  cost  to  purchase  the  goods  in  the 
open  market,  it  appearing  from  the  evidence 
tliat  it  was  at  that  time  necessaiy  to  pur- 
chase of  jobbers,  rather  than  of  manu- 
facturers, at  greatly  enhanced  prices.  A 
very  complete  answer  to  this  proposition  is 
the  fact  that  the  court  charged  the  jury 
upon  this  question  precisely  in  line  with 
the  evidence,  and  that  the  defendant  made 
no  objection  and  took  no  exception  to  the 
rule  as  stated.  Upon  the  basis  of  that 
ancient  maxim  of  the  common  law,  that 
'that  to  which  a  person  assents  is  not 
esteemed  in  law  an  injury'  (Broom*  Lejral 
^laxims,  4th  Am.  ed.  193),  the  defendant  is 
in  no  position  to  raise  this  question  upon 
appeal." 

But  the  rescission  must  be  unconditional, 
and  if  the  buyer  is  justified  in  believing 
that  the  seller  will  yet  deliver,  it  is  not  liis 
duty  to  buy  in  the  market  in  order  to 
minimize  the  loss.  Keid,  M.  &  Co.  v. 
Somerset  Canning  Co.  (1913)  182  111.  App. 
112. 

11  See  Kansas  cases  cited  under  footnote, 
1,  supra,  holding  that  the  burden  of  show- 
ing that  it  was  possible  is  upon  the  seller, 
where  no  purchase  has  been  made  and  the 
buyer  is  claiming  the  difference  between  the 
market  price  at  the  time  of  delivery  and 
the  contract  price. 

12  See  footnote,  10,  supra. 
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application  of  the  general  rule  by  using  i  tice  or  other  refusal  to  deliver  less  the 
the  market  price  at  time  of  delivery  ,  contract  price  is  the  measure  of  dam- 
less  the  contract  price  as  the  measure  of  ages.^^  This  of  course  is  upon  the  theory 
damages.  There  could  be  no  objection  to  that  the  time  for  delivery,  being  in- 
permitting  the  buyer  to  elect  in  the  j  definite,  becomes  fixed  and  definite  at 
matter  of  the  two  dates,  provided  he  I  the  time  of  the  notice;  so  that  time  of 
elects  at  the  time  of  the  notice.  Silence  !  notice  and  time  for  delivery  are  one  and 
at  time  of  notice  ought  to  be  regarded  the  same.  It  is  of  course  impossible  for 
as  electing  to  choose  that  time,  since  ,  the  buyer  to  go  into  the  market  and  pur- 
such  notice  sometimes  is  in  reality  mere-  chase  before  time  for  delivery,  and  the 
ly  a  request  that  the  buyer  secure  the  cases  are  governed  by  the  same  rules 
goods  in  the  market  and  adjust  differ-  that  govern  those  cases  where  the  pur- 
enees.**  chase  is  made  after  time  for  delivery. 

Where  no  time  is  fixed  for  the  delivery'    which  cases  are  not  within  the  scope  of 
of  the  goods,  it  is  uniformly  held  that    the  present  note, 
the  market  price  -at  the  time  of  the  no- 1 

W  See  Kehler  v.  Einstman,  cited  under  .  In  Williams  v.  Wood  (1860)  16  Md.  220, 
footnote  8,  supra,  for  a  case  in  which  the  '  the  court  said:  "From  a  letter  of  the  plain- 
notice  actually  took  the  form  of  a  request.  '  tiffs,  dated  the  1st  of  September,  1853.  it 
Also  see  Staley  v.  Lyman,  cited  under  foot-  |  appears  that  on  the  preceding  day  (the  Slst 
note,  8,  supra,  and  Hoyert  &  Vogel  v.  '  of  August)  they  had  knowledge  of  the 
Stoner,  cited  under  footnote,  1,  supra,  on  |  peremptory  refusal  of  the  firm  of  William 
the  question  of  mere  silence  at  time  of  j  Howell  Si  Son  to  comply  with  the  alleged 
notice  to  perpetuate  the  contract.  contract  of  sale.     In  Mayne  on  Damages. 

14  Ward  V.  Cotton  Seed  Products  Co.  j  82,  in  the  Law  Library,  when  treating  of 
(1915)  193  Ala.  101,  69  So.  514;  Walnut  Tactions  for  not  delivering  goods,' after  com- 
Ridge  Mercantile  Co.  v.  Cohn  (1006)  79  [  menting  upon  several  cases,  it  is  si\id:  *Iii 
Ark.  338,  96  S.  W.  413;  Pope  ^fetal  Co.  v.  '  all  these  cases  there  was  a  stated  time  fixed 
Sandoval  Zinc  Co.  (1909)  148  III.  App.  444;  for  the  completion  of  the  contract.  Whore 
Williams  v.  Wood  (1860)  10  Md.  220;  :  there  is  no  time  fixed,  damages  will  be 
Howard  v.  Haas  (1909)  139  Mo.  App.  .591,  |  calculated  from  the  period  at  which  the 
123  S.  W.  1048;  Fowler  v.  Oress  Mfg.  Co.  defendant  refuses  to  perform  it.  Such  a 
(1016)  94  Misc.  650,  158  N.  Y.  Supp.  524  '  refusal  leaves  no  further  locus  pcenitentiae 
(controlled  by  statute).  ;  to  himself,  and  of  course  the  plaintiff  can- 

In  Ward  V.  Cotton  Seed  Product  Co.  not  treat  the  agreement  as  any  longer  aub- 
(1915)   193  Ala.  101,  69  So.  514,  the  court ;  sisting.' " 

said:  "It  has  been  *held,  also,  that  where  j  Where  the  contract  calls  for  375  cases  and 
no  time  is  fixed  in  the  instrument  for  the  j  the  letter  of  notification  said,  **I  find  now 
completion  of  the  contract — that  is,  for  the  that  I  cannot  deliver  you  over  about  200 
delivcrv  of  the  goods — damages  mav  be  '  cases,"  it  was  held  in  Howard  v.  Haas 
calculated  from  the  period  at  which  the  de-  '  (1909)  139  Mo.  App.  591,  123  S.  W.  1048. 
fendant  refused  to  perform  it.  2  Mechem. :  that  the  letter  was  not  sufficiently  definite 
Sales,  §  1748;  Williams  v.  Woods  (1860)  16  '  to  cast  upon  the  buyer  the  duty  of  going 
Md.  220.  As  said  by  the  authorities,  such  into  the  market  at  that  date  to  piu-chase 
a  refusal  on  his  part  leaves  no  further  locus  j  the  175  cases  at  the  then  market  price, 
poenitentise  to  himself,  and  of  course  the  ,  Fowler  v.  Gross  Mfg.  Co.  (1916)  94  ^l\»c. 
plaintifi*  cannot  treat  the  a;*reement  as 
longer  subsisting." 

In  Walnut  Ridge  Mercantile  Co.  v.  Colin 
(1906)  79  Ark.  338,  96  S.  W.  413,  the  court 
said:  "The  evidence  shows  that  the  plain- 
tiff purchased  the  cotton  in  the  market  as 


650,  158  N.  Y.  Supp.  524,  was  decided  under 
a  statute  which  provides:  "Where  there  is 
an  available  market  for  the  goods  in  ques- 
tion, the  measure  of  damages,  in  the  ab- 
sence of  special  circunii^tances  showing 
proximate  damages  of  a  greater  amount,  is 
soon  as  he  ascertained  definitely  that  the  i  the   difference   betw^een    the   contract    price 


defendant  did  not  intend  to  perform  his 
contract.  He  was  therefore  entitled  to  re- 
cover the  difference  between  the  contract 
price  and  the  market  price  of  cotton  of 
Bame  grade  called  for  in  the  contract  on  the 
day  he  ascertained  that  defendant  would 
not  perform  its  contract." 
L.R.A.1917A. 


and  the  market  or  current  price  of  the  goods 
at  the  time  or  times  when  they  ought  to 
have  been  delivered,  or,  if  no*  time  was 
fixed,  then  at  the  time  of  the  rofnyal  to 
deliver."  J.  W.  M. 
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STATE  OF  OHIO,  Plff.  in  Err., 

V. 

CLEVELAND     k     PITTSBURGH     RAIL- 
ROAD  COMPANY  et  al. 

(—  Ohio  St.  — ,  113  N.  B.  6770 

Water  —  Imrbor  lines  •—  power  of  cot- 
ernment. 

1.  Under  the  constitutional  grant  of  au- 
thority to  regulate  interstate  and  foreign 
commerce,  the  United  States  government  has 
paramount  control  of  navigable  waters,  and 
power  to  establish  therein  harbor  lines  and  ' 
regulations. 

For  other  cases,  see  Commerce,  /.  in  Dig. 
l'o2  A'.  8. 

Same  —  riparian  rii^hts. 

2.  The  title  and  rights  of  littoral  and 
riparian  proprietors  in  the  subaqueous  soil 
of  navigable  waters,  within  the  limits  of  a 
btate,  are  governed  by  the  laws  of  the  state, 
subject  to  the  superior  authority  of  tlie 
Federal  government. 

For  other  cases,  see  Waters,  /.  c,  4>  ^  ^^ff- 
1-52  N.  8. 

T.ake  —  title  to  bed. 

3.  The  title  of  the  land  under  the  waters 
of  Lake  Erie  within  the  limits  of  the  state  . 
of  Ohio  is  in  the  state  as  trustee  for  the  | 
)>eneflt  of  the  people,  for  the  public  uses  to  i 
which  it  may  be  adapted.  j 
For  other  cases,  see  Waters,  I.  c,  4»  t**  ^^0- 

1-52  y.  8. 

Water  —  state  control  of  harbor. 

4.  The  state  has  control  of  a  harbor  with- 
in a  harbor  line  and  mav  enact  le^jfislation 
prescribing  regulations  in  connection  there- 
with and  to  secure  the  rights  of  the  public, 
provided  it  does  not  conflict  with  the  regu- 
lations of  the  Federal  government. 

For  other  cases,  see  Waters,  1.  e,  4»  »♦»  Dig. 
l-o2  A .  8. 

Same  —  riffht  of  across. 

o.  The  littoral  owner  is  entitled  to  access 
to  navigable  waters  on  the  front  of  which 
his  land  lies,  and,  subject  to  regulation  and 
control  by  the  Federal  and  state  govern- 
ments, has,  for  purposes  of  navigation,  the 
right  to  wharf  out  to  navigable  water. 
For  other  cases,  see  Waters,  1.  c,  4,  e,  in 

Dig.  1-52  N.  8. 

Same  -^  surrender  of  public  rlgtit. 

0.  The  ownership  of  the  waters  of  Lake 
Erie  and  of  the  land  under  them  within  the 

Headnotes  by  the  Coubt. 


state  is  a  matter  of  public  concern.  T!ic 
trust  with  which  they  are  held  is  govern- 
mental, and  the  state,  as  trustee  for  the 
people,  cannot,  by  acquiescence  or  otherwise;, 
abandon  the  trust  property,  or  permit  a 
diversion  of  it  to  private  uses  different  from 
the  object  for  which  the  trust  was  create«l. 
The  littoral  owner  is  charged  with  knowl- 
edge that  nothing  can  be  done  by  him  that 
will  destroy  the  rights  of  the  public  in  the 
trust  estate. 

For  other  cases,  see  Waters,  /.  o.  ^,  a,  in 
Dig.  1-52  A'.  8. 

(February  29,  1916.) 

Ij^RROR  to  the  Court  of  Appeals  for 
-i  Cuyahoga  Coimty  to  review  a  judgment 
affirming  a  judgment  of  the  Court  of  Com- 
Tuon  Pleas  in  favor  of  defendants  in  an 
action  brought  to  enjoin  them  from  further 
filling  in  the  waters  of  the  harbor  in  front 
of  their  land  and  for  the  restoration  of  the 
waters  to  their  former  condition.    Affirmed. 

Statement  by  the  Court: 

This  was  a  proceeding  brought  in  the 
court  of  common  pleas  of  Cuyahoga  coun- 
ty by  the  state  against  the  Cleveland  & 
Pittsburgh  Railroad  Company,  the  Lak<» 
Shore  &  Michigan  Southern  Railway  Com- 
pany, the  Pennsylvania  Company,  and  the 
New  York  Central  Railroad  Company. 

The  petition  alleges  that  the  defendants 
are  the  owners  of  certain  lands,  forming  a 
contiguous  tract,  having  a  frontage  of 
about  1,415  feet  on  the  south  shore  of  Lake 
Erie,  just  west  of  the  mouth  of  the  Cuya- 
hoga river  where  it  enters  the  artificial 
harbor  created  by  the  United  States  govern- 
ment breakwater. 

It  is  averred  that  all  of  the  land  covered 
by  the  waters  of  Lake  Erie  within  the 
boundaries  of  the  state  of  Ohio,  and  es- 
pecially that  part  of  such  land  constituting 
the  bed  of  .said  waters  contiguous  to  the 
above-described  tracts  of  land,  is  owned  by 
the  state  of  Ohio  as  proprietor  thereof,  sub- 
ject to  the  common-law  rights  of  the  de- 
fendants and  the  general  public  to  the  use 
of  the  waters  over  said  land  for  the  pur- 
poses of  navigation  and  fishery. 

It  is  averred  that,  within  a  period  of 
about  six  months  previous  to  the  filing  of 
the  petition,  the  defendants  had  been  filling 
in  the  waters  of  the  harbor  in  front  of  their 


Note.  —  The  right  to  erect  wharves  is  dis- 
cussed generally  in  the  note  to  Madison  ▼. 
Mayers,  40  L.R.A.  ($35. 

The  right  to  obstruct  or  destroy  rights 
of  navigation,  including  obstruction  by 
wharves,  is  discussed  in  the  note  to  Button 
V.  Webb,  59  L.R.A.  33. 

The  right  to  obstruct  or  destroy  wharf 
rights  in  navigable  waters  for  public  pur- 
poses without  compensation  Is  treated  in  the 
L.R.A.1917A. 


note  to  Korthem  P.  R.  Co.  ▼.  Slade  Lumber 
Co.  34  L.R.A.(N.S.)   423. 

Generally  as  to  improvement  of  navigabil- 
ity of  stream,  see  note  to  Beidler  v.  Sani- 
tary Dist.  67  L.R.A.  820. 

Other  questions  in  relation  to  rights  of 
navigation  and  ownership  of  soil  under 
navigable  water  are  treated  in  notes  cited 
in  Index  to  L.R.A.  Notes  under  the  title, 
"Waters,  I." 
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land,  and  had  proceeded  with  the  fill  along 
fiaid  frontage  out  from  the  sliore  for  a  dis- 
tance of  froooi  15  to  165  feet;  that  the  ter- 
ritory 80  filled  had  been  in  the  past,  and 
was  still  being,  used  as  the  anchorage  for 
considerable  of  the  w^ater  craft  using  said 
harbor  of  the  city  of  Cleveland,  and  that  the 
effect  of  the  fill  and  threatened  filling  will 
be  to  prevent  or  limit  such  use  thereof  in 
the  future,  and  to  limit  the  space  available 
in  said  harbor  as  a  refuse  harbor  for  the 
water  craft  of  the  lake  and  an  anchorage 
for  all  craft  using  said  harbor,  including 
log  crafts,  as  it  lias  been  used,  is  now  being 
used,  and  will  be  more  extensively  used  in 
the  future. 

The  petition  alleges  that  the  submerged 
territory  in  front  of  the  defendants'  lands 
is  owned  by  the  state  of  Ohio  aa  proprietor 
thereof,  and  that  defendants  are  filling  up 
the  waters  of  Lake  Erie  without  any  grant 
of  right  to  do  so  from  the  government  of 
the  United  States,  or  the  state  of  Ohio,  or 
from  any  person,  officer,  or  corporation 
vested  with  any  right  or  authority  to  grant 
such  privilege. 

The  prayer  of  the  petition  is  for  an  in- 
junction to  stop  further  filling,  and  that 
the  defendants  be  ordered  to  restore  tlie 
waters  to  their  original  condition. 

The  defendants,  in  their  answer,  for  a 
first  defense  admit  their  ownership  of  the 
uplands,  the  filling  in  sls  alleged  in  the 
petition,  and  deny  the  other  allegations  in 
the  petition. 

For  a  second  defense  they  allege  the  es- 
tablishment by  the  United  States  govern- 
ment of  a  harbor  line,  previous  to-  Septem- 
ber, 1910,  about  1.000  feet  out  in  the 
harbor  in  front  of  the  uplands  of  defend- 
ants, and  that  the  territory  between  the 
shore  line  and  the  harbor  line  was  shallow 
and  nonnavigable. 

They  further  aver  that  in  order  to  avail 
themselves  of  the  riparian  rights  vested  in 
them  by  reason  of  the  ownership  of  the 
tracts  of  land  above  mentioned,  abutting 
on  the  shore  of  said  lake,  it  is  necessary  to 
fill  in  upon  the  bed  of  said  lake  in  order  to 
wharf  out  to  said  harbor  line  and  thereby 
reach  navigable  water;  that  the  distance  be- 
tween the  present  shore  line  and  said  har- 
bor line  is  so  great  that  it  is  impracticable, 
as  well  as  impossible,  for  said  defendants 
to  place  themselves  in  a  position  where  they 
may  be  able  to  avail  themselves  of  and  en- 
joy the  use  of  said  riparian  rights  in  con- 
nection with  the  navigable  waters  of  said 
lake  without  so  wharfing  out  by  filling  in 
upon  the  bed  of  the  lake. 

For  a  third  defense  they  aver  that,  with 
Ihe  knowledge  and  acquiescence  of  the  state, 
adjoining  owners  of  property  had  made  fills 
which  had  caused  the  water  in  front  of  de- 
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fendants'  uplands  to  beoouie  more  shallow, 
and  had  caused  deposits  of  sand  in  bars 
upon  the  bed  of  said  lake  in  front  of  de- 
fendants' property,  thereby  making  it  im- 
possible to  use  the  waters  of  said  lake  iiii> 
mediately  in  front  of  said  defendants* 
tracks,  or  at  any  point  inside  of  the  estab- 
lished harbor  line,  for  the  purpose  of  navi- 
gation. 

For  a  fourth  defense  it  is  alleged  that 
since  a  very  early  period  in  the  history  of 
the  city  of  Cleveland,  to  wit,  1845,  there 
had  existed  a  custom  for  property  owners 
and  the  city  to  make  fills  along  the  shore 
of  the  harbor  of  the  city  of  Cleveland,  to  thr- 
know ledge  and  with  the  acquiescence  of  the 
authorities  of  the  state  of  Ohio;  that  under 
favor  of  said  custom  certain  railroad  com- 
panies created  what  is  known  as  the  "Bath 
street  tract,"  lying  immediately  east  of  the 
easterly  pier  of  the  Cuyahoga  river  at  said 
harbor,  consisting  of  an  area  of  upwards 
of  80  SLcrvH  of  land;  that  said  property  has 
been  extended  to  the  harbor  line  established 
by  the  United  States  government;  that  mil- 
lions of  dollars  have  been  expended  in  the 
construction  thereon  of  slips,  docks,  load- 
ing and  unloading  plants  for  ooal  and  iron 
ore,  warehouses,  depots,  and  track  facilities; 
that  the  city  of  Cleveland,  acting  under 
favor  of  riparian  rights,  has  filled  in  upon 
the  bed  of  said  lake  until  it  has  reclaimed 
from  said  lake  upwards  of  50  to  60  acre.s 
of  land;  that  said  custom  was  well  known 
to  the  authorities  of  the  state  of  Ohio;  and 
that  they  never  raised  any  objection  or 
made  any  claim  that  the  bed  of  the  lake 
was  owned  by  the  state,  or  that  any  filling 
in  thereon  was  a  trespass. 

For  a  fifth  defense  it  is  alleged  that  trans- 
portation facilities  in  and  out  of  said  city 
of  Cleveland  are  inadequate  to  properly 
handle  the  traffic,  for  the  reasons  that  the 
tonnage  of  raw  material  and  merchandise 
has  increased  with  such  rapid  strides  dur- 
ing recent  years  as  to  make  it  impossible 
for  railroads  to  keep  pace  with  the  same, 
and  that  the  city  of  Cleveland  and  the  cor- 
porations whose  lines  of  railroad  center 
there  have  in  contemplation  joint  improve- 
ments involving  extennive  changes  in  the 
handling  of  traffic  in  and  out  of  the  city, 
both  by  rail  and  boat;  that  the  contem- 
plated improvements  will  require  a  change 
in  the  present  bridge  over  the  Cuyahoga 
river  and  the  construction  of  a  second 
bridge  across  said  river,  and  the  filling  in 
of  the  bed  of  the  lake  from  the  shore  to  the 
harbor  line.  They  allege  that  the  filling 
now  being  prosecuted  is  to  meet  the  present 
needs  of  the  defendants  and  in  view  of  the 
more  extensive  changes  contemplated.  They 
allege  that  in  the  filling  in  upon  the  bed  of 
the  lake  they  are  only  doing  that  which  the 
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great  needs  of  the  public  demand  at  the 
Cleveland  harbor,  and  improving  their 
property  through  the  exercise  of  their  ri- 
parian rights  so  as  to  enable  them  to  meet 
the  demands  of  the  public  and  discharge 
their  duties  as  common  carriers. 

The  state  in  its  reply  admits  the  estab- 
lishment of  the  harbor  line  by  the  United 
States  government  along  a  part  of  the 
water  frontage  of  Cleveland,  including  the 
particular  upland  in  question,  and  that  ccr- 
;tain  littoral  owners,  including  the  city  of 
Cleveland,  had  made  certain  fills,  but  al- 
leges that  all  of  said  fills  had  been  made 
without  notice  to  or  consent  of  the  state, 
and  further  alleges  that  the  filling  done  by 
the  city  of  Cleveland  was  not  with  any  in- 
tention of  claiming  any  interest  adverse  to 
the  plaintiff,  but  was  for  the  protection  and 
benefit  of  the  rights  of  the  public  generally. 

The  plaint ifT  further  admits  that  there  is 
a  demand  at  the  port  of  Cleveland  for  in- 
creased dockage  and  ^other  transportation 
facilities,  and  that  such  demand  has  been 
the  subject  of  much  discussion  between  the 
defendants  and  the  representatives  of  the 
city  of  Cleveland  and  civic  organizations  of 
said  city,  involving  numerous  plans;  but 
that  no  general  or  particular  plans  have 
yet  been  decided  upon,  and  at  no  time  has 
the  interest  of  tlie  city  or  public  sought  by 
this  suit  to  be  protected  been  overlooked, 
nor  has  any  plan  contemplated  by  the  city 
involved  the  surrender  of  the  control  of  the 
territory  here  in  question. 

At  the  close  of  the  state's  case  the  trial 
court  sustained  a  motion  of  the  defendants 
that  the  petition  of  the  plaintiff  be  dis- 
missed, and  'judgment  be  rendered  for  the 
defendants.  The  court  of  appeals  affirmed 
this  judgment,  and  this  proceeding  is 
brought  to  reverse  the  judgments  of  the 
courts  below. 


Messrs.  Edward  C.  Turner,  Attorney 
General,  Robert  M.  Morgan,  and  Clar- 
oiiee  D.  Laylln,  for  the  State: 

The  state  of  Ohio  holds  the  territory  in 
question  as  actual  proprietor  as  well  as  in 
its  sovereign  capacity. 

Gavit  V.  Chambers,  3  Ohio,  49.1:  Blancli- 
ard  v.  Porter,  11  Ohio,  138;  Sloan  v.  Bie- 
miller,  34  Ohio  St.  492;  .June  v.  Purcell,  36 
Ohio  St.  396;  Hogg  v.  Beerman,  41  Ohio  St. 
81,  62  Am.  Rep.  71;  Pollock  v.  Cleveland 
Ship  Bldg.  Co.  56  Ohio  St.  655,  47  X.  E. 
582;  Shively  v.  Bowlby,  152  U.  S.  1,  13, 
38  L.  ed.  331,  336,  14  Sup.  Ct.  Rep.  548; 
Com.  V.  Alger,  7  Cush.  53;  Murphy  v.  Bul- 
lock, 20  R.  I.  35,  37  Atl.  348;  Providence 
V.  Comstock,  27  R.  I.  537,  65  Atl.  307; 
Chapman  v.  Kimball,  9  Conn.  38,  21  Am. 
Dec.  707;  Brookhaven  v.  Smith,  188  N.  Y. 
74,  9  L.R.A,(N.S.)  326,  80  N.  E.  665,  11 
L.R.A.1917A.  64 


Ann.  Cas.  1;  Stevens  v.  Paterson  k  N.  R. 
Co.  34  K  J.  L.  532,  3  Am.  Dec.  269;  Xaglee 
V.  IngersoU,  7  Pa.  185;  Bailey  v.  Philadel- 
phia, W.  &  B.  R.  Co.  4  Harr.  (Del.)  369, 
44  Am.  Dec.  693;  Day  v.  Day,  22  Md.  530; 
French  v.  Bankhead,  11  Gratt.  136;  Ward  v. 
Willis,  51  X.  C.  (6  Jones,  L.)  183,  72  Am. 
Pec.  570;  State  v.  Pacific  Guano  Co.  22 
S.  C.  60;  Johnson  v.  State,  114  Ga.  790, 
40  S.  E.  807 ;  State  ex  rel.  Ellis  v.  Gerbing, 
66  Fla.  603,  22  L.R.A.(K.S.)  337,  47  So. 
353;  State  v.  Black  River  Phosphate  Co. 
32  Fla.  82,  21  L.R.A.  189,  13  So.  640;  Tur- 
ner V.  :^fobile,  135  Ala.  73,  33  So.  132;  Bul- 
lock v.  WiUon,  2  Port.  (Ala.)  436;  Martin 
V.  O'Brien,  34  Miss.  21:  Galveston  City  Surf 
Bathing  Co.  v.  Ileidenheimer,  63  Tex.  559: 
Dana  v.  Jackson  Street  Wharf  Co.  31  Cal. 
118,  89  Am.  Dec.  164;  Pacific  Mill  k  Eleva- 
tor Co.  V.  Portland,  65  Or.  349,  46  L.R.A. 
(X.S.)  363,  133  Pac.  72;  Eisenbach  v.  Hat- 
field, 2  Wash.  236,  12  L.R.A.  632,  26  Pac. 
539;  State  v.  Korrer,  127  Minn.  60,  L.R.A. 
101 6C,  130,  148  X.  W.  617,  1095:  Atty. 
Gen.  ex  rel.  Askew  v.  Smith,  109  Wis.  532, 
85  X.  W.  512;  Uevell  v.  People,  177  III. 
468,  43  L.R.A.  790,  69  Am.  St.  Rep.  257,  62 
X.  E.  1052;  State  v.  Venice  of  America 
Land  Co.  160  Mich.  680,  125  X.  W.  770; 
Ryan  v.  Brown,  18  Mich.  196,  .100  Am.  Dec. 
154;  Ravenswood  v.  Fleming,  22  W.  Va.  52, 
46  Am.  Rop.  485 :  State  ex  rej.  Cates  v.  West 
Tennessee  I^nd  Co.  127  Tenn.  675,  158  S. 
W.  746,  Ann.  Cas.  1914B,  1043;  Harrison 
V.  Fite,  78  C.  C.  A.  447,  148  Fed.  781 :  State 
ex  rel.  Dawson  v.  Akera,  92  Kan.  169,  140 
Pac.  637,  Ann.  Cas.  1916B,  543;  Tomlin  v. 
Dubuque,  B.  &  M.  River  R.  Co.  32  Iowa, 
106,  7  Am.  Rep.  170;  United  States  v. 
Mackey,  214  Fed.  137;  Callahan  v.  Price,  26 
Idaho,  745,  146  Pac  732. 

There  is  no  common- law  easement  right 
to  wharf,  and  where,  by  virtue  of  local  legis- 
lation or  otherwise,  the  right  is  conceded, 
such  local  law  is  expressly  recognized  as 
being  in  derogation  of,  and  not  declaratory 
of,  any  previously  existing  common- law 
rule. 

Shively  v.  Bowlby,  152  U.  S.  1,  38  L.  ed. 
331,  14  Sup.  Ct.  Rep.  548;  Com.  v.  Alger,  7 
Cush.  53;  Austin  v.  Rutland  R.  Co.  45  Vt. 
215;  Providence  v.  Comstock,  27  R.  I.  637, 
65  Atl.  307;  Xarragansett  Real  Estate  Co. 
V.  Mackenzie,  34  R.  I.  103,  82  Atl.  804; 
Stevens  v.  Paterson  &  N.  R.  Co.  34  N.  J. 
L.  532,  3  Am.  Rep.  269;  Xaglee  v.  Inger- 
soU, 7  Pa.  185;  Tinicum  Fishing  Co.  v. 
Carter,  61  Pa.  21,  100  Am.  Dec.  697;  Balti- 
more V.  White,  2  Gill,  444;  Day  v.  Day,  22 
Md.  530;  French  v.  Bankhead,  11  Gratt. 
136;  State  v.  Black  River  Phosphate  Co.  32 
Fla.  82,  21  L.R.A.  189,  13  So.  640;  :Martin 
V.  O'Brien,  34  Miss.  21;  Dana  v.  Jackson 
Street  Wharf  Co.  31  Cal.  118,  89  Am.  Dec. 
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164:  Pacific  Mill.  &  Elevator  Co.  v.  Port- 
land, 65  Or.  349,  46  L.R.A.(N.S.)  363,  133 
Pac.  72;  Eisenbach  v.  Hatfield,  2  Wash. 
236,  12  L.R.A.  632,  26  Pac.  539;  Revell  v. 
People,  177  111.  468,  43  L.R.A.  790,  69 
Am.  St.  Rep.  257,  52  N.  E.  1052;  Ryan  v. 
Brown,  18  Mich.  196,  100  Am.  Dec*  154; 
Ravenswood  v.  Fleming,  22  W.  Va.  52,  46 
Am.  Rep.  485;  Lincoln  Park  v.  Fahrney, 
250  111.  256,  95  X.  E.  ]94. 

Even  where  under  the  local  law  the  ri- 
parian or  littoral  owner  owns  the  bed  of 
the  water  front  of  his  upland,  his  title  to 
such  bed  and  his  access  to  and  from  the 
water  may  be  cut  off  by  improvements  au- 
thorized by  Congress,  in  aid  of  navigation. 

Gibson  v.  Tnittnl  States,  166  U.  S.  269, 
41  L.  ed.  996,  17  Sup.  Ct.  Rep.  678;  Scran- 
ton  V.  Wheeler,  179  U.  S.  141,  45  L.  ed.  126, 
21  Sup.  Ct.  Rep.  48;  I'nited  States  v.  Chan- 
dler-Dunbar  Water  Power  Co.  229  U.  S. 
53,  57  L.  ed.  1063,  33  Sup.  Ct.  Rep.  667; 
Ex  parte  Easton,  95  U.  S.  08,  24  U  ed.  373. 

The  title  of  a  state  at  common  law  to  the 
navigable  waters  within  its  limits  is  such 
that  the  state  itself  can  build  or  can  au- 
thorize a  municipal  corporation  to  build 
public  wharves  in  front  of  privately  owned 
littoral  lands  without  compensation  to  the 
owners  of  such  lands. 

Sage  V.  New  York,  154  X.  Y.  61,  38  L.R.A. 
006,  61  Am.  St.  Rep.  592,  47  X.  E.  1096; 
Ravenswood  v.  Fleming,  22  W.  Va.  52,  46 
Am.  Rep.  485;  Oakland  v.  Oakland  Water 
Front  Co.  118  Cal.  160,  50  Pac.  277;  Barney 
V.  Keokuk,  94  U.  S.  324,  24  L.  ed.  224: 
Stevens  v.  Paterson  &  X.  R.  Co.  34  N.  J. 
L.  532,  3  Am.  Rep.  269:  Tomlin  v,  Dubuque, 
B.  &  M.  River  R.  Co.  32  Iowa,  106,  7  Am. 
Rep.  176;  Gould  v.  Hudson  River  R.  Co. 
6  X.  Y.  522;  Fish  v.  Chicago  G.  W.  R.  Co. 
126  Minn.  380,  147  X.  W.  431;  Frost  v. 
Washington  County  R.  Co.  96  Me.  76,  59 
L.R.A.  68,  51  Atl.  806. 

Calling  the  state's  title  one  held  in  trust 
does  not  give  any  rights  to  riparian  owners. 

Home  for  Aged  Women  v.  Com.  202  Mass. 
422,  24  L.R.A.(X.S.)  79,  89  X.  E.  124; 
Illinois  C.  R.  Co.  v.  Illinois,  146  U.  S.  387, 
36  L.  ed.  1018,  13  Sup.  Ct.  Rep.  110;  Long 
Sault  Development  Co.  v.  Kennedy,  212  X. 
Y.  1,  105  X.  E.  849,  Ann.  Cas.  1915D,  56. 

The  powers  of  Congress  under  the  "com- 
merce clause'*  do  not  take  away  the  power 
or  title  of  a  state,  but  the  state's  title  and 
powers  are  merely  subject  to  the  exercise 
of  such  powers  by  Congress. 

Williamette  Iron  Bridge  Co.  v.  Hatch,  125 
V.  S.  1,  31  L.  ed.  629,  8  Sup.  Ct.  Rep.  811; 
Cummings  v.  Chicago,  188  U.  S.  410,  47  L. 
ed.  525,  23  Sup.  Ct.  Rep.  472:  Montgomery 
V.  Portland,  190  V.  S.  89,  47  L.  ed.  965,  23 
Sup.  Ct.  Rep.  735;  Huse  v.  Glover,  119  U. 
S.  543,  30  L,  ed.  487,  7  Sup.  Ct.  Rep.  313. 
L.R.A.1917A. 


Messrs.  Squire,  Sanders,  A  Deinpsejy 
Samuel  H.  West,  William  C.  Boyle, 
William  L.  Day,  and  W.  L.  Flemin^r  for 

defendants  in  error. 

JolinKon,  J.,  delivered  the  opinion  of  the 
court : 

The  Federal  government,  under  the  con- 
stitutional grant  of  authority  to  regulate 
interstate  and  foreign  commerce,  has  power 
to  establish  harbor  lines  in  navigable  wa- 
ters. In  the  exercise  of  that  power  it  did 
establish  a  harbor  line  in  I^ke  Erie  al>out 
900  feet  out  from  the  shore  in  front  of  de- 
fendants' land.  The  defendant  companies 
and  other  littoral  proprietors  have  made  ex- 
tensive fills  and  wharves  between  the  shore 
and  the  harbor  line. 

The  contention  of  the  plaintiff  is  that  the 
state  is  the  absolute  owner  of  the  subaque- 
ous land  between  the  shore  and  the  har- 
bor line,  and  that  the  littoral  owner  has 
no  right  to  wharf  out,  either  by  filling  in 
or  otherwise,  to  reach  navigable  water.  It 
is  contended  that  this  is  the  rule  fixed  by 
the  English  common  law,  which  it  is  claimed 
prevails  in  Ohio. 

The  defendants  concede  that  the  title  to 
the  submerged  land  is  in  the  state,  not  as 
absolute  proprietor,  but  as  trustee  for  the 
public  in  the  protection  of  navigation  and 
fisheries,  subject  to  the  paramount  right  of 
the  Federal  government  in  the  regulation 
of  navigation.  They  claim  that  incident  to 
the  ownership  of  the  upland  the  littoral 
owner  has  a  right  to  wharf  out  to  navigable 
water,  and  that  this  is  a  property  right 
which  cannot  be  taken  from  him  under  the 
Constitution  witliout  compensation.  Tliey 
insist  that  where  the  United  States  govern- 
ment establishes  a  harljor  line  it  fixes  at 
that  point  navigable  water,  and  the  right 
exists  in  the  owner  of  the  foreshore  to  wharf 
out,  by  filling  in  or  otherwise,  over  the  shal- 
low waters  between  the  shore  and  the  hftr- 
bor  line,  in  order  to  reach  the  point  of 
navigability  thus  established. 

It  is  well  settled  that  the  title  and  rights 
of  riparian  and  littoral  owners  in  the  sub- 
aqueous soil  of  navigable  waters  within  the 
limits  of  a  state  are  governed  by  the  laws 
of  the  state,  subject  to  the  paramount 
rights  of  the  government  of  the  t'nited 
States.  There  has  been  no  general  legisla- 
tion by  the  state  of  Ohio  regulating  the  con- 
struction of  wharves. 

Impressed  with  the  importance  of  the  sub- 
ject, counsel  have  submitted  able  and  ex- 
haustive briefs  on  the  question.  They  dis- 
close a  wide  diversity  of  view  as  to  public 
and  private  rights  in  subaqueous  land  be- 
low the  high-water  mark  of  navigable  wa- 
ters. It  may  be  safely  said  that  there  is 
scarcely    any    question    which    has    caused 
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greater  conflict  of  opinion  or  produced  more 
diverse  results  than  that  relating  to  the 
title  of  land  under  water.  In  many  in- 
stances,  different  conclusions  have  been  ar- 
rived at  in  the  same  jurisdiction  under  vari- 
ous circumstances.  Courts  have  differed  in 
the  method  of  reasoning,  as  well  as  the 
grounds  upon  which  they  have  arrived  at 
their  conclusions. 

Counsel  for  the  state  insist  that  by  the 
common  law  of- England  the  littoral  owner 
has  no  right  to  wharf  out  under  such  cir- 
cumstances as  are  found  in  this  case,  and 
that,  in  the  absence  of  statutory  or  consti- 
tutional provisions  to  the  contrary,  that 
law  applies  in  Ohio.  We  think  that  the 
latter  proposition,  as  stated,  is  too  broad. 
There  has  been  full  recognition  of  our  in- 
debtedness to  tbe  English  common  law  as 
the  fundamental  source  of  our  sytem  of 
jurisprudence,  but  our  court «<  have  realised 
that  it  is  not  in  all  case^  suitable  to  our 
institutions  and  our  circumstances.  It  has 
been  repeatedly  determined  by  the  courts  of 
this  state  that  they  will  adopt  the  prin- 
ciples of  the  common  law  as  th^  rules  of 
decision  so  far  only  as  those  principles  are 
adapted  to  our  circumstances,  state  or  so- 
ciety, and  form  of  government.  Lindsley  v. 
Coats,  1  Ohio,  243.     In  Bloom  v.  Richards, 

2  Ohio  St.  387,  Jndge  Thurman  spoke  for 
the  court:  "The  English  common  law,  so 
far  as  it  is  reasonable  in  itself,  suitable  to 
the  condition  and  business  of  our  people, 
and  consistent  with  the  letter  and  spirit  of 
our  Federal  and  state  Constitutions  and 
statutes,  has  been  and  is  followed  by  our 
courts,  and  may  be  said  to  constitute  a 
part  of  the  common  law  of  Ohio.  But 
wherever  it  has  been  found  wanting,  in 
either  of  these  requisites,  our  courts  have 
not  hesitated  to  modify  it  to  suit  our  cir- 
cnmstances,  or,  if  neces*srtry,  to  wbolly  de- 
part from  it." 

In  Cleveland,  C.  &  C.  H.  Co.  v.  Keary, 

3  Ohio  St.  201,  Judge  Ranney  declared: 
"We  profess  to  administer  the  common  law 
of  England,  in  so  far  as  its  principles  are 
not  inconsistent  with  the  genius  and  spirit 
of  our  own  institutions,  or  opposed  to  the 
settled  habits,  customs,  and  policy  of  the 
people  of  this  state,  thereby  rendering  it 
inapplicable  to  our  situation  and  circiim- 
atancee." 

The  strict  rule  of  the  common  law  of 
England  which  deprived  the  littoral  and 
riparian  owner  of  the  right  to  wharf  out, 
and  which  originated  in  the  time  of  the 
Stuarts,  has  been  much  rela.ved  in  Great 
Britian.  In  Bucdeuch  v.  ^letropolitan 
Board  of  Works,  L.  R.  5  H.  L.  418,  41  L. 
J.  Exch.  N.  S.  137,  27  L.  T.  N.  S.  1,  3  Eng. 
Rul.  Oas.  455,  decided  in  1872,  there  was  a 
material  modification  of  the  original  rule, 
L.R.A.1917A. 


made  in  favor  of  the  riparian  owner.  In 
that  case  the  right  of  access  was  held  to 
belong  to  the  riparian  o^Ticr,  as  also  in 
Lyon  V.  Fishmongers*  Co.  L.  R.  1  App.  Cas. 
662,  46  L.  J.  Ch.  X.  S.  68,  35  L.  T.  N.  S. 
569,  25  Week.  Rep.  165,  23  Eng.  Rul.  Cas. 
141,  decided  in  1876.  In  this  country  manv 
courts  have  pointed  out  the  differences  in 
our  situation  from  that  in  England  which 
prevent  the  application  of  the  strict  rule  of 
the  common  law.  For  example,  in  Bell  v. 
Gough,  23  N.  J.  L.  624,  it  is  said,  at  pagci 
669:  "Indeed,  it  is  doubtful  if  any  of  th»' 
states  recognize  the  diotrines  of  the  common 
law  of  England  on  the  subject  of  rivers  and 
other  waters  precisely  as  they  are  held 
there.  Those  doctrines  grew  out  of  a  state 
of  things  and  of  usages  different  from  ours, 
and  cannot  be  literally  applied  to  circum- 
stances so  materially  different  as  those 
found  to  exist  in  the  United  States." 

In  Shively  v.  Bowlby,  152  U.  S.  1,  38  L. 
ed.  381,  14*Sup.  Ct.  Rep.  548,  Mr.  Justice 
Gray  instructively  develops  the  learning  on 
the  subject.  He  sets  out  a  very  complete 
history  of  the  growth  of  the  law  in  Eng- 
land and  in  the  United  States.  He  begins 
with  a  review  of  the  treatise  De  Jure  Maris, 
written  by  Lord  Chief  Justice  Hale,  who 
is  conceded  to  be  the  great  authority  in  the 
law  of  England  on  this  subject.  The  Eng- 
lish common-law  rule,  as  above  stated,  is  set 
out  in  the  opinion,  as  well  as  the  modifica- 
tion made  in  Buccleuch  v.  Metropolitan 
Board  of  Works,  supra.  Mr.  Justice  Gray 
also  reviews  at  great  length  decisions  in 
the  different  courts  of  the  United  States.  It 
is  wholly  unnecessary  to  here  refer  to  those 
cases  in  detail.  The  court  concluded  that 
at  common  law  the  title  and  the  dominion 
in  lands  flowed  by  the  tide  were  in  the  kinj? 
for  the  benefit  of  the  nation :  that  upon  the 
settlement  of  the  colonies  like  rights  passed 
to  the  grantee  in  the  royal  charters,  in  trust 
for  the  comniimities  to  be  established;  that 
upon  the  American  Revolution  these  rights, 
charged  with  a  like  trust,  were  vested  in 
the  original  states  within  their  respective? 
borders,  subject  to  the  rights  surrendered 
by  the  Constitution  to  the  United  States: 
that  the  new  states  admitted  into  the  Union 
since  the  adoption  of  the  Constitution  have 
the  same  rights  as  the  original  states  in  the 
tidewaters,  and  in  the  lands  under  them, 
within  their  respective  jurisdictions,  and 
that  the  title  and  rights  of  riparian  or 
littoral  proprietors  in  the  soil  below  high- 
water  mark,  therefore,  are  governed  by  the 
laws  of  the  several  states,  subject  to  the 
rights  granted  to  the  United  States  by  the 
Constitution.  The  court  held  that  the  ques- 
tion of  the  use  of  the  shores  by  the  owners 
of  uplands  was  left  to  the  sovereign  control 
of  each  state,   subject  only  to  the   rights 
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vested  by  the  Constitution  in  the  United 
States.  Tlie  right  to  wharf  out  was  denied 
in  that  case,  because  of  the  law  of  Oregon, 
where  the  case  aro^e. 

In  Illinois  C.  R.  Co.  v.  Illinois,  146  U.  S. 
387,  36  L.  ed.  1018,  13  Sup.  Ct.  Rep.  110, 
in  which  there  is  also  a  very  interesting 
discussion  of  the  same  questions,  it  was 
held  that  tlie  ownership  of  the  soil  in  Lake 
ISIichigan  is  in  the  state,  and  that  the  ri- 
parian proprietor  is  entitled  to  access  to 
the  navigable  part  of  the  water  on  the  front 
on  which  lies  his  land,  and  for  that  pur- 
pose to  make  a  landing,  wharf,  or  pier,  for 
his  own  use,  or  for  the  use  of  the  public. 
Such  right  terminates  at  the  point  of  navi- 
gability. The  courts  of  Illinois,  however, 
have  finally  declared  that  the  common-law 
rule  controls  there.  They  hold  that  owner- 
ship on  the  shore  of  I^ke  Michigan  ex- 
lends  only  to  the  water's  edge;  that  the 
only  right  the  owner  has  is  the  right  of 
access  to  the  waters  of  the  lake,  and  that 
he  has  no  right  to  build  piers,  or  to  wharf 
out.  Revell  v.  People,  177  III.  468,  43 
L.R.A.  790,  69  Am.  St.  Rep.  257,  52  N.  E. 
1052;  Lincoln  Park  v.  Fahrney,  260  111.  256, 
05  N.  E.  104. 

The  ground  upon  which  the  right  to  wharf 
out  is  put,  in  the  cases  sustaining  the  right, 
is  that  it  is  an  aid  to  navigation  and  to  the 
advancement  of  commerce.  In  1  Farnham 
on  Waters,  521,  the  author  says:  "Al- 
though the  primary  purpose  of  a  waterway 
is  for  navigation  yet  that  is  merely  one  ele- 
ment of  the  combined  whole  which  is  neces- 
sary to  constitute  commerce,  and  must  be 
held  subordinate  to  it.  If  navigation  is  held 
supreme,  the  very  purpose  for  which  it  ex- 
ists may  be  defeated  by  its  own  demands. 
Therefore,  since  commerce  is  the  thing 
which  is  supreme,  and  navigation  merely 
an  aid  to  it,  navigation  must  accord  to  com- 
merce the  right  to  satisfy  its  own  needs, 
and  must  permit  tiie  erection  of  such 
wharves  and  piers  in  the  spaces  whieh  are 
naturally  available  for  navigation  as  are 
necessary  to  facilitate  the  interchange  of 
commerce.  These  rights  must,  however,  he 
exercised  so  as  not  to  interfere  needlessly 
with  the  right  of  navigation.  Both  rights 
exist,  and  each  is  necessary  to  the  other. 
.  .  .  When  it  is  said  tliat  the  water- 
wavs  are  held  in  trust  for  the  benefit  of  the 
people,  and  must  be  kept  open  for  the  bene- 
fit of  navigation,  it  is  not  meant  that  the 
erection  therein  of  structures  which  are 
absolutely  necessary  to  navigation  is  to  l>e 
prohibited,  because  by  such  interpretation 
the  execution  of  the  trust  would  defeat  the 
very  purpose  for  which  it  was  established. 
As  said  in  Atlee  v.  Xortli western  Union 
Packet  Co.  21  Wall.  389,  22  L.  ed.  610: 
'Wharves  and  piers  are  «.s  necessary  almost 
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to  the  successful  use  of  the  stream  in  navi- 
gation as  the  vessels  themselTes,  and  are 
to  be  considered  as  an  important  part  of 
the  instrumentalities  of  this  branch  of 
commerce.' " 

In  Sloan  v.  Biemiller,  34  Ohio  St.  4!V2, 
513,  the  court  considered  the  rights  of  litto- 
ral owners  on  Lake  Erie  and  its  bays,  and 
held  that  there  was  no  exclusive  right  of 
fishery  vested  in  the  littoral  proprietors,  but 
that  such  Maters  were  as  open  to  the  public 
for  fishing  purposes  as  though  they  were 
subject  to  the  ebb  and  flow  of  the  tides.  The 
court  expressly  state  in  the  opinion  that  it 
was  not  required  to  consider  any  question  in 
regard  to  the  right  of  a  riparian  owner  to 
build  out  beyond  his  strict  boundary  line, 
for  the  purpose  of  affording  such  convenient 
wharves  and  landing  places  in  aid  of  com- 
merce as  do  not  obstmct  navigation;  but 
Judge  White  remarks:  "It  was  held  in 
Dutton  V.  Strong  that  these  rights  of  the 
riparian  owner  apply  to  the  lakes  as  well  as 
to  tidewaters.  1  Black,  23,  17  L.  ed.  "29. 
See  also  Austin  v.  Rutland  R.  Co,  45  Vt. 
215." 

With  reference  to  the  nature  of  the  title 
of  the  state  to  the  subaqueous  land  of  Lake 
Erie,  this  is  said:  "And  although  the  do- 
minion over  and  the  right  of  property  in 
the  waters  of  the  sea  and  its  inland  waters 
were,  at  common  law,  in  the  crown,  yet  they 
were  of  common  public  right  for  every  sub- 
ject to  navigate  upon  and  to  fish  in,  without 
interruption.  Id.  [Angell,  Tide  Waters]  21. 
They  were  regarded  as  the  inherent  privi- 
leges of  the  subject,  and  'classed  among 
those  public  rights  denominated  jura  pub- 
lica  or  jura  communia  and  thus  contradis- 
tinguished from  jura  eorome,  or  private 
rights  of  the  crown.'  Id.  22,  80;  Hargrave's 
Law  Tracts,  11.  The  sovereign  was  the 
liroprietor  of  these  waters  as  the  represent- 
ative or  trustee  of  the  public.  In  this 
country  the  title  is  vested  in  the  states  upon 
a  like  trust,  suiijcct  to  the  iwwer  vested  in 
Congress  to  regulate  commerce.  Martin  v. 
Waddell,  16  Pet.  367,  412,  10  U  e<l.  907. 
1013;  McCready  v.  Virginia,  94  U.  S.  391, 
24  h.  ed.  248." 

In  Dutton  v.  Strong,  1  Black,  23.  32,  17 
L.  ed.  29,  32,  supra,  it  is  said:  'Our  an- 
cestors, when  they  immigrattnl  here,  un- 
doubtedly brought  the  common  law  with 
them,  as  part  of  their  inheritance:  but  they 
soon  found  it  indispensable,  in  order  to  se- 
cure these  conveniences,  to  sanction  the  ilp- 
propriation  of  the  soil  betwe<'n  high  and 
low  water  mark  to  the  accomplishment  of 
these  objects." 

In  Xew  York  a  rule  seems  to  have  been 
finally  determined  in  the  case  of  Brookhaven 
V.  Smith,  188  N.  Y.  74,  9  L.R.A.<N,S.)  326, 
80  N.  £.  665,  11  Ann.  Cas.  1.    In  this  ease 
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it  was  held  that  a  riparian  owner  whose 
land  is  bounded  by  navigable  waters  has  the 
right  of  access  thereto  from  the  front  of  his 
lot,  and  such  right  includes  the  construc- 
tion of  a  pier  on  the  land  under  water,  be- 
yond high-water  mark,  for  his  own  use  or 
for  the  use  of  the  public,  subject  to  such 
general  rules  and  regulations  as  Congress  or 
the  state  legislature  may  prescribe  for  the 
protection  of  the  rights  of  the  public,  al- 
though under  the  common  law  of  England 
such  structure  is  regarded  as  a  purpresture 
or  an  unlawful  encroachment  upon  the 
rights  of  the  sovereign,  and  subject  to  re- 
mo\'al  at  his  pleasure.  It  is  also  held  that 
an  owner  of  upland  adjoining  Great  South 
Bay  has  a  right  of  access  to  the  waters 
thereof  from  the  front  of  his  lot,  and 
such  right  includes  the  construction  of 
a  pier  on  the  land  under  water  beyond 
high-water  mark,  for  his  own  uhc  or  the 
use  of  the  public,  without  the  consent  of 
the  town  of  Brookhaven,  which  acquired 
the  title  in  fee  to  such  land  under  royal 
grant  in  16(i6,  1686,  and  1693,  although 
at  that  time,  under  the  common  law  of 
England,  riparian  owners  had  no  such 
right,  and  such  structure  in  the  absence 
of  license  therefor  was  a  purprt'sture,  and 
subject  to  removal  at  pleasure.  In  the 
opinion  the  court  say,  at  page  79  of  188  N. 
Y:  *'The  adoption  by  the  people  of  this 
state  of  such  parts  of  the  common  law  as 
were  in  force  on  the  20th  day  of  April.  1777, 
does  not  compel  us  to  incorporate  into  our 
system  of  jurisprudence  principles  which 
are  inapplicable  to  our  circumstances,  and 
which  are  inconsistent  with  our  notions  of 
what  a  just  consideration  of  those  circum- 
stances demands.  The  common  law  of  Eng- 
land, upon  tlie  subject  of  the  rights  of  ri- 
parian o\vii*»rft,  has  but  an  imporfect  applica- 
tion to  the  situation  in  a  stfite  like  this, 
with  its  numerous  large  navigable  bodies  of 
waters,  in  bays,  rivers,  and  inland  lakes.'* 

However,  since  the  decision  in  the  Brook- 
haven  Case,  the  Xew  York  court  of  appeals, 
in  Barnes  v.  Midland  R.  Terminal  Co.  193 
N.  Y.  378,  127  Am.  St.  Rep.  962,  85  K.  E. 
1093,  has  distinctly  held  that  the  riparian 
owner  must  exercise  his  right  reasonably, 
and  so  as  not  to  unnooessarily  interfere  with 
public  passagp.  It  is  held  that  to  this  ex- 
tent "defendant's  rights  are  superior  to  all 
others,  save  tho.se  reserved  to  Congress  and 
the  state  legislature." 

After  a  careful  examination  we  are  con- 
vinced that  in  most  of  the  states  of  the 
United  States  the  conclusion  has  been  ar- 
rived at,  either  by  judicial  reasoning  or  by 
statutory  provision  which  has  been  upheld, 
that,  subject  to  regulation  and  control  by 
the  Federal  and  state  governments,  the  lit- 
toral owner  has  the  right  to  wharf  out  to 
navigable  waters,  provided  he  docs  not  in- 
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terfere  with  the  public  rights  of  navigation 
or  fishery,  and  that  the  state  holds  the  title 
to  the  Bubaqneous  land  of  navigable  waters 
as  the  trustee  for  the  protection  of  the  pub- 
lic rights  therein.  Piers  and  wharves  are 
a  necessary  aid  to  navigation,  as  much  so  as 
the  harlxjr  itself,  and  the  right  to  construct 
them  is  as  important  and  essential.  With- 
out them  the  operations  of  commerce  would 
be  seriously  weakened.  If  they  are  to  be 
useful,  these  piers  must  extend  into  water 
of  suflicient  depth  to  float  loaded  vessels. 
The  littoral  owner  has  an  unodubted  right 
of  access  to  the  water,  and  if  this  right  is 
to  be  of  value,  it  must  be  such  access  as  will 
enable  him  to  reach  navigable  water  and 
to  do  the  things  necessary  to  that  end. 
Courts  in  ascertaining  and  declaring  these 
rights  must  regard  the  object  for  which  tliey 
are  conferred.  In  thin  case  that  object  is  to 
aid  the  commerce  of  the  lake  and  develop 
the  business  of  the  countrv. 

It  is  matter  of  common  knowledge  that 
vast  quantities  of  iron  ore  are  brought  from 
ore  beds  in  Northern  Michigan  and  Minneso- 
ta to  ports  in  Ohio  on  Lake  Eric,  and  that 
this  ore  is  an  esaential  element  in  making 
that  general  neighborhood  one  of  the  great 
iron-producing  sections  of  the  country. 
These  conditions,  in  connection  with  the 
other  great  manufacturing  and  commercial 
enterprises  of  that  section,  create  a  situa- 
tion which  invokes  the  exercise  of  everv 
legitimate  energy  in  aid  of  commerce. 

But  it  is  contended  on  the  other  hand, 
with  much  earnestness,  and,  it  must  be  con- 
ceded, with  much  force,  that  piers  and 
wharves  may  be  extended  into  the  harbor 
in  such  a  manner,  and  mav  be  constructed 
and  used  in  such  a  way,  as  to  occupy  all 
the  space  and  to  practically  destroy  the 
harbor.  It  is  pointed  out  that  wharves 
and  piers  having  been  made  by  fills  or  other- 
wise may  then  be  diverted  to  private  uses, 
wholly  disconnected  from  navigation,  and 
thereby  binder  and  interfere  with  naviga- 
tion itself.  It  is  manifest  that  there  must 
be  some  governmental  power  to  exercise  such 
control  and  make  such  regulations  as  will 
secure  the  rights  of  the  public  and  prevent 
interference  with  navigation.  As  shown,  the 
state  holds  the  title  to  the  subaqueous  land 
as  trustee  for  the  protection  of  public  rights. 
The  power  to  prescril)€  such  regulations 
resides  in  the  legislature  of  the  state. 

When,  as  in  this  case,  the  United  States 
government  has  fixed  a  harbor  line,  the  state 
has  power  to  regulate  navigation  and  fishing 
between  that  line  and  the  shore,  provided 
its  regulations  do  not  conflict  with  those 
of  tli^  general  government.  Our  general 
assembly  has  enacted  no  legislation  provid- 
ing such  regulations.  Until  the  enactment 
of  appropriate  legislation  the  littoral  owner. 
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fur  the  purposes  of  navigation,  gliould  be 
Iield  to  have  the  riglit  to  wharf  out  to  the 
line  of  navigability,  as  fixed  by  the  general 
government,  provided  he  does  not  interfere 
with  public  rights.  Otherwise,  through  the 
mere  absence  of  legislation  by  the  state, 
the  supreme  utility  and  value  of  navigable 
waters — ^navigation  and  commerce — would 
be  defeated.  Whatever  he  does  in  that  be- 
half is  done  with  knowledge  on  his  part 
that  the  title  to  the  subaqueous  soil  is  held 
by  the  state  as  trustee  for  the  public,  and 
that  nothing  can  be  done  by  him  that  will 
destroy  or  weaken  the  rights  of  the  bene- 
liciaries  of  the  trust  estate.  His  right  must 
yield  to  the  paramount  right  of  the  state  as 
such  trustee  to  enact  regulatory  legislation. 
It  must  be  romenibered  (hat  his  right,  pend- 
ing appropriate  legislation,  is  one  that  can 
be  oxcrcificd  only  in  aid  of  navigation  and 
commerce,  and  for  no  other  purpose.  What 
ho  does  is  therefore  in  furtherance  of  the 
object  of  the  trust,  and  is  permitted  solely 
on  that  accoiuit. 

The  state  as  trustee  for  the  public  can- 
not by  acquiescence  abandon  the  trust  prop- 
erty, or  enable  a  diversion  of  it  to  private 
ends  different  from  the  object  for  which 
the  trust  was  created.  If  it  is  once  fully 
realized  that  the  state  is  merely  the  custo- 
dian of  the  legal  title,  charged  with  the 
specific  duty  of  protecting  the  trust  estate 
and  regulating  its  use,  a  clearer  view  can 
be  had.  An  individual  may  abandon  his 
private  property,  but  a  public  trustee  can- 
not abandon  public  property.  Mere  non- 
user  of  the  trust  property  by  the  public 
cannot  authorize  the  appropriation  of  it  by 
private  persons  to  private  uses,  and  thus 
thwart  the  purposes  of  the  trust.  In  Ix)iiis- 
ville  &  X.  R.  Co.  V.  Cincinnati,  76  Ohio  St. 
481,  81  N.  E.  990,  it  is  held  that  public 
streets,  squares,  landings,  and  grounds  are 
held  in  trust  for  the  public,  and  that  it  is 
not  in  the  power  of  the  legislature,  unless 
in  the  exercise  of  the  power  of  eminent  do- 
main, to  authorize  property  dedicated  to 
the  public  for  a  specific  purpose  to  be  used 
for  a  purpose  inconsistent  with  the  purpose 
for  which  it  was  dedicated.  Estoppel  was 
pleaded  in  that  case,  but  was  not  sustained. 
On  page  507  it  is  said:  "Tliere  being  an 
entire  absence  of  power  to  make  the  grant, 
there  is  no  room  for  an  estoppel." 

And  it  was  said  that  delay  on  the  part  of 
the  officials  should  not  prejudice  the  public. 
In  Lake  Shore  &  M.  S.  R.  Co.  v.  Elyria,  69 
Oliio  St.  416,  69  N.  E.  738,  it  was  held  tliat 
the  city  wslb  not  authorized  to  agree  to  the 
exclusive  occupation  of  a  street,  and  that 
the  company  could  be  compelled  to  restore 
the  street  to  its  former  condition  wi4hont 
compensation.  Concerning  a  wharf  dedicat- 
ed to  public  use,  it  is  held  in  Pittsburg  v. 
L.R.A.1917A. 


I  Epping  Carpenter  Co.  104  Pa.  318,  45  AtL 
329,  that  when  the  public  right  has  been 
acquired,  it  cannot  be  lost  by  nouuser  or 
by  municipal  action  not  expressly  author- 
ized by  la\A.  Any  occupation  of  the  prop- 
erty inconsi^itent  with  the  public  right  is  a 
nuisance,  and  no  length  of  time  will  legalize 
a  public  nuisance.  In  Sloan  v.  Biemillcr, 
34  Ohio  St.  at  page  512,  it  is  said:  "We 
are  not  called  on  in  this  case  to  review  the 
doctrine  laid  down  in  Gavit  v.  Chambers,  3 
Ohio,  49U.  The  question  before  us  is  wheth- 
er the  rule  there  laid  down,  as  applicable 
to  navigable  rivers,  applies  to  the  owners 
of  Land  bonding  on  Lake  Erie  and  Sandusky 
Bay.  In  our  opinion,  it  clearly  does  not. 
In  Canal  Com'rs.  &,  Appraisers  v.  People,  5 
^^■end.  423,  Chancellor  Walworth  said: 
'Our  large  freshwater  lakes  or  inland  seas 
are  wholly  unproA  ided  for  by  the  law  of 
England.  As  to  these,  there  is  neither  flow 
of  the  tide  nor  thread  of  the  stream;  and 
our  local  law  appears  to  have  assigned  the 
shores  down  to  ordinary  low-water  mark  to 
the  riparian  owners,  and  the  beds  of  the 
lakes,  with  the  islands  therein,  to  the  pub- 
lic.' And  in  Kent's  Commentaries  it  is  laid 
down  that  'in  this  country  our  great  navi- 
gable lakes  are  properly  regarded  as  public 
property,  and  not  susceptible  of  private 
property  any  more  than  the  sea.'  3  Kent. 
Com.  429,  note  a.  The  doctrine  thus  stated 
is  fully  supported  by  the  adjudged  cases" 
(citing  a  number  of  cases). 

In  Illinois  C.  R.  Co.  v.  Illinois,  14G  I',  S. 
387,  36  L.  ed.  1018,  13  Sup.  Ct.  Rep.  110, 
it  is  held  by  the  Ignited  States  Supreme 
Court  that  the  trust  devolving  upon  the 
state  for  the  public,  and  which  can  only  be 
discharged  by  the  managenieiil  and  control 
of  property  in  which  the  public  has  an  in- 
terest, cannot  be  relinquished  by  a  transfer 
of  the  property.  There  can  be  no  irrepeal- 
able  contract  in  a  conveyance  of  property  by 
a  grantor  in  disregard  of  a  public  trust, 
under  which  he  was  boiuid  to  hold  and  man- 
age it.  In  the  opinion  Mr.  Justice  Field 
says  (146  U.  S.  at  page  453)  :  "The  state 
can  no  more  abdicate  its  trust  over  prop- 
erty in  which  the  whole  people  are  inter- 
ested, like  navigable  waters  and  soils  under 
th^m,  BO  as  to  leave  them  entirely  under 
the  use  and  control  of  private  parties,  ex- 
cept in  the  instance  of  parcels  mentioned 
for  the  improvement  of  the  navigation  and 
use  of  the  waters,  or  when  parcels  can  l)e 
disposed  of  without  impairment  of  the  pul> 
lie  interest  in  what  remains,  than  it  can 
abdicate  its  police  powers  in  the  administra- 
tion of  government  and  the  preservation  of 
the  peace.  ...  So  with  trusts  connected 
with  public  property,  or  property  of  a  spe- 
cial character,  like  lands  under  navigable 
waters,  they  cannot  be  placed  entirely  be- 
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yond  the  direction  and  control  of  that 
state." 

It  is  further  said,  at  pago  455  of  14G  U. 
S. :  "Tlie  ownership  of  the  navigahle  waters 
of  the  harbor  and  of  tlie  lands  under  them 
is  a  subject  of  public  concern  to  tiie  whole 
people  of  the  state.  The  trust  with  wliich 
they  are  held,  therefore,  is  governmental  and 
cannot  be  alienated,  except  in  those  in- 
stances mentioned  of  parcels  used  in  the 
improvement  of  the  interest  thus  held,  or 
when  parcels  can  be  disposed  of  without 
detriment  to  the  public  interest  in  the  lands 
and  waters  remaining." 

The  defendants  in  error  contend  that  tlie 
right  of  the  littoral  owner  to  wharf  out  is 
a  property  right  which  cannot  be  taken 
without  compensation  under  the  Federal 
and  state  Constitutions.  A  similar  conten- 
tion was  made  in  Greenleaf-John^on  Lumber 
Co.  V.  Garrison,  237  U.  S.  251,  51)  L*.  ed. 
939,  35  Sup.  Ct.  Rep,  651,  where  the  wharves 
had  been  erected  in  keeping  with  Federal 
and  state  lines.  The  claim  was  not  sus- 
tained. The  proposition  announced  was: 
**The  power  of  the  sovereign  state  or  nation 
is  perpetual,  not  exhausted  by  one  exercise, 
and  all  privileges  granted  in  public  waters 
are  subject  to  that  power,  the  exercise  of 
wliich  is  not  a  taking  of  private  property 
for  public  use,  but  the  lawful  exercise  of  a 
governmental  power  for  the  common  good." 

In  Scrauton  v.  Wheeler,  179  U.  8.  141, 
164,  45  L.  ed.  126,  137,  21  Sup.  Ct.  Rep.  48, 
67,  it  is  said:  **The  riparian  owner  ac- 
quired tlie  right  of  acce:is  to  navigability 
subject  to  the  contingency  that  such  right 
might  become  valueless  in  consequence  of 
the  erection,  under  competent  authority,  of 


structui'es  on  the  submerged  lands  in  front 
of  his  property,  for  the  purpose  of  improv- 
ing navigation." 

The  authorities  show  that  the  right  of  a 
riparian  or  littoral  owner  is  always  subject 
to  the  paramount  authority  of  the  state 
and  Federal  governments  for  the  ends  set 
forth. 

In  tliis  case  the  defendants  aver  in  their 
answer  that  the  work  complained  of  was 
and  is  for  the  purpose  of  enabling  them  to 
reach  navigation  and  to  perform  their  duties 
as  common  carriers.  They  insist  tliey  have 
no  other  object.  Ko  other  purpose,  and  no 
other  result,  is  allowable.  In  the  absence  of 
legislation  by  the  state  touching  the  subject, 
and  until  the  enactment  of  such  legislation, 
this  was  their  right. 

The  record  does  not  disclose  any  diflfereiit 
purpose,  nor  that  defendants  appropriated 
any  part  of  the  public  property  with  the  ul- 
terior motive  of  diverting  it  to  private  ends. 
Therefore  the  judgments  below  must  be  af- 
firmed. 

It  is  to  be  presumed  that  the  legislature, 
in  the  enactment  of  legislation  on  the  sub- 
ject, will  appropriately  provide  for  the  per- 
formance by  the  state  of  its  duty  as  trustee 
for  the  purposes  stated;  that  it  will  deter- 
mine and  define  what  constitutes  an  inter- 
ference with  public  rights,  and  that  it  will 
likewise,  in  a  spirit  of  justice  and  equity, 
provide  for  the  protection  and  exercise  of 
the  rights  of  the  shore  owners. 

Judgment  affirmed. 

Nichols,  CI).  J.,  and  Donahue  and 
Jones,  J  J.,  concur.      « 


PENNSYLA^\XIA    SUPREME    COURT. 

ANDREW  ]MULCIIANOCK,  Appt., 

V. 

WHITEHALL   CEMENT   MANUFACTUR- 
ING COMPANY. 

(253  Pa.  262,  98  Atl.  554.) 

Blasting  —  liability  for  casting  debris 
upon  neighboring  property. 

One    casting    rock    upon    his    neighbor's 
property  by  blasting   is  boiind   to  respond 
m  damages,   although  he   is  not  guilty  of 
negligence. 
For  other  caseSy  see  Blast ing,  in  Dig.  1-52 

y.  8. 

(April  17,  1936.) 

Note. —  As  to  liability,  in  absence  of  neg- 
ligence, for  damages  to  land  or   buildings 
from  substances  thrown  in  blasting,  see  an- 
notation following  this  case,  post,  1016. 
h.R.A.lOlTA. 


A 


PPEAL  bv  defendant  from  an  order  of 
the  Court  of  Common  Pleas  for  Lehigli 
County  refusing  to  take  off  a  compulsory 
nonsuit  in  an  action  brought  to  recover 
damages  for  injury  to  plaintiff's  building 
by  blasting.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  H.  Schneller  and  Mil- 
ton C.  Henninger,  for  appellant: 

The  maxim  sic  utere  tuo  ut  alienum  non 
Ispdas  applies. 

McCune  v.  Pittsburgh  &  B.  Coal  Co.  2.38 
Pa.  83,  85  Atl.  1102:  Harvey  v.  Susque- 
hanna Coal  Co.  201  Pa.  63,  88  Am.  St. 
Rep.  850,  .50  Atl.  770;  Collins  v.  Chartiers 
Vallev  Gas  Co.  131  Pa.  143,  6  L.R.A.  280, 
17  Am.  St.  Rep.  701,  18  Atl.  1012;  Robb 
V.  Carnegie  Bros.  145  Pa.  324,  14  L.R.A. 
.320,  27  Am.  St.  Rep.  604,  22  Atl.  640: 
Hauck  v.  Tidewater  Pipe  Line  Co.  153  Pa. 
366.  20  L.R.A.  042,  34  Am.  St.  Rep.  710, 
26  Atl.  644:    Elder  v.  Lvkens  Vallev  Coal 


1016 


PENNSYLVANIA  SUPREME  COURT. 


Co.  157  Pa.  490,  37  Am.  St.  Rep.  742,  27 
Atl.  545;  Hindson  v.  Markle,  171  Pa.  138, 
Xi  Atl.  74;  Robert.«»oii  v.  Youghiogheny 
River  Coal  Co.  172  Pa.  566.  33  Atl.  706. 

Mr.  Thomas  F.  Dlefeiiderfer,  for  ap- 
pellee : 

There  is  no  testimony  whatever  that  the 
defendant  in  its  operations  has  failed  to 
oxercise  due  care  in  the  performance  of 
the  work,  or  that  it  did  not  exercise  that 
degree  of  care  measured  by  the  danger  to 
adjoining  property  that  may  reasonably  be 
anticipated  from  the  character  of  the  work. 

Driscoll  V.  Newark  &  R.  Lime  &  Cement 
Co.  37  N.  Y.  637,  07  Am.  Dec.  761;  Mitchell 
V.  Prange,  110  Mich.  78,  34  L.R.A.  182,  64 
Am.  St.  Rep.  329,  G7  N.  W.  1096;  12 
Am.  &  Eng.  Enc.  I^jiw,  509;  Pennsylvania 
Coal  Co.  V.  Sanderson,  113  Pa.  126,  57  Am. 
Rep.  445j  6  At!.  453;  Pennsylvania  R.  Co. 
V.  Marcliant,  119  Pa.  541,  4  Am.  St.  Rep. 
659,  13  Atl.  090:  Chart iers  Block  Coal  Co. 
v.  Mellon,  152  Pa.  294,  18  L.R.A.  702,  34 
Am.  St.  Rep.  045,  25  Atl.  597;  Ilauck  v. 
Tidewater  Pipe  Line  Co.  153  Pa.  374,  20 
L.R.A.  642,  34  Am.  St.  Rep.  710,  26  Atl. 
044;  Evans  v.  Reading  Chemical  Fertilizing 
C(..  160  Pa.  214,  28  Atl.  702;  Pfeiffer  v 
Rrown,  165  Pa.  267,  44  Am.  St.  Rep.  660, 
30  Atl.  844. 

Potter,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  from  the  refusal  of 
the  court  l)elow  to  take  off  a  judgment  of 
compulsory  nonsuit.  The  plaintiff  and  de- 
fendant were  owners  of  properties  which 
v. ere  separated  only  hy  a  public  road.  Tlie 
defendant  operated  a  stone  quarry,  distant 
some  250  feet  from  the  premises  of  plain- 
tiff. The  blasting  operations  were  so  con- 
ducted that  large  pieces  of  rock  were  fre- 
<iu*'ntly  cast  upon  the  property  of  plaintiff. 
It  appears  that  prior  to  the  explosion  the 
defendant  was  good  enough  to  notify  the 
plaintiff,  or  members  of  his  family,  of 
the  impending  danger,  and  to  suggest  that 
the  occupants  of  the  house  Should  retire  to 
a  place  of  safety,  in  order  to  escape  injury 
from  the  blast.  In  giving  this  notice,  de- 
fendant seemed  to  consider  that  it  had  dis- 
charged the  full  measure  of  its  duty  to 
plaintiff.  The  trial  judge  held  that  there 
could  be  no  recovery  of  damages,  unless  it 
was  shown  that  defendant  was  malicious  or 
negligent  in  the  operation   of  tlie  quarry. 


and  he  further  held  that  in  this  case  the 
question  of  negligence  was  one  of  law  for 
the  court,  and,  being  of  the  opinion  that 
the  testimony  did  not  establish  negligence, 
he  refused  to  take  off  the  judgment  of  com- 
pulsory nonsuit.  The  court  below  seems  to 
have  overlooked  the  fact  that  the  evidence 
showed  direct  injury  to  plaintiff's  property. 
It  showed  that  as  a  result  of  the  blasting 
operations  large  pieces  of  rock  were  repeat- 
edly cast  upon  and  against  the  dwelling 
house  and  premises  of  plaintiff,  breaking 
windows,  and  breaking  slate  upon  the  roof, 
and  depriving  him  of  the  quiet  possession 
and  enjoyment  of  his  property.  Such  acts 
amounted  to  a  forcible  breaking  of  the 
plaintiff's  close,  and  the  injuries  resulting 
therefrom  would  under  the  common-law 
system  of  pleading  have  been  regarded  as 
immediate,  and  an  action  of  trespass  qua  re 
dausum  fregit  would  have  been  the  proper 
remedy.  It  is  true  that  in  his  statement 
plaintiff  also  claimed  damages  for  conse- 
quential injuries.  But  it  is  an  established 
principle  that  "an  injury  is  considered  as 
immediate  when  the  act  complained  of  it- 
self, and  not  merely  a  consequence  of  that 
act,  occasions  the  injury."  1  Chitty,  PI. 
117. 

It  is  clear  that  the  evidence  here  dis- 
closed a  case  of  aggravated  wrong  to  the 
rights  and  property  of  the  plaintiff.  If  the 
defendant  so  conducted  its  work  of  blasting 
upon  its  premises  as  to  cause  damages  to 
the  adjoining  property  by  casting  rocks 
thereupon,  this  amounted  to  a  direct  tres- 
pass upon  the  premises  injured,  for  which 
the  liabilitv  of  defendant  was  absolute,  and 
for  which  it  is  bound  to  respond  in  dam- 
ages, without  regard  to  the  question  of  neg- 
ligence. Both  the  court  below  and  counsi'l 
for  the  appellee  cited  and  relied  upon  the 
decision  in  Pennsylvania  Coal  Co.  v.  Sander- 
son, 113  Pa.  126,  57  Am.  Rep.  445,  6  Atl. 
453,  but  that  decision  has  no  proper  appli- 
cation to  the  facts  here  disclosed.  As  the 
present  Chief  Justice  said  in  Sullivan  v. 
Jones  &  L.  Steel  Co.  208  Pa.  540,  549,  66 
L.R.A.  712,  57  Atl.  1068,  the  doctrine  of 
that  case  *'has  never  been,  and  never  ought 
to  be,  extended  beyond  the  limitations  put 
upon   it  by  its  own   facts." 

The  assignments  of  error  are  sustained, 
and  the  judgment  is  reversed,  with  a 
procedendo. 


Annotation— Liability,  in  absence  of  negligence,  for  damages  to  land  or 

buildings  from  substances  thrown  in  blasting. 


This  note  is  a  continuation  of  the  one 

upon  the  same  subject  in  34  L.R.A.(N.S.) 

211. 
L.R.A.1917A. 


The  general  rule  therein  set  out  that 
he  who,  by  blasting  on  his  own  premises, 
>  commits   an   actual   trespass   upon   his 
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neighbor's  land  or  building  by  throwing 
substances  thereon,  is  liable  in  damages, 
irrespective  of  negligence,  is  upheld  by 
the  following  later  cases*  Mulchakock 
V.  Whitehall  Cbmekt  Mfo.  Co.  ante, 
1015;  Ex  parte  Birmingham  Realty  Go. 
(1013)  183  Ala.  444,  63  So.  67;  Lexing- 
ton  &  E.  R.  Co.  V.  Baker  (1013)  156  Ky. 
431^  161  S.  W.  228;  Stancourt  Laundry 
Co.  V.  Lamura  (1914)  147  N.  Y.  Snpp. 
895;  Cumberland  Teleph.  &  Teleg.  Co.  v. 
Stoneking  (1010)  1  Tenn.  C.  C.  A.  241. 

In  Stancourt  Laundry  Co.  v.  Lamura 
(1914)  147  N.  Y.  Supp.  805,  where  the 
complaint  alleged  that  the  defendant 
carelessly  and  negligently  conducted 
blasting  operations  by  failing  to  proper* 
ly  .cover  the  blasts  and  io  safeguard  the 
plaintijff's  property,  in  consequence  of 
which  many  large  pieces  of  stone  were 
forcibly  thrown  upon  the  plaintiff's 
premises  to  his  damage,  it  was  held  that 
the  allegation  of  negligence  might  be  dis* 
regarded  as  surplusage,  as  allowing  the 
missiles  to  be  cast  upon  the  plaintiff's 
premises  was  a  trespass. 

Upon  an  appeal  from  a  judgment  for 
plaintiff  for  damages  from  the  breaking 
of  his  water  pipe  by  the  falling  in  of  a 
large  section  of  rock  above  the  pipe, 
eaused  by  a  blast  set  off  by  defendant's 
workmen  in  blasting  out  rock  for  a 
trench,  the  court,  in  granting  a  new  trial 
upon  the  ground  that  they  could -not  tell 
whether  the  break  in  the  solid  rock  was 
the  direct  result  of,  or  merely  conse- 
quential damages  from,  the  explosion, 
said  that  the  defendant  was  liable  for 
trespass,  if  the  rock  was  hurled  upon 
the  water  pipe,  but  he  was  not  liable 
(no  negligence  was  shown),  if  the  rock 
fell  merely  from  concussion,  and  not  as 
a  direct  result  of  the  blast.  Adler  v. 
Fox  (1911)  74  Misc.  483, 132  N.  Y.  Supp. 
302. 

But,  in  Spencer  v.  Gainesville  (1913) 
140  Ga.  632,  79  S.  E.  543,  where  the  de^ 
f endant  held  a  quarry  under  a  deed  from 
the  plaintiff,  which  purported  to  convey 
all  the  rock  and  stone,  both  surface  and 
subsurface,  located  on  the  described 
land,  and  recited  that  the  party  of  the 
first  part  further  granted  to  the  party 
of  the  second  part  the  right  and  ease- 
ment to  use  said  land  in  any  way  what- 
ever that  might  be  necessary  or  expe- 
dient to  quarry,  blast,  crush,  and  remove 
all  of  said  stone  and  rock,  it  was  held 
that  such  grant  and  covenant  authorized 
blasting,  and  the  mere  fact  that  the 
stones  fell  upon  the  plaintiff's  adjacent 
land  and  injured  his  property  would  not 
render  defendant  liable  in  trespass  for 

the  injury. 
L.R.A.1917A. 


So  in  Arthur  v.  Henry  (1911)  157  N. 
0.  393,  73  S.  E.  206,  it  was  held  that  one 
who  consented  to  the  operation  of  a 
quarry  by  an  adjoining  owner  could  not 
recover  damages  from  stones,  dirt,  dust, 
and  other  substances  being  thrown  upon 
his  premises  by  blasting,  unless  it  was 
negligently  done. 

And  in  Ex  parte  Birmingham  Realty 
Co.  (1913)  183  Ala.  444,  63  So.  67,  it 
is  stated  that  the  aforesaid  general  rule 
of  liability  is  qualified  by  the  principle 
that  where  the  defendant  has  by  law  or 
contract  acquired  an  easement  as  against 
the  plaintiff's  premises,  which  expressly 
or  impliedly  authorizes  the  operation  of 
blasting,  either  directly  or  as  a  reason- 
ably necessary  incident  to  some  other 
lawful  purpose,  liability  arises  only  as 
the  result  of  some  proximate  negligence 
on  the  part  of  the  defendant. 

In  connection  with  the  eases  in  tJie 
earlier  note  upon  the  question  whether, 
where  part  of  a  man's  land  has  been 
taken  by  a  railroad  in  condemnation 
proceedings,  he  may  proceed  against  thp 
railroad  for  damages,  by  blasting,  to  the 
remaining  part  of  his  land,  which,  as 
there  stated,  is  not  within  the  scope  of 
this  note,  the  reader  is  referred  to  the 
case  of  Gordon  v.  Elmore  (1912)  71  W. 
Va,  195,  76  S.  E.  344,  which  holds  that 
where  a  contractor  in  constructing  a  rail- 
road through  land  from  which  the  right 
of  way  has  been  taken  by  condemnation 
does  the  work  prudently  and  carefully 
in  relation  to  the  landowner,  removal, 
in  a  reasonable  time,  of  the  rock  neces- 
sarily falling  on  the  land  will  absolve 
him  from  damages;  but  if  he  negligent- 
ly leaves  such  rock  on  the  land  an  un- 
reasonable time,  he  is  liable  for  injury' 
caused  by  his  negligence  in  the  premises. 

G.  V.  L 
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SARAH  LE  BEAU,  Appt., 

V. 

JilTNNEAPOLTS,  ST.  PAUL,  &  SAULT 
8ATNTE  MARIE  RAILWAY  COMPANY, 
Kespt. 

(—  Wis.  — ,  150  N.  W.  577.) 

Proximate  cause  —  carrying  passenger 
bo.vond  .station  —  illness. 

1,  The  carrying  by  a  railroad  company 

Note.  —  As  to  measure  of  damages  for 
carrying  ])assrn|]:er  beyond  destination,  see 
notes  to  "Dalton  v.  Kansas  Citv,  Ft.  S.  &  M. 
R.  Co.  17  T^.R.A.(N.S.)  1226.  and  Ft.  Smith 
&  W.  R,  Co.  V.  Ford,  41  L.R.A.(N.S.)   745. 
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of  a  passenger  a  few  miles  past  liis  destina- 
tion is  not  the  proximate  cause  of  illness 
caused  by  his  attempt  to  walk  back  in  in- 
clement weather,  where  he  was  comfortably 
housed  where  he  could  have  remained  until 
a  return  train  which  would  cause  him  only 
an  immaterial  delay,  and  bus  and  delivery 
service  was  obtainable  within  his  means. 
For  other  rases,  see  Proximate  Cause,  III, 
in  Dig.  l-r>2  y,  S. 

Appeal  —  submission     to     Judgment  — 

waiver  of  errors. 

2.  One  submitting  to  a  compromise  judg- 
ment to  terminate  the  litigation  waives  er- 
rors  which    have   been    committed    against 
him. 
For  other  caseSy  see  Appeal  and  Error,  VU. 

k,  in  Dig.  i-J.^  JV.  6'. 

(October  3,  1916.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Marinette  Coun- 
ty in  her  favor  for  loss  than  her  claims  in 
an  action  brought  to  recover  damages  for 
defendant's  negligence  in  carrying  her, 
^'hile  a  passenger  on  one  of  its  trains,  be- 
yond her  destination.    Affirmed. 

Statement  by  Marshall,  J.: 

The  action  was  for  damages  claimed  to 
have  been  caused  plaintiff  by  negligence  of 
defendant  in  carrying  her,  wJiile  a  passenger 
on  one  of  its  trains,  beyond  her  destination. 

The  claim  of  plaintiff  was  that  January 
1,  1915,  she  was  on  defendant's  train  with 
a  ticket  entitling  her  to  travel  thereon 
from  Goodman,  Wisconsin,  to  Gladstone, 
^fichigan ;  that  the  train  was  scheduled  to 
arrive  there  at  5:30  A.  M.:  that  the  con- 
ductor took  her  ticket  and  placed  a  check 
in  the  window  at  her  scat,  indicating  the 
terminal  point  of  her  journey;  that  the 
trainmen  neglected  to  take  such  check  and 
call  her  station  as  the  train  arrived  there; 
that  in  consequence  she  was  carried  by  to 
^fasonvillc,  a  distance  of  some  seven  miles; 
that  she  had  no  funds,  and  could  not  pro- 
cure any,  to  defray  expenses  back  to  Glad- 
stone, so  was  compelled  to,  and  did,  walk 
back;  that  she  had  important  business  re- 
quiring her  to  reach  Gladstone  before  noon; 
that  the  day  was  cold  and  stormy,  and  she 
was  not  properly  clad  to  make  the  journey 
from  Masonville  to  Gladstone  on  foot,  and, 
in  so  doing,  she  caught  a  severe  cold  and 
was  physically  disabled. 

Defendant  answered,  putting  in  issue  de- 


And  see  later  case,  Mobile  &  O.  R.  Co.  v. 
Moreland,  46  L.R.A.(N.S.)   52. 

The  liability  of  a  carrier  for  punitive  or 
exemplary  damages  for  refusal  or  failure 
to  transport  passengers  is  discussed  in  the 
note  to  Woodward  v.  Southern  R.  Co.  L.R..\. 
1915C,  477. 
L.R.A.1017A. 


fendant's  allegations  of  negligence,  and 
pleading   contributory   Diligence. 

There  was  evidence  to  this  effect:  Plain- 
tiff was  carried  by  her  destination,  as 
alleged.  She  was  accompanied  by  her  son. 
who  was  twenty-two  years  of  age.  He  was 
sleeping  when  the  train  atrived  at  Glad- 
stone. She  was  unfamiliar  with  the  coun- 
try and  relied  on  the  trainmen  to  notifv 
her  of  the  arrival  at  Gladstone.  As  to 
wliether  she  was  so  notified  the  evidence  was 
in  conflict.  There  was  further  evidence  to 
this  effect:  The  conductor  discovered 
plaintiff  had  been  carried  by  her  destina- 
tion when  the  train  had  proceeded  not  over 
two  miles  beyond  it;  but  he  refused  to 
enable  her  to  alight,  saying  he  had  to  stop 
at  Ma.sonvi]le,  which  was  five  miles  from 
Gladstone,  and  she  could  leave  the  train 
there,  which  she  did.  She  and  her  son 
then  went  to  the  home  of  a  family,  livinjf 
nearby,  with  which  the  son  was  acquainted, 
and  took  breakfast.  About  9;30  A.  M,  she 
started  to  walk  to  Gladstone.  She  was  ac- 
companied a  short  distance  by  her  son  and 
a  young  woman  of  the  family  where  she 
had  taken  breakfast.  Tlie  son  was  keepinj; 
company  with  the  young  woman.  There 
was  a  livery  stable  right  across  the  way 
from  where  she  took  breakfast,  at  which 
she  could  have  gotten  a  conveyance  for 
Gladstone  at  a  cost  of  $1.50.  There  was  a 
bus  making  regular  trips  to  Gladstone,  and 
the  fare  was  50  cents.  There  was  an  oppor- 
tunity to  return  to  Gladstone  by  train,  but 
it  was  too  late  in  the  afternoon  to  satisfy 
her  needs.  She  had  50  cents  in  money  and 
her  son  at  least  $2.50.  It  required  25  cents 
to  pay  her  fare  from  Gladstone  to  Eseanaba, 
to  which  place  she  was  bound  to  see  a  aick 
child  of  her  daughter.  She  waa  informed 
by  some  one  that  it  would  cost  her  $5  to  be 
taken  back  to  Gladstone,  but  she  did  not  in< 
quire  for  any  bus,  nor  make  inquiry  at  the 
livery  stable.  It  was  a  very  stormy  day,  so 
plaintiff's  clothes  were  wet  through,  and  it 
took  her  some  three  hours  to  complete  her 
journey.  She  was  made  sick  and  was  con- 
siderably disabled  in  consequence  of  her 
walk.  She  arrived  at  Gladstone  and  took 
an  interurban  car,  so  she  reached  her 
daughter's  home  at  about  2:45  in  the  after- 
noon. The  jury  found  in  her  favor,  that 
she  was  carried  by  her  destination  through 
negligence  of  defendant;  that  such  negli- 
gence was  the  proximate  cause  of  her  in- 
jury; that  she  was  not  guilty  of  contribu- 
tory negligence,  and  was  damaged  to  the 
extent  of  $1,250. 

The  trial  court  held  that  the  consequences 
to  plaintiff  of  her  walking  to  Gladstone 
were  not  proximately  related  to  defendant's 
negligence,  and  that  unless  defendant  would 
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consent  to  a  judgment  for  $200,  a  new  trial 
should  be  had.     It  thereupon  so  consented. 

Motions  \rere  regularly  made  on  behalf  of 
defendant  for  relief  from  the  verdict,  in- 
cluding one  for  judgment  in  its  favor  on 
the  evidence  and  one  for  a  new  trial,  which 
were  overruled.  It  excepted  to  the  ruling!^ 
in  that  regard,  and  stated  in  writing  that 
the  consent  to  judgment  was  for  the  purpose 
of  bringing  about  an  amicable  settlement  of 
the  case;  but  it  reserved  its  right  to  claim 
a  reversal  upon  appeal  bv  plaintiff,  iipon 
the  grounds  stated  in  the  motions  after 
verdict;  that  defendant  was  satisfied  the 
plaintiff  was  not  entitled  to  judgment,  and, 
in  any  event,  not  to  judgment  for  $200. 
Judgment  was  rendered  in  plaintiff's  favor, 
on  defendant's  motion,  for  $200  and  costs. 

Notice  was  duly  served  under  §  3049a, 
Stats.,  that,  upon  plaintifTs  appesil.  defend- 
ant would  aRsign  errors  because  the  trial 
court  overniled  its  motion  for  a  directed 
verdict,  and  its  motions  after  verdict. 

Plaintiff  duly  excepted  to  the  order  com- 
pelling her  to  submit  to  a  judgment  in  her 
favor  for  $200  and  costs,  and  appealed  from 
such  judgment. 

Messrs.  Rex  I.  McCrcory  and  Kaftan 

6  Reynolds,  for  appellant: 

The  court  erred  in  reducing  the  damages 
found  by  the  jury. 

Nelson  v.  CTiicago  &  N.  W.  P.  Co.  180 
Wis.  214,  109  N.  W.  033. 

The  court  erred  in  holding  that  injuries 
suffered  by  plaintiff  by  reason  of  her  walk 
hack  to  her  station  were  not  proximately 
caused  by  defendant's  negligence. 

Brown  v.  Chicago,  M.  &  St.  P.  R.  Co.  54 
Wis.  342,  41  Am.  Rep.  41,  11  N.  W.  356,  911, 

7  Am.  Neg.  Cas.  203;  Cincinnati,  H.  &  I. 
K.  Co.  v.  Eaton,  94  Tnd.  474.  48  Am.  Rep. 
179;  Stutz  v.  Chicago  &  N.  W.  R.  Co.  73 
Wis.  147,  9  Am.  St.  Rep.  769,  '40  N.  W. 
053:  Nelson  v.  Chicago  &  N.  W.  R.  Co. 
130  Wis.  214,  109  N.  \V.  933:   Alabama  G. 

5.  R.  Co.  V.  Arnold,  80  Ala.  000,  2  So. 
337;  Kreuziger  v.  Chicago  &  N.  W.  R.  Co. 
73  Wis.  158,  40  *N.  W.  657;  Georgia  R. 
A  Electric  Co.  v.  McAllister,  126  Ga.  447, 
7   L.R.A.(N.S.)    1177,  54  S.  E.  957;   Texas 

6,  P.  R.  Co.  v.  Mansell,  —  Tex.  Civ.  A  pp.  — , 
23  S.  W.  540;  Fordyce  v.  Dillingham,  — - 
Tex.  Civ.  App.  — ,  23  S.  W.  550;  Kentucky 
C.  R.  Co.  v.  Biddle,  17  Ky.  L.  Rep.  3303, 
34  S.  W.  904:  Rawlings  v.  Wabash  R.  Co. 
97  Mo.  App.  511,  71  S.  W.  535;  Case  v. 
Delaware,  L.  k  W.  R.  Co.  191  Pa.  450,  43 
Atl.  319,-^  Am.  Neg.  Rep.  387;  Adams  v. 
Missouri,  P.  R.  Co.  100  Mo.  555,  12  S.  W. 
637,  13  S.  W.  509,  4  Am,  Neg.  Cas.  621; 
East  Tennessee,  V.  &  G.  R.  Co.  v.  I-ockhart. 
79  Ala.  815;  Louisville,  N.  O.  &  T.  R.  Co. 
T.  Mask,  64  Miss.  738,  2  So.  360:  Pitts- 
L.R.A.1917A. 


burgh,  C.  C.  k  St.  L.  R.  Co.  v.  Klitch,  11 
Tnd.  App.  290,  37  N.  E.  560;  Texas  &  P. 
R.  Co.  v.  Hartnett,  —  Tex.  Civ.  App.  — ,  34 
S.  W.  1057;  International  &  G.  N.  R.  Co. 
V.  Terry,  62  Tex.  380,  50  Am.  Rep.  529; 
Missouri,  K.  &  T.  R.  Co.  v.  Hennesev,  20 
Tex.  Civ.  App.  316,  49  S.  W.  917;  Cincin- 
nati,  H.  &  I.  R.  Co.  v.  Eaton,  94  Ind. 
474,  48  Am.  Rep.  179;  St.  liouis  South 
Western  R.  Co.  v.  Foster,  46  Tex.  Civ.  App. 
517,  103  vS.  W.  194;  Chicago  &  E,  I.  R. 
Co.  v.  Mitchell,  56  Ind.  App.  354,  106  N. 
£.  396. 

Messrs.  W.  A.  Haye8  and  John  Ij. 
Rrdall,  for  respondent: 

If  plaintiff  is  entitled  to  any  damages, 
they  ought  not,  in  all  fairness,  to  exceed 
from  $15  to  $25. 

St.  Louis.  I.  M.  &  S.  R.  Co.  v.  Cates.  87 
Ark.  162.  112  S.  W.  202:  Olson  v.  North- 
em  P.  R.  Co.  49  Wa.sh.  026,  18  L.R.A.(N.S.) 
209,  96  Pac.  150. 

Marshall,  J.,  delivered  the  opinion  of 
the  court : 

It  will  be  seen  that  judgment  on  the 
verdict  as  rendered  was  denied  upon  the 
ground  of  there  being  no  proximate  relation 
between  the  damages  to  plaintiff  by  reason 
of  her  walking  from  Ma  son  vi  Me  to  Glad- 
stone, and  the  negligent  act  of  respondent. 
Did  the  court  err  in  that  regard?  That 
is  the  question  we  have  to  deal  with. 

We  must  distinguish  between  proximate 
relation  from  the  point  of  view  of  respond- 
ent when  the  wrong  was  committed,  and 
such  relation  in  respect  to  resulting  dam- 
ages. In  the  former  there  must  be,  at  tlie 
instant  of  the  wrong,  the  element  that 
the  wrongdoer  in  the  exercise  of  ordinary 
care  ought  reasonably  to  have  apprehended 
that  8ome  personal  injury  might  probably 
follow  to  another.  As  to  the  latter,  the 
element  of  reasonable  apprehension  is  im* 
material.  It  is  onlv  vital  that  there  should 
lie  a  direct  causal  connection  between  tiie 
injury  and  the  damage;  not,  necessarily,  an 
ilkimediate  causal  connection,  biit  such  con- 
nection by  an  unbroken  chain  of  events  so 
it  may  be  said  that  the  damage  was  a 
natural  consequence  of  the  injury,  having 
regard  for  the  usual  course  of  nature  and 
of  cau.se  and  effect  in  a  line  of  unbroken 
causation.  Brown  v.  Chicago,  M.  &  St.  P. 
R.  Co.  54  Wis.  342,  359,  41  Am.  Hep.  41,  11 
N.  W.  356,  911,  7  Am.  Neg.  Cas.  203; 
Crouse  v.  Chicago  k  N.  W.  R.  Co.  104 
Wis.  473,  48.3,  80  N.  W.  752;  Fisher 
V.  Western  U.  Teleg.  Co.  119  Wis.  146, 
153,  96  *N.  W.  545;  Milwaukee  k  St. 
P.  R.  Co.  V.  Kellogg,  94  U.  8.  475,  24 
L.  ed.  259.  If  the  damage  follow  the  wrong- 
ful act  "in  an  unbroken  sequence,  that  is, 
without  any  intervening,  independent  cause 


1020 


WISOONSIX  SUPREME  COURT. 


to  break  the  continuity,"  then  such  damage 
is  proximate  to  the  injiiry,  tliough  the 
wrongdoer  had  no  reasonable  ground  to  ap- 
prehend it  would  occur  from  the  negligent 
act. 

This  court  has  admonished  in  respect  to 
the  importance  of  distinguishing  between 
tlie  result  as  applied  to  the  injury  and 
that  as  applied  to  the  damage.  Fisher  v. 
Western  U.  Teleg.  Ck).  110  Wis.  146,  153, 
96  X.  W.  545.  This  case  falls  within  the 
second  class  mentioned.  The  wrong  was 
complete  when  appellant  was  negligently 
carried  by  her  destination.  No  damage  to 
speak  of  was  the  immediate  result.  All, 
substantially,  was  such  result  of  the  Avalk 
back  to  Gladstone,  which  did  not  commence 
until  several  hours  after  the  arrival  at 
Mflsonville.  In  the  meantime  appellant  was 
perfectly  safe.  She  found  comfortable  quar- 
ters at  the  home  of  a  family  with  which 
Iier  son  was  acquainted,  where  she  had 
breakfast.  Her  peril  commenced  when  she 
began  her  five-mile  walk,  which  took  her 
some  three  hours.  Tliat  she  was  seriously 
damaged  by  such  journey  appears,  pretty 
clearly,  from  the  evidence.  Was  such  jour- 
ney  a  natural  consequence  of  the  negligent 
act  of  respondent,  undertaken  in  the  exer- 
cise of  ordinary  care  under  all  the  circum- 
stances? If  it  were  not,  tlien  it  was  her 
voluntary  act,  and  broke  the  chain  of 
causation  starting  with  respondent's  negli- 
gence, and  commenced  a  new  chain  whicli 
reacheti  to  and  included  the  disabilities 
forming  the  basis,  in  the  main,  of  the  find- 
ing as  to  the  damages. 

Counsel  for  appellant  relied  below,  and 
here  as  well,  on  Brown  v,  Chicago,  M.  & 
St.  P.  R.  Co.  54  Wis.  342,  359,  41  Am.  Rep. 
41,  11  N.  W.  350,  911,  7  Am.  Neg.  Cas. 
203,  and  similar  cases.  It  was  properly 
held  that  such  cases  were  not  controlling 
if  appellant  unreasonably  made  the  journey 
on  foot.  In  the  Brown  Case,  the  recovery 
for  the  sickness  immediately  produced  by 
the  walk  was  sustained  because  plaintiff 
was  caused  to  leave  the  train  and  und^r 
such  circumstances  that  she  reasonably 
walked  three  miles,  in  the  nighttime,  and 
in  inclement  weather,  to  her  destination. 
When  she  so  left,  she  did  not  know  where 
she  was.  There  were  no  buildings  in  sight. 
A  long  freight  train  obstructed  her  view 
in  the  direction  of  such  buildings  as  there 
were.  In  such  circumstances  she  started  ' 
west  on  the  track  and  kept  on  to  her  desti-  ' 
nation,  without  seeing  any  building  until 
she  got  so  near  such  destinatioif  that  it 
seemed  she  better  go  on  ratlier  than  seek 
shelter  otherwise.  Tliis  court  held  that  she 
was  not  guilty  of  any  fatal  negligence  un- 
der Uie  circumstances. 
L.R.A.19nA. 


Thus  it  will  be  seen  that  the  decision  ia 
the  Brown  Case  was  grounded  on  the  faet 
that  it  was  characterized  by  an  unbroken 
chain  of  causation  reaching  from  the  neg- 
ligent act  of  the  railway  company  to  the 
damage  sought  to  be  recovered.  The  idea 
was  that  she  was  placed  in  a  situation  of 
peril  by  the  carrier,  and  was  not  guilty  of 
any  want  of  ordinary  care  in  extricating 
herself  from  it.  Here  the  trial  court  was 
of  the  opinion  that  the  principle  of  the 
Brown  Case  did  not  apply  because  tliere 
was  aii  efficient  intervening  cause  happen- 
ing after  the  wrong  of  the  carrier, — xbe 
A'oluntary  negligent  act  of  appellant  in  mak- 
ing the  perilous  journey  she  did. 

The  principle  of  Brown  v.  Chicago,  M.  k 
St.  P.  R.  Co.  was  controlling  in  Patry  v. 
Chicago,  St.  P.  M.  &  O.  R.  Co.  82  Wis.  408, 
52  N.  W.  312;  Nelson  v.  Chicago  &  X.  W. 
R.  Co.  130  Wis.  214,  109  X.  W.  933,  and 
other  cases  decided  by  this  court,  and  in 
many  found  in  other  jurisdictions.  The 
following  are  good  illustrations:  Indian- 
apolis, B.  &  W.  R.  Co,  v,  Birney,  71  111. 
391;  Texas  &  P.  R.  Co,  v.  Cole,  66  Tex. 
562,  1  S.  W.  629;  Carter  v.  Southern  B. 
Co.  75  S.  C.  355,  55  S.  E.  771;  Natchtz 
C.  &  M.  R.  Co.  v.  Lambert,  99  Miss.  310,  37 
L.R.A.(X.S.)  264,  64  So.  836:  Chicago,  R. 
I.  &  P.  R.  Co.  v.  Brisbane,  24  111.  App.  463; 
Chicago  &  E.  I.  R.  Co.  v.  Mitchell,  56 
Ind.  App.  354,  105  N.  £.  396;  St.  Louis 
Southwestern  R.  Co.  v.  Foster,  46  Tex.  Civ. 
App.  517,  103  S.  W.  194;  International 
&  G.  N.  R.  Co.  V.  Terry,  02  Tex.  380,  50 
Am.  Rep.  529. 

Perhaps  the  most  significant  case  cited  is 
Indianapolis,  B.  &,  W.  Co.  v.  Birney.  Plain- 
tifi',  a  physician,  who  was  on  his  way  to 
see  a  patient,  was  wrongfully  left  at  a 
station  several  miles  from  his  destination. 
He  had  his  option  to  remain  6!.\  iiours  for 
the  next  train,  or  procure  some  other  con- 
veyance. He  could  have  so  remained  in  a 
safe  place.  It  was  such  a  cold  day  that  to 
walk  to  the  next  station  was,  as  he  must 
liave  known,  perilous  to  his  health.  Ke 
did  not  use  reasonable  care  to  obtain  pas- 
sage by  train,  or  some  other  com  fort  a  Mc 
way,  but  unnecessarily  risked  his  health 
by  walking.  Damages  resulted.  It  was 
held  that  his  conduct  broke  the  chain  of 
causation  between  the  negligent  act  of  the 
railway  company  and  the  damages,  and 
therefore  he  could  not  recover,  the  court 
saying:  ''He  should  have  used  all  precau- 
tions in  so  making  the  journey  as  to  pro- 
duce the  least  injury  to  himself  that  rea- 
son would  dictate.  He  had  no  right  to  act 
with  recklessness  or  wantonly,  and  then 
claim  compensation  for  the  injury  thus  in- 
flicted. Had  he  attempted  to  walk  to  the 
next  station  barefoot,  and  his  feet  had  been 


LE  BEAU  V.  MINNEAPOLIS,  ST.  P.  k  S.  STE.  M.  R.  CU. 


1021 


frozeB,  would  any  sane  man  believe  he  could 
have  recovered  for  such  injury?" 

The  injury  was  unnecessarily,  if  not  reck- 
lessly, incurred.  It  was  the  improper  act 
of  the  appellant.  He  must  be  confined  to 
the  proximate  and  natural  damages  result- 
ing from  the  wrong.  The  element  of  proxi- 
mate relation  was  thus  spoken  of  in  respect 
to  whether  the  chain  of  circumstances,  com- 
mencing with  the  carrier's  negligent  act, 
was  severed  by  negligence  of  the  plaintiff. 

The  principle  by  which  this  case  is  to  be 
tested  is  clearly  defined  in  Brown  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  and  if  the  trial 
court  was  not  clearly  wrong  in  holding  that 
appellant's  conduct  broke  the  chain  of 
causation  commencing  with  respondent's 
n^ligent  act,  so  it  did  not  reach  to  her 
sickness  resulting  immediately  from  her 
walk  to  Gladstone,  then  the  decision  that 
she  was  not  entitled  to  recover  therefor 
cannot  be  disturbed. 

After  carefully  studying  the  evidence,  we 
are  unable  to  hold  in  favor  of  appellant. 
It  appears  beyond  dispute  that  she  was  not 
in  any  danger  until  she  started  out  on  the 
walk  to  Gladstone.  She  was  ccMnfortably 
located  with  a  family  with  whom  her  son 
was  well  acquainted.  There  was  no  pressing 
necessity  for  her  to  immediately  complete 
her  journey.  She  and  her  son  had  ample 
money  to  pay  her  expenses  from  Mason- 
ville  to  Kseanaba.  She  did  not  make  rea- 
sonable efforts,  under  the  circumstances,  to 
reach  Gladstone  without  doing  so  by  walk- 
ing. The  conditions  were  so  bad  that  the 
railroad  trains  were  behind  time  and  it 
took  her  some  three  hours  to  walk  the  five 
miles.  The  snow  and  slush  were  so  bad  on 
the  railway  track,  and  it  was  so  stormy, 
that  anyone,  however  strong,  would  not 
have  made  the  journey  she  did  unless  there 
was  some  very  pressing  necessity  therefor. 
The  situation  can  best  be  told  by  the  con- 
dition she  testified  she  was  in  at  the  end 


of  her  joitmey,  and  her  relation  as  to  tlie 
weather.  She  said:  **The  track  was  full  of 
snow  and  it  was  storm inor  awfullv.  When 
I  reached  Gladwtone  I  was  almost  frozen. 
I  was  wet  clear  up  to  my  waist,  and  ice 
and  icicles  up  over  my  skirts,  and  my  shoes 
were  wrii^ing  wet.  You  could  wring  water 
out  of  them.'' 

Facing  the  foregoing,  is  there  any  wonder 
that  appellant  experienced  serious  conse- 
quences from  her  journey?  If  those  conse- 
quences were  proximately  connected  with 
respondent's  negligent  act,  it  should  repair 
her  damage;  but  if  it  were  the  result  of 
her  own  voluntary,  imprudent  act,  it  should 
not,  and  such  is  the  rule  of  Brown  v.  Chi- 
cago, M.  &,  St.  P.  R.  Go.  We  are  unable 
to  reach  the  conclusion  that  the  trial  coiirt 
was  wrong  in  respect  to  the  matter.  There 
does  not  appear  any  satisfactory  evidence  to 
justify  appellant  in  subjecting  herself  to 
the  danger  which  she  did.  She  doubtless 
could  have  remained  where  she  was  enter- 
tained at  breakfast  until  the  train  came 
back  in  the  afternoon,  by  which  she  could 
have  returned  to  Gladstone  for  about  15 
cents.  It  would  have  postponed  her  arrival 
at  her  sister's  for  a  few  hours,  but  that 
does  not  appear  very  material.  Had  she 
exercised  reasonable  care  in  the  matter,  she 
would  have  discovered  that  she  could  re- 
turn to  Gladstone  by  bus  for  50  cents,  or 
livery  for  $1.50,  and  have  obtained  that 
service.    More  need  not  be  said. 

As  to  the  exceptions  urged  upon  our  at- 
tention on  belialf  of  respondent,  it  seems 
that  the  claimed  errors  were  waived  by  re- 
spondent formally  accepting  the  offer  of 
opportunity  to  submit  to  a  judgment  for 
$200  and  costs,  and  so  terminate  the  liti- 
gation, and  causing  judgment  to  be  entered 
accordingly.  Such  is  the  reasonable  con- 
clusion, and  is  required  by  Agnew  v.  Bald- 
win, 136  Wis.  263,  116  X.  \V.  641. 

The  judgment  is  afiirmed. 


OKLAHOMA  SUPREME  COURT. 
(Division  Xo.  1.) 

CROWDER  STATE  BAXK,  Plff.  in  Err., 

V. 

MTNA  POWDER  COMPANY  et  al. 

(41  Okla.  394,  138  Pac.  392.) 

Master     and     servant  *  benefiting    by 
servant's  contract  *  ultra  vires. 

1.  Where  a  cashier  of  a  bank  makes  a 

Headnotes  by  R(»ertson,  C. 

Note.  ^  As  to  remedies  which  the  parties 
to  an  ultra  vires  contract  are  entitled  to 
pursue  apart  from  an  action  on  the  contract 
itself,  see  annotation  following  this  caae, 
post,  1026. 
L.R.A.1917A. 


contract  which  is  beyond  his  power  and  au- 
thority, but  the  bank,  by  reason  thereof,  se- 
cures a  benefit  or  licneficial  effect,  it  will 
not  thereafter  he  heard  to  urge  nonliability 
thereunder  on  the  plea  of  ultra  vires. 
For  other  caseSy  sec  Banks,  III.  b;  Estoppel, 
III.  k,  in  Dig.  1-52  X,  8. 

Corporation  —  ultra  vires  ^  right  to  de- 
fense. 

2.  It  may  be  considered  as  settled  law  in 
this  state  to-day  that,  when  a  corporation 
goes  outside  of  its  legitimate  business  and 
makes  a  contract,  and  that  contract  is  exe- 
cuted, and  the  corporation  has  received  the 
benefits  of  the  contract,  the  courts  will  not 
listen  to  a  plea  of  ultra  vires. 
For  other  cases,  see  Corporations,  IV.  d,  2, 

in  Dig,  1-52  N.  8, 
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Contract  *  ultra  vires  —  theory  of  lia- 
bilUy. 

3.  When  fiuit  is  brought  on  an  ultra  vires 
contract  against  a  corporation,  the  contract 
being  evidenced  by  a  written  instrument, 
the  action  is  not  maintained  by  virtue  of 
the  written  instrument,  but  on  the  implied 
contract  of  the  corporation  to  return  the 
property  delivered  by  virtue  thereof  or  to 
place  the  parties  in  statu  quo.  To  maintain 
8uch  an  action  is  not  to  affirm,  but  to  dis- 
affirm, the  original  or  unlawful  contract. 
For  other  cases,  see  VontractSt  I.  b;  Cor- 
porations, IV,  df  in  Dig.  1-52  N.  S. 

(December  23,  1913.) 

f?RROR  to  the  County  Court  for  Pitts- 
J  burg  County  to  review  a  judgment  in 
plaintiiT's  favor  in  an  action  to  recover  the 
contract  price  for  supplies  furnished  a  rail- 
road contractor,  funds  to  meet  which  the 
1m nk  had  agreed  to  retain  in  the  contract- 
or's deposit  account.     Affirmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Mr.  Robert  N.  3IoMilleii,  for  plaintiff 
in  error: 

The  allegations  of  plaintiff  show  that  the 
undertaking  assumed  by  the  bank  was  ultra 
vires. 

10  Cyc.  1.109,  llli);  Bacon  v.  Farmer's 
Bank,  79  Mo.  App.  406:  Sturdevant  Bros. 
&  Co.  V.  Farmers'  &  M.  Bank,  62  Neb.  472, 
87  N.  W.  156,  affirmed  on  rehearing  in  60 
Neb.  220,  05  N.  W.  810;  Mine  &  Smelter 
Supply  Co.  V.  Stockgrowers'  Bank,  98  (i  C. 
A.  229,  173  Fed.  859;  Ayer  v.  Hughes,  87  S. 
C.  382,  69  S.  E.  657. 

The  allegations  of  the  plaintiff  fail  to 
show  that  the  bank  received  notice  within  a 
reasonable  time  that  said  order  for  dyna- 
mite had  been  accepted  and  filed. 

Lawson,  Contr.  §  12;  Bishop,  Contr.  2d 
ed.  §  333;  9  Cyc.  248. 

To  entitle  a  plaintiff,  in  an  action  for 
breach  of  contract,  to  recover  more  than 
nominal  damages  for  its  breach,  there  must 
be  shown  an  actual,  substantial  loss  or  in- 
jury sustained. 

13  Cyc.  18;  Mansur-Tebbetts  Implement 
Co.  V.  VVillet,  10  Okla.  383,  61  Pac.  1066; 
Sproul  v.  Huston,  42  Wash.  106,  84  Pac. 
631;  Stevens  v.  Rogers,  16  Utah,  105,  51 
Pac.  261. 

Messrs.  Wright  &  Boyd,  for  defendants 
in  error: 

A  doubtful  or  ambiguous  contract  that 
is  of  no  interest  to  the  corporation  will  gen- 
erally not  be  enforced;  but  if  such  a  con- 
tract clearly  contemplates  acts  that  are 
highly  beneficial  to  the  corporation,  courts 
will  go  far  in  upholding  and  enforcing  it. 

3  Thomp.  Corp.  §  2116. 

Where  the  transaction  is  auxiliary  and 
beneficial  to  the  main  business  for  which  a 
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J  corporation  is  formed,  although  not  within 
the  exact  scope  of  its  powers,  contracts  will 
be  upheld  and  the  defense  of  ultra  virea 
will  not  be  permitted. 

Malone  v.  Lancaster  Gaalight  &  Fuel  Co 
182  Pa.  309,  37  Ati.  932;  Lyndeborough 
Glass  Co.  V.  Massachusetts  Glass  Co.  Ill 
^lass.  315;  Sherman  Center  Town  Co.  t. 
Russell,  46  Kan.  382,  26  Pae.  715;  1  Clark 
&  M.  Priv.  Corp.  §  214b,  pp.  569-571;  Cam- 
den &  A.  R.  Co.  V.  May's  Landing  k  £.  H. 
City  R.  Co.  48  N.  J.  L.  630,  7  Atl.  523. 

\Vhcre  the  contractor  is  for  a  lawful  pur- 
pose in  itself,  has  been  entered  into  in  good 
faith  and  fairly  executed  by  the  party  who 
seeks  to  enforce  it,  ultra  vires  is  an  uncon- 
scionable defense  which  may  not  be  set  up 
to  exempt  from  liability  the  party  so  plead- 
ing it. 

Denver  F.  Ins.  Co.  v.  McClelland,  9  Colo. 
11,  59  Am.  Rep.  134,  9  Pac.  771;  Chicago, 
R.  I.  &  P.  R.  Co.  V.  Union  P.  R.  Co.  47  Fed. 
15;  Bowman  v.  Foster  &  L.  Hardware  Co. 
94  Fed.  692;  Louisville,  N.  A.  &  G.  R.  Co. 
V.  Flanagan,  113  Ind.  488,  3  Am.  St.  Rep. 
674,  14  N.  E.  370 ;  Memphis  &  L.  R.  R.  Co. 
V.  Dow,  22  Blatchf.  48,  19  Fed.  388,  120  U. 
S.  287,  30  L.  ed.  596,  7  Sup.  Gt.  Rep.  482. 

£ven  although  it  may  have  been  made 
without  express  authority,  the  contract 
must  be  allowed  to  stand,  as  the  plainest 
rules  of  good  faith  demand. 

Castle  V.  I^wig,  78  N.  Y.  131. 

The  plea  of  ultra  vires  should  not,  as  a 
general  rule,  prevail,  whether  interposed  for 
or  against  a  corporation,  when  it  would  not 
advance  justice,  but  on  the  contrary,  would 
accomplish  a  legal  wrong. 

Whitney  Arms  Co.  v.  Barlow,  63  N.  Y. 
62,  20  Am.  Rep.  504;  Atlantic  State  Bank 
V.  Savery,  82  N.  Y.  291. 

Robertson,  C,  filed  the  following  opin- 
ion: 

In  the  year  1907  W.  A.  Lovejoy,  then  en- 
gaged as  a  contractor  by  the  M.,  K.  &  T.  Hy. 
Co.  in  Pittsburg  county,  Oklahoma,  being 
in  need  of  powder  and  dynamite  with  which 
to  prosecute  his  work,  ordered  a  large 
quantity  thereof  from  the  .^tna  PoMdcr 
Company;  the  order  was  in  writing,  and  at 
the  bottom  of  the  paper,  and  under  the 
]  signature  of  Lovejoy,  was  the  following: 

We  agree  to  hold  the  amount  of  this  bill 
out  of  funds  due  Mr.  Lovejoy  when  same  is 
received  by  us. 

The  Crowdor  State  Bank, 
By  J.  L.  Henderson,  Cashier. 
Aug.  2,  '07. 

And  on  the  reverse  side  of  the  order  ap- 
pear the  words:  "J.  J.  Burba  above  guar- 
antees account of  Crowder,  L  T." 
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By  virtue  of  said  order  and  the  indorse- 
ments thereon,  as  aforesaid,  the  iECtna  Pow- 
der Company,  on  August  10,  1907,  sliippcd 
Ijovejoy  powder  and  dynamite  to  the  value 
of  $180,  and  the  same  was  received  and  used 
by  him.  On  February  1,  1908,  Lovejoy's 
employer,  the  M.,  K,  k  T.  Ry.  Co.,  Issued 
its  clieck  to  him  for  the  sura  of  $3,275.87, 
and  on  March  2d  thereafter  another  check 
for  $1,243.02,  in  part  payment  of  the  work 
])erformed  by  him  under  his  contract;  lK>th 
these  diecks  were  issued  to  J^vejoy  subse- 
(|uent  to  the  order  and  shipment  of  the  pow- 
der and  dynamite,  and  were  indorsed  aud 
deposited  by  him  with  the  plaintiff  in  er- 
ror, the  Crowder  State  Bank,  and  by  it  col- 
lected in  the  usual  course  of  business;  that, 
notwithstanding  that  said  sum  of  $4,518.90 
belonging  to  the  defendant  T^ovejoy  came 
into  the  possession  of  defendant  bank  sub- 
sequent to  the  giving  of  the  order  for  the 
powder  and  dynamite,  as  aforesaid,  with 
the  indorsement  of  said  bank,  the  said 
bank  failed  and  refused  to  withhold  the 
amount  of  the  bill  due  the  jKtua  Powder 
Company,  and  failed  and  refused  absolutely 
to  apply  $189  of  said  amount  on  the  pay- 
ment of  said  bill,  which,  by  its  indorsement, 
it  was  bound  to  do.  Suit  was  instituted  by 
the  ^tna  Powder  Company  against  Ix)ve- 
joy,  the  Crowder  State  Bank,  and  Burba 
for  the  recovery  of  the  amount.  No  service 
was  had  on  Lovejoy,  and  the  suit  proceeded 
against  his  codefendants  and  resulted  in  a 
judgment  against  the  bank  for  the  full 
amount.  Burba  recovered  a  judgment  for 
his  costs,  the  jury  finding  for  him  on  the 
merits  of  the  case.  The  bank  brings  this 
appeal  and  insists  that  there  is  error  in 
the  record  in  that:  (1)  Plaintiff's  petition 
fails  to  state  facts  sufficient  to  constitute 
a  cause  of  action,  (2)  The  evidence  fails 
to  show  a  cause  of  action  in  favor  of  plain- 
tiff and  against  defendant.  (3)  The  evi- 
dence fails  to  show  that  plaintiff  suffered 
any  substantial  damage  by  the  failure  of 
defendant  bank  to  withhold  the  money  from 
I-ovejoy's  account.  (4)  The  court  errc<l 
in  giving  instruction  No.  3  to  the  jury.  (5) 
The  court  erred  in  rendering  judgment 
against  defendant.  (6)  The  court  erred  in 
overruling  defendant  bank's  motion  for  new 
trial. 

While  the  petition  in  error  contains  six 
separate  assignments  of  error,  it  is  evi- 
dent that  the  principal  question  in  the  case 
is:  The  allegations  of  the  petition  and  the 
proof  show  that  the  undertaking  assumed 
by  the  bank  was  ultra  vires  and  therefore 
not  binding  upon  it. 

The  evidence  clearly  shows  that  Lovejoy, 
the  contractor,  was  a  customer  of  the  bank; 
at  times  he  had  large  deposits  while  at  other 
times  he  was  overdrawn;  at  the  time  the 
L.R.A.1917A. 


powder  and  dynamite  were  ordered,  August 
2,  1907,  it  is  not  shown  what  the  condition 
of  his  account  was;  on  December  6,  1907, 
Mr.  Hawley,  manager  of  the  -^Etna  Powder 
Company  at  St.  Louis,  wrote  to  the  bank 
as  follows: 

St.  Louis,  Mo.,  Dec.  6,  1907. 
Crowder  State  Bank, 

Crowder,  Okla. 
Gentlemen : 

We  hand  you  herewith  statement  of  ac- 
count against  Mr.  W.  A.  Lovejoy,  Crowder, 
Oklahoma,  amount  of  same  $189,  which  is 
long  past  due,  the  account  being  dated  Au- 
gust 10th.  When  this  order  was  given  by 
Mr.  Lovejoy  you  made  a  notation  on  the 
order  saying  that  you  would  hold  the 
amount  of  this  bill  out  of  funds  due  Mr. 
Lovejoy  when  same  was  received  by  you. 
As  we  have  not  heard  from  Mr.  Lovejoy 
for  some  time  and  are  quite  eager  to  close 
our  books  for  the  year,  will  you  kindly  send 
us  a  check  for  the  amount  if  you  have  the 
funds  on  hand.     Very  truly, 

The  .^tna  Powder  Company, 

B.  E.  W.  llawley. 

Mr.  Lovejoy  is  expecting  his  money  every 
day  now,  and  when  paid  will  bo  attended  to. 

Received  Dec.  14,  1907.     Chicago. 

Tlie  notation  on  the  letter  under  Hawley's 
signature  was  made  by  Henderson,  the  cash- 
ier of  defendant  bank,  and  after  making  it 
he  returned  the  letter  to  the  powder  com- 
pany. 

On  January  28,  1908,  Mr.  Rodgers,  the 
auditor  of  the  powder  company,  wrote  the 
bank  the  following  letter: 

Chicago,  January  28,  1908. 

Crowder  State  Bank, 

Crowder,  Oklahoma. 
Dear  Sirs: 

On  December  6th  we  received  a  notation 
on  the  bottom  of  our  letter  of  that  date 
regarding  our  account  against  W.  A.  Love- 
joy   of    your    city,    stating    that    payment 
would  be  forwarded  to  us  in  a  few  davs  as 
Mr.  Lovejoy  was  expecting  his  money.    This 
is  now  almost  sixty  days  ago  and  as  the 
account  is  quite  old  we  would  thank  you  to 
advise  us  when  we  may  expect  payment. 
Very  truly  yours. 
The  ^tna  Powder  Company, 
By  J.  H.  Rodgers,  Auditor. 

This  letter  was  received  by  the  bank,  and 
Mr.  Henderson,  the  cashier,  returned  the 
same  to  the  powder  company  at  Cliieago 
on  February  2,  1908,  with  the  following  in- 
dorsement on  the  back  ( Record,  p.  47 )  :  "It 
is  my  understanding  that  Mr.  Lovejoy  will 
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remit  you  just  as  soon  as  the  Katy  pays  him 
his  November  estimates.  The  Katv  is  about 
sixty  days  behind.  Expect  settlement  next 
week." 

Mr.  Hoyt,  the  salesman  for  the  powder 
company,  testified  that  he  sold  Lovejoy  the 
powder  and  dynamite  in  August,  1907;  that 
Lovejoy  signed  the  order  in  his  presence; 
that  Henderson,  the  cashier,  signed  the  in- 
dorsement in  his  presence  also.  This  is  not 
denied. 

Henderson,  the  cashier,  testified  that  he 
indorsed  the  order  as  charged  by  the  powder 
company;  that  he  had  made  the  notations 
on  the  letters  above  set  out;  that  he  did  not 
call  the  attention  of  the  board  of  directors 
to  the  fact  that  the  powder  company  held 
the  bank  liable  for  the  account;  that  he  did 
not  remember  the  circumstances  transpiring 
at  the  time  the  order  was  signed,  except 
that  Mr.  Lovejoy  wanted  some  powder  and 
that  the  powder  company  wanted  the  bank 
to  pay  them  for  it  when  the  money  came  to 
Mr.  Jjovejoy:  that  the  bank  had  an  assign- 
ment of  all  of  Lovejov's  monev  due  him  on 
his  estimates,  and  that  he  told  the  powder 
company  that  wlien  the  money  came  to  the 
bank,  if  there  was  anything  left  after  paying 
the  bank,  the  powder  company  would  be 
paid;  that  Lovejoy  was  then  depositing  his 
money  in  the  bank,  and  that  at  the  time  he 
was  in  Crowder  doing  some  construction 
work  for  the  Katv  Railwav;  that  because 
Lovejoy  wanted  him  to  indorse  the  order 
he  would  do  so  to  encourage  him  as  much 
as  he  could;  that  he  knew  Lovejoy  had  the 
money  coming  to  him;  that  the  bank  did 
what  it  could  to  suit  Lovejoy 'a  convenience; 
that  the  bank  permitted  lovejoy  to  check 
out  the  balance  of  $1,42L64,  which  was  to 
his  credit  on  February  5,  1908;  that  the 
bank  had  its  other  indebtedness  secured  by 
assignment;  that  the  bank  know  the  order 
had  not  been  paid,  but  did  not  consider  it 
had  guaranteed  the  same.  From  his  testi- 
mony it  is  further  shown  that  Lovejoy  on 
December  6,  1907,  had  a  credit  in  the  bank 
of  $90.34;  that  on  January  28,  1908,  he 
had  overdrawn  $1,662.82;  that  on  May  18, 
1908,  he  closed  his  account  with  the  bank; 
that  the  last  time  there  was  a  credit  bal- 
ance to  him  was  April  8,  1908,  to  the 
amount  of  $41.48;  that  on  the  day  the  or- 
der was  made  his  balance  was  $171.14;  that 
on  February  5,  1908,  he  deposited  $3,275.87; 
that  at  the  time  he  made  this  last  deposit 
he  owed  the  bank  $1,774.14,  and  that  after 
making  the  deposit  he  had  a  credit  balance 
of  $1,425.64;  that  on  the  4th  day  of  April, 
1008,  his  balance  was  $837.38. 

The  action  in  the  court  below  proceeded 
apparently  on  the  theory  that  the  cause  of 
action  was  predicated  upon  a  written  in- 
strument, and  not  for  damage  by  reason  of 
L.R.A.1917A. 


tlie  breach  of  contract.  Of  this  phase  of 
the  case  we  will  deal  later,  but  now,  with- 
out enunciating  any  genertd  rule,  it  will  be 
sufficient  for  us  to  determine  whether  or  not 
the  facts,  as  stated,  bring  this  case  within 
the  doctrine  of  ultra  vires  as  relied  upon  by 
the  bank.  The  plea  of  ultra  vires  ae  used 
herein  is  intended  doubtless  to  mean  that 
act  of  the  cashier  in  guarantying  payment 
of  the  account  to  the  powder  company  with- 
out the  knowledge,  consent,  or  ratification 
of  the  board  of  directors.  It  is  not  used 
in  its  primary  sense  or  meaning  as  being 
beyond  the  scope  of  the  powers  of  the  cor- 
poration to  perform  it  under  any  circum- 
stances or  for  any  purpose.  There  are 
many  shades  of  meaning  and  distinction 
employed  and  understood  by  the  term,  but, 
as  we  use  it  here,  it  is  meant  thereby  to 
challenge  the  authority  of  the  cashier  of 
defendant  bank  to  bind  the  same  aa  a  guar- 
antor without  the  knowledge  or  consent  or 
ratification  of  the  board  of  directors.  Used 
in  this  sense,  it  becomes  a  matter  of  pri- 
mary importance  to  ascertain  at  first  wheth- 
er or  not  the  bank  secured  a  benefit  or  a 
beneficial  effect  of  the  alleged  contract. 
Ordinarily,  where  the  bank  or  corporation 
secures  a  benefit  or  beneficial  effect  from 
the  contract,  or  when  the  contract  is  not 
plainly  beyond  the  scope  or  power  of  the 
parties  making  it,  the  above  principle  can- 
not be  invoked  or  relied  upon.  It  is  only 
in  cases  of  ambiguity  or  vagueness,  or  where 
the  contract  is  doubtful  in  this  respect, 
that  it  can  be  applied.  But  if  the  contract 
complained  of  is  one  which  clearly  con- 
templates some  act  beneficial  to  the  corpora- 
tion, it  will  generally  be  upheld  and  the 
plea  disregarded.    3  Thomp.  Corp.  §  2116. 

Where  the  contract  is  auxiliary  and  bene- 
ficial to  the  main  business  for  which  a  cor- 
poration is  formed,  although  not  within  the 
exact  scope  of  its  powers,  contracts  will  be 
upheld  and  the  defense  of  ultra  vires  will 
not  lie  permitted.  Malone  v.  Lancaster  Gas- 
light &  Fuel  Co.  182  Pa.  309,  37  Atl.  932. 

In  the  case  at  bar  it  is  clearly  inferable 
from  the  record  that  the  bank  was  inter- 
ested in  having  Lovejoy  perform  his  con- 
tract with  the  railway  company.  It  had 
his  assignment  of  estimates  and  collected 
the  amounts  due  him  and  permitted  him  to 
make  overdrafts  at  certain  times.  With- 
out powder  and  dynamite  Lovejoy  could 
not  perform  his  contract  with  the  railway 
company,  and,  for  the  purpose  of  enabling 
him  to  do  so,  it  became  necessary  that  he 
have  credit  upon  which  to  purchase  the 
necessary  instrumentalities  with  which  he 
could  successfully  prosecute  his  work.  For 
this  purpose,  and  this  alone,  the  bank, 
through  its  cashier,  lent  him  aid  by  indors- 
ing as  giiarantor  the  written  order  for  the 
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powder.  By  the  use  of  the  powder  he  was 
enabled  to  perform  his  contract,  and  by  per- 
forming his  contract  he  was  able  to  close 
his  account  at  the  bank  without  a  loss  to 
It.  Banks  are  often  permitted  to  go  into 
other  business  in  order  to  save  a  debt.  Many 
eourts  hold  that  public  policy  requires  that 
a  bank  should  have  broad  powers  in  the 
•exercise  of  the  judgment  of  the  officials  in 
order  to  protect  itself  from  losses,  and 
again,  that,  although  a  corporation  may  ex- 
ceed its  powers  by  entering  into  contracts 
not  permitted  by  its  charter,  nevertheless, 
if  those  contracts  are  not  malum  in  se,  the 
corporation  itself  cannot  avoid  them  by 
pleading  ultra  vires.  And  it  seems  to  us 
that,  whether  a  contract  is  -ultra  vires  or 
not,  if  the  corporation  has  permitted  its 
execution  and  allowed  innocent  parties  to 
surrender  property  or  other  things  of  value 
thereunder  without  objection,  and  it  is  Im- 
X>08sible  to  restore  their  status  quo  and  at 
the  same  time  itself  receive  and  keep  the 
benefits  or  beneficial  effects,  it  will  not  then 
be  heard  to  plead  ultra  vires  or  lack  of  au- 
thority of  one  of  its  principal  officers  to 
bind  it  in  that  particular  respect. 

It  is  now  very  well  settled  "that  a  private 
corporation  cannot  avail  of  the  defense  of 
ultra  vires  where  the  contract  has  been  in 
^ood  faith  fully  performed  by  the  other  par- 
ty, and  the  corporation  has  had  the  bene- 
fit of  the  contract  and  the  performance.'* 
Darst  V.  Gale,  83  III.  141. 

"Corporations  are  presumed  to  contract 
within  their  powers.  The  doctrine  of  ultra 
vires,  when  invoked  for  or  against  a  cor- 
poration, should  not  .  .  .  prevail  where 
it  would  defeat  the  ends  of  justice  or  work 
a  legal  wrong."  Ohio  &  M.  R.  Co.  v.  Mc- 
Carthy, 96  U.  S.  258,  24  L.  ed.  693. 

"The  doctrine  of  ultra  vires,  whether  in- 
voked for  or  against  a  corporation,  is  not 
favored  in  the  law.  It  should  never  be  ap- 
plied where  it  will  defeat  the  ends  of  jus- 
tice, if  such  a  result  can  be  avoided."  San 
Antonio  v.  Mehaffy,  96  U.  S.  315,  24  L.  ed. 
817. 

"The  plea  of  ultra  vires  will  not  be  al- 
lowed to  prevail,  .  .  .  when  it  will  not 
advance  justice,  but,  on  the  contrary,  will 
accomplish  a  legal  wrong."  Lewis  v.  Amer- 
ican Sav.  &  L.  Asso.  98  Wis.  203,  39  L.R.A. 
569,  73  N.  W.  793. 

"A  corporation  cannot  defend  against  a 
-contract  liability  growing  out  of  a  business 
in  which  it  is  actually  engaged  on  the 
ground  that  such  business  was  done  in  ex- 
cess of  its  corporate  powers."  Linkauf  v. 
Lombard,  137  N.  Y.  417,  20  L.R.A.  48,  33 
Am.  St  Rep.  743,  33  N.  E.  472. 

"In  case  of  a  transaction  which  is  simply 
ultra  vires,  neither  party  will  be  heard  to 
allege  its  invalidity  while  retaining  its 
L.R.A.1917A.  65 


fruits.  Limitation  of  the  contractual  pow- 
er of  a  corporation  does  not  prevent  mak- 
ing restitution  of  money  or  property  ob- 
tained under  an  unauthorized  contract." 
Manchester  &  L.  R.  Co.  v.  Concord  R.  Corp. 
66  N.  H.  100,  9  L.R.A.  680,  3  Inters.  Com. 
Rep.  319,  49  Am.  St.  Rep.  582,  20  Atl.  383. 

"It  would  be  in  the  higliest  degree  in- 
equitable and  unjust  to  permit  a  defendant 
to  repudiate  a  contract,  the  fruit  of  which 
he  retains."  Sedgw.  Stat,  k  Const.  Law,  p. 
73. 

"And  this  is  especially  true  where  the 
contract  has  been  executed  and  third  parties 
have  acquired  rights  on  the  faith  of  it." 
29  Am.  &  Eng.  Enc.  Law,  2d  ed.  51. 

"It  may  be  considered  as  settled  law  to- 
day that  where  a  corporation  goes  outside 
of  the  scope  of  its  legitimate  business  and 
makes  a  contract,  and  that  contract  is 
executed,  and  the  corporation  has  received 
the  benefits  of  the  contract,  the  courts  will 
never  listen  to  a  plea  of  ultra  vires."  29 
Am.  &  Eng.  Enc.  Law,  2d  ed.  52;  Holt  v. 
Winfield  Bank  (C.  C.)  25  Fed.  812. 

"In  cases  of  contracts  upon  which  cor- 
porations could  not  be  sued  because  they 
were  ultra  vires,  "the  courts  have  gone  a 
long  way  to  enable  parties  who  had  parted 
with  property  or  money  on  the  faith  of  such 
contracts  to  obtain  justice  by  recovery  of 
the  property  or  the  money  specifically,  or 
as  money  had  and  received  to  plaintiff's 
use."  Salt  Lake  City  v.  Hollister,  118  U. 
S.  263,  30  L.  ed.  176,  6  Sup.  Ct.  Rep.  1055. 

"The  executed  dealings  of  corporations 
must  bo  allowed  to  stand  for  and  against 
both  parties  when  the  plainest  rules  of  good 
faith  so  require."  Parish  v.  Wheeler,  22  N. 
Y.  509. 

"Where  a  corporation  enters  into  a  con- 
tract ultra  vires,  and  the  other  party,  in 
reliance  thereon  and  in  execution  thereof, 
expends  money,  the  corporation  is  liable 
on  the  contract,  provided  it  be  not  in  viola- 
tion of  its  charter  nor  prohibited  by  law." 
State  Bd.  of  Agri,  v.  Citizens'  Street  R,  Co. 
47  Ind.  407,  17  Am.  Rep.  702.' 

"At  th^  present  time,  the  defense  of  ultra 
vires  is  very  generally  regarded  by  the 
courts  as  an  ungracious  and  odious  one. 
And  it  is  very  well  settled  that  neither  par- 
ty to  the  contract  can  avail  himself  of  such 
a  defense  when  the  contract  has  been  fully 
performed  by  the  other  party,  and  he  has 
received  the  full  benefit  of  the  performance 
and  of  the  contract.  If  an  action  cannot 
be  brought  directly  upon  the  contract,  either 
equity  will  grant  relief,  or  an  action  in 
some  other  form  will  prevail."  29  Am.  So 
Eng.  Enc.  Law,  2d  ed.  45. 

"The  modern  rule  has  been  well  stated 
thus:  *If  the  act  is  one  which  is  lawful  in 
itself,  and  not  otherwise  prohibited,  is  done 
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for  the  purpose  of  serving  corporate  ends, 
and  is  reasonably  tributary  to  tlie  promo- 
tion of  those  ends  in  a  substantial,  and  not 
in  a  remote  and  fanciful,  sense,  it  may  fair- 
ly be  considered  within  charter  powers/" 
29  Am.  &  Eng.  Enc.  Law,  2d  ed.  47. 

"To  say  that  a  corporation  cannot  sue  or 
be  sued  upon  an  ultra  vires  arrangement  is 
one  thing;  to  say  that  it  may  retain  the 
proceeds  thereof  which  may  have  come  into 
its  possession,  without  making  any  com- 
pensation whatever  to  the  person  from 
whom  it  has  obtained  them,  is  something 
very  different,  and  savors  very  much  of  an 
inducement  to  fraud."  Green's  Brice,  Ultra 
Vires,  2d  Am.  ed.  721. 

It  may  be  urged  that  the  instrument  sued 
on  was  not  a  written  contract  inasmuch  as 
its  execution  was  ultra  vires.  It  is  unneces- 
sary to  give  consideration  to  this  suggestion 
further  than  to  say  that,  even  though  the 
claim  might  not  be  upheld  on  the  written 
contract,  because  unlawful,  nor  according  to 
its  terms,  yet  it  will  be  sustained  upon  the 
implied  contract  of  the  bank  to  return  the 
property  delivered  by  virtue  thereof  or  to 
place  the  parties  in  statu  quo.  This,  it  is 
conceded,  cannot  be  done,  because  the  pow- 
der has  been  used  in  the  prosecution  of  that 
work  which  enabled  the  bank  to  protect  it- 
self as  to  Lovejoy,  and  which  was  the  bene- 
ficial effect  of  the  contract  flowing  to  and 
accepted  by  the  bank. 

Thus  it  was  said  in  Central  Transp.  Co.  v. 
Pullman's  Palace  Car  Co.  130  U.  S.  24,  35 
L.  ed.  65,  11  Sup.  Ct.  Rep.  478,  by  Mr.  Jus- 
tice Gray:  "A  contract  ultra  vires  being 
unlawful  and  void,  not  because  it  is  in  it- 
self immoral,  but  because  the  corporation. 


by  the  law  of  its  creation,  is  incapable  of 
making  it,  the  courts,  while  refusing  to 
maintain  any  action  upon  the  unlawful  con- 
tract, have  always  striven  to  do  justice  be- 
tween the  parties,  so  far  as  could  be  done 
consistently  with  adherence  to  law,  by  per- 
mitting the  property  or  money  parted  with 
on  the  faith  of  the  unlawful  contract  to  be 
recovered  back,  or  compensation  to  be  made 
for  it.  In  such  case,  however,  the  action  is 
not  maintained  upon  the  unlawful  contract, 
nor  according  to  its  terms;  but  on  an  im- 
plied contract  of  the  defendant  to  return, 
or,  failing  to  do  that,  to  make  compensation 
for,  property  or  money  which  it  has  no  right 
to  retain.  To  maintain  such  an  action  is 
not  to  affirm,  but  to  disaffirm,  the  unlawful 
contract." 

Inasmuch  as  the  contract  under  considera- 
tion has,  long  prior  to  the  commencement  of 
this  action,  been  fully  executed  and  was  of 
beneficial  force  and  effect  to  the  bank,  and 
the  bank,  notwithstanding  these  facts,  failed 
and  refused  to  protect  the  powder  company 
when  it  had  the  opportunity,  it  will  not  now 
be  heard  to  urge  the  plea  of  ultra  virea  as 
relied  upon  in  the  court  below. 

The  other  questions  presented  by  the  rec- 
ord, in  view  of  the  foregoing  conclusion,  be- 
come immaterial,  and  no  further  considera- 
tion need  be  given  them. 

The  judgment  should  be  affirmed. 

Pep  Curiam: 

Adopted  in  whole. 

Petition  for  rehearing  denied  February  8, 
1914. 


Annotation — Remedies  which  the  parties  to  an  ultra  vires  contract  are 
entided  to  pursue  apart  from  an  action  on  the  contract  itielf* 


J.  Introductory: 

1.  Scope  of  nionographf  1027. 

2,  Alleged  inadequacy  of  inde-- 

pendent  remedies,  1027. 

II,  English  authorities  reviewed: 

8.  Action  on  a  quantum  meruit, 
102S. 

4.  Action    for   money   had   and 

received,  1028, 

5.  Reclamntion   of   the   speciflo 

property  involved,  1031, 

6.  Adjustment      of      competing 

claims  in  winding  up  prO' 
oeedings,   1032. 

7.  Right    of    lender    to    retain 

money    voluntarily    repaid 
hy  corporation,  1034. 

S.  Action  for  damages,  1036, 
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Ill,  American  authorities  reviewed: 

0,  Action  on  agreement  implied 
from  the  circumstances  at' 
tending  the  transaction ; 
generally,  1036. 

10.  Actitni  on  a  quantum  meruit 

or  quantum  valehat,  1034t. 

11.  Action  for  recovery  of  mon^ 

ey  paid  or  property  d«- 
Hvered  in  pursuance  of  the 
contract,   1037. 

12.  Satne  subject;  right  of  action 

where  the  money  sued  for 
was  borroioed  or  lent  hy 
the  corporation  in  excess  of 
its  powers,   1043. 

13.  Rule  where  the  corporation 

is  asking  to  he  relieved 
from  the  ohligations  of  thm 
contract,   104S, 
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JJJ.--cont<nued.  ) 

14:,  Operation  of  the  principle,  in  \ 

pari  delicto,  104:&, 
IS.  Aetion  based  upon  breach  of ' 

duty  to  use  reusotiable  care^  , 

1050. 

J.  Introductory, 

t.  Scope  of  monograph. 

In  the  monograph  appended  to  Credi- 
tors' Claim  &  Adjustment  Co.  v.  North- 
west Loan  &  T.  Co.  ante,  737,  and  Calu- 
met &  C.  Canal  &  Doek  Co.  v.  Conkling, 
L.R.A.1917B,  — ,  the  extent  to  which  the 
principle  of  estoppel  has  heen  held  to  be 
admissible  for  the  purpose  of  ezclifding 
the  defense  of  invalidity  in  an  aetion 
brought  upon  an  ultra  vires  contract  has 
been  fully  discussed.  In  the  following 
sections  it  is  proposed  to  consider  the  na- 
ture of  the  remedies  which  a  party  to 
such  a  contract  is  entitled  to  pursue 
apart  from  an  action  on  the  contract  it- 
self. Nearly  all  the  cases  which  bear 
upon  this  subject  were  decided  in  juris- 
dictions in  which  the  admissibility  of 
the  principle  of  estoppel  is  denied, — a 
state  of  the  authorities  which  is  obvious- 
ly due  to  the  fact  that,  in  jurisdictions 
in  which  the  principle  is  accepted,  it  is 
usually  more  advantageous  to  sue  upon 
the  contract  itself. 

2,  Alleged  inadequacy   of  independent 

retnedies. 

In  the  well-known  opinion  delivered  by 
Chief  Justice  Comstock  in  a  leading 
case,^  one  of  the  arguments  which  he  ad- 
duced in  support  of  his  theory  that  an 
aetion  on  the  contract  should  be  allowed 


was  founded  upon  the  alleged  inadequacy 
of  the  relief  which  is  in  many  instances 
afforded  by  the  remedies  extrinsic  to  such 
an  action.'  So  far  as  regards  the  facts 
presented  in  the  particular  case  before 
the  court,  the  objection  thus  raised  seems 
to  have  been  satisfactorily  met  by  Sel- 
den,  J.,  who  pointed  out  that  an  action 
of  tort,  founded  on  the  negligence  of  the 
defendant,  was  open  to  the  injured  per- 
son. See  §  15,  infra.'  It  is  submitted 
that  the  statement  of  the  learned  Chief 
Justice  is  also  incorrect  with  regard  to 
other  descriptions  of  eases.  His  proposi- 
tion that  the  independent  remedies  of 
which  parties  to  ultra  vires  contracts 
may  avail  themselves  are  inadequate  can- 
not, in  the  present  state  of  the  law,  be 
supported  unless  it  is  assumed,  in  de- 
spite of  logic  and  analogy,  that  such  per- 
sons are  entitled  to  more  favorable  treat- 
ment than  those  who  enter  into  other 
kinds  of  prohibited  contracts.  No 
grounds  upon  which  such  a  distinction 
can  be  predicated  have  ever  been  sug- 
gested, and,  if  it  is  conceded  to  be  unten- 
able, the  conclusion  seems  unavoidable 
that  his  argument  in  this  point  of  view 
was  unsound.  The  doctrine  which  he 
criticized  simply  declares  that  the  reme- 
dies open  to  the  former  class  of  persons 
are  of  precisely  the  same  nature  and  ex- 
tent as  those  open  to  the  latter.  In  those 
cases  in  which  the  ultra  vires  transaction 
involves  the  occupation  and  use  of  prop- 
erty or  the  performance  of  services,  an 
action  on  a  quantum  meruit  or  a  quantum 
valebat  may  reasonably  be  regarded  as 
affording  redress  as  complete  as  justice 
demands.    In  nearly  all,  if  not  all,  the 


iBissell  V.  Michigan  S.  &  N.  I.  R.  Cos. 
(1860)  22  N.  Y.  258,  where  the  plaintiff 
claimed  damages  in  respect  of  an  injury 
received  while  he  was  traveling  in  a  train 
the  operation  of  which  over  the  line  on 
which  the  accident  occurred  was  ultra  vires 
of  the  defendant. 

s  The  following  passage  shows  the  posi- 
tion of  the  learned  judge  in  this  point  of 
view:  "I  answer,  further,  that  while  in 
many  cases  the  remedy  of  a  suit  in  dis- 
aiiirmance  of  the  agreement,  and  to  recover 
back  the  consideration,  will  be  suflicient  to 
prevent  wrong,  in  many  others  it  will  be 
entirely  worthless.  All  collateral  securities 
must  fall  to 'the  ground  with  the  principal 
contract,  and  all  its  consequences  and  re- 
sults. The  present  case  will  afford  the  best 
illustration.  The  defendants,  in  considera- 
tion of  a  trifling  sum  received  from  the 
plaintiff  for  fare,  agreed  to  perform  the 
service  of  carrying  him  in  their  cars,  per- 
haps some  200  miles.  By  the  negligent  per- 
formance of  that  agreement,  they  inflicted 
on  him  injuries  for  which  a  jury  has  said 
the  proper  compensation  was  $2,500.  This 
L.R.A.1917A. 


being  the  measure  of  damages  for  the 
breach  of  the  contract,  the  absurdity,  not 
less  than  the  injustice,  of  confining  him  to 
the  remedy  of  disaffirmance  because  the 
agreement  was  ultra  vires,  must  be  quite 
apparent." 

^  It  should  be  observed  that  the  authori- 
ties are  not  agreed  concerning  the  question 
whether  an  action  can  be  maintained 
against  a  corporation  in  respect  of  a  tort 
committed  by  a  servant  while  it  was  en- 
gaged in  an  ultra  vires  business  or  under- 
taking. See  Labatt,  Mast.  &  S.  §§  2243, 
2243a.  But,  for  the  purposes  of  the  present 
discussion,  this  difference  of  opinion  is  not 
conclusive.  So  far  as  regards  jurisdictions 
in  which  the  right  of  recovery  has  been 
recognized,  there  is  clearly  no  gi'ound  upon 
which  the  objection  of  inadequacy  of  reme- 
dies can  be  based.  On  the  other  hand»  the 
courts  which  have  not  yet  explicitly  de- 
clared their  opinion  upon  the  point  would, 
in  view  of  the  conflict  of  precedents,  be 
justified  in  afilrming  the  existence  of  the 
right. 
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remaining  classes  of  cases,  the  essential 
element  is  a  transfer  of  money  or  other 
tangible  property,  and  in  these  the  re- 
quirements of  justice  would  seem  to  be 
fully  satisfied,  by  the  concession  of  the 
remedial  rights  discussed  in  §§  12-15^ 
infra.  It  is  difficult  to  concede  that  a 
party  who  is  entitled  to  maintain,  in 
disaffirmance  of  the  invalid  contract,  an 
action  which  will  enable  him  to  recover 
whatever  he  has  transferred  in  pursu- 
ance of  it,  or  the  pecuniary  equivalent 
thereof,  has  any  real  grievance.  In  Eng- 
land, it  is  true,  the  recent  case  which  has 
established  the  doctrine  that  an  ultra 
vires  loan  cannot  be  recovered  in  an  ac- 
tion for  money  had  and  received  (see 
§  4,  infra)  has  in  one  important  respect 
rendered  the  scope  of  independent  reme- 
dial rights  narrower  than  it  is  in  the 
American  states.  From  the  very  broad 
language  used  by  Lord  Haldane  it  would 
seem  to  be  a  permissible  if  not  necessary 
inference  that  the  lender  is  in  that  coun- 
try precluded  from  enforcing  restitution 
of  the  loan  even  by  means  of  an  equi- 
table suit  for  an  accounting.  That  such 
enforcement  is  feasible  whenever  the 
money  can  be  identified  so  as  to  be  made 
the  subject  of  a  "tracing  order"  is  fully 
settled.    See  §  5,  infra. 

It  is  submitted,  therefore,  that,  so  far 
as  the  American  states  are  concerned, 
there  is  little,  if  any,  foundation  for 
the  theory  that  the  doctrine  of  estoppel 
is  justified  by  the  consideration  that  the 
remedies  afforded  by  actions  in  disaf- 
firmance of  the  contract  are  inadequate. 
It  may  even  be  contended  that  in  some 
instances — as  where  the  judgment  will 
injuriously  affect  the  rights  of  innocent 
shareholders — such  remedies,  so  far 
from  being  inadequate,  will  give  the 
plaintiff  more  than  he  is  entitled  to 
upon  broad  principles  of  justice.  (See 
the  remarks  made  concerning  the  fourth 
of  the  objections  to  the  doctrine  of  es- 
toppel which  are  discussed  in  §  65  of 
the  note  to  Creditors'  Claim  &  Adjust- 
ment Co.  V,  Northwest  Loan  &  T.  Co. 
ante,  737).  This  is  an  aspect  of  the 
matter  which  has  escaped  the  no- 
tice even  of  the  courts  by  which  the 
possibility  that  such  shareholders  may 
be  prejudiced  by  the  operation  of  the 
doctrine  of  estoppel  has  been  speci- 
fied as  one  of  the  reasons  for  con- 
demning that  doctrine.  But  the  fact  that 
there  are  certain  classes  of  cases  in 
which  the  allowance  of  the  right  of  main- 
taining an  action  in  disaffirmance  of  the 
contract  may  produce  the  anomalous  con- 
sequence that  one  who  is  a  party  to  it, 

and  as  such  a  participant  in  the  violation 
L.R.A.1917A. 


of  a  statute,  will  be  benefited  at  the  ex- 
pense of  one  who  is  entirely  free  from 
blame,  lends  additional  support  to  the 
suggestion  advanced  in  §  66  of  the  note 
just  referred  to,  that  claims  arising 
out  of  ultra  vires  transactions  should 
always  be  settled  by  courts  of  equi- 
ty. It  is  only  by  means  of  the  broad 
principles  and  flexible  procedure  of 
such  tribunals  that  the  interests  of 
shareholders  and  all  other  persons  who 
are  interested  in  the  financial  welfare  of 
the  corporation  can  be  satisfactorily  ad- 
justed. 

II.  English  authorities  reviewed, 

3.  Action  on  a  quantum  meruit. 

That  a  party  to  an  ultra  vires  eon- 
tract  for  the  performance  of  services 
is  entitled  to  maintain  a  direct  action  on 
a  quantum  meruit  is  perhaps  a  pernus- 
sible  deduction  from  a  decision  of  the 
Privy  Council,  which  in  a  judgment  set- 
ting &side  an  unauthorized  contract  for 
construction  work  on  a  railway,  allowed 
the  contractor  the  value  of  the  work 
actually  done  by  him.^  But  as  the  court 
was  dealing  with  an  equitable  suit  for 
affirmative  relief,  the  precise  signifi- 
cance of  the  CAse  in  this  regard  is  ob- 
viously a  matter  of  uncertainty.  See  § 
21  of  the  former  of  the  two  monographs 
specified  at  the  commencement  of  §  1, 
ante. 

4.  Action  for  money  had  and  received. 

In  the  important  case  the  facts  of 
which  are  stated  in  §  6,  infra,  one  of  the 
questions  considered  was  whether,  in  the 
words  of  Lord  Haldane,  an  action  for 
money  had  and  received  would  have  lain 
against  a  building  society  which  was 
being  wound  up,  "on  the  footing  that 
although  its  conduct  in  receiving  the  de- 
positors' money  was  ultra  vires,  it  had 
become  improperly,  as  between  itself  and 
the  depositors,  enriched  thereby,  so  that 
the  amount  received  was  money  held  to 
the  depositors'  use,  and  recoverable  as  a 
debt,  independently  of  any  right  to  trace 
and  follow."  In  the  court  of  appeal, 
Cozens-Hardy,  M.  R.,  expressed  the  opin- 
ion that  to  allow  an  action  for  money 
had  and  received  "would  'destroy  the 
whole  doctrine  as  to  ultra  vires  borrow- 
ing," and  that  the  court  was  "bound  by 
the  decisions  which  have  negatived  the 
existence  of  any  legal  or  equitable  debt, 
and  have  directed  a  division  of  the  assets 

1  Great  North-West  C.  R.  Co.  v.  Chnrle- 
boia  [1890]  A.  C.  (Eng.)  114,  68  L.  J.  P.  C. 
N.  S.  25,  79  L.  T.  N.  S.  35,  reversing  (1895) 
26  Can.  S.  O.  221. 
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inconsistent  with  the  contention  now 
raised.''  ^  By  the  House  of  Lords  it  was 
held  that  no  sneh  action  could  be  main- 
tained.' The  rationale  of  this  doctrine 
was  thus  explained  by  Lord  ELaldane: 
''If  it  be  outside  the  power  of  a  statutory 
society  to  enter  into  the  relation  of  debt- 
or and  creditor  in  a  particular  transac- 
tion, the  only  possible  remedy  for  the 
person  who  has  paid  the  money  would  on 
principle  appear  to  be  one  in  r^n,  and 
not  in  personam,  a  claim  to  follow  and 
recover  specifically  any  money  which 
could  be  earmarked  as  never  having 
ceased  to  be  his  property.  To  hold  that 
a  remedy  will  lie  in  personam  against  a 
statutory  society,  which,  by  h3rpothesi8| 
cannot  in  the  case  in  question  have  be- 
come a  debtor  or  entered  into  any  con- 
tract for  repayment,  is  to  strike  at  the 
root  of  the  doctrine  of  ultra  vires  as 
established  in  the  jurisprudence  of  this 
country.  That  doctrine  belongs  to  sub- 
stantive law  and  is  the  outcome  of  stat- 
ute, and  cannot  be  made  different  by  any 
choice  of  form  in  procedure.  It  is,  there- 
fore, binding  both  at  law  and  in  equity. 
In  the  jurisprudence  of  England  the  doc- 
trine of  ultra  vires  must  now  be  treated 
as  established  in  a  stringent  form  by 
acts  of  the  legislature  and  decisions  of 
great  authority  which  have  interpreted 
these  acts.  This  is  a  principle  which  it 
appears  to  me  must  to-day  be  taken  as  a 
governing  one,  not  only  at  law,  but  in 
equity.  I  think  it  excludes  from  the  law 
of  England  any  claim  in  personam  based 
even  on  the  circumstance  that  the  de- 
fendant has  been  improperly  enriched  at 
the  expense  of  the  plaintiff  by  a  transac- 


tion which  is  ultra  vires.  .  .  .  My 
Lords,  notwithstanding  the  wide  scope  of 
the  remedy  so  described,  I  think  that  it 
must  be  taken  to  have  been  given  only, 
as  I  have  already  said,  where  the  law 
could  consistently  impute  to  the  defend- 
ant at  least  the  fiction  of  a  promise. 
And  it  appears  to  me  that,  as  matter  of 
principle,  the  law  of  England  cannot 
now,  consistently  with  the  interpretation 
which  the  courts  have  placed  on  the 
statutes  which  determine  the  capacity  of 
statutory  societies,  impute  the  fiction  of 
such  a  promise  where  it  would  have  been 
ultra  vires  to  give  it.  The  fiction  be- 
comes, in  other  words,  inapplicable  where 
substantive  law,  as  distinguished  from 
that  of  procedure,  makes  the  defendant 
incapable  of  undertaking  contractual  lia- 
bility. For  to  impute  a  fictitious  promise 
is  simply  to  presume  the  existence  of  a 
state  of  facts,  and  the  presumption  can 
give  rise  to  no  higher  right  than  would 
result  if  the  facts  were  actual."  Lord 
Parker  stated  his  views  as  follows:  It 
has  been  settled  by  earlier  cases,'  "that 
an  ultra  vires  borrowing  by  persons  af- 
fecting to  act  on  behalf  of  a  company 
or  other  statutory  association  does  not 
give  rise  to  any  indebtedness  either  at 
law  or  in  equity  on  the  part  of  such 
company  or  association.  It  is  not,  there- 
fore, open  to  the  House  to  hold  that  in 
such  a  case  the  lender  has  an  action 
against  the  company  or  association  for 
money  had  and  received.  To  do  so  would 
in  effect  validate  the  transaction  so  far 
as  it  embodied  a  contract  te  repay  the 
money  lent.  The  implied  promise  on 
which  the  action  for  money  had  and  re- 


iRe  Birkbeck  Permanent  Benefit  Bklg. 
Soc.  [1912]  2  Ch.  (Sng.)  208.  See  alio  the 
following  remarkfl  of  Buckley,  L.  J.,  at  p. 
233  [i.  e.,  that  such  an  action  ean  be  main- 
tained]: 'If  the  proposition  is  true,  nu- 
merous cases  which  bind  this  court  must 
have  been  decided  by  judges  of  the  greatest 
eminence  in  forgetful ness  or  ignorance  of 
that  which  would  have  been  a  complete  jiis- 
tification  of  a  claim  which  failed.  If  the 
proposition  be  true,  it  is  immaterial  wheth- 
er the  borrower  had  or  had  not  power  to 
borrow;  it  would  have  been  unnecessary  to 
determine  that  there  resulted  no  legal  or 
equitable  debt,  and  those  authorities  by 
which  the  lender  was  remitted  to  a  claim  to 
subrogation  or  a  claim  to  a  tracing  judg- 
ment were  idly  decided,  for  he  might  have 
come  for  a  larger  remedy  by  way  of  action 
for  money  had  and  received."  Fletcher  Moul- 
ton,  L.  J.  (dissenting),  was  of  opinion  that 
the  principle  whicli  the  authorities  had  laid 
down  carried  with  it  the  consequence  that 
the  court  would  not,  even  in  the  case  of 
an  ultra  vires  transaction  which  could  give 
rise  to  no  debt,  as  between  the  parties  to 
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the  transaction,  permit  the  one  who  had 
wrongfully  received  the  money  to  keep  it 
merely  because  he  was  in  possession  of  it. 
He  thought  that,  as  the  money  must  be 
taken  to  have  been  received  by  the  misrep- 
resentation cr  carelessness  of  its  agents, 
the  society  could  not  keep  it  as  against  the 
depositors. 

s  Sinclair  v.  Brougham  [1914]  A.  C. 
(Sng.)  398. 

SThe  authorities  cited  were  Re  National 
Permanent  Benefit  Bldg.  Soc.  (1869)  L.  R. 
5  Ch.  (Eng.)  309,  22  L.  T.  N.  S.  284,  18 
Week.  Rep.  388,  34  J.  P.  341;  Blackburn 
Bldg.  Soc.  v.  Cunliffe  (1882)  L.  R.  22  Ch. 
Div.  (Eng.)  61,  52  L.  J.  Ch.  N.  S.  92,  48  L. 
T.  N.  S.  83,  31  Week.  Rep.  98,  affirmed  in 
(1884)  L.  R.  9App.  Cas.  867,  54  L.  J.  Ch.  N. 
S.  376,  62  L.  T.  N.  6.  225,  33  Week.  Rep. 
309,  and  Wenlock  v.  River  Dee  Co.  (1883) 
L.  R.  10  App.  Cas.  (Sng.)  354,  54  L.  J.  Q. 
B.  N.  S.  577,  53  L.  T.  N.  S.  62,  49  J.  P.  773. 
See  §  20,  of  the  note  to  Creditors'  Claim  ft 
Adjustment  Co.  v.  Northwest  Loan  ft  T.  Co. 
ante,  737. 
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ceived  is  based  would  be  precisely  that 
promise  whieh  the  company  or  associa- 
tion could  not  lawfully  make/' 

That  the  House  of  Lords  did  not  in- 
tend to  go  further  than  to  declare  that 
an  action  for  money  had  and  received 
does  not  lie  in  respect  of  money  of  which 
possession  was  acquired  under  an  ultra 
vires  contract  of  borrowing  is  shown  by 
the  comments  made  upon  two  earlier 
cases,'  and  by  the  explicit  statement 
of  Lord  Parker,  who,  after  having  re- 
ferred to  certain  decisions,  said  that 
there  seemed  to  be  nothing  in  them 
"which  would  bind  the  House,  if  they 
were  considering  whether  an  action 
would  lie  in  law  or  in  equity  to  recover 
money  paid  under  any  ultra  vires  con- 
tract which  was  not  a  contract  of  bor- 


rowing; for  example,  money  paid  to  a 
company  or  association  for  the  purchase 
of  land  whieh  the  company  had  no  power 
to  sell  and  the  sale  of  which  was  there- 
fore void,  or  money  paid  to  the  company 
or  association  by  way  of  subscription  for 
shares  which  it  had  no  power  to  issue. 
In  such  cases  the  implied  promise  on 
which  the  action  for  money  had  and 
received  depends  would  form  no  part  of, 
but  would  be  merely  collateral  to,  the 
ultra  vires  contract."^ 

In  a  case  involving  an  ultra  vires  con- 
tract of  borrowing,  one  of  the  principles 
with  reference  to  which  the  rights  of  the 
parties  were  determined  was,  that  money 
paid  on  an  "illegal  contract  cannot  be 
recovered."^  In  this  instance  the  ex- 
pressions   "ultra    vires"    and    "illegal" 


SLord  Haldane  said:  "Two  authorities 
were  cited  in  support  of  the  argument  that 
such  an  action  could  have  been  brought 
successfully.  One  of  these  was  a  judgment 
of  Sir  William  Page  Wood,  V.  C,  in  the 
case  of  Re  Phcenix  Life  Assur.  Co.  (1862) 
2  Johns.  &  H.  (Eng.)  441,  31  L.  J.  Ch.  N. 
S.  749,  9  Jur.  N.  S.  15,  7  L.  T.  N.  S.  191, 
10  Week.  Rep.  816.  The  other  was  a  de- 
cision of  the  court  of  appeal  in  Ireland 
which  followed  his  judgment  in  Flood  v. 
Irish  Provident  Assur.  Co.  (1912)  46  Ir.  L. 
T.  214,  [1912J  2  Ch.  597,  note,  107  L.  T. 
N.  S.  540,  note.  In  these  cases  the  principle 
of  tracing  was  not  relied  on,  but  it  was 
apparently  held  that  the  amount  of  certain 
premiums  which  had  been  paid  in  respect 
of  policies,  the  issue  of  which  was  ultra 
vires,  could  be  recovered  as  money  had  and 
leceived.  My  Lords,  if  these  decisions  had 
related  to  the  recovery  of  borrowed  money, 
I  should  find  it  dillicult  to  reconcile  them 
with  principle.  ...  I  am  accordingly 
of  opinion  that  while  the  decisions  of  Sir 
William  Page  Wood  and  of  the  Irish  court 
of  appeal  to  which  I  have  referred  may 
possibly,  notwithstanding  that  the  issue  of 
the  policies  was  ultra  vires,  be  supported 
on  the  ground  that  they  related  merely  to 
the  failure  of  consideration  for  the  premi- 
ums paid  (a  question  on  which  it  is  unneces- 
sary for  me  to  express  any  opinion),  they 
cannot  be  invoked  as  authorities  for  the 
proposition  that  an  action  for  money  had 
and  received  would  have  lain  in  a  case  of 
borrowing  ultra  vires." 

The  learned  judge  did  not  allude  to  Ernest 
V.  Croysdill  (I860)  2  De  G.  F.  &  J.  (Eng.) 
175,  29  L.  J.  Ch.  N.  S.  680,  6  Jur.  N.  S. 
740,  2  L.  T.  N.  S.  616,  8  Week.  Rep.  736, 
where  the  right  of  one  company  to  recover 
certain  money  lent  to  anothor  for  the  pur- 
pose of  being'  deposited  under  an  ultra  vires 
contract  for  the  purchase  of  certain  proper- 
ty, and  subsequently  recovered  in  an  action 
brought  against  the  vendor  on  the  ground 
that  the  contract  was  ultra  vires,  was  af- 
firmed on  the  ground  that  the  one  company 
had  no  power  to  make  the  loan  and  the 
other  had  no  power  t-o  accept  it,  that  the 
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transaction  was  therefore  a  breach  of  tnist 
as  regards  the  shareholders  of  the  lending 
company;  and  that  the  borrowing  company 
had,  through  their  directors  and  their  fi- 
nance committee,  notice  that  it  was  so. 
This  decision  seems  to  be  essentially  in- 
consistent with  the  rule  laid  down  by  Lord 
Haldane,  unless  it  is  to  be  regarded*  aa  an 
instance  of  a  "tracing  judgment."  See  §  5. 
infra.  In  Walmsley  v.  Rent  Guarantee  Co. 
(1881)  29  Grant,  Ch.  U.  C.  484,  it  was  one 
of  the  authorities  cited  for  a  ruling  that 
the  plaintiff  was  entitled  to  recover  money 
which  the  defendant  company  had,  in  ex- 
cess of  its  powers,  received  on  deposit. 

4  In  Cree  v.  Somervail  (1879)  L.  R,  4  App. 
Cas.  (Eng.)  648,  41  L.  T.  N.  S.  363,  28 
Week.  Rep.  34,  it  was  remarked,  arguendo, 
by  Lord  Blackburn,  that,  if  the  object  of 
the  action  had  been  to  get  back  money  paid 
by  the  company  in  question  under  an  ultra 
vires  contract  for  the  purchase  of  its  own 
shares,  the  respondent  ''would  have  had  to 
refund  it,  or  to  defend  themselves  from  that 
claim  as  they  best  might.'' 

In  another  case,  it  was  held  that  a  share- 
holder of  a  company  which  had  entered  into 
an  ultra  vires  contract  for  the  purchase  of 
property  was  entitled  to  maintain  a  bill 
for  the  recovery  of  a  sum  of  money  which 
had  been  paid  on  deposit.  Bryson  v.  War- 
wick &  B.  Canal  Co.  (1863)  1  Smale  &  G. 
(Sftg.)  447.  This  decree  was  affirmed  by 
the  court  of  appeal.  See  Ernest  v.  Crovs- 
dUl  (1860)  2  DeG.  F.  <St  J.  (Eng.)  194,  29  L. 
J.  Ch.  N.  S.  680,  6  Jur.  N.  S.  740,  2  L.  T. 
N.  S.  616,  8  Week.  Rep.  736. 

In  Flood  V.  Irish  Provident  Assur.  Co. 
(1912)  46  Ir.  L.  T.  214,  [1912]  2  Ch.  597, 
note,  107  L.  T.  N.  S.  540,  note,  it  was 
held  that  premiimus  paid  by  policy  holders 
on  void  contracts  of  insurance  must  be  re- 
paid on  the  ground  of  a  total  failure  of 
consideration.  See  comments  on  this  case 
in  note,  3,  supra. 

ft  Cotton,  L.  J.,  in  the  judgment  delivered 
for  the  court  in  Blackburn  &  D.  Benefit 
Bldg.  Soc  V.  Cunliffe  (1885)  L.  R.  29  Ch. 
Div.  (Eng.)  909,  54  Ia  J.  Ch.  N.  S.  1091, 
53  L.  T.  N.  S.   741. 
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were  obvioiisly  treated  as  synonymous; 
and,  although  the  decision  itself  was 
oyermled  by  the  House  of  Lords  in  the 
case  cited  under  the  preceding  para- 
graph, nothing  was  said  by  any  member 
of  that  tribunal  which  indicates  that, 
for  the  purpose  of  the  application  of  the 
principle,  there  is  a  distinction  between 
the  terms.  Furthermore,  it  is  evident 
that  the  result  of  that  case  is  to  render 
the  distinction  of  no  material  importance 
in  the  present  connection,  even  if  it  be  a 
proper  one  in  some  points  of  view.  See 
§  16  of  the  note  to  Creditors'  Claim  & 
Adjustment  Go.  v.  Northwest  Loan  &  T. 
Co.  ante,  737.*  Under  these  circumstances 
it  seems  scarcely  possible  to  accept  as 
correct — at  all  events  in  so  far  as  it  de- 
pends upon  the  theory  of  a  distinction 
between  ''ultra  vires"  and  "illegal*'  con- 
tracts— ^a  recent  decision  of  a  divisional 
court  to  the  effect  that  the  liquidator  of 
the  society  whose  affairs  were  under  con- 
sideration in  the  House  of  Lords  case 
was  entitled  to  recover  a  sum  of  money 
which  the  directors  had  lent  to  the  de- 
fendant by  way  of  overdraft,  while  it 
was  carrying  on  the  ultra  vires  business 
of  banking.^  Ridley,  J.,  relied  upon  the 
statement  of  Buckley,  L.  J.,  that  ''a 
transaction  which  is  illegal  is  forbidden 
by  law;  a  transaction  which  is  ultraf 
vires  is  precluded  by  the  incompetence 
of  the  action."  •  But  it  is  submitted  that, 
in  the  judgment  in  which  these  words 
are  found,  there  is  nothing  to  show  that 
the  difference  which  the  learned  judge 
thus  predicated  was  regarded  by  him  as 
involving  the  consequences  here  deduced 
from  it. 

From  the  foregoing  remarks  it  is  ob- 
vious that,  so  far  as  regards  the  avail- 
ability of  the  remedy  now  under  dis- 


cussion in  cases  where  the  money  sued 
for  was  lent  to  the  corporation  under  an 
ultra  vires  contract,  the  law  as  now  set- 
tled in  England  is  different  from  that 
adopted  by  the  American  courts.  See  § 
12,  infra.  But  the  English  reports  do 
not  contain  any  decisions  or  data  which 
indicate  the  existence  of  antagonistic 
views  in  respect  of  unauthorized  con- 
tracts of  any  other  description. 

5.  Reclamation  of  the  apeciflc  property 

involved. 

One  of  the  propositions  which,  in  a 
recent  ease,  Buckley,  L.  J.,  declared  to 
be  now  established  with  regard  to  ultra 
vires  contracts  of  borrowing,  was  this: 
'If  the  lender  can  identify  his  money 
or  the  investment  of  his  money  in  the 
hands  of  the  borrower,  he  can  call  for 
its  return.  In  such  ease  he  is  entitled 
to  what  is  commonly  called  a  tracing 
judgment."  ^  This  doctrine  was  also  af- 
firmed by  the  House  of  Lords.'  Its  scope 
and  rationale  were  thus  stated  by  Lord 
Parker:  "It  appears  to  be  also  well 
settled  that  the  lender  in  an  ultra  vires 
loan  transaction  has  a  right  to  what  is 
known  as  a  tracing  order.  A  company 
or  other  statutory  association  cannot  by 
itself  or  through  an  agent  be  party  to  an 
ultra  vires  act.  If  its  directors  or  agents 
affecting  to  act  on  its  behalf  borrow 
money  which  it  has  no  power  to  borrow, 
the  money  borrowed  is  in  their  hands  the 
property  of  the  lender.  At  law,  there- 
fore, the  lender  can  recover  the  money, 
so  long  as  he  can  identify  it,  and  even  if 
it  has  been  employed  in  purchasing  prop- 
erty,  there  may  be  cases  in  which,  by 
ratifying  the  action  of  those  who  have 
so  employed  it,  he  may  recover  the  prop- 
erty purchased.    Equity,  however,  treat- 


<The  language  used  by  the  members  of 
the  House  of  Lords  apparently  destroys  the 
authority  of  the  following  remarks  made  by 
Vaughan,  Williams,  L.  J.,  in  Re  Wrexham, 
Mold  &  Connah's  Quay  R.  Co.  [1899]  1  Ch. 
<£ng.)  456.  "If  the  ultra  vires  loan  is  to 
be  treated  as  an  illegal  prohibited  transac- 
tion, as  distinguished  from  a  contract  into 
which  the  company  have  no  capacity  to 
enter,  there  is  no  action  at  law  or  in  equity 
by  which  the  lender  can  recover  back  mon- 
eys which  he  has  paid  over  in  pursuance 
of  the  illegal  contract.  If,  on  the  other 
hand,  the  ultra  vires  loan  is  to  be  treated 
merely  as  something  ultra  vires,  and  not 
as  an  illegal  transaction,  there  is  no  reason 
why  the  lender  should  not  recover  the 
money  thus  paid  from  the  company,  as 
money  received  to  the  use  of  the  lender, 
by  reaeon  of  the  failure  of  consideration 
arising  out  of  the  incapacity  of  the  com- 
pany to  borrow,  provided  always  that  the 
dealing  by  the  company  with  the  money 
L.R.A.1917A. 


has  not  been  such  as  to  i^hew,  notwith- 
standing the  form  of  action  adopted,  the 
money  has  really  been  so  dealt  with  by 
the  company  as  that,  in  the  interval  be- 
tween the  lending  of  the  money  and  the 
bringing  of  the  action,  the  company  has 
increased  its  borrowing  obligations  beyond 
its  borrowing  powers." 

7  Brougham  v.  Dwyer  (1913)  29  Times 
L.  R.  (Eng.)  234,  108  L.  T.  N.  S.  604. 

SRe  Birkbeck  Permanent  Benefit  Bld^. 
Soc.  [1912]  2  Ch.  (Eng.)  183,  81  L.  J.  Ch. 
N.  S.  769,  106  L.  T.  N.  S.  968,  28  Times  L. 
R.  461. 

IRe  Birkbeck  Permanent  Benefit  Bldg. 
Soc.  (Eng.)  supra.  See  also  the  statement 
of  Cozena-TIardy,  M.  R.,  that,  **if  the  per- 
sons who  have  purported  to  lend  to  the 
society  can  follow  the  money  into  particu- 
lar investments,  what  is  known  as  a  tracing 
judgment  may  be  obtained.'' 

s  Sinclair  v.  Brougham  [1914]  A.  0. 
(Eng.)  938. 
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ed  the  matter  from  a  different  standpoint. 
It  considered  that  the  relationship  be- 
tween the  directors  or  agents  and  the 
lender  was  a  fiduciary  relationship,  and 
that  the  money  in  their  hands  was,  for 
all  practical  purposes,  trust  money. 
Starting  from  a  personal  equity,  based 
on  the  consideration  that  it  would  be  un- 
conscionable for  anyone  who  could  not 
plead  purchase  for  value,  without  notice, 
to  retain  an  advantage  derived  from  the 
misapplication  of  trust  money,  it  ended, 
as  was  so  often  the  case,  in  creating  what 
were  in  effect  rights  of  property,  though 
not  recognized  as  such  by  the  common 


law."  It  was  held,  however,  that,  under 
the  circumstances,  the  lenders  were  not 
entitled  to  relief  upon  this  footing.  See 
next  section. 

O.  Adjtistntent  of  competing  claims  in 
winding-up  proceedings. 

The  extent  of  the  right  of  persons  from 
whom  a  company  has  borrowed  money  in 
excess  of  its  powers  to  share  in  the  dis- 
tribution of  its  assets  in  winding-up  pro- 
ceedings has  been  lately  considered  by 
the  court  of  appeals  and  the  House  of 
Lords.^ 

In  a  ease  where  three  oompanies,  eaeh 


1  In  Re  Birkbeck  Permanent  Benefit  BIdg. 
See.  [1912;  C.  A.]  2  Ch.  (Eng.)  183,  81  L. 
J.  Ch.  N.  S.  769,  106  L.  T.  N.  S.  968,  28 
Times  L.  R.  451;  judgment  modified  in  Sin- 
clair v.  Brougham  [1914]  A.  C.  (Eng.)  398, 
83  L.  J.  Ch.  N.  S.  465,  111  L.  T.  N.  S.  1,  30 
Times  L.  R.  315,  58  Sol.  Jo.  302.  The  ob- 
ject of  the  society,  according  to  its  certi- 
fied rules,  was  to  enable  the  members  to 
raise  a  fund  out  of  which  they  might  be 
individually  enabled  to  buy  or  build  houses. 
There  were  two  classes  of  shareholders, — 
those  to  whom  loans  were  granted  and  those 
who  were  mere  investors.  Under  an  amend- 
ing rule  the  investing  shares  were  divided 
into  two  olasses,  ^'A''  shares  and  "B"  shares, 
differing  mainly  in  this  respect,  and  the  "A" 
shares  matured  and  were  to  be  paid  oflf 
after  a  certain  period,  while  the  *'B"  shares 
were  permanent.  The  shareholder  could, 
however,  in  either  case,  give  notice  and 
withdraw  the  amount  of  his  share.  During 
the  earlier  period  of  the  society's  existence 
the  funds,  which  were  derived  both  from 
shares  and  from  loans  by  depositors,  were 
laid  out  ill  mortgages  to  members.  Later 
on,  while  the  society  continued  its  business 
as  a  building  society,  it  began  gradually  to 
increase  its  deposits  and  to  do  the  business 
of  a  banker.  Subsequently  it  began  to  call 
itself  the  Birkbeck  Bank,  and  at  the  time 
when  it  was  wound  up  it  had,  while  still 
retaining  its  business  as  a  building  society, 
turned  much  the  larger  part  of  its  enter- 
prise into  that  of  a  bank,  thus  exceeding  its 
powers.  An  order  having  been  made  for 
the  winding  up  of  the  Society,  Neville,  J., 
ordered  the  assets  to  be  applied,  firstly,  in 
payment  of  costs;  secondly  (by  general  con- 
sent), in  paying  debts  properly  incurred  to 
outside  creditors;  thirdly,  in  paying  the 
unadvanced  members  or  shareholders 
the  amounts  due  to  them  in  respect  to  the 
subscription  paid  on  their  shares,  including 
any  bonus  and  interest  to  which  they  were 
entitled  by  the  rules;  and,  fourthly,  in 
distribution  of  the  balance  among  the  cus- 
tomers of  the  society  on  deposit  or  current 
account  in  proportion  to  the  amount  stand- 
ing to  their  credit  in  the  books.  The  ma- 
jority in  the  court  of  appeal  (the  Master 
of  the  Rolls  and  Buckley,  L.  J., — Fletcher 
Moulton,  L.  J.,  dissenting)  took  the  same 
view.  The  ratio  decidendi  was  that  the 
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contracts  between  the  depositors  and  the 
society  with  respect  to  its  banking  business 
were  void,  and  consequently  that,  unless 
money  deposited  was  shown  to  have  been 
applied  in  the  payment  of  legitimate  debts, 
so  that  the  doctrine  discussed  in  §§  22  and 
23  of  the  note  to  Creditors'  Claim  &  Adjust- 
ment Co.  V.  Northwest  Loan  &  T.  Co.  ante, 
737,  could  be  invoked,  or  the  depositors 
could  identify  their  money  as  earmarked  so 
that  they  could  follow  it  under  a  tracing 
judgment,  their  only  right  was  to  an  order 
such  as  was  made  in  the  case  of  Re  Guardian 
Permanent  Benefit  Bldg.  Soc.  (1882)  L.  R. 
23  Ch.  Div.  (Eng.)  440,  52  L.  J.  Ch.  N.  S. 
867,  48  L.  T.  N.  S.  134,  32  Week.  Rep.  73, 
which  would  give  them  the  surplus  assct» 
after  payment  of  all  legitimate  debts  and 
of  twenty  shillings  on  the  pound  to  the 
members  or  shareholders.  The  judgment 
was  based  upon  the  theory  that  the  claims 
of  the  depositors  could  not  be  brought  with- 
in either  of  these  excepted  cases.  On  ap- 
peal to  the  House  of  Lords  it  was  urged 
that  the  depositors  were  entitle  to  succeed 
in  recovering  their  deposits,  either  on  the 
footing  of  being  money  had  and  received 
by  the  society  to  their  use,  or  as  being 
money  which  never  truly  formed  part  of 
the  assets,  and  which  could  now  be  follow*ed 
in  the  hands  of  the  society's  agents  and  the 
liquidator.  But  this  contention  was  re- 
jected. The  judgment  of  Neville,  J.,  was, 
however,  modified,  in  accordance  with  the 
view  that  the  principle  to  be  adopted  in 
the  distribution  must  be  apportionment  on 
the  footing  that  depreciation  and  loss  were 
to  be  borne  pro  rata.  The  conclusions  of 
Lord  Haldane  were  thus  stated:  "I  think 
that  this  direction  [i.  e.,  to  Neville,  J.J 
should  be  that,  without  disturbing  any- 
thing that  has  up  to  now  been  settled 
or  agreed,  he  should  apportion  the  en- 
tirety of  the  remaining  assets  (in collid- 
ing mortgages  and  loans)  between  the 
depositors  and  the  shareholders  in  propor- 
tion to  the  amounts  paid  by  the  depositors 
and  the  shareholders  respectively.  In  this 
way  I  am  of  opinion  that  the  nearest  ap- 
proach practicable  to  substantial  justice  will 
be  done.  I  think  that  this  is  the  utmost 
extent  to  which,  consistently  with  w^ell- 
established  nrinciples,  a  court  of  justice  can 
go  in  compelling  the  society  to  restore  that 
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«£  whieh  had  power  to  borrow  money  on 
the  security  of  debentures,  issued  joint 
debentures,  by  whieh  the  companiea 
jointly  and  severally  agreed  to  pay  to  the 
holder  the  amount  advanced  by  him^  with 
interest  thereon,  it  was  held  by  the  court 
of  appeal,  in  proceedings  taken  by  the 
official  liquidator  to  have  the  joint  deben- 
tures declared  void,  that,  although  the 


debentures  were  ultra  vires,  so  far  as 
they  purported  in  substance  to  pledge 
the  credit  and  assets  of  each  company 
for  money  not  coming  to  that  company 
alone,  but  to  the  other  companies  also, 
they  should  nevertheless  be  upheld  as 
against  each  company  to  the  extent  to 
which  the  money  borrowed  came  into  the 
coffers  of  the  company.* 


of  which  it  has  become  possessed  through 
its  ultra  vires  transactions.  ...  It 
is  not  the  method  of  distribution  directed 
in  tJie  case  of  Re  Guardian  Permanent 
Benefit  Bldg.  Soc.  (Eng.)  supra,  where 
the  court  of  appeal 'said  that  not  only 
the  directors  of  the  society,  but  the  un- 
4Mlvaniieed  members,  must  be  paid  in  the 
first  instance,  and  the  balance  only  di- 
vided among  the  lenders  from  whom  ad- 
vances had  been  obtained  without  legal 
authority.  But  I  do  not  think  that  the  de- 
eision  there  upon  this  point  can  be  upheld, 
unless  on  the  facts  in  that  case  no  reliable 
Attempt  to  trace  was  held  to  be  possible.  If 
such  presumptions  as  to  the  source  of  the 
■assets  could  have  been  made  as  I  think 
qiust  be  made  in  the  present  case,  the 
method  of  distribution  adopted  would  not 
have  been  justifiable  on  the  assumption  that 
the  principle  I  have  stated  is  the  right  one. 
There  is  much  force  in  the  criticism  of  the 
judgments  in  that  case,  made  by  Fletcher 
Moulton,  L.  J.,  and  by  Buckley,  L.  J.,  in 
the  present  case.  The  reasoning  implied 
in  those  judgments  appears  to  me  to  have 
been  puslied  to  an  extent  which,  unless  care- 
fully qualified,  establishes,  not  its  conclu- 
eion,  but  either  too  much  or  too  little." 
Lord  Parker  said:  "The  ultra  vires  lenders 
and  the  members  are  willing  that  these 
liabilities  and  the  costs  of  the  li<}uidation, 
which  are  in  effect  costs  of  admmistering 
the  fund,  shall  be  first  paid.  If  this  is  done, 
what  is  left  may  be  taken  to  represent  in 
part  the  moneys  of  the  ultra  vires  lenders 
and  in  part  the  moneys  of  the  society 
wrongfully  employed  in  the  business.  The 
equities  of  the  ultra  vires  lenders  and  of 
the  society  are  equal,  and  it  follows  that 
the  remainder  of  the  assets  ought  to  be  di- 
vided between  the  ultra  vires  lenders  and 
the  society  ratably,  according  to  the  capital 
amount  contributed  by  such  lenders  and  the 
society  respectively.  This  mode  of  distri- 
bution gives  effect  to  all  the  equities  of 
the  parties,  and  there  is  in  it  nothing  neces- 
sarily inconsistent  with  the  decision  in 
the  Calvert  Case  (1882)  L.  R.  23  Ch.  Div. 
(Ens.)  ^^^,  ^or  there  the  business  actually 
carried  on  was  intra  vires,  and  thus  be- 
longed to  the  society,  except  in  so  far  as 
the  ultra  vires  lenders  could  establish  any 
equitable  claim.  It  depends  solely  on  the 
fact  that  the  assets  for  distribution  being 
assets  not  of  a  legitimate,  but  an  ultra 
vires  business  are  not  the  assets  of  the 
flociety,  except  in  so  far  as  they  can  sub- 
stantiate some  equity  to  them,  and  that 
such  equity  as  they  have  can  arise  only 
from  an  application  of  the  same  principles 
to  which  the  ultra  vires  lenders  are  them- 
L.R.A.1917A. 


selves  entitled  to  have  recourse."  In  con- 
sequence of  the  modification  of  the  judgment 
of  the  court  of  appeal  by  the  House  of 
Lords,  the  B  class  of  shareholders  were  re- 
quired, upon  the  application  to  the  liquida- 
tor, to  r^ay  four  Bhillingps  in  the  pound. 
See  Re  Birkbeck  Permanent  Benefit  Bldg. 
Soc  [1916]  1  Ch.  (Eng.)  91,  [1914]  W.  N. 
416,  84  L.  J.  Ch.  N.  S.  189,  112  L.  T.  N.  S. 
213,  31  Times  L.  R.  61,  69  Sol.  Jo.  89,  [1916] 
H.  B.  R.  31. 

This  decision  of  the  House  of  Lords 
qualifies  pro  tanto  the  judgment  in  Re 
Guardian  Permanent  Benefit  Bldg.  Soc. 
(1882;  C.  A.)  L.  R.  23  Ch.  Div.  (£ng.) 
440,  62  L.  J.  Ch.  N.  S.  867,  48  L. 
T.  N.  S.  184,  32  Week.  Rep.  73.  Where 
Sir  George  Jessel,  M.  R.  relied  upon  a  *'plain 
principle  of  equity,"  under  which  the  sur* 
plus,  after  giving  20s.  the  pound  to  the 
members  of  the  society,  belonged  to  the 
improper  lenders.  In  the  judgment  which 
he  delivered  in  the  court  of  appeal  in  the 
Birkbeck  Permanent  Benefit  Bldg.  Soc.  Case 
Buckley,  L.  J.,  observed  that  he  was  unabk 
to  say  what  this  "principle"  was,  and  con- 
tinued thus:  "The  moneys  lent,''  said  the 
learned  judge,  "either  are  or  are  not  assets 
of  the  society,  and  the  lenders  either  are  or 
are  not  creditors  or  entitled  in  some  form 
of  action  to  claim  repayment.  If  the 
moneys  are  assets  of  the  society,  and  the 
lenders  are  not  creditors,  then  in  the  liqui- 
dation of  the  society  each  member  is  en- 
titled to  his  proportionate  part  in  the 
distribution  of  the  assets  amongst  the 
members,  and  such  right  is  not  con- 
fined to  208.  in  the  pound  upon  his 
shares.  Further,  if  at  the  time  when  the 
loan  was  made  the  assets  were  sufficient 
only  to  give  the  members  10s.  in  the  pound, 
I  can  see  no  principle  •  upon  which  the 
members  are  to  have  another  lOs.  out  of 
the  moneys  lent,  and  are  not  to  have  their 
share  of  any  surplus  then  remaining.  If 
they  are  to  have  a  further  lOs.  out  of  the 
money  lent,  then  I  see  no  principle  upon 
which  they  are  not  to  have  such  further 
sum  as  is  the  proportionate  share  of  eadi 
member  of  the  total  sum.  If,  on  the  other 
hand,  the  lenders  are  creditors,  then  they 
come  before  the  members,  and  the  members 
can  take  no  part  in  the  assets  until  the 
obligation  towards  the  creditors  has  been 
discharged."  In  the  House  of  Lords,  Lord 
Haidane  expressed  his  agreement  with  these 
remarks. 

*Re     Johnston     Foreign     Patents     Co. 

[1904]    2   Ch.    (Eng.)    234.     Romer,  L.  J., 

said:     "So  far  as  each  company,  through 

the  machinery  of  that  joint  account,  got 

moneys  and  used  them  for  its  own  purposes. 


1034    ANNO.— ULTRA  VIRES— REMEDY  APART  FROM  ACTION  ON  CONTRACT. 


7.  Right  of  lender  to  retain  money  voU 
untarily  repaid  hy  corporation. 

In  one  case  the  court  of  appeal  held 
that  the  liquidator  of  a  building  society 
could  recover  from  the  banker^  money 
paid  to  them  by  the  society  and  applied 
in  discharge  of  the  money  which  they 
had  lent  to  it  by  way  of  overdraft,  and 
so  lent  ultra  vires.^  But  on  the  appeal 
of  a  more  recent  case  to  the  House  of 
Lords,  Lord  Haldane  expressed  the  opin- 
ion that  this  decision  "was  wrong,  under 
the  circumstances  of  the  case,  in  the  ab- 


sence of  proof  by  the  society,  who,  by 
the  fact  of  repayment,  had  made  an  ad- 
mission to  the  contrary  effect,  that  the 
money  advanced  by  the  bankers  had  been 
lost  and  could  not  be  treated  as  repaid. 
The  society  ought,  in  my  opinion,  to  have 
been  regarded,  in  the  absence  of  evi< 
dence  to  this  effect,  as  having  simply 
returned  to  the  bankers  the  latter's  own 
money."'  This  criticism  seems  to  have 
weakened,  if  not  destroyed,  the  author- 
ity of  some  earlier  decisions  besides  the 
one  which  was  expressly  disapproved.* 


that  company^  while  purporting  to  make  it- 
self liable  for  a  larger  sum,  did  at  any 
rate  borrow  the  amount  which  it  got,  and 
made  itself  liable  for  that  amount.  I  agree 
that  the  joint  covenant  was  inoperative, 
and  that  the  joint  account  was,  as  a  piece 
of  machinery,  irregular;  but  still  the  com- 
pany did  intend  to  borrow  money  which 
was  to  come  to  itself.  It  intended  to  bor- 
row money  part  of  which  should  and  did 
come  to  itself,  and  I  think  each  company 
may  be  said  to  have  borrowed  that  part, 
and  the  borrowing  of  it  was  within  its 
powers.  To  that  extent  I  think  there  is  no 
objection  to  holding  the  transaction  valid." 

1  Blackburn  &  D.  Benefit  Bldg.  Soc.  v.  Cun- 
liffe  (1886;  C.  A.)  L.  R.  29  Ch.  Div.  (Eng.) 
})02.  The  gi'ounds  upon  which  the  decision 
was  based  are  shown  by  the  following  ex- 
tract from  the  judgment  delivered  by  Cot- 
ton, L.  J.,  for  the  court:  "It  was  urged 
on  behalf  of  the  appeal  that  the  moneys 
sought  to  be  recovered  were  applied  by 
order  of  the  directors  in  repayment  of  the 
monevs  borrowed  under  a  mistake  of  law 
as  to  their  power  to  borrow,  and  that  no 
one  can  recover  money  so  paid  voluntarily, 
or  money  paid  on  an  illegal  contract.  This 
is  correct  where  the  same  person  who  made 
the  payment,  or  was  party  to  the  contract, 
seeks  to  recover  the  money.  But  here  the 
liquidators  are  suing  on  behalf  of  the  socie- 
ty, and  complain  that  the  directors,  both 
in  borrowing  and  in  directing  the  applica- 
tion of  the  moneys  of  the  society,  acted  in 
excess  of  the  authority  given  to  them;  and 
that  their  acts  do  not  bind  the  society,  and 
that  the  bankers  knew  that  the  directors 
had  no  authority  so  to  deal  with  the  moneys 
of  the  society.  This,  in  our  opinion,  is  cor- 
rect, and  consequently  the  acts  of  the  direc- 
tors were  unauthorized,  and  are  not  to  be 
considered  as  acts  of  the  society,  and  this 
objection  cannot  be  maintained." 

« Sinclair  v.  Brougham  [1914]  A.  C. 
(Eng.)  426. 

8  In  the  case  just  cited.  Lord  Haldane  "en- 
tertained considerable  doubt"  as  to  the  cor- 
rectness of  the  decision  in  Ex_parte  Watson 
(1888)  21  Q.  B.  D.  301.  There  it  was 
held,  on  the  authority  of  the  decision 
of  the  court  of  appeal,  cited  in  note  1, 
supra,  that  a  deposit  note  by  which  a  com- 
pany, after  it  had  acquired  borrowing  pow- 
ers, acknowledged  itself  to  be  indebted  to 
a  person  from  whom  it  had  borrowed  money 
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before  those  powers'  were  conferred,  was 
not  binding  upon  it.  The  theory  adopted 
was  that  a  note  "given  under  such  circum- 
stances can  have  no  greater  validity  than 
the  alleged  debt  for  which  it  is  substituted." 
Wills,  J.,  observed:  "In  this  instance  every 
cardinal  fact  was  equally  within  the  knowl- 
edge of,  and  equally  known  to,  both  of  the 
parties,  and  the  very  object  of  the  transac- 
tion was  that  which  is  its  essential  vice, 
according  to  my  view,  viz.,  that  the  money 
was  borrowed  for  the  purpose  of  repaying 
a  loan  illegally  contracted  and  to  the  pay- 
ment of  which,  as  a  loan,  the  funds  of  the 
society  could  not  be  legally  applied.  If  this 
be  the  true  result  of  the  facts,  it  is  clear 
that  the  contract  belongs  to  a  clads  to  which 
effect  cannot  be  given  by  a  court  of  justice, 
however  innocent  the  parties  may  have  been 
of  any  fraudulent  or  immoral  motive.  They 
intended  to  do  a  thing  which  was  against 
the  law.  It  matters  not  that  they  did  not 
appreciate  the  fact.  The  courts  will  not 
permit  a  bargain  to  stand  which  was  a 
part  of  such  whole."  Both  Cave,  J.,  and 
Wills,  J.,  disagreed  with  the  doctrine  which 
seemed  to  be  reflected  in  a  statement  of 
Wood,  V.  C,  who,  in  Fountaine  v.  Carmar- 
then &  C.  R.  Co.  (1886)  L.  R.  5  £q.  (£ng.) 
324,  22  Eng.  Rul.  Cas.  132,  after  declaring 
that  the  claimant's  debenture  was  void  ab 
initio,  added:  "The  directors  did  not,  as 
they  ought  to  have  done,  put  him  in  a 
proper  position  by  issuing  to  him  a  new 
debenture."  By  Wills,  J.,  it  was  pointed 
out  that,  "if  the  directors  ought  to  have  is- 
sued a  fresh  debenture,  when  the  company 
became  legally  capable  of  borrowing,  in  ex- 
change for  one  which  did  not  bind  the  com- 
pany, they  certainly  would  have  been  at 
liberty  to  pay  the  original  debt  out  of  the 
funds  of  the  company;  and  yet  this  is  ex- 
actly what  the  court  of  appeal  in  the 
Blackburn  &  D.  Benefit  Bldg.  Soc.  v.  Cun- 
liffe  (Eng.)  supra,  held  could  not  be  done." 
Ex  parte  Watson,  was  cited  without  any 
moment  by  Cozens-Hardy,  M.  R.  in  the 
Court  of  Appeal.  See  Re  15irkbeck  Perma- 
nent Benefit  Bldg.  Soc.  [1912;  C.  A.]  2  Ch. 
(Eng.)  203,  81  L.  J.  Ch.  N.  S.  769,  106 
L.  T.  N.  S.  968,  28  Times  L.  R.  451. 

In  Re  Bottomgate  Industrial  Soc.  (1892) 
65  L.  T.  N.  S.  (Eng.)  712,  40  Week.  Rep. 
139,  66  J.  P.  216,  it  was  held  by  the  Queen's 
bench  division,  relying  on  Re  Companies 
Acts  (EngO  supra,  that  a  rule  of  a  society. 


ANNO.— ULTRA  VIRES— REMEDY  APART  FROM  ACTION  ON  CONTRACT.   1035 


8,  Action  for  damages. 

It  has  been  held  by  the  House  of  Lords 
that  an  action  for  damages  may  be  main- 
tained by  a  person  who  has  been  led  by 
a  representation  of  a  company  to  engage 
in  a  transaction  with  it  which  it  could 
not  consummate  without  exceeding  its 
powers.* 

///.  Atnerioan  authorities  reviewed, 

O,  Action  on  agreement  implied  from, 
the  circumstances  attending  the  trans- 
action; generally. 

The  broad  theory  which  has  been 
adopted  in  the  United  States  is  that  a 
party  to  an  ultra  vires  contract  is  en- 
titled to  any  description  of  relief  which 
may  be  obtainable  in  an  action  that  is 
not  founded  on  the  contract  itself.*    The 


general  doctrine  of  the  law  of  contracts 
with  reference  to  which  this  remedial 
right  is  predicable  was  thus  formulated 
by  a  text-writer  in  language  which  has 
frequently  been  approved:  "This  dis- 
tinction is  taken  in  the  books;  namely, 
where  the  action  is  in  affirmance  of  an 
illegal  contract,  the  object  of  which  is  to 
enforce  the  performance  of  an  engage- 
ment prohibited  by  law,  clearly  such  an 
action  can  in  no  case  be  maintained ;  but 
where  the  action  proceeds  in  disaffirm- 
ance of  such  a  contract,  and,  instead  of 
endeavouring  to  enforce  it,  presumes  it 
to  be  void  and  seeks  to  prevent  the  de- 
fendant from  retaining  the  benefit  which 
he  derived  from  an  unlawful  act,  there 
it  is  consonant  to  the  spirit  and  policy 
of  the  law  that  the  plaintiff  should  re- 
cover."*   For  the  purposes  of  this  doc- 


making  deposits  previously  received  in  vio- 
lation of  rules  a  charge  upon  the  assets, 
was  invalid,  because  (1)  such  a  rule  pur- 
|»orted  to  secure  a  nonexistent  debt  upon 
the  assets;  (2)  it  was  not  competent  for 
the  society  to  ratify  tlie  invalid  loans,  and 
make  them  a  charge  upon  the  assets;  and 
(3)  the  business  on  which  the  society  em* 
barked  when  it  took  loans  on  deposit  was 
in  reality  a  banking  business  prohibited  by 
the  statute  regulating  such  societies. 

1  Balkis  Consol.  Co.  v.  Tomkinson  [1803] 
A.  C.  (Eng.)  407,  63  L.  J.  Q.  B.  N.  S.  134, 
1  Reports,  178,  69  L.  T.  N.  S.  698,  42  Week. 
Uep.  204,  affirming  (C.  A.)  [1801]  2  Q.  B. 
614.  There  one  P.,  after  having  trans- 
ferred certain  shares  in  the  defendant  com- 
pany to  other  parties,  fraudulently  execut- 
ed a  transfer  of  the  same  shares  for  value 
to  T.,  who  thereupon  received  from  the 
company  a  certificate  under  its  common 
seal,  stating  that  he  was  the  proprietor 
of  the  shares.  The  company  subsequently 
refused  to  register  as  proprietor  a  person 
to  whom  T.  sold  the  shares.  In  order  to 
fulfil  his  contraet  with  the  purchaser,  T.  then 
bought  other  shares  in  the  market  and 
sued  the  company  for  the  price.  Held  that 
the  company  were  estopped  by  their  certifi- 
cate from  denying  that  T.  was  the  proprie- 
tor of  the  shares,  and  that  he  was  entitled 
to  recover  from  the  company  the  damages 
which  he  had  in  fact  sustained  owing  to 
their  refusal  to  register  T.'s  vendee  as  pro- 
prietor. Lord  Herschell  said:  "The  case 
of  AsHbnrv  R.  Carriage  &  Iron  Go.  v.  Riche 
(1875)  L.'R.  7  H.  L.  (Eng.)  663,  44  L.  J. 
Exch.  N.  S.  185,  33  L.  T.  N.  S.  451,  24 
Week.  Hep.  704,  which  was  much  pressed 
upon  your  Lordships  in  the  argument  for 
the  appellants,  appears  to  me  to  have  no 
bearing  on  the  question  at  issue  between 
the  parties  to  this  appeal.  The  argument 
was  put,  as  I  understand,  in  this  way :  The 
company,  it  was  said,  are  only  authorized 
to  isffUP  a  limited  number  of  shares;  and 
to  hold  it  liable  by  estoppel,  as  is  sought  to 
be  done  in  this  case,  to  a  person  who  is  not 
the  proprietor  of  any  of  thoee  shares,  would 
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in  effect  enable  them  to  contract  a  liability 
in  respect  of  shares  beyond  their  authorized 
issue.  I  do  not  think  this  argument  is  a 
sound  one.  A  person  to  whom  the  com- 
pany is  liable  by  estoppel  to  pay  damages 
for  refusing  to  register  his  transfer  does 
not,  by  reason  thereof,  become  a  sharehold- 
er. Indeed,  the  very  title  by  estoppel  im- 
plies that  he  is  not  one.  It  has  never  been 
laid  down  and  is  manifestly  not  the  law 
that  a  company  is  not  authorized  to  employ 
its  fimds  in  paying  damages  for  a  wrong 
done,  and  if  his  right  by  estoppel  is  estab- 
lished, the  company  have  as  much  com- 
mitted a  wrong  by  refusing  to  register  as 
shareholder  the  person  whose  title  they  deny 
as  if  his  title  to  be  registered  had  in  fact 
been  a  good  one."  Lord  Field  said:  "It 
was  argued  that  the  appellants  were  not 
liable  because  as  a  corporation  they  could 
not  exceed  their  powers  by  registering  stock 
which  was  already  registered  in  the  names 
of  other  proprietors;  and  if  this  had  been 
an  application  to  compel  them  to  do  so  or 
to  purchase  other  stock  of  an  equal  amount, 
that  might  have  been  so.  But  this  is  an 
action  to  recover  damages  for  a  wrong  to 
which  no  such  principle  can  apply  any  more 
than  other  breaches  of  contract  or  duty  of 
which  they  might  have  been  guilty. 

1  "It  is  now  very  well  settled  that  a  cor- 
poration cannot  avail  itself  of  the  defense 
of  ultra  vires  when  the  contract  has  been 
in  good  faith  fully  performed  by  the  other 
party,  and  the  corporation  has  had  the  full 
benefit  of  the  performance  and  of  the  con- 
tract. If  an  action  cannot  be  brought  di- 
rectly upon  the  agreement,  either  equity 
will  grant  relief  or  an  action  in  some  other 
form  will  prevail."  Parish  v.  Wheeler 
<1860)  22  N.  T.  404.  This  language,  which 
was  quoted  in  Memphis  &  L.  R.  R.  Co.  v. 
Dow  (1884)  22  Blatchf.  48,  19  Fed.  388,  was 
made  in  a  state  in  which  the  doctrine  of 
estoppel  prevails;  but  it  also  states  with 
substantial  correctness  the  position  of  the 
cow'ts  by  which  that  doctrine  has  been  re- 
jected. 

1 2  Comyn,  Contr.  109.    This  passage  has 
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trine  ultra  vires  contracts,  like  others 
which  are  invalid  merely  for  the  reason 
that  they  are  prohibited,  are  regarded  as 
belonging  to  a  different  category  from 
contracts  which  are  invalid  for  the  rea- 
son that  they  involve  moral  turpitude.* 
The  right  to  obtain  relief  upon  the 
footing  thus  indicated  may,  it  is  clear, 
be  asserted  either  in  jurisdictions  in 
which  an  ultra  vires  contract  is  held  not 
to  be  susceptible  of  being  indirectly  vali- 
dated by  an  estoppel  predicated  on  the 
ground  of  a  receipt  of  benefits,  or  in 
jurisdictions  in  which  the  doctrine  of 
estoppel  prevails.  But  it  is  evident  that, 
as  a  means  of  affording  redress  to  ag- 
grieved parties,  the  value  of  the  right  is, 
for  practical  purposes,  much  greater  in 
jurisdictions  of  the  former  description. 
The  general  character  of  the  position 
taken  in  such  jurisdictions  is  sufficiently 
shown  by  the  following  statements :  "The 
right  of  recovery  must  rest  upon  a  dis- 
affirmance of  the  contract,  and  it  is  per- 
mitted only  because  of  the  desire  of 
courts  to  do  justice  as  far  as  possible  to 
the  party  who  has  made  payment  or  de- 


livered property  under  a  void  agree- 
ment, and  which  in  justice  he  ought  to 
recover.  But  courts  will  not,  in  such 
endeavor,  permit  any  recovery  which  will 
weaken  the  rule  founded  upon  the  prin- 
ciples of  public  policy  already  noticed."  * 
"Looking  at  the  case  as  one  where  the 
parties  have  so  far  acted  under  such  a 
contract  [i.  e.,  ultra  vires],  that  they 
cannot  be  restored  to  their  original  con- 
dition, the  court  inquires  if  relief  can  be 
given  independently  of  the  contract,  or 
whether  it  will  refuse  to  interfere  as  the 
matter  stands.''^ 

10.  Action   on   a   quantum   meruU   or 
quantum  valebat. 

In  some  classes  of  eases  the  suitable 
remedy  for  giving  effect  to  the  general 
doctrine  stated  in  the  preceding  section 
is  a  suit  on  a  quantum  meruit  or  quan- 
tum valebat  for  the  recovery  of  the  ac- 
tual value  of  the  benefits  derived  by  the 
defendant  from  the  performance  of  the 
contract.* 

It  has  been  held  that  this  remedy  is 
not  available  in  favor  of  a  person  whose 


been  cited  in  the  following  cases,  among 
others:  White  v.  Franklin  Bank  (1839)  22 
Pick.  (Mass.)  181  (affirming  right  of  de- 
positor to  recover  back  money  deposited 
under  a  contract  prohibited  by  Mass.  Rev. 
Stat.  chap.  36,  §  57) ;  Parkersburg  v.  Brown 
(1882)  106  U.  S.  487,  27  L.  ed.  238,  1  Sup. 
Ct.  Rep.  442;  Utica  Ins.  Co.  v.  Kip  (1827) 
8  Cow.   (N.  Y.)  20. 

<For  cases  in  which  this  distinction  was 
recognized,  see  United  States  Brewing  Co. 
V.  Dolese  &  S.  Co.  (1913)  259  lU.  274,  47 
L.R.A.(N.S.)  898,  102  N.  E.  763;  White  v. 
Franklin  Bank  (Mass.)  supra;  Williams  v. 
Bank  of  Commerce  (1894)  71  Miss.  858,  42 
Am.  St.  Rep.  503,  16  So.  238;  Manchester  <St 
L.  R.  Co.  V.  Concord  R.  Corp.  (1887)  66  W.  H. 
100,  9  L.R.A.  689,  3  Inters.  Com.  Rep.  319, 
49  Am.  St.  Rep.  582,  20  Atl.  383. 

In  Pratt  v.  Short  (1880)  79  N,  Y.  437, 
36  Am.  Rep.  631,  the  court  made  the  fol- 
lowing remarks:  "It  is  no  doubt  the  gen- 
eral rule  of  law,  that  no  right  of  action 
can  spring  out  of  an  illegal  contract.  And 
the  rule  that  an  illegal  contract  cannot  be 
enforced  applies  as  well  to  contracts  malum 
prohibitum,  as  to  contracts  malum  in  se. 
But  it  does  not  necessarily  follow  that  all 
the  consequences  attending  a  contract  which 
is  contrary  to  public  morals,  or  founded  on 
an  immoral  consideration,  attend  and  affect 
a  contract  malum  prohibitum  merely.  The 
law  in  the  former  case  will  not  undertake 
to  relieve  parties  from  the  position  in  which 
they  have  placed  themselves,  or  to  adjust 
the  equities  between  them.  But  in  the 
latter  case,  while  the  law  will  not  enforce 
the  prohibited  contract,  it  will  take  notice 
of  the  circumstances,  and  if  justice  and 
equity  require  a  restoration  of  money  or 
property,  received  by  either  party  th^e- 
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under,  it  will,  and  in  many  cases  has,  given 
relief." 

4  Pullman's  Palace  Car  Co.  v.  Central 
Transp.  Co.  (1897)  171  U.  S.  138,  43  L.  ed. 
108,  18  Sup.  CJt.  Rep.  808. 

ft  Pennsylvania  R.  Co.  v.  St.  Louis,  A.  & 
T.  H.  R.  Co.  (1886)  118  U.  S.  290,  317,  30 
L.  ed.  83,  94,  6  Sup.  Ct.  Rep.  1094. 

iFor  cases  in  which  the  availability  of 
this  remedy  was  affirmed,  see  Pittsburgh, 
C.  iSt  St.  L.  R.  Co.  V.  Keokuk  &  H.  Bridge 
Co.  (1888)  131  U.  S.  371,  889,  33  L.  ed. 
157,  163,  9  Sup.  Ct.  Rep.  770,  cited  as  to 
this  point  in  Central  Transp.  Oo.  v.  Pull- 
man's Palace  Car  Co.  (1890)  139  U.  S. 
24,  59,  35  L.  ed.  55,  68,  11  Sup.  Ct.  Rep. 
478;  Merchants'  Bank  v.  Baird  (1908)  17 
L.R.A.(N.S.)  626,  90  C.  C.  A,  338,  160  Fed. 
642  (suit  held  not  to  be  maintainable,  as 
no  benefits  had,  in  point  of  fact,  been  re- 
ceived) ;  Imperial  Bldg.  Co.  v.  Chicago  Open 
Bd.  of  Trade  (1908)  238  lU,  100,  87  N.  E. 
167 ;  United  States  Brewing  Co.  v.  Dolese  & 
S.  Co.  (1918)  269  lU.  274,  47  L.R.A.(N.S.) 
898, 102  N.  £.  763;  Franklin  Co.  v.  Lewiston 
Inst,  for  Savings  (1877)  68  Me.  43,  28  Am. 
Rep.  9  (recovery  denied  on  the  ground  that 
benefit  was  not  proved) ;  Bailey  v.  Metho- 
dist Episcopal  Church  (1880)  71  Me.  472; 
Brunswick  Gaslight  Co.  v.  United  Gas,  Fuel 
&  Light  Co.  (1803)  85  Me.  632,  36  Am.  St. 
Rep.  385,  27  Atl.  525;  Williams  v.  Bank  of 
Commerce  (1894)  71  Miss.  858,  42  Am.  St. 
Rep.  503,  16  So.  258;  Northern  R.  Co.  v. 
Lister  (1867)  27  U.  C.  Q.  B.  57  (action  by 
corporation ) ;  Buckeye  Marble  &  F.  Co.  v. 
Harvey  (1892)  92  Tenn.  116,  18  LJLA.  262, 
36  Am.  St.  Rep.  71,  20  S.  W.  427  (right  of 
action  evidently  approved,  though  the  court 
declined  to  render  an  explicit  decision  upon 
the  point,  the  question  not  being  presented 
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elAim  against  a  county  for  reasonable 
eompensation  in  respect  of  construction 
work  performed  by  him  and  accepted  by 
the  defendant  cannot  be  satisfied  with- 
out violating  a  constitutional  provision 
which  defines  the  amount  of  indebtedness 
that  a  subdivision  of  the  state  may  law- 
fully incur  in  each  year,  without  the 
assent  of  the  voters.* 

11,  Action  far  recovery  of  money  paid 
or  property  delivered  in  pursuance  of 
the  contract. 

The  appropriate  kind  of  action  in  an- 


other class  of  cases  is  that  which  is  in- 
dicated by  the  following  statement  in  a 
leading  ease:  ''A  contract  ultra  vires 
being  unlawful  and  void,  not  because 
it  is  in  itself  immoral,  but  because 
the  corporation,  by  the  law  of  its  crea- 
tion, is  incapable  of  making  it,  the  courts, 
while  refusing  to  maintain  any  action 
upon  the  unlawful  contract,  have  always 
striven  to  do  justice  between  the  par- 
ties, so  far  as  could  be  done  consistently 
with  adherence  to  law,  by  permitting 
property  or  money,  parted  with  on  the 


by  the  record) ;  Teimefisee  Ice  Co.  v.  Raine 
(1901)  107  Tenn.  151,  64  S.  W.  29  (value 
of  goods  sold  was  held  to  be  recoverable 
citing  Hawkins  Co.  v.  East  Tennessee  &  V. 
R.  Co.  1  Shannon,  Cas.  (Tenn.)  297;  Ten- 
nessee Ice  Co.  V.  Raine  (Tenn.)  supra;  Met- 
ropolitan Stock  Exch.  V.  Lyndonville  Nat. 
Bank  (1003)  76  Vt  303,  67  Atl.  101. 

In  Hitchcock  v.  Galveston  (1877)  96  XS. 
S.  341,  350,  24  L.  ed.  650,  661,  where  a  city 
was  sued  for  damages  for  putting  an  end 
to  a  contract  with  the  plaintiffs  for  the  im- 
provement of  its  sidewalks,  the  only  invalid 
part  of  the  contract  was  its  promise  to  pay 
in  bonds,  which  it  was  not  empowered  to 
issue.  Held,  that  the  invalidity  of  that 
promise  was  no  reason  why  the  city  should 
not  pay  for  the  benefits  which  it  had  re- 
ceived from  the  plaintiff's  performance  of 
the  contract.  The  court,  said:  "It  matters 
not  that  the  promise  was  to  pay  in  a  man- 
ner not  authorized  by  law.  If  payments 
cannot  be  made  in  bonds,  because  their  issue 
is  ultra  vires,  it  would  be  sanctioning  rank 
injustice  to  hold  that  payment  need  not  be 
made  at  all." 

In  Pennsylvania  R.  Co.  ▼.  St.  Louis,  A. 
^  T.  H.  R.  ,Co.  (1885)  118  U.  S.  290,  30  L. 
ed.  83,  6  Sup.  Ct.  Rep.  1094,  the  court  was 
in  doubt  as  to  whether  a  railroad  company 
which  had  operated  a  line  under  an  ultra 
vires  lease  could  be  compelled  to  pay  the 
lessor  for  the  use  of  it.  A  decision  upon 
the  point  being  luinecessary  under  the  cir- 
cumstances, it  was  left  unsettled.  But  the 
later  rulings  of  this  court  have  resolved  the 
question  in  favor  of  the  right  of  action. 
See  Federal  Cases  cited  at  the  beginning  of 
this  note. 

In  Ft.  Worth  City  Co.  v.  Smith  Bridge 
Go.  (1893)  151  U.  S.  294,  38  L.  ed.  167,  14 
Sup.  Ct.  Rep.  339,  where  the  action  was 
brought  to  recover  on  bonds  stipulated  to 
be  given  in  payment  for  the  construction 
of  a  bridge,  the  court  said  that,  even  if  the 
statutory  provision  relied  upon  by  the  de- 
fendant "could  be  regarded  as  invalidating 
so  much  of  the  contract  as  provided  that 
the  consideration  should  be  paid  in  bonds, 
which  is  not  to  be  conceded,  the  company, 
'having  received  benefits  at  the  expense  of 
the  other  contracting  party,  cannot  object 
that  it  was  not  empowered  to  perform  what 
it  promised  in  return,  in  the  mode  in  which 
it  promised  to  perform,'  and  would  still 
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remain  liable  on  its  contract,  otherwise 
within  its  lawful  powers." 

In  Dresser  v.  Traders'  Nat.  Bank  (1895) 
165  Mass.  120,  42  N.  E.  567,  the  court  al- 
luded to  the  question  whether  the  plaintiff 
could  maintain  an  action  upon  an  implied 
contract  to  pay  him  the  fair  value  of  his 
services,  but  did  not  render  any  express 
decision  upon  the  point,  because  it  was  not 
open  upon  the  pleadings. 

In  Valley  R.  Co.  v.  Lake  Erie  Iron  Co. 
(1888)  46  Ohio  St.  44,  1  LJIA.  412,  18  K. 
E.  486,  the  plaintiff,  the  Lake  Erie  Iron 
Co.,  agreed  to  accept  a  certain  number  of 
the  shares  of  the  defendant  in  payment  of 
goods  to  be  delivered  by  it.  The  court,  hav- 
ing declared  that  the  agreement  was  ultra 
vires,  and  that  consequently  no  action  couM 
be  maintained  upon  it  in  respect  of  goods 
delivered  in  pursuance  of  it,  thus  discussed 
the  question  whether  the  plaintiff  could  re- 
cover the  value  of  the  goods:  'It  is  quite 
certain  that  the  simple  fact  that  the  plain- 
tiff was  under  no  legal  obligation  to  deliver 
the  goods,  the  contract  of  subscription  be- 
ing void,  is  no  ground  for  a  recovery  of 
their  value  against  the  defendant,  although 
the  plaintiff  may  have  been  ignorant  of  the 
law  affecting  the  contract.  Bishop  Contr. 
§§  615  and  681.  To  warrant  a  recovery  in 
such  case,  it  must  further  appear  that  the 
delivery  was  made  in  ignorance  of  the  facts, 
or  else  that  it  was  an  involuntary  one.  .  .  . 
The  delivery  was  a  voluntary  one,  with  full 
knowledge  of  the  facts,  which  forbids  a 
recovery  of  the  value  of  the  goods  so  de- 
livered, unless  some  reason  exists  why  cor- 
porations should  be  assisted  against  the 
consequences  of  their  voluntary  acts,  in 
cases  where  private  persons  would  not." 
Upon  the  facts  this  decision  is  manifestly 
inconsistent  with  those  cited  above,  some 
of  which,  it  will  be  observed,  were  of  earlier 
date.  It  is  evident  that  the  principle  upon 
which  they  were  based  was  not  brought  to 
the  attention  of  the  court.  The  present 
writer  ventures  to  express  the  opinion  that 
the  cases  as  to  voluntary  payments  upon 
which  it  relied  were  not,  properly  speaking, 
relevant  precedents  with  respect  to  a  con- 
tract which  was  in  substance  a  sale  of 
goods,  and  that  the  conclusion  reached  was 
erroneous. 

<  Gillette-Herzog  Mfg.  Co.  v.  Canyon 
County  (1898)  85  Fed.  396. 
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faith  of  the  unlawful  contract,  to  be  re- 
covered back;  or  compensation  to  be 
made  for  it.  In  such  case,  however,  the 
action  is  not  maintained  upon  the  unlaw- 
ful contract,  nor  according  to  its  terms; 
but  on  an  implied  contract  of  the  de- 


fendant to  return,  or,  failing  to  do  that, 
to  make  compensation  for,  property  or 
money  which  it  has  no  right  to  retain. 
To  maintain  such  an  action  is  not  to 
affirm,  but  to  disaffirm,  the  unlawful  con- 
tract." 1 


1  Central  Transp.  Co.  v.  Pullman's  Palace 
Car  Co.  (1890)  139  U.  S.  24,  60,  35  L.  ed. 
55,  60, 11  Sup.  Ct.  Rep.  478.  The  court  con- 
tinued thus:  ''The  ground  and  the  limits 
of  the  rule  concerning  the  remedy^  in  the 
case  of  a  contract  ultra  vires,  which  has 
been  partly  performed,  and  under  which 
property  has  passed,  can  hardly  be  summed 
up  better  than  they  were  by  Mr.  Justice 
Miller  in  a  passage  already  quoted,  where 
he  said  that  the  rule  'stands  upon  the  broad 
ground  that  the  contract  itself  is  void, 
and  that  nothing  which  has  been  done  un- 
der it,  nor  the  action  of  the  court,  can  in- 
fuse any  vitality  into  it;'  and  that  'where 
the  parties  have  so  far  acted  under  such  a 
contract  that  they  cannot  be  restored  to 
their  original  condition,  the  court  inquires 
if  relief  can  be  given  independently  of  the 
contract,  or  whether  it  will  refuse  to  in- 
terfere as  the  matter  stands.'  Pennsylvania 
R.  Co.  V.  St.  Louis,  A.  &  T.  H.  R.  Co.  118 
U.  S.  317,  30  U  ed.  94,  6  Sup.  Ct.  Rep.  1094." 
Reference  was  also  made  to  the  statement 
in  Salt  Lake  City  v.  Uollister  (1886)  118 
U.  S.  263,  30  L.  ed.  178,  6  Sup.  a.  Rep. 
1055,  that  in  cases  of  contracts  upon  which 
corporations  could  not  be  sued  because  they 
were  ultra  vires,  '*the  courts  have  gone  a 
long  way  to  enable  parties  who  had  parted 
with  property  or  money  on  the  faith  of 
such  contracts  to  obtain  justice  by  recovery 
of  the  property  or  the  money  specifically, 
or  as  money  had  and  received  to  the  plain- 
tiff's use." 

In  Pullman's  Palace  Car  Co.  v.  Central 
Transp.  Co.  (1897)  171  U.  S.  138,  43  L. 
ed.  108,  18  Sup.  Ct.  Rep.  808,  reversing 
(1896)  22  C.  C.  A.  246,  39  U.  S.  App.  246, 
76  Fed.  401,  the  Central  Company  was  held 
to  be  entitled  to  recover  from  the  Pullman 
Company  the  value  of  the  property  trans- 
ferred by  it  to  that  company  when  the 
lease  in  question  took  effect,  with  interest, 
as  that  property  had  substantially  disap- 
peared and  could  not  be  returned. 

In  Logan  Nat.  Bank  v.  Town  send  (1891) 
139  U.  S.  67,  35  L.  ed.  107,  11  Sup.  Ct.  Rep. 
496,  a  national  bank  refused  to  perform  a 
contract  made  with  the  plaintiff  to  replace 
to  him  at  the  same  or  a  less  price  certain 
bonds  which  he  sold  to  it.  In  an  action 
brought  against  the  bank  in  a  Kentucky 
court  to  recover  the  difference  between  the 
amount  it  paid  for  the  bondff,  and  their 
value  at  the  time  they  were  demanded,  it 
was  held  to  be  no  defense  that  the  bank 
had  no  authority,  under  its  charter  and  the 
National  Banking  Act,  to  make  the  alleged 
agreement  and  purchase.  See  (1887)  8  Ky. 
L.  Rep.  604,  3  S.  W.  122.  This  decision  was 
affirmed  by  the  Federal  Supreme  Court.  Har- 
lan, J.,  said:  The  defendant  "is  not  under 
a  duty  to  surrender  possession  until  re- 
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imbursed  the  full  amount  due  to  it;  it  has 
the  right  to  hold  the  bonds  as  security  for 
the  return  of  the  consideration  paid  for 
them;  but  when  such  amount  is  returned, 
or  tendered  back  to  it,  and  the  surrender 
of  the  bonds  is  demanded,  its  authority  to 
retain  them  no  longer  exists.  And  from  the 
time  of  such  demand  and  its  refusal  to 
return  the  bonds  to  the  vendor  or  owner, 
it  becomes  liable  for  their  value  upon 
grounds  apart  from  the  contract  under 
which  it  obtained  them.  It  could  not  right- 
fully hold  them  under  or  by  virtue  of  the 
contract,  and  at  the  same  time  refuse  to 
comply  with  the  terms  of  purchase.  If 
the  bank's  want  of  power  under  the  statute, 
to  make  such  a  contract  of  purchase,  may 
be  pleaded  in  bar  of  all  claims  against  it, 
based  upon  the  contract, — and  we  are  as- 
suming, for  the  purposes  of  this  case,  that 
it  may  be, — it  is  bound,  upon  demand,  ac- 
companied by  a  tender  back  of  the  price  it 
paid,  to  surrender  the  bonds  to  its  vendor. 
The  bank,  in  this  case,  insisting  that  it  ob- 
tained the  bonds  of  the  plaintiff  in  viola- 
tion of  the  act  of  Congress,  is  bound,  upon 
being  made  whole,  to  return  them  to  him. 
No  exemption  or  immunity  from  this  prin- 
ciple of  right  and  duty  is  given  by  the  Na- 
tional Banking  Act." 

In  Citizens'  Central  Nat.  Bank  v.  Apple- 
ton  (1910)  216  U.  S.  196,  54  L.  ed.  443,  30 
Sup.  Ct.  Rep.  364,  affirming  (1907)  190  N.  Y. 
418,  32  L.R.A.(N.S.)  643,  83  N.  E.  470 
(which  reversed  (1906)  119  App.  Div.  889, 
105  N.  Y.  Supp.  1106),  the  action  was 
brought  by  Appleton,  the  receiver  of  the 
Cooper  Exchange  Bank,  against  the  Citi- 
zens' Central  National  Bank,  the  succes- 
sor to  the  Central  National  Bank.  The 
complaint  in  effect  alleged  that  the  Cooper 
Exchange  bank  had  advanced  to  one 
Samuels  $12,000,  relying  upon  the  guar- 
anty of  the  Central  National  Bank;  that 
previous  to  the  obtaining  of  this  lorn 
of  $12,000,  Samuels  agreed  with  the  Cen* 
tral  National  Bank  to  pay  to  it  $10,000 
of  the  $12,000  so  obtained,  and  the  said 
loan  was  obtained  by  Samuels  and  was 
guaranteed  by  the  Central  National  Bank, 
in  order  that  it  might  obtain  this  sum 
of  $10,000  which  was  owed  to  it  by  the  said 
Samuels  before  the  transaction  was  consum- 
mated. Held  by  the  Federal  Supreme  Court 
that  even  if  the  guaranty  was  assumed  to  be 
ultra  vires,  the  dismissal  of  the  action  was 
improper,  because  it  ''need  not  be  regarded 
as  one  on  the  written  contract  of  guaranty, 
but  as  based  on  an  implied  contract  be- 
tween the  Cooper  Exchange  Bank  and  the 
Central  National  Bank,  whereby  the  latter, 
under  the  circumstances  disclosed  by  the 
record,  came  under  a  duty  to  account  to  the 
former  for  the  $10,000  of  the  $12,000  actual- 
ly paid  to  Samuels  at  its  request  and  on 
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Under  thig  head  special  attention  should  be  directed  to  the  deoisions  which 


its  guaranty."  In  the  judgment  of  the  New 
York  court  of  appeals  it  was  i^emarked  that 
"whatever  the  diHerence  of  view  there  may 
be  as  to  the  effect  of  ultra  vires  on  cor- 
porate contracts,  in  no  jurisdiction  can  a 
party  retain  what  it  has  received  under 
such  a  contract  and  refuse  to  perform  the 
contract."  The  position  was  taken  that  the 
defendant's  power  to  guarantee  was  limited 
by  the  extent  of  its  interest  in  the  subject 
matter  of  the  guaranty,  and  that  it  was 
not  authorized  to  guarantee  the  payment 
by  one  of  its  debtors  of  a  larger  sum  in 
order  that  the  bank  might  receive  or  re« 
trieve  a  lesser  sum.  But  it  was  held  that 
the  plaintiff  was  entitled  to  recover  an 
amount  representing  that  part  of  the  loan 
which  the  defendant  had  used  for  its  own 
recoupment.  The  court  pointed  out  that, 
assuming  the  case  to  be  controlled  by  the 
law  of  ultra  vires  as  it  prevails  in  Federal 
courts,  and  not  by  the  local  law,  the  im- 
position of  liability  was  in  accord  with 
the  decisions  of  the  Federal  Supreme  Court. 

In  Davis  v.  Old  Colony  R,  Co.  (1881)  131 
Haas.  258,  41  Am.  Rep.  221,  the  court  said, 
arguendo:  ''A  corporation  may  indeed  be 
bound  to  refund  to  a  person,  from  whom  it 
has  received  money  or  property  for  a  pur- 
pose unauthorized  by  its  charter,  the  value 
of  that  which  it  has  actually  received;  for, 
in  such  a  case,  to  maintain  the  action 
against  the  corporation  is  not  to  affirm,  but 
to  disaffirm,  the  illegal  contract." 

In  Whitney  v.  Leominster  Sav.  Bank 
(1886)  141  Mass.  85,  6  N.  £.  651,  two  per- 
sons named  Stratton  executed  a  promissory 
note  to  the  Leominster  Savings  Bank,  and 
the  plaintiff  and  two  other  persons  signed 
it  as  sureties.  Subsequently  the  Strattons, 
for  the  purpose  of  securing  this  note  and 
saving  the  ^sureties  harmless,  gave  to  the 
savings  bank  a  mortgage  of  all  their  inter- 
est in  two  copartnerships.  Acting  under 
the  power  of  sale  in  the  mortgage,  the  sav- 
ings bank  went  through  the  form  of  a  sale 
of  the  mortgaged  property,  and  it  was  bid 
in  by  the  First  National  Bank  of  Leomin- 
ster, the  other  defendant.  The  bill  alleged 
that  this  was  a  pretended  sale,  made  under 
an  arrangement  between  the  two  banks 
and  the  said  Strattons,  whereby  the  prop- 
erty was  to  be  transferred  to  the  National 
Bank,  to  be  held  for  the  benefit  of  the  said 
Strattons;  that  it  was  fraudulent  as  to 
the  plaintiff;  and  that  the  National  Bank 
received  the  property  impressed  with  a 
trust  in  favor  of  the  plaintiff.  The  court 
took  the  position  that,  assuming  such  an 
arrangement  to  have  been  made,  its  effect 
was  to  render  the  sale  under  the  mortgage 
inoperative  as  a  foreclosure  of  the  plaintiff's 
claim  to  the  property.  The  argument  of 
the  defendants'  counsel,  that  they  were 
not  liable,  because,  if  such  an  arrangement 
was  made  by  the  two  banks,  it  was  without 
consideration  and  was  ultra  vires,  was  re- 
jected. ''As  they  have  taken  and  disposed 
of  property  on  which,  in  equity  and  good 
eonsdenee,  the  plaintiff  has  a  lien,  they 
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cannot  defeat  his  claim  and  applv  the  pro- 
ceeds to  their  own  use,  upon  the  ground 
that  their  act  was  illegal  and  ultra  vires.'* 

In  Interstate  Hotel  Co.  v.  Woodward  & 
B.  Amusement  Co.  (1903)  103  Mo.  App. 
198,  77  S.  W.  114,  the  action  was  held  to 
be  maintainable,  since  it  was  brought,  not 
*'to  recover  damages  for  a  breach  of  the 
contract,  but  rather  to  recover  for  a  breach 
of  the  implied  promise  of  defendants  to 
return  to  the  plaintiff  the  money  which  it 
had  expended  in  carrying  out  the  contract 
up  to  the  time  of  the  repudiation." 

In  Norton  v.  Derry  Nat.  Bank  (1882)  61 
N.  H.  589,  60  Am.  Rep.  334,  where  it  was 
held  that  no  recovery  could  be  had  upon  an 
ultra  vires  guaranty,  the  court  said  that 
the  plaintiff  might  have  amended  his  decla- 
ration by  adding  an  appropriate  count  for 
the  recovery  of  the  land  conveyed  as  part 
of  the  transaction,  or  its  value  if  it  had 
been  sold.  'The  defendants  cannot  be  per- 
mitted to  repudiate  the  unauthorized  con- 
tract, and  retain  the  fruits  of  it." 

In  Bissell  v.  Michigan  S.  &  N.  I.  R.  Cos. 
(1860)  22  N.  Y.  305,  Selden,  J.,  observed: 
"It  has  been  repeatedly  held  by  this  court, 
that  where  corporations,  by  means  of  con- 
tracts or  engagements  prohibited  by  law, 
i  e.,  which  are  unauthorized  by  their  char- 
ters, have  obtained  from  other  persons  any 
money  or  other  thing  of  value,  while  the 
contract  itself  is  void  and  can  never  be  en- 
forced, the  corporation  may  nevertheless  be 
compelled,  in  a  suit  brought  in  disaffirmance 
of  the  contract  and  founded  upon  the  equi- 
ties of  the  case,  to  restore  what  it  has  ob- 
tained. This  rule  removes  from  corpora- 
tions all  teuLptation  to  engage  in  illegal 
transactions;  and  while  it  tends  thus  to 
promote  the  public  policy  of  the  state,  it 
at  the  same  time  protects  individuals  from 
any  gross  injustice." 

In  Carr  v.  National  Bank  &  Loan  Co. 
(1901)  167  N.  y.  375,  82  Am.  St.  Rep.  725, 
60  N.  E.  649,  affirming  (1899)  43  App. 
Div.  101,  59  N.  Y.  Supp.  618,  which  affirms 
(1898)  23  Misc.  368,  52  N.  Y.  Supp.  61,  and 
affirmed  in  (1903)  189  U.  S.  426,  47  L. 
ed.  881,  23  Sup.  Ct.  Rep.  513,  the  plaintiff, 
who  had  purchased  certain  bonds  from  the 
defendant,  was  held  to  be  entitled  to  re- 
scind the  transaction  after  having  discov- 
ered that  the  defendant's  president,  Sher- 
man, had  misrepresented  the  value  of  the 
securities.  The  court  said:  ''The  question  of 
ultra  vires,  which  defendant  raises,  has  no 
place  in  the  case.  The  plaintiff  did  not 
know  the  defendant  in  the  transaction,  and 
she  is  not  seeking  to  avail  herself  of  any- 
thing that  Sherman  did  for  it.  She  asks 
to  be  restored  to  the  possession  of  her 
property,  of  which  she  was  unfairly  de- 
prived to  the  defendant's  advantage^ 
through  its  agent's  misconduct,  and  upon 
the  plainest  principles  of  equity  she  was 
entitled  to  her  judgment." 

In  McVity  v.  E.  D.  Albro  Co.  (1904)  90 
App.  Div.  109,  86  N.  Y.  Supp.  144,  affirmed 
in    (1906)    180  N.  Y.  554,  73  N.  E.  1126, 
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have  affirmed  the  right  of  a  corporation 
to  recover  money  lent  in  pursuance  of  a 


contract  of  which  one  of  the  incidents 
was  the  execution  of  an  invalid  secur- 


the  plaintiff,  an  employee  of  the  defendant 
corporation,  had  lent  his  money  to  it,  taking 
from  it  a  promiBsory  note  payable  upon 
demand.-  Afterwards  he  was  induced  to 
surrender  that  obligation  upon  the  distinct 
representation  by  the  defendant's  president 
that  certain  stock  which  the  defendant  had 
offered  to  sell  him  Avas  stock  of  the  com- 
pany, with  a  guaranty  of  a  dividend  of  6 
per  cent,  and  that  the  corporation  had 
power  to  issue  stock  with  such  a  guaranty. 
Relying  upon  this  representation  the  plain- 
tiff accepted  the  stock,  delivered  up  the 
obligation  of  the  company,  and  received 
what  purported  to  be  the  stipulated  guar- 
anty. Held,  that  the  plaintiff  was  entitled 
to  rescind  the  purchase  of  the  stock,  and 
to  receive  back  the  obligation  of  the  com- 
pany, upon  his  delivery  to  it  the  stock 
which  he  had  received. 

In  Herring  v.  Cumberland  Lumber  Co. 
(1913)  159  N.  C.  382,  42  L.R.A.(N.S.)  64, 
74  S.  £.  1011,  8.  c.  second  appeal  (1913) 
163  N.  a  481,  79  S.  E.  876,  the  plaintiff 
and  his  neighbors,  who  joined  with  him  in 
an  agreement  to  sell  their  timber  to  the 
Wallace  Manufacturing  Company,  one  of 
the  defendants,  were  influenced  in  fixing 
the  price  of  the  same  by  the  stipulation  of 
the  said  company  to  construct  a  railroad, 
as  they  believed  that,  if  the  road  was  built 
the  benefit  they  would  derive  from  its  oper- 
ation would  compensate  them  for  the  loss 
of  the  difference  between  the  price  charged 
by  them  for  the  timber  and  the  real  value 
thereof.  Held,  that  the  defendants  could 
not  repudiate  their  stipulation,  and  rely 
on  its  invalidity  for  the  purpose  of  evading 
the  payment  of  a  reasonable  price  for  the 
timber.  If  that  stipulation  was  invalid, 
"the  plaintiff,  if  particeps  criminis,  is  not 
in  pari  delicto.  He  can  recover  the  amount 
of  his  loss  without  declaring  upon  the  al- 
leged illegal  stipulation,  and  relief  can  be 
given  without  enforcing  this  part  of  the 
contract." 

In  Wright  v.  Pipe  Line  Co.  (1882)  101 
Pa.  204,  47  Am.  Rep.  701,  the  court,  after 
having  quoted  the  statement  in  Swan  v. 
Scott  (1824)  11  Serg.  &  R.  (Pa.)  164,  that 
"the  test  whether  a  demand  connected  with 
an  illegal  transaction  is  capable  of  being  en- 
forced at  law  is  whether  the  plaintiff  re- 
quires the  aid  of  the  illegal  transaction  to 
establish  his  case,"  proceeded  thus:  The 
converse  of  this  proposition  is  equally  true: 
that  where  the  plaintiff  has  made  out  his 
case  without  calling  the  illegal  transaction 
to  his  aid,  the  defendant,  who  has  enjoyed 
its  benefits  cannot  set  up  the  defense  of 
ultra  vires.  In  Northampton  County's  Ap- 
peal (1868)  30  Pa.  306,  it  was  said  by  Por- 
ter, J.:  **A  man  who  has  enjoyed  a  privi- 
lege has  no  right  to  say  that  because  he 
ought  not  to  have  enjoyed  it  he  will  not 
pay  for  it.  However  unlawful  the  act,  it 
Vould  be  unsound  policy  to  give  him  this 
immunity." 

In  Emigh  v.  Barling  (1908)  134  Wis.  666, 
L.R.A.19]  7A. 


I  27  L.RA.(N.S.)  234,  116  N.  W.  128,  where 
a  national  bank  had  taken  over  and  carried 
on  the  business  of  a  creamery  company, 
with  a  view  of  securing  payment  of  a  debt 
owed  to  it  by  that  company,  the  decision 
proceeded  upon  the  ground  that,  even  if 
the  bank  had  no  power  to  assume  control 
of  the  business  for  such  a  purpose,  it  was 
bound  to  turn  over  money  which  belonged 
to  the  persons  by  whom  it  had  been  sup- 
plied with  milk,  and  which  had  come  into 
its  possession  while  it  was  conducting  the 
business.  This  decision  was  afiirmed  in 
Rankin  v.  Emigh  (1910)  218  U.  S.  27.  54 
L.  ed.  916,  30  Sup.  Ct.  Rep.  672. 

In  Humboldt  Min.  Co.  v.  American  Mfg. 
Min.  &  Mill.  Co.  (1894)  10  C.  C.  A.  421, 
22  U.  S.  App.  334,  62  Fed.  366,  relief  was 
denied,  on  the  ground  that  "no  money  or 
property  was  paid  by  the  plaintiff  to  the 
guarantor  defendant,  and  there  is  no  way 
by  which  the  parties  can  be  restored  to 
their  condition  before  the  contract  was  en- 
tered into  and  performed.*' 

For  other   cases   in   which   the   right   to 
bring  suit  on  the  footing  specified  in  the 
text  has  been  afiirmed  or   recognized,  see 
Congress    &    £.    Spring    Co.    v.    Knowlton 
(1880)  103  U.  S.  40,  36  L.  ed.  347   (instal- 
ment of  purchase  price  of  corporate  shares 
to  be  issued  to  increase  the  capital  stock 
of  the  corporation,  illegally  or  wiihout  au- 
thority, was  allowed  to  be  recovered  back) ; 
American  Nat.  Bank  v.  Nations!  Wall-Pa- 
per Co.  (1896)  23  C.  C.  A.  33,  40  U.  a  App. 
646,    77    Fed.    86    (bank   bound    to    return 
securities,  or  account  for  their  value) ;  Em- 
merling  v.  First  Nat.  Bank  (1899)  38  C.  C. 
A.  309,  97  Fed.  739  (suit  to  recover  value 
of  securities  turned  over  to  national  bank 
for  a  certain  purpose, — verdict  held  to  have 
been  erroneously  directed  for  the  defendant 
on  the  ground  of  ultra  vires)  $  Central  R.  A 
Bkg.  Co.  V.  Farmers'  Loan  &  T.  Co.  (1901) 
116  Fed.  700,  aiiirmed  in   (1902)   62  C.  G. 
A.  149,  114  Fed.  263    (holders  of  railroad 
bonds  indorsed  by  Central  R.  &  Bkg.  Co. 
were  held  to  be  entitled  to  money  in  a  sink- 
ing fund  created  for  the  redemption  of  the 
bonds  by  money  paid  over  to  the  indoraer 
by  the  company  issuing  them) ;   Richmond 
Guano  Co.  v.  Farmers'  Cotton  Seed  Oil  Mill 
&   Ginnery   Co.    (1903)    61    C.   C.   A.   630, 
126  Fed.   712    (purchasing  company  must, 
upon  disaffirmance  of  contract  of  sale,  re- 
tain   goods    received    under    it) ;     Central 
Trust  Co.  V.  Terre  Haute  &  I.  R.  Co.  (1904) 
66   C.   C.   A.  433,  133  Fed.  371,  affirming 
(1903)  Cox  V.  Terre  Haute  &  I.  R.  Co.  (1903) 
123  Fed.  439   (doctrine  stated  in  the  text 
was   recognized  by   the  court,   arguendo); 
Nashua  &  L.  R.  Corp.  v.  Boston  &  L.  R. 
Corp.  (1884)  19  Fed.  804  (railroad  company 
held  to  be  bound  to  account  to  another  for 
sums  received  in  excess  of  its  proper  share 
under  a  pooling  contract);   Central  Trust 
Co.  V.  Ohio  Central  R.  Co.   (1886)   23  Fed. 
306  (receiver  of  one  company  was  directed 
to  pay  over  amount  fonnd  to  be  due  to 
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ity.'    This  doctrine  was  mueh  discussed 
in  a  well-known  series  of  early  New  York 


oases  relating  to  certain  transactions  of 
the   Utksa   Insurance    Company,   which 


another  under  a  pooling  contract) ;  Harri- 
man  v.  First  Bryan  Baptist  Church  (1879) 
63  Ga.  186,  36  Am.  Rep.  117  (money  paid 
in  pursuance  of  ultra  vires  contract  for 
hire  of  vessel  was  held  to  be  recoverable) ; 
Brennan  v.  Gallagher  (1902)  199  III  207, 
65  N.  E.  227,  reversing  (1901)  99  lU.  App. 
81  (money  deposited  with  union  held  to 
be  recoverable) ;  L'Herbette  v.  PittsHeld 
2^at.  Bank  (1894)  162  Mass.  137,  44  Am. 
St.  Rep.  354,  38  N.  £.  368  (fact  that  de- 
fendant's cashier  made  certain  ultra  vires 
agreements  at  the  time  when  the  deposits 
in  question  were  received  from  the  plain- 
tiff did  not  entitle  the  defendant  to  retain 
the  money  for  its  own  use,  or  debar  the 
plaintiff  from  recovering  it  back) ;  Nashua 
&  L.  R.  Corp.  V.  Boston  &  L.  R.  Corp. 
(1895)  164  Mass.  222,  49  Am.  St.  Rep.  454, 
41  N.  £.  268  (action  held  to  be  maintain- 
able for  money  received  under  contract  for 
joint  operation  of  railroad  by  two  com- 
panies);  Kelly  V.  Biddle  (1901)  180  Mass. 
147,  61  N.  E.  821  (plaintiff  entitled  to  re- 
cover money  paid  in  pursuance  of  a  part- 
nership agreement  in  which  a  company 
participated) ;  Cogswell  v.  Rockingham  Ten 
Cents  Sav.  Bank  (1879)  59  N.  H.  43  (set- 
tlement of  claims  in  insolvency  proceed- 
ings); Hall  V.  Paris  (1879)  69  N.,H.  71 
(settlement  of  claims  in  insolvency  pro- 
ceedings); Greeley  v.  Nashua  Sav.  Bank 
(1884)  63  N.  H.  145  (recovery  denied  on 
the  ground  that  defendant  had  received  no 
benefit  from  securities  delivered  to  em- 
ployee) ;  Latulippe  v.  New  England  Invest. 
Co.  (1913)  77  N.  H.  31,  86  Atl.  361  (cor- 
poration not  entitled  to  retain  money  paid 
for  stock) ;  Chapman  v.  Comstock  (1890) 
58  Hun,  325,  11  N.  Y.  Supp.  920,  affirmed 
in  (1892)  134  N.  Y.  509,  31  N.  E.  876,  but 
this  point  was  not  adverted  to  (right  to 
recover  deposit  received  in  violation  of  the 
restraining  act  was  assumed);  Cbowdi3 
State  Bank  v.  Mtjja  Powder  Co.  ante, 
1021,  and  the  cases  cited  in  the  following 
notes  to  this  section,  and  in  notes  1  and  2 
to  the  next  section. 

For  cases  in  which  the  principle  of  the 
above  cases  was  recognized  with  respect 
to  public  corporations,  see  Marsh  v.  Fulton 
County  (1870)  10  Wall.  (U.  S.)  676,  19  L. 
ed.  1040,  where  it  was  laid  down  that  "if 
a  county  obtains  the  money  or  property  of 
others  without  authority,  the  law,  inde- 
pendently of  any  statute,  will  compel  res- 
titution or  compensation."  Louisiana  v. 
Wood  (1880)  102  U.  S.  294,  26  L.  ed.  153; 
Chapman  v.  Douglas  County  (1882)  107  U. 
S.  348,  27  L.  ed.  378,  2  Sup.  Ct.  Rep.  62. 

In  Chapman  v.  Lynch  (1898)  156  N.  Y. 
551,  51  N.  E.  275,  an  action  for  the  recovery 
of  money  was  sought  to  be  maintained 
against  the  defendant  upon  the  ground  that 
he  was  a  director  of  the  corporation  which 
owed  it,  and  as  such  had,  in  company  with 
his  associates,  failed  to  ^le  the  annual  re- 
port required  by  the  statute.  The  ques- 
tions presented  were  whether,  assuming 
L.R.A.1917A.  66 


that  the  money  had  been  delivered  by  the 
plaintiff  to  the  corporation  as  a  deposit, 
and  was  not  payable  until  demanded,  such 
a  contract  was  valid  and  authorized,  and 
whether  it  prevents  the  running  of  the 
Statute  of  Limitations.  The  default  in 
filing  the  report  had  already  occurred  when 
the  deposit  was  made;  but,  under  the  al- 
leged contract  for  deposit,  it  was  contend- 
ed that  no  action  could  be  maintained 
thereon  imtil  after  demand  had  been  made 
and  payment  refuaed.  The  plaintiff  thus 
had  it  in  his  power  to  prevent  the  running 
of  the  statute  by  neglecting  to  make  a  de- 
mand for  the  money,  and  thus  definitely 
perpetuate  the  liability  of  the  defendant 
for  the  penalty.  The  contention  of  the 
defendant  was  that,  if  there  was  a  contract 
that  the  money  should  be  received  by  the 
corporation  on  deposit,  it  was  ultra  vires, 
unauthorized,  and  void,  and  that  an  action 
as  for  money  had  and  received  was  avail- 
able to  the  plaintiff  from  the  date  of  the 
deposit.  The  court  sustained  the  latter  of 
these  contentions,  and  affirmed  a  judgment 
for  the  defendant. 

'A  leading  decision  on  this  point  is 
White  ▼.  Franklin  Bank  (1839)  22  Pick. 
(IMDaas.)  181,  where  the  plaintiff  was  held 
to  be  entitled  to  recover  money  deposited 
with  the  defendant  bank,  although  the  de- 
positor had  received  a  cashier's  certificate, 
which  was  illegal,  as  containing  a  stipula- 
tion for  the  payment  of  the  money  at  a 
future  day  certain.  The  court  relied  upon 
Robinson  v.  Bland  (1780)  2  Burr.  1077,  97 
Eng.  Reprint,  717,  where  in  an  action  on 
a  bill  of  exchange  given  for  money  lent 
and  for  money  won  at  play,  it  was  held 
that  the  plaintiff  was  not  entitled  to  re- 
cover on  the  bill  of  exchange,  because  it 
was  void  lui^er  the  Gaming  Act,  but  that 
he  might  recover  on  the  money  counts  for 
the  money  lent,  although  it  was  lent  at 
the  same  tim«  and  place  that  the  other 
money  for  which  the  bill  was  given  was 
won.  The  court  cited  the  Utica  insurance 
cases  referred  to  in  note  3,  infra.  It  also 
relied  upon  the  ground  that  "this  action 
proceeds  in  disaffirmance  of  an  executory 
illegal  contract,  and  was  commenced  before 
the  money  which  the  defendants  contracted 
to  pay  was,  by  the  terms  of  the  contract, 
payable;  the  plaintiff  therefore  had  a  right 
to  rescind  the  contract,  or  rather  to  treat 
it  as  a  void  contract,  and  to  recover  back 
the  consideration  money."  The  above  case 
was  followed  in  Atlas  Bank  v.  Nahant  Bank 
(1842)  3  Met.  (Mass.)  581,  when  the  il- 
l^al  agreement  was  one  of  a  like  nature. 

For  other  decisions  of  a  similar  purport 
see  Williams  v.  American  Nat.  Bank  (1898) 
29  C.  O.  A.  203,  66  U.  S.  App.  316,  86  Fed. 
376  (loan  held  to  be  recoverable,  although 
certificate  of  stock  given  as  collateral  se- 
curity was  issued  without  authority) ; 
Little  wort  v.  Davis  (1874)  60  Miss.  403 
(trustee  of  school  funds,  authorised  to  lend 
them  on  a  promissory  note  with  good  per- 
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had,  in  violation  of  the  New  York  re- 
straining act,  carried  on  the  business  of 
discounting  paper,  exercising  in  respect 
thereto  ordinary  banking  power.  The 
position  was  taken  that  the  securities 
given  on  such  discounts  were  void,  but 
that  the  money  loaned  could  be  recovered 


by  the  company.'  Upon  full  eonsidera- 
tion,  these  decisions  were  followed  in  two 
cases  decided  many  years  afterwards.* 
Where  the  essential  object  of  th? 
claimant  is  to  recover  money  paid  in  pur- 
suance of  the  contract,  he  may  resort 
either  to  an  action  for  money  had  and 


sonal  sureties,  lent  them  on  the  security 
of  a  deed,  absolute  in  terms,  but  intended 
as  a  mortgage) ;  Tracy  v.  Talmage  (1856) 
14  N.  Y.  191,  67  Am.  Dec.  132  {corporation 
entitled  to  recover  reasonable  value  of 
stocks  transferred) ;  Rome  Sav.  Bank  v. 
Krug  (1886)  102  N.  Y.  331,  6  N.  E.  682, 
af&rming  (1884)  32  Hun,  270  (amount  of 
loan  recoverable  by  corporation  even  if  the 
notes  given  for  it  were  void) ;  First  Nat. 
Bank  v.  Cornell  (1896)  8  App.  Div.  430,  40 
N.  Y.  Supp.  850  (loan  recoverable,  although 
the  note  of  a  third  person  given  as  security 
for  it  violated  a  statute). 

In  Philadelphia  Loan  Co.  ▼.  Towner 
(1839)  13  Conn.  249,  where  a  company 
made  a  loan  on  legal  consideration,  and 
afterwards  took  a  note  as  security,  thereby 
contravening  a  provision  of  its  charter,  it 
was  held  that,  though  there  could  be  no 
recovery  on  the  note,  -the  money  lent  might 
be  recovered  on  the  money  counts.  The 
court  was  unable  to  see  how  the  note 
could  have  the  effect  of  extinguishing  the 
original  cause  of  action,  or  in  any  manner 
contaminating  it. 

In  Curtis  v.  Leavitt  (1857)  15  N.  Y.  97, 
a  banking  corporation  in  New  York  bor- 
rowed of  bankers  in  Philadelphia  certain 
^ums  of  money,  for  which  the  borrower 
issued  to  the  lenders  time  certificates  of 
deposit,  and  also  pledged  its  bonds  as  secur- 
ity for  the  payment  of  the  certificates. 
The  certificates  were  held  to  be  illegal  and 
void,  and  it  was  claimed  that  the  bonds 
pledged  to  secure  the  certificates  must  fall 
with  them.  But  it  was  held  that,  the  loan 
being  valid,  the  law,  notwithstanding  the 
form  of  the  transaction,  annexed  the 
pledge  to  the  debt  for  the  money  lent,  and 
not  to  the  void  certificates.  The  bonds 
were  accordingly  enforced  against  the  as- 
sets of  the  corporation.  This  decision  was 
eited  with  approval  in  Pratt  ▼.  Eaton 
(1880)   79  W.  Y.  449. 

sUtica  Ins.  Co.  v.  Scott  (1818)  19  Johns. 
(N.  Y.)  1;  Utica  Ins.  Co.  v.  Cadwell  (1829) 
3  Wend.  (N.  Y.)  296;  Utica  Ins.  Co.  v. 
Kip  (1829)  3  Wend.  (N.  Y.)  369;  Utica  Ins. 
Co.  V.  Bloodgood  (1830)  4  Wend.  (N.  Y.) 
652. 

4  In  Pratt  v.  Short  (1880)  79  N.  Y.  437,  35 
Anu  Rep.  531,  the  court  said:  "In  view  of 
the  special  language  of  the  restraining  act, 
and  the  specification  of  the  consequences 
which  should  follow  the  unlawful  discount 
of  commercial  paper,  there  is  grreat  force 
in  the  suggestion  that  the  legislature  re- 
garded the  particular  penalty  imposed,  and 
the  remedy  by  quo  warranto  or  by  an  ac- 
tion in  equity  to  restrain  the  exercise  by 
•  corporation  of  unauthorized  powers,  as 
L.R.A.1917A. 


a  sufficient  protection  against  corporations 
or  individuals  xmlawfully  engaging  in  the 
business  of  discounting  paper,  and  that  it 
was  not  intended  that  they  should  also 
forfeit  all  claim  to  money  loaned  or  ad- 
vanced upon  the  prohibited  security.  .  .  , 
If  the  defendants  avoid  their  indorsement, 
it  is  the  plainest  equity  that  they  shall 
restore  the  money  which  they  received  on 
the  faith  of  it."  The  court  declined  to 
accept  the  argiunent  advanced,  "that  the 
loan  or  advance  of  the  money,  and  the 
taking  of  the  note  with  the  indorsement  as 
security  therefor,  constituted  one  single 
and  inaivisible  act,  incapable  of  separation, 
and  that  the  transaction  as  a  whole  falls 
under  the  condemnation  of  the  law,  so  that 
neither  the  corporation  nor  its  assignees  in 
bankruptcy  have  a  remedy  either  upon  the 
security,  or  to  recover  back  the  money  ad- 
vanced upon  the  void  paper." 

The  above  decision  was  cited  as  a  eon- 
trolling  precedent  in  Pratt  v.  Eaton  (1880) 
79  N.  Y.  449,  reversing  (1879)  18  Hun,  293. 
The  Pi  Company,  to  which  the  defendant 
had  executed  his  bond  and  mortgage  to  se- 
cure it  for  any  indebtedness  it  had  against 
him  **upon  any  promissory  note,  bill  of 
exchange,  check,  overdraft,  or  otherwise," 
lent  him  various  sums  of  money  upon  the 
discount  of  his  notes.  The  grounds  upon 
which  a  suit  for  the  foreclosure  of  the 
mortgage  was  held  to  be  maintainable  were 
thus  stated:  **The  notes  were  void,  but 
the  company,  by  the  express  terms  of  the 
11th  section  [of  its  charter  might  invest  in] 
bonds  and  mortgages  and  other  securities 
specified.  There  was  a  loan  in  this  case,  and 
this  created  an  indebtedness  to  the  bank, 
which  was  within  the  condition  of  the  mort- 
gage. The  words,  'or  otherwise/  in  the  dec- 
laration of  trust,  are  broad  enough  to  cover 
any  debt  which  the  company  might  hold 
against  the  mortgagor.  The  fact  that  the 
loan  was  made  by  way  of  discount  of  com- 
mercial paper,  and  upon  the  security  of  the 
notes  as  well  as  of  the  mortgage,  does  not 
vitiate  the  valid  security.  The  substance  of 
the  transaction  in  respect  to  the  mortgage 
was  that  it  was  taken  to  secure  the  loan, 
and  not  the  notes,  which  at  most  were  mere 
evidence  of  the  loan.'' 

These  rulings  seem  to  have  destroyed  the 
authority  of  the  criticisms  which  had  pre- 
viously been  passed  upon  the  Utica  insur- 
ance cases,  on  the  ground  that  they  im- 
plied an  acceptance  of  the  theory  that  the 
different  parts  of  an  entire  illegal  contract 
might  be  discriminated,  and  one  part  held 
valid,  and  the  other  void.  Tracy  v.  Tal- 
mage (1856)  14  N.  Y.  162,  67  Am.  Dec.  132; 
Curtis  V.  Leavitt  (1857)  15  H.  Y.  9. 
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received^  or  to  an  equitable  suit  for  an 
accounting.'^  Numerous  caaes  involving 
one  or  other  of  these  classes  of  actions 
are  collected  in  the  footnote.^  The  ap- 
propriate relief  may  also  be  decreed  in 
some  instances  as  an  incident  of  an  equi- 
table suit  for  the  avoidance  of  the  con- 
tract and  a  declaration  that  the  defend- 
ant is  a  trustee  in  respect  of  the  money 
paid  thereunder^ 

In  a  case  where  a  foreign  corporation 
which  had  advanced  money  upon  a  draft 
issued  by  a  New  York  bank  was  held 
to  be  entitled  to  recover  it  back,  the 
ratio  decidendi  was,  that  the  plaintiffs 
were  not  presumed  to  have  notice  of  the 
New  York  statutes,  and  consequently 
stood  "in  precisely  the  same  situation  as 


though  the  money  had  been  paid  by  them 
under  a  mistake  as  to  material  facts/'  ^ 
The  obligation  of  a  public  corporation 
to  restore  money  received  for  bonds  is- 
sued in  excess  of  its  powers,  has  been 
affirmed  in  several  cases.'  But  no  re- 
lief is  granted  where  they  were  issued 
in  violation  of  an  expressly  prohibitory 
provision  of  a  state  Constitution.^^ 

12,  Same  aubjeet;  rigfU  of  action  where 
the  tnofiey  sued  for  tvas  borrotaed.  or 
lent  by  the  corporation  in  excess  of  its 
powers. 

In  many  of  the  oases  in  which  the 
availability  of  the  remedy  discussed  un- 
der the  preceding  section  has  been  af- 
firmedy  the  action  was  brought  for  the 


*For  a  case  in  which  this  was  explicitly 
laid  down,  see  Western  Maryland  R.  Co.  v. 
Blue  Ridge  Hotel  Co.  (1905)  102  Md.  336, 
2  L.R.A.(N.S.)  887,  111  Am.  St.  Rep.  362, 
62  Atl.  351. 

In  an  Iowa  case  m  which  it  was  declared 
that,  where  an  ultra  vires  contract  is  made 
and  performed  on  one  side,  the  other  party 
cannot  be  permitted  to  enjoy  the  benefits 
received,  but  will  be  required  in  a  proper 
action  to  account,  Twiss  v.  Guaranty  Life 
Asso.  (1803)  87  Iowa,  733,  43  Am.  St.  Rep. 
418,  65  N.  W.  8,  the  word  ''account"  seems 
to  be  used  in  its  broader  sense. 

^Aotion.  for  atoney  kad  and  veoeived. 

Logan  County  Nat.  Bank  v.  Town  send 
(1891)  139  U.  S.  67,  35  L.  ed-  107,  11  Sup. 
€t.  Rep.  496,  affirming  (1887)  8  Ky.  L. 
Rep.  694,  3  8.  W.  122  (National  Banking 
Act  ''does  not  give  a  national  bank  an  ab- 
solute right  to  retain  bonds  coming  into 
its  possession,  by  purchase,  under  a  con- 
tract which  it  was  without  authority  to 
make") ;  Central  R.  &  Bkg.  Co.  v.  Smith 
(1884)  76  Ala.  572,  62  Am.  Rep.  353; 
Brennan  v.  Gallagher  (1902)  199  lU.  207, 
65' N.  E.  227,  reversmg  (1901)  99  111.  App. 
81;  United  States  Brewing  Co.  v.  Dolese  & 
S.  Co.  (1913)  269  ni.  282,  47  L.R.A.(N.S.) 
898,  102  N.  E.  753;  Morviile  y.  American 
Tract  Soc.  (1877)  123  Mass.  129,  25  Am. 
Rep.  40;  Peterson  v.  People's  Bldg.  Loan 
A  Sav.  Asso.  (1900)  124  Mich.  573,  83  N. 
W.  606  (assumpsit  by  shareholder  for  mon- 
ey paid  on  a  certificate  for  shares) ;  Inter- 
etate  Hotel  Co.  v.  Woodward  &  B.  Amuse- 
ment Co.  (1903)  103  Mo.  App.  198,  77  S. 
W.  114;  Green  v.  Ashe  (1914)  130  Tenn. 
^15,  172  S.  W.  293  (corporation  entitled  to 
recover  money  paid  in  pursuanoe  of  a  con- 
tract for  the  purchase  of  its  own  stock); 
Crutcher  v.  Nashville  Bridge  Co.  (1847)  8 
Humph.  (Tenn.)  403  (money  paid  in  pur- 
suance of  a  contract  for  the  purchase  of 
land  held  to  be  recoverable) ;  Northwestern 
Union  Packet  Co.  v.  Shaw  (1875)  37  Wia. 
455,  19  Am.  Rep.  781  (corporation  entitled 
to  recover  money  paid  in  advance  on  a 
contract  of  purchase). 
i:..R.A.1917A. 


In  Burrows  v.  Niblack  (1898)  28  C.  C.  A. 
130,  53  U.  S.  App.  712,  84  Fed.  Ill,  where 
a  bank  had  purchased  the  stock  of  another 
corporation,  the  court  laid  it  down  that, 
"the  money  having  been  unlawfully  paid 
out,  the  bank  had  an  immediate  right  of 
action  to  recover  it  in  an  action  of  assump- 
sit. It  was  not  necessary  to  go  into  equity, 
nor  to  offer  a  return  of  stock.'' 

In  Whitney  v.  Peay  (1862)  24  Ark.  22, 
it  was  held  that  money  advanced  on  an 
illegal  pledge  might  be  recovered  in  an  ac- 
tion on  a  quantum  meruit.  This  is  dearly 
a  technical  error. 

Suit  for  acoouiLtins* 

Aldrich  v.  Chemical  Nat.  Bank  (1899) 
176  U.  S.  618,  44  L.  ed.  611,  20  Sup.  Ct. 
Rep.  498;  Nashua  &  L.  R.  Corp.  v.  Boston 
&  L.  R.  Corp.  (1884)  19  Fe^  804;  Central 
Trust  Co.  V.  Ohio  C.  R.  Co.  "1885)  23  Fed. 
306;  Pauly  v.  Pauly  (1895)  107  Cal.  8,  48 
Am.  St.  Rep.  98,  40  Pac  29;  Nashua  &  L. 
R.  Corp.  V.  Boston  &  L.  R.  Corp.  (1895)  164 
Mass.  222,  49  Am.  St.  Rep.  454,  41  N.  E. 
268;  Greenville  Compress  &  W.  Co.  v. 
Planters'  Compress  &  W.  Co.  (1893)  70 
Miss.  669,  35  Am.  St.  Rep.  681,  13  So.  879; 
Manchester  &  L.  R.  Co.  v.  Concord  R.  Corp. 
(1889)  66  N.  H.  100,  9  L.R.A.  689,  3  Inters. 
Com.  Rep.  319,  49  Am.  St.  Rep.  682,  20  Atl. 
383;  Standard  Oil  Co.  v.  Scofield  (1885; 
Sup.  Ct.  Spec.  Term)  16  Abb.  N.  C.  (N.  Y.) 
372;  Moore  v.  Swanton  Tanning  Co.  (1888) 
60  Vt.  469,  15  Atl.  114. 

7  Hamilton  v.  Savannah,  F.  &  W.  R.  Co. 
(1892)   49  Fed.  412. 

•  Bank  of  Chillicothe  v.  Dodge  (1860)  8 
Barb.   (N.  Y.)  233. 

•  Parkersburg  v.  Brown  (1882)  106  U. 
S.  487,  27  L.  ed.  238,  1  Sup.  Ct.  Rep.  442 
(plaintifT  entitled  to  call  for  reconveyance 
of  land);  Read  v.  Plattsmouth  (1882)  107 
U.  S.  668,  27  L.  ed.  414,  2  Sup.  Ct.  Rep. 
208;  Paul  v.  Kenosha  (1867)  22  Wis.  272, 
94  Am.  Dec.  598. 

lOUtchfield  v.  Ballou  (1885)  114  U.  S. 
190,  29  L.  ed.  132,  5  Sup.  Ct.  Rep.  820. 
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recovery  of  money  borrowed  by  the  com- 
pany in  excess  of  its  powers,  either  as 
regards  amount  or  in  some  other  re- 
spect.^ In  other  cases  the  right  of  re- 
covery was  affirmed  with  regard  to  a  cor- 
poration which  made  an  ultra  vires  loan 
to  the  defendant.'  It  is  obvious,  how- 
ever, that  whenever  contracts  of  these 
descriptions  are  concerned,   the  virtual 


effect  of  allowing  an  action  to  be  main- 
tained as  for  money  had  and  received  is 
the  enforcement  of  the  contracts  them- 
selves. Considered  merely  with  refer- 
ence to  the  test  of  technical  correctness 
in  pleading,  this  objection  is  not  very 
serious  in  jurisdictions  where  the  liberal 
rule  of  modem  systems  of  procedure  has 
been  adopted.     But  it  is  impossible  to 


iManville  v.  Belden  Min.  Co.  (1883)  6 
McCrary,  391,  17  Fed.  425  (demurrer  sus- 
tained to  answer  alleging  ultra  vires  in  an 
action  in  which  the  plaintiff  sought  to  re- 
cover, as  "money  advanced  at  the  special 
instance"  of  the  defendant  company,  a 
loan  which  exceeded  the  amount  which  it 
was  authorized  to  borrow);  Whitney  v. 
Peay  (1862)  24  Ark.  22;  Williams  v.  Bank 
of  Commerce  (1894)  71  Miss.  858,  42  Am. 
St.  Rep.  503,  16  So.  238  (money  borrowed 
by  foreign  corporation  which  had  not  com- 
plied with  the  statutory  prerequisites  to 
doing  business);  Connecticut  River  Sav. 
Bank  v.  Fiske  (1880)  60  N.  H.  363  (decision 
possibly  to  be  classified  under  this  head, 
though  the  ratio  decidendi  is  not  entirely 
clear);  International  Trust  Co.  v.  Davis  & 
F.  Mfg.  Co.  (1899)  70  N.  H.  118,  46  Atl. 
1054;  Anthony  v.  Household  Sewing  Mach. 
Co.  (1889)  16  R.  I.  571,  5  L.R.A.  575,  18 
Atl.  176;  Crutcher  v.  Nashville  Bridge  Co. 
(1847)  8  Humph.  (Temi.)  403.  See  also 
Vanatta  v.  State  Bank  (1858)  9  Ohio  St. 
27,  §  14,  note  3,  infra. 

In  Aldrich  v.  Chemical  Nat.  Bank  (1899) 
176  XT.  S.  618,  44  L.  ed.  611,  20  Sup.  Ct.  Rep. 
498,  where  the  money  in  question  had  been 
obtained  under  a  loan  negotiated  by  the 
president  of  t^  F.  Bank,  it  was  held  that, 
as  the  money  borrowed  by  the  defendant,  a 
national  bank,  had  been  used  in  its  business 
and  for  its  own  benefit,  the  borrower,  hav- 
ing enjoyed  the  fruits  of  the  transaction 
could  not  avoid  accountability  to  the 
lending  bank,  even  if  it  were  true,  as  con- 
tended, that  the  borrower  could  not,  con- 
sistently with  the  law  of  its  creation,  have 
itself  effected  a  loan  of  the  money.  The 
court  said:  "There  is  nothing  in  the  acts 
of  Congress  authorizing  or  permitting  a 
national  bank  to  appropriate  and  use  the 
money  or  property  of  others  for  its  ben- 
efit without  liability  for  so  doing." 

In  Farmers'  Bank  v.  Burchard  (1860)  33 
Vt.  346,  the  court  thus  states  its  conclu- 
sions: "If,  then,  it  is  to  be  held,  as  we 
think  it  should  be,  that  the  principals. 
Smith,  Dwight,  &  Company,  were  liable 
for  the  money  loaned  to  them,  and  that 
such  liability  might  be  enforced  by  an  ac- 
tion of  assumpsit  counting  on  the  implied 
promise  to  pay,  in  our  opinion  it  might  as 
well  be  enforced  upon  a  security,  as  a  note, 
covering  that  liability,  and  expressly  prom- 
ising to  pay.  It  would  follow,  of  course, 
that  a  surety  upon  such  note  would  be 
bound  to  the  same  extent  as  such  prin- 
cipal, so  far  as  depended  on  the  validity 
and   sufficiency   of   the  consideration." 

In  Standard  Sav.  &  K  Asso.  v.  Aldrich 
L.R.A.1917A. 


(1908)  20  L.R.A.(N.S.)  393,  89  C.  C.  A. 
640,  163  Fed.  216,  the  court  made  the  fol- 
lowing remarks:  "Conceding  the  utter  il- 
legality of  the  contract,  the  appellants  in 
the  court  below  and  here  say  that  they 
abandon  and  repudiate  the  contiact  and 
sue  only  to  recover  money  which  the  ap- 
pellee association  received,  and  which,  ex 
sequo  et  bono,  it  ought  [not]  to  retain. 
The  principle  to  which  the  appellants  ap- 
peal is  perfectly  plain  and  well  settled. 
Although  the  managers  of  the  Michigan 
Association  had  no  power  to  borrow  money 
for  such  purposes,  yet,  to  the  extent  that 
the  money  has  not  been  expended,  or  has 
been  paid  out  in  discharge  of  legitimate 
obligations  of  the  association,  it  would  be 
unjust  and  inequitable  that  it  should  not 
be  held  accountable.  This  right  of  recovery 
is  based  upon  an  implied  promise  to  re- 
turn the  money  or  property  so  received,  or 
to  make  compensation  to  the  extent  tliat 
it  has  actually  benefited  by  its  application 
to  the  discharge  of  actual  liabilities  in- 
curred in  the  legitimate  course  of  busi- 
ness." Recovery  was  denied  on  the  ground 
that  no  direct  benefit  had  been  received  by 
the  corporation.  For  another  case  in  which 
the  action  failed  for  the  same  reason,  see 
Travelers'  Ins.  Co.  v.  Johnson  City  (1900) 
49  L.R.A  123,  40  C.  C.  A.  58,  99  Fed.  666. 

In  Keokuk  v.  Ft.  Wayne  Electric  Co. 
(1894)  90  Iowa,  67,  57  K.  W.  689.  it  was 
laid  down  broadly  that  "no  court  has  ev^T 
decided  that  a  corporation  may  borrow 
money,  and  keep  it  because  it  was  forbid- 
den by  its  charter  to  borrow  money." 
That  this  assertion  is  not  strictly  correct 
even  as  rej^ards  the  American  courts  is 
shown  by  the  case  cited  in  §  14,  note  2, 
infra.  It  is,  of  course,  quite  defective  as 
a  statement  of  the  purport  of  the  English 
authorities.     See  §§  4-6,  supra. 

«In  Leigh  v.  American  Brake  Beam  Co. 
(1903)  205  111.  147,  68  N.  E.  713,  affirming 
(1903)  107  111.  App.  444,  the  declaration 
in  an  action  brought  by  a  corporation 
which  had  lent  money  to  certain  persons 
and  taken  their  notes  therefor  contained 
special  counts  on  the  notes  and  the  com- 
mon money  counts.  The  court  after  stat- 
ing that  no  action  could  be  maintained  up- 
on the  contract,  said  (p.  152) :  'That  rule 
of  law,  however,  does  not  prevent  a  re- 
covery from  the  defeadant  of  the  moneys 
of  the  plaintiff  received  by  him.  Although 
a  party  is  not  liable  to  pay  according 
to  a  contract  which  is  ultra  vires,  tliat 
fact  is  not  permitted  to  work  injustice 
where  the  law  can  afTord  a  remedy  with- 
out enforcing  the  illegal  contract,  and  the 
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ignore  the  consideration  that,  in  cases 
where  the  corporation  is  the  defendant, 
innocent  shareholders  may  frequently  he 
prejudiced  if  the  mere  fact  that  it  had 
received  the  benefit  of  the  money  is  re- 
garded as  rendering  it  liable  therefor. 
So  far  as  the  present  writer  knows,  the 
difftculty  thus  suggested  has  not  been  dis- 
eussed  by  any  of  the  courts  which  have 
affirmed  the  right  of  action. 

In  one  case  the  right  to  recover  a  loan 
was  denied  on  the  ground  that  ''a  recov- 
ery under  a  common  count  would  be  an 
enforcement  of  a  void  contract  as  effec- 
tively as  if  it  had  been  under  a  special 
«ount,  setting  forth  the  contract/'  •  The 
position  thus  taken  is  in  effect  similar 
to  that  of  the  English  courts;  which, 
however,  do  not  base  their  views  on  sim- 
ply formal  grounds.    See  §§  4-6,  supra. 

13,  Rule  where  the  corporation  is  ask' 
ing  to  he  relieved  frotn  the  ohligations 
of  the  contract. 

In  most  of  the  cases  in  which  recovery 
has  been  allowed  independently  of  the 
contract,  the  corporation  was  the  defend- 
ant, either  actually  or  in  effect.  But  it 
is  clear  that  the  considerations  upon 
which  the  courts  proceeded  in  this  class 
of  cases  are  equally  controlling  where  the 
corporation  is  the  moving  party.  Its 
own  claim  will  not  be  enforced  unless  it 
makes  such  restitution  or  pays  such  com- 
pensation  to   the   plaintiff   as   may   be 


deemed  equitable  under  the  circum- 
stances. The  same  rule  is  applicable 
whether  the  redress  sought  is  the  annul- 
ment of  the  contract,^  or  the  recovery  of 
a  debt,*  or  an  injunction  to  restrain  pro- 
ceedings against  itself.' 

14.  Operation  of  the  principle,  in  pari 

delicto. 

In  an  early  Massachusetts  case  one  of 
the  grounds  upon  which  the  claimant  was 
held  to  be  entitled  to  recover  money  re- 
ceived by  the  defendant  under  an  illegal 
contract  of  deposit  was  that,  ^'although 
the  plaintiff  may  be  considered  as  being 
particeps  eriminis  with  the  defendants, 
they  are  not  in  pari  delicto.  .  .  . 
Where  money  is  paid  on  a  contract  which 
is  merely  prohibited  by  statute,  and  the 
receiver  is  the  principal  offender,  he  may 
be  compelled  to  refund.  This  is  not  only 
consonant  to  the  principles  of  sound  pol- 
icy and  justice^  but  is  now  so  settled  by 
authority,  whatever  doubts  may  have 
been  entertained  respecting  it  in  former 
times."  It  was  stated  that  the  rule  is 
different  "where  the  illegality  of  the 
contract  arose  from  any  moral  turpi- 
tude." 1 

In  an  early  Ohio  case,  where  it  was 
held  that  a  corporation  could  not,  in  an 
action  of  assumpsit  against  the  acceptor 
of  bills  discounted  by  it,  recover  for  the 
money  loaned  even  upon  the  common 
counts,  the  reason  assigned  was  that,  "as 


courts  will  give  relief  where  it  can  be  given 
independently  of  the  contract.  It  would 
be  unjust  to  hold  that  one  who  has  re- 
ceived money  or  property  under  a  contract 
which  is  ultra  vires  need  not  account  for 
it  because  the  contract  was  illegal,  but  the 
law  implies  a  contract  to  return  what  has 
been  received.  Where  a'  contract  is  not 
malum  in  se  or  malum  prohibitum,  and  it 
has  been  executed  or  benefits  have  been  re- 
ceived, the  party  benefited,  whether  the 
corporation  or  individual,  will  not  be  per- 
mitted to  retain  the  fruits  of  the  transac- 
tion without  compensation." 

In  Lester  v.  Howard  Bank  (1870)  83  Md. 
563,  3  Am.  Rep.  211,  a  claim  for  a  debt  due 
upon  a  loan  made  by  a  bank  in  violation 
of  its  charter  was  allowed,  the  court  say- 
ing that  in  cases  ''arising  under  contracts 
made  in  violation  of  a  statute,  ...  it 
has  been  repeatedly  held  that  an  action 
would  lie  against  a  party  receiving  money 
under  such  a  contract  upon  a  promise  im- 
plied by  law  to  refund  it.** 

See  klso  Santa  Cruz  v.  Wykes  (1913) 
120  G.  C.  A.  486,  202  Fed.  357. 

•  In  Orand  Lodge  v.  Waddill  (1860)  36 
Ala.  313. 

1  New  Castle  Northern  R.  Co.  v.  Simpson 
<1884)  21  Fed.  633,  s.  c.  subsequent  hearing 
(1886)  23  Fed.  214  (fair  compensation  for 
work  done  under  contract  was  awarded  in 
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a  suit  in  which  it  was  annulled  at  the  in- 
stance of  the  corporation);  Madison  Ave. 
Baptist  Church  v.  Baptist  Church  (1878) 
73  N.  Y.  82  (corporation  required  to  restore 
money  paid  by  purchaser  of  property  il- 
legally conveyed). 

»Hall  V.  Paris  (1879)  69  K.  H.  71  (as- 
signee of  savings  bank  in  liquidation  was 
required  to  set  off  against  a  debt  due  from 
the  defendant  the  amount  of  a  special  de- 
posit made  by  him). 

Compare  also  Ely  v.  Oakland  Circuit 
Judge  (1910)  162  Mich.  466,  126  N.  W. 
376,  127  N.  W.  769,  where,  in  mandamus 
proceedings  to  compel  a  circuit  judge  to 
enter  an  order  for  the  assessment  of  the 
members  of  an  insurance  c<«ipany  to  pay 
losses,  it  was  held  that  the  holders  of  ultra 
vires  policies  were  entitled  in  equity  to  the 
return  of  the  unearned  portion  of  premiums 
paid. 

>  Southern  Bldg.  &  L.  Asso.  v.  Oasa 
Grande  Stable  Co.  (1900)  128  Ala.  624,  20 
So.  664  (suit  to  enjoin  foreclosure  of  ultra 
vires  mortgage  not  maintainable  unless 
complainant  offers  to  do  equity  by  restor- 
ing to  defendant  the  amount  remaining 
due  thereon). 

1  White  V.  Franklin  Bank  (1839)  22  Pick. 
(Mass.)  181.  For  further  information  as 
I  to  this  case,  see  §  11,  note  2,  supra. 


1046    ANNO.— ULTRA  VIRES— REMEDY  APART  FROM  ACTION  ON  CONTRACT. 


to  the  money  actually  received  by  the 
defendant,  both  parties  were  in  pari  de- 
licto."^ But  this  decision  was  rendered 
by  a  divided  court;  and,  although  it  was 
not  categorically  dLisapproved  in  a  later 
case  in  which  it  was  criticized,  the  com- 
ments made  upon  it  have  considerably 
abridged  its  authority  as  a  precedent.* 

The  ratio   decidendi  in   some  of   the 
New  York  cases  was  the  "well-settled 


principle  that  where  money  is  paid  by 
one  of  two  parties  to  the  other  on  an 
iUegal  eontract,  in  a  ease  where  they 
may  be  considered  as  particeps  criminis 
and  in  pari  delicto,  an  action  cannot  be 
maintained  after  the  contract  is  executed 
to  recover  the  money  back  again,  for  in 
pari  delicto  potior  est  conditio  defend- 
antis."^  In  other  cases  decided  in  this 
state,  the  action  was  held  to  be  maintain- 


8  Miami  Exporting  Co.  v.  Clark  (1844) 
13  Ohio,  1.  The  court  reasoned  thus:  "It 
has  been  said,  with  much  propriety,  that 
it  is  wrong  for  the  defendant  to  refuse  a 
compensation  for  the  money  actually  re- 
ceived. But,  with  equal  propriety,  it  may 
be  said  to  be  wrong  in  the  plaintiff  to  do 
what  the  law  forbids.  Both  plaintiffs  and 
defendant  were  violators  of  the  law, — the 
one  in  loaning,  and  the  other  in  receiving, 
on  an  illegal  contract.  Can  the  transaction 
be  dissected  so  as  to  enable  us  to  separate 
the  good  from  the  evil,  to  reject  the  bad, 
and  enforce  the  remainder?  The  money 
was  all  received  at  once;  was  a  single  trans- 
action, and  the  whole  contract  is  alike 
tainted  with  the  fraud  and  illegality. 
Again,  the  parties  made  their  own  contract. 
True,  it  was  void  for  want  of  capacity  or 
power  in  the  plaintiff  to  make  it;  void  be- 
cause it  was  a  fraud  upon  the  law  continu- 
ing the  plaintiff's  existence  as  a  bank.  In 
this  view  of  the  case  can  it  be  seriously 
contended  .that  the  law  will  make  out  of 
their  illegal  contract  a  legal  one?  that  it 
will  imply  a  contract  differing  substantial- 
ly from  the  express  contract  made  by 
them?    Clearly  this  cannot  be." 

In  the  earlier  case  of  Spalding  v.  Bank 
of  Muskingum  (1841)  12  Ohio,  544,  the 
ground  upon  which  it  was  held  that  money 
paid  on  a  usurious  contract  could  not  be 
recovered  back  was  that  both  parties  were 
in  pari  delicto. 

<  Vanatta  v.  State  Bank  (1858)  9  Ohio 
St.  27.  The  second  of  the  two  aspects  un- 
der which  the  case  was  presented  was  thus 
dealt  with:  "The  answer  shows  the  trans- 
action to  have  been,  not  the  discounting  of 
a  valid  business  note  of  a  third  party,  but 
in  fact  a  loan  of  money,  evidenced  by  a 
note  drawn  in  a  form  which  the  law  prohib- 
ited, and  which  was  void  for  want  of  pow- 
er in  the  bank  to  receive  it  in  that  lorm. 
The  substantial  contract  of  the  parties  was 
untainted  with  usury  or  any  other  illegal- 
ity: the  sole  vice  was  in  the  negotiable 
form  of  the  note.  As  commercial  paper 
this  note  was  utterly  void;  the  bank  could 
maintain  no  action  upon  it;  and  the  statute 
prohibited  its  assignment,  even  if  valid, 
except  for  the  use  of  the  bank,  now,  can 
the  defendant  be  permitted  to  claim  that 
this  void  note,  in  respect  of  which  they 
stand  pari  delicto  with  the  bank,  shall  op- 
erate as  a  discharge  and  satisfaction  of  a 
bona  fide  indebtedness  for  money  loaned  ?  " 
The  court  then  made  the  following  com- 
ments upon  the  earlier  case:  "The  vice  in 
that  case  was  usury,  which  tainted  not 
L.R.A.1917A. 


only  the  paper  sued  upon,  but  the  contract 
of  loan  itself.  Independent  of  the  note, 
the  contract  was  one  which  the  Miami  £z- 

Eorting  Company  had  no  power  to  make. 
>ut  here,  as  we  have  said,  everything  is 
legal,  except  the  form  of  the  paper.  In 
that  case,  a  recovery  could  not  have  been 
had  if  no  note  had  been  taken,  but  here 
it  is  clearly  otherwise.  .  .  .  We  think 
the  whole  object  of  the  requirement  of  the 
statute  as  to  the  form  of  discounted  paper 
is  accomplished,  and  indeed  can  only  be 
attained,  by  holding  that  securities,  taken 
in  a  prohibited  form,  are  simply  void,  and 
do  not  affect  the  independent  rights  or  lia- 
bilities of  the  parties.  The  mischief  intend- 
ed to  be  remedied  is  thus  guarded  against 
while  the  bona  fide  assets  of  the  bank  are 
preserved  for  the  benefit  of  bill  holders  and 
creditors.  A  party  should  not  be  permitted 
to  plead  his  own  violation  of  the  law  as  a 
discharge  from  legal  obligation  to  pay  an 
honest  debt.  The  authorities  are  numer- 
ous, both  in  this  country  and  in  England, 
in  support  of  the  principle  that  money 
loaned  on  a  written  security  which  the 
statute  makes  void  may  be  recovered  in  an 
action  on  the  common  counts.  Indeed,  I 
am  aware  of  no  authority  to  the  contrary, 
where  the  vice  of  the  paper  is  merely  in  its 
form." 

4Knowlton  v.  Congress  &  E.  Spring  Co. 
(1874)  57  N.  Y.  518.  There  an  action 
brought  for  the  recovery  of  money  paid  by 
a  trustee  of  the  defendant  in  pursuance  of 
a  subscription  for  stock  illegally  issued 
was  held  not  to  be  maintainable.  The  con- 
tention of  counsel  that  the  plaintiff  was  not 
in  pari  delicto  with  its  defendant  was  re- 
jected for  reasons  thus  stated:  He  was  "an 
active  participant  and  agent  in  the  origin 
and  consummation  of  the  unlawful  scheme, 
in  the  preparation  of  the  subscription 
agreement,  and  in  procuring  signatures 
thereto,  and  nothing  appears  to  have  been 
done  for  the  purpose  of  carrying  out  those 
objects  without  his  approbation  and  con- 
sent. The  defendant  is  an  artificial  body, 
acting  only  as  moved  by  its  trustees  or 
corporators  and  stoclcholders,  having  no 
will  or  capacity  to  act  except  through  their 
action  and  instrumentality;  and,  although 
it  is  liable  for  all  the  legal  consequences  of 
its  transactions,  done  under  their  direction 
and  authority,  it  appears  to  be  a  perversion 
of  every  rule  and  principle  in  determining 
the  relative  culpability  or  fault  of  parties, 
to  say  that  a  corporation  thus  acting  and 
impelled  to  such  action  is  more  culpable 
than  a  living,  intelligent  troatee,  who  was 
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able  upon  the  gioiuid  that,  under  the 
circumstances  in  evidence,  the  claimant 
was  not  in  pari  delicto  with  the  defend- 
ant corporation.'  As  bearing  upon  the 
evolution  of  the  law  in  that  state,  these 
cases  are  interesting  for  the  reason  that, 
if  they  had  been  presented  at  a  some- 


what later  date,  it  would  probably  have 
been  argued  that  the  defendants  were 
estopped  under  the  circumstances  from 
alleging  the  invalidity  of  the  transac- 
tions impeached.  Such  a  contention 
would  presumably  have  been  rejected  on 
the  ground  that  the  invalidity  was  the 


a  party  moving  and  active  in  causing  the 
action  to  be  had;  and,  in  this  connection,  I 
will  add,  that  the  proposition  or  point  of 
the  plaintiff's  counsel,  that  'the  contract 
was  ultra  vires,'  and,  therefore,  the  cor- 
poration was  the  more  guilty  party,  is  not 
sound.  No  living  or  artificial  body  is  au- 
thorized to  do  an  illegal  act,  and  an  indi- 
vidual is  no  less  guilty  in  doing  what  is 
unlawful  than  an  inanimate  or  artificial 
body  deriving  its  existence  from  legislative 
action." 

In  Cunningham  v.  Massena  Springs  &  Ft. 
C.  R.  Co.  (1892)  63  Hun,  439,  44  N.  Y.  S.  R. 
723,  18  N.  Y.  Supp.  600,  affirmed  in  (1893) 
138  N.  Y.  614,  33  N.  E.  1082,  the  plain- 
tiff had,  in  pursuance  of  a  contract  with 
Foster,  the  contractor  in  chief  for  the 
construction  of  the  defendant's  road,  built 
a  pile  bridge  and  a  small  piece  of  road, 
which  were  beyond  defendant's  line,  but 
supposed  by  plaintiff  to  be  a  part  of  it. 
The  defendant  furnished  materials  for  the 
work  and  made  certain  payments  thereon. 
The  ground  upon  which  the  action  was 
held  to  be  maintainable  was  that  the  plea 
of  ultra  vires  in  respect  of  the  making  of 
the  contract  was  not  available  after  the 
defendant  had  gone  into  possession  of  the 
bridge  and  piece  of  road.  But  the  court, 
citing  the  above  case  as  a  precedent,  add- 
ed: "Were  it  otherwise,  however,  if  plain- 
tiff could  not  enforce  the  contract  as  to 
the  bridge,  because  beyond  the  power  of 
defendant  to  make  it,  yet  defendant,  hav- 
ing paid  $1,857.49  on  the  illegal  contract, 
could  not  recover  the  said  sum  of  the  plain- 
tiff. .  .  .  Hence,  if  it  were  the  fact  that,  for 
want  of  power  to  make  the  contract  on  the 
part  of  defendant,  plaintiff  could  not  re- 
cover a  part  of  the  sum  allowed  by  the  ref- 
eree, it  would  only  be  the  amount  allowed 
for  the  small  part  of  defendant's  road  be- 
tween the  bridge  and  defendant's  line, — 
two  or  three  hundred  dollars." 

•  In  Tracy  v.  Talmage  (1856)  14  N.  Y. 
162,  67  Am.  Dec.  132,  where  the  vendor  of 
stocks  to  a  banking  corporation  agreed  by 
the  contract  of  sale  to  receive,  and  did  re- 
ceive, therefor  notes,  payable  at  a  future 
day,  which  the  corporation  was  not  au- 
thorized to  make,  and  from  issuing  which 
it  was  prohibited  under  a  penalty,  the 
vendor  was  held  to  be  entitled  to  recover 
the  value  of  the  stocks.  The  court,  aft- 
er having  pointed  out  that  the  issuance 
of  the  certificates  in  question  was  a  viola- 
tion of  §§  3,  6,  and  7  of  the  act  concerning 
unauthorized  banking  (1  Rev.  Stat.  712), 
and  that  the  penalties  of  the  statute  were 
imposed  exclusively  upon  the  corporation 
violating  the  provisions  of  the  act,  and  up* 
on  its  omeers  and  members,  proceeded  thus: 
L.R.A.1917A. 


''So  far,  therefore,  as  the  defense  is  based 
upon  a  violation  of  the  restraining  act, 
there  is  that  statutory  designation  of  the 
guilty  party  upon  which  most  of  the  cases 
to  which  I  have  referred  are  made  to  rest. 
But  it  is  obvious  that  the  general  principle 
for  which  I  contend  applies  equally  to  that 
branch  of  the  defense  which  rests  upon  the 
ground  that  the  act  of  the  banking  com- 
pany, in  issuing  the  notes,  was  ultra  vires 
and  against  public  policy.  The  imposition 
of  the  penalties  for  a  violation  of  the  re- 
straining law  upon  the  corporation  alone 
does  not  make  it  the  guilty  party,  but  it 
is  simply  evidence  that  the  legislature  so 
regarded  it;  and  the  reasons  are  equally 
strong  for  fixing  the  principal  guilt  upon 
the  same  party  where  its  acts  merely  vio- 
late the  principle  of  public  policy.  Al- 
though persons  dealing  with  corporations 
are,  for  certain  purposes,  presumed  to 
know  the  extent  of  their  corporate  powers, 
yet  this  is  by  no  means  a  safe  rule  by 
which  to  measure  the  moral  delinquency 
of  the  respective  parties.  To  me,  therefore, 
it  seems  plain,  that  whether  we  regard  the 
act  of  the  Trust  &  Banking  Company  in 
issuing  the  certificates  in  question  as  a 
violation  of  the  restraining  law,  or  as  sim- 
ply ultra  vires,  or  as  against  public  policy, 
the  corporation  is  to  be  regarded  as  com- 
paratively the  guilty  party." 

In  Curtis  v.  Leavitt  (1867)  15  N.  Y.  9, 
two  banks  in  Philadelphia  had  lent  the 
banking  corporation  which  purchased  the 
stocks  mentioned  in  Tracy  v.  Talmage  (N. 
Y.)  supra,  a  sum  of  money,  to  be  repaid 
in  instalments,  and  had  taken  its  post 
notes.  These  notes,  being  within  the  pro- 
hibition of  the  act  of  May  14th,  1840, 
against  time  paper,  it  was  assumed  that 
they  were  void.  But  coUateral  securities 
were  at  the  same  time  pledged  to  the  lend- 
ers, and  if  the  whole  contract  was  illegal 
or  was  disaffirmed,  the  title  to  those  secur- 
ities would  be  lost,  and  they  were  in  fact 
claimed  by  the  receiver  of  the  company  for 
the  benefit  of  other  creditors.  Held,  that 
the  lenders  were  not  partakers  in  the  of- 
fense committed  by  the  borrowing  bank  in 
issuing  its  post  notes,  and  consequently 
that  they  were  not  without  remedy.  The 
further  question  was  then  considered, 
whether  the  remedy  was  confined  to  a  dis- 
affirmance of  the  whole  contract;  in  other 
words,  simply  to  an  implied  assumpsit  for 
money  had  and  received.  The  court  de- 
cided that  the  contract  was  valid  in  all  its 
parts  except  the  prohibited  post  notes. 
This  conclusion  sustained  the  loan,  the  ob- 
ligation to  repay  at  the  times  agreed  on. 
and*  the  pledge  of  the  collateral  securities. 
In  respect  to  the  innocent  party,  the  inval- 
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effect  of  an  expressly  prohibitory  provi- 
sion.® In  two  cases,  one  decided  in  New 
York  and  the  other  in  Illinois,  the  right 
of  recovery  was  referred  both  to  the 
theory  that  the  parties  were  not  in  pari 
delicto,  and  to  the  principle  of  estoppel.'' 
It  is  obvious  that  the  delinquent  cor- 
poration itself  cannot  'invoke  the  aid  of 
the  doctrine  that  the  legislature  may  pro- 
hibit the  contract  and  punish  the  guilty 


parties,  and  yet  l^ve  the  eontraet  to 
stand  in  favor  of  innocent  parties  not 
included  in  the  terms  of  the  prohibi- 
tion." • 

It  has  sometimes  been  laid  down  that 
the  doctrine  in  pari  delicto  is  not  ap- 
plicable in  cases  where  ultra  vires  con- 
tracts are  concerned,  but  merely  in  cases 
where  the  contracts  are  in  violation  of 
some  positive  law,  or  involve  moral  turpi- 


idity  of  the  notes  was  regarded  as  a  void- 
ness  merely,  and  not  as  a  contamination 
infecting  an  entire  contract  which  was  in 
all  other  particulars  lawful. 

In  Sacketts  Harbor  Bank  v.  Codd  (1858) 
18  N.  Y.  240,  the  d^endant,  an  individual 
banker,  under  the  general  banking  act  of 
1838,  received  from  the  plaintiff,  an  incor- 
porated bank,  two  sums  in  Canada  bank 
bills,  at  an  illegal  rate  of  discount.  In  both 
instances  the  bills  were  received  for  the  pur- 
pose of  sending  them  to  Canada  for  re- 
demption, and  this  object  was  known  to  the 
plaintiff.  Held,  that  an  action  might  be 
maintained  on  the  drafts  exchanged  for  the 
checks  which  the  defendant  had  given  for 
the  price  of  the  bills.  The  court  returned 
a  negative  answer  to  the  question  which 
it  declared  to  be  involved,  viz.,  "whether  a 
private  citizen,  lawfully  holding  a  foreign 
bank  note,  and  paying  or  delivering  it  to 
a  bank  or  banker  within  this  state,  not  in- 
tending it  to  go  into  circulation,  but  with 
the  expectation  and  understanding  that  it 
is  to  be  sent  to  the  maker  for  redemption, 
is  to  be  deemed  an  offender  against  this 
statute,  on  the  ground  that  the  receiving 
bank  exacts  of  him  a  greater  discount  than 
it  is  allowed  to  take."  The  ratio  decidendi 
was  that  "the  language  in  which  the  offense 
is  defined  and  the  penalty  declared  evi- 
dently does  not  include  the  customer  mak- 
ing the  deposit  or  delivering  the  notes.  No 
degree  of  guilt,  therefore,  attaches  in  such 
a  case  to  anyone  except  the  corporation  and 
its  agents,  or  the  individual  banker,  re- 
ceiving the  notes  at  the  prohibited  rate  of 
discount.  .  .  .  The  defendant,  in  exact- 
ing too  high  a  rate  of  discount,  was  a  public 
offender.  But  the  offense  was  strictly  stat- 
utory. It  resided  in  the  act  of  taking  the 
notes  at  the  prohibited  rate,  and  the  crim- 
inality rested  on  him  alone.  So  also  does 
the  punishment.  The  plaintiff  has  forfeited 
nothing,  because  the  law  does  not  adjudge 
him  to  be  a  sharer  in  the  guilt."  Selden, 
J.,  dissented  on  the  ground  that,  although 
the  plaintiff  was  entitled  to  recover  the 
value  of  the  bills  as  upon  an  implied  as- 
sumpsit, the  contract  itself  could  not  be 
set  up  as  establishing  that  value. 

In  Oneida  Bank  v.  Ontario  Bank  (1860) 
21  N.  Y.  490,  it  was  held  that  a  person  who 
had  taken  the  illegality  issued  post-dated 
drafts  of  a  bank  to  which  he  had  lent 
monev  had  not  thereby  become  a  public 
offends,  in  such  a  sense  as  to  preclude  him 
from  recovering  his  loans. 

The  principle  applied  in  the  above  cases 
was  eited  with  approval  by  Mr.  Justice 
L.R.A.1917A. 


Hunt,  in  his  concurring  opinion  in  Nash- 
ville V.  Ray  (1873)  19  Wall.  (U.  S.)  484,  22 
L.  ed.  171,  and  held  to  furnish  a  sufficient 
ground  for  allowing  recovery  on  municipal 
bonds.  He  laid  it  down  that,  even  though 
it  should  be  assumed  that  their  reissue  was 
"not  ultra  vires  merely,  but  was  positively 
prohibited  by  law,  the  city  was  still  re- 
sponsible to  the  holder  of  the  cheeks  for 
the  money  it  had  received  and  still  re- 
tained." In  Perkins  v.  Boothby  (1880)  71 
Me.  91,  this  view  was  accepted  as  correct. 
'  See  §  44  of  the  note  to  Creditors'  Claim 
&  Adjustment  Co.  v.  Northwest  Loan  &  T. 
Co.  ante,  837. 

7  In  First  Nat.  Bank  v.  Cornell  (1806)  8 
App.  Div.  427,  40  N.  Y.  Supp.  850,  Tracy 
v.  Talmage  was  cited  as  an  authority  foV 
holding  the  plaintiff  to  be  entitled  to  re- 
cover a  loan  to  the  corporation  of  which 
the  defendants  were  directors.  The  court 
said:  "The  guilty  party,  the  one  whose  act 
was  in  direct  violation  of  the  law,  was  the 
corporation,  which,  through  its  treasurer, 
took  the  note  instead  of  money  for  the 
stock  which  this  same  treasurer  had  pur- 
chased, and  the  only  sense  in  which  the 
plaintiff  can  be  said  to  be  in  pari  delicto 
was  in  taking  a  note  thus  executed,  with 
knowledge  of  the  circimistances  attending 
its  execution.  This  hardly  makes  the 
plaintiff  equally  guilty  with  the  maker,  but 
it  rather  presents  a  case  in  which  the  court 
may  affoxd  relief  to  the  party  whose  guilt 
or  responsibility  is  comparatively  insig- 
nificant." A  second  and  distinct  ground 
assigned  for  the  decision  was  that  the  cor- 
poration had  received  the  benefits  of  the 
contract. 

In  Watertown  F.  Ins.  Co.  v.  Rust  (1891) 
40  111.  App.  119,  affirmed  in  (1892)  141  III 
85,  30  N.  E.  772,  a  foreign  insurance  com- 
pany was  held  liable  to  a  person  who  did 
not  know  when  he  received  the  policy  in 
suit  that  the  company  had  not  complied 
with  the  prescribed  conditions  precedent 
to  doing  business  in  the  state  in  which  the 
policy  was  issued. 

8  Bank  of  Salina  v.  Alvord  (1865)  31  N. 
Y.  473,  where,  in  an  action  on  drafts  dis- 
counted in  violation  of  an  express  statu- 
tory provision  limiting  the  rate  of  interest, 
the  court  thus  stated  its  conclusions:  "The 
contract  was  one  and  entire,  and  the  il- 
legal element  introduced  into  it  vitiated  it 
altogether.  The  substance  of  the  agree- 
ment was  to  loan  to  the  borrowers  a  sum 
of  money,  provided  they  would  pay  interest 
at  7  per  cent,  and  the  principal  sum  within 
sixty-three  days^  and  secure  their  agree- 
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tude.*  This  view  nee^sitates  an  adop- 
tion of  the  theory  that,  for  the  purposes 
of  the  maxim,  there  is  an  essential  dis- 
tinction between  eontraets  which  are  ex- 
pressly prohibited  and  those  which  are 
merely  prohibited  by  implication.  Such 
a  theory  seems  to  be  untenable  on  gen- 
eral principles.  It  is  also  inconsistent 
with  the  language  used  in  the  case  re- 
viewed under  the  preceding  paragraph,^* 
and  with  the  decision  cited  below.^^  It 
is  important  to  notice,  however,  that  a 
similar  distinction  has  been  predicated 
by  some  courts  in  respect  of  the  applica- 
bility of  the  doctrine  that  the  fact  of  a 


corporation  having  accepted  the  benefits 
of  an  ultra  vires  contract  precludes  it 
from  setting  up  the  plea  of  invalidity. 
In  two  New  York  cases  the  contention 
that  eqtiitable  results  can  be  achieved 
without  the  aid  of  the  doctrine  of  es- 
toppel, because  restitution  or  compensa- 
tion can  be  procured  in  an  action  brought 
in  disafiirmance  of  the  invalid  contract, 
has  been  met  with  the  argument  that  the 
allowance  of  such  a  remedy  necessarily 
violates  the  principle  now  under  discus- 
sion.^ But  the  fact  that  an  action  of 
this  character  has  been  very  generally 
held  to  be  maintainable  is  sufficient  to 


ment  by  these  drafts;  and  in  pursuance  of 
this  agreement  the  loan  was  made  and  the 
drafts  taken.  To  recover  upon  the  drafts 
in  suit  the  bank  must  rely  upon  this  agree- 
ment; and  by  recovering,  it  reaps  the  fruits 
of  the  illegal  contraet.  ...  I  think,  bJ- 
so,  that  the  loan  under  the  contract  proved 
was  illegal,  as  well  as  the  security  taken. 
The  object  of  the  statute  was  to  protect 
borrowers  against  the  oppressive  exactions 
of  banks,  and  the  policy  of  the  law  would 
be  defeated  by  holding  that  the  plaintiffs 
could  recover  the  money  loaned." 

9  Maryland  Hospital  v.  Foreman  (1868) 
20  Md.  624.  In  this  case  the  following  rule 
was  laid  down:  "The  contract  in  all  such 
cases  will  be  regarded  as  void,  and  the 
party  who  delivered  the  property  or  ad- 
vanced the  money  to  such  corporation  will 
be  entitled  to  his  legal  remedy,  not  found- 
ed upon,  but  in  repudiation  of,  the  contract, 
to  recover  the  property  or  the  money  from 
the  corporation,  upon  the  principle  that  it 
had  acquired  no  right  or  title  to  either  im- 
der  the  contract." 

See  also  Kraniger  v.  People's  Bldg.  Soc. 
(1895)  60  Minn.  94,  61  N.  W.  904,  where 
it  was  held  that  there  was  no  delictum  in  a 
case  where  an  excessive  borrowing  was  in- 
volved. 

10  The  conclusion  of  the  passage  quoted 
in  note  6,  supra,  from  the  opinion  in  Tracy 
V.  Talmage,  may  fairly  be  said  to  show  that 
the  court  regarded  it  as  being  immaterial 
for  the  purposes  of  the  decision,  whether 
the  transaction  was  considered  as  a  viola- 
tion of  a  prohibitory  law  or  simply  as  ultra 
vires.  In  the  later  cases  which  treated  this 
decision  as  a  controlling  authority  nothing 
was  said  that  indicates  that  this  part  of 
the  opinion  was  disapproved. 

11  In  Herring  v.  Cumberland  Lumber  Go. 
(1912)  169  N.  C.  382,  42  L.ILA.(N.S.)  64, 
74  S.  E.  1011,  8.  c.  second  appeal  (1913)  163 
N.  C.  481,  79  S.  £.  876,  the  reason  assigned 
for  allowing  the  plaintiff  to  recover  the  rea- 
sonable value  of  a  commodity  sold  in  con- 
sideration of  the  performance  of  an  ultra 
vires  contract  was  that  he  was  not  in  pari 
delicto  with  the  defendant. 

U  In  Bissell  v.  Michigan  S.  ft  N.  I.  R.  Cos. 
(1860)  22  N.  T.  258,  Chief  Justice  Comstock 
made  the  following  remarks:  'It  is  also 
L.R.A.1917A. 


said,  in  order  to  render  this  doctrine  [i.  e., 
ultra  vires]  less  offensive  to  the  reason  and 
conscience,  that  the  innocent  dealer  may, 
upon  the  voidness  of  the  contract  and  a 
disaffirmance  of  it,  recover  baek  the  value 
or  consideration  with  which  he  has  parted 
This  position  necesssurily  concedes  that  the 
corporation,  as  a  legal  person,  made  the  un- 
authorized contract,  and  received  the  mon- 
ey, or  value,  under  and  according  to  it; 
thus  overthrowing  the  main  objection  to 
its  liability  to  respond  directly  upon  the 
contract.  It  also  concedes  the  innocence 
of  the  other  contracting  party;  thus,  ac- 
cording to  all  the  analogies  of  the  law,  re-* 
futinff  the  only  other  objection  (illegality) 
on  which  the  absolute  invalidity  of  such 
dealings  is  claimed  to  rest;  for,  surely,  af- 
ter conceding  that  the  corporation  actually 
made  the  contract,  it  will  not  be  contended 
that  it  can  set  up  that  it  ought  not  to  have 
made  it,  against  an  innocent  person  who 
has  given  up  his  money  or  property  on  the 
faith  of  the  same  contract." 

In  Bath  Gaslight  Co.  v.  Claffjr  (1896)  151 
N.  Y.  24,  36  L.RA.  664,  45  N.  £.  390,  the 
coiu-t  said:  "It  has  been  suggested,  to 
avoid  the  apparent  injustice  which  woidd 
result  from  holding  that  there  could  be  no 
recovery  on  the  contract  for  past-due  rent, 
that  there  might  be  a  remedv  on  an  implied 
contract  to  pay  the  value  of  the  use  of  the 
property.  But  if  the  express  contract  was 
illegal  in  a  proper  sense,  and  the  parties  to 
the  lease  were  guilty  of  a  public  wrong, 
so  as  to  preclude  a  court  of  equity  to  en- 
tertain jurisdiction  on  the  application  of  a 
,  lessor  to  be  relieved  from  the  lease  and  to 
be  restored  to  the  possession  of  the  leased 
property,  as  was  held  in  the  case  of  St. 
Louis,  v:  &  T.  H.  R.  Co.  v.  Terre  Haute  & 
I.  R.  Co.  (1892)  145  XT.  S.  393,  36  L.  ed. 
738,  12  Sup.  Ct.  Rep.  953,  then  surely  it 
would  be  a  mere  evasion  and  would  be  in- 
consistent with  legal  principles  for  the  court 
to  imply  a  contract  from  the  occupation 
under  the  illegal  lease  to  relieve  the  wrong- 
doer from  the  dilemma  into  which  he  had 
voluntarily  placed  himself.  We  think  the 
nile  which  should  be  applied  is  that  the 
lessee  is  bound  by  the  contract  so  long  as 
he  remains  in  possession." 
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show  that  the  prepoaderance  of  judicial 
opinion  is  decidedly  unfavorable  to  the 
view  thus  advanced. 

IS.  Actiirn  haaed  upon  breach  of  duty 
to  use  reasonable  care. 

In  a  leading  New  York  case,  in  which 
a  passenger  injured  while  traveling  on  a 
train  which  was  then  being  operated  on  a 
line  outside  the  territorial  limits  within 
which  the  defendant  was  authorized  to 
do  business  was  held  to  be  entitled  to  re- 
cover damages^  Selden,  J.,  was  of  opin- 
ion that  such  recovery  although  not  war- 
ranted on  the  ground  of  an  estoppel,  as 
argued  by  Comstock,  Ch.  J.,  might  prop- 
erly be  allowed  for  reasons  thus  stated: 
'The  plaintiff^s  claim  .  .  .  rests  not 
upon  his  contract,  but  upon  the  right 
which  every  man  has  to  be  protected 
from  injury  through  the  carelessness  of 
others.  It  has  the  same  legal  foundation 
as  that  of  one  who  has  been  injured  by 
the  negligent  driving  of  some  person  up- 
on the  public  highway,  or  who  has  been 
run  over  by  a  train  of  cars,  when  cross- 
ing the  railroad  track.  The  duty  to  ob- 
serve care  in  these  cases  arises,  not  upota 
any  contract,  but  from  the  obligation 
which  rests  upon  all  persons,  whether 
natural  or  artificial,  so  to  conduct  as  not 


through  their  negligence  to  inflict  injury 
upon   others.    ...    It   may   be   said 
that  the  plaintiff,  by  consenting  to  travel 
in  the  defendants'  cars,  became  a  par- 
ticipator in  their  unlawful  conduct,  and 
hence  is  not  entitled  to  recover;  but  for 
this  position  there  is  not  a  shadow  of 
authority.    The  law  offended  against  by 
entering  into  the  illegal  contract  in  this 
case  is  a  law  of  restriction  upon  the  de- 
fendants, and  not  upon  the  plaintiff.    The 
implied  prohibitions  which  were  violated 
rested  solely  upon  them.    There  was  no 
law     prohibiting     the     plaintiff     from 
traveling  in  their  cars.    I  have  already 
adverted   to    the   rule    that   where    the 
illegality  of  the  contract  consists  in  the 
violation  of  some  law,  the  prohibitions 
of  which  are  aimed  at  one  of  the  parties 
only,  the  other  party  is  to  be  treated  as 
comparatively  innocent,  and  may  have 
relief  against  the  more  guilty  party  even 
in  an  action  ex  contractu.    If,  then,  he  is 
entitled  to  enforce  a  mere  equity  against 
the  other  party,  a  fortiori  may  he  claim 
redress    for    injuries    consequent    upon 
their  tortious  acts."^ 

IBissell  V.  Michigan  S.  &  N.  I.  R.  Cos, 
(1860)  22  N.  Y.  305.  For  some  comments 
upon  these  remarks  of  the  learned  judge,  see 
§  2,  note  3,  supra.  C.  B.  L. 


IOWA  SUPREME  COURT. 

MRS.  B.  P.  BALLAGH 

V. 

INTERSTATE    BUSINESS   MEN'S   ACCI- 
DENT ASSOCIATION,  Appt. 

(—  Iowa,  — ,  155  N.  W.  241.) 

Insurance  —  accident  —  blood  poison* 
Inir. 

1.  The  infection  of  a  wound  with  strep- 
tococci causing  blood  poisoning  and  death 
does  not  prevent  the  wound  from  being  the 
direct  cause  of  death  without  Intervening 
cause  within  the  meaning  of  an  accident 
insurance  policy. 

For  other  cases,  see  Insurance,  VI.  by  S,  ee, 
in  Dig.  1-52  N,  8. 

Same  —  provision  for  blood  poisoning 
—  exclusiveness. 

2.  Full  liability  on  an  accident  insurance 
policy  cannot  be  avoided  in  case  of  death 
from  blood  poisoning  resulting  by  infec- 
tion of  a  wound  which  was  within  the  terms 
of  the  policy,  by  the  fact  that  the  policy 
provides  that  there  shall  be  no  liability  for 
death  resulting  from  infection,  except  that 
whenever  as  a  direct  result  of  an   injury 

Xote.  —  As  to  liability  on  accident  policy 
for  sickness  or  death  caused  by  blood  poison- 
ing, see  annotation  following  this  case,  post, 
1056. 
L.R.A.1917A. 


the  skin  has  been  abraded,  and  there  shall 
be  introduced  into  the  system  through  said 
abrasion  and  by  the  very  instrument  caus- 
ing the  abrasion,  any  specific  bacteria  which 
shall  produce  blood  poisoning,  the  insurer's 
liability  shall  be  only  a  small  percentage  of 
the  face  of  the  policy. 
For  other  eases,  see  Insurance,  VI.  c,  2,  in 
Dig.  1-62  N.  8. 

(December  18,  1915.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Jasper  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  an 
accident  insurance  policy.     Modified. 
*     The  facts  are  stated  in  the  opinion. 

Messrs.  Dunshee  &  Haines,  for  appel- 
lant: 

The  testimony  of  the  plaintiff  failed  to 
establish  that  the  death  of  plaintiff's  de- 
cedent resulted  directly  and  without  inter- 
vening cause  from  the  injury,  even  in  the 
strict  legal  sense  of  the  terms. 

Delaney  v.  Modern  Acci.  Club,  121  Iowa, 
528,  63  L.R.A.  603,  97  N.  W.  91 ;  Omberg  v. 
United  States  Mut.  Acci.  At^so.  101  Ky.  303, 
72  Am.  St.  Rep.  413,  40  S.  W.  909;  Freeman 
V.  Mercantile  Mut.  Acci.  Asso.  156  Mass. 
361,  17  L.R.A.  753,  30  N.  E.  1013:  Martin 
V.  Equitable  Acci.  Asso.  61  Hun,  467,  16  N. 
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Y.  Supp.  270;  Bacon  v.  United  States  Mat. 
Acci.  Aaso.  (Stedman  v.  United  Stales  Mut. 
Acci.  Asso.)  123  N.  Y.  304,  9  L..K.A.  617,  20 
Am.  St.  Rep.  748,  25  N.  £.  309;  National 
Ben.  Abso.  v.  Grauman>  107  Ind.  239,  7  N. 
£.  233;  Isitt  v.  Railway  Passengers  Assur. 
Co.  I*.  R.  22  Q.  B.  Div.  504,  58  L.  J.  Q.  B. 
N.  S.  101,  60  L.  T.  N.  S.  297,  37  Week.  Rep. 
477;  Winspear  v.  Accident  Ins.  Co.  L.  R.  6 
Q.  B.  Div,  42,  50  L.  J.  Q.  B.  N.  S.  292,  43 
L.  T.  X.  S.  459,  29  Week.  Rep.  116,  45  J.  P. 
110;  Lawrence  v.  Accidental  Ins.  Co.  L.  R. 
7  Q.  B.  Div.  216,  50  L.  J.  Q.  B.  N.  S.  622, 
45  h.  T.  N.  S.  29,  29  Week.  Rep.  802,  45  J. 
P.  781;  Carr  v.  Pacific  Mut.  L.  Ins.  Co.  100 
Mo.  App.  002,  75  S.  W.  180;  Commercial 
Travelers'  Mut.  Acci.  Asso.  v.  Fulton,  24 
C.  C.  A.  654,  45  U.  S.  App.  578,  79  fed.  423 ; 
National  Masonic  Acci.  Asso.  v.  Shryoek, 
20  C.  C.  A.  3,  36  U.  S.  App.  658,  73  Fed. 
774;  Modem  Woodmen  Acci.  Asso.  v.  Shry- 
ock,  54  Neb.  250,  39  L».Rjl.  826,  74  N.  W. 
C07;  Simpkins  v.  Hawkeye  Commercial 
Men's  Asso.  148  Iowa,  543,  126  N.  W.  192; 
Caldwell  v.  Iowa  State  Traveling  Men's  As- 
so. 156  Iowa,  327,  136  N.  W.  678 ;  McAuley 
V.  Casualty  Co.  37  Mont.  256,  96  Pac.  131; 
Morrow  v.  National  Masonic  Acci.  Asso.  125 
Iowa,  633,  101  N.  W.  468;  Vernon  v.  Iowa 
State  Traveling  Men's  Asso.  158  Iowa,  597, 
138  N.  W.  696;  Driskell  v.  United  States 
Health  &  Acci.  Ins.  Co.  117  Mo.  App.  362, 
93  S.  W.  880. 

Messrs.  Bead  A  Read  and  Morgan  A 
Korf  for  appellee. 

Weaver,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  alleges  that  her  husband,  now  de- 
ceased, was  in  his  lifetime  and  at  the  date 
of  his  death  a  member  of  the  defendant  as- 
sociation, which  issued  to  him  a  benefit  cer- 
tificate of  membership,  and  that  during  the 
remainder  of  his  life  he  conformed  to  ail  the 
conditions  of  such  membership,  and  was  in 
good  standing  in  the  association  wlien  he 
died.  She  further  alleges  that  by  the  terms 
of  said  certificate  the  defendant  undertook 
upon  the  death,  accidentally  occasioned,  of 
a  member  in  good  standing,  to  pay  the  per- 
son properly  designated  by  him  for  that 
purpose  the  proceeds  of  one  assessment  of 
$2  on  each  member  of  the  association,  not 
C'Xceeding  in  the  aggregate  the  sum  of  $5,- 
000.  The  death  of  her  said  husband,  she 
alleges,  was  the  result  of  bodily  injury  ef- 
fected solely  by  external,  violent,  and  acci- 
dental means,  and  without  intervening 
cause,  and  that  such  death  occurred  within 
less  than  six  months  from  the  date  of  the 
injury;  and  she  further  alleges  that  said 
association  has  more  than  2,500  members, 
and  that  a  single  assessment  at  $2  eacli 
upon  the  membership  will  produce  more 
L.R.A.1917A. 


than  $5,000.  For  answer  the  defendant  ad- 
mits its  corporate  capacity  and  ite  business 
as  alleged,  and  that  defendant's  husband 
was  a  member  of  the  association  in  his. life* 
time,  becoming  such  member  in  October, 
1009,  and  continuing  in  good  standing  dur- 
ing the  remainder  of  his  life,  and  that  plain- 
tiff is  his  widow  and  duly  appointed  bene- 
ficiary. It  also  admite  that  proofs  of  death 
were  furnished  in  due  form  and  in  due 
time,  and  that  its  membership  is  such  that 
a  single  assessment  will  produce  more  than 
$5,000.  It  denies,  however,  that  the  benefit 
contract  is  as  alleged  by  plaintiff,  and  de- 
nies that  it  is  indebted  to  plaintiff  upon 
said  contract  in  any  sum  whatever.  It 
further  allesges  that,  under  ite  ooatraet,  lia- 
bility to  pay  benefits  can  arise  only  when 
the  death  of  the  member  results  from  bodily 
injury  produced  through  external,  violent, 
and  accidentel  means,  independent  of  all 
other  causes,  and  that  the  right  to  demand 
and  receive  such  beneflte  is  subject  to  the 
limitations  and  conditions  of  its  constitu- 
tion and  by-laws  as  they  stand  at  the  date  of 
death.  It  further  alleges  that  at  the  timcj 
when  the  deceased  received  his  injury  the 
laws  of  the  aasociation  provided  that  the 
association  should  not  be  liable  for  the 
disability  or  death  of  a  member  result- 
ing from  infection,  except  as  provided  in 
§  3  of  article  6  of  the  by-laws,  which  is 
hereinafter  set  forth  in  full.  It  is  finally 
alleged  that  the  proofs  of  death  furnished 
by  plaintiff  disclosed  the  fact  or  claim 
that  the  deceased  in  orankinff  a  motor 
oar  received  a  slight  abrasion  on  the  Ic^,  and 
that  the  wound  became  infected  by  a  certein 
bacteria  known  te  the  medical  professitm  as 
streptococci,  which  produced  blood  poison- 
ing, ending  in  death,  and  that  after  investi- 
gation by  the  defendant  it  became  convinced 
that  Uie  death  of  the  deceased  did  not  reault 
solely  and  without  intervening  cause  from 
an  accidental  injury*,  but  that  death  was 
caused  or  contributed  te  by  reason  of  a 
diseased  condition  existing  in  the  body  of 
such  member  long  prior  to  the  date  of  said 
accident.  Defendant  therefore  refused  to 
acknowledge  liability  te  any  extent  beyond 
$500,  which  sum  it  tendered  to  plaintiff, 
who  refused  to  accept  it,  and  the  tender  has 
since  been  kept  good,  and  is  brought  into 
court  for  plaintiff's  use. 

At  the  close  of  the  testimony  the  defend- 
ant moved  for  a  directed  verdict  in  its  favor 
on  the  ground  that,  under  the  terms  of  the 
contract,  and  under  the  conceded  facts,  it 
oMiclusiveiy  appears  that  plaintiff  was  not 
entitled  to  recover.  The  motion  having  been 
ov^-ruled,  plaintiff  moved  for  a  directed  ver- 
dict in  her  favor  for  the  sum  of  $5,000,  and 
interest,  because  there  appears  to  be  no  con- 
flict in  the  evidence  requiring  the  considera- 
tion of  the  jury,  and  plaintiff's  right  to  re- 
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cover  is  manifc-st  upon  the  face  of  the  rec- 
ord. This  motion  was  sustained,  a  verdict 
returned  as  directed,  and  judgment  entered 
accordingly. 

No  error  is  assigned  upon  the  failure  or 
refusal  of  the  court  to  send  the  issues  to 
the  jury,  and  the  sole  question  before  us  is 
the  construction  and  effect  of  the  contract, 
and  whether  the  evidence  is  sufficient  to 
sustain  a  finding  that  the  death  of  plaintiff's 
liusband  was  a  casualty  upon  the  happen- 
ing of  which  defendant  had  undertaken  to 
pay  the  full  benefit  of  $5,000  mentioned  in 
the  certificate  sued  upon. 

The  testimony  relating  to  the  death  of  the 
member  is  very  brief  and  wholly  undisputed. 
It  is,  in  substance,  as  follows :  The  deceased 
and  one  Sterling  were  driving  an  automobile. 
During  the  trip  deceased  had  occasion  to 
crank  the  engine,  and  in  so  doing  said  to 
his  companion  that  he  had  hurt  himself, 
and  rubbed  his  knee  several  times.  On  ar- 
riving home  he  told  his  wife  he  had  nearly 
broken  his  leg,  and  that  in  oranking  the 
car  he  had  hurt  his  left  leg  below  the  knee. 
This  was  on  Thursday  evening  of  August 
20,  1914.  The  next  morning  he  continued 
to  complain,  rubbed  the  leg,  and  said  it  was 
sore.  On  Saturday  he  was  still  suffering 
pain.  On  Sunday  he  was  worse,  and  a 
physician  was  called,  but  he  continued  to 
fail  until  his  death  on  the  following  Thurs- 
day. So  far  as  surface  appearance  was  con- 
cerned the  marks  of  injury  were  slight, 
being  chiefly  indicated  by  a  red  streak  or 
scratch  below  the  knee.  The  attending 
physician  testifies  that  when  he  was  called 
to  treat  the  deceased  he  found  him  suffer- 
ing from  a  very  Virulent  case  of  "strep- 
tococci poisoning,"  commonly  known  as 
blood  poisoning  or  septicemia,  and  that 
there  was  an  apparent  abrasion  of  the  skin 
upon  the  left  leg  just  below  the  knee.  In 
the  opinion  of  the  witness,  the  blood  poison- 
ing was  without  doubt  introduced  into  the 
system  of  deceased  through  the  injury  to  his 
left  leg.  He  adds:  "The  cause  of  his  death 
was  undoubtedly  streptococci  poisoning, 
and  I  am  sure  there  was  no  other  cause 
which  contributed  to  his  death,  nor  was  he 
diseased  in  any  other  way  at  the  time.  I 
am  unable  to  give  an  opinion  as  to  when  he 
got  the  poisoning,  except  that  it  must  have 
l)een  at  least  forty-eight  hours  prior  to  the 
time  I  was  called  to  see  him.  Streptococci 
germs  may  get  into  the  system  from  the 
open  air,  and  it  is  impossible  for  them  to 
get  into  the  system  except  through  an 
abrasion*  of  the  skin,  thus  permitting  the 
bacteria  to  get  into  the  blood.  It  is  possi- 
ble the  germs  got  into  his  system  through 
exposure  of  the  wound  to  the  open  air,  or 
from  touching  an  article,  or  in  almost  any 
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way;  there  is  no  way  to  tell  how  it  hap- 
pened.*' 

As  stating  the  terms  and  conditions  of 
the  contract  sued  upon,  the  plaintiff  relied 
upon  the  following  provision  of  the  delend- 
ant's  articles  of  incorporation,  which  is  sub- 
stantially embodied  in  the  certificate: 

"Article  V.,  section  10. — ^The  association 
shall  pay  to  the  beneficiary  designated  in 
writing  by  any  member  of  the  accident  de- 
partment, who  must  be  either  the  surviving 
wife  or  an  heir  of  such  member,  the  proceeds 
of  one  assessment  of  $2  on  each  member  of 
the  accident  department  in  good  standing  at 
the  time  of  the  accident  to  an  amount  not 
exceeding  $5,000  on  account  of  the  death  of 
any  member  of  the  accident  department  oc- 
curring within  ninety  days  from  the  happen- 
ing of  the  accident  and  resulting  directly 
and  without  intervening  cause  from  a  bodily 
injury  sustained  by  the  member  while  in 
good  standing  and  effected  solely  by  exter- 
nal, violent  and  accidental  means,  subject 
only  to  the  conditions,  provisions  and  limi- 
tations of  the  by-laws." 

And,  as  limiting  and  modifying  the  effect 
of  such  provision,  the  defendant  relies  upon 
certain  of  its  by-laws  reading  as  follows: 

"Article  IV.  §  2.— This  association  shall 
not  be  liable  to  any  member  of  the  accident 
department,  nor  to  any  person  claiming  by, 
through  or  under  any  certificate  issued  to  a 
member,  for  the  payment  of  any  benefits  or 
indemnity  on  acconnt  of  disability  or  death 
resulting  from  poison,  voluntarily  or  in- 
voluntarily taken,  administered,  absorbed, 
or  inhaled  or  from  contact  with  poisonous 
ivy  or  other  poisonous  animal,  mineral,  or 
vegetable  substance,  or  resulting  from  the 
inhalation,  voluntary  or  involuntary,  of  il- 
luminating or  other  gas;  or  resulting  from 
infection,  except  as  provided  in  section  3 
of  article  VI.  of  these  by-laws." 

"Article  VI.  section  3. — Whenever,  as  the 
direct  result  of  an  injury  occurring  solely 
by  external,  violent,  and  accidental  means, 
the  skin  or  the  outer  covering  of  the  eye 
shall  be  abraded,  cut,  or  punctured,  and 
there  shall  be  introduced  into  the  system 
through  said  abrasion,  cut,  or  puncture,  and 
by  the  very  instrument  or  means  causing 
said  abrasion,  cut,  or  puncture,  any  specific 
bacteria,  which  shall,  within  a  period  of  ten 
days  after  said  injury  produce  septicemia, 
pyemia,  or  tetanus  or  any  other  kin.1  of 
blood  poisoning  or  infection,  the  liability  of 
the  association  for  the  payment  of  the  bene- 
fits or  indemnity  on  account  of  disability, 
loss  or  death  resulting  therefrom  shall  in 
no  case  exceed  the  amount  of  $500." 

I.  The  fundamental  proposition  upon 
which  appellant  relies  is  that  the  evidence 
failed  to  establish  that  the  death  of  plain- 
tiff's husband  resulted  directly  and  without 
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intervening  cause  from  the  injiury  he  re- 
ceived; in  other  words,  even  if  the  effect  of 
the  by-laws  upon  the  extent  and  scope  of  the 
insurance  be  disregarded,  the  blood  poison- 
ing is  still  an  'intervening  cause/'  within 
the  terms  of  the  contract,  and  there  can  be 
no  recovery  on  the  contract.  In  the  words 
of  the  brief:  The  proof  established  only  that 
a  bodily  injury  insignificant  in  itself  fur- 
nished a  portal  of  entry  for  the  strepfeococoi 
which  poisoned  the  blood  stream  and  pro- 
duced death.  It  was  not  even  in  the  most 
technical  legal  sense  a  cause  of  death.  It 
was  merely  a  passive  condition." 

Counsel  candidly  admit  that  in  Delaney 
V.  Modern  Acci.  Club,  121  Iowa,  628,  63 
L.R.A.  603,  97  N.  W.  91,  this  coiurt  reached 
a  conclusion  which  is  directly  opposed  to  the 
proposition  for  which  he  here  contends,  and 
asks  that  we  now  overrule  it  as  unsoimd. 
To  that  end  he  takes  up  and  reviews  the  sev- 
eral authorities  cited  in  that  opinion, 
criticizes  its  reasoning,  and  undertakes  to 
demonstrate  that  the  holding  is  indefensible 
upon  principle.  We  are  not  prepared  to 
thus  introduce  confusion  into  our  cases. 
The  precedent  thus  established  has  stood 
the  test  of  time  unchallenged  for  the  last 
twelve  years  or  more;  there  is  nothing  in- 
trinsically unjust  in  the  doctrine  there  af- 
firmed and  the  opinion  has  the  support  of 
the  weight  of  authority.  It  takes  up  and 
considers  the  very  proposition  which  counsel 
now  urges  to  affirm,  and  upon  both  principle 
and  precedent  rejects  it  as  unsound.  Upon 
auch  consideration  the  conclusion  was 
reached  that  it  is  wholly  "immaterial  when 
or  how  the  specific  baeillji  which  caused  the 
disease  known  as  blood  poisoning  resulting 
in  the  death  of  Delaney  were  introduced  into 
the  wound,  whether  at  the  time  it  was  in- 
flicted or  subsequently.  Blood  poisoning  is 
a  disease  just  as  many  other  pathological 
conditions  of  the  human  system  resulting 
from  the  introducticwl  of  other  specific 
bacilli  are  diseases.  It  is  wholly  immaterial 
whether  the  pathological  condition  which  re- 
sulted in  death  was  due  to  bacilli  or  not. 
The  simple  question  is  whether  the  death  of 
Delaney  resulted  through  natural  causes, 
without  the  interposition  of  a  new  and  inde- 
pendent cause  from  the  wound  on  his  finger. 
Disease  brought  about  as  the  result  of  a 
wound,  even  though  not  the  necessary  or 
probable  result,  yet,  if  it  is  the  natural 
result  of  the  wound,  and  not  of  an  inde- 
pendent cause,  is  properly  attributed  to  the 
wound,  and  death  resulting  from  the  disease 
is  a  death  resulting  from  the  wound,  even 
though  the  wound  was  not  in  ita  nature 
mortal,  or  even  dangerous." 

This  conclusion  waa  concurred  in  by  the 
entire  coui-t.  It  has  since  been  cited  and 
followed  in  Lehman  v.  Great  Weetem  Acoi. 
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Asso.  165  Iowa,  740,  42  IaR.A.(N.S.)  662, 
138  N.  W.  762;  Caldwell  v.  Iowa  State 
Traveling  Men's  Asso.  156  Iowa,  329,  136 
N.  W.  678;  Simpkins  v.  Hawkeye  Com- 
mercial Men's  Asso.  148  Iowa,  543,  126  N. 
W.  192;  Rathjen  v.  Woodmen  Acci.  Asso. 
93  Neb.  629,  141  N.  W.  815 ;  Moon  v.  Order 
of  United  Commercial  Travelers,  96  Neb.  65, 
52  L.ILA.(N.6.)  1203,  146  N.  W.  1037,  Ann. 
Cas.  1916B,  222. 

That  the  cases  cited  by  the  author  of  that 
opinion  may  not  all  present  an  exact 
parallel  with  the  one  there  being  considered 
is  not  particularly  important.  They  do 
deal  with  the  interpretation  of  contracts  of 
the  same  general  character,  and  affirm  rules 
and  principles  in  point  with  the  position 
there  taken.  For  example,  the  opinion  in 
Omberg  v.  United  States  Mut.  Acci.  Asso. 
101  Ky.  303,  72  Am.  St.  Rep.  413,  40  S.  W. 
909,  dealing  with  a  case  of  blood  poison- 
ing from  the  bite  of  an  insect,  says:  ''The 
blood  poisoning  was  consequent  on  the 
wound.  The  bite  would  therefore  be  the. 
proximate  cause  of  death." 

In  Freeman  v.  Mercantile  Mut.  Acci.  Asbo. 
156  Mass.  351,  17  L.R.A.  753,  30  N.  E.  1013, 
it  is  said:  ''An  injury  which  might  natural- 
ly produce  death  in  a  person  of  a  certain 
temperament  or  state  of  health  is  the  cause 
yf  his  death,  if  he  dies  by  reason  of  it, 
even  if  he  would  not  have  died  if  his 
temperament  or  previous  health  had  been 
different;  and  this  is  so  as  well  when  death 
comes  through  the  medium  of  a  disease 
directly  induced  by  the  injury  as  when  the 
injury  immediately  interrupts  the  vital 
processes." 

Thus  we  might  go  again  over  the  prece- 
dents cited  by  the  author  of  that  opinion, 
and  note  where  each  in  some  of  its  features 
is  fairly  in  point  in  the  matter  then  under 
discussion,  but  we  think  it  unnecessary. 
The  cases  so  mentioned  are  but  few  of  the 
very  many  holding  to  the  principle  of  the 
Delaney  Case,  and  we  suggest  with  all  due 
deference  that  even  the  savage  assault 
thereon  which  counsel  indulges  in  cannot 
disturb  its  standing  as  respectable'  au- 
thority. 

To  hold  as  counsel  contend  for  would  tend 
but  to  one  result,  and  that  is  that  the  de- 
fendant association  could  be  held  to  liabil- 
ity upon  its  contracts  for  no  death  loss  what- 
ever except  where  death  is  the  instant  re- 
sult of  the  accident;  for,  if  the  injured 
party  survives  any  substantial  length  of 
time,  there  are  numerous  diseases  of  trau- 
matic origin,  some  one  of  which  is  practical- 
ly certain  to  make  its  appearance,  lay  its 
hand  upon  the  injured  body,  and  thus  be- 
come the  medium  or  instrument  through 
which  the  injury  effects  its  fatal  results. 
Yet  in   all   such  cases^  if  the  appellant  is 
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right  in  this  case,  the  intervening  disease 
is  an  independent  intervening  cause,  and 
the  insurance  does  not  cover  the  loss  so 
occasioned.  That  such  is  not  the  reasonable 
interpretation  of  the  contract  has  so  often 
been  held  that  we  are  hardly  justified  in 
consuming  time  and  space  to  add  to  the 
citation  of  authorities  made  in  the  Delaney 
Case.  We  venture,  however,  to  quote  from 
Judge  Sanborn  in  Western  Commercial 
Travelers*  Asso.  v.  Smith,  40  L.R.A.  653, 
29  C.  C.  A.  223,  66  U.  S.  App.  393,  86  Fed. 
401.  There  the  injury  was  an  abrasion  of 
the  skin  upon  the  toe  of  the  injured  person 
caused  probably  by  wearing  an  ill-fitting 
shoe,  and  this  was  followed  by  blood  poison- 
ing. The  court  says:  "If  the  death  was 
caused  by  bodily  injuries  effected  by  ex- 
ternal, violent,  and  accidental  means  alone, 
tJie  association  was  liable  to  pay  the 
promised  indemnity.  If  the  death  was 
caused  by  a  disease  which  was  not  the  re- 
sult of  any  bodily  infirmity  or  disease  in 
existence  at  the  time  of  the  accident,  but 
which  was  itself  caused  by  the  external, 
violent,  and  accidental  means  which  pro- 
duced the  bodily  injury,  the  association  was 
equally  liable  to  pay  the  indemnity.  In 
such  a  case  the  disease  is  an  effect  of  the 
accident,  the  incidental  means  produced  and 
used  by  the  original  moving  cause  to  bring 
about  its  fatal  effect,  a  mere  link  in  the 
chain  of  causation  between  the  accident  and 
the  death,  and  the  death  is  attributable,  not 
to  the  disease,  but  to  the  causa  causans, — 
to  the  accident  alone." 

To  the  same  effect  is  Cary  v.  Preferred 
Acci.  Ins.  Co.  127  Wis.  67,  5  L.R.A.(N.S.) 
926,  115  Am.  St.  Rep.  997,  106  N.  W.  1066, 
7  Ann.  Cas.  484.  lliis  also  was  a  case  of 
blood  poisoning  not  materially  unlike  the 
case  at  bar,  and  the  court  there  says:  "The 
bacterial  infection  and  the  resultant  sep- 
ticemia were,  in  the  natural  course  of 
events,  dependent  upon  and  set  in  motion 
by  the  abrasion  of  the  skin  caused  by  the 
fall.  The  entry  of  bacteria  into  the  system 
cannot  be  considered  as  an  independent 
cause  and  as  having  intervened  between  the 
accidental  fall  and  the  death  because  oi  the 
fact  that  it  was  conditioned  on  the  exist- 
ence of  the  abrasion  of  the  skin,  and  was 
wholly  incidental  to  and  set  in  motion  by  it, 
thus  making  it  one  of  the  events  in  the 
chain  of  causation." 

The  list  of  authorities  affirming  this  rule 
is  very  great,  but  enough  has  been  men- 
tioned to  show  the  trend  of  judicial  thought 
upon  the  subject.  It  is  true  that  cases  may 
be  found  giving  some  support  to  the  views 
advanced  on  the  part  of  appellant,  but  they 
are  not  in  harmony  with  the  course  of  our 
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own  decisions,  and  are  opposed  to  tke 
weight  of  authority  in  other  jorisdictionfl. 
II.  It  is  next  argued  that,  even  if  the 
decision  in  the  Delaney  Case  be  adhered  to, 
the  insurance  contract  in  the  present  case 
was  prepared  after  that  decision  was  an- 
nounced, with  the  express  purpose  of  avoid- 
ing liability  in  cases  of  this  nature;  and 
that,  as  the  association  may  lawfully  choose 
for  itself  the  classes  of  risks  against 
which  it  is  willing  to  offer  indemnity,  the 
court  should  give  effect  to  that  purpose. 
Counsel  may  know  the  impelling  motive  and 
purpose  of  the  change  in  the  phraseology  of 
the  contract,  but  the  court  can  ascertain 
such  purpose  by  reference  to  the  contract 
alone.  Without  stopping  to  examine  the 
record  in  the  Delaney  Case,  we  think  we 
are  correct  in  saying  that  the  contract  there 
considered  was  substantially  what  appears 
in  this  case  in  article  5,  §  10,  of  the  articles 
of  incorporation,  which  we  have  above 
quoted.  But,  if  it  be  true  that  the  words, 
"without  intervening  cause,"  now  appear- 
ing therein,  are  a  part  of  the  change  subse- 
quently made,  they  add  nothing  whatever  to 
the  meaning  or  effect  of  that  section;  for 
the  limitation  of  the  insurance  to  members 
dying  ''solely  by  accidental  means"  neces- 
sarily excludes  deaths  attributable  to  the 
intervention  of  some  other  cause.  Reliance 
seems  to  be  placed-  particularly  upon  the 
effect  of  the  provisions  of  the  two  other 
sections  quoted  from  the  by-laws  of  the  asso- 
ciation. Of  these  sections  the  one  last  quot- 
ed (§  3  of  article  6)  seems  at  first  blu^  to 
be  without  relevance  to  this  case,  as  it  pro- 
fesses to  deal  solely  with  accidental  injuries 
to  the  "skin  or  the  outer  covering  of  the 
eye."  If,  however,  a  critical  reading  and 
interpretation  of  this  language  should  justi- 
fy the  conclusion  that  the  word  '^skin,"  as 
there  employed,  has  reference  to  the  skin  of 
the  body  generally,  and  not  simply  to  the 
"outer  covering  of  the  eye,"  such  reading 
does  not,  for  reasons  which  we  are  about  to 
state,  relieve  the  defendant  from  liabilitv 
to  pay  the  promised  indemnity.  The  excep- 
tions made  in  the  contract  to  the  general 
liability  assumed  by  the  association  in 
article  6,  §  10,  of  its  articles  of  incorpo- 
ration, are  found  in  article  4,  §  2,  of  the  by- 
laws, which  is  also  quoted  in  a  previous 
paragraph  of  this  opinion.  The  excepted 
cases  there  listed  include  all  those  where 
death  has  resulted  from  poison  voluntarily 
or  involuntarily  taken,  administered,  ab- 
sorbed, or  inhaled,  and  from  contact  with 
poisonous  ivy  or  other  substance,  mineral  or 
vegetable,  or  resulting  from  the  inhalation 
of  gas,  or  resulting  from  infection.  It  is 
upon  the  last  clause,  "or  resulting  from 
infection,"  that  appellant  plants  its  chief  de- 
fense.    The  argument  is  that  the  deceased 
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did  not  die  from  the  accidental  injury  re- 
ceived, but  from  the  blood  poisoning  which 
followed  the  injury;  that  blood  poisoning  is 
infection  or  the  result  of  infection,  and  the 
case  is  therefore  within  the  plain  meaning 
of  the  exception.  This  brings  us  once 
again  to  the  same  question  which  is  con- 
sidered in  the  first  paragraph  of  this  opin- 
ion, and  that  is  whether,  conceding  that  the 
injury  to  the  deceased  was  in  its  origin  com- 
paratively slight,  and  not  necessarily  fatal, 
and  that  blood  poisoning  through  the  wound 
either  accompanied  the  injury  or  followed  it 
as  a  natural  consequence  thereof,  and  that 
blood  poisoning  is  infection  within  the 
proper  significance  of  that  word,  and  that 
this  series  of  events  led  in  natural  order  to 
the  death,  it  follows  that  the  proximate 
cause  of  such  death  was  the  infection  or 
blood  poisoning,  or  was  the  original  injury. 
We  have  already  expressed  our  agreement 
with  the  precedents  which  hold  that  in  such 
cases  the  original  injury  is  the  sole  proxi- 
mate cause,  and  that  the  death  in  such  case 
is  not  a  "death  resulting  from  infection," 
within  the  meaning  of  the  contract.  The 
court  has  had  very  recent  occasion  to  cob- 
Bider  the  principle  here  involved  ini  an 
opinion  by  Ladd,  J.,  where  the  cases  are 
quite  thoroughly  reviewed,  and  a  result  is 
reached  contrary  to  the  contention  of  the 
appellant.  See  Berry  v.  United  Commercial 
Travekrs,  172  Iowa,  429,  LJEI.A.1916B,  617, 
154  N.  W.  598.  We  content  ourselves  at  this 
point  with  an  additional  reference  to  a 
pertinent  authority  upon  the  true  meaning 
of  ''proximate  cause:"  **The  'proximate 
cause'  ...  is  the  dominant  cause,  not 
the  one  which  is  incidental  to  that  cause, 
its  mere  instrument.  .  .  .  The  inquiry 
must  always  be  whether  there  was  any  inter- 
mediate cause  disconnected  from  the  pri- 
mary fault  and  self-operating  which  pro- 
duced the  injury."  MtnA  F.  Ins.  Co.  v. 
Boon,  96  U.  6.  117,  24  L.  ed.  305. 

Finally,  we  wish  to  note  the  issue  ten- 
dered by  the  defendant's  answer.  The  only 
plea  there  offered,  except  that  of  bare  denial 
and  a  plea  of  tender,  is  the  affirmative 
allegation  that  its  refusal  to  recognize 
plaintiff's  claim  and  pay  the  promised  bene- 
^tB  was  upon  the  ground  that,  having  in- 
vestigated the  claim,  it  was  found  or  be- 
lieved that  tiie  death  of  the  deceased  did 
not  result  solely  and  without  intervening 
cause  from  an  accidental  injury,  but  that 
the  death  was  contributed  to  by  the  reason 
of  a  diseased  condition  existing  in  the  body 
of  deceased  "long  prior  to  the  date  of  the 
alleged  accident."  It  would  seem  that  ap- 
pellant here  selected  the  ground  on  which  it 
chose  to  contest  the  plaintiff's  claim,  though 
it  was  wholly  lost  sight  of  in  the  court  be- 
low, and  is  not  urged  in  this  court.  No  evi- 
L.R.A.1917A. 


dence  of  any  kind  was  offered  in  its  support, 
nor  is  there  anything  in  the  record  from 
which  such  an  inference  could  be  drawn.  It 
follows  that  the  only  issues  here  to  be  con- 
sidered are  such  as  are  raised  by  the  denials 
in  the  answer,  and  to  these  we  have  given 
sufficient  attention. 

For  the  reasons  stated,  the  judgment  of 
the  District  Court  is  affirmed. 

£vans  and  Preston,  JJ.,  concur. 

Deemer,  Ch.  J.,  specially  concurring: 
I  do  not  wish  to  dissent  from  the  con- 
clusion reached  in  this  case,  because  of  the 
nature  of  the  issues  tendered  by  the  de- 
fendant, but,  to  avoid  any  misapprehension 
as  to  the  effect  of  defendant's  by-laws,  art. 
4,  §  2,  and  art.  6,  §  3,  I  wish  to  emphasize 
the  thought  that,  if  the  issue  had  been 
properly  tendered,  I  think  the  case  should 
at  least  have  gone  to  the  jury  for  it  to  de- 
termine whether  or  not  the  death  of  the  as- 
sured did  not  result  directly  from  an 
abrasion  or  cut  of  the  skin  through  which 
there  was*  introduced  into  the  system  by 
the  instruments  or  means  causing  the 
abrasion  or  cut  a  specific  bacteria,  which, 
within  a  period  of  ten  days  after  the  injury, 
produced  blood  poisoning  or  infection,  and 
that,  had  the  jury  so  found,  the  limit  of 
plaintiff's  recovery  would*  have  been  $500. 
We  must  give  these  two  by-laws  some  effect, 
and  the  most  that  can  be  said  for  them  is, 
if  the  pleader  had  properly  tendered  the 
issue,  that  defendant  is  liable  for  the  death 
of  assured  due  to  blood  poisoning  or  infec- 
tion to  the  full  amount  of  the  policy  in  the 
event  that  the  germ  which  was  brought  into 
the  system  was  not  introduced  through  an 
abrasion  or  cut,  but  in  some  other  way, 
and  that  the  abrasion  or  cut  was  the  direct 
result  of  an  accident.  I  am  not  prepared  to 
say  that,  in  view  of  the  issues  tendered  and 
the  motion  filed  by  defendant,  the  question 
is  now  before  us  as  to  whether  the  matter 
should  have  gone  to  the  jury  at  all.  What 
I  wish  to  be  clear  about  is  that,  in  my  opin- 
ion, had  the  issue  been  properly  tendered, 
defendant,  on  the  testimony  appearing  in 
the  record,  was  entitled  to  have  the  question 
above  mooted  submitted  to  a  jury.  Defend- 
ant undoubtedly  intended  to  limit  its  lia- 
bility in  certain  cases  of  blood  poisoning  or 
infection,  and  had  enough  testimony  to  take 
the  case  to  the  jury  upon  the  question  of 
its  limited  liability. 

For  these  reasons,  I  am  impelled  to  file 
this  separate  opinion. 

A  petition  for  rehearing  having  been  filed, 
the  following  Per  Guriain  response  was 
handed  down  on  May  5,  1916  (—  Iowa, 
— ,  167  N.  W.  726) : 

A  petition  for  rehearing  filed  by  appellant 
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IOWA  SUPREME  COURT. 


in  this  case  has  heen  presented  in  which  the 
several  points  made  in  our  original  opinion 
are  reviewed  and  reargued  with  much 
thoroughness,  but  it  is  essentially  a  reargu- 
ment  along  the  lines  pressed  upon  our  at- 
tention in  the  former  hearing,  and  we  ad- 
here to  the  conclusion  already  announced. 

In  view,  however,  of  the  explanatory 
statement  made  by  counsel  concerning  cer- 
tain language  employed  by  them  upon  the 
original  submission  and  criticized  by  us  in 
disposing  of  the  case,  we  modify  that  opin- 
ion as  follows: 

'  By  omittiDg  therefrom  all  that  part  be- 
ginning with  the  words,  "we  have,"  in  the 
19th  line  of  first  column  of  page  243  of  vol. 
155  of  the  Northwestern  Reporter,  where  the 
same  is  printed,  down  to  and  including  the 
words,  "judicial  labors,"  in  the  50th  line  of 


the  same  column,  and  by  inserting  in  plaee 
thereof  the  following:  "We  are  not  pre- 
pared to  thus  introduce  confusion  into  our 
cases.  The  precedent  thus  established  has 
stood  the  test  of  time  unchallenged  for  the 
last  twelve  years  or  more;  there  is  nothing 
intrinsically  unjust  in  the  doctrine  there  af- 
firmed, and  the  opinion  has  the  suppinrt  of 
tlie  weight  of  authority." 

Also  by  omitting  all  that  part  b^inning 
with  the  words,  "we  should  not,"  in  the  5l8t 
line  of  the  second  column  of  the  same  page 
down  to  and  including  the  words,  "ill 
afford,"  in  the  67th  line  of  the  lUime  column. 

The  reporter  in  preparing  copy  of  the 
original  opinion  for  <^cial  publication  will 
correct  the  same  as  herein  indicated. 

The  opinion  being  thus  modified,  the  peti- 
tion for  rehearing  is  overruled. 


Annotation—Liability  on  accident  policy  for  sickness  or  death  caused  by 

blood  poisoning* 


The  earlier  cases  on  this  qtl^stion  are 
discussed  in  the  annotation  to  Gary  v. 
Preferred  Acci.  Ins.  Co.  5  L.B.A.(N.S.) 
926. 

As  to  liability  on  health  insurance 
policy  for  death  or  disability  caused  by 
blood  poisoning,  see  annotation  to  Jones 
v.  Pennsylvania  Casualty  Co.  5  L.R.A. 
(N.S.)  932. 

As  to  death  from  taking  poisonous 
substance  as  accident  or  accidental 
means  within  accident  policy,  see  anno- 
tation to  Johnson  v.  Fidelity  &  C.  Co. 
L.R.A.1916A,  481. 

As  to  liability  under  accident  policy 
for  condition  caused  by  external  infec- 
tion without  cut  or  abrasion,  see  anno- 
tation to  Sullivan  v.  Modem  Brother- 
hood, 42  L.R.A.(N.S,)  140,  and  later 
case  of  Railway  Mail  Asso.  v.  Dent, 
L.R.A.1915A,  314. 

As  to  liability  under  accident  policy 
for  death  or  injury  caused  from  surgi- 
cal operation  or  medical  treatment,  see 
annotation  to  Gardner  v.  United  Surety 
Co.  26  L.R.A.(N.S.)  1004,  and  Stokely  v. 
Fidelity  &  C.  Co.  L.R.A.1915E,  955. 

As  to  applicability  of  provisions  in  ac- 
cident policy  exempting  insurer  or  limit- 
ing its  liability  for  disability  arising 
from  a  specified  condition  when  such 
condition  is  itself  the  result  of  an  acci- 
dent occurring  after  the  issuance  of  the 
policy,  see  annotation  to  Kelsey  v.  Con- 
tinental Casualty  Co.  8  L.R.A.(N.S.) 
1014,  and  Berry  v.  United  Commercial 
Travelers,  L.B.A.1916B,  617. 

As  to  previous  diseased  condition  as 

affecting  liability  for  death  or  injury 

from  accident,  see  annotation  to  Stanton 
L.R.A.1917A. 


V.  Travelers'  Ins.  Co,  34  L.R.A.(N.S.) 
445,  and  Moon  v.  Order  of  United  Com- 
meroial  Travelers,  52  L.R.A.(N.S.)  1203. 

It  will  be  noticed  that  the  eourt  in 
Ballagh  v.  Interstate  Business  Men's 
Acci.  Asso.  ante,  1050,  refused  to  over- 
rule Delaney  v.  Modern  Acci.  Club,  set 
out  in  the  prior  annotation,  in  5  I1.R.A. 
(N.S.)  926,  and  relied  upon  that^ase  in 
reaching  its  conclusion  that  the  infec- 
tion of  an  accidental  wound  with  strep- 
tococci causing  blood  poisoning  and 
death  did  not  prevent  the  wound  from 
being  the  direct  cause  of  death  without 
intervening  cause  within  the  meaning  of 
the  policy,  which  insured  against  death 
resulting  from  accidental  means  inde- 
pendent of  all  other  causes. 

Other  cases  decided  since  the  earlier 
annotation  have  reached  a  like  result. 

The  decision  in  Cary  v.  Phoanix  Pre- 
ferred Acci.  Ins.  Co.  5  L.R.A.(N.S.)  926, 
was  followed  in  French  v.  Fidelity  &  C. 
Co.  135  Wis.  259,  17  L.R.A.(N.S.)  1011, 
115  N.  W.  869,  where  death  from  blood 
poisoning  following  a  slight  accidental 
abrasion  of  the  skin  was  held  the  re- 
sult of  ^'bodily  injuries  sustained 
through  external,  violent,  and  accidental 
means,  independently  of  all  other 
causes;''  the  court  refusing  to  hold  that 
death  was  due  to  an  independent  inter- 
vening cause,  namely,  the  germs  which 
entered  the  system  through  the  wound. 

And  death  from  blood  poisoning  re- 
sulting from  accidentally  falling  results 
''directly  from  the  accident  independent- 
ly and  exclusively  of  all  other  causes." 
Thompson  v.  Columbian  Nat.  L.  Ins.  Co. 
(1915)  114  Me.  1,  95  Atl.  229. 
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In  Jenkins  v.  Hawkeye  Commerei&l 
Men's  Asso.  (1910)  147  Iowa.  113,  30 
L.R.A.(N.S.)  1181, 124  N.  W.  199,  it  was  | 
held  that  death  from  blood  poisoning  due 
to  perforation  of  the  rectum  by  a  bone 
presumably  swallowed  with  food  was 
caused  by  external,  violent  and  accident- 
al  means  within  the  meaning  of  an  acci- 
dent policy. 

And  disability  which  is  caused  by 
blood  poisoning  resulting  from  an  acci- 
dent results  from  the  accident,  and  not 
from  an  illness,  within  the  meaning  of  an 
accident  policy  which  in  express  terms 
provides  that  peritonitis,  carbuncles, 
alcers,  and  certain  other  denominated 
ills  are  illnesses  within  the  terms  of  the 
policy,  no  matter  what  may  have  brought 
them  on,  but  does  not  mention  blood 
X>oisoning;  since  in  accident-insurance 
jurisprudence  blood  poisoning  resulting 
from  an  accident  is  regarded  as  a  part  of 
the  accident,  and  an  injury  or  death 
from  it  as  an  accidental  injury  or  death, 
and  if  the  insurer  desires  to  classify 
blood  poisoning  resulting  from  accident 
as  a  disease  it  must  do  so  in  express 
terms.  Continental  Casualty  Co.  v.  Mat- 
this  (1912)  150  Ky.  477,  150  S.  W.  507. 

In  National  Life  &  Acci.  Ins.  Co.  v. 
Singleton  (1915)  193  Ala.  84,  69  So.  81, 
the  evidence  was  held  sufacient  to  carry 
the  question  to  the  jury  whether  or  not 
the  insured's  death  resulted  from  or  was 
caused  by  a  gash  cut  in  his  lip  while  he 
was  shaving,  there  being  testimony  that 
the  gash  became  infected,  and  that  in- 
fection spread  to  his  entire  face  and 
neck  and  other  portions  of  his  body, 
and  that  his  death  resulted  from  this 
infection.  The  court  observed  that  if 
death  did .  result  from  the  accidental 
cutting  of  the  lip  while  shaving,  it 
would  be  within  the  terms  of  the 
policy  providing  for  indemnity  in  case 
of  "bodily  injuries  effected  through  ex- 
ternal, violent,  and  accidental  means." 

In  Caldwell  v.  Iowa  State  Traveling 
Men's  Asso.  (1912)  156  Iowa,  327,  136 
N.  W.  678,  where  the  plaintiff  sought  re- 
covery under  a  policy  insuring  against 
death  caused  solely  by  external,  violent, 
and  accidental  means,  and  contended 
that  the  insured  received  a  slight  acci- 
dental injury  which  caused  an  abrasion 
of  the  skin,  and  that  this  resulted  in 
erysipelas,  the  testimony  of  the  attend- 
ing physician  that  he  discovered  the 
abrasion,  that  in  his  opinion  the  disease 
from  which  the  insured  died  was  infec- 
tions and  could  not  have  resulted  except 
through  infection  of  some  wound  or 
abrasioBf  that  the  disease  first  made  its 
appearance  at  the  edges  of  the  wound, 
L.RJSL.1917A.  67 


and  that  in  his  opinion  the  death  re- 
sulted solely  from  the  infection  of  the 
wound,  was  held  sufficient  to  sustain  a 
finding  that  death  was  the  proximate  re- 
sult of  the  abrasion. 
In  Rathjen  v.  Woodmen  Acci.  Asso. 

(1913)  93  Neb.  629, 141  N.  W.  815,  a  ver- 
dict for  the  plaintiff  suing  on  a  policy 
insuring  against  death  caused  directly 
and  exclusively  by  a  bodily  injury  effect- 
ed by  external,  violent,  and  accidental 
means,  was  held  supported  by  evi- 
dence that  the  insured  accidentally  in- 
jured his  knee,  that  the  injury  resulted 
in  a  swelling  which  was  treated  by  two 
physicians,  who  testified  that  death  was 
the  result  of  blood  poisoning  caused  by 
the  injury  to  the  knee,  although  there 
was  other  medical  testimony  that  the 
death  was  caused  by  Bright's  disease. 

In  this  case  an  instruction  that  if  the 
jury  found  that  the  insured  received  a 
bodily  injury  through  external,  violent, 
and  accidental  means,  and  that  a  dis- 
ease commonly  known  as  Bright's  dis- 
ease or  blood  poisoning  resulted  and  was 
brought  about  by  the  injury,  and  that 
the  disease  so  resulting  contributed  to  or 
hastened  the  insured's  death,  that  would 
not  be  such  a  disease  or  bodily  infirmity 
as  would  prevent  recovery,  was  held  not 
inconsistent  with  other  instructions,  the 
purport  of  which  does  not  appear,  and 
was  held  proper  under  the  testimony  in 
the  case. 

In  Maloney  v.  Maryland  Casualty  Co. 

(1914)  113  Ark.  174,  167  S.  W.  845, 
where  the  policy  insured  against  bodily 
injuries  effected  independently  and  ex- 
clusively of  all  other  causes  through  ex- 
ternal, violent,  and  accidental  means, 
and  provided  tHat  subject  to  its  terms  it 
covered  the  insured  in  the  event  of 
death  or  disability  from  septicemia  or 
blood  poisoning  due  directly  to  a  bodily 
injury  sustained,  there  was  evidence  that 
the  insured,  while  at  a  hospital  for  treat- 
ment for  rheumatism,  was  struck  by  a 
pan,  that  infection  resulted,  and  that  he 
died  from  blood  poisoning.  It  was  held 
that  from  this  testimony  the  jury  might 
have  found  that  but  for  this  accidental 
injury  there  would  have  been  no  cause 
for  infection,  and  that  there  might  have 
been  an  abrasion  of  the  skin  through 
which  the  disease  germ  entered  the  body 
and  prodnced  death,  and  that  if  they  so 
found,  the  wound  produced  by  the  acci- 
dent was  the  proximate  cause  of  his 
death,  and  that  a  recovery  might  be  had 
under  the  policy. 

And  in  this  case  instructions  that, 
if  the  insured's  death  was  not  the  result 
of  the  alleged  accident  alone,  but  was 
due  to  both  the  accident  and  a  disease 
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from  which  he  was  suffering,  no  recovery 
could  be  had;  and  also  that,  if  they 
found  that  he  came  to  his  death  as  the 
direct  or  indirect  consequence  ot  disease, 
or  that  his  death  was  caused  wholly  or 
in  part  by  bodily  infirmities  or  diseased 
conditions,  and  that  the  accident  or  in- 
jury was  not  the  exclusive  and  inde- 
pendent cause  of  his  death,  no  recovery 
could  be  had, — were  held  erroneous,  for 
the  reason  that  if  death  resulted  on  ac- 
count of  aggravation  of  a  disease  by  the 
accidental  injury,  the  insurer  was  liable 
even  though  death  might  have  resulted 
at  a  later  period  regardless  of  the  in- 
jury. 

In  Vernon  v.  Iowa  State  Traveling 
Men's  Asso.  (1912)  158  Iowa,  597,  138 
N.  W.  696,  under  a  policy  which  pro- 
vided for  insurance  of  a  member  who 
'^shall  through  external,  violent,  and 
accidental  means  receive  bodily  injuries 
which  shall  independently  of  all  other 
causes  result  in  death/'  and  further 
provided  that  the  insurer  should  not  be 
liable  for  any  indemnity  or  benefit  for 
accidental  death  ''resulting  wholly  or 
partially,  directly  or  indirectly,  from 
any  of  the  following  causes,  conditions, 
or  acts  ...  to  wit,  disease," — the 
plaintiff  claimed  that  the  death  was  due 
to  blood  poisoning  consequent  upon  an 
abrasion  of  the  skin  made  by  a  bath 
attendant,  and  the  defendant  alleged 
that  death  was  caused  or  contributed  to 
by  the  diseased  condition  of  the  kidneys. 
The  court  instructed  the  jury  that  the 
plaintiff  could  recover  if  death  ensued 
as  the  sole  result  of  the  abrasion  from 
which  blood  poisoning  had  set  in,  but 
that  -  if  they  found  that  the  death 
resulted,  directly  or  indirectly,  from  or 
in  consequence  of  disease,  there  could 
be  no  recovery.  It  was  held  that  there 
was  no  error  in  refusing  a  further  in- 
struction that,  if  the  insured  was  in  any 
manner  affected  by  disease  or  bodily 
infirmity,  there  could  be  no  recovery. 
The  court  said  that  it  would  not  do  to 
hold  that  no  recovery  could  be  had  if 
the  insured  was  afflicted  with  any  dis- 
ease or  bodily  infirmity,  either  at  the 
time  he  received  his  injuries  or  at  the 
time  of  his  death;  remarking  that  very 
few  persons  are  free  from  some  form 
of  disease,  and  if  a  condition,  without 
reference  to  its  causal  connection  with 
death,  should  be  held  a  bar  to  recovery, 
the  proposed  insurance  would  be  a  de- 
lusion and  a  snare. 

The  policy  involved  in  New  Amster- 
dam Casualty  Co.  v.  Mays  (1915)  43 
App.  D.  0.  84,  stated  that  it  did  not 

exclude  indemnity  for  loss,  amonfi:  other 
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things,  by  septicemia,  but  in  the  event 
of  loss  so  resulting,  the  liability  should 
be  one  half  of  the  amount  of  the  ordi- 
nary indemnity;  and,  under  the  head  of 
definitions,  stated  that  loss  of  life  by 
accident  was  ''deemed  to  mean  death 
from  bodily  injuries  not  intentionally 
inflicted  by  the  insured,  which  inde- 
pendently of  all  other  causes  are  effected 
solely  and  exclusively  by  external,  vio- 
lent, and  accidental  means."  It  was  held 
that,  if  the  septicemia  or  blood  poisoning 
from  which  the  insured  died  was  solely 
the  result  of  an  injury  to  his  1^,  his 
death  was  caused  by  bodily  injury  "ef- 
fected solely  and  exclusively  by  external, 
violent,  and  accidental  means,"  but  that 
if  the  deceased  was  afflicted  with  some 
disease  or  bodily  infirmity  which  was  a 
contributing  cause  of  the  septicemia, 
then  the  septicemia  did  not  result  solely 
from  the  accident,  and  to  some  extent 
was  a  contributing  cause  to  the  death 
within  the  meaning  of  the  special  in- 
demnity clause. 

Where  the  evidence  was  conflicting  as 
to  whether  the  insured  at  the  time  he 
was  injured  was  suffering  from  diabetis, 
and  whether  this  was  a  contributing 
cause  of  the  septicemia,  it  was  held  a 
question  for  the  jury  whether  he  was 
suffering  from  such  disease  and  whether 
the  blood  poisoning  was  solely  the  result 
of  the  accident.     (D.  0.)  Ibid. 

In  Rheinheimer  v.  iBtna  L.  Ins.  Co. 
(1907)  77  Ohio  St.  360,  15  L.R.A.(N.S.) 
245,  83  N.  E.  491,  it  was  held  that  a 
recovery  might  be  had  in  ease  of  death 
from  blood  poisoning  at  once  introduced 
into  the  system  by  an  accidental  cut  or 
scratch  on  his  finger,  it  appearing  that 
prior  to  the  accident  the  insured  was 
not  afflicted  with  any  known  physical  or 
mental  infirmity,  under  a  policy  which 
provided  for  the  payment  of  a  certain 
sum  if  death  resulted  solely  from  acci- 
dental injuries  within  ninety  days,  al- 
though it  excepted  cases  in  which  death 
resulted  wholly  or  partly,  directly  or 
indirectly,  from  bodily  or  mental  infirm- 
ity or  disease  in  any  form  proximate  or 
contributory  as  a  primary,  secondary, 
or  final  cause. 

In  United  States  Health  &  Acci.  Ins. 
Co.  V.  Harvey  (1906)  129  Dl.  App.  104, 
it  was  held  that  full  recoveiy  might  be 
had  under  an  accident  policy  insuring 
against  injuries  caused  solely  and  exclu- 
sively by  external,  violent,  and  acci- 
dental means,  where  blood  poisoning  fol- 
lowed an  accidental  puncture  of  the 
hand,  although  the  policy  provided  for 
a  limitation  of  liability  in  case  of  in- 
juries  resulting  directly  or  indireotiy^ 
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accidentally,  or  otherwise  from  poison 
or  infection. 

And  it  should  be  noted  that  the  court 
in  Ballagh  y.  Interstatb  Businjbss 
Men's  Acci.  Asso.  ante,  1050,  decides 
that  the  insurer  was  liable  for  the  full 
amount  of  the  policy  for  death  from 
blood  poisoning  resulting  from  the  in- 
fection of  a  wound  which  was  within 
the  terms  of  the  policy,  although  th^e 
was  a  provision  that  there  should  be  no 
liability  for  death  resulting  from  infec- 
tion, except  that  whenever  as  a  direct 
result  of  an  injury  the  skin  has  been 
abraded,  and  there  has  been  introduced 
into  the  system  through  the  abrasion  and 
by  the  instrument  causing  the  abrasion 
blood  poisoning,  in  which  case  a  limited 
liability  was  provided  for. 

And  in  Garvey  v.  Phcenix  Preferred 
Acci.  Ins.  Co.  (1908)  123  App.  Div.  106, 
108  N.  Y.  Supp.  186,  under  a  policy 
which  provided  '4n  the  event  of  injuries 
.  .  .  or  disability  resulting  directly 
or  indirectly,  accidentally,  or  otherwise 
.  .  .  from  poison  or  infection,"  the 
insurer's  liability  should  be  limited  to 
one  tenth  of  the  amount  otherwise  desig- 
nated, and  to  twenty-six  weeks'  disabil- 
ity, it  appearing  that  the  insured  fell 
and  injured  his  leg,  and  his  disability 
for  the  first  ten  days  was  caused  by  the 
injury  to  the  bone,  after  which  blood 
poisoning  ensued  as  the  natural  conse- 
quence of  the  injury, — ^it  was  held  that 
the  original  disability  was  within  the 
terms  of  the  policy,  and  that  whatever 
naturally  and  in  the  ordinary  course  of 
events  followed  the  injury  was  fairly 
within  the  scope  of  the  policy,  and  that 
the  words,  "the  injuries  or  disability," 
referred  to  in  the  clause  quoted,  related 
to  the  time  of  the  accident,  and  that 
the  injury  and  disability  in  question  did 
not  'Result"  from  the  poison  or  infection, 
if  such  existed,  but  that  the  latter  re- 
sulted from  the  iniuries. 

In  Simpkins  v.  Hawkeye  Commercial 
Men's  Asso.  (1910)  148  Iowa,  543,  126 
N.  W.  192,  where  the  insured,  an  under- 
taker, died  from  blood  poisoning  which 
resulted  from  an  accidental  puncture  of 
his  hand  with  an  embalming  needle,  it 
was  held  that  the  insurer  was  not  re- 
lieved from  liability  by  an  exception 
from  liability  for  injuries  arising  "from 
the  intentional  taking  of  poison  and  from 
contact  with  poisonous  substances." 
The  court  referred  to  the  cases  in  the 
prior  annotation,  stating  that  in  other 
cases  where  death  had  resulted  from 
blood  i3oisoning  following  a  wound  it 

had  been  held  not  to  be  an  injury  "from 
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contact  with  poisonous  substances,"  on 
the  theory  that  death  in  such  cases  was, 
in  a  legal  sehse,  the  result  of  the  wound, 
and  that  the  infection  was  a  mere  inci- 
dent to  the  original  injury. 

The  evidence  in  this  case  was  held 
sufficient  to  show  an  accidental  injury 
to  the  insured,  and  the  accidental  nature 
of  his  death,  although  there  was  no  evi- 
dence that  the  wound  to  his  hand  was 
accidentally  received  while  embalming 
a  body,  except  that  furnished  by  his 
statements  made  on  his  return  from  the 
operation,  in  which  he  spoke  of  the  in- 
jury received  and  showed  his  injured 
hand. 

In  Farner  v.  Massachusetts  Mut.  Acci. 
Asso.  (1907)  219  Pa.  71,  123  Am.  St. 
Rep.  621,  67  Atl.  927,  the  policy  insured 
against  accidental  injuries  resulting  in 
death,  and  also  provided  for  weekly 
indemnities  in  case  of  certain  sicknesses, 
and  provided  "that  all  cases  of  sun- 
stroke, freezing,  carbuncles,  boils,  ulcers, 
felons,  abscesses,  contact  with  poison  or 
with  poisonous  or  infectious  substances, 
are  covered  only  under  the  health  pro- 
visions of  this  policy."  It  was  contended 
that  the  death  of  the  insured,  which  ^as 
due  to  inoculation  with  some  poisonous 
generating  germ  from  the  saliva  of  a  dog 
which  bit  him,  or  from  its  tooth,  or  its 
mouth  or  from  his  own  thumb,  pre- 
sented a  case  of  contact  with  poison  or 
with  a  poisonous  or  infectious  substance 
within  the  meaning  of  the  last  provision, 
and  that  therefore  no  recovery  could  be 
had  under  the  accident  provision  of  the 
policy;  but  the  court  held  that  this  con- 
tention could  not  be  sustained,  stating 
that  the  policy  was  prima  facie  an  acci- 
dent policy,  that  the  insured  died  from 
the  bite  of  a  dog,  which  was  an  accident, 
and  not  a  disease;  that  the  proximate 
cause  of  death  was  the  bite,  and  that  the 
way  in  which  it  operated  to  produce 
death  followed  by  hemorrhage  or  lock- 
jaw or  blood  poisoning  was  a  medical 
detail  which  did  not  affect  the  material 
fact  that  death  resulted  from  the  acci- 
dent. 

In  Pacific  Mut.  L.  Ins.  Co.  v.  McCabe 
(1914)  157  Ky.  270,  162  S.  W.  1136,  the 
policy  provided  that  "in  the  event  of 
any  claim  arising  under  this  policy  (irre- 
spective of  its  cause)  due  directly  or 
indirectly,  wholly  or  in  part,  to  sun- 
stroke, peritonitis  .  .  .  blood  poison- 
ing .  .  .  ,  then  and  in  all  such  cases 
benefits  shall  be  paid  solely  under  ill- 
ness benefits  as  provided  under  clause 
filed  with  this  policy;  except  that  in  the 
event  of  claim  arising  due  to  infection 
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or  blood  poisoning  following  immediate-  \ 
ly  after  and  as  a  direct  result  of  acci-  ' 
dent,  such  infection  or  poiso'ning  having  , 
its  inception  while  insured  is  under  the 
care  of  a  physician,  then  in  such  case 
benefit  shall  be  paid  under  accident 
benefits"  as  provided  in  designated 
clauses.  It  was  held  that  under  this 
provision  in  cases  of  the  diseases  men- 
tioned onlv  sick  benefits  could  be  re- 
covered  unless  there  was  an  infection 
th«  direct  result  of  accident  and  this 
infection  produced  the  disease,  in  which 
case  accident  benefits  for  death  might 
be  recovered;  and  that  such  benefits 
might  be  recovered;  it  appearing  that 
the  insured  died  of  peritonitis  resulting 
from  infection  which  in  turn  was  caused 
by  an  accident  and  followed  immediately 
thereafter,  and  as  a  direct  result  of  it, 
and  that  the  infection  had  its  inception 
while  he  was  under  the  care  of  a  phy- 
sician. 

It  has  been  held  that  bodily  injury 
by  external,  violent,  and  accidental 
means  need  not  be  shown  to  sustain  a 
recovery  for  death  from  septicemia, 
under  an  accident  policy  which,  after 
insuring  against  bodily  injuries  from 
such  means,  allows  a  recovery  of  one 
half  the  amount  of  the  policy  for  loss 
of  life  resulting  wholly  or  in  part  from 
sunstroke,  freezing,  septicemia,  or  the 
involuntary  or  unconscious  inhalation  of 
gas  or  other  poisonous  vapor,  as  such 
a  policy  insures  against  septicemia,  al- 
though it  is  not  the  effect  of  bodily  in- 
jury caused  by  external,  violent,  and 
accidental  means.  Schumacher  v.  Great 
Eastern  Casualty  &  Indemnity  Co. 
(1909)  197  N.  Y.  58,  27  L.R.A.(N.S.) 
480,  90  N.  E.  353.  (See  note  to  this 
case  in  27  L.R.A.(N.S.)  480,  as  to 
whether  general  requirement  as  to  ex- 
ternal, violent,  and  accidental  means 
applies  to  a  separate  provision  as  to 
liability  in  case  of  death  or  injury  from 
certain  specified  causes.) 

In  Maryland  Casualty  Co.  v.  Morrow 
(1914)  52  L.R.A.(N.S.)  1213,  130  C.  C. 
A.  179,  213  Fed.  599,  it  was  held  that  no 
recovery  could  be  had  under  an  acci- 
dent policy  covering  bodily  injuries  ef- 
fected solely  through  accidental  means, 
which  independently  of  all  other  causes 
resulted  in  death,  where  the  death  of  the 
insured  resulted  from  gangerine  follow- 
ing the  breaking  of  a  bone  because  of 
a  diabetic  condition. 

The  decision  in  Herdic  v.  Maryland 

Casualty  Co.  (1906)  146  Fed.  396   (set 

out  at  p.  928  of  the  earlier  annotation), 

was  affirmed  in  (1906)  79  C.  C.  A.  168, 
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149  Fed.  198,  the  court  holding  that 
death  from  septicemia  not  caused  by 
accidental  means,  but  ensuing  upon  a 
sui^oal  operation  for  appendicitis,  was 
not  covered  by  a  policy  insuring  against 
injury  sustained  through  accidental 
means  and  subject  to  its  conditions 
covering  death  from  septicemia. 

In  Vernon  v.  Iowa  State  Traveling 
Men's  Asso.  (1912)  158  Iowa,  597,  138 
N.  W.  696;  where  the  only  claim  of  acci- 
dent under  the  policy  which  insured 
against  injury  by  accidental  means  was 
an  abrasion  inflicted  by  a  bath  attend- 
ant, and  under  the  instruction  given  the 
plaintiff  was  bound  to  show  such  an 
abrasion  to  justify  a  recovery,  there  was 
held  to  be  no  prejudicial  error,  in  view 
of  the  instruction  given,  in  refusing  to 
instruct  that  if  the  insured,  by  reason 
of  an  operation  performed  upon  him  to 
relieve  a  sore  or  boil,  came  to  his  death, 
there  was  no  accident  within  the  mean- 
ing of  .the  law.  (Generally  as  to  death 
caused  from  sui^cal  operation  or  medi- 
cal treatment,  see  notes  in  26  L.R.A. 
(N.S.)  1064,  and  L.R.A.1915E,  955.) 

It  has  been  held  that  blood  poisoning 
from  septic  matter  thrown,  when  a  pa- 
tient coughed,  against  the  membrane  of 
the  eye  without  abrading,  breaking,  or 
rupturing  the  surface,  is  not  within  the 
meaning  of  a  provision  in  an  accident 
policy  issued  to  an  operating  dentist 
insuring  against  blood  poisoning  from 
septic  matter  introduced  into  the  sys- 
tem ^'through  wounds  suffered  in  pro- 
fessional operations."  Fidelity  &  C.  Co. 
V.  Thompson  (1907)  U  L.R.A.(N.S.) 
1069,  83  C.  C.  A.  324,  154  Fed.  484,  12 
Ann.  Cas.  181. 

In  McAuley  v.  Casualty  Co.  of  Amer- 
ica (1908)  37  Mont.  256,  96  Pac.  131,  it 
was  held  that  the  plaintiff  had  failed  to 
prove  a  cause  of  the  insured's  death 
under  a  policy  insuring  against  injuries 
effected  solely  through  external,  violent, 
and  accidental  means  which  should  di- 
rectly and  independently  of  all  other 
causes  result  in  loss  of  life,  where  there 
was  evidence  that  the  insured  received  a 
slight  injury  while  alighting  from  a  car 
and  that  she  died  of  erysipelas,  but  no 
testimony  to  the  effect  that  the  ery- 
sipelas germ  was  communicated  through 
the  abrasion  which  she  sustained,  nor 
any  evidence  that  the  abrasion  caused 
the  disease  to  become  manifest. 

In  Farmer  v.  Massachusetts  Mut.  Acci. 
Asso.  (1907)  219  Pa.  71,  123  Am.  St. 
Rep.  621,  67  Atl.  927,  it  was  held  that 
the  insured  was  ^immediately  disabled" 
within  the  meaning  of  the  accident  pol- 
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iey^  ^hete  he  was  bitten  in  the  thumb, 
and  his  hand  was  bandaged  at  onee, 
and  though  the  gravity  of  the  injury 
was  not  at  first  appreciated  yet  the 
use  of  his  hand  was  interfered  with 
from  the  beginning  and  continued  to 
grow  worse  until  his  death,  two  weeks 
later  from  lockjaw  or  blood  poisoning. 

In  Continental  Casualty  Co.  v.  Matthis 
(1912)  160  Ky.  477,  160  S.  W.  607, 
where  the  policy  provided  for  indemnity 
for  total  disability  caused  ^^at  once  and 
continuously,"  the  insured  was  held  con- 
tinuously disabled  where  he  was  totally 
disabled  for  three  days  after  injuring 
his  finger,  and  then,  incited  by  a  desire 
to  be  at  work,  was  permitted  by  his 
physician  to  go  and  for  three  days  did 
a  part  of  his  work,  at  the  end  of  which, 
period  he  went  to  bed,  and  was  oonfined 
there  for  months  by  blood  poisoning 
which  resulted  from  his  injury.  The 
court  said  that  to  hold  that  these  three 
days  of  partial  activity  while  the  poison 
was  developing  broke  the  immediacy  or 
the  continuity  of  the  accident  would  be 
to  hold  that  an  accident  policy  did  not 
cover  blood  poisoning  from  accident, 
since  there  must  always  be  an  interim 
of  time  for  the  disease  to  develop. 

In  Doyle  v.  New  Jersey  Fidelity  A 
Plate  Glass  Ins.  Co.  (1916)  168  Ky.  780, 
182  S.  W.  944,  it  appeared  that  the  in- 
sured, a  dentist,  while  operating  upon  a 
patient,  accidentally  wounded  Mfi  finger 
and  became  ill,  but  for  several  days 
thereafter-  went  to  his  office  and  per- 
formed a  part  of  his  duties;  that  in 
five  or  eight  days  he  was  found  to  be 
suffering  from  blood  poisoning  resulting 
from  his  wound,  and  was  forced  to  go 
to  bed;  that  after  about  a  month  in  bed, 
contrary  to  the  advice  of  bis  physician, 
he  returned  to  his  office  and  for  over 
three  months  he  was  at  his  office  regular- 
ly and  performed  at  times  substantially 
all  of  his  accustomed  duties  though  feel- 
ing badly  much  of  the  time;  that  about 
four  and  a  half  months  after  the  injury 
he  was  taken  violently  ill  and  died  sud- 
denly. The  policy  sued  on  provided  for 
indemnity  if  the  insured's  injuries 
should  immediately,  continuously,  and 
wholly  disable  and  prevent  him  from 
performing  any  and  every  kind  of  duty 
pertaining  to  his  occupation  and  it  was 
contended  that  the  disability  suffered  by 
the  insulred  was  not  immediate  or  con* 
tinuous  within  the  meaning  of  the  pol- 
icy during  the- period  while  the  infection 
was  developing,  that  is,  from  the  time  he 
received  the  injury  until  he  was  obliged 
to  take  to  his  bed;  but  the  court,  relying 
on  Continental  Casualty  Co.  y.  Matthis 
L.R.A.1917A.  • 


(Ky.)    supra,   held   ike  contention  un- 
sound. 

The  insurer's  further  contention,  how- 
ever, that  the  evidence  did  not  show 
that  the  insured's  disability  from  the 
time  he  returned  to  his  office,  after  hav- 
ing left  his  bed  against  the  physician's 
advice,  to  the  time  of  his  death,  was 
continuous  and  entire  was  upheld;  the 
court  holding  that  the  evidence  did  not 
even  tend  to  show  that  his  disability 
was  such  as  prevented  him  from  con- 
tinuously performing  all  of  the  substan- 
tial acts  required  of  him  during  this 
periodj  and  laid  down  the  rule  that 
under  the  provision  in  question  a  re- 
covery should  not  be  denied  where  the 
evidence  shows  that  the  insured  was  able 
to  be  up  and  about  and  do  minor  triv- 
ial things  or  direct  his  business  and  do 
some  of  the  work  himself,  if  the  injuries 
were  such  that  common  prudence  de- 
manded that  he  desist  from  his  labors 
and  rest  so  long  as  reasonably  necessary 
to  effect  a  speedy  cure,  and  he  was  un- 
able to  do  the  things  which  constitute 
substantially  all  of  his  occupation,'  or 
wholly  disabled  from  doing  all  the  sub- 
stantial and  material  acts  necessary  to 
be  done.  (Generally  as  to  what  consti- 
tutes total  disability,  see  note  in  34  L.R. 
A.(N.S.)  126,  and  earlier  notes  there 
referred  to.) 

In  Doyle  v.  Maryland  Casualty  Co. 
(1916)  168  Ky.  795,  182  S.  W.  946, 
where  the  first  six  sections  of  the  policy 
were  under  the  heading,  "Accident  Ben- 
efits," and  §  6  provided,  "subject  to  its 
terms,  limits,  and  conditions  this  policy 
covers  the  assured  in  the  event  of  death 
or  disability  due  to  freezing  .  .  .  ; 
likewise  in  event  of  death  or  disability 
from  septicemia  or  blood  poisoning  due 
directly  to  a  bodily  injury  sustained 
while  this  policy  is  in  force,"  it  was 
held  that  this  section  should  be  con- 
strued in  connection  with  §  1  of  the 
policy,  which  provided  for  the  payment 
of  benefits  for  injuries  which  should 
independently,  and  exclusively  of  all 
other  causes,  continuously  and  wholly 
disable  and  prevent  the  insured  from 
performing  any  and  every  kind  of  duty 
pertaining  to  his  occupation,  and  that 
it  should  not  be  construed  separately 
and  apart  from  this  section,  and  hav- 
ing reached  this  conclusion,  the  decision 
in  Doyle  v.  New  Jersey  Fidelity  ft  Plate 
Glass  Ins.  Co.  (Ky.)  supra,  which  in- 
volved the  same  facts,  was  held  con- 
trolling, and  a  peremptory  instruction 
for  the  defendant  was  held  proper. 

J.  T.  W. 
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BELLE  KIDGEWAY 

V. 

MODERN  WOODMEN  OF  AMERICA, 

Appt. 

(98  Kan.  240,  157  Pac.  1191.) 

Insurance  —  change    of    occupation  — 
waiver. 

1.  Where  the  by-laws  of  a  fraternal  bene- 
ficiary society  provide  that  the  engaging 
by  a  member  in  a  specified  dangerous  occu- 
pation shall  exempt  it  from  liability  on  ac- 
count of  his  death  directly  traceable  there- 
to, the  acceptance  of  dues  from  a  member 
after  he  has  engaged  in  such  occupation, 
with  knowledge  of  the  fact,  does  not  con- 
stitute a  waiver  of  the  exemption  referred 
to. 

For  other  oases,  see  InsurfMce,  V.  6,  5,  d,  in 
Dig.  1-52  A'.  S. 

Same  —  furnishing  claim  blanks. 

2.  No  waiver  results  in  that  situation 
from  the  fact  that  the  society,  after  learn- 
ing that  a  member  has  lost  his  life  through 
engaging  in  the  prohibited  occupation,  at 
the  request  of  the  beneficiary,  furnishes 
blanks  upon  which  to  make  proofs  of  death, 
without  giving  notice  of  an  intention  to 
resist  payment,  otherwise  than  by  a  gen- 
eral statement  that  the  supplying  or  use 
of  the  blanks  should  waive  no  right  to  deny 
liability. 

For  other  cases,  see  Insurance,  V,  h,  5,  g,  tn 
Dig,  1-52  y.  £i, 

(June  10,  1916.) 

APPEAL  by  defendant  from  a  judgnent 
of  the  District  Court  for  Saline  Coun- 
ty, in  plaintiff's  favor,  in  an  action  brought 
to  recover  the  amount  alleged  to  be  due  on 
a  benefit  certificate.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Truman  Plants,  George  G. 
Perrin,  and  L.  1¥.  Hamner,  for  appel- 
lant: 

The  contract  between  William  H.  Strohm 
and  Modern  Woodmen  of  America  is  com- 
posed of  his  application  for  membership, 
the  benefit  certificate,  and  the  by-laws. 

Bacon,  Ben.  Soc.  3d  ed.  §  161;  Fitzgerald 
V.  Metropolitan  Acci.  Asso.  106  Iowa,  457» 
76  N.  W.  809;  Lehman  v.  Clark,  174  111. 
279,  43  L.R.A.  648,  51  N.  E.  222 ;  Covenant 
Mut.  Life  Asso.  v.  Kentner,  188  111.  431, 
58  N.  £.  966 ;  Fullenwider  v.  Supreme  Coun- 
cil, R.  L.  180  111.  621,  72  Am.  St.  Rep.  239, 
54  N.  E.  485;  Hoover  v.  Royal  Neighbors, 

Headnotes  by  Mason,  J. 


Note.  —  For  furnishing  blanks  for  proofs 
of  loss  or  claim  as  a  waiver  of  breacnes  of 
condition  or  forfeiture  of  insurance  policy, 
see  annotation  following  this  case,  poet, 
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66  Kan.  616,  70  Pac.  596;  Modern  Wood- 
men V.  Von  Wald,  6  Kan.  App.  231,  49  Pac 
782. 

Members  of  fraternal  beneficiary  societies 
and  their  beneficiaries  are  presumed  to 
know  the  by-laws  and  are  bound  by  them. 

Miller  v.  National  Council,  K.  L.  S.  69 
Kan.  234,  76  Pac.  830;  Hexom  ▼.  Knights 
of  Maccabees,  140  Iowa,  41,  117  N.  W.  19; 
Bacon,  Ben.  Soc.  3d  ed.  §  81;  Benes  v.  Su- 
preme Lodge,  K.  L.  H.  231  111.  134,  U 
L.R.A.(N.S.)  540,  121  Am.  St.  Rep.  304, 
83  N.  £.  127;  Fry  t.  Charter  Oak  L.  Ins. 
Co.  31  Fed.  197 ;  Baldwin  v.  Begley,  186  III. 
180,  56  N.  E.  1066;  Voes  v.  Northwestern 
Nat.  L.  Ins.  Co.  137  Wis.  492,  118  N.  W. 
212;  Fraternities  Aoci.  Order  ▼.  Armstrong, 
106  Va.  746,  56  S.  £.  565;  United  Order. 
Golden  Cross  ▼.  Hooser,  160  Ala.  3S4,  49 
So.  354;  Burohard  v.  Western  Commercial 
Travelers'  Asso.  139  Mo.  App.  606,  123  S. 
W.  973;  Holland  v.  Taylor,  111  Ind.  121, 
12  N.  £.  116;  Norton  v.  Catholic  Order  of 
Foresters,  138  Iowa,  464,  24  L.R.A.(N.S.) 
1030,  114  N.  W.  893. 

Associations  such  as  appellant  are  self- 
governing,  and  courts  are  disinclined  to  in- 
terfere with  or  restrict  their  power  to  legis- 
late for  themselves  in  all  matters  consistent 
with  their  purpose  and  necessary  for  their 
welfare.  They  will  not  interfere  except  for 
the  niost  urgent  reasons. 

Ross  T.  Modem  Brotherhood,  120  Iowa, 
692,  96  N.  W.  807;  Cooley,  Briefs  on  Ins. 
p.  704;  State  ex  rel.  Stone  ▼.  Grand  Lodge, 
A.  O.  U.  W.  78  Mo.  App.  546. 

The  benefit  certificate  would  have  been 
payable  on  the  death  of  William  H.  Strohm 
from  any  cause  other  than  from  a  hazardous 
occupation,  but  the  contract  specifically  pro- 
vided that  it  did  not  apply  to  death  result- 
ing from  employment  in  specific  hasardons 
occupations,  one  of  which  was  lineman  in 
the  employ  of  an  electric  light  or  power 
company. 

Abell  v.  Modem  Woodmen,  96  Minn.  494, 
105  N.  W.  65,  906;  Modem  Woodmen  v. 
Talbot,  76  Neb.  621,  107  N.  W.  790;  Crites 
T.  Modem  Woodmen,  82  Neb.  298,  117  N. 
W.  776;  Showalter  v.  Modem  Woodmen, 
156  Mieh.  390,  120  N.  W.  904;  Modern 
Woodmen  v.  Weekley,  42  Okla.  29,  139  Pac. 
1138;  Frain  v.  Modem  Woodmen,  —  Colo. 
— ,  155  Pac.  330. 

Under  the  contract  in  question,  there 
could  be  no  waiver  by  a  local  camp  officer. 

Modem  Woodmen  v.  International  Trust 
Co.  26  Colo.  App.  26,  136  Pac.  806;  Modern 
Woodmen  v.  Tevis,  54  C.  C.  A.  293,  117  Fed. 
369;  MeWilliams  ▼.  Modem  Woodmen,  — 
Tex.  Civ.  App.  — ,  142  S.  W.  641;  Lathrop 
V.  Modern  Woodmen,  56  Or.  440,  106  Pac. 
828,  109  Pac.  81;  Larkin  v.  Modern  Wood- 
men, 103  Mich.  670,  127  N.  W.  786;  Bizler 
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V.  Modern  Woodmen,  112  Va.  678,  38  L.R.A. 
(N.S.)  571,  72  S.  E.  704. 

The  authority  of  the  clerk  of  the  local 
camp  was  limited,  and  he  had  no  authority 
to  waive  any  of  the  provisions  of  the  by- 
laws. 

Modern  Woodmen  v.  International  Trust 
Co.  25  Colo.  App.  26,  136  Pac.  806;  Mod- 
ern Woodmon  v.  Tevis,  54  C.  C.  A.  293,  117 
Fed.  369;  Bixler  v.  Modern  Woodmen,  112 
Va.  678,  38  L.R.A.(N.S.)  571,  72  S.  E.  704. 

An  agent  cannot  bind  his  principal  by 
his  unauthorized  act. 

Driscoll  V.  Modern  Brotherhood,  77  Neb. 
282,  109  N.  W.  158;  Supreme  Lodge,  K.  H. 
▼.  Oeters,  95  Va.  610,  29  8.  E.  322;  Royal 
Highlanders  v.  Scovill,  66  Neb.  213,  4  L.R.A. 
(N.S.)  421,  92  N.  W.  206;  Loeffler  v.  Mod- 
cm  Woodmen,  100  Wis.  79,  75  N.  W.  1012; 
Supreme  Loc^e,  K.  H.  v.  Jones,  35  Ind. 
App.  121,  69  N.  E.  718. 
"^      Mr.  Z.  C.  Millikin,  for  appellee: 

Notwithstanding  its  by-laws,  an  officer  or 
agent  of  a  beneficiary  society  may  waive 
any  defense. 

Shultice  V.  Modern  Woodmen,  67  Wash. 
65,  120  Pac.  531;  Modern  Woodmen  v.  Col- 
man,  64  Neb.  162,  89  N.  W.  641;  Collver 
V.  Modern  Woodmen,  154  Iowa,  615,  135  N. 
W.  67;  Trotter  v.  Grand  Lodge,  I.  L.  H. 
132  Iowa,  513,  7  L.R.A.(N.S.)  569,  109  N. 
W.  1099,  11  Ann.  Cas.  533;  Dougherty  v. 
Supreme  Court,  I.  O.  0.  F.  125  Minn.  142, 
145  N.  W.  813:  Hendrickson  v.  Grand 
Lodge,  A.  O,  U.  W.  120  Minn.  36,  138  N. 
W.  946;  Modern  Woodmen  v.  Jameson,  48 
Kan.  718,  30  Pac.  460;  Mosiman  v.  Occi- 
dental Mut.  Ben.  Asso.  82  Kan.  670,  109 
Pac.  413. 

A  fraternal  society  is  bound  by  the  law 
of  waiver  or  estoppel  to  the  same  extent  as 
an  old  line  company. 

Trotter  v.  Grand  Lodge,  I.  L.  H.  132  Iowa, 
513,  7  L.R.A.(N.S.)  569,  109  N.  W.  1099, 
11  Ann.  Cas.  533:  Zahm  v.  Royal  Ftatemal 
Union,  154  Mo.  App.  70,  133  S.  W.  374; 
Modern  Woodmen  v.  Jameson,  48  Kan.  718, 
30  Pac.  460;  Swedish  American  Ins.  Co.  v. 
Knutson,  67  Kan.  75,  100  Am.  St.  Rep.  382, 
72  Pac.  526. 

If,  in  any  negotiations  or  transactions 
with  the  insured,  after  knowledge  of  the 
forfeiture,  the  insurer  recognizes  the  con- 
tinued validity  of  the  policy,  or  does  acts 
iMwed  thereon,  or  requires  the  insured  by 
▼irtue  thereof  to  do  some  act  or  incur  some 
trouble  or  expense,  the  forfeiture  as  matter 
-of  law  is  waived,  and  such  a  waiver  need 
not  be  baaed  upon  any  new  agreement  or  an 
•  -estoppel. 

3  Cooley,  Briefs  on  Ins.  p.  2460;  29  Cyc. 
193;  Hendrickson  v.  Grand  Lodge,  A.  O.  U. 
W.  120  Minn.  36,  138  N.  W.  946;  Supreme 
Tent,  K.  M.  v.  Volkert,  26  Ind.  App.  627, 
L.R.A1917A. 


57  N.  E.  203;  Kidder  ▼.  Kntghts  Templars' 
&  M.  Life  Indemnity  Co.  94  Wis.  538,  69 
N.  W.  364;  Western  Ins.  Co.  ▼.  Ashby,  53 
Ind.  App.  518,  102  N.  E.  45;  Standard  Life 
Si  Acci.  Ins.  Co.  v.  Davis,  69  Kan.  521,  63 
Pac.  856;  Burnham  v.  Interstate  Casualty 
Co.  117  Mich.  142,  75  N.  W.  445. 

Mason,  J.,  delivered  the  opinion  of  the 
court: 

William  H.  Strohm  obtained  a  beneficiary 
certificate  in  the  Modern  Woodmen  of  Amer- 
ica. Thereafter  he  became  a  lineman  for 
an  electric  light  company,  and  met  hia 
death  through  contact  with  a  live  wire 
while  in  that  employment.  The  by-laws  con- 
tained a  provision  that  engaging  in  such 
an  occupation  by  a  member  should  exempt 
the  society  from  liability  on  account  of  his 
death  directly  traceable  thereto.  His  moth- 
er, the  beneficiary,  brought  an  action  upon 
the  certificate.  The  society  defended  upon 
the  ground  that  it  was  released  from  lia- 
bility by  the  fact  that  his  death  was  due 
to  his  engaging  in  the  hazardous  occupa- 
tion referred  to.  The  plaintiff  relied  upon 
a  waiver  of  the  right  to  defend  upon  that 
ground.  She  recovered  a  judgment,  and  the 
defendant  appeals. 

1.  It  is  argued  that  a  waiver  resulted 
from  the  receipt  of  dues  with  knowledge  of 
the  fact  that  the  member  had  entered  the 
dangerous  employment.  Inasmuch  as  his 
engaging  in  a  hazardous  occupation  relieved 
the  company  from  liability  only  in  case  the 
member  came  to  his  death  by  reason  of  it, 
he  had  a  motive  in  keeping  up  his  dues  as 
a  protection  to  the  beneficiary  in  the  event 
of  his  dying  from  some  other  cause,  and 
their  receipt  by  the  society  with  knowledge 
of  his  change  of  employment  could  not  re- 
sult in  a  waiver  of  any  of  its  rights.  Note 
in  27  L.R.A.(N.S.)  446;  Modern  Woodmen 
V.  Weekley,  42  Okla.  25,  139  Pac.  1138. 

2.  The  verdict  was  obviously  based  on  the 
theory  that  a  waiver  resulted  from  the  con- 
duct of  the  society  after  the  member's  death. 
The  head  clerk  sent  to  the  looal  clerk  blank 
forms  for  use  in  presenting  a  claim  against 
the  society,  which  were  delivered  to  the 
attorney  of  the  beneficiary  and  used  for  that 
purpose.  The  jury  found  specifically  that 
at  the  time  they  were  sent  the  society  knew 
the  cause  of  the  death.  This  finding  was 
based  on  the  testimony  of  the  local  clerk 
that  he  made  a  written  report  to  the  head 
clerk  in  which  he  "supposed"  he  stated  that 
Strohm  had  been  killed  by  coming  in  con- 
tact with  a  live  wire  while  working  as  a 
lineman  for  the  electric  light  company.  No- 
tice to  produce  the  report  was  served  upon 
the  society,  but  was  responded  to  by  a  state- 
ment that  it  had  no  such  paper,  exceptlnpr 
an  official  report  by  the  local  clerk,  which 
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was  produced,  and  which  appears  not  to 
have  been  the  one  referred  to.  The  jury 
also  found  that  the  blanks  were  not  de- 
livered upon  the  request  of  the  plaintiff's 
attorney,  but  upon  that  of  the  head  clerk. 
The  evidence  was  that  the  attorney  asked 
the  local  clerk  for  them.  It  is  argued  in 
support  of  the  finding  that  the  delivery  was 
made  by  request  of  the  head  clerk  that  a 
by-law  prescribed  this  procedure.  The  by- 
law referred  to,  however,  concludes  with  the 
sentence:  "The  only  duty  to  be  performed 
by  the  camp  clerk  under  this  section  is  to 
deliver  said  blank  forms  for  proofs  of  the 
death  of  the  member  to  said  beneficiary  or 
beneficiaries  at  the  request  thereof." 

However,  we  do  not  regard  it  as  material 
whether  or  not  the  blanks  were  delivered  in 
response  to  a  request  for  them.  In  either 
event  they  were,  of  course,  furnished  wij;h 
the  expectation  and  understanding  that 
they  were  to  be  used.  Xo  demand  or  re- 
quest for  their  execution  was  made  by  the 
society.  There  was  evidence  that  the  plain- 
tiff incurred  the  expense  of  an  attorney's 
fee  in  the  preparation  of  the  proofs.  The 
question  for  determination  is  this:  Was  it 
the  duty  of  the  society,  if  it  intended  to  re- 
sist the  payment  of  the  policy  on  the  ground 
that  the  death  had  taken  place  under  cir- 
cumstances then  known  to  it,  which  re- 
lieved it  from  liability,  to  give  some  expres- 
sion to  that  intention  at  the  time  it 
furnished  the  blanks  to  be  used  in  making 
proofs  in  support  of  a  claim  against  it? 
The  test  is  whether  the  conduct  of  the  so- 
ciety was  such  as  to  induce  in  the  mind  of 
the  beneficiary  a  reasonable  belief  that  the 
claim  might  be  paid,  notwithstanding  the 
death  was  not  one  for  which,  under  the  by- 
laws, it  was  liable.  The  general  doctrine 
is  that  a  known  breach  of  condition  is 
waived  by  inducing  the  claimant  to  go  to 
trouble  and  expense  for  the  purpose  of  per- 
fecting his  claim.  German  Ins.  Co.  v.  Allen, 
69  Kan.  729,  77  Pac.  529;  2  Bacon,  Ben. 
See.  3d  ed.  §  435;  3  Cooley,  Briefs  on  Ins. 
p.  2748;  29.  Cyc.  198.  The  question  is 
whether  the  mere  furnishing  of  blanks  can 
bo  regarded  as  such  an  inducement. 

In  Bumhana  v.  Interstate  Casualty  Co. 
117  Mich.  142,  75  N.  W.  445,  it  was  held 
(two  justices  out  of  five  dissenting)  that 
the  supplying  to  a  beneficiary,  upon  re- 
quest, of  blanks  for  proofs  of  death,  the 
preparation  of  which  entailed  expense,  ac- 
companied by  a  mere  general  statement  that 
this  should  not  be  deemed  a  waiver,  pre- 
cluded an  insurance  company  from  inter- 
posing a  defense  based  on  the  failure  of  the 
insured  to  give  notice  of  additional  insur- 
ance. There,  however,  the  company  not  only 
failed  to  indicate  a  purpose  to  rely  on  that 
L.R.A.1917A. 


particular  defense,  but  foreshadowed  a  re- 
liance upon  an  entirely  different  one^ — a 
circumstance  that  is  referred  to  in  a  later 
case  as  a  ground  for  distinction.  Showalter 
V.  Modern  Woodmen,  156  Mich.  390,  396, 
120  N.  W.  994.  On  the  other  hand,  the 
mere  furnishing  of  such  blanks  has  been 
held  not  a  sufficient  basis  of  waiver.  Elhart 
V.  Pacific  Mut.  L.  Ins.  Co.  47  Wash.  659, 
92  Pac.  419.  See  also  Tuttle  v.  Iowa  State 
Traveling  Men's  Asso.  132  Iowa,  652,  7 
L.R.A.(N.S.)  223,  104  N.  W.  1131;  Loesch 
V.  Union  Casualty  &  Surety  Co.  176  Mo. 
654,  75  S.  W.  621.  A  different  situation 
arises  where  the  company  requests  the  sub- 
mission of  proofs,  or  in  any  other  way  gives 
affirmative  encouragement  to  the  prosecu- 
tion of  the  claim.  In  Modern  Woodmen  v. 
Taylor,  67  Kan.  368,  71  Pac.  807,  the  plain- 
tiff presented  the  question  here  involved, 
under  somewhat  similar  conditions,  saying: 
"Instead  of  standing  upon  these  defenses 
which  they  claim  to  have  known  of  long 
before  his  death,  the  society  required  the 
beneficiary  to  go  to  the  trouble  and  ex- 
pense of  making  proof  of  a  fact  which,  in 
view  of  the  defenses  now  alleged,  would  be 
as  vain  an  act  as  one  could  possibly  re- 
quire." Brief  and  argument  of  defendant 
in  error,  p.  14. 

In  the  opinion  of  the  court  it  was  said: 
''We  do  not  think  that  the  requiring  of 
proofs  of  loss  after  the  death  of  Taylor  con- 
stituted a  waiver  by  the  order  of  any  of  its 
rights  under  the  certificate  or  by-laws." 
p.  375. 

Each  of  the  blanks  furnished  by  the  so- 
ciety was  headed  by  a  statement,  under  the 
caption,  "Take  Notice,"  to  the  effect  that 
the  supplying  or  use  thereof  should  waive 
none  of  its  rights  to  deny  liability.  The 
beneficiary's  personal  statement  of  her  claim 
concluded  with  the  words:  "I  further  state 
that  .  .  .  when  said  blanks  were  exe- 
cuted I  understood  and  now  further  agree 
that  the  execution  thereof,  or  any  demand 
made  therefor,  .  .  .  shall  not  be  con- 
strued or  considered  as  a  waiver  of  any 
right  of  said  society  to  deny  its  liability 
under  the  said  benefit  certificate." 

The  situation  is  not  one  which  gave  the 
society  an  option  to  declare  a  forfeiture. 
The  provision  exempting  the  society  from 
liability  for  a  death  caused  by  engaging  in 
a  prohibited  occupation  was  self-executing. 
The  denial  of  a  ri^t  to  reoover  on  account 
of  such  a  death  does  not  result  from  a  for- 
feiture in  such  sense  as  to  be  the  occasion 
of  any  especial  readiness  in  granting  relief 
from  it.  A  death  resulting  from  pursuing 
a  specified  dangerous  calling  was  not  one 
that  was  insured  against. 

We   conclude  that  the  established  facta 
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do  not  constitute  a  waiver  nor  justify  the 
flnding*  of  a  waiver,  and  that  therefore  no 
recovery  can  be  had  on  the  certificate. 


The  judgment  is  reversed,  and  the  cause 
remanded,  with  directimu  to  render  judg- 
ment for  the  defendant. 


Annolatioii — Insurance:  ftirnwhing  blanks  for  proofs  of  loss  or  claim  as  a 

waiver  of  Weachas  of  condition  or  forf eitare. 


As  to  waiver  of  provision  as  to  ohange 
of  occupation  by  continued  receipt  of 
dues,  see  annotation  to  Johnson  v.  Mod- 
«m  Brotherhood,  27  L.R.A.(N.S.)  446. 

As  indicated  by  its  title,  the  present 
note  is  confined  to  the  question  whether 
the  mere  furnishing  of  blanks  for  proofs 
of  loss  constitutes  a  waiver,  and  does 
not  include  the  question  whether  a 
waiver  results  where  the  insurer  specif- 
ically requests  that  proofs  of  loss  be 
made,  or  gives  other  affirmative  encour- 
agement to  the  prosecution  of  the  claim 
than  the  furnishing  of  blanks. 

It  will  be  noted  that  in  RiDOinKTAY  v. 
Modern  Woodiccn,  ante,  1062,  no  waiver 
of  the  insurer's  right  to  defend  on  the 
ground  that  the  insured  was  engaged  in 
a  prohibited  occupation  was  held  to  have 
resulted  from  the  furnishing  of  blanks 
for  making  proofs  of  death,  at  the  ben- 
eficiary's request,  after  the  insurer  had 
knowledge  of  the  change  of  occupation, 
although  it  gave  no  notice  of  its  inten- 
tion to  resist  payment  otherwise  than  by 
a  general  statement  that  the  supplying 
or  use  of  the  blanks  should  waive  no 
right  to  deny  liability. 

This  holding  is  in  harmony  with  the 
<M>nclusion  reached  in  the  other  cases 
where  the  insurer  did  not  request  or 
affirmatively  require  proofs  of  loss  or 
death,  but  merely  furnished  blanks  at 
the  request  of  the  beneficiary,  accom- 
panied by  a  statement  indicating  that  it 
did  not  thereby  intend  to  waive  any  of 
its  defenses. 

Thus,  in  Burnham  v.  Interstate  Cas- 
ualty Co.  (1898)  117  Mich.  142,  75  N.  W. 
445,  where  the  beneficiary's  attorneys 
wrote  the  insurer  that  the  insured  had 
been  accidently  drowned,  and  asked  it 
to  send  the  blank  proofs,  but  did  not 
intimate  that  the  insured  had  taken  out 
additional  insurance  in  violation  of  the 
policy  a  divided  court  held  that  there 
was  no  waiver  of  the  breach  of  this 
<$ondition  by  reason  of  the  insurer's 
furnishing  blank  proofs  accompanied 
by  a  letter  stating  that,  although  it  did 
not  understand  how  the  beneficiary  was 
going  to  affirmatively  prove  accidental 
death  under  the  circumstances,  yet  it 
forwarded  the  blanks  subject  to  the 
notices  and  stipulations  printed  there- 
on, one  of  which  was  that  the  blanks 
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were  sent  to  permit  a  statement  of  facts, 
and  that  the  furnishing  of  them  should 
not  be  held  to  be  a  waiver  of  any  of  the 
agreements  or  conditions  of  the  policy 
or  the  application,  nor  of  the  rights  of 
the  insurer,  in  the  event  of  any  viola- 
tion of  such  agreement  or  condition. 
The  court  said :  'The  letter  inclosing  the 
blank  proofs  of  loss  called  the  attention 
of  Mrs.  Winans  to  the  conditions  of  the 
policy  and  the  application,  and  express- 
ly stated  that  it  would  insist  on  every 
defense  it  had  for  violation  o^  any 
agreement  or  condition  therein.  This 
was  the  first  occasion  on  which  defend- 
ant had  been  called  upon  to  say  any- 
thing. What  language  could  be  more 
definite,  what  statement  more  complete  f 
This  statement  was  made  a  part  of  the 
letter  just  as  effectually  as  though  it 
had  been  copied  in  the  letter.  This  is 
not  controvca*ted,  and  yet  it  is  claimed 
that,  because  the  defendant  did  not 
specifically  and  expressly  state  every 
defense  it  had  or  was  informed  of,  and 
did  in  its  letter  hint  at  one  defense,  all 
others  are  waived.  If  the  defendant 
had  not  stated  in  that  letter,  'We  do 
not  understand  how  you  are  going  to 
affirmatively  prore  accidental  death,' 
would  it  have  been  held  that  it  had 
waived  the  defense  of  suicide  by  its 
silence,  because  its  agent  in  Detroit  had 
written  that  Mr.  Winans  committed 
suicide  f  If  defendant  had  inclosed 
proofs  of  loss  without  any  letter,  or 
with  one  stating  that  it  waived  no  de- 
fense, would  it  have  waived  all  viola- 
tions of  the  contract  of  which  it  had 
before  been  informed?  The  logical  re- 
sult of  plaintiff's  contention  is  to  close 
the  door  to  every  defense,  in  the  face  of 
the  most  positive  assertion  that  it  relied 
upon  all,  and  waived  none.  The  defense 
of  breach  of  warranty  is  a  meritorious 
one.  The  defendant  clearly  did  not  in- 
tend to  waive  it.  In  language  unmistak- 
able it  notified  Mrs.  Winans  that  it  did 
not  intend  to  waive  it,  and  yet,  because 
it  did  not  specifically  state  this  defense, 
a  waiver  is  claimed.  While  some  au- 
thorities have  gone  very  far  to  sustain 
a  waiver  particularly  of  technical  de- 
fenses, I  find  none  that  have  gone  to  the 
extent  now  claimed." 
•    And  in  Showalter  v.  Modem  Wood- 
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men  (1909)  156  Midt  390,  120  N.  W. 
994,  it  was  held  that  the  insurer  did  not 
-waive  its  right  to  defend  on  the  ground 
that  the  insured  came  to  his  death  by  an 
accident  due  to  employment  in  a  pro- 
hibited occupation,  where,  at  the  request 
of  the  attorneys  of  the  beneficiary,  it 
sent  a  set  of  blanks  for  proof  of  death, 
accompanied  by  a  letter  in  which  it 
stated  that  it  did  not  consider  itself 
liable,  but  that  if  the  beneficiary  wished 
to  present  facts  for  the  consideration  of 
the  board  of  directors  she  might  do  so, 
and  for  that  purpose  the  blanks  for 
proof  of  death  were  inclosed,  but  that 
by  the  furnishing  of  such  blanks  the 
society  did  not  waive  its  right  to  deny 
any  and  all  liability  to  the  beneficiary 
under  the  contract. 

The  court  in  this  case  pointed  out 
as  a  ground  of  distinction  that  in  Burn- 
ham  V.  Interstate  Casualty  Co.  (Mich.) 
supra,  a  distinct  ground  of  defense  was 
foreshadowed  by  the  insurer's  letter, 
that  is,  whether  there  had  been  an  ac- 
cidental death,  and  that  it  subsequently 
sought  to  set  up  another  entirely  dis- 
tinct defense,  i.  e.,  that  the  insurer  had 
taken  additional  insurance,  whereas  in 
the  Showalter  Case  there  had  been  no 
waivering  as  to  the  nature  of  the  defense 
to  the  claim. 

In  Elhart  v.  Pacific  Mut  L.  Ins.  Co. 
(1907)  47  Wash.  659,  92  Pac  419,  there 
was  held  to  be  no  waiver  by  the  insurer 
of  its  right  to  deny  liability  on  the 
ground  that  the  insured  was  engaged 
in  a  prohibited  occupation,  where  the 
beneficiary's  attorney  wrote  requesting 
blanks  for  proof  of  loss,  and  blanks 
were  forwarded,  which  contained  a  pro- 
vision that  the  insurer  in  furnishing 
the  blanks  expressly  stipulated  that  it 
did  not  waive  any  rights,  and  especially 
that  it  waived  no  right  to  set  up  the  de- 
fense that  the  insured  was  engaged  in 
a  prohibited  occupation;  and  it  i^peared 
that  the  beneficiary  a  few  days  later 
forwarded  an  affidavit  of  proof  of 
death,  upon  receipt  of  which  the  insurer 
wrote  stating  that  it  required  proofs  on 
its  blanks  and  that  such  blanks  had 
been  sent  to  her  attorney,  but  that  they 
inclosed  a  duplicate  set  subject  to  the 
same  provision  contained  in  the  first 
set.  The  contention  was  that,  when 
the  insurer  refused  to  accept  the  affida- 
vit and  required  proof  to  be  made  upon 
blanks  furnished  by  the  company,  this 
constituted  a  waiver  of  its  right  to  de- 
clare a  forfeiture  of  the  policy  because 
of  a  violation  of  its  terms;  that  the  in- 
surer before  sending  the  second  blanks 

knew  that  the  deceased  had  been  en- 
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gaged  in  a  prohibited  occupation,  and 
that  the  sending  of  the  blanks  was  m 
effect  a  demand  upon  her  to  do  some- 
thing to  perfect  her  claim.  The  court 
in  holding  this  contention  unsound  said: 
"In  the  lacts  as  shown  by  this  record 
we  tee  no  evidenee  of  any  intention  on 
the  part  of  the  respondent  to  waive  its 
right  to  defend  against  this  policy.  We 
see  nothing  in  its  conduct  calculated 
to  mislead  the  appellant  or  take  any 
advantage  of  her.  She  received  the 
first  set  of  blanks.  For  reasons  which 
do  not  appear  she  did  not  use  them  but 
sent  to  the  company  an  affidavit  pre- 
pared by  herself  or  her  attorneys,  setting 
forth  the  facts  concerning  her  son's 
death.  The  home  office,  not  knowing 
that  she  had  received  the  first  blanks 
sent  and  evidently  supposing  that  she 
had  not,  sent  her  a  duplicate  set  con- 
taining the  same  notice  as  to  the  com- 
pany not  waiving  any  of  its  rights  by 
reason  of  the  occupation  and  manner  of 
death  of  the  deceased.  It  seems  to  us 
that  this,  on  the  part  of  the  company, 
was  a  matter  of  courtesy  that  could 
not,  in  any  reasonable  manner,  be  con- 
strued into  a  waiver  on  its  part." 

And  an  insurer  does  not  waive  the 
defense  of  suicide  by  mailing  blanks  for 
proofs  of  loss  at  the  beneficiary's  re- 
quest, with  knowledge  of  the  facts,  with 
an  express  statement  that  they  were 
sent  for  her  convenience  and  with  a  dis- 
tinct understanding  that  no  rights  of  the 
insurer  were  waived.  Tuttle  v.  Iowa 
State  Traveling  Men's  Asso.  (1905)  132 
Iowa,  652,  7  L.RJL.(N.S.)  223,  104  N. 
W.  1131.  The  court  stated  that  nothing 
was  done  by  the  beneficiazy  at  the  in- 
stance or  request  of  the  insurer,  and 
that  its  letter  did  not  carry  any  assur- 
ance save  that  the  blanks  were  forward- 
ed for  her  convenience;  and  further 
stated  that  proofs  of  death  were  exacted 
as  a  condition  precedent  to  payment  for 
loss  by  the  by-laws,  and  that  the  cour- 
tesy exhibited  in  supplying  these  blanks 
at  the  beneficiary's  request  ought  not 
alone  to  be  construed  into  a  waiver  of 
a  defense  which  the  insurer  was  then 
under  no  obligation  to  disclose,  remark- 
ing that  the  test  to  be  applied  was 
whether  the  acts  and  conduct  of  the 
insurer  were  inconsistent  with  the  in- 
tention to  insist  on  this  defense. 

And  an  insurer  is  not  estopped  to  as- 
sert that  the  policy  had  lapsed,  and  was 
not  in  force,  where  at  the  request  of  the 
beneficiary  it  furnished  her  with  proof 
blanks  accompanied  by  a  letter  stating 
that  they  were  furnished  at  her  request 
without  prejudice  to  or  waiver  of  any 
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lights  of  the  insurer,  and  that  the  policy 
in  question  bad  lapsed  because  of  non- 
payment of  assessment  prior  to  the  in- 
sured's death,  and  concluding  with  a 
statement  that  if  the  beneficiary  persisted 
in  making  claim  under  the  poliey  the  in- 
surer would  require  the  performance  of 
all  conditions  precedent  as  provided  in 
the  contract,  the  court  holding  that  such 
letter  could  not  be  construed  as  an  invi- 
tation to  the  beneficiary  to  incur  labor 
or  expense  in  making  proofs  in  the  be- 
lief that  the  claim  would  be  recognized. 
Roth  V.  Mutual  Reserve  L.  Ins.  Go. 
(1908)  89  C.  C.  A.  262,  162  Fed.  282. 

Neither  does  an  insurer  waive  the 
right  to  defend  on  the  ground  that  the 
policy  had  been  forfeited  because  a  post 
mortem  examination  was  held  without 
notice  to  it,  by  giving  a  blank  form  on 
which  to  make  proof  of  loss  to  an  agent 
of  the  beneficiary  ho  had  been  sent  for 
it,  where  the  blank  was  first  stamped  on 
its  face,  ''In  furnishing  this  blank  the 
company  reserves  all  its  rights  under  its 
policy  contract  and  waives  none  of  the 
conditions  thereof,"  and  at  the  same  time 
the  agent  was  given  a  letter  addressed  to 
the  beneficiary  in  which  it  was  stated 
that  in  furnishing  the  blanks  the  insurer 
did  not  waive  any  of  the  terms  and  condi- 
tions of  the  policy,  or  any  forfeiture  that 
had  accrued  thereunder.  Loesch  v.  Union 
Casualty  &  Surety  Co.  (1903)  176  Mo. 
C54,  75  S.  W.  621. 

And  an  insurer  does  not  waive  the  fail- 
ure to  comply  with  a  provision  of  an 
accident  policy  on  a  horse,  requiring 
notice  of  sieknessy  where  at  the  request 
of  the  insured  it  forwards  proof  blanks 
accompanied  by  a  letter  stating  that  they 
were  sent  as  requested,  but  that  the  in- 
surer had  no  information  upon  the  sub- 
ject whether  the  insured  animal  died 
before  the  policy  was  canceled,  except 
the  insured's  statement,  nor  any  informa- 
tion with  reference  to  the  circumstances 
attending  the  animal's  death.  Alston  v. 
Northwestern  live  Stock  Ins.  Co.  (1898) 
7  Kan.  App.  179,  53  Pac.  784. 

In  Jones  v.  Modem  Brotherhood 
(1913)  153  Wis.  223,  140  N.  W.  1059, 
the  insurer  was  held  not  prevented  from 
setting  up  the  defense  that  the  insured 
was  engaged  in  a  prohibited  occupation, 
by  reason  of  the  fact  that  it  sent  the 
beneficiary  blank  proofs  of  loss  after 
knowledge  of  the  facts,  where  the  by- 
laws of  the  society  expressly  provided 
that  the  furnishing  of  such  blanks  or  the 
execution  thereof  should  in  no  case  be 
construed  as  a  waiver  of  a  forfeiture  for 

any  cause,  and  that  in  every  case  it  should 
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be  the  duty  of  the  claimant  to  furnish 
proofs  of  death  as  provided  by  the  by- 
laws. 

And  in  Ronald  v.  Mutual  Reserve  Fund 
Life  Asso.  (1892)  132  N.  Y.  378,  30  N. 
E.  739,  where  it  was  a  condition  precedent 
to  the  maturity  of  the  claim  that  proofs 
of  death  should  be  furnished  by  the  bene- 
ficiary, there  was  held  to  be  no  waiver  of 
the  defense  that  the  policy  had  been  for- 
feited for  nonpayment  of  dues  by  certain 
acts  of  the  insurer's  agents,  one  of  which 
was  the  furnishing  of  blanks  and  giving 
instructions  as  to  the  manner  of  filing 
them,  such  acts  being  held  mere  acts  of 
courtesy. 

And  in  Alspaugh  v.  British- American 
Ins.  Co.  (1897)  121  N.  0.  290,  28  S.  E. 
415,  there  was  held  to  be  no  waiver  of 
the  insurer's  right  to  defend  on  the 
ground  that  there  had  been  a  breach  of 
a  condition  of  the  policy  that  the  in- 
sured's factory  should  not  be  operated 
at  night,  by  reason  of  certain  conduct 
on  the  part  of  the  insurer  and  its  agents, 
among  which  was  the  furnishing  of 
blanks  to  make  proof  of  loss  by  the  com- 
pany's adjuster  after  he  had  been  in- 
formed that  the  mill  had  been  run  at 
night. 

In  Fire  Asso.  of  Philadelphia  v.  Mas- 
terson  (1901)  25  Tex.  Civ.  App.  518,  61 
S.  W.  962,  it  was  contended  that  there 
was  a  waiver  of  the  insured's  failure  to 
take  and  preserve  an  inventory  of  his 
stock  as  required  by  the  policy,  by  a  let- 
ter written  by  the  insurer's  general  agent 
in  response  to  the  insured's  request  for 
blank  proofs  of  loss,  in  which  he  stated 
that  he  could  not  comply  with  this  re- 
quest; that  the  proofs  which  the  compa- 
ny furnished  him  were  to  be  used  when 
the  adjuster  had  arrived  at  a  satisfac- 
tory settlement  of  a  loss;  and  further 
stated  that  if  he  did  furnish  the  insured 
with  blank  proofs  of  loss  it  might  be  con- 
tended that  the  insurer  thereby  waived 
any  defense  under  the  policy,  and  advised 
the  insured  that  he  could  obtain  blank 
proofs  of  loss  from  a  book  store.  This 
contention,  however,  was  held  unavailing, 
the  court  stating  that  the  letter  upon  its 
face  showed  that  the  agent  was  seeking 
to  avoid  doing  anything  that  might  be 
regarded  as  a  waiver  of  any  defense. 

In  Supreme  Tent,  K.  M.  v.  Volkert 
(1900)  25  Ind.  App.  627,  57  N.  E.  203, 
it  was  held  that  the  insurer  was  estopped 
from  claiming  a  forfeiture  on  the  ground 
that  the  insured  engaged  in  a  prohibited 
occupation,  where,  with  knowledge  that 
the  insured  had  so  been  engaged,  it  sent 
duplicate  blank  forms  for  proof  of  death, 
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together  with  blank  claimants'  affidavits, 
and  required  them  to  be  filled  out  and 
sworn  to  by  the  beneficiary.  The  de- 
cision in  this  case,  however,  rests  almost 


entirely  upon  the  fact  that  the  insurer 
affirmatively  required  the  making  of  the 
proofs  of  loss.  J.  T.  W. 


OHIO   SUPRE»fE  COURT. 

WILLIAM  S.  THOMAS,  Plff.  in  Err., 

V. 

MABEL  T.  MATTHEWS. 

(—  Ohio  St.  — ,  113  N.  E.  669.) 

Evidence  —  breach  of  ooutraet  —  per- 
fornianoe  by  plaintiff. 

1.  Where  a  plaintiff  seeks  to  recover  dam- 
ages for  breach  of  a  contract,  the  burden 
is  upon  him  to  show  either  substantial  per- 
formance or  tender  of  the  performance  of 
the  conditions  on  his  part  to  be  performed. 
For  other  coses,  see  Evidence,  IL  k,  in  Dig. 

1-52  N.  fif. 

Contract    —   delay    in    performance   — 
provision  for. 

2.  Where  a  contract  provides  for  delay  in 
the  performance  of  any  part  thereof  for  a 
specified  time,  and  further  provides  that 
performance  shall  not  be  required  until 
the  reasons  stated  in  the  contract  for  the 
delay  in  the  performance  have  ceased  to 
exist,  no  action  can  be  maintained  upon 
such  contract  at  the  end  of  the  specified 
period,  unless  it  further  appears  that  the 
reasons  for  the  delay  no  longer  exists,  or 
that  they  still  exist  through  fault  of  the 
defendant. 

For  other  cases,  see  Contracts,  VI.  a,  in  Dig, 
1-52  A'.  B. 

Contract  —  action  of  corporate  director 
—  validity. 

3.  A  contract  made  by  a  director  of  a 
corporation  with  reference  to  his  official  ac- 
tion as  siich,  based  upon  a  consideration 
personal  to  himself,  is  against  public  policy 
and  void. 

For  other  cases,  see  Contracts,  III.  c,  3,  in 
Dig,  1-^52  N.  8. 

Same  —  interference  with  free  action. 

4.  A  contract  made  by  a  director  of  a 
corporation  that  limits  or  restricts  him  in 
the  free  exercise  of  his  judgment  or  dis- 
cretion, or  that  places  him  under  direct  and 
powerful  inducements  to  disregard  his  duty 
to  the  corporation,  its  creditors,  and  other 
stockholders  in  the  management  of  corpor- 
ate affairs,  is  against  public  policy  and  void. 
For  other  rases,  see  Contracts,  III,  c,  S,  in 

Dig.  1-52  N.  S. 

(February  29,  1916.) 

Ij>  RKOR  to  the  Court  of  Appeals  for  Clark 
J    County  to  review  a  judgment  reversing 

Headnotes  by  the  Coubt. 

Note. —  For   validity   of   individual   con- 
tract of  director  to  pay  dividends,  see  anno- 
tation following  this  case,  post,  1077. 
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a  judgment  of  the  Court  of  Common  Pleas 
in  defendant's  favor  in  an  action  brought  to 
recover  damages  for  breach  of  a  contract 
for  the  payment  of  dividends.    Reversed. 

Statement  by  the  Court: 

On  the  dlst  day  of  December^  1912,  Mabel 
T.  Matthews  filed  a  petition  in  the  com- 
mon pleas  court  of  Clark  county  against 
William  S.  Thomas,  to  which  the  defendant 
filed  a  motion  to  make  the  same  more  deA- 
nite  and  certain.  This  motion  was  sus- 
tained, and  on  March  1,  1913,  an  amended 
petition  was  filed  in  which  the  plaintiff 
asked  a  judgment  against  the  defendant  in 
sums  equal  to  an  additional  dividend  which 
she  claimed  should  have  been  declared  on 
stock  in  the  Thomas  Manufacturing  Compa- 
ny, a  corporation  organized  under  the  laws 
of  Ohio,  for  the  year  1910,  and  for  the  whole 
amount  of  a  dividend  of  7  per  cent  which 
she  claimed  should  have  been  declared  bv 
the  directors  of  that  company  in  the  year 
1911. 

The  petition  avers,  among  other  things, 
that  the  company  earned  10  per  cent  on  its 
capital  stock  in  the  year  1910,  and  declared 
and  paid  a  dividend  of  only  8  per  cent;  that 
in  the  year  1911  it  earned  7  per  cent  on  the 
capital  stock  of  the  company,  but  did  not 
declare  or  pay  any  dividends  in  that  year. 

The  claim  of  the  plaintiff  against  the  de- 
fendant for  dividenda  not  declared  or  paid 
in  1910  and  1911  is  predicated  upon  a  con- 
tract which  reads  in  words  and  figures  fol- 
lowing, to  wit: 

Springfield,  Ohio,  April  29,  -1905. 

The  heirs  of  John  H.  ThomaSj  deceased, 
liaving  settled  and  adjusted  various  matters 
of  controversy  and  agreed  upon  a  divisiou 
of  the  balance  of  said  estate  as  indicated 
upon  the  sheets  hereto  attached,  which  are 
identified  by  the  signatures  of  A.  N.  Sum- 
mers and  J.  £.  Bowman,  as  part  of  said 
adjustment,  it  is  agreed  as  follows: 

First.  Said  heirs  will  give  the  executors 
of  said  estate  receipts  for  their  respective 
distributive  shares  as  heretofore  ordered 
distributed  by  the  probate  court  of  Clark 
county.  Said  heirs  hereby  ratify  the  action 
of  said  executors  in  handing  over  to  Mabel 
Matthews,  W.  S.  Thomas,  and  Findlay  B. 
Thomas,  certain  assets  intended  for  them 
viz.: 

To  Mabel  Mattliews  the  following  notes: 

A.  C.   Black $6,000.00 

Wm.  A.  and  M.  Buffembarger ....     1,600.00 
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Moores  &  Co.  and  H.  H.  iO^Ioorea  . .     7,500.00 

£d.  aad  A.  J.  Rya& 5,000.00 

J.  H.  Thomas 1,817.00 

Thomas  Mfg.  Co.  notes  36,635.98 

To  Findlay  B.  Thomas  the  following 
notes : 

J.  S.  Crowell $7,500.00 

It  F.  and  F.  A.  Hay  ward 300.00 

£.  and  M.  Harshman  4,000.00 

Emma  A.  Heed  et  al 3,000.00 

G.  W.  and  K.  Sheaff 1,000.00 

J.  H.  Thomas  7,868.00 

Thomas  Mfg.  Co.  notes 24,917.96 

To  W.  S.  Thomas  the  following  notes: 

H..  K.  Geiger , $3,100.00 

J.  A.  Hemi^ll 2,500.00 

And  they  agree  that  no  farther  account- 
ing shall  be  had  in  the  probate  courts  unless 
assets  are  discovered  which  are  not  covered 
or  considered  in  said  adjustment;  and  they 
further  agree  that  if  new  liabilities  of  said 
estate  are  discovered,  they  will  each  eon* 
tribute  one  fourth  to  the  payment  of  same. 

Second.  It  is  agreed  that  so  long  as  eith- 
er Mrs.  Summers  or  Mrs.  Matthews  hold  at 
least  $10,000  par  value  of  stoek  in  the 
Thomas  Manufacturing  Company  the  pres- 
ent salaries  of  W.  S.  Thomas  and  H.  H. 
Bean  shall  not  be  increased  without  their 
consent,  excepting  for  a  year  in  which  the 
company  earns  and  pays  a  dividend  of  at 
least  6  per  cent,  and,  further,  that  for  each  1 
per  cent  of  dividend  above  6  per  cent  earned 
and  paid  in  any  year  there  may  be  for  such 
year  an  increase  of  not  more  than  10  per 
cent  in  one  or  both  of  said  salaries,  not  to 
exceed,  however,  in  any  year,  a  salary  of 
$10,000  for  W.  S.  Thomas  and  $5,000  for 
H.  H.  Bean;  also  that  whenever  the  net 
earnings  of  the  company  in  any  year  will 
permit  a  dividend  of  at  least  4  per  cent,  a 
dividend  of  the.  largest  whole  per  coott  per- 
mitted  by  the  entire  net  earnings  shall  be 
declared  and  paid,  unless  otherwise  agreed; 
but  that  no  sueh  dividend  need  be  paid  in 
the  present  or  in  the  next  six  years  during 
which  the  company  has  unusual  payments 
to  make  to  the  heirs  of  the  J.  H.  Thomas 
estate,  the  payment  of  any  such  dividends 
being  postponed  until  after  said  last-men- 
tioned payments  are  made. 

It  is  further  agreed  that  neither  by  addi- 
tional salaries  nor  by  any  other  means  re- 
sorted to  for  such  purpose  shall  the  future 
net  earnings  of  the  company  be  absorbed  so 
as  to  prevent  dividends,  without  the  consent 
of  Mrs.  Summers  and  Mrs.-  Matthews  so 
long  as  they  or  either  of  them  remain  a 
stockholder  of  said  company  in  at  least  the 
anu>unt  above  named. 

It  is  further  agreed  that  Mrs.  Summers 
and  Mrs.  Matthews,  so.  loi;^  as  they  re- 
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main  stockholders  in  said  company  in  any 
amount,  shall  annually  receive  a  statement 
of  the  company's  condition  and  transactions 
in  detail  as  full  as  the  one  given  them  Feb- 
ruary l0t  of  thiS'  year;  and  it  is  further 
agreed  that  no  mortgage  shall  be  placed  up- 
on the  company's  property  without  their 
consent. 

Third.  Mrs.  Summers  and  Mrs.  Matthews 
shall  each  receive  a  complete  detailed  inven- 
tory of  the  estate  held  in  trust  for  Findlay 
B.  Thomas,  the  same  to  be  delivered  within 
a  reaaonaible  time  after  the  execution  hereof. 

Fourth.  The  trust  deed  given  W..  S. 
Thomas  tor  the  Whiteley  property  shall 
not  be  acted  upon  without  consent  of  all 
parties  thereto,  and  upon  demand  of  any 
party  thereto  at  any  time  W.  S.  Thomas, 
the  trustee  in  said  deed  of  trust,  shall  re- 
convey  to  sueh  party  a  one-fourth  interest 
in  said  property. 

Fifth*  No  part  of  the  fees  that  may  be 
charged  Vy  J.  E.  Bowman  for  services  in 
these  adjustments  shall  be  charged  to  the 
Thesnas  Manufaoturing  Company,  or  to  the 
Mtate  of  J.  H.  Thomas. 

Sixth.  Clause  2  hereof  shall  be  binding 
only  on  W.  S.  Thomas,  and  after  l^e  expira- 
tion of  the  six-year  period  above  referred 
to  the  provisions  of  section  2  hereof  shall 
be  binding  on  W.  S.  Thomas  only  so  long  as 
he  remains  in  the  management  of  the  affairs 
of  the  Thomas  Manufacturing  Company,  or 
through  his  ownership  of  stock  therein  is 
able,  with  the  assistance  of  other  parties 
hereto,  to  control  the  management  thereof. 

Seventh.  During  the  six-year  period  above 
referred  to  neither  Mrs.  Summers  nor  Mrs. 
Matthews  shall  institute  any  legal  proceed- 
ings to  dissolve  the  Thomas  Manufacturing 
Company  if  in  her  opinion  the  letter  and 
spirit  of  this  agreement  has  been  faithful- 
ly kept  by  W.  S.  Thomas. 

Eighth.  As  to  the  dividends  that  may  be 
declared  during  the  next  six  years  the  same 
shall  be  payable  in  the  year  1911 ,  excepting 
as  to  the  exoeas  of  any  such  dividend  above 
4  per  cent  the  company  shall  have  the  op- 
tion either  to  pay  the  same  in  cash,  or  to 
issue  therefor  preferred  stock  at  par,  bear- 
ing 8  per  cent  cumulative  dividends,  and  re- 
deemable by  the  company  at  par  at  the 
end  of  five  years  after  its  issue:  Provided 
in  case  of  such  preferred  stock  being  issued 
to  any  stockholder  the  same  shall  be  issued 
to  all  stockholders  in  the  same  proportion 
and  on  the  same  terms.  Such  option  shall 
be  exercised  on  or  before  the  1st  day  of  Nov- 
ember, 1911,  and  if  preferred  stock  is  to  l^c 
issued  the  same  shall  be  issued  so  sopn  as 
the  necessary  steps  can  reasonably  be  tak- 
en to  issue  the  same. 
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Witness  the  signatures  of  the  parties  on 
the  date  above  named. 

William  S.  Thomas 
Nellie  T.  Summers. 
Mabel  T.  Matthews. 
William    S.    Thomas, 
Trustee  of  Findlay  B.  Thomas. 

The  amended  petition  further  avers  that 
the  Thomas  Manufacturing  Company  was  at 
the  date  of  the  contract  indebted  to  W.  8. 
Thomas  and  C.  E.  Thomas,  as  executors  of 
the  John  H.  Thomas  estate,  in  the  sum  of 
$100,000,  and  to  plaintiff  and  other  legatees 
under  the  will  of  John  H.  Thomas  in  a  sum 
in  excess  of  $70,000,  which  indebtedness  was 
then  past  due.  It  is  further  averred  that 
the  indebtedness  of  the  company  to  the  ex- 
ecutors had  arisen  through  their  unlawfully 
loaning  the  assets  of  John  H.  Thomas  to 
the  Thomas  Manufacturing  Company.  The 
amended  petition  further  avers  that  this 
plaintiff  and  Nellie  T.  Summers,  her  sister, 
were  demanding  payment  by  the  Thomas 
Manufacturing  Company  of  all  the  money 
due  and  owing  by  it  to  these  executors,  and 
that  the  corporation  should  be  dissolved; 
that  W.  S.  Iliomas,  who  was  the  president 
of  the  company  and  the  owner  of  a  large 
number  of  shares  of  its  corporate  stock,  ob< 
jected  to  the  corporation  making  immediate 
payment,  for  which  reason  the  plaintiff  and 
her  sister  consented  to  an  extension  of  the 
time  for  the  payment  of  said  sums,  released 
the  executors,  as  executors,  from  the  pay- 
ment of  the  same,  and  agreed  to  take  in 
lieu  thereof  the  notes  of  the  Thomas  Manu- 
facturing Company,  whereby  the  said  in- 
debtedness was  distributed  over  a  period 
of  five  years. 

To  this  amended  petition  the  defendant 
filed  a  general  demurrer,  which  was  over- 
ruled by  the  court.  Thereupon  the  defend- 
ant filed  an  answer  admitting  the  execution 
of  the  written  agreement  dated  April  29, 
1906,  admitting  that  the  net  earnings  of  the 
Thomas  Manufacturing  Company  in  the 
year  1910  were  equal  in  amount  to  10  per 
cent  of  its  capital  stock  and  that  the  earn- 
ings in  the  year  1911  were  equal  in  amount 
to  7  per  cent  <^  its  stock,  but  denying  that 
sueh  earnings  permitted  a  dividend  of  4 
per  cent,  or  any  other  per  cent  in  excess  of 
8  per  cent  in  the  year  1910,  for  the  reason 
that  said  net  earnings  were  not  of  a  char- 
acter that  could  be  distributed  by  way  of 
dividends,  but  consisted  of  accounts  due  the 
company  and  accretions  to  its  assets  made 
necessary  for  the  successful  conduct  of  its 
business,  averring  further  that  the  company 
was  largely  indebted;  that  the  indebtedness 
mentioned  in  the  petition  and  contract, 
which  was  paid  as  required  to  the  plaintiff 
and  her  sister,  was  in  large  part  borrowed 
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from  other  persons  and  bftnks  in  order  to 
make  such  payments,  and  that  said  oMnpany 
had  large  indebtedness  in  addition  thereto; 
that  all  of  the  income  of  the  company  that 
oould  be  spared  from  the  conduct  of  its  busi- 
ness was  applied  to  the  reduction  of  its  in- 
debtedness ;  and  that  no  dividend  could  have 
been  declared  or  paid  without  an  injustice 
to  creditors  and  injury  to  its  stockholders. 
Defendant  further  avers  that  the  money 
which  plaintiff  would  have  received,  had 
dividends  been  declared  and  paid,  had  all 
been  used  for  her  benefit  in  the  preserva- 
tion of  the  business  and  prosperity  of  the 
company  by  reduction  of  its  debts,  and  for 
this  reason  she  had  sustained  no  damage  by 
reason  of  the  failure  of  the  company  to  de- 
clare and  pay  dividends. 

For  a  second  defense,  the  defendant  avers 
that  at  the  time  of  the  execution  of  the  con- 
tract, and  for  some  years  prior  thereto,  he 
was  one  of  a  board  of  five  directors  of  said 
company;  that  he  had  no  control  over  the 
other  directors  of  the  company;  that  he 
could  not  at  any  time  have  procured  the 
declaration  of  dividends  by  the  company  be- 
yond those  ilividends  that  were  declared: 
that  by  reason  of  the  large  indebtedness  of 
the  company  and  the  state  of  its  business 
no  dividends  such  as  claimed  by  the  plaintiff 
ought  to  have  been  declared,  having  due 
regard  for  the  rights  of  creditors  and  stock- 
holders; that  neither  he  nor  any  other  mem- 
ber of  the  board  of  directors  could  have 
voted  in  favor  of  declaring  further  divi- 
dends without  a  wilful  violation  of  his  duty 
as  such  director;  that  the  plaintiff  and  her 
sister,  during  the  years  in  question,  failed 
and  refused  to  participate  in  the  election  of 
directors  of  said  company,  or  to  assist  the 
defendant  in  any  way  to  control  the  action 
of  its  board  of  directors  in  the  premises; 
and  that  the  management  and  control  of  the 
affairs  of  said  company  ever  since  the  date 
of  said  contract  has  resided  in  its  board  of 
directors,  and  not  in  this  defendant. 

For  a  third  defense,  the  defendant  avers 
that»  notwithstanding  the  provisions  of  the 
contract,  and  during  the  six-year  period  cov* 
ered  thereby,  the  plaintiff,  in  conjunction 
with  her  sister,  in  March,  1009,  wrong- 
fully began  legal  proceedings  to  dissolve 
the  Thomas  Manufacturing  Company,  and 
prosecuted  such  suit  to  final  judgment  in 
the  circuit  court  of  Clark  county,  Ohio; 
that  said  suit  was  pending  at  the  time  of 
the  commencement  of  this  suit,  and  had 
only  been  finally  adjudicated  against  the 
plaintiff  and  her  associates,  as  plaintiffs  in 
that  suit,  within  a  few  days  preceding  the 
filing  of  this  answer;  and  that  at  the  time 
of  the  filing  of  the  answer  no  entry  of  the 
judgment  of  the  circuit  court  had  yet  been 
made  on  the  journal  of  that  court. 
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Defendant  avers  that  these  proceedings 
to  dissolve  said  company  greatly  embar- 
rassed the  company  in  the  conduct  of  its 
1)U8ine88,  and  the  expense  of  defending  said 
proceedings  greatly  increased  the  cost  of 
<iarrying  on  the  business  of  the  company; 
that  its  credit  was  greatly  impaired  and 
its  earnings  reduc(?d  from  what  they  other- 
wise would  have  been;  and  that  for  these 
reasons  it  was  impossible  for  the  company 
to  declare  and  pay  dividends. 

The  plaintiff  for  reply  denied  specifically 
the  allegations  in  tlie  several  defenses  of  the 
answer,  except  such  as  were  admissions  of 
the  averments  in  the  petition,  and  averred 
that  the  defendant  refused  to  act  with  her 
or  her  sister  or  their  representatives  on  the 
board  of  directors  in  the  management  of  said 
corporation,  and  that  they  then  were,  and 
at  all  times  had  been,  willing  to  unite  with 
the  defendant  in  the  control  of  said  corpora- 
tion and  the  declaring  and  paying  of  the 
dividends  provided  for  in  said  contract. 

Upon  the  issue  joined  by  the  pleadings 
the  jury  returned  a  verdict  in  favor  of  the 
defendant,  and  judgment  was  rendered  there- 
on. Error  was  prosecuted  to  this  judgment 
in  the  court  of  appeals  of  Clark  county, 
which  court  reversed  the  judgment  of  the 
common  pleas  court  for  error  in  the  charge 
to  the  jury  with  reference  to  the  validity 
of  this  contract  and  with  reference  to  the 
question  of  co-operation  of  the  plaintiff  and 
her  sister  with  the  defendant  in  the  control 
of  the  company's  business,  in  that  the  trial 
court  did  not  charge  the  jury,  ''in  respect  to 
the  readiness  and  willingness  of  W.  S. 
Thomas  to  declare  dividends,  that  the  same 
was  communicated  to  the  plaintiff,  and  that 
she  declined  to  co-operate." 

This  proceeding  in  error  is  prosecuted  in 
this  court  to  reverse  the  judgment  of  the 
court  of  appeals  reversing  the  judgment  of 
the  common  pleas  court. 

Messrs.  Paul  O.  Martin  and  J.  E.  Bow- 
man, for  plaintiff  in  error: 

The  contract  is  illegal. 

West  V.  Camden,  135  U.  S.  507,  34  L.  ed. 
254,  10  Sup.  Ct.  Rep.  838;"*Flaherty  v.  Cary, 
62  App.  Div.  116,  70  N.  Y.  Supp.  951,  aV 
firmed  in  174  N.  Y.  550,  67  N.  E.  1082; 
Teich  V.  Kaufman,  174  111.  App.  306;  Morel 
V.  Hoge,  130  Ga.  625,  16  L.R.A.(N.S.)  1136, 
61  S.  E.  487,  14  Ann.  Cas.  935;  Sauerhering 
V.  Rueping,  137  Wis.  407,  119  K.  W.  184; 
Scripps  V.  Sweeney,  160  Mich.  149,  125  N. 
W.  72;  Rohison  v.  McCracken,  52  Fed.  729; 
Singers-Rigger  v  Young,  91  C.  C.  A.  510, 
166  Fed.  85 ;  Xool  v.  Drake,  28  Kan.  265,  42 
Am.  Rep.  162:  Forbes  v.  MacDonald,  64 
Cal.  98;  Woodruff  v.  Wentworth,  133  Mass. 
309;  Lum  V.  IMcEwen,  50  Minn.  278,  57  N. 
W.  662;  Moody  v.  Newmark,  121  Cal.  446, 
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63  Pac.  944;  Funkhouser  v.  Capps,  —  Tex. 
Civ.  App.  — ,  174  S.  W.  897;  Field  v.  Lam- 
son  &  G.  Mfg.  Co.  162  Mass.  388,  27  L.R.A. 
136,  88  N.  E.  1126;  Lockhart  v.  Van 
Alstyne,  31  Mich.  76,  18  Am.  Rep.  156; 
Hazeltine  v.  Belfast  &  M.  L.  R.  Co.  79  Me. 
411,  1  Am.  St.  Rep.  330,  10  Atl.  328;  Now 
York,  L.  E.  &  W.  R.  Co.  v.  Nickals,  110  U. 
S.  296,  30  L.  ed.  363,  7  Sup.  Ct.  Rep.  209. 

Where  there  is  no  warranty  that  any 
dividends  will  be  earned,  but  only  an  assur- 
ance that  the  corporation  will  distribute  its 
earnings  in  dividends,  the  measure  of  dam- 
ages is  not  the  amount  of  the  stipulated 
dividend,  if  it  be  shown  that  the  stockholder 
has  been  better  served  financially  by  the 
retention  of  such  earnings. 

Evrit  v.  Bancroft,  22  Ohio  St.  172. 

The  character  and  quality  of  the  earnings 
should  have  been  considered  and  not  mere 
quantity  alone,  otherwise  the  word  "permit" 
in  the  contract  was  without  effective  mean- 
ing. 

Belfast  &  M.  L.  R.  Co.  v.  Belfast,  77  Me. 
445,  1  Atl.  407;  Stevens  v.  United  States 
Steel  Corp.  68  K  J.  Eq.  373,  69  Ati.  905. 

It  was  not  necessary  for  defendant  to 
prove  that  he  notified  plaintiff  of  his  readi- 
ness to  act  with  her  and  her  sister  in  con- 
trolling the  corporate  action  in  the  matter 
of  dividends,  and  that  she  then  refused  to 
co-operate. 

Raudabaugh  v.  Hart,  61  Ohio  St.  73,  76 
Am.  St.  Rep.  361,  55  N.  E.  214. 

Messrs.  Lawrence  Maxwell  and  A.  X. 
Summers,  for  defendant  in  error: 

The  contract  is  not  against  public  policy 
and^  is  not  void. 

Moorehouse  v.  Crangle,  36  Ohio  St.  130, 
38  Am.  Rep.  564;  Doan  v.  Rogan,  79  Ohio 
St.  373,  87  N.  E.  263;  Crook  v.  Scott,  65 
App.  Div.  139,  72  N.  Y.  Supp.  516,  affirmed 
in  174  N.  Y.  520,  66  X.  E.  1106;  Lorillard 
v.  Clyde,  86  N.  Y.  384,  122  N.  Y.  46,  19  Am. 
St.  Rep.  470,  25  N.  E.  292,  142  N.  Y.  456, 
24  L.R.A.  113,  37  N.  E.  489;  Cook,  Corp.  4th 
ed.  §  776;  Havemeyer  v.  Havemeyer,  11 
Jones  N.  S.  506;  Havemeyer  v.  Have- 
meyer, 86  N.  Y.  618;  Faulds  ▼.  Yates, 
57  111.  416,  11  Am.  Rep.  24,  8  Mor. 
Min.  Rep.  551;  Pender  v.  Lushington, 
L.  R.  6  Ch.  Div.  70,  46  L.  J.  Ch.  N.  S.  317, 
67  L.  T.  N.  S.  353;  North-West  Transp-  Co. 
V.  Beatty,  L.  R.  12  App.  Cas.  589,  50  L.  J. 
V,  C.  N.  S.  102,  67  L.  T.  X.  S..  426,  36  Week. 
Rep.  647;  Greenwell  v.  Porter  [1902]  1  Ch. 
630,  71  L.  J.  Ch.  N.  S.  243,  86  L.  T.  X.  S. 
220,  9  Manson,  85,  3  Clark  &  M.  Priv.  Corp. 
2005;  Gamble  v.  Queens  County  Water  Co. 
123  N.  Y.  91,  9  L.R.A.  527,  25  X.  E.  201; 
Bjorngaard  v.  Goodhue  County  Bank,  49 
Minn.  483,  52  X.  W.  48;  Burland  v.  Earlo 
[1902]  A.  C.  83,  71  L.  J.  P.  C.  X.  S.  1,  50 
Week.  Rep.  241,  86  L.  T.  X.  S.  553,  18  Times 
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L.  R.  41,  9  Manson,  17;  10  Cyc.  574-576; 
Cook,  Stock  &  Stockholders,  §§  273,  274; 
Leary  v.  United  States,  224  U.  S.  567,  575, 
50  L.  ed.  889,  891,  32  Sup.  Ct.  Rep.  599: 
Smith  V.  San  Francisco  &  N.  P.  R.  Co.  115 
Cal.  584,  35  L.R,A.  309,  56  Am.  St.  Rep. 
119,  47  Pac.  582;  Brightnian  v.  Bates,  175 
Mass.  106,  55  N.  E.  809;  San  Remo  Copper 
Min.  Co.  V.  Moneuse,  149  App.  Div.  26,  133 
N.  Y.  Supp.  509;  Bensinger  v.  Kantzler,  112 
111.  App.  293. 

The  pendency  of  a  suit  for  dissolution 
was  no  bar  to  a  suit  against  William  S. 
Thomas  for  the  net  earnings. 

9  Cyc.  641-643;  Loud  v.  Pomona  Land  & 
Water  Co.  153  U.  S.  564,  38  L.  ed.  822,  14 
Sup.  Ct.  Rep.  928;  Gould  y.  Brown,  6  Ohio 
St.  538. 

The  court  correctly  charged  that  the 
measure  of  damages  was  the  amount  »of 
profits  that  should  have  been  declared  in 
dividends. 

Hadley  v.  Baxendale,  9  Exch.  341,  2  C. 
L.  R.  517,  23  L,  J.  Exch.  N.  S.  179,  18  Jur. 
358,  2  Week.  Rep.  302,  5  Eng.  Rul.  Cas.  502 ; 
Lorillard  v.  Clyde,  86  N.  Y.  384. 

Donahue,  J.,  delivered  the  opinion  of 
the  court: 

If  it  be  true,  as  pleaded  in  the  petition, 
that  W.  S.  Thomas  entered  into  this  agree- 
ment for  the  declaration  and  payment  of 
dividends  by  the  Thomas  Manufacturing 
Compan}^  in  consideration  that  he  be  re- 
leased from  personal  liability,  as  executor 
of  the  estate  of  John  H.  Thomas,  for  money 
unlawfully  loaned  by  him  as  executor  to  the 
Thomas  Manufacturing  Company,  or  for 
any  other  consideration  personal  to  himself, 
then  this  agreement  is  against  public  policy 
and  void.  It  is  the  settled  law  of  this  state 
that  directors  must  manage  the  corporate 
business  with  a  view  solely  to  the  common 
interest,  and  cannot,  directly  or  indirectly, 
derive  personal  profit  or  advantage  from 
their  position  which  is  not  shared  by  all  the 
stockholders.  The  maxim,  uberrima  fides,  of 
the  civil  law  applies  without  limitation  or 
restriction  to  their  relation  to  the  corporate 
property  and  business.  They  occupy  a 
strictly  fiduciary  relation  to  the  stockhold- 
ers, and  are  accountable  to  them  on  prin- 
ciples governing  that  relationship.  Rouse  v. 
Merchants*  Nat.  Bank,  46  Ohio  St.  493,  502, 
5  L.R.A.  378,  16  Am.  St.  Rep.  644,  22  N.  E. 
293;  Larwill  v.  Burke,  66  Ohio  St.  683,  65 
K.  E.  1130,  afllrming  19  Ohio  C.  C.  R.  449, 
10  Ohio  C.  D.  605 :  Peter  v.  Union  Mfg.  Co. 
56  Ohio  St.  181,  46  N.  E.  894;  Greenville 
Gas  Co.  V.  Reis,  54  Ohio  St.  549,  558,  44  N. 
E.  271;  Elliott,  Priv.  Corp.  4th  ed.  §§  602, 
503;  8  Thomp.  Corp.  2d  ed.  §§  1215,  1216; 
Warren  v.  Para  Rubber  Shoe  Co.  166  Mass. 
L.R.A.1917A. 


97,  104,  44  N.  E.  112;  and  1  Morawetz  Priv. 
Corp.  2d  ed.  §  517. 

This  contract  does  not  in  terms  release  W. 
S.  Thomas  from  liability  for  any  funds 
loaned  by  him  as  executor  to  the  Tliomas 
Manufacturing  Company.  It  does  provide 
that  the  heirs  of  the  John  H.  Thomas  es- 
tate will  give  the  executors  of  that  estate 
receipts  for  their  respective  distributive 
shares  as  theretofore  ordered  distributed  by 
the  probate  court  of  Clark  county.  That  is 
the  ordinary  and  natural  thing  to  do  where 
distribution  is  made  to  heirs  under  the  or- 
der and  directions  of  the  court.  The  agree- 
ment to  give  such  receipt  is  directly  refer- 
able to  the  agreement  to  distribute. 

The  agreement  on  the  part  of  the  heirs  to 
ratify  the  action  of  the  executors  in  deliver- 
ing to  certain  of  the  heirs  assets  intended 
for  them  is  also  a  natural  and  proper  thing 
to  do,  and  that  would  seem  to  have  no  ap- 
plication other  than  to  that  part  of  the 
contract  relating  to  the  distribution  of  this 
estate.  The  agreement  that  no  further  ac- 
counting should  be  had  in  the  probative 
court  is  an  agreement  of  mutual  value  to 
all  of  the  heirs  as  well  as  to  the  executors. 
The  consideration  for  such  a  contract  is  the 
mutual  agreement  of  the  parties  thereto. 

In  the  absence  of  an  action  to  reform  this 
contract,  it  is  the  duty  of  the  court  to  con- 
strue it  in  the  terms  in  which  it  is  written. 
An  agreement  will  not  be  adjudged  to  be 
illegal  when  it  is  capable  of  a  construction 
that  will  make  it  valid.  Lorillard  v.  Clyde, 
86  N.  Y.  384. 

This  contract  is  dual  in  its  nature.  One 
part  of  it  relates  to  the  settlement  of  a  con- 
troversy among  the  heirs  of  John  H.  Tliom- 
as, deceased,  relative  to  the  settlement  and 
distribution  of  his  estate.  Tlie  other  part 
I  elates  to  the  management  of  the  affairs  of 
the  Thomas  Manufacturing  Company,  a  cor- 
poration organized  under  the  laws  of  Ohio, 
of  which  corporation  the  parties  to  this  con- 
tract are  stockholders  in  various  amounts. 
Upon  the  face  of  the  contract  these  diflferent 
subject-matters  have  no  necessary  relation 
to  each  other.  If  they  can  be  separated, 
then  this  would  relieve  this  part  of  the 
contract  from  the  infirmity  of  a  considera- 
tion personal  to  W.  S.  Thomas.  Ohio  ex 
rel.  Laskey  v.  Board  of  Education,  35  Ohio 
St.  619;  Doty  v.  Knox  County  Bank,  16 
Ohio  St.  133 :  Widoe  v.  Webb,  20  Ohio  St. 
431,  435,  5  Am.  Rep.  664;  Pollock,  Contr. 
8th  ed.  390.  On  the  other  hand,  if  these 
considerations  and  agreements  in  relation  to 
the  settlement  and  distribution  of  the  John 
H.  Thomas  estate  are  part  of  the  considera- 
tions for  the  agreement  of  the  parties  in 
reference  to  the  business  of  the  Thomas 
Manufacturing  Company,  then  this  contract 
must  fall;  for  the  Thomas  Manufacturing 
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Company  cannot  be  made  the  shuttlecock 
of  the  dissensions  of  the  Thomas  heirs.  If 
this  part  of  the  contract  may  be  construed 
separately,  then  the  only  consideration  for 
the  promise  of  \V.  S.  Thomas  in  relation  to 
dividends  is  found  in  clause  7  thereof,  which 
provides  that  during  the  six-year  period 
neither  Mrs.  Summers  nor  Mrs.  Matthews 
shall  institute  any  legal  proceedings  to  dis- 
solve the  Thomas  Manufacturing  Company 
if,  in  her  opinion,  tlie  letter  and  spirit  of 
this  agreement  has  been  faithfully  kept  by 
AV.  S.  Thomas.  This  consideration  is  one 
moving  directly  to  the  Thomas  Manufactur- 
ing Company  and  indirectly  to  W.  S.  Thom- 
as as  a  large  stockholder  therein.  There 
can  be  no  objection  to  this  because  of  the 
fact  that  he  will  profit,  or  expects  to  profit, 
as  a  stockholder  in  this  corporation,  by 
reason  of  the  forbearance  of  the  other  con- 
tracting parties  to  bring  this  suit.  The 
same  benefits  would  accrue  to  all  the  stock- 
holders alike.  True,  there  is  nothing  defi- 
nite as  to  the  time  of  forbearance.  That  is 
a  matter  to  be  determined  by  this  plaintiff 
or  her  sister;  it  is  an  agreement  to  delay 
bringing  this  suit  for  an  indefinite  time, 
and  a  sufijcient  consideration  for  a  valid 
agreement  on  the  part  of  W.  S.  Thomas,  who 
was  largely  interested  as  a  stockholder  in 
the  continuation  and  prosperity  of  the  busi- 
ness of  this  corporation. 

It  is  averred  in  the  answer,  and  admitted 
by  the  plaintiff,  that  during  the  six-year 
period  named  in  the  contract,  to  wit,  in 
March,  1909,  this  plaintiff  and  her  sister  be- 
gan an  action  in  the  common  pleas  court 
of  Clark  county  to  dissolve  the  Thomas  Man- 
ufacturing Company,  and  prosecuted  that 
suit  to  final  judgment.  That  suit  was  pend- 
ing at  the  time  of  the  commencement  of  this 
suit  in  December,  1912.  Conceding  for  the 
present  that  this  arrangement  for  the  dec- 
laration and  payment  of  dividends  is  a  valid 
one,  based  upon  the  consideration  that  plain- 
tiff and  her  sister  would  forbear  to  bring 
this  suit  for  the  dissolution  of  the  company, 
— ^and  this  is  the  only  consideration  men- 
tioned in  the  contract  that  is  not  personal 
to  W.  S.  Thomas, — then  the  fact  that  this 
plaintiff  elected  to  withdraw  from  the  con- 
tract and  bring  the  action  undoubtedly 
released  W.  S.  Thomas  from  the  performance 
of  the  covenants  and  conditions  in  the  con- 
tract on  his  part  thereafter  to  be  performed. 
The  plaintiff  cannot  claim  the  benefits  of  the 
contract  and  reject  its  burdens.  She  could 
not  have  a  dissolution  of  the  corporation  in 
1909  and  dividends  declared  according  to 
the  provisions  of  this  contract  in  1911.  It 
could  not  possibly  have  been  within  the  con- 
templation of  the  parties  to  this  contract 
that  tliis  agreement  on  the  part  of  W.  S. 
Tliomas  with  reference  to  dividends  should 
L.R.A.1917A.  68 


survive  the  bringing  of  a  suit  for  the  disso- 
lution of  the  corporation  that  was  to  de- 
clare and  pay  these  dividends.  The  fact 
that  such  a  suit  was  pending  would  neces- 
sarily affect  the  judgment  of  the  board  of 
directors  in  determining  not  only  the 
amount  available  for  the  payment  of  divi- 
dends, but  also  as  to  the  advisability  of 
declaring  and  paying  any  dividends.  The 
directors  of  a  corporation  not  only  stand 
in  the  relation  of  trustees  to  the  stockhold- 
ers, but,  where  a  corporation  is  insolvent 
or  threatened  with  insolvency,  or  where  a 
suit  for  dissolution  is  pending,  they  stand 
in  the  relation  of  trustees  to  the  creditors, 
and  they  are  not  permitted  to  divert  assets 
from  the  payment  of  its  debts  by  distribut- 
ing these  assets  to  the  stockholders  as  divi- 
dends; neither  can  they  be  permitted  to  an- 
ticipate the  action  of  the  court.  It  is  their 
duty  to  conserve  these  assets  until  the  final 
judgment  of  the  court  in  the  dissolution 
proceedings,  and  deliver  the  same  to  the 
receiver  appointed  by  the  court,  if  one 
should  be  appointed.  Any  distribution  of 
its  assets  in  dividends,  or  any  application 
of  its  funds  to  other  than  corporate  busi- 
ness, pending  such  an  action,  would  be  at 
their  peril.  Goodin  v.  Cincinnati  &  W. 
Canal  Co.  18  Ohio  St.  169,  98  Am.  Dec. 
95;  ElUott,  Priv.  Corp.  4th  ed.  §  401; 
Th(mip.  Corp.  2d  ed.  §§  1305,  5324;  and  2 
Morawetas,  Priv.  Corp.  2d  ed.  §  787. 

Under  such  circumstances  the  directors 
cannot  safely  rely  upon  the  values  shown 
by  the  company's  invoices.  The  value  of  a 
manufacturing  plant  as  a  going  concern  is 
always  in  excess  of  its  value  as  an  aban- 
doned enterprise.  Had  this  action  of  the 
plaintiff  resulted  in  an  order  dissolving  this 
corporation  and  appointing  a  receiver,  its 
assets  would  necessarily  have  shrunken  in 
value  far  below  the  value  carried  on  its 
books,  and  possibly  below  the  amount  of  its 
indebtedness. ,  As  shown  by  the  report  pub- 
lished by  this  court  of  thut  case,  the  peti- 
tion filed  for  the  dissolution  of  this  corpora- 
tion averred  that  in  the  fifteen  years 
preceding  the  corporation  had  paid  but  three 
dividends,  one  of  6  per  cent  and  two  of  5 
per  cent  each,  and  that  during  the  eight 
years  since  the  death  of  John  H.  Thomas  the 
business  had  been  carried  on  by  the  owners 
of  a  majority  of  the  stock  at  a  loss  of  more 
than  $43,000,  that  there  had  been  a  great 
depreciation  in  the  value  of  the  property, 
and  that  in  the  preceding  seven  years  noth- 
ing had  been  charged  off  for  depreciation. 
It  further  appears  from  the  uncontradict^ 
ed  evidence  in  this  case,  that  on  October  1, 
1910,  the  debts  were  $426,961.50,  that  there 
was  then  cash  on  hand  available  for  the 
payment  of  these  debts  $55.06,  and  that  on 
October    1,   1911,   the   indebtedness   of   the 
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company    was    $417,998.54,    with    cash    on 
hand  $145.37. 

With  such  a  petition  confronting  the 
board  of  directors,  and  with  the  knowledge 
of  the  enormous  indebtedness  of  this  corpo- 
ration, the  declaration  and  payment  of  divi- 
dends would  not  only  have  authorized,  but 
would  have  been  an  invitation  to,  creditors 
to  intervene  to  protect  their  rights  by  the 
immediate  appointment  of  a  receiver. 

The  averments  of  this  petition  to  dissolve 
this  corporation,  if  true, — and  undoubtedly 
the  plaintiff  believed  them  to  be  true,  not 
only  when  she  filed  the  petition,  but  during 
the  time  she  prosecuted  this  suit, — show  be- 
3'ond  question  that  she  had  abandoned  all 
hope  of  dividends  from  this  corporation  and 
had  reached  the  conclusion  that  it  was  for 
the  best  interest  of  the  stockholders  to  dis- 
solve the  corporation,  pay  its  debts,  and  dis- 
tribute the  surplus  of  its  assets,  if  any,  to 
the  stockholders.  Whether  she  was  right  or 
wrong  in  this  conclusion  is  unimportant. 
Her  actions,  none  the  less,  evidence  her  men- 
tal attitude  in  reference  to  these  matters. 
One  of  the  best  aids  to  a  court  in  construing 
a  contract  is  the  construction  the  parties 
themselves  have  given  it  as  shown  by  their 
conduct  in  relation  to  the  subject  matter 
thereof.  Therefore,  if  there  were  any  doubt 
as  to  the  proper  construction  of  this  con- 
tract, the  action  of  the  plaintiff  would  re- 
solve that  doubt  in  favor  of  the  construction 
that,  having  brought  suit  for  the  dissolu- 
tion of  the  corporation  in  March,  1909,  she 
cannot  now  rely  upon  the  provisions  of  the 
contract  for  the  declaration  and  payment 
of  dividends  in  1910  and  1911,  with  that 
suit  pending  at  the  same  time  in  the  courts 
of  this  state,  or,  for  that  matter,  after  the 
final  disposition  of  that  case,  whether  it 
resulted  in  an  order  dissolving  this  corpora- 
tion or  not. 

It  further  appears  from  the  sixth  clause 
of  this  contract  that  the  parties  thereto 
contemplated  that  the  plaintiff  and  her 
sister  would  join  with  W.  8.  Thomas  in  the 
control  and  management  of  this  corporation, 
in  order  to  make  it  possible  for  W.  S.  Thom- 
as to  perform  the  conditions  on  his  part  to 
be  performed.  At  the  time  the  contract  was 
written  the  plaintiff  and  her  sister  were 
represented  on  the  board  of  directors  of  this 
corporation.  The  provision  of  the  contract 
that  this  condition  should  obtain  after  the 
six-year  period  necessarily  implies  that  it 
was  expected  and  intended  by  all  the  par- 
ties to  the  contract  that  it  should  also  ob- 
tain during  those  six  years.  When  this 
contract  was  written  the  parties  thereto 
must  have  known  and  understood  that  W.  S. 
Thomas,  as  one  of  the  directors  of  this  cor- 
poration, could  not  declare  and  pay  any 
dividends,  no  matter  how  willing  he  might 
L.R.A.1917A. 


be  to  do  so.  If  this  provision  of  the  contract 
means  anything,  it  means  that  he  agreed  to 
join  with  the  directors  representing  the 
plaintiff  and  her  sister  in  voting  to  declare 
such  dividends.  The  further  provisions  of 
this  contract  fully  justify  this  construction: 
yet  in  1907  or  1908,  this  plaintiff  and  her 
sister  withdrew  their  representatives  from 
this  board  of  directors,  refused  to  have  any- 
thing further  to  do  with  the  corporation's 
affairs,  and  brought  an  action  for  its  disso- 
lution. This  placed  it  beyond  their  power 
to  furnish  him  any  assistance  whatever  in 
carrying  out  this  provision  of  the  contract. 

The  court  of  appeals  held  that  the  trial 
judge  erred  in  failing  to  charge  the  jury 
that  it  was  the  duty  of  W.  S.  Thomas  to 
notify  the  plaintiff  of  his  readiness  and  will- 
ingness to  vote  as  a  director  to  declare 
dividends,  and  to  show  by  further  evidence 
that  she  declined  to  co-operate.  If  is  the 
settled  law  of  this  state  that,  before  recov- 
ery can  be  had  upon  a  contract,  the  plain- 
tiff must  show  either  that  he  substantially 
performed,  or  tendered  performance  of,  the 
conditions  on  his  part  to  be  performed. 
Raudabaugh  v.  Hart,  CI  Ohio  St.  73,  76  Am. 
St.  Rep.  361,  55  N.  E.  214;  and  Mowry  v. 
Kirk,  19  Ohio  St.  375. 

It  is  not  the  duty  of  the  defendant  in  a 
suit  for  damages  for  breach  of  contract  tn 
demand  performance  on  the  part  of  the 
plaintiff,  or  to  notify  him  of  his  readiness 
and  willingness  to  perform.  That  duty  is 
upon  the  party  to  the  contract  who  seeks  to 
recover  for  its  breach.  However,  in  this 
particular  case,  a  notice  on  the  part  of  W.  S. 
Thomas  to  this  plaintiff  that  he  was  ready 
and  willing  to  comply  with  the  terms  of  the 
contract  would  have  been  wholly  useless: 
for  she  had  already  placed  herself  in  a  po- 
sition that  made  it  impossible  for  her  to 
render  him  any  assistance  whatever  in  the 
declaration  of  these  dividends.  It  would 
have  been  an  indicium  of  fraud  on  his  part 
to  make  a  formal  demand  upon  this  plain- 
tiff to  do  something  that  he  knew  she  had 
not  the  power  to  do.  She  was  not  then  a 
director,  nor  had  she  any  representative  on 
the  board  of  directors;  on  the  contrary,  she 
was  then  in  court  demanding  the  dissolu- 
tion of  this  corporation  for  the  reasons 
stated  in  her  petition,  that  the  company  was 
not  only  not  earning  any  dividends,  but 
was  operating  at  a  loss.  A  notice  to  her 
would  necessarily  have  meant  nothing  ex- 
cept a  palpable  attempt  on  the  part  of  W. 
S.  Thomas  to  manufacture  a  defense  to  a 
possible  suit  upon  this  contract. 

The  second  clause  of  this  contract  pro- 
vides that  "no  such  dividend  need  be  paid 
in  the  present  or  in  the  next  six  years  dur- 
ing which  the  company  has  unusual  pay- 
ments to  make  to  the  heirs  of  the  J.  H. 
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Thomas  estate;  the  payment  of  any  sueh 
dividends  being  postponed  until  after  said 
lost-mentioned  payments  are  made." 

It  is  averred  in  the  lirst  defense  of  the 
answer  that,  while  the  debts  to  this  plaintiff 
and  her  sister  were  paid,  yet  they  were  paid 
largely  with  money  borrowed  for  that  pur- 
pose. The  evidence  is  undisputed  that  noth- 
ing has  been  paid  to  W.  S.  Thomas  or  Find- 
lay  B.  Thomas.  Undoubtedly  the  parties  to 
the  contract  expected  that  the  earnings  of 
this  company  would  pay  and  discharge  these 
debts  within  the  six  years  next  succeeding, 
but  in  this  expectation  they  have  been  dis- 
appointed. The  faict  that  money  was  bor- 
rowed to  pay  the  plaintiff  and  her  sister 
does  not  relieve  the  corporation  from  this 
debt.  To  the  extent  of  the  money  borrowed 
it  is  still  the  same  debt,  although  owing  to 
a  different  creditor.  The  debt  to  the  other 
heirs  has  not  been  paid  even  in  part,  either 
with  earnings  of  the  company  or  with  bor- 
rowed money,  and  therefore  the  provision  of 
the  contract  that  the  payment  of  dividends 
shall  be  postponed  until  after  these  debts 
to  the  Thomas  heirs  have  been  fully  paid 
necessarily  defeats  the  plaintiff's  right  of 
action;  for,  although  the  contract  provided 
that  dividends  shall  be  paid  in  1011,  yet 
it  further  just  as  specifically  provided  that 
the  payment  of  any  such  dividends  shall  be 
postponed  until  after  payment  to  the  John 
H.  Th^nnaa  heirs  has  been  made. 

It  is  contended  on  the  part  of  the  plain- 
tiff  in  error  that  the  trial  court  erred  in  its 
charge  to  the  jury  as  to  the  damages  that 
might  be  recovered  in  this  case.  The  court 
charged  the  jury  that  the  plaintiff  could  re- 
cover from  the  defendant  a  sum  equal  to 
her  share  of  the  full  amonnt  of  a  dividend 
that  would  equal  the  net  earnings  of  the 
company  in  these  years.  If  this  contract 
were  a  guaranty  on  the  part  of  W.  S.  Thom- 
as, made  upon  sufficient  consideration,  that 
the  company  would  earn  these  dividends, 
then  the  charge  of  the  court  would  be  right. 
Moorehouse  v.  Crangle,  36  Ohio  St.  130,  38 
Am.  Rep.  5«4,  and  Ijorillard  v.  Clyde,  86  N. 
Y.  384.  But  this  contract  is  not  a  guaranty 
that  these  earnings  would  be  made  by  the 
company.  It  is  merely  a  promise  that  if 
the  earnings  are  made  they  will  be  distrib- 
uted in  dividends.  Where  net  earnings  are 
not  distributed  in  dividends  no  such  rule 
obtains.  These  earnings  must  ultimately 
be  distributed  in  dividends  or  expended  in 
betterments  to  the  property,  and  in  either 
case  they  iinire  to  the  benefit  of  the  stock- 
holders. It  is  doubtful  if  any  rule  can  be 
formulated  by  which  the  damages  to  a  stock- 
holder for  failure  to  declare  and  pay  divi- 
dends from  net  earnings  could  be  estimated 
in  dollars  and  cents.  It  is  certain,  however, 
thut  the  rule  given  to  the  jury  by  the  tfi*l 
L.R.A,1917A. 


court  is  not  a  correct  one,  and  not  appliea* 
ble  to  the  facts  in  this  case.  A  judgment 
against  this  defendant  for  the  full  amount 
of  the  plaintiff's  share  of  the  net  earnings 
of  this  corporation  that  is  still  in  its  treas- 
ury, or  represented  in  betterments,  merchan- 
dise, or  credits,  leaving  her  the  full  right 
to  participate  as  a  stockholder  either  in  the 
increased  value  of  her  stock  or  in  future 
dividends  that  would  necessarily  be  based 
in  part  upon  these  earnings,  would  be  gross- 
ly inequitable  and  wholly  unfair  to  the 
defendant. 

If  it  were  conceded,  however,  that  the 
consideration  for  this  contract  is  valid,  and 
that  the  defendant  in  error  had  fully  per- 
formed all  the  conditions  on  her  part  to 
be  performed,  yet  the  record  presents  the 
further  question  of  her  right  to  recover 
damages  for  a  breach  of  this  provision  of 
the  contract  in  reference  to  the  declaration 
and  payment  of  dividends.  This  right  to 
recover  depends  upon  the  legality  of  the 
promise  or  agreement  on  the  part  of  a  di- 
rector and  general  manager  of  a  corporation 
to  declare  and  pay  dividendcT  for  the  six 
years  next  succeeding  the  date  of  the  con- 
tract, and  thereafter  so  long  as  he  remains 
in  the  management  of  the  affairs  of  the 
corporation,  or,  through  his  ownership  of 
stock  therein,  is  able,  with  the  assistance  of 
the  other  parties  to  the  contract,  to  control 
the  management. 

It  is  insisted  upon  the  part  of  the  defend- 
ant in  error  that  this  is  a  contract  fixing 
the  policy  of  the  company  with  reference 
to  the  distribution  of  profits  not  needed  in 
the  company's  business,  instead  of  creating 
and  carrying  a  large  and  unnecessary  sur- 
plus in  the  treasury,  and  that  such  a  con- 
tract is  valid.  Yet  counsel  for  the  defendant 
in  error,  while  contending  that  this  is  the 
proper  construction  of  this  contract,  never- 
theless insists  that  this  contract  requires 
that  a  dividend  shall  be  declared  each  year 
equal  to  tiie  entire  net  earnings  of  the  com- 
pany for  that  particular  year.  The  lan- 
guage of  the  contract  in  that  respect  is  as 
follows :  "Whenever  the  net  earnings  of  the 
company  in  any  year  will  permit  a  dividend 
of  at  least  4  per  cent,  a  dividend  of  the  lai^- 
est  whole  per  cent  permitted  by  the  entire 
net  earnings  shall  be  declared  and  paid, 
unless  otherwise  agreed.** 

The  authorities  are  uniform  that  the  term 
"net  earnings  which  will  permit  the  pay- 
ment of  a  di^ndend"  are  the  surplus  earn- 
ings that  remain  after  defraying  every 
expense,  including  loans  falling  due,  as  well 
as  the  interest  on  such  loans.  Mobile  ft  O.' 
R.  Co.  V.  Tennessee,  153  U.  S.  486,  38  L.j 
ed.  703,  14  Sup.  Ct.  Rep.  968;  Hubbard  v. 
Weare,  79  Iowa,  678,  44  N.  W.  915;  Scott 
V.  Eagle  Fire  Co.  7  Paige,  198;  Stevens  v. 
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United  States  Steel  Corp.  68  N.  J.  Eq.  373, 
69  Atl.  905;  Cratty  v.  Peoria  Law  Library 
Asso.  219  111.  516,  76  N.  E.  707;  Elliott, 
Corp.  §§  400,  401;  6  Thomp.  Corp.  2d  ed. 
§§  6311,  5312. 

Authorities  are  also  uniform  in  holding 
that  it  is  the  duty  of  Uie  directors,  in  do- 
termining  the  amount  of  net  earnings  avail- 
able for  the  payment  of  dividends,  to  take 
into  aecount  the  needs  of  the  company-  iti  its 
business  and  sums  necessary  in  the  opera- 
tion of  its  business  until  the  income  from 
further  operations  is  available,  the  amount 
of  its  debts,  the  necessity  or  advisability  of 
paying  its  debts,  or  at  least  reducing  them 
within  the  limits  of  the  company's  credit, 
the  preservation  of  its  capital  stock  as  rep- 
resented in  the  assets  of  the  company  as  a 
fund  for  the  protection  of  its  creditors,  and 
the  character  of  its  surplus  assets,  whether 
cash,  credits,  or  merchandise. 

It  is  true  that  the  law  permits  a  corpora- 
tion to  borrow  money  to  pay  dividends  when 
the  earnings  are  represented  in  eredits;  or 
merchandise  readily  reducible  to  cash,  but 
if  the  company  is  then  so  largely  indebted 
that  it  cannot  borrow  the  money  necessary 
for  the  payment  of  dividends  upon  its  own 
credit,  then  the  net  earnings  represented  in 
credits  and  merchandise  do  not  permit  toA 
payment  of  dividends;  for  it  would  hardly 
be  contended  that  under  any  construction  of 
this  contract  W.  S.  Thomas  would  be  re- 
quired to  secure  or  furnish  security  for  the 
repayment  of  money  borrowed  to  pay  divi- 
denda.  This  provision  in  the  contract,  that 
net  earnings  less  than  4  per  cent  need  not  be 
distributed,  contemplates  the  necessity  oi 
the  corporation  using  some  of  its  net  earn- 
ings each  year  for  betterments,  for  the  re- 
duction of  its  indebtedness,  and  the  further 
development  of  its  business. 

The  provision  in  this  contract  aa  to  net 
earnings,  that  would  permit  the  payment 
of  dividends,  must  necessarily  be  given  the 
same  construction  as  unifornUy  given  it  by 
the  courts  in  defining  these  terms.  It  may 
be  said  that,  if  this  construction  obtains, 
then  the  contract  might  as  well  not  have 
been  written,  at  least  so  far  as  this  provi- 
sion of  it  is  concerned;  for  equity  would  af- 
ford the  same  protection  to  the  stockholders. 
That  thought  undoubtedly  was  in  the  mind 
of  the  judge  of  this  court  writing  the  opin- 
ion in  the  caae  of  Summers  ▼.  Thomas  Mfg. 
Co.  82  Ohio  St.  338,  92  X.  E.  482,  when  he 
said  that  ''it  will  be  easier  to  assume  than 
to  demonstrate,  that  the  agreement  of  tlie 
sisters  is  supported  by  any  consideration 
wljatever." 

However,  if  such  an  agreement  were  mads 
and  assented  to  by  all  the  stocklioiders  and 
directors,  it  would  amount,  to  a  contract 
fbcing  the  policy  of  the  company  as  to  the 
L.R.A.1917A. 


amount  of  surplus  it  woiild  retain  in  its 
treasury,  and  would  aid  largely,  in  a  proper 
suit,  in  determining  whether  the  directors 
were  guilty  oi  an  abuse  of  discretion  in  re- 
fusing to  declare  a  dividend. 

On  the  other  hand,  if  this  provision  of  the 
contract  requires  W.  S.  Thomas,  as  director, 
to  vote  for  the  declaration  and  payment  of 
dividends  in  a  sum  equal  to  the  net  earnings 
of  the  company  each  year,  after  deducting 
operating  expenses  only,  without  regard  to 
the  losses,  if  any,  in  the  preceding  years,  the 
debts,  need  of  betterments,  and  requirements 
of  tlie  company  in  the  operation  of  ita  busi- 
ness, and  deprives  or  limits  him  in  the 
exercise  of  a  fair  and  honest  discretion  in 
the  discharge  of  his  official  duty  to  the  cor- 
poration and  its  stockholders,  theki  such 
contract  is  against  public  policy  and  void. 
Bliss  v.  MattesoB^  45  N.  Y.  22;  Woodruff  v. 
Wentworth,  133  Mass.  309;  Quernaey  v. 
Cook,  120  Mass.  501 ;  Woodstock  Iron  Co.  ▼. 
Richmond  &  D.  Extension  Go.  129  U.  S.  643, 
32  L.  ed.  819,  9  Sup.  Ct.  Hep.  402;  and  War- 
deU  V.  Union  P.  K.  Co.  103  U.  3.  651,  26  L. 
ed.  509,  7  Mor.  Min.  Rep.  144. 

"A  director  has  no  right  to  sell  his  in- 
fluence in  the  management  of  the  company, 
or  to  enter  into  any  agreement  by  which  his 
Official  bction  would  be  influenced  or  con- 
trolled. Svch  an  agreement  would  be  dis- 
honest and  illegal;  it  would  be  in  agreement 
to  commit  a  breach  of  trust."  1  Mora^wets, 
Priv.  Corp.  2d  ed.  §  519. 

In  the  case  of  West  v.  Camden,  135  U.  6. 
507,  34  L.  ed.  254,  10  Sup.  Ct.  Rep.  838,  the 
trial  court  charged  the  jury  that  a  contract 
the  purpose  and  effect  of  which  was  to  in- 
fluence the  defendant  as  &  stockholder  and 
officer  of  the  company  in  the  decisicm  of  a 
question  affecting  the  private  rights  of  oth- 
ers, and  by  which  contract  he  was  placed 
under  direct  and  very  powerful  inducements 
to  disregard  his  duties  to  other  members  of 
the  corporation  who  had  a  right  to  demand 
his  disinterested  action,  was  against  public 
policy  and  void.  This  charge  was  sustained 
by  the  Supreme  Court  of  the  United  ^States. 

In  the  case  of  Singers-Bigger  v.  Young, 
91  C.  C.  A.  510,  166  Fed.  82,  it  was  held  that 
a  contract  by  which  a  stockholder  emplo>*ed 
a  director  to  look  after  his  interest  in  a  cor- 
poration was  against  public  policy  and  void, 
in  so  far  as  it  obligated  the  director  to  assist 
the  plaintiff  to  control  the  corporate  action 
of  the  company,  regardless  of  his  duty  as  a 
director  to  represent  and  act  for  all  the 
stockholders  alike. 

A  contract  written  in  1905  requirincr  a 
director  of  a  corporation  to  declare  and  pay 
in  dividends  the  entire  net  earnings  of  the 
company  in  the  years  1910  and  1911,  regard- 
less of  the  flnanoial  condition  of  the  oom- 
'  paay,  its  losses  in  previous  yeajrs,  and  its 
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mataring  debts  and  interest,  tonld  hot  be 
flusiained  upon  any  theory.  In  Jraman  af- 
fairs there  is  no  sudi  thing  as  certainty. 
No  stoekholder  or  director  can  knovr  in  1005 
what  the  financial  condttion  of  a  corpora* 
tion  will  be  in  1911,  or,  for  that  matter,  in 
any  of  the  intervening  years.  Such  a  con- 
tract  woukl  prevent  him  from  exercising  a 
fair  and  nnhiased  judgment  upon  the  facts 
and  conditions  presented  for  his  considera- 
tion in  1911,  and  is  necessarily  void.  Any 
other  ccmclusion  would  be  destructive  of 
corporate  interests,  and  would  deprive  the 
minority  holders  of  stock  of  the  protection 
afforded  to  them  by  the  judgment  of  a 
board  of  directors,  uninfluenced  by  personal 
consideration  or  private  contract. 

Counsel  for  defendant  in  error  rely  upon 
the  case  of  Moorehouse  v.  Crangle,  36  Ohio 
St.  130,  38  Am,  Rep.  664.  That  was  a  con- 
tract guaranteeing  that  profits  would  be 
oamed  and  paid  by  the  corporation,  made 
with  the  plaintiff  as  an  inducement  for  him 
to  subscribe  for  stock  in  the  corporation. 
^There  was  no  agreement  thaf  dividends 
would  be  declared  regardless  of  tlie  needs  of 
the  company.  The  sole  agreement  relied 
itpon  was  that  profits  would  be  earned  and 
paid  in  the  regular,  ordinary,  proper  way. 
?he  court  held  that  this  was  a  personal  con- 
tract of  guaranty  on  the  part  of  the  defend- 
ant, and  not  a  contract  to  answer  for  the 
debt,  default,  or  miscarriage  of  another. 
Clearly  that  case  has  no  application  to  the 
questions  involved  here. 

The  case  of  Lorillard  v.  Clyde,  88  N.  Y. 
384,  involves  the  same  principle  decided  in 
the  case  of  Moorehonse  v.  Crangle,  supra. 

Neither  has  the  case  of  Doan  v.  Rogan,  70 
Ohio  St.  372,  87  N.  E.  263,  any  application 
to  the  questions  presented  by  this  contract. 
7hat   was  a  contract  among  all  the   pro- 


moters of  a  proposed  corporation,  by  the 
terms  of  which  Rogan  was  to  furnish  all  of 
the  capital,  and  Doan,  Mahon,  and  Roth  to 
give  their  personal  services  and  attention  to 
the  business  of  the  then  existing  partner- 
ship and  of  the  proposed  corporation,  for  a 
period  of  three  years.  As  an  inducement  to 
Rogan  to  furnish  ihis  capital,  it  was  agreed 
that,  if  either  Doan,  Mahon,  or  Roth  should 
sever  his  connection  with  the  temporary 
partnership  or  proposed  corporation  with- 
out the  consent  of  Rogan,  the  person  so  of- 
folding  was  to  pay  to  Rogan  the  sum  of 
$1,000  as  liquidated  damages.  The  action 
was  brought  against  Doan  under  this  clause 
of  the  contract,  and  the  court  held  that 
there  was  nothing  invalid  or  unlawful  in 
this  provision  of  the  contract  of  the  pro* 
moters  for  the  protection  ol  Rogan,  wlio 
furnished  all  the  capital;  it  appearing  that 
the  contract  was  made  and  entered  into  bv 
all  the  persons  interested  or  to  become  in- 
terested as  stockholders  in  the  proposed  cor- 
poration. 

On  the  other  hand,  the  authorities  are 
uniform  that  a  director  of  a  corporation 
cannot  barter  and  sell  his  official  discretion, 
nor  enter  Into  any  contract  whatever  as  to 
his  actions  in  his  official  capacity  that  will 
in  any  way  restrict  or  limit  the  free  exer- 
cise of  his  judgment  and  discretion,  or 
place  him  under  any  direct  and  powerful  in- 
ducement to  disregard  his  duty  to  the  corpo- 
ration and  the  stockholders  in  the  manage- 
ment of  the  corporate  affairs.  Such  a 
contract  is  against  public  policy  and  void. 

Judgment  of  the  Court  of  Appeals  re- 
versed, caid  judgtni^  of  the  Comuion  Pleas 
Court  affirmed. 

Nichols,  Ch.  J.,  and  Johnson  and  Wan- 
amaker,  JJ.,  concur. 
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Thomas  y.  Matthbws,  ante,  1068,  is 
the  only  ease  found  holding  that  a  di- 
rector may  not  contract  with  a  stock- 
holder that  the  corporation  shall  declare 
earned  dividends,  but  the  general  prin- 
ciple is  clear  that  a  director  cannot  con- 
tract away  his  official  discretion.  It  does 
not  seem,  however,  that  the  court  satis- 
factorily distinguishes  the  cases  sustain- 
ing the  contract  of  a  director  in  guaran- 
teeing dividends.  Such  a  guaranty  would 
seem  exactly  opposed  to  the  doctrine 
laid  down  in  the  closing  paragraph  of 
the  opinion  in  Thomas  v.  Matthews, 
but  it  does  not  seem  to  have  been  claimed 
in  any  other  case  that  the  guaranty  was 
illegal  as  contrary  to  the  fiduciary  char- 
acter of  the  director. 

Of  the  cases  where  there  was  a  gnar- 
LJI.A.1917A. 


antee  of  dividends  by  a  director,  Loril- 
lard V.  Clyde  (N*  Y.)  infra,  is  explain- 
able as  concerning  throughout  only  the 
interests  of  the  contracting  parties,  no 
one  else  being  interested  in  the  corpora- 
tion, but  other  cases  are  not  so  restrict- 
In  Lorillard  v.  Clyde  (1881)  86  H.  Y. 
384,  cited  in  Thomas  v.  Matthews,  it 
was  held  that  there  was  nothing  illegal 
in  a  contract  whereby  A  and  the  firm  of 
B.  &  Co.,  contributed  equally  the  whole 
property  of  a  corporation,  B.  &  Co.,  to 
have  the  management  of  the  business  at 
a  certain  commission,  in  consideration 
of  which  they  guaranteed  A.  a  dividend 
of  not  less  than  seven  per  cent  per  an- 
num for  seven  years. 
In  Crook  ▼.  Scott  (1901)  65  App.  Div, 
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139,  72  N.  Y.  Supp.  516,  affirmed  in 
(1903)  174  N.  Y.  520,  66  N.  E.  1106,  the 
court  enforced  a  contract  by  some  of  the 
directors  of  a  corporation  that  if  the 
plaintiff  would  buy  certain  of  its  stock 
from  the  corporation,  the  defendants, 
such  directors,  would  pay  her  any  part 
of  eight  per  cent  dividend  not  declared 
by  the  corporation  in  any  year.  It  was 
held  that  the  payment  for  the  stock  was 
a  part  consideration  for  the  promise, 
and  it  does  not  seem  to  have  been 
claimed  that  the  contract  was  ill^al,  as 
contjrary  to  the  fiduciary  character  of 
the  directors. 

In  Moorehouse  v.  Crangle  (1880)  36 
Ohio  St.  130,  38  Am.  Rep.  564,  cited  in 
Thomas  v.  Matthews,  it  was  alleged 
that  the  president  of  a  corporation  be- 
ing desirous  of  procuring  an  increase  of 
its  capital  stock  ''for  his  own  personal 
gain  and  profit,  promised,  agreed  and 
guaranteed  to  and  with  the  plaintiff, 
that  if  the  plaintiff  would  subscribe  and 
pay  five  hundred  dollars  to  the  capital 
stock  of  said  company,  he,  the  said  plain^ 
tiff,  should  receive  fifteen  per  centum  on 
the  amount  so  subscribed  and  paid  by 
him,  within  one  year  there  after,"  and 
it  was  held  that  the  contract  was  not 
within  the  statute  of  frauds ;  but  it  does 
not  appear  to  have  been  claimed  that  it 
was  otherwise  invalid. 


In  Homor  v.  MeDoiiald  (1900)  52  La. 
Ann.  396,  27  So.  91,  two  persons  reor- 
ganizing a  corporation  (or  rather  form- 
ing a  new  one  in  which  they  had  the 
control)  purchased  the  assets  of  the  old 
corporation  and  in  the  act  of  purchase 
declared  that  they  had  taken  cognizance 
of  the  act  of  sale  and  "for  a  valuable 
consideration,  to  them  paid,  they  do  here- 
by give  their  personal  guarantee  that, 
for  ten  years  hereafter  the  said  pre- 
ferred stock,  hereinbefore  described, 
shall  annually  earn  and  pay  a  dividend 
of  ten  per  cent,  etc."  And  no  question 
was  raised  as  to  any  lack  of  right  to 
make  the  contract. 

(In  the  guaranty  of  dividends  sus- 
tained in  Rogers  v.  Burr  (1898)  105  Gku 
432,  70  Am.  St.  Rep.  50,  31  S.  E.  438, 
it  seems  probable  that  the  .defendant  was 
a  director  of  the  corporation,  as  it  ap- 
pears from  the  further  report  of  the 
case  in  Rogers  v.  Chambers  (1900)  112 
aa.  258,  37  S.  E.  429,  that  he  was  its 
secretary  ihid  treasurer.) 

It  may  be  noted  that  there  was  a 
clause  as  to  the  division  of  profits  in  the 
contract  in  Doan  v.  Rogan,  79  Ohio  St. 
372,  87  N.  E.  263,  cited  in  Thomas  t. 
Matthews;  but,  as  pointed  out  in  that 
case,  only  the  contracting  parties  were 
concerned  in  that  corporation. 

B.  B.  B. 
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SPRINGFIELD  FIRE  k  MARINE  INSUR- 
ANCE COMPANY  et  al.,  Plffs.  in  Err., 

V. 

ROSA  BELLE  HAYS  et  al. 
(—  Okla.  — ,  156  Pac.  673.) 

Insurance  —  Inspection  —  demand. 

1.  In  a  case  where  only  those  clauses  of 
the  standard  insurance  policy  relating  to 
the  time  of  payment  of  foes  and  the  right 
to  inspection  and  appraisement  of  the  goods 
are  under  consideration,  it  is  held  that  the 
right  to  appraisement  and  to  inspection  and 
reinspection  of  the  goods  must  be  demanded 
within  a  reasonable  time  from  such  date  as 
the  circumstances  of  each  case  may  show  to 
be  the  period  at  which  the  desirability  or 

Headnotes  by  Bubfobd,  C. 


necessity  of  appraisement  or  inspection  of 

the  goods  first  arises;  auch  reasonable  time 

in  no  event  to  be  carried  beyond  the  period 

of  60  days  after  the  receipt  of  the  proof  of 

loss. 

For  other  caae^,  see  Insurance,  VI,  a,  in  Dig. 

Trial  —  jary  «-  time  fbr  InspeeCittg  in- 
sured goods. 

2.  The  question  of  what  constitutes  such 
reasonable  time  within  the  limits  above  de- 
fined is  ordinarily  one  for  the  jury  under 
proper  instructions  of  the  court. 

For  other  caeee,  see  Trial,  11.  o,  S,  in  Dig. 
1-62  N.  8. 

Insurance  —  books  —  suflicleney. 

3.  The  *'book  warranty'*  clause  of  the 
standard  form  of  insurance  policy  in  use  in 
Oklahoma  is  complied  with  by  tiie  assured 
if  the  set  of  books  kept  by  him  are  suffi- 
cient to  enable  a  man  of  ordinary  intelli- 
gence to  ascertain  from  them,  with  reason- 


Note. —For  time  within  which  demand 
for  arbitration,  appraisal,  inspection,  or  re- 
inspection  must  be  made,  as  condition  of  lia- 
bility on  insurance  policy  see  annotation 
following  this  case,  post^  1086. 

Generally  as  to  condition  in  fire  policy  as 
to  keeping,  producing,  and  preserving  books 
L.R.A.1917A. 


and  papers,  see  note  to  Connecticut  F.  Ins. 
Co.  Y.  Jeary,  51  L.R.A.  698;  and  see  also 
note  to  iEtna  Ins.  Co.  v.  Mount,  16  L.R.A. 
(N.S.)  471,  as  to  books  and  inventories  that 
must  be  kept  in  a  safe  in  order  to  comply 
with  the  requirements  of  the  iron-safe 
clause. 
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aUe  certainty,  the  aznount  and  value  ol  the 
goods  destroyed. 

For  other  caieSf  see  Insurance,  II,  e,  1,  d,  in 
Dig.  1-52  N.  8. 

(March  21,  1018.) 

ERROR  to  the  District  Court  for  Garvin 
County  to  review  a  judgment  in  plain- 
tiffs' favor  in  consolidated  actions  brought 
to  recover  the  amount  alleged  to  be  due  on 
certain  fire  insurance  polices.    Affirmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  Scothorn,  Caldwell,  &  McRlll 
for  plaintiffs   in  error: 

An  insurance  company  may  properly  pro- 
vide in  the  policy  which  it  issues,  for  its 
protection  against  fraud  and  imposition  in 
case  of  a  loss. 

Thornton  v.  Security  Ins.  Co.  117  Fed. 
773;  Oshkosh  Match  Works  v.  Manchester 
Fire  Assur.  Co.  92  Wis.  510,  66  N.  W.  525 ; 
Providence  Washington  Ins.  Co.  v.  Wolf,  — 
Ind.  App.  — y  72  N.  E.  607;  Astrich  v.  Ger- 
man-American Ins.  Co.  65  C.  C.  A.  261,  131 
Fed.  13;  Seattle  Merchants  Asso.  v.  Ger- 
manian  F.  Ins.  Co.  64  Wash.  115,  116  Pac. 
585;  Farmers'  Mercantile  Co.  v.  Farmers' 
Ins.  Co.  161  Iowa,  5,  141  N.  W.  447;  Ran- 
dall v.  American  F.  Ins.  Co.  10  Mont.  340, 
24  Am.  St.  Rep.  50,  25  Pac.  953;  Richards, 
Ins.  3d  ed.  401  et  seq;  4  Cooley,  Briefs  on 
Ins.  pp.  3076  et  seq. 

The  insured  failed  to  substantially  com- 
ply with  the  "book  warranty  clause." 

Shawnee  F.  Ins.  Co.  v.  Thompson,  30 
Okla.  466,  119  Pac.  985;  Everett-Ridley- 
Ragan  Co.  v.  Traders'  Ins.  Co.  121  Ga. 
228,  104  Am.  St.  Rep.  99,  48  S.  E.  918; 
Phoenix  Ins.  C9.  v.  Sherman,  110  Va.  435, 
66  S.  £.  81;  Sullivan  v.  Mercantile  Town 
Mut.  Ins.  Co.  20  Okla.  460,  129  Am.  St. 
Rep.  761,  94  Pac.  676;  Kingkade  v.  Con- 
tinental Casualty  Co.  35  Okla.  99,  128  Pac. 
683;  19  Cyc.  708,  709;  Ripley  v.  -^tna 
Ins.  Co.  30  N.  Y.  136,  86  Am.  Dec.  362; 
Forbush  v.  Western  Massachusetts  Ins.  Co. 
4  Gray,  337;  Trench  v.  Chenango  County 
Mut.  Ins.  Co.  7  Hill,  122;  Virginia  F.  & 
M.  Ins.  Co.  v.  Morgan,  90  Va.  290,  18  S. 

E.  191;  L.  Rosenthall  Clothing  &  Dry 
Goods  Co.  ▼.  Scottish  Ins.  Go.  55  W.  Va. 
238,  46  S.  £.  1021;  St.  Laundry  Wholesale 
Mercantile  Co.  v.  New  Hampshire  F.  Ins. 
Co.  114  La.  146,  38  So.  87,  3  Ann.  Cas.  821; 
Dover  Glass  Works  Co.  v.  American  F.  Ins. 
Co.  1  Marv.  (Del.)  32,  65  Am.  St.  Rep. 
264,  29  Atl.  1039;  Mechanics'  Ins.  Co.  v. 
Thompson,  67  Ark.  279,  21  S.  W.  468; 
Southern  Ins.  Co.  v.  Parker,  61  Ark.  207, 
32  S.  W.  507;  Deming  Ins.  Co.  v.  Shawnee 

F.  Ins.  Co.  16  Okla.  1,  4  LwR.A.(N.S.)  607, 
83  Pae.  918;  Eminent  Household,  0.  W. 
L.R.A.1917A. 


V.  Prater,  24  Okla.  214,  23  L.R.A.(N.S.) 
917,  103  Pac.  558,  20  Ann.  Cas.  287;  Owen 
V.  United  States  Surety  Co.  38  Okla.  123, 
131  Pac.  1091;  Miller  v.  Commercial  Union 
Assur.  Co.  69  Wash.  529,  125  Pac.  782; 
Shawnee  F.  Ins.  Co.  v.  Thompson,  30  Okla. 
466,  119  Pac.  985. 

The  burden  was  upon  the  insured  to  prove 
by  competent  evidence  the  actual  cash  value 
of  the  insured  property  at  the  time  of  the 
fire  and  the  loss  and  damage  thereto,  and 
this  they  failed  to  do. 

Dowling  V.  Lancashire  Ins.  Co.  92  Wis. 
63,  31  L.R.A.  112,  65  N.  W.  738;  Lanca- 
shire Ins.  Co.  V.  Lyon,  124  111.  App.  491; 
Cole  V.  Manchester  F.  Assur.  Co.  188  Pa. 
345,  41  Atl.  593;  Newmark  v.  Liverpool  & 
L.  F.  &  L.  Ins.  Co.  30  Mo.  160,  77  Am. 
Dec.  608;  Browne  v.  Clay  F.  &  M.  Ins. 
Co.  68  Mo.  133;  Manchester  F.  Assur.  Co. 
V.  Feibelman,  118  Ala.  308,  23  So.  759; 
Howerton  v.  Iowa  State  Ins.  Co.  105  Mo. 
App.  575,  80  S.  W.  27;  Hanover  F.  Ins.  Co. 
V.  Lewis,  23  Fla.  193,  1  So.  863. 

The  insured's  evidence  shows,  afiirmative- 
ly  that  the  policies  sued  upon  were  null 
and  void,  and  therefore  the  company's  de- 
murrer to  the  evidence  and  their  motion 
for  a  directed  verdict  should  have  been 
sustained. 

2  Cooley,  Briefs  on  Ins.  1330,  1337,  1338; 
PhiEnix  Ins.  Co.  v.  Public  Parks  Amusement 
Co.  63  Ark.  187,  37  S.  W.  969;  Brown  v. 
Commercial  F.  Ins.  Co.  86  Ala.  189,  5  So. 
500;  Henning  v.  Western  Assur.  Co.  77 
Iowa,  319,  42  N.  W.  308;  Rosenatock  v. 
Mississippi  Home  Ins.  Co.  82  Miss.  674,  35 
So.  309;  Ordway  v.  Chace,  57  N.  J.  Eq. 
478,  42  Atl.  149;  Mattliie  v.  Globe  F.  Ins. 
Co.  68  App.  Div.  239,  74  N.  Y.  Supp.  177; 
Weed  V.  London  &  L.  F.  Ins.  Co.  116  N.  Y. 
106,  22  N.  £.  229;  Queen  Ins.  Co.  v. 
Leonard,  9  Ohio  C.  C.  46,  6  Ohio  C.  D.  49, 
2  Ohio  Dec.  122 ;  Overton  v.  American  Cent. 
Ins.  Co.  79  Mo.  App.  1;  Brooks  v.  Erie  F. 
Ins.  Co.  76  App.  Div.  275,  78  N.  Y.  Supp. 
748;  Home  Ins.  Co.  v.  Smith,  —  Tex.  Civ. 
App.  — ,  29  S.  W.  2G4,  32  S.  W.  240; 
Siwonds  v.  Firemen's  Fund  Ins.  Co.  —  Tex. 
Civ.  App.  — ,  35  S.  W.  300;  Phcenix  Ins. 
Co.<v.  Quinette,  36  Okla.  384,  128  Pac.  722; 
Matthews  v.  Capital  F.  Ins.  Co.  115  Wis. 
272,  91  N.  W.  675;  Arkansas  Ins.  Co.  v. 
Cox,  21  Okla.  873,  20  L.R.A.(N.S.)  775,  129 
Am.  St.  Rep  808,  98  Pac.  552;  Insurance 
Co.  of  N.  A.  V.  Erickson,  50  Fla.  419,  2 
L.RJ^.(N.S.)  612,  111  Am.  St.  Rep.  121, 
39  So.  495,  7  Ann.  Cas.  495. 

The  insured's  evidence  shows  affirmative- 
ly that  the  policies  sued  upon  were  ren- 
dered null  and  void  by  certain  acts  of 
fraud  and  false  swearing  on  their  part  in 
violation  of  a  provision  of  the  policies. 
Rovinsky  v.  Northern  Assur.  Co.  100  Me. 
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112,  60  Atl.  1025;  Dolloff  v.  Phoenix  Ins. 
Co.  82  Me.  266,  17  Am.  St.  Rep.  482,  10 
Atl.  396;  Lewis  v.  Council  Bluffs  Ina.  Co. 
63  Iowa,  193,  18  N.  W.  888:  German  Ins. 
Co.  V.  Reed,  13  Ky.  L.  Rep.  207;  Weide  v. 
Germania  Ins.  Co.  1  Dill.  441,  Fed.  Cas. 
No.  17,358;  Southern  Home  Ins.  Co.  v. 
Putnal,  57  Fla.  199,  49  So.  922;  Claflin  v. 
Commonwealth  Ins.  Co.  110  U.  S.  81,  28  L. 
od.  76,  3  Sup.  Ct.  Rep.  507;  Virginia  F.  & 
M.  Ins.  Co.  V.  Vaughan,  88  Va.  832,  14  S.  E. 
754,  102  Va.  541,  46  S.  E.  092;  Linscott 
V.  Orient  Ins.  Co.  88  Me.  497,  51  Am.  St. 
Rep.  435,  34  Atl.  405;  Lion  F.  Ins.  Co.  v. 
Starr,  71  Tex.  733,  12  S.  W.  45;  Home  Ins. 
Co.  V.  Winn,  42  Xeb.  331,  60  N.  W.  575; 
Knop  V.  National  F.  Ina.  Co.  107  Mich.  323, 
65  N.  W.  228;  F.  Dohmen  Co.  v.  Niagara 
P.  Ins.  Co.  96  Wis.  38,  71  N.  W.  69;  Gettel- 
man  v.  Commercial  Union  Assur.  Co.  97 
Wis.  237,  72  N.  W.  627;  Hall  v.  Western 
Underwriters'  Asso.  106  Mo.  App.  476,  81 
S.  W.  227;  Wunderlich  v.  Palatine  F.  Ins. 
Co.  104  Wis.  382,  80  N.  W.  467;  Meyer  v. 
Home  Ins.  Co.  127  Wis.  293,  106  N.  W. 
1087;  Pottle  v.  Liverpool  &  L.  &  G.  Ins. 
Co.  108  Me.  401,  81  Atl.  481;  Oshkosh 
Packing  &,  Provision  Co.  v.  Mercantile  Ins. 
Co.  31  Fed.  200;  West  Coast  Lumber  Co. 
V.  State  Invest.  &  Ins.  Co.  98  CaU  502,  33 
Pac.  258;  Alfred  Hiller  Co.  v.  Insurance 
Co.  of  N.  A.  125  La.  938,  32  L.R.A.(N.S.) 
453,  52  So.  104. 

Bar  ford,  C,  filed  the  following  opinion: 

The  defendants  in  error.  Hays  k  Son,  a 
copartnership  composed  of  Rosa  Belle  Hays 
and  Bert  Chester  Hays,  brought  seven  sepa- 
rate actions  in  the  district  court  of  Gar- 
vin county,  Oklahoma,  on  as  many  different 
policies  of  insurance,  two  of  which  wero 
issued  by  the  plaintiff  in  error  Northwest- 
em  National  Insurance  Company,  and  one 
each  by  the  other  plaint  iff  8  in  error.  Prior 
to  trial  the  cases  were,  by  agreement  of  the 
parties  and  proper  order  of  court,  all  con- 
solidated, and  were  thereafter  proceeded 
with  to  final  judgment  as  one  case.  The 
policies  all  contain  the  following  condition, 
a  breach  whereof  was  pleaded  in  the  an- 
swer as  a  defense: 

"If  fire  occur,  the  insured  shall  give  im- 
mediate notice  of  any  loss  thereby,  in  writ- 
ing to  this  company,  protect  the  property 
from  further  damage,  forthwith  separate 
the  damaged  and  undamaged  personal  prop- 
erty, put  it  in  the  best  possible  order,  make 
a  complete  inventory  of  the  same,  stating 
the  quality  and  cost  of  each  article,  and  the 
amount  claimed  thereon. 

"The  insured,  as  often  as  required,  shall 
exhibit  to  any  person  designated  by  this 
company,  all  that  remains  of  any  property 
herein  described  and  submit  to  examination 
L.R.A.19nA. 


under  oath  by  any  person  named  by  this 
company,  and  subscribe  the  same. 

"In  the  event  of  disagreement  as  to  the 
amount  of  loss,  the  same  shall,  as  above 
provided,  be  ascertained  by  two  competent 
and  disinterested  appraisers,  the  insured 
and  the  company  each  selecting  one,  and 
the  two  so  chosen  shall  first  select  a  compe- 
tent and  disinterested  umpire;  the  apprius- 
ers  together  shall  then  estimate  and  ap- 
praise the  loss,  stating  separately  sound 
value  and  damage,  and,  failing  to  agre«, 
shall  submit  their  differences  to  the  umpire 
and  the  award  of  any  two  shall  determine 
the  amount  of  such  loss;  the  parties  thereto 
shall  pay  the  appraisers  respectively  select- 
ed by  them  and  shall  bear  equally  the  ex- 
pense of  the  appraisal  and  the  umpire. 

"This  company  shall  not  be  held  to  have 
waived  any  provision  or  condition  of  this 
policy  or  any  forfeiture  thereof  by  require- 
ment, act,  or  proceedings  on  its  part  relat- 
ing to  the  appraisal  or  to  any  examination 
herein  provided  for,  and  the  loss  shall  not 
become  payable  until  sixty  days  after  the 
notice,  ascertainment,  estimate,  and  satis- 
factory proof  of  loss  hereinbefore  required 
have  been  received  by  this  company,  includ- 
ing an  award  by  appraisers  when  appraisal 
has  been  required. 

"No  suit  or  action  on  this  policy,  for  the 
recovery  of  any  claim,  shall  be  sustainable 
in  any  court  of  law  or  equity,  until  after 
full  compliance  by  the  insured  witli  all  the 
foregoing  requirements,  nor  unless  eom- 
menced  within  twelve  months  next  after  the 
fire. 

"This  policy  is  made  and  accepted  sub- 
ject to  the  foregoing  stipulations  and  condi- 
tions, together  with  such  other  provisions, 
agreements,  or  conditions  as  may  be  in- 
dorsed hereon  or  added  hereto,  and  no 
officer,  agent,  or  other  representative  of  this 
company  shall  have  power  to  waive  any  pro- 
vision or  condition  of  this  policy,  except 
such  as  by  the  terms  of  this  policy  may  be 
the  subject  of  agreement  indorsed  hereon 
or  added  hereto,  and  as  such  provisions  and 
conditions,  no  officer,  agent,  or  representa- 
tive shall  have  such  power  or  be  deemed  or 
held  to  have  waived  such  provisions  or  con- 
ditions unless  such  waiver,  if  any,  shall  be 
written  upon  or  attached  hereto,  nor  shall 
any  privilege  or  permission  affecting  the 
insurance  under  this  policy  exist  or  be 
claimed  by  the  insured  unless  so  written 
or  attached." 

Evidence  was  introduced  that  within  a 
reasonable  time  after  the  fire  notice  thereof 
was  given  to  the  insurer,  and  that  some 
two  weeks  after  the  fire  the  agent  of  the 
insured  w«nt  to  Oklahoma  City  and  saw 
the  adjusters  or  representative  of  the 
Springfield  Fire  k  Marine  Insurance  Com-* 
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pany,  Michigan  Comxaercial  InBuranee  Com- 
pany, and  the  Northwestern  National  In- 
surance Company,  and  requested  an  adjust- 
ment of  the  loss;  that  thereafter  various 
requests  for  an  adjustment  were  made  to 
the  local  agent  of  the  various  defendants; 
that  losses  of  other  parties  arising  from 
the  same  tire  which  consumed  the  goods 
covered  by  the  policies  in  suit  in  this  case 
were  adjusted  by  these  companies,  but  that 
nothing  was  done  toward  adjusting  or  at- 
temptbig  to  adjust  the  loss  incurred  by 
these  plaintiffs  during  a  period  of  about 
fifty-three  or  fifty-four  days  after  the  fire. 
Plaintiffs  then  made  out  their  formal  proofs 
of  loss  and  forwarded  them  to  the  various 
insurance  companies.  About  10  days  after 
making  tJxe  proofs  of  loss,  nothing  having 
still  been  done  toward  an  adjustment  of  the 
loss  by  the  insurance  companies,  after  a 
wide  advertisement,  a  public  sale  was  had  of 
portions  of  the  salvage  remaining  after  the 
fire.  It  is  not  shown  that  any  notice  of 
this  sale  was  brought  to  the  attention  of 
any  of  the  insurance  companies,  except  pos- 
sibly through  the  local  agent. 

Numerous  errors  are  assigned,  but  the 
real  questions  in  the  case  are  two: 

First,  whether  or  not  the  action  of  the 
insured  in  selling  a  portion  of  the  salvage 
within  the  time  above  stated  caused  such  a 
breach  of  the  policy,  under  the  provisions 
thereof  above  set  out,  as  avoided  the  lia- 
bility of  the  insurers.  In  connectioa  with 
this,  it  is  specifically  noted  that  the  effect 
of  the  provisions  of  the  policy  gi' '  t  the 
insurer  a  right  to  take  over  damaged  goods 
was  not  pleaded  as  a  special  defense,  and  is 
not  argued  in  the  brief,  and  is  not  con- 
sidered in  this  opinion. 

The  second  question  is  whether  or  not  the 
evidence  showed  a  sufficient  compliance  with 
the  book  warranty  and  iron-safe  clauses  of 
the  standard  policy. 

Referring  to  the  first  contention,  it  is  in- 
sisted by  the  insurers  that  the  provisions  of 
the  policy  making  the  loss  payable  only 
after  sixty  days  after  "notice,  ascertain- 
ment, estimate,  and  satisfactory  proofs  of 
loss  hereinbefore  required  have  been  re* 
ceived  by  this  company,  including  the 
award  by  the  appraisers  when  appraisal 
has  been  required,"  gives  to  the  insurer 
a  right  to  demand  an  appraisal  of  the 
property,  and  an  inspection  and  reinspec- 
tion  of  the  goods  at  any  time  within  sixty 
days  after  the  receipt  of  the  proofs  of  loss. 
On  the  other  hand,  counsel  for  the  insured 
insists  that  the  policy  requires  the  award 
of  the  appraisers,  if  appraisal  has  been  de- 
manded, to  be  included  in  the  proof  of  loss, 
that  the  policy  further  requires  such  proof 
of  loss  to  be  filed  within  sixty  days  after 
the  fire,  and  that  therefore  the  insurer,  if 
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he  cares  to  exercise  his  right  to  the  ap- 
praisement at  all,  must  demand  the  same 
within  such  period  that  it  can  be  had 
and  the  award  made  in  time  to  allow  the 
insured  to  file  his  proof  of  loss,  and  to  in- 
clude therein  the  award  of  the  appraisers, 
within  sixty  days  after  the  fire.  Counsel 
for  insured  further  contend  that  if  this 
position  be  not  upheld,  the  most  that  can 
be  claimed  is  that  the  right  to  the  appraise- 
ment should  be  exercised  within  a  reason- 
able time.  If  the  contention  of  the  insurer 
be  correct,  there  can  be  little  doubt  that  the 
selling  of  the  salvage  without  the  consent 
of  the  insurer,  thereby  rendering  an  ap- 
praisement and  inspection  and  reinspection 
impossible,  would  be  such  a  breach  of  the 
policy  as  would  avoid  the  liability  of  the 
insurer.  Hamilton  v.  Liverpool  &  L.  &  G. 
Ins.  Co.  136  U.  S.  242,  34  L.  ed.  410,  10 
Sup.  Ct.  Rep.  045;  Astrich  v.  German- 
American  Ins.  Co.  (C.  C.)  128  Fed.  477; 
Thornton  v.  Security  Ins.  Co.  (C.  C.)  117 
Fed.  773;  Oshkosh  Match  Works  v.  Man- 
chester F.  AsBur.  Co.  92  Wis.  510,  W  N.  W. 
525;  4  Cooley,  Briefs  on  Ins.  pp.  8076,  3077 ; 
and  authorities  cited.  On  the  other  hand, 
if  the  contention  of  the  insured  is  correct, 
and  there  has  been  no  demand  within  proper 
time  by  the  insurance  companies  for  an 
appraisement^  there  was  no  breath  of  the 
policy  by  reason  of  the  sala  of  the  salvage, 
and,  having  proved  a  substantial  compliance 
with  the  terms  thereof,  the  insured  is  en- 
titled to  recover. 

In  examining  the  decided  cases  upon  the 
subject,  which,  in  view  of  the  number  of 
policies  litigated,  are  exceedingly  few,  it 
is  apparent  that  the  courts  have  differed 
widely  upon  the  construction  to  be  given 
to  the  terms  of  these  policies.  There  are 
decided  cases  upholding  each  of  the  views 
contended  for  by  the  respective  counsel,  and 
others  taking  a  middle  ground,  to  which  we 
will  hereafter  refer. 

In  North  British  &  Mercantile  Ins.  Co. 
V.  Robinett,  112  Va.  754,  72  S.  E.  668, 
the  court  of  appeals  of  Virginia,  consider- 
ing a  policy  practically  the  same  form  as 
the  ones  in  question,  said:  ''The  policy  pro- 
vided that  the  defendants  in  error  should 
have  sixty  days  from  daite  of  the  fire  to 
make  out  and  deliver  the  proof  of  loss,  and 
that  the  loss  should  not  become  due  until 
sixty  days  after  the  proof  of  loss  had  been 
delivered,  including  an  award  by  appraisers, 
if  an  appraisal  should  be  required.  Equal 
rights  were  contemplated  in  the  contract 
to  each  of  the  parties  thereto,  sixty  days 
being  given  to  furnish  proof  of  loss  on  the 
part  of  the  insured,  and  sixty  days  after 
the  proof  of  loss  had  been  furnished  the  in- 
sured could  demand  payment;  and,  dearly^ 
'during  all  of  the  last -mentioned  sixty  days. 
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the  insurer  was  to  have  the  right  to  in- 
vestigate the  amount  of  the  loss  and  its  lia- 
bility therefor.  It  La  equally  as  clear  that 
the  insurer  was  given  the  right,  at  any  time 
within  the  sixty  days  after  proof  of  loss 
was  delivered,  to  demand  an  appraisal, 
which  it  did.  May,  Ins.  4th  ed.  §  479; 
Joyce,  Ins.  §  3182." 

This  is  the  only  case  which  has  heen 
called  to  our  attention  which  directly  sup- 
ports the  view  taken  by  the  insurer.  The 
difficulty  with  the  case  is  that  it  assumes 
a  proposition  to  be  "equally  as  clear"  with- 
out pointing  out  the  provisions  of  the  pol- 
icy which  make  that  conclusion  apparent. 
It  assumes  a  conclusion  without  giving  a 
basis  for  it.  It  quotes,  as  authority  for 
tlie  proposition.  May  on  Insurance  and 
Joyce  on  Insurance;  but  an  examination 
of  the  sections  quoted  from  these  works 
reveals  that,  although  they  support  the  first 
part  of  the  proposition,  they  have  no  refer- 
ence whatever  to  the  time  within  which  an 
appraisal  may  be  demanded,  which  is  the 
controlling  point  in  the  case  at  bar. 

On  the  other  hand,  in  support  of  the  posi- 
tion assumed  by  the  insured,  the  court  of 
civil  appeals  of  Texas,  in  Lion  F.  Ins.  Co. 
V.  Heath,  29  Tex.  Civ.  App.  203,  68  8.  W. 
305,  said:  "The  fire,  as  already  stated,  oc- 
curred on  the  night  of  January  21,  1901. 
Plaintiff  was  required  to  file  his  proof  of 
loss  within  sixty  days  from  that  time. 
This  proof  of  loss  was  received  by  appel- 
lant on  February  27,  1901.  No  objection 
was  made  to  it,  and  no  demand  for  appraise- 
ment was  made  until  by  letter  of  appellant, 
dated  March  22d,  and  which  reached  ap- 
pellees on  March  25th.  The  court  in  its 
charge  took  the  position  that  if  no  demand 
was  made  by  appellant  within  sixty  days 
from  the  date  of  the  fire  for  an  appraise- 
ment, and  the  proofs  of  loss  were  retained 
by  appellant  without  objection  until  more 
than  sixty  days  from  such  date,  appellant 
was  liable.  The  court's  view  was  that  the 
demand  for  appraisement,  under  the  pro- 
visions of  the  policy,  must  have  come  with- 
in the  sixty  days.  The  construction  of  the 
contract  was  for  the  court.  The  policy  re- 
quired the  insured  to  make  proofs  of  loss 
within  sixty  days  from  the  loss.  Another 
of  the  clauses  above  copied  provides  that 
the  'loss  shall  not  be  payable  until  sixty 
days  after  the  notice,  ascertainment,  esti- 
mate, and  satisfactory  proof  of  loss  herein 
requtri^d  have  been  received  by  the  com- 
pany, including  an  award  by  appraisers 
when  an  appraisal  has  been  required.*  Thus 
it  appears  that  it  was  contemplated  that 
the  appraisal  should  be  demanded  within 
sixty  days  from  the  fire  as  the  ultimate 
time,  because  it  was  to  accompany  the  proof 
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of  loss,  which  was  required  to  be  filed 
within  that  time." 

The  effect  of  this  decision,  however,  is 
weakened  by  the  case  of  American  Cent. 
Ins.  Co.  V.  Heath,  29  Tex.  Civ.  App.  446,  69 
S.  W.  235,  which  was  a  case  arising  ap- 
parently out  of  the  same  fire,  and  brought 
by  the  same  parties  involved  in  the  case 
just  cited.  After  referring  with  approval 
to  the  case  just  cited  above,  the  court  then 
said :  "The  plain  implication  from  the  terms 
of  the  contract  is  that  the  demand  for  ap- 
praisement should  have  been  made  within 
sixty  days  from  the  time  notice  and  proofs 
of  lo88  were  received."     (Italics  ours.) 

Of  course,  it  becomes  apparent  at  once 
that  the  notice  and  proof  of  loss  are  two  en- 
tirely different  things,  which  might  be,  and 
probably  were,  made  out  and  sent  in  at 
entirely  different  times;  but  the  court,  after 
quoting  from  Zimeriski  v.  Ohio  Farmers* 
Ins.  Co.  91  Mich.  600,  52  N.  W.  55,  said: 
"We  think  this  the  correct  doctrine,  and 
that  appellant,  by  failing  to  demand  an 
appraisement  within  sixty  days  from  the 
time  it  received  proof,  waived  its  right  to 
an  appraisement." 

This  language  leaves  it  in  doubt  as  to 
whether  the  court  refers  to  the  proof  of 
loss  or  to  the  notice  of  the  fire,  and  in 
any  event  confuses  the  doctrine  of  the  for- 
mer case,  which  clearly  states  that  tlio 
appraisal  must  be  demanded  "within  sixty 
days  from  the  fire  as  the  ultimate  time." 

Still  another  view  is  that  taken  in  Fire- 
man's Fund  Ins.  Co.  v.  Caye,  14  Ky.  L.  Rep. 
810,  where  it  is  said:  "Where  the  policy 
provides  that  the  loss  shall  be  payable 
within  a  certain  time  after  the  proofs  of 
loss  are  received,  the  request  for  arbitra- 
tion must  be  made  within  that  time,  and 
not  only  within  that  time,  but  early  enoug!i 
to  permit  arbitration  to  be  had  before  the 
expiration  of  the  time." 

This  view  is  also  supported  in  Zimeriski 
V.  Ohio  Farmers'  Ins.  Co.  supra.  Our  own 
view  of  the  matter  is  that  the  provisions  of 
policy  for  appraisement  and  for  inspection 
and  reinspection  of  the  goods  are  largely 
for  the  benefit  of  the  insurer,  and  are  to 
enable  the  insurer,  by  inspection  or  rein- 
spection, to  determine  the  value  of  the 
goods,  possibly  something  of  the  cause  of 
fire,  and  from  such  inspection  to  determine 
the  amount  which  it  will  offer  in  settlement 
of  the  loss,  or  whether  it  will  exercise  any 
of  the  options  of  the  policy  made  for  its 
benefit.  The  right  to  the  appraisement  and 
award  is  to  be  exercised  where  there  is  a 
disagreement  between  the  insurer  and  the 
insured  as  to  the  amount  due,  and  is  de- 
signed to  provide  a  quick  and  inexpensive 
way  of  arriving  at  an  atljustmcnt  of  the 
loss.    By  the  language  of  the  policy,  in  our 
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Judgment,  which  pitnrides  that  "the  loss 
shall  not  become  payable  until  sixty  days 
alter  the  notice,  ascertainment,  estimate, 
and  satisfactory  proof  of  the  loss  herein 
required  have  been  received  by  this  com- 
pany, including  an  award  by  appraisers 
when  appraisal  has  been  required/*  it  is 
not  meant  that  the  award  of  the  appraisers 
must  be  included  in  the  proof  of  loss,  but, 
rather,  that  the  loss  shall  not  become  pay- 
able until  sixty  days  after  the  ascertainment 
of  the  loss  and  the  receipt  of  proof  of  loss, 
or,  in  the  event  that  appraisal  has  been 
required,  until  sixty  days  after  the  receipt 
of  the  award  of  the  appraisers.  That  this 
is  the  logical  construction  of  the  contract 
appears  to  be  clear,  when  we  consider  the 
fact  that  there  may  be  no  disagreement  as 
to  the  amount  to  be  paid  until  after  proof 
of  loss  is  made,  and  consequently  no  occa- 
aien  to  demand  an  appraisement.  It  is 
true  that  in  practice  generally  there  is  a  dis- 
cussion between  the  insured  and  the  in- 
eurer  as  to  the  amount  demanded  or  to  be 
paid,  and  that  it  is  generally  known,  before 
the  proof  of  loss  is  filed,  whether  or  not 
appraisement  will  be  necessary  to  adjust  the 
differences  between  the  parties,  but  there  is 
no  requirement  in  the  policy  of  such  a 
course  of  conduct.  In  many  cases  it  may 
not  be  known  to  the  insurer  what  amount 
will  be  demanded  by  the  insured  until  the 
receipt  of  the  proof  of  loss.  In  fact,  the  in- 
flured  may  make  his  proof  of  loss  the  next 
day  after  the  Are,  and  to  hoM  that  the  in< 
aurer  is  required  to  make  a  demand  for 
appraisement  before  the  filing  of  the  proof 
of  loss  seems  in  such  ease  absurd.  In  our 
judgment  the  true  view  is  that,  inasmuch 
as*  the  time  within  which  the  appraisement 
shall  be  demanded  is  not  definitely  specified 
in  the  contract^  a  reas<»able  time  shall  be 
inferred.  This  view  la  supported  by  the 
consideration  that  tiie  contract  was  written 
by  the  insurer,  and,  if  the  insurer  desired 
sixty  days  within  which  to  demand  an 
appraisement  after  the  receipt  of  the  proof 
of  loss,  it  should  have  said  so  definitely. 
It  is  true  that  this  contract  is  adopted  by 
law  in  this  state,  but  it  was  originally 
largely  the  produet  of  the  insurance  compa- 
nies. Section  064,  Harris-Day  Code,  pro- 
vides: **In  cases  of  uncertainty  not  re- 
moved by  the  preceding  rules,  the  language 
of  a  contract  should  be  interpreted  most 
strongly  against  the  party  who  caused  the 
uncertainty  to  exist.  Tlie-  promisor  is  pre- 
sumed to  be  such  party,  except  in  a  contract 
between  a  public  officer  or  body  as  such, 
and  a  private  party,  in  whiefa  it  is  presumed 
that  all  uncertainty  was  caused  by  the  pri- 
vate party." 

It  is  likewise  the  settled  rule  in  this 
jurisdietion  that  provisionfl  of  an  insur- 
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ance  policy  will  be  construed  most  strong- 
ly against  the  insurer.  Travelers'  Ins.  Co. 
V.  McConkey,  127  U.  S.  666,  32  L.  ed.  308, 
8  Sup.  Ct.  Rep.  1360;  Standard  Acci.  Ins. 
Co.  V.  Hite,  37  Okla.  305,  46  L.R.A.(N.S.) 
986,  132  Pac.  333;  Capital  Fire  Ins.  Co.  v. 
Carroll,  26  Okla.  286,  100  Pac.  535.  Sec- 
tion 067,  Harris-Day  Code,  also  provides: 
"If  no  time  is  specified  for  the  perform- 
ance of  an  act  required  to  be  performed,  a 
reasonable  time  is  allowed." 

We  therefore  hold  that,  under  those  pro- 
visions of  the  standard  form  of  insurance 
policy  which  have  been  heretofore  quoted 
(it  is  specially  noted  that  we  have  con- 
sidered no  others),  the  insurer  must  de- 
mand apiMraisement,  if  at  all,  within  a  rea- 
sonable time,  to  be  determined  by  the  jury 
under  the  circumstances  of  each  case  from 
the  date  which  the  circumstances  of  each 
case  may  show  to  be  the  period  at  which 
the  desirabilty  or  necessity  of  appraisement 
or  inspection  of  the  goods  first  arises,  such 
reasonable  time  in  no  event  to  be  carried 
beyond  the  period  of  sixty  days  after  the 
receipt  of  the  proof  of  loss,  since  it  is 
apparent  that,  if  no  demand  be  made  with- 
in sixty  days  after  the  receipt  of  the  proof 
of  loss,  the  right  to  the  payment  of  the 
amount  due,  if  any,  becomes  absolute,  and 
may  not  be  changed  by  any  subsequent  act 
of  the  insurer. 

This  view  is  not  unsupported  by  author- 
ity. In  Grand  Rapids  F.  Ins.  Co.  v.  Finn, 
60  Ohio  St.  513,  50  L.R.A.  555,  71  Am.  St. 
Repb  736,  54  K.  £.  645,  the  supreme  court  of 
Ohio  said:  "The  demand  for  an  appraisal 
must  be  made  in  good  faith,  within  a  rea- 
sonable time  after  the  proof  of  loss  has  been 
furnished,  in  such  direct  and  explicit  terms 
that  a  person  of  ordinary  intelligence  may 
fairly  understand  that  a  submission  to  the 
appraisers  for  an  ascertainment  of  the  loss 
is  requested." 

In  Winchester  v.  North  British  &  Mer- 
cantile Ins.  Co.  160  Cal.  1,  35  L.R.A.(N.S.) 
404,  116  Pac.  63,  the  supreme  court  of  Cali- 
fornia quotes  with  approval  the  language  of 
that  court  in  Case  v.  Manufacturers'  F.  & 
M.  Ins.  Co.  82  Cal.  266,  21  Pac.  843,  22 
Pac.  1083,  as  follows:  "We  think  it  clear 
that  if  the  formal  proofs  had  stated  a  total 
loss  of  $4,000  or  over,  and  defendant  had 
failed  to  demand  arbitration  within  the 
sixty  days  at  the  expiration  of  which  the 
loss  was  by  the  terms  of  the  policy  to  be- 
come payable,  this  would  have  amounted  to 
a  waiver  by  the  defendant  of  its  right  to 
make  such  demand,  and  the  plaintiff  would 
have  been  entitled,  notwithstanding  his  re- 
fusal to  arbitrate,  to  prove  the  whole 
amount  of  loss  so  stated.  The  necessity  of 
an  appraisement  was  not  absolute  upon  any 
construction  of  the  policy.    It  was  not  a  con* 
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dition  precedent  to  the  right  of  action,  un- 
less demanded.  Tlie  most  that  can  be  said 
is  that  either  party  could  •  demand  arbi- 
tration within  a  reasonable  time;  but  if 
not  60  demanded,  it  was  waiVed.  It  is  not 
necessary  to  decide  what  would,  under  the 
circumstances  of  this  case,  have  been  a  rea- 
sonable time  within  which  to  make  the  de- 
mand, if  the  amount  of  the  loss  had  been 
correctly  stated  in  the  proofs.  It  is  suf- 
ficient to  say  that  a  demand  made  for  the 
first  time  after  the  expiration  of  the  full 
period  of  sixty  days,  or,  in  other  words, 
after  the  loss  had  become  payable  and  the 
right  of  action  had  accrued,  would  have 
been  too  late." 

It  is  true  that  this  case  goes  into  the 
question  of  waiver,  which  is  not  involved 
in  the  present  case,  by  reason  of  the  fact 
that  it  was  not  pleaded;  but  nevertheless 
the  court  adheres  to  the  doctrine  that  the 
time  within  whioh  the  appraisement  must 
be  demanded  is  a  reasonable  time. 

In  Hamilton  t.  Phoenix  Ins.  Co.  9  C.  0.  A. 
530,  22  U.  S.  App.  164,  61  Fed.  379,  the 
circuit  court  of  appeals  for  the  sixth  cir- 
cuit was  considering  a  case  in  which  a  joint 
demand  had  been  made  for  an  appraisement. 
It  afterward  became  apparent  that  the  joint 
appraisement  could  not  be  carried  out  by 
reason  of  the  varying  terms  of  the  different 
policies.  In  a  lengthy  discussion,  the  court, 
speaking  through  Judge  Taft,  holds  that 
the  time  within  which  the  appraisal  must 
be  demanded  is  a  reasonable  time,  and 
states:  "The  company  demanded  a  separate 
appraisal  in  seventeen  days  after  the  joint 
letter  was  written,  and  within  sixty  days 
after  proof  of  loss  by  the  insured.  Held, 
that  the  question  whether  the  demand  for 
a  separate  appraisal  was  made  in  a  rea- 
sonable time  was  a  question  for  the  jury." 

From  this  language  it  is  apparent  that 
the  court  could  not  have  contemplated 
that  the  insurance  company  had  sixty  days 
after  the  proof  of  loss  within  which  to  de- 
mand appraisement,  as,  in  the  case  under 
consideration  there,  the  demand  was  made 
within  sixty  days  after  receipt  of  the  proof 
of  loss,  and  yet  the  court  holds  that  whether 
or  not  the  demand  was  made  within  a  rea- 
sonable time  was  a  question  for  the  jury 
In  Astrich  v.  German- American  Ins.  Co.  (C. 
C.)  128  Fed.  477,  the  court,  speaking  of  a 
policy  substantially  the  same  as  the  one 
here  in  question,  said:  "The  right  to  have 
the  loss  determined  by  appraisement,  where 
no  time  is  fixed  for  its  exercise,  must  be 
demanded  within  a  reasonable  time.  Where, 
therefore,  goods  are  deteriorating  or  be- 
coming rotten  and  unhealthy,  a  notice  to 
the  insured  of  the  necesaity  lor  a  prompt 
disposition  of  them  would  seem  to  meet  the 
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difficulty,  compelling  an  exercise  of  the  right 
without  abridging  it." 

This  case  was  affirmed  in  the  circuit  oourt 
of  appeals  and  a  writ  of  certiorari  denied 
by  the  Supreme  Court  of  the  United  States, 
although  the  questions  here  involved  were 
not  directly  considered  by  the  appellate 
court. 

In  Chainless  Cycle  Mfg.  Co.  v.  Security 
Ins.  Co.  169  N.  Y.  304,  62  K.  E.  392,  the 
court  of  appeals  of  New  York  said:  "It  is 
not  the  duty  of  a  person  whose  property  is 
insured  by  a  standard  policy,  such  as  the 
one  before  us,  to  iniinate  an  appraisal,  for 
the  contract  makes  an  appraisal  a  condition 
precedent  to  recovery  only  when  one  'has 
been  required'  by  the  insurer.  Either  party, 
however,  has  the  right  to  require  an  ap- 
praisal when  there  is  a  disagreement  as 
to  the  amount  of  the  loss.  Silver  v.  Western 
Assur.  Co.  164  N.  Y.  381,  58  N.  E.  284. 
That  right  is  not  indefinite  as  to  time, 
but  must  be  exercised  within  a  reasonable 
period,  depending  upon  the  facts  of  the 
particular  case.  Neither  party  can  so  use 
the  right  as  to  take  undue  advantage  of 
the  other,  but  both  must  act  in  good  faith. 
Uhrig  V.  Williamsburgh  City  F.  Ins.  Co. 
101  N.  Y.  362,  4  N.  E.  746;  Bishop  v.  Agri- 
cultural Ins.  Co.  130  N.  Y.  488,  29  N.  E. 
844." 

In  the  opinion  the  following  language, 
which  appears  to  us  particularly  applica- 
ble to  the  case  at  bar,  is  used  (referring 
to  the  insuraitrBe  company) :  "It  waited  for 
nearly  a  month  after  the  fire,  and  for 
twelve  days  after  it  had  received  the  proofs 
of  loss,  without  suggesting  an  appraisal, 
although  the  plaintiff  had  offered  to  mite 
in  one.  When  asked  by  Korden  to  'author- 
ize an  appraisal  or  send  special  next  Tues- 
day,' it  did  not  authorize  an  appraisal,  but 
sent  its  special  on  the  day  named.  It 
made  no  demand  imtil  it  knew  that  compli- 
ance was  impossible.  .  .  .  The  evidence 
warrants  the  inference  that  it  did  not  desire 
an  appraisal,  and  had  no  intention  of  re- 
quiring one  until  it  thought  it  could  take 
advantage  of  the  plaintiff.  Under  these  cir- 
cumstances we  cannot  say,  as  a  matter  of 
law,  that  the  demand  of  the  defendant  for 
an  appraisal  was  reasonable;  for  it  was 
bound  to  act  in  good  faith,  and  not  to 
remain  silent  when  it  was  its  duty  to 
speak." 

In  view  of  the  eoosiderations  above  stat- 
ed, and  in  view  of  the  fact  that  the  trial 
court  fairly  submitted  to  the  jury  the  ques- 
tion as  to  whether  or  not  the  insured  had 
substantially  complied  with  the  provisions 
of  the  policy,  the  jury  having  found  for 
the  plaintiffs,  we  are  unwilling  to  hold,  as  a 
matter  of  law,  tiiat  the  defendants,  after  a 
lapse  of  more  than  sixty  da3«  after  4te  fire, 
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and  10  days  after  proof  of  loss,  were  still 
within  a  reasonable  time  in  demanding 
appraisement,  -and  that  the  act  of  the  in* 
Bured  in  selling  the  salvage  at  that  time 
avoided  the  policy.  The  verdict  of  the  jury 
carries  with  it  a  finding  of  the  necessary 
facts  to  sustain  the  judgment;  if  there  is 
any  evidence  upon  which  such  finding  could 
be  based,  it  should  be  upheld.  In  this  case 
we  hold  that  there  was  evidenee  upon  whioh 
the  jury  might  have  found  that  a  reasonable 
time  within  which  to  demand  appraisement 
and  inspection  had  elapsed  at  the  time  in- 
sured commenced  to  sell  the  salvage. 

In  -regard  to  the  iron-safe  and  book 
warranty  clause  of  the  policy,  it  appears 
that  the  insured  kept  a  book  according  to 
the  double-entry  system,  and  for  his  day- 
book on  credit  sales  made  slips  of  paper 
upon  which  an  entry  was  made  at  the  time 
of  the  transaction,  showing  the  article  sold 
and  the  price  received  therefor,  and  that 
he  did  not  preserve  these  slips  of  original 
entry,  but  at  the  close  of  each  day's  bvisiness 
he  entered  the  amount  on  one  book  and  de- 
stroyed the  slips.  It  also  appears  that  as 
to  the  cash  sales  no  regular  book  was  kept, 
and  the  cash  received  was  put  in  the  money 
drawer  and  totaled  at  the  end  of  the  day, 
and  such  total  carried  on  the  journal  made 
at  the  end  of  each  day.  These  books  were 
all  properly  preserved,  except  the  sales 
slips. 

Without  further  discussion  of  the  proposi- 
tions involved  in  this  case,  it  suffices  to  say 
that  the  decision  of  this  court  in  Spring- 
field F.  &  M.  Ins.  Co.  V.  Halsey,  —  Okla. 
— f  163  Pac.  145,  sufficiently  covers  the 
question  raised,  and  is  conclusive  against 
the  contention  of  the  appellants. 

We  have  carefully  examined  the  other  as- 
signments of  error,  and  find  nothing  in 
them  requiring  an  extended  discussion,  or 
a  reversal  of  the  case. 

The  opinion  heretofore  filed  in  this  case 
is  withdrawn,  and  the  judgment  of  the  Dis- 
trict Court  of  Garvin  County  is  affirmed. 

A  petition  for  rehearing  having  been  filed, 
the  following  response  was  handed  down  on 
April  18,  1916: 

It  is  insisted  upon  petition  for  rehearing 
in  this  case  that  tlie  proposition  involved 
in  the  first  paragraph  of  the  syllabus  of  our 
•decision  in  this  case  is  ''based  wholly  upon 
the  theory  of  waiver,''  which  we  held  was 
not  involved  in  the  case  because  not  plead- 
ed. Not  BO.  Waiver  is  based  upon  the 
failure  to  exercise  a  known  and  existing 
right,  or  upon  conduct  reasonably  leading 
to  a  belief  that  such  right  is  not  intended 
to  be  exercised.  In  this  case  we  tried  to 
make  it  clear  that,  under  the  clauses  of  the 
standard  insurance  policy  considered,  the 
right  to  appraisement  and  inspection  only 
1..R.A.1917A. 


existed  during  a  reasonable  time  "ttom  0udi 
date  aa  the  circumstances  of  each  ease  may 
show  to  be  the  period  at  which  the  desir- 
ability or  necessity  of  appraisement  or  in- 
spection of  the  goods  first  arises."  The 
sale  of  the  damaged  goods  by  the  defendants 
was  no  breach  of  the  provisions  of  the 
policy  above  referred  to,  except  as  such  sale 
prevented  an  appraisement  of  inspection  to 
which  the  insurer  was  entitled.  Now  if 
such  right  on  the  part  of  the  company  no 
longer  existed  when  the  goods  were  sold, 
there  was  no  breach,  and  the  other  essen- 
tials, such  as  proof  of  loss,  etc.,  being 
proved,  there  was  a  "substantial  compli- 
ance" with  the  terms  of  the  policy,  and 
waiver  is  not  involved.  If  the  policy  in 
express  terms  limited  the  right  to  inspec- 
tion and  appraisement  to  a  period  of  twen- 
ty days  after  notice  of  the  fire,  and  that 
time  had  expired  without  a  demand  for  in- 
spection and  appraisement,  and  thereafter 
the  damaged  goods  were  sold,  could  it  be 
contended  that  a  plea  of  breach  of  the 
policy  by  reason  of  the  sale  of  the  damaged 
goods  at  such  time  must  be  met  by  an  ex- 
press plea  of  waiver?  We  think  not.  The 
right  of  the  insurer  had  ceased  to  exist  at 
the  time  of  the  sale.  So  in  this  case.  The 
right  to  an  inspection  and  appraisement 
under  the  clauses  considered  ceased  to  exist 
at  the  end  of  a  reasonable  time,  and  the 
sale  of  the  damaged  goods  after  that  time 
was  no  breach  of  the  policy,  and  it  was 
not  necessary  to  plead  a  waiver  of  an 
alleged  breach  which  was  not,  in  fact,  any 
violation  of  the  rights  of  the  insurer.  A 
party  cannot  be  said  to  be  required  to  plead 
waiver  against  an  asserted  right  which  does 
not  in  fact  exist  at  the  time  of  the  alleged 
breach  of  such  right. 

It  is  also  insisted  that  we  should  say, 
as  a  matter  of  law,  that  a  reasonable  time 
to  demand  appraisement  and  inspection  had 
not  expired  after  the  receipt  of  the  proof 
of  loss.  This  argument  is  based  upon  the 
assumption  that  the  time  within  which  the 
appraisement  and  inspection  under  these 
clauses  of  the  policy  must  be  demanded 
begins  to  run  from  the  date  of  the  receipt 
of  the  proofs  of  loss.  We  distinctly  did  not 
so  hold.  The  language  of  the  opinion  is, 
"from  such  date  as  the  circumstances  of 
each  case  may  show  to  be  the  period  at 
which  the  desirability  or  necessity  of  ap- 
praisement or  inspection  of  goods  first 
arises."  This  date  may  be  that  of  the 
receipt  of  the  proof  of  loss,  if  the  disagree- 
ment over  values  or  condition  of  the  goods 
arises  then  for  the  first  time.  On  the 
other  hand,  it  may  become  apparent  long 
before  any  proof  of  loss  is  filed  that  the 
parties  cannot  agree  and  that  an  appraise- 
ment  will   be   necessary.     The   contention 
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that  the  question  of  what  constituted  a  rea- 
sonable time  in  this  case  should  be  decided 
as  a  matter  of  law  is  without  merit. 

It  is  further  insisted  that  the  trial  court 
did  not  properly  instruct  upon  certain 
propositions  inyolved  in  the  decision.  It 
is  the  settled  rule  of  this  court  that  a 
party   cannot    complain    of   failure    to   in- 


struct unless  he  has  himself  offered  suit- 
able instructions  upon  the  omitted  proposi- 
tions. 
The  petition  for  rehearing  is  denied. 

Per  Curiam: 

Adopted  in  whole. 


Annotatioii — ^Insurance:  time  within  which,  demand  for  arbitration,  ap- 

praisaly  inspection,  or  reinspection  must  be  made. 


For  annotation  on  the  general  ques- 
tion of  arbitration  as  a  condition  pre- 
cedent to  action  on  insurance  policy, 
see  Graham  v.  German  American  Ins. 
Co.  15  L.R.A.(N.S.)  1055,  and  German 
American  Ins.  Co.  v.  Jerrils,  28  L.R.A. 
(N.S.)  104. 

This  note  does  not  cover  the  question 
of  what  delay  or  refusal  to  proceed  with 
an  arbitration  or  appraisal  after  a  valid 
demand  therefor  has  been  made  consti- 
tutes a  waiver  of  the  right  to  arbitrate. 

Considerable  conflict  exists  as  to  the 
time  within  which  a  demand  for  an  arbi- 
tration or  appraisal  must  be  made. 
Some  of  the  varying  conclusions  may  be 
accounted  for  because  of  the  difference 
in  the  provisions  of  the  policies,  but  this 
is  not  true  as  to  others. 

The  most  common  provisions  in  poli- 
cies under  which  the  question  under  an- 
notation has  arisen  are  those  which  read 
in  substance  that  in  case  of  disagreement 
as  to  the  amount  of  loss  the  question 
shall  be  submitted  to  arbitration  and 
that  the  loss  shall  not  be  payable  until 
sixty  days  after  proof  of  loss  has  been 
received,  including  an  award  by  ap- 
praisers when  appraisal  has  been  re- 
quired. 

Under  these  provisions  some  courts 
hold  that  a  demand  for  arbitration  or 
appraisal  must  be  made  within  a  reason- 
able time  under  the  circumstances  of 
case,  and  some  of  the  cases  lay  down 
the  rule  that  the  demand  must  be  'made 
within  a  reasonable  time,  and  cannot  be 
made  after  the  expiration  of  sixty  days 
after  the  filing  of  proof  of  loss.  The 
view  has  been  taken  in  other  cases  that 
the  demand  must  not  only  be  made  with- 
in sixty  days  from  the  filing  of  proof 
of  loss,  but  that  it  must  be  made  so 
that  the  appraisal  may  be  had  before 
the  expiration  of  the  sixty  days. 

Another  court  has  oome  to  the  con- 
clusion that  demand  must  be  made  with- 
in sixty  days  from  the  date  of  the  fire, 
and  still  another  that  it  may  be  made 
at  any  time  within  sixty  days  after  re- 
ceipt of  proof  of  loss;  and  in  one  case 

a  demand  by  the  insured  long  after  the 
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expiration  of  such  sixty  days  was  held 
valid. 

Other  cases  arise  under  policies  which 
provide  for  arbitration  at  the  written 
request  of  either  party  and  give  the  in- 
surer the  right  to  take  the  damaged 
property  at  the  appraised  value,  and  in 
these  it  is  generally  held  that  a  demand 
for  appraisal  must  be  made  within  a 
reasonable  time;  and  the  same  result 
has  been  reached  in  other  cases,  in  v^hich 
the  policies  involved  merely  provided 
that  the  amount  of  loss  in  case  of  dis- 
agreement should  be  submitted  to  arbi- 
tration, and  that  this  should  be  a  con- 
dition precedent  to  a  right  of  action  on 
the  policy. 

It  will  be  noticed  that  the  court  in 
Spbingpield  F.  &  M.  Ins.  Co.  v.  Hays, 
ante,  1078,  where  the  policy  contained 
the  common  provisions  mentioned  at  the 
beginning,  reached  the  conclusion  that  a 
demand  for  appraisement  should  be  made 
within  a  reasonable  time  from  the  date 
on  which  under  the  circumstances  the 
desirability  of  an  appraisement  first 
arose,  but  that  in  no  event  should  it  be 
made  later  than  sixty  days  after  receipt 
of  proof  of  loss,  and  declined  to  hold 
as  a  matter  of  law  that  the  insurers' 
demand  for  appraisement,  made  after  a 
lapse  of  more  than  sixty  days  from  the 
fire  and  ten  days  after  proof  of  loss, 
was  made  was  within  a  reasonable  time. 

In  harmony  with  the  decision  in  this 
case  that  the  demand  must  be  made 
within  a  reasonable  time,  in  the  follow- 
ing cases,  where  the  policies  contained 
provisions  of  the  same  kind,  it  was  held 
that  a  demand  for  an  appraisal  must 
be  made  within  a  reasonable  time  after 
proof  of  loss,  depending  on  the  facts  of 
the  case:  Chainless  Cycle  Mfg.  Co.  v. 
Security  Ins.  Co.  (1901)  169  N.  Y.  304, 
62  N,  E.  392;  Grand  Rapids  F.  Ins.  Co. 
V.  Finn  (1899)  60  Ohio  St.  513,  60  L.R.A. 
565,  71  Am.  St.  Rep.  736,  54  N.  E.  546. 

The  court  in  the  first  ease  said,  "Neith- 
er party  can  so  use  the  right  as  to  take 
undue  advantage  of  the  other,  but  both 
must  act  in  good  faith.  ...  It  is 
not  a  weapon  of  attack,  but  of  defense, 
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and  a  party  who  intends  to  use  it  muat 
give  reasonable  notice  of  such  intention, 
for  its  omission  to  do  so  will  be  evidence 
of  waiver,  more  or  less  conclusive,  ac- 
cording to  the  circumstances.  The  in- 
surer, for  instance,  knowing  that  the  in- 
sured desires  a  prompt  appraisal  or  an 
adjustment,  so  that  the  property  may 
not  suffer  further  injury  before  it  is 
sold,  cannot  postpone  its  demand  for  an 
appraisal  until  after  the  insured,  misled 
by  its  act,  has  been  placed  in  a  position 
where  one  is  impossible/' 

In  this  case  it  was  held  that  it  could 
not  be  said  as  a  matter  of  law  that  the 
demand  of  the  insurer  was  reasonable, 
where  it  waited  for  nearly  a  month  after 
the  fire  and  for  twelve  days  after  it  re- 
ceived the  proof  of  loss  without  suggest- 
ing an  appraisal,  although  the  insured 
bad  offered  to  unite  in  one,  and  did  not 
make  its  demand  until  it  knew  that  the 
property  had  been  sold  and  that  com- 
pliance was  impossible. 

This  case  was  referred  to  in  Astrieh  v. 
German- American  Ins.  Co.  (1904)  128 
Ped.  477,  affirmed  (1904)  in  65  C.  C.  A. 
251,  131  Fed.  13,  where  the  provisions 
of  the  policy  were  the  same,  and  the  in- 
sured was  held  to  have  forfeited  his 
rights  under  the  policy  by  selling  the 
damaged  goods  before  making  proof  of 
loss,  the  court  laying  down  the  rale  that, 
as  no  time  was  fixed  in  which  an  ap- 
praisal was  to  be  asked  for,  it  must  be 
demanded  within  that  which  according 
to  the  circumstances  is  reasonable. 

The  decision  in  Chainless  Cycle  Mfg. 
Co.  V.  Security  Ins.  Co.  (N.  Y.)  supra, 
was  also  relied  upon  in  Langsner  v.  Ger- 
man Alliance  Ins.  Co.  (1910)  67  Misc. 
411, 123  N.  Y.  Supp.  144,  where  the  pol- 
icy provided  that  the  loss  should  be 
payable  within  sixty  days  after  proof 
of  loss  was  filed,  unless  an  appraisal  was 
had  in  the  meantime,  in  which  event  it 
should  become  payable  within  sixty 
days  after  the  determination  of  the  ap- 
praisers. The  court  in  this  case  held 
that,  although  it  might  be  said,  under 
the  strict  terms  of  the  provisions,  that 
the  insurer  might  wait  fifty-nine  days 
before  demanding  an  appraisal  and  need 
not  then  pay  the  loss  until  sixty  days 
after  the  determination  of  the  ap- 
praisers, yet  such  a  construction  would 
scarcely  be  a  fair  interpretation  of  the 
contract  unless  under  exceptional  circum- 
stances, and  that  the  true  construction 
of  the  provisions  was  that  the  insui^er 
had  a  reasonable  period,  depending  upon 
the  facts  of  the  particular  case,  in  which 
to  demand  an  appraisal. 

In  this  case,  where  the  insurer  made 
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no  demand  for  an  appraisal  until  fifty- 
five  days  after  proofs  of  loss  and  seven- 
ty-two days  after  the  ^o^  it  was  held 
that  the  court  should  have  held  the  de- 
lay unreasonable,  or  at  the  very  least 
should  have  submitted  the  question  to 
the  jury,  under  proper  instructions,  to 
determine  whether  the  insurer  had 
waived  its  right  to  an  appraisal. 

And  in  Hamilton  v.  Phcanix  Ins.  Co. 
(1894)  9  C.  C.  A.  530,  22  U.  S.  App.  164, 
61  Fed.  379,  where  the  policy  contained 
provisions  the  same  as  those  involved 
in  the  preceding  cases,  with  the  excep- 
tion of  the  last,  the  question  whether  the 
insurer's  demand  for  an  appraisal  was 
made  within  a  reasonable  time  after  the 
close  of  ar  joint  correspondence  by  the 
several  companies  having  policies  on 
the  property  destroyed  was  held  for  the 
jury,  it  appearing  that  after  the  close  of 
such  joint  correspondence  the  insured 
made  a  separate  demand  for  an  appraisal 
within  seventeen  days.  The  court  said: 
''The  provision  of  the  poliey  was  that 
the  loss  was  to  be  paid  sixty  days  after 
due  notice  and  satisfactory  proof  of  the 
same  had  been  received  at  the  office  in 
accordance  with  the  terms  of  the  policy. 
The  learned  trial  judge  seems  to  have 
thought  the  ^ect  of  this  clause  to  be 
that  the  company  had  sixty  days  within 
which  to  object  to  the  proofs  of  loss. 
Was  this  a  proper  inference?  Could  the 
company  wait  until  the  fifty-ninth  day 
after  receiving  proof,  and  then  objeot 
to  it,  and  postpone  the  time  of  payment 
for  sixty  days  more?  It  seems  to  us 
clear  that  the  company  would  have  no 
r^ht  to  do  so.  The  sixty  days  is  the 
period  between  the  reception  of  the  sat- 
isfactory proof  and  the  time  of  payment, 
and  not  the  period  between  the  tendering 
of  any  proof  and  the  acceptance  of  it  as 
satisfactory.  It  is  true  that  a  delay  of 
sixty  days  before  rejecting  a  proof  of 
loss  would  certainly  be  unreasonable,  but 
it  by  no  means  follows  that  any  time 
short  at  sixty  days  would  be  reasonable. 
The  reasonableness  of  time  depends  on 
all  the  surrounding  circumstances.  In 
the  opening  of  the  negotiations,  Hamil- 
ton had  informed  all  the  companies,  in- 
eluding  the  defendant,  that  delay  in 
the  settlement  so  much  interfered  with 
his  business  as  to  cost  him  $500  a  day. 
The  negotiations  for  a  joint  appraisal 
occupied  from  April  26th  until  May  7th, 
during  which  Hamilton  was  constantly 
pressing  for  an  early  settlement.  When, 
then,  on  the  7th  of  May,  the  Phcenix  In- 
surance Company  assumed  to  submit  a 
form  of  appraisal,  it  was  certainly  un^ 
der  an  obligation  to  act  with  greater 
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eelerity  than  at  the  beginning  of  the 
negotiation  in  April.  If  the  company 
had  the  right  to  delay  submission  of  an 
appraisal  for  seventeen  days  from  May 
7th,  then  it  had  the  right  to  delay  for  a 
longer  time  the  sale  of  tlie  stock  of 
goods,  because  appraisal  and  notice  of 
sale  must  take  place  thereafter.  These 
and  many  other  circumstances  might  be 
relevant  in  considering  the  question  of 
reasonable  time.  A  case  just  like  this 
has  probably  never  occurred  before.  It 
is  not  quite  clear  what  the  delay  was 
for.  It  might  have  been  to  investigate 
further  the  amount  of  the  loss,  or  to 
secure  the  services  of  a  proper  appraiser. 
At  all  events,  the  circumstances  are 
numerous  enough  to  render  the  inference 
as  to  reasonable  time  from  them  not  so 
certain  as  to  make  it  a  question  of  law." 

And  in  harmony  with  this  case  and 
the  view  taken  in  Springfield  F.  &  M. 
Ins.  Co.  v.  Hats,  ante,  1078,  the  right  to 
demand  an  appraisal  was  held  waived 
in  the  following  cases  involving  like  pro- 
visions, where  no  demand  for  an  ap- 
praisal was  made  by  the  insurer  until 
?fter  the  expiration  i.£  sixty  days  from 
the  filing  of  proof  of  loss.  Winchester 
V.  North  British  Ins.  Co.  (1911)  160  Oal. 
1,  35  L.R.A.(N.S.)  404,  116  Pac.  63;  Mc- 
Intyre  v.  National  Ins.  Co.  (1880)  6  Ont. 
App.  Rep.  680. 

And  in  American  F.  Ins.  Co.  v. 
Stuart  (1896)  —  Tex.  Civ.  App.  — ,  38 
S.  W.  395,  where  the  provisions  were  the 
same,  it  was  held  that  the  insurer  waived 
the  condition  requiring  an  appraisement, 
where  it  received  proofs  of  loss  and  re- 
tained them  without  objection  for  more 
than  twenty  days,  and  until  after  the 
sixty  days  within  which  the  insurers 
were  required  to  furnish  them  had 
expired. 

And  in  Hayes  v.  Milford  Mut.  F.  Ins. 
Co.  (1898)  170  Mass.  492,  49  N.  E.  754, 
where  the  policy  provided,  "in  case  of 
any  loss  or  damage,  the  company,  within 
sixty  days  after  the  insured  shall  have 
submitted  a  statement  .  .  .  shall 
either  pay  the  amount  for  which  it  shall 
be  liable, — which  amount,  if  not  agreed 
upon,  shall  be  ascertained  by  award  of 
referees,  as  hereinafter  provided,"  it 
was  held  that,  as  there  was  no  dispute 
as  to  the  amount  until  some  time  after 
the  expiration  of  the  sixty  days,  there 
was  nothing  to  arbitrate,  and  that  the 
insurer  could  be  held  to  have  waived  the 
provision  as  to  arbitration. 

And  in  Case  v.  Manufacturers'  F.  &  M. 

Ins.  Co.  (1889)  82  CaL  263,  21  Pac.  843, 

where  the  policy  provided,  "the  loss  to 

be  paid  sixty  days  after  due  notice  and 

proofs  of  the  same  shall  have  been  made 
t.R.A.1917A. 


by  the  assured  and  received  at  the  office 
of  the  company  in  accordanee  with  the 
terms  and  provisions  of  this  policy.  In 
case  of  diffei^nces  touching  any  loss  or 
damage  after  proof  thereof  has  been 
received  in  due  form,  the  matter 
shall,  at  the  written  request  of  either 
party,  be  submitted  to  impartial  apprais- 
ers, whose  award  in  writing  shall  be 
binding  on  the  parties  as  to  the  amount 
of  such  loss  or  damage/' — the  court 
stated  that,  assuming  this  provision  to 
be  valid,  the  most  that  could  be  said  was 
that  either  party  could  demand  arbitra- 
tion within  a  reasonable  time,  bat  that  it 
was  not  necessary  for  them  to  decide 
what  was  a  reasonable  time;  it  was  suf- 
ficient to  say  that  a  demand  for  arbitra- 
tion, made  for  the  first  time  by  the  in- 
surer after  the  expiration  of  sixty  days 
from  the  furnishing  of  correct  proofs  of 
loss,  would  be  too  late. 

In  two  cases  the  view  has  been  adopt- 
ed that  a  demand  for  an  appraisal  must 
not  only  be  made  within  the  sixty  days 
after  proof  of  loss,  but  must  be  made  in 
such  time  that  the  appraisal  may  be  had 
before  the  expiration  of  the  sixty  days, 
at  which  time  the  loss  is  made  payable. 

Thus,  in  Zimeriski  v.  Ohio  Farmers' 
Ins.  Co.  (1892)  91  Mich.  600,  52  N.  W. 
55,  wh^e  the  policy  provided  that  it 
should  be  optional  with  the  oompany  to 
take  all  or  part  of  the  articles  at  the  ap- 
praised value,  and  to  repair,  rebuild,  or 
replace  the  property  lost  or  damaged 
with  other  of  like  kind  and  quality  with- 
in a  reasonable  time,  on  giving  notice, 
within  thirty  days  after  the  receipt  of 
the  proof  of  loss,  and  also  contained  a 
provision  that  within  sixty  days  after 
the  fire  the  insured  should  furnish 
proofs  of  loss,  and  that  in  the  event  of 
disagreement  as  to  the  amount  of  loss  it 
should  be  ascertained  by  two  competent 
and  disinterested  appraisers,  and  that 
the  loss  should  become  payable  sixty 
days  after  the  notice,  ascertainment,  es- 
timate, and  satisfactory  proof  of  the 
loss  required  were  received  by  the  com- 
pany, including  an  award  by  appraisers 
when  appraisal  had  been  required, — ^it 
was  held  that  a  demand  by  the  insurer 
for  appraisement  was  too  late  was  made 
fifty-seven  days  after  proofs  of  loss,  to 
which  no  objection  had  been  made,  were 
furnished,  and  more  than  sixty  days 
after  the  fire.  The  court  said:  "There  is 
much  force  in  the  contention  of  plaintiff, 
which  is  that,  inasmuch  as  the  policy  re- 
quires that  the  company  shall  determine 
whether  it  will  elect  to  take  the  property 
at  the  appraised  value  within  thirty 
days  after  the  proofs  of  loss  are  re- 
ceived, it  necessarily  follows  that  the 


ANXOXATIOX— rXSCRAXCK— TIME  TO  DEMAND  APPRAISAL.  1089 

appraisal  intended  must  be  made,  or,  at '  to  the  amount  of  loss  it  should  be  as- 
least,  demanded,  within  this  period,  certained  by  appraisers,  and  provided 
But,  however  this  may  be,  the  demand  that  "the  los3  shall  not  become  payable 
in  the  present  ease  came  too  late.  The  until  sixty  days  after  the  notice,  ascer- 
eompany  had  given  no  notice  that  the  |  tainment,  estimate,  and  satisfactory 
proofs  of  loss  were  not  satisfactory  for '  proof  of  the  loss  herein  required  have 
fifty-seven  days  after  the  proofs  had  been  received  by  this  company,  include 
been  furnished.  It  then  served  a  notice,  ing  an  award  by  appraisers  when  an  ap- 
which  comes  too  late  for  the  plaintiff  to  i  praisal  has  been  required,"  the  court 
make  a  selection  of  an  appraiser,  notify  '  held  that  the  policy  contemplated  that 
the  company,  and  have  the  appraisal  the  appraisal  should  be  demanded  with- 
made^  until  after  the  period  fixed  for  the  in  sixty  days  from  the  date  of  the  fire, 
payment  of  the  loss,  dating  from  the  as  it  was  provided  that  it  should  ac- 
furnishing  of  proofs  of  loss,  had  expired,  company  the  proofs  of  loss  which  were 
As  the  company  names  no  appraiser,  it  required  to  be  filed  within  that  time; 
would  have  been  necessary  for  the  plain-  and  where  there  were  about  three  weeks 
tiff  to  have  communicated  again  with  !  left  before  the  expiration  of  the  sixty 
the  agent  at  Jackson,  by  letter  or  other-  i  days  after  the  parties  had  conferred 
wise,  and  to  have  awaited  the  receipt  of ,  with  each  other  and  fail^  to  reach  an 
a  letter  in  reply,  and  then  again  to  have  agreement  as  to  the  amount  of  loss  and 
communicated  with  the  company,  nam-  the  insurer  made  no  demand  for  an  ap- 
ing his  appraiser.  It  would  then  have  praisal  until  after  the  expiration  of  the 
become  necessary  for  the  appraisers  to '  sixty  days,  it  was  held  that  the  demand 
meet,    and,   in    a   contingency,   name   a  ;  came  too  late. 

third,  and  proceed  with  the  appraise- '  But  in  American  Cent.  Ins.  Co.  v. 
ment  and  award.  This  could  not  have  Heath  (1902)  29  Tex.  Civ.  Af^.  446,  69 
been  accomplished  until  after  the  com-  S.  W.  236,  where  the  exact  provisions  of 
pany  became  liable  to  pay.  No  such  de-  \  the  policy  do  not  appear,  the  court 
lay  was  within  the  contemplation  of  the  '  stated  that  the  plain  implication  from 
parties.  There  is  nothing  on  the  record  the  terms  of  the  contract  was  that  the 
to  excuse  it.''  demand    for    appraisement    should    be 

And  in  Fireman's  Fund  Ins.  Co.  v. '  made  within  sixty  days  from  the  time 
Caye  (1893)  14  Ky.  L,  Rep.  810,  where  notice  and  proofs  of  loss  ^^re  received, 
the  policy  provided  that  in  case  differ-  and  held  a  demand  for  appraisal  by  the 
ences  should  arise  concerning  the  insurer  made  six  months  after  a  loss  oc- 
amount  of  any  loss  by  fire  after  proof  I  curred  too  late,  it  appearing  that  notice 
thereof  had  been  received  by  the  com- 1  of  loss  had  been  received  by  it  about  a 
pany,  the  matter  should  at  the  written  month  after  the  loss  occurred,  an^  that 
request  of  either  party  be  submitted  to  ;  no  objection  had  been  made  to  it.  The 
arbitration,  and  that  no  suit  should  be  !  court  in  SpRrNOFiELD  P.  &  M.  Ins.  Ca  v. 
brought  on  the  policy  until  after  an  ;  Hays,  ante,  1078,  considers  that  this  case 
award  should  have  been  obtained  fixing  weakens  the  decision  in  Lion  F.  Ins.  Co. 
the  amount  of  such  claim  in  the  manner  v.  Heath  (Tex.)  supra,  and  this  view  is 
provided,  and  also  provided  that  the  undoubtedly  correct  if  the  provisions  in 
loss  should  be  payable  within  sixty  days  i  the  two  cases  were  identical, 
after  the  proofs  of  loss  were  received,  i  A  Virginia  case  involving  a  policy 
it  was  held  that  the  request  for  arbitra-  ,  containing  the  usual  provisions  has 
tion  must  not  only  be  made  within  that  •  reached  the  conclusion  that  demand  for 
time,  but  also  early  enough  to  permit  i  appraisal  toay  b^  made  at  any  time  with- 
arbitration  to  be  had  before  the  expira-  i  in  sixty  days  after  receipt  of  proofs  of 
tion  of  such  time,  and  a  request  for  ar-  j  loss. 

bitration  by  the  insurer  fifty-nine  days  Thus,  in  North  British  Mercantile 
after  proofs  of  loss  were  received  was ;  Ins.  Co.  v.  Robinett  (1911)  112  Va.  754, 


held  too  late. 

A  Texas  case  has  come  to  the  conclu- 


72  S.  E.  668,  where  the  policy  provided 
that  in  case  of  disagreement  as  to  the 


sion  that  a  demand  for  an  appraisal  amount  of  loss  an  appraisal  should  be 
must  be  made  within  sixty  days  from  the  had  and  that  the  loss  should  not  become 
date  of  the  fire.  payable  until  sixty  days  after  the  notice, 

In  the  case  referred  to,  Lion  F.  Ins; '  ascertainment,    estimate,    and    satisfac- 


Co.  V.  Heath  (1902)  29  Tex.  Civ.  App. 
203,  eS  S.  W.  305,  where  the  policy  re- 
quired the  insured  to  make  proof  of  loss 


tory  proof  of  the  loss  had  been  received, 
including  an  award  of  appraisal  when 
appraisal  had  been  required,  and  that 


within  sixty  days  from  the  fire,  and  i  no  suit  should  be  maintainable  until  aft- 
rovided  that  in  case  of  disagreement  as '  er  compliance  with  all  the  requirementsj 
..n.A.lOlTA.  69 
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it  was  held  that  the  insurer  had  the 
right  at  any  time  within  the  sixty  days 
after  the  proof  of  loss  was  made  to  de- 
mand an  appraisal^  that  a  demand  made 
within  about  forty-five  days  of  the  re- 
ceipt of  the  proofs  of  loss  was  suf- 
ficient. 

In  one  case,  under  the  particular  pro- 
visions and  circumstances,  a  demand  by 
the  insured  for  arbitration  long  after 
the  expiration  of  the  sixty  days  after 
making  proof  of  loss  was  held  sufficient, 
the  view  being  taken  that  the  insurer 
had  an  equal  right  to  demand  an  arbi- 
tration, and,  having  failed  to  do  so, 
should  not  be  allowed  to  object  to  the 
insured's  delay. 

Thus  in  McNees  v.  Southern  Ins.  Co. 
(1897)  69  Mo.  App. '232,  where  the 
policy  provided  that  proofs  of  loss 
should  be  furnished  within  sixty  days 
after  the  fire  and  that  the  loss  should 
be  ascertained  or  estimated  accord- 
ing to  the  actual  cash  value  and  should 
in  no  event  exceed  what  it  would 
cost  to  repair  or  replace,  and  provided 
^'said  ascertainment  or  estimate  shall  be 
made  by  the  insured  and  this  company, 
or,  if  they  differ,  then  by  appraisers  as 
hereinafter  provided;  and  the  amount 
of  loss  or  damage  having  been  thus  de- 
termined, the  sum  for  which  this  com- 
pany is  liable  .  .  .  shall  be  payable 
sixty  days  after  due  notice,  ascertain- 
ment, estimate,  and  satisfactory  proof 
of  loss  have  been  received  by  this  com- 
pany in  accordance  with  the  terms  of 
this  policy,"  it  was  held  that  both  par- 
ties had  a  right  to  demand  an  arbitra- 
tion, and  that  a  demand  therefor  by  the 
insured  nearly  two  years  after  a  loss  oc- 
curred was  not  too  late,  where  an  action 
on  the  policy  by  the  insured  had  been 
pending  during  most  of  the  time  and  the 
insurer  had  taken  no  steps  to  procure  a 
submission  to  arbitration.  The  court 
said:  "In  the  matter  of  proofs  of  loss, 
but  one  party,  the  insured,  can  act.  It 
is  an  undertaking  to  be  performed  by 
him  alone.  In  an  arbitration  under  this 
policy  either  can  set  it  on  foot,  and  both 
must  take  part  in  it.  Though  it  be  true 
that  the  insured,  in  bringing  suit,  there- 
by holding  the  afiirmative  and  the  onus 
of*  showing  himself  entitled  to  sue,  must 
act  if  the  other  does  not,  yet  the  com- 
pany may  very  well,  if  it  so  desires,  take 
the  initiative,  on  a  difference  arising, 
and  demand  an  arbitration.  If  the  com- 
pany, knowing  there  is  a  disagreement 
as  to  the  amount  of  the  loss  and  of  its 
right  to  have  an  arbitration,  omits  to 
call  for  such  arbitration,  it  ought  not  to 

be  heard  to  complain  of  plaintiff's  mere 
L.R.A.1017A. 


delay  in  making  the  offer.  Of  course, 
since  in  the  event  of  the  parties  dis- 
agreeing plaintiff's  cause  of  action  de- 
pends on  an  arbitration  for  support,  he 
takes  upon  himself  the  chance  or  peril 
which  may  happen  from  the  delay.  If  a 
demand  for  appraisal  should  be  made  by 
the  insured  so  late  that  defendant  should 
refuse  it,  then  if  he  could  show  by  an- 
swer and  proof  that  it  refused  for  the 
reason  that  plaintiff  had  so  delayed  that 
it  was  impossible,  or  impractical,  to  ar- 
bitrate, it  would  deprive  plaintiff  of  the 
benefit  of  the  arbitration." 

In  PhcDuix  Ins.  Co.  v.  Lorton  (1903) 
109  UL  App.  63,  where  the  policy  pro- 
vided that  in  case  of  disagreement  as  to 
the  amount  of  loss  it  should  be  ascer- 
tained by  appraisers,  and  that  "the  loss 
shall  not  become  payable  until  sixty 
days  after  the  notice,  ascertainment,  and 
satisfactory  proof  of  loss  herein  re- 
quired have  been  received  by  this  com- 
pany, including  an  award  by  appraisers 
when  appraisal  has  been  required,'*  and 
provided  that  no  action  should  be  sus- 
tainable until  after  full  compliance  by 
the  insured  with  the  requirement,  it  was 
held  that  the  delay  and  quibbling  over 
proofs  of  loss  by  the  insurer — for  what 
length  of  time  does  not  appear — did  not 
constitute  a  waiver  of  its  right  to  insist 
upon  an  appraisal  as  a  condition  prece- 
dent to  the  maintaining  of  an  action  on 
the  policy,  the  court  taking  the  view 
that  in  the  case  of  a  disagreement  no 
duty  rested  upon  the  insurer  to  take  the 
initiative  in  the  selection  of  appraisers, 
but  that  it  might  await  the  demand  of 
the  insured  for  an  appraisement. 

And  in  Chippewa  Lumber  Co.  v. 
Phenix  Ins.  Co.  (1890)  80  Mich.  116, 
44  N.  W.  1055,  where  the  policy  pro- 
vided "the  amount  of  loss  or  damage 
.  .  .  to  be  paid  sixty  days  after  the 
proofs  of  the  same  required  by  the  com- 
pany shall  have  been  made  by  the  as- 
sured, .  .  .  and  the  loss  shall  have 
been  ascertained  by  the  arbitrators  ap- 
pointed, and  proved  in  accordance  with 
the  terms  and  provisions  of  this  policy. 
.  .  .  Failing  to  agree,  the  same  [the 
amount  of  loss]  shall  then  be  submitted 
to  competent  and  impartial  arbitrators. 
.  .  ,  And  until  such  proofs  .  .  . 
are  produced,  .  .  .  and  arbitrations 
permitted  and  had,  the  loss  shall  not 
be  payable.  ...  It  is  furthermore 
.  .  .  agreed  that  no  suit  or  action 
,  .  .  for  the  recovery  of  any  claim 
.  •  •  shall  be  sustainable  in  any  court 
.  .  .  until  after  an  award  shall  have 
been  obtained  fixing  the  amount  of  such 
claim,  in   the   manner   above  provided, 
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whieh  is  agreed  to  be  a  condition  prece- 
dent/' the  insurer  was  held  to  be  in  the 
position  of  a  debtor;  and  it  was  held 
that  a  debtor  waives  no  right  by  his  si- 
lence when  he  is  not  called  upon  to  act, 
and  that  a  letter  by  the  insurer  stating 
that  it  disputed  the  amount  of  the  loss 
and  demanded  an  estimate  under  the 
contract  could  not  be  considered  a  waiv- 
er, and  that  there  was  no  waiver  of  the 
right  to  arbitration  by  the  insurer's  si- 
lence after  writing  such  letter;  the 
period  over  which  the  silence  extended 
however,  does  not  aj^ar.  The  case  of 
Nurney  v.  Fireman's  Fund  Ins.  Co. 
(Mich.)  infra,  was  distinguished  on  the 
ground  that  the  policy  in  the  Nurney 
Case  made  the  right  to  arbitration  con- 
ditional upon  a  written  request  by  either 
party,  while  the  policy  in  the  Chippewa 
Case  provided  that  the  amount  of  loss 
^'shall  be  submitted  to  arbitration." 

In  Nurney  v.  Fireman's  Fund  Ins.  Co. 
(1886)  63  Mich.  633,  6  Am.  St.  Rep.  338, 
30  N.  W.  350,  just  referred  to,  where  the 
policy  provided  that  in  case  of  differ- 
ences concerning  the  amount  of  any  loss 
after  proof  had  been  received,  the  mat- 
ter should  at  the  written  request  of 
either  party  be  submitted  to  the  judg- 
ment of  arbitrators,  and  that  no  action 
against  the  insurer  should  be  sustain- 
able until  after  an  award  had  been  ob- 
tained in  the  manner  provided,  it  was 
held  that  where  a  difference  as  to  the 
amount  of  the  loss  had  existed  for  more 
than  five  months  after  the  fire  occurred, 
and  neither  party  had  claimed  the  right 
in  writing  to  have  the  difference  settled 
by  arbitration  and  never  expressed  such 
desire  as  provided  by  the  policy  up  to 
the  time  the  case  was  decided,  the  par- 
ties must  be  deemed  to  have  waived  the 
right  to  demand  an  arbitration. 

A  number  of  cases  involving  provi- 
sions of  the  kind  just  mentioned,  L  e.. 
for  arbitration  at  the  written  request  of 
eiAer  party,  and  in  addition  also  giving 
the  insurer  the  right  to  take  the  property 
at  its  appraised  value,  have  considered 
the  question  of  the  timeliness  of  de- 
mands for  arbitration. 

In  these  cases  the  view  is  generally 
adopted  that  a  demand  for  arbitration 
must  be  made  by  the  parties  within  a 
reasonable  time. 

Thus  in  Dun  v.  Germania  F.  Ins.  Co. 
(1891)  10  Ohio  S.  &  C.  P.  Dec.  667, 
where  the  policy  provided  that  in  case  of 
differences  as  to  the  amount  of  loss  the 
matter  should  at  the  written  request  of 
either  party  be  submitted  to  appraisers, 
and  reserved  to  the  company  the  right  to 
repair,  rebuild,  or  take  the  whole,  or  any 

L.K.A.1917A. 


part,  of  the  articles  at  their  appraised 
value,  it  was  held  that  the  right  to  an 
appraisal  must  be  exercised  within  a 
reasonable  time  after  the  right  to  de- 
mand it  arose;  that  neither  party  could 
be  required  to  await  indefinitely  the 
pleasure  of  the  other  in  making  a  de- 
mand; that  the  insured  could  not  be  re- 
quired to  wait  unnecessarily  and  hold 
the  property  in  the  condition  it  was 
left  by  the  fire,  thereby  causing  him  seri- 
ous expense  and  loss;  and  that  a  written 
demand  by  the  insurer,  made  about  four 
months  after  a  loss,  was  not  sufficient  to 
entitle  it  to  an  appraisement. 

And  under  a  policy  containing  like 
provisions,  and  also  making  arbitration 
precedent  to  suit,  a  demand  for  apprais- 
al by  the  insured  four  years  after  a  loss, 
and  after  he  has  sold  and  scattered  the 
property,  is  invalid.  Hamilton  v.  Royal 
Ins.  Co.  (1893)  4  Ohio  S.  &  C.  P.  Dec. 
437. 

And  in  Morley  v.  Liverpool  &  L.  &  Q. 
Ins.  Co.  (1891)  85  Mich.  210,  48  N.  W. 
602,  where  the  policy  contained  provi- 
sions like  those  in  the  preceding  case, 
and  it  appeared  that  the  parties  had  en- 
tered into,  an  agreement  for  arbitration, 
but  that  the  insured  had  revoked  the 
agreement  and  by  such  action  lost  his 
rig^t  to  sue  on  the  policy,  it  was  held 
that  this  right  could  only  be  regained  by 
a  reasonable  offer  to  submit  to  arbitra- 
tion, and  that  an  offer  made  by  him 
about  five  months  after  the  revocation 
and  after  he  had  disposed  of  the  goods 
was  too  late. 

But  under  provisions  the  same  as 
those  involved  in  the  two  preceding 
cases,  separate  demands  for  appraisal 
according  to  the  terms  of  the  policy  by 
the  several  insurers  interested  in  a  loss 
are  not  unreasonably  delayed,  where 
they  are  made  less  than  a  month  after 
the  fire,  and  about  a  week  after  the  ter- 
mination of  joint  correspondence  by  the 
insurers  with  the  insured,  in  which  the 
insurers  sought  to  impose  conditions  for 
appraisal  other  than  those  contained  in 
the  policies.  Hamilton  v.  Liverpool  & 
L.  &  G.  Ins.  Co.  (1889)  136  U.  S. 
242,  34  L.  ed.  419, 10  Sup.  Ct.  Rep.  945; 
Hamilton  v.  Royal  Ins.  Co.  (1803)  4 
Ohio  S.  &  C.  P.  Dec.  437;  Hamilton  v. 
Fireman's  Ins.  Co.  (1896)  4  Ohio  S.  ^  C. 
P.  Dec.  407. 

See  also  Mclntyre  v.  National  Ins.  Co. 
(1880)  5  Ont.  App.  Rep.  580,  and  Case 
V.  Manufacturers'  F.  &  M.  Ins.  Co. 
(1889)  82  OaL  263,  21  Pac.  843,  where 
the  policies  provided  for  arbitration  at 
the  written  request  of  either  party. 

Some  cases  involving  the  question  of 
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the  time  within  which  appraisal  must  be 
demanded  have  arisen  under  policies 
which  merely  provided  that  in  ca.se  of 
disagreement  as  to  the  amount  of  loss 
the  question  should  be  submitted  to  arbi- 
tration, and  that  the  award  should  be  a 
condition  precedent  to  an  action  on  the 
policy. 

Thus,  in  Johnson  v.  PhcBuix  Ins.  Co. 
(1896)  69  Mo.  App.  226,  where  the  policy 
provided  that  in  case  of  disagreement  as 
to  the  amount  of  loss  it  should  be  settled 
by  arbitrators,  and  that  no  action  should 
be  brought  on  the  policy  until  sixty  days 
after  proofs  of  loss,  examinations,  and 
award  of  arbitrators,  it  was  held  that  the 
insured's  request  to  arbitrate  was  not  de- 
layed beyond  a  reasonable  time,  although 
it  was  not  made  until  about  ten  months 
after  the  loss  occurred,  there  being  noth- 
ing to  show  that  the  insurer  was  preju- 
diced by  the  delay. 

In  Smith  v.  California  Ins.  Co.  (1895) 
87  Me.  190,  32  Atl.  872,  where  the  policy 
provided,   "In   case  of  loss  under   this 
policy  and  a  failure  of  the  parties  to 
agree  as  to  the  amount  of  loss,  it  is  mu- 
tually agreed  that  the  amount  of  such 
loss  shall  be  referred  to  three  disinter- 
ested men,  the  company  and  the  insured 
each  choosing  one  out  of  three  persons  to 
be  named  by  the  other,  and  the  third  to 
be  selected  by  the  two  so  chosen,  the 
award  in  writing  of  a  majority  of  the 
referees  to  be  conclusive  and  final  as  to 
the  amount  of  loss  or  damage;  and  such 
reference,  unless  waived  by  the  parties, 
shall  be  a  condition  precedent  to  any 
right  of  action  in  law  or  equity  to  recover 
for  such  loss,''  it  was  held  that  the  in- 
surers' failure  for  nine  months  to  de- 
mand a  settlement  under  the  arbitration 
clause  could  not  be  construed,  as  a  mat- 
ter of  law,  as  a  waiver  of  their  rights  to 
arbitration,  and  the  question  of  waiver 
was   held   to   have  been   properly   sub- 
mitted  to   the  jury.     The   court^  said: 
"It  was  as  much  the  duty  of  one  party 
as  of  the  other  to  initiate  the  proceeding, 
unless  it  may  have  possibly  been  more 
the  duty  of*  the  plaintiff  as  the  affirma- 
tive party.     The  company  might  be  led 
to  suppose  that  the  insured  would  not 
press  his  claim  in  the  face  of  accusation 
of  fraud  alleged  against  him,  and  es- 
pecially  if,   as  is   stated,   the   plaintiff 
commenced  an  action  on  the  policy  in 
Massachusetts  court  immediately  after 
proof  of  loss,   and   shortly  afterwards 
abandoned    it.      The    plaintiff    himself 
took  no  step  indicating  waiver  by  him, 
until  the  bringing  of  his  action,  nine 
months  later  than  the  notice  by  the  de- 
fendants insisting  upon  an  arbitration." 
L.R.A.1917A. 


And  in  Lamson  ConsoL  Store  Service 
Co.  V.  Prudential  F.  Ins.  Co.  (1898)  171 
Mass.  433,  50  N.  £.  943,  where  the  policy 
contained  provisions  like  those  in  the 
preceding  case,  it  was  held  that  the 
question  of  waiver  by  the  insurer  of  its 
right  to  arbitration  should  have  been 
submitted  to  the  jury,  where  there  was 
evidence  of  certain  correspondence  and 
interviews  between  the  parties  extend- 
ing over  about  a  year,  which  indicated 
that  the  insurer  was  investigating  the 
amount  of  the  loss  and  that  it  had  no 
intention  to  admit  its  liability,  and 
which  did  not  suggest  that  the  loss 
should  be  submitted  to  arbitration. 

The  policy  in  Tilley  v.  Connecticut  F. 
Ins.  Co.  (1890)  86  Va.  811,  11  S.  E.  120, 
provided  that  no  suit  should  be  sustain- 
able until  after  an  award  had  been  ob- 
tained, and  also  provided  that  unless 
suit  should  be  brought  within  a  year 
the  right  of  recovery  under  the  policy 
should  be  barred.  It  was  held  that  the 
insurer,  by  making  no  demand  for  an 
award  until  the  year  had  nearly  elapsed, 
waived  the  provision  for  an  award,  the 
court  stating  that  it  would  be  an  unrea- 
sonable construction  of  the  policy  to 
consider  that  the  award  might  be  asked 
for  just  before  the  expiration  of  the 
year  and  thus  defeat  all  recovery. 

And  in  Davis  v.  Imperial  Ins.  Co. 
(1896)  16  Wash.  241,  47  Pac.  439,  where 
one  appraisal  was  had  which  was  not  in 
conformity  with  the  provisions  of  the 
policy  and  was  invalid,  and  the  insurer 
failed  to  demand  a  new  appraisal  until 
nearly  a  year  after  the  fire  and  until  aft- 
er the  commencement  of  suit  upon  the 
policy,  this  delay  was  held  to  constitute 
a  waiver  of  the  conditions  in  respect  to 
arbitration  and  award,  the  exact  phrase- 
ology of  which  does  not  appear. 

Neither  do  the  exact  provisions  of  the 
policy  appear  in  Stephens  v.  Union 
Assur.  Soc.  (1897)  16  Utah,  22,  67  Am. 
St.  Rep.  595,  50  Pac.  626;  but  in  tliat 
case,  where  the  insurer  denied  liability 
under  the  policy,  but  made  no  demand 
for  an  appraisal  until  after  suit  was 
brought,  which  was  about  five  months 
after  the  loss  occurred,  it  was  h^d  pre- 
cluded from  relying  upon  the  provisions 
requiring  arbitration. 

In  Fidelity  Phenix  Fire  Ins.  Co.  v. 
Abilene  Dry  Goods  Co.  (1913)  —  Tax. 
Civ.  App.  — y  159  S.  W.  173,  provisions 
of  a  tornado  policy  that  the  insured 
should  separate  the  damaged  from  the 
undamaged  goods,  and  should,  as  often 
as  required,  exhibit  to  any  person  desig- 
nated by  the  insurer  all  that  remained  of 
the  property,  were  held  to  mean  no  more 


ANNOTATION— IXSURAXCE--TIMB  TO  DEMAND  APPRAISAL. 


1093 


than  that  the  insured  should  separate 
the  damaged  goods  from  the  undamaged 
and  give  the  insurers  a  reasonable  op- 
portunity to  examine  the  stoek;  and 
where  the  insured  endeavored  for  ten 
days  after  a  loss  occurred  to  have  the  in- 
surers' adjusters  inspect  the  property, 
but  they  refused  to  do  so,  and  the  in- 
sured at  the  end  of  that  time  placed  the 
damaged  goods  back  among  those  that 
were  not  damaged  and  began  a  sale  of 
the  stock,  after  which  the  insurers  de- 
nianded  that  the  insured  reseparate  the 
goods,  take  an  inventory,  and  exhibit 
them  to  the  adjusters,  it  was  held  that 
a  reasonable  opportunity  had  been  given 


for  inspection  and  that  the  insured  had 
done  all  that  was  required  under  the  pro- 
visions of  the  policy. 

And  in  Phopnix  Assur.  Co.  v.  Stenson 
(1904)  34  Tex.  Civ.  App.  471,  79  S.  W. 
866,  where  the  provisions  were  the  same 
as  those  in  the  preceding  case,  they  were 
held  to  have  been  waived  by  the  insurer 
where,  in  the  absence  of  a  showing  of 
unusual  condition,  the  insured  kept  the 
damaged  property  for  inspection  for 
three  days,  when  he  turned  it  over  to 
his  creditors,  and  the  insurers  made  no 
attempt  to  inspect  the  property  during 
the  three  days,  but  remained  silent  dur- 
ing that  time.  J.  T.  W. 


WASHINGTON  SUPRE^IE  COURT. 
(Department  No.  2.) 

MARY  RIDPATH  ANKENY,  Exrx.,  etc.,  of 
\Y.  M.  Ridpath,  Deceased,  Appt., 

V. 

CITY  OF  SPOKANE,  Respt. 

(92  Wash.  549,  159  Pac.  806.) 

Public  improvoineiit  ^  street  lighting  — 
special  assessment. 

1.  The  funiiehing  of  electrical  energy  for 
Btrect  lighting  purposes  for  a  limited  term 
IB  a  local  improvement  within  the  meaning 
of  a  constitutional  provision  permittin.!):  tlie 
making  of  such  improvements  by  special 
taxation  of  property  benefited. 

For  other  cases,  see  Public  Improvements, 
in.  5,  in  Dig.  1-52  N.  fi. 

Same  ^  ornament  ^  elTect  on  assess- 
ment. 

2.  The  inclusion  in  a  street  lighting  sys- 
tem of  ornamental  features  does  not  pre- 
vent the  assessment  of  the  added  cost  there- 
by caused  upon  the  property  benefited  if 
ordinary  construction  is  not  so  far  departed 
from  as  to  warrant  the  court  in  saying 
that  the  municipality  exceeded  its  legitimate 
powers. 

For  other  cases,  see  Public  Improvemenia, 
III.  6,  in  Dig.  1-52  N.  8. 

(August  21,  1916.) 

APPEAL  by  protest  ant  from  a  judgment 
of  the  Superior  Court  for  Spokane 
County  overruling  her  objections  to,  and 
confirming  an  assessment  roll,  in  a  proceed- 
ing for  a  local  improvement.    Affirmed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  D.  W.  Henley  and  J.  M, 
GeragJityt  for  appellant: 

The  furnishing  of  electrical  energy  for 
street  lighting  purposes  is  not  a  local  im- 

Note.  —  For  street  lighting  as  a  local  im- 
provement assessable  against  property  Ijerte- 
flted,    see   annotation    following    this    case, 
post,  1098. 
L.R.A.1917A. 


provement  witliin  the  meaning  of  that  term 
as  used  in  the  Constitutions  and  statutes  of 
the  various  states. 

22  Cyc.  5,  6;  Vaiighan  v.  Cravens,  1 
Head,  108,  73  Am.  Dec.  163;  Abbott,  Mun. 
Corp.  pp.  702-803;  ^FcAllister  v.  Tacoma,  9 
Wash.  272,  37  Pac.  447,  658;  Y'oung  v.  Ta- 
coma, 31  Wash.  153,  71  Pac.  742;  Alexander 
v.  Tacofha,  35  Wash.  366,  77  Pac.  686;  Aus- 
tin V.  Seattle,  2  Wasli.  670,  27  Pac.  557 ;  Re 
Westlake  Ave.  40  Wash.  144,  82  Pac.  279; 
Re  3d,  4th,  &  5th  Avenues,  40  Wash.  109, 
04  Pac.  1075,  95  Pac.  862 ;  Chicago  v.  Blair, 
149  111.  310,  24  L.R.A.  412,  36  N.  E.  829; 
Crane  v.  West  Chicago  Park,  153  111.  348, 
26  L.R.A.  311,  38  N.  K.  943;  White  v. 
People,  94  111.  604;  New  Vork  L.  Ins.  Co. 
V.  Prest,  71  Fed.  815;  Wright  v.  Cliicago, 
20  111.  252;  Chicago  v.  Law,  144  IlL  569,  33 
X.  E.  855;  Blooniington  v.  I^tham,  142  111. 
462,  18  L.R.A.  487,  32  N.  E.  500;  Ewart  v. 
Western  Springs,  180  111.  318,  54  X.  E.  479. 

Messrs.  11.  M.  Stephens,  Ernest  E. 
Sargeant,  Dale  D.  Drain,  and  A.  H. 
Kcnyon,  for  respondent: 

Defendant  had  the  power  to  levy  special 
assessments  to  pay  for  street  lighting. 

Windsor  v.  Des  Moines,  110  Iowa,  175,  80 
Am.  St.  Rep.  280,  81  N.  W.  476;  Jonas  v. 
Cincinnati,  18  Ohio,  318. 

The  improvement  was  local  in  character. 

Smith  V.  Seattle,  2o  Wash.  300,  65  Pac. 
012;  Vreeland  v.  Tacoma,  48  Wash.  625,  94 
Pac.  192;  State  ex  rel.  Stateler  v.  Reis,  38 
Minn.  371,  38  N.  W.  97;  Crane  v.  Siloam 
Springs^  67  Ark.  80,  55  S.  W.  9.55;  Fisher  v. 
Chicago,  213  111.  268,  72  X.  E.  880;  Ewart  v. 
Western  Springs,  180  111.  318,  54  N.  E.  478; 
Merchants  Loan  &  T.  Co.  v.  Chicago,  264 
IH.  76,  105  N.  E.  726. 

The  action  of  the  city  oouncil  in  determin- 
ing that  property  has  been  benefited  by  an 
improvement  will  not  be  reviewed  by  the 
courts  in  the  absence  of  any  showing  of 
frand  or  arbitrary  action. 
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Powell  V.  Walla  Walla,  64  Wash.  582,  117 
Pac.  389;  Great  Northern  R.  Co.  v.  Seattle, 
73  Wash.  576,  132  Pac.  234;  Spokane  v. 
Fonnell,  75  Wash.  417,  135  Pac.  211. 

Fullerton,  J.,  delivered  the  opinion  of 
the  court: 

Section  6  of  chapter  98  of  the  Laws  of 
1911,  relating  to  local  improvements  in 
cities  and  towns,  as  amended  by  chap.  131 
of  the  Laws  of  1913  (omitting  parts  not 
essential  to  the  queations  in  controversy 
here),  reads  as  follows: 

*'Sec.  6.  Whenever  the  public  interest  or 
convenience  may  require,  the  council  or 
other  legislative  authority  of  any  such  city 
or  town,  is  hereby  authorized  to  order  the 
whole  or  any  part  of  the  streets  .  .  . 
within  .  .  .  such  city  or  town  to  be 
.  .  .  improved,  and  to  order  .  .  . 
street  lighting  systems,  together  with  the 
costs  and  expense  of  furnishing  electrical 
energy  to  said  street  lighting  systems,  .  .  . 
to  be  constructed,  .  .  .  therein,  .  .  . 
and  to  levy  and  collect  special  assessments 
to  pay  the  whole  or  any  part  of  the  cost  and 

expense  of  any  such  improvement 

Any  local  improvement  payable,  in  whole  or 
in  part,  by  special  assessments,  which  shall 
include  a  charge  for  the  cost  and  expense  of 
furnishing  electrical  energy  to  any  system  of 
fitreet  lighting  shall  be  initiated  only  upon 
petition  signed  by  the  owners  of  two  tliirds 
of  tlie  lineal  frontage  upon  the  improve- 
ment to  be  made  and  two  thirds  of  the  area 
within  the  limits  of  the  proposed  improve- 
ment district." 

Acting  under  and  in  pursuance  of  this 
section  of  the  statute,  and  in  pursuance  of 
a  petition  of  the  requisite  number  of  prop- 
erty owners,  the  legislative  authority  of  the 
city  of  Spokane  passed  an  ordinance  order- 
ing the  improvement  of  a  part  of  the  First 
avenue  in  that  city,  "by  installing,  operat- 
ing, and  maintaining  for  a   period   of  ten 

years     after     installation,     an     ornamental 

• 

street  lighting  system  therein,"  according  to 
specifications  adopted  by  the  ordinance. 
The  ordinance  provided  that  the  cost  of  in- 
stalling, operating,  and  maintaining  the 
system  for  the  time  specified,  including  all 
the  necessary  and  incidental  expenses, 
should  be  borne  by  and  assessed  against  the 
property  included  within  the  district  there- 
in created,  except  25  per  centum  of  the  cost, 
which  it  was  provided  should  be  borne  by 
the  city  from  its  general  fund.  Subsequent- 
ly a  contract  was  let  for  tlie  construction 
and  maintenance  of  the  system.  The  con- 
tract price  was  for  a  lump  sum  of  $66,429, 
payable  in  ten  equal  annual  instalments 
without  interest,  save  on  deferred  payments. 
While  the  contract  covered  three  distinct 
and  several  items,  namely,  the  construction 
L.n.A.191-A. 


of  the  lighting  plant  proper,  the  mainte- 
nance of  til'  plant  for  a  period  of  10  years, 
and  the  supplying  of  it  with  electrical 
energy  for  the  same  period,  the  cost  of  the 
individual  items  is  not  set  forth  therein. 
Their  relative  proportions  to  the  whole  can 
be  gathered,  however,  from  the  preliminary 
estimates  of  the  city  engineer.  That  officer 
estimated  the  total  cost  of  the  three  itemK 
mentioned  at  $63,624,  allowing  for  the  first 
item  $17,600,  for  the  second  $10,824,  and 
for  the  third  $35,200;  thus  showing  that 
the  cost  of  furnishing  the  electrical  energy 
for  the  10-year  periods  exceeds  the  cost  of 
the  plant  plus  the  cost  of  its  maintenance 
for  a  like  period. 

One  W.  M.  Ridpath  owned  property  situ- 
ated in  the  improvement  district,  and  on 
the  initiation  of  the  improvement  proceed- 
ings tiled  a  protest  against  the  same.  Be- 
tween the  initiation  of  the  proceedings  and 
the  return  of  the  assessment  roll  Ridpath 
died,  and  his  widow,  the  appellant  in  the 
present  proceeding,  was  appointed  adminis- 
tratrix of  his  estate.  As  such  administra- 
trix she  filed  objections  to  the  assessment 
roll,  which  were  disallowed  by  the  city,  and 
the  roll  confirmed.  She  appealed  therefrom 
to  the  superior  court  of  Spokane  county, 
when  again  her  objections  were  overruled, 
and  a  judgment  entered  confirming  the  roll 
in  all  respects.  From  the  last-mentioned 
judgment  slie  appeals  to  this  court. 

The  appellant  makes  no  question  as  to 
the  regularity  of  the  proceedings,  nor  does 
she  question  the  sufficiency  of  the  statutory 
grant  of  authority  to  the  city  to  create  the 
improvement,  apart  from  the  constitutional 
power  in  the  legislature  to  make  tlie  grant. 
Her  principal  contention  is  that  the  statute 
itself  is  unconstitutional,  because  not  with- 
in the  grant  of  power  conferred  by  §  9  of 
art.  7  of  tlie  Constitution,  which  provides 
that  **the  legislature  may  vest  the  corporate 
Authorities  of  cities,  towns,  and  villages 
with  power  to  make  local  improvements  by 
special  assessment,  or  by  special  taxation 
of  property  benefited;"  the  precise  conten- 
tion being  that  the  furnishing  of  electrical 
energy  for  street  lighting  purposes  is  not  a 
"local  improvement,"  within  the  meaning  of 
that  term  as  used  in  the  Constitution.  Cer- 
tain minor  contentions  will  be  stated  later. 

All  of  the  authorities  agree  that  a  local 
improvement,  to  be  chargeable  upon  private 
property  as  such,  must  possess  at  least  two 
essential  elements :  ( 1 )  The  improvement 
must  be  of  a  public  nature,  as  contradis- 
tinguished from  one  purely  private,  that  is, 
it  must  be  an  improvement  of  such  a  nature 
as  the  municipality  would  be  justified  in 
constructing  and  maintaining  by  general 
taxation;  and  (2)  it  must  confer  a  special 
'  benefit  on  the  property  sought  to  be  special- 
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ly  charged  with  its  creation  and  mainte- 
nance, over  and  above  that  conferred  gener- 
ally upon  property  within  the  municipality. 
To  tliese  some  of  the  courts  have  added  a 
third  element,  namely,  that  of  permanency, 
denying  the  power  of  local  assessment  in 
those  instances  where  the  improvement  is 
of  an  evanescent  nature  or  type.  It  is  on 
this  principle  the  appellant  bases  her  con- 
tention that  the  statute  authorizing  a  local 
assessment  for  the  cost  of  furnishing  elec- 
trical energy  to  a  street  lighting  plant  is 
unconstitutional.  She  argues  that  the 
phrase  "local  improvement''  necessarily  pre- 
supposes permanent  physical  addition  to  the 
streets,  and  that  electrical  energy  is  not 
a  permanent  physical  addition,  but  is  of 
an  evanescent  nature,  vanishing  as  soon  as 
the  *meclianical  operation  which  creates  it 
ceases. 

The  idea  that  permanency  of  the  improve- 
ment is  an  essential  to  the  charging  of  the 
expense  thereof  as  a  local  improvement  to 
property  benefited  is  peculiarly  the  doctrine 
of  the  courts  of  Illinois.  A  case  frequently 
cited  is  Chicago  v.  Blair,  149  111.  310,  24 
L.R.A.  412,  36  N.  E.  829,  where  it  was  held 
that  the  sprinkling  of  streets  is  not  a  local 
improvement,  subject  to  be  made  a  charge 
upon  abutting  or  adjacent  property.  The 
power  to  sprinkle  the  street  at  the  expense 
of  the  general  taxpayer  was  not  denied,  but 
it  was  held  that  such  work  was  not  of  a 
character  that  the  cost  of  the  same  could  be 
charged  to  the  abutting  propeHy  as  a  local 
improvement.  In  the  course  of  the  opinion 
it  was  said:  "A  local  improvement  within 
the  meaning  of  the  statute  is  a  public  im- 
provement which,  by  reason  of  its  being  con- 
fined to  a  locality,  enhances  the  value  of 
adjacent  property,  as  distinguished  from 
benefits  difTused  by  it  throughout  the  mu- 
nicipality. The  only  basis  upon  which  either 
special  assessment  or  special  taxation  can 
be  sustained  is  that  from  tlie  proposed  local 
improvement  the  property  subjected  to  the 
tax  or  assessment  will  be  enhanced  in  value 
to  the  extent  of  the  burthen  imposed.  .  .  . 
If,  therefore,  from  an  inspection  of  the  ordi- 
nance authorizing  the  making  of  the  im- 
provement, it  appears  from  the  nature  of 
the  work  proposed  that  the  market  value  of 
abutting  or  adjacent  property  would  not  be 
increased  tiiereby,  as  a  matter  of  law  it 
would  not  be  a  local  improvement  within 
the  meaning  of  the  statute,  and  no  declara- 
tion of  the  corporate  authorities  could  make 
it  so.  .  .  .  But  the  term  'local  improve- 
ment,' prior  to  the  adoption  of  the  Constitu- 
tion and  passage  of  the  act  in  question,  had, 
by  common  usage,  a  well-defined  meaning, 
and  it  will  be  presumed  to  have  been  era- 
ployed  in  the  sense  thus  attributed  to  it. 
It  was  understood,  as  applied  to  a  street. 
L.R.A.1917A. 


as  signifying  the  improvement  of  the  street, 
as  such,  and  for  the  purposes  for  which  it 
was  designed,  made  in  a  particular  local- 
ity, by  reason  of  which  the  real  property 
abutting  or  adjacent  was  specially  bene- 
fited in  its  market  value.  .  .  .  Further 
citation  will  be  unnecessary.  Used  as  it 
is,  in  connection  with  special  assessments, 
which  are  necessarily  based  upon  the  idea 
of  equivalent  benefits  to  the  property  own- 
er, the  idea  of  permanency  in  the  improve- 
ment is  necessarily  involved;  that  is,  the 
benefit  must  flow  from  the  actual  or  pre- 
sumptive betterment  of  the  street,  and 
must  be  of  such  character  as  to  enhance  the 
market  value  of  the  property.  ...  It 
cannot,  we  think,  in  any  just  sense  be  said 
that  street  sprinkling  is  an  improvement, 
within  the  contemplation  of  art.  9  of  the 
Cities  and  Villages  Act.  In  the  nature  of 
things,  the  sprinkling  is  only  useful  while 
the  work  is  continued.  In  a  few  hours  the 
beneficial  effects  are  gone,  and  the  property 
is  worth  no  more  than  before  the  street  was 
sprinkled." 

The  same  principle  was  announced  in 
Kansas  City  v.  O'Connor,  82  Mo.  App.  655; 
in  New  York  L.  Ins.  Co.  v.  Prest  (C.  C.) 
71  Fed.  815;  and  in  Stevens  v.  Port  Huron, 
149  Mich.  536,  113  N.  W.  291,  12  Ann.  Cas. 
603,  likewise  street  sprinkling  cases. 

In  State  ex  rel.  Stateler  v.  Reis,  38  Minn. 
371,  38  N.  W.  97,  also  a  street  sprinkling 
case,  a  different  view  of  the  question  was 
taken.  In  the  opinion  is  the  following: 
"The  relator's  main  contention,  however,  is 
that  street  sprinkling  is  not  an  'improve- 
ment,' within  the  meaning  of  this  section 
of  the  Constitution,  because  it  lacks  the 
element  of  permanence;  that  its  results  are 
transient;  that  to  constitute  an  improve- 
ment, there  must  be  some  work  or  structure, 
such  as  a  pavement,  sidewalk,  or  the  like, 
that  will  remain  after  the  labor  is  per- 
formed, and  permanently  enhance  the  value 
of  the  property.  But  if  permanence  or  du- 
rability is  to  be  the  test,  how  long  must 
the  beneficial  results  last  in  order  to  con- 
stitute an  improvement?  It  certainly  will 
not  be  claimed  that  the  work  must  be  eter- 
nal in  duration,  or  imperishable  in  charac- 
ter. We  are  unable  to  see  any  difference 
in  principle  between  the  work  of  street 
sprinkling,  the  results  of  which,  unless  re- 
peated, last  but  a  day,  and  the  construction 
of  a  block  pavement  or  wooden  sidewalk, 
which  wears  out  or  decays,  and  has  to  be  re- 
built, every  few  years.  When  a  pavement  or 
sidewalk  has  worn  out,  the  future  value  of 
the  propei*ty  is  not  enhanced  by  it,  any  more 
than  it  is  by  street  sprinkling  when  that 
ceases.  Neither  do  we  see  that  it  makes 
any  difference  whether  the  substance  applied 
to  the  surface  of  the  street  is  wood,  which 
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has  to  be  renewed  every  few  years,  or  water, 
which  has  to  be  applied  daily.  Each  benetits 
the  adjacent  property  as  long  as  it  lasts, 
and  no  longer.  It  is  not  the  agency  used, 
or  its  comparative  durability,  but  the  result 
accomplished,  which  must  determine  wheth- 
er a  work  is  an  improvement  in  the  sense  in 
which  that  word  is  here  "used.  The  only  es- 
i^ential  elements  of  a  *local  improvement' 
are  those  which  the  term  itself  implies,  viz., 
that  it  shall  benefit  the  property  on  which 
the  cost  is  assessed  in  a  manner  local  in  its 
nature,  and  not  enjoyed  by  property  gener- 
ally in  the  city.  If  it  does  this, — rendering 
the  propertj'  more  attractive  and  comforta- 
ble, and  hence  more  valuable  for  use, — then 
it  is  an  improvement.  That  the  regular 
and  systematic  sprinkling  of  a  street  has 
this  effect  upon  the  property  fronting  on  it 
is  a  matter  of  common  knowledge.  This 
construction  is  fully  warranted  by  the  defi- 
nitions of  the  word  'improvement*  given  by 
lexicographers.  It  has  been  defined  as  'that 
by  which  the  value  of  anything  is  increased, 
its  excellence  enhanced,  or  the  like/  or  'an 
amelioration  of  the  condition  of  property 
affected  by  the  expenditure  of  labor  or 
money,  for  the  purpose  of  rendering  it  use- 
ful for  other  purposes  than  those  for  which 
it  was  originally  used,  or  more  useful  for 
the  same  purposes.' " 

The  view  taken  by  the  Minnesota  case  was 
followed  in  Sears  v.  Boston,  173  Mass.  71, 
43  L.R.A.  834,  53  N.  E.  138.  In  that  case 
it  was  said:  "It  is  a  grave  question  wheth- 
er the  benefit  that  comes  to  abutting  prop- 
erty from  the  watering  of  the  street  in  front 
of  it  is  such  an  improvement  to  the  proper- 
ty that  it  can  be  made  the  subject  of  an 
assessment  upon  it.  There  must  be  a  real, 
substantial  enhancement  of  value  growing 
out  of  a  public  work  to  warrant  an  assess- 
ment of  special  taxes  upon  particular  es- 
tates on  account  of  it.  The  watering  of 
streets  produces  only  transitory  effects,  and 
makes  no  permanent  change  in  the  condition 
of  the  property.  It  greatly  promotes  the 
health  and  comfort  of  the  peoj)le  generally, 
who  use  the  streets  from  time  to  time,  but 
its  greatest  benefit  is  to  the  abutting;  estates 
as  places  for  residence  or  the  transaction 
of  business.  Indeed,  so  much  more  import- 
ant to  the  occupants  than  to  the  general 
public  have  been  the  benefits  from  watering 
streets  that  until  lately  the  expense  of  the 
w^ork  in  this  commonwealth  has  usually 
been  borne  by  the  abutters,  who  have  pro- 
cured the  watering  to  be  done  by  private 
contractors.  If  a  special  benefit,  accruing 
from  day  to  day,  which  very  materially  in- 
creases the  rental  value  of  real  estate  bv 
reason  of  the  proximity  of  the  property  to 
the  place  where  the  beneficial  work  is  done, 
can  be  treated  as  an  improvement  within  the 
L.R.A.1917A. 


I  reason  of  the  rule  which  permits  spoeial  as- 

.  sessments,   then   such   assessments   may  be 

'  made  to  pay  the  expense  of  watering  streets. 

I  With  some  hesitation,  we  hold  that  there  is 

an  improvement  of  private  property,  when 

this  work  is  done  by  a  city  regularly  from 

day  to  day,  which  may  warrant  an  asse^^s- 

ment  upon  the  abutters." 

But  whatever  doubts  may  then  have  exist- 
ed in  the  mind  of  the  court,  the  principle 
has  become  settled  law  in  Massachusetts. 
Sears  v.  Street  Comrs.  173  Mass.  350,  53 
N.  E.  876;  Phillips  Academy  v.  Andover, 
175  Mass.  118,  48  L.R.A.  550,*55  N.  E.  841; 
Stark  V.  Boston,  ISO  Mass.  293,  62  N.  E. 
375;  Hodgdon  v.  Haverhill,  193  Mass.  327, 
79  N.  E.  818.  To  the  same  effect  is  Roswell 
V.  Bateman,  20  X.  M.  77,  L.R.A.— ,  — ,  140 
Pac.  950,  although  the  court  does  not 
specially  discuss  the  idea  of  permanency  of 
the  improvement  as  affecting  the  power. 

In  Reinken  v.  Fuehring,  130  Ind.  382,  15 
L.R.A.  624,  30  Am.  St.  Rep.  247,  30  N.  E. 
414,  it  was  held  that  the  cost  of  sweeping 
the  streets  could  be  made  a  charge  on  the 
abutting  property  as  a  local  improvement 
In  the  opinion  it  is  said:  "It  is  matter  oi 
common  observation,  of  which  we  must  take 
notice,  that  property  located  upon  well-im- 
proved streets,  kept  clean,  is  more  desirable 
than  property  on  unimproved  streets,  where 
mud  and  filth  are  permitted  to  accumulate 
and  obstruct  their  use.  It  is  safe  to  assert, 
we  think,  tliat  keeping  a  street  clean  adds  to 
the  rental,  if  not  to  the  permanent,  valnt* 
of  property  located  thereon;  and  for  thin 
reason,  among  others,  the  abutting  property 
owner  has  a  special  interest  in  such  cleaning; 
not  enjoyed  by  the  general  eomnniniix. 
For  the  reason  that  the  public  in  general 
has  an  interest  in  keeping  the  streets  frev* 
from  filth,  the  city  may,  in  exercising  the 
police  power  conferred  upon  it  by  the  state, 
order  them  swept ;  and  for  the  further  rea- 
son that  the  abutting  property  owner 
derives  a  benefit  from  such  sweeping  not  en- 
joyed by  the  general  public,  he  may  be  re- 
quired, by  assessments,  to  pay  the  expenses 
incident  to  such  sweeping.  It  follows  from 
what  we  have  said  that  the  assessments 
provided  for  by  the  act  under  consideration 
do  not  amount  to  a  taking  of  private  prop- 
erty without  compensation  and  without  duft 
process  of  law.  Assessments  of  the  kind 
we  are  now  considering  are  made  upon  the 
principle  that  the  person  assessed  is  benefit- 
ed in  the  increased  value  of  his  property, 
either  rental  or  permanent,  over  and  above 
the  benefits  received  by  the  public,  in  a  sum 
equal  to  the  amount  he  is  required  to  pay. 
It  is  upon  this  theory  alone  that  they  can 
be  sustained." 

In  none  of  our  own  cases  have  we  been 
called  upon  to  meet  the  question.    The  near- 
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est  approach  to  it,  perhaps,  is  the  case  of 
Northern  P.  R.  Co.  v.  Adams  County,  78 
Wash.  53,  51  L.R.A.(N.S.)  274,  138^  Pac. 
307,  where  we  held  constitutional  the  stat- 
ute imposing  upon  abutting  property  the 
duty  of  destroying  noxious  weeds  growing 
upon  the  public  highways.  The  case  was 
rested  upon  the  police  power.  This  lan- 
guage, however,  was  used  in  the  opinion: 
*^Their  [the  noxious  weeds]  destruction  is  a 
benefit  principally  to  the  property  owners, 
because,  if  the  property  owners  are  required 
to  destroy  the  noxious  weeds  upon  their 
lands,  and  such  weeds  are  permitted  to  grow 
in  the  highways,  the  destruction  of  the 
weeds  upon  their  lands  is  of  no  practical 
benefit.  It  ib  necessary  th.<it  the  weods  upon 
the  highways  be  destroyed,  as  well  as  those 
upon  the  adjoining  lands.  It  is  reasonable, 
we  think,  that  the  owners  of  lands  may  be 
required  to  de.stroy  noxious  woods  to  the 
center  of  the  highways  abutting  thereon  as 
a  special  benefit  to  their  own  lands.'' 

In  Smith  v.  Seattle,  25  Wash.  300,  65  Pac. 
012,  we  quoted  with  approval  the  definition 
rtf  a  local  improvement  found  in  the  case 
of  State  ex  rel.  Stateler  v.  Reis,  38  Minn. 
371,  38  y.  W.  97.  We  alSo  quoted  with  ap- 
proval from  Cooley  on  Taxation,  to  the  effect 
that  the  maintenance  of  water  mains  "and 
the  supply inj[T  of  water  are  necessarily  a 
<ontittuli|g  expense,  and  for  these  reasons 
the  assessment  of  the  cost  upon  adj^eat 
properly  is  within  the  general  principle  of 
local  ai}8e.Hsment».''  Neither  of  these  cases 
called  for  a  determination  of  the  question 
whether  permanency  is  an  essential  to  a 
local  iraprovrmont,  but  it  is  inferable  from 
the  reasons  given  to  sustain  the  rulings 
made  that  the  court  was  inclined  to  the  doc- 
trine of  the  court  of  ^linnesota  rather  than 
that  of  the  court  of  Illinois. 

All  of  the  cases  where  the  question  has 
been  raised  seem  to  agree  that  the  expense 
of  erecting  the  lamp-posts,  the  conduits  for 
the  wires,  and  the  cost  of  the  wires  and 
lamps  necessary  for  an  electric  street  light- 
ing system  may  be  charged  to  the  property 
benefited  as  a  local  improvement.  No  case 
lias  been  called  to  our  attention,  however, 
where  it  has  been  determined  that  the  elec- 
tric energy  necessary  to  light  the  plant  may 
be  treated  as  a  part  of  the  plant  and  the 
cost  thereof  charged  to  the  property  bene- 
fited as  a  local  improvement. 

Following  the  rule  of  the  courts  which  do 
not  require  permanency  as  an  essential  ele- 
ment of  a  local  improvement,  we  see  no  rea- 
son why  it  may  not  be  so  charged.  It  ia 
from  the  electric  current  that  the  light  is 
derived,  and  it  is  the  light  that  furnishes  the 
entire  benefit  to  the  property.  The  lamp- 
posts, the  conduits,  wires,  and  lamps,  are 
Imt  the  means  of  carrying  the  current  and 
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difTusing  the  li^ht  at  the  proper  places.  Of 
themselves  they  are  of  no  benefit  to  proper- 
ty abutting  upon  the  streets  in  which  they 
are  constructed.  On  the  contrary,  stand- 
in;^  alone,  they  would  be  obstructions  in  the 
streets,  narrowing  and  hindering  Its  use  as 
such,  of  no  possible  benefit  to  the  public  at 
large,  and  rendering  abutting  property  of 
loss,  ratlier  than  of  greater,  value.  No  rule 
of  law  would  justify  their  erection  and 
maintenance  in  a  sirect,  were  thcv  not  the 
necessary  means  to  a  desired  end.  It  is 
difficult  to  understand,  therefore,  why  tlio 
cost  of  this  mechanical  part  of  the  improve- 
ment can  be  charged  to  abutting  property 
specially  benefited  by  the  lighting  of  the 
street,  while  the  cost  of  the  electric  energy, 
without  which  there  can  be  no  completed 
improvement,  cannot  be  so  charged.  We 
think  there  is  no  room  for  such  a  distinc- 
tion, that  the  mechanical  contrivances  and 
the  electrical  energy  are  but  parts  of  a 
complete  whole,  and  that  it  is  the  whole,  and 
not  one  of  the  parts,  that  confers  the  bene- 
fits. As  such,  it  seems  to  us  clear  that  the 
cost  of  the  whole  may  be  charged  as  a  local 
improvement  in  so  far  as  private  property 
is  benefited  thereby. 

But  it  is  said  there  is  a  difference  between 
the  construction  of  a  local  improvement  and 
its  operation,  that  while  the  one  may  be  of 
0dch  a  local  bbnefit  as  t»  justify  a  ktoal  atf- 
seasxnent  for  its  cost,  the  cost  of  operation 
cannot  be  so  charged,  because  that  is  a  gen- 
eral municipal  duty,  rather  than  the  duty 
of  any  particular  locality.  But  we  can  con- 
ceive of  no  reason  for  this  distinction. 
There  are,  of  course,  many  public  improve- 
ments, from  which  private  property  receives 
an  incidental  advantfige,  v.liich  are  held  to 
justify  only  general  taxation.  The  rule  has 
been  especially  applied  to  public  thorough- 
fares which  have  been  improved  at  the  ex- 
pense of  local  property,  and  which  have  by 
use  become  out  of  repair,  it  being  held  that 
the  local  property  could  not  be  charged 
with  the  cost  of  keeping  the  street  in  re- 
pair. But  the  improvement  of  a  street  usu- 
ally causes  an  increase  of  travel  thereon 
by  the  general  public,  and  consequently  an 
increase  of  wear  over  normal  conditions. 
It  is  not  just  that  the  abutting  property 
owners  sliould  be  charged  with  tlie  expensi* 
caused  by  this  increase  of  travel,  and  tlie 
courts  generally  hold  that  the  burden  can- 
not be  placed  on  them.  But  the  situation 
with  reference  to  an  electric  lighting  system 
is  in  no  way  analogous.  Tlie  system  may 
have  a  local  situs,  benefiting  only  that  part 
of  the  citv  wherein  it  is  situated.  It  is  of 
such  a  nature  that  increased  use  of  the 
street  by  the  public  does  not  impair  its  effi- 
ciency, or  add  to  the  cost  if  its  maintenance 
or  operation.     When,  therefore,  the  system 
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does  not  extend  over  the  cily  at  large,  but 
is  confined  to  a  part  of  the  city  only,  it  is 
manifest  that  it  may  be  almost  wholly  of 
local  benefit,  rendering  it  unjust  to  the  gen* 
<ral  taxpayers  of  tlie  city  to  be  eliarged  with 
the  entire  cost  of  its  maintenance  and  oper- 
ation. Such  is  the  situation  here.  This 
plant  is  local  with  relation  to  its  situs. 
While  it  may  benefit  the  city  at  large  in 
some  degree,  its  greatest  benefit  is  to  the 
locality  wherein  it  is  situated,  and  we  see 
no  reason  why  its  cost  of  operation,  as  well 
as  the  cost  of  construction  and  maintenance, 
may  not  be  charged  to  the  local  property  to 
the  extent  of  the  benefits. 

A  further  contention  is  that  the  assess- 
ment is  void  because  the  improvement  con- 
tained features  of  purely  ornamental  nature, 
thus  greatly  increasing  the  cost  of  the  plant 
and  the  consequent  assessments  beyond  the 
necessities  of  the  case.  But  the  character 
of  the  plant  which  may  be  installed  must 
rest  largely  in  the  discretion  of  the  munici- 
pal officers  having  the  authority  to  direct 
its  installation.  It  may  be  that  this  dis- 
cretion could  be  so  far  abused  as  to  require 
the  oourts  to  hold  void  any  attempt  to  levy 
a  local  assessment  to  meet  its  cost,  but  the 
ordinary  remedy  would  be  to  allow  an  as- 
sessment up  to  the  value  of  a  proper  plant. 


In  the  instant  case  we  think  that,'  if  anv 
remedy  could  be  afforded,  it  would  be  the 
latter.  Here,  however,  the  evidence  dot^ 
not  justify  even  this  modification.  The 
nature  of  the  improvement  is  shown  only 
in  the  plans  and  specifications '  for  the 
work.  These  show  a  system  of  undorgrourd 
conduits  carrying  wires  to  the  several  lamp 
posts,  which  arc  of  cast  iron  fastened  to  .i 
concrete  base,  carrying  at  the  top  a  lamp  of 
the  type  known  as  tlie  "inverted,  ornamen- 
tal, luminous  arc  lamp."  llie  scheme  does 
away  with  overhead  wires,  with  their  a<.'- 
companying  wooden  poles  in  common  use. 
The  system  in  its  general  scheme  is  clearly 
within  the  powers  of  the  municipality,  and 
the  posts,  which  are  tlie  only  part  of  the 
plant  designed  for  ornament,  do  not  so  far 
depart  from  ordinary  construction  as  to 
warrant  the  court  in  saying  as  a  matter  of 
law  that  the  proportional  part  of  the  cost 
which  the  city  assessed  to  the  property 
benefited  was  in  excess  of  its  legitimate 
powers. 

The  judgment  below  should  be  afiirmed; 
and  it  is  so  ordered. 

Mount,  3Iain,  Parker,  and  Holoonib, 

JJ.,  concur. 


Annotatioii — Street  lightmg  as  a  local  improvement  asseMable  against 

property  benefited. 


As  to  power  of  municipal  corporation 
to  own  and  operate  electric  light  plants 
see  notes  to  Crawfordsville  v.  Braden, 
14  L.R.A.  268.  and  Posey  v.  North 
Birmingham,  15  L.«,A.(N.S.)  711. 

As  to  the  power  to  make  special  assess- 
ments for  purchase  or  construction  of 
water  plant,  see  note  in  61  L.R.A.  53. 

That  street  lighting  is  a  local  improve- 
ment seems  to  be  settled,  but  as  to  how 
much  and  what  part  of  a  lighting  system 
is  a  local  improvement,  there  appears  to 
be  a  divergence  of  opinion. 

Thus,  it  was  held  in  Ewart  v.  Western 
Springs  (1899)  180  HI.  318,  54  X.  E. 
478,  that  so  much  of  an  electric  light 
system  as  related  to  the  placing,  erec- 
tion, and  construction  of  poles,  electric 
conductors,  and  lamps  was  a  local  im- 
provement, but  that  the  power  house 
and  generator  engine  were  improvements 
of  general  character.  The  decision  in 
this  case  was  based  upon  similar  hold- 
ings in  waterworks  cases,  as  appears 
from  the  following  quotation  from  the 
opinion:  "These  cases  draw  a  distinc- 
tion, so  far  as  the  construction  of  sys- 
tems of  waterworks  are  concerned,  be- 
tween the  standpipe,  pumping  works, 
L.R.A.19I7A. 


and  buildings,  which  are  of  general  util- 
ity, and  the  pipes,  which  convey  the 
water  along  particular  streets.  The 
former  must  be  paid  for  by  general  taxa- 
tion, but  the  latter  are  held  to  be  local 
improvements,  which  may  be  paid  for 
by  special  asses.sment.  If  the  water 
mains  and  hydrants  of  a  system  of 
waterworks  which  extend  along  the 
streets  of  a  city  are  of  local  improve- 
ment, we  see  no  reason  why  the  poles, 
wires,  and  lamps  in  an  electric  light 
system  are  not  also  a  local  imj^rovement. 
So  far  as  the  plant  for  lighting  the 
streets  by  electricity  includes  the  power 
house  and  electric  generator  engine,  the 
latter  may  be  regarded  as  improvements 
of  general  utility,  and  as  not  coming 
within  the  legal  definition  of  local  im- 
provements. But  the  poles,  wires,  and 
lamps  in  an  electric  light  system  are  the 
means  of  furnishing  the  necessary  light 
for  the  protection  of  the  property  of 
the  citizens,  just  as  the  water  mains  and 
hydrant-s  of  a  system  of  waterworks  are 
the  means  of  furnishing  needed  water 
for  fire  protection  and  other  uses  of  the 
citizens.  It  cannot  be  said  that  prop- 
erty upon  a  street  lighted  with  electric 
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ligbt  is  not  more  valuable  than  prop> 
erty  upon  a  street  whei*e  there  is  no 
such  electric  light.  Property  is,  in  fact, 
specially  benefited  by  electric  or  other 
adequate  lighting  along  the  street  on 
which  it  is  situated,  quite  as  much  as 
it  is  benefited  by  water  mains.  It  fol- 
lows that,  if  water  mains  are  local 
improvements,  poles  and  wires  in  an 
electric  light  system  are  also  local  im* 
provements.  The  former  are  conduits 
for  water  the  latter  for  electricity.  So, 
also,  it  must  be  said  that,  if  hydrants 
attached  to  the  water  mains  are  a  local 
improvement,  lamps  attached  to  the 
wires  in  an  electric  lighting  system  are 
local  improvements,  because  the  latter 
are  the  means  of  using  the  electricity, 
as  the  former  are  the  means  of  using 
the  water.  The  test  whether  an  improve- 
ment is  local  or  not  depends  upon  the 
(juestion  whether  or  not  it  specially 
benefits  the  property  assessed.  The  im- 
provement which  consists  in  the  erection 
of  poles,  wires,  and  lamps  in  an  electric 
light  system  is  certainly  as  much  a 
permanent  improvement  as  the  water 
mains  and  hydrants  in  a  system  of 
waterworks." 

And  in  An  ken  Y  v.  Spokane,  ante, 
1093,  the  furnishing  of  electrical  energy 
for  street  lighting  purposes  for  a  limited 
term  was  held  to  be  a  local  improve- 
ment, it  being  held  that  permanency  was 
not  an  essential  element  of  a  local  im- 
provement. It  was  further  held  that  the 
fact  that  the  lamp-posts  were  orna- 
mented did  not  prevent  the  assessment 
of  the  added  cost  thereby  caused  upon 
the  property  benefited,  because  ordinary 
constiiiction  was  not*  so  far  departed 
from  as  to  waiTant  the  court  in  saying 
that  the  municipality  exceeded  its  legiti- 
mate powers.  The  assessments  upheld 
in  this  case  included  the  cost  of  the  con- 
struction and  maintenance  of  the  light- 
ing plant. 

In  Crane  v.  Siloam  Springs  (1899)  67 
Ark.  30,  66  S.  W.  955,  in  which  it  ap- 
peared that  on  the  same  day  a  city 
council  passed  two  ordinances,  one  for 
the  construction  and  maintenance  of 
a  waterworks  system,  the  other  for  the 
erection  and  maintenance  of  electric 
lights,  the  court,  by  reasoning  equally 
applicable  to  the  lighting,  reached  the 
conclusion  that  the  waterworks  was  a 
local  improvement,  although  the  im- 
provement district  embraced  the  entire 
city. 

in  Putnam  v.  Grand  Rapids  (1885)  58 
Mich.  416,  26  N.  W.  330,  holding  that 
a  municipal  contract  with  an  electric 
light  company,  to  have  a  number  of 
L.iJ.A.lfilTA. 


towers  put  up  and  electric  lights  fur- 
nished for  a  term  of  years,  violated  a 
section  of  the  charter  providing  that  it 
should  not  be  lawful  for  the'  common 
council  to  authorize  the  creation  of  any 
liability  in  any  one  year  exceeding  in  the 
aggregate  the  amount  which  by  the 
charter  might  be  raised  by  tax  for  such 
year,  but  that  nothing  contained  in  the 
charter  should  be  construed  to  prohibit 
the  common  council  from  making  assess- 
ments and  levying  and  collecting  taxes 
for  the  purpose  of  local  improvements, 
the  court  said:  ^'This  system  of  towers 
cannot,  in  our  opinion,  be  included  under 
the  head  of  'local  improvements,'  for 
which  there  is  an  enlai^d  power  of  tax- 
ing and  assessing.  We  must  consider 
that  phrase  in  connection  with  the  rest 
of  the  charter.  These  towers  are  only 
means  of  using  the  electric  light,  and 
whatever  might  have  been  the  ease  had 
the  city  set  up  its  own  engines  and  pow- 
er,  these  towers  by  themselves  are  of  no 
use,  unless  furnished  with  light,  and 
are  no  more  local  improvements  than 
lamp-posts  and  other  fixtures." 

The  power  to  assess  upon  the  prop* 
erty  benefited  the  cost  of  local  improve- 
ments is  purely  statutory,  and  the  extent 
of  the  power  is  limited  to  that  expressly 
conferred. 

Thus,  it  was  held  in  Wilt  v.  Bueter 
(1916)  —  Ind.  — ,  111  N.  E.  926,  that  a 
statute  conferring  express  authority  on 
the  board  of  public  works  of  a  city  to 
cause  any  street  to  be  supplied  with 
lamp-posts,  and  to  assess  the  cost  there- 
of against  the  property  benefited,  author- 
ized the  assessment  upon  the  abutting 
property  of  the  cost  of  lamp-posts  only, 
and  not  the  cost  of  extending  the  light- 
ing system  to  such  posts  by  means  of 
conduits  and  cables,  because  no  author- 
ity to  assess  the  cost  of  constructing  and 
installing  any  part  of  the  distributing 
system  of  an  electric  light  plant  could 
be  derived  from  such  statute  without 
resorting  to  inferences  and  implications. 

In  Parker  v.  Wallace  (1913)  80  Misc. 
425,  142  N.  Y.  Supp.  523,  it  was  held 
that  the  provision  of  a  city  charter  em- 
powering the  common  council,  ^4n  its 
discretion,  to  create  and  alter  a  lighting 
district  or  districts  within  such  city  as 
it  may  fix  and  determine,  with  full  pow- 
er to  order  such  construction  and  instal- 
lation of  lighting  or  additional  lighting 
as  it  may  prescribe,  the  cost  of  whidi 
shall  be  fixed,  apportioned,  assessed, 
and  collected  in  the  manner  and  at  the 
time  as  may  be  designated  by  the  com- 
mon council,''  authorized  the  assessment 
of  the  cost  of  a  lighting  system  against 
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the  property  benefited.  It  was  further 
held  that  such  charter  provision  did  not 
violate  a  section  of  the  state  Constitu- 
tion reading:  "It  shall  be  the  duty  of 
the  legislature  to  provide  for  the  organ- 
ization of  cities  and  incorporated  vil- 
lages, and  to  restrict  their  power  of 
taxation,  assessment,  borrowing  money, 
contracting  debts,  and  loaning  their 
credit,  so  as  to  prevent  abuses  in  assess- 
ments and  in  contracting  debt  by  such 
municipal  corporations;"  and  that  the 
omission  in  such  charter  provision  to 
provide  in  detail  the  methods  which 
might  be  adopted  by  the  common  council 
for  the  assessment  and  collection  of 
the  cost  of  the  lighting  district  did  not 
render  it  void  upon  the  ground  that  it 
constituted  the  taking  of  property  with- 
out due  process  of  law. 

In  Jonas  v.  Cincinnati  (1849)  18  Ohio, 
318,  a  suit  to  enjoin  the  collection  of  a 
special  tax  levied  upon  the  complainant's 
property  to  pay  the  expense  of  lighting 
the  street  in  front  of  his  property  with 
gas,  the  point  was  made  by  the  com- 
plainant that  the  lighting  of  the  city 
was  a  general  and  public  utility  and  its 
expense  should  be  defrayed  by  a  tax 
generally  assessed,  and  that  speeial  taxes 


for  that  purpose  Violated  the  Bill  of 
Rights.  The  court  did  not  pass  on  this 
point,  but  there  is  apparently  no  doubt 
that  the  city  had  the  i>ower  to  assess 
the  property  benefited,  as  its  charter 
provided  for  the  levying  of  a  special  tax 
for  lighting  the  city,  on  the  real  estate 
bounding  on  the  section  lighted. 

In  Windsor  v.  Des  Moines  (1900)  110 
Iowa,  175,  80  Am.  St.  Rep.  280,  81  N. 
W.  476,  where  a  contract  for  the  con- 
struction and  maintenance  of  an  elec- 
tric light  plant,  and  the  tax  levied  to 
meet  the  obligations  imposed  thereby, 
were  held  invalid  upon  the  ground  that 
the  constitutional  debt  limit  was  ex- 
ceeded, it  was  stated  that  there  was  no 
statute  authorizing  a  special  assessment 
to  pay  for  the  construction  of  sueh  a 
plant,  and  the  cost  thereof  could  only 
be  paid  out  of  the  general  funds;  and 
it  was  further  stated  that,  granting  that 
the  city  had  the  right  to  make  a  special 
assessment  for  the  expense  of  main- 
taining and  operating  an  electric  light 
plant,  it  did  not  follow  that  it  could 
anticipate  its  future  general  revenues 
for  the  purpose  of  erecting  such  a  plant. 

G.  V.  I. 


CATilFORNIA  SUPREME  COURT. 
(Department  No.  2.) 

HARRY  P.  FISCHER  et  al.,  Respts., 

v. 

F.  W.  CAREY  et  al^  Appts. 
(—  Cal.  — ,  159  Pac.  577.) 

PartncrHhip  —  ownership  of  ship. 

1.  The  part  owners  of  a  ship  aro  not  part- 
ners in  its  management  in  tlie  absence  of 
special  agreement  making  thera  sueh. 

For  other  cases^  «ec  Parinership,  I.  in  Dig. 

Courts  -*>  jurisdiction   of  sale  of  ship. 

2.  Admiralty  has  exclusive  jurlBdietion 
over  proceedings  to  sell  a  ship  because  of 
disagreement  between  its  owners,  and  a 
state  legislature  therefore  cannot  give  state 
courts  jurisdiction  of  such  a  proceeding  so 
as  to  enable  them  to  take  possession  of  the 
ship  by  a  receiver  and  proceed  to  sell  it. 
For  other  cases,  see  CouriSf  IV,  d,  J,  in  Dig, 

1-52  iY.  8. 


A 


(July  27,  1916.) 

PPEAL  bv  defendants  from  an  order  of 
the   Superior   Court   for   the  City   and 


Note. —  As  to  jurisdiction   and  determi- 
nation of  suits  for  adjustment  of  rights  be- 
tween part  owners  of  ship,  see  annotation 
following  this  case,  post,  11  OS. 
L.R.A.1917A. 


County  of  San  Francisco,  appointing  a  re- 
ceiver in  a  proceeding  for  the  partition  sale 
of  a  ship.     Reversed. 

Tlie  facts  are  stated  in  the  opinion. 

Mr.  \^llliam  M.  Madden,  for  appel- 
lants: 

Part  owners  in  ships  hold  their  Intereats 
as   tenants   in   comipon,   and  not  partners. 

Freeman,  Cotenancy,  §  37H ;  The  New  Or- 
leans (Clark  V.  Weeks)  106  U.  S.  13,  27 
h.  ed.  96,  1  Sup.  Ct.  Rep.  90  j  The  Daniel 
Kaiue,  35  Fed.  785;  Scull  v.  Raymond,  18 
Fed.  647;  Spedden  v.  Koenig,  24  C.  C.  A. 
180,  42  U.  S.  App.  267,  78  Fed.  504;  Hyer 
V.  (aro,  17  Fla.  332;  Gould  v.  Stanton,  16 
Conn.  12;  Davis  v.  The  Seneca,  Gilpin,  10, 
Fed.  Cas.  No.  3,650;  Freeman,  Cotenancy, 
2d  ed.  §  382;  Willings  v.  Blight,  2  Pet. 
Adm.  288,  Fed.  Cas.  No.  17,765, 

The  majority  in  interest  of  the  part  own- 
ers control  and  may  employ  the  ship  as 
they  see  fit,  subject  to  the  right  of  a  dis- 
sentient minority  part  ow^ner  to  compel 
the  giving  of  a  bond  by  the  majority  so 
desiring  to  employ  the  vessel,  by  which 
thev  bind  themselves  to  eflfect  its  safe  re- 
turn,  or  in  case  of  loss  to  reimburse  the 
minority  for  the  loss  of  their  shares. 

Jouanneau  v.  Shannon,  4  La.  Ann.  330; 
Williams  v.  Kelly,  2  Conn.  218,  note;  The 
Seneca,    3    Wall.    Jr.    395,    Fed.    Cas.    No. 
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12^70;  Tunno  v.  The  Betsina,  Fed.  Cas. 
No.  14»236;  MacLacblan,  ^ferchant  Ship- 
ping, 4th  ed.  89,  102 ;  The  Vindobola,  L.  R. 

15  Prob.  Div.  60,  58  L.  J.  Prob.  N.  S.  5J, 
«0  L.  T.  N.  S.  657,  37  Week.  Rep.  409,  6 
Asp.  Mar.  L.  Gas.  376,  24  £ng.  Rul.  Cae. 
236;  The  Margaret,  2  Hagg.  Adm.  275; 
Card  y.  Hope,  2  Bam.  &  C.  661,  107  Eng. 
Reprint,  529,  4  Dowl.  &  R.  164,  2  Ia  J.  K. 
B.  0.  S.  96,  26  Revised  Rep.  503,  24  Eag. 
Rul.  Cas.  246;  Soutlnvorih  v.  Smith,  27 
Cosn.  366,  71  Am.  Dec.  72;  Hyer  v.  Caro, 
17  Fla.  332;  Swift  v.  Tatner,  80  Ga.  660, 
32  Am.  St.  Rep.  101,  15  S.  E.  842;  Wil- 
liams V.  Haya,  143  N.  Y.  442,  26  L.R.A. 
153,  42  Am.  St.  Rep.  743,  38  N.  E.  449: 
Ward  V.  Ruekman,  36  N.  Y.  26,  93  Am. 
Dec.  479;  Gould  v.  Stantou,  16  Conn.  12; 
The  William  Bagaley,  5  Wall,  377,  18  L. 
ed.  583;  Ilaatings  v.  Allen,  14  Ohio,  68, 
46  Am.  Dec.  523;  The  Orleans  v.  Phoebus, 
11  Pet.  175,  9  L.  ed.  677;  The  Annie  H. 
Smith,  10  Ben.  UO,  Fed.  Cas.  No.  420; 
Bragdou  v.  The  Kitty  Simpson,  Fed.  Caa. 
No.  1,798;  Fox  v.  Paine,  Crabbe,  271,  Fed. 
Caa.  No.  5,014;  The  Ocean  Belle,  6  Ben.  253, 
Fed.  Gas.  No.  10,402;  Abbott,  Shipping, 
p.  126;  Stedman  v.  Feidler,  26  Barb.  605; 
Freeman,  Cotenancy,  2d  ed.  §  389. 

The  court  has  power  to  order  the  giving 
of  security  for  the  safe  return  of  the  vessel 
on  application  by  a  minority,  and  to  re- 
strain the  employment  of  the  vessel  by  the 
other  part  owners  until  they  have  executed 
a  bond  protecting  the  shares  of  the  dissent- 
ing  co-owners. 

Williams  v.  Kelly,  2  Conn.  218,  note; 
South  worth  v.  Smith,  27  Conn.  365,  71  Am. 
Dec.  72;  Hyer  v.  Caro,  17  Fla.  332;  Swift 
V.  Tatner,  89  Ga.  660,  32  Am.  St.  Rep.  101, 

16  S.  £.  842;  Jouanneau  v.  Shannon,  4  La. 
Ann.  330;  The  Annie  H.  Smith,  10  Ben. 
110,  Fed.  Cas.  No.  420;  Bragdon  v.  The 
Kitty  Simpson,  Fed.  .Cas.  No.  1,798;  Cover- 
dale  V.  The  North  American,  Crabbe,  420, 
Fed.  Cas.  No.  3,289;  The  Marengo,  1 
Sprague,  606,  Fed.  Cas.  No.  9,066;  Tunno 
▼.  The  Betsina,  Fed.  Cas.  No.  14,236;  Will- 
ings  V.  Blight,  2  Pet.  Adm.  288,  Fed.  Cas. 
No.  17,765;  The  Apollo,  1  Hagg.  Adm.  306; 
The  England,  L.  R.  12  Prob.  Div.  32,  56 
L.  J.  Prob.  N.  S.  116,  56  h.  T.  N.  S.  896, 
36  Week.  Rep.  367;  6  Asp.  Mar.  U  Cas.  140; 
The  Taloa,  L.  R.  6  Prob.  Div.  169,  42  L.  T. 
N.  S.  61,  29  Week.  Rep.  123,  4  Asp.  Mar. 
L.  Cas.  226;  Freeman,  Cotenancy,  2d  ed.  § 
390. 

If,  for  any  reason,  the  minority  of  the 
part  owners  is  about  to  sail  the  vessel  on 
a  voyage  against  the  will  of  the  majority, 
tha  latter  may  require  the  minority  to 
j»ive  security  for  the  vessel's  safe  return 
and  for  indemnification  in  case  of  its  loss. 

<:;u>uld  v.  Stanton,  16  Conn.  12;  Lewis  v. 
L.R.A.1917A. 


Kinney,  5  Dill.  150,  Fed.  Cas.  No.  8,325; 
Tunno  v.  The  Betsina,  Fed.  Cas.  No.  14,- 
236;  Hyer  v.  Caro,  17  Fla.  332;  Scull  v. 
Raymond,  18  Fed.  547;  The  Marengo,  1 
Low.  Dec.  62,  Fed.  Cas.  No.  9,065;  Coyne 
v.  Caples,  7  Sawy.  360,  8  Fed.  638;  Will- 
ings  V.  Blight,  2  Pet.  Adm.  288,  Fed.  Cas. 
No.  17,766. 

The  partition  and  sale  of  a  ship  cannot 
he  enforced  on  the  part  of  minority  owners. 

Freeman,  Cotenancy,  §  391;  Tlie  Orleans 
V.  Phoebus,  11  Pet.  175,  9  L.  ed.  077;  The 
Annie  H.  Smith,  10  Ben.  110,  Fed.  Cas. 
No.  420;  Coyne  v.  Caples,  7  Sawy.  300,  8 
Fed.  638;  Burr  v.  The  St.  Thomas,  Fed. 
Cas.  No.  2,104A,  Fed.  Cas.  No.  2,195;  The 
Seneca,  3  Wall.  Jr.  305,  Fed.  Cas.  No. 
12,670;  Lewis  v.  Kinnej,  5  Dill.  169,  Fed. 
Cas.  No.  8,325;  The  Ocean  Belle,  6  Ben. 
263,  Fed.  Caa.  No.  10,402;  Tunno  v.  The 
Betsina,  Fed.  Cas.  No.  145,236;  Hyer  v. 
Caro,  17  Fla.  332;  Skrine  v.  The  Hope, 
Bee,  2,  Fed.  Cas.  No.  12,927;  Stevens  v. 
The  Sandwich,  1  Pet.  Adm.  233,  Fed.  Cas, 
No.  13,409:   Story,  Partn.  435,  436. 

Mr.  H.  W.  Hutton  for  respondents. 

Henshaw,  J.,  delivered  the  opinion  of 
the  court: 

Plaintiffs,  minority  owners  of  the  schoon- 
er Hugh  Hogan,  began  this  action  in  equity 
in  the  superior  court  of  the  state.  The 
defendants  are  the  owners  of  a  majority  in- 
terest in  the  schooner.  The  difference  be- 
tween the  owners  arises  out  of  that  situa- 
tion so  frequently  presented  to  an  admiral- 
ty court  where  the  minority  owners  are 
dissatisfied  with  the  employment  by  the 
majority  owners  of  the  vessel.  It  is 
charged  tltat  the  vessel  is  being  operated 
at  an  undue  expense,  is  taken  into  shallow 
harbors  which  she  cannot  enter  or  leave  with 
her  full  load,  and  is  subjected  to  the  dan- 
ger of  becoming  a  total  loss  if  allowed  to 
continue  on  these  voyages.  It  is  further 
charged  that  she  is  being  operated  in  the 
interest  of  the  defendant  Oregon  &  Cali- 
fornia Lumber  Corporation  and  the  Hurd 
Lumber  &  Navigation  Company,  and  em- 
ployed in  the  carrying  of  lumber  cargoes 
from  coast  points  to  San  Francisco.  The 
plaintiffs  prayed  for  an  accounting,  for  the 
appointment  of  a  receiver,  and  for  an  order 
decreeing  the  sale  of  the  vessel  and  a  divi- 
sion of  the  proceeds  ratably  amongst  the 
part  owners.  The  court  appointed  a  re- 
ceiver to  take  possession  of  the  schooner 
and  "to  operate  said  vessel  if  it  appears 
in  the  judgment  of  said  receiver  such  oper- 
ation can  be  done  at  a  profit,  and  to  pre- 
serve the  said  vessel,  her  earnings,  and  ap- 
purtenances until  the  further  order  of  the 
court."  From  this  order  certain  of  the 
defendants  have  appealed. 


1102 


CALIFORNIA  SUPREME  CX)URT. 


The  appellants  urge  that  plahitiffa*  ac- 
tion is  cognizable  in  admiralty  in  the  dis- 
trict court  of  the  United  States  alone,  and 
that  the  state  court  is  wholly  without  juris- 
diction to  proceed  in  the  matter. 

The  respondents,  in  support  of  the  juris- 
diction of  the  state  court,  announce  the  un- 
questioned principle  that  the  adjustment  of 
partnership  matters  and  accounts  is  in 
equity  alone,  and  not  in  the  admiralty 
court.  They  next  declare  that  these  par- 
ties plaintiff  and  defendant  are  partners. 
But  this  is  not  the  fact.  Xo  partnership 
is  averred  in  the  pleading.  The  relation- 
ship of  partners  does  not  arise  between 
part  owners  of  ships  merely  by  virtue  of 
their  ownership.  It  arises  only  by  special 
contract.  As  part  owners,  they  are  tenants 
in  common  in  the  ship,  and  not  partners. 
Freeman,  Gotenancv,  §  379;  The  New  Or- 
leans, (Clark  v.  Weeks)  10(5  U.  S.  13,  27 
L.  ed.  96,  1  Sup.  Ct.  Rep.  90.  In  Ilendy 
V.  March,  76  Cal.  509,  17  Pac.  702,  relied 
upon  by  respondents  as  establishing  a  part- 
nership in  this  case,  this  court  said:  '*IIere 
is  a  distinct  agreement  to  share  in  the 
profits  and  loss  arising  from  the  use  of 
the  vessel,  and  such  an  agreement  consti- 
tutes a  partnership.  .  It  is  not 
necessary  to  say  that  the  partnership  ex- 
tendetl  to  the  ship  itself  as  contradistin- 
guished  from  its  use.  Tart  owners  of  a 
sliip  do  not,  by  simply  using  it  in  a  joint 
enterprise,  become  partners  to  the  ship.' 
Civ.  Code,  §  2396." 

And  in  this  case  it  is  made  to  appear  by 
the  pleadings  that,  so  far  from  being  part- 
ners, the  plaintiffs,  objecting  in  a  court 
of  admiralty  to  the  use  which  the  major- 
ity owners  were  making  of  the  ship,  com- 
pelled them  to  give  a  bond  for  the  safe 
return  of  the  ship  upon  each  voyage  there- 
of. By  virtue  of  these  proceedings  and  of 
this  bond  the  plaintiffs  relieved  themselves 
from  liability  for  loss  upon  the  voyage, 
and  at  the  same  time  deprived  themselves 
of  the  right  to  share  in  the  ship's  profit, — 
a  situation  absolutely  repugnant  to  any 
conception  of  a  partnersliip.  Coyne  v. 
Caples,  (D.  C.)  7  Sawy.  360,  8  Fed'.  638; 
Freeman,  Cotenancy,  2d  ed.  §  390. 

The  question  presented,  therefore,  is 
whether  minority  owners,  imder  the  indi- 
cated circumstances,  may  resort  to  the 
state  courts  for  the  appointment  of  a  re- 
ceiver who  takes  the  control  of  a  ship 
away  from  the  majority  owners  for  the 
purpose  of  operating  and  selling  it.  Re- 
spondents base  their  right  to  maintain  this 
action  upon  a  section  of  our  Code  and 
upon  certain  state  adjudications.  Section 
964  of  our  Civil  Code  declares  that,  "If 
a  ship  belongs  to  several  persons,  not  part- 
ners, and  they  differ  as  to  its  use  or  re- 
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pair,  tlie  controversy  may  be  determined  by 
any   court  of  competent  jurisdiction." 

Conceding  that  this  language  is  com- 
prehensive enough  to  embrace  within  it 
the  action  here  brought^  neither  this  nor 
any  other  state  statute  can  have  the  effect 
of  diminishing  the  admiralty  jurisdiction 
of  the  Federal  courts.  Aurora  Shipping 
Co.  V.  Boyce,  112  C.  C.  A.  372,  191  Fed. 
960;  The  J.  E.  Rumbell,  148  U.  S.  1,  37 
L.  ed.  345,  13  Sup.  Ct.  Rep.  498;  The  Or- 
leans V.  Phoebus,  11  Pet.  176,  9  L.  ed.  677. 
Our  Code  section,  therefore,  will  of  neces- 
sity be  held  to  apply  to  such  cases  as  do 
not  encroach  upon  admiralty  jurisdiction. 
Have  the  admiralty  courts  any  jurisdic- 
tion at  all  over  this  controversy?  If  they 
have,  is  their  jurisdiction  exclusive,  or  con- 
current merely  with  that  of  the  state? 
One  phase  may  be  spoken  of  only  to  be 
eliminated.  An  action  for  an  accounting, 
as  such,  is  of  course  equitable,  and  juris- 
diction over  it  is  in  the  state  courts.  Ad- 
miralty has  and  takes  no  jurisdiction  over 
such  actions.  The  utmost  limit  to  which 
it  goes  is  that,  where  a  sale  of  the  ship 
has  been  had  under  decree,  it  will  take  an 
accounting  as  a  necessary  incident  for  the 
purpose  of  making  a  just  distribution  of 
the  proceeds  of  the  sale.  But  manifestly 
the  accounting  in  this  case  is  incidental  to 
the  principal  relief  sought.  That  relief 
is  the  taking  over  by  a  state  court  in 
equity,  acting  through  its  receiver,  of  the 
rem,  and  a  sale  of  that  rem  at  the  instance 
of  the  minority  owners,  who,  disagreeing 
with  the  majority  owners  over  the  latter's 
management  of  the  ship,  plead  a  loss  of 
the  earning  capacity  of  tiie  ship,  a  de- 
preciation of  the  value  of  their  shares,  and 
ask  a  sale  of  the  vessel  in  consequence. 

It  is  from  this  latter  aspect  that  this 
case  should  be,  and  will  be,  treated.  It  is 
now  well  settled  that  the  jurisdictional 
power  of  the  district  courts  over  "all  cases 
of  admiralty  and  maritime  jurisdiction" 
(U.  S.  Const,  art.  3,  §  2)  is  not  limited 
to  admiralty  jurisdiction  as  it  existed  in 
England,  where  it  was  in  bitter  conflict 
with  the  common  law,  but  that  reference 
may  be  had  to  all  Codes  of  maritime  law, 
to  all  tlte  decisions  of  the  Mediterranean 
consular  courts,  and  to  the  customs  and 
practices  of  all  civilized  maritime  coun- 
tries. De  Lovio  v.  Boit,  2  Gall.  398,  Fed. 
Cas.  No.  3,776.  Touching  the  reservation 
to  suitors  of  "a  common-law  remedy  w'here 
the  common  law  is  competent  to  give  it"  as 
provided  in  the  Federal  Judiciary  Act, 
Benedict  says:  "The  Judiciary  Act,  which 
established  the  United  States  courts  and 
defined  their  jurisdiction,  confirmed  the 
existing  right  of  the  common-law  courts, 
by    providing     that    th«     Federal    district 
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courts  shall  have  exclusive  jurisdiction  of 
'all  cases  of  admiralty  and  maritime  ju- 
risdiction saving  to  suitors  in  all,  cases  the 
right  of  a  common- law  remedy  where  the 
common  law  is  competent  to  give  it.'  The 
common-law  remedy  here  mentioned  is  the 
right  of  a  plaintiff  to  proceed  in  personam 
against  a  defendant,  which  remedy  the  com- 
mon law  is  competent  to  give.  Therefore, 
when  a  direct  suit  against  a  shipowner  is 
brought,  e.  g.,  to  recover  seamen's  wages, 
or  damages  for  collision,  and  jurisdiction 
of  the  person  of  the  defendant  can  be 
secured,  such  a  suit  may  be  brought  either 
in  admiralty  or  at  common  law,  the  two 
courts  having  in  this  respect  concurrent 
jurisdiction.  But  the  right  to  proceed  in 
rem  is  distinctly  an  admiralty  remedy,  and 
hence  exclusively  within  the  control  of 
the  United  States  courts;  no  state  can  con- 
fer jurisdiction  upon  its  courts  to  proceed 
in  rem.  Nor  could  Congress  give  such 
power  to  a  state,  since  it  would  be  con- 
trary to  the  Federal  grant  in  the  Constitu- 
tion. So  liens  given  by  the  laws  of  a  state 
for  matters  which  are  subjects  of  admiralty 
jurisdiction  are  enforceable  against  the 
thing  only  in  the  Federal  courts,  though 
the  debt  on  which  the  lien  is  founded  may 
be  sued  on  in  personam  in  the  state  court. 
This  right  to  proceed  in  rem,  according  to 
the  methods  of  the  maritime  law,  is  the  'ex- 
clusive' jurisdiction  of  all  civil  causes  of 
admiralty  and  maritime  jurisdiction  con- 
ferred upon  the  district  courts  by  §  563  of 
the  Revised  Statutes,  subdiv.  8."  [Admir- 
alty, 4th,  §  128.] 

The  foregoing  sufficiently  for  our  pur- 
poses outlines  the  principle  which  we  con- 
ceive must  govern  this  determination.  To 
say  when  and  under  what  circumstances  a 
vessel  shall  be  sold,  is  certainly  a  part  of 
the  civil  law  of  licitation,  which  law  forms 
to  so  great  an  extent  tlie  foundation  of 
admiralty  jurisdiction  that  it  is  so  de- 
clared in  the  laws  of  Oleron,  to  which 
courts  of  admiralty  make  so  frequent  refer- 
ence. Thus,  the  third  provision  of  those 
laws  is,  "Touching  the  engaging  (sale  or 
hypothecating)  of  ships  or  goods  in  case 
of  necessity."  And  Benedict,  in  his  learned 
work,  after  discussing  the  principles  gov- 
erning admiralty  jurisdiction  in  the  matter 
of  disputes  between  part  owners,  declares: 
"Cases  of  licitation  or  sale  for  the  purpose 
of  partition  are  also  within  the  power  of 
the  American  admiralty,  as  they  are  of  the 
European  maritime  court."  Benedict,  Ad- 
miralty, §  187. 

Hughes,  however  (Hughes,  Admiralty, 
§  158),  declares:  "Although  admiralty  does 
not  have  jurisdiction  to  decree  a  sale  of 
a  vessel  for  mere  purpose  of  partition, 
where  the  interests  in  the  vessel  are  uu- 
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equal,  for  in  that  case  the  majority  can 
rule,  yet  if  the  interests  are  equal  and 
the  equal  interests  disagree  ...  ad- 
miralty has  jurisdiction  to  decree  a  sale 
of  the  vessel." 

Also  it  is  said  that  in  certain  instances, 
not  necessary  here  to  specify,  admiralty 
may  order  a  sale  of  the  vessel  at  the  in- 
stance of  the  majority  owners.  In  the 
phraseology  of  the  last  quotation  is  found 
the  difficulty  attending  this  consideration. 
Is  it  true  that  admiralty  does  not  have 
jurisdiction  to  decree  a  sale  at  the  instance 
of  the  minority  owners  or  is  it  that,  hav- 
ing jurisdiction,  it  will  not,  by  reason  of 
the  dominance  of  the  principle  that  the 
majority  owners  have  the  right  to  the  use 
and  control  of  the  vessel,  decree  a  sale  at 
the  instance  of  the  minority  owners?  As 
this  question  is  answered,  so  must  go  the 
decision  of  this  case.  For  if  it  be  true 
that  admiralty  has  not  this  jurisdiction 
in  the  true  sense  and  meaning  of  the  word, 
then  manifestly  the  state  court  ia  not  trea- 
passing  upon  any  of  the  reserved  Federal 
admiralty  and  maritime  powers.  But  if, 
upon  the  other  hand,  the  true  holding  is, 
as  above  indicated,  that  admiralty  has  the 
jurisdiction  and  power,  but  for  reasons 
sufficient  unto  itself  will  not  exercise  that 
power  in  favor  of  minority  owners,  then  the 
matter  still  remains  one  exclusively  of 
Federal  cognizance,  and  the  effort  of  the  - 
plaintiffs  in  this  case  is  to  accomplish  in 
the  state  courts  the  doing  of  that  which 
admiralty,  with  jurisdiction  over  the  mat- 
ter, would  refuse  to  do.  The  manifest  effect 
of  this,  then,  would  be  an  encroachment 
upon  and  a  usurpation  of  the  Jlegitinmte 
powers  of  the  district  courts  in  admiralty. 

Tlie  respondents  take  the  view  first  out- 
lined, and  they  support  it,  as  has  been 
said,  with  decisions  from  state  courts  and 
with  language  found  in  some  of  the  Fed- 
eral decisions.  Thus  the  learned  Justice 
Story,  in  The  Orleans  v.  Phoebus,  supra,  is 
relied  on.  He  speaks  in  the  following  lan- 
guage: "The  jurisdiction  of  courts  of  ad- 
miralty in  cases  of  part,  owners  having  un- 
equal interests  and  shares  is  not,  and  never 
has  been,  applied  to  direct  a  sale  upon 
any  dispute  between  them  as  to  the  trade 
and  navigation  of  a  ship  engaged  in  mari- 
time voyages.  .  .  .  The  majority  of 
the  owners  have  a  right  to  employ  the  ship 
in  such  voyages  as  they  may  please,  giving 
a  stipulation  to  the  dissenting  owners  for 
the  safe  return  of  the  ship." 

So  also  in  The  Ocean  Belle  Case,  6  Ben. 
253,  Fed.  Cas.  No.  10,402.  In  an  action 
in  the  Federal  district  court  It  is  declared : 
"The  court  has  no  power  to  order  a  sale 
of  this  vessel,  on  the  facts  set  out  in  the 
libel  to  pay  the  debts  and  distribute  the 
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residue  of  the  proceeds,  on  the  demand  of 
the  owners  of  five  sixteenths  of  her,  and 
against  the  will  of  the  owners  of  the  rest. 
.  .  .  Such  power  of  sale  has  never  heen 
established  in  this  country." 

And  so  in  the  well-considered  case  of  The 
Seneca,  3  Wall.  Jr.  395,  Fed.  Cas.  No.  12,- 
670,  where  the  dispute  was  between  two 
equal  owners,  the  exercise  of  the  powers  in 
admiralty  was  reviewed,  and  it  is  declared 
that  "if  the  majority  refuse  to  employ  the 
vessel,  though  they  cannot  be  compelled  t« 
it  by  the  minority,  neither  can  their  re- 
fusal keep  the  vessel  idle,  to  the  injury  of 
the  minority,  or  to  the  public  detriment: 
and  since  in  such  a  case  the  minority  can 
neither  employ  her  themselves  nor  force 
the  majority  to  do  so,  the  vessel  may  be 
A-alued  and  sold.'* 

And,  finally,  in  Tunno  v.  Betsina,  Fed. 
Cas.  No.  14,236,  after  a  lengthy  and  learned 
discussion  of  the  rights  of  majority  owners 
to  employ  the  vessel  against  the  wish  of 
the  minority  owners,  and  the  circumstances 
and  conditions  under  which  admiralty  wilt 
decree  a  sale,  and  in  declaring  finally  that 
it  will  not  decree  a  sale  at  tlie  instance  of 
minority  owners  dissatisfied  merely  with 
the  use,  the  learned  circuit  judge  uses 
this  language:  "If  not  within  the  jurisdic- 
tion of  the  admiralty,  a  court  of  equity 
will  be  found  adequate  to  the  occasion, 
projjer  for  the  exercise  of  its  authority. 
I  consider  that  the  power  to  sell,  as  exer- 
cised by  Judge  Washington,  in  the  case 
of  The  Seneca,  supra,  was  carried  as  far 
as  the  best  authorities  in  the  maritime  law 
will  warrant.  Xor  is  it  easy  to  comprehend 
for  what^  useful  purpose  the  power  could 
he  exercised  in  any  other  cases  tlian  such 
as  I  have  referred  to,  in  which  a  disagree- 
ment between  part  owners  cannot  be  de- 
termined by  the  operation  of  principles  ap- 
plicable to  associated  ownership,  or  such 
as  are  specially  provided  for  an  ownership 
in  vessels.  Of  what  use  would  be  the  prin- 
ciple which  affirms  the  control  resulting  to 
a  majority  from  the  fact  of  its  being  so, 
if  in  any  case  in  which  it  was  to  be  applied, 
a  court  would  be  asked  to  decree  a  sale? 
It  would  soon  be  that  the  only  mode  for 
preventing  a  dissolution  would  be  for  tho 
majority  to  render  unquestioning  accord  to 
the  wishes  of  the  minority,  no  matter  hoAV 
small  that  minority,  or  unreasonable  its 
exactions.  In  this  case,  the  libellant  is 
not  the  owner  of  a  half  of  the  vessel.  He 
represents  a  minority  in  value.  And  the 
examination  now  made  satisfies  me  that  he 
is  not  entitled  to  a  decree  for  a  sale  on  the 
ground  of  disagreement  with  the  other  part 
owners  as  to  the  best  mode  of  employing 
the  vessel  owned  by  them  in  common." 

The  interpretation  put  by  certain  of  the 
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state  courts  upon  these  cases,  which  inter- 
pretation is  of  course  relied  upon  by  re- 
spondents here,  is  that  the  admiralty  court 
is  withoilt  jurisdiction.  In  other  words, 
that  it  has  no  power  to  decree  a  sale  at 
the  instance  of  the  disaffected  niinorilT 
owners.  Yet  in  every  one  of  these  Federal 
cases  it  is  to  be  noted  that  the  court  enter- 
tains jurisdiction  of  the  subject  matter  of 
the  action,  and,  regardless  of  the  language 
employed,  the  judgments  in  each  case  were 
judgments  upon  the  merits,  denying  the 
particular  remedy  sought.  And  it  must  at 
once  strike  one  as  strange,  if  the  courts  of 
admiralty  did  not  possess  jurisdiction  to 
do  the  thing  which  was  sought,  that  they 
would  not  promptly  have  sent  the  cases 
out  of  court  upon  that  specific  ground.  Tlie 
fact  that  in  every  instance  the.  district 
court  did  retain  the  cases,  did  hear  them, 
and  did  decide  on  the  merits,  against  the 
positions  of  the  minority  owners,  is  most 
persuasive  to  the  cflfect  that  by  their  lan- 
guage those  judges  did  not  mean  to  say 
that  their  courts  liad  no  jurisdiction,  but 
that,  having  jurisdiction,  they  would  not 
exorcise  it  to  grant  the  remedy  or  re- 
lief prayed  for. 

Certain  of  the  state  courts,  as  has  been 
said,  have  taken  the  contrary  view,  and  it 
is  proper  now  to  consider  those  decisions. 
AndrcAVs  v.  Betts,  8  Hun,  322,  was  an  ae 
tion  very  similar  to  the  one  at  bar.  The 
vessel  was  owned  in  unequal  proportions  by 
different  persons.  They  could  not  agree  up- 
on a  sale,  or  upon  the  employment  of  it 
One  of  these  minority  owners  brought  hi» 
action  in  equity  to  procure  the  appoint- 
ment of  a  receiver,  a  sale  of  the  vessel,  and 
a  division  of  the  proceeds  of  the  sale  in 
proportion  to  tlie  respective  ownerships. 
The  supreme  court  of  New  York  entertained 
the  action  first,  upon  the  ground  that  ad- 
miralty had  no  jurisdiction  to  act  in  such 
a  case  at  the  instance  of  a  minority  owner, 
and  Boardman,  J.,  delivering  the  opinion 
of  the  court,  said:  "I  can  sec  no  reason  whv 
admiralty  courts  ought  not  to  possess  and 
exercise  jurisdiction  to  order  a  sale  in  case 
of  disagreement  between  owners,  irrespec- 
tive of  their  shares.  Such  a  power,  exer- 
cised in  the  discretion  of  the  court,  could 
scarcely  fail  to  subserve  the  interests  of 
the  well  disposed  owners,  and  defeat  the 
malice  or  stupidity  of  the  evil  disposed 
owners." 

For  a  second  ground  the  court  took  the 
view  that  even  though  admiralty  had  juris- 
diction, there  was  still  concurrent  juris- 
diction in  the  state  court,  owing  to  the 
saving  clause  of  the  Judiciary  Act.  (F.  .*^. 
Rev.  Stat.  §  r)G3,  subdiv.  8),  which  saves 
"to  suitors  in  all  cases  the  right  of  a  com- 
mon-law remedy,  where  the  common  law  is 
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competent  to  give  it,"  Benedict,  in  the 
passage  from  his  learned  work  on  admiralty 
above  quoted,  with  the  support  of  numer- 
ous Federal  decisions,  points  out  that  this 
reservation  is,  as  it  expresses,  a  saving  of 
a  right  to  a  common-law  remedy,  which,  of 
course,  is  essentially  a  distinct  relief  from 
an  equitable  remedy,  and  In  especial  the 
saving  clause  had  reference  to  the  common- 
law  remedies  in  actions  in  personam  as 
distinct  from  admiralty  procedure,  where, 
in  so  many  instances,  the  vessel  itself  is 
I)ersonified  and  lil)el  brought  against  the 
vessel,  without  regard  to  its  ownership; 
and  therein  he  further  points  out  that  no 
state  can  confer  jurisdiction  upon  its  courts 
to  proceed  in  rem,  nor  to  enforce  in  the 
state  courts  any  liens  wiiicli  come  within 
admiralty  jurisdiction.  Of  course  the  New 
York  action,  no  more  than  tins,  sought  to 
exercise  a  common-law  remedy.  To  the 
contrary,  the  conimon  law  afforded  no  re- 
lief to  tenants  in  common  in  disputes  and 
disagreements  sudi  as  here  presented.  This 
is  most  lucidly  pointed  out  by  Mr.  Free- 
man (Cotenancy,  2d  ed.  §§  389  et  seq.), 
where,  after  discussing  the  refusal  of  the 
common  law  to  aid  tenants  in  common  in 
their  efforts  to  recover  possession  or  to  par- 
tition chattels,  he  declares,  speaking  now 
of  the  distinction  between  chattels  in  ordi- 
nary and  ships:  "They  [shipowners]  may 
disagree  cither  in  reference  to  what  employ- 
ment is  most  advantageous,  or  in  reference 
to  the  advisability  of  seeking  any  employ- 
ment whatever.  In  cither  case,  the  law 
has  provided  remedies  calculated  to  presei*ve 
the  rights  and  promote  the  interests  of  all 
the  owners,  and  also  to  minister  to  the 
general  interests  and  promote  the  general 
welfare  of  the  public.  Tliese  remedies  are 
not,  however,  to  be  found  in  the  courts  of 
the  conmion  law,  nor  in  the  tribunals 
charged  with  the  administration  of  the  prin- 
ciples of  equity  jurisprudence.  Parsons, 
Partn.  558;  Castelli  v.  Cook,  7  Hare,  89, 
as  Eng.  Reprint,  3C,  18  L.  J.  Ch.  N.  S.  148, 
13  Jur.  675.  They  must  be  sought  in  the 
courts  of  admiralty." 

Hence,  if  this  view  be  correct,  a  court 
of  equity,  though  competent,  is  not  em- 
powered to  give  relief  when  such  a  dis- 
agreement amongst  the  owners  shall  arise. 
These  equitable  remedies  are  not  those 
which  are  saved  to  suitors  by  virtue  of  the 
Federal  Judiciary  Act.  Indeed,  it  is  well 
understood  whv  this  is  so,  since  the  con- 
troversy  was  wholly  between  the  judges  of 
common-law  courts  and  of  the  admiralty 
courts,  and  took  the  form  of  a  very  active 
effort  upon  the  part  of  the  latter  to  de- 
stroy entirely  by  the  writ  of  prohibition 
the  jurisdiction  of  the  admiralty  courts. 
Xor,  as  the  learned  expound,  was  this  done 
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out  of  any  jealous  regard  for  the  rights 
of  the  people,  nor  for  the  superiority  of 
the  common-law  system  over  admiralty  ju- 
risprudence, which  latter  was  based  upon 
the  more  liberal  doctrines  of  the  civil  law. 
But  it  did  have  its  origin  and  it  owed  its 
existence  to  a  very  much  more  unworthy 
motive,  which  was  the  desire  of  the  com- 
mon-law judges  to  increase  the  emolu- 
ments of  their  offices  by  fees,  fines,  and  for- 
feitures, which  were  withheld  from  them 
under  the  admiralty  jurisdiction.  There- 
fore we  must  conclude,  so  far  as  the  New 
York  case  is  concerned,  that  if  sound  at 
all  it  is  sound  as  being  based  upon  the 
proposition  that  the  district  courts  in  ad- 
miralty are  without  jurisdiction  of  such 
a  controversy.  The  next  case  is  Swain  v. 
Knapp,  32  Minn.  429,  21  N.  W.  414,  whore 
the  owner  of  one  third  of  a  steamboat  sued 
in  the  state  court  for  an  accounting,  being 
apprehensive  of  loss  from  the  nature  of 
the  majority  owners'  use  of  the  boat,  and 
in  his  accounting  sought  a  receiver  and  a 
sale  of  the  vessel.  There  the  court  fairly 
fficed  and  fairly  decided  the  question 
whether  or  not  the  remedy  sought  was  one 
of  the  reserved  common-law  remedies  say- 
ing: "The  defendant  is  unquestionably 
right  in  his  position  that  this  saving  is  of 
a  common- law  remedy,  and  not  merely  of  a 
remedy  in  a  common-law  court  (The  Moses 
Taylor,  4  Wall.  411,  18  L.  ed.  397;  Spear, 
Federal  Judiciary,  81),  and  that  the  rem- 
edies sought  in  this  action  are  not  common- 
law  remedies." 

But  it  reasoned  to  its  satisfaction  that 
since  "the  remedies  sought  in  this  action 
are  not  afforded  in  admiralty,  then  the 
subject  matter  of  the  action  is  not  within 
admiralty  jurisdiction."  The  third  of  these 
cases  is  Reynolds  v.  Nielson,  110  Wis.  483, 
90  Am.  St.  Rep.  1000,  93  N.  W.  455.  That 
case  rests  for  its  authority  upon  Andrews 
V.  Betts,  supra,  which  has  here  been  con- 
sidered, and  upon  the  text  of  Knapp,  Par- 
tition, p.  491.  That  author,  conceding  that 
''proceedings  for  partition  of  personal  prop- 
erty are  unknown  at  common  law,"  proceeds 
to  say  that  it  is  doubtful  whether  admiral- 
ty courts  can  e.xercise  jurisdiction  to  de- 
cree a  sale  in  a  case  where  a  vessel  is 
owned  in  unequal  proportions  by  several 
persons,  but  if  the  admiralty  courts  have 
such  jurisdiction  in  cases  where  there  are 
imequal  interests,  it  is  not  an  exclusive 
jurisdiction  to  that  court,  but  concurrent 
with  that  of  the  common-law  courts.  The 
court  of  equity  has  jurisdiction  over  an 
action,  brought  to  secure  a  partition  of 
personal  property  between  tenants  in  com- 
mon thereof.  It  matters  not  whether  sucli 
property  is  a  vessel  to  be  used  upon  the 
high   sea,  or   other   personal   property;    so 
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long  as  there  is  a  cotenancy,  and  a  failure 
to  agree  upon  the  part  of  the  cotenants,  a 
court  of  equity  has  jurisdiction  over  the 
partition  of  the  property,  or  a  sale  thereof 
and  a  division  of  the  proceeds."  This 
learned  author  bases  his  text  upon  the 
cases  of  Andrew  v.  Betts,  supra;  and  Smith 
V.  Smith,  4  Rand.  (Va.)  95,  the  latter 
being  simply  a  case  of  partition  in  equity 
between  tenants  in  common  owning  negro 
slaves;  and  Tripp  v.  Riley,  15  Barb.  333, 
where  partition  in  equity  was  decreed  in 
the  case  of  grain  owned  by  tenants  in  com- 
mon; and  rol>es  v.  Shattuck,  22  Barb.  668, 
which  was  a  case  of  identical  nature  touch- 
ing the  partition  of  grain.  But  of  course 
upon  such  a  question  the  weight  to  be 
given  to  the  text  is  no  more  than  is  justi- 
fied by  the  decisions  cited  in  its  support, 
and  it  is  manifest  that  these  decisions,  ex- 
cepting the  first,  have  not  the  slightest 
bearing  upon  the  particular  question  here 
Ijefore  us.  For  the  reasons  pointed  out, 
tlie  state  decisions  are  far  from  being  satis- 
factory, much  less  determinative.  Nor,  so 
far  as  investigation  goes,  are  those  cases 
elsewhere  given  any  force  as  authority.  In- 
deed, we  may  find  in  the  early  volumes 
of  our  own  reports  a  declaration  equally 
unsatisfactory  and  unsound,  to  the  effect 
that  "the  judicial  power  of  the  courts  of 
the  United  States  in  admiralty  and  mari- 
time cases  is  not  exclusive,  and  the  states 
have  the  power  to  confer  that  jurisdiction 
to  its  fullest  extent  upon  their  own  courts." 
Taylor  v.  Tlie  Columbia,  5  Cal.  268. 

Tlie  Alcalde  (D.  C.)  132  Fed.  577,  is  the 
only  other  Federal  case  which  respondents 
call  to  their  aid  upon  this  proposition.  In 
that  case  diflferences  had  arisen  between  the 
owners,  and  an  action  was  brought  in  the 
state  court,  and  a  receiver  was  appointed. 
Another  phrase  of  the  litigation  was 
brought  in  the  district  court  in  admiral- 
ty,— ^a  libel  in  rem  for  money  advanced. 
Incidentally  there  arose  a  consideration  of 
the  action  of  the  state  court,  and  upon  this 
the  learned  Federal  judge  declared: 
"Whether  the  receiver  had  lawful  authority 
to  take  the  vessel  out  of  the  captain's  cus- 
tody is  a  serious  question,  which  I  will 
avoid  by  assuming  that  Captain  White 
[still]  continued  to  be  master." 

With  this  review  we  may   return  again 
to   the   main    consideration.     The   jealousy 
of    the    English    common-law    courts    and 
their  attacks  upon  the  jurisdiction  of  the 
admiralty    courts    have    been    referred    to. 
Tliat  jealousy  took  the  form  of  denying  to 
admiralty   the    power    to    decree    any   sale. 
Tlius,  in'Ousten  v.  Hebden    (1745)    1  Wils.  i 
101,    95    Eng.    Reprint,    515,    Chief  Justice  I 
Lee,  of  the  court  of  kings  bench,  declared: 
"Indeed,  the  admiralty  has  no  jurisdiction  | 
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to  compel  a  sale,  and  if  they  should  do 
that,  you  might  have  a  prohibition  after 
sentence;  or  we  may  grant  a  prohibition 
against  selling,  or  compelling  the  party  to 
sell  or  to  buy  the  shares  of  the  others." 

Here  was  an  express  denial  by  the  com- 
mon-law courts  of  this  admiralty  jurisdic- 
tion, accompanied  by  a  threat  of  the  use 
of  prohibition,  even  in  a  case  where  it  did 
not  appear  that  admiralty  proposed  to 
order  a  sale.  But,  as  has  been  said,  the 
jurisdiction  of  the  American  courts  in  ad- 
miralty is  not  limited  to  the  jurisdiction 
of  the  English  admiralty  courts,  and  even 
in  England  complete  jurisdiction  over  tlie 
matter  of  sale  has  been  conferred  upon  tiie 
admiralty  court  by  Stat.  3  and  4  Vict.  chap. 
65,  §  4,  and  by  the  Admiralty  Court  Act 
of  1861,  the  jurisdiction  of  the  court  of 
admiralty  being  transferred  to  the  high 
court  of  justice. 

I  take  it  to  be  unquestioned  that  our 
greatest  authority  upon  American  admiral- 
ty and  maritime  law  is  Justice  Joseph 
Story,  whose  learned  opinions  when  on  the 
supreme  bench  of  the  United  States  did  so 
much  to  elucidate,  clarify,  and  settle  the 
disputes.  Upon  this  question  he  thus 
speaks,  and  his  words  are  worthy  of  quo- 
tation in  extenso:  "Malyne  evidently  sup- 
poses that  the  general  maritime  law  au- 
thorizes a  sale  to  be  made  by  the  proper 
court  of  admiralty  in  all  cases  where  by 
reason  of  the  disagreement  of  the  part 
owners  the  ship  cannot  be  employed,  wheth- 
er there  be  an  equality  in  the  dissenting 
interests  or  not.  Molloy  adopts  the  same 
opinion;  and  it  has  apparently  the  support 
of  others  of  the  old  English  maritime  writ- 
ers, as  a  generally  recognized  practical  rule. 
The  Consolato  del  Mare  seems  to  uphold 
the  doctrine  that,  at  least  after  the  first 
voyage  of  a  ship,  which  is  owned  by  the 
master  and  other  persons,  the  part  owners 
may  compel  a  sale  of  the  ship,  in  case  of 
a  disagreement  between  them.  The  law  of 
Scotland  gives  a  right,  as  it  should  seem, 
in  all  cases  to  the  dissenting  partners,  to 
offer  their  shares  for  sale  to  the  other  own- 
ers at  a  particular  price;  and  if  this  offer 
is  not  accepted,  then  to  require  a  judicial 
sale  to  be  made  of  the  ship,  and  the  pro- 
ceeds to  be  divided  among  them. 

"It  has  also  been  generally  supposed  that, 
according  to  the  common  law  of  England, 
in  no  case  whatsoever  of  a  disagreement  of 
the  part  o\^'ners  as  to  the  employment  of 
the  ship  upon  any  particular  voyage  does 
there  exist  any  jurisdiction  in  the  court  of 
admiralty  (and,  if  that  court  has  it  not, 
no  other  court  has),  to  order  a  sale  there- 
of, whether  the  ship  be  owned  in  equal  or 
in  unequal  shares.  It  is  true  that  the 
terms  of  the  commissions  granted  to  the 
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Judges  of   that .  court   include   jurisdiction 
of  all  matters  which   concern  owners   and 
proprietors    of    ships    as    such.      But    this 
jurisdiction  of  the  courts  of  admiralty,  has 
been  exercised  for  the  last  two  centuries  in 
England,  if  one  may  say  so,  in  vinculis,  in 
consequence  of  the  severe  penalties  imposed 
upon  the  judges  by  statute  if  they  should 
happen  unintentionally  to  exceed  their  true 
jurisdiction,    and    the    open    hostility    and 
prohibitory  interference  of  the  courts  of  com- 
mon law.     The  commissions  have  thus  be* 
•cotne  practically  much  narrowed  in  the  im- 
port of  their  terms  by  the  construct  ion  of 
these    latter    courts.      It    was    positively, 
■although    incidentally,    asserted    by    Lord 
Chief  Justice  Lee,  in  a  case  in  the  king's 
bench,  in  the  reign  of  George  the  Second, 
that  the  court  of  admiralty  has  no  author- 
ity to  compel  a  sale  in  any  case  of  dis- 
agreement  whatever   between   part  owners. 
If  this  doctrine  be  in  reality  established  in 
the  common   law   of  England,  it  is  a   re- 
proach both  to  its  equity  and  its  justice, 
for  it  leaves  the  part  owners  of  ships  with- 
out any  remedy  whatsoever,  in  cases  where 
irreparable    injuries    may    arise    from    an 
equality  of  division  in  interests  and  opin- 
ions, without  any  fault  or  wrong  on  either 
side.    Upon  what  ground  it  has  been  assert- 
ed it  is  difficult  to  perceive.     It  certainly 
has  no  support  in  the  positive  maritime  law 
of  other  countries,  or  in  the  ancient  prin- 
ciples of  maritime  jurisprudence.    All  these 
point  the  other  way.    The  admiralty  courts 
of  England  have  never  of  themselves  adopt- 
ed any  such    limited    doctrine,    but    have 
always   contended   for   the   exercise   of   the 
full  jurisdiction  as  rightful,  although  they 
have   been   practically    compelled    to    sur- 
render it  imder  tiie  imposing  authority  of 
the    courts    of    common    law.     .     .     .     The 
right  to  order  a  sale  of  property,  subjected 
to  its  jurisdiction,  is  clearly  a  matter  with- 
in the  competency  of  a  court  of  admiralty, 
and,  indeed,  is  familiar  in  practice,  in  order 
to  prevent  irreparable  mischiefs  or  impend- 
ing  losses.     Analogy,    therefore,   is   clearly 
in   its   favor;    and   unless   some   limitation 
or  exception  can  be  asserted  to  exist,  either 
in  the  origin,  or  Constitution,  or  practice 
of  the  court  itself,  it  will  not  be  a  very 
satisfactory  mode  of  disposing  of  the  ques- 
tion, for  a  court  of  common  law  to  assert 
upon  its  own  mere  dictum,  without  any  rea- 
soning in  support  of  it,  that  the  court  of 
admiralty  has  a  right,  in  cases  of  disputes 
between   part  owners  of   ships,   to   take   a  \ 
stipulation,  but  not  to  order  a  sale.     Such 
language   would   seem   more   like   an   edict 
than  a  judgment,  and  promulgate  an  arbi- 
trary distinction,  rather  than  a  rational  in- 
terpretation of  the  jurisdiction  of  another 
court."    Story,  Partn.  pp.  611  et  seq. 
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This  concludes  a  review  of  the  subject 
matter,    necessarily    hasty    and    imperfect; 
but  from  it  it  would  seem  that  but  one  con- 
clusion  can    be   drawn,    and   that   is   that, 
unhampered   by   the   restriction   which    the 
common-law    courts    placed    upon    English 
admiralty  jurisdiction,   the  jurisdiction   of 
the  courts  of  the  United  States  in  admiralty 
is  full  and  complete  touching  the  matter 
of  sale  under  the  circumstances  here  indi- 
cated,— that   is   to   say,   where   dissentient 
owners   are   at   strife   over   the   use   to   be 
made  of  the  ship, — for   it  must,  from  the 
nature    of    admiralty    jurisdiction,    be    a 
fundamental    part   of    that   jurisdiction    to 
exercise    control    over    the    rem,    the    ship 
itself.     Admiralty  draws  and  may  draw  as 
well  upon  equitable  principles  as  upon  state 
statutes  for  the  administration  of  its  juris- 
diction.    But  it  does  so  as  those  principles 
and  statutes  appeal  to  it,  and  not  by  force 
of  any  compulsion  other   than  the  author- 
ity vested  in  Congress  to  make  laws  upon 
tlie  subject  matter.     Admiralty,  then,  has 
jurisdiction  to  decree  a  sale  of  a  vessel  under 
all  circumstances  like  those  here  presented. 
If  admiralty  refuses  to  decree  the  sale  it 
is  not  because  of  a  lack  of  power  so  to  do, 
but  because  the  sale  under  the  indicated  cir- 
cumstances  would   be   contrary   to  another 
paramount    principle    of    admiralty    juris* 
diction, — tlie   right  of   control   in   the  ma- 
jority.    We  have  endeavored  to  be  careful 
to  limit  this  discussion  to  the  facts  of  the 
case,    and   of    course    everything    that   has 
been   said   has   been    said   in   reference    to 
those  facts  exclusively.     No  question  here 
arises  over  the  jurisdiction  of  equity,   for 
example,  to  enforce  a  contract  for  sale  or 
to  decree  an  accounting  as  such.     But  we 
hold  that  the  power  of  a  state  court  does 
not  go  to  the  length  here  exercised,  of  ap- 
pointing  a   receiver    and   decreeing   a    sale 
because  of  the  difTerences  over  the  manage- 
ment of  the  vessel  which   have  sprung  up 
between   the    legal  owners   of   that   vessel. 
The  state  court  is  entitled  to  retain  juris- 
diction of  the  action   in   so  far   as   it  ad- 
dresses itself  to  the  equitable  consideration 
of  settling  accoimts.    But  further  than  that 
it  may  not  go.     If,  however,  we  are  mis- 
taken in  our  conclusion,  we  are  happy  in 
the    thought    that    now,    at    length,    either 
suitor  may  have  this  question  determined 
with  finality  by  the  Federal  courts,  where 
its  determination  properly  belongs. 

The  order  appointing  a  receiver  is  there- 
fore reversed. 

We  concur:     Lorigauy  J.;  Melvin,  J. 

Petition  for  rehearing  denied  August  26, 
1916. 
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Annotatioii — ^Juriidictioii  and  detenninatioii  of  soils  for  adjustment  of 

rights  between  part  owners  of  ship. 


Generally  as  to  admiralty  jurisdiction 
of  contracts,  see  extensive  annotation  to 
Baltimore  Steam  Packet  Co.  v.  Patter- 
son, 66  L.R.A.  193. 

Scope. 

It  is  the  intention  of  the  annotator  in 
the  following  treatment  to  deal  primarily 
with  the  question  of  jurisdiction  of  suits 
for  adjustment  of  rights  between  part 
owners  of  ships;  but,  as  indicated  in  the 
title,  it  is  not  confined  strictly  to  cases 
involving  a  technical  question  of  ju- 
risdiction, but  includes  a  number  of  cases 
in  which  the  decisions  probably  have 
been  upon  the  merits.  The  latter  class 
of  cases  includes  those  which  have 
been  brought  in  admiralty  courts  and 
which  have  generally  involved  the  pos- 
session or  sale  of  a  vessel.  These  cases 
often  are  decided  in  such  a  way  that  it 
is  difficult,  if  not  impossible,  to  deter- 
mine whether  the  court  had  it  in  mind 
to  deny  relief  on  the  ground  of  an  in- 
herent lack  of  jurisdiction  or  on  the 
merits,  the  language  used  often  indicat- 
ing a  decision  upon  the  question  of  ju- 
risdiction rather  than  upon  the  merits. 
However,  it  has  been  judicially  pointed 
out  (Fischer  v.  Carey,  ante,  1100)  that 
admiralty  courts  which  formally  deny 
jurisdiction  in  such  cases  do  so  upon  the 
theory  that  the  merits  do  not  warrant 
an  assumption  and  exercise  thereof, 
rather  than  that  the  court  has  no  power 
to  assume  same.  This  reasoning  is  in  a 
sense  logical;  but,  because  of  the  exist- 
ence of  a  conflict  of  authority  as  to 
whether  admiralty  courts  ever  have  ju- 
risdiction of  suits  between  part  owners 
which  involve  the  sale  or  possession  of 
a  vessel, — some  authorities  maintaining 
that  such  courts  never 'have  jurisdiction 
of  such  actions,  and  others,  like  the  Cal- 
ifornia court  in  the  cases  above  referred 
to,  taking  the  view  that  admiralty  courts 
have  jurisdiction  in  all  such  cases  but 
in  some  instances  refuse  upon  the  merits 
to  exercise  it, — cases  of  the  character 
above  referred  to  have  been  included 
herein,  but  have  not  been  segregated 
from  those  which  clearly  involve  a  pure 
question  of  jurisdiction. 

In  Koneral. 

Jurisdiction  of  contests  between  inter 
se  part  owners  of  a  \>fisael  employed  in 
maritime  service  is  primarily  in  the  ad- 
miralty courts^  but  such  jurisdiction  does 
not  extend  to  all  cases.     It  depends  in 

the  main  upon  constitutional  and  legis- 
L.R.A.1917A. 


lative  grants  and  the  interpretation 
gi\-en  same  by  the  courts,  which,  in  the 
United  States  and  contrary  to  the  early 
English  cases,  is  generally  in  favor  of 
rather  than  against  the  jurisdiction  in 
cases  of  doubt.  In  England  the  stat- 
utes now  in  force  as  hereinafter  shown^ 
are  sufficiently  broad  to  enable  courts  of 
admiralty  to  assume  jurisdietion  of  prac- 
tically any  contest  arising  between  part 
owners.  But  in  the  United  States,  ad- 
miralty jurisdiction,  while  not  so  limited 
as  was  the  case  in  England  before  the 
legislative  enlargement,  is  not  so  broad 
as  that  now  exercised  in  that  country. 
The  Constitution  of  the  United  States 
(art.  3,  §  2,  cl.  1)  expressly  provides  that 
the  judicial  power  of  the  United  States 
shall  extend  to  ''all  eases  of  admiralty 
and  maritime  jurisdiction ;"  and  the  Fed- 
eral Judiciary  Act,  while  it  gives  to  the 
Federal  courts  exclusive  original  cog- 
nizance over  civil  cases  of  admiralty  and 
maritime  jurisdiction,  saves  to  suitors 
the  right  of  a  common-law  remedy  in 
all  cases  where  the  common  law  is  com- 
petent to  give  it.  It  is  under  these  pro- 
visions that  the  question  arises  as  to 
whether  the  state  and  Federal  courts 
have  concurrent,  or  individual  and  ex- 
clusive, jurisdiction  in  suits  for  adjust- 
ment of  rights  between  part  owners  of 
ships.  But  few  cases,  however,  which 
fall  within  the  scope  of  this  annotation 
have  involved  the  question  of  concurrent 
or  exclusive  jurisdiction,  and  they  are 
somewhat  conflicting.  Thus  in  New 
York*  and  Wisconsin*  the  courts  have 
laid  down  the  rule  that,  even  assuming 
that  admiralty  courts  possessed  jurisdic- 
tion and  power  to  order  a  sale  of  a 
vessel  in  case  of  disagreement  between 
owners,  irrespective  of  their  shares,  such 
jurisdiction  is  not  exclusive,  but  is  saved 
by  the  provision  of  the  Judiciary  Act 
respecting  common-law  remedies,  and 
that  a  state  court  having  equity  powers 
may  entertain  jurisdiction  for  the  par- 
tition and  distribution  of  the  proceeds 
of  a  vessel  at  the  suit  of  owners  of  un- 

1  See  infra,  text,  and  notes  17  and  69  et 
seq. 

a  Andrews  v.  Betts  (1876)  8  Hun  (N.  Y.) 
322  (set  out  at  some  length  and  discussed 
In  P18OHER  V.  Carey,  ante,  110(n. 

•  Revnolds  v.  Nieleon  (1908)  116  Wis. 
483,  96  Am.  St.  Rep.  1000,  93  N.  W.  455 
(set   out    and   discussed    in    the    JTiscueb 

Case). 
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equal  portions.**  And  in  Louisiana  *  it  I  sively  vested  in  the  Federal  coiirts,  be* 
has  been  held  that  it  does  not  follow  as  '  ing  conferred  by  the  Constitution,  can 
a  necessary  consequence  from  the  fact  i  neither  be  restricted  or  extended  by 
that  admiralty  comets  have  in  some  in-  \  state  legislation/  nor  conferred  by  the 
stances  assumed  jurisdiction  of  libels  '  consent  of  the  parties.*  However,  ad- 
for  the  sale  and  partition  of  interests  miralty  courts  of  the  United  States  may 
in  ships  as  between  part  owners  that  the  doubtless  enforce  a  right  maritime  in 
admiralty  jurisdiction  is  exclusive,  or  its  nature  which  has  been  created  by  a 
that  state  courts  are  without  jnrisdic-  local  law,  according  to  their  own  rules 
tion  to  entertain  a  suit  for  a  partition    of  procedure.* 

of  interest  by  a  sale  or  licitation  of  a  i  The  great  majority  of  cases  which  in- 
vessel  of  which  the  petitioner  is  a  part  volve  the  question  of  jurisdiction  of  a 
owner.  And  upon  the  theory  that  an  contest  between  part  owners  of  a  vessel 
action  by  the  owner  of  a  minority  in  in-  fall  into  one  of  three  classes;  namely, 
terest  of  a  vessel  for  an  accounting,  ap-  suits  for  an  accounting,  contests  involv- 
pointment  of  a  receiver,  and  sale  of  the  ing  possession  and  employment  of  the 
vessel  is  not  one  in  which  admiralty  will  '  vessel,  and  suits  wherein  a  sale  of  the 
afford  relief,  not  being  within  its  juris-  '  vessel  is  demanded,  the  question  gen- 
diction,  because  neither  a  civil  "case"  |  ei-ally  resolving  itself  into  a  contest  as 
within  the  meaning  of  the  Federal  Con-  to  whether  or  not  the  particular  case  is 
stitution,  nor  a  civil  "cause"  within  the  I  one  of  admiralty'  jurisdiction,  or  one  in 
meaning  of  the  Judiciary  Act,  but  rather  which  admiralty  will  exercise  jurisdic- 
strictly  one  for  equitable  relief,  it  has  •  tion.  These  classes  will  be  taken  up  in 
been  held  that  such'  an  equitable  action  ^he  order  mentioned, 
may  be  maintained  in   a  state   court.*  ; 

But,  as  has  recently  been  pointed  out  in  Account,  between  part  ownen. 
a  California  case,*  and  with  much  force  The  most  prolific  class  of  contests  be- 
of  reasoning,  admiralty  has  jurisdiction  \  tween  part  owners  of  vessels  is  that 
to  decree  the  sale  of  a  vessel  even  at  the  which  embraces  cases  involving  an  ac- 
instance  of  minority  owners,  but  will  counting  between  the  part  owners, 
not  do  so  because  of  the  dominance  of  In  this  connection  it  is  ruled  that, 
the  principle  that  majority  owners  have  i  since  courts  of  admiraltjr  have  no  gen^ 
the  right  to  the  use  and  control  of  a  |  eral  jurisdiction  to  administer  rfelief  as 
vessel;  and  such  jurisdiction  must  be  !  courts  of  equity,"  being  courts  which 
regarded  as  exclusive,  so  as  to  prevent  I  merely  apply  the  principles  of  equity  to 
other  courts  from  doing  that  which  it,  ,  the  subjects  within  their  jurisdiction,^! 
with  jurisdiction  over  the  matter,  would  they  cannot  assume  jurisdietaon  in  mat- 
refuse  to  do.  ters  of  naked  account  between  part 
But  there  seems  to  be  no  question  that  owners,^*  or  of  an  action  for  a  settlement 
admiralty  jurisdiction,   which  is   exclu-    under  a  contract  of  partnership  in  earn- 


H  Generally  as  to  jurisdiction  where  a 
sale  is  sought,  see  infra,  "Sale  of  vessel.'* 

4  State  V.  Watts  (1834)  7  La.  440,  26  Am. 
Dec.  607.  And  see  Francis  v.  Lavine  (1874) 
26  La.  Ann.  311. 

•  Swain  V.  Knapp   (1884)    32  Minn.  429, 


not  give  jirrisdiction  to  a  state  court  to 
decree  an  accounting  between  part  owners, 
appointment  of  a  receiver,  and  sale  of  the 
vessel,  such  action  being  held  one  exclusive- 
ly for  admiralty  jurisdiction,  which  could 
not    be    diminished    by    state    legislative 


21  X.  W.  414.  i  enactment. 


•  Fischer  v.  Carey,  ante,  1100,  holding 
that  a  state  court  of  equity  has  no  jurisdic- 
tion to  take  possession  of  a  ship  by  a  re- 
ceiver and  proceed  to  sell  it  at  the  suit  of 
minoritv  owners  instituted  because  of  dif- 
fereneea  which  have  arisen  over  its  man- 
agement. 


•  See  The  Martha  Washington   (1860)   3 
Ware,  245,  Fed.  Cas.  No.  9,148. 

•  The  H.  E.  Willard  (1892)  52  Fed.  387, 
affirming  (1891)  53  Fed.  599. 

WThe   Brothers    (1881)    5   Hughes,   282. 
7  Fed.  878;   Kellum  v.  Emerson   (1864)    2 


TThe  H.  E.  Willard   (1891)   53  Fed.  599,  !  Curt.  C.  C.  79,  Fed.  Cas,  No.  7,669. 


affirmed  in  (1892)  52  Fed.  387,  holding  that 
a  statf*  statute  which  gave  a  right  not  of 
a  maritime  naiture  did  not  confer  juris- 
diction upon  a  Federal  court  sitting  in  ad- 
miralty; Fischer  v.  Caret,  holding  that 
a  state  statute  which  provided  that  "if  a 


11  Kellum  v.  Emerson  (Fed.)  supra. 

i«The  Orleans  v.  Phoebus  (1837)  11  Pet. 
(U.  S.)  175,  9  L.  ed.  677  (opinion  by  Mr. 
Justice  Story);  Ward  v.  Thompson  (1859) 
22  How.  (0.  S.)  330,  16  L.  ed.  249;  Daily 
v.  Doe    (1880)    3  Fed.  903    (dictum);   The 


ship  belongs  to  several  persons,  not  part-  Brothers  (1881)  5  Hughes,  282,  7  Fed.  878 
ners,  and  they  differ  as  to  its  use  or  repair,  '  (suit  by  a  ship-building  firm  against  owners 
the  controversy  may  be  determined  by  any  i  of  a  ship  for  repairs,  a  member  of  the  firm 
court   of    competent    jurisdiction,"    applied    being  one  of  the  owners  of  the  ship) ;  The 


only  to  such  cases  as  did  not  encroach  upon 
admiralty  jurisdiction,  and  therefore  did 
L.R.A.19J7A. 


John  E.  Muhord  (1883)   18  Fed.  456;   The 
H.  E.  Willard  (1892)  52  Fed.  387  affirming 
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ingB  of  a  vessel,^'  or  of  accounts  of  a 
partnership  owning  a  vessel/*  espe- 
cially where  unattended  by  any  other 
ground  of  jurisdiction;**  unless  upon  the 
basis  of  an  adjusted  and  recognized  lia^ 
bility,  in  which  case  the  cause  is  in  fact 
not  one  for  an  accounting;**  or  in  the 
case  of  statutory  provision  granting  jur- 
isdietion^  as  in  England,  where,  by  the 
express  provision  of  the  Admiralty  Act 
of  1861  (24  Vict.  chap.  10,  §§  8  &  35), 
the  high  coui*t  of  admiralty  has  jurisdic- 
tion either  by  proceedings  in  rem  or  by 
proceedings  in  personam  to  decide  all 
questions  arising  between  co-owners 
touching  the  ownership,  employment,  or 


I  earnings  of  any  ship  registered  in  Eng- 
I  land  or  Wales,  and  to  settle  all  accounts 
I  in  relation  thereto  between  the  parties  ;*'' 
I  or  in  Canada,  where  the  jurisdiction 
conferred  upon  the  high  court  of  ad- 
miralty in  England  by  the  Admiralty 
Act  to  take  an  accounting  in  an  action 
between  co-owners  of  a  ship  is  extended 
to  the  Canadian  exchequer  court  by  Colo- 
nial Courts  of  Admiralty  Act  1890,  § 
2,  subsee.  2,  which  provides  that  a 
colonial  court  of  admiralty  may  exercise 
admiralty  jurisdiction  in  like  manner 
and  to  as  full  an  extent  as  the  high  court 
in  England.*'  And  it  does  not  change 
the  nature  of  the  case  that  the  libellant 


(1891)  53  Fed.  509  (suit  for  supplies  fur- 
nished ship  by  part  of  the  owners) ;  The 
Emma  B.  (1906)  140  Fed.  771;  The  Zillah 
May  (1916)  221  Fed.  1016;  Bradshaw  v. 
The  Sylph  (1841)  Fed.  C;ftfl.  No.  1,791; 
Dodge  V.  Leary  (1857)  Fed.  Gas.  No.  3,952b; 
Hall  V.  Hudson  (1863)  2  Sprague,  65,  Fed. 
Cas.  Xo.  5,935  (libel  for  supplies  which  con- 
stituted a  portion  of  the  accounts  of  the 
part  owners);    Kellum   v.  Emerson    (1854) 

2  Curt.  G.  C.  79,  Fed.  Cas.  Xo.  7,669;  The 
r^rch  (1855)  2  Curt.  C.  G.  427,  Fed.  Cas. 
Xo.  8,085  reversing  on  other  grounds  (1855) 

3  Ware,  28,  Fed.  Cas.  No.  8,086;  The  Mar- 
engo (1866)  1  Low.  Dec.  52,  Fed.  Cas.  No. 
9,056;  Martin  v.  Walker  (1850)  Abb.  Adm. 
579,  Fed.  Cas.  No.  9,170;  The  Ocean  Belle 
(1872)  6  Ben.  253,  Fed.  Cas.  No.  10,402 
(dictum) ;  Pettit  v.  The  Chas.  ITeraje  (1882) 
5  Hughes,  359,  Fed.  Cas.  No.  11,047a;  The 
Susan  E.  Voorhis  (1879)  10  Ben.  380,  Fed. 
Cas.  No.  13,633;  Tunno  v.  The  Betsina 
(1857)  Fed.  Cas.  No.  14,236;  United  States 
V.  The  Isaac  Hammett  (1862)  Fed.  Cas.  No. 
15,446,  holding  that  in  a  case  of  forfeiture 
a  claim  for  an  alleged  balance  due  by  a  part 
owner  cannot  be  entertained;  Fischer  v. 
Carey,  ante,  J^lOO,  (dictum) ;  State  v.  Watts 
(1834)  7  La.  440,  26  Am.  Dec.  507;  Swain 
V.  Knapp  (1884)  32  Minn.  429,  21  N.  W. 
414  (dictum).  And  See  Grant  v.  Poillon 
(1857)  20  How.  (U.  S.)  162,  15  U  ed.  871, 
which  affirmed  (1856)  Fed.  Cas.  Xo.  5,700 
and  The  Eclipse  (1889)  135  U.  S.  599,  34 
L.  ed.  269,  10  Sup.  Ct.  Rep.  873. 

"Ward  V.  Thompson  (1859)  22  How. 
(U.  S.)  330,  16  L.  ed.  249. 

1*  United  States  v.  The  Isaac  Hammett 
(1802)  Fed.  Cas.  Xo.  15.446. 

"The  John  E.  Mulford  (1883)  18  Fed. 
455;  The  Emma  B.  (1906)  140  Fed.  771; 
The  Zillah  May  (1915)  221  Fed.  1016,  hold- 
ing that  a  court  of  admiralty  is  without 
jurisdiction  of  a  suit  for  an  accounting  be- 
tween part  owners  of  a  vessel  where  any 
maritime  questions  ariBin<,r  >n  the  contrO' 
versy  would  be  purely  incidental  to  the 
accounting,  rather  than  such  accounting 
incidental  to  any  maritime  controversy 
which  might  develop;  Kellum  v.  Emerson 
(1864)  2  Curt.  G,  G.  79,  Fed.  Cas.  Xo.  7,669. 

!•  Bradshaw  v.  The  Sylph  (1841)  Fed. 
Cas.  No.  1,701;  Dexter  v.  Munroe  (1861) 
L.J1.A.1917A. 


2  Sprague,  39,  Fed.  Cas.  No.  3,863,  holding 
that  a  master  and  co-owner  was  entitled 
to  recover  in  admiralty  the  amount  of  his 
share  of  the  proceeds  of  a  voyage  where 
such  amount  had  been  ascertained  and  was 
in  the  hands  of  the  other  owners;  Foster 
V.  The  Pilot  No.  2  (1853)  Newberry,  Adm. 
215,  Fed.  Cas.  Xo.  4,980,  holding  that  the 
fact  that  a  seaman  was  a  part  owner  did 
not  preclude  him  from  recovering  his  wages 
in  admiralty. 

"The  Afeggie  (1866)  L.  R.  1  Adm.  & 
Eccl.  (Eng.)  77;  The  Lady  of  the  Lake 
(1870)  L.  R.  3  Adm.  <&  Eccl.  (Eng.)  20,  39 
L.  J.  Prob.  N.  S.  40,  21  L.  T.  N.  S.  683,  18 
Week.  Rep.  528,  holding  that  a  suit  in 
admiralty  can  be  maintained  althoup:h 
plaintiff  had  sold  his  interest  in  the  ship 
prior  to  the  commencement  of  the  action  for 
an  accounting;  The  Ampthill  (1880)  L.  R. 
5  Prob.  Div.  (Eng.)  224.  holding  tliat  in 
proper  cases  a  receiver  will  be  appointed  to 
collect  and  render  accounts;  The  Idab 
(1863)  Brown  &  L.  (Eng.)  65,  holding  that 
the  act  is  retroactive  so  a«  to  permit  an 
accounting  as  to  matters  which  took  place 
before  the  act  went  into  effect,  that  it  per- 
mitted an  accounting  where  the  ship  was 
lost  before  the  suit  was  brought,  and  that 
it  gave  jurisdiction  in  a  suit  for  '*an  account 
only:"  The  Albion  (1862)  6  L.  T.  X.  S. 
(Eng.)  165;  The  Cevlon  (1868)  18  L.  T.  N. 
S.  (Eng.)  417;  The*^  Eider  (1879)  40  L.  T. 
N.  S.  (Eng.)  463,  4  Asp.  Mar.  L.  C*8.  104, 
holding  that  the  accounting  must  be  con- 
fined to  items  for  which  the  defendant  was 
accountable  at  the  time  of  the  suit;  The 
Robinsons  (1884)  51  L.  T.  N.  S.  (Eng.) 
905,  6  Asp.  Afar.  L.  Cas.  338,  holding  that 
the  act  did  not  apply  to  :,  vessel  not  reg- 
istered in  England  or  W'ales;  The  Bonnie 
Kate  (1887)  57  L.  T.  N.  S.  (Eng,)  203,  6 
Asp.  Mar.  L.  Gas.  149,  holding  that  the  act 
probably  applies  only  to  suits  between 
•^registered"  co-owners;  The  Mt.  Vernon 
(1891)  64  L.  T.  N.  S.  (Eng.)  148,  7  Asp. 
Mar.  L.  Cas.  32.  holding  that  the  court  will 
only  exercise  its  jurisdiction  where  the  ac- 
counts have  not  been  made  up  within  a 
reasonable  time.  And  see  The  Charles  Jack- 
son (1886)  52  L.  T.  N,  S.  (Eng.)  631,  5  Asp. 
Mar.  L.  Cas.  399. 

"Cope   v.   The   Raven    (1905)    11   B.   C. 
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is  a  mariner/*  or  that  the  admiralty  has  ^ 
jurisdiction  of  all  the  items  in  the  ac- 
count.*^ It  has  been  held,  however,  that 
a  part  owner  who  has  furnished  material 
and  labor  for  repairs  is  entitled  to  a 
maritime  lien  therefor  notwithstanding 
his  relationship  to  the  vessel,  and  is 
entitled  to  an  accounting  as  incidental 
thereto;'^  but  this  is  upon  the  theory 
that  he  is  not  in  court  as  a  part  owner, 
but  as  a  materialman,  and  therefore  is 
entitled  to  a  lien, — which  theory  is  per- 
haps not  sanctioned  by  the  weight  of 
authority.** 

But  in  some  instances  it  has  been  ruled 
that  where  admiralty  has  assumed  jur- 
isdiction of  a  maritime  cause  of  action 
it  may  as  an  incident  to  the  main  relief 
decree  an  accounting;**  or,  in  other 
words,  that  the  mere  fact  of  an  account- 
ing being  incidentally  involved  is  not 
sufficient  to  defeat  admiralty  jurisdic- 
tion.*^ Thus  where  admiralty  has  as- 
sumed jurisdiction  for  the  purpose  of 
selling  a  vessel  and  distributing  the  pro- 
ceeds among  her  part  owners,  and  an 
aeounting  of  the  earnings  is  demanded 


of  one  of  such  owners  as  an  incident  to 
the  just  distribution  of  the  proceeds  of 
the  vessel  sold,  such  an  accounting  may 
and  ought  to  be  allowed.**  So,  where  «a 
vessel  has  been  libeled  and  sold  to  sat- 
isfy decrees  against  her,  and  several 
part  owners  file  petitions  under  the  pre- 
scribed rules  of  practice  in  admiralty 
for  part  or  the  whole  of  the  remnants 
or  surplus  in  court  of  the  proceeds,  and 
the  managing  owner  asks  that  the  whole 
be  paid  over  to  him,  admiralty,  having 
taken  jurisdiction,  will  continue  the  ex- 
ercise of  the  same  until  the  remnants 
are  appropriated,  the  accounting  of  the 
parties  not  being  so  complicated  as  tcr 
disable  the  admiralty  judge  from  pass- 
ing thereon.*'  And  an  accounting  may 
be  had  in  admiralty  as  incidental  to  a 
lien  for  repairs,  etc.,  given  a  part  own- 
er.*^ But  the  accounting  must  be  inci- 
dental, and  not  wholly  foreign,  to  the 
main  cause,  jurisdiction  of  which  has 
been  assumed  by  admiralty,  as  that  court 
cannot  take  an  accounting  in  the  latter 


case. 
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From  the  fact  that  admiralty,  except 


486,  9  Can.  Exch.  404,  holding  that  in  an 
action  between  co-owners  for  an  account 
the  ship  may  he  arrefited  in  an  action  in 
rem;  Hall  v.  The  Seaward  (1892)  3  Can. 
£xeli.  268,  holding  that  the  exchequer  court 
has  jurisdiction  to  take  an  accounting  be> 
tween  co-owners  of  a  ship. 

WKellum  V.  Emerson  (1854)  2  Giu-t.  0. 
C.  79,  Fed.  Cas.  No.  7,669;  The  T^rch  (1855) 

2  Curt.  C.  C.  427,  Fed.  Cas.  No.  8,085,  re- 
versing on  other  grounds  (1855)  3  Ware, 
28,  Fed.  Cas.  No.  8.086. 

••The  I^rch  (1855)  3  Ware,  28,  Fed. 
Cas.  No.  8,086  reversed  on  other  grounds 
in  (1856)  2  Curt.  O.  C.  427,  Fed.  Cas.  No. 

8,085. 

«iPettit  V.  The  Chas.  Hemje  <1882)  6 
Hughes,  359,  Fed.  Cas.  No.  11,047a. 

M  Many  courts  so  hold,  but  the  point  is 
not  within  the  scope  of  this  annotation, 
and  is  referred  to  simply  in  explanation  of 
the  assumption  of  jurisdiction  for  purposea 
of  an  accounting. 

»The  John  K.  Mulford  (1883)  18  Fed. 
455;  The  Emma  B.  (1906)  140  Fed.  771; 
Kellum  V.  Emerson  (1854)  2  Curt.  C.  C. 
79,  Fed.  Cas.  No.  7,669;  The  Larch   (1856) 

3  Ware,  28,  Fed.  Cas.  No.  8,086  reversed 
on  other  grounds  in  (1856)  2  Curt.  C.  C. 
427,  Fed.  Cas.  No.  8.086,  holding  that  it 
is  a  matter  of  sound  discretion  where  the 
accounts  arise  incidentally;  The  L.  B.  Gold- 
smith (1866)  Newberry,  Adm.  123,  Fed. 
Oas.  No.  8,152;  Tunno  v.*  The  Betsina  (1867) 
Fed.  CaR.  No.  14,236;  Fischer  v.  C-abey, 
ante,  1100  (dictum) ;  8wain  y.  Knapp 
(1884)  32  Minn.  429.  21  N.  W.  414  (dictum). 

•iPettlt  V.  The  Chas.  Hemje  (1882)  5 
Hughes,  359,  Fed.  Cas.  No.  11,047a. 

Si  The  John  E.  Mulford  (1883)  18  Fed. 
466;  The  Emma  B.  (1900)  140  Fed.  771. 
L.K.A.1917A. 


And  see  Tunno  v.  The  Betsina  (1857)  Fed. 
Cas.  No.  14,236. 

In  this  connection  the  court  in  The  Emma 
B.  (Fed.)  supra,  said:  **If  the  vessel  wero 
sold,  and  the  proceeds  of  sale  distribute<], 
without  an  accountin|(,  great  injustice  might 
and  probably  would  be  done — injustice,  too, 
which  might  have  bees  avoided,  and  could 
only  have  been  avoided,  by  an  accounting. 
An  accounting  at  some  later  date,  and  in 
some  other  court  and  proceeding,  might 
be  utterly  inefficacious  to  do  justice  between 
the  partiefl;  for  once  the  funds  were  dis- 
tributed, they  might  not  again  be  brought 
within  tlie  control  of  the  court,  or,  being 
expended,  the  mulcted  party  might  not  bo 
able  to  respond  to  the  decree  of  the  court. 
Justice  therefore  serms  to  demand  tliat  an 
accounting  should  be  had  between  the  par- 
ties in  thiA  proceed hig." 

••The  L.  B.  Ooldnmith  (1856)  Newberry, 
Adm.  123,  Fed.  Cas.  No.  8.152.  The  court 
said  that  in  such  a  cane  it  would  be  unjust 
to  pay  the  entire  surplus  over  to  the  man- 
aging owner  and  relegate  the  other  petition- 
ers to  a  bill  in  chancery  for  recovery  of 
their  interest,  and  that  it  would  be  op- 
pressive for  it  to  retain  the  moneys  until 
the  matter  was  settled  in  equity. 

« Pettit  V.  The  Chas.  Hemje  (Fed.)  su- 
pra. It  would  seem  that  the  coui't  in  this 
case  erroneously  held  the  part  owner  en- 
titled to  a  lien,' but  this  does  not  affect  the 
force  of  the  decision  upon  the  point  set 
out  in  the  te.xt. 

«»The  Susan  E.  Voorhis  (1870)  10  Ben. 
380,  Fed.  Cas.  No.  13,633,  holding  that  an 
accounting  was  foreign  to  a  libel  to  recover 
on  a  stipulation  given  for  tlie  safe  return 
of  a  vessel,  and.  therefore,  that  admiralty 
would  not  take  jurisdiction  to  decree  same. 
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in  the  special  cases  above  noted,  will 
not  assume  jurisdiction  of  an  action  for 
an  accounting  between  part  owners  of 
a  vessel,  it  follows  that  the  remedy  of  a 
part  owner  of  a  ship  who  seeks  an  ad- 
justment of  accounts  with  his  co-own- 
ers,^ or  an  accounting  as  to  the  earnings 
of  a  ship  under  a  contract  of  partner- 
ship therein,'^  is  in  a  court  of  chancery, 
unless  a  settlement  has  been  made  or  an 
account  stated  so  as  to  render  unneces- 
sary an  adjustment  of  the  debits  and 
credits.**  But  a  bill  for  an  accounting 
is  insufficient  where  it  merely  alleges 
that  defendant  part  owners  have  had 
sole  possession  of  the  vessel,  no  right  to 
an  accounting  being  established  where 
there  is  no  showing  that  defendants  have 
received  earnings,  or  have  refused  to  ac- 
count, or  are  unable  to  respond  in  dam- 
ages.** In  some  jurisdictions  a  form  of 
proceeding  known  as  "an  action  of  ac- 
count" is  preserved  and  recognized,  al- 
though now  largely  in  disuse.**  In 
Maine,  jurisdiction  in  equity  is  expressly 
conferred  upon  certain  courts  in  cases 
of  part  owners  of  vessels  for  adjustment 
of  their  interests  in  the  property  and 
accounts  respecting  them.** 

And  the  general  rule  would  seem  to  be 
that  an  action  of  assumpsit  to  recover 
a  share  of  the  expenses  incurred  or  a 
portion  of  the  earnings  cannot  be 
maintained  by  a  part  owner  unless   a 

WKellum  V.  Emerson  (1854)  2  Curt.  C. 
C.  79,  Fed.  Gas.  No.  7,669;  The  Marengo 
(1866)  1  Low,  Dec.  52,  Fed.  Gas.  No.  9,065; 
FiscHEB  V.  Gabet,  ante,  1100  (dictum)  ; 
Southworth  v.  Smith  (1858)  27  Conn.  355, 
71  Am.  Dec.  72;  Hyer  v.  Care  (1879) 
17  Fla.  332;  State  v.  Watts  (1834) 
7  La.  440,  26  Am.  Dec.  507;  Maguire 
y.  Pingree  (1849)  30  Me.  508;  Knowlton 
V.  Reed  (1854)  38  Me.  246;  Hill  v. 
Ciocker  (1895)  87  Me.  208,  47  Am. 
St.  Rep.  321,  32  Atl.  878  (action  for  con- 
tribntion  for  repairs,  etc.) ;  Millnirn  v.  Giiy- 
ther  (1849)  8  Gill  (Md.)  92,  50  Am.  Dec. 
681;  Terry  v.  Brightman  (1882)  132  Mass. 
318;  Smith  v.  Butler  (1895)  164  Mass.  37, 
41  X.  E.  60,  holding  that  the  only  remedy 
was  in  equity;  Whiton  v.  Spring  (1878) 
74  N.  y.  169:  Castelli  v.  Cook  (1849)  7 
Hare,  89,  68  Eng.  Reprint,  36,  18  U  J.  Ch. 
N.  S.  148,  13  Jur.  075. 

WWard  V.  Thompson  (1859)  22  How. 
(U.  S.)  330,  16  L.  ed.  249;  The  H.  E.  Will- 
ard  (1892)  52  Fed.  387  affirming  (1891) 
53  Fed.  599;  Endfior  v.  Simpson  (1878)  12 
rhila.  (Pa.)  392.  And  see  Vanner  v.  Frost 
(1870)  39  L.  J.  Ch.  N.  S.  (Eng.)  626. 

»iSee  Riplev  v.  Crooker  (1860)  47  Me. 
370,  74  Am.  Dec.  491:  Gray  v.  Buck  (1886) 
78  Me.  477,  7  Atl.  16,  holding  that  an  ac- 
tion could  be  maintained  bv  one  co-owner 
against  another  who  had  received  insur- 
LK.A.1917A. 


settlement  has  been  made,  balances  as- 
certained and  agreed  upon,  and  it  ap- 
pears that  a  judgment  rendered  for  it 
would  close  the  transaction.**  It  has 
been  held,  however,  that  each  part  own- 
er of  a  vessel  may  maintain  an  action 
in  assumpsit  against  the  *  shipowner's 
husband,  another  part  owner,  for  his 
share  of  the  earnings,**  or  for  contri- 
bution toward  expenses  of  repair.*' 

PoaseMion  and  employatent  «f  TeaseL 

The  right  to  the  possession  of,  and  to 
determine  the  nature  and  extent  of  the 
employment  of,  a  vessel  is  of  course 
primarily  a  maritime  question,  and, 
therefore,  is  usually  eoneeded  to  be  one 
exclusive  of  admiralty  jurisdiction,  the 
contest  generally  being  as  to  whether  or 
not  admiralty  will  afford  relief  in  the 
given  case.  However,  as  subsequently 
shown,  it  has  been  held  that  equity  has 
jurisdiction  in  some  instances. 

And  in  this  class  of  eases  the  con- 
troversy is  usually  between  owners  of 
unequal  interests,  and  the  particular 
question  generally  is  as  to  how  and  by 
whom  relief  will  or  may  be  afforded. 
Taking  up  this  phase  of  the  question, 
it  may  be  said  without  fear  of  contra- 
diction, and,  in  fact,  it  is  universally 
recognized,  that  the  majority  in  interest 
of  the  owners  of  a  vessel  generally  have 
the  right  to  control  same  as  they  see 
fit.    The  reason  usually  assigned  for  this 


ance  money  on  a  poliey  insuring  the  in- 
terest of  both  owners;  Blood  v.  White 
(1849)  :i  CuHh.  (Mass.)  416,  holding  that 
where  the  amount  was  liquidated  the  rem- 
edy was  by  an  action  at  law;  McLauthlin 
V.  Smith  (181)6)  166  Mass.  131,  44  N.  £. 
125,  holding  that  an  action  at  law  may  be 
maintained  where  accounts  have  been  set- 
tled and  a  balance  struck.  And  see  infra, 
text  and  notes  35,  86,  37. 

S«  Southworth  v.  Smith  (1858)  27  Conn. 
355,  71  Am.  Dec  72. 

««8ee  Jarvis  v.  Noyes  ^1858)  45  Me.  106. 

M  Mustard  v.  Robinson  (1862)  52  Me. 
54,  holding  that  an  accounting  could  be  had 
in  equity,  although  it  was  alleged  and  prov- 
en that  a  portion  of  the  funds  in  question 
were  received  by  defendant  as  part  owner 
and  a  portion  as  agent  and  master. 

Sft  It  was  so  held  in  Sturdivant  v.  Smith 
(1849)  29  Me.  387;  Maguir«  v.  Pingree 
(1849)  30  Me.  508;  Hardy  v.  Sprowl  (1851) 
33  Me.  508;  Dodge  v.  Hooper  (1853)  35 
Me.  536;  Knowlton  v.  Reed  (1854)  38  Me. 
246,  citing  earlier  Maine  cases;  Jarvis  v. 
Noyes  (1858)  45  Me.  106.  and  Milburn  v. 
Guyther  (1849)  8  Gill  (Md.)  92,  60  Am. 
Dec.  681. 

MMagruder  v.  Bowie  (1825)  2  Cnmch. 
C.  C.  577,  Fed.  Gas.  No.  8,964. 

S7Sheehan  v.  Dairy mple  (1869)  19  Misdi. 
239. 
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rule  is  that  the  free  use  and  circulation 
of  commercial  property  may  be  promot- 
ed* and  public  interest  thereby  protect- 
ed, a  vessel,  although  the  subject  of 
private  ownership,  being  regarded  also 
as  a  matter  of  public  interest.** 

But  it  has  been  said  that  the  rules  of 
admiralty  regarding  possession  of  ves- 
sels as  between  part  owners  have  been 
adopted  only  for  the  purpose  of  provid- 
ing that  the  ship  should  not  be  kept  idle 
but  employed,  where  it  is  so  desired  by 
any  of  the  owners,  notwithstanding  the 
other  owners  may  object,  and  that  it  is 
only  for  the  purpose  of  carrying  that 
object  into  effect  that  admiralty  will 
interfere ;  *•  from  which  it  would  seem 
to  logically  follow  that  admiralty  would 
not  take  jurisdiction  to  transfer  the 
possession  of  a  vessel  from  the  minority 
owner  or  owners  to  the  majority  owners, 
where  the  former  desire  to  actively  era- 
ploy  the  vessel,  and  the  latter  merely 
wish  possession  so  that  the  vessel  may 
remain  idle.  However,  this  is  probably 
due  to  a  custom  or  policy,  rather  than 
any  inherent  lack  of  jurisdictional  pow- 
er in  the  admiralty  courts. 

It  has  been  expressly  declared  that 
admiralty  will  decree  possession  to  the 
majority  owners  at  their  suit ;  *^  and, 
on  the  other  hand,  that  courts  of  ad- 
miralty have  no  power  to  take  a  vessel 


out  of  the  possession  of  the  majority 
owners  and  put  her  in  possession  of  the 
minority  owners,**  unless,  perhaps,  when 
the  majority  owners  refuse  to  employ 
her  « 

And  it  has  been  expressly  decided  that 
admiralty  has  jurisdiction  to  entertain 
a  petition  by  the  majority  owners  of  a 
vessel  to  fit  out  and  expedite  the  vessel 
on  a  voyage  after  giving  a  stipulation 
for  the  value  of  a  recusant  owner's 
share.**  But  the  owner  of  a  minority 
share  of  a  vessel  who  disapproves  of  a 
voyage  or  employment  sanctioned  or 
desired  to  be  undertaken  by  the  majority 
owners  may  maintain  a  libel  in  admiralty 
to  compel  such  owners  to  give  security 
in  an  amount  equal  to  the  libellant's 
share  for  the  return  of  the  vessel,** 
the  execution  of  such  a  stipulation  be- 
ing a  matter  of  right,  rather  than  a 
privilege  resting  in  the  discretion  of  the 
court.**  And  this  is  the  now  well-set- 
tled rule  in  England*^  and  Ireland,** 
although  in  these  jurisdictions  it  has 
been  declared  that  the  rule  is  otherwise 
where  the  amount  of  the  shares  of  the 
dissenting  owners  are  not  ascertained,** 
in  which  case  the  chancery  court  will 
exercise  jurisdiction  by  injunction  to 
restrain  the  sailing  of  the  ship  until 
the  share  of  the  complaining  party  has 
been  determined  and  security  given  to 


••See  The  Marengo  (1866)  1  Low.  Dec. 
62,  Fed.  Caa.  No.  0,065. 

••See  Tunno  v.  The  Betsina  (1857)  Fed. 
Cas.  No.  14  23G. 

iOSouthworth  v.  Smith  (1858)  27  Conn. 
355.  71  Am.  Dec.  72. 

4lThe  .Tohii  of  r»ndon  (1825)  1  TTagg. 
Adm.  (£i«.)  342. 

42  The  Oceau  Belle  (1872)  6  Ben.  253, 
Fed.  Cas.  No.  10,402. 

48  See  Southworth  v.  Smith  (Conn.)  su- 
pra, and  Hyer  v.  Caro  (1879)   17  Fla.  382. 

44Willinga  v.  Blight  (1800)  2  Pet  Adm. 
288,  Fed.  Cas.  Xo.  17,765.  In  this  connec- 
tion tlie  court,  after  stating  that  it  was 
clearly  of  opinion  that  the  cause  was  one 
of  admiralty  jurisdiction,  continued  as  fol* 
lows:  C'lt  is  a  principle  discernible  in  all 
maritime  codes,  that  every  encouragement 
and  assistance  should  be  afforded  to  those 
who  are  ready  to  give  to  their  ships  con- 
stant employment:  and  this  not  only  for 
the  particular  profit  of  owners,  but  for  the 
general  interests  and  prosperity  of  com- 
merce. ...  A  privation  of  freight,  the 
fruit  and  crop  of  shipping,  seems  therefore 
to  be  an  appropriate  muit^t  on  indolent,  per* 
verse,  or  negligent  part  owners.  The  drones 
ouffht  not  to  share  in  the  stores  acquired 
and  accumulated  by  the  labor,  activity, 
foresight,  and  management  of  the  bees. 
Although  the  hive  may  be  common  prop- 
erty, it  is  destructively  useless  to  all,  if 
not  furnished  with  means  of  proHt  and  sup- 
1..R.A.1917A. 


port  by  industry  and  exertion ;  which  should 
be  jointly  applied  by  all,  before  they  par- 
ticipate in  beneficial  results.  Xor  should 
the  idle  and  incompetent  be  permitted  to 
hold  it  vacant  and  useless,  to  the  injury 
and   ruin    of   the    industrious   and    active." 

And  sec  Southworth  v.  Smith  (Conn.) 
and  Hyer  v.  Caro  (Fla.)  supra. 

46  See  Fox  v.  Paine  (18;«))  Ci-abbe,  271, 
Fed.  Cas.  No.  5,014:   The  Marengo    (186(5) 

1  Low.  Dec.  52,  Fed.  Cas.  No.  0.065;  Tunno 
v.  The  Beteina  (1857)  Fed.  Cas.  No.  14.236, 
and  Hyer  v.  Caro  (1870)  17  FU.  .332. 

46  See  Tunno  v.  The  Betsina  (Fed.)  su- 
pra. 

47  It  was  so  held  in  the  following  ca^es: 
Lambert  v.  Acretree  (1607)  1  Ld.  Baym. 
223,  91  Eng.  Reprint,  1045;  Bhicket  v. 
Anstey  (1697)  1  Ld.  Baym.  235,  01  Eng. 
Reprint,   1053;    Degrave   v.   Hedges    (1707) 

2  Ld.  Raym.  1285,  92  Eng.  Reprint,  343, 
Holt,  470;  Ouston  v.  Hebden  (1745)  1  Wils. 
101,  95  Eng.  Reprint,  515;  Haly  v.  Good- 
son  (1816)  2  Meriv.  77,  35  Eng.  Reprint, 
870, 16  Revised  Rep.  145;  The  Apollo  (1824) 
1  Hagg.  Adm.  (Eng.)  306;  Castelli  v.  Cook 
(1849)  7  Hare,  89,  68  Eng.  Reprint,  36,  18 
L.  J.  Ch.  N.  S.  148,  13  Jur.  675. 

48Hallaran  v.  Donal  (1846)  Jr.  Rep.  9 
Eq.  217. 

49IIalv  v.  Goodson  (1816)  2  Meriv.  77, 
35  Eng. 'Reprint.  870,  16  Revised  Rep.  145; 
Hallaran  v.  Donal  (Jr.)  supra. 
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the  amount  of  it.*®  But  chancery  will 
not  assume  jurisdiction  to  restrain  the 
sailing  of  a  vessel  until  a  stipulation 
for  her  safe  return  is  given,  on  the 
ground  that  she  has  jurisdiction  to  take 
an  accounting  between  the  owners  as  to 
past  earnings,  as  such  reliefs  are  totally 
independent,  rather  than  incidental  to 
and  dependent  upon  each  other.**  And 
it  is  not  now  doubted  that,  in  both  the 
United  States  and  England,  upon  a  fail- 
ure of  a  vessel  to  return  as  stipulated, 
the  libellant  may  proceed  in  admiralty 
by  libel  and  recover  upon  the  stipula- 
tion,** although  in  the  latter  jurisdiction 
it  was  at  one  time  doubtful  whether  a 
court  of  admiralty  had  jurisdiction  to 
enforce  payment  of  such  a  stipulation.** 
However,  admiralty  has  no  jurisdiction 
to  require  the  owners  of  a  majority  in- 
terest in  a  vessel  to  give  bond  to  the 
owners  of  the  minority  interest,  to  cover 
past  indebtedness  of  the  vessel  to  the 
latter,  or  to  indemnify  them  against 
future  loss  in  the  employment  of  the 
vessel.** 

Where  there  is  merely  a  contract  be- 
tween the  co-owners  involved,  equity  has 
jurisdiction.  Thus  it  has  been  held  that 
equity  has  undoubted  jurisdiction  to  en- 
force the  rights  of  co-owners  with  ref- 
erence to  the  possession  of  the  certificate 
of  registry  and  management  of  the  ves- 
sel where  such  rights  are  the  subject  of 
a  contract  between  all  the  owners.** 

8al«  of  TesBel. 

Controversies  between  part  owners  of 
vessels  involving  a  sale  thereof  usually 


arise,  like  cases  of  possession  and  em- 
ployment, between  owners  of  unequal 
interests,  and  the  question  of  jurisdic- 
tion or  the  exercise  thereof  generally 
turns  upon  this  element. 

Taking  up  the  rights  of  owners  of  a 
minority  interest,  they  being  the  ones 
usually  aggrieved,  it  is  generally  ruled 
that  the  jurisdiction  of  courts  of  ad- 
miralty cannot  be  applied  to  direct  a 
sale  at  the  instance  of  such  minority 
upon  an}'  dispute  between  owners  as  to 
the  trade  and  navigation  of  a  ship  en- 
gaged in  maritime  voyages,**  the  theory 
being  that  the  majority  of  the  owners 
have  a  right  to  employ  the  ship  in  such 
voyages  as  they  may  please  by  giving 
a  stipulation  to  the  dissenting  owners 
for  the  safe  return  of  the  ship  where  the 
latter  upon  a  proper  libel  filed  in  ad- 
miralty have  required  it,  and  that  ad- 
miralty will  not  interfere  out  of  regard 
for  the  public  interest  in  commerce  and 
navigation.*''  It  has  been  intimated, 
however,  that  this  rule  is  not  absolute, 
and  that  special  circumstances  may  arise 
which  would  warrant  a  court  of  admiral- 
ty in  decreeing  the  sale  of  the  vessel  at 
the  instance  of  the  minority  owners. 
Thus  it  has  been  said  that  a  case  of  this 
kind  would  arise  where  the  minority  do 
not  wish  to  employ  a  vessel,  but  the  ma- 
jority, who  do  wish  to  employ  it,  cannot 
give  a  sufficient  stipulation,  a  sale  being 
necessary  in  such  a  case  to  prevent  a 
destruction  of  property.**  Moreover,  it 
has  recently  been  expressly  held  in  a 
well-reasoned  California  case,**  that  ad- 
miralty   courts    have   jurisdiction,    and 


WHaly  V.  Goodson  (Eng.)  supra. 

«lOastelli  v.  Cook  (1840)  7  Hare,  89,  68 
Eiig.  Reprint,  36,  18  L.  J.  Ch.  N.  S.  148,  13 
Jur.  675. 

•iTlie  Susan  E.  Voorhis  (1879)  10  Ben. 
380,  Fed.  Cas.  No.  13,633;  Lambert  v.  Aere- 
tree  (1697)  1  Ld.  Raym.  223,  91  Eng.  Re- 
print, 1045;  Blaeket  v.  Anstey  (1697)  1 
Ld.  Raym.  235,  91  Eng.  Reprint,  1053;  De- 
gravjs  V.  Hedges  (1707)  2  Ld.  Raym.  1285, 
92  Eng.  Reprint,  343,  Holt.  470;  The  Apollo 
(1824)  1  Hagg.  Adm.  (Eng.)  .306;  The 
Margaret  (1829)  2  Hagg.  Adm.  (Eng.)  275, 
holding  that  a  suit  to  forfeit  the  bond  is 
premature  where  the  vessel  has  merely 
been  carried  into  a  foreign  port  under  dis- 
tress, where  she  is  under  arrest  for  salvage 
and  wages. 

"Justice  V.  Brown  (1667-8)  Hardr.  473, 
145  Eng.  Reprint,  554,  denying  the  juris- 
diction to  enforce  the  stipulation  although 
the  court  had  ordered  that  same  be  given; 
King  v.  Perry  (1049)  3  Salk.  23,  91  Eng. 
Reprint,  609,  holding  same  as  preceding 
ease. 

MThe   Ocean   Belle    (1872)    6   Ben.   253, 
Fed.  Cas.  Xo.  10,402. 
I    IJ.A.IJHTA. 


M  Darby  v.  Baines  (1851)  9  Hare,  369, 
68  Eng.  Reprint,  550,  21  L.  J.  Ch.  K  S. 
801,  24  Eng.  Rul.  Cas.  226. 

MThe  Orleans  v.  Phoebus  (1837)  11  Pet. 
(U.  S.)  175,  9  L.  ed.  677  (dictum  by  Mr. 
Justice  Story  in  libel  by  owner  of  one  siJrth 
of  vessel  for  sale  of  same) ;  Lewis  v.  Kin- 
ney (1879)  5  Dill.  159,  Fed.  C«s.  No.  8,325 
(libellant  owned  one  third  of  vessel);  The 
Ocean  Belle  (Fed.)  quoted  in  Fischer  v. 
Carey,  ante,  1100  (libellant  owned  five  si\- 
teenths  of  vessel) ;  Tunno  v.  The  Betsina 
(1857)  Fed.  Cas.  No.  14,236  (see  case  as 
discussed  and  quoted  in  Fischeb  v.  Cakey)  ; 
Swain  v.  Knapp  (1884)  32  MiniL  420,  21 
N.  W.  414. 

57  The  Orleans  v.  Phoebus  (1887)  11  Pet 
(U.  S.)  175,  9  L.  ed.  677;  Lewis  v.  Kinnov 
(1879)  5  Dill.  150,  Fed.  Cas.  Xo.  8,325; 
The  Ocean  Belle  (1872)  6  Ben.  253,  Fed.  Cas. 
Xo.  10,402;  Tunno  v.  The  Bet«ina  (1857) 
Fed,  Cas.  No.  14,236;  Swain  v.  Knapp 
(1884)  32  Minn.  429,  21  N.  W.  414  (dic- 
tum). 

M  Tunno  v.  The  Betsina  (1857)  Fed.  Gas. 
No.  14,236. 
M  FiscHEK  ▼.  Carey,  ante,  1100. 
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exclusive  jurisdiction,  of  all  actions  for 
the  sale  of  a  vessel  brought  by  minority 
owners  because  of  differences  as  to  its 
management,  bnt  that  for  reasons  of 
their  own, — the  dominance  of  the  prin* 
ciple  that  majority  owners  have  the  right 
to  the  use  and  control  of  the  vessel, — 
they  refuse  to  exercise  it  in  such  a  case. 
And  it  has  been  said  that  no  substantial 
reason  is  given  for  admiralty  declining 
the  jurisdiction,  while  every  argument 
suggested  by  analogy  and  convenience 
is  in  favor  of  it.** 

Bnt  where  the  equal  jMirt  owners  of 
a  vessel  disagree  as  to  the  nature  of  her 
employment  a  court  of  admiralty  has 
jurisdiction  upon  the  application  of 
either  party  to  decree  a  sale  of  the  ves- 
sel and  a  division  of  the  proceeds  if  in 
its  discretion  the  facts  warrant  such  a 
disposition.*^  The  disagreement  between 
the  part  owners,  however,  must  not  be 
upon  the  question  of  employment  or  no 
employment,  for  in  such  case  those  who 
desire  to  employ  shall  prevail,  but  rather 
must  be  a  disagreement  as  to  the  manner 
in  which  a  vessel  shall  be  employed.** 
The  principle  upon  which  the  jurisdic- 
tion is  usually  exercised  is  that  the  use 
of  the  property  of  an  equal  owner  can- 
not, upon  any  consideration  of  legal 
equity  or  right,  upon  the  mere  fact  of  a 
common  and  equal  ownership  be  taken 


from  him  and  be  placed  entirely  under 
the  control  of  his  co-owner.**  But  the 
rule  that  courts  of  admiralty  have  ju< 
risdiction  to  decree  the  sale  of  a  vessel 
at  the  suit  of  the  owner  of  one  moiety 
thereof  has  not  been  universally  adhered 
to,  it  having  been  held  in  a  few  early 
eases  *^  that  no  such  jurisdiction  exists. 
A  few  oases  have  involved  the  ques- 
tion of  the  right  of  a  state  court  to  de- 
cree a  sale  of  a  vessel  in  an  action 
between  part  owners.  Thus  in  New 
York  and  Wisconsin  it  has  been  ruled 
that  a  state  court,  as  between  unequal 
owners  of  a  vessel  who  have  disagreed  as 
to  its  management,  may  appoint  a  re- 
ceiver and  order  the  vessel  to  be  sold 
and  the  proceeds  distributed  among  the 
owners  upon  either  of  two  theories: 
first,  that  admiralty  has  no  jurisdiction 
in  such  a  case,  and  second,  that,  assum- 
ing jurisdiction  in  courts  of  admiralty, 
such  jurisdiction  is  not  exclusive,  but 
rather  concurrent  with  that  of  equity.** 
And  in  Louisiana  it  has  been  ruled  that 
state  courts  have  a  right  to  decree  the 
sale  of  a  ship  as  a  necessary  incident 
to  an  accounting  and  a  partition  of  the 
interests  of  various  part  owners,  the 
theory  being  that  such  jurisdiction  is 
saved  by  the  reservation  by  the  Judi- 
ciary Act  of  all  common-law  remedies.** 
iSo  in  a  later  case  in  that  state,  it  was 


•0  Coyne  v.  Ca/ples  (1881)  7  Sawy.  300, 
8  Fed.  638. 

•1  (Fed.)  Ibid;  The  Emma  B.  (1906)  140 
Fed.  771;  The  Annie  H.  Smith  (1878)  10 
Ben.  110,  Fed.  Cas.  No.  420;  Burr  v.  The 
St.  Thomas  (1851)  Fed.  Cas.  No.  2,194a; 
Burr  V.  The  St.  Thomas  (1851)  Fed.  Cas. 
No.  2,195;  The  Ocean  Belle  (1872)  6  Ben. 
253,  Fed.  Cas.  No.  10,402  (dictum);  The 
Seneca  (1829)  3  Wall.  Jr.  395,  Fed.  Cas. 
No.  12,670  reversing  (1828)  Oilpin,  10, 
Fed.  Cas.  No.  3,650  (a  well -reasoned  and 
leading  case,  in  which  the  early  history 
of  the  law  on  the  cjiiestion  is  traced) ;  Tun- 
no  V.  The  Betsina  (1857)  Fed.  Cas.  No. 
14,236;  The  Vincennes  (1858)  Fed.  Cas.  No. 
16,944;  Swain  v.  Knapp  (1884)  .32  Minn. 
429,  21  N.  W.  414  (dictum).  And  in  The 
John  E.  Mulford  (1883)  18  Fed.  455,  as 
in  Skrine  v.  The  Hope  (1793)  Bee,  2,  Fed. 
Cas.  No.  12,927,  admiralty,  without  dis- 
cussion of  the  question  of  right,  assumed 
jurisdiction  of  and  sold  a  vessel  in  libel 
filed  to  obtain  a  sale  and  partition  thereof 
between  equal  half  owners. 

WTunno  y.  The  Betsina  (1857)  Fed.  Cas. 
No.  14,236. 

••Burr  V.  The  St.  Thomas  (1851)  Fed. 
Cas.  No.  2,195. 

Wit  was  so  held  in  Bradshaw  v.  The 
Sylph  (1841)  Fed.  Cas.  No.  1,791;  and 
Davis  V.  The  Seneca  (1828)  Gilpin,  10, 
Fed.  Cas.  No.  3,650  reversed  in  (1829)  3 
Wall.  Jr.  395,  Fed.  Cas.  No.  12,670.  In 
LR.A.IDITA. 


Bradshaw  v.  The  Sylph  (Fed.)  supra,  the 
court  based  its  conclusion  upon  the  dictum 
of  Mr.  Justice  Story  in  The  Orleans  v. 
Fhflebus  (1837)  11  Pet.  (U.  S.)  175,  9  L.  ed. 
677,  to  the  effect  that  "the  jurisdiction  of 
courts  of  admiralty  in  cases  of  part  owners, 
having  unequal  interests  and  shares,  is  not, 
and  never  has  been,  applied  to  direct  a  sale, 
upon  any  dispute  between  them  as  to  the 
trade  and  navigation  of  a  ship  engaged  in 
maritime  voyages,  properly  so  called,*' 
pointing  out  that  the  rule  was  so  laid 
down  as  to  include  both  majority  and 
minority  ow^ners  and  as  to  exclude  the 
powers  of  the  court  to  decree  a  sale  at  the 
suit  of  either. 

w  Andrews  v.  Betto  (1876)  8  Hun  (N.  Y.) 
322,  set  out,  quoted,  and  discussed  in  Fiscii- 
EB  V.  Carey,  ante,  1100;  Revnolds  v.  Nielsou 
(1903)  116  Wis.  483.  96  Am.  St.  Rep.  1000: 
93  N.  W.  455^  also  set  out  and  discussed  in 
the  FiscuER  Case.  In  the  Reynold's  Case 
the  court  in  discussing  the  first  theory  said 
that  the  circumstances,  if  such  it  was,  that 
the  Federal  court  could  not  in  the  exercise 
of  admiralty  and  maritime  jurisdiction 
decree  the  sale  of  a  vessel  and  the  distri- 
bution of  the  proceeds  as  against  a  majority 
o>yner,  suggests  jurisdiction  by  the  state 
court  rather  than  want  of  jurisdiction,  and 
in  any  case  did  not  militate  against  there 
being' a  state  jurisdiction. 

••State  V.  Watts  (1834)  7  La.  440,  26 
Am.  Dec.  507, 
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held  that  a  suit  to  settle  the  affairs  of 
a  pilotage  partnership  and  for  damages 
for  breach  of  the  partnership  contract, 
demand  being  made  that  a  pilot  boat, 
the  property  of  the  partnei*ship,  be  sold 
and  the  proceeds  divided,  was  not  a  suit 
in  admiralty,  and  that  a  state  court 
could  assume  jurisdiction  and,  among 
other  relief,  decree  a  sale  of  the  boat 
and  a  division  of  the  proceeds.^  And 
in  Minnesota,  although  admitting  that  a 
suit  by  a  minority  owner  for  an  account- 
ing, appointment  of  a  receiver,  and  sale 
of  a  vessel  is  not  a  common-law  but 
rather  is  an  equitable  suit,  of  which  an 
admiralty  court  will  not  take  jurisdic- 
tion, it  has  been  held  that  a  state  court 
of  equity  may  decree  the  sale  of  the 
vessel  and  an  accounting.** 

In  England  it  is  expressly  provided  by 
the  Admiralty  Act  of  1861  (24  Vict, 
chap.  10,  §§  8  &  35)  that  the  high  court 


of  admiralty  shall  have  jurisdiction 
either  by  proceedings  in  rem  or  by  pro- 
ceedings in  personam  to  decide  all  ques- 
tions arising  between  the  co-owners,  or 
any  of  them,  touching  the  ownership, 
possession,  employment,  and  earnings 
of  any  ship  registered  at  any  port  in 
England  or  Wales,  or  any  share  thereof, 
and  may  settle  all  accounts  outstanding 
and  unsettled  between  the  parties  in 
relation  thereto,  and  may  direct  the  said 
ship,  or  any  share  thereof,  to  be  sold, 
and  may  make  any  such  order  in  the 
case  as  is  deemed  jQit.^  Under  this  enact- 
ment admiralty  courts  have  power  tx> 
decree  the  sale  of  a  vessel  at  the  suit 
either  of  the  majority  owners™  or  the 
minority  owncrs,"^^  although  in  the  latter 
case  it  is  very  leluctant  to  do  so.*^  But 
the  act  does  not  apply  to  a  vessel  not 
registered  either  in  England  or  Wales." 


«7  Francis  v.  Lavine  (1874)  26  La.  Ann. 
:ni. 

«« Swain  v.  Knapp  (1884)  32  Minn.  429, 
21  N.  W.  414. 

«&  This  act  and  its  relation  to  the  sale 
in  admiralty  of  a  vessel  was  involved  in  the 
following  cases:  The  Albion  (1862)  6  L. 
T.  N.  S.  (Eng.)  166;  The  Cevlon  (1868)  18 
L.  T.  N.  H,  (Eng.)  417;  The  Nelly  Schneider 
(1878)  L.  R.  3  Prob.  Dlv.  (Eng.)  152.  39 
L.  T.  N.  S.  360,  27  Week.  Rep.  308,  4  Asp. 
Alar.  L.  Cas.  64;  The  Marion  (1884)  L.  R. 
10  Prob.  Div.  4,  64  L.  J.  Prob.  N.  S.  8,  51 
L.  T.  N.  S.  006,  33  Week.  Rep.  432,  5  Asp. 
Mar.  L.  Cas.  339,  24  Eng.  Rnl.  Cas.  244;  The 
Robinsons  (1884)  51  L.  T.  N.  S.  (Eng.)  905, 
5  Asp.  Alar.  L.  Ca«.  3,38;  The  Heroward,  L. 
R.  [1895]  P.  (Eng.)  284,  64  L.  J.  Prob. 
N.  S.  87,  11  Reports,  798,  72  L.  T.  N.  S. 


903,  44  Week.  Rop.  288,  8  Asp.  Mar.  U 
Cas.  22.  And  sec  The  Horlock  (1877)  L.  R. 
2  Prob.  Div.  (Eng.)  243,  47  L.  J.  Prob.  N. 
8.  fi,  36  J^  T.  N.  8.  622,  3  Asp.  Alar.  U  Ca«. 
421. 

TO  The  Ceylon  (1868)  18  L.  T.  N.  S.  (Eng.) 
417. 

71  The  Albion;  The  Xelly  Schneider:  The 
Alarion;   and  The  Hereward    (Eng.)    supra. 

WThe  Nelly  Schneider  and  The  Marion 
(Eng.)  supra,  holding  that  a  complete  dis- 
agreement between  tlie  parties  did  not  con- 
stitute sufficient  reason  for  the  court  to 
order  a  sale  of  the  ship;  The  Hereward 
(Eng.)  supra,  holding  that  before  decreeing 
a  sale  the  court  should  be  satisfied  that  such 
decree  would  be  to  the  interests  of  :\ll. 

TO  The  Robinsons   (1884)   51   L.  T.  N.  S. 
(Eng.)  905,  5  Asp.  Alar.  L.  Cas.  338. 

G.  J.  C 


:nebraska  supreme  court. 

NICK   ARRIGO 
v. 

GUS  A.  HYERS,  Sheriff,  Appt. 
(98  Neb.  134,  152  N.  W.  319.) 

■ 

Dcfliiition  —by  leglBlature. 

1.  The  legislature  may  define  words  used 
in  a  statute  so  that  their  meaning  is  ex- 
tended. 
For  other  cascsy  see  Statutca,  II,  a,  in  Dig, 

1-62  A .  S. 

Headnotes  bv  Letton,  J. 


Statnte  —  dcAnition  —  coiistrnction. 

2.  A  legislative  dcHnilion  or  an  interpre- 
tative provision  in  a  statute  designed  to 
extend  a  particular  word  so  as  to  include 
more  than  its  usual  meaning  should  be  con- 
strued  reasonably  and  in  accordance  with 
the  intent  and  purpose  of  the  whole  act. 
For  other  cases,  see  StatuteSy  II.  a,  in  Dig. 

J-52  y.  8. 

Food  —  misbranding  —  |>olioe  power. 

3.  It  is  within  the  police  power  of  the 
stat-e  to  provide  that  certain  food  product-s 
sold  in  package  form  shall  l)e  deemed  "mit?- 
branded''  if  there  be  contained  in  the  pads- 
age  any  gifts,  premiums,  or  prisjes. 

For  other  oases,  see  Constitutional  Law,  II 
c,  4,  d,  in  Dig,  1-62  \.  S, 


Xote.  —  The  question,  what  constitutes 
misbranding  within  the  pure  food  and  drugs 
laws,  is  discussed  in  the  annotation  follow- 
ing Seven  Cases  v.  I'nited  States,  L.R.A. 
191 6D,  169;  tsee  especially  page  ]79  of  that 
note  as  to  packages  containing  premiums  or 
coupons. 
X.R.A.19nA. 


The  subject  of  st^ite  regulations  as  af- 
fected by  the  Federal  pure  food  law  i-*  dis- 
cussed in  the  note  to  AlcUermott  v.  Stale, 
47  L.R.A.(X.S.)  985:  and  see  later  case. 
State  V.  Armour  &  Co.  L.R.A.1916E,  380. 
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Commerce  ^^  food  —  power  of  state. 

4.  The  f«ct  ibftt  Congrese  has  declared 
when  a  package  of  food  shall  be  deemed  mis- 
branded  does  not  prevent  a  state  from 
making  other  requirements,  not  inconsistent 
with  the  act  of  Congress,  respecting  the  sale 
of  food  products  in  package  form. 
Far  other  caaes,  see  Commerce,  IV.  h,  in  Dig 

1^52  N.  B. 

(Barnea,  J.,  dissents.) 
(AprU  3,  1015.) 

APPEAL  by  the  sheriff  from  a  judgment 
of  the  District  Court  for  Lancaster 
County  discharging  relator  from  custody, 
to  which  he  had  been  committed  lor  viola- 
tion of  the  Pure  Food  I^aw,  in  a  habeaa 
corpus  proceeding  to  obtain  his  release. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Grant  G.  Martin,  Attorney  Gen- 
eral, and  .Frank  E.  fklgerton.  Assistant 
Attorney  General,  for  appellant: 

Misbranding  is  carefully  defined  in  th.e 
statute,  and  under  that  definition  of  mis- 
branding relator  is  guilty  and  the  writ  of 
habeas  corpus  should  have  been  denied. 

United  States  v.  65  Casks  Liquid  Ex- 
tracts, 170  Fed.  449,  90  C.  C.  A.  667,  175 
Fed.  1022. 

Mr.  J.  B.  Strode  also  for  appellant. 

Mr.  T.  S.  Allen*  for  appellee: 

Relator's  business  cannot  be  outlawed 
because  the  legiaktture  has  defined  mis- 
branding to  be  something  that  is  not  mis- 
branding. 

Edward's  Appeal,  108  Pa.  289;  Weston 
V.  Arnold,  L.  R.  8  Ch.  108e>  43  L.  J.  Ch. 
N.  S.  123,  22  Week.  Rep.  284:  State  ex  reL 
Richey  v.  McGrath,  05  Mo.  199,  8  S.  W. 
425;  Com.  v.  Moorhead,  7  Pa.  Co.  Ct.  518; 
Perry  v.  Keene,  56  N.  H.  514;  Robbins  v. 
Taxing  Dist.  120  U.  S.  480,  30  L.  ed.  604, 
1  Inters.  Com.  Rep.  45,  7  Sup.  Ct.  Rep.  592; 
Denver  v.  Frueauff,  30  Colo.  20,  7  L.R.A. 
(N.S.)  1131,  88  Pac.  380,  12  Ann.  Cas.  521; 
State  ex  rel.  Hartigan  v.  Sperry  &  H.  Co. 
94  Neb.  785,  49  L.R.A.(N.S.)  1123,  144  N. 
W.  796;  Low  v.  Rees  Printing  Co.  41  Neb. 
127,  24  L.R.A.  702,  43  Am.  St.  Rep.  670,  59 
N.  W.  362;  Yick  Wo  v.  Hopkins.  118  U.  S. 
356,  30  L.  ed.  220,  6  Sup.  Ct.  Rep.  1064; 
Her  V.  Ross,  64  Neb.  720,  57  L.R.A.  895,  97 
Am.  St.  Rep.  676,  00  N.  W.  869;  Re  Van- 
dine,  6  Pick.  187,  17  Am.  Dec.  351. 

The  Pure  Food  Law  is  not  within  the 
police  pow^r  of  the  state. 

£x  parte  Dietrich,  149  Cal.  104,  5  L.R.A. 
(N.S.)  873,  84  Pac.  770;  People  use  of  State 
Bd.  of  Health  v.  Wilson,  249  111.  195,  35 
L.R.A.(N.S.)  1074,  94  X.  E.  141;  Tilford 
▼.  Belknap,  126  Ky.  244,  11  L.R.A.(N.S.) 
708,  103  S.  W.  289;  People  v.  Ringe,  125 
L.R.A.1917A. 


App.  DIt.  592,  110  N.  Y.  Supp.  74;  State 
ex  rel.  Hartigan  v.  Sperry  &  H.  Co.  94  Xeb. 
786,  40  UR.A.(N.S.)  1123.  144  N.  W.  796; 
State  ▼.  Dalton,  22  p.  I.  77,  48  L.R.A.  7T5, 
84  Am.  St.  Rep.  818,  46  Atl.  234;  Young 
T.  Com.  101  Va.  853,  45  S.  E.  327;  People 
ex  rel.  Madden  v.  Dycker,  72  App.  Div.  308, 
76  N.  Y.  Supp.  Ill;  People  v.  Gillson,  109 
N.  Y.  380,  4  Am.  St.  Rep.  465,  17  N.  E. 
343;  Ex  parte  Hutchinson,  137  Fed.  949; 
Slate  V.  Caf^paro,  115  Md.  7,  80  Atl.  606; 
Opinion  of  Justices,  208  Mass.  607,  94  N. 
E.  848;  State  v.  Ramseyer,  73  N.  H.  81, 
58  Atl.  058,  6  Ann.  Cas.  446;  Lochner  v. 
New  York,  198  U.  S.  45,  49  L.  ed.  937,  25 
Sup.  Ct.  Rep.  589,  3  Ann.  Cas.  1133;  Low 
v.  Rees  Printing  Co.  41  Neb.  127,  24  L.R.A. 
702,  43  Am.  St.  Rep.  670,  69  N.  W.  362; 
Re  Morgan,  26  Colo.  415,  47  L.R.A.  52,  77 
Am.  St.  Rep.  269,  58  Pac.  1071;  People  v. 
Biesecker,  1«9  N.  Y.  53,  57  UR.A.  178,  88 
Am.  St.  Rep.  534;  Re  Case,  20  Idaho,  128, 
116  Pac.  1037;  State  v.  Santee,  111  Iowa, 
1,  53  L.R.A.  763,  82  Am.  St.  Rep.  489,  82 
N.  W.  445;  State  v.  Butterfteld  Livestoek 
Co.  17  Idaho,  441,  26  L.R.A.  (N.S.)  122^, 
134  Am.  St.  Rep.  263,  106  Pac.  455;  Ex 
parte  Quarg,  149  Cal,  79,  5  L.R.A.(N.S.) 
183,  117  Am.  St.  Rep.  115,  84  Pac. 
766,  9  Ann.  Cas.  747;  People  v.  Ringe, 
197  N.  Y.  143,  27  L.R.A.(N.S.)  528, 
90  N.  E.  451,  18  Ann.  Cas.  474;  People 
ex  rel.  Duryea  v.  Wilber,  198  N.  Y.  1,  27 
L.R.A.(N.S.)  357,  90  N.  E.  1140,  19  Ann. 
Cas.  626;  Bacon  v.  Locke,  42  Wash.  215, 
83  Pac.  721,  7  Ann.  Cas.  589;  State  v.  Mik- 
sicek,  22^5  Mo.  561,  135  Am.  St.  Rep.  507, 
125  S.  W.  507;  McDermott  v.  Wisconsin, 
228  U.  S.  115,  57  L.  ed.  764,  47  L.R.A. 
(N.S.)  084,  33  Sup.  Ct.  Rep.  431,  Ann.  Cas. 
1915A,  39;  T^uisville  &  N.  R.  Co.  v. 
Hughes,  201  Fed.  727. 

Mr.  E.  G.  MaggI  also  for  appellee. 

Ijetton,  J.,  delivered  the  opinion  of  the 
court: 

A  criminal  complaint  was  filed  against 
the  relator,  charging  that  on  the  9th  day 
of  October,  1913,  he  tmlawfully  sold  one 
package  of  "Souvenir  Checkers  Popcorn 
Confection"  to  one  E.  L.  Redfem,  in  which 
package  was  unlawfully  contained  a  cer- 
tain gift,  premium,  and  prite,  to  wit,  one 
toy  tin  butterfly  with  pin  affixed.  He  was 
found  guilty  and  required  to  pay  a  ftne  of 
$10  and  costs.  Having  failed  to  pay  bis 
fine,  he  was  committed  to  jail  until  dis- 
charged. He  brought  these  proceedings  in 
habeas  corpus  to  obtain  his  release.  A 
hearing  was  held  and  relator  discharged. 
The  sheriff  has  prosecuted  an  appeal. 

The  question  presented  is  whether  the 
relator  was  guiity  of  a  violation  of  the 
Pare  Food  Act.    Rev.  Stat.  1913,  chap.  24, 
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2526-2552.  He  afiserts  that  since  there 
was  no  food  product  in  the  package,  but 
popcorn  confection^  and  this  was  plainly 
marked  upon  the  outside  thereof,  the  pack- 
age was  not  misbranded,  and  that  sub- 
division 6,  §  2537,  relating  to  food  products 
in  package  form,  is  not  within  the  police 
power  of  the  state.  The  state  asserts  that, 
since  the  package  sold  contained  an  object 
in  the  nature  of  "a  gift,  premium,  or  prize,'^ 
to  sell  it  was  a  violation  of  the  law. 

Section  2537  provides  that  the  term 
"miebranded"  shall  apply  to  drugs,  liquors, 
and  articles  of  food  under  certain  condi- 
tions. It  also  provides:  ''For  the  purpose 
of  this  chapter  an  article  shall  alsa  be 
deemed  to  be  misbranded:  .  .  .  Sixth. 
In  case  of  food  products  if  there  be  con- 
tained in  the  package  any  gifts,  premiums, 
or  prizes.*' 

The  act  in  question,  while  commonly 
known  as  the  "Pure  Food  Law"  is  entitled: 
"An  Act  to  Create  and  Maintain  a  Food, 
Drug,  Dairy  and  Oil  Commission  for  the 
State  of  Nebi-aska ;  to  Define  Its  Powers  and 
Duties,  to  Provide  for  the  Inspection  of 
Foods,  Drugs,  Dairy  Products  and  Oils,  to 
Regulate  the  Manufacture  and  Sale  of 
Drugs,  Food  Products,  Dairy  Products,  Pe- 
troleum Products  and  Oils,"  etc.  Laws 
1913,  chap.  109. 

The  general  purpose  of  the  act  is  to  pro- 
tect the  public  from  the  adulteration  of 
food  products,  the  unsanitary  operation  of 
creameries,  dairies,  cheese  factories,  or  other 
places  where  food  products  are  manufac- 
tured or  offered  for  sale,  the  prevention  of 
fraud  upon  the  public  in  the  sale  of  food 
products  put  up  in  packages  as  to  quality 
and  weight,  by  requiring  a  correct  state- 
ment clearly  printed  on  the  outside  of  the 
main  label  of  the  contents,  and  also  of  the 
net  weight  of  the  contents  exclusive  of  the 
container.  Many  provisions,  regulations, 
and  restrictions  are  contained  in  the  act  in 
order  to  carry  out  these  general  purposes. 
Among  these  is  found  the  clause  upon  which 
this  prosecution  is  based,  declaring  a  pack- 
age of  food  products  misbranded  if  tiiere  be 
contained  in  the  package  any  gifts,  pre- 
miums, or  prizes.  The  evident  purpose  of 
the  provision  as  to  misl»:anding  is  to  pro- 
tect the  public  by  requiring  a  full  disclo- 
sure of  the  contents  of  each  package,  and 
to  promote  fair  and  honest  competition  in 
the  sale  of  food  products,  by  eliminating  any 
act  or  element  designed  to  conceal  the  true 
nature  or  value  of  the  article  packed. 
These  general  objects  are  clearly  within  the 
police  power  of  the  state.  The  l^islation 
relates  to  one  of  the  most  essential  func- 
tions of  the  government.  Jt  treats  of  the 
public  health,  pure  foods,  and  honest 
L.R.A.19nA. 


weights  and  raeasuree,  which  are  all  mat- 
ters pertaining  to  the  general  welfare  and 
for  the  protection  of  the  public.  For  the 
purpose  of  enforcing  the  law,  provision  is 
made  for  a  food  commission  and  for  in- 
spectors. 

The  principal  arguments  of  relator  are 
that  unless  there  is  a  false  statement  upon 
the  label  a  package  is  not  misbranded  and 
the  legislature  has  no  power  to  declare  it 
so;  "that  appellee's  business  cannot  be  out- 
la  w*ed  because  the  legislature  has  defined 
misbranding  to  be  something  that  is  not 
misbranding."  A  number  of  decisions  are 
cited  to  the  effect  that  it  cannot  "make 
that  a  party  wall  which  is  not  a  party 
wall,"  nor  a  child  bom  out  of  lawful  wed- 
lock into  *'a  lawfully  begotten"  one,  nor 
make  that  a  lottery  which  is  not  a  lottery. 
We  agree  in  the  main  with  tliis  contention, 
and  also  with  relator's  contention  that 
statutes  enacted  in  the  exercise  of  the  po- 
lice power  must  have  relation  to  a  proper 
public  purpose,  and  must  not  arbitrarily 
invade  rights  guaranteed  by  the  Constitu- 
tion. Has  the  legislature  power  to  declare 
a  package  so  marked  "misbranded?  It  is 
an  elementary  principle  of  statutoiy  inter- 
pretation that,  where  the  legislature  ex- 
pressly states  the  meaning  which  is  to  be 
given  to  a  term  used  in  an  act,  it  is  the 
duty  of  the  courts  to  give  it  su<^  meaning, 
and  thus  carry  out  the  evident  intent  and 
purpose  of  the  legislature. 

The  enforcement  of  some  of  the  most  im- 
portant provisions  of  the  Pure  Food  Act 
depends  upon  the  definition  given  in  the 
act  to  many  of  the  words  used  therein. 
Unless  the  words,  "person,"  "drug,"  "adul- 
teration," "misbranded,"  "blend,"  and  other 
words  therein  defined,  are  interpreted  to 
mean  that  which  the  legislature  declares, 
the  force  of  the  act  is  practically  nullified. 
Several  of  these  words  as  used  in  the  act 
contain  ideas  not  quite  within  their  ordi- 
nary meaning.  Take  the  word  "drug"  as  an 
instance.  Many  substances  may  be  em- 
braced within  the  statutory  definition  which 
are  not  ordinarily  termed  drugs.  Also  in 
the  statutorv  definition  of  "adulteration" 
a  drug  is  deemed  to  be  adulterated  *if  its 
strength  or  purity  fall  below  the  professed 
standard  or  quality  under  which  it  is  sold" 
(Rev.  Stat.  §  253G,  subdiv.  IL),  even  though 
no  other  substances  be  added  to  it.  Ice 
cream  is  deemed  "adulterated"  if  it  does  not 
contain  at  least  14  per  cent  butter  fat,  and 
fruit  cream  if  it  contains  less  than  1*2 
per  cent  butter  fat;  and  yet  pure  milk 
varies  widely  in  its  content  of  butter  fat, 
and  until  this  act  took  efl'ect  ice  cream  in 
which  pure  milk  and  cream  were  used  could 
not  be  said  to  be  adulterated  aaerely  he- 
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cause    its    fat    eoBtent    fell    below     this 
standard. 

Tlie  concept  which  a  word  conveys  is 
that  which  custom  has  accorded  it.  There 
is  no  reason  why  a  l^islature  may  not  ex- 
pand the  definition  of  a  word  to  a  reason- 
able degree,  and  include  within  the  circle 
of  its  definition,  for  the  purpose  of  an  act, 
ideas  which  are  related  to  that  concept, 
but  not  ordinarily  included  therein.  A 
definition  in  a  statute  is  as  effective  and 
forceful  as  any  other  part  of  the  act.  This 
court  has  so  held  in  Ilerold  v.  State,  21 
Neb.  50,  31  N.  W.  258,  speaking  of  a  legis- 
lative definition  of  "fraudulent  transfer  of 
property:**  "This  definition  is  furnished 
by  the  act  itself,  and  the  definition  is  as 
much  a  part  of  the  act  as  any  other  por- 
tion. The  right  of  the  legislature  to  pre- 
scribe the  legal  definitions  of  its  own  lan- 
guage must  be  conceded.*'  State  v.  Ameri- 
can Surety  Co.  91  Neb.  22,  135  N.  W.  305, 
Ann.  Cas.  1013B,  973;  Farmers'  Bank  v. 
Hale,  59  N.  Y.  62. 

This  is  the  general  rule.  "Any  provision 
in  a  statute  which  declares  its  meaning  or 
purpose  is  authoritative.  Whether  it  re- 
lates to  the  object  of  a  whole  act,  or  of 
a  single  section,  or  of  a  word,  it  is  a  dec- 
laration having  the  force  of  law.  It  is 
binding  on  the  courts,  though  otherwise  they 
would  have  understood  the  language  to 
mean  something  different.**  2  Lewis's 
Sutherland,  Stat.  Coustr.  2d  ed.  §  576.  See 
also  cases  cited  in  note  to  §  358.  "The 
court  is  sometimes  obliged  by  the  legisla- 
ture to  put  an  interpretation  on  a  word 
which  it  does  not  ordinarily  bear,  when  it 
has  been  enacted  that  something  'shall  be 
deemed'  to  be  something  else."  Brooks  v. 
Baker  [1906]  1  K.  B.  11,  15,  75  L.  J.  K.  B. 
N«  S.  41,  70  J.  P.  24,  54  Week.  Rep.  195, 
94  U  T.  N.  S.  97,  22  Times  L.  R.  36, 
4  L.  Q.  R.  Ill,  1  Smith  Reg.  465;  Mc- 
Elhone  ▼.  Philadelphia  Quartette  Ghib,  53 
Pa.  Super.  Ct.  262;  Com.  v.  Crowl,  245  Pa. 
554,  91  Atl.  922:  State  T.  Standard  Oil 
Co.  61  Or.  438,  123  Pac.  40,  Ann.  Cas. 
1914B,  179;  State  ex  rel.  Michener  v. 
Harrison,  116  Ind.  300,  19  N.  E.  146;  Chi- 
cago &  E.  I.  R.  Co.  V.  State,  153  Ind.  134, 
,11  N.  E.  924;  State  ex  rel.  Exchange  Bank 
V.  Allison,  155  Mo.  325,  56  S.  W.  467;  Peo- 
ple V.  William  Henning  Co.  49  L.R.A.(N.S.) 
1206,  and  note  (260  Til.  554,  103  N.  £. 
530) ;  Beale,  Cardinal  Rules  of  Legal  In- 
terpretation, 2d  ed.  301. 

Tlie  legislature  evidently  intended  to  pre- 
vent the  label  upon  such  a  package  from 
doing  otherwise  than  speaking  the  exact 
truth.  A  package  may  with  reason  be  said 
to  be  mlsbranded  if  the  label  does  not 
accurately  describe  its  contents.  It  is  rea- 
L.R.A.1937A. 


sonable  to  presume  tliat  it  believed  it  to 
be  a  wise  provision  for  the  public  welfare 
to  enact  that  packages  of  food  offered  for 
sale  should  not  contain  tin  butterflies,  toy 
savings  banks,  or  printed  coupons  offered 
as  prizes.  The  act  contemplates  the  in- 
spection of  dairies,  packing  houses,  and 
other  sources  of  food  supplies,  to  the  end 
that  cleanliness  and  sanitary  conditions 
shall  prevail;  but  tliere  is  no  provision 
for  the  inspection  of  places  where  prizes 
and  gifts  are  made  or  handled,  however 
dirty  or  unsanitary  they  may  be.  If  this 
provision  is  not  in  effect,  these  articles, 
brought  from  whatever  germ-laden  source, 
may  be  placed  in  contact  with  the  food. 
Another  evident  purpose  was  the  regula- 
tion of  the  Veight  of  the  food  contents, 
so  as  to  prevent  fraud,  and  so  that  the  pur- 
chaser should  know  the  quantity  of  food 
he  was  buying.  The  law  requires  the 
weight  of  the  "contents"  to  be  stated  on  the 
label.  Among  the  contents  in  this  case  waa 
a  tin  butterfly;  in  another  case  it  was  a 
toy  savings  bank.  Tlie  net  weight  of  the 
contents  is  stated,  but  it  is  left  uncertain 
how  much  is  food.  The  weight  of  the  article 
witliin  the  package  may  be  greater  than 
that  of  the  food  product.  It  may  be 
of  less  value,  pound  for  pound,  and  thua 
defraud.  The  purchaser  is  left  in  the  dark 
as  to  the  weight  of  the  food  he  is  buying. 

It  is  also  argued  that  since,  under  the 
terms  of  the  statute  of  the  United  States, 
this  package  is  not  mlsbranded,  that  law 
controls,  and  the  state  act  cannot  be  held 
to  apply.  A  similar  question  was  raised 
in  Savage  t.  Jones,  225  U.  8.  501,  56  L. 
ed.  1182,  82  Sup.  Ct.  Rep.  715,  with  respect 
to  the  statute  of  Indiana.  It  was  held  that 
the  intent  to  supersede  the  police  power 
of  the  state  is  not  to  be  implied,  unless  the 
act  of  Congress,  fairly  interpreted,  is  in 
actual  conflict  M-ith  the  law  of  the  state. 
We  find  no  such  conflict  here,  and  both 
acts  may  stand  and  be  enforced. 

The  act  is  a  beneficent  one.     It  is  con- 
tinually exposed  to  the  assaults  of  those  en- 
deavoring to  cut  down  its  provisions,  and 
by  a  process  of  elimination  to  fritter  away 
its  value  to  the  public.    This  should  not  be 
done,   unless  the  legislature  has   failed  to 
speak  so  that,  with  the  aid  afforded  by  its 
own  definitions,  its  purpose  can  be  under- 
stood.    It  is  a  sound  rule  that,  where  the 
intent  of  the  legislature  and  the  object  and 
purpose   of   a   law   are   obvious,   and    such 
manifest  purpose  and  intent  are  not  incon- 
sistent with   or   outside   the   terms  of    tlie 
law,  it  is  not  allowable  to  permit  the   in- 
tent and  purpose  to  be  defeated  merely  '^- 
cause  not  defined  and  declared  in  the  most 
complete    and    accurate    language.      Black, 
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Constr.  &  Interpretation   of  Lavrs,  2d  ed.        Petition    for    rehearing   denied    June    5, 
§  151. 

We  are  of  opinion  the  District  Court  erred 
in  discharging  the  relator,  and  its  judg- 
ment is  therefore  reversed. 


Barnes,  J.,  dissents. 


1915. 

Dismissed  by  the  Supreme  Court  of  the 
United  States,  October  21,  1915,  289  U.  S. 
653,  60  L.  ed.  487,  86  Sup.  Ct.  Rep.  665. 


WASHINGTON  SUPREME  COURT. 

(Department  No.   1.) 

J.  D.  VAN  BUREN  et  al.,  Appts., 

V. 

E.  C.  TRUMBULL  et  al.,  Respts. 

(92  Wash.  691,  159  Pac.  891.) 

Hiierliway  —  vaeiition  —  effect  on  private 
rifrht. 

The  rights  in  streets  shown  on  a  plat,  of 
Uiose  who  buy  lots  in  reliance  on  the  plat, 
are  not  affected  by  a  statute  vacating  roads 
which  remain  unopened  for  public  use  for 
a  specified  period  of  years. 
For  other  casea,  see  Highicays,  F.  a,  S,  in 

Dig.  1-52  y.  8. 

(August  30,  1916.)  j 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Superior  Court  for  Yakima  County 
in  defendants'  favor  in  an  action  brought 
to  quiet  title  to  certain  land.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Williamson  Sk  liuluiian  for  ap- 
pellants. 

Mr.  H.  J.  Snively,  for  respondents: 

The  purchaser  of  a  city  lot  according  to 
the  plat  showing  the  street  bounding  the 
lot  cannot  acquire  title  to  a  portion  of  the 
street  by  adverse  possession,  being  estopped 
by  the  reference  to  the  plat  in  the  deed. 

Moore  v.  Walla  Walla,  2  Wash.  Terr.  184, 
2  Pac.  187 ;  Kenyon  y.  Knipe,  2  Wash.  394, 
13  L.R.A.  142,  27  Pac.  227 ;  Smith  v.  King 
County,  80  Wash.  277,  141  Pac.  695;  Port 
Townsend  v.  Lewis,  34  Wash.  413,  75  Pac. 
982;  George  v.  Columbia  &  P.  S.  R.  Co.  38 
Wash.  480,  80  Pac.  767;  Kline  v.  Stein,  30 
Wash.  189,  70  Pac.  235;  Yesler  v.  Holmes, 
39  Wash.  34,  80  Pac.  851;  Richardson  v. 
Davis,  91  Md.  390,  46  Atl.  964;  Almy  v. 
Church,  18  R.  I.  182,  26  Atl.  58;  34  Cyc. 
1177. 

Chadwtck,  J.,  delivered  the  opinion  of 
the  court: 

M-any  years  ago  A  laid  out  an  addition 
to  the  city  of  North  Yakima  known  as  the 

Note.  —  For  vacation  of,  or  refusal  by 
public  to  accept,  platted  street  or  highway 
as  affecting  private  easements  of  abutting 
owners,  see  annotation  following  this  case, 
post,  1123. 
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St.  Paul  acre  lots.  The  plat  was  filed  in 
May,  1888,  and  shows  a  street  through  the 
center  of  the  tract  known  as  Clark  street. 
Appellants  and  their  predecessors  in  inter- 
eat  bought  on  one  side  of  Clark  street.  Re- 
spondents bought  on  the  other  side  of  the 
street.  All  parties  bought  with  reference  to 
the  plat.  At  the  time  respondents  bought, 
their  land  and  went  into  possession,  plain- 
tiffs or  their  predecessors  had  fenced  all 
that  part  of  Clark  street  abutting  their 
property.  Since  respondents  settled  upon 
their  land,  the  question  of  title  to  Clark 
street  had  been  the  subject  of  some  n^otia- 
tjon  among  the  parties.  For  a  time  respond- 
ents found  a  way  out  to  the  established 
streets  over  the  property  now  owned  by  one 
of  the  appellants.  Differences  arose.  Feeling 
finally  became  so  acute  that  it  led  to  open 
warfare.  Appellants,  on  whose  land  re- 
spondents had  been  accustomed  to  travel, 
closed  and  locked  the  gate,  and  finally 
brought  this  action  to  quiet  title  to  the  land 
abutting  their  lots,  and  lying  witliin  thu 
bounds  of  Clark  street  as  extended  on  the 
plat.  They  rely  upon  the  Statute  of  Limi- 
tations, contending  that  Clark  street  was 
never  opened  or  improved  by  the  public,  and 
became,  in  virtue  of  the  act  of  1890,  which 
this  coiu*t  held  to  apply  to  city  streets 
(Murphy  v.  King  County,  46  Wash.  587,  88 
Pac.  1115 ) ,  as  against  the  public,  subject  to 
the  private  right  of  any  party  who  may  have 
taken  possession  of  it  and  held  it  for  the 
statutory  period. 

Appellants  rely  primarily  upon  Smith  v. 
King  County,  80  Wash.  273,  141  Pac.  695, 
and  Norfolk  v.  Nottingham,  96  Va.  34,  30  S. 
£.  444.  They  insist  the  reasoning  of  the 
latter  case  was  adopted  in  the  fonner.  In 
our  own  cases  the  sole  question  considered 
was  whether  the  public  had  any  interest  in 
streets  that  had  been  theretofore  dedicated, 
but  not  opened  or  worked  by  the  public  for 
a  period  of  five  years.  The  question  of 
riglits  between  abutting  owners  or  tJiose 
who  had  purchased  with  reference  to  the 
plat  was  not  passed  upon.  Indeed,  it  would 
seem  that  the  writer  of  the  opinion  in  the 
Smith  Case  had  the  question  in  mind,  and  by 
apt  expression  reserved  it.  It  is  said :  'The 
purchasers  are  not  parties  to  this  litigation, 
and  their  rights  cannot  be  affected  by  the 
result.    Their  rights,  if  any,  depend  upon  the 
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doctrine  of  estoppel.  Moreover,  they  or 
their  successors  in  title  may  have  since 
compromised  or  lost  the  right  so  acquired. 
These  questions  we  are  not  called  upon  to 
consider  or  decide.  The  estoppel,  if  any, 
operates  only  in  favor  of  those  who  have 
been  misled  to  their  injury,  and  they  alone 
can  set  it  up" — citing  the  Virginia  case: 
"The  purchasers  of  lots  are  not  parties  to 
this  litigation,  and  their  rights  can  in  no 
respect  be  affected  hy  its  results.  It  may  be 
that  the  dedication  was  complete  as  to  those 
who  purchased  lots  prior  to  the  public  sale 
on  the  2l8t  of  September,  1870,  or  as  to 
those  who  purchased  on  that  day  before  the 
announcement  was  made  by  the  auctioneer, 
to  which  we  b&ve  referred.  It  may  be  that 
the  owners  of  lots  so  purchased,  though 
they  acquired  a  complete  right  to  the  use  of 
the  streets  as  designated  upon  the  maps  at 
the  time  tlieir  respective  purchases  were 
made,  have  since  compromised  or  lost  the 
right  so  acquired.  We  are  not  called  upon 
to  consider  or  to  decide  any  of  these  ques- 
tions. We  are  only  concerned  with  the 
rights  of  the  parties  before  us." 

With  the  right  of  the  public  eliminated, 
we  have  the  reserved  question  squarely  be- 
fore us. 

No  cases  going  to  the  exact  state  of  facts 
with  which  we  have  to  deal.liave  been  cited 
by  counsel,  nor  have  we,  after  considerable 
search,  been  able  to  find  any.  Resort  must 
be  had  to  fundamental  principles.  One  who 
plats  property  upon  which  streets  have  been 
laid  out,  and  who  sells  property  with  refer- 
ence thereto,  cannot,  by  an  act  of  his  own, 
defeat  the  right  of  his  vendee  to  use  the 
platted  streets  for  the  purposes  Intended. 
He  is  estopped  to  deny  or  impeach  rights 
thus  acquired.  Elliott,  Heads  &  Streets,  § 
1191;  Herman,  Estoppel,  §§  1145-1147; 
Cincinnati  v.  White,  6  Pet.  431,  8  L.  ed.  452; 
Weisbrod  v.  Chicago  &  N.  W.  R.  Co.  18  Wis. 
40,  86  Am.  Dec.  743;  Boise  City  v.  Hon,  14 
Idaho,  272,  94  Pac.  167.  "The  doctrine  has 
for  its  object  the  suppression  of  fraud  and 
the  enforcement  of  honesty  and  fair  deal- 
ing. Where,  therefore,  lots  have  been  offered 
for  sale,  and  have  been  purchased  in  ac- 
cordance with  a  map  or  plat  upon  which 
streets  are  made  to  appear,  it  is  presumed 
that  the  purchase  was  induced,  and  the  price 
of  the  lots  enhanced  thereby,  and  the  seller 
is  estopped  to  deny  the  right  which  has  been 
thus  acquired.  To  permit  him  to  sell  the 
lots  under  such  circumstances,  and  then  to 
close  the  streets,  would  be  to  permit  him  to 
perpetrate  a  fraud  upon  his  vendees."  Nor- 
folk V.  Nottingham,  supra. 

The  court  continues;  and  this  is  the  ex- 
pression upon  which  appellants  hang  their 
hopes:  "Such  an  estoppel,  however,  oper- 
ates only  in  favor  of  him  who  has  been  mis< 
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led  to  his  injury,  and  he  alone  can  set  it  up. 
This  proposition  would  seem  to  flow  as  a 
logical  sequence  from  the  principle  upon 
which  estoppel  rests,  and  is  abundantly  su«i- 
tained  by  authority.  See  Ketch um  v.  Dun- 
can, 96  U.  S.  659,  24  L.  ed.  868." 

This  we  shall  consider  later  in  this  opin- 
ion. 

Now  it  would  seem,  if  the  vendor  or  dedi- 
cator of  land  could  not,  by  any  act  of  his 
own,  deny  to  his  vendee  a  right  to  at  least 
an  easement  in  the  property  theretofore 
dedicated  as  a  street,  that  one  claiming  by, 
through,  or  under  him  could  not  do  so.  As 
between  the  grantees  of  a  common  grantor 
who  had  platted  and  sold  land,  rights  are 
to  be  primarily  determined  by  reference  to 
the  right  of  the  grantor.  That  is  to  say,  if 
the  common  grantor  could  not  deny  the  full 
effect  of  his  deed  and  the  right  of  ingress 
and  egress,  his  grantee  could  not  do  so. 

The  statute  vacating  streets  that  had  not 
been  opened  to  the  public  reads  as  follows: 
"Any  county  road,  or  part  thereof,  which 
has  heretofore  been  or  may  hereafter  be 
authorized,  which  remains  unopened  for 
public  use  for  the  space  of  five  years  after 
the  order  is  made  or  authority  granted  for 
opening  the  same,  shall  be  and  the  same  is 
hereby  vacated,  and  the  authority  for  build- 
ing the  same  barred  by  lapse  of  time."  Bal. 
Code,  S  3803. 

It  makes  no  mention  of  private  rights, 
and  cannot  be  held  to,  in  any  way,  affect 
them.  Having  failed  to  take  account  of 
situations  where  lots  had  been,  or  might 
thereafter  be,  sold  in  platted  additions,  the 
logical  assumption  must  be  that  the  legis- 
lature intended  no  more  than  to  waive  the 
interest  of  the  public  in  so  far  as  it  was 
rejiresented  by  the  municipality.  This  be- 
lief finds  some  support  when  we  consider 
that,  at  the  time  the  statute  vacating  un- 
opened highways  was  passed,  we  had  upon 
the  statute  books,  and  have  now,  a  law 
making  the  vacation  of  platted  property  a 
matter  entirely  discretionary  with  the 
county  commissioners,  to  be  granted  only 
upon  such  conditions  and  restrictions  as 
they  might  deem  reasonable  and  for  the 
public  good,  and,  we  may  add,  the  statute 
implies,  without  doing  violence  to  private 
rights.    Rem.  &  Bal-  Code,  §§  7844-7846. 

It  may  be  seriously  questioned  whether 
it  was  within  the  power  of  the  legislature 
to  so  legislate  as  to  take  away  a  right  of 
easement  acquired  by  deed  from  the  owner 
of  platted  property.  A  right  of  private 
easement  may  exist  although  the  public 
right  of  easement  be  destroyed  or  extin- 
guished. Without  resorting  to  the  constitu- 
tional  question,  but  keeping  close  to  the^ 
statute,  having  in  itoind  its  letter  and  its; 
spirit,  we  may,  however,  hold  that  private 
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rights  of  easement  were  not  affected  by  the 
act,  and  that  they  remain  as  if  the  act  had 
not  been  passed.  Such  is  the  fair  implica- 
tion of  the  act,  and  it  is  not  inconsistent 
with  its  letter  to  so  hold.  The  rule  govern- 
ing before  the  adoption  of  the  statute  of 
1890  is  clearly  stated  in  Angel  an  Highways, 
§  326,  note:  ''Until  the  time  arrives  when  a 
street  is  required  for  actual  public  use  and 
when  the  public  authorities  may  properly  be 
called  upon  to  open  it  for  such  use,  no  mere 
nonuser,  however  long  continued,  will  oper- 
ate as  an  abandonment  of  It,  and  all  persons 
in  possession  of  it  will  be  presumed  to  hold 
subject  to  the  paramount  right  of  the  pub- 
lic." 

If  we  eliminate  the  public  right,  the  rule 
would  read,  Subject  to  the  mutual  rights  of 
the  various  grantees  who  trace  their  title 
to  the  common  grantor,  who  is  ever  re- 
strained by  the  bar  of  estoppel  from  denying 
the  right  of  easement  to  his  grantees. 

The  rights  of  parties  owning  land  abut- 
ting a  vacated  highway  or  street  are  well 
stated  in  Holloway  v.  6outhmayd,  139  N.  Y. 
390-404,  34  N.  £.  1049.  The  court,  in  dis- 
cussing a  case  where  no  formal  dedication 
had  been  made  (the  principle  is  the  same 
as  where  a  street  has  been  vacated),  said: 
"The  fact  in  that  case  was  that  the  owner  of 
the  tract  made  conveyances  of  portions, 
bounding  tliera  upon  intended  streets  not 
yet  laid  out  by  legal  authority,  but  treating 
them  as  located  if  the  map  of  tlie  public 
authorities  had  been  extended.  The  deci- 
sion of  the  referee  was  upheld,  as  being 
supported  by  the  authorities,  that  these 
conveyances,  although  not  amounting  to 
a  dedication  of  the  lands  embraced  in  the 
supposed  streets  to  the  use  of  the  public,  or 
constituting  them  public  highways,  created 
an  easement  in  favor  of  the  grantees  of  the 
lots  abutting  thereon;  which,  as  between 
them  and  their  grantor,  and  those  deriving 
title  under  him,  entitled  them  to  have  the 
lands  described  in  the  conveyances  as  streets 
mnd  avenues  left  open  as  such  for  the  bene- 
fit of  their  lots" — and,  in  discussion  of  the 
particular  case :  "If,  by  act  of  law,  the  pub- 
lic right,  or  easement  in  the  highway,  has 
ceased,  there  is  no  reason  lor  saying  that,  as 
against  the  grantor  of  the  abutting  land, 
any  right  to  the  continuance  of  private  eaBe- 
ments  has  been  lost  to  the  grantee.  At 
least,  the  principal  argument  for  the  other 
view  is  that  the  possible  discontinuance  of 
the  highway  was  a  contingency  which  the 
parties  must,  or  should,  have  considered. 
•  But  is  that  quite  just?  Had  the  grantee 
not  the  right  to  assume  that,  with  the  fee  of 
the  highway  in  the  grantor,  in  conveying 
lands  with  boundaries  given  upon  the  high- 
A\ay,  together  with  all  the  appurtenances, 
casements,  advantages,  and  privileges,  he 
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intended  to  and  did,  impliedly  if  not  in  ex- 
press terms,  warrant  to  his  grantee,  as  far 
as  he  was  concerned,  the  continuance  of  the 
open  space  in  front  of  the  land  for  all  the 
beneficial  purposes  which  it  could  subserve, 
even  if  the  public  easement  should  cease! 
When  it  is  said  that  the  land  of  a  highway, 
which  has  been  discontinued,  reverts  to  pri- 
mary conditions  of  ownership,  obviously,  it 
is  to  be  understood  that  such  ownersliip  is 
not  thereby  relieved  of  burdens  created  by 
the  original  owner." 

So,  in  Portland  v.  Whittle,  3  Or.  126-128, 
it  is  said:  "When  a  man  or  company  of 
men  own  land,  and  lay  it  off  into  blocks  and 
streets,  and  sell  lots  abutting  on  a  street  so 
laid  off,  so  that  the  street  is  a  eonvenience 
to  the  purchasers  of  the  lots,  those  acts 
amount  to  a  dedication  of  the  land  so  laid 
off  into  streets,  and  the  persons  ao  laying  it 
off  cannot  recall  it  or  in  any  manner  prevent 
its  being  used  as  streets.  Such  persons  are 
barred  or  estopped  by  their  acts,  and  all  per- 
sons or  corporations  subsequently  claiming 
under  them  are  equally  bound." 

Referring  again  to  the  Smith  Case,  coun- 
sel say  that  respondents  cannot  claim  an 
estoppel  as  against  appellants  unless  they 
have  been  misled  to  their  injury.  This  argu- 
ment presupposes  a  right  in  the  appellants 
that,  as  we  vienv  the  case,  does  not  exist, 
but  if  there  be  a  technical  right  as  against 
the  public,  it  vanishes  under  the  peculiar 
facts  in  this  case.  Respondents  and  their 
grantors  were  misled  to  their  injury.  They 
bought  with  reference  to  the  plat.  They  no 
doubt  paid  more  for  their  lots  than  they 
would  have  paid  but  for  the  platted  street— 
if  indeed  they  would  have  bought  at  all.  In 
Bayard  v.  Hargrove,  45  Ga.  342,  350,  353, 
will  be  found  a  complete  argument  against 
the  contention  of  the  appellants: 

"But  there  is  a  clear  distincti<«  by  the 
authorities,  and  in  the  nature  of  the  case, 
between  a  mere  right  of  way  seized  by  the 
public  or  dedicated  to  the  public  and  the 
case  made  by  this  record.  Here  is  a  con- 
tract. The  owner  of  the  land  proposes  to 
lay  out  a  town.  He  makes  up  a  map,  with 
the  lots,  streets,  lanes,  etc.,  marked  upon 
it,  and  he  not  only  agrees  to  dedicate  the 
sireets  to  the  public,  but  he  sells  the  lots 
abutting  upon  the  streets.  The  public 
accepts  the  streets,  the  lot  owners  buy  the 
lots  under  these  repi-esentations,  and  the 
owner  of  the  soil  gets  a  consideration  for 
his  dedication  in  the  increased  price  of  hia 
lots. 

"In  this  case  there  are  three  parties  to 
the  transaction, — the  owner  of  the  land,  the 
public,  and  the  purchasers  of  the  lots.  And 
the  whole  affair  is  a  matter  of  contract,  for 
a  valuable  consideration.  Especially  is  it 
true  that  there  are  more  parties  at  interest 
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thaii  the  public  and  the  dedicator.  The 
purchasers  of  the  lots  acquired  a  contract 
right  in  the  street.  They  acquired  the 
right  to  use  it  themselves  and  the  right  to 
have  the  street  open  to  all  others  whom 
they  may  desire  to  use  it.  This  title  is 
gone  from  the  owner,  except  with  the  con- 
sent of  the  public  and  the  lot  owners.  If 
the  public  were  to  forfeit  or  abandon  it, 
this  would  not  affect  the  rights  of  the  lot 
owners.  The  owner  of  the  land  has  paiied 
with  his  right  ever  to  assert  his  right  to 
the  soil  to  the  injury  of  the  easement. 
.  .  .  In  cases  like  this,  of  a  sale  of  lots 
upon  a  street  dedicated  by  the  vendor  of 
the  lots,  there  is  an  element  that  does  not 


exist  in  the  cases  referred  to  bv  the  counsel 
for  the  defendant  in  error.  .  .  .  That 
element  is  that  this  street  was  one  of  the 
inducements  of  the  vendees  to  buy.  The 
price  of  the  land  to  the  vendor  was  in- 
creased by  his  dedication  of  the  street.  Its 
precise  width  and  the  precise  uses  to  which 
it  shall  be  put  are  material  to  the  owner  of 
the  abutting  lands,  and  not  to  the  original 
proprietor." 

We  find  no  error,  and  the  judgment  is 
affirmed. 

Morris,  Ch.  J.,  and  Mount,  Fullerton, 
and  Ellis,  JJ.,  concur. 


Annotation — ^Vacation  of,  or  refusal  by  public  to  accept,  platted  street  or 
highway  as  affecting  private  easements  of  abutting  owners. 


The  scope  of  this  note  is  limited  to 
the  question  of  the  rights  acquired  by 
an  individual  who  buys  property  with 
reference  to  a  plat  or  holds  under  one 
who  so  purchased,  to  an  easement  in 
the  streets  shown  on  the  plat,  after  the 
street  has  been  vacated  by  the  public 
authorities,  or  after  a  foimal  refusal 
by  the  public  to  accept  the  dedication 
of  the  street.  The  fact  that  there  has 
been  a  dedication  of  the  streets  is  pre- 
supposed, and  a  formal  refusal  to  accept 
is  regarded  as  the  equivalent  of  a  vaca- 
tion; hence,  the  note  does  not  include 
cases  that  turn  upon  the  fact  that  there 
has  been  no  dedication.  (Various  phases 
of  the  question  of  dedication  by  selling 
with  reference  to  plats  are  discussed  in 
notes  referred  to  in  Index  to  L.R.A. 
Notes,  subject  "Dedication.")  It  must 
be  here  assumed  that  the  purchaser  of 
the  abutting  property  has  acquired  as  a 
member  of  the  public  by  virtue  of  the 
dedication  the  right  to  use  the  street. 
He  also  acquires  an  easement,  implied 
covenant,  or  estoppel  against  the  grantor 
that  gives  him  the  use  of  the  streets. 
(See  note  to  Talbert  v.  Mason,  14  L,R.A. 
(N.S.)  878,  and  other  notes  referred -to 
in  Index  to  L.R.A.  Notes,  subject  "Ease- 
ments.") The  question  here  is  whether 
these  two  rights  or  easements  are  sep- 
arate and  distinct,  so  that  the  loss  of 
the  one  by  the  vacation  of  the  street  by 
the  public  authorities  has  no  effect  upon 
the  other,  or  whether  they  merge  into 
one  easement  so  that  the  private  ease- 
ment cannot  survive  the  destruction  of 
the  public  right  to  use  the  street. 

Of  course  the  question  presupposes 
the  right  of  the  public  authorities  to 
Vacate  the  streets,  and  that  there  has 
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been  a  legal  vacation  or  its  equivalent, 
so  that  cases  turning  upon  the  authority 
to  vacate  or  the  legality  of  the  vacation 
are  not  included. 

Generally  as  to  rights  of  abutting 
owner  upon  vacation  of  street,  see  note 
to  German  Evangelical  Lutheran  St. 
Lucas  Congregation  v.  Baltimore^  52 
L.R.A.(N.S.)  889,  and  notes  there  re- 
ferred to. 

The  court  in  Van  Burek  v.  Trumbull, 
ante,  1120,  in  holding  that  the  private 
easement  is  distinct  from  and  will  sur- 
vive the  destruction  of  the  public  ease- 
ment, is  in  harmony  with  the  decided 
weight  of  authority  as  well  as  with  the 
principles  that  appear  to  work  the  more 
equitable  conclusion  in  most  cases.  The 
two  cases  cited,  infra,  in  which  the 
courts  reached  the  opposite  conclusion 
are  early  cases  and  were  decided  under 
exceptional  circumstances. 

The  merser  theevy. 

It  has  been  held  that  one  buying  by 
reference  to  a  recorded  plat  does  not 
take  by  the  deed  a  private  right  over 
the  streets  designated  on  the  plat,  dis- 
tinct from,  and  independent  of,  the 
public  right  of  way,  hence  a  vacation  of 
a  street  by  the  corporate  authorities 
extinguishes  all  his  easements  in  the 
streets.  Kimball  v.  Kenosha  (1855)  4 
Wis.  321.  This  case  has  often  been  cited 
as  authority  for  the  doctrine  that  the 
private  easement  is  merged  into  the 
greater  easement  of  the  public,  so  that 
the  lesser  cannot  survive  the  destruction 
of  the  greater.  But  it  is  questionable 
whether  the  decision  will  bear  that  gen- 
eral construction.  There  was  a  statute 
in  force  when  the  land  was  bought  vest- 
ing   title,    to    the   land    designated    as. 
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streets,  in  the  municipality  in  trust  for 
the  public  to  use  as  streets.  By  the 
vacation  the  city  was  held  to  have  aban- 
doned its  trust,  and  title  reverted  to  the 
original  grantor,  who  then  conveyed  to 
the  city  free  from  the  trust,  and  the 
suit  was  to  compel  the  city  to  remove 
its  obstructions  from  the  street.  The 
case  is  cited  by  the  court  in  Bailey  v. 
Culver  (1884)  84  Mo.  531,  where  the 
doctrine  of  merger  is  more  clearly  de- 
fined and  supported.  These  two  cases 
are  the  only  authorities  that  support 
that  doctrine;  and  it  will  be  seen,  infra, 
that  most  courts  adopt  the  better  theory, 
i.  e.,  that  the  purchaser's  easement  based 
upon  his  deed  as  a  contract  is  independ- 
ent of  and  will  survive  the  public  right 
of  way.    See  Van  Buren  v.  Trumbull. 

Against  the  merger  tl&eory. 

Even  under  a  statute  that  vests  abso- 
lute title  in  fee  to  the  streets  in  the 
city  upon  the  owner's  recording  the  plat, 
but  revests  it  in  the  owner  on  the  city's 
vacating  the  street,  the  purchaser  of  a 
lot  by  reference  to  the  plat  acquires  an 
easement  by  his  deed  that  entitles  him 
to  the  use  of  the  street  for  ingress  and 
egress  to  his  lot  after  the  vacation,  pro- 
vided he  has  not  waived  his  rights. 
Gebhardt  v.  Reeves  (1874)  75  HI.  301. 
In  this  case  it  was  held  that  the  pur- 
chaser had  waived  his  right  to  the  ease- 
ment by  signing  the  petition  that 
authorized  the  city  to  vacate  the  street. 

In  Nicklas  v.  Keller  (1896)  9  App. 
Div.  216,  41  K.  Y.  Rupp.  172,  the  court 
said:  "The  plaintiff  contends  that  by 
the  action  of  the  commissioners  in  re- 
jecting this  strip  of  Mott  street  from 
the  limits  of  One  Hundred  and  Forty- 
eighth  street  the  title  to  the  strip  re- 
verted unencumbered  to  the  owners  of 
the  soil.  We  think  this  position  cannot 
be  sustained.  In  the  case  of  a  public 
highway  it  is  doubtless  true  that  when 
the  highway  is  closed  by  proper  author- 
ity the  abutting  owners  do  not  continue 
to  possess  a  private  easement  over  the 
highway  as  a  right  of  way.  It  was  so 
held  in  Wheeler  v.  Clark  (1874)  58  N, 
y.  267,  and  in  Kings  County  F.  Ins.  Co. 
V.  Stevens  (1886)  101  N.  Y.  411,  5  N. 
E.  353.  But  the  present  case  differs 
from  those  cited.  The  rights  of  the 
purchasers  of  lots  fronting  on  Mott 
street  were  not  the  rights  that  abutters 
have  in  a  public  highway,  but  private 
easements,  created  by  laying  out  the 
street  and  by  the  sale  of  lots  thereon.'' 
And  the  hea'dnote  of  this  case  reads  as 
follows:  "The  rule  that,  when  a  public 
highway  is  closed  by  proper  authority, 
L.R.A.1917A. 


the  abutting  owners  do  not  continue  to 
possess  a  private  easement  of  passage 
{  over  the  land  theretofore  used  as  a  high- 
way, has  no  application  to  a  case  in 
which  owners  of  lots,  abutting  upon  a 
piece  of  land  delineated  as  a  street  upon 
a  way  made  by  the  owner,  by  whom  all 
the  lots  were  sold,  acquire  by  reason  of 
such  map  and  the  conveyance  to  them 
an  easement  or  right  of  way  over  the 
land  so  delineated  as  a  street." 

In  White's  Bank  v.  Nichols  (1876)  64 
N.  Y.  65^  where  the  eity  had  narrowed 
the  street  thus  vacating  the  part  over 
which  an  abutting  owner  claimed  the 
easement,  the  court  held  that  ''the  only 
other  question  presented  by  the  record 
is  as  to  the  claim  of  the  defendant  to 
an  easement  in  the  premises  in  question. 
The  general  rule  is,  that  where  the  owner 
of  land  in  a  city  lays  out  a  street  through 
it  and  sells  lots  on  each  side  of  the 
street,  the  public  have  an  easement  of 
way  or  right  of  passage,  although  it  may 
not  become  a  public  highway  in  the  ordi- 
nary sense  of  that  term  until  the  dedi- 
cation is  accepted  and  the  street  adopted 
by  the  corporation,  and  the  grantees  of 
the  lots  are  entitled  as  purchasers  to 
have  fhe  interval  or  space  of  ground  left 
open  forever  as  a  street,  and  to  the  right 
of  using  the  way  for  every  purpose  that 
may  be  usual  and  reasonable  for  the 
accommodation  of  the  g^nted  premises. 
Neither  the  corporation  of  the  city,  nor 
the  state  authorities,  nor  the  grantor  can 
do  any  act  to  impair  this  right  or  re- 
strict the  grantees  in  the  enjoyment  of 
it."  To  the  same  effect  is  Smith  v. 
Smith  (1907)  120  App.  Div.  278,  104 
N.  Y.  Supp.  1106,  affirmed  in  (1908)  193 
K.  Y.  667,  87  N.  E.  1127. 

In  Can-oil  v.  Asbury  (1905)  28  Pa. 
Super.  Ct.  354,  the  court  said:  "Asbury 
had  laid  out  and  opened  the  street  upon 
his  own  land,  and  his  deed  to  Carroll,  in 
addition  to  the  covenants  necessarily 
implied  as  between  the  parties  and  those 
claiming  under  them  respectively,  inci- 
dentally involved  a  tender  to  the  public 
of  an  easement  for  the  street  as  a  public 
highway,  with  the  right  to  make  laws 
and  ordinances  as  to  the  manner  in 
which  this  public  street  should  be  used; 
but  Carroll  was  a  purchaser  for  himself 
and  his  grantees,  by  implied  covenant 
from  his  grantor,  of  the  private  right  to 
have  the  street  left  open  forever  as  a 
way  appurtenant  to  his  lot.  The  public 
might  reject  or  accept,  or  having  ac- 
cepted might  renounce,  the  public  right 
involved  in  the  transaction,  but  the  ac- 
tion of  the  public  could  not  change  the 
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private  rights  of  the  parties  created  by 
their  own  contract,  as  between  them- 
selves and  those  claiming  under  them. 
Ke  17th  Street  (1828)  1  AVend.  (N.  Y.) 
262;  Re  Lewis  Street  (1829)  2  Wend. 
(N.  Y.)  472;  Livingston  v.  New  York 
(1831)  8  AVend.  (N.  Y.)  85,  22  Am.  Dec. 
622;  Alden  v.  Murdock  (1816)  13  Mass. 
256;  Moale,  v.  Baltimore  (1854)  5  Md. 
314,  61  Am.  Dec.  276;  Tinges  v.  Balti- 
more (1879)  51  Md.  600;  Parker  v. 
Framingham  (1844)  8  Met.  (Mass.)  260; 
New  Orleans  v.  United  States  (1836)  10 
Pet.  (XT.  S.)  662-720,  9  L.  ed.  573-595; 
Re  Melon  Street  (1897)  182  Pa.  397,  38 
L.R.A.  275,  38  Atl.  482;  Quicksall  v. 
Philadelphia  (1^96)  177  Pa.  301,  35  Atl. 
609;  Wickham  v.  Twaddell  (1904)  25 
Pa.  Super.  Ct.  188;  Dovaston  v.  Payne, 
2  Smith,  Lead.  Cas.  8th  ed.  142,  note; 
Grand  Surrey  Canal  Co.  v.  Hall  (1840) 
1  Mann.  &  G.  392,  133  Eng.  Reprint, 
38(5,  1  Scott,  N.  R.  264,  9  L.  J.  C.  P.  N. 
S.  329;  Brownlow  v.  Tomlinson  (1840) 
1  Mann.  &  G.  484,  133  Eng.  Reprint,  423, 
1  Scott,  K.  R.  426,  8  Dowl.  P.  C.  827." 

In  Dobson  v.  Hohenadel  (1892)  148 
Pa.  367,  23  Atl.  1128,  the  city  had 
formally  abandoned  a  strip  of  land  used 
for  a  street,  between  the  abutting  prop- 
erties and  a  railroad  that  took  up  part 
of  the  street;  and  it  was  held  that  the 
purchaser  of  an  abutting  lot  retained  at 
least  an  easement  over  the  vacated  land 
as  against  another  lot  owner  who  had 
derived  title  from  a  grantor  common  to 
both  owners,  and  who  had  platted  the 
land  and  sold  the  lots  with  reference  to 
the  plat. 

In  (yDonnell  v.  Pittsburgh  (1912) 
234  Pa.  401,  83  Atl.  314,  the  street  had 
been  vacated  by  ordinance,  and  it  was 
held  that  purchasers  from  a  common 
grantor  with  reference  to  a  plat  had  no 
right  as  against  each  other  to  close  the 
street  as  shown  upon  the  recorded  plat. 
The  court  said:  "If  there  is  anything 
settled  by  judicial  decision  in  this  state, 
it  is  that  a  sale  of  lots  according  to  a 
plan  which  shows  them  to  be  on  a  street 
implies  a  grant,  or  covenant  to  the  pur- 
chaser, that  the  street  shall  be  forever 
open  to  the  use  of  the  public,  and 
operates  as  a  dedication  of  it  to  public 
use;  and  that  the  owner  of  Rnf  lot  in 
the  general  plan  may  assert  the  public 
character  of  any  street  and  the  right  of 
the  public  to  use  it.  The  rights  in  dedi- 
cated streets  acquired  by  a  purchaser 
of  lots  by  a  deed  referring  to  a  plat  are 
private  contract  rights,  and  are  not  af- 
fected by  the  failure  of  the  municipality 
to  act  upon  the  dedication.    3  Dill.  Mun. 

Corp.  6th  ed.  §  1083." 
L.R.A.1917A. 


In  Bond  v.  Barrett  (1912)  50  Pa. 
Super.  Ct.  307,  the  court  said:  ^*The 
proposition  upon  which  he  stands  is  that 
when  John  Rumberger  sold  and  conveyed 
his  lots  according  to  a  plan,  he  thereby 
conveyed  to  each  lot  purchaser  an  ease- 
ment to  have  all  of  the  streets  and 
alleys  therein  shown  kept  open  for  the 
use  of  himself  and  of  other  purchasers, 
and  that  such  right  may  be  enforced 
against  any  purchaser  of  a  lot  in  the 
same  plan  without  any  regard  to  the 
action  or  nonaction  of  any  municipality 
of  which  the  lots  embraced  in  the  plan 
might  afterwards  become  a  part.  The 
soundness  of  this  proposition  has  been 
repeatedly  asserted  in  a  number  of 
cases,  of  which  the  most  recent  are: 
Carroll  v.  Asbury  (1905)  28  Pa.  Super. 
Ct.  354;  Garvey  v.  IlarLison-Walkcr 
Refractories  Co.  (1906)  213  Pac.  177,  02 
Atl.  778;  People's  Nat.  Bank  v.  Liquid 
Carbonic  Co.  (1910)  226  Pa.  503,  75  Atl. 
677,  and  O'Donnell  v.  Pittsburgh  (Pa.) 
supra. 

In  Shetler  v.  Welzel  (1913)  242  Pa. 
355,  89  Atl.  455,  there  was  some 
dispute  as  to  the  relative  time  of  vaca- 
tion in  reference  to  the  time  when  the 
common  grantor  conveyed,  it  was  held 
that  the  point  was  not  material,  as  in 
either  case  one  purchaser  could  not  close 
the  street  against  another.  The  court 
'  said :  "So  that  it  comes  to  this:  In  con- 
■  sidering  the  question  of  the  right  of 
these  plaintiffs  to  the  free  and  un- 
obstructed u^e  of  Swatara  street,  it  is  a 
matter  of  no  consequence  when  the 
rights  of  the  city  in  the  street  were 
relinquished  by  vacation.  If  the  vaca- 
tion was  effected  by  act  of  assembly, 
prior  to  the  time  when  Calder  conveyed 
to  Tippett,  Calder  was  chargeable  with 
knowledge  of  such  fact,  and  by  describ' 
ing  the  lot  conveyed  as  bounded  by 
Swatara  street  according  to  a  plati  of 
lots  made  by  himself,  he  impliedly 
covenanted  with  his  grantee  that  siieh 
streets  should  be  kept  open.  'Of  course 
an  owner  may  dedicate  his  ground  to 
public  use  as  streets  by  dividing  his  land 
into  lots  and  streets  upon  the  plan  made 
for  the  purpose,  and  sell  the  lots  in  ac- 
cordance therewith.  But  in  such  case, 
the  acts  done  are  his  own  acts,  and  be- 
cause they  are  his  they  justify  the  in- 
ference of  dedication.'  Re  Brooklvn 
Street  (1888)  118  Pa.  640,  4  Am.  St. 
Rep.  618,  12  Atl.  664.  If  the  vacation 
was  effected  by  the  city  ordinances 
subsequent  to  the  deed  from  Calder  to 
Tippett,  while  Calder  would  in  such  case 
not  be  liable  on  any  implied  covenant 
to    keep   and   maintain    Swatara    street 
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open,  yet,  having  by  his  deed  conveyed 
a  lot  bounding  on  Swatara  street,  he 
would  be  estopped  from  doing  what 
would  be  inconsistent  with  good  faith 
in  the  way  of  obstructing  the  enjoyment 
of  that  which  he  had  granted.  These 
defendants  have  no  other  rights  in  what 
was  Swatara  street  than  those  derived 
through  James  Calder;  whatever  limi- 
tations rested  on  Calder  now  rest  on 
them,  and  these  operate  to  restrain  them 
from  obstructing  plaintiff's  free  access 
to  the  street.  It  follows  that  the  in- 
junction was  properly  issued." 

In  Sowadski  v.  Salt  Lake  County 
(1909)  36  Utah,  127,  104  Pac.  Ill,  the 
court  approved  the  doctrine  that  the 
private  easement  will  survive  the  de- 
struction of  the  public  easement  by  non- 
user  under  a  statute  somewhat  similar 
to  the  one  involved  in  Van  Buren  v. 
Trumbull,  ante,  1120,  but  apparently 
held  that  the  doctrine  does  not  apply 
where  the  plaintiff  acquired  title  after 
the  vacation  of  the  road.  An  additional 
ground  for  refusing  the  injunction  was 
that  plaintiff  had  abandoned  his  ease- 
ment before  bringing  suit.  Perhaps  this 
was  the  real  ground  for  refusal  of  the 
injunction,  since  it  is  a  sound  reason, 
while  the  fact  that  the  purchase  was 
made  after  the  vacation  is  not  a  valid 
reason  for  refusing  an  injunction.  See 
Shetter  V.  Welzel  (Pa.)  supra. 

Indeoisive   oatet. 

In  Atty.  Gen.  ex  rel.  Stickle  v.  Morris 
&  E.  R.  Co.  (1869)  19  N.  J.  Eq.  386,  the 
court  said:  "Whether,  after  an  accept- 
ance by  the  proper  authorities^  or  by 
public  use,  if  the  street  should  be  vacat- 
ed by  legal  proceedings  for  that  purpose, 
and  thus  discharged  from  the  public 
burthen,  the  owners  of  lots  fronting  up- 
on the  part  so  vacated  would  retain  the 
easement  of  a  right  of  way,  so  far  as 
to  have  a  right  of  passage  from  and 
to  the  lots  purchased,  is  perhaps  not 
settled  by  direct  adjudication.  The  in- 
timation in  the  opinion  of  Justice  Vred- 
enburgh  in  State,  Snedeker,  Prosecutor, 
V.  Snedeker  (1862)  30  N.  J.  L.  84,  and 
the  doctrine  maintained  by  Chancellor 
Walw^orth  in  Watertown  v.  Co  wen 
(1834)  4  Paige  (N.  Y.)  510,  and  by  the 
supreme  court  of  New  York  in  Re  29th 
Street  (1841)  1  Hill  (N.  Y.)  189,  and 
in  Bissell  v.  New  York  C.  R.  Co.  (1858) 
26  Barb.  (K.  Y.)  632,  would  seem  to 
point  to  a  conclusion  founded  on  correct 
principles;  which  is,  that  the  purchaser 
of  a  lot  upon  a  street  so  dedicated  ac- 
quires   a    perpetual    and    indefeasible 

right  of  access  to  his  lot  over  the  same, 
i..U.A.llM7A. 


or  at  least  over  so  much  as  leads  from 
his  lot  to  the  next  adjoining  public 
street  on  each  side,  whether  the  same  be 
accepted  and  adopted  by  the  public  as  a 
highway  or  not,  and  retains  it,  if  after 
acceptance  the  same  be  abandoned  by 
the  public  as  a  public  highway.  But 
it  is  not  necessary  to  decide  this  ques- 
tion here;  the  public  have  not  aban- 
doned or  vacated  the  part  of  this  street 
on  which  the  new  track  is  proposed  to 
be  laid."  And  in  Dodge  v.  Pennsylvania 
R.  Co.  (1887)  43  N.  J.  Eq.  351,  11  Atl. 
751,  the  court,  after  taking  the  position 
that  the  question  is  not  settled  in  New 
Jersey,  said :  "There  are  several  adjudi- 
cations made  by  courts  distinguished  for 
the  ability  and  learning  of  their  judges, 
which  hold  that  when  the  public  right 
attaches,  the  preceding  private  right  is 
thereby  extinguished,  and  that  if  the 
public  right  is  subsequently  surrendered, 
the  adjacent  owner  takes  the  land  to 
the  middle  of  the  street,  discharged  of 
all  right  of  way.  Mercer  v.  Pittsburgh, 
rt.  W.  &  C.  R.  Co.  (1859)  36  Pa.  99; 
Kings  County  F.  Ins.  Co.  v.  Stevens 
(1880)  101  N.  Y.  411,  5  N.  E.  353;  Kim- 
ball V.  Kenosha  (1855)  4  Wis.  321,  and 
Bailey  v.  Culver  (1884)  84  Mo.  531, 
are  cases  of  this  class.  The  adjudica- 
tions standing  in  conflict  with  this  view 
are  perhaps  more  numerous  than  those 
supporting  it,  but  which  of  the  two  con- 
flicting doctrines  is  most  consonant  with 
right  reason  and  sound  public  policy, 
this  court  has  no  authority  to  decide. 
That  question,  like  all  other  questions 
of  legal  title,  falls  within  the  exclusive 
jurisdiction  of  another  tribunal.''  It 
should  be  observed  here  that  some  of 
the  cases  cited  by  the  court  do  not  sup- 
port the  proposition  as  stated.  The 
case  in  101  N.  Y.  411,  is  not  in  point, 
as  the  city  owned  the  fee  in  the  high- 
way and  sold  it  to  the  defendant,  who 
closed  it,  and  the  limitations  in  plain- 
tiff's deed  made  it  clear  that  no  private 
wav  was  intended  to  be  conveyed.  See 
Nicklas  v.  Keller  (1896)  9  App.  Div. 
216,  41  N.  Y.  Supp.  172,  for  another 
New  York  case  to  the  contrary,  in  which 
the  court  distinguished  the  Stevens  Case 
from  the  one  before  it.  And  in  Mercer 
v.  Pittsburgh,  Ft.  W.  &  C.  R.  Co.  (1859) 
36  Pa.  99,  the  court  was  passing  upon 
the  power  of  the  legislature  to  permit 
against  the  will  of  abutting  lot  owners 
the  construction  of  a  railroad  upon  a 
street  that  had  been  dedicated  to  pub- 
lic use  by  selling  with  reference  to  a 
plat.  And  see  Pennsylvania  cases,  cited 
supra,   to   the  contrary.     The  Kimball 
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Case  and  the  Bailey  Case  are  the  two 
cases  discussed;  supra^  in  support  of  the 
proposition  that  the  private  easement 
is  extinguished  by  the  vacation  of  the 
public  way. 


Mlsoella&e«iis  oaies. 

The  cases  here  cited  tend  to  refute  the 
merger  theory,  but  the  facts  were  such 
that  the  court  cannot  be  said  to  have 
passed  directly  upon  the  point.  Of 
course  the  note  is  not  exhaustive  of 
this  class  of  cases. 

In  Bayard  v.  Hargrove  (1872)  45  Ga. 
342,  the  dedication  of  the  street  had 
been  accepted,  and  the  obstruction  was 
by  one  who  claimed  to  have  derived 
title  from  the  city,  and  the  action  was 
ejectment  by  an  abutting  owner  for 
possession,  claiming  that  the  city  had 
abandoned  the  street  and  title  thereto 
reverted  to  him.  The  court  holds  that 
if  the  public  had  abandoned  the  street, 
plaintiff  had  no  title  that  would  sus- 
tain an  ejectment,  but  had  an  easement 
that  would  enable  him  to  compel  a  re- 
moval of  the  obstructions  so  that  he 
could  use  it  for  street  purposes  only 
according  to  the  purport  of  his  deed. 
But  the  court  thought  that  the  city  had 
not,  under  the  facts,  abandoned  it. 
Even  if  it  had,  ejectment  is  the  wrong 
form  of  the  aqtion.  See  quotation  from 
this  case  in  Van  Burek  v.  Trumbull, 
ante,  1120. 

In  Leffler  v.  Burlington  (1865)  18 
Iowa,  361,  the  court,  in  speaking  of  a 
piece  of  ground  dedicated  by  the  United 
States  government  as  a  market  place 
for  the  city,  said:  "What,  then,  is  the 
nature  of  the  defendant's  interest  in 
the  landf  Simply  the  use  of  it  as  an 
easement,  which  is  a  privilege  distinct 
from  the  ownership  of  the  soil,  derived 
not  from  the  plaintiff,  but  from  the 
government,  the  owner  of  the  soil,  and 
which  alone  could  dedicate  it  to  public 
use.  And  having  done  so,  and  sold  lots 
to  various  purchasers  with  reference  to 
a  plat  of  the  town  on  which  said  land  is 
dedicated  to  the  public  use  by  a  given 
and  prescribed  designation,  as  other 
public  squares,  streets,  and  avenues  are, 
all  such  purchasers  acquire,  as  appur- 
tenant thereto,  a  vested  right  in  and  to 
the  use  of  the  same,  from  which  they 
cannot  be  devested  by  the  owner  making 
the  dedication,  nor  by  the  town  in  its 
corporate  capacitv,  was  it  disposed  so 
to  do.  Cincinnati  v.  White  (1832)  6 
Pet.  (U.  S.)  431,  8  L,  ed.  452;  Barclay 
▼.  Howell  (1832)  6  Pet.  (U.  S.)  498,  8 
L.  ed.  477;  Dubuque  v.  Maloney  (1859) 
L.R.A.1917A, 


9  Iowa,  450^  74  Am.  Dec.  358,  and  va- 
rious authorities  there  cited." 

In  Franklin  County  v.  Lathrop  (1872) 
9  Kan.  453,  it  was  held  that  a  munici- 
pality holding  title  in  fee,  by  virtue  of 
the  former  owner's  recorded  plat,  to  an 
open  space  or  park,  cannot  change  the 
use  to  which  the  land  shall  be  put,  to 
the  detriment  of  those  who  have  pur- 
chased adjoining  property  with  refer- 
ence to  the  plat  and  built  improvements 
thereon,  and  the  legislature  has  no  pow- 
er to  enable  it  to  do  so.  The  act  of  the 
city  in  attempting  to  dispose  of  the 
land,  and  its  procuring  the  passage  of 
the  enabling  statute,  might  be  considered 
a  vacation  of  the  dedication,  yet  it  is 
held  that  the  purchaser  of  adjoining 
property  may  enjoin  the  proposed  dis- 
posal of  the  property. 

In  Hoskins  v.  J.  B.  Wathen  Bro.  Co. 
(1898)  20  Ky.  L.  Rep.  814,  47  S.  W.  595, 
the  ordinance  vacating  the  street  was 
passed  after  suit  to  compel  the  removal 
of  an  expensive  building  had  been  com- 
menced, and  the  court  considered  the 
case  as  if  the  dedication  had  not  been 
accepted.  It  was  held  that  the  purchaser 
of  a  lot  abutting  on  the  street  was 
estopped  by  his  silence,  knowing  that 
the  building  was  being  erected  in  the 
street,  from  compelling  its  removal,  but 
that  he  might  recover  damages  for  the 
inconvenience  caused  him  by  the  partial 
obstruction  of  the  street  by  another 
grantee  of  the  one  who  had  platted  the 
land.  The  right  to  use  the  land  was 
treated  as  a  contract  right,  and  not  as 
a  right  arising  out  of  the  dedication. 

In  Plumer  v.  Johnston  (1886)  63  Mich. 
165,  29  N.  W.  687,  the  street  had  been 
vacated,  which  the  court  treated  as  a 
refusal  to  accept  the  dedication.  It 
enunciated  the  principle  that  the  pur- 
chaser's right  to  an  easement  in  no  way 
depends  upon  the  right  of  the  public  to 
use  the  street,  but  the  real  question  be- 
fore it  was  on  the  ownership  of  the  fee 
in  the  soil. 

In  Foster  v.  Buffalo  (1882)  64  How. 
Pr.  (N.  Y.)  127,  the  court  seems  to  have 
treated  an  attempt  by  the  city  to  use 
dedicated  land  for  a  city  police  depart- 
ment building  much  the  same  as  a  va- 
cation of  the  dedication,  and  it  was  held 
that  the  city  could  not  deprive  the 
abutting  owners  of  their  easement  in 
any  way  except  by  condemnation  with 
compensation. 

In  Wheeler  v.  Clark  (1874)  58  N.  Y, 
267,  there  was  a  clause  in  the  deeds 
that  conveyed  the  fee  in  the  soil  of  the 
road  to  the  middle  thereof  subject  to 
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the  right  of  the  public  while  the  public 
had  the  right  to  travel  over  it.  The 
clause  was  construed  so  as  not  to  per- 
petuate the  grantee's  private  right  after 
the  vacation  of  the  public  road. 

And  in  the  case  of  describing  land 
as  bounding  upon  highways,  if  the  lan- 
guage is  such  as  to  convey  "all  the  ease- 
ments appurtenant  thereto,"  even  though 
grantee  does  not  take  title  ♦•.)  the  fee  in 
the  soil  of  the  highway,  his  easements 


therein  will,  as  against  the  grantor  and 
his  assigns,  sun-ive  the  destruction  of 
the  public's  right  to  travel  the  road,  and 
if  the  road  is  vacated  the  easements 
survive.  Holloway  v.  Southmayd  (1893) 
139  N.  Y.  390,  34  N.  E.  1047.  This  note 
is  not  exhaustive  of  cases  in  which  the 
easement  was  claimed  merely  by  virtue 
'  of  the  fact  that  the  land  is  bounded  by 
a  highway  as  described  in  the  deed. 

J.  W,  M. 


WEST   VIRGINIA   SUPREME   COURT 
OF  APPEALS. 

B.    0.    SWOPE,    Admr.,    etc.,    of    Clarence 
Broyles,  Deceased, 

V. 

KEYSTONE   COAL   &   COKE   COfPANY, 

Plff.  in  Err., 

(—  W.  Va.  — ,  89  S.  E.  284.) 

Death  —  child  —  recovery  by  father. 

1.  For  the  death  of  a  boy  under  fourteen 
years  old,  in  consequence  of  his  employ- 
ment in  a  coal  mine,  in  violation  of  stat- 
ute, with  the  consent  of  the  father,  expross 
or  implied,  there  is  no  right  of  rocovcry  hy 
the  administrator  for  the  benefit  of  the 
father. 

For  other  cases,  see  Deaths  IT.  in  Dig.  1-52 
N.  8, 

Same  —  ne^llfceuco  of  mother  —  effect. 

2.  A  father's  abandonment  of  his  wife  and 
children,  sufferance  of  the  procurement  of 
decree  of  divorce,  alimony,  and  cufitody  of 
the  children  bv  the  wife,  and  avoidance  of 
payment  of  the  alimony  by  flight  from  the 
state,  constitute  the  wife  his  accent  for  the 
care  and  custody  of  the  children,  and  her 
exposuVe  of  one  of  them  to  danger  result- 

Headnotes  bv  Poffenbargkb,  J. 


ing  in  his  death  is  the  negligence  of  the 
father,  and  precludes  right  of  recovery  of 
damages  for  his  benefit. 
For  other  cases,  see  Death,  IV,  in  Dig.  l-'t2 

N.  B. 

Same  —  next  of  kin. 

3.  On  the  preclusion  of  the  father  from 
right  of  recovery  in  such  caae,  the  mother, 
brothers,  and  sisters,  standing  next  to  him 
in  order  of  benefit  under  the  statute,  can- 
not be  substituted  for  him  as  beneficiaries, 
so  as  to  allow  a  recovery  by  the  administra- 
tor for  their  benefit. 

For  other  cases,  see  Death,  IV.  in  Dig.  1-32 
X.  8. 

Master  and  servant  —  employment  of 
child  —  preeocionsness  —  effeet. 

4.  Superior  intelligence,  precociousup^s. 
and  experience  on  the  part  of  a  boy  em- 
ployed in  violation  of  a  statute  and  killed 
in  such  employment,  does  not  bar  right  of 
reeoverv,  in  llie  absence  of  other  circum- 
stances  precluding  such  right,  but  prrot 
thereof  is  admissible  as  a  circumstar.ee 
tending  to  prove  contributory  negligence  on 
the  part  of  the  boy,  if  such  defence  i$  in- 
terposed. 

For  other  cases,  see  Master  and  Serrant,  il. 
a,  1;  IL  c.  1,  in  Dig.  1-52  X.  8. 

Death  —  instantaneous  *—  bar  of  recov- 
ery. 

5.  That  a  death  by  wrongful  act  was  in- 


Note.  —  The  respective  rights  of  the  par- 
ents to  recover  for  the  negligent  killing  of 
a  child  abandoned  by  the  father  where  the 
mother  is  a  pecuniary  loser  by  the  death  oi 
the  child  is  considered  in  a  note  in  L.K.A. 
1916E,  122,  and  a  note  in  1  L.R.A.iX.S.) 
mci.  In  this  connection  it  is  to  be  noted 
that  the  statute  construed  in  Swope  v,  Key- 
STOXE  Coal  &  Coke  Co.  differs  from  many 
of  the  statutes  authorizing  a  recovery  for 
a  negligent  injury  resulting  in  death,  in 
that  the  damages  recoverable  are  not  lim- 
ited to  the  pecuniary  injury  resulting  to 
the  beneficiaries  of  the  injured  person,  but 
arc  expressly  specified  to  be  such  damages 
as  the  jury  shall  deem  to  be  fair  and  just. 
This  distinction  is  pointed  out  in  the  note 
in  L.B.A.IOICE,  142,  as  affecting  the  neces- 
sity of  showing  a  pecuniary  loss  to  the 
beneficiary.  In  Swope  v.  Keystoxe  Coal 
Sl  Coke  Co.,  however,  the  question  of 
pecuniary  loss  to  the  father,  who  had  aban- 
L.R.A.1917A. 


doned  the  deceased  child,  was  not  of  im- 
portance in  view  of  the  holding  that  the 
mother  of  the  child  was  guilty  of  such  con- 
tributory negligence  as  to  bar  any  right  of 
recovery  in  her  behalf;  and  that,  even  con- 
ceding a  right  to  recover  in  the  father,  the 
negligence  of  the  mother  would  be  imputed 
to  him,  barring  his  right  to  recover.  Upon 
the  question  of  the  effect  of  contributory 
negligence  of  a  parent  to  defeat  a  recovery 
for  the  negligent  killing  of  a  child,  see  notes 
in  18  L.R.A.<N.S.)  328,  and  38  L.n.A 
(X.S.)   754. 

And  as  to  the  imputing  of  negligence  of 
custodian  of  child  to  parent  to  defeat  re- 
eoverv bv  or  in  behalf  of  tlie  latter  for  the 

ft  • 

negligent  killing  of  his  child,  see  note  in 
32  L.R.A.(X.S.)    410. 

See  also  Darbrinsk;^'  v.  Pennsylvania  Co. 
L.R.A.1915E,  781,  and  references  in  foot- 
note. 
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ttaotar.eoua  does  not  preclude  right  of  re- 
covery  th(^rofor. 
For  other  caseSy  see  Deaths  IV.  in  Dig.  1-52 

(June  1,  1916.) 

Fj^RROR  to  the  Circuit  Court  for  Mc- 
j  Do  well  County  to  review  a  judgment  in 
])laintiflr's  favor  in  an  action  brought  to 
recover  damages  for  the  death  of  plaintiff's 
intestate  alleged  to  have  been  caused  by  de- 
fendant's negligent  and  wrongful  conduct. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Anderson,  Strotlier^  HnglieSi 
A  Curd,  for  plaintiff  in  error: 

The  statute  deals  with  criminal  rather 
than  civil  liability^  and  to  fix  civil  liability 
the  violation  of  the  statute  must  be  tlte 
proximate  cause  of  the  injury. 

Xorman  v.  Virgin ia-Pocahontas  Coal  Co. 
68  W.  Va.  405,  31  L.R.A.(N.S.)  504,  69  R. 
E.  857;  Burke  v.  Big  Sandy  Coal  &  Coke 
Co.  68  W.  Va.  421,  69  S,  E.'n02:  Dickinson 
V.  Stuart  Colliery  Co.  71  W.  Va.  325,  43 
L.R.A.(N.S.)  335^  76  S.  E.  634. 

To  make  the  violation  of  the  statute  the 
proximate  cause  of  any  injury,  it  must  be 
the  natural,  probable,  and  anticipated  con- 
sequence oi  the  nonobservancc  of  the  stat- 
ute. 

Norman  v.  Virgin ia-Pocahontas  Coal  Co. 
68  W.  Va.  405,  31  L.R.A.(N.S.)  504,  69  S. 
E.  857. 

The  forfeited  rights  of  the  father  to  claim 
compensation  on  account  of  the  deatli  of  a 
minor  child  naturally  accrue  to  the  mother. 

Ft.  Worth  &  D.  C.  R.  Co.  v.  Floyd,  — 
Tex.  Civ.  App.  —,  21  S.  W.  544;  8  Am. 
&  Eng.  Enc.  I^w,  898;  Thompson  v.  Chi- 
cago, M.  A  St.  P.  R.  Co.  104  Fed.  845;  17 
Am.  k  Eng.  Enc.  1m\\.  307;  Wilson  v.  Mc- 
Millan, 62  Ga.  16,  35  Am.  Rep.  115:  Wilwn 
V.  Banner  Lumber  Co.  108  La.  590,  32  So. 
460;  Schleiger  v.  Northern  Terminal  Co. 
43  Or.  4,  72  Pac.  324,  14  Am.  Neg,  Rep. 
193;  Clark  v.  Xorthorn  P.  R.  Co.  29  Wash, 
139,  59  L.R.A.  508.  69  Pac.  636:  13  Cyc. 
333;  6  Thomp.  Neg.  §  7050:  Swift  &  Co. 
V.  Johnson,  1  L.R.A.(N.S.)  1161,  71  C.  C. 
A.  619,  138  Fed.  807;  Riggs  v.  Palmer,  115 
N.  y.  506,  5  L.R.A.  340,  12  Am.  St.  Rep. 
819.  22  N.  E.  188;  Yost  v.  Grand  Trunk  R. 
Co.  163  Mich.  564,  31  L.R.A.(N.S.)  519, 
128  N.  W.  784.  Ann.  Cas.  1912A,  988. 

If  it  be  contended  that  the  West  Vir- 
ginia statute  gives  an  action  for  the  beneHt 
of  deceasiHl's  estate,  then  the  death  of  de- 
ceased being  instantaneous,  nothing  can  be 
recovered. 

Kellow  V.  Central  Iowa  R.  Co.  68  Iowa, 
470,  56  Am.  Rep.  858,  23  X.  W.  740,  27  X. 
W.  466;  Kearnev  v.  Boston  k  Worcester  R. 
Corp.  9  Cush.  108;  Biley  v.  Connecticut 
L.R.Aa917A. 


River  R.  Co.  135  ^fass.  292;  Mulchabey  v. 
Washburn,  145  Muss.  281,  1  Am.  St.  Rep. 
458.  14  X.  E.  100. 

Broyles,  by  doserlion,  abandonment,  and 
otherwise,  intrusted  the  child  to  the  moth- 
er; she  had  its  care  and  custody,  and  was 
a  party  to,  and  consented  to,  his  illegal  and 
wrongful  employment,  and  the  administra- 
tor cannot  recover  in  this  case,  either  for 
Broyles  or  the  mother,  whichever  may  be 
sole  beneficiary. 

Richmond,  F.  &  P.  R.  Co.  v.  Martin.  102 
Va.  201,  45  S.  E.  894;  Pratt  Coal  &  I.  Co. 
V.  Brawley.  83  Ala.  371,  3  Am.  St.  Rep. 
751,  3  So.  r^oo;  Gunn  v.  Ohio  River  R.  Co. 
42  W.  Va.  686,  36  L.R.A.  575.  26  S.  E.  546 ; 
Atlanta  &  C.  Air-Line  R.  Co.  v.  Gravitt, 
93  Ga.  309,  26  L.R.A.  553,  44  Am.  St.  Rep. 
145,  20  S.  E.  550;  Toner  v.  South  Coving- 
ton &  C.  Street  R.  Co.  109  Ivy.  41,  58  S. 
W.  439;  Vinnette  v.  Northern  P.  R.  Co.  47 
Wash.  320,  18  L.R.A.(N.S.)  328,  91  Pac. 
975;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Free- 
man, 36  Ark.  41;  Baltimore  k  0.  S.  W.  R. 
Co.  V.  Pletz,  61  III.  App.  101;  Mills  ▼. 
Cavanaugh,  29  Ky.  L.  Rep.  685,  94  S.  W, 
651;  Harrington  v.  Butte,  A.  k  P.  R.  Co. 
37  Mont.  169,  16  L.R.A.(N.S.)  395.  95 
Pac.  8;  Westerberg  v.  Kinzua  Creek  k  K. 
R.  Co.  142  Pa.  471,  24  Am.  St.  Rep.  510, 
21  Atl.  878;  Williams  v.  Texas  k  P.  R.  Co. 
60  Tex.  205. 

When  there  is  employment  of  a  minor 
over  fourteen  years  old,  it  is  presumed  he 
has  the  requisite  capacity,  and  incapacity 
must  be  proved  by  the  one  who  asserts  it; 
if  under  fourteen  incapacity  is  presumed, 
and  the  burden  is  upon  him  who  asserts  ca- 
pa<?ity. 

Bare  v.  Crane  Creek  Coal  k  Coke  Co.  61 
W.  Va.  28,  8  L.R,A.(N.S.)  284,  128  Am.  St. 
Rep.  966,  66  S.  E.  907;  Wilkinson  v.  Kana- 
wha k  H.  Coal  k  Coke  Co.  64  W.  Va.  98, 
20  L.Rji.(N.S.)  331,  61  S.  E.  875;  Hairston 
V.  United  States  Coal  &  Coke  Co.  66  W.  Va. 
324,  66  S.  E.  473;  Blankenship  v.  Ethel 
Coal  Co.  69  \\\  Va.  74,  70  S.  E.  863 ;  Sprin- 
kle  V.  Big  Sandy  Coal  k  Coke  Co.  72  W. 
Va.  358,  78  S.  E.  971. 

Messrs.  Sanders  A  Crockett  and  Rus- 
sell S.  Ritz  also  for  plaintiff  in  error. 

Messrs.  G.  W.  Howard  and  Cook,  lilU, 
&  llarnian  for  defendant  in  error. 

PofTenbarfcer,  J.,  delivered  the  opinion 
of  the  court: 

The  administrator  of  the  estate  of  a  boy, 
aged  eleven  and  one  half  years,  killed  in  the 
defendant's  mine,  while  working  therein  as 
an  employee,  in  violation  of  the  statute  in- 
hibiting the  employment  by  coal  mine  opera- 
tors, of  l)oys  under  fourteen  years  of  age, 
recovered  a  judgment  in  this  action  for 
the  sum  of  $7,000,  as  damages  for  injury 
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occasioned  by  the  alleged  negligence  and 
wrongful  conduct  of  the  defendant.  The 
administrator  was  appointed  and  the  ac- 
tion brought  at  the  instance  of  the  father 
of  the  deceased  boy,  from  whom  the  mother 
had  obtained  an  absolute  divorce  on  the 
16th  day  of  March,  1911,  as  well  as  the 
award  of  the  care  and  custody  of  their  four 
children,  including  the  boy  subsequently 
killed.  About  two  years  later,  February, 
1913,  this  boy,  with  the  consent  of  his 
mother,  was  employed  by  the  defendant  as 
a  trapper,  and  his  death  was  occasioned  in 
July  or  August,  1913,  by  a  fall  of  slate 
while  he  was  riding  on  a  coal  car  which, 
for  some  reason,  struck  and  knocked  down. 
a  prop,  in  consequence  of  which  the  slate 
fell.  The  father  and  mother  had  been  sepa- 
rated for  about  four  years  prior  to  his 
death,  and  divorced  for  a  little  more  than 
two  years.  Although  the  decree  of  divorce 
required  the  father  to  pay  $25  per  month 
as  alimony,  he  left  the  state  after  the 
decree  and  contributed  nothing  to  the  sup- 
port of  the  wife  or  the  children.  The  prin- 
cipal defense  to  the  action  was  a  comprom- 
ise agreement  made  by  the  mother  and  the 
guardian  of  two  of  the  children  with  the 
defendant,  on  the  theory  of  lack  of  right 
in  the  father  to  recover  anything,  because 
of  his  misconduct,  by  which  the  defendant 
agreed  to  pay  them  $3,000.  Contributory 
negligence  on  the  part  of  the  father  was 
also  relied  upon  as  a  bar  to  the  action. 

The  special  plea  setting  up  the  compro- 
mise, as  a  bar  to  the  action,  proceeds  upon 
the  theory  that  the  statute,  properly  con- 
strued, denies  to  the  father  any  right  of 
recovery  through  the  personal  representa- 
tive, on  account  of  his  conduct,  abandon- 
ment of  the  boy,  refusal  of  the  fatherly 
care  and  protection  to  which  he  was  en- 
titled, and  establishment  of  a  relation  be- 
tween them,  rendering  highly  improbable 
any  pecuniary  benefit  to  him  from  the  boy's 
life,  had  he  lived,  and  substitution  of  th<» 
mother  and  the  sisters  to  the  benefits  con- 
ferred by  the  statute.  In  other  words,  the 
interpretation  claimed  would  eliminate  the 
father  as  effectually  as  if  he  were  dead,  and 
pass  the  benefit  of  the  statute  over  to  the 
mother  and  sisters.  Whether  this  is  the  true 
construction  of  the  statute  or  not,  the 
plea  was  bad  and  the  court  properly  struck 
it  out.  The  alleged  compromise  did  not  in- 
clude all  the  beneficiaries.  Onlv  the  mother 
and  the  guardian  of  two  of  the  children 
were  parties  to  it.  There  w^as  a  third  sis- 
ter, as  the  plea  itself  shows  on  its  face,  who 
was  not  averred  to  have  been  a  party  to  the 
compromise.  If  they  are  entitled  to  stand 
in  the  father's  place,  the  administrator 
could  sue  for  the  benefit  of  the  third  and 
omitted  sister. 
L.R.A.1917A. 


But  the  ruling  of  the  trial  coijrt  is  not 
based  upon  this  defect  in  the  plea.  Follow- 
ing the  strict  letter  of  the  statute,  the  court 
held  that  the  father  might  recover  indirect- 
ly through  the  personal  representative,  not- 
withstanding his  conduct,  and  also  that,  he 
being  alive  and  first  in  order  of  benefit  un- 
der the  statute,  the  mother  and  sisters  could 
not  be  substituted  or  recognized  as  bene- 
ficiaries. Under  this  view  of  the  meaning 
of  the  statute,  it  not  only  rejected  the  plea, 
but  also  excluded  evidence  offered  to  prove 
the  conduct  on  the  part  of  the  father,  relied 
upon  to  bar  his  right.  An  important  in- 
quiry in  the  case,  therefore,  is  the  ascer- 
tainment of  the  meaning  of  the  statute. 

The  material  portions  of  the  statute  read 
and  provide  as  follows:  "Every  such  action 
shall  be  brought  by  and  in  the  name  of  the 
personal  representative  of  such  .  .  .  per- 
son; and  the  amount  recovered  in  every 
such  action  shall  be  distributed  to  the  par- 
ties and  in  the  proportion  provided  by  law 
in  relation  to  the  distribution  of  personal 
estate  left  by  persons  dying  intestate." 
Code  (ser.  §  4410)   §  6,  chap.  103. 

Under  the  general  Statute  of  Distribu- 
tions, the  personal  estate  goes  first  to  the 
children  of  the  decedent  and  their  descend- 
ants. If  there  be  none  such,  then  to  his 
father.  And,  if  there  be  no  father,  then  to 
his  mother,  brothers,  and  sisters,  and  their 
descendants.  Sections  1  and  9  of  chapter 
78  of  the  Code  (ser.  §§  3901  and  3909). 

"Whenever  the  death  of  a  person  shall  be 
caused  by  wrongful  act,  neglect,  or  default, 
and  the  act,  neglect,  or  default  is  such  as 
would  (if  death  had  not  ensued)  have  en- 
titled the  party  injured  to  maintain  an  ac- 
tion to  recover  damages  in  respect  thereof: 
then,  and  in  every  such  case,  the  person  who, 
or  tlie  corporation  which,  would  have  been 
liable  if  death  had  not  ensued  shall  be 
liable  to  an  action  for  damages."  Sec.  o, 
chap.  103  (§  4409).  "In  every  such  action 
the  jury  may  give  such  damages  as  they 
shall  deem  fair  and  just,  not  exceeding 
$10,000."    Code  (§  4410)  §  6,  chap.  103. 

The  terms  of  the  statute  are  general, 
recognizing  no  exception  on  any  ground. 
Like  the  statute  of  descents  and  distribu- 
tions, it  gives  the  benefit  of  the  recovery  to 
such  persons  as  stand  in  certain  relations 
to  tlie  decedent.  Indeed,  for  the  purpose  of 
distribution  of  the  funds,  when  recovered,  it 
adopts  the  provisions  of  that  statute,  llie 
right  of  action  is  given  in  every  case  in 
which  the  deceased  would  have  had  a  right 
of  action  for  the  injury,  if  death  had  not 
ensued.  If,  in  the  case  of  any  injury,  death 
does  not  ensue,  the  injured  person's  right  of 
action  is  not  barred  by  the  negligence  of 
any  person  except  himself.  Negligence  of  a 
third  person  is  not  his,  and  does  not  amount 
to  contributory  n^ligence.    NeyertheleM,  is 
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the  case  of  the  death  of  a  eliild  by  wrongful 
act,  the  negligence  of  the  father  or  other 
person  standing  in  loco  parentis,  contribut- 
ing to  his  death,  bars  the  right  of  action, 
if  the  father  or  other  persons  standing  in 
such  relation  and  guilty  of  such  negligence 
is  the  sole  beneficiary.  Dickinson  v,  Stuart 
Colliery  Co.  71  W.  Va.  325,  43  L.R.A.(N.S.) 
335,  76  S.  E.  654.  Obviously,  a  construc- 
tion working  out  this  result  is  a  departure 
from  the  letter  of  the  statute.  Tiffany, 
Death  by  Wrongful  Act,  §  69.  Though  a 
departure,  it  is  sustained  by  the  great 
weight  of  authority  throughout  the  country, 
^fany  of  the  statutes  of  the  several  states, 
giving  rights  of  action  for  death  by  wrong- 
ful act,  differ  in  their  terms  from  ours,  but 
allowance  of  the  defense  of  contributory 
negligence  on  the  part  of  the  beneficiary  is 
always  violative  of  their  strict  letter.  It 
is  accomplished  by  adherence  to  the  spirit 
and  intent  of  the  statute,  falling  short  of 
the  strict  letter  thereof,  and.  the  interpola- 
tion of  an  exception  by  implication. 

Xo  warrant  for  the  further  exception 
claimed  here  is  found  in  any  of  the  author- 
ities. On  the  contrary,  there  is  some  author- 
ity apainst  it.  Under  the  Nebraska  statute, 
the  father  having  precluded  himself  from 
right  of  recovery,  by  emancipation  of  his 
deceased  son,  before  his  death,  the  right  of 
the  mother  to  sue  was  denied  on  the  ground 
tliat  she  could  not  be  next  of  kin  while  the 
father  lived.  Thompson  v.  Chicago,  M.  k 
St.  P.  R.  Co.  (C.  C.)  104  Fed.  845.  Tlio 
court,  however,  entered  upon  no  extensive 
inquiry  as  to  her  right.  Only  this  conclu- 
sion was  announced  in  the  following  terms: 
'*It  is  doubtless  true  that  in  a  case  like  this 
the  mother  ought  to  receive  the  damages 
which  would,  but  for  tlie  desertion  and 
emancipation  upon  the  part  of  the  father, 
entitle  him  to  recover,  yet  the  court  cannot 
extend  the  provisions  of  the  statute  which 
limits  the  recovery  to  the  pecuniary  loss 
sustained  by  the  next  of  kin  only.  Tlie 
father  being  the  only  next  of  kin,  and  hav- 
ing sustained  no  loss,  the  motion  for  a  new 
trial  is  overruled." 

Many  decisions  deny  right  of  action  to 
all  persons  except  those  designated  by  the 
statute.  Sparks  v.  Kansas  City,  S.  &  M.  R. 
Co.  31  Mo.  App.  Ill;  WesteVn  U.  Teleg. 
Co.  v.  McGill,  21  L.R.A.  818,  6  C.  C.  A.  521, 
12  U.  S.  App.  651,  57  Fed.  600;  Salmon  v. 
Rathjens,  152  Cal.  290,  92  Pac.  733;  I^uis- 
ville  &  N.  R.  Co.  v.  Jones,  45  Fla,  407,  34 
So.  246;  Eureka  v.  Merrifiold,  53  Kan.  794, 
37  Pac.  1 13 ;  Clark  v.  Kansas  City,  St.  L.  & 
C.  R.  Co.  210  Mo.  525,  118  S.  W.  40;  Uarsh- 
man  v.  Northern  P.  R.  Co.  14  N.  D.  69, 
103  N.  W.  412;  Haughey  v.  Pittsburg  R. 
Co.  210  Pa.  367,  59  Atl.'lll2:  Vaughn  v. 
Bunker  Hill  &  S.  Min.  &  Concentrating 
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Co.  (C.  C.)  126  Fed.  895;  Choctaw,  0.  Jk 
G.  R.  Co.  V.  Jackson  (C.  C.)  182  Fed.  342. 
None  of  these  cases  deal  with  the  question 
here  raised.  Most  of  tliem  involved  only 
matters  of  pleading  and  practice.  Under 
our  statute,  the  personal  representative  acts 
for  all  the  beneficiaries,  and  nobody  else  can 
sue,  wherefore  such  questions  as  are  dispo(>ed 
of  in  the  greater  number  of  the  cases  just 
cited  never  arise  in  our  practice. 

The  statute  under  consideration  differs 
from  that  of  descents  and  distributions  in 
subject  matter,  origin,  purpose,  and  effect. 
The  latter  merely  regulates  and  modifies  a 
common-law  right.  It  deals  with  property, 
not  a  mere  right  of  action.  In  effect  it  passes 
the  property  of  deceased  persons  to  their 
nearest  relatives  in  succession.  At  the  com- 
mon law,  there  was  no  right  of  action  for 
damages  for  injury  occasioned  by  the  death 
of  a  person  by  a  wrongful  act.  The  right 
was  first  given  by  an  English  statute  known 
as  Lord  Campbell's  Act.  It  created  only 
rights  of  action  in  certain  persons.  The 
recovery  in  sucii  an  action  did  not  become 
a  part  of  the  estate  of  the  deceased  person. 
The  express  purpose  was  compensation  to 
such  persons  as  were  pecuniarily  injured  by 
death  inflicted  or  caused  by  wrongful  acts. 
Our  first  statute  on  the  subject,  passed  No- 
vember 9,  1863  (Laws  1863,  chap.  98),  was 
the  same  in  general  purpose  and  effect  as 
the  English  statute.  It  provided  that  the 
amount  recovered  in  every  such  action 
should  be  for  the  exclusive  benefit  of  the 
widow  and  next  of  kin,  and  required  the 
jury  to  give  such  damages  as  they  should 
deem  fair  and  just,  not  exceeding  $5,000, 
with  reference  to  the  pecuniary  injury  re- 
sulting from  such  death  to  the  wife  and 
next  of  kin.  As  amended  and  re-enacted,  in 
part,  by  chapter  105  of  Acts  1882,  it  still 
gives  mere  rights  of  action.  Tlie  recovery 
is  not  subject  to  any  debt  or  liability  of  the 
deceased,  and  goes  to  his  next  of  kin,  not  by 
virtue  of  the  Statute  of  Descents  and  Dis- 
tributions, but  by  force  of  the  act  giving 
the  right  of  action.  The  otiier  statute  is 
adopted  only  as  a  means  of  ascertaining  the 
beneficiaries. 

By  the  amendment  made  in  1882,  the  fol- 
lowing provisions  or  language  of  the  origin- 
al statute  were  struck  out:  "Shall  be  for 
the  exclusive  benefit  of  the  widow  and  next 
of  kin,  .  .  .  distributed  to  such  widow 
and  next  of  kin,  .  .  .  with  reference  to 
the  pecuniary  injury  resulting  from  such 
death  to  the  wife  and  next  of  kin  to  such 
deceased  person.'* 

The  phrase,  "not  exceeding  $5,000,"  was 
amended  so  as  to  read  "not  exceeding  $10,- 
000."  And  the  following  was  added:  "And 
the  amount  so  recovered  shall  not  be  sub- 
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ject  to  any  debts  or  liabilities  of  the  de- 
ceased." 

Distribution  was  directed  to  be  made  "to 
tlie  parties  and  in  tlie  proportions"  provided 
by  the  Statute  of  Difilribulions  of  Personal 
Estate.  Everything  found  in  the  present 
statute,  except  the  enlargement  as  to  bene- 
ficiarie.s,  the  1  imitation  as  to  the  amount 
of  the  recovery,  and  the  exoneration  of  the 
recover V  from  debts  and  liabilities  of  the 
decedent,  was  in  the  old  one.  As  originally 
passed,  it  adopted  the  Statute  of  Descents 
and  Distributions  as  a  means  of  ascertain- 
ing the  next  of  kin,  and  required  the  jury 
to  give  such  damages  as  they  should  deem 
fair  and  just.  The  elimination  of  the 
phrase  relating  to  the  widow  and  next  of 
kin  and  direction  of  distribution  to  the 
parties  and  in  the  proportions  provided  in 
relation  to  the  distribution  of  personal  es- 
tate, enlarge  it  in  respect  of  the  beneficia- 
ries, so  as  to  let  in  the  husband  in  ease  of 
the  death  of  the  wife.  In  this  way,  more 
adequate  provision  was  made  for  the  family 
of  the  deceased.  Head  in  its  general  outlines, 
the  statute,  in  its  original  form,  had  for 
its  principal  purpose  the  support  and  main- 
tenance of  the  family  of  the  deceased  per- 
son. The  admission  of  the  husband  as  a 
beneficiary  was  an  additional  provision  for 
the  family.  Going  to  the  father,  in  case 
of  the  death  of  a  child,  and  to  the  husband 
and  children  in  case  of  the  death  of  the 
wife,  the  recovery  became  available  for 
family  purposes  in  general;  and,  on  the 
death  of  the  father  or  husband,  it  would  go 
to  the  children  by  inheritance.  Tlie  wife 
and  children  are  admitted  to  the  benefit  of 
the  statute,  in  this  indirect  way,  when  the 
recovery  is  for  the  death  of  a  cliild  without 
issue,  the  father  living.  If  the  father  is 
dead,  they  are  direct  beneficiaries.  When 
he  is  the  direct  beneficiary,  they  are  indirect 
beneficiaries?.  This  incidental  benefit  is  the 
only  element  that  can  be  regarded  as  bring- 
ing them  within  the  spirit  of  the  act  and 
making  them  direct  beneficiaries  when  lie 
is  precluded  by  his  conduct. 

But  to  substitute  them,  under  such  cir- 
cumslances,  in  furtherance  of  the  spirit  of 
the  statute  and  in  disregard  of  ils  letter, 
would  be  inconsistent  with  the  theory  upon 
wliich  he  is  precluded,  since  he  would  then 
be  an  indirect  beneficiary  and  might  still 
profit  by  his  own  wrong.  In  case  of  the 
death  of  any  of  his  children  so  admitted  to 
the  benefit  of  the  statute,  he  would  inherit 
from  them  such  estate  as  thev  miaiit  leave, 
including  the  money  so  recovered.  It  would 
give  a  right  of  recovery  in  almost  every 
case  of  the  wrongful  death  of  an  infant,  even 
though  his  natural  guardian  should  have 
caused  it  deliljerately  and  with  purpose  to 
L.R..\.1917A. 


provide  for  other   members   of   the   family 
temporarily  and  for  himself  ultimately. 

Again,  while  the  family  relation  is  in- 
cluded in  the  purpose  of  the  statute  and  to 
some  extent  made  the  basis  of  its  provisions, 
it  is  not  by  any  means  the  sole  or  dominat- 
ing consideration.  It  goes  far  beyond  that 
relation,  and  applies  when  neither  it  nor 
one  of  dependency  exists.  However  un- 
worthy or  undeserving  the  father  may  be, 
he  takes  the  benefit  of  the  statute,  unless 
he  has  been  guilty  of  conduct  contributing 
to  the  cause  of  the  death.  That  he  is  dis- 
sipated, profiigate,  and  indifferent  to  his 
family  obligations  to  such  an  extent  as 
utterly  to  preclude  any  hope  of  incidental 
benefit  to  the  wife  and  children  would  not 
prevent  a  recovery  by  the  personal  repre- 
sentative for  his  benefit,  nor  substitute  them 
for  him  as  beneficiaries.  Moreover,  the  re- 
covery may  go  to  a  relative  that  ia  not  a 
member  of  the  family  of  the  decedent  nor 
a  dependent  upon  the  value  of  his  life.  A 
wealthy  man  may  recover  for  the  death  of 
a  brother,  son,  or  other  relative. 

The  expressed  intention  of  the  legislature 
is  to  give  the  recovery  to  the  persons  who 
would  have  taken  it  under  the  Statute  of 
Distributions,  as  if  it  had  been  obtained  bv 
the  injured  person  in  his  lifetime  and  made 
a  part  of  his  estate,  with  the  single  excep- 
tion of  exoneration  from  liability  for  debts. 
To  make  the  substitution  here  suggested 
would  extend,  not  limit,  the  statute,  by  con- 
struction. Implied  exceptions  by  way  of 
limitation  are  not  infrequent  in  the  interpre- 
tation of  statutes.  Implied  extensions  of 
the  scope  of  legislative  enactments  are  rare, 
because  of  lack  of  any  firm  basis  upon  which 
to  found  them.  Ordinarilv,  such  an  exten- 
siou  could  rest  upon  nothing  more  than  a 
surmise  or  conjecture.  Implications  are 
ba^ed  upon  presumptions,  and,  to  warrant 
an  addition  to  the  terms  of  a  statute  or  a 
contract  by  way  of  implication,  the  pre- 
Humption  of  intention  to  make  the  instru- 
ment operate  as  it  does  with  the  added 
terms  must  be  so  strong  that  the  contrary 
thereof  cannot  reasonably  be  supposed.  The 
addition  suggested  here  would  not  neces- 
sarily have  a  basis  in  the  spirit  or  scheme 
of  the  state,  for  reasons  stated.  In  some 
respects,  it  would  be  a  departure  therefrom. 
The  gift  to  the  father  impliedly  excludes  all 
others.  To  substitute  others  by  implication 
would  make  one  implication  overthrow  an- 
other. It  would  be  inconsistent  with  the 
theory  of  the  father's  exclusion  also.  In 
view  of  these  results,  the  presumption  upon 
which  the  addititm  would  have  to  sfaiul  ran 
not  be  regarded  as  having  the  requisite 
strength. 

As  the  father  of  the  decedent  was  his 
natural  guardian,  he  was  under  a  legal,  aa 
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well  as  a  moral,  duty  not  only  to  support 
him,  but  also  to  protect  him  from  danger . 
Though  he  did  not  actually  pluce  him  at 
<langeiou8  work,  in  \ioIation  of  law,  his  con- 
duct, if  such  as  the  offered  evidence  tends  to 
prove,  necessarily  brought  about  that  result. 
He  may  consistently  be  regarded  as  hav- 
ing committed  the  care  of  his  children  to 
(heir  mother.  Presumptively,  he  gave  her 
cause  for  a  divorce  and  custody  of  the  chil- 
dren, and  afterward  refused  to  contribute 
anything  for  their  support,  even  under  a 
decree  of  the  court.  He  at  least  permitted 
her  to  take  his  place  as  custodian  of  the 
children,  wherefore  her  negligence  in  the 
care  of  them  is  imputable  to  him.  She 
placed  her  son  at  dangerous  work,  as  a 
means  of  obtaining  the  sustenance  he  re- 
fused to  provide,  in  disregard  of  his  legal 
duty.  It  is  not  perceived  that  the  method 
by  which  he  committed  the  children  to  her 
care  or  his  motive  in  so  doing  is  important. 
Omission  of  duty  often  constitutes  negli- 
gence, and  an  agency  may  arise  out  of  con- 
duct. He  caused  her  to  take  his  place  and 
act  for  the  children  in  his  stead.  That  rela- 
tion makes  her  negligence  his  and  bars  his 
right  under  the  statute.  Richmond,  F.  &  R. 
Co.  V.  Martin,  102  Va.  201,  45  S.  E.  804: 
Bellefontaine  R.  Co.  v.  Snyder,  24  Ohio  St. 
670;  Beach,  Contrib.  Neg.*^§  131. 

Tn  our  opinion,  the  evidence  excluded  by 
the  court  should  have  been  admitted. 

That  the  death  was  instantaneous  does 
not  preclude  right  of  recovery.  Under  such 
circumstances,  it  has  been  allowed  in  numer- 
ous instances. 

Tlie  boy's  superior  intelligence,  precocious- 


ncRs,  and  experience  would  not  deny  right 
of  recovery,  if  established.  His  employment 
in  violation  of  the  statute  was  an  act  of 
negligence  which  alone  warrants  recovery, 
if  the  conduct  of  the  sole  benefieiarv  of  the 
statute  has  not  barred  riglit  of  recovery 
I  and  the  decedent  was  not  himself  guilty  of 
contributory  negligence.  The  construction 
put  upon  the  statute  in  Xorman  v.  Virgin ia- 
Pocahontas  Coal  Co.  68  W.  Va.  40,1,  :J1 
L.R.A.(N.S.)  504,  60  S.  E.  857,  permits  such 
defense  in  cases  of  this  kind.  As  tending 
to  prove  contributory  negligence  on  the 
part  of  the  boy.  not  to  avoid  the  legal  con- 
sequence of  the  violation  of  the  statute,  the 
evidence  of  his  capacity  to  appreciate  and 
avoid  the  danger  of  the  employment  is  ad- 
missible. 

In  the  absence  of  such  contributory  negli- 
gence, the  causal  relation  between  the  viola- 
tion of  the  statute  and  the  injury  is  clear 
and  distinct.  Employment  in  disobedience 
of  the  statute  is  negligence  and  prima  facie 
the  proximate  cause  of  the  injury,  however 
superior  the  boy  may  have  been.  He  did  not 
assume  the  ordinary  risks  of  the  employ- 
ment, not  even  that  of  injury  by  the  negli- 
gence of  fellow^  servants. 

As  the  evidence  will  be  entirely  difTerent 
on  the  new  trial,  if  one  shall  take  place,  re- 
view of  the  rulings  on  the  instructions  is 
deemed  unnecessary.  They  were  governed 
by  the  erroneous  theory  of  the  case,  adopted 
by  the  court,  and,  of  course,  are  wrong  in 
almost  everv  instance. 

For  the  reasons  here  stated  the  judgment 
will  be  reversed,  the  verdict  set  aside,  and 
the  case  remanded  for  a  now  trial. 
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(233  Fed.  353.) 

Witness  —  competency  —  conviction  In 
other  jurisdictions. 

Conviction  in  a  state  court  of  an  infamous 
crime  does  not  render  one  incompetent  as 
a  witness  in  a  Federal  court  sitting  in  the 
same  state. 
For  other  cases,  see  Witnesses,  L  a,  in  Dig. 

1-52  N,  8. 

(May  12,  1916.) 

IpRROR    to    the    District    Court    of    the 
!i  United  States  for  the  Middle  District 

.m    I  I  I. -        -■■    ■'■         '-■■    ■         I    -         ■■        ■-— i.« 

Note.  —  For  conviction  in  another  juris- 
diction as  affecting  competency  of  witness, 
sec    annotation    following    this    case,   post; 
1138. 
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of  Tennessee  (McCall,  District  Judge)  con- 
victing defendants  of  crime.    Affirmed. 

Tlie  facts  are  stated  in  the  opinion. 

Argued  before  Warrington  and  Knappen, 
Circuit  Judges,  and  Killits,  District  Judge. 

Mr.  IjcwIs  Tillman  for  plaintiffs  in  er- 
ror. 

Messrs.  Ijee  Douglas  and  Morton  B. 
Adams,  for  defendant  in  error: 

The  crime  for  which  the  witness,  John- 
son, was  sentenced  in  the  state  court  was 
not  known  to  the  common  law,  but  is  pure- 
ly statutory,  and  henee  in  1789,  the  date 
of  the  passage  of  the  Judiciary  Act,  the 
witness  would  not  have  been  infamous  or 
incompetent  to  testify  in  any  court. 

6  Cyc.  172,  203,  242:  May,  Crim.  Law, 
3d  ed.  pp.  250,  251;  2  Bishop,  Crim.  Law, 
2d  ed.  §§  107,  862:  State  v.  Dozier,  73  N. 
C.  117:  Allen  v.  State,  12  Lea,  424;  UnitM 
States  V.  Sims,  161  Fed.  1008. 

Assuming,  for  the  sake  of  argument,  that 
the    witness,    Johnson,    was    convicted   and 
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sentenced  in  the  then  courts  of  Xorth  Caro- 
lina for  an  infamous  crime  under  the  com- 
mon law  as  it  existed  in  1789,  this  cannot 
have  any  effect  upon  the  disqualification  of 
his  testimony  in  a  court  of  the  United 
States. 

United  States  v.  Cruikshank,  92  U.  S. 
542,  23  L.  ed.  588;  Moore  v.  Illinois,  14 
How.  17,  14  L.  ed.  307;  Fox  v.  Ohio,  5 
How.  432,  12  L.  ed.  222;  United  States  v. 
Bamhart,  22  Fed.  291;  Tennessee  v.  Davis, 
100  U.  S.  257,  25  L.  ed.  648;  North  Caro- 
lina V.  Kirkpatrick,  42  Fed.  692;  Re 
Neagle,  6  L.R.A.  78,  14  Sawy.  232,  39  Fed. 
833;  Houston  v.  Moore,  5  Wheat.  1,  6  L. 
ed.  19;  The  Antelope,  10  Wheat.  122,  6  L. 
ed.  281;  Gwin  v.  Breedlove,  2  How.  29,  11 
L.  ed.  167 ;  Huntington  v.  Attrill,  146  U.  S. 
073,  36  L.  ed.  1123,  3  Sup.  Ct.  Rep.  224; 
Flash  V.  Conn,  109  U.  S.  371,  27  L.  ed.  966, 
3  Sup.  Ct.  Rep.  263;  Com.  v.  Green,  17 
Mass.  515;  Dickson  v.  Dickson,  1  Yerg.  110, 
24  Am.  Dec.  444;  United  States  v.  Sims, 
161  Fed.  1008;  1  Greenl.  Ev.  15th  ed.  § 
376;  1  Whart.  Crim.  Ev.  10th  ed.  §  363; 
Underhill,  Crim.  Ev.  2d  ed.  §§  206,  208,  209; 
Wilcox  v.  State,  3  Heisk.  110;  Logan  v. 
United  States,  144  U.  S.  263,  36  L.  ed.  429, 
12  Sup.  Ct.  Rep.  617;  Wisconsin  v.  Pelican 
Ins.  Co.  127  U.  S.  265,  32  L.  ed.  239,  8 
Sup.  Ct.  Rep.  1370;  Earthman  v.  Jones,  2 
Yerg.  486;  State  v.  Landrura,  127  Mo.  App. 
653,  106  S.  W.  1111;  Sims  v.  Sims,  75  N.  Y. 
406;  National  Trust  Co.  v.  Gleason,  77  N. 
Y.  400,  33  Am.  Rep.  632;  Samuels  v.  Com. 
110  Va.  901,  66  S.  E.  222,  19  Ann.  Cas. 
380. 

It  appears  that  Johnson  was  either  par- 
doned, or  served  his  term  of  imprisonment, 
which,  under  the  common  law  as  it  existed 
in  1789,  amounted  to,  and  was,  a  pardon, 
and  therefore  he  was,  all  other  considera- 
tions aside,  a  competent  witness. 

United  States  v.  Sims,  161  Fed.  1008; 
Benson  v.  United  States,  146  U.  S.  336,  36 
L.  ed.  996,  13  Sup.  Ct.  Rep.  60;  1  Greenl. 
Ev.  15th  ed.  §  326,  chap.  2. 

KlllltSy  District  Judge,  delivered  the 
opinion  of  the  court: 

Plaintiffs  in  error,  £.  P.  Brown  and  J. 
R.  Harrell,  were  convicted  after  trial  upon 
an  indictment  in  four  counts,  three  of 
which  charged  assault  and  battery  in  vari- 
ous forms  of  allegation  upon  one  Clifford 
Johnson,  committed  on  the  grounds  per- 
taining to  the  postoffice  building  at  Nash- 
ville, Tennessee,  and  over  which  the-  United 
States  had  exclusive  jurisdiction.  The 
fourth  count  charged  that  defendant  "un- 
lawfully did  knowingly  and  wilfully  ob- 
struct and  retard  one  Clifford  Johnson, 
.  .  .  a  regularly  employed  driver  of  a 
regular  mail  wagon,  .  .  .  while  the  said 
L.R.A.1917A. 


Clifford   Johnson   was   then   and   there    en- 
gaged   in   transferring   and   delivering    the 
United    States    mail    from    a   mail    wagon 
I  to   the   postoffice   of  the   United   States    at 
:  Nashville    aforesaid."      The    only    alleged 
I  error    presented    for    the    consideration    of 
this  court  is  that  predicated  upon  the   ad- 
mission of  the  testimony  of  Johnson  him- 
self.   It  is  conceded  that  Johnson's  evidence 
is  indispensable  to  conviction,  and  that,   if 
he  were  not  a  competent  witness,  the  case 
must  fail. 

It  appears  from  the  record  that  in  1905 
Johnson  was  convicted  in  a  state  court  at 
Nashville  upon  an  indictment  reading  as 
follows:  "The  grand  jurors  for  the  state 
of  Tennessee  duly  elected,  impaneled,  sworn, 
and  charged  to  inquire  for  the  body  of  the 
county  of  Davidson,  and  state  aforesaid, 
upon  their  oath  aforesaid,  present:  That 
Clifford  Johnson,  of  said  county  heretofore, 

to  wit,  on  the  day  of  June,  1905, 

with  force  of  arms,  in  the  county  aforesaid, 
unlawfully,  feloniously,  and  violently,  did 
break  and  enter  in  the  daytime  the  dwell- 
ing house  of  W.  M.  Frank,  with  the  un- 
lawful and  felonious  intent  then  and  there 
and  therein  to  commit  a  felony,  to  wit,  lar- 
ceny, and  did  then  and  there  and  therein 
steal,  take,  carry  away  one  ring  of  the 
value  of  $6,  the  property  of  W.  M.  Frank, 
of  said  county,  then  and  there  being  found, 
contrary  to  the  form  of  the  statute  in  such 
cases  made  and  provided  and  against  the 
peace  and  dignity  of  the  state." 

Upon  his  conviction  the  following  judg- 
ment was  imposed:  "It  is  therefore  con- 
sidered by  the  court  that  defendant  for 
his  said  offense  shall  be  confined  in  the 
state  penitentiary  for  a  period  of  Ave  (5) 
years,  commencing  on  the  day  of  his  de- 
livery to  the  keeper  thereof,  subject  to  the 
rules  and  regulations  of  said  institution, 
that  he  be  rendered  infamous,  incompetent 
as  a  witness  in  any  court  of  justice  in  the 
state,  incapable  of  exercising  the  election 
franchise,  or  of  holding  any  office  of  honor, 
profit,  or  trust  in  the  state." 

It  is  urged  in  behalf  of  plaintiffs  in  error 
tliat  this  record  rendered  Johnson  wholly 
incompetent  as  a  witness  for  the  govern- 
ment, because  of  the  rule  that  the  compe- 
tency of  witnesses  in  criminal  cases  is  to 
be  determined  by  the  law  of  the  state  in 
which  the  Federal  court  is  sitting,  as  the 
state  law  was  when  the  Judiciary  Act  of 
1789  was  passed  (Act  Sept.  24,  1789,  chap. 
20,  1  Stat.  73).  United  States  v.  Hall  (D. 
C.)  53  Fed.  352;  United  States  v.  Reid. 
12  How.  361,  13  L.  ed.  1028;  Logan  ▼. 
United  States,  144  U.  S.  263-302,  36  L.  ed. 
429-442,  12  Sup.  Ct.  Rep.  617. 

It  is  conceded  in  this  case  that  the  com- 
mon  law   is  the  rule  of  decision.     North 
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Carol  me  had  adopted  the  conunon  law  prior 
to  the  Reyolutioo,  and,  when  the  Judiciary 
Act  was  passed,  the  country  now  compris- 
ing the  state  of  Tennessee  was  a  part  of 
North  Carolina.  By  common  law  petit  lar- 
ceny was  a  felony,  hut  house  breaking  in 
the  daytime  was  not  even  a  crime.  Judg- 
ment upon  conviction  of  a  felony  made  the 
convict  infamous,  with  the  result  that  he 
was  incompetent  as  a  witness  until  he  was 
relieved  from  the  burden  of  infamy  in  some 
approved  way. 

A  question  was  raised  whether  the  in- 
dictment charged  a  crime  conviction  of 
which  rendered  the  convict  infamous  at 
common  law,  but  the  government  insists 
upon  Johnson's  competency  upon  a  broader 
ground  than  that  of  a  technical  insuffi- 
ciency of  pleading.  This  is  that  the  testi- 
monial disqualification  is  operative  only 
within  the  jurisdiction  of  the  sovereign 
whose  court  pronounced  the  judgment  cul- 
minating in  the  conviction  of  an  infamous 
crime;  in  other  words,  that  only  a  judg- 
ment upon  conviction  in  a  Federal  court 
of  a  crime  infamous  at  common  law  works 
incompetency  in  the  Federal  courts. 

Greenleaf,  Evidence,  vol.  1,  §  375,  thus 
speaks  of  the  rule  settled  in  his  day,  and 
yet  unweakened  by  criticism:  "We  have 
already  remarked  that  no  person  is  deemed 
infamous  in  law  until  he  has  been  legally 
found  guilty  of  an  infamous  crime.  But 
the  mere  verdict  of  the  jury  is  not  suffi- 
cient for  this  purpose;  for  it  may  be  set 
aside,  or  the  judgment  may  be  arrested,  on 
motion  for  that  purpose.  It  is  the  judg- 
ment, and  that  only,  which  is  received  as 
the  legal  and  conclusive  evidence  of  the 
party's  guilt,  for  the  purpose  of  rendering 
him  incompetent  to  testify.  And  it  must 
appear  that  the  judgment  was  rendered  by 
a  court  of  competent  jurisdiction.'^ 

This  results  from  the  distinction  between 
disqualification  arising  from  deficiencies  of 
mind  or  maturity  or  voluntarily  assumed, 
as  in  coverture  or  because  of  views  on  re- 
ligious questions,  and  that  imposed  by  posi- 
tive law,  the  latter  not  being  regarded  es- 
tablished until  a  solemn  judicial  determi- 
nation is  had.  Chamberlayne,  Ev.  §  3664, 
and  cases  cited.  Greenleaf  further  says 
(Ev.  §  376):  ''Whether  judgment  of  an 
infamous  crime,  passed  by  a  foreign  tribu- 
nal, ought  to  be  allowed  to  affect  the  com- 
petency of  the  party  as  a  witness  in  the 
courts  of  this  country,  is  a  question  upon 
which  jurists  are  not  entirely  agreed.  But 
the  weight  of  modern  opinion  seems  to  be 
that  personal  disqualifications  not  arising 
from  the  law  of  nature,  but  from  the  posi- 
tive law  of  the  country,  and  especially  such 
as  are  of  a  penal  nature,  are  strictly  terri- 
torial, and  cannot  be  enforced  in  any  couik 
L.ILA.1917A. 


try  other  tlian  that  in  which  they  origi- 
nated." 

This  doctrine  is  supported  by  reasoning 
so  cogent  and  conclusive,  offered  by  the  su- 
preme judicial  court  of  Massachusetts 
though  Chief  Justice  Parker  ( Com.  v.  Green, 
17  Mass.  515,  539-548 )  that  any  other  seems 
of  little  weight.  At  any  rate,  it  is  but  tite 
application  of  the  principle,  universally  ad- 
hered to,  that  the  penalties  adjudged  by 
one  jurisdiction  will  not  be  enforced  by  an- 
other. This,  as  elsewhere,  was  early  the 
rule  in  Tennessee  (Dickson  v.  Dickson,  1 
Yerg.  110,  24  Am.  Dec.  444),  and,  as  a  gen- 
eral proposition,  is,  of  course,  the  rule  in 
Federal  courts. 

The  principle  that,  until  Federal  legisla- 
tion is  had  to  modify  the  practice,  "the 
rules  of  evidence  in  criminal  cases"  in  the 
Federal  courts  "are  the  rules  which  were 
in  force  in  the  respective  states  when  the 
Judiciary  Act  of  1789  was  passed,"  is  rea- 
soned out  by  Chief  Justice  Taney  (12  How. 
364,  365,  13  L.  ed.  1024,  1025)  in  this 
language:  "But  neither  of  these  acts  make 
any  express  provision  concerning  the  mode 
of  conducting  the  trial  after  the  jury  are 
sworn.  They  do  not  prescribe  any  rule  by 
which  it  is  to  be  conducted,  nor  the  testi- 
mony by  which  the  guilt  or  innocence  of 
the  party  is  to  be  determined.  Yet,  as  the 
courts  of  the  United  States  were  then  or- 
ganized, and  clothed  with  jurisdictions  in 
criminal  cases,  it  is  obvious  that  some  cer- 
tain and  established  rule  upon  this  subject 
was  necessary  to  enable  the  courts  to  ad- 
minister the  criminal  jurisprudence  of  the 
United  States.  And  it  is  equally  obvious 
that  it  must  have  been  the  intention  of 
Congress  to  refer  them  to  some^known  and 
established  rule,  which  was  supposed  to  be 
so  familiar  and  well  understood  in  the 
trial  by  jury  that  legislation  upon  the  sub- 
ject would  be  deemed  superfluous.  This 
is  necessarily  to  be  implied  from  what  these 
acts  of  Congress  omit,  as  well  as  from  what 
they  contain.  .  .  .  And  the  only  known 
rule  upon  the  subject  which  can  be  sup- 
posed to  have  been  in  the  minds  of  the 
men  who  framed  these  acts  of  Congress  was 
that  which  was  then  in  force  in  the  re- 
spective states,  and  which  they  were  accus- 
tomed to  see  in  daily  and  familiar  practice 
in  the  state  courts." 

As  to  states  whose  territories  were  not 
within  the  boundaries  of  the  Union  as  they 
were  in  1789,  the  rule  is  that  the  law  oi 
the  state  when   it   was   admitted  governs. 
Logan  V.  United  States,  144  U.  S.  263-308, 
36  L.  ed.  429*443,  12  Sup.  Ct.  Rep.  617. 

The  language  above  quoted  from  il^e  de- 
cision  in  Reid's   Caae   carries  no  strongs* 
suggestion  than   that    a    rule   o!  deci»^<>|^> 
simply,  is  established;   it  is  not  poteat   tA> 
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impose  upon  trial  courts  an  obligation  to 
adopt  the  results  reached  by  state  courts 
in  any  specific  instance,  through  the  appli- 
cation of  the  local  rule  of  practice  which 
the  local  Federal  court  should,  in  instances 
before  it,  make  its  own.  Tlie  effect  of  the 
doctrine,  summarized  by  professor  Green- 
leaf,  that  it  is  nothing  less  than  the  judg- 
ment of  conviction  making  infamy,  which 
is  effective  to  disqualify,  part  of  the  pen- 
alty, is  such  that,  if  we  hold  that  a  court 
of  another  sovereignty  than  that  of  the 
tribunal  rendering  the  judgment,  must  also, 
ipso  facto,  regard  the  convict  as  disquali- 
fied, we  are  not  simply  applying  a  rule  of 
decision,  but  are  enforcing  a  penal  judg- 
ment. 

Federal  practice  enforces  the  principle 
that  a  judgment  of  infamy  has,  at  the  best, 
no  extraterritorial  applicability.  In  Logan 
V.  United  States,  supra,  it  was  held  that 
one  convicted  of  perjury  in  North  Carolina, 
and  thereby  incompetent  as  a  witness  in 
that  state,  was  not  incompetent  in  the  Fed- 
eral court  of  another  state,  although  there- 
in the  common- law  rule  of  incompetency 
because  of  conviction  for  an  infamous  crime 
also  prevailed  when  the  latter  state  was 
admitted  to  the  Union. 

In  this  Logan  Case,  tried  in  the  northern 
district  of  Texas,  two  convicts  of  the  crime 
of  perjury  were  held  competent  as  wit- 
nesses notwithstanding  the  common  law  in 
force  when  Texas  was  admitted, — one,  Mar- 
tin, because  to  exclude  him  would  be  to 
give  extraterritorial  cflTect  to  a  penalty  ad- 
judged by  the  courts  of  North  Carolina; 
the  other,  Spear,  because  (144  U.  S.  303, 
36  L.  ed.  443,  12  Sup.  Ct.  Rep.  617)  his 
disability  had  been  removed  by  the  pardon 
of  the  governor  of  Texas,  in  a  court  of 
which  state  he  was  convicted.  Nothing  in 
this  decision  militates  against  the  conten- 
tion of  the  government  in  the  instant  case 
that  the  rule  of  exclusion  applies  in  Fed- 
eral courts  to  Federal  convicts  only.  The 
point  was  not  before  the  court.  For 
Spear's  competency  the  court  manifestly 
did  not  look  beyond  the  fact  of  his  pardon, 
which,  the  court  had  already  held  (Boyd  v. 
United  States,  142  U.  S.  460,  36  L.  ed.  1077, 
12  Sup.  Ct.  Rep.  292),  was  sufficient  to 
remove  the  disability. 

As  it  appears  from  the  above  quotation 
the  principle  of  United  States  v.  Reid  was 
not  announced  bv  Chief  Justice  Taney  in 
language  which  affects  the  government's 
contention,  and  the  question  is  therefore 
without  adjudication  so  far  as  the  Federal 
courts  are  concerned,  and  turns  whoUv 
upon  the  consideration  whether  state  and 
Federal  courts,  sitting  in  the  same  state, 
and  having  the  same  territorial  jurisdic- 
L.R.A.1917A. 


tion,  are  foreign  to  each  other  in  the  sonrtc 
that  the  courts  of  two  states  are  foreign. 

The  essential  distinction  between  the  gov- 
ernment of  the  United  States  and  that  of 
any    state,    as    two    independent    political 
identities,  has  been  frequently  pointed   out 
in  the  decisions  of  the  Supreme  Court,      Fo\ 
V.  Ohio,  5  How.  432,  12  L.  ed.  222:    Moore 
V.    Illinois,    14    How.    17,    14    L.    cd.     307: 
Slaughter-House  Cases,  16  Wall.  30,    21    L. 
ed.   394;    United   States  v.   Cruiksliank,    92 
U.  S.  542,  23  L.  ed.  588;  Ex  parte  Sicbold, 
100  U.  S.  371,  25  L.  ed.  717.     The  last  ex- 
position of  the  subject  is  found  in  Twining 
V.  New  Jersev,  211  U.  S.  78,  53  L.  ed.  97, 
29  Sup.  Ct.  Rep.  14.     Tlie  rule  arises  most 
frequently,   as    in   cases   just   cited,    where 
there  is  an  apparent  conflict  of  law  between 
a  state  and  the  Federal  government  touch- 
ing crimes.     The  absolute  separation  of  the 
two   sovereignties,   with   independent   juris- 
dictions   unburdened    with    responsibilities 
one  to  tlie  other,  save  as  occasionally  the 
paramount  authority  of  the  Federal  power 
is  called  into  operation,  is  certainly  empha- 
sized by  the  fact  that,  upon  the  same  state 
of  facta,  a  wrongdoer  may  be  called  upon 
to  answer  to  both  governments.     A  similar 
line  of  cases  exists  asserting  the  independ- 
ence of  the  Federal  judiciary  in  its  juris- 
diction of  civil  causes  of  action.     We  neeil 
not   cite  other   than   Supreme   Court    ca.ses 
(Stanton  v.  Embry,  93  U.  S.  548,  23  L.  ed. 
983;    Gordon   v.   Milfoil,   99   U.   S.   168,    25 
L.  ed.  383,  and  Hunt  v.  New  York  Cotton 
Exch.  205  U.  S.  322,  51  L.  ed.  821,  27  Sup. 
Ct.   Rep.   529),   all   to   the  point  that    the 
pendency  of  a  prior  suit  in  a  state  court 
is  not  the  ground  of  abatement  of  an  action 
on  the  same  state  of  facts  between  the  same 
parties  in  the  Federal  court,  or  vice  versa, 
the  decisions  turning  on  the  principle  that 
the  two  courts  are  foreign  as  the  creatures 
of  different  governments.     The  language  of 
these  decisions  leaves  no  room  for  the  feel- 
ing th<at  any  interdependence  exists  between 
a  state  and  the  Federal  government  which 
affects  the  identification  of  either  as  a  sov- 
ereignty   entirely    apart-  from    the    other. 
Whenever  a  decision   seems  to  bridge  this 
distinction   it'  will  be  found   that   its   aim 
and  effect  is  either  to  adopt  a  rule  of  de- 
cision,  or,   without   affecting  the   principle 
of   distinct   and    independent   sovereignties, 
to  harmonize  matters  of  practice  with  the 
practice  of  local  state  courts  as  far  as  pos- 
sible under  Federal  legislation. 

The  state  courts  have  already  begun  to 
assert  their  independence  of  Federal  courts 
within  their  own  territorial  jurisdictions 
on  precisely  the  point  now  under  consider- 
ation by  us;  that  is,  it  has  alreadv  been 
decided  that,  although  the  state  withholds 
testimonial  capacity  from  one  convicted  of 
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infamous  crime  in  its  own  court,  it  will 
not  to  that  end  give  effect  to  a  judgment 
of  a  local  Federal  court.  This  was  the  de- 
cision of  the  supreme  court  of  appeals  of 
Virginia  in  Samuels  v.  Com.  110  Va.  001, 
60  8.  K.  222,  10  Ann.  Gas.  380.  In  this 
case,  the  court  held  that  one  offered  as  a 
witness  who  had  been  adjudged  gtiilty  of 
perjury  by  a  Federal  court  sitting  in  Vir- 
ginia was  not  disqualified  thereby  as  a  wit- 
ness in  the  state  court,  althougli  by  statute, 
as  Avell  as  by  common  law  within  Virginia, 
one  convicted  of  ])erjury  was  incompetent 
to  testify,  the  court  holding  that  very  clear- 
ly neither  the  state  statute  nor  the  Fed- 
eral  statute  contemplates  imposing  or  could 
impOKC  the  punishment  prescribed  by  the 
other,  and  that  the  courts  of  neither  can 
take  cognizance  or  punish  violations  of  the 
statutes  of  the  other,  citing  Ke  I^ney,  134 
U.  S.  372,  33  L.  ed.  040,  10  Sup.  Ct.  Rep. 
384. 

It  doubt IcAs  has  never  been  thought  that 
a  court  of  one  sovereignty  within  the  state 
might  entertain  jurisdiction  to  try  an  of- 
fense against  the  other  sovereignty,  but  in 
Re  Loney,  supra,  the  distinction  was  car- 
ried further,  for  there  it  was  held  that  the 
courts  of  a  state  have  no  jurisdiction  of  a 
complaint  for  perjury  in  a  contested  elec- 
tion case  involving  a  seat  in  the  Congress 
of  the  United  states,  allliough  th«  false 
swearing  was  before  a  notary  public  of  tUa 
state,  the  court  holding  that  the  "power  of 
punishing  a  witness  for  testifying  falsely 
in  a  judicial  proceeding  belongs  peculiarly 
to  the  government  in  whose  tribunals  that 
proceeding  is  had." 

Tlie  foregoing  and  otlier  decisions  illus- 
trate how  consisU^ntly  Federal  courts  are 
applying,  in  various  states  of  fact,  the  rule 
of  the  Supreme  Court  announced  by  Justice 
Johnson  in  Houston  v.  :Moore,  5  Wheat.  1- 
60,  5  L.  ed.  10-35,  that:  *'In  a  government 
formed  like  ours,  where  there  is  a  division 
of  sovereignty,  and  of  course,  where  there 
is  a  danger  of  collision  from  the  near  ap- 
proach of  powers  to  a  conflict  with  each 
otlter,  it  would  seem  a  peculiarly  safe  and 
salutary  rule  that  each  government  should 
be  left  to  enforce  its  own  penal  laws,  in  its 
own  tribunals.'' 

In  Ex  parte  Wilson,  114  U.  S.  417,  20 
L.  ed.  80,  5  Sup.  Ct.  Rep.  035,  4  Am.  Grim. 
Rep.  283,  where  the  question  was  whether 
one  imprisoned  after  conviction  upon  in- 
formation was  suffering  the  penalty  of  an 
infamous  crime  and,  cousequently,  under 
the  Fifth  Auiendment,  could  not  have  been 
held  to  answer  without  presentment  or  in- 
dictment by  a  grand  jury,  the  court,  dis- 
cussing the  incidents  of  a  conviction  for  an 
infamous  crime,  said  (114  V.  S.  page  423) : 
'•'Whether  a  convict  shall  be  permitted  to 
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testify  is  not  governed  by  a  regard  to  his 
rights  or  to  his  protection,  but  by  the  con- 
sideration whether  the  law  deems  his  testi- 
mony worthy  of  credit  upon  the  trial  of 
the  rights  of  others." 

The  consideration,  therefore,  whether  a 
Federal  court  should  permit  any  witness 
to  testify  is  to  be  referred  only  to  princi- 
ples interesting  that  court  in  its  effort  to 
administer  justice.  It  would  seem  that  its 
freedom  in  this  respect  should  not  be  con- 
ti*olled  by  the  judgment  of  any  court  other 
than  one  within  the  Federal  jurisdiction  as 
to  any  question  not  governed  by  established 
principles  or  legislative  enactment. 

Obviouslv  the  courts  of  one  state  in  the 
Union  are  regarded  as  "foreign'*  to  the 
courts  of  another,  not  because  of  geograph- 
ical separation,  but  because  they  are  in- 
strumentalities of  independent  sovereign- 
ties. A  district  court  of  the  ITni ted  States 
sitting  in  one  state  cannot  be  said  to  be 
geographically  "foreign"  to  the  state  courts 
of  another  state,  for  the  reason  that  the 
sovereignty  of  which  it  is  a  part  has  geo- 
gi*aphical  extension  over  the  territory  of 
the  other  state.  It  is  limited,  to  be  sure, 
to  a  territorial  jurisdiction  which  may  not 
include  the  situs  of  a  state  court,  but  it  is' 
nevertheless  an  integral  part  of  a  judicial 
system  which  extends  over  the  situs  of 
arery  state  court.  It  is  therefore  •^foreign*' 
to  the  court  of  a  state  beyond  its  terri- 
torial limitations  only  because  its  jurisdic- 
tion depends  upon  the  question  of  sover- 
ci^iity^  find  it  obtains  its  authority  from  a 
sovereign  distinct  from  and  independent  of 
that  creating  the  state  court.  For  that 
reason,  for  instance  in  the  case  cited  above, 
a  Federal  and  a  state  court  of  the  same 
state  are  free,  each  independent  of  the 
other,  to  punish  as  an  offense  against  their 
respective  sovereignties,  the  same  act  which 
ser>'e8  as  the  predicate  of  a  crime  within 
the  definition  of  the  laws  of  the  two  sover- 
eignties, respectively,  wherefore,  technical- 
ly, at  least,  least,  the  actor  may  be  liable  to 
double  punishment. 

Therefore,  recurring  to  the  case  of  Logan 
V.  United  States,  supra,  we  see  no  reason 
whatever  to  doubt,  had  the  question  been 
raised  before  it,  that  the  Supreme  Court 
would  have  ruled  that,  although  Logan  was 
being  tried  in  a  Texas  Federal  court.  Spear, 
as  a  convict  of  an  infamous  crime  bv  the 
judgment  of  a  local  state  court,  was  as 
competent  to  testify  as  was  Martin,  a  con« 
vict  of  an  infamous  crime  by  the  consider- 
ation of  a  court  in  another  state.  For  the 
Federal  court  of  Texas  to  have  enforced 
the  penalty  of  Spear's  conviction  by  the 
state  court  of  Texas,  had  the  pardon  not 
intervened,  in  our  judgment,  would  not 
have  been  the  application  of  any  different 
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principle  than  would  have  been  employed 
had  it  refused  Martin's  testimony  because 
of  his  conviction  in  another  state.  That 
the  Texas  Federal  court  had  the  same  geo- 
graphical or  territorial  jurisdiction  enjoyed 
by  the  state  court  of  Texas  brouglit  the 
former  into  no  closer  association  with  the 
latter,  so  far  as  the  question  now  before 
this  court  is  concerned,  than  the  Federal 
court  of  Texas  enjoyed  with  the  state  court 
of  North  Carolina. 

It  seems  to  us  that,  to  the  doctrine  that 
a  judgment  of  conviction,  not  mere  proof 
of  guilt,  is  indispensable  to  disqualifica- 
tion, there  is  the  necessary  corollary  that 
the  application  of  the  disqualification  is 
left  only  to  the  tribunals  of  the  jurisdiction 
which  created  it. 

Tlie  question  made  by  the  government  in 
this  case  is,  as  we  have  suggested,  one  not 
concludied  by  specific  adjudication;  an  an- 
swer to  it  favorable  to  the  government's 
contention  comports  with  the  dignity  and 
independence  of  the  Federal  courts,  and  is 
in  line  with  the  general  principle  that 
courts  of  one  jurisdiction  will  not  enforce 
the  penalties  of  tliose  of  another.  The  ten- 
dency of  the  courts,  wherever  possible,  is 
"to  enlarge  the  domain  of  competency  and 
to  submit  to  the  jury  for  their  considera- 


tion as  to  the  credibility  of  the  witness 
those  matters  which  heretofore  were  ruled 
sufficient  to  justify  his  exclusion."  BeBSoa 
v.  United  States,  146  U.  S.  325,  336,  337, 
36  L.  ed.  991,  996,  13  Sup.  Ct.  Rep.  60,  64. 
'*ThiB  change,"  says  the  Supreme  Court  in 
this  case,  "has  been  wrought  partially  by 
legislation  and  partially  by  judicial  con- 
struction. .  .  .  The  spirit  of  this  legis- 
lation has  controlled  the  decisions  of  the 
courts,  and  steadily,  one  by  one,  the  mere- 
ly technical  barriers  which  excluded  wit- 
nesses from  the  stand  h&ve  been  removed/ 

Not  simply  to  follow  this  tendency,  but 
because  the  considerations  above  referred 
to  seem  compelling,  we  conclude  that  the 
rule  of  the  Reid  Case,  announced  by  Chief 
Justice  Taney,  applies  only  to  an  instance 
where  the  witness  tendered  is  under  the 
conviction  of  a  crime  against  the  United 
States  of  that  character  which  at  common 
law  as  established  in  1789  rendered  infa- 
mous one  adjudged  guilty,  and  that  the  rule 
does  not  disqualify  a  witness  who  is  under 
but  the  judgment  of  a  state  court. 

For  this  reason,  without  passing  on  other 
questions  raised,  the  judgment  of  the  Dis- 
trict Court  is  affirmed,  and  the  petition  in 
error  dismissed. 


Annotatioii — ^Witnesses:   conviction  in   another  jurisdiction  as  affecting 

competency  of  witnesses. 


As   to   eonviotion   or   oommission   of 
crime  or  misconduct  by  attorney  in  an-  i 
other  state  as  ground  for  disbarment, 
see  annotation  to  State  v.  Ebbs^  19  L.R. 
A.(N.S.)  892. 

Introdnotloa. 

With  respect  to  the  question  whether 
a  conviction  of  a  crime  in  one  state 
which  renders  the  person  convicted  in- 
competent as  a  witness  in  that  state 
precludes  him  from  testifying  in  another 
state,  a  conflict  exists.  By  the  weight  of 
authority  it  is  held  that  such  a  convic- 
tion will  not  render  the  person  incom- 
petent in  the  second  state,  and  this 
result  has  been  reached  in  both  civil 
and  criminal  cases.  The  decisions 
reaching  this  conclusion  are  based  main- 
ly on  the  reasoning  that  the  penal  laws 
of  one  jurisdiction  will  not  be  enforced 
in  another,  and  that  one  state  with  re- 
spect to  another  is  a  foreign  jurisdic- 
tion. The  view  was  also  taken  in  the 
leading  case,  reaching  this  conclusion, 
that  the  full  faith  and  credit  clause  oi 
the  Federal  Constitution  does  not  apply 
to  criminal  cases.  Some  courts,  how- 
ever, have  held  that  a  conviction  in  one 

state  which  renders  the  convict  incom- 
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petent  as  a  witness  in  that  state  will 
also  render  him  incompetent  in  another 
state  if  a  conviction  of  a  like  offense 
in  the  latter  state  would  have  such  an 
effect.  These  eases  reason  that  it  is  the 
crime  which  renders  the  person  incom- 
petent, and  not  the  conviction,  and  that 
the  use  of  the  judgment  to  prove  the 
crime  does  not  give  effect  to  the  penal 
laws  of  another  jurisdiction. 

The  rule  that  a  conviction  in  one  jur- 
isdiction will  not  render  the  person 
convicted  incompetent  in  another  jur- 
isdiction has  been  applied  in  the  Federal 
courts,  where  in  criminal  cases  convic- 
tion in.  a  state  court  has  been  held  not 
to  render  the  person  convicted  incom- 
petent in  the  Federal  courts;  and  this 
has  been  held  although  the  conviction 
was  in  the  same  state  in  which  the  Fed- 
eral court  was  sitting.  The  question  of 
competency  in  civil  cases  in  the  Federal 
courts,  however,  is  regulated  by  statute. 
In  some  of  the  states  statutes  have  been 
passed  which  govern  the  question  under 
consideration. 

ComTiotion  in  one   state   as   aHectims 
coB&petenoy  in  mnotlier  state. 

The  leading  case  holding  that  a  oon- 
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Yiction  of  a  crime  in  one  state  does  not 
render  the  party  convicted  incompetent 
as  a  witness  in  another  state  is  Com.  v. 
Green  (1822)  17  Mass.  515.  Several 
reasons  are  given  by  the  court  in  this 
«ase  in  justification  of  their  conclusion. 
The  first  of  these  is  that  the  objection 
to  the  witness  on  account  of  infamy 
Tnust  be  supported  by  a  record  of  the 
Judgments  of  the  other  state  and  the 
difficulty  of  settling  this  in  the  course 
of  a  trial;  and  also  in  connection  with 
this  the  court  mentioned  the  diversity 
of  ideas  as  to  criminal  conduct  in  dif- 
ferent states.  With  reference  to  these 
grounds  the  court  said:  *T!f  New  York 
is  to  be  considered  on  the  footing  of  a 
foreign  state,  the  difficulty  of  giving 
such  effect  to  a  conviction  seems  insup- 
erable. The  objection  to  the  witness  on 
account  of  infamy  must  be  supported 
by  a  record  of  the  judgment.  What  is 
a  record  of  a  foreign  state,  and  how  it 
shall  be  authenticated,  are  questions  of 
delicacy  and  difficulty,  which  it  would 
be  almost  impossible  to  settle  in  the 
course  of  a  trial^  which  must  always 
proceed  with  as  little  interruption  and 
delay  as  possible.  Whether  the  facts 
which  would  be  here  deemed  an  in- 
famous crime  are  the  same  which  con- 
stitute the  like  pffense  in  the  country 
from  which  the  record  comes,  the  court 
would  have  no  means  of  knowing  with 
certainty.  The  crime  of  treason  is 
known  to  be  different  in  different  coun- 
tries; what  is  felony,  also,  in  one  coun- 
try, may  not  be  felony  in  another;  and 
it  is  competent  to  the  legislature  of 
every  nation  to  attach  disabilities  to  the 
commission  of  offenses;  which,  by  the 
laws  of  other  nations,  may  be  wholly 
without  such  consequences.  Thus,  one 
state  may  enact  that  the  Hetention  of 
another's  property  after  demand  by  the 
owner  shall  be  deemed  and  taken  to  be 
larceny,  and  punished  as  such;  and  that 
a  general  description  of  the  offense  in 
the  indictment  should  be  sufficient;  so 
that  a  foreign  court  could  never  know, 
by  inspection  of  a  copy  of  a  record,  what 
were  the  ingredients  of  the  crime  which 
had  been  punished.  So,  also,  the  non- 
payment of  a  debt  may  be  branded  with 
infamy  by  the  laws  of  any  country,  and 
designated  by  some  term  usually  denot- 
ing the  crimen  falsi;  and  this  class  of 
crimes  may  be  enlarged  so  as  to  compre- 
hend transactions  which  in  other  coun- 
tries are  considered  venial,  or,  at  least, 
not  criminal.  If  the  common  law  were 
unchangeable,  the  courts  of  countries' 
which  adopt  it  as  part  of   their  code 

might  know  with  certainty  the  nature 
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and  character  of  crimes;  but  while 
every  country  has  its  legislature,  which 
has  a  right  to  alter  or  repeal  the  com- 
mon law,  such  certainty  cannot  be  at- 
tained. Treason,  by  the  common  law, 
renders  the  convict  infamous;  but  many 
acts  are  made  treason  by  positive  en- 
actments in  one  country,  which  would 
not  be  so  in  another." 

As  a  further  reason  for  their  holding, 
the  court  in  this  case  stated  that  the 
penal  laws  of  a  country  do  not  reach 
beyond  the  jurisdiction  where  they  are 
established,  and  that  to  hold  a  person 
incompetent  on  account  of  a  conviction 
in  another  state  would  give  effect  to  the 
conviction  and  enforce  the  punishment, 
and  thus  the  penal  laws  of  one  country 
would  reach  into  others,  contrary  to 
the  principles  stated.  The  court  said: 
'It  would  seem  to  be  consistent  with 
sound  principles,  also,  that  wherever 
there  is  a  crime  or  punishment  remain- 
ing in  force,  there  should  be  a  power  of 
pardon,  but  the  act  of  pardon  cannot 
operate  upon  an  offense  committed  un- 
der another  jurisdiction,  nor  can  it 
extend  beyond  the  jurisdiction  of  the 
offended  sovereign,  so  that  one  who  has 
once  exposed  himself  to  a  punishment 
which  renders  him  infamous  in  the  coun- 
try where  the  offense  was  committed 
must  be  perpetually  stigmatized  if  he 
removed  into  another  country.  This 
is  sufficient  to  show  the  reasonableness 
of  limiting  the  penal  effects  of  crime  to 
the  country  whose  laws  have  been  violat- 
ed." 

The  court  here  further  held  that  the 
full  faith  and  credit  clause  of  the  Fed- 
eral Constitution  had  no  effect  whatever 
on  judgments  in  criminal  suits,  and  that 
the  judgments  of  one  state  in  a  criminal 
case  would  not  be  given  effect  in  anoth- 
er, and  said :  ''We  do  not  think  that  this 
follows  from  any  principles  yet  estab- 
lished; for  there  is  a  manifest  distinc- 
tion between  the  judgments  of  another 
state  in  civil  actions  affecting  property 
only,  and  judgments  on  criminal  pros- 
ecutions; and  there  is  reason  to  believe 
that  the  provision  in  the  Constitution 
had  respect  to  the  former  only.  It  must 
be  supposed  that,  when  the  people  de- 
clared in  the  Constitution  that  full  faith 
and  credit  should  be  given  to  the  judg- 
ments of  each  state  respectively,  they 
must  have  intended  such  judgments  as 
could,  by  the  aid  of  courts  of  states, 
other  than  those  in  which  they  were 
rendered,  be  carried  into  execution  and 
effect;  as  may  be  done  with  respect  to 
judgments  in  all  civil  actions.  But  it 
is  manifest  that  a  judgment  on  a  crim- 
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inal  prosecution  cannot  be  carried  into 
effect  beyond  the  jurisdiction  of  the 
slate  within  Avhich  the  offense  was  com- 
mitted; or,  if  this  might  be  done  by 
virtue  of  any  act  of  Congpress,  founded 
upon  such  a  construction  of  the  consti- 
tutional provision,  it  is  clear  that  such 
power  has  never  been  challenged;  and 
it  is  hardly  possible  to  conceive  that 
such  a  construction  will  ever  be  adopted, 
so  long  as  any  portion  of  sovereignty 
remains  with  the  states.  For  the  rig:ht 
and  duty  of  punishing  offenses  must 
necessarily  be  limited  to  the  authorities 
against  which  the  offenses  have  been 
committed.  Indeed,  the  provision  in  the 
2d  section  of  the  4th  article  of  the  Con- 
stitution of  the  United  States  is  wholly 
inconsistent  with  the  supposition  of  such 
a  power.  That  section  provides  that  'a 
person  charged  in  any  state  with  trea- 
son, felonj',  or  other  crime  who  shall 
flee  from  justice,  and  be  found  in  anoth- 
er state,  shall,  on  demand  of  the  execu- 
tive authority  of  the  state  from  which 
he  fled,  be  delivered  up,  to  be  removed 
to  the  state  having  jurisdiction  of  the 
crime.'  This  is  a  perfect  recognition  of 
the  independent  sovereignty  of  the 
states,  in  regard  to  crimes  committed 
within  their  territory,  as  well  as  of  the 
local  nature  of  crimes  and  punishments. 
If  the  faith  and  credit  to  be  given  to 
judicial  proceedings  relates  to  criminal 
as  well  as  civil  judgments;  and  that 
faith  and  credit,  according  to  the  act  of 
Congress,  as  construed  by  the  Supreme 
Court  of  the  United  States,  means  that 
the  judgment  shall  have  the  same  effect 
in  the  state  in  which  it  is  produced  as 
in  that  in  w^hich  it  was  rendered,  it 
would  follow  that  an  unexecuted  sen- 
tence in  one  state  might  be  executed  in 
another;  which  never  w^as  intended.  On 
the  contrary,  the  Constitution  has  mere- 
ly made  that  obligatory  between  the 
states  which  between  nations  entirely 
foreign  to  each  other  was  done  from 
comity,  viz.,  the  delivering  up  of  crim- 
inals who  have  fled  from  justice.  I 
think  this  proves  satisfactorily  that  the 
clause  in  the  Constitution  of  the  United 
States  relating  to  the  faith  and  credit 
to  be  given  to  judgments  has  no  effect 
whatever  on  judgments  upon  criminal 
suits;  and  that  in  this  respect  the  rela- 
tion of  the  states  to  each  other  is  left 
wholly  unaffected  by  the  Constitution.'' 
And  in  conclusion  the  court  said:  "For 
the  foregoing  reasons  and  others  which 
it  would  require  too  much  time  to  enu- 
merate, we  have  come  to  the  opinion  that 
there  is  no  difference  in  the  effect  of  a 
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of  a  witness  between  any  state  iu  ibis 
Union  and  any  foreign  state,  and  that 
in  neither  case  is  the  witness  to  be  ex- 
cluded on  account  of  such  conviction."' 

And  in  Sims  v.  Sims  (1878)  75  N.  Y. 
466,  which  was  an  action  of  contracl,  it 
was  held  that  the  conviction  of  a  person 
in  Ohio  of  an  offense  which  rendered 
him  incompetent  as  a  witness  thcie 
did  not  render  him  incompetent  in 
New  York.  The  court  relied  upon  the 
reasoning  in  Com.  v.  Green  (Mas&.t 
supra,  and  the  statement  in  Greenleaf 
on  Evidence,  that  the  weight  of  mod- 
ern opinion  is  that  personal  dis<juali- 
flcations  arising  not  from  the  laws 
of  nature,  but  from  positive  law,  e*?- 
pecially  such  as  are  of  a  penal  na- 
ture, are  strictly  territorial,  and  can- 
not be  enforced  in  another  country,  and 
said:  "I  think  this  doctrine  applicable 
to  the  question  now  in  hand,  and  that 
there  is  nothing  in  the  Constitution  of 
the  United  States  which  prevents  such 
application,  or  requires  that  the  per- 
sonal disabilities,  such  as  incompetency 
to  testify  or  to  vote,  w^hich  may  be  im- 
posed upon  a  person  convicted  of  crime 
in  one  state  should  follow  him  and  be 
enforced  in  all  the  others.  If  such  were 
the  operation  of  the  constitutional  pro- 
vision, the  qualiflcations  of  witnesses 
called  in  our  courts  and  of  voters  at 
our  elections  might  be  made  to  depend 
upon  the  laws  of  other  states,  instead 
of  our  own." 

In  this  case  in  answer  to  the  conten- 
tion by  the  New  Hampshire  and  North 
Carolina  courts,  that  it  was  the  crime, 
and  not  the  judgment,  which  incapacitat- 
ed the  witness;  and  that  the  incapaci- 
ty was  not  prescribed  as  a  punishment 
for  the  criioe,  but  )>ecause  by  the  com- 
mission of  it  the  criminal  haB  shown 
himself  a  person  unfit  to  be  trusted,  and 
that  the  judgment  was  required  only 
for  the  purpose  of  establishing  the  fact 
of  the  crime  by  conclusive  evidence, 
the  court  said:  "Assuming  that  this  con- 
stitutional provision  a]>plies  to  convic- 
tions for  crimes  (which  is  denied  in  the 
Massachusetts  case)  the  answer  to  the 
position  stated  is  twofold.  First,  that 
whatever  reason  may  lie  at  the  founda- 
tion of  the  law,  the  law  is  that  the  sen- 
tence, and  not  merelv  the  commission  of 
the  crime,  disqualifies  the  witness.  The 
crime  may  be  admitted  or  proved  ever 
so  conclusively,  even  by  record,  without 
having  thnt  effect.  A  judgment  rendered 
.in  a  civil  action  to  which  plaintiff,  de- 
fendant, and  witness  were  all  parties, 
finding  the  witness  guilty  of  forgery, 
grand    larceny,    or    any    other    felony. 
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would  not  disqualify.  Snoh  a  record  i 
might  exists  as  in  cases  of  justification  I 
of  libel,  actions  to  cancel  forged  instru- 
ments, etc.  The  disability  to  testify 
can  only  follow  conviction  and  sentence 
in  a  prosecution  for  the  crime.  Second- 
ly, a  record  of  conviction  for  a  crime  is 
not  conclusive  evidence  in  a  civil  action, 
of  the  facts  upon  which  it  was  based. 
There  is  a  great  weight  of  authority 
against  its  being  admissible  at  all,  ex- 
cept as  evidence  of  the  fact  of  convic- 
tion, where  that  fact  is  material.  To 
give  to  a  foreign  record  of  conviction 
the  effect  of  conclusive  evidence  in  a 
civil  action,  of  the  fact  that  the  party 
convicted  commilled  the  crime,  would 
be  to  give  it  gTealcr  credit  than  the  judg- 
ment of  one  of  our  own  courts  would 
be  entitled  to.  Greenleaf  states  it  as 
a  general  rule  that  a  record  o£  eon  vie- 
tion  of  a  crime  is  not  admissible  in  ev' 
idence  in  a  civil  action,  to  prove  the 
fact  on  which  it  was  i*endci'ed." 

The  decision  in  this  case  was  held 
controlling  in  National  Trust  Co.  v. 
Gleason  (1879)  77  N.  Y.  400,  33  Am. 
Rep.  632,  where  in  an  action  for  money 
had  and  received  it  was  held  that  a  con- 
viction  of  felony  in  Massachusetts  did 
not  render  the  person  convicted  incom- 
petent as  a  witness  in  New  York.  The 
court  stated  that  they  did  not  think 
that  the  circumstance  that  at  the  time 
the  person  was  examined  as  a  witness 
the  term  of  his  sentence  had  not  expired 
distinguished  the  ease  from  that  of  Sims 
v.  Sims  (N.  Y.)  supra,  where  apparently 
the  witness's  term  had  expired. 

In  Langdon  v.  Evans  (1883)  3  Mackey 
(D.  0.)  1,  the  conviction  of  one  for  at- 
tempting to  induce  another  to  commit 
perjury  in  New  York  was  held  not  to 
render  him  incompetent  to  testify  as  a 
witness  in  the  District  of  Columbia,  as 
New  York  was  considered  as  a  foreign 
jurisdiction.  This  was  an  action  of  re- 
plevin. The  court  stated  that  it  did  not 
appear  whether  the  offense  charged 
against  the  witness  was  a  felony  in  the 
state  where  the  conviction  was  had,  but 
that  they  did  not  see  any  reason  to 
doubt  that  the  same  rule  would  apply 
if  it  were  only  a  misdemeanor. 

A  statute  of  the  state  where  the  con- 
viction was  had  was  read  in  this  case, 
which  declared  that  a  person  convicted 
of  a  crime  or  misdemeanor  in  that  state 
was,  notwithstanding,  a  competent  wit- 
ness in  a  civil  or  criminal  action;  and 
the  court  said  that  it  would  be  a  ques- 
tionable exerci.se  of  judicial  power  to 
hold   a   person   incompetent    to    testify 
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tion  where  that  conviction  would  not  be 
held  to  disqualify  him  as  a  witness. 

In  Goldstein  v.  State  (1914)  75  Tex. 
Crim.  Rep.  390,  171  S.  W.  709,  the  court 
stated  that  the  question  whether  a  con- 
viction for  a  felony  in  another  state 
would  render  a  person  incompetent  as  a 
witness  in  Texas  was  governed  by  their 
statutes;  but  that  if  they  had  no  stat- 
utes on  the  question,,  such  a  convict ioii 
would  not  render  the  person  convicted 
incompetent  as  a  witness  in  Texas,  and 
cited  as  authority.  Com.  v.  Green  (1822) 
17  Mms.  515;  National  Trust  Co.  v. 
Gleason  (K.  Y.)  supra;  and  Logan  v. 
United  States  (1892)  144  U.  S.  2(53,  3<i 
L.  ed.  429,  12  Sup.  Ct.  Rep.  617,  infra. 

The  leading  case  taking  a  contrary 
view  to  that  laid  down  in  Com.  v.  Green 
(Mass.)  supra,  is  Chase  v.  Blodgett 
(1838)  10  N.  H.  22,  where  in  an  action 
of  assumpsit  it  was  held  that  a  convic- 
tion in  Massachusetts  of  a  crime  in- 
famous by  the  laws  of  that  state  and 
equally  so  by  the  laws  of  New  Hamp- 
shire rendered  the  person  convicted 
incompetent  to  testify  in  the  latter  state 
in  the  same  manner  as  it  w^ould  if  tiie 
conviction  had  taken  place  in  that  state. 
The  court  here  stated  that  the  principal 
argument  in  Com.  v.  Green  against  ad- 
mitting the  records  of  another  state  to 
exchule  the  witness  was  that  a  dispar- 
agement of  character  and  incompetency 
to  testify  were  a  part  of  the  punishment 
of  the  crime,  and  that  to  hold  a  person 
incompetent  on  account  of  such  convic- 
tion was  to  give  effect  to  it  and  enforce 
the  punishment,  and  that  by  doing  this 
the  penal  laws  of  the  other  state  were 
given  effect;  and  that  it  was  stated  in 
that  case  that  if  the  penalty  did  not 
extend  beyond  the  jurisdiction  against 
which  the  crime  was  committed,  then 
incompetency  which  was  the  effect  and 
consequence  of  the  crime  and  part  of 
the  penalty  could  not  reach  beyond  the 
limits  of  the  state  whose  laws  had  been 
violated.  The  court  said:  "The  inquiry 
arises  at  once,  whether  the  rejection  of 
a  witness  because  he  has  been  convicted 
of  an  infamous  crime  is,  in  truth,  any 
part  of  the  punishment  of  the  crime. 
The  punishment  of  the  crime  is  pre- 
scribed by  the  law,  and  is  inflicted  in 
pursuance  of  the  sentence.  The  judg- 
ment of  the  law,  as  made  up  in  the 
record  of  the  sentence,  shows  the  penalty 
and  punishment.  But  incapacity  as  a 
witness,  where  the  incapacity  results 
from  the  common  law,  forms  no  part 
of  the  sentence.  It  is  not  a  penalty 
prescribed  for  the  punishment  of  the 
crime,  and   is  not    adverted   to  in   the 
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judgment,  or  found  in  the  record.  A 
rejection,  when  offered  as  a  witness, 
may,  it  is  very  true,  cause  greater  men- 
tal suffering  to  the  party  than  all  the 
punishment  denounced  in  the  statute 
or  ordered  in  the  judgment;  but  this 
suffering  is  incidental.  It  is  not  inflicted 
as  the  judgment  of  the  court  in  which 
the  conviction  was  had,  or  of  that  which 
rejects  the  witness.  The  witness  is 
excluded,  not  to  punish  him  for  the 
crime  he  has  committed,  but  because,  by 
the  commission  of  it,  he  has  shown  him- 
self a  person  unfit  to  be  trusted  to  give 
testimony  affecting  the  rights  of  others 
(2  Starkie,  Ev.  714) ;  and  the  exclusion, 
it  seems  to  us,  is  no  more  to  be  regarded 
as  a  punishment  of  the  individual,  than 
the  exclusion  of  a  person  on  account  of 
his  disbelief  in  the  existence  of  a  Su- 
preme Being  is  to  be  regarded  as  a 
punishment  of  his  atheism.  The  rejec- 
tion is  for  the  protection  of  the  rights 
of  the  party  against  whom  he  is  called 
to  testify.  On  this  view,  if  faith  and 
credit  is  given  to  the  matter  appearing 
by  the  judgment,  and  it  is  there  shown 
that  the  witness  has  been  convicted,  in 
another  state,  of  a  crime  infamous  by 
the  laws  of  that  state,  and  one  which, 
if  committed  here,  would  have  excluded 
him  from  testifying, — it  may  well  be 
asked,  IIow  much  more  fit  is  he  to  be 
heard,  than  he  would  have  been  had  the 
conviction  been  in  our  own  courts?  How 
much  greater  is  the  probability  that  his 
statements  will  bear  the  impress  of 
truth f  How  much  safer  are  the  rights 
of  the  party?" 

In  response  to  the  suggestion  in  Com. 
v.  Green,  that  the  full  faith  and  credit 
clause  of  the  Constitution  must  have 
intended  such  judgments  as  could,  by 
the  aid  of  the  courts  of  other  states,  be 
carried  into  execution  and  effect,  and 
had  no  relation  to  criminal  proceedings, 
the  court  said :  '*It  is  perhaps  un- 
important to  the  settlement  of  this  case; 
but  we  are  of  opinion  that  this  would 
be  too  narrow  a  construction.  It  was 
doubtless  not  intended  to  require  the 
courts  of  one  state  to  enforce  the 
sentences  of  those  of  another  against 
criminals.  The  punishment  of  crime  is 
to  be  inflicted  in  the  jurisdiction  in 
which  it  is  committed ;  and  the  judgment 
of  a  court  of  one  state,  against  an 
offender,  cannot  have  such  faith  and 
credit  as  to  form  the  basis  of  a  new 
indictment,  in  another  state,  or  of  an 
order  for  carrying  the  judgment  into 
effect  there.  But  the  criminal  proceed- 
ings in  one  state  may,  in  many  instances, 
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which  would  otherwise  be  trespasses  of 
an  aggravated  character;  and  when  so 
offered,  in  the  courts  of  another  state 
they  are  entitled  to  as  much  faith  and 
credit,  and  are  as  much  within  the  Con- 
stitution and  the  act  of  Congress,  as 
any  other  judicial  proceedings.  And 
so  of  any  other  cases  where  such 
proceedings  may  lawfully  be  offered 
in  evidence  in  a  foreign  government  or 
another  state.  There  is  nothing  in  the 
terms  of  the  Constitution  or  law  to  lead 
us  to  a  different  conclusion." 

It  was  also  argued  in  this  case  against 
the  admission  of  the  conviction  to  ex- 
clude the  witness,  that  where  there  is 
a  crime  or  punishment  remaining  in 
force  there  should  be  a  power  of  pardon ; 
but  in  answer  to  this  the  court  stated 
that  Jthe  power  of  pardon  existed  in  the 
government  where  the  crime  was  com- 
mitted, and  that  evidence  of  reformation 
could  be  offered  to  the  executive  there  in 
all  cases  and  the  party  restored  to  his 
competency;  that  although  it  might  not 
be  as  convenient  to  secure  a  pardon  as 
if  he  had  remained  within  the  jurisdic- 
tion where  the  judgment  was  rendered, 
yet  there  should  be  no  well-founded 
apprehension  of  a  refusal  because  he 
had  removed  from  the  state;  and  the 
court  said  that,  on  the  other  hand,  if  a 
party  thus  convicted  might  relieve  him- 
self from  the  disability  by  emigration  to 
another  state,  he  had  an  encouragement 
to  change  his  domicil  although  he  might 
not  have  a  disposition  to  change  his 
habits. 

And  in  State  v.  Candler  (1824)  10  N. 
0.  (3  Hawks)  393,  in  a  criminal  case,  a 
witness  who  had  been  convicted  of 
forgery  in  another  state  was  held  in- 
competent to  testify.  The  court  here 
took  the  view  that  imder  the  full  faith 
and  credit  clause  of  the  Constitution  the 
judgment  of  the  other  state  was  con- 
elusive  evidence  that  the  person  offered 
as  a  witness  had  committed  a  crime 
w^hich  rendered  him  incompetent,  and 
stated  that  the  fallacy  of  the  reasoning 
in  the  cases  holding  a  contrary  mle 
was  that  they  supposed  it  was  the  con- 
viction which  disqualified,  when  in  fact 
it  was  the  crime  which  had  that  effect, 
and  said:  '*In  doing  this  we  are  not 
enforcing  the  penal  laws  of  other  states, 
nor  the  penal  laws  of  our  own  state,  for 
this  is  inflicting  no  punishment  on  the 
witness;  but  are  simply  carrying  our 
own  laws  into  execution,  which  declare 
that  persons  who  have  been  guilty  of 
the  crimen  falsi  are  entirely  unworthv 
of  belief;  and  we  take  as  evidence  of 
such   fact    the   judicial   proceedings   of 
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our  sister  state,  which  the  Constitution 
of  the  United  States  declares  shall  have 
full  faith  and  credit  in  each  state.  If 
the  exclusion  of  men  convicted  of  such 
aets  from  giving  evidence  were  a  punish- 
ment;  then  he  ought  to  have  been 
received,  for  truly  he  has  not  offended 
against  the  laws  of  this  state,  and  we 
have,  therefore,  no  right  to  punish  him. 
But  it  is  a  duty  which  we  owe  to  those 
who  are  to  be  affected  by  the  judgments 
of  our  courts,  that  the  courts  should  be 
kept  clear  of  such  depravity,  and  that 
no  proceedings  should  be  founded  upon 
it.  It  is  asked,  What  if  the  governor,  or 
proper  authority  of  Tennessee,  should 
have  pardoned  himf  That  question  has 
not  arisen  in  this  case;  but  as  we  trust 
to  the  judicial  proceedings  of  Tennessee 
to  fix  the  fact  of  his  gruilt,  perhaps  we 
should  also  trust  to  the  proper  authority 
in  doing  it  away  for  some  proper  cause ; 
for  that  there  was  a  proper  cause  is  a 
legal  presumption  which  cannot  be  con- 
troverted either  here  or  there.  It  is 
farther  said  that  no  such  precedent  can 
foe  found  in  the  English  decisions.  It 
is  admitted,  for  they  do  not  give  full 
faith  and  credit  to  the  proceedings  of 
any  courts  but  those  of  their  own  coun- 
try; both  the  laws  and  proceedings  of 
other  countries  are  tried  as  facts  by  the 
jury.  The  question,  therefore,  cannot  be 
brought  before  the  court;  and  even  if 
the  witness  should  admit  his  guilt  in 
England,  or  his  conviction  in  a  foreign 
country,  the  admission  is  not  conclusive 
evidence  of  the  facts.  It  does  not  import 
verity;  it  may  be  false,  and  the  court 
cannot  try  it.  The  testimony  must, 
therefore,  go  to  the  jury,  who  will  ap- 
preciate it  as  they  think  proper.  The 
fallacy  of  the  opposite  reasoning,  I 
think,  is  that  it  is  supposed  that  it  is 
the  conviction  which  disqualifies,  whereas 
it  is  the  crime.  The  conviction  es- 
tablishes the  fact  of  criminality  in  such 
a  manner  that  it  cannot  be  controverted; 
and  if  it  cannot  be  controverted  the 
witness  is  not  to  be  heard.  And  a  con* 
vietion  being  the  only  method  by  which 
the  fact  of  criminality  can  be  so  fixed 
that  it  cannot  be  denied,  and  facts  which 
cannot  be  controverted  being  at  once 
submitted  to  the  court  in  order  that  the 
legal  inferences  may  be  drawn  (for  why 
send  a  fact  which  the  law  will  not  permit 
to  be  controverted  to  triers  of  facts, 
who  will  be  bound  to  return  it  in  the 
same  state  to  the  court,  entirely  un- 
changed) ;  this,  I  say,  has  given  rise  to 
the  opinion  that  it  is  the  conviction 
which  disqualifies  a  witness,  whereas  it 
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of  criminality,  and  it  is  the  criminality 
which  excludes  him." 

And  relying  on  the  decisions  in  New 
Hampshire  and  North  Carolina,  in  State 
V.  Foley  (1880)  16  Nev.  64,  37  Am.  Rep. 
458,  a  criminal  case,  it  was  held  that 
a  person  convicted  of  an  infamous  crime 
in  another  state  was  thereby  rendered 
incompetent  to  testify.  The  court  here 
said  that  the  argument  to  which  most 
weight  seemed  to  be  attached  by  cases 
holding  the  contrary  rule  was  that  a 
state  would  not  enforce  the  penalty  of 
a  crime  committed  beyond  its  juris- 
diction, and  that  the  denial  to  a  convict 
of  the  right  to  testify  was  a  part  of  his 
punishment,  but  stated  that  this  argu- 
ment had  been  satisfactorily  met  by  the 
New  Hampshire  and  North  Carolina 
cases 

In  Campbell  v.  State  (1863)  23  Ala. 
44,  the  conviction  of  a  witness  in  another 
state  for  publishing  a  libel  was  held 
not  to  disqualify  him,  on  the  ground  that 
a  conviction  for  libel  does  not  disqualify 
a  witness;  and  the  question  whether  a 
conviction  of  an  infamous  offense  in  an- 
other state  would  render  the  witness 
incompetent  was  not  touched  upon. 

Ooaviction  im  it«te  court  as  affectiiis 
eoBtp«t«ao7  ia  Federal  ooart,  aad 
vioe  versa. 

Federal  and  state  courts  are  con- 
sidered as  foreign  to  each  other,  and  a 
conviction  of  a  crime  in  one,  which 
renders  the  person  convicted  incompe- 
tent as  a  witness  in  that  one,  will  not 
be  given  such  effect  in  the  other. 

It  will  be  noted  that  the  conclusion 
was  reached  in  Brown  v.  United  States, 
ante,  1133,  that  a  conviction  in  a  state 
court  of  an  infamous  crime  did  not 
render  one  incompetent  as  a  witness  in 
a  Federal  cou'  t  sitting  in  the  same  state. 

In  Logan  v.  United  States  (1892)  144 
XJ.  S.  263,  36  L.  ed.  429, 12  Sup.  Ct.  Rep. 
617,  where  the  question  was  involved  in 
a  criminal  case  whether  a  conviction 
in  a  state  court  rendered  the  person  con- 
victed incompetent  as  a  witness  in  a 
Federal  court  sitting  in  another  state, 
it  was  held  that  §  858  of  the  Revised 
Statutes,  Comp.  Stat.  1913,  §  1464,  pro- 
viding that  the  laws  of  the  state  in  which 
the  court  is  held  shall  be  the  rules  of 
decision  as  to  the  competency  of  wit- 
nesses in  the  court  of  the  United  States 
in  trials  at  common  law,  had  no  applica- 
tion to  criminal  trials,  and  that,  there- 
fore, the  corapeteiiey  of  witnesses  in 
criminal  trials  in  courts  of  the  United 
States  held  within  the  state  of  Texas 
was  not  governed  by  a  statute  of  that 
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state  enacted  after  the  state's  admission 
to  the  Union,  which  provided  that  all 
persons  who  had  been  or  might  be  con- 
victed of  felony  in  Texas  or  in  any  other 
jurisdiction  should  be  incompetent  to 
testify  in  criminal  cases,  but  it  w^as  held 
that,  except  so  far  as  Congress  had  made 
specific  provisions  upon  the  question  of 
competency,  the  subject  was  governed 
by  the  common  law,  w^hich  was  the  law 
of  Texas  before  such  statute  was  passed 
and  at  the  time  the  state  was  admitted 
to  the  Union;  and  it  was  held  that  by 
the  common  law  the  conviction  in  the 
state  court  would  not  disqualify  the 
person  convicted  as  a  witness  in  a  Fed- 
eral court.  The  court  said:  "At  com- 
mon law  and  on  general  principles  of 
jui'isprudence  when  not  controlled  by 
express  statutes  giving  effect  within  the 
state  which  enacts  it  to  a  conviction  and 
sentence  in  another  state,  such  conviction 
and  sentence  can  have  no  effect  by  way 
of  penalty  or  of  ]>ersonal  disability  or 
disqualified  beyond  the  limits  of  the 
state  in  which  the  judgment  is  rendered." 

The  decision  in  Logan  v.  United  States 
(U.  S.)  supra,  was  followed  in  United 
States  V.  Hall  (1892)  53  Fed.  352,  the 
court  in  that  case  holding  that  §  858  of 
the  Revised  Stntutes  was  inapplicable 
to  criminal  cases*,  ami  that  in  the  crim- 
inal trials  in  the  United  States  courts 
in  Pennsylvania  the  law  of  that  state 
as  it  existed  at  the  passage  of  the 
Judiciary  xict  of  1789  in  reference  to 
the  admission  of  evidence  governed,  and 
that  a  state  statute  passed  subsequently 
to  that  time  would  not  affect  the  compe- 
tency of  one  convicted  of  a  crime  in  the 
state  court  as  a  witness  in  the  Federal 
court. 

In  Wise  v.  Williams  (1908)  162  Fed. 
161,  it  was  held  that  the  United  States 
Revised  Statutes,  providing  that  a  per- 
son guilty  of  perjury  should  be  punished 
by  a  fine  and  be  incapable  of  giving 
testimony  in  any  court  of  the  United 
States,  excluded  a  witness  convicted  of 
perjury  under  the  laws  of  the  United 
States  from  giving  evidence  in  any 
United  States  court,  whatever  the  law 
of  the  state  where  the  trial  was  had 
might  be;  but  under  the  Act  of  July  6, 
1862,  providing  that  "the  laws  of  the 
state  in  which  the  court  shall  be  held 
shall  be  the  rules  of  decision  as  to  the 
competency  of  witnesses  in  the  courts 
of  the  United  States  in  trials  at  common 
law,"  it  was  held  that  the  competency 
of  witnesses  convicted  of  crimes  other 
than  perjury  was  to  be  determined  by 
the  law  of  the  state  where  the  trial  was 

h&d{  and  held  that  one  convicted  of  mak- 
J..'R.A.1917A. 


ing  a  false  report,  which  was  a  nus- 
demeanor,  by  a  district  court  in  New 
York,  was  not  incompetent  as  a  witness 
in  a  Federal  civil  case  in  that  distriet, 
as  by  the  law  of  New  York  he  was 
competent  notwithstanding  sueh  con- 
viction. 

In  Samuels  v.  Com.  (1909)  110  Va. 
901,  66  S.  E.  222,  19  Ann.  Gas.  380,  a 
provision  of  the  United  States  statute 
defining  what  constituted  perjury  and 
how  the  offense  should  be  punished,  and 
f ui"ther  providing :  "And  shall  moreover 
thereafter  be  incapable  of  giving  testi- 
mony in  any  court  of  the  United 
States," — was  held  to  have  the  effect 
only  to  disqualify  persons  convicted  of 
perjury  in  the  Federal  courts  to  testify 
as  witnesses  in  the  Federal  courts,  and 
not  to  disqualify  those  so  convicted  from 
testifying  in  the  state  courts. 

And  a  provision  of  the  Virginia  stat- 
ute providing  as  one  of  the  penalties 
in  case  of  a  conviction  of  perjury  that 
the  convicted  person  should  be  incapable 
of  giving  evidence  as  a  witness,  and 
further  providing  that  a  person  con- 
victed of  perjury  should  not  be  a  wit- 
ness, although  pardoned  or  punished, 
was  held  to  have  the  effect  only  to  dis- 
qualify persons  convicted  of  perjury  in 
a  state  court  to  thereafter  testify  as  a 
witness  in  the  courts  of  that  state;  and 
it  was  held  that  neither  of  the  statutes 
involved  rendered  one  convicted  of 
perjury  in  a  Federal  court  in  Virginia 
incompetent  to  testify  in  a  state  court  of 
that  state.  And  the  decision  in  Samuels 
v.  Com.  (Va.)  supra,  was  held  controll- 
ing in  Kain  v.  Angle  (1910)  111  Va. 
415,  69  S.  E.  355,  where  the  same  con- 
clusion was  reached;  the  court  remark- 
ing that  the  Federal  statute  expres.sly 
limited  the  disqualification  to  giving 
testimony  in  any  court  of  the  United 
States,  and  that  the  Virginia  statute 
was  intended  only  to  disqualify  persons 
convicted  of  perjury  in  a  court  of  that 
state. 

Conviction  ia  one  oonntry  as  aifecting 
competency  in  another  oonntry. 

Apparently  the  question  of  the  effect 
of  a  conviction  in  one  country  upon  the 
competency  of  the  person  convicted  to 
testify  in  the  courts  of  another  country 
has  seldom  been  passed  upon. 

In  an  early  ALarvland  case,  State  v. 
Ridgely  (1785)  2  Har.  &  McH.  (Md.) 
120,  1  Am.  Dec.  372,  on  a  trial  for  mur- 
der, it  was  held  that  parol  evidence  was 
admissible  to  prove  that  a  man  offered 
as  a  witness  was  a  convict  transported 
from  Great  Britian,  and  that  a  convict 
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^ould  not  be  restored  as  a  competent  wit- 
ness without  actual  service  during  seven 
years. 

And  in  Clarke  v.  Hall  (1789)  2  Har. 
A  McH.  (Md.)  378,  parol  evidence  was 
held  admissible  that  a  subscribing  wit- 
ness to  a  will  was  a  convict  and  had 
been  transmitted  to  Maryland  from 
Great  Britain  in  accordance  with  a  stat- 
ute providing  for  the  transportation  of 
felons;  but  as  it  appeared  that  there 
were  offenses  not  amounting  to  felonies 
or  rendering  those  convicted  thereof 
infamous  for  which  offenders  might  be 
transported,  it  was  held  incumbent  on 
the  party  raising  the  objection  to  the 
wntness^s  competency  to  prove  that  he 
was  transported  for  some  offense  which 
was  a  felony  or  an  infamous  crime. 

In  Cole  V.  Cole  (1806)  1  Harr.  &  J. 
(McL)  572^  where  it  was  sought  to  render 
a  witness  incompetent  because  of  his 
conviction  of  a  felony  in  London  and 
transportation  to  tbis  country  to  serve 
seven  yeai*s,  it  was  held  that  the  party 
objecting  to  his  competency  must  prove 
that  he  had  not  sei'ved  his  seven  years; 
that  the  presumption  was  that  he  had, 
and,  if  such  was  the  case,  he  became  a 
competent  witness. 

Regrnlatioa  by  statute. 

In  some  jurisdictions  the  coiupctoncy 
of  one  convicted  of  a  crime  in  another 
jurisdiction  has  been  regulated  by  stat- 
ute. 

Thus,  in  Texas  it  is  provided  by  statute 
that  **all  persons  who  have  been,  or  may 
be,  convicted  of  a  felony  in  this  state 
or  in  any  other  jurisdiction  unless  such 
conviction  has  been  legally  set  aside  or 
unless  the  convict  has  been  legally 
pardoned  for  the  crime  of  which  he  was 
convicted,"  are  incompetent  to  testify 
as  a  witness  in  a  criminal  action;  and  it 
has  been  held  that  the  words,  "or  in  any 
other  jurisdiction,"  include  convictions 
bad  in  other  states  of  the  Union.  Gold- 
stein V.  State  (1914)  75  Tex.  Crim.  Rep. 
360,  171  S.  \V.  709:  Pitner  v.  State 
(1887)  23  Tex.  App.  366,  5  S.  W.  210. 

Under  this  statute  a  judgment  of  con- 
viction for  a  felony  in  a  foreign  state 
will  render  a  person  an  incompetent 
witness  in  a  criminal  action  in  Texas, 
when  it  is  shown  that  the  person  has 
been  finally  convicted  of  an  offense  in  a 
foreign  state,  and  that  the  offense  of 
which  he  was  convicted  was  a  felony 
under  the  laws  of  the  state  in  which 
he  was  convicted,  and  that  sueh  an 
offense  would  be  a  felony  under  the  laws 

of  Texas  if  committed  within  that  state. 
Lr.R.A.1017A. 


Pitner  r.  State  and  €k>ldstein  t.  State 
(Tex.)  supra. 

But  where  the  evidence  does  not  show, 
nor  tend  to  show,  of  what  offense  the 
person  offered  as  a  witness  was  convicted 
in  the  other  state,  nor  whether  or  not 
the  offense  of  which  he  was  convicted 
was  a  felony  under  the  laws  of  that 
state,  he  is  not  shovi'n  to  be  incompetent 
to  testify.  Goldstein  v.  State  (Tex.) 
supra. 

And  where  the  judgment  of  conviction 
of  the  foreign  state  shows  upon  its  face 
that  it  would  not  be  a  valid  judgment 
if  rendered  in  Texas,  it  devolves  upon 
the  party  seeking  to  introduce  it  in 
order  to  render  a  witness  incompetent, 
to  show  that  it  was  valid  under  the  law 
of  the  state  where  it  was  entered,  and 
until  this  is  shown  it  is  inadmissible. 
Pitner  v.  State  (Tax.)  supra. 

By  the  prox'isions  of  this  statute  its 
application  is  confined  to  criminal  cases, 
and  in  a  civil  case  a  conviction  for  a 
felony  in  another  state  will  not  render 
the  person  convicted  an  incompetent 
witness  in  Texas.  ^Missouri,  K.  &  T. 
R.  Co.  V.  De  Bord  (1809)  21  Tex.  Civ. 
App.  691,  53  S.  W.  587. 

In  State  v.  Landrum  (1908)  127  Mo. 
App.  653,  106  S.  W.  1111,  a  statute  pro- 
viding that  every  person  who  should  be 
convicted  of  arson,  burglary,  robbery,  or 
larceny  in  any  degree  as  provided  in  a 
specified  chapter,  or  should  be  sentenced 
to  imprisonment  in  the  penitentiary  for 
any  other  crime  punishable  under  the 
provisions  of  a  certain  chapter  of  the 
statute,  should  be  incompetent  to  be 
swprn  as  a  witness  or  serve  as  a  juror, 
and  should  be  forever  disqualified  from 
voting  at  any  election,  was  held  to  apply 
only  to  convictions  for  offenses  commit  led 
against  the  criminal  laws  of  Missouri, 
and  not  to  those  committed  in  oilier 
states  of  the  Union  or  in  foreign  coun- 
tries; and  it  was  held  that  a  witness 
convicted  of  a  crime  in  another  state  was 
not  thereb}'  rendered  incompetent  as  a 
witness  in  MissourL 

And  it  wa^  held  that  if  it  had  been 
made  to  appear  that  a  similar  statute 
existed  in  the  other  state  at  the  time 
the  witness  was  convicted  and  sentenced, 
such  statute  should  not  be  given  effect 
beyond  the  territorial  limits  of  that 
state,  as  the  penal  statutes  of  such  state 
could     not     operate     extra  territorially. 

Ibid. 

In  Sims  V.  Sims  (1878)  75  N.  Y.  466, 
which  was  an  action  of  contract,  a  sec- 
tion of  the  Revised  Statutes  contained 
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in  the  part  relating  to  crimes  and  their 
punishment^  which  provided  that  no  per- 
son sentenced  upon  a  conviction  for 
felony  should  be  competent  to  testify 
in  any  case,  was  held  not  to  apply  to  a 
conviction  in  another  state,  but  to  have 


reference    alone   to   eonvictiona    in    the 
state  of  New  York. 

See  also  statutes  involved  in  eases 
under  heading,  ^^  Conviction  in  state 
court  as  affecting  competency  in  Federal 
court,  and  vice  versa."  J.  T.  W. 


COLORADO  SUPREME  COURT. 

O.  VV.  McCartney,  impleaded,  etc.,  Plff. 

in  Err., 

V. 

NICHOLAS  BADOVINAC. 

(—  Colo.  — ,  160  Pac.  190.) 

Contracts  —  to  perform  to  satisfaction 
of  employer  —  fulfllment. 

A  contract  to  establlBh  whether  or  not 
a  certain  diamond  was  stolen  and  who  stole 
it,  to  the  satisfaction  of  the  employer,  is 
performed  when  evidence  is  furnished  suffi- 
cient to  satisfy  any  reasonable  man,  acting 
reasonably,  and  the  promisor  cannot  avoid 
payment  by  merely  stating  that  he  is  not 
satisfied. 
For  other  cases,  see  ContractSj  IV,  c,  2,  in 

Dig,  1-52  N.  8. 

(October  2,  1916.) 

Fj^RROR  to  the  District  Court  for  Pueblo 
J  County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
of  defendant  Chambers  a  certain  amount 
held  by  him  subject  to  the  result  of  an 
agreement  between  plaintiff  and  the  inter- 
pleading defendant  for  the  satisfactory  de- 
termination of  certain  questions  in  regard 
to  a  theft.    AHirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Robert  Cowles,  Jolin  W.  Da- 
vidson, and  Fred  A.  Sabin,  for  plaintiff 
in  error: 

In  a  contract  involving  "satisfactory 
services,"  the  person  to  be  satisfied  under 
the  contract,  and  he  alone,  can  say  whether 
he  is  actually  satisfied. 

Bush  V.  Koll,  2  Colo.  App.  48,  29  Pac. 
919,  6  Colo.  App.  294,  40  Pac.  579;  Zaleski 
V.  Clark,  44  Conn.  223,  26  Am.  Rep.  446; 
Brown  v.  Foster,  113  Mass.  136,  18  Am. 
Rep.  463 ;  Kendall  v.  West,  196  111.  221,  89 


Am.  St.  Rep.  317,  63  N.  £.  683;  Singerly 
V.  Thayer,  108  Pa.  291,  56  Am.  Rep.  207. 
2  Atl.  230;  Gwynne  v.  Hitchner,  66  N.  J.  L. 
97,  48  Atl.  571;  Koehler  v.  Buhl,  94  Mich. 
496,  54  N.  W.  157;  McCrimmon  ▼.  Murray. 
43  Mont.  457,  117  Pac.  73. 

Plaintiff,  not  having  a  license  to  carrv 
on  the  business  of  a  ^'detective,"  cannot  re- 
cover. 

Hittson  V.  Browne,  3  Colo.  304;  Richard- 
son V.  Brix,  94  Iowa,  626,  63  N.  W.  325; 
Adams  v.  Hackett,  27  N.  H.  289,  59  Am. 
Dec.  376;  Johnston  v.  Dahlgren,  166  N.  Y. 
354,  59  N.  E.  987;  School  Dist.  v.  Johnson, 
26  Colo.  App.  433,  143  Pac.  264;  Hall  v. 
Bishop,  3  Daly,  109;  Singer  Mfg.  Co.  r. 
Draper,  103  Tenn.  262,  52  S.  W.  879;  Ste- 
venson V.  Ewing,  87  Tenn.  46,  9  S.  W.  230. 

Mr.  F.  R.  McAllney,  for  defendant  in 
error : 

Defendant  could  not  arbitrarily  say  that 
he  was  dissatisfied  with  the  services  of  the 
plaintiff,  and  assign  no  reason  or  cause  for 
his  dissatisfaction. 

^liesell  v.  (Uobe  Mut.  L.  Ins.  Co.  76  N.  Y. 
'  1 19 ;  Braunstcin  v.  Accidental  Death  Ins. 
Co.  1  Best  &  S.  782,  121  Eng.  Reprint,  904, 
31  L.  J.  Q.  B.  N.  S.  17,  8  Jur.  N.  S.  506, 
5  L.  T.  N.  S.  550;  Folliard  v.  Wallace,  2 
Johns.  395;  Duplex  Safety  Boiler  Co.  v. 
Garden,  101  N.  Y.  387,  64  Am.  Rep.  709, 
4  N.  E.  749;  Brooklyn  v.  Brooklyn  City  R. 
Co.  47  N.  Y.  475,  7  Am.  Rep.  469;  DennU 
V.  Massachusetts  Ben.  Asso.  120  N.  Y.  496, 
9  L.R.A.  189,  17  Am.  St.  Rep.  660,  24  N. 
E.  843;  Moore  v.  Woolsey,  4  El.  k  Bl.  243, 
119  Eng.  Reprint,  93,  3  C.  L.  R.  207,  24 
L.  J.  Q.  B.  N.  S.  40,  1  Jur.  N.  S.  468,  3 
Week.  Rep.  66;  Charter  Oak  L.  Ins.  Co.  v. 
Rodel,  95  U.  S.  232,  24  L.  ed.  433;  Buffalo 
Loan,  Trust  A  S.  D.  Co.  v.  Knights  Temp- 
lar &  M.  Mut.  Aid  Asso.  126  N.  Y.  450,  22 
Am.  St.  Rep.  839,  27  K.  E.  942;  Traiser  v. 
Commercial  Travellers'  Eastern  Acci.  Asso. 


Note. —  The  correctness  of  the  decision 
in  McCartney  v.  BAnoviNAC  seems  beyond 
doubt  on  principle,  but  it  is  the  only  case 
which  investigation  has  disclosed  construing 
a  contract  to  establish  guilt  to  "satisfac- 
tion" of  other  party.  I'be  import  of  that 
term  in  contracts  of  employment  is  dis- 
cussed in  the  notes  to  Schmand  v.  Jandorf, 
44  L.R.A.(N.S.)  680,  and  American  Music 
Store  V.  Kussel,  L.R.A.1916F,  882. 

While  without  the  scope  of  the  subject, 
it  may  be  noted  in  this  connection  that,  in 
L.R.A.1917A. 


an  action  for  a  reward  "for  the  discovery 
of  all  or  any  of  the  parties  concerned  in" 
a  certain  murder,  it  was  observed  by  the 
court:  "That  the  plaintiffs  had  'discovered' 
the  murderers  might  have  been  proved  with- 
out evidence  of  a  conviction,  and  even 
against  evidence  of  a  failure  to  convict, 
since  that  might  result  from  causes  entirely 
independent  of  the  fact  that  the  actual  mur- 
derers were  discovered  and  tried.''  Cun- 
ningham v.  Fiske,  13  N.  M.  331,  83  Pac.  789. 


McCartney  v.  badovinac. 


1U7 


■   » 
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202  Maas.  292,  88  N.  E.  901;  Noyes  v.  Com- 
mercial Travelers*  Eastern  Acei.  Asso.  190 
Mass.  171,  76  N.  E.  665;  C.  W.  Hunt  Co. 
V.  Boston  Kiev.  R.  Co.  199  Maas.  220,  85 
N.  E.  446;  Casliman  v.  Proctor,  200  Mass. 
272,  86  N.  E.  284;  Van  Houten  v.  Pine,  38 
N.  J.  Eq.  72;  Campbell  Printing  Press  Co. 
V.  Thorp,  1  L.R.A.  645,  36  Fed.  414;  Emp- 
aon  Packing  Co.  v.  ClawsoDi  43  Colo.  188, 
05  Pac.  546;  Mackenzie  v.  Minis,  132  Ga. 
323,  23  L.R.A.(X.S.)  1003,  63  S.  E.  900, 
16  Ann.  Cas.  723. 

It  has  not  been  shown  that  plaintiff  was 
"carrying  on"  the  detective  business.  To 
carry  on  a  business  means  to  make  a  prac- 
tice of  it,  and  the  performing  of  a  single 
act  is  not  the  "carrying  on''  of  a  business. 

Parkhurst  v.  Brock,  72  Vt.  355,  47  Atl. 
1068;  Hoagland  v.  Segur,  38  N.  J.  L.  230; 
Hunter  W.  Finch  &  Co.  v.  Zenith  Furnace 
Co.  245  111.  586,  92  N.  E.  521;  Sterne  v. 
State,  20  Ala.  43. 

Scott,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  growing  out  of  a  writ- 
ten contract  as  follows: 

Whereas,  Dr.  Ragsdale,  of  La  Junta, 
Colorado,  has  accused  Mrs.  0.  W.  McCart- 
ney of  the  theft  of  a  certain  diamond,  and 
O.  W.  McCartney  is  desirous  of  learning 
the  facts  concerning  the  said  affair,  and 
Nicholas  Badovinac  is  a  detective  engaged 
in  the  business  of  detecting  crime. 

It  is  hereby  agreed  by  and  between  the 
said  O.  W.  McCartney  and  Nicholas  Bado- 
vinac that  the  said  Badovinac  will  under- 
take to  discover  who  actually  took  the  said 
diamond,  if  the  same  was  stolen,  or  wheth- 
er or  not  the  same  was  stolen.  And  the 
said  0.  W.  McCartney  has  this  day  deposit- 
ed the  check  of  Crooks  and  Campbell  for 
the  sum  of  $500  with  E.  F.  Chambers,  to  be 
by  him  turned  over  to  the  said  Badovinac 
in  the  event  he  shall  determine  the  above 
questions  to  the  satisfaction  of  the  said 
McCartney;  otherwise  the  said  check  to  be 
returned  to  the  said  O.  W.  McCartney. 

Dated  Pueblo,  January  10,  1911.  Said 
check  is  made  for  $500,  payable  to  Nicholas 
Badovinac.  Nicholas    Badovinac. 

O.  W.  McCartney. 
F.  A.  Campbell.  •, 

Witness: 

E.  F.  Chambers. 

It  appears  that  the  check  for  $500,  men- 
tioned in  the  contract,  was  caused  to  be 
cashed  by  Mr.  Chambers,  who  held  the 
money  subject  to  the  result  of  the  agree- 
ment. Each  of  the  parties  demanded  the 
money,  and  this  suit  was  to  determine  the 
rights  of  the  principal  parties  in  the  prem 
L.R.A.1917A. 


ises.  The  suit  was  instituted  by  Badovinac 
as  against  Chambers,  and  McCartney  was 
interpleaded.  The  trial  was  to  the  court 
without  a  jury.  The  court  found  for  the 
plaintiflT,  Badovinac,  and  judgment  was  ren- 
dered accordingly.  The  findings  of  fact 
and  conclusions  of  law  by  the  court  were 
as  follows: 

"But  as  to  the  facts  presented  by  this 
record  as  to  the  theft  of  the  diamond  and 
the  connection  of  the  wife  of  the  inter- 
pleader therewith,  the  court  is  compelled 
to  say  that  we  have  met  few  contentions 
with  so  little  want  of  merit  and  apparent 
lack  of  good  faith.  A  more  complete  and 
perfect  case  of  larceny  could  not  well  be 
conceived  of.  It  contains  the  proof  of  every 
element  thereof  bevond  all  reasonable 
doubt:    (1)    Its  taking  away  by   stealth: 

(2)  the  opportunity  limited  to  the  accused; 

(3)  her  possession  of  it  and  mission  to 
Pueblo;  (4)  her  disposition  of  it  for  gain; 
(5)  her  similar  act  with  reference  to  inter- 
pleader's own  diamond;  (6)  her  identifica' 
tions  as  to  the  transactions;  (7)  the  estab- 
lishment of  the  ownership  of  the  diamond 
and  adjudication  thereof;  (8)  her  confes- 
sion of  the  theft;  (9)  her  flight  from  the 
state  and  absence  ever  since;  (10)  inter- 
pleader's participation  therein  as  accessory 
after  the  fact. 

"Evidence  much  more  abundant  to  estab- 
lish guilt  than  ordinarily  adduced;  so  that, 
if  the  interpleader  is  not  satisfied  from  this 
record  of  her  guilt  of  the  offense  charged 
to  her,  he  is  perhaps  the  only  intelligent 
person  to  w^hom  it  could  be  presented  who 
would  conscientiously  entertain  any  rea- 
sonable doubt.  It  even  passes  the  point  of 
reasonable  doubt  and  readies  the  plane  of 
certainty,  as  certain  as  anything  in  human 
knowledge  can  be.  Categorically  he  an- 
swered his  counsel  that  he  was  not  satisfied 
on  either  of  the  questions  mentioned  in  the 
contract,  either  that  Mrs.  McCartney  stole 
the  diamond  ring,  or  even  that  it  was 
stolen  at  all,  without  assigning  any  reasons 
for  his  pretended  disbelief.  In  the  face  of 
this  record  it  is  too  apparent  for  argument 
that  the  answers  are  a  mere  subterfuge  and 
pretext,  without  reason  or  sincerity.  He 
even  intimates  a  belief  that  Mrs.  Ragsdale 
might  have  stolen  her  own  ring  and  pawned 
it  in  order  to  charge  Mrs.  McCartney  witli 
the  theft.  An  examination  of  his  entire 
testimony  would  justify  either  jury  or 
court  in  finding  that  his  categorical  an- 
swers are  not  true,  and  that  he  was  in  fact 
satisfied  with  the  determination  of  both  of 
the  questions  as  shown  by  the  proof  at 
hand.  \ 

"The  plaintiff  undertook  to  discover 
whether  or  not  the  diamond  was  stolen, 
and,  if  stolen,  who  was  the  thief.    He  per-t 


1148 


COLORADO  SUPREME  COURT. 


formed  liis  undertaking  by  proof  in  hand 
suflicient  to  satisfy  aiiv  reasonable  man, 
acting  reasonably,  and  in  goo<l  faith,  and 
sufticient  to  warrant  a  conviction  of  the 
accused  had  she  not  been  spirited  out  of 
the  state  by  the  interpleader,  and  should 
have  been  permitted  to  stand   trial. 

"The  court,  therefore,  sitting  as  a  jury, 
find  all  issues  of  fact  in  favor  of  the  plain- 
tiff and  against  the  intervener,  and  that  he 
has  fully  complied  with  the  terms  of  tho 
contract  in  letter  and  spirit.  This  finding 
dibposes  of  all  questions  of  law  which  might 
possibly  arise  upon  a  finding  that,  while 
plaintiff  had  fully  complied  with  his  under- 
taking, yet  that  it  was  not  done  *to  the 
satisfaction  of  the  said  McCartney.'  Hence 
the  court  will  not  undertake  to  review  the 
authorities  cited  by  respective  counsel.  The 
finding  of  fact  settles  the  law  questions. 

"However,  as  to  such  cases  the  court  will 
say  that  in  such  contracts,  where  a  party 
simply  says  he  is  not  satisfied,  and  stands 
upon  that,  without  more,  we  must  not  over- 
look the  element  of  'good  faith'  in  such 
expressed  dissatisfaction.  A  capricious,  un- 
reasonable, invalid,  designed,  feignod,  arbi- 
trary, dishonest,  insincere,  pretended,  mer- 
cenary expression  of  dissatisfaction  will  not 
be  regarded  by  the  courts  to  defeat  the  pay- 
ment of  a  just  claim.  When  one  party  to 
a  contract  has  performed  his  part  of  it,  the 
court  will  say  to  the  other  party:  'That 
which  in  reason  you  ought  to  be  satisfied 
with  the  law  will  sav  vou  are  satisfied 
with.*  To  permit  such  a  defense  to  prevail 
could  not  be  on  the  ground  of  a  bona  fide 
dissatisfaction,  but  would  amount  to  fraud 
and  to  clothe  it  with  dignitv  of  a  legal  de- 
fense." 

The  findings  of  fact  appear  to  be  fully 
Justified  by  the  evidence,  and  will  not  be 
disturbed.  The  sole  question  to  be  consid- 
ered is  a«  to  the  court's  conclusions  of  law 
under  the  state  of  facts  presented. 

It  seems  to  be  the  contention  of  plainUfT 
in  error  that,  under  the  contract.  McCart- 
ney was  the  person  to  be  satisfied,  and  that 
he  alone  may  determine  as  to  whether  or 
not  he  was  satisfied,  regardless  of  the  ques- 
tion of  his  good  faith  in  that  regard.  Coun- 
sel urge  tliat  this  contention  is  fully  sus- 
tained by  Bush  V.  Koll,  2  Colo.  A  pp.  48,  2f) 
Pac.  J)19,  and  0  Colo.  App.  204.  40  Pac.  579. 
To  this  we  cannot  agree.  Koll  was  em- 
ployed by  Bush  &  Morse  as  a  chef  under 
an  agreement  providing  for  a  monthly  sal- 
ary of  $130  per  month  for  the  term  of  one 
rear,  with  the  provision  that  "the  said 
party  of  the  second  part  agrees  to  "zive  his 
entire  attention  to  the  business  for  which 
he  is  employed,  and  to  render  good  and  sat- 
isfactory service." 

The  court  held  that  the  jury  did  not  fol- 
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low  the  instruction  of  the  court  as  to  the 
law  in  such  case,  and  that  it  disregarded 
the  evidence,  which  clearly  established  that 
Koirs  services  were  unsatisfactory.  It  is 
true  that  there  were  some  things  said  in 
the  opinion  whieh  tend  to  support  the  con- 
tention of  plaintiff  in  error.  But  Judge 
Bissell,  in  his  dissenting  opinion,  asserted 
the  rule  applicable  in  such  cases  to  be: 
"In  cases  of  this  sort  the  true  rule  is: 
That  which  the  law  will  say  a  contracting 
party  ought  in  reason  to  be  satisfied  with, 
that  the  law  will  say  he  is  satisfied  with.' 
Duplex  Safety  Boiler  Co.  v.  Garden,  101 
N.  Y.  387,  54  Am.  Rep.  709,  4  N.  E.  749; 
Clark  v.  Rice,  46  Mich.  308,  9  N.  W.  427: 
Daggett  v.  Johnson,  49  Vt.  345;  Roy  v.  Go- 
ings, 96  III.  361,  36  Am.  Rep.  151;  Braun- 
stein  V.  Accidental  Death  Ins.  Co.  1  Be^^t  & 
S.  783,  121  Eng.  Reprint,  904,  31  L.  J.  Q.  B. 
N.  S.  17,  8  Jur.  X.  S.  500,  5  L.  T.  N.  S. 
550. 

Tlie  case  was  again  before  that  court  in 
6  Colo,  App.  294,  40  Pac.  679,  where  by  an 
undivided  court  it  was  said: 

"The  instruction  which  was  claimed  to 
have  lieen  erroneous  appears  to  be  the  cor- 
rect construction  warranted  by  the  wording 
of  the  document,  and  well  sustained  bv  au- 
thoritv.  It  was:  'The  court  instructs  vou 
that,  under  the  contract  in  evidence  in  this 
case,  the  plaintiff  contracted  to  render  sat- 
isfactory service  to  defendants.,  and  the  de- 
fendants had  the  right  to  discharge  the 
plaintiff  at  any  time  when  the  service  of 
the  plaintiff  was  not  satisfactory  to  them: 
but  to  entitle  defendants  to  discharge  plain- 
tiff on  that  ground  the  claim  made  by  them 
that  such  senices  were  not  satisfactory 
must  be  made  in  good  faith:  that  is.  the 
defendants  must  have  been  reallv  dissatis- 
fiod  with  the  service  of  the  plaintiff  to  au- 
thorize his  discharge  upon  that  ground. 
And  if  you  believe  from  the  evidence  that 
the  defendants  discharged  the  plaintiff  be- 
cause thev  were  reallv  dissatisfied  with  the 
services  in  the  line  of  his  employment,  then 
vou  must  find  for  the  defendants,  and  it  is 
not  necessarv  that  the  defendants  should 
have  anv  cause  for  such  dissatisfaction: 
but  if  vou  believe  from  the  evidence  that 
defendants  were  not  really  dissatisfied  with 
the  service  of  the  plaintiff  in  the  line  of 
his  employment,  and  that  such  claim  is  not 
made  in  good  faith,  then  defendants  were 
not  authorized  to  discharge  the  plaintiff 
on  that  ground.' 

"It  appears  to  have  been  entirely  disre- 
garded by  the  jury;  for,  taking  all  the  tes- 
timony, that  of  both  plaintiff  and  defend- 
ant, and  it  establishes  the  fact  that,  under 
the  existing  circumstances,  and  as  th<\v  hal 
for  some  time  existed,  the  perfonnauce  of 
the  duties  and  services  could  tiot  be  satis- 
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factory  to  either  party  by  reason  of  con- 
tinued jarring  and  friction,  while  the  prop- 
er prosecution  of  the  business  of  defend- 
ants was  so  intimately  dependent  upon  the 
chief  cook  and  his  subordinates,  employed 
by  him,  that  any  want  of  harmony  or  lax- 
ity of  discipline  was  of  necessity  destruc- 
tive of  business." 

The  rule  stated  in  this  instruction,  so 
adopted  and  approved  in  that  case,  was 
followed  by  the  trial  court  in  this  case,  and 
upon  that  authority,  as  well  as  upon  sound 
reason  and  justice,  must  be  sustained.  Here 
the  trial  judge  found  as  a  fact  that  the 
claim  of  McCartney  to  the  eflfect  that  the 
proof  furnished  by  Badovinac  was  not  satis- 
factory to  him  was  not  made  in  good 
faith,  but  was  made  in  such  bad  faith  as, 
if  permitted  to  prevail,  would  amount  to  a 
fraud. 

It  is  true  that  courts  have  been  some- 
what confused  and  divided  in  opinion 
upon  the  question  under  consideration,  but 
a  careful  review  of  the  authorities  discloses 
that,  where  a  contrary  view  has  been  adopt- 
ed to  that  announced  by  the  Colorado  court 
of  appeals,  it  is  generally  in  cases  which, 
as  stated  by  Judge  Bissell,  relate  to  busts, 
clothes,  and  cases  of  the  description  which 
relate  to  the  satisfaction  of  the  persons  for 
whom  they  are  to  be  constructed,  or  in 
cases  where  work  is  to  be  done  to  the  satis- 
faction of  a  party  clothed  with  a  discretion- 
ary and  quasi  judicial  power  to  determine 
the  character  of  what  has  been  performed. 
But  seemingly  in  all  other  well-considered 
cases  it  has  been  held  that  contracts  may 
not  be  so  construed  as  to  give  to  either 
party  the  right,  at  his  whim  and  caprice, 
to  reject  that  for  which  he  has  contracted, 
or  to  refuse  to  pay  the  price  of  what  has 
been  supplied  under  the  agreement  that  he 
shall   be   satisfied. 

In  this  ease  the  plaintiff  undertook  by 
his  agreement  to  discover  who  actually 
took  the  diamond,  if  the  same  was  stolen, 
or  whether  or  not  the  same  was  stolen. 
Under  the  finding  of  the  court  this  agree- 
ment was  fuHy  and  completely  performed. 
No  impartial  person  could  hold  otherwise. 
The  question  then  is:  Shall  the  plaintiff 
in  error,  because  of  his  own  selftsli  inter- 
est, by  reason  of  his  own  will,  at  his  own 
ipse  dixit,  and  in  bad  faith,  deprive  the 
defendant  in  error  of  the  full  and  complete- 
ly earned  compensation  under  the  agree- 
ment? To  so  hold  would  be  to  countenance 
and  approve  a  palpable  fraud. 

The  agreement  in  this  case  was  to  fur- 
nish proof  of  a  fact,  and  the  same  principle 
is  to  be  applied  as  in  the  vast  number  of 
cases  involving  the  satisfaction  to  insur- 
ance companies  of  an  agreement  to  furnish 
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proof  of  injuries,  of  death,  of  condition  of 
health  in  cases  of  reinstatement,  etc. 

In  the  English  case  of  Braunstein  v.  Ac- 
cidental Death  Ins.  Co.  1  Best  &  S.  783,  121 
Eng.  Reprint,  904,  it  was  provided  "that 
before  payment  of  the  sum  insured  by  any 
policy  proof  satisfactory  to  the  directors  of 
the  company  should  be  furnished  by  the 
claimant  of  the  death  or  accident;"  and  it 
was  there  held  that  the  company  might  re- 
quire only  such  proof  as  was  reasonable 
and  necessary  to  establish  the  fact,  and 
could  not  defeat  the  claim  for  reasons  chi- 
merical, capricious,  or  unjust,  and  that  the 
term  "to  the  satisfaction  of  the  directors" 
must  be  understood  to  mean  to  their  rea- 
sonable satisfaction.  And  in  Duplex  Safe- 
ty Boiler  Co.  v.  Garden.  101  X.  Y.  387,  64 
Am.  Rep.  709,  4  N.  E.  749,  Jhe  condition  of 
payment  was  that  "when  the  defendants 
were  satisfied  that  the  boilers  so  changed 
were  a  success."  It  was  said  by  the  court: 
"Performance  must,  of  course,  accord  with 
the  terms  of  the  contract;  but  if  the  de- 
fendants are  at  liberty  to  determine  for 
themselves  when  they  are  satisfied,  there 
would  be  no  obligation,  and  consequently 
no  agreement  which  could  be  enforced.  It 
cannot  be  presumed  that  the  plaintiff  en- 
tered upon  its  work  with  this  understand- 
ing, nor  that  the  defendants  supposed  they 
were  to  be  the  sole  judge  in  their  own 
cause.  On  tlie  contrary,  not  only  does  the 
law  presume  that  for  services  rendered  re- 
muneration shall  be  paid,  but  here  the  par 
ties  have  so  agreed." 

In  Dennis  v.  Massachusetts  Ben.  Asso. 
120  X.  Y.  496,  9  L.R.A.189,  17  Am.  St.  Rep. 
600,  24  X.  E.  843,  the  court  said:  "Tlie 
provision  in  such  policy  tliat  ihe  member 
might  be  relieved  from  the  effect  of  forfei- 
ture for  nonpayment  of  an  assessment  on 
giving  a  Valid'  excuse  to  the  officers  of  the 
association  does  not  vest  in  the  officers  the 
exclusive  right  to  determine  the  validity  of 
an  excuse.  Their  determination  is  review- 
able in  the  courts."  "Tlie  word  *valid,'  as 
here  used,  is  equivalent  to  *gQod,*  *suffi- 
cient,*  or  'satisfactory.' " 

The  words  "satisfactory  proof"  entitled 
the  association  to  demand  that  the  fact  of 
death  should  be  shown  with  reasonable 
definiteness  and  certainty.  Buffalo  Loan  & 
Trust  &  S.  D.  Co.  v.  Knights  Templar  &  M. 
Mut.  Aid  Asso.  126  X.  Y.  450,  22  Am.  St, 
Rep.  839,  27  X.  E.  942.  And  in  Traiser  t» 
Commercial  Travellers'  Eastern  Acoi.  Asso. 
202  Mass.  292,  88  X.  E.  901,  the  court 
said:  "The  proofs  to  be  furnished  by  the 
plaintiff  were,  by  the  terms  of  the  policy, 
to  be  satisfactory  to  the  defendant's  board 
of  directors.  This,  to  be  sure,  does  not 
mean  that  the  judgment  of  the  defendant's 
board  necessarily  was  to  be   final  on  the 
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matter,  but  only  that  the  proofs  must  be 
such  as  ought  to  be  satisfactory  to  reason- 
able men,  acting  reasonably.  Accordingly 
it  ordinarily  will  be  for  the  jury,  looking 
at  the  proof  actually  furnished,  to  say 
M'hcther  it  was  such  as  reasonably  should 
have  satisfied  the  directors.  Noyes  v.  Com- 
mercial Travelers'  Eastern  Acci.  Asso.  190 
Mass.  171,  182,  76  N.  E.  665,  and  cases 
cited;  C.  W.  Hunt  Co.  v.  Boston  Elev.  R. 
Co.  199  Mass.  220,  85  N.  E.  446;  Cashman 
v.  Proctor,  200  Mass.  272,  86  N.  E.  284." 

In  Hartford  Sorghum  Mfg.  Co.  v.  Brush, 
43  Vt.  528,  involving  a  sugar  evaporator 
sold,  "to  be  satisfactory  to  the  purchaser,** 
it  was  said:  "The  trial  upon  which  the  de- 
fendant took  the  evaporator  was  to  be  had 
for  the  purpose  of  ascertaining  wiiether  the 
defendant  liked  it  or  not,  and  not  for  the 
purpose  of  ascertaining  whether  it  was 
equal  to  the  plaintifT's  recommendations 
of  it  or  not.  The  trial  was  to  be  had  sole- 
ly with  reference  to  the  defendant's  wishes 
in  respect  to  the  machine  for  such  uses  as 
he  might  find  he  could  make  of  it,  and  not 
with  any  reference  to  any  usefulness  of  it 
for  other  persons.  To  this  trial  the  de- 
fendant was  bound  to  bring  honesty  of  pur- 
pose; anything  short  of  that  would  not 
determine  his  wishes  fairly,  but  only  his 
wilful  caprice  or  his  dishonorable  design." 

In  Mackenzie  v.  Minis,  132  Ga.  323,  23 
L.R.A.(N.S.)  1003,  63  S.  E.  900,  16  Ann. 
Cas.  723,  the  court  stated  the  rule  to  be: 
"The  promisor,  whose  satisfaction  is  thus 
made  the  test,  must  act  honestly  and  in 
good  faith.  His  dissatisfaction  must  be 
real,  not  merely  pretended.  Thus,  if  a  suit 
of  clotlies  were  agreed  to  be  made  to  the 
satisfaction  of  the  purchaser  at  a  fixed 
price,  if  they  were  in  fact  satisfactory  to 
him,  he  could  not  feign  dissatisfaction  in 
order  to  get  out  of  the  contract,  merely  be- 
oauae  another  similar  suit  was  offered  to 


him  at  a  less  price.    This  would  not  be  dis- 
satisfaction; it  would  be  fraud." 

It  has  been  generally  held  that  "to  be 
dissatisfied"  is  a  fact,  and  must  be  a 
verity,  and  not  a  pretext.  It  is  not,  "I 
will  not  accept  it,  will  not  have  it»"  but  it 
is,  "It  is  not  satisfactory,"  or  "I  am  really 
and  honestly  dissatisfied  with  it."  Exba^ist 
Ventilator  Co.  v.  Chicago,  M.  A  St.  P.  R- 
Co.  66  Wis.  226,  67  Am.  Rep.  257,  28  X.  W. 
343;  Pierce  v.  C^oley,  56  Mich.  552,  23 
N.  W.  310;  Southern  v.  Cunningham,  11 
Rich.  L.  533;  Hallidie  v.  Sutter  Street  R. 
Co.  63  Cal.  575;  Dubinsky  v.  Welis  Bros. 
Co.  218  Mass.  232,  105  N.  E.  1004;  Hawken 
V.  Daley,  85  Conn.  16,  81  Atl.  1053; 
Schwartz  v.  Cohn,  129  N.  Y.  Supp.  464; 
Morgan  v.  Gamble,  230  Pa.  165,  79  Atl. 
410;  Tobin  v.  Kells,  207  Mass.  304,  93  N. 
E.  596. 

The  case  at  bar  does  not  come  within  any 
well-defined  exception  to  the  general  rule 
thus  announced.  Indeed,  it  has  been  held 
by  this  court  that,  even  in  a  case  where  the 
question  was  to  be  submitted  to  a  third 
party,  his  conclusion  and  determination  la 
binding  only  when  made  in  good  faitli. 

In  Empson  Packing  Co.  v.  Clawson,  43 
Colo.  188,  95  Pac.  546,  we  said:  "In  other 
words,  the  rule  of  law  is  that,  where  par- 
ties to  a  contract  designate  a  party  who  is 
authorized  to  determine  questions  relating 
to  its  execution,  and  stipulate  that  his  de- 
termination shall  be  final  and  conclusive 
both  parties  are  conclusively  bound  by  his 
determination  of  those  matters  which  he 
is  authorized  to  determine,  except  in  case 
of  fraud,  or  such  gross  mistake  upon  hit 
part  as  would  necessarily  imply  bad  faith, 
or  a  failure  to  exercise  an  honest  judg- 
ment." 

The  judgment  is  affirmed. 

White  and  Garrigues,  JJ.,  concur. 
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J.  W.  HUSBAND  et  al.,  Appts., 

v. 

RICHARD  COTTON. 

(171  Ky.  177,  188  8.  W.  380.) 

Highway  —  right  to  retain  to  enforce 
payment  for  labor. 

1.  One  who  performs  labor  under  con- 
Note. —For  obstruction  in  highway  pre- 
venting access  to  property  except  by  a  cir- 
cuitous route  as  a  special  injury  entitling 
owner  to  maintain  action  for  damages  or  for 
abatement  of  the  nuisance,  see  annotation 
following  this  case,  post,  1155. 
L.R.A.1917A. 


tract  with  a  turnpike  company  to  fit  for 
travel  a  strip  of  land  dedicated  by  him  for 
highway  purposes  has  not,  after  the  tttle 
to  the  highway  is  vested  in  the  county,  the 
right  to  retain  possession  of  the  strip  to 
enforce  payment  of  the  contract  price,  al- 
though the  turnpike  company  is  without 
funds  and  has  quit  business. 
For  other  caseg,  see  Dedication,  II.  in  Dig. 
1-52  N,  S. 

Parties  —  action  to  remove  obstrnctiou 
from  highway. 

2.  Owners  of  property  on  a  highway,  who 
are  required  to  take  a'  circuitous  route  to 
reach  such  property  because  of  the  act  of 
one  who  contracted  to  construct  a  portion 
of  it  in  closing  such  portion  to  enforce  pay- 
ment of  the  contract  price,  may  maintain 
an  action  to  compel  him  to  remove  the  oh- 
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•truction,    and    the    action    need    not    be 
brought  by  the  county. 
Fwr  other  caMea,  tee  NuiaMtcea,  II.  a,  tii  Dig. 
i-^  N,  8. 

(September  26,  1916.) 

APPEAL  by  plaintiffs  from  a  judgment 
of  the  Circuit  Court  for  Spencer  Coun- 
ty in  defendant's  favor,  in  an  action 
brought  to  enforce  a  contract  dedicating 
a  right  of  i^vay  over  private  lands  for  the 
construction  of  a  turnpike,  and  for  an  in- 
junction requiring  defendant  to  open  the 
portion  of  the  turnpike  which  had  been 
constructed  through  his  land.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Samncl  K.  Balrd,  for  appellants: 

Plaintiffs  have  rights  which  they  may 
enforce  in  a  court  of  equity  for  specific 
performance. 

Rose  T.  Nolen,  166  Ky.  336,  179  S.  W. 
229. 

Messrs.  Willis,  Todd,  A  Bond,  for  ap- 
pellee: 

The  appellants  have  no  cause  of  action, 
but,  if  any,  the  same  is  in  the  county. 

Lawrence  County  v.  Chattaroi  R.  Co.  81 
Ky.  225;  Montgomery  County  v.  Menefee 
County  Ct.  93  Ky.  33,  18  S.  W.  1021 ;  Louis- 
ville &  N.  R.  Co.  V.  Whitley  County  Ct. 
95  Ky.  215,  44  Am.  St.  Rep.  220,  24  S. 
W.  604. 

Miller,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Early  in  1905  the  plaintiff  J.  W.  Hus- 
band and  fifteen  other  landowners  in  Spen- 
cer county  signed  the  following  agreement: 
''We,  the  undersigned,  do  hereby  agree  to 
give  the  right  of  way  30  feet  wide  over 
our  lands  for  the  construction  of  the  Little 
Mt.  and  Van  Buren  turnpike,  without  any 
consideration;  and  we  further  agree  that 
said  turnpike  company  may  use  the  rock 
on  our  lands  for  the  construction  of  said 
pike  free  of  any  charge;  said  rock  to  be 
moved  at  season  of  the  year  when  it  will 
do  least  damage  to  our  premises." 

For  the  purpose  of  constructing  the  pro- 
posed turnpike,  McGee,  Husband,  and 
Goodwin,  three  of  the  landowners  who  had 
signed  the  agreement  above  set  forth, 
organized  the  Little  Mount  k  Van  Buren 
Turnpike  Road  Company  on  July  6,  1905, 
by  executing  articles  of  incorporation,  in 
the  usual  way.  The  capital  stock  of  the 
corporation  was  fixed  at  $4,000,  represented 
by  160  shares  of  $25  each;  and  the  third 
article  recited  that  the  business  to  be  trans- 
acted by  the  corporation  should  be  the  con- 
struction of  a  turnpike  road  between  desig- 
nated points,  and  by  a  specified  route. 

The  fifth  article  set  forth  the  names  of 
thirty-three     stockholders     and     their     re-  * 
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spective  stock  subscriptions.  Many  of  these 
subscribers  for  stock,  but  not  all  of  them, 
had  signed  the  original  landowners'  agree- 
ment, donating  the  right  of  way. 

Tlie  sixth  article  provided  that  the  cor- 
poration should  commence  business  on  Sep- 
tember 1,  1905,  and  continue  for  five  years. 

The  seventh  clause  provided  for  the 
officers  usual  in  such  cases;  the  eighth 
limited  the  company's  indebtedness  to 
$2,000;  and  the  ninth  exempted  the  private 
property  of  the  stockholders  from  liability 
for  corporate  debts. 

The  appellee,  Richard  Cotton,  signed  the 
landowners'  agreement  donating  the  right 
of  way,  and  subscribed  for  four  shares  of 
stock  in  the  corporation.  By  a  written  con- 
tract made  on  November  2,  1907,  the  Little 
Mount  &  Van  Buren  Turnpike  Company 
employed  Cotton  to  construct  certain  desig- 
nated portions  of  the  proposed  turnpike, 
at  the  rate  of  $1,000  per  mile,  to  be  paid 
by  the  company.  The  county  had  agreed 
to  contribute  to  the  expense  of  construct- 
ing the  turnpike  to  the  extent  of  $500  per 
mile;  and  the  turnpike  company's  contract 
with  Cotton  provided  that  75  per  cent  of 
its  liability  to  Cotton  should  be  paid  as 
the  county  received  each  one-quarter  mile 
of  constructed  road,  and  the  remainder  was 
to  be  paid  when  the  contract  should  be 
completed  and  the  road  received  by  the 
county.  Under  this  contract  Cotton  con- 
structed 226  rods  of  the  road,  for  which 
he  was  entitled  to  receive  $707.67.  The 
county^  paid  Cotton  $377.82,  which  was 
all,  or  more  than  all,  of  the  county's  pro- 
portion of  the  debt.  Tliis  sum  paid  by  the 
county,  when  added  to  the  sums  paid  by 
the  turnpike  company,  and  charging  Cotton 
with  his  stock  subscription  of  $100,  made 
a  total  credit  of  $512.33,  leaving  a  balance 
of  $195.34  due  Cotton.  Other  contractors 
built  the  remaining  portions  of  the  road, 
which  was  about  6  miles  long.  About  one 
third  of  the  226  rods  of  road  constructed 
by  Cotton  was  upon  the  right  of  way  do- 
nated by  Cotton;  the  remaining  two  thirds 
was  on  the  land  of  other  farmers.  The 
county  accepted  Cotton's  work  and  paid 
him  in  full  for  its  share  thereof,  as  above 
stated;  but  the  turnpike  company  refused 
to  accept  the  work  as  having  been  com- 
pleted according  to  the  specifications  of 
the  contract,  claiming  that  the  work  was 
defective  in  some  six  or  seven  minor  re- 
spects. Upon  the  failure  of  Cotton  and 
the  turnpike  company  to  effect  a  settlement, 
Cotton  inclosed  that  portion  of  the  road 
which  he  had  constructed  upon  his  own 
land, — about  58  rods  in  length — by  putting 
gates  across  either  end  thereof;  and  it  has 
so  remained  closed  and  in  Cotton's  posses- 
sion for  the  past  seven  years. 
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On  August  2,  1914,  the  appellant  J.  W. 
Husband  and  ten  of  the  signers  of  the  land- 
owners* right  of  way  agreement  brought 
this  action  against  Cotton,  seeking  the  en- 
forcement of  said  contract,  and  praying  for 
a  mandatory  injunction,  requiring  Cotton 
to  open  that  portion  of  the  turnpike  which 
had  been  constructed  over  his  land.  To  this 
petition  Cotton  demurred  specially,  upon 
the  ground  that  the  Spencer  circuit  court 
was  without  jurisdiction  of  the  matter  set 
up  in  the  petition;  and  he  also  Aled  a  gen- 
eral demurrer  to  the  petition.  The  court 
overruled  both  demurrers,  whereupon  Cot- 
ton filed  an  answer,  which  is  substantially 
a  traverse  of  the  allegations  of  the  petition, 
admitting,  however,  that  he  retained  pos- 
session and  control  of  that  portion  of  the 
road  which  had  been  constructed  upon  his 
land,  and  declaring  that  he  proposed  to  re- 
tain control  of  it  until  he  had  been  paid 
$195.34,  the  balance  due  him.  Upon  a 
trial,  the  court  dismissed  the  petition,  and 
the  plaintiffs  appealed. 

Cotton  insisted  that  the  appellants  have 
no  cause  of  action,  and  that  if  any  cause 
of  action  exists,  it  is  in  the  county,  and 
not  in  the  appellants,  who  are  suing  as  in- 
dividuals. In  support  of  this  contention 
counsel  for  Cotton  state  in  their  brief  that 
he  filed  a  special  demurrer  upon  the  ground 
that  the  plaintiffs  had  no  right  to  sue.  In 
this,  however,  counsel  aie  mistaken,  since 
the  special  demurrer  raised  only  the  ques- 
tion of  the  jurisdiction  of  the  Spencer  cir- 
cuit court,  which  is  an  entirely  different 
ground  of  special  demurrer.  See  CiV.  Code, 
§  92,  subsecs.  1,  2.  The  only  question 
raised  by  the  special  demurrer  was  the 
jurisdiction  of  the  court  over  the  subject 
of  the  action;  and,  as  that  court  clearly 
had  jurisdiction  of  the  subject-matter,  the 
special  demurrer  was  properly  overruled. 

The  disposition  of  the  general  demurrer 
and  the  case  upon  the  merits  presents  a 
question  of  more  difliculty.  Tlie  pleadings 
and  the  proof  show  without  contradiction, 
that  the  road  was  constructed  according  to 
specifications  provided  by  the  county;  that 
the  county  contributed  to  its  cost  in  con- 
sideration of  the  agreement  of  the  turnpike 
company  that  the  road  should  be  surren- 
dered to  the  county  as  and  for  a  public 
highway,  upon  its  completion;  that  the 
county  has  paid  Cotton  all  it  owed  him; 
and  that  the  entire  road  has  been  accepted 
by  the  county  and  treated  as  a  public  high- 
way, by  allotting  hands  to  work  it,  since 
1908.  It  had  not,  however,  been  able  to 
take  possession  of  the  58  rods  in  contro- 
versy, or  work  that  portion  of  the  road, 
on  account  of  Cotton's  hostile  attitude.  The 
turnpike  company  is  not  claiming  any  in- 
terest in  the  road,  and  manifests  no  concern 
L.R.A.1917A. 


over  this  controversy.  The  riight  of  way 
agreement  was  not  only  a  valid  contract, 
but  it  is  now  an  e.\'ecuted  oontraet.  By 
its  terms,  the  contract  dedicated  the  58 
rods  of  the  road  in  question  to  the  public 
use  as  a  highway,  and  the  dedication  has 
been  accepted  by  the  construction  of  tlie  <H>n- 
templated  road,  in  accordance  with  the 
intention  and  purpose  of  all  the  interested 
parties.  The  title  to  the  right  of  way  hai> 
passed  from  all  the  owners  of  the  land. 
Cotton  has  no  greater  interest  in  the  5S 
rods  of  road  located  upon  his  farm  than 
he  has  in  a  like  proportion  of  the  road 
located  upon  the  land  of  some  other  donor 
of  the  right  of  way.  He  has  as  much  right 
to  hold  any  other  portion  of  the  road  con- 
structed by  him  as  he  has  to  hold  this 
58  rods.  His  debt  of  $195.34  is  the  un- 
secured obligation  of  the  turnpike  com- 
pany, and  is  collectible  like  other  simple 
debts. 

The  claim  urgently  pressed  ill  the  proof, 
but  not  relied  upon  in  the  answer,  to  the 
effect  that  the  turnpike  company  paid  all 
the  other  contractors,  is  without  funds,  and 
has  quit  business,  is  wholly  irrelevant. 

In  "holding  the  road  for  his  money," 
to  use  his  own  language.  Cotton  is  ol)8tr not- 
ing a  public  highway;  and  his  defense  to 
this  action  to.  abate  the  obstruction  is  that 
the  county  only  can  complain.  We  do  not 
BO  understand  the  law.  The  fact  that  the 
county,  as  the  owner  of  the  highway^  may 
complain,  does  not  necessarily  prevent  the 
appellants  from  also  complaining.  As  a 
general  rule,  a  private  person  can  bring 
an  action  to  abate  the  unlawful  obstruction 
of  a  public  way  only  when  he  has  sus- 
tained special  damage  thereby,  different  not 
merely  in  degree,  but  in  kind,  from  that 
suffered  by  tlie  community  at  large.  37 
Cyc.  250. 

The  record  shows  that  the  defendant  Cot- 
ton has  obstructed  this  highway  in  such  a 
way  as  to  require  the  plaintiffs,  who  are 
landowners  in  the  immediate  vicinitr,  to 
travel  by  a  circuitous  route.  It  is  not  made 
to  appear  how  near  the  lands  of  these 
plaintiffs  lie  to  the  obstructed  portion  of 
the  road,  although  it  does  appear  that  in 
their  ordinary  ti*avel  the  plaintiffs  are  re- 
quired to  go  by  a  circuitous  route  and  over 
an  inconvenient  and  hillv  dirt  road,  while 
they  could  travel  upon  the  turnpike  through 
Cotton's  land  except  for  his  unlawful  ob- 
struction thereof.  This  state  of  facts  pre- 
sents several  interesting  legal  propositions. 

The  first  question  that  presents  itself  is. 
Does  the  fact  that  one  is  prevented  by  an 
imlawful  obstruction  from  using  a  highway 
cause  him  a  special  damage  which  will  sus- 
tain an  action  by  him  against  the  wrong- 
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tfoer?  Ustrally  ft  traveler  upon  a  highway 
does  not  suffer  special  damage  aufBeient  to 
support  a  private  action  by  reason  of  an 
obstruction  in  the  highway  which  merely 
•causes  delay  in  his  journey,  or  compels 
him  to  take  a  more  circuitous  route,  or  de- 
prives him  of  his  journey  altogether,  the 
injury  being  to  all  who  attempt  to  use  the 
highway.  Sehall  v.  Nusbatim,  56  Md.  512; 
Baier  v.  Schermerhom,  96  Wis.  372,  71  N. 
W.  600. 

And  it  has  been  held  that  an  obstruction 
of  a  road,  not  upon  or  adjoining  plaintifTs 
land,  but  between  his  land  and  places  to 
and  from  which  he  wishes  to  travel  over  his 
road,  which  prevented  his  using  the  same, 
does  not  occasion  him  such  special  injury 
that  would  authorize  him  to  maintain  an 
action  to  abate  the  obstruction.  San  Josd 
Kanch  Co.  v.  Brooks,  74  Cai.  463,  16  Pao. 
260;  At  wood  V.  Partree,  66  Conn.  80,  14 
Atl.  86;  Storm  v.  Barger,  43  111.  App.  173. 

The  special  injury  which  an  individual 
must  suffer  in  order  to  allow  him  to  main- 
tain an  action  for  obstructing  a  highway 
must  be  different,  not  merely  in  degree, 
but  in  kind,  from  that  suffered  by  the  pub- 
lic generally;  and  the  fact  that  one  who  has 
-very  frequent  occasion  to  use  a  highway  is 
obliged  to  use  a  longer  route  because  of 
an  obstruction  does  not  constitute  such 
special  damage.  Crook  v.  Pitcher,  61  Md. 
^10;  Harfshorn  v.  South  Reading,  3  Allen, 
601;  Jacksonville,  T.  ft  K.  W.  R.  Co.  v. 
Thompson,  34  Fla.  346,  26  L.R.A.  410,  16 
So.  282;  Sohn  v.  Cambem,  106  Ind.  802, 
6  N.  E.  813. 

It  is  not  always  easy  to  ascertain  wheth- 
er an  obstruction  constitutes  a  purely  pub- 
lic nuisance,  or  whether  there  is  a  special 
injury  inflicted.  In  many  cases  a  slight 
addition  in  the  way  of  trouble  or  expense, 
when  taken  in  connection  with  a  mere  devi- 
ation of  the  route,  has  been  held  to  be  an 
injury  special  to  the  person  experiencing 
the  trouble  and  expense. 

Tlius,  in  Pierce  v.  Dart,  7  Cow.  609,  it 
was  held  that  delay  and  time  spent  in  re- 
moving an  obstruction  from  a  road  consti* 
tuted  such  a  sufilcient  special  damage  and 
injury  as  would  support  a  private  action; 
and  in  Anne  Arundel  County  v.  Watts,  112 
Md.  353,  76  Atl.  82,  a  contractor  was  held 
to  have  suffered  special  damage  where  the 
defendant's  failure  to  repair  a  bridge  on 
the  highway  prevents  its  use,  and  compelled 
the  plaintiff  to  transport  by  hand  cars  on 
a  railroad,  at  large  expense,  materials  to 
be  used  for  construction  work;  there  being 
no  other  highway  between  the  points. 

Again,  in  Sholin  v.  Skamania  Boom  Co. 
66  Wash.  305,  28  L.R.A.  (N.S.)  1053,  105 
Pac.  632,  it  was  held  that  one  having  a 


carry  mail  over  a  certtdn  route  aix  times 
a  week,  who  is  compelled  to  take  a  cir- 
cuitous route  because  of  the  negligent  de- 
struction of  a  bridge,  suffered  such  a  special 
injury  and  damage  as  would  give  him  a 
right  of  action  against  the  one  through 
whose  negligence  the  bridge  was  destroyed. 

And  it  has  been  held  that  the  obstruction 
of  a  public  road  which  afforded  the  only 
approach  to  property  thereon,  used  for  busi- 
ness or  other  purposes,  constituted  a 
special  injury  to  the  oMmer,  which  he  could 
abate  by  action.  Gushing- Wetmore  Co.  v. 
Gray,  152  Cal.  118,  125  Am.  St.  Rep.  47, 
92  Pac.  70;  Strieker  v.  Hillis,  15  Idaho, 
709,  99  Pac.  831;  Brown  v.  Toronto  k  N.  R. 
Co.  26  U,  C.  C.  P.  206;  Fossion  v.  Landry, 
123  Ind.  136,  24  N.  E.  96;  Miller  v. 
Schenck,  78  Iowa,  372,  43  N.  W.  225;  Hay- 
den  V.  Stewart,  71  Kan.  11,  80  Pac.  43; 
Gardner  ▼.  Stroever,  89  Cal.  26,  26  Pac. 
618;  Ross  V.  Thompson,  78  Ind.  90. 

Furthermore,  the  rule  requiring  a  special 
injury  in  order  for  the  individual  to  main- 
tain an  action  is  satisfied  where  the  ob- 
struction in  the  highway  prevents  access  to 
property,  except  by  a  circuitous  route. 

Thus,  in  Sloss-Sheflield  Steel  &,  I.  Co.  v. 
Johnson,  147  Ala.  384,  8  L.R.A.(N.S.)  226, 
119  Am.  St.  Rep.  89,  41  So.  907,  11  Ann. 
Cas.  285,  it  was  held  that  an  obstruction 
of  the  direct  route  between  one's  property 
and  a  neighboring  city,  sa  as  to  compel  him 
to  take  a  circuitous  route  to  reach  it>  was 
such  a  special  injury  as  to  entitle  him 
to  maintain  a  suit  to  abate  the  nuisance, 
an  action  at  law  for  damages  being  in- 
adequate. 

The  weight  of  authority  is  in  accord  with 
the  rule  announced  in  Sloss-Shefiield  Steel 
&  I.  Co.  V.  Johnson,  supra.  In  cases  of 
that  character  the  property  owner  suffers 
a  special  or  peculiar  injury  different  from 
that  suffered  by  the  general  public,  sufficient 
to  entitle  him  to  maintain  an  action  against 
the  person  causing  or  maintaining  the  ob- 
struction, either  for  damages  or  for  an  in- 
junction to  abate  the  nuisance. 

The  courts  of  Iowa,  New  York,  Missouri, 
Tennessee,  Indiana,  Maine,  Pennsylvania, 
New  Jersey,  Maryland,  and  of  England  sus- 
tain the  view  taken  by  the  Alabama  su- 
preme court.  See  Young  v.  Rothrock,  121 
Iowa,  688,  96  N.  W.  1105;  Wakeman  v. 
Wilbur,  147  N.  Y.  657,  42  N.  E.  341; 
Sheedy  v.  Union  Press  Brick  Works,  25 
Mo.  App.  527;  Hill  v.  Hoffman,  —  Tenn. . 
— -,  58  S.  W.  929;  O'Brien  v.  Central  Iron 
k  Steel  Co.  168  Ind.  218,  67  L.R.A.  508,  92 
Am.  St.  Rep.  306,  63  N.  £.  302;  Brown 
V.  Watson,  47  Me.  161,  74  Am.  Dec.  482; 
Knowles  v.  Pennsylvania  R.  Co.  175  Pa. 
623,   62   Am.    St.   Rep.   860,    34   Atl.   974; 
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J.  h,  605,  66  Ail.  98;  Bembe  v.  Anne  Arun- 
del County,  94  Md.  321,  57  L.R.A.  279,  51 
Atl.  179;  Spencer  v.  London  &  B.  R.  Co. 
8  Sim.  198,  69  Eng.  Reprint,  77,  7  L.  J.  Ch. 
N.  S.  281. 

On  the  other  hand,  in  Nebraska,  Illinois, 
Massachusetts,  Minnesota,  Kansas,  and 
Wisconsin,  it  has  been  held  that  neitlier 
an  action  for  damages  nor  one  for  an  in- 
junction to  abate  the  nuisance  would  lie 
at  the  suit  of  a  private  citizen  for  such  an 
obstruction  of  a  public  highway.  George 
V.  Peckham,  73  Neb.  794,  103  N.  W.  664; 
Guttery  v.  Glenn,  201  111.  276,  66  N.  E. 
306;  Willard  v.  Cambridge,  3  Allen,  674; 
Shero  v.  Carey,  35  Minn.  423,  29  N.  W.  68; 
Borton  v.  Mangus,  93  Kan.  719,  L.R.A. 
1916D,  142,  145  Pac.  835;  Zettel  v.  West 
Bend,  79  Wis.  316,  24  Am.  St.  Rep.  715, 
48  N.  W.  379. 

The  majority  rule  above  announced,  per- 
mitting the  property  owner  to  sue  when 
the  highway  or  street  leading  to  his  prop- 
erty has  been  obstructed,  has  repeatedly 
been  recognized  by  this  court.  Lexington 
&  0.  R.  Co.  v.  Applegate,  8  Dana,  289,  33 
Am.  Dec.  407;  Transylvania  University  v. 
Lexington,  3  B.  Mon.  27>  38  Am.  Dec.  173; 
Gargan  v.  Louisville,  N.  A.  &  C.  R.  Co.  89 
Ky.  212,  6  L.R.A.  340,  12  S.  W.  269; 
Bannon  v.  Murphy,  18  Ky.  L.  Rep.  989,  38 
S.  W.  889;  Bourbon  Stock  Yard  Co.  v. 
Wooley,  26  Ky.  L.  Rep.  477,  76  S.  W.  28; 
Bohne  v.  Blankenship,  25  Ky.  L.  Rep.  1646, 
77  S.  W.  919;  Salmon  v.  Martin,  166  Ky. 
312,  160  S.  W.  1058.  And  this  rule  is 
especially  applicable  where  the  entire  high- 
way or  street  has  been  appropriated,  as  in 
this  case.  Louisville  &  N.  R.  Co.  v.  Sonne, 
21  Ky.  L.  Rep.  848,  53  S.  W.  274. 

In  the  Transylvania  University  Case,  3 
B.  Mon.  25,  38  Am.  Dec.  173,  the  court 
said:  '"Every  owner  of  ground  on  any  street 
in  Lexington  has  a  right,  as  inviolable  as 
it  is  indisputable,  to  the  common  and  un- 
obstructed use  of  the  contiguous  highway, 
so  far  as  it  may  be  necessary  for  aflfording 
him  certain  incidental  easements  and  serv- 
ices and  a  convenient  outlet  to  other 
streets.  And  of  this  right  the  legislature 
cannot  deprive  him  without  his  consent  or 
a  just  compensation  in  money.  The  extent 
of  this  appurtenant  right,  depending  on 
circumstances,  may  not,  in  a  particular 
case,  be  easily  definable  with  mathematical 
precision.  As  far  as  it  exists,  however,  it 
partakes  of  the  character  of  private  prop- 
erty, and  is  therefore  protected  by  the 
fundamental  law  as  property.  But  it  can- 
not, as  to  each  proprietor  of  ground,  be 
coextensive  with  all  the  streets  and  alleys 
of  the  city.  As  a  private  right,  it  must, 
like  that  of  vicinage,  be  limited  by  own 
nature  and  end;  that  is,  chiefly  by  the 
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necessity  of  convenient  aceess  to,  and  out- 
let from,  the  ground  of  each  proprietor.'' 

The  language  just  quoted  wa«  cited  with 
approval  in  the  Gargan  Case,  89  Ky.  212, 
6  L.R.A.  340,  12  S.  W.  259,  the  court  add- 
ing this  comment:  "This  right,  therefore^ 
i9  not  to  be  determined  by  the  mere  fact 
as  to  whether  the  property  affected  by  the 
obstruction  borders  immediately  on  that 
part  of  the  street  obstructed,  but  has  the 
owner  been  deprived  of  convenient  access  to 
and  outlet  from  his  ground?  and,  'beyond 
such  general  limit,  as  to  each  proprietor  of 
ground  in  the  city,  the  streets  are  alto- 
gether public  highways,  and  subject  like 
other  public  roads,  to  alteration,'  etc.** 

Jn  Bannon  v.  Murphy,  18  Ky.  L.  Rep. 
989,  38  S.  W.  889,  it  was  held  that  the 
owner  of  property  abutting  on  a  street  or 
alley  suffers  an  injury  peculiar  to  himself 
by  the  closing  of  one  end  thereof,  so  that 
egress  from  that  direction  over  his  prop- 
erty to  other  streets  was  cut  off  (notwith- 
standing it  was  a  public  nuisance),  and 
entitled  him  to  redress  by  action.  In  that 
case,  Bannon  and  Mrs.  Murphy  owned  ad- 
joining lots  which  fronted  upon  an  alley 
running  through  the  middle  of  the  block, 
and  Bannon  built  an  obstruction  across  the 
alley  which  prevented  Mrs.  Murphy's  exit 
southwardly,  but  left  her  with  an  easy  exit 
northwardly.  In  sustaining  Mrs.  Murphy's 
judgment  for  damages,  the  colirt  said: 
"But  it  is  contended  that,  inasmuch  as  ap- 
pellee has  an  outlet  from  the  rear  of  her 
property  northward  by  way  of  the  connect- 
ing alley  and  the  20  foot  alley  running  be- 
tween Thirteenth  and  Fourteenth  streets, 
and,  further,  as  the  appellee  did  not  live  on 
the  property,  and  suffered  no  personal  in- 
convenience from  the  obstruction  to  the 
alley,  the  court  should  have  instructed  the 
jury  that  the  measure  of  damages,  if  any 
had  been  suffered,  was  the  diminution  of 
the  rental  value  during  the  period  of  the 
obstruction.  It  is  further  objected  that  the 
petition  sets  forth  no  specific  damage  which 
resulted  to  appellee;  but,  in  the  case  of  Gar- 
gan V,  Louisville,  N.  A.  &  C.  R.  Co.  supra, 
it  was  held  that  the  stopping  up  of  one  end 
of  a  street  or  alley  gave  to  the  owner  of 
property  bordering  thereon  a  right  of  ac- 
tion for  damages,  greater  or  less,  accord- 
ing to  the  circumstances  of  the  case.  W> 
are  of  opinion  that  the  owner  of  land  abut- 
ting upon  a  street  or  alley,  one  end  of  which 
is  obstructed  so  that  he  cannot  have  egress 
from  his  property  to  other  streets  in  that 
direction,  has  suffered  an  injury  peculiar  to 
himself,  by  reason  of  the  public  nuisance, 
and  is  entitled  to  nominal  damages  upon 
that  fact  alone  beiug  made  evident  to  the 
jury." 

In    the    Wooley    Case,    Wooley    owned 
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several  lots  lying  on  and  adjacent  to  Bickol 
avenue  between  Main  and  Market  streets,  in 
Louisville.  The  Stock  Yards  Company 
'wrongfully  erected  buildings  and  other  ob- 
structions across  Bickel  avenue,  at  Market 
street,  whereupon  Wooley  brought  this 
action  for  damages  and  for  an  injunction, 
to  compel  the  company  to  remove  the  ob- 
struction. For  its  principal  defense,  the 
company  contended  that  Wooley  had  not 
been  especially  damaged;  that  his  property 
was  injured  no  more  than  the  public  gen- 
erally was  injured,  and  for  that  reason  it 
denied  his  right  to  maintain  the  action, 
which,  if  it  existed  at  all,  it  contended  was 
in  the  city.  In  fact,  it  appeared  that  the 
city  had  brought  an  action  to  remove  the 
obstruction,  and  that  action  was  pleaded 
in  bsj  of  Wooley 's  right  to  maintain  his 
action.  In  answer  to  this  contention  by 
the  appellant,  the  court  said:  "We  are  of 
the  opinion  that  the  proof  shows  that  the 
appellee  was  specially  and  peculiarly  in- 
terfered with  and  damaged  by  reason  of  the 
nuisance  and  obstruction  referred  to,  and, 
under  the  law,  he  clearly  had  the  right  to 
maintain  this  action  for  the  removal  there- 
of, independently  of  the  action  of  the  city." 

The  court  recognized  the  general  rule 
%vhich  requires  an  individual  seeking  re- 
lief against  a  public  nuisance  to  show  an 
injury  distinct  from  that  suffered  by  the 
general  public,  and  cited  Dulaney  v.  Louis- 
ville &  N.  R.  Co.  100  Ky.  628,  38  S.  W. 
1050,  and  Cosby  Case,  10  Bush,  291,  in 
support  of  that  doctrine.  But  it  further 
quoted  the  following  language  from  Louis- 
ville Jb  N.  R.  Co.  V.  Sonne,  supra:  "It  is, 
however,  distinctly  held  in  those  cases  that 
when  the  street  is  sought  to  be  wholly  ap- 
propriated, and  that,  too,  without  munici- 
pal or  other  authority,  private  individuals 
may  maintain  their  action.  In  this  case 
we  think  either  the  city,  or  these  property 
owners,  or  both,  might  bring  the  suit  to 
prevent  the  exclusive  appropriation  com- 
plained of.'' 

In  Bohne  v.  Blankenship,  25  Ky.  L.  Rep. 
1645,  77  S.  W.  919,  the  court  said:  "We 
are  of  opinion  that  after  land  has  been  dedi- 
cated by  t)ie  owner  to  the  use  of  the  pub- 
lic as  a  highway,  and  the  dedication  has 
been  accepted  by  or  on  behalf  of  the  public^ 
as  has  been  done  in  this  ease,  the  right 
of  the  public  to  use  it  without  hindrance 
from  the  owner  of  the  burthened  estate  is 


complete.  It  will  not  do  to  say  that,  if 
the  public  authorities  fail  to  keep  a  road 
in  proper  repair,  the  owner  of  the  adja- 
cent premises  may  appropriate  it  to  hia 
private  use,  even  temporarily.  The  public 
lose  none  of  their  rights,  once  acquired,  to 
use  a  highway,  merely  because  some  public 
servant  has  omitted  to  do  his  duty  in  keep- 
ing the  way  in  repair.  It  is  also  claimed 
that  appellants,  owners  of  an  adjacent 
property,  had  no  such  particular  interest 
as  warranted  their  suit  for  relief  against 
the  maintenance  of  a  public  nuisance  by 
injunction.  But  appellants  have  an  inter- 
est in  the  free  and  unobstructed  use  of  the 
pass  way  beyond  that  of  the  public  gen- 
erally. The  way  in  question  was  dedicated 
by  the  former  gwner  when  he  divided  the 
original  tract  of  land  into  lots  for  sale,  in- 
tending thereby  clearly  to  afford  a  way  of 
outlet  from  appellants*  lot.  Their  use  of 
the  pass  >«ay  is  in  the  nature  of  an  ap- 
purtenant to  their  lot,  the  obstruction  of 
which  gives  them  a  right  of  action  for  re- 
lief by  injunction." 

Salmon  v.  Martin,  156  Ky.  312,  160  S. 
W.  1058,  is  to  the  same  effect. 

It  will  thus  be  seen  that  while  this  court 
recognizes  the  general  rule  that  a  mere 
traveler  must  show  some  injury  greater 
than  a  mere  incpnvenience  suffered  by  being 
required  to  take  a  more  circuitous  route 
before  he  can  abate  a  public  nuisance,  it 
also  recognizes  the  rule  established  by  the 
weight  of  authority  that  where  a  property 
owner,  by  reason  of  an  obstruction  in  a 
public  street  or  highway,  is  compelled  to 
take  a  circuitous  route  in  order  to  reach 
his  property,  he  suffers  a  special  or  peculiar 
injury  difTerent  from  that  suffered  by 
the  general  public,  and  may  maintain  his 
action  to  have  the  obstruction  removed. 
The  facts  of  this  case  bring  it  squarely 
within  the  rule.  Some  of  the  plaintiffs, 
and  probably  all  of  them,  own  property 
abutting  upon  the  highway  which  Cotton 
has  obstructed;  all  of  them  are  compelled 
to  take  circuitous  routes  to  reach  their 
properties;  and,  under  the  rule  above  an- 
nounced, they  may  maintain  an  action  re- 
quiring him  to  remove  the  obstruction. 

Judgment  reversed,  with  instructions  to 
the  chancellor  to  set  aside  the  judgment 
dismissing  the  action,  and  to  grant  the 
prayer  of  the  petition. 
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The  question  whether  one  who  is  pre- 
vented b}^  an  unlawful  obstruction  from 
using  a  highway  suffers  a  special  damage 
which  will  sustain  an  action  by  him 
against  the  wrongdoer  independently  of 
damage  to  his  property  is  discussed  in 
the  notes  to  Sholin  v.  Skamania  Boom 
Co.  28  L.R.A.(N.S.)  1053,  and  Borton 
V.  Mangus,  L.R.A.1915D,  142. 

As  to  right  of  property  owner  whose 
access  from  one  direction  is  shut  off  or 
interfered  with  by  closing  of  adjoining 
street  or  portion  of  street  on  which  he 
is  situated,  see  notes  to  Hyde  v.  Fall 
River,  2  L.R.A.(N.S.)  269,  Newark  v. 
Hatt,  30  L.R.A.(N.S.)  637,  and  German 
Evangelical  Lutheran  St.  Lucas  Congre- 
gation V.  Baltimore,  52  L.R.A.  (N.S.)  889. 

As  to  injunction  as  a  proper  remedy 
to  protect  right  of  ingress  and  egress 
from  street  to  abutting  property,  see 
note  to  Crawford  v.  Marion,  35  L.R.A. 
(N.S.)  193. 

Husband  v.  Cotton,  ante,  1150,  and 
the  majority  of  the  recent  cases,  sustain 
the  rule  set  out  in  the  earlier  notes  that 
a  property  owner  who,  by  reason  of  an 
obstruction  in  a  street  or  highway,  is 
compelled  to  take  a  more  circuitous  route 
to  and  from  his  property,  suffers  an  in- 
jury different  from  that  of  the  public  at 
large,  which  will  entitle  him  to  redress. 

Thus,  one  who  uses  twice  a  day  a  high- 
way leading  directly  from  his  residence 
to  a  distant  tract  of  land  which  he  owns 
and  is  farming  sustains  a  special  in- 
jury by  the  obstruction  of  the  highway, 
where,  owing  to  the  obstruction,  he  is 
compelled  to  travel  about  twice  the  dis- 
tance on  making  each  trip.  Ingails  v. 
Eastman  (1910)  61  Wash.  289,  112  Pac. 
372. 

The  obstruction  by  a  public  nuisance 
of  two  adjacent  and  parallel  streets  lead- 
ing from  one's  property,  which  fronts 
on  both  streets,  to  the  business  center  of 
the  city,  so  as  to  compel  him  to  take  a 
circuitous  route  to  reach  it,  is  such  spe- 
cial injury  as  to  entitle  him  to  maintain 
a  suit  to  abate  the  nuisance.  Sloss-Shef- 
fleld  Steel  &  I.  Co.  v.  McLaughlin  (1911) 
173  Ala.  76,  55  So.  522. 

The  obstruction  at  its  juncture  with 
the  highway  of  a  cul-de-sac  which  fur- 
nishes a  short  route  from  an  abutter's 
land  to  the  town  entails  a  special  injury 
upon  him,  although  other  roads  touch 
his  farm.  Patton  v.  For^y  (1913)  171 
Mo.  App.  1, 15a  S.  W.  575. 

Where,  by  the  obstruction  of  a  street, 
all  direct  communication  is  cut  off  from 
one's  property  with  a  portion  of  the  city, 
as  well  as  from  the  railroad  station,  ex- 
cept by  a  circuitous  route  through  a 
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neighborhood  in  bad  repute,  or  by  going 
a  long  distance  in  the  opposite  direction, 
to  a  street  parallel  to  the  one  obstmeted, 
he  may  maintain  an  action  to  abate  the 
nuisance,  although  he  does  not  abut  on 
the  obstructed  portion  of  the  street. 
Alabama  G.  S.  R.  Co.  v.  Barclay  (1912) 
178  Ala.  124,  59  Bo.  169. 

And  likewise  it  is  held  in  Sonth  & 
North  Ala.  R.  Co.  v.  Schauffler  (1914) 
189  Ala.  58,  &6  So.  502,  that  such  an  ac- 
tion may  be  brought  by  one  not  abutting 
on  the  obstructed  portion  of  a  street, 
who  is  compelled  by  the  changing  of  the 
grade  of  a  railroad  track,  where  it 
crosses  the  street,  to  take  a  more  circu- 
itous route  to  and  from  portions  of  the 
city. 

Where  an  abutter's  access  from  one 
direction  is  cut  off  by  a  railroad  excava- 
tion about  half  a  block  away,  across 
the  highway,  he  suffers  an  injury  that  is 
not  experienced  by  the  public  at  large, 
although  he  can  reach  his  property  from 
the  opposite  direction.  Sandstrom  v. 
Oregon- Washington  R.  &  Nav.  Co, 
(1915)  75  Or,  159, 146  Pac  803. 

In  O'Neil  v.  Harper  (1913)  28  Ont 
L.  Rep.  635,  13  D.  L.  R.  649,  where,  on 
account  of  the  obstruction  of  a  road, 
an  abutter  could  not  reach  a  public 
highway  except  in  another  direction,  by 
a  considerable  expenditure  of  money,  it 
was  held  that  he  suffered  that  ]>eculiar 
damage  which  entitled  him  to  bring  an 
action  for  an  injunction.  The  judge 
made  the  following  quotation  from  Laws 
of  England  (Halsbury)  as  to  what  con- 
stitutes sufScient  damage  to  an  individ- 
ual from  the  obstruction  of  a  highway 
to  entitle  him  to  maintain  an  action: 
'^Substantial  pecuniary  loss  occasioned 
to  an  individual  by  the  fact  that  he  or 
his  servants  cannot  carry  on  his  business, 
or  can  only  do  so  by  a  circuitous  or  more 
costly  journey,  may  be  sufficient." 

An  abutting  owner  is  specially  in- 
jured, although  the  obstruction  of  the 
highway  leaves  a  pass  way  of  9  feet  in 
width.  Salmon  v.  Martin  (1913)  156 
Ky.  309, 160  S.  W.  1058. 

Or  even  one  of  20  feet.  Harvey  v. 
British  Columbia  Boat  ft  Engine  Co. 
(1908)  14  B.  0.  121, 

A  special,  peculiar,  and  substantial 
injury  to  the  complainant  is  stated  in 
a  complaint  which  alleges  that  he  owns 
a  lot  upon  whioh  a  hotel  busuiess  is  eon- 
ducted,  that  a  railroad  runs  through  the 
center  'of  the  street  on  which  the  lot 
abuts,  that  the  half  of  the  street  on  the 
lot  side,  extending  from  the  lot  to  the 
passenger  depot,  is  obstructed  so  as  to 
prevent  direct  passage  along  such  street 
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tnm  the  hotel  to.  the  depot,  ^xc^pt  by 
crossing  the  railroad  track  twice,  and 
that  to  reach  the  depot  in  any  other  way 
it  is  necessary  to  take  a  more  circuitous 
route,  resulting  in  irreparable  damage 
to  the  hotel  business  and  decreasing  the 
value  of  the  property.  Brown  v.  Florida 
Chautauqua  Asso.  (1910)  59  Fla.  447r 
52  So.  802. 

But  in  Canady  v,  CoBur  D'Alene  Lum- 
ber Co.  (1911)  21  ldah.0,  77,  120  Fm. 
830,  it  was  held  that  the  fact  that  one 
whose  property  did  not  abut  on  the  part 
of  a  street  discontinued  and  obstructed 
had  to  travel  further  and  by  a  more 
circuitous  route  to  reach  the  busineas 
portion  of  the  city  did  not,  of  itself, 
give  him  a  right  of  action,  and  that  sueh 
an  owner  oould  not  recover  damages,  al«- 
though  such  diseontinuanee  might  tend 
to  lessen  the  value  of  his  land. 

And  in  Re  GK^Idmaa  (1911)  132  IX.  Y. 
Supp.  607,  it  was  held  that  a  property 
owner  had  no  xen^y. against  the  city 
for  damages  because  of  the  closing  of  a 
street,  where  his  property  did  not  abut 
thereupon,  and  was  accessible  from  all 
directions  over  public  streets,  although 
the  closing  of  such  street  made  it  nec- 
essary to  approach  one  of  the  publie 
streets  by  a  somewhat  circuitous  route. 

In  Curtia  v.  Charlevoix  Golf  Aaso. 
(1913)  178  Mich.  50,  144  N.  W,  818, 
where  the  closing  of  a  street  which 
ran  into  the  street  upon  which  the 
complainant's  property  abutted,  op- 
posite to  his  premises,  necessitated  a 
jog  of  100  feet  in  either  direction  to 
reach  the  same  places  to  which  the  closed 
street  led,  it  was  held  that  aueh  incon- 
venience was  common  in  kind  to  all  who 
went  that  way,  differing  only  in  degree, 
according  to  the  extent  use  was  made 
of  the  highway.  But,  there  being  some 
evidence  that  the  closing  of  the  stareet 
depreciated  the  value  of  the  property, 
the  court  said  that  sueh  damage,  when 
clearly  established,  might  with  some 
force  be  uiged  as  differing  in  kind  from 
that  to  the  general  public 

The  mere  fact  that  owners  of  land 
abutting  on  a  highway  will  be  compelled 
to  go  a  block  to  right  or  left  to  pass  tlie 
obstruction  in  case  a  section  of  the  high* 
way  not  adjoining  their  property  is.^s- 
continued  does  not  give  them  a  standing 
to  contest  eminent  domain  proceedings 
seeking  to  acquire  the  fee  of  that  section 
for  the  purpose  of  closing  it  and  devoting 
the  land  to  other  uses.  Board  of  Edu* 
cation  v.  GiUeland  (1916)  —  Mich.  ^, 
L.R.A.1916E,  468,  157  N.  W.  609. 

The  cutting  off,  by  the  closing  of  a 

street  on  which  plaintiff's  property  does 
L.R.A.1917A. 


not  abu^  of  his.  most  convenient  route 
to  the  river,  does  not  cause  special  in- 
jury to  his  property,  where  the  nearest 
route  is  by  way  of  the  street  upon  which 
his  property  abuts.  Lowe  v.  Lawrence- 
burg  (1912)  177  Ind.  629,  98  N.  E.  637. 

Where  the  obstruction  of  the  road 
upon  which  a  store  is  located  is  so 
remote  therefrom  as  not  to  affect  the 
permanent  or  rental  value  of  the  prop- 
erty, and  its  owner  is  merely  driven  to 
a  oircuitons  route  in  going  to  and  from 
his  home  and  in  delivering  goods  to  cus- 
tomers, he  suffers  no  peculiar  injury. 
Walls  V.  Smith  (1910)  167  Ala.  138,  140 
Am.  St.  Rep.  24,  52  So.  320. 

In  Baltimore  &  O.  R.  Co.  v.  Gilmor 
(1915)  125  Md.  610,  94  Atl.  200,  it  was 
held  that  the  oourt  Wf^uld  not  interpcae 
by-  injunction  to  pr^ait  the  obstruction 
of  a  highway  where  there  was  no  appro- 
priation of  the  plaintiff's  property,  and 
no  destruction  6f  access  thereto,  but  at 
most  there  was  an  apprehended  injury 
to  his  business,  and  he  was  compelled 
to  take  a  circuitous  route  in  driving  to 
different  parts  of  the  town. 

In  Painter  v.  Gunderson  (1913)  128 
Miim.  323,  143  N.  W.  91&,  one  who  was 
accustomed  to  go  to  a  lake,  over  a  high- 
way extending  from  another  highway 
to  the  lake,  and  by  boat  in  stunmer  and 
on  the  ice  in  winter,  to  a  village  across 
the  lake,  and  to  other  places,  and  who 
was  accustomed  to  use  the  highway  in 
hauling  water  from  the  lake  for  use  ^n 
his  farm,  and  ice  in  the  winter  for  stor- 
age, and  in  getting  water  from  the  lake 
for  use  in  a  threshing  engine  which  he 
operated, — was  held  not  entitled  to 
maintain  an  action  to  abate  an  obstruc- 
tion of  the  road  as  a  nuisance.  The 
plaintiff  was  obliged  to  adopt  a  more 
circuitous  route,  and  was  unable  to  make 
use  of  water  and  ice  from  the  lake,  as 
formerly.  The  plaintiff  also  allied  that 
his  farm,  which  was  in  the  neighborhood, 
was  depreciated  in  value  on  account  of 
the  obstruction  of  the  road.     G.  V.  I. 
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V. 

JESUS  M.  SANDOVAL,  Appt. 
(— .  N.  M.  — ,  169  Pac.  066.) 

Sale  —  f.  o.  b.  —  duty  to  furnish  cars. 

1.  Where  a  person  has  agreed  to  perform 
an  act,  whatever  is  necessary  to  the  perform- 

Headnotes  by  Robebts,  Oh.  J. 
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ance  of  the  act  Js  a  part  of  the  agreement, 
and  it  is  implied  that  he  must  furnish  the 
means  of  accomplishing  the  act;  hence,  when 
a  vendor  has  contract«i  to  sell  goods  f.  o.  b. 
cars,  he  must  procure  the  cars  and  load  the 
goods  thereon. 

For  other  cascSy  see  Sale^  III,  a,  in  Dig. 
1-52  N.  S. 

Same  —  notice  of  delivery. 

2.  Where,  under  a  contract,  the  vendor  re- 
serves unto  himself  the  option  of  delivering 
the  goods  sold  to  the  vendee,  on  board  a  ves- 
sel or  the  cars  of  a  railroad  company,  upon 
any  one  of  five  days  or  any  one  of  fifteen 
days,  assuming  that  it  is  the  duty  of  the 
vendee  to  furnish  the  vessel  or  cars,  the 
vendor  is  obligated  to  notify  the  vendee  at 
what  time  he  proposes  to  deliver  the  goods. 
For  other  eases,  see  Sale,  III.  a,  in  Dig. 

1-52  N.  S. 

Appeal  —  payment  of  Judgment  —  effect. 

3.  Where  a  party  appealed  from  a  judg- 
ment adverse  to  him  in  the  district  court 
and  executed  a  supersedeas  bond  which 
stayed  and  suspended  all  proceedings  under 
such  judgment,  and  preserved  the  status  quo 
pending  the  determination  of  the  appeal  and 
prior  to  a  final  determination  of  the  appeal, 
such  party  voluntarily  pays  and  satisfies 
such  judgment;  such  payment  amounts  to 
a  voluntary  acquiescence  in  and  recognition 
of  the  validity  of  such  judgment,  and  estops 
appellant  from  further  prosecuting  his  ap- 
peal. 

For  other  cases,  see  Appeal  and  Error,  VI.  h, 
in  Dig.  1-52  X.  8. 

(May   1,   1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Bernalillo 
County  in  plaintiffs*  favor  in  an  action 
brought  to  recover  damages  for  breach  of 
a  contract  to  sell  and  deliver  certain  ani- 
mals f.  o.  b.  cars.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Nell!  B.  Field  for  appellant: 

If  the  delivery  by  the  vendor  is  to  take 
place  upon  the  doing  of  certain  acts  by  the 
purchaser,  the  vendor  is  not  in  default  for 
nondelivery  until  notice  from  the  purchaser 
of  the  performance  of  the  acts  on  which 
the  delivery  is  to  take  place. 

Benjamin,  Sales,  7th  ed.  679;  35  Cyc. 
166;  Pinkham  v.  Haynes,  103  Me.  112,  68 
Atl.  642;  Walton  v.  Black,  5  Houst.  (Del.) 
149;  Christy  v.  Stafford,  22  111.  App.  430, 
affirmed  in  123  111.  464,  14  N.  £.  680. 

In  the  absence  of  a  subsequent  agreement 
between  the  parties,  construing  their  own 
contract,  the  vendee  must  furnish  the  cars, 
or  designate  the  vessel  upon  which  the 
goods  are  to  be  shipped. 

Note.  —  As  to  which  party  is  to  furnish 
cars  under  a  contract  to  ship  gx)od8  f.  o.  b., 
see    annotation    following    this    case,    post, 
1163. 
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Samuel  M.  Lawder  k  Sons  Co.  v.  Albert 
Mackie  Grocery  Co.  62  L.R.A.  797,  note: 
Graham  v.  United  States,  110  C.  C.  A.  465. 
188  Fed.  6S1;  35  Cyc.  197;  Consolidated 
Coal  Co.  V.  Schneider,  163  111.  393,  45  X.  E. 
126;  Hocking  v.  Hamilton,  158  Pa.  107,  27 
Atl.  836;  Evanston  Elevator  ft  Coal  Co.  v. 
Castner,  133  Fed.  409;  Baltimore  k  Lr.  R. 
Co.  V.  Steel  Rail  Supply  Co.  59  C.  C.  A. 
419,  123  Fed.  655;  Kunkle  v.  Mitchell,  56 
Pa.  100;  Armitage  v.  Insole,  14  Q.  B.  728, 
117  Eng.  Reprint,  280,  14  Jur.  619,  19  L.  J. 
Q.  B.  N.  8.  202;  Sutherland  ▼.  AlUiusen,  14 
L.  T.  X.  S.  666;  Marshall  v.  Jamieaon,  42 
U.  C.  Q.  B.  115;  Dwiglit  v.  Eckert,  117  Pa. 
490,  12  Atl.  32;  Wackerbarth  v.  Maason,  3 
Campb.  270;  Boyington  v.  Sweeney,  77  Wis. 
55,  45  N.  W.  938;  John  O'Brien  I/umber 
Co.  V.  Wilkinson,  117  Wis.  468,  94  N.  W. 
337;  Hughes  ▼.  Knott,  138  N.  O.  106,  50 
S.  E.  586,  3  Ann.  Cas.  903;  Ketcham  v. 
Hiller,  48  Barb.  596;  Pinkham  ▼.  Haynes, 
103  Me.  112,  68  Atl.  642. 

Messrs.  Mann  Sb  Venable  for  appellees. 

Roberts,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

On  the  23d  day  of  November,  1910,  a 
complaint  in  two  counts  was  filed  by  the 
appellees  against  the  appellant,  alleging  in 
the  first  count  that  the  appellant,  San- 
doval, agreed  to  sell  and  deliver  to  the  said 
appellees,  f.  o.  b.  cars  at  Albuquerque,  be- 
tween the  5th  day  of  November,  1910,  and 
the  10th  day  of  November,  1910,  1,800 
lambs  at  agreed  prices,  which  lambs  were 
to  be  in  good  condition,  free  from  scab, 
and  to  pass  government  and  territorial  in- 
spection. A  copy  of  this  contract  was  at- 
tached as  an  exhibit  to  the  complaint.  It 
was  further  alleged  that  the  appellant,  San- 
doval, refused  to  deliver  the  lambs  at  the 
time  and  place  agreed  upon,  and  that  there- 
by the  appellees  suffered  certain  damages. 
They  further  alleged  that  they  advanced 
and  paid  to  the  appellant  as  an  advance 
payment  $600,  and  they  asked  damages  for 
the  alleged  breach  of  the  contract  upon  the 
first  cause  of  action  in  the  sum  of  $1,328. 
The  second  cause  of  action  alleged  the 
breach  of  a  contract  entered  into  on  the 
20th  day  of  October,  a.  d,  1916,  between 
the  same  parties,  whereby  the  appellant 
agreed  to  sell  and  deliver  f.  o.  b.  cars  Albu- 
querque, New  Mexico,  one  double-deok  car 
of  old  ewes  at  a  certain  agreed  price.  It 
alleged  that  $75  had  been  advanced  and 
paid  to  appellant  as  an  advance  payment 
upon  these  sheep,  and  alleged  the  failure  of 
the  appellant,  Sandoval,  to  keep  his  con- 
tract and  to  deliver  the  sheep.  A  copy  of 
this  contract  was  also  attached  as  iCn  ex- 
hibit. 

The  appellant  filed  an  amended  answer 
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and  counterclaim.  For  the  purpose  of  thit 
appeal  it  is  sufficient  to  saj  that  the  appel- 
lant denied  that  he  failed  and  refused  to 
deliver  to  the  said  appellees  the  said  lambs, 
•or  any  part  thereof,  and  alleged  that  the 
appellees  dM  not,  at  any  time  before  or 
subsequent  to  the  10th  day  of  November, 
1910,  provide  any  cars  upon  which  the  ap« 
pellant  could  deliver  the  lambs  and  ewes  so 
•contracted  and  agreed  to  be  delivered;  Mid 
alleged  that,  after  appellees  had  failed  to 
aupply  the  cars,  he  made  a  tender  of  the 
lambs  and  sheep  to  the  appellees,  whioh 
appellees  refused  to  accept,  for  the  reason 
that  the  market  price  of  lambs  asd  sheep 
of  the  quality  and  character  contracted  for 
had  greatly  depreciated  prior  to  the  time 
the  appellees  had  agreed  to  accept  the  de- 
livery of  the  lambs.  Appellant  alleged  ia 
his  amended  counterclaim  that,  as  a  remit 
of  the  failure  of  the  appellees  to  keep  their 
contracts,  he  had  suffered  damages  in  a 
certain  amount,  and  he  filed  a  bill  of  par- 
ticulars, showing  damage  in  the  amount  of 
^1,428.90.  A  reply  was  filed  to  the  amend- 
ed answer  and  counterclaim,  which  denied 
substantially  all  the  new  matter  set  up  in 
the  amended  answer  and  counterclaim,  and 
denied  that  the  appellees  ever  agreed  to 
furnish  appellant  any  cars  whatever,  and 
alleged  that  the  cars  were  to  be  furnished 
by  the  appellant  for  the  shipment  of  said 
aheep  and  lambs.  This  allegation  as  to  the 
liability  of  the  appellant  to  furnish  the 
cars,  the  court,  after  full  argument,  struck 
out  of  the  reply  on  motion  of  appellant, 
holding  that,  as  a  matter  of  law,  the  ap- 
pellees were  obligated  to  furnish  cats.  The 
cause  thereafter  came  on  for  hearing,  and 
the  court  made  certain  findings,  some  at 
the  request  of  the  appellant  and  some  at 
the  request  of  the  appellees,  and  signed  a 
bill  of  exceptions,  in  which  the  substance 
of  all  the  evidence  is  set  forth.  The  court 
found:  "That  the  plaintiffs  never  demand- 
ed from  the  defendant,  Sandoval,  at  any 
time,  the  delivery  of  sheep  and  lambs  in 
oompliance  with  the  contract,  and  never 
designated  nor  pointed  out  to  the  said  de- 
fendant, Sandoval,  any  cars  upon  which 
Sandoval  might  load  the  sheep  and  lambs 
described  in  the  contracts,  normotified  the 
said  Sandoval  that  the  plaintiffs  were  ready 
to  receive  the  sheep  and  lambs,  or  had  cars 
in  readiness  upon  which  the  sheep  and 
iambs  might  be  loaded  by  the  defendant." 

It  also  found:  "That  between  the  5th 
and  16th  days  of  November,  1910,  the  mar- 
Icet  price  of  lambs  in  Albuquerque  depre- 
ciated to  the  extent  of  approximately  one 
cent  a  pound.'* 

It  also  found  that  the  appellant,  San- 
doval, failed  to  'deliver  the  sheep  and  lambs 
at  the  times  and  places  agreed  upon  in  said 
L.R.A.IOHA. 


contracts,  and  rendered  judgment  for  ap- 
pellees for  $500,  with  interest  at  the  rate 
of  6  per  cent  per  annum  from  October  3, 
1910,  until  paid,  and  the  further  sum  of 
$75,  with  6  per  cent  per  annum  from  the 
20th  day  of  Oetober,  1910.  It  also  found 
that  the  appellant,  Sandoval,  did,  upon  the 
16th  day  of  November,  tender  the  sheep 
and  lambs  of  the  kind  and  number  de- 
scribed in  the  contracts,  and  whioh  sub- 
stantially complied  with  the  requirements 
thereof,  and  that  appellees  refused  to  ac- 
cept the  sane  upon  the  ground  that  the 
time  for  the  delivery  thereof  had  eapired. 
To  the  action  of  the  court  in  holding  that 
the  defendant  had  been  guilty  of  breach  of 
contract  and  therefore  was  liable  in  dam- 
ages to  the  plaiatitBs,  and  from  the  final 
judgmeht  rendered  in  accordance  with  such 
decision,  this  appeal  is  prosecuted. 

The  order,  entered  June  2,  1911,  striking 
out  the  third  paragraph  of  appellees'  r^y, 
which  paragraph  of  reply  set  up  the  fact 
that  it  was  the  appellant's  duty  to  furnish 
the  cars  and  load  the  lambs  and  sheep 
thereon,  was  made  by  the  presiding  judge 
of  said  court  prior  to  -  statehood.  Judge 
RaynoldS)  who  tried  the  ease,  as  appears 
from  the  finding,  quoted  supra,  evidently 
took  the  view  that  under  the  terms  of  the 
contract  it  was  the  duty  of  appellant  to 
furnish  the  cars  and  deliver  the  sheep  and 
lambs  loaded  thereon.  Appellant,  in  his 
brief,  sajrs:  ''The  controlling  question  in 
the  case  which  the  plaintiff  disputed  at  all 
times  in  the  lower  court  is,  "Who  was  to 
fumidi  the  cars  under  the  terms  of  tike 
contract?" 

Appellees  refuse  to  meet  appellant  up<m 
this  issue,  and  advance  a  theory,  which 
they  deduce  from  the  evidence,  in  support 
ol  the  judgment  in  their  favor.  Without 
dlsoossing  appellees'  theory,  we  will  pro- 
ceed upon  the  assumption  that  appellant 
has  correctly  stated  the  issue,  and  pass  to 
a  consideration  of  the  question  upon,  which 
he  relies  for  a  reversal. 

The  general  rule  is  that  one  who  under- 
takes to  accomplish  a  certain  result  im- 
pliedly agrees  to  supply  all  means  neces- 
sary to  such  result.  Here  appellant  agreed 
to  deliver  the  lambs  and  ewes  to  appellees 
f.  o.  b.  cars  at  Albuquerque.  The  term 
"f.  o.  b."  has  a  well-known  and  clearly 
understood  meaning  in  the  business  world, 
signifying  "free  on  board."  Bouvier's  Law 
Diet.  Under  this  contract,  then,  appellant 
undertook  and  stipulated  with  appellees 
that  he  would  deliver  the  stock  to  them,  <it 
his  own  expense,  on  board  the  cars  at 
Albuquerque,  and  within  a  stipulated  time. 
When  delivery  was  made,  in  accordance 
with  the  contract  of  sale,  appellees  were  to 
make  payment  for  the  lambs  and  ewes. 
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Appellant  admits*  that  he  could  not  de- 
liver the  Umfofi  and  ewes  from  his  own 
flock,  as  was  evidently  contemplated  by 
both  parties,  because  such  animals  were  in- 
fected with  scabies,  and  he  was  required 
to  ''dip"  th^n  by  the  government  inspec- 
tors. He  contends,  however,  that  he  did  not 
breach  his  contract,  because  appellees  failed 
to  have  the  railroad  company  set  out  cars 
to  receive  the  designated  number  of  lambs 
and  ewes  purchased,  and  to  notify  him 
thereof. 

It  is  undeniably  true  that  the  early  Eng- 
lish eases  held  that,  unless  it  wan  other* 
wise  provided  in  a  contract  to  ship  f.  o.  b., 
the  duty  of  specifying  or  furnishing  the 
transportation  facilities  fell  upon  the 
buyer.  Armitage  v.  Insole,  14  Q.  B.  72$, 
117  Eng.  Reprint,  280,  19  L.  J.  Q.  B.  N.  S. 
202,  14  Jur.  610;  Sutherland  v.  Allhuaeil, 
14  L.  T.  N.  6.  666.  Some  of  the  American 
state  courts  have  followed  the  same  hold- 
ing. Hocking  v.  Hamilton,  158  Pa.  107,  27 
Atl.  836;  Dwight  v.  Eckert,  117  Pa.  400, 
12  Atl.  82;  Kunkle  v.  Mitchell,  56  Pa.  100; 
and  the  early  Wisconsin  case  of  Boyington 
V.  Sweeney,  77  Wis.  65,  45  N.  W.  938.  In 
Illinois  the  question  has  been  frequently 
discussed,  but  never  definitely  decided.  In 
the  case  of  American  Trust  &  Sav.  Bank  v. 
Zeigler  Goal  Co.  91  C.  C.  A.  72,  166  Fed. 
34,  the  circuit  court  of  appeals,  seventh  cir- 
cuit, in  discussing  the  Illinois  eases,  said: 
"In  Illinois,  however,  where  these  contracts 
were  entered  into  and  made  performable, 
the  supreme  court  has  rejected  both  of  the 
foregoing  views  of  a  general  rule  for  ascer- 
taining the  obligation,  under  like  contracts 
for  delivery  at  a  mine,  and,  resorting  to 
evidence  of  subsequent  conduct  in  perform- 
ance, has  uniformly  'adopted  the  construc- 
tion placed  upon  the  contract  by  the  par- 
ties themselves'  as  the  test,  and  so  changed 
the  seller  with  duty  to  furnish  the  cars  in 
each  instance.  Consolidated  Coal  Co.  v. 
Jones  &  A.  Co.  232  111.  326,  83  N.  E.  851, 
and  prior  cases  reviewed." 

In  a  more  recent  Illinois  case  (Harman 
▼.  Washington  Fuel  Go.  228  111.  298,  81  N. 
E.  1017)  the  supreme  court  said:  "There 
has  been  a  difference  of  opinion  between 
different  courts  as  to  whether  the  duty  de- 
volves upon  the  seller  or  the  purchaser  to 
furnish  cars  where  there  is  a  contract  for 
delivery  f.  o.  b.  cars  and  the  contract  is 
silent  as  to  which  one  shall  furnish  the 
cars.  Some  courts  have  followed  the  rule, 
applicable  in  other  oases,  that  where  one 
makes  an  agreement  to  perform  an  act, 
whatever  is  necessary  to  the  performance 
of  the  act  is  a  part  of  his  agreement,  and 
it  is  implied  that  he  will  secure  the  means 
necessary  to  the  accomplishment  of  the  act. 
The  natural  meaning  of  the  words,  'free 
L.R.A.1917A. 


on  board/  is  that  the  goods  «jre  to  be  fur- 
nished by  the  seller  on  board  free  of  all 
charges  and  expenses  m^  to  and  including 
the  loading,  and  courts  adopting  the  rule 
just  stated  hold  that  the  seller  must  furnish 
the  cars.  Other  courts,,  apparently  following 
the  rule  established  when  goods  were  to  be 
delivered  free  on  board  a  ship,  have  held 
that  the  duty  to  furnish  caxs  rests  upon 
the  purchaser.  The  term  in  question  was 
frequently  inserted  in  contracts  for  sale 
and  delivery  of  goods  free  on  board  a  ves- 
sel, and  it  waa  held  that  the  seller  was  un- 
der no  obligation  to  act  until  the  pur- 
chaser should  name  the  ship  on  which  de- 
livery waa  to  be  made,  for  tha  reason  that, 
until  the  seller  knew  the  ship,  he  could  not 
put  the  gooda  on  board.  It  was  held  that 
the  seller  waa  entitled  to  know  on  what 
ship  ajkd  where  he  was  required  to  deliver 
the  goods,  and  that  rule  has  been  referred 
to,  although  it,  is  manifestly  wholly  un- 
fluited  to  shipments  by  rail  under  present 
conditions,  at  least  unless  the  sale  is  made 
to  a  railroad  company,  or  the  means  of 
transportation  contemplated  is  under  the 
control  of  the  purchaser.  The  question, 
which  is  the  correct  construction  of  such 
a  contract?  has  not  been  determined  by 
this  court,  and  is  not  now  determined." 

In  the  Federal  cases  Chicago  Lumber  Co. 
V.  Comstock,  18  C.  0.  A.  207,  34  U.  S.  App. 
414,  71  Fed.  477;  American  Trust  &  Sav. 
Bank  V.  Zeigler,  supra,  the  courts  adopted, 
in  this  regard,  the  construction  placed  upon 
the  contract  by  the  parties,  following  the 
Illinois  rule.  These  twx>  cases  originated 
in  Illinois,  and  the  Federal  courts  applied 
the  law  as  construed  by  the  supreme  court 
of  that  state. 

la  the  case  of  Evanston  Elevator  k  Coal 
Co.  V.  Castner,  133  Fed.  409,  decided  in  the 
circuit  court,  northern  district  of  Illinois, 
Judge  Kohlsaat  followed  the  Pennsylvania 
rule,  and  held  that  under  the  contract  for 
the  delivery  of  coal  f.  o.  b.  cars  at  the 
mines,  it  was  the  duty  of  the  buyer  to  fur- 
nish the  cars. 

Ift  Davis  V.  Alpha  Portland  Cement  Go. 
78  C.  C.  A.  388,  142  Fed.  74,  and  Baltimore 
A  L.  R.  Co.  V.  Steel  Rail  Supply  Co.  59 
C.  C.  A.  419,  123  Fed.  655,  the  same  rule 
was  announced;  but  these  cases  both  arose 
in  Penn8ylvania>  and  naturally  the  Federal 
eourts  followed  the  rule  established  by  the 
supreme  court  of  that  state. 

In  Graliam  v.  United  States,  110  C.  C. 
A.  465,  168  Fed.  651,  circuit  court  of  ap- 
peals, fourth  circuit,  the  text  of  35  Cyc 
197,  was  approved,  but  a  decision  of  this 
question  was  not  necessarily  involved  in 
the  case. 

We  have  referred  to  all  the  American 
cases  which  have  been  called  to  our  atten- 
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iion,  holding  that  the  duty  of  furnishing 
the  cars  or  means  of  transportation  rests 
upon  the  buyer,  under  a  contract  by  the 
seller  to  deliver  goods  to  the  buyer  f.  o.  b. 
cars.  From  the  foregoing  it  will  be  seen 
that  the  supreme  court  of  Pennsylvania  is 
the  only  state  court  so  holding,  and  that 
only  two  Federal  cases,  one  a  decision  by  a 
district  judge,  uninfluenced  by  state  deci- 
sions, so  decide. 

On  the  other  hand,  the  following  state 
courts  have  followed  the  rule,  of  general 
application,  that  where  a  person  hat  agreed 
to  perform  an  act,  whatever  it  necessary  to 
the  performance  of  the  act  is  a  part  of  the 
agreement,  and  it  is  implied  that  he  must 
furnish  the  means  of  accomplishing  the 
act,  and  that  t^ierefore,  when  a  vendor  has 
contracted  to  sell  goods  f.  o.  b.  ears,  he 
must  procure  the  cars;  Hurst  v.  Altamont 
Mfg.  Co.  73  Kan.  422,  6  L.R.A.(N.S.)  928, 
117  Am.  St.  Rep.  526,  85  Pae.  551,  9  Ann. 
Cas.  549;  Elliott  v.  Howison,  148  Ala.  588, 
40  So.  1018;  R.  J.  Menz  Lumber  Co.  v.  S. 
J.  McNeeley  ft  Co.  58  Wash.  223,  28  IaRAl. 
(N.S.)  1007,  108  Fac.  621;  Vogt  v.  Schien- 
beok,  122  Wis.  491,  67  L.R.A.  756,  106  Am. 
St.  Rep.  989,  100  N.  W.  820,  2  Ann.  Cas. 
814. 

As  the  question  has  never  been  heretofore 
decided  in  this  state,  this  court  is  unham- 
pered by  precedent,  and  is  free  to  adopt  the 
rule  which  appears  to  be  best  suited  to 
present  business  conditions  and  the  most 
ocmsonant  with  reason.  The  early  English 
cases,  in  establishing  the  rule  contended 
for  by  appellant,  necessarily  were  familiar 
with  the  course  of  business  and  the  man- 
ner and  method  of  transporting  goods. 
Such  courts  knew  that  most  of  the  shipping 
was  done  by  boats,  which  plied  at  irregular 
intervals  between  the  different  ports  of 
England  and  foreign  countries;  that  there 
were  no  established  and  luvarying  freight 
rates;  and  that  inland  transportation  was 
likewise  almost  exclusively  a  matter  of  pri- 
vate contract.  The  buyer,  in  cases  where 
the  goods  were  delivered  to  the  carrier  for 
transportation  f.  o.  b.  the  point  of  origin, 
was  required  to  pay  the  cost  of  cartage; 
hence  he  was  vitally  interested  in  selecting 
the  carrier.  No  such  reason  can  exist  for 
adherence  to  this  doctrine,  under  the  pres- 
ent transportation  methods  in  the  United 
States.  Here  the  freight  charges  are  fixed 
«nd  unvarying,  without  first  obtaining  the 
approval  of  the  United  States  Interstate 
Commerce  Commission  in  so  far  as  inter- 
ttate  rates  are  concerned,  and  the  state 
corporation  commission  in  so  far  as  intra- 
state rates  are  concerned.  This  considera- 
tion, which  undoubtedly  largely  influenced 
the  courts  in  the  early  cases,  no  longer  is 
an  element  to  be  taken  into  consideration. 
L.R.  A.19]  7A. 


In  view  of  the  kaown  methods  of  con- 
ducting business,  and  the  further  fact  that 
daily  transactions  take  place  between  buyer 
and  seller  for  the  purchase  and  sale  of 
goods. to  be  shipped  to  the  seller,  where  the 
purchase  is  made  f.  o.  b.  cars  at  the  point 
of  shipratfit,  which  may  be  many  thousands 
of  miles  removed  from  the  point  of  destina- 
tion, it  would  be  unreasonable  to  say  that 
the  teller  can  excuse  hit  default  in  the 
shipment  of  the  goods  according  to  the 
terms  of  his  oontract  because  the  buyer 
has  failed  to  specify  or  furnish  the  means 
of  transportation. 

In  the  case  of  Vogt  v.  Schienbeck,  tupra, 
the  supreme  court  of  Wisconsin  said: 
"The  proposition  seemt  contrary  to  univer- 
sal understanding,  which  ought  to  be 
deemed  a  matter  of  judicial  cognisance 
without  the  aid  of  evidence  or  adjudged 
cases.  We  apprehend  that  when  one  bays 
merchandise  of  another  to  be  shipped  to 
him  by  rail  from  a  distant  point,  the  de- 
livery to  be  made  to  him  f.  o.  b.  cars  at 
the  point  of  starting,  such  other,  as  a  mat- 
ter of  course,  is  expected  to  obtain  from 
the  railway  company  the  necessary  cars 
upon  which  to  load  the  subject  of  the  deal.'' 

This  we  believe  to  be  the  more  reason- 
able and  rational  rule;  hence  should  be  ap- 
plied in  this  case,  unless  some  peculiar  rea- 
son exists  by  virtue  of  the  contract  which 
makes  it  nonapplicable.  The  only  one 
which  might  be  suggested  is  that  the  con- 
tract fails  to  name  the  point  of  destina- 
tion; hence  appellant  was  unadvised  as  to 
the  cars  to  select.  Whether  appellees  ever 
advised  appellant  as  to  the  proposed  desti- 
nation of  the  lambs  and  ewee  doet  not  ap- 
pear from  the  findings  by  the  court,  or 
from  the  bill  of  exceptions,  which,  however, 
does  not  purport  to  contain  a  stenographic 
copy  of  the  evidence  adduced  upon  the 
trial.  It  it  poetibly  true  that  it  would  be 
incumbent  upon  the  buyer  to  indicate  to 
the  seller,  prior  to  his  engaging  the  cars, 
the  point  of  destination  of  the  goods  pur- 
chased, by  reason  of  some  rule  or  custom 
of  the  carrier,  but  as  this  point  was  not 
raised  in  the  trial  court  by  the  pleadings, 
findings  or  evidence,  in  so  far  as  we  are 
advised  by  the  transcript  of  record,  we  will 
not  consider  it. 

There  is  another  point,  not  suggested  by 
counsel,  but  equally  fatal  to  appellant's 
recovery.  Under  the  contract  '  appellant 
had  the  option  of  delivering  the  lambs 
at  any  time  between  the  5th  and  10th  days 
of  November,  and  the  ewes  any  time  be- 
tween the  1st  and  15th  days  of  the  same 
month.  Until  appellant  notified  appellees 
of  the  day  on  which  he  proposed  to 
deliver,  the  latter  could  not  possibly  know 
when  to  have  the  cars  ready  for  the  re^ 
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ception  of  the  etock,  if  we  should  assume 
that  it  was  the  duty  of  the  buyer  to  fur- 
nish the  cars.  Tliat  such  notice  was  given 
is  not  claimed  by  appellant. 

Where,  under  a  contract,  the  vendor  re- 
serves unto  himself  the  option  of  deliver- 
ing the  goods  sold  to  the  vendee  on  board 
a  vessel  or  the  cars  of  a  railroad  company, 
upon  any  one  of  five  days,  or  any  one  of 
fifteen  days,  assuming  that  it  is  the  duty 
of  the  vendee  to  furnish  the  vessel  or  cars, 
the  vendor  is  obligated  to  notify  the  vendee 
at  what  time  he  proposes  to  deliver  the 
goods.  Brooklyn  Oil  Ref.  v.  Brown,  38 
How.  Pr.  444;  Ketcham  v.  Hiller,  48  Barb. 
596;  Dwight  v.  Eckert,  117  Pa.  490,  12 
Atl.  32. 

For  the  reasons  stated,  the  judgment 
will  be  affirmed;  and  it  is  so  ordered. 

Hanna  and  Parker,  JJ.,  concur. 

A  motion  to  dismiss  motion  for  rehearing, 
having  been  filed,  Roberts,  Ch.  J.,  on  Sep- 
tember 4,  1916,  handed  down  the  following 
additional  opinion: 

On  the  2d  day  of  June,  1916,  appellant, 
by  his  attorney,  filed  a  motion  for  rehear- 
ing herein,  in  which  he  contends  that  tlie 
former  opinion  filed  by  the  court  is  not  in 
harmony  with  the  correct  interpretation  of 
the  authorities  cited  by  the  court  in  sup- 
port thereof;  and,  further,  that  it  was 
unfair  to  appellant  for  the  appellate  court 
to  affirm  the  judgment  of  the  lower  court 
upon  a  theory  which  the  ruling  of  the 
trial  court  precluded  from  consideration, 
and,  in  order  to  so  decide,  to  assume  that 
the  appellees  introduced  evidence  not  con- 
tained in  the  record,  which  would  have  sup- 
ported the  opinion  upon  such  theory;  and 
further,  that  the  appellant  not  having  de- 
livered  the  lambs  and  ewes  before  the  last 
day  of  the  time  within  which  he  had  the 
opportunity  of  so  delivering  was  equivalent 
to  notice  to  the  appellees  that  he  had  elect- 
ed to  deliver  on  the  last  day. 

Appellees  have  moved  to  dismiss  the  mo- 
tion for  a  rehearing  filed,  on  the  ground 
that  the  original  judgment  against  the  ap- 
pellant was  fully  discharged  and  paid  by 
appellant  before  the  filing  of  the  motion 
for  rehearing,  and  that  such  payment  was 
voluntarv.  The  motion  to  dismiss  is  ac- 
companied  by  a  certificate  of  the  clerk  of 
the  district  court  of  Bernalillo  county, 
showing  full  payment  of  the  judgment;  and 
it  is  further  shown  in  the  motion  that  ap- 
pellees have  executed  to  appellant  a  full 
release  and  discharge  from  such  judgment. 

Appellant  contends  that  the  motion  for 
rehearing  should  not  be  dismissed,  because 
under  the  majority  rule  even  a  voluntary 
L.R.A.1917A. 


compliance  with  the  judgment  or  decree 
of  the  court  by  payment  or  performanoe 
is  no  bar  to  an  appeal  or  ¥rrit  of  error 
for  its  reversal,  particularly  where  repay- 
ment or  restitution  may  be  enforced,  or  the 
effect  of  compliance  may  be  otherwise  un- 
done, in  case  of  reversal.  In  support  of 
this  contention  he  cites  3  C.  J.  p.  675;  Ix)tt 
V.  Davis,  262  111.  148,  104  N.  E.  199;  Da- 
kota County  V.  Glidden,  113  U.  S.  222,  28 
L.  ed.  981,  5  Sup.  Ct.  Rep.  428;  Erwin  v. 
Lowry,  7  How.  172,  12  L.  ed.  655;  O'Hara 
V.  MacConnell,  93  U.  S.  150,  23  L.  ed.  840; 
Patterson  v.  Keeney,  165  Cal.  465,  132  Pac. 
1043,  Ann.  Cas.  1914D,  232. 

It  must  be  conceded  that  the  weight  of 
authority  is  to  the  effect  that  a  judgment 
debtor  does  not  waive  the  right  to  appeal 
and  to  reverse  the  judgment  for  error  by 
paying  the  amount  thereof,  either  before  or 
after  taking  his  appeal,  no  matter  whether 
the  payment  is  made  before  or  after  execu- 
tion has  issued  and  been  served  upon  him 
This  is  BO  because  the  judgment  creditor 
has  the  right  and  power  to  issue  execution 
to  enforce  the  judgment  or  decree,  and  the 
judgment  debtor  by  paying  and  discharging 
the  judgment  presumably  does  not  do  so 
voluntarily,  but  is  coerced  into  paying  the 
same.  That  this  is  true  is  shown  by  an 
excerpt  from  2  Freeman  on  Judgments,  § 
480a,  quoted  in  appellant's  brief,  in  which 
it  is  said:  "The  better  view,  we  think,  is 
that,  though  execution  has  not  issued,  the 
payment  of  a  judgment  must  be  regarded 
as  compulsory,  and  therefore  as  not  re- 
leasing errors,  nor  depriving  the  payor  of 
his  right  to  appeal. '* 

In  each  of  the  cases  cited  by  appellant 
payment  was  made  on  the  judgment,  while 
the  judgment  debtor  had  the  right  to  cause 
execution  to  be  issued,  and  enforce  its  col- 
lection. These  cases  are  all  distinguishable 
from  the  present  case  because  here  appel- 
lant, when  he  took  his  appeal,  executed  a 
supersedeas  bond  under  the  provisions  of 
§  16,  chap.  77,  Laws  1915,  by  which  act  on 
his  part  the  efficacy  of  the  judgment  waa 
suspended;  hence  appellees  were  powerless 
to  cause  execution  to  be  issued  on  the  judg- 
ment and  enforce  the  collection  of  the 
amount  called  for  thereby. 

These  facts  are  somewhat  similar  to 
those  in  the  Colorado  case  of  Bull  ▼.  Doss 
Bros.  Electric  Constr.  Co.  61  Colo.  459, 
119  Pac.  156.  There  the  defendant  in 
error  recovered  judgment  against  the  plain- 
tiffs in  error,  and,  in  order  to  make  the 
same  a  lien  upon  the  real  property  of  the 
judgment  debtors,  caused  a  transcript  of 
the  docket  entry  of  such  judgment  to  be 
filed  with  the  recorder  of  the  city  and 
county  of  Denver,  as  provided  by  the  Colo- 


CULP  V.  SANDOVAL. 


1168 


rado  statute.  Thereafter  the  judgment  debt- 
ors, plaintiffs  in  error,  took  the  cause  to 
the  supreme  court  for  review,  applied  for 
and  secured  a  supersedeas,  staying  the 
execution  of  the  judgment.  Thereafter,  and 
prior  to  a  decision  of  the  case  in  the  su- 
preme court,  plaintiffs  in  error  paid  the 
judgment,  and  had  the  same  satisfied  of 
record.  The  court  held  that  such  payment 
was  voluntary,  and  that  the  writ  must  be 
dismissed. 

One  of  the  early  leading  cases  on  the 
effect  of  the  payment  of  the  judgment  be- 
fore execution  issued  upon  the  right  of  ap- 
peal ia  that  of  Richeson  y.  Ryan,  14  111. 
74,  56  Am.  Dec.  493.  There  Ryan  recov- 
ered a  judgment  against  Richeson.  The 
latter  paid  the  judgment  before  execution 
issued,  and  then  sued  out  a  writ  of  error 
to  reverse  it.  The  court  states  the  ques- 
tion, "Did  the  payment  operate  as  a  re- 
lease of  errors?"  and  then  proceeds:  "If 
the  judgment  had  beeii  collected  by  execu- 
tion, there  would  not  be  a  doubt  of  the 
right  of  Richeson  to  prosecute  the  writ  of 
error.  A  payment  made  under  such  cir- 
cumstances would  be  compulsory,  and 
would  not  preclude  him  from  afterwards  re- 
versing the  judgment,  if  erroneous,  and 
then  maintaining  an  action  to  recover  back 
the  amount  paid.  The  payment  in  question 
must  equally  be  considered  as  made  under 
l^al  compulsion." 

The  court  held  that  by  so  paying  he  did 
not  waive  his  right  to  appeal  or  prose- 
cute error.  We  believe,  from  an  examina- 
tion of  the  authorities,  that  the  correct  de- 
termination of  the  question  depends  upon 
whether  the  payment  of  the  judgment  is 
under  legal  compulsion;  that  is,  assuming 
that  payment  is  made  prior  to  the  issu- 
ance of  execution,  that  such  payment  is  re- 
garded as  having  been  compulsory  by  rear 
son  of  the  right  existing  in  the  judgment 
creditor  to  have   issued  execution   and  to 


have  enforced  payment  at  the  time  pay- 
ment is  made.  It  is  well  settled  that: 
"If  a  person  voluntarily  acquiesces  in,  or 
recognizes  the  validity  of,  a  judgment, 
order,  or  decree,  or  otherwise  takes  a  posi- 
tion which  is  inconsistent  with  the  right 
to  appeal  therefrom,  he  thereby  impliedly 
waives  his  right  to  have  such  judgment, 
order,  or  decree  reviewed  by  an  appellate 
court.*'    3  C.  J.  p.  665,  §  536. 

The  reason  for  the  majority  rule  which 
recognizes  the  right  of  appeal,  even  though 
the  judgment  be  paid  without  execution,  is 
that,  the  judgment  debtor  having  the  pow- 
er to  coerce  payment,  the  payment  by  the 
judgment  creditor  without  execution  is  not 
a  voluntary  acquiescence  in,  or  recognition 
of,  the  judgment. 

Here  the  appellees  were  powerless  to  is- 
sue execution,  or  in  any  other  manner  to 
compel  payment  of  the  judgment,  notwith- 
standing which  the  appellant  voluntarily 
paid  the  full  amount  of  the  judgment.  Un- 
der these  circumstances  we  believe  that  the 
payment  amounted  to  a  voluntary  acquies- 
cence in  and  recognition  of  the  validity  of 
the  judgment  which  precludes  him  from 
seeking  further  relief  therefrom  in  this 
court;  hence  we  must  hold  that,  where  a 
party  appeals  from  »  judgment  adverse  to 
him  in  the  district  court  and  executes  a 
supersedeas  bond  which  stays  and  suspends 
all  proceedings  under  such  judgment,  and 
preserves  the  status  quo  pending  the  deter- 
mination of  the  appeal  and  prior  to  a  final 
determination  of  the  appeal,  such  party  vol- 
untarily pays  and  satisfies  such  judgment; 
such  payment  amounts  to  a  voluntary  ac- 
quiescence in  and  recognition  of  the  valid- 
ity of  such  judgment,  and  estops  appellant 
from  further  prosecuting  his-appeal.  Hence 
the  motion  for  rehearing  must  be  dis- 
missed; and  it  is  so  ordered. 

Hanna  and  Parker,  JJ.,  concur. 


Annotatioii— Which  party  is  to  furnish  cars  under  a  contract  to  ship 

goods  f.  o.  b. 


The  earlier  cases  discussing  this  ques- 
tion may  be  found  in  note  to  Hurst  v. 
Altamont  Mfg.  Co.  6  L.R.A.(N.S.)  928. 

The  earlier  note  shows  a  difference  of 
opinion  between  different  courts  as  to 
whether  the  diity  devolves  upon  the 
seller  or  the  purchaser  to  furnish  cars 
where  there  is  a  contract  for  delivery 
f.  o.  b.  cars  and  the  contract  is  silent 
as  to  which  one  shall  furnish  the  ears. 
Some  courts  have  followed  the  rule  that 
where  one  makes  an  agreement  to  per- 
form an  act  whatever  is  necessary  to 
L.R.A.1917A. 


the  performance  of  the  act  is  a  part  of 
his  agreement,  and  it  is  implied  that  he 
will  secure  the  means  necessary  to  the 
accomplishment  of  the  act.  The  natural 
meaning  of  the  words,  "free  on  board," 
is  that  the  goods  are  to  be  furnished  by 
the  seller  on  board  free  of  all  charges 
and  expenses  up  to  and  including  the 
loading,  and  courts  adopting  the  rule 
just  stated  hold  that  the  seller  must 
furnish  the  cars.  This  is  the  view  taken 
in  Gulp  v.  Sandoval,  ante,  1157. 

This  rule  is  also  applied  in  R.  J.  Menz 
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Lumber  Co.  v.  E.  J.  McNeeley  &  Co. 
(1910)  58  Wash.  233,  28  L.R.A.(N.S.) 
1007,  108  Pac.  621,  holding  that  the  ac- 
ceptance of  an  order  for  lumber  and 
shingles  f.  o.  b.  required  the  seller  to 
procure  and  load  the  cars. 

Other  courts,  apparently  following  the 
rule  established  when  goods  were  to  be 
delivered  free  on  board  a  ship,  have  held 
that  the  duty  to  furnish  cars  rests  upon 
the  purchaser.  The  term  in  question  was 
frequently  inserted  in  contracts  for  sale 
and  delivery  of  goods  free  on  board  a 
vessel,  and  it  was  held  that  the  seller 
was  under  no  obligation  to  act  until  the 
purchaser  should  name  the  ship  on  which 
delivery  was  to  be  made,  for  the  reason 
that  until  the  seller  knew  the  ship  he 
could  not  put  the  goods  on  board.  This 
rule,  however,  is  manifestly  wholly  un- 
suited  to  shipment  by  rail  under  present 
conditions,  at  least  unless  the  sale  is 
made  to  a  railroad  company,  or  the 
means  of  transportation  contemplated  is 
under  the  control  of  the  purchaser. 
See  CuLP  V.  Sakdoval  and  cases  in  the 
earlier  note. 

It  is  held  in  Wiggin  v.  Marsh  Lumber 
Co.  (1915)  —  W.  V».  — ,  87  S.  E.  194, 
that  in  a  contract  for  the  sale  and  de- 
livery of  lumber  f .  o.  b.  cars,  at  a  ship^ 
ping  station  on  a  railroad  where  each 
party  has  a  separate  depot,  the  contrary 
not  otherwise  appearing,  it  is  the  duty 
of  the  vendee  to  provide  the  cars  for 
shipment. 

All  authorities,  however,  concede  that 
the  prima  facie  import  of  the  phrase, 
so  far  as  the  duty  to  furnish  means  of 
transportation  is  concerned,  may  yield 
to  a  contrary  intent  manifested  by  the 
other  terms  of  the  contract,  or  the  sur- 
rounding circumstances,  or  a  practical 
construction  of  the  contract  by  the  acts 
of  the  parties. 

Thus,  in  American  Trust  &  Sav.  Bank 
V.  Zeigler  Coal  Co.  (1908)  91  C.  C.  A. 
72,  165  Fed.  34,  a  contract  for  the  sale 
of  coal  to  be  delivered  "f.  o.  b.  cars" 
at  the  mine  was  construed  as  imposing 
upon  the  seller  the  duty  of  providing 
cars.  The  contract  involved  was  entered 
into  and  made  performable  in  Illinois, 
and,  in  accordance  with  the  view  taken 
by  the  supreme  court  of  that  state,  the 
construction  placed  upon  the  contract 
by  the  parties  themselves  was  adopted 
as  the  test,  acts  and  correspondence 
clearly  indicating  that  it  was  contem^ 
plated  that  the  seller  was  to  furnish  the 
cars. 

So  in  Harman  v.  Washington  Fuel  Co. 

(1907)  228  DL  298,  81  N.  E.  1017,  the 
L.R.A.1917A. 


parties  themselves  construed  the  contract 
for  the  sale  of  coal  f.  o.  b.  cars  at  the 
mine  as  requiring  the  shipper  to  furnish 
the  cars.  Each  of  them,  observed  the 
court,  provided  that  the  agreement  of 
the  shipper  to  furnish  the  coal  was  to 
be  subject  to  strikes,  car  supply,  rail- 
road blockades,  and  other  contingencies 
beyond  its  control,  which  clearly  implied 
that  the  shipper  was  to  furnish  the  c^rs. 
By  the  contract  itself  and  the  construc- 
tion put  upon  it  by  the  parties,  the  cars 
were  to  be  furnished  by  the  shipper, 
unless  there  should  be  a  failure  of  the 
car  supply. 

The  obligation  to  furnish  the  neces- 
sary cars,  however,  rests  upon  the  con- 
tractor rather  than  the  government, 
under  a  contract  by  which  the  former 
agrees  to  transport  from  the  quarr>',  cut, 
box,  and  deliver  complete  all  the  granite 
required  for  a  public  work,  to  be  fur- 
nished by  the  government  f.  o.  b.  cars 
at  the  quarry,  even  if  certain  recitals 
in  the  preliminary  descriptions  and  con- 
ditions can  be  construed  to  mean  that, 
as  between  the  quarryman  and  the  gov- 
ernment, the  latter  is  bound  to  furnish 
the  cars,  where  other  recitals  indicate 
that  bidders  were  invited  to  step  into 
the  government's  shoes  and  assume  a 
like  obligation  to  it.  Graham  v.  United 
States  (1913)  231  U.  S.  474,  58  L.  ed. 
319,  34  Sup.  Ct.  Rep.  148,  affirming 
(1911)  110  C.  C.  A.  465,  188  Fett  661. 
It  was  stated  in  188  Fed  651,  that  the 
lower  court  took  a  middle  ground,  and 
told  the  jury:  ''In  a  contract  of  that 
kind,  I  think  there  was  an  obligation  on 
both  parties  to  furnish  cars,  that  reason- 
able efforts  should  be  made  to  accommo- 
date each  other."  And  it  was  further 
observed  that  the  court's  construction 
of  the  law  was  very  fair  and  liberal  to 
defendant,  for  the  general  rule  is  pretty 
well  established  that,  where  the  goods 
are  bought  f.  o.  b.  cars,  the  obligation 
is  upon  the  buyer  to  furnish  the  cars 
neoeasary  in  transportation.  A  sound 
reason  for  this  rule,  says  the  court,  is 
apparent.  The  transportation  company 
becomes  by  law  agent  or  bailee  of  the 
buyer;  in  consequence  the  buyer,  under 
all  ordinary  conditions  and  in  the  ab- 
sence of  contract  provisions  to  the  con- 
trary, should  be  permitted  to  select  the 
agent  of  his  choice.  It  is  true  that  this 
general  rule  may  be  shown  to  have  been 
modified  or  reversed  by  the  agreement 
or  contract  of  the  parties,  but  there  is 
nothing  in  the  case  here  to  cause  sueh 
a  belief.  J.  D.  C. 
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J.  A.  COPELAND,  Plff.  in  Err., 

V. 

J.  M.  BURKE,  et  ftl. 
(—  Okla.  — ,  158  Pac.  1162.) 

Bills  and  notes  —  qualified  indorsement. 

1.  A  qualified  indorsement  on  a  negotiable 
instrument  may  be  made  by  adding  to  the 
indorser's   signature   the   words,    ^'Without 
recourse/'  or  words  of  similar  import. 
For  other  cases,  see  Bills  and  Notes,  III.  h, 

S,  in  Dig,  1-52  N.  S, 

Same  —  transfer. 

2.  The  words:  "I  transfer  mv  right, 
title,  and  interest  in  same:  J.  M.  Burk" 
— written  upon  the  back  of  a  negotiable  in- 
strument, by  the  payee,  is  not  a  qualified 
indorsement,  and  such  payee  is  liable  there- 
on as  an  ordinary  indorser. 

For  other  c<ues,  see  Bills  and  Notss,  III,  5, 
S,  in  Dig,  1-52  N.  B, 

(June  27,  1916.) 

ERROR  to  the  District  Court  for  Okla- 
homa County  to  review  a  judgment  in 
defendants'  faror  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a 
promissory  note.     Reversed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  Walter,  Hilpirt,  St  CalUhan 
and  W.  J.  Weaver,  for  plaintiff  in  error: 

The  words,  "I  transfer  my  right,  title, 
and  interest  in  same,  J.  M.  Burk,"  written 
upon  the  back  of  the  note  in  question,  do 
not  constitute  such  an  assignment  in  law 
as  would  relieve  him  from  any  further  lia- 
bility upon  the  paper. 

Mangold  A,  G.  Bank  ▼.  Utterbaok,  —  Okla. 
— ,  L.R.A.  — ,  — ,  154  Pac.  6S3;  Sears  v. 
Lants,  47  Iowa,  658;  Citisens'  Kat.  Bank  t. 
Walton,  96  Va.  435,  31  S.  E.  890;  National 
Exch.  Bank  v.  Lubrano,  29  R.  I.  64,  68  Atl. 
944;  Howe  v.  Gohlman,  44  Tex.  Civ.  App. 
315,  98  S.  W.  1077;  Kiatoer  v.  Peters,  223 
lU.  607,  7  L.RJ^.(N.S.)  398,  114  Am.  St. 
Rep.  362,  79  N.  £.  311;  Mayes  Mercantile 
Co.  V.  Handley,  6  Ind.  Terr.  367,  98  S.  W. 
125;  Leahy  y.  Haworth,  4  L.R.A.(N.S.) 
657,  73  C.  C.  A.  84,  141  Fed.  850;  Lovell 
V.  Evertson,  11  Johns.  52;  Everett  y.  Tid- 
ball,  34  Neb.  803,  52  N.  W.  816;  Maine 
Trust  &  Bkg.  Co.  v.  Butler,  45  Minn.  506, 
12  L.R.A.  370,  48  N.  W.  333;  Markey  v. 
Corey,  108  Mich.  184,  36  L.R.A.  117,  62 
Am.  St.  Rep.  098,  60  N.  W.  493;  Adams  v. 
Bletlien,  66  Me.  19,  22  Am.  Rep.  547;  Bis- 

Headnotes  by  Edwabds,  C. 


Note.  — « For  words  of  assignment  as  qual- 
ifying indorsement,  see  annotation  following 
this   case,   posi,   1167. 
L.R.A.1917A. 


I  bing  y,  Graham,  14  Pa.  14,  53  Am.  Dec. 
510;  Merrill  v.  Hurley,  6  S.  D.  593,  55  Am. 
St.  Rep.  859,  62  N.  W.  958;  Davidson  v. 
Powell,  114  N.  C.  575,  19  S.  E.  601;  Farns- 
worth  y.  Burdick,  94  Kan.  749,  147  Pac. 
863. 

Messrs.  Bennett  A  Pope,  for  defendants 
in  error: 

Defendant's  indorsement  on  the  note  is 
in  the  language  of  a  quitclaim,  and  his  lia- 
bility thereon  is  limited  to  that  of  an 
assignment  wherein  he  covenants  that  the 
note  is  genuine,  that  it  is  a  valid  and  legal 
instrument,  that  the  maker  was  competent, 
that  he  is  the  lawful  holder  and  has  a 
valid  title  and  right  to  transfer  the  note, 
and  has  no  knowledge  of  any  facts  which 
would  render  the  note  worthless. 

Spencer  v.  Halpem,  62  Ark.  595,  36  L.R  J^. 
120,  37  S.  W.  711;  Tiedeman,  Com.  Paper, 
§  265;  Hailey  y.  Falconer,  32  Ala.  536; 
Webb  V.  Plummer,  2  Barn.  &  Aid.  746,  106 
Eng.  Reprint,  537,  21  Revised  Rep.  479; 
Brown  v.  Byrne,  3  El.  &  Bl.  703,  118  Eng. 
Reprint,  1304,  2  C.  L.  R.  1599,  23  L.  J.  Q. 
B.  N.  S.  313,  18  Jur.  700,  2  Week.  Rep. 
471;  Humfrey  v.  Dale,  El.  Bl.  &  El.  1004, 
120  Eng.  Reprint,  783,  27  L.  J.  Q.  B.  N.  S. 
390,  5  Jur.  N.  S.  191,  6  Week.  Rep.  854; 
Evans  y.  Freeman,  142  N.  C.  61,  54  S.  £. 
847. 

Bdwards,  C,  filed  the  following  opinion : 

The  parties  will  be  referred  to  as  plaintiff 
and  defendant,  according  to  their  positions 
in  the  lower  court.  The  plaintiff  sued  the 
defendant  and  one  E.  S.  Messengill  in  the 
district  court  upon  a  negotiable  promissory 
note  executed  by  said  Messengill  to  the  de- 
fendant, J.  M.  Burke,  payee,  and  by  the 
said  defendant  transferred  to  the  plaintiff 
by  memorandum  upon  the  back  of  the  note 
in  these  words,  "I  transfer  my  right,  title, 
and  interest  in  same.  J.  M.  Burk."  The 
petition  is  in  the  ordinary  form,  alleging 
the  making  of  the  note,  its  transfer  for  a 
valuable  consideration  before  maturity,  with 
a  copy  of  the  note  and  indorsement  thereon 
attached.  The  defendant  Burke  demurred, 
assigning  the  reason  that  the  petition  did 
not  constitute  a  cause  of  action  against 
him.  The  demurrer  was  sustained.  The 
plaintiff  elected  to  stand  upon  his  petition. 
Judgment  was  thereupon  rendered  for  de- 
fendant for  costs,  and  the  plaintiff  ap« 
peals. 

The  only  assignment  of  error  is  that 
the  court  erred  in  sustaining  the  demurrer 
of  defendant  to  the  petition  of  plaintiff. 

The  case  must  be  determined  by  the 
meaning  and  effect  to  be  given  the  words 
preceding  the  signature  of  the  defendant  up- 
on the  back  of  the  note  in  controversy.    Do 
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the  words  used  constitute  the  defendant  an 
indorser  in  due  course,  and  as  such  liable 
for  the  payment  of  the  note,  or  is  he  a  mere 
assignor?  Sections  4088  and  4113,  Revised 
Laws  1910,  with  reference  to  qualified  in- 
dorsement, read  as  follows: 

'"Qualified  indorsement  constitutes  the  in< 
dorser  a  mere  assignor  of  the  title  to  the 
instrument.  It  may  be  made  by  adding  to 
the  indorser's  signature  the  words  'With* 
out  recourse,'  or  any  words  of  similar  im« 
port.  Such  an  indorsement  does  not  impair 
the  negotiable  character  of  the  instrument.'' 
"A  person  placing  his  signature  upon  an 
instrument  otherwise  than  as  maker,  drawer 
or  acceptor  is  deemed  to  be  an  indorser,  un- 
less he  clearly  indicates  by  appropriate 
words  his  intention  to  be  bound  in  some 
other  capacity." 

It  will  be  seen  that  a  special  indorsement 
does  not  destroy  the  negotiability  of  a  note, 
and  the  question  of  negotiability  does  not 
enter  into  the  case.    There  are  two  widely 
divergent  lines  of  authority  in  cases  of  this 
kind,  one  line  holding  that  a  memorandum 
of  similar  import  to  that  here  used  exempts 
the  indorser  from  personal  liability  or  con- 
stitutes him  a  mere  assignor.     One  of  the 
leading  cases  sustaining  this  line  of  holding 
is  Hailey  v.  Falconer,  32  Ala.  536,  in  which 
it   is   held   that   an    indorsement   in   these 
words:  "For  value  received  this  28th  day  of 
February,   1850,   I   transfer  unto   John   P. 
Hailey  all  my  right  and  title  in  the  within 
note,  to  be  enjoyed  in  the  same  manner  as 
may  have   been   by  me" — exempts   the  in- 
dorser from  personal  liability  on  the  note. 
Another  authority,  strongly  sustaining  this 
line,  is  Spenceu  v.  Halpern,  62  Ark.  595,  36 
L.R.A.  120,  37  8.  W.  711,  the  indorsement 
in   that   case   being   in   these  words:    "For 
value   received,   I   hereby   transfer   my   in- 
terest in  the  within  note  to  Isaac  Halpern. 
Geo.  Spencer" — the  court,  in  the  course  of 
the  opinion,   saying:    "Had   the  payee   in- 
tended to  be  bound  as  indorser,  why  use  so 
may  words?     Had  the  transferee  expected 
more  than  *the  interest'  of  the  transferrer, 
why  did   he  accept  the   instrument  trans- 
ferring only  his  'interest?'    We  must  accept 
and  interpret  the  completed  contract  as  the 
parties  made  it.    They  have  seen  proper  to 
express  it  at  length,  and  have  used  unam- 
biguous terms.     Construing  the  terms,  'my 
interest,'  most  strongly  against  the  trans- 
ferrer, we  do  not  feel  authorized  to  say  they 
mean  anything  more  than  simply  'my  inter- 
est.' " 

The  court  in  this  case  adopts  the  maxim, 
"Expressio  unius  est  exclusio  alterius,"  and 
rejects  the  maxim,  "Expressio  eorum  quse 
tacite  Insunt  nihil  operatur."  This  line  is 
further  sustained  by  Tiedeman  on  Commer- 
L.R.A.1927A. 


cial  Paper,  §  266:  "The  declaration  that  the 
payee  assigns  or  transfers  all  his  right, 
title,  and  interest  in  the  paper  would  seem 
to  limit  in  a  most  effective  way  the  rights 
acquired  by  the  transferee  to  those  which 
the  transferrer  had  therein,  and  thus  pre- 
vent the  writing  from  operating  as  an  in- 
dorsement." 

The  other  line  of  authority  is  to  the  effect 
that  an  indorser,  in  order  to  limit  his  per- 
sonal liability,  must  do  so  by  words  clearly 
expressing  such  intent.     Some  of  the  deci- 
sions sustaining  this  line  are  as  follows: 
The    early    English    case    of    Richards    v. 
Frankum,  9  Car.  A,  P.  221,   cited  by  Mr. 
Tiedeman,  in  which  t^e  indorsement  wais  in 
these  words:    "I   hereby  assign   thir  draft 
and  all  benefit  of  the  money  secured  there- 
by to  John  Grainger  of  Bessilsleigh,  in  the 
county   of   Berks,   laborer;   and  order   the 
within   named   Thomas   Fox   Hitcheock   to 
pay  him  the  amount  and  all   interest  in 
respect  thereof"  which  was  held  to  be  mere- 
ly   an    ordinary    indorsement.      Daniel    on 
Negotiable  Instruments,  §  688c,  reads :  "The 
question  arising  in  such  cases  is  a  nice  one, 
and  depends  upon  rules  of  legal  interpreta- 
tion.   The  mere  signature  of  the  payee,  in- 
dorsed on  the  paper,  imports  an  executed 
contract  of  assignment,   with   its  implica- 
tions, and  also  an  executory  contract  of  con- 
ditional liability,  with  its  implications.    Hie 
assignment  would   be   as  complete  by  the 
mere  signature  as  with  the  words  of  aasign- 
ment  written  over  it.    The  conditional  lia- 
bility which  is  executory  is  implied  by  the 
executed   contract   of   assignment  and   the 
signature  under  it,  which  carries  the  legal 
title;  and  the  question  is,  Does  the  writing 
over   a   signature    an   express   assignment, 
which  the  law  imports  from  the  signature 
per  se,  exclude  and  negative  the  idea  of  con- 
ditional liability,  which  the  law  also  im- 
ports if  such  assignment  were  not  expressed 
in  full?    We  think  not.    .     .     .    When  the 
thing  done  creates  the  implication  of  an- 
other to  be  done,  we  cannot  think  that  the 
mere  expression  of  the  former  in  full  can 
be  regarded  as  excluding  its  consequence, 
when  that  consequence  would  follow  if  the 
expression  were  omitted." 

The  most  often  cited  authority  is  the  case 
of  Sears  v.  Lantz,  47  Iowa,  658,  in  which 
the  indorsement  was  in  these  words:  "De- 
cember 18th,  1876,  I  hereby  assign  all  my 
right  and  title  to  Louis  Meckley.  John 
Bowman" — which  the  court  held  to  be 
e<jfuivalent  to  an  indorsement  of  the  note, 
and  bound  the  assignor  as  an  indorser,  the 
court  following  the  earlier  case  of  Sans  v. 
Wood,  1  Iowa,  263,  in  which  the  same  hold- 
ing was  made  upon  an  indorsement  in  these 
words:   "I  assign  the  within  note  to  Miss 
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Sarah  Coffin."  The  same  holding  is  made  in 
the  case  of  Adams  v.  Blethen,  60  Me.  19, 
1S2  Am.  Rep.  547,  upon  a  similar  indorse- 
ment.  In  the  case  of  Citizens'  Nat.  Bank  v. 
Walton,  96  Va.  435,  31  8.  £.  890,  the  court 
holds:  "Writing  on  back  of  negotiable  note, 
fligned  by  one  of  its  two  payees,  'For  value 
received,  I  hereby  assign  and  transfer  to  F. 
all  right,  title,  and  interest  thai  I  may  hare 
in  the  within  note,'  renders  him  liable  to  an 
innocent  holder  as  an  indorser,  and  not  as 
sin  assignor,  and  without  regard  to  the  equi- 
ties between  him  and  the  other  payee, 
though  F.  be  such  payee." 

In  the  ease  of  Markey  v.  Corey,  108  Mich. 
184,  36  L.R.A.  117,  62  Am.  St.  Rep.  698,  66 
N.  W.  493,  it  is  held:  "The  negotiability 
of  a  promissory  note  is  not  destroyed  be- 
cause of  an  indorsement  thereon  that  it  is 
given  in  accordance  with  a  certain  contract, 
although  the  note  is  one  of  a  series  which, 
by  the  terms  of  such  contract,  were  to  be- 
come payable,  at  the  option  of  the  payee, 
on  failure  to  pay  any  of  them." 

The  court  in  this  case  follows  the  Iowa 
cases  above  referred  to,  and  says:  "The 
usual  mode  of  transfer  of  a  promissory  note 
is  by  simply  writing  the  indorser's  name 
upon  the  back,  or  by  writing  also  over  it, 
the  direction  to  pay  the  indorsee  named,  or 
order,  or  to  him  or  bearer.  An  indorse- 
ment, however,  may  be  made  in  more  en- 
larged terms  and  the  indorser  be  held  liable 
as  such." 

The  supreme  court  of  Minnesota,  in  the 
ease  of  Maine  Trust  k  Bkg.  Co.  v.  Butler, 
45  Minn.  506,  12  L.R.A.  370,  48  N.  W.  333, 
in  a  well-reasoned  case,  follows  the  doctrine 
laid  down  in  Daniel  on  Negotiable  Instru- 
ments, and  cites  with  approval  the  Iowa 
and  Maine  cases  above  referred  to,  and 
adopts  the  latter  maxim  referred  to  by  the 
Arkansas  court  in  the  case  of  Spencer  v. 
Halpern,  supra.  In  the  case  considered  by 
the  Minnesota  court  the  indorsement  was 


in  these  words:  "For  value  received  I  here- 
by  assign  and  transfer  the  within  note,  to- 
gether with  all  interest  in  and  all  rights 
under  the  mortgage  securing  the  same,  to 
L.  D.  Cooke" — and  the  court  held  that  this 
was  not  a  qualified  indorsement,  and  that 
the  payee  was  liable  as  an  ordinary  in- 
dorser. 

This  question  not  having  heretofore  been 
presented  to  this  eourt,  we  feel  constrained 
to  adopt  the  construction  placed  upon  the 
indorsements  of  this  character  by  the  last- 
cited  line  of  authorities,  as  supported  by 
the  better  reasoning  and  more  in  consonance 
with  the  commercial  needs  of  the  day.  In 
these  modern  times  commercial  paper  has 
come  to  play  a  very  large  part  in  the  busi- 
ness life  of  the  country.  Commerce  is  car- 
ried on  by  means  of  business  credit.  Com- 
mercial paper  in  great  volume  continuously 
passes  current  by  indorsement.  The  effect 
of  and  the  liability  incurred  by  an  indorse- 
ment is  a  matter  of  common  knowledge. 
The  phrase,  "without  recourse,"  as  employed 
in  such  business  transactions,  is  in  every- 
day use,  and  we  can  hardly  conceive  of  a 
person  engaged  in  business  affairs  of  im- 
portance, as  was  the  defendant  in  this  case, 
who  is  not  familiar  with  its  use  and  mean- 
ing. If  the  defendant  did  not  intend  to  be 
bound  by  his  indorsement  on  the  note  in 
question,  he  should  have  used  some  words 
which  would  clearly  indicate  that  he  was 
not  an  ordinary  indorser.  The  very  terms 
of  our  statute  {Bey.  Laws  1910,  §  4088), 
supra,  specify  that  the  indorsement  may  be 
qualified  by  the  use  of  the  words,  "without 
recourse,"  or  words  of  similar  import.  In 
our  judgment  the  defendant  has  not  so 
qualified  his  indorsement  and  is  liable. 

It  follows  that  the  judgment  must  be  re-, 
versed. 

Per  Curiam; 

Adopted  in  whole. 
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ment. 


The  earlier  cases  on  this  subject  are 
collected  in  the  note  to  Markey  v.  Corey, 
36  L.R.A.  117,  and  this  note  is  supple- 
mental to  that  part  of  the  former  note 
•which  is  within  the  present  scope. 

For  effect  of  transfer  of  title  to  note 
by  indorsement  in  form  of  guaranty,  see 
the  notes  to  Dunham  v.  Peterson,  36 
L.R.A.  232;  McNary  v.  Farmers'  Nat. 
Bank,  41  L.R.A.(N.S.)  1009;  and  Ireland 
V.  Floyd,  L.R.A.  1915C,  661. 

Assignments  by  separate  instruments 

are  not  considered;  see,  for  example,  Of- 
L.R.A.1917A. 


fenstein  v.  Weygandt    (1913)    89 
739,  132  Pac.  991. 

It  will  be  seen  that  the  conflict  of 
opinion  shown  in  the  earlier  note  con- 
tinues. Not  enough  cases  of  this  nature 
have  arisen  under  the  Negotiable  Instru- 
ments Law  to  have  tested  it  fully  in  this 
respect. 

Cases   n«t  under  the   Negotiable   In-' 
stranaents  Iaw. 

The  numerical  weight  of  authority  of 
cases  not  under  the  Negotiable  Instru- 
ments Law  continues  to  be  that  words  of. 
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assignment  do  not  lisiit  the  effect  of  an 
indorsement;  but  some  of  the  eases  are 
affected  by  special  statutes. 

In  Jacobs  v.  Gibson  (1898)  77  Mo. 
App.  244,  it  was  held  that  the  defendant 
was  liable  as  an  indorser  when  he  in- 
dorsed the  note,  "Jan.  4th,  1895,  for  value 
received,  I  assign  the  within  note  to  Mrs. 
L.  C.  Jacobs.  John  Gibson." 

So  one  was  held  liable  as  an  indorser 
where  he  indorsed  the  note  to  his  co- 
payee  as  follows:  "For  value  received, 
I  hereby  assign  and  transfer  unto  W.  M. 
Fielding  all  right,  title,  and  interest  that 
I  may  have  in  the  within  note.  Witness 
my  hand,  this  29th  day  of  December, 
1890,"  signing  his  name.  Citizens'  Nat. 
Bank  v.  Walton  (1898)  96  Va.  436,  31  S. 
E.  890. 

The  payee  indorsing  a  note,  following 
its  name  with  the  words,  "Transferred 
to  W.  H.  Handley,"  was  held  liable  as  an 
indorser  under  the  local  statute,  which 
provided  that  "all  indorsers  or  assignors 
of  any  instrument  in  writing  assignable 
by  law,  for  the  payment  of  money  alone, 
on  receiving  due  notice  of  the  nonpay- 
ment or  protest  of  any  such  indorsed  or 
assigned  instrument  in  writing,  shall  be 
equally  liable  with  the  original  maker, 
obligor,  or  payee  of  such  instrument,  and 
may  be  sued  for  the  same  at  the  same 
time  with  the  maker,  obligor,  or  payee 
thereof,  or  majj^  be  sued  separately." 
Mayes  Mercantile  Co.  v.  Handley  (1906) 
6  Ind.  Terr.  357,  98  S.  W.  125,  rehearing 
denied  in  (1907)  7  Ind.  Terr.  13,  103  S. 
W.  599. 

An  indorsement  of  the  name  of  the 
payee  on  the  back  of  a  promissory  note, 
under  the  words  "assign  and  transfer," 
vests  title  in  the  assignee  free  from  the 
equities  existing  between  the  parties  to 
the  instrument.  Leahy  v.  Haworth 
(1905)  4  L.R.A.(N.S.)  657,  73  C.  C.  A. 
84,  141  Fed.  850,  where  the  court  said: 
"In  our  opinion  it  is;  in  all  essential  re- 
spects, the  equivalent  of  a  blank  indorse- 
ment, and  relieves  an  innocent  holder 
from  equities  existing  between  the 
makers  and  payee.  This,  we  think,  would 
be  true  under  a  proper  application  of 
the  principles  of  the  law  merchant;  but 
we  are  especially  satisfied  of  it  in  view 
of  the  provisions  of  the  statute  of  Ne- 
braska. By  that  statute  a  note,  whether 
payable  to  a  person  or  his  assigns,  or 
to  a  person  or  his  order,  is  equally  nego- 
tiable." In  this  case  there  was  also  a 
separate  indoxeement  of  guaranty.     ^ 

In  Walker  v.  Sims  (1899)  64  Pac.  81, 

briefly  reported  in  9  Kan.  App.  890,  the 

petition  alleged  that  the  defendant,  as 

the  payee  of  the  note,  of  which  he  was 

also  one  of  the  makers,  after  indorsing 
L.R.A,1917A. 


.  it,  "For  value  received,  I  sign  the  with- 
in," delivered  the  same,  for  a  valuable 
consideration,  to  the  plaintiff.  It  was 
held  that  the  allegation  was  good  as 
against  a  general  demurrer,  and  that  the 
effect  of  the  indorsement  was  to  change 
an  irregular  and  imperfect  instrument 
into  a  note  payable  to  the  bearer;  the 
court  saying  that  the  words  quoted  must 
have  been  intended  as  words  of  transfer 
equivalent  to  an  indorsement;  thai,  at 
any  rate,  they  did  not  destroy  the  effect 
of  the  indorsement  of  the  payee's  name. 

Where  upon  the  back  of  a  negotiable 
interest-bearing  bond,  made  payable  to 
a  corporation,  its  managing  president 
wrote  the  following,  and  signed  the  same 
in  his  official  capacity:  "For  value  re- 
ceived, I  hereby  assign  the  within  bond, 
together  with  all  our  interest  in  and  all 
our  right  under  the  mortgage  securing 
the  same,  to  Mary  E.  Merrill,  without 
recourse," — this  was  held,  to  constitute 
a  contract  of  indorsement,  and  not  to  be 
a  mere  assignment  of  the  instrument. 
Merrill  V.  Hurley  (1895)  6  S.  D.  592,  55 
Am.  St.  Rep.  859,  62  N.  W.  958. 

Where  a  note  was  indorsed :  "For  value 
received  the  within  note  together  with 
collaterals  securing  the  payment  of  same 
is  transferred  to  S.  C.  Gohlman,  Sr. 
(Signed)  "  J.  E.  Lester,"  it  was  held  that, 
imder  the  Texas  statute,  the  form  of  the 
indorsement  whereby  the  transfer  was 
accomplished  would  not  affect  an  inno- 
cent holder  for  value.  Rowe  v.  Gbhlman 
(1906)  44  Tex.  Civ.  App.  315,  98  S.  W. 
1077.  The  statute  provided :  "Any  per- 
son to  whom  any  of  the  said  negotiable 
instruments  may  have  been  assigned  may 
maintain  any  action  in  his  own  name 
which  the  orig^inal  obligee  or  payee  might 
have  brought;  but  he  shall  not  only  al- 
low all  just  discounts  against  himself, 
but,  if  he  obtained  the  same  after  it  be- 
came due,  he  shall  also  allow  all  just 
discounts  against  the  assignor  before 
notice  of  the  assigntnent  was  given  to 
the  defendant;  but  should  he  obtain  such 
instrument  before  its  maturity,  by  giv- 
ing for  it  a  valuable  consideration,  and 
without  notice  of  any  discount  or  defense 
against  it,  then  he  shall  be  compelled  to 
allow  only  the  just  discounts  against 
himself." 

Where  one  copayee  indorsed  the  note 
to  the  other,  "For  value  received  I  here- 
by sell,  transfer  and  assign  to  F.  L. 
Behrens  my  one-half  interest  in  the 
within  note,  together  with  the  vendor's 
lien  on  the  property  securing  same,"  and 
there  were  subsequent  indorsements  all 
in  the  following  form  except  names,  "For 
value  received  I  hereby  sell,  transfer  and 
assign  to  B.  D.  Seaton  this  note,  togetiiier 
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with  the  vendor's  lien  on  the  property   earlier  note^  ai  thfive  the  teanaf  er  was  of 


aeeuring  the  same," — the  assignors  were 
held  liable  as  indorsers.  Behrens  v.  Kirk- 
gard  (1912)  —  Tex.  Civ.  App.  — ,  1^ 
S.  W.  698.  The  court  said:  "The  rule 
that  every  indorsement  consists  prima 
facie  of  two  distinct  contracts:  (1)  the 
present  transfer  and  negotiation  of  the 
note,  and  (2)  the  assumption  of  a  future 
contingent  liability  on  the  part  of  the 
indorser,  does  not  prevail  in  this  state, 
wh^re  there  is  no  specific  language  re- 
stricting the  indorsement.  The  indorse- 
ments herein  do  not,  in  our  opinion, 
contain  any  restrictive  language  which 
limits  the  liability  of  the  indorsers  to  a 
mere  warranty  of  the  title  to  notes,  and 
exonerate  them  from  personal  liability 
for  the  payment  thereof." 

In  other  eases  words  of  assignment 
have  been  held  to  qualify  the  indorse- 
ment. 

Thus,  in  Ellsworth  v.  Varney  (1899) 
83  HL  App.  94,  the  court  said,  in  holding 
that  the  defendant  was  not  liable  on 
notes  assigned  by  him  to  the  plaintiff: 
''In  the  indorsement  before  us  the  words, 
*For  value  received,  I  hereby  convey  my 
right,  title  and  interest  in  within  notes 
to  B.  F.  Ellsworth,'  express  no  further 
intention  than  to  pass  to  Ellsworth  the 
title  and  interest  which  Yamey  had  in 
the  notes.  Having  expressed  but  one  of 
the  two  legal  implications  flowing  from 
a  general  indorsement,  or  an  indorsement 
in  blank,  we  are  constrained  to  hold  that 
the  indorser  intended  to  exclude  the 
other  implication."  The  notes  were  made 
by  C.  to  her  order,  and  she  indorsed 
them  in  blank,  and  there  appeared  on 
the  back  of  each  before  the  quoted  in- 
dorsement, the  following :  "Chicago  Dec. 
1,  189—.  Transferred  from  Frank  E. 
Trude  to  F.  G.  Vamey,"  the  defendant. 

A  copayee  of  a  note  was  held  not  lia- 
ble as  an  indorser  where  he  assigned  his 
interest  to  his  copayee  by  an  indorsement 
dated  the  date  of  the  note,  and  reading: 
''On  the  above  date,  I  sine  over  my  in- 
terest on  the  within  note  to"  the  copayee, 
and  signed  his  name.  Bond  v.  Holloway 
(1897)  18  Ind.  App.  251,  47  N.  £.  838. 

(It  may  be  noted  that  in  Coddington 
Sav.  Bank  v.  Anderson  (1902)  64  Neb. 
205,  89  N.  W.  787,  it  was  held  that  the 
negotiability  of  a  note  was  not  destroyed 
by  the  following  signed  indorsement: 
^For  value  received  I  hereby  assign  and 
transfer  the  within  bond  and  coupons 
thereto  annexed,  together  with  all  my 
interest  in  and  rights  under  the  mort- 
gage securing  the  same,  to  Coddington 
Savings  Bank,  without  reeourse."  The 
court   distinguished  Aniba  v.   Teomans 

(1878)  39  Mich.  171,  referred  to  in  the 
L.R.A.1917A.  74 


"right,  title  and  interest.") 

Under  Hesotialile  Instraaients  Law. 

It  was  held  in  Thorp  v.  Mindeman 
(1904)  123  Wis.  149,  68  L.R.A.  146,  107 
Am.  St.  Rep.  1003,  101  N.  W.  417,  that 
a  transfer  of  a  promissory  note  under 
an  indorsement  stating  a  sale,  transfer, 
and  assignment  of  the  note  and  interest 
coupons  "without  recourae"  does  not  de- 
stroy the  commercial  character  of  the 
indorsement,  so  as  to  make  it  subject  to 
equities  under  the  Negotiable  Instru- 
ments Law. 

See  also  Copeland  v.  Burkb,  ante, 
1165. 

Under  the  Negotiable  Instruments 
Law,  a  writing  by  the  payee  in  these 
words,  "I  Here  By  assine  this  note  over 
to  E.  .H.  F'arnsworth  this  the  Nov.  1st, 
1910,"  signed  by  the  payee,  on  the  baek 
of  a  negotiable  promissory  note,  com- 
plete and  regular  on  its  face,  accom- 
panied by  delivery  to  the  person  named 
in  the  writing,  is  an  indorsement  of  the 
note.  Famsworth  v.  Burdick  (1915)  94 
Km.  749,  147  Paa  863.  But  the  court 
does  not  refer  to  Nelson  v.  Southworth 
(1914)  93  Kan.  532,  144  Pac.  835,  hold- 
ing that,  the  rights  of  a  transferee  were 
no  greater  than  those  of  the  payee  who 
had  delivered  the  note  upon  the  follow- 
ing assignment:  "For  value  received  I 
hereby  assign  and  transfer  the  within 
note  and  coupons  together  with  all  my 
interest  in  and  all  my  rights  under  the 
mortgage  deed  securing  the  same  to 
.    .    ,    without  recourse." 

Nor  does  the  court  in  the  Famsworth 
Case  refer  to  the  cases  of  Hatch  v.  Bar- 
rett (1885)  34  Kan.  223,  8  Pac.  129,  and 
Briggs  V.  Latham  (1887)  36  Kan.  210, 
13  Pac.  129,  which  the  court  in  the  Nel- 
son Case  cited  in  support  of  its  decision. 

It  was  held  in  Evans  v.  Freeman 
(1906)  142  N.  0.  61,  54  S.  E.  847,  that 
an  indorsement,  "For  value  received,  I 
herewith  transfer  and  assign  all  my 
right,  title  and  interest  in  and  to  the 
within  note  to,"  etc.,  with  date  and  sig- 
nature, is  a  qualified  indorsement  under 
the  Negotiable  Instruments  Law,  not  im- 
pairing the  negotiabiUty  of  the  note. 

In  Gale  v.  Mayhew  (1910)  161  Mich. 
96,  29  L.R.A.(N.S.)  648,  125  N.  W.  781, 
it  was  held  that  the  provision  of  the 
Negotiable  Instruments  Law  that  a  qual- 
ified indorsement,  which  is  defined  as 
an  indorsement  without  recourse,  or 
words  of  similar  import,  does  not  impair 
the  negotiable  character  of  the  instru- 
ment, does  not  apply  to  an  indorsement 
by  which  one  assigns  his  interest  in  the 
note,  where  another  statute  prevents  the 
assignee  of  a  negotiable  note  from  suing 
in  his  own  name.  B.  B.  B. 
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CITY  OF  CHICAGO,  Plff.  in  Err., 

V. 

DRAKE  HOTEL  COMPANY. 

(274  111.  408,  113  N.  E.   718.) 

Municipal  corporation  —  power  to  pro- 
hibit dancing  in  restaurants. 
Power  cannot  be  conferred  upon   a  mu- 
nicipal corporation   to  prohibit  permitting 
patrons   of    a   public    restaurant   to   dance 
without   extra   charge    while   the    place   is 
open  for  the  purchase  of  refreshments. 
For  other  cases,  see  Municipal  Corporations, 
11.  c,  4,  d,  in  Dig,  1-52  N,  8. 

(Dunn  and  Cartwright,  J  J.,  dissent.) 

(June  22,  1916.) 

1?RR0R  to  the  Municipal  Court  of  Chi- 
li cago  to  review  a  judgment  dismissing 
a  complaint  iiled  to  recover  a  penalty  for 
violation  of  an  ordinance  prohibiting  danc- 
ing in  restaurants.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Samuel  A.  Ettelson,  Leon 
Homstein,  and  Harry  li.  Brln,  for 
plaintiff  in  error: 

Public  dancing  is  a  form  of  public  amuse* 
ment  which  may  be  regulated  under  the  po- 
lice powers  of  the  municipality. 

Freund,  Pol.  Power,  §  250;  Pearson  v. 
Seattle,  14  Wash.  438,  44  Pac.  884;  Com. 
v.  Quinn,  364  Mass.  11,  40  N.  E.  1043; 
State  V.  Rosenfield,  111  Minn.  301,  29 
L.R.A.(N.S.)  331,  137  Am.  St.  Rep.  557, 
126  N.  W.  1068;  38  Cyc.  254;  Metropolis 
Theatre  Co.  v.  Chicago,  246  111.  20,  92  N. 
E.  597;  Nahser  v.  Chicago,  271  111.  288, 
L.R.A.1916D,  95,  111  N.  E.  119;  Schwuchow 
V.  Chicago,  68  111.  444;  Launder  v.  Chi- 
cago, 111  111.  291,  53  Am.  Rep.  625;  Good- 
rich V.  Busse,  247  111.  366,  139  Am.  St. 
Rep.  335,  93  N.  E.  292,  20  Ann.  Cas.  589; 
Chicago  Packing  &  Provision  Co.  v.  Chicago, 
88  111.  221,  30  Am.  Rep.  545;  St.  Louis  v. 
Western  U.  Teleg.  Co.  149  U.  S.  465-469,  37 
L.  cd.  810-813,  13  Sup.  Ct.  Rep.  990;  St. 
Anthony  v.  Brandon,  10  Idaho,  205,  77  Pac. 
322;  State  v.  Cochran,  55  Or.  157,  104  Pac. 
419,  105  Pac.  884. 

The  city  council's  determination  in  re- 
spect to  the  exercise  of  its  power  over  the 
subject  matter  will  not  be  overruled  by  the 
courts. 

Otis  v.  Parker,  187  U.  S.  606,  47  L.  ed. 
323,  23  Sup.  Ct.  Rep.  168;  People  v.  Smith, 
108  Mich.  527,  32  L.R.A.  853,  62  Am.  St. 
Rep.  715,  66  N.  W.  382;  Freund,  Pol.  Pow- 

Note.  ^  For  power  of  municipality  to 
repnilate  dancing  in  public  places,  see  anno- 
tation following  this  case,  post,  1174. 
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er,  §  144 ;  Neuendorff  v.  Duryea,  62  How. 
Pr.  267;  Canada  Atlantic  Transit  Co.  v. 
Chicago,  126  C.  C.  A.  587,  210  Fed.  7;  Chi- 
cago V.  Shaynin,  258  111.  69, 45  L.RA..(N.8.) 
23,  101  N.  E.  224;  Chicago  Dock  &  Canal 
Co.  V.  Fraley,  223  U.  S.  680,  67  L.  ed.  1022, 
33  Sup.  Ct.  Rep.  715. 

The  ordinance  in  question  is  reasonable. 

Dill.  Mun.  Corp.  6th  ed.  §  691;  Peoplie 
ex  rel.  Busching  v.  Ericsson,  263  111.  368, 
L.R.A.1916D,  607,  106  N.  E.  316,  Ann.  Cas. 
19160^  183;  Chicago  v.  Shaynin,  258  111. 
69,  46  L.R.A.(N.S.)  23,  101  N.  E.  224; 
Stafford  v.  Chippewa  Valley  Electric  R.  Co. 
110  Wis.  331,  86  N.  W.  1036;  Myers  v. 
Chicago,  196  111.  691,  63  N.  £.  1037;  Peo- 
ple ex  rel.  Morrison  v.  Cregier,  138  111.  401, 
28  N.  £.  812. 

There  is  no  discrimination  in  prohibiting 
public  dancing  in  a  public  place  of  refresh- 
ment. 

Dill.  Mun.  Corp.  6th  ed.  §  693;  State  v. 
Calloway,  11  Idaho,  719,  4  L.RJ^.(N.S.) 
109,  114  Am.  St.  Rep.  286,  84  Pac.  27; 
McClelland  v.  Denver,  36  Colo.  486,  85  Pac. 
126,  10  Ann.  Cas.  1014;  St.  Anthony  v. 
Brandon,  10  Idaho,  205,  77  Pac.  322. 

Messrs.  Mayer,  Meyer,  Austrian,  & 
Piatt  for  defendant  in  error. 

Cooke,  J.,  delivered  the  opinion  of  the 
court: 

The  city  of  Chicago  instituted  suit  in  the 
municipal  court  of  Chicago  against  the 
Drake  Hotel  Company,  a  corporation,  to 
recover  a  penalty  for  the  violation  by  the 
defendant  of  the  following  provisions  of 
an  ordinance  of  the  city:  "No  person,  firm 
or  corporation,  either  as  owner,  lessee,  man- 
ager, officer  or  agent  of  a  restaurant  or 
public  place  of  refreshment  conducted  in 
any  other  place  than  a  licensed  dance  hall, 
shall  conduct  a  dance  of  the  patrons  there- 
in or  suffer  or  permit  the  patrons  of  same 
to  indulge  in  dancing  while  the  said  place 
or  the  room  in  which  the  said  dancing  is 
indulged  in  is  open  to  the  general  public 
as  a  place  where  the  public  may  purchase 
refreshments." 

The  penalty  provided  by  the  ordinance 
for  a  violation  of  the  above  provision  is  a 
fine  of  not  less  than  $5  nor  more  than  ^100 
for  each  offense.  A  hearing  was  had  before 
the  court  upon  the  defendant's  motion  to 
strike  the  plaintiff's  statement  of  claim, 
which  set  up  the  cause  of  action,  from  the 
files;  to  quash  the  complaint  and  to  dismiss 
the  suit.  Upon  the  hearing  of  this  motion 
it  was  stipulated  that  the  motion  be  treat- 
ed as  a  motion  by  the  defendant,  at  the 
close  of  all  the  evidence,  to  direct  a  ver- 
dict in  its  favor,  and  the  following  stipu- 
lation, signed  by  the  parties,  was  presented 
for  consideration  by  the  court  in  passing 
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upon  the  motion:  "It  is  hereby  stipulated 
and  agreed  by  and  between  the  parties  here- 
to; by  their  respective  attorneys,  that  the 
defendant  herein  is  the  manager  of  a  res- 
taurant, and  permits  its  patrcms  to  indulge 
in  dancing  while  the  said  restaurant  is 
open  to  the  general  public;  that  said  de- 
iendant  charges  no  admission  fee  of  any 
kind  to  its  said  restaurant  and  none  for  the 
privilege  of  dancing  in  its  said  restaurant; 
that  the  dancing  permitted  in  said  restau- 
rant by  said  defendant  has  been  and  is 
orderly,  dignified,  quiet,  respectable,  decent, 
and  peaceful,  and  in  no  sense  injurious  to 
the  public  morals,  welfare,  or  health,  and 
in  no  sense  is  a  public  nuisance/' 

In  addition  to  the  stipulation  the  city 
offered  in  evidence  an  ordinance  of  the  city 
dividing,  for  the  purpose  of  licensing,  "all 
theatricals,  shows  and  amusements  offered, 
operated,  presented  or  exhibited  for  gain  or 
for  admission  to  which  the  public  is  re- 
quired to  pay  a  fee,"  into  21  classes,  and 
providing,  under  a  penalty,  that  "no  person 
or  corporation  either  as  owner,  lessee,  man- 
ager, officer  or  agent,  shall  give,  conduct, 
produce,  present  or  offer  for  gain  or  profit 
any  of  the  foregoing  entertainments  with- 
out a  license  issued  for  that  purpose."  The 
sixth  class  includes  "dances  .  .  .  carried 
on  or  engaged  in  any  hall,  structure  or 
building."  The  city  also  offered  evidence 
showing  that  the  defendant  was  the  owner 
and  manager  of  the  Blackstone  Hotel,  in 
the  city  of  Chicago,  and  of  the  restaurant 
therein,  and  on  January  13,  1915,  suffered 
and  permitted  the  patrons  of  said  restau- 
rant to  indulge  in  dancing  while  the  restau- 
rant was  open  to  the  general  public  as  a 
place  where  refreshments  might  be  pur- 
chased, which  restaurant  was  not  a  licensed 
dance  hall.  In  addition  to  the  matters 
shown  by  the  stipulation,  the  defendant 
proved,  and  the  court  found,  that  dancing, 
as  conducted  in  restaurants  and  public 
places  of  refreshment  in  the  city  of  Chicago, 
'''has  always  been  and  is  orderly,  dignified, 
quiet,  respectable,  decent,  and  peaceful,  and 
in  no  sense  was  or  is  a  public  nuisance, 
but  was  and  is  a  reasonable  and  harmless 
method  of  amusement  for  the  public  in  said 
city." 

The  court  quashed  the  complaint  •  and 
ordered  the  statement  of  claim  stricken 
from  the  files.  The  city  refusing  to  file  an 
amended  complaint  or  statement  of  claim, 
the  suit  was  dismissed,  and  the  defendant 
was  discharged.  The  city  has  brought  the 
record  here  for  review  by  writ  of  error; 
the  trial  judge  having  certified  that  the 
validity  of  a  municipal  ordinance  is  in- 
Yolved,  and  that,  in  his  opinion,  the  public 
L.R.A.1917A. 


interest  requires  that  the  cause  be  taken 
directly  to  this  court. 

The  only  controversy  here  is  whether  the 
city  possessed  the  power  to  pass  the  ordi- 
nance which  defendant  in  err(»'  is  charged 
with  having  violated.  The  city  contends 
that  the  ordinance  is  proper  municipal  leg- 
islation under  and  by  virtue  of  clause  41 
of  §  1,  art.  6,  of  the  Cities  and  Villages 
Act,  which  confers  upon  the  city  council  in 
cities  the  power  "to  license,  tax,  regulate, 
guppreas  and  prohibit  hawkers,  peddlers, 
pawnbrokers,  keepers  of  ordinaries,  theat- 
ricals and  other  exhibitions,  shows  and 
amusements,  and  to  revoke  such  license  at 
pleasure."  One  of  the  contentions  made  by 
the  defendant  in  error  is  that  this  pro- 
vision of  the  statute  does  not  confer  power 
upon  the  city  council  to  license  dance  halls, 
but*  we  do  not  consider  it  necessary  to  pass 
upon  that  question.  The  city  in  its  argu- 
ment assumes  that  the  effeet  of  the  ordi- 
nance which  defendant  in  error  is  charged 
with  having  violated  is  to  require  defend- 
ant in  error  to  obtain  a  license  from  the 
city,  authorizing  it  to  conduct  its  restau- 
rant as  a  dance  hall  before  permitting  the 
patrons  of  the  restaurant  to  indulge  in 
dancing  while  the  restaurant  is  open  to  the 
general  public  as  a  place  where  refresh- 
ments may  be  purchased.  That  such  Is  not 
the  effect  of  the  ordinance,  when  considered 
alone,  is  apparent  from  a  mere  reading  of 
the  same.  By  its  express  terms  it  is  an 
absolute  prohibition  against  permitting  the 
patrons  of  a  restaurant  to  indulge  in  danc- 
ing while  the  same  is  open  to  the  general 
public  as  a  place  where  the  public  may  pur- 
chase refreshments,  imless  the  restaurant 
is  conducted  in  a  licensed  dance  hall.  In 
an  apparent  attempt  to  show  that  this  ordi- 
nance should  not  be  considered  alone  in  de- 
termining its  purpose  and  effect,  the  city 
offered  in  evidence  another  ordinance  pro- 
viding for  the  licensing  of  certain  amuse- 
ments, including  dances  carried  on  or  en- 
gaged in  in  any  hall,  structure,  or  building. 
That  ordinance,  however,  relates  only  to 
amusements  "offered,  operated,  presented  or 
exhibited  for  gain  or  for  admission  to  which 
the  public  is  required  to  pay  a  fee,"  and  does 
not  apply  to  amusements  where  the  public 
is  not  required  to  pay  any  fee  or  compensa- 
tion in  order  to  participate  in  the  same. 
The  necessary  conclusion  to  be  deduced 
from  this  record  is  that,  under  the  ordinan- 
ces of  the  city  of  Chicago,  if  valid,  the  own- 
er of  a  restaurant  or  public  place  of  refresh- 
ment cannot  permit  his  patrons  to  indulge 
in  dancing  while  the  restaurant  or  place 
of  refreshment  is  open  to  the  public  for  re^ 
freshments,  unless  he  charges  them  a  fee 
for  the  privilege  of  dancing.    That  the  city 
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haa  no  power  to  compel  the  owner  of  &  res- 
taurant to  charge  a  fee  or  compensation 
for  any  privilege  that  he  may  see  fit  to  ex- 
tend to  his  patrons  is  too  clear  to  permit 
of  argument.  The  matter  here  presented 
for  determination,  therefore,  resolves  itself 
into  the  question  whether  the  city  council 
of  the  city  of  Chicago  has  the  power  to  pro- 
hibit dancing  in  restaurants  by  the  patrons 
thereof  where  no  fee  is  charged  for  the 
privilege.  The  question  whether  the  city 
council  has  the  power  to  regulate  dancing 
in  such  restaurants  is  not  presented. 

For  the  purpose  of  this  decision  it  may 
be  conceded  that  the  legislature  has,  by 
clause  41  of  §  J,  art.  5,  of  the  Cities  and 
Villages  Act,  attempted  to  confer  upon  the 
city  council  the  power  to  prohibit  amuse- 
ments, and  that  dancing  is  one  of  such 
amusements.  The  legislature,  however, 
could  confer  upon  the  city  council  no  great- 
er power  than  the  legislature  itself  pos- 
sessed; and  we  have  recently  held  that  "the 
l^islature  had  not  the  power  to  pass  an 
act  prohibiting  all  amusements,  but  only 
such  as  came  within  the  legitimate  ejcercise 
of  the  police  power."  Nahser  v.  Chicago, 
271  lU.  288,  L.RA.1916D,  95,  111  N.  E. 
119. 

In  Chicago  v.  Netcher,  183  111.  104,  48 
L.R.A.  261,  75  Am.  St.  Rep.  93,  55  N.  E. 
707,  we'  said :  "In  order  to  sustain  legisla- 
tive interference  with  the  business  of  the 
citizen  by  virtue  of  the  police  power  it  is 
necessary  that  the  act  should  have  some 
reasonable  relation  to  the  subjects  included 
in  such  power.  If  it  is  claimed  that  the 
statute  or  ordinance  is  referable  to  the  po- 
lice power,  t)ie  court  must  be  able  to  see 
that  it  tends,  in  some  degree,  toward  the 
prevention  of  offenses  or  the  preservation 
of  the  public  health,  morals,  safety,  or 
welfare.  It  must  be  apparent  that  some 
such  end  is  the  one  actually  intended,  and 
that  there  is  some  connection  between  the 
provisions  of  the  law  and  such  purpose. 
If  it  is  manifest  that  the  statute  or  ordi- 
nance has  no  such  object,  but,  under  the 
guise  of  a  police  regulation,  is  an  invasion 
of  the  property  rights  of  the  individual,  it 
is  the  duty  of  the  court  to  declare  it  void." 

To  the  same  effect  is  People  v.  Weiner, 
271  111.  74,  L.R.A.1916C,  776,  110  N.  E.  870. 

There  is  nothing  necessarily  harmful  in 
permitting  the  patrons  of  a  restaurant  to 
dance  while  the  restaurant  is  open  to  the 
general  publie  as  a  place  where  the  public 
may  purchase  refreshments.  On  the  con- 
trary, the  evidence  here  shows,  and  the  mu- ! 
nicipal  court  found,  that  dancing  as  con- 
ducted in  restaurants  and  public  places  of 
refreshment  in  the  city  of  Chicago,  includ- 
ing the  restaurant  conducted  by  defendant 
L.R.A.1917A. 


in  error,  always  has  been  and  is  ''orderly, 
dignified,  quiet,  respectable,  decent,  and 
peaceful,"  and  in  no  sense  was  or  is  a  pub- 
lic nuisance,  and  was  and  is  a  reasonable 
and  harmless  method  of  amusement  for  the 
public  in  said  city.  Because  the  privilege 
may  be  abused  is  no  reason  why  it  shall  be 
denied.  Des  Plaines  v.  Poyer,  123  111.  348, 
5  Am.  St.  Rep.  524,  14  N.  E.  677. 

The  ordinance  in  question  is  clearly  an 
invasion  of  the  property  rights  of  individ- 
uals, and  is  therefore  unreasonable  and 
void. 

The  judgment  of  the  Municipal  Court  is 
affirmed. 

Dunn  and  Oartwrlgbt,  JJ.,  dissenting: 
We  assume  without  discussion,  as  the 
opinion  of  the  court  assumes,  that  public 
dancing  is  an  amusement,  the  right  to  li- 
cense, tax,  regulate,  suppress,  and  prc^ibit 
which  the  legislature  has  attempted  to  con- 
fer on  the  city  council.  In  the  judgment 
of  the  city  council  the  tendency  of  unregu- 
lated public  dancing  in  restaurants  and 
public  places  of  refreshment  is  vicious  and 
inimical  to  the  public  morals;  therefore 
the  council  enacted  that  public  dancing 
should  not  be  permitted  in  restaurants  and 
public  places  of  refreshment  conducted  else- 
where than  in  a  licensed  dance  hall.  Is  the 
tendency  of  unregulated  public  dancing 
toward  the  corruption  of  morals?  Does 
the  prohibition  of  public  dancing  in  un- 
licensed places  tend  to  prevent  the  injury 
to  public  morals?  The  city  council's  affirm- 
ative answer  to  these  questions  is  the  basis 
of  the  ordinance  in  controversy.  Perhaps 
there  may  be  men  who  would  arrive  at  a 
different  conclusion,  but  it  cannot  be  said 
that  this  decision  by  the  legislative  author- 
ity, of  a  question  clearly  within  its  police 
power,  is  so  manifestly  unreasonable  that 
the  judicial  authority  should  set  it  aside. 
It  may  be  reasonably  assumed  that  no  one 
doubts  that  the  regulation  of  public  danc- 
ing is  within  the  l^itimate  exercise  of  the 
police  power.  It  seems  equally  clear  that 
the  ordinance  in  question  is  adapted  to  se- 
cure proper  supervision  of  public  dancing 
by  prohibiting  it  unless  licensed.  The  ordi- 
nance must  therefore  be  held  valid  unless 
it  unreasonably  interferes  with  private 
rights. 

It  is  true  that  there  is  nothing  necessar- 
ily harmful  in  permitting  the  patrons  of  a 
restaurant  to  dance  while  the  restaurant  is 
open  to  the  general  public.  It  is  equally 
true  that  such  dancing  is  not  necessarily 
a  harmless  method  of  amusement.  It  may 
be  conducted  in  such  a  way  as  to  be  offen- 
sive to  public  morals.  Thougli  dancing  as 
conducted    in    restaurants    and    places   of 


CHICAGO  V.  DRAKE  HOTEL  CO. 


1178 


amusement  in  Chicago  fortunately  lias  al- 
ways been  "orderly,  dignified,  quiet,  respect- 
able, decent,  and  peaeeful,"  as  testified  by 
the  witness  and  certified  in  the  statement 
of  facts,  it  is  not  necessarily  so.  It  merely 
happens  that  the  vicious  element  has  not 
yet  obtained  a  foothold  in  the  restaurants 
and  places  of  amusement  of  that  city.  It 
is  said,  on  the  authority  of  Des  Plaines  v. 
Poyer,  123  111.  348,  6  Am.  St.  Rep.  624,  14 
N.  E.  677,  because  the  privilege  may  be 
abused  is  no  reason  why  it  shall  be  denied. 
It  is,  however,  a  very  good  reason  why  it 
ahouM  be  regulated,  and  even  denied,  ex- 
cept upon  conditions  which  will  prevent  the 
abuse,  and  there  is  nothing  in  Des  Plaines 
V.  Poyer  to  the  contrary.  The  ordinance 
there  simply  prohibited  open-air  dances. 

It  may  be  conceded  that  the  city  has  no 
power  to  compel  the  owner  of  a  restaurant 
to  charge  a  fee  for  the  privilege  of  dancing 
extended  to  its  patrons.  This  ordinance 
attempts  no  such  compulsion.  It  prohibits 
the  extension  of  the  privilege  of  public 
dancing,  whether  free  or  for  pay,  in  restau- 
rants not  conducted  in  licensed  dance  halls. 
An  ordinance  of  the  city  provides  for  the 
licensing  of  dances  in  any  hall,  structure,  or 
building.  Although  this  ordinance  relates 
only  to  amusements  "offered,  operated,  pre- 
sented, or  exhibited  for  gain,  or  for  admis- 
sion to  which  the  public  is  required  to  pay 
a  fee,"  there  is  nothing  to  prevent  the  de- 
fendant in  error  from  obtaining  a  license 
for  a  dance  hall.  Whether  it  charges  all 
persons,  or  some  persons  only,  much  or 
little  or  nothing,  for  dancing  in  such  hall, 
or  charges  some  persons  more,  and  others 
less,  is  a  matter  with  which  the  city  does 
not  concern  itself.  Dancing  in  such  licensed 
hall  is  regulated,  and  that  is  the  object  of 
the  ordinance  in  question.  It  seeks  to  regu- 
late public  dancing  in  restaurants  and  pub- 
lic places  of  refreshment,  by  requiring  the 
observance  in  such  places  of  the  regulations 
prevailing  in  the  case  of  licensed  dance 
halls. 

An  act  not  in  itself  harmful,  immoral,  or 
illegal  may  be  declared  illegal  by  a  legisla- 
tive enactment.  In  the  exercise  of  the  po- 
lice power,  an  act  hurtful  to  the  comfort, 
safety,  or  welfare  of  society  may  be  pro- 
hibited by  law,  even  though  the  prohibition 
invades  the  right  of  liberty  or  property 
of  an  individual.  A  statute  or  ordinance 
having  this  effect  must  have  a  reasonable 
relation,  and  be  appropriate,  to  the  preven- 
tion of  something  injurious,  or  the  promo* 
tion  of  something  beneficial,  to  the  public 
welfare.  Such  an  enactment  does  not  vio- 
late the  constitutional  provision  which  pro- 
tects against  deprivation  of  property  with- 
out due  proeess  of  law,  though  it  prohibits 
and  makes  criminal  an  act  not  in  itself 
L.R.A.1917A. 


I  immoral.  Particular  acts  may  not  them- 
selves be  immoral,  but  the  tendency  of  what 
is  often  done  in  the  performance  of  those 
I  acts  may  be  towards  what  is  immoral.  If 
the  lawmaking  power,  considering  the  cir- 
cumstances which  frequently  attend  the  do* 
ing  of  such  aets,  thinks  that  certain  ad- 
mitted evils  cannot  be  prevented  unless 
these  acts  are  prohibited,  the  courts  can- 
not interfere,  unless,  looking  through  mere 
forms  and  at  the  substance  of  the  matter, 
they  can  say  that  the  enactment  made  to 
protect  the  public  morals  has  no  right  or 
substantial  ralatioa  to  that  object,  but  ia  a 
clear,  unmistakable  infringement  of  rights 
secured  by  the  fundamental  law.  Booth  v. 
Illinois,  184  U.  8.  425,  46  L.  ed.  623,  22 
Sup.  Ct.  Rep.  426,  id.  186  111.  43,  50  L.R.A. 
762,  78  Am.  St.  Rep.  229,  57  N.  E.  798. 

The  individual  must  often  surrender  nat- 
ural rights  for  the  general  good.    The  con- 
stitutional   right   to   bear   arms    does  not 
justify  the  carrying  of  a  concealed  weapon 
in  violation  of  a  statute,  however  justifi- 
able such  an  act  might  otherwise  be.     The 
right  of  a  woman  to  earn  a  living  and  of 
another  to  employ  her  does  not  justify  her 
employment,  contrary  to  the  provisions  of 
a  municipal  ordinance  to  serve  customers 
in  a  plaoe  where  intoxicating  liquors  are 
sold,  however  orderly  the  place  and  virtuous 
the  woman.    Bergman  v.  Cleveland,  39  Ohio 
St.  651.     Nor  does  such  right  justify  her 
employment  beyond  the  number  of  hours 
limited  by  statute  for  certain  occupations, 
however  able  and  desirous  to  work  die  may 
be.     People  v.   I^erding,   254   111.   579,   40 
L.R.A.(N.S.)  893,  98  N.  E.  982.    Cotton  in 
the  seed  is  property,  bnt  a  statute  prohibit- 
ing its  sale  and  forbidding  its  transporta^ 
tion   after   sunset  and  before   sunrise   has 
been  held  valid.    Davis  v.  State,  08  Ala.  58, 
44  Am.  Rep.  128.     The  possession  of  cer- 
tain game  later  than  five  days  after  the 
expiration    of    the    open    season    for    such 
game,  though  killed  in  another  state,  where 
such  killing  was  lawful,  and  shipped  to  a 
purchaser   in  this  state,  may  lawfully  be 
prohibited.     Magner  v.  People,  97  111.  320. 
So  the  prohibition   of  the  sale  of  certain 
kinds   of  fish,  though   caught  without  the 
state,  where  such  taking  was  lawful,  was 
held  within  the  legislative  power  as  a  means 
of  enforcing  the  prohibition  of  the  taking 
of  such  fish  within  the  state  otherwise  than 
by  hook  and  line.    People  v.  Booth  Fisher- 
ies Co.  253  111.  423,  97  N.  E.  837.    In  Ket- 
tering V.  Jacksonville,  50  111.  39,  in  a  prose- 
cution  for   the   violation   of   an   ordinance 
prohibiting  the  sale  of  liquor  and  beer,  it 
was   insisted  that  the  beer  sold   must  be 
shown  to  be  intoxicating;  but  the  court  held 
otherwise,   saying:    "The  city  did   not   see 
proper  to  confine  the  prohibition  to  beer  of 
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an  intoxicating  quality,  and  we  have  no 
right  to  interpolate  such  a  qualification. 
The  city  council  may  have  supposed  it  im- 
portant to  prevent  the  establishment  of  any 
species  of  beer  shops,  in  view  of  the  fact 
that  intoxicating  drinks  are  so  often  sold  in 
places  which  openly  deal  only  in  harmless 
beverages." 

Th6  same  principle  applies  to  the  ordi- 
nance in  question.  The  city  eounoil,  for  the 
suppression  of  the  evils  arising  from  sug- 
gestive  and    immoral   dancing,   may   have 


thought  it  necessary  to  prevent  all  public 
dancing  in  retrtaurants  and  public  places  of 
refreshment  not  conducted  in  licensed  dance 
halls.  If  the  ordinance  tends  to  the  sup- 
pression of  immoral  dancing,  the  fact  that 
it  may  interfere  in  some  cases  with  dancing 
which  is  not  immoral  does  not  render  it 
invalid. 

Petition  for  rehearing  denied  October  5, 
1916. 


Annolatioii— Power  of  municipality  to  regulate  dandng  in  public  places* 


Chicago  v.  Draks  Hotel  Co.  ante, 
1170,  seems  to  be  a  case  of  first  impression 
as  to  the  power  of  a  manicipality  to  pro- 
hibit dancing  in  a  restaurant  by  patrons 
thereof  where  no  fee  is  charged  for  the 
privilege.  The  actual  decision  in  this 
case  that  a  municipality  has  no  power 
to  compel  the  owner  of  a  restaurant  to 
charge  a  fee  for  the  privilege  of  dancing 
extended  to  its  patrons  is  undoubtedly 
sound  in  principle,  irrespective  of  wheth- 
er or  not  the  majority  of  the  court  were 
right  in  considering  that  that  was  the 
real  question  presented ;  and  in  fact  it  is 
to  be  observed  that  the  dissenting  opinion 
concedes  that  a  municipality  has  no  such 
power,  the  dissent  being  as  to  the  con- 
struction to  be  placed  upon  the  ordi- 
nance involved,  the  opinion  considering 
that  it  prohibits  the  extension  of  the 
privilege  of  public  dancing,  whether  free  | 
or  for  pay,  in  restaurants  not  conducted 
in  licensed  dance  halls,  and  so  presents 
the  question  as  to  the  power  of  a  munic- 
ipality to  regulate  public  dances, — ^a 
question  which  the  majority  considered 
as  not  involved. 

The  the  mere  incidental  use  of  a 
room  in  a  public  house  for  dancing  was 
not  within  the  meaning  of  a  statute  pro- 
hibiting public  dances  in  an  unlicensed 
hall  was  held  in  Marks  v.  Benjamin 
(1839)  2  Moody  &  R.  226,  6  Mees.  &  W. 
665,  151  Eng.  Reprint,  239,  9  L.  J.  Mag. 
Cas.  N.  S.  20,  3  Jur.  1194,  and  Gregory 
V.  Tuffs  (1833)  6  Car.  &  P.  (Eng.)  271, 
1  Moody  &  R.  313. 


In  Pearson  v.  Seattle  (1896)  14  Wash* 
438,  44  Pac.  884,  it  was  held  that  a  pub- 
lic dance  is  a  public  amusement  within 
the  meaning  of  an  ordinance  imposing  a 
license  fee  on  "every  theater,  opera,  con- 
cert, show,  exhibition  or  other  publie 
amusement  that  is  given  in  or  adjoining 
to  or  connected  with  any  saloon,  drink- 
ing house  or  other  place  where  intoxicat- 
ing   liquors    are    sold   or    disposed    of. 

ft 
.... 

In  Loertscher  v.  Jersey  City  (1913)  84 
N.  J.  L.  537,  87  Atl.  68,  it  was  held  that 
an  ordinance  to  license  and  regulate  balls 
and  dances  of  the  ordinary  character 
cannot  be  rested  upon  an  act  entitled, 
"An  Act  Concerning  the  Granting  of 
Licenses  for  Shows,  Circuses,  and  Ath- 
letic Exhibitions  in  Cities,"  and  so  such 
act  did  not  authorize  the  passing  of  an 
ordinance  forbidding  the  holding  of  a 
ball  or  dance,  either  with  or  without 
music,  in  any  place  where  liquors  are 
sold,  without  first  obtaining  a  license. 

As  to  dancing  as  a  nuisance,  see  note 
to  Com.  V.  Cincinnati,  N".  0.  &  T.  P.  R. 
Co.  18  L.R.A.(N.S.)  699. 

As  to  power  of  municipal  corporations 
to  declare  particular  kinds  of  amusement 
nuisances  per  se,  see  note  to  Re  Jones« 
31  L.R.A.(N.S.)  648. 

As  to  requiring  license  for  dance  hall 
or  place  where  dancing  is  taught,  see 
notes  to  People  ex  rel.  Duryea  v.  Wilber, 
27  L.R.A.(N.S.)  357  and  Mehlos  v.  Mil- 
waukee, 61  L.R.A.(N.S.)  1009. 

J.  S.  6. 
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CHARLES  P.  BOWDITCH  et  al., 

V. 

JACKSON  COMPANY  et  al. 

(76  N.  H.  351,  82  Atl.  1014.) 

Corporation  —  right  of  majority  to  dis- 
solve. 

1.  The  majority  stockholders  of  a  going 
L.R.A.1917A. 


corporation  may  clofle  out  its  property  and 
dissolve  the  corporation  against  the  protest 
of  the  minority,  and  a  court  of  equity  will 
not  interfere  in  the  absence  of  fraud  or  ir- 
r^ularity,  or  such  inadequacy  of  price  as 
to  show  gross  mismanagement. 
For  other  cases,  see  Corporations,  V.  e,  1, 
and  VI,  a,  in  Dig.  U52  N,  8, 

Note. —  The  power  of  officers  or  major- 
ity stockholders,  against  the  consent  of  the 
minority,  to  sell  the  property  of  the  cor* 
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Same  —  sale  for  stock  —  option  to  take 
caah  —  effect. 

2.  A  minority  etockholder  of  a  corpora- 
tion cannot  object  to  the  sale  of  its  assets 
by  the  majority  because  payment  is  to  be 
made  in  the  stock  of  another  corporation, 
if  he  is  given  an  option  to  take  payment  for 
his  stock  in  cash. 

Fw  other  cases,  aee  Oorporaiione,  V»  e,  1, 
and  VI.  a,  in  Dig,  1-52  iV.  iSf. 

Same  ^  sale  of  assets  for  stock  ^  ultra 
vires. 

3.  A  sale  of  the  assets  of  a  corporation 
for  stock  of  another  corporation  is  not  void 
as  ultra  vires,  if  the  stock  is  taken  for  dis- 
tribution among  stockholders  of  the  former 
in  order  to  effect  its  dissolution. 

For  other  cases,  see  Corporations.  IV,  h,  in 
Dig.  1-52  N,  S. 

Same  —  voting  trnst  ^  validity. 

4.  An  agreement  between  stockholders  of 
a  corporation  to  place  their  stock  in  trust 
for  the  purpose  of  effecting  a  dissolution  of 
the  corporation  within  a  year,  according  to 
a  detailed  plan  of  sale,  is  not  invalid. 
For  oilier  cases,  see  Corporations,  V.  g,  2,  a, 

in  Dig.  1-52  N,  8, 

Same  -»  excessive  vote  —  effect. 

5.  A  vote  to  sell  the  property  of  a  cor- 
poration cannot  be  set  aside  because  a  vot- 
ing trust  voted  a  larger  number  of  shares 
than  permitted  by  law,  if  the  proposition 
was  carried  by  allowing  them  only  the  legal 
number  of  votes. 

For  other  eases,  see  Corporations,  V,  g,  2,  a, 
in  Dig.  1-52  N.  S. 

On  Rehearing. 

Constitutional  law  ^  compulsory  sale  of 
corporate  property  «-  taking  of  pri- 
vate rights. 

6.  The  property  of  minority  members  of 
a  corporation  is  not  taken  within  the  mean- 
ing of  a  constitutional  provision  guaranty- 
ing rights  under  such  circumstances  by  a 
sale  of  the  corporate  property  by  the  ma- 
jority to  effect  a  dissolution  of  the  cor- 
poration. 

For  other  cases,  see  Eminent  Domain,  III.  h, 
1,  in  Dig.  1-52  N.  8. 

Corporation  —  sale  of  assets  —  riglit  to 
auction. 

7.  Minority  stockholders  of  a  corpora- 
tion cannot  insist  on  an  auction  sale  of  its 
assets  by  the  majority,  who  are  attempting 
to  close  out  and  dissolve  the  corpomtion, 
for  the  purpose  of  fixing  the  true  value  of 
the  property. 

For  other  cases,  see  Corporations,  V,  e,  1, 
and  VL  a,  in  Dig.  1-52  N.  8. 

Same  —  trusts  —  dealing  with  self  ^ 
intention  to  hold  new  stock. 

8.  That  majority  stockliolders,  in  selling 


the  assets  of  the  corporation  to  another  cor- 
poration for  its  stock,  intend  to  retain  a 
portion  of  such  stock  coming  to  them,  while 
the  portion  going  to  the  minority  stock- 
holders will  be  sold  and  the  proceeds  paid 
to  the  true  owners,  does  not  make  them  rep- 
resentatives of  the  buying  corporation, 
within  the  rule  that,  in  making  sales  under 
such  circumstances,  they  cannot  deal  with 
themselves. 

For  other  oases,  see  Corporations,  IV,  g,  4, 
in  Dig.  1-52  y.  8. 

(March  5,  1912.) 

TRANSFER  by  the  Superior  Court  for 
Hillsborough  County  for  the  opinion  of 
the  Supreme  Court,  of  a  suit  to  enjoin  a 
sale  of  the  assets  of  the  defendant  Jack- 
son Company  to  the  defendant  Nashua  Com- 
pany.    Case  discharged. 

Plaintiffs  allege  that,  in  furtherance  of 
the  conspiracy  of  the  defendants  to  sell  the 
assets  of  the  company,  the  officers  procured 
the  assent  of  certain  of  the  stockholders  to 
a  trust  agreement  binding  them  for  one 
year  to  vote  for  the  sale.  In  1910,  commit- 
tees from  the  defendant  companies  were  ap- 
pointed to  consider  the  advisability  of  the 
sale,  and  upon  their  recommendation  of  the 
sale,  the  stock  of  certain  holders  was  trans- 
ferred to  trustees  to  hold  for  one  year,  vote 
it  for  the  proposed  sale,  distribute  the  pro- 
ceeds, and  take  necessary  steps  to  wind  up 
the  company.  After  modification  of  an 
order  enjoining  the  sale,  a  meeting  of  the 
stockholders  was  held  at  which  it  was  voted 
to  make  the  sale.  Plaintiff  questioned  the 
validity  of  the  vote  fit  this  meeting  on  ac- 
count of  the  nature  of  the  trust  agreement 
under  which  the  stock  was  held,  and  be- 
cause the  trustees  voted  more  than  one 
eighth  of  the  stock. 

Messrs.  Tyler  A  Young,  Remick  St  Hol- 
lis,  Alexander  Murchie,  and  Robert  C. 
Murchie,  for  plaintiffs: 

A  majority  of  stockholders  have  no  power 
to  sell  or  otherwise  transfer  all  the  prop- 
erty of  a  going,  prosperous  corporation, 
against  the  dissent  of  a  single  stockholder. 

Dow  V.  Northern  R.  Co.  67  N.  H.  1,  36 
Atl.  610;  Downing  v.  Mt.  Washington  Road 
Co.  40  N.  H.  230;  Easun  v.  Buckeye  Brew- 
ing Co.  61  Fed.  156;  Pearson  v.  Concord 
R.  Corp.  62  N.  H.  637,  13  Am.  St.  Rep. 
690;  Kidd  v.  New  Hampshire  Traction  Co. 
74  N.  H.  160,  66  Atl.  127;  Greenwood  v. 
Union  Freight  R.  Co.  105  U.  S.  18,  16,  26 
L.  ed.  961,  963;   March  v.  Eastern  R.  Co. 


poration  essential  to  its  existence  as  a 
going  concern,  is  discussed  in  the  note  to 
Maben  v.  Gulf  Coke  A  Coal  Co.  35  L.R.A. 
(N.S.)  396;  and  see  later  case,  Beiden- 
kopf  V.  Des  Moines  L.  Ins.  Co.  46  L.R.A. 
(N.S.)  290. 

The  validity  of  agreements  to  control  the 
L.R.A.1917A. 


voting  power  of  corporate  stock,  including 
voting  trusts,  is  discussed  in  the  notes  to 
Morel  V.  Hoge,  16  L.R.A.(N,S.)  1136,  and 
Carnegie  Trust  Co.  v.  Security  L.  Ins.  Co. 
31  L.R.A.(N.S.)  3186;  and  see  later  case, 
Winsor  v.  Commonwealth  Coal  Co.  33 
L.R.A.(N.S.}  63. 
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40  N.  H.  648,  77  Am.  Dec.  732;  KnoxviUc 
V.  Knoxville  &  O.  R.  Co.  22  Fed.  758;  Kean 
V.  Johnson,  9  N.  J.  Eq.  401;  Boston  ft  P. 
R.  Corp.  V.  New  York  ft  N.  E.  R.  Co.  13 
R.  I.  260;  People  v.  Ballard,  134  N.  Y. 
269,  17  L.R.A.  737,  32  N.  E.  54;  Abbott  v. 
American  Hard  Rubber  Co.  33  Barb.  578; 
Elyton  Land  Co.  v.  Dowdell,  113  Ala.  177, 
69  Am.  St.  Rep.  105,  20  So.  981;  Morris 
V.  Elyton  Land  Co.  125  Ala.  263,  28  So. 
513;  Forrester  v.  Boston  ft  M.  Consol.  Cop- 
per ft  S.  Min.  Co.  21  Mont.  544,  55  Pac. 
229,  353;  Hunt  v.  American  Grocery  Co.  81 
Fed.  632;  MUls  v.  Central  R.  Co.  41  N.  J. 
Eq.  1,  2  Atl.  463;  Small  v.  Minneapolis 
Electro-Matrix  Co.  45  Minn.  264,  47  N.  W. 
797;  BalUet  v.  Brown,  103  Pa.  546;  Byrne 
V.  Schuyler  Electric  Mfg.  Co.  66  Conn.  336, 
28  L.R.A.  304,  31  Atl.  833. 

The  proposed  sale  is  invalid  on  the 
ground  that  446  out  of  the  400  shares  vot- 
ing in  favor  of  the  sale  were  controlled 
by  the  trustee  of  an  illegal  voting  trust. 

Warren  v.  Pim,  65  N.  J.  Eq.  36,  66  Atl. 
66;  Kreissl  v.  Distilling  Co.  of  America,  61 
N.  J.  Eq.  6,  47  Atl.  471;  Harvey  v.  Lin- 
ville  Improv.  Co.  118  N.  C.  693,  32  L.R.A. 
265,  64  Am.  St.  Rep.  749,  24  S.  E.  489; 
Shepaug  Voting  Trust  Cases,  60  Conn.  563, 
24  Atl.  32;  Scott  v.  Scott,  68  N.  H.  7,  38 
Atl.  567 ;  Re  Glen  Salt  Co.  17  Aj^.  Div. 
234,  45  N.  Y.  Supp.  568;  Harris  v.  Scott, 
67  N.  H.  437,  32  Atl.  770;  White  v.  Thomas 
Inflatable  Tire  Co.  62  N.  J.  Eq.  178,  28 
Atl.  75;  Moses  v.  Scott,  84  Ala.  608,  4  So. 
742;  Griffith  v.  Jewett,  9  Ohio  Dec.  Reprint, 
627;  Hafer  v.  New  York,  L.  E.  ft  W.  R. 
Co.  9  Ohio  Deo.  Reprint,  470;  Shelmerdine 
V.  Welsh,  47  Phila.  Leg.  Int.  26;  Robotham 
V.  Prudential  Ins.  Co.  64  ^.  J.  Eq.  673,  63 
Atl.  842;  29  Am.  ft  Eng.  Enc.  Law,  2d  ed. 
1077,  1078;  Thomp.  Corp.  §  862. 

The  minority  stockholders  had  the  right 
to  protect  their  rights  by  injunction  against 
the  usurpations  of  the  majority. 

Thomp.  Corp.  §  4602;  Dow  v.  Northern 
R.  Co.  67  N.  H.  1,  36  Atl.  610;  March  v. 
Eastern  R.  Co.  40  N.  H.  648,  77  Am.  Deo. 
732. 

The  acts  of  the  directors  of  the  Jack- 
son Company  and  those  of  the  directors  of 
the  Nashua  Manufacturing  Company,  taken 
in  contemplation  of  and  in  furtherance  of 
the  proposed  sale,  are  void  under  the  law  of 
this  state. 

Pearson  t.  Concord  R.  Corp.  62  N.  H. 
637,  13  Am.  St.  Rep.  590;  Kidd  t.  New 
Hampshire  Traction  Co.  74  N.  H.  160,  66 
Atl.  127;  Fisher  v.  Concord  R.  Co.  50  N. 
H.  200. 

The  minority  are  entitled  to  sale  at  pub- 
lic auction. 

Mason  v.  Pewabic  Min.  Co.  133  U.  S.  60, 
33  L.  ed.  624,  10  Sup.  Ct.  Rep.  224;  Cook, 
L.R.A.1917A. 


Corp.  6th  ed.  §  671,  n.  3,  p;  2009;  Aih  T. 
Cimimings,  60  N.  H.  691;  Orr  ▼.  Qnimby, 
64  N.  H.  690;  Tyrrell  v.  Washburn,  6  Allen, 
466;  Tailing  v.  Elbs,  120  N.  Y.  Supp.  693; 
Post  V.  Beacon  Vacuum  Pump  ft  Electrical 
Co.  28  C.  C.  A.  431,  50  U.  S.  App.  271,  84 
Fed.  371,  32  C.  C.  A.  151,  50  U.  S.  App.  407, 
89  Fed.  1;  Mumford  v.  Ecuador  De- 
velopment Co.  Ill  Fed.  639;  Farmers'  Loan 
ft  T.  Co.  y.  Toledo  ft  S.  H.  R.  Co.  4  C.  C. 
A.  561,  6  U.  S.  App.  469,  54  Fed.  759;  Phil- 
lips V.  Providence  Steam  Engine  Co.  21  R. 
I.  302,  46  L.R.A.  660,  43  Atl.  598;  Sigour- 
ney  v.  Munn,  7  Conn.  11 ;  Dickinson  v.  Dick- 
inson, 29  Conn.  600;  Briges  v.  Sperry,  95 
U.  S.  401,  24  L.  ed.  390;  3  Lindley,  Partn. 
chap.  10,  §  6,  subdiv.  4,  p.  656,  original 
ed.  vol.  2,  p.  629. 

Anything  less  than  an  auction  sale  or  the 
equitable  substitution  of  appraisal  infringes 
the  constitutional  rights  of  the  plainiiflfs. 

Offield  V.  New  York,  N.  H.  ft  H.  R.  Co. 

203  U.  S.  372,  51  L.  ed.  231,  27  Sup.  Ct. 

Rep.  72;  Muhlker  v.  New  York  ft  H.  R.  Co. 

197  U.  S.  644,  49  L.  ed.  872,  25  Sup.  Ct. 

•Rep.  522. 

Messrs.  Pcabody,  Arnold,  Batcbelder, 
St  Luther,  and  Strceter,  Demond,  & 
Wood  worth,  for  defendants: 

The  majority  stockholders  of  a  corpora- 
tion have  the  right  to  determine,  in  the 
exercise  of  a  fair  business  judgment,  the 
time  when  it  shall  wind  up  its  affairs  and 
be  dissolved. 

1  Morawetz,  Priv.  Corp.  2d  ed.  §§  474. 
476;  4  Thomp.  Corp.  §§  4483,  4496;  Noyes, 
Intercorporate  Relations,  2d  ed.  §  110;  3 
Clark  ft  M.  Priv.  Corp.  §  628;  Tuscaloosa 
Mfg.  Co.  V.  Cox,  68  Ala.  71;  Wallace  v. 
Pierce-Wallace  Pub.  Co.  101  Iowa,  813,  38 
L.R.A.122,  63  Am.  St.  Rep.  389,  70  N.  W. 
216;  Elkins  v.  Camden  ft  A.  R.  Co.  36  N. 
J.  Eq.  241;  Ellerman  v.  Chicago  Junction 
R.  ft  Union  Stockyards  Co.  49  N.  J.  Eq. 
217,  23  Atl.  287 ;  Gamble  v.  Queens  County 
Water  Co.  123  N.  Y.  91,  9  L.R.A.  527,  25 
N.  E.  201;  Flynn  v.  Brooklyn  City  R.  Co. 
168  N.  Y.  493,  53  N.  E.  520;  Continental 
Ins.  Co.  V.  New  York  ft  H.  R.  Co.  187  N. 
Y.  225,  79  N.  E.  1026;  Chambers  v.  McKee, 
186  Pa.  105,  39  Atl.  822;  Oglesby  v.  Att- 
rill,  106  U.  S.  605,  610,  26  L.  ed.  1186, 
1188;  Noyes,  Intercorporate  Relations,  § 
110;  Treadwell  v.  Salisbury  Mfg.  Co.  7 
Gray,  393,  66  Am.  Dec.  490;  Black  y.  Dela- 
ware ft  R.  Canal  Co.  22  N.  J.  £q.  180;  Mer- 
chants ft  Planters  Line  v.  Waganer,  71  Ala. 
581;  Tanner  v.  Lindell  R.  Co.  180  Mo.  1, 
103  Am.  St.  Rep.  534,  79  S.  W.  155;  Arents 
V.  Blackwell's  Durham  Tobacco  Co.  101 
Fed.  338 ;  Peabody  v.  Westerly  Waterworks, 
20  R.  I.  176,  37  Atl.  807;  Pringle  v.  Elt- 
ringham  Constr.  Co.  49  La.  Ann.  301,  21 
'  Sa  516. 
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The  Duijority  stookholders^  as  an  inoident 
to  their  power  to  determine  the  time  when 
the  corporation  shall  wind  up  its  affairs 
and  diseolve^  have  the  right  to  sell  all  the 
assets  of  the  oorporatiooi  for  sueh  eonsider- 
ation  as  they  may  deem  proper  in  the  exer- 
cise of  a  fair  busineeB  judgments 

1  Morawetz,  Priv.  4k»rp.  2d  ed.  §  413; 
3  Clsrk  &  M.  Priy.  Corp.  §  620 ;  Treadwell 
V.  Salisbury  Mfg.  Co.  7  Gray,  303,  66  Am. 
Dee.  400;  Peabody  t.  Westerly  Waterworks, 
20  R.  I.  176,  37  AtL  807 ;  Black  ▼.  Delaware 
k  R.  Canal  Co.  22  N.  J.  £q.  130;  Mer- 
chants &  Clanters  Line  v.  Waganer,  71  Ala. 
681;  Maben  v.  Gulf  Coal  ft  Coke  Co.  178 
Ala.  259»  36  Lll.A.(N.S.)  396,  55  So.  607; 
Tanner  y.  Lindell  R.  Co.  180  Mo.  1,  103 
Am.  St.  Rep.  534,  79  S.  W.  166;  Arents  v. 
Blackweirs  Durham  Tobacco  Co.  101  Fed. 
838. 

The  fact  that  part  of  the  coaBideraAion 
for  this  sale  is  payable  in  stock  of  the 
Nashua  Company  does  not  affect  its  valid- 
ity. 

1  C^ark  ft  M.  Priv.  Corp.  §  104;  Noyes, 
Intercorporate  Relations,  2d  ed.  §  277)  1 
Morawets,  Priv.  Corp.  2d  ed.  §  431;  Holmes 
ft  G.  Mfg.  Co.  V.  Holmes  ft  W.  Metal  Co. 
127  N.  Y.  262,  21  Am.  St.  Rep.  448,  27  N. 
E.  831;  Treadwell  v.  SaHsbury  Mfg.  Co.  7 
Gray,  308,  66  Am.  Dec  490;  Howe  v.  Bos- 
ton Carpet  Co.  16  Gray,  493;  Evans  v. 
Boston  Heating  Co.  157  Mass.  37,  31  N.  £. 
698;  MoCuteheon  v.  Mer2  Capsule  Co.  31 
L.R.A.  415,  19  C.  C.  A.  108,  37  U.  S.  App. 
586,  71  Fed.  787;  Metcalf  v.  Americaa 
School  Furniture  Co.  122  Fed.  116. 

The  trust  agreement  was  valid. 

1  Thomp.  Corp.  §  895;  3  Clark  ft  M.  Priv. 
Corp.  p.  2023;  Brightman  v.  Bates,  176 
Mass.  105,  66  N.  £.  800;  Greene  v.  Nash, 
85  Me.  148,  26  Atl.  1114;  Smith  v.  San 
Francisco  ft  N.  P.  R.  Co.  116  Cal.  584,  35 
L.R.A.  309,  56  Am.  St.  Rep.  119,  47  Pac. 
682;  Faulds  v.  Yates,  57  111.  416,  11  Am. 
Rep.  24,  3  Mor.  Min.  Rep.  551;  Chapman 
V.  Bates,  61  N.  J.  Eq.  658,  88  Am.  St.  Rep. 
459,  47  Atl.  638;  Kreissl  v.  Distilling  Co. 
of  America,  61  N.  J.  £q.  5,  47  Atl.  471; 
Woodruff  V.  Dubuque  ft  S.  C.  R.  Co.  30  Fed. 
91. 

The  shares  held  by  the  trustees  were  legal- 
ly voted. 

3  Clark  ft  M.  Priv.  Corp.  §  649  (h) ;  Sud- 
bury V.  Stearns,  21  Pick.  148. 

The  fact  that  some  of  the  members  of 
tfhe  board  of  directors  of  the  Jackson  Com- 
pany were  also  members  of  the  board  of 
directors  of  the  Nashua  Company  does  not 
famish  any  ground  for  the  interference  ol 
a  court  of  equity. 

United  States  Steel  Corp.  v.  Hodge,  64 
N.  J.  Eq.  807,  60  L.R.A.  742,  64  Atl.  1; 
Bijur  V.  Standard  Distilling  ft  Distributing 
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Co.  74  N.  J.  Eq.  546,  70  Atl.  934;  Borland 
V.  Earle  [1902]  A.  C.  83,  71  L.  J.  P.  C.  N. 
S.  1,  60  Wedt.  Rep.  241,  85  h.  T.  N.  6.  553, 
18  Times  L.  R.  41,  9  Manson,  17;  North- 
west Tranfip.  Co.  v.  Beoity,  L.  R.  12  App. 
Cas.  589,  50  L.  J.  P.  C.  N.  S.  102,  57  L. 
T.  N.  S.  426,  36  Week.  Rep.  647;  Gamble 
V.  Queens  County  Water  Co.  123  N.  Y.  91, 
9  L.R.A.  527,  25  N.  £.  201. 

Where  a  majority  decide  to  wind  up  the 
corporation  and  dispose  of  its  assets,  the 
almost  miiversal  practice  is  to  dispose  of 
the  assets  of  the  corporation  at  private  sale. 

Treadwell  v.  Salisbury  Mfg.  Co.  7  Gray, 
893,  66  Am.  Dec.  490;  Bartholomew  v. 
Derby  Rubber  Co.  69  Conn.  621,  61  Am.  St. 
Rap.  67,  38  Atl.  45;  Sawyer  v.  Dabuqiie 
Printing  Co.  77  Iowa,  242,  42  N.  W.  300; 
Peabody  v.  Westerly  Waterworks,  20  R.  I. 
176,  37  Atl.  807;  Maben  v.  Gulf  Coal  ft 
Coke  Co.  173  Ala.  259,  35  LJl.A.(N.S.)  306, 
55  So.  607;  Tanner  v«  Lindell  R.  Co.  180 
Mo.  1,  103  Am.  St.  Rep.  584,  79  S.  W.  156. 

Pteaslee,  J.,  delivered  the  <^inion  of  the 
court: 

1.  The  main  question  in  this  case  is 
whether  a  going  buiiness  corporation  can 
be  clo0ed  out  and  dissolved  upon  the  mo- 
tion of  the  majority  of  its  stockholders  and 
against  the  protest  of  the  minority.  The 
question  i«  a  new  one  in  this  state,  al- 
though it  has  frequently  been  considered 
(both  in  cases  where  it  was  necessarily  in- 
volved and  those  where  it  was  not)  by  the 
ooorte  in  other  states.  The  decisions  and 
dicta  are  conilicting  and  are  quite  evenly 
divided.  In  the  following  cases  the  exist- 
ence of  the  power  is  denied,  though  in  most 
of  them  the  question  was  not  necessaiiiy 
involved :  Abbot  v.  American  Hard  Rubber 
Co.  83  Barb.  678;  People  v.  Ballard,  134 
N.  Y.  260,  17  L.R.A.  737,  82  N.  E.  64; 
Kean  v.  Johnson,  9  N.  J.  Eq.  401 ;  Forrester 
V.  Boston  ft  M.  Consol.  Copper  ft  S.  Min.  Co. 
21  Mont.  544,  55  Pac.  229,  363.  That  the 
power  exists  is  decided  or  declared  in  other 
cases.  Treadwell  v.  Salisbury  Mf^.  Co.  7 
Gray,  393,  66  Am.  Dec.  490;  Phillips  v. 
Providence  Steam  Engine  Ca  21  R.  I.  302^ 
45  L.R.A.  560,  43  Atl.  698;  Black  v.  Dela- 
ware ft  R.  Canal  Co.  22  N.  J.  Eq.  180,  404 
(overruling  Kean  v.  Johnson,  9  N.  J.  Eq. 
401);  Merchants'  ft  Planters  Line  v.  Wag- 
ftoer,  71  Ala.  581;  State  v.  Chilhowee  Wool- 
en Mills  Co.  115  Tenn.  266,  2  KRA.(N.S.> 
493,  112  Am.  St.  Rep.  825,  89  S.  W.  741; 
Tanner  v.  Lindell  R.  Ca  180  Mo.  1,  103 
Am.  St.  Rep.  534,  79  S.  W.  155;  Arents  V. 
Blackwell's  Durham  Tobacco  Co.  (C.  C.) 
101  Fed.  338.  The  only  case  in  this  state 
having  a  direct  bearing  upon  the  subject  is 
Dow  V.  Northern  R.  Co.  6f  N.  H.  1,  36  Atl. 
510.    In  that  case  there  was  an  attempt  to 
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change  th^  business  of  the  corporation;  and 
while  any  expression  of  opinion  on  the  ques- 
tion here  involved  was  carefully  avoided, 
yet  the  opinion  of  Chief  Justice  Doe  con- 
tains an  exlmustive  and  illuminating  dis- 
cussion of  the  nature  of  a  corporation  and 
the  source  of  the  power  of  the  majority  to 
act  for  it.  The  majority  have  the  agency 
which  in  a  partnership  each  partner  pos- 
sesses. Do  they,  in  addition  thereto,  have 
the  power  each  partner  has  to  compel  a 
dissolution  ?  The  corporation  being  an  out- 
growth of  the  law  of  partnership,  it  would 
be  reasonable  to  expect  that  so  important 
an  incident  to  the  joint  undertaking  as  the 
right  to  terminate  the  enterprise  would  not 
be  lost  by  the  change  in  the  form  of  the  as- 
sociation. 

The  fiction  that  the  corporation  is  a  be- 
ing independent  of  those  who  are  associated 
as  its  stockholders  is  not  favored  in  this 
state.  Dow  v.  Northern  R.  Co.  67  N.  H.  3, 
36  Atl.  510,  supra.  Decisions  based  upon 
the  idea  that  there  is  something  sacred  in 
the  life  of  an  ordinary  business  corporation, 
so  that  action  looking  to  its  extermination 
is  in  the  nature  of  a  fraud  upon  the  state 
(People  V.  Ballard,  134  N.  Y.  269,  17  L.R.A. 
737,  32  N.  E.  54),  are  not  authority  in  a 
jurisdiction  where  a  different  view  of  the 
nature  of  the  association  is  entertained. 
The  question  is  not  one  oi  power  granted 
by  the  state.  It  relates  solely  to  the  agree- 
ment of  individuals  with  each  other. 

Did  the  stockholders  who  united  to  form 
the  Jackson  Company  in  1830  understand 
that  the  business  must  be  continued  per- 
petually, provided  a  profit  could  be  made 
and  some  stockholder  objected  to  closing  it 
out,  or  did  they  understand  that  the  enter^ 
prise  could  be  brought  to.  an  end  at  such 
time  as  the  majority  believed  to  be  for  the 
best  interest  of  all  concerned?  The  latter 
seems  the  more  reasonable  and  probable 
conclusion. 

Much  has  been  said  in  the  cases  uphold- 
ing the  right  of  the  minority  to  prevent  a 
sale  and  dissolution,  concerning  the  pro- 
tection of  their  rights  and  saving  their 
property  from  pillage  by  the  majority. 
Just  how  the  majority,  which  sells  its  own 
property  at  the  same  time  and  for  the  same 
price  it  sells  that  of  the  minority,  gains  an 
advantage  over  the  latter,  is  not  readily  ap^ 
parent.  Cases  might  be  supposed,  and  un- 
doubtedly occur,  where  the  majority  do  ob- 
tain some  undue  advantage  from  the  sale. 
No  one  contends  that  such  a  sale  is  valid. 
But  because  the  power  of  the  majority  may 
be  abused,  it  does  not  follow  that  it  does 
not  exist.  If  such  a  conclusion  were  to  be 
drawn,  minorities  would  always  rule.  The 
plain  common  sense  of  the  matter  is  that 
this  is  a  business  venture,  to  be  carried 
L.R.A.1917A. 


on  as  such  so  long  as  it  appears  to  be 
good  business  judgment  to  do  so.  When  the 
time  comes  that  a  majority  in  interest  be- 
lieve that  their  affairs  should  be  wound  up 
and  the  proceeds  distributed,  the  rational 
rule  is  that  this  should,  be  done.  And 
since  the  question  here  is  of  a  business  nar 
ture,  and  the  limitations  of  the  power  of 
the  majority  are  fixed  by  the  understanding 
of  the  business  men  who  made  the  original 
compact,  business  considerations  have  more 
than  ordinary  weight  in  determining  what 
the  contract  was. 

It  is  admitted  on  all  sides  that  the  ma- 
jority may  sell  out  if  the  corporation  is 
insolvent.  And  when  brought  face  to  face 
with  the  question  whether  they  must  wait 
until  the  stockholders'  investment  is  all 
lost  before  taking  action,  the  conclusion 
has  been  that  if  insolvency  is  imminent,  ac- 
tion may  be  taken.  And  the  same  is  true  if 
it  is  imprudent  to  continue.  4  Thomp. 
Corp.  §  4489,  and  authorities  cited.  One 
reason  only  is  given  why  the  power  exists 
in  these  eases:  It  is  reasonable  to  suppose 
that  such  authority  was  contemplated,  be- 
cause this  is  what  sound  business  judgment 
dictates  should  be  done.  The  difference  be- 
tween these  cases  and  the  preaent  one  is  of 
degree  only,  not  of  kind.  The  majority  are 
not  obliged  to  wait  until  all  possibility  that 
the  corporation  can  go  on  longer  has  bet;n 
negatived.  Some  of  the  oases  have  stated 
that  such  is  the  rule;  but  the  result  of  this 
would  be  to  compel  the  majority  to  continue 
a  losing  business  until  their  investment 
was  entirely  wiped  out.  To  avoid  so  absurd 
a  result,  it  has  been  said  they  could  close 
out  when  insolvency  seemed  to  be  approach- 
ing. And  so  various  forms  of  expression 
have  been  used  to  indicate  the  time  when 
the  majority  could  take  action. 

All  these  are  fairly  summed  up  in  the 
statement  that  the  majority  may  close  out 
the  affairs  of  the  company  when  it  can  no 
longer  make  a  reasonable  profit.  It  is  be- 
lieved no  court  would  now  hold  tltat  the 
ri^ts  of  the  minority  were  more  extensive 
than  this  rule  implies. 

If  the  majority  may  sell  to  prevent  great- 
er losses,  why  may  they  not  also  sell  to 
make  greater  gains?  Bearing  in  mind  that 
this  is  purely  a  business  proposition,  with 
no  public  rights  or  duties  involved,  there 
seems  to  be  no  substantial  difference  be- 
tween the  two  cases,  as  a  matter  of  princi- 
ple. In  each  case  the  sale  is  made  because 
it  is  of  advantage  to  the  stockholders. 
Whether  the  profit  to  be  made  is  a  reason- 
able one  must  be  a  relative  matter.  Three 
per  cent  when  others  make  2  might  be  rea- 
sonable; but  3  per  cent  %vhen  a  sale  could 
be  made  which  ^ould  yield  the  stockholder 
10  could  hardly  be  thought  an  investment 
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a  reasonable  person  would  retain.  The  loss 
to  the  stockholder  hj  a  failure  to  sell  out 
on  a  basis  which  would  yield  him  10  per 
■eent  instead  of  the  3  he  Is  reeeiving  is  in 
fact  much  greater  than  it  would  be  if  a  con- 
■eem  went  on  neither  making  nor  losing 
when  the  inTcstment  would  earn  4  per  cent 
•elsewhere.  It  does  not  seem  reasonable  that 
the  majority  should  have  power  to  make  a 
sale  in  the  latter  case,  and  not  in  the 
former.  In  neither  case  would  the  sale  pre- 
vent positive  loss,  but  in  eaeh  it  would  re- 
ault  in  positive  gain.  And  the  question  is 
one  of  future  proe^ects.  Its  decision  re- 
quires the  e?tercise  of  business  judgment, 
sagacity,  and  power  to  forecast  coming 
•events.  It  is  not  an  issue  appropriate  for 
trial  and  decision  in  courts,  but  rather  one 
to  be  settled  by  the  judgment  of  the  men 
conducting  the  busiuMs  in  question.  In  a 
limited  sense,  the  majority  act  as  trustees 
for  all  the  stockholders.  When  their  acts 
are  impugned  by  the  minority,  it  is  not 
the  function  of  the  court  to  set  its  judg' 
ment  against  theirs  in  settling  the  wisdom 
or  policy  of  proposed  action.  By  th^  con- 
tract of  association,  all  questions  of  this 
nature  were  committed  to  the  majority  for 
final  decision.  Gamble  ▼.  Queens  County 
Water  Co.  123  N.  Y.  91,  99,  9  L.R.A.  527, 
25  N.  E.  201. 

The  whole  difficulty  is  probably  an  out' 
growth  of  the  early  idea  that  a  corporation 
possessed  peculiar  attributes  of  longevity 
and  sanctity.  But,  as  pointed  out  in  Dow 
v.  Northern  R.  Co.  67  N.  H.  1.  8,  26,  36  Atl. 
610,  no  such  theory  prevails  here.  The 
business  corporation  is  brought  into  being 
solely  for  the  purpose  of  more  conveniently 
carrying  out  the  joint  undertaking  of  the 
part  owners.  The  line  of  distinction  be- 
tween this  form  of  association  and  certain 
partnerships  is  but  a  shadowy  one.  lb.  8. 
It  is  not  reasonable  or  natural  to  expect 
that  when  this  boundary  is  passed  great 
changes  in  the  relation  of  the  parties  will 
result.  A  more  radical  change  than  that 
here  claimed  could  not  easily  be  imagined. 
In  the  partnership,  one  partner  may  compel 
a  winding  up  from  mere  whim.  In  the  ab- 
sence of  an  agreement  to  go  on  for  a  fixed 
period  of  time,  nothing  short  of  a  fraudu- 
lent purpose  will  prevent  his  taking  valid 
action  to  close  out  the  firm  at  will.  Fletch- 
er V.  Reed,  131  Mass.  312;  Lindley  Partn. 
*570.  By  the  rule  here  contended  for,  the 
«hange  of  the  association  into  a  corporation 
has  carried  the  rule  to  the  opposite  extreme. 
The  authority  to  wind  up  is  lost,  and  the 
owner  of  the  smallest  share  may  prevent 
such  action,  though  it  is  desired  by  all  his 
associates.  The  practical  reasons  against) 
«uch  a  proposition  are  apparent.  The  prob- 1 
abilities  are  opposed  to  the  idea  that  the 
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associates  intended  to  enter  into  such  a 
compact. 

It  is  urged  that  the  analogy  of  the  part^ 
nership  right  does  not  apply,  because  the 
stockholder  can  sell  his  shaves  and  so  ter* 
minate  his  connection  with  a  management 
with  whieh  he  is  dissatisiled.  It  is  true  he 
has  this  legal  right;  but  it  is  not  true  tliat 
it  is  an  adequate  remedy,  when  a  majority 
desire  to  retire  from  the-  business.  The 
proposition  is  a  practical  one.  It  is  not  dis- 
posed of  by  offering  to  the  majority  a  naked 
legal  right  the  exercise  of  which  will  prob* 
ably  deprive  them  of  a  considerable  share  of 
their  property.  Partnerships  are  sometimes 
formed  with  transferable  shares,  but  this 
does  not  impair  the  right  to  compel  a  dis- 
solution. In  the  case  of  special  or  limited 
partnerships,  the  rule  is  that  the  general 
law  of  partnership  applies,  unless  modified 
by  statute  or  special  agreement.  Tyrrell 
V.  Washburn,  6  Allen,  466.  Aocordingly,  it 
was  held  that  where  shares  in  the  firm  were 
transferable,  and  additional  shares  were  is- 
sued from  time  to  time,  a  partner  who 
wished  to  retire  could  compel  a  dissolution 
and  winding  up  of  the  firm.  lb.  The  faot 
that  (as  in  a  corporation)  the  dissatisfied 
owner  could  sell  his  shares  was  not  suffi- 
cient to  take  away  his  right  to  other  reme- 
dies. 

The  action  taken  by  a  majority  of  the 
stockholders  of  the  Jackson  Company  where- 
by, as  a  part  of  the  process  of  winding  up 
the  company,  they  voted  to  sell  all  its  prop- 
erty to  the  Naehua  Company,  was  within 
the  power  impliedly  given  to  tkem  when  the 
company  was  formed.  The  charges  that 
there  was  fraud  in  the  sale  and  that  it 
was  for  an  inadequate  price  have  been  die* 
proved.  Two  others  causes  of  complaint  re- 
main to  be  considered. 

2.  It  is  urged  that  because  the  payment 
for  the  property  of  the  Jackson  Company 
was  to  be  made  in  stock  of  the  Nashua 
Company,  therefore  the  sale  was  invalid,  be- 
cause the  stockholder  never  agreed  to  em- 
bark in  the  Nashua  Company's  business.  It 
is  not  necessary  to  examine  this  question 
now.  Assuming,  for  the  purposes  of  this 
decision,  that  the  position  is  well  taken,  its 
effect  is  avoided  by  the  provision  that  a 
stockholder  may  have  cash  instead  of 
Nashua  stock.  Arrangement  having  thus 
been  made  whereby  any  stockholder  can  re- 
ceive his  share  of  the  proceeds  of  the  com'- 
pany's  assets  in  money,  his  rights  are  not 
infringed  by  a  stipulation  (in  the  benefits 
of  which  he  can  share  if  he  so  elects)  that 
stockholders  may  receive  Nashua  stock  in- 
stead of  money.  Koehler  v.  St.  Mary's 
Brewing  Co.  228  Pa.  648,  139  Am.  St.  Rep. 
1024,  77  Atl.  1016. 

The  plaintiffs  now  suggest  that  the  Trust 
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Company  option  is  not  a  sufficient  guar- 
anty that  the  cash  will  be  paid  to  them. 
The  defendants  say  that  they  procured  the 
option  as  the  best  available  proof  of  their 
good  faith  in  making  the  offer  to  pay  cash 
to  the  dissenting  stockholders.  Until  it 
was  settled  that  the  agreements  were  to  be 
carried  out,  it  would  not  be  expected  that 
the  money  to  pay  for  the  stock  would  be 
paid  over,  or  deposited  as  security.  It 
is  assumed  that  this  will  now  be  done  by 
the  defendants,  under  such  an  order  as  to 
details  of  the  transaction  as  the  superior 
eourt  may  make,  or  the  parties  may  agree 
upon. 

The  claim  is  also  made  that  a  purchase 
by  the  Jackson  Company  of  Nashua  Com^ 
pany  stock  is  ultra  vires  and  voidable.  But 
the  substance  of  this  transaction  is  not  a 
purchase  of  stock  by  the  Jackson  Company. 
That  company  is  to  be  dissolved,  and  in  the 
process  of  dissolution  the  proceeds  of  its 
property  are  to  be  divided  among  its  share* 
holders.  The  Nashua  Company  pays  $585»r 
000  for  the  property.  Those  who  desire  to 
receive  payment  in  stock  can  do  so,  and 
cash  will  be  paid  to  those  who  do  not  wish 
to  invest  in  the  stock.  So  far  as  the  Jack- 
son  Company  takes  the  stock  at  all,  it  is 
merely  to  transfer  it  to  those  wHo  elect 
to  take  it,  or  to  sell  it  for  the  guaranteed 
pifice  and  pay  the  proceeds  to  those  who 
wish  to  receive  money  instead  of  stock.  If 
the  forn^  of  the  agreements  and  offers,  taken 
as  a  whole,  infringes  the  rule  here  invoked, 
the  substance  is  not  open  to  such  objection. 
In  such  a  case  equity  ought  not  to  inter* 
fere. 

3.  The  legality  of  the  votes  passed  at  the 
meeting  of  the  Jackson  stockholders  is 
questioned  on  accoimt  of  the  nature  of  the 
trust  agreement  under  which  the  majority 
of  the  stock  was  then  held,  and  because  the 
trustees  voted  more  than  one  eighth  of 
the  entire  stock.  While  the  decisions  upon 
the  first  question  are  not  entirely  in  accord, 
yet  substantially  all  of  them  recognize  that 
an  agreement  to  vote  stock  In  a  certain 
way  may  be  valid.  The  rule  is  well  stated 
in  the  case  chiefly  relied  upon  by  the  plain- 
tiffs, 'af  the  transfer  of  the  legal  title  to 
the  stock  is  made  and  accepted  under  an 
agreement  of  the  stockholder  whieh  deprives 
him  of  all  power  to  direct  the  trustee,  and 
all  opportunity  to  exercise  his  own  judg- 
ment in  respect  to  the  management  of  the 
affairs  of  the  corporatioir,  then,  whether  the 
transaction  is  open  to  the  objection  of  other 
stockholders,  as  depriving  them  of  the  right 
they  have  to  the  aid  of  their  eostockholders, 
must  be  dependent  upon  the  purposes  for 
which  the  trust  was  created  and  the  pow- 
ers that  were  conferred.  If  stockholders, 
upon  consideration,  determine  and  adjudge 
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that  a  certain  plan  for  eonducting  and 
managing  the  affairs  of  the  corporation  is 
judicious  and  advisable,  J  have  no  doubt 
that  they  may,  by  powers  of  attorneyi  or 
the  creation  \>l  a  trust,  or  the  conveyance 
to  a  trustee  of  their  stock,  so  combine  or 
pool  their  stoek  as  to  provide  for  the  carry- 
ing out  of  the  plan  so  determined  upon. 
But  if  stockholders  combine  by  either  mode 
to  intrust  and  eonfide  to  others  the  formu- 
lation and  execution  of  a  plan  for  the 
management  of  the  affairs  of  the  corpora- 
tion, and  exclude  themselves,  by  acts  made 
and  attempted  to  be  made  irrevocable  for 
a  fixed  period^  from  the  exercise  of  judg- 
ment thereon,  or  11  they  reserve  to  tkem- 
selves  any  beoMfit  to  be  derived  from  such 
a  plan  to  the  exclusion  of  other  stock- 
holders who  do  not  come  into  the  oombina* 
tion,  then  in  my  judgment  such  combina- 
tion and  the  acts  done  to  effectuate  it  are 
contrary  to  public  policy,  and  other  stock- 
holders have  a  right  to  the  interposition 
of  a  court  of  equity  to  prevent  its  being 
put  into  operation."  Kreissl  v.  Distilling 
Co.  of  America,  61  N.  J.  £q.  5,  14,  47  Atl. 
471,  476. 

An  examination  of  the  oases  generally  will 
disclose  that  in  nearly  all  of  them  where 
the  agreement  was  held  invalid  there  were 
stipulations  or  covenants  which  infringed 
this  rule.  The  propositions  that  "it  is  as 
legitimate  for  a  majority  of  stockholders 
to  combine  as  for  other  people,"  and  that 
the  combination  is  unlawful  only  if  "the 
gain  was  to  be  at  the  expense  of  the  corpo- 
ration, or  in  some  way  was  to  work  a 
wrong  to  the  other  stockholders"  (Bright- 
man  V.  Bates,  175  Maes.  105>  110,  56  N.  £. 
809,  810),  are  geo«rally  recognised  as  sound 
law  {Chapman  v.  Bates,  61  N.  J.  £q.  668, 
88  Am.  St.  Rep.  459,  47  Atl.  638;  Faulds 
V.  Yates,  57  111.  416,  11  Am.  Rep.  24,  3 
Mor.  Min.  Rep.  551;  Smith  v.  San  Fran- 
cisco &  N.  P.  R.  Co.  115  Cal.  684,  35  L.R.A. 
809,  66  Am.  St.  Rep.  119,  47  Pac.  582.  Even 
the  cases  holding  the  particular  agreements 
then  under  consideration  to  be  invalid 
usually  recognize  the  proposition  that  there 
may  be  a  valid  voting  trust.  Shepaug  Vot- 
ing Trust  Cases,  60  Conn.  579,  24  Atl.  32; 
Gage  V.  Fisher,  5  N.  D.  297,  31  L.R,A.  557, 
65  N.  W.  800. 

Judged  by  these  standards,  the  agree- 
ment in  the  present  case  seems  unobjection- 
able. The  trust  is  to  terminate  at  the  end 
of  a  year  in  any  event.  It  contemplates  the 
windiQg  up  of  the  corporation  within  that 
time,  and  sets  out  in  detail  the  plan  of 
sale  and  dissolution  for  which  the  trus- 
tees were  authorized  to  vote.  It  further 
provides  that  the  trustees  shall  not  vote  so 
as  to  substantially  change  the  company's 
business,  except  as  specifically  authorised. 
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There  is  nothing  here  which  seeks  to  work 
A  wrong  to  the  corporation,  to  confer  m 
benefit  upon  those  joining  in  the  trust,  or 
to  turn  the  management  of  the  stodnhold* 
era*  affairs  over  to  strangers.  Judged  by 
tlie  strictest  rule  of  a  stockholder's  right 
to  the  free  and  honest  judgment  of  his  co- 
etoekholders,  the  agreement  here  made  by 
more  than  three  fourths  of  the  stockholders 
is  a  legitimate  arrangement  for  carrying 
out  their  purpose  to  dose  out  the  affairs  of 
the  eompany. 

The  argument  that  each  stockholder  is 
entitled  to  the  presence  of  his  associates  to 
the  end  that  they  shall  reason  and  be  rea- 
soned with  is  not  of  weight  here.  The  rule 
of  the  common  law  was  that  no  member  of 
a  corporation  could  vote  by  proxy.  1 
Thomp.  Corp.  §  875,  and  oases  cited.  But 
the  charter  of  this  company  introduces  a 
different  doctrine.  "Absent  members  may 
be  represented  and  vote  at  such  meetings 
by  an  agent  for ^ thai  purpose  duly  author* 
ized  by  writing,  signed  by  the  member  or 
members  to  be  represented."  Act  to  estab- 
lish a  manufacturing  corporation,  by  the 
name  of  the  Jaekson  Company,  32  Me.  Lawsy 
1830,  p.  197.  It  is  not  necessary  to  now 
consider  what  effect  the  act  of  1842,  for- 
bidding all  proxy  voting,  giving  one  vote 
for  each  share  up  to  ten,  one  vote  for  every 
two  ehares  between  ten  and  twenty,  and  no 
more  (Rev.  Stat.  chap.  146,  §  20),  had  upon 
this  right  (Dow  ▼.  Northern  R.  Co.  67  N. 
H.  1,  25  et  8e<|.,  36  Atl.  510).  The  act  ol 
1842  was  repealed  four  years  later,  and  the 
principle  of  general  proxy  voting  was  adopt* 
ed.  Laws  1846,  chap.  321,  §  5.  The  limi- 
tation of  the  right,  ineorporated  in  the  re- 
vision of  1867  (Gen.  Stat.  1867,  chap.  134, 
I  21),  was  removed  in  1901;  so  that  now 
a  proxy  can  represent  more  than  one  stock- 
holder, and  one  stockholder  can  be  proxy 
for  another.  Laws  1001,  chap.  68.  Wheth- 
er the  charter  or  the  general  law  applies 
here,  the  rule  is  that  one  or  many  stock* 
holders  may  be  represented  at  the  stock- 
holders' meeting  by  an  agent. 

The  claim  that  tiie  votes  cast  by  the  trus- 
tees were  invalid  because  they  were  in  effect 
votes  by  proxy,  and  that  one  stockholder 
cannot  act  as  proxy  for  another  stockholder, 
nor  can  a  proxy  act  for  more  than  one 
stockholder  (Pub.  Stat.  chap.  149,  f  22),  is 
answered  by  the  act  heretofore  referred  to. 
The  statute  has  been  repealed.  Laws  1901, 
ehap.  68.  If  the  statutes  authorizing  voting 
by  proxy  do  not  apply  to  a  corporation 
chartered  in  1830,  then  the  charter  of  this 
company  plainly  confers  rights  as  broad  as 
those  here  exercised. 

The  trustees  voted  more  than  one  eighth 
of  the  whole  capital  stock,  but  such  action 
did  not  affect  the  result.  In  any  events  they 
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lawfully  voted  75  shares.  Forty-four  other 
shares  were  voted  the  same  way,  and  104 
shares  were  voted  against  the  sale.  It  Is 
therefore  unnecessary  to  consider  whether 
the  statute,  XMUssed  after  the  charter  was 
granted,  and  restricting  the  right  to  vote 
on  large  holdings  of  stock  (Laws  1840, 
chap.  821,  §  5),  can  affect  the  rights  of 
these  stockholders.  As  the  result  was  not 
affected  by  the  action  complained  of,  the 
vote  to  sell  cannot  be  set  aside  lor  Budt 
cause.  Atty.  €kn.  ex  rel.  Pearson  r.  Fol- 
som,  69  K.  H.  556,  45  Atl.  410. 
Case  discharged. 

All  concur. 

Plaintiff,  on  January  2,  1912,  having 
moved  for  a  r^earing  upon  the  legality  of 
the  sale,  and  invited  further  argument  upon 
the  method  of  liquidating  the  assets.  Pens* 
lee,  J.,  handed  down  the  following  addition- 
al opinion: 

The  plaintiffs  now  object  to  ^e  proposed 
sale  upon  the  grounds:  (1)  That  the  diS' 
solution  amounts  to  a  taking  of  their  prop- 
erty against  their  consent:  (2)  that  in 
closing  out  a  partnership  any  partner  can 
compel  an  auction  sale  of  the  property;  and 
(3)  tiiat  the  defendants  have  agreed  for  a 
sale  to  tiierasebres. 

1.  The  claim  of  a  right  to  a  sale  by  anc- 
tion,  or  a  price  fixed  by  a  jury,  is  based 
first  upon  the  assumption  that  there  is  here 
a  taking  of  the  plaintiffs'  property  in  invi- 
tum,  and  that  this  cannot  lawfully  be  done 
except  upon  such  an  ascertainment  of  value. 
If  it  were  true  that  this  amounted  to  such 
a  taking,  then  the  proceeding  could  not  be 
unheld  upon  any  theory.  Private  prop- 
erty cannot  be  so  taken  except  for  public 
use.  But  there  is  here  no  taking  of  prop- 
erty whatever.  It  is  a  mere  question  <^ 
contract  and  of  carrying  the  contract  into 
effect.  If  it  is  true  (as  the  plaintiffs  now 
admit)  that  a  dissoluticm  of  tiie  corpora* 
tiott  and  a  distribution  of  its  assets  is  a 
part  of  the  original  undertaking  of  the  in- 
c6rporators,  then  a  sale  for  the  purpose  of 
sueh  distribution  is  no  more  a  taking  of  a 
stockholder's  property  than  a  sale  of  the 
corporation's  manufactured  product  in  the 
ordinary  course  of  trade  would  be.  In  each 
instance  there  is  a  sale  of  property  in  which 
he  has  an  interest.  It  may  be  that  in  each 
ease  he  protests  against  the  particular 
transaction.  But  his  present  protest  can- 
not revoke  his  prior  consent  to  a  method  of 
doing  business  which  is  now  being  followed, 
nor  can  his  attempted  withdrawal  of  eon- 
sent  make  a  proceeding  to  which  he  has 
agreed  a  taking  of  his  property. 

2.  The  eontention  that  the  plaintiffs  are 
entitled  as  a  matter  of  right  to  their  pro- 
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portion  of  the  proceeds  of  all  the  assets  as 
fixed  bj  an  auction  sale  is  also  urged  upon 
the  assumption  that  the  best  selling  price 
reasonably  obtainable  cannot  otherwise  be 
found.  Each  owner's  right  is  to  his  propor- 
tion of  the  net  proceeds  of  all  the  assets. 
He  is  entitled  to  his  share  of  what  the 
property  can  be  sold  for,  as  distinguished 
from  what  it  is  worth.  If  this  implies  that 
the  assets  must  be  sold,  it  does  not  neces< 
sarily  involve  an  auction  sale.  It  not  in- 
frequently happens  that  such  a  sale  would 
be  ruinous,  when  one  by  private  agreement 
could  be  negotiated  for  a  fair  price  and  to 
the  advantage  of  all  concerned.  Sales  at 
public  auction  have  been  ordered  because  it 
was  thought  that  in  this  way  a  fair  sale 
and  the  highest  price  would  be  assured. 
This  is  not  because  the  parties  have  a  vest- 
ed right  to  have  the  value  so  fixed,  but  be- 
cause courts  hare  thought  that  the  business 
transaction  of  liquidation  (when  imposed 
upon  courts)  would  be  better  carried  out  in 
this  way.  It  was  merely  a  means  for  giv- 
ing the  parties  their  rights  in  the  proceeds. 
It  was  not  a  right  in  and  of  itself. 

Even  in  the  early  English  reports,  cases 
are  found  where  sales  other  than  at  auction 
were  approved  by  the  chancellor;  some  go- 
ing so  far  as  transferring  the  interest  of  a 
minor  heir  to  a  surviving  partner.  In  a 
later  case  in  the  House  of  Lords  these  au- 
thorities are  reviewed  and  the  true  rule  is 
laid  down.  "It  is  very  true,  as  was  said  at 
the  bar,  that  on  dissolving  a  partnership  of 
this  kind  the  ordinary  course  would  be  for 
the  court  to  direct  a  sale  of  the  assets,  and, 
if  necessary,  a  sale  of  the  concern  as  a  go- 
ing concern,  and  to  give  liberty  for  pro- 
posals to  be  made  by  either  party  to  pur- 
chase it  before  the  judge  in  chambers.  My 
lords,  those  provisions  are  molded  in  every 
case  by  the  court  to  meet  the  circumstances 
of  the  particular  case;  and  it  appears  to 
me  that,  looking  at  the  nature  of  this  busi- 
ness, and  looking  at  the  very  small  interest 
which  was  taken  in  it  by  the  respondent 
[one-^eighth],  it  would  certainly  not  be  de- 
sirable in  this  case  to  have  a  sale,  or  to 
bring  these  premises  to  the  hammer  for  the 
purpose  of  ascertaining  what  sum  ought  to 
be  given  for  them.  It  is  a  case,  therefore, 
in  which,  if  a  decree  for  a  dissolution  had 
been  made  in  the  first  instance,  I  apprehend 
that  the  court  would  have  thought  it  right 
to  authorize  the  owner  of  seven-eighths  of 
the  concern  to  lay  proposals  for  a  purchase 
before  the  judge  in  chambers.  I  am  about 
to  submit  to  your  lordships  a  provision 
which  will,  I  think,  in  another  way,  arrive 
in  substance  at  the  same  end."  The  follow- 
ing decree  was  entered:  (1)  An  account  for 
mesne  profits.  (2)  *'That  an  inquiry  be 
made  what  sum  would,  on  the  2l8t  of  Feb- 
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ruary,  1873,  have  represented  the  respond- 
ent Daniel  Backhouse  Syers's  one-eighth 
share  in  the  value  of  the  said  music  hall 
1  and  tavern  if  it  had  then  been  sold  as  a 
going  concern,  after  deducting  all  charges 
thereon  and  all  liabilities  of  the  business.'' 
(3)  That  upon  payment  of  these  sums  with- 
in a  time  to  be  fixed  by  the  judge  in  cham- 
bers, no  further  accounts  be  taken.  (5)  If 
payments  are  not  made  as  ordered,  there 
must  be  a  sale  in  the  usual  way.  Syers, 
V.  Syers,  L.  R.  1  App.  Cas.  174,  35  L.  f.  N. 
S.  101,  24  Week.  Rep.  790. 

In  commenting  on  this  case,  it  is  said 
in  Lindley  on  Partnership:  ''Moreover,  in 
Syers  v.  Syers  it  was  held  by  the  House 
of  Lords  that  in  the  case  then  before  it  the 
court  could,  in  its  discretion,  either  order 
the  sale  of  the  undertaking  as  a  going  con- 
cern, or  approve  of  the  purchase  by  one 
partner  of  the  share  of  his  copartners.  The 
rule  as  to  selling  partnership  property  is 
merely  adopted  in  order  that  justice  may 
be  done  to  all  parties  when  no  other  course 
has  been  or  can  be  agreed  upon.  It  is  not 
an  arbitrary  rule  inflexibly  applied  in  all 
cases,  whether  it  is  necessary  or  not;  and 
although,  if  one  partner  or  his  representa- 
tive insist  on  a  sale,  the  court  may  not  be 
able  to  refuse  to  enforce  that  right,  still  the 
court  is  always  inclined  to  accede  to  any 
other  mode  of  settlement  which  may  be  fair 
and  just  between  the  parties."  And  in  a 
footnote:  '*And  qu.,  whether  the  discretion 
alluded  to  exists  in  all  cases?  But  why 
should  it  not?  Its  exercise  would  often  be 
most  beneficial."  Lindley,  Partn.  7th  ed. 
1905,  587. 

"A  sale  is,  generally  speaking,  that 
method  of  disposing  of  the  property,  or 
facilitating  its  division,  which  is  least  open 
to  the  danger  of  fraud  or  mistake,  and  is 
therefore  much  favored.  ...  It  must 
always  be  possible  that  the  peculiar  circum- 
stance of  the  case  may  make  a  sale  injuri- 
ous, and  that  the  true  interests  of  all  par- 
ties may  be  better  preserved  and  protected 
without  it;  and  then  a  court  is  under  no 
obligation  to  require  a  sale."  Parsons, 
Partn.  4th  ed.  §  420. 

There  is  no  one  hard-and-fast  rule  for 
adjusting  partnership  affairs  in  court  pro- 
ceedings, and  the  claim  that  the  partners' 
shares  can  be  determined  only  by  an  auction 
sale  is  not  well  founded.  Mauck  v.  Mauck, 
54  111.  281;  Taylor  v.  Hutchison,  25  Gratt. 
536,  18  Am.  Rep.  099.  The  suggestion  that 
an  order  for  a  sale  of  tlie  net  Jackson  assets 
at  auction,  limiting  the  lowest  bid  to  the 
price  fixed  by  the  sale  to  the  Nashua  Com- 
pany, may  produce  good  results  and  can  do 
no  harm,  rests  upon  the  assumption  that 
the  present  offer  would  still  be  open  to  ac- 
ceptance if  the  auction  failed  to  develop  a 
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Idgher  bidder.  But  conoeding  this,  it  must 
also  be  evident  tbat  an  attempt  to  sell  at 
auetion  might  do  no  good.  It  is  at  most  a 
question  of  the  best  sale  price  and  how  to 
obtain  it.  If,  upon  the  evidenee,  the  court 
is  satisfied  that  this  has  been  obtained, 
there  is  no  occasion  for  further  proceedings 
to  secure  additional  evidence  on  the  point 
If  the  court  thought  the  question  was  not 
Batisfaetorily  answered  by  the  evidence,  it 
might  be  appropriate  (in  a  case  where  cause 
was  shown  for  liquidation  by  the  court)  to 
order  the  sale  at  auction,  or  in  some  other 
way.  That  the  auction  sale  is  not  an  abso- 
lute right  is  stated  in  terms  in  the  opinion 
in  Mason  v.  Pewabie  Min.  Co.  133  U.  8.  §0, 
33  L.  ed.  524,  10  Sup.  Ct.  Rep.  224,  the  au- 
thority chiefly  relied  upon  by  the  plaintiffs: 
"We  do  not  say  that  tiliere  may  not  be  cir- 
cumstances presented  to  a  court  of  chancery, 
which  is  winding  up  a  dissolved  corporation 
and  distributing  its  assets,  that  will  justify 
a  decree  ascertaining  their  value,  or  the 
value  of  certain  parts  of  them,  and  maJcing 
a  distribution  to  partners  or  shareholders 
on  that  basis;  but  this  is  not  the  general 
rule."  Even  with  this  qualification,  Mr. 
Justice  Bradley  stated  his  opinion  to  be 
that  "the  opinion  of  the  court  asserts  too 
strongly  the  right  of  the  minority  stock- 
holders to  insist  upon  a  sale.  In  many  cases 
in  til  is  country,  a  valuation  of  the  interest 
of  a  minority,  under  the  4if®<!^ioi^  ^^  ^^® 
court,  has  been  deemed  a  proper  method  of 
ascertaining  their  share  in  the  assets,  where 
a  sale  would  be  prejudicial  to  the  interests 
of  the  whole." 

This  is  the  law  in  cases  where  the  liqui- 
dation of  the  assets  is  in  the  hands  or  un^ 
der  the  direction  of  the  court.  But  liquida- 
tion is  not  necessarily  a  judicial  proceeding, 
nor  can  judicial  action  in  referenee  to  it  be 
invoked,  ezo^t  f<ir  cause.  The  plaintiffs' 
wh(4e  contention  is  based  upoa  the  assump- 
tion that  in  every  case  of  dissolution  the 
liquidation  is  a  matter  for  judicial  adminis- 
tration, unless  the  parties  are  entirely 
agreed.  The  law  is  otherwise.  It  is  not  a 
matter  of  course  that  a  court  of  equity  will 
interfere  in  the  liquidation  of  the  assets 
pf  a  corporation  or  firm  by  a  majority  in 
interest.  It  is  the  right  of  the  parties  to 
conduct  this  part  of  their  business  for  them- 
selves. Before  this  right  can  be  interfered 
with  it  must  be  made  to  appear  that  the 
majority  are  assuming  to  exercise  powers 
not  conferred  upon  them,  or  are  proceeding 
in  a  manner  not  authorized  by  law. 

The  typical  cases  where  receivers  or  sales 
have  been  ordered  are  those  where  there 
were  only  t^o  partners.  In  case  of  a  dis- 
agreement, there  was  no  majority  either 
way.  But  no  case  has  been  cited  where,  in 
case  of  more  than  two  partners,  the  honest 
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and  judicious  action  of  the  majority  in  clos- 
ing out  the  property  has  been  reviewed  by 
a  court  of  equity.  In  the  case  at  bar  cause 
for  a  receivership  was  alleged,  but  not 
proved.  If  it  had  been  established,  then  the 
question  what  kind  of  a  sale  should  be  or- 
dered by  the  court  would  arise,  as  in  Syers 
V.  Syers,  before  cited.  No  cause  for  a  re* 
oeiver  being  shown,  and  the. allegations  of 
misconduct  having  been  disproved,  it  fol- 
lows that  the  action  of  tlie  majority  can* 
not  be  interfered  with. 

After  a  dissolution,  each  partner  still 
has  implied  authority  to  dispose  of  the  firm 
property  by  sale  or  other  reasonable  mode, 
necessary  for  the  purpose  of  winding  up  the 
firm.  Lapenta  v.  Lettieri,  72  Conn.  377,  77 
Am.  St.  Rep.  315,  44  AtL  730;  Bobbins  v. 
Fuller,  24  N.  Y.  570;  Gray  v.  Green,  142 
N.  Y.  316,  40  Am.  St.  Rep.  696,  37  N.  £. 
124;  Walling  v.  Burgess,  122  Ind.  299,  7 
L.R.A.  481,  22  N.  £.  410,  23  N.  £.  107G; 
Bach  V.  State  Ins.  Co.  64  Iowa,  595,  21  N. 
W.  99;  Barton  v.  Lovejoy,  56  Minn.  380,  45 
Am.  St.  Rep.  482,  67  N.  VV.  936 ;  Shanks  v. 
Klein,  104  U.  S.  18,  26  L.  ed.  635. 

"The  dissolution  of  a  partnership  termi- 
nates the  capacity  of  the  individual  part- 
ners to  continue  the  firm  business  witli  the 
partnership  property  and  assets,  and  to  in- 
cur debts  in  the  firm  name.  But  the  part- 
nership property  will  remain  to  be  disposed 
of  and  its  assets  to  be  collected  and  partner- 
ship debts  must  be  paid.  .  .  .  Notwith- 
standing the  dissolution  of  the  partnership, 
the  firm  continues  to  exist  for  all  purposes 
necessary  for  winding  up  its  affairs;  other- 
wise, as  was  said  by  Lord  Justice  Turner, 
it  would  be  necessary  to  apply  for  a  re- 
ceiver in  every  case  upon  the  dissolution  of 
a  partnership.  Butchart  v.  Dresser,  4  De 
G.  M.  A  G.  542-544,  43  Eng.  Reprint,  619, 
10  Hare,  453,  68  Eng.  Reprint,  1004,  1 
Week.  Rep.  178.  If  partners  have  not  pro- 
vided for  the  manner  in  which  the  affairs 
of  the  partnership  shall  be  wound  up,  the 
law  provides  therefor  by  continuing  the 
partnership,  with  its  incidents  of  interest, 
powers,  and  obligation,  for  the  purpose  of 
winding  up  the  concerns  of  the  partnership 
so  far  as  is  necessary  to  that  end  and  no 
further.  Parsons,  Partn.  420."  Davis  v. 
Megroz,  55  N.  J.  L.  427,  431,  26  Atl.  1010. 

The  power  of  partners  to  so  close  out 
their  affairs  is  not  curtailed  by  courts  in 
the  absence  of  proof  of  illegal  acts,  or  at 
least  of  gross  incompetence.  Birdsall  v. 
Colie,  10  N.  J.  Eq.  63;  Cox  v.  Peters,  13 
N.  J.  Eq.  39;  Nathan  ▼.  Bacon,  76  N.  J. 
Eq.  401,  72  Atl.  359. 

"In  case  of  an  actual  disagreement  he 
[Kent]  adds  that  the  weight  of  authority  ii 
in  favor  of  the  power  of  the  majority  of 
the  firm,  acting  in  good  faith,  to  bind  the 
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minority.  And  such  ought  to  be  the  law; 
for  where  there  is  a  community  of  interest, 
certainly  it  is  the  will  of  the  majority, 
and  not  the  will  of  the  minority,  that  ought 
to  control.  If  there  is  a  fraudulent  combi- 
nation on  the  part  of  the  majority  to  injure 
or  oppress  the  minority,  the  law  is  other- 
wise. But,  in  the  absence  of  fraud,  certain- 
ly it  is  the  majority,  and  not  the  minority, 
that  ought  to  control."  Staples  v.  Sprague, 
75   Me.   458,   460. 

The  rule  applies  with  added  force  in  the 
case  of  a  corporation,  where  there  is  no 
such  thing  as  binding  action  by  one  in- 
dividual, but  b\1  action  is  to  be  taken  by 
the  majority.  The  majority  are  trustees 
with  not  only  the  power,  but  also  the  posi- 
tive  duty,  to  liquidate  the  assets.  The  ques- 
tion is  how  this  can  best  be  done.  Upon 
this  question  they  act  in  good  faith  and 
negotiate  a  sale  whidi,  upon  invest igation, 
is  found  to  be  for  an  adequate  price.  A 
reasonable  price  having  been  obtained  in  a 
manner  approved  by  a  majority  of  the  bene- 
ficiaries, there  is  no  equity  in  the  claim  of 
a  dissatisfied  minority  that  the  trust  should 
be  administered  in  aceordance  with  their 
views  and  against  the  wishes  of  the  ma- 
jority. 

It  was  urged  at  the  argument  that  the 
finding  in  the  superior  court  on  the  ques- 
tion of  the  adequacy  of  price  did  not  go  so 
far  as  to  include  the  fact  that  the  price 
was  fair  if  measured  in  the  selling  price 
of  the  Nashua  stock.  The  argument  was 
that  while  1}  shares  of  Nashua  stock  might 
be  a  fair  equivalent  for  one  share  of  Jack- 
son stock,  it  was  not  found  that  $585,000 
was  a  fair  cash  price  for  the  net  Jackson 
assets.  It  was  then  suggested  to  counsel 
that,  if  the  assumption  in  the  former  opin- 
ion that  the  finding  covered  both  points  was 
erroneous,  application  might  be  made  to 
the  superior  court  to  limit  the  finding  ac- 
cording to  its  true  intent.  Such  applica- 
tion has  been  made,  and  the  presiding  jus- 
tice has  not  qualified  the  former  statement. 
This  is  taken  to  mean  that  the  construction 
heretofore  put  upon  it  is  not  contrary  to 
its  intended  meaning. 

But  even  if  it  be  conceded  that  there  has 
been  no  finding  of  a  fair  sale  at  a  price 
fixed  in  terms  of  money,  still  the  plaintiffs 
have  failed  to  make  out  a  case.  If  there  is 
no  finding  that  the  price  is  adequate,  neither 
is  there  one  that  it  is  inadequate.  The  sale 
being  one  the  majority  had  power  to  make, 
and  being  free  from  all  taint  of  fraud  or 
irregularity,  a  court  of  equity  will  not  in- 
terfere imless  there  be  such  inadequacy  of 
price  as  to  amount  to  proof  of  gross  mis- 
management*  It  is  not  incumbent  on  the 
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defendants  in  such  a  case  to  prove  a  sale 
for  full  value,  for  they  are  not  called  upon 
to  justify  their  aotioa.  It  is  for  the  plain- 
tiffs to  show  that  the  defendants  have  been 
guilty  of  a  violation  of  duty. 

3.  The  majority  act  is  in  a  sense  as  trus- 
tees for  the  minority  in  the  winding  up. 
They  hold  the  property  to  earry  out  eertain 
purposes,  and  in  doing  this  it  is  well  settled 
that  they  cannot  contract  with  themselves. 
And  the  rule  Is  the  same  as  to  contracts 
with  a  corporation  in  which  they  have  a 
financial  interest.  But  that  was  not  the 
situation  here.  As  to  that  part  of  the 
transaction  whereby  the  Jackson  Company 
received  Nashua  Company  stock,  it  is  evi- 
dent that  there  was  no  adverse  interest. 
Such  interest  in  the  Nashua  Company  as 
exists  was  created  by  the  sale.  It  was  not 
a  pre-existing  interest  which  made  it  de- 
sirable to  sell  out  the  Jackson  Company  for 
a  small  price.  The  only  difference  in  the 
ultimate  situation  of  the  parties  was  that 
the  majority  would  hold  their  Nashua  stock, 
while  that  of  the  minority  would  be  sold. 
There  is  no  possibility  of  conflicting  inter- 
est in  the  agreement  with  the  Nashua  Com- 
pany. It  was  of  equal  advantage  to  every 
Jackson  stockholder  to  secure  as  much 
Nashua  stock  as  possible  in  exchange  for 
the  Jackson  assets.  Nor  does  such  conflict 
appear  in  the  sale  of  the  Nashua  stock  to 
the  American  'Trust  Company,  upon  the 
guaranty  and  presumably  for  the  benefit  of 
Baylies.  This  sale  would  not  affect  the 
Nashua  Company,  in  which  the  assenting 
Jackson  stockholders  had  prospective  inter- 
ests. They  would  neither  gain  nor  lose 
by  a  sale  of  other  Nashua  stock,  by  and  to 
third  parties,  at  a  certain  price. 

The  theories  of  the  law  governing  liqui* 
dation,  which  are  advanced  in  support  of 
the  present  motion,  are  not  In  harmony  with 
the  trend  of  the  authorities.  The  broad 
proposition  that,  in  the  event  of  the  dissolu- 
tion either  of  a  partnership  or  a  corpora- 
tion, a  dissatisfied  minority  can  take  from 
the  majority  the  power  to  dispose  of  the 
assets  in  any  reasonable  way,  cannot  be  sus- 
tained. Before  the  control  of  liquidation 
is  taken  from  the  majority,  it  must  be 
shown  that  they  have  violated  their  trust ; 
and  before  a  sale  negotiated  by  them  can 
be  interfered  with,  it  must  appear  that  it 
was  not  a  fair  sale. 

Rehearing  denied. 

All  concur. 

Dismissed  by  the  Supreme  Court  of  the 
United  States,  November  1,  1915,  239  U.  8. 
627,  60  L.  ed.  474,  36  Sup.  Gt.  Rep.  164. 
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ERASTUS  LACBY 

V. 

CHARLES  LEMMONS,  Appt. 

(—  N.  M.  — ,  1S9  Pac.  949.) 

Constitutional   law  —  selsitre  of  con- 
fined calves. 

Section  1632,  Code  1915,  which  authorizes 
the  seizure  and  sale  of  animals  under  seven 
months  of  age  if  confined  in  any  of  the 
>vajs  mentioned  in  the  section  and  unaccom- 
panied by  their  mothers,  and  which  requires 
no  notice,  actual  or  constructive,  to  the 
owner,  of  such  seizure  and  sale,  is  uncon- 
stitutional as  authorizing  the  taking  of 
property  without  due  process  of  law. 
Far  other  oa8e$,  aee  Oonatitutional  Lato,  JL 

6,  7,  0,  in  Dig.  1-52  N.  8. 

(August  9,  1016.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Lincoln  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  possession  of  eleven  head  of  cat- 
tle.   Affirmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Mann  St  Nicholas  for  appellant. 
Mr.  George  W.  Prichard  for  appellee. 

Parker,  J.,  delivered  the  opinion  of  the 
court : 

This  was  an  action  in  replevin  brought 
by  the  plaintiff  and  appellee  against  the 
defendant  and  appellant  for  eleven  head  of 
cattle.  The  complaint  alleged  that  the 
plaintiff  was  the  owner  of  the  calves,  and 
that  in  January,  1912,  all  the  said  calves 
were  in  hia  possession  at  his  ranch;  that 
defendant,  claiming  to  be  an  inspector  of 
the  cattle  sanitary  board  of  the  state,  took 
the  said  calves  from  his  possession  and 
failed  and  refused  to  return  them;  that 
at  the  time  they  were  taken  the  animals 
were  young  calves  from  four  to  eight  or  ten 
months  old,  and  were  kept  in  a  corral  and 
pasture  adjoining  plaintiff's  ranch;  that 
four  of  the  calves  were  only  four  or  five 
months  old,  and  for  that  reason  were  un- 
branded;  that  they  were  worth  $22  per 
head.  It  appears  that  six  of  the  calves  were 
returned  to  the  plaintiff  after  suit  was 
brought. 

Headnote  by  Parkeb,  J. 

Note. —  The  constitutionality  of  statutes 
iafringing  freedom  to  deal  with  one's  prop* 
erty,  enacted  in  order  to  prevent  larceny,  is 
treated  in  the  note  to  State  v.  Brooken, 
L.K.A.1915B,  213,  which,  as  stated  in  the 
foregoing  opinion,  involved  other  provisions 
of  the  statute  which  is  passed  upon  in  Lacey 
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The  defendant  answered,  admitting  th? 
taking  of  the  calves  in  controversy,  alleging 
that  at  the  time  of  the  taking  the  calves 
were  held  in  an  inclosure  and  were  not 
accompanied  by  their  mothers,  and  that 
they  were  not  calves  of  milch  cows  actually 
used  to  furnish  milk  for  household  purposes 
on  carrying  on  a  dairy ;  that  upon  informa- 
tion and  belief  each  of  the  said  calves  was 
under  the  age  of  seven  months  at  the  time 
of  taking,  and  were  separated  from  their 
mothers,  and  that  demand  of  plaintiff  that 
he  produce  the  mothers  of  the  said  calves 
within  a  reasonable  time  was  made;  that 
appellee  failed  to  produce  the  mothers ;  and 
that  up  to  the  time  of  the  service  of  the 
writ  of  replevin  no  attempt  had  been  made 
by  appellee  to  prove  his  ownership. 

The  court  snstained  a  motion  interposed 
by  plaintiff  for  judgment  on  the  pleadings, 
and  rendered  judgment  against  the  defend- 
ant.    The  defendant  appealed. 

The  defendant  justifies  under  §§  1628 
and  1632,  Code  1915,  which  are  as  follows: 

"Sec.  1628.  That  hereafter  it  shall  be 
unlawful  for  any  person,  firm  or  corporation 
to  hold  under  herd,  confine  in  any  pasture, 
building,  corral  or  other  inclosure,  or  to 
picket  out,  hobble,  tie  together  or  in  any 
manner  interfere  with  the  freedom  of  calves 
of  neat  cattle  or  colts  of  horses,  asses  and 
burros  which  are  less  than  seven  months  old 
except  such  young  animals  be  accompanied 
by  their  mothers. 

"This  provision  shall  not  apply  to  the 
calves  of  milch  cows  when  such  cows  are 
actually  used  to  furnish  milk  for  household 
purposes  or  for  carrying  on  a  dairy ;  but  in 
every  such  case  the  person,  firm  or  corpora- 
tion separating  calves  from  their  mothers 
for  either  of  these  purposes  shall,  upon  the 
demand  of  any  cattle  owner,  sheriff,  in- 
spector or  any  .  .  .  officer,  produce,  in 
a*  reasonable  time,  the  mother  of  each  one 
of  such  calves  so  that  interested  parties  may 
ascertain  if  the  cow  does  or  does  not  claim 
and  suckle  such  calf." 

"Sec.  1632.  That  all  animals  held  in  vio- 
lation of  the  preceding  four  sections  shall 
bo  considered  estrays,  and  it  shall  be  the 
duty  of  any  inspector  appointed  by  the  cat' 
tie  sanitary  board  of  the  state  of  New 
Mexico,  who  shall  receive  notice  of  such  vio- 
lation, to  take  into  his  possession  as  estrays 
or  unclaimed  live  stock  all  such  animals  and 
hold  them  for  proof  of  ownership.  If  the 
ownership  of  such  estrays  be  not  proved 
within  ten  days,  they  shall  be  soM  by  the 
inspector  having  them  in  charge  at  th(? 
highest  price  obtainable;  the  funds  received 
from  such  sale,  after  the  costs  of  keeping 
and  sale  have  been  deducted,  shall  be  ttrrned 
over  to  the  cattle  board  to  be  kept  And  dis^ 
posed  of  in  the  sane  manner  as  is  now  pro-' 
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vided  by  law  for  funds  arising  from  the  sale 
of  estrays." 

N»  question  is  made  but  that  the  cattle 
inspector  followed  the  provisions  of  this 
statute.  The  question  presented  is  whether 
§  1632,  Code  1916,  is  violative  of  §  18,  art. 
2,  of  the  Constitution,  which  contains  tlic 
usual  guaranty  against  the  deprivation  of 
life,  liberty,  or  property  without  due  process 
of  law.  In  State  v.  Brooken,  19  N.  M.  404, 
L.R.A.1915B,  213,  143  Pac.  479,  Ann.  Cas. 
1916D,  136,  we  had  §  1628,  Code  1915,  be- 
fore  us  for  eonsideration,  and  we  there  up- 
held the  constitutionality  of  the  same.  In 
that  case  there  is  contained  what  might  be 
construed  as  an  intimation  by  the  court  that 
§  1632,  Code  1915,  might  be  held  to  be  un- 
constitutional on  the  ground  that  it  pro- 
vided for  the  taking  of  private  property 
without  due  process  of  law.  But  this  ques- 
tion was  not  decided  by  the  court  in  that 
case,  and  was  mentioned  for  the  reason 
merely  that,  even  if  it  were  unconstitutional, 
it  would  not  invalidate  §  1628,  which  was 
there  under  consideration. 

We  have,  then,  for  consideration  for  the 
first  time,  the  question  as  to  whether  §  1632 
authorizes  a  proceeding  violative  of  the  citi- 
zens' constitutional  right.  It  is  to  be 
noticed  that  this  section  contains  a  defini- 
tion of  what  are  estrays.  It  provides,  tak- 
en in  c<Ninection  with  §  1628,  that  all  calves 
of  neat  cattle,  and  other  animals  named, 
under  seven  months  of  age,  held  under  herd 
or  confined  in  any  of  the  ways  named  in 
the  section,  shall  be  considered  estrays. 
Taking  into  consideration  the  nature  of  the 
property,  we  can  see  no  objection  to  this 
definition.  It  is  a  matter  of  common 
knowledge  that  calves  of  neat  cattle,  if 
separated  from*  their  mothers  long  enough 
to  become  weaned,  can  never  afterwards  be 
identified  so  that  the  ownership  thereof  may 
be  established.  Cattle  in  this  state  almost 
universally  roam  at  large  upon  tiie  public 
ranges,  and  the  only  means  of  identification 
and  the  only  proof  of  ownership  is  by 
brands.  It  is  also  a  matter  of  common 
knowledge  and  experience  that  the  only 
means  of  identification  of  the  ownership  of 
calves  until  they  are  branded  is  by  the 
observation  of  the  mother  and  the  calf  to- 
gether. If  the  mother  suckles  the  calf,  the 
identity  of  the  ownership  of  the  calf  is 
established.  If  the  calf  is  separated  from 
the  mother  until  it  becomes  weaned,  this 
evidence  of  ownership  is  lost  and  destroyed, 
rendering  the  calf  subject  to  the  machina- 
tions of  the  cattle  thief  and  with  no  means 
of  bringing  him  to  justice. 

nils  section,  then,  is  but  a  legislative 
deciaratien  that,  in  regard  to  this  class  of 
property,  the  mere  possession  of  calves 
under  seven  montte  of  4^  is  no  evidence 
L.R.A.1917A. 


whatever  of  ownership,  aUd  that  calves  held 
under  the  circumstances  mentioned  in  the 
statute  and  as  existing  in  this  case  are 
really  estrays  because  the  ownership  thereof 
is,  and  must  be,  from  a  legal  and  practical 
standpoint,  unknown.  As  we  pointed  out 
in  State  v.  Brooken,  supra,  it  is  a  proper 
and  legitimate  exercise  of  the  police  power 
for  the  legislature,  in  the  interest  of  the 
stock  raising  business  in  the  state,  to  regu- 
late to  this  extent  the  use,  management,  and 
control  of  this  class  of  property. 

A  much  more  serious  consideration 
arises  out  of  the  fact  that  the  statute  pro- 
vides for  a  seizure  and  sale  of  the  animals 
and  the  payment  of  the  money,  less  the  costs 
of  keeping  and  sale,  to  the  cattle  board,  to 
be  kept  and  disposed  of  in  the  same  manner 
as  is  provided  by  law  for  funds  arising  from 
the  sale  of  estrays.  The  disposition  of  tlie 
funds  arising  from  the  sale  of  estrays  is 
provided  for  in  §  162,  Code  1915.  This 
section  provides  that  at  any  time  within 
two  years  after  the  sale  of  the  animals  the 
lawful  owner  may  apply  to  the  cattle  sani- 
tary board  and  receive  the  net  amount  re- 
sulting from  such  sale,  less  the  sum  of  $1 
for  each  estray  to  be  retained  by  the  cattle 
sanitary  board  upon  the  owner  proving  his 
ownership  to  the  satisfaction  of  said  cattle 
sanitary  board. 

It  is  to  be  observed  in  this  connection 
that  this  statute  provides  for  no  judicial 
hearing,  and  provides  for  no  notice  of  any 
kind  whatever  to  the  owner  of  the  animals 
seized.  It  is  to  be  further  noticed  that 
the  net  proceeds,  less  $1  for  each  estray,  are 
to  be  paid  over  to  the  owner  of  the  animals 
at  any  time  within  two  years,  upon  such 
owner  proving  his  owner^ip  to  the  satis- 
faction of  the  cattle  sanitary  board.  The 
nature  of  the  proof  required  of  the  owner  to 
establish  his  ownership  is  not  pointed  out 
in  the  statute. 

The  question  then  is  whether  this  statute 
authorizes  the  taking  of  property  without 
due  process  of  law.  The  term  "due  process 
of  law"  has  been  often  defined,  but  it  is  of 
such  a  nature  that  no  general  definition  can 
be  formulated  whicli  "shall  be  accurate, 
complete  in  itself,  and  at  the  same  time  ap- 
propriate in  all  the  cases.  The  diversity  of 
definition  is  certainly  not  surprising  when 
we  consider  the  diversity  of  cases  for  the 
purposes  of  which  it  has  been  attempted, 
and  reflect  that  a  definition  that  is 
sufficient  for  one  case  and  applicable  to  ita 
facts  may  be  altogether  insufficient  or  en- 
tirely inapplicable  in  another."  Cooley^ 
Const.  Lim.  7th  ed.  p.  502. 

Mr.  Webster's  definition  in  the  famous 
Dartmouth  ^College  Case,  Dartmouth  Col- 
lege r.  Woodwiird,  4  Wheat.  519,  4  L.  ed. 
630,  is  aa  foUowa:  "By  the  law  ol  ik» 
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ia  nuMit  clearly  intended  the  general  law;  a 
law  wfaidi  hears  before  it  oondemns;  whicli 
proceed0  upon  inquiry,  and  renders  judg- 
ment only  after  trial.  The  meaning  ia 
that  every  citizen  shall  hold  his  life, 
liberty,  .  .  .  and  immunities,  under  the 
protection  of  the  general  rules  which  govern 
society.  Everything  which  may  pass  under 
the  form  of  an  enactment  is  not,  therefore, 
to  be  considered  the  law  of  the  land/' 

Judge  Cooley  points  out  that  this  defini- 
tion is  apt  and  suitable  as  applied  to  judi- 
cial proceedings.  He  says,  howcrer:  "Due 
process  of  law  in  each  particular  case  means 
4such  an  exertion  of  the  powers  of  govern- 
ment as  the  settled  maxims  of  law  permit 
and  sanction,  and  under  such  safeguards  for 
the  protection  of  individual  rights  as  those 
maxims  prescribed  for  the  class  of  cases  to 
which  the  one  in  question  belongs." 

See  Cooley,  Const.  Lim.  pp.  503  and  506. 

It  is  well  established  that,  in  the  ex- 
ercise of  the  police  power,  the  power  of 
taxation,  and  the  power  of  eminent  domain 
for  governmental  purposes,  due  process  of 
law,  in  a  constitutional  sense,  does  not  re- 
quire judicial  process  and  a  proceeding  ac- 
cording to  the  course  of  the  common  law. 
Cooley,  Const.  Lim.  7th  ed.  p.  507;  6  R. 
C.  L.  462,  §  448;  1  R.  C.  L.  1148,  §  89; 
Chicago,  B.  &  Q.  R.  Co.  v.  State,  47  Neb. 
549,  41  L.R.A.  481,  53  Am.  St  Rep.  657, 
66  N.  W.  624;  Chicago,  B.  k  Q.  R.  Co.  v. 
Nebraska,  170  U.  S.  57,  42  L.  ed.  948,  18 
Sup.  Ct.  Rep.  513 ;  People  ex  rel.  Herrick  v. 
Smith,  21  N.  Y.  695,  699;  Long  Island 
Water  Supply  Co.  v.  Brooklyn,  166  TJ.  S. 
686,  41  L.  ed.  1165,  17  Sup.  Ct.  Rep.  718; 
Re  State,  64  Mich.  417,  23  N.  W.  189; 
Davidson  v.  New  Orleans,  96  U.  S.  97,  104, 
24  L.  ed.  616,  619;  Crum  v.  Bray,  121  Ga. 
T09,  49  S.  E.  686,  1  Ann.  CaA.  991;  Gil- 
christ V.  Schmidling,  12  Kan.  263,  271; 
Weimer  v.  Bunbury,  30  Mich.  201,  210; 
Shook  ▼.  Sexton,  37  Wash.  609,  79  Pac. 
1098. 

If  the  proceedings  in  the  case  at  bar  are 
otherwise  lawful,  there  can  he  no  objec- 
tion to  them  because  they  are  administra- 
tive, and  not  judiciaL 

The  trouble  with  this  statute  arises  out 
of  the  fact  that  no  notice  is  required  to  be 
given  the  alleged  owner,  either  actual  or 
constructive.  We  assume  that  either  would 
be  sufficient  in  eases  of  this  kind.  It  is 
true  that  in  this  case  the  alleged  owner  did 
have  knowledge  of  the  seisure  of  the  cattle 
\j  the  cattle  inspector,  as  ia  evidenced  by 
the  fact  that  he  brought  this  action  of 
replevin  against  the  inspector,  and  by  the 
allegations  in  the  pleadings.  But  this  was 
accidental,  and  ean  have  no  effect  in  deter- 
mining the  question.  It  ia  not  what  is  done 
L.R.A.1917A. 


under  a  statute  ia  a  given  case,  but  it  is 
what  may  be  done,  that  determines  its  con- 
stitutionality. Stuart  v.  Palmer,  74  N. 
Y.  183,  30  Am.  Rep.  289.  And  ia  cases  like 
this  the  circumstances  might,  and  often 
would,  be  such  that  the  alleged  owner  would 
have  no  notice  whatever  of  the  seizure  and 
sale  of  the  cattle  until  long  after  the  same 
had  occurred.  The  statute  also  contemplates 
the  passing  of  the  title  and  relegates  the 
alleged  owner  to  the  recovery  of  the  pro- 
ceeds of  sale,  less  certain  deductions,  from 
the  cattle  sanitary  board. 

We  are  compelled  to  hold  that  this  stat- 
ute authorizes  the  taking  of  property  with- 
out due  process  of  law.  That  the  proceed- 
ings authorized  are  without  judicial  process 
is  no  objection.  But  in  proceedings  before 
administrative  officers  or  bodies,  at  some 
timo  before  the  property  is  finally  taken, 
the  owner  cnrdinarily  must  have  notioe  and 
opportunity  to  be  heard.  6  R.  C.  L.  p.  446, 
§  442;  Simon  v.  Craft,  182  U.  S.  427,  46 
L.  ed.  1165,  21  Sup.  Ct.  Rep.  836;  Wilcox 
V.  Hemming,  58  Wis.  144,  46  Am.  Rep.  625, 
15  N.  W.  435;  Crum  v.  Bray,  121  Ga.  709, 
49  S.  E.  686,  1  Ann.  Cas.  901;  Greer  v. 
Downey,  8  Ariz.  164,  61  L.R.A.  408,  71  Pac. 
900. 

The  doctrine  stated  has  been  specifically 
applied  to  the  taking  up  of  animals  running 
at  large,  in  some  of  the  cases  cited,  and  the 
doctrine  is  stated  and  many  cases  cited  in 
1  R.  C.  L.  p.  1148,  §  89.  See  also  Armstrong 
V.  Brown,  90  Am.  St.  Rep.  207,  and  note 
(106Ky,  81,  50  S.  W.  17). 

In  this  connection  it  may  be  well  to  note 
the  distinction  between  a  case  of  this  kind 
and  those  cases  where  some  controlling  ne- 
cessity for  the  public  good  requires  immedi- 
ate acti<m,  and  where  the  property  of  the 
citizen  may  be  taken  without  notice  and 
without  compensation.  The  destruction  of 
property  to  prevent  the  spread  of  fires  In 
cities  and  towns,  the  destruetion  of  animals 
afflicted  with  contagious  diseases  endanger- 
ing the  public  health,  are  familiar  examples 
of  this  class  of  cases.  In  those  cases  the 
rights  of  the  individual  must  yield  to  the 
general  welfare  of  the  many. 

But  in  cases  like  the  one  at  bar  no  eon- 
trolling  necessity  exists  to  seize  and  sell 
cattle  taken  by  a  cattle  inspector.  When 
cattle  situated  as  these  were  are  seized,  the 
claimant  or  owner  should  have  an  opportu- 
nity to  assert  his  right  thereto  by  producing 
the  evidence  of  their  ownership  before  the 
cattle  inspector,  before  the  same  are  sold. 
He  should  have  the  right  to  institute  and 
maintain  a  suitable  action  for  their  recov- 
ery, and,  as  before  seen,  the  statute  should 
require  notice  to  him  for  that  purpose. 

It  is  a  matter  of  regret  tiiat  we  are  com- 
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pelled  to  declare  this  act  unconstitutional. 
It  is  a  matter  of  common  knowledge  that  the 
most  effective  way  and  the  method  most 
largely  practised  in  this  state  to  effectuate 
the  larceny  of  cattle  is  to  separate  calves 
from  their  mothers;  this  destroying  all 
means  of  identification  and  proof  of  owner- 
ship by  the  true  ow^ner.  The  fact  remains, 
however,  that  the  law  must  be  enforced  as 


it  is  found  to  exist,  and  the  remedy  lies 
with  the  legislative  department  to  enact  a 
suitable  statute  on  this  subject. 

For  the  reasons  stated,  the  judgm^it  of 
the  court  below  will  be  affirmed;  and  it  is 
so  ordered. 

Roberts,  Ch.  J.,  and  Hanna,  J.,  concur. 


WASHINGTON  SUPR£MC  COURT. 

MRS.  CARRIE  fflRIG,  Appt, 

v. 

0.  B.  BUSSELL  et  al.,  Respts. 

(68  Wash.  70,  122  Pac..608.) 

Replevin  ^  condition  of  bond  ^  prose- 
cution of  action  ^  snoeess. 

1.  A  condition  in  a  replevin  bond  for  the 
prosecution  of  the  action  does  not  render 
the  surety  liable  merely  for  failure  to  es- 
tablish a  right  to  the  property. 

For  other  cases,  see  Replevin,  II,  o,  in  Dig, 
1-52  A'.  B. 

Same  ^  dismissal  of  action  ^  liability 
for  value  of  property. 

2.  A  judgment  of  dismissal  with  costs  in 
a  replevin  suit  does  not  render  the  sureties 
liable  for  the  value  of  the  property  in  case 
it  is  not  returned,  under  a  bond  conditioned 
for  the  prosecution  of  the  action,  the  return 
of  the  property,  if  return  thereof  is  ad- 
judged, and  for  payment  of  such  sum  as 
may  be  adjudged  against  plaintiff. 

For  other  cases,  see  Replevin,  IL  a,  in  Dig. 
1-52  N.  fif. 

Judgment  ^  replevin  ^  failure  to  di- 
rect return  of  property  —  estoppel. 

3.  A  defendant  in  a  replevin  suit  who  is 
entitled  to  a  return  of  the  property,  but 
acquiesces  in  the  entry  of  a  judgment  mere- 
ly dismissing  the  action,  cannot  maintain 
another  action  to  recover  such  property 
from  the  plaintiff,  who  took  it  into  his  pos- 
session. 

For  other  cases,  see  Estoppel,  II ,  c,  in  Dig. 
1-52  N.  8. 

(April  8,  1912.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the   Superior   Court  for   King  County 
granting  defendants'  motion  for  judgment 
notwithstanding   the  verdict   in   an   action 
upon  a  bond  given  in  a  replevin  suit  for 
the  recovery  of  certain  property.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Vinoe  H.  Faben,  for  appellant: 
The  condition  in  the  bond  to  prosecute 

■    ■■■  ■■^■■■■■«  ■■■  ■  *  ■■■  ■  **■   ■■*■■  ""P  ■  l^w  ■■■■ 

Note.  ^  As  to  liability  on  replevin  bond 
where  suit  is  dismissed  or  discontinued  or 
nonsuit  suffered,  without  a  judgment  for 
the  return  of  the  property,  see  annotation 
following  this  case,  post,  1191. 
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the  action  to  judgment  is  breached  by  a 
dismissal  or  other  termination  of  the  action 
prior  to  the  trial  upon  the  merits. 

Berghoff  v.  Heckwolf,  26  Mo.  611;  Boom 
V.  St.  Paul  Foundry  k  Mfg.  Co.  33  Minn. 
253,  22  N.  W.  638;  Pittsburgh  Nat.  Bank 
V.  Hall,  107  Pa.  583:  Gould  v.  Warner,  3 
Wend.  64;  Brown  v.  Parker,  5  Blackf.  291; 
Biddinger  v.  Pratt,  60  Ohio  St.  719,  36  N. 
E.  796;  Wells,  Replevin,  2d  ed.  §  416; 
Cobbey,  Replevin,  2d  ed.  §§  1263,  1254; 
Vinyard  v.  Barnes,  124  111.  346,  16  N.  E. 
254. 

In  replevin  the  plaintiff  must  recover 
upon  the  strength  of  his  own  right  of  pos- 
session-and  his  failure  to  so  recover  entitles 
the  defendant  to  a  return  as  a  matter  of 
course. 

Harvey  v.  Ivory,  35  Wash.  397,  77  Pac 
725;  Tliree  States  Lumber  Co.  v.  Blanks,  69 
L.R.A.  283,  66  C.  C.  A.  353,  133  Fed.  479; 
Meigs  V.  Keach,  1  Wash.  Terr.  306. 

Defendant  Bussell  is  liable  notwithstand- 
ing the  surety  may  not  be. 

Brown  v.  Baldwin,  46  Wash.  106,  89  Pac. 
483;  Carlson  v.  Curraa,  42  Wash.  647,  6 
L.R.A.(N.S.)  260,  86  Pac.  627;  Maitland  v. 
Purdy,  49  Wash.  675,  96  Pac.  154;  Fransioli 
v.  Thompson,  55  Wash.  269,  104  Pac.  278. 

Mr.  G.  E.  de  Steiguer,  for  respondent 
C.  B.  Bussell: 

There  can  be  no  recovery  upon  the  bond. 

Boyer  v.  Fowler,  1  Wash.  Terr.  102: 
Chambers  v.  Waters,  7  Cal.  390;  Valland- 
ingham  v.  Ray,  128  Ky.  606,  108  S.  W. 
806;  Mitchum  v.  Stanton,  49  Cal.  302; 
Colorado  Springs  Co.  v.  Hopkins,  5  Colo. 
206;  Ladd  v.  Prentice,  14  Conn.  117;  Vin- 
yard V.  Barnes,  124  HI.  346,  16  N.  E.  254; 
Thomas  v.  Irwin,  90  Ind,  567;  Citizens* 
State  Bank  v.  Morse,  60  Kan.  868,  57  Pac. 
115;  Smallwood  v.  Norton,  20  Me.  83,  37 
Am.  Dec.  39;  Badlam  v.  Tucker,  1  Pick. 
284;  Clark  v.  Norton,  6  Minn,  412,  Gil. 
277;  Mimding  v.  Michael,  2  Ohio  Dec.  168. 

A  judgment  is  conclusive  of  all  matters 
litigated  or  which  might  have  been  litigated 
in  a  former  action  between  the  same  par- 
ties. 

Stay  v.  Stay,  69  Wash.  651, 110  Pac.  549: 
Olson  V.  Title  Trust  Co*  68  Wash.  690,  100 
Pac.  49;  Spokane  Valley  Land  &  Water  Co. 
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T.  Jon6S»  53  Wash.  41,  101  Pac.  515;  Snow- 
den  y.  Anderson,  51  Woeh.  234,  08  Pac. 
610;  Clark  v.  Norton,  6  Minn.  412,  Gil. 
277;  Vinyard  v.  Barnes.  124  111.  346,  16  N. 
£.  254;  Colorado  Springs  Co.  v.  Hopkine,  6 
Colo.  206 ;  Chambers  v.  Waters,  7  Cal.  390 ; 
Kenyon  v.  Wilson,  78  Iowa,  408,  43  N.  W. 
227;  Bradley  Engineering  &  Maeh.  Co.  ▼. 
Muzzy,  54  Wash.  227,  103  Pac.  37,  18  Ann. 
Cas.  1072. 

Mr.  William  W.  Wilshire  for  respond- 
ent Fidelity  ft  Deposit  Company. 

Fnllerton,  J.,  delivered  the  opinion  of 
the  court: 

On  December  4,  1905,  one  Thomas  Cars- 
tens,  then  owning  certain  personal  property, 
consisting  of  bedroom  suits  and  furnishings, 
made  a  conditional  sale  of  the  same  to  the 
appellant,  Carrie  Ihrig,  for  the  sum  of 
$5,600.  Of  the  purchase  price,  $1,600  was 
paid  at  the  time  the  contract  was  entered 
into,  and  the  balance,  $4,000,  was  agreed  to 
be  paid  in  instalments  of  $150  each  on  the 
let  day  of  each  month,  commencing  with 
the  month  of  January,  1906.  The  contract 
of  sale  was  put  in  writing  and  duly  record- 
ed. The  contract  was  subsequently  assigned 
by  Carstens  to  one  J.  0.  Bruggemann,  and 
by  Bruggemann  to  the  respondent  C.  B.  Bus- 
sell.  The  payments  ocn  the  contract  were 
not  kept  up  according  to  its  terms,  and 
thereafter,  on  January  5,  1907,  Bussell 
brought  an  action  in  replevin,  against  Mrs. 
Ihrig  to  recover  the  property.  He  filed  a 
claim  and  delivery  bond  with  his  corespond- 
ent as  surety,  and  possession  oi  the  prop- 
erty  was  taken  from  Mrs.  Ihrig  at  the  com- 
mencement of  the  action.  The  bond  con- 
formed substantially  to  the  requirements  of 
the  statute,  which  provides  that  such  bond 
shall  be  conditio(ned  "for  the  prosecution  of 
the  action,  for  the  return  of  tilie  property  if 
return  thereof  be  adjudged,  and  for  the 
payment  to  him  of  such  sum  as  may  for  any 
cause  be  recovered  against  the  plaintiff.^' 
Mrs.  Ihrig  defended  the  replevin  action, 
setting  up  by  way  of  answer,  among  other 
things,  that  there  had  been  a  modification 
of  the  ccmtraot  while  it  was  still  owned  by 
Carstens,  by  the  terms  of  which  the  amount 
to  be  paid  monthly  on  the  contract  was  re- 
duced from  $150  to  $75  per  month.  The 
action  was  tried  by  the  court  without  a 
jury,  and  on  the  issue  of  a  modification  of 
the  contract  the  court  found  in  favor  of 
Mrs.  Ihrig,  finding,  further,  that  there  had 
been  no  default  on  her  part,  and  directed 
that  a  judgment  be  prepared  in  her  favor. 
A  judgment  was  thereupon  prepared  by 
counsel  for  Mrs.  Ihrig,  finding  that  the 
property  was  of  the  value  of  $5,000,  and  di- 
recting that  tbe  property  be  returned  to 
Mrs.  Ihrig,  or,  if  return  thereof  could  not 
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be  bad,  that  she  have  judgment  against  the 
plaintiff  for  $5,000,  the  value  thereof.  On 
this  judgment  being  presented  to  the  court, 
he  took  the  nmtter  under  advisement,  and 
after  consideration  struck  therefrom  all  that 
pertained  to  the  value  of  the  property,  its 
return  to  Mrs.  Ihrig,  and  judgment  in  her 
favor  for  the  value  of  the  property  in  case 
return  thereof  could  not  be  had,  and  caused 
a  judgment  to  be  entered  to  the  effect  that 
the  action  be  dismissed,  and  the  defendant 
recover  her  coets.  The  costs  were  thereafter 
ascertained  and  paid  into  court  by  the 
plaintiff. 

In  January,  1910,  the  present  action  was 
b^un  by  Mrs.  Ihrig  against  Bussell  and  his 
surety  on  the  replevin  bond  to  recover  the 
value  of  the  property  taken  thereunder.  In 
answer  to  the  complaint,  the  respondents, 
among  other  defenses,  set  up  the  judgment 
in  the  replevin  action,  and  pleaded  their 
compliance  therewith  by  the  payment  of 
the  money  judgment  rendered  against  them. 
On  the  trial  the  judgment  was  introduced 
in  evidence,  together  with  evidence  of  the 
payment  of  the  money  judgment,  and  the 
court  was  requested  to  rule  that  there  was 
no  liability  on  the  bond  for  the  value  of 
the  property  because  return  thereof  had 
not  been  adjudged  in  the  replevin  action,  and 
because  they  had  complied  with'  the  condi- 
tions of  the  judgment  as  actually  rendered 
and  entered.  The  request  was  overriJed 
for  the  time  being,  and  the  verdict  of  the 
jury  taken  as  to  the  value  of  the  property. 
On  the  return  of  the  verdict,  each  of  the 
respondents  moved  for  judgment  in  their 
favor  notwithstanding  the  verdict,  which 
motions  the  court  granted,  entering  a  judg- 
ment to  the  e^ect  that  the  plaintiff  take 
notiung  by  her  action.  This  appeal  fol- 
lowed. 

Conforming  the  replevin  bond  to  the  stat- 
utory requirements,  it  will  be  observed  that 
the  condition  of  the  bond  is  limited  to  three 
things,  namely,  for  the  prosecution  of  the 
action,  for  the  return  of  the  property  to  the 
defendant  if  return  thereof  be  adjudged, 
and  for  the  payment  to  him  of  such  sum 
as  may  for  any  cause  be  recovered  against 
the  plaintiff. 

The  appellant  bases  her  cause  of  action 
upon  the  first  of  these  conditions.  She  con- 
tends that  the  requirement  that  the  plain- 
tiff shall  prosecute  the  action  means  that 
he  shall  prosecute  it  to  effect,  that  he  must 
make  good  his  right  of  possession  to  the 
property  seized,  and  that  he  renders  his 
surety  liable  on  the  bond  for  the  full 
penalty  thereof  if  he  fails  so  to  do.  But 
it  would  seems  that  this  could  hardly  be 
the  meaning  of  the  condition  in  question. 
If  it  were  so,  there  would  be  but  little  neces- 
sity for  the  other  conditions,  as  the  whole  of 
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the  liability  upon  the  bond  would  be  ex- 
pressed by  the  first.  It  may  be,  as  some 
of  the  cases  seem  to  hold,  that  had  the 
plaintiff  suffered  a  dismissal  of  his  suit  ei- 
ther for  want  of  prosecution  or  because  in 
the  judgment  of  the  court  no  cause  of  action 
was  stated  in  his  complaint,  that  he  would 
have  rendered  his  surety  liable  on  the  bond 
for  the  value  of  the  property,  but  this  re- 
sult does  not  follow  when  he  prosecutes  his 
action  to  a  judgment  upon  the  merits, 
whether  that  judgment  be  for  or  against 
him.  In  either  case  he  has  prosecuted  his 
action,  and  from  thence  on  the  further  lia- 
bility of  the  surety  is  determined  by  the 
conditions  of  the  judgment. 

If  the  judgment  require  a  return  of  the 
property,  or  the  payment  of  the  money  in 
case  return  cannot  be  had,  or  require  the 
payment  of  money  for  any  cause,  the  surety 
is  liable  for  any  breach  of  the  requirements, 
but  no  liability  arises  for  the  value  of  the 
property  seized  from  the  mere  fact  that  the 
defendant  is  awarded  costs  in  the  action 
after  a  trial  upon  the  merits.  The  authori- 
ties seem  to  be  in  accord  upon  the  proposi- 
tions stated.  In  Thomas  v.  Irwin,  00  Ind. 
557,  the  facts  were  similar  to  the  facts  in 
the  case  at  bar.  The  plaintiff  in  a  replevin 
action  gave  a  bond  as  required  by  a  statute 
almost  the  exact  counterpart  of  our  own, 
and  secured  possession  of  the  property  in- 
volved. A  verdict  was  returned  in  favor  of 
the  defendant  on  which  a  judgment  for  costs 
was  rendered.  In  a  subsequent  action  upon 
the  bond  the  court  held  the  sureties  not  li- 
able for  the  value  of  the  property,  since  its 
return  was  not  adjudged  in  the  replevin  ac- 
tion. In  the  course  of  its  opinion  the  court 
said:  "The  difficulty  arises  out  of  the  fact 
that  the  judgment  in  the  replevin  action  did 
not  provide  for  a  return  of  the  property. 
Judgments  and  not  verdicts  rule  causes. 
The  verdict  in  the  replevin  action  exerts 
no  controlling  influence  in  this  collateral 
proceeding,  for  in  it  the  rights  of  the  par- 
ties are  to  be  measured  by  the  judgment, 
and  we  cannot  overleap  it  and  act  upon  the 
verdict.  Nor  can  we  here  inquire  whether 
the  judgment  was  right  or  wrong.  .  .  . 
It  is  a  general  rule  that  sureties  are  not  to 
be  held  beyond  the  terms  of  their  contract, 
and  a  statutory  undertaking  must  be  con- 
strued so  as  to  give  effect  to  the  terms  cm- 
ployed.  .  .  .  The  liability  of  the  surety 
on  the  bond  in  suit  is,  by  the  terms  em- 
ployed, limited  to  three  things:  The  due 
prosecution  of  the  action,  tlie  return  of  the 
property  if  a  return  be  adjudged,  and  the 
payment  of  such  sums  of  money  as  may  be 
recovered  against  the  plaintiff.  These  are 
independent  things.  If  a  complaint  should 
charge  a  failure  to  prosecute,  and  a  recov- 
ery of  damages,  it  would  certainly  not  be 
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a  sufficient  answer  to  aver  that  the  prop- 
erty had  been  returned;  and,  on  the  other 
hand,  if  a  return  had  been  adjudged  in 
such  a  case,  it  would  not  be  sufficient  to 
answer  payment  of  costs  and  damages.  The 
question  is,  however,  so  well  settled  by  au- 
thority that  we  deem  it  unnecessary  to 
enter  upon  a  discussion  of  this  point,  and 
content  ourselves  with  quoting  from  a  re- 
cent treatise  the  following  statement  of  the 
rule:  These  conditions  have  always  been 
treated  as  independent,  and  if  mther  was 
not  complied  with  the  bond  was  forfeited.' 
2  Sutherland,  Damages,  42.  ...  A 
surety  cannot  be  held  for  a  thing  he  did 
not  undertake  to  perform,  and  in  this  case 
the  surety  did  not  undertake  to  be  respon- 
sible for  the  return  of  the  property  unless 
a  return  should  be  adjudged  by  the  court. 
This  is,  as  we  have  shown,  an  independent 
condition,  and  no  liability  can  be  faetened 
on  the  surety,  unless  it  is  made  to  appear 
that  the  act  alleged  to  oonstitute  the  breach 
is  within  the  terms  of  the  condition.  We 
are  unable  to  perceive  how  a  failure  to  re- 
turn the  property  can  constitute  a  breach 
in  a  ease  where  there  has  been  no  judgment 
for  a  return.  The  undertaking  is  not  a  gen- 
eral one  for  the  return  of  the  property,  but 
is  an  undertaking  for  the  return  in  case  it 
shall  be  so  adjudged,  and  the  contract  of 
the  surety  is,  therefore,  restricted  and  limit- 
ed by  the  terms  of  the  instrument.  The  lia- 
bility of  the  surety  depends  upon  the  judg- 
ment, for,  unless  a  judgment  is  entered 
awarding  a  return,  the  case  is  not  within 
the  contract.  To  bring  the  case  within  the 
terms  of  the  contract,  it  must  be  made  to 
appear  that  tiie  court  had  awarded  a  re- 
turn. To  hold  the  surety  liable  for  a  fail- 
ure to  return  where  no  return  had  been 
adjudged  would  be  to  hold  him  in  a  case 
not  within  the  spirit  or  letter  of  his  under- 
taking.'' A  similar  state  of  facts  was  pre- 
sented in  the  case  of  Vallandingham  v.  Ray, 
128  Ky.  606,  108  S.  W.  896.  Holding  that 
no  recovery  could  be  had  in  an  action  upon 
the  replevin  bond,  the  court  said:  "One  of 
the  provisions  of  the  bond  is  that  the  plain- 
tiff in  the  replevin  suit  will  duly  prosecute 
that  action.  As  above  stated,  the  record 
in  this  case  shows  that  he  did  so.  The  other 
covenants  in  the  bond  are  to  the  effect  that 
the  plaintiff  shall  return  the  property  if  a 
restitution  ift  adjudged,  and  that  they  will 
be  answerable  to  the  defendants  in  the  re- 
plevin suit  for  such  sums  as  may  be  ad- 
judged them  therein.  In  order  to  deter- 
mine the  liability  of  the  bondsmen  upon 
these  two  covenants  of  the  bond,  we  must 
look  alone  to  the  judgment  in  the  replevin 
suit,  for  the  covenants  expressly  provide 
that  their  liability  in  these  partieulan  is  to 
be  measured  by  that  judgment.    When  so 
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tested,  we  find  that  there  has  been  no  breach 
•of  the  bond  whatever  for  which  these  bonds- 
men  can  be  held  liable."  To  the  fiame  effect 
are  the  following  cases:  Vinyard  ▼.  Barnes, 
124  111.  346,  16  N.  E.  254;  Chambers  v. 
Waters,  7  Cal.  390;  Clark  r.  Norton,  6 
Minn.  412,  Gil.  277;  Mitchtim  ▼.  Stanton, 
49  Cal.  302;  Colorado  Springs  Co.  v.  Hop- 
kins, 6  Colo.  206.  The  case  of  Meigs  r. 
Keach,  1  Wash.  Terr.  306,  is  cited  hj  the 
appellant  as  maintaining  the  position  that 
an  action  will  lie  upon  the  bond  in  suit.  In 
that  case  it  appears  that  Keach  brought 
suit  against  Meigs  to  recover  the  posses^ 
sion  of  certain  personal  property,  and  there- 
in obtained  possession  by  giving  a  replevin 
bond  with  sureties,  that  Meigs  gave  bond 
according  to  the  statute  and  obtained  a 
Tetum  of  the  property,  and  that  Keach 
thereupon  dismissed  his  action  aaid  paid 
the  costs.  After  this  had  been  done,  Meigs 
began  an  action  upon  the  bond,  allying  the 
facts  we  have  set  forth,  "and,  in  addition 
thereto,  a  breach  of  the  former  bond  by 
failure  to  prosecute,  and  damages.'^  A  de- 
murrer was  sustained  to  the  complaint  in 
the  court  below,  which  was  reversed  on  ap- 
peal, the  court  saying:  "It  is  settled  law 
that  where,  in  an  action  for  the  recovery  of 
X>erBona]  property,  a  statutory  bond  is 
given  by  the  plaintiff,  to  prosecute,  and  the 
plaintiff  discontinues,  even  with  the  con- 
sent of  defendant,  and  a  fortiori  if  with- 
out defendant's  consent,  the  defendant  can 
sue  upon  the  bond  and  recover  for  breach.'* 
The  case  seems  to  be  contrary  to  the  earlier 
•case  of  Bo3rer  v.  Fowler,  1  Wash.  Terr.  102, 
but,  conceding  it  applicable  to  our  present 
statutes,    it    is    distinguishaJI>le    from   the 


case  at  bar  for  the  reason  that  there  was  a 
breach  of  the  conditions  of  the  bond  in  that 
the  plaintiff  failed  to  prosecute  his  action, 
while  in  the  present  case  the  plaintiff  did 
prosecute  his  action  to  a  judgment  on  the 
merits,  and  complied  with  the  judgment 
rendered  against  him.  We  conclude,  there- 
fore, that  the  court  did  not  err  in  refusing 
to  allow  a  recovery  on  the  bond. 

The  appellant  further  contends  that  she 
should  have  been  allowed  to  recover 
against  Bussell  as  for  a  conversion  of  the 
property.  But  it  seems  to  us  that  her 
rights  to  the  property  were,  or  should  have 
been,  tried  out  in  the  replevin  action.  The 
question  of  the  right  to  the  property  was 
then  the  sole  question  at  issue.  When  the 
property  was  found  by  the  court  to  have 
been  wrongfully  taken  from  her,  she  had 
the  right  to  take  a  judgment  for  the  re- 
turn of  the  property  to  her,  or  for  its  value 
in  case  a  return  thereof  could  not  be  had, 
and  she  was  bound  at  her  peril  to  see  that 
the  proper  judgment  was  entered.  It  is 
true  that  she  attempted  to  have  a  judgment 
entered  which  seemingly  conformed  to  her 
rights,  which  the  court  refused  her.  If 
this  refusal  was  wrong,  her  remedy  was  not 
to  acquiesce  therein  and  bring  a  new  action. 
She  should  have  moved  against  the  judg- 
ment itself,  and,  if  necessary,  appealed 
therefrom.  But  the  judgment  standing  un- 
modified and  unreversed  measures  her  rights 
to  the  property  between  herself  and  the  ad- 
verse party  to  the  action. 

The  judgment  is  affirmed. 

DnnlMur,  CSi.  J.,  and  Gose,  Hovnt,  and 
Parker,  JJ.,  concur. 


Annolatioii — ^LiabOity  on  repleTm  in  bond  where  suit  is  disniisted  or  dis- 
continued or  nonsuit  suffered,  vrithout  a  judgment  for  the  return  of 
tfie  property* 


The  question  as  to  elements  of  dam- 
ages recoverable  in  an  action  on  replev- 
in bond  is  discussed  in  note  to  Lake  v. 
Hargis,  30  L.R.A.(N.S.)  366. 

Generally  a  replevin  bond  conforms  to 
statute  and  is  usually  conditioned  for 
the  prosecution  of  the  action,  for  the 
return  of  the  property  if  return  thereof 
is  adjudged,  and  for  the  payment  of 
such  sum  as  may  for  any  cause  be  re- 
covered against  the  plaintiff.  The  con- 
ditions of  the  bond  are  independent  and 
liability  accrues  whenever  there  is  a 
breach  of  one  or  more  of  them. 

The  condition  of  a  replevin  bond  to 
prosecute  to  or  with  effect  is  broken 
where  plaintiff  suffers  a  voluntary  or 
involuntary  nonsuit,  dismissal,  or  dis- 
continuance of  the  action;  and  the  de- 
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fendant  is  entitled  to  an  action  on  the 
bond  for  damages  actually  sustained,  in- 
cluding a  return  of  the  property  or  its 
value  if  title  be  in  him.  Lapp  v.  Ritter 
(1898)  88  Fed.  108  (full  value  of  prop- 
erty recoverable,  together  with  costs 
and  damages  for  its  unlawful  cap- 
tion and  detention,  unless  the  plaintiff 
in  replevin  proves,  in  mitigation  of  dam- 
ages, title  to  or  interest  in  the  property 
in  suit) ;  Allen  v.  Woodford  (1869)  36 
Conn.  143  (value  of  property  recover- 
able on  failure  to  return  writ,  but  evi- 
dence of  title  in  plaintiff  in  replevin 
admissible  in  mitigation  of  damages ;  dis- 
tinguishing Armsbee  v.  Davis  (1844)  16 
Oonn.  567,  on  the  latter  point,  upon  the 
ground  that  in  that  case  the  court,  upon 
*  the  withdrawal  of  the  replevin  action  by 
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plaintiff,  entered  judgment  against  him 
for  the  return  of  the  property;  and  on 
the  further  ground  that  in  that  ease  the 
evidence  was  offered  as  a  complete  de- 
fense, whereas  in  the  case  at  bar  it  was 
offered  simply  in  mitigation  of  dam- 
ages) ;  Mills  V.  Gleason  (1862)  21  OaL 
2/4  (value  of  property  recoverable  on 
dismissal);  Cox  v.  Sargent  (1897)  10 
Colo.  App.  1,  60  Pac.  201  (value  of  prop- 
erty recoverable  on  dismissal) ;  Persse 
V.  Watrous  (1861)  30  Conn.  139  (value 
of  property  recoverable  on  withdrawal 
of  replevin  suit) ;  Truitt  v.  Uollins 
(1899)  2  Penn.  (DeL)  30,  45  Atl.  541 
(costs  and  actual  damages  sustained  not 
to  exceed  penalty  of  bond  where  non- 
suit had  been  entered) ;  Langdoc  v.  Par- 
kinson (1878)  2  m.  App.  136  (costs  re- 
coverable where  plaintiff  in  replevin 
takes  nonsuit) ;  Flannigan  v.  Erwin 
(1912)  173  m.  App.  452  (value  of  prop- 
erty upon  discontinuance  of  suit) ; 
O'Neal  V.  Wade  (1852)  3  Ind.  410  (dam- 
ages claimed  recoverable  on  dismissal  by 
agreement  of  parties) ;  Peffley  v.  Ken- 
rick  (1891)  4  Ind.  App.  510,  31  N.  E.  40 
(value  of  property  recoverable  on  dis- 
missal of  replevin  suit) ;  Sherry  v. 
Foresman  (1841)  6  Blackf.  (Ind.)  56 
(damages  actually  sustained  recoverable 
notwithstanding  dismissal  of  replevin 
suit  against  the  will  of  plaintiff) ;  Wise- 
man v.  Lynn  (1872)  39  Ind.  250  (obli- 
gors liable  for  value  of  property  on  dis- 
missal of  suit,  but  fact  that  property 
belonged  to  plaintiff  goes  in  mitigation  of 
damages);  Hall  v.  Smith  (1859)  10 
Iowa,  45  (value  of  property  recoverable 
upon  dismissal  of  replevin  suit  with  or 
without  defendant's  consent) ;  Manning 
V.  Manning  (1881)  26  Kan.  98  (value 
of  property  recoverable  on  dismissal  of 
suit) ;  McKey  v.  Lauflin  (1892)  48  Kan. 
581,  30  Pac.  16  (value  of  property  recov- 
erable on  dismissal) ;  Roman  v.  Stratton 
(1810)  2  Bibb  (Ky.)  199  (value  of  prop- 
erty recoverable  where  writ  of  replevin 
is  quashed  as  having  improvidently  is- 
sued) ;  Kentucky  Land  &  Immigration 
Co.  V.  Crabtree  (1904)  118  Ky,  395,  80 
S.  W.  1161,  4  Ann.  Cas.  1133  (value  of 
property  and  costs  recoverable  on  dis- 
missal by  plaintiff) ;  Smith  v.  Whiting 
(1868)  100  Mass.  122  (nominal  damages 
recoverable  on  failure  to  prosecute  to 
final  judgment,  although  defendant  in 
replevin  had  no  lawful  title  to  replevied 
property);  Parrott  v.  Scott  (1887)  6 
Mont.  340,  12  Pac.  763  (actual  damages 
sustained  recoverable  on  dismissal) ; 
Alderman  v.  Roesel  (1898)  52  S.  C.  162, 
29  S.  E.  385  (actual  damages,  or,  in  ab- 
sence of  proof  of  actual  damages,  nom- 
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inal  damages,  recoverable  on  diseon- 
tinuance  of  replevin  suit);  Meigs  v. 
Keach  (1870)  1  Wash.  Terr.  306  (value 
of  property  recoverable  on  discontinu- 
ance of  suit). 

So  a  dismissal  of  a  replevin  suit  con- 
stitutes a  breach  of  the  bond  entitling 
the  obligee  to  an  action  for  a  return  of 
the  property  or  its  value,  although  the 
dismissal  was  ordered  on  his  own  motion 
for  defect  in  writ  (Waddell  v.  Bradway 
(1882)  84  Ind.  537;  Tuck  v.  Moses 
(1866)  54  Ma.  115) ;  or  for  want  of  jur- 
isdiction (Biddinger  v.  Pratt  (1893)  50 
Ohio  Sf.  719,  35  N.  E.  796;  Pierce  v. 
King  (1884)  14  B.  L  611;  Seaboard  Air 
Line  B.  Co.  v.  Hewlett  (1913)  94  S.  0. 
478,  78  S.  E.  329;  Welsh  v.  O'Brien 
(1868)  28  U.  C.  Q.  B.  405) ;  or  for  failure 
of  plaintiff  to  prosecute  (McAlester  y. 
Suchy  (1898)  1  Ind.  Terr.  666,  43  S.  W. 
952). 

A  plaintiff  in  replevin  has  a  right  to 
dismiss  the  action  without  leave  of  the 
court;  but  on  such  dismissal  the  defends 
ant  is  entitled  to  judgment  as  upon  issue 
found  against  the  plaintiff.  Maxey  v. 
White  (1876)  53  Miss.  80. 

The  conditions  of  a  replevin  bond  be- 
ing distinct  and  independent^  it  is  not 
necessary  to  the  maintaining  of  an  ac- 
tion for  breach  of  condition  to  prosecute 
that  there  should  have  been  a  judgment 
in  the  action  of  replevin  for  the  return 
of  the  property  or  for  damages.  Mills 
V.  Gleason  (1862)  21  CaL  274;  Cox  v. 
Sargent  (1897)  10  Colo.  App.  1,  50  Pac. 
201;  Persse  v.  Watrous  (1861)  30  Conn. 
139;  Flannigan  v.  Erwin  (1912)  173 
HL  App.  452;  Peffley  v.  Kenrick  (1891) 
4  lad.  App.  510,  31  N.  E.  40;  Brown  v. 
Parker  (1840)  5  Blackf.  (Ind.)  291; 
Little  V.  Bliss  (1895)  55  Kan.  94,  39  Pae. 
1025;  Boom  v.  St.  Paul  Foundry  db  Mfg. 
Co.  (1885)  33  Minn.  253,  22  N.  W.  538; 
Elliott  V.  Black  (1870)  45  Mo.  372; 
Berghoff  v.  Heckwolf  (1858)  26  Mo. 
511;  see,  however,  Ihriq  v.  Bussell^ 
ante,  1188 

In  an  action  founded  on  a  breach  of 
the  condition  of  a  replevin  bond  for  the 
return  of  the  property  or  its  value,  if  a 
return  thereof  is  adjudged,  there  can  be 
no  recovery  for  the  value  of  the  prop- 
erty in  the  absence  of  a  judgment  award- 
ix^  a  return,  for  the  liability  of  the 
sureties  is  measured  by  their  undertak- 
ing. Chambers  v.  Waters  (1857)  7  CaL 
390  (sureties  discharged  by  satisfying 
judgment  against  principal  for  costs) ; 
Mitchum  v.  Stanton  (1874)  49  Cal.  302 
(even  though  judgment  rendered  on  ap- 
peal) ;  Colorado  Springs  Co.  v.  Hopkins 
(1880)  5  Colo*  206  (an  allegation  merely 
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of  failure  to  deliver  held  bad  on  de- 
XQurrer,  the  breach  assigned  being  breach 
of  the  condition  to  deliver  property  in 
•case  return  thereof  shall  be  awarded) ; 
Ladd  V.  Prentice  (1840)  14  Ooim.  109 
(holding  that;  if  the  defendant  in  re- 
plevin intends  to  avail  himself  of  his 
attachment,  he  must  put  in  a  plea  which 
lays  a  foundation  for  a  decision  that  the 
property  shall  be  returned.  But  if  his 
plea  precludes  the  possibility  of  such  a 
decision,  he  foregoes  forever  the  oppor- 
tunity of  enforcing  his  attachment 
against  the  property,  or  making  any 
claim  upon  the  bond) ;  Vinyard  v.  Barnes 
(1888)  124  ni.  346,  16  N.  E.  254 
(holding  that  there  can  be  no  recovery 
•of  value  of  property  replevied  without 
proof  of  a  judgment  awarding  its  return, 
notwithstanding  the  condition  to  prose- 
cute with  effect  may  have  been  breached 
by  a  dismissal  of  the  replevin  suit,  since 
it  must  be  assumed  that  it  was  made  to 
appear  that  the  plaintiff  had  become  en- 
titled to  the  property,  in  view  of  the 
provision  of  the  statute  that,  if  the 
plaintiff  fails  to  prosecute  with  effect, 
judgment  shall  be  given  for  the  return 
of  the  property  unless  the  plaintiff  in 
the  meantime  shall  have  become  entitled 
to  the  possession  of  the  property) ; 
Thomas  V.  Irwin  (1883)  90  Ind.  557 
(although  the  verdict  found  that  the 
defendants  in  the  replevin  suit  were  en- 
titled to  a  return,  since  judgments  and 
not  verdicts  rule  cases;  see  also  Ihrig 
V.  Russell)  ;  Citizens'  State  Bank  v. 
Morse  (1899)  60  Kan.  526,  57  Pac.  115 
(a  verdict  for  defendant  in  replevin  for 
costs  not  being  an  adjudication) ;  Ken- 
tucky Land  &  Immigration  Co.  v.  Crab- 
tree  (1904)  118  Ky.  395,  80  S.  W.  1161, 
4  Ann.  Cas.  1133  (defendant  not  alleg- 
ing any  breach  of  bond,  except  a  failure 
to  return  property  or  pay  value  there- 
of) ;  Vallandingham  v.  Ray  (1908)  128 
Ky.  506,  108  S.  W.  896  (defendants 
sought  to  defeat  plaintiff's  right  of  re- 
covery by  nonsuit;  and  in  this  they 
were  successful,  for  their  demurrer  to 
plaintiff's  petition  was  sustained,  and 
bis  petition  was  dismissed,  with  judg- 
ment for  their  costs) ;  Cooper  v.  Brown 
(1838)  7  Dana  (Ky.)  333  (judgment  for 
return  necessary  to  compel  return  of 
property  taken,  or  to  maintain  action 
on  bond  for  failure  to  return  it) ;  How- 
ard V.  Wyatt  (1911)  145  Ky.  424,  140 
S.  W.  655  (no  recovery  for  damages  on 
bond  where  action  for  claim  and  de- 
livery is  dismissed  without  prejudice  for 
want  of  prosecution  on  motion  of  the 
defendant  and  no  return  of  the  property 

is  adjudged,  and  no  judgment  rendered 
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for  damages  for  its  detention);  Clark 
V.  Norton  (1861)  6  Minn.  412,  Gil.  277, 
(holding  if  an  action  in  replevin  before 
a  justice  is  simply  dismissed  with  costs, 
there  being  no  judgment  for  a  return, 
the  defendant  cannot  recover  the  value 
of  the  property  in  an  action  on  the 
replevin  bond) ;  Munding  v.  Michael 
(1895;  C.  C.)  2  Ohio  Dec.  158  (holding 
that  there  is  no  liability  on  bond  for 
value  of  property  where  the  court  failed 
to  award  a  judgment  for  its  return  in 
accordance  with  statute). 

In  an  action  for  breaefa  of  a  bond, 
with  condition  to  prosecute,  the  recovery 
must  be  limited  to  the  damages  actually 
sustained  by  the  plaintiff  in  said  suit; 
but  where  a  technical  breach  of  the  bond 
is  shown,  while  there  should  be  a  re- 
covery for  something,  the  recovery  may 
be  merely  nominal,  in  the  absence  of 
proof  of  actual  damages.  See  Alderman 
V.  Roesel  (1898)  62  S.  0.  162,  29  8.  E. 
385. 

It  will  be  observed  that  in  Ihrio  v. 
BuBSBLL,  ante,  1188,  a  recovery  on  the 
bond  was  denied,  for  none  of  the  condi- 
tions was  broken,  the  action  being  prose- 
cuted to  judgment  on  the  merits,  no  return 
of  the  property  being  adjudged,  and 
plaintiff  in  replevin  having  paid  the  costs 
in  accordance  with  the  judgment  of  dis- 
missal. 

In  Ernst  Bros.  v.  Hogne  (1888)  86 
Ala.  502,  5  So.  738,  an  action  on  a  re- 
plevin bond  conditioned  that  plaintiffs  in 
the  detinue  suit  should  deliver  the  prop- 
erty to  the  defendants  within  thirty 
days  after  judgment  and  pay  damages 
for  its  detention  and  costs  of  suit  in 
ease  of  a  failure  to  recover,  it  was  held 
that  where  the  detinue  suit  was  dis- 
missed and  no  summary  judgment  re- 
covered on  the  bond,  nominal  damages, 
at  least,  were  recoverable  for  breach  of 
the  condition,  it  being  proper  for  de- 
fendants to  allege  ownership  of  the 
property,  not  in  bar,  but  in  mitigation 
of  damages. 

In  a  replevin  suit  the  plaintiff  was 
nonsuited,  and  judgment  for  the  return 
of  the  property  and  costs  was  entered. 
The  value  of  the  property  taken  was 
not  assessed  by  the  jury.  Upon  the  writ 
issued  on  the  judgment,  only  a  portion 
of  the  property  was  returned,  and  to 
recover  damages  for  a  failure  to  return 
the  balance,  and  also  damages  for  the 
original  taking  and  detention  of  the 
propertv,  the  suit  Ginaca  v.  Atwood 
(1857)  8  OaL  446,  was  instituted.  The 
court  said:  'To  the  extent,  then,  in 
which  the  conditions  of  the  undertaking 
have     not  been  complied  with,  the  de- 
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fendants  are  liable.  It  is  for  damages 
arising  from  a  failure  to  return  the 
property  that  the  action  will  lie,  not  for 
damages  for  the  original  taking  and  de- 
tention; these  latter  should  have  been 
found  in  the  replevin  suit;  not  havin:; 
been  so,  they  cannot  be  recovered  of  the 
sureties.  The  undertaking  was  for  the 
payment  of  such  sum  as  should  for  any 
cause  be  recovered  against  the  plaintift 
in  that  suit;  no  sum  beyond  the  costs 
was  recovered,  and  it  follows  that  the 
liability  of  the  sureties  is  limited  to  that 
extent,  and  such  damages  as  may  have 
arisen  from  a  failure  to  return  the  en- 
tire im)perty." 

Where  plaintiff  in  replevin,  after  ob- 
taining possession  of  the  goods,  dis- 
missed his  suit  without  a  trial  and  judg- 
ment was  rendered  against  him  for  costs, 
but  without  a  return  being  awarded,  it 
was  held,  in  Fellheimer  v.  HainHne 
(1896)  65  HL  App.  384,  that  the  lia- 
bility of  the  surety  being  strictly  limited 
to  a  breach  of  the  conditions  on  the 
bond,  he  would  not  be  responsible  for 
plaintiffs  wrong,  if  any,  in  taking  and 
holding  the  goods,  but  only  for  his  fail- 
ure to  prosecute  the  replevin  suit  with 
effect, — the  only  condition  shown  to  have 
been  broken 

In  Wall  V.  Humphreys  (1836)  4  Dana 
(Kj,)  209,  it  was  held  that  the  omission 
of  the  averment  in  the  declaration  that 
the  obligor  had  not  in  fact  restored  the 
property  prevented  recovery  of  damages 
for  failure  to  return  it. 

Where  suit  was  dismissed  for  the 
plaintiff's  failure  to  file  a  sufficient  bond, 
it  was  held  in  Morrison  v.  Tancey  (1886) 
23  Mo.  App.  670,  that  the  failure  to  as- 
sess damages  in  the  replevin  suit  in  con- 
sequence of  plaintiff's  conduct  would  not 
bar  an  action  on  the  bond  against  plain- 
tiff and  his  sureties. 

In  Sown  V.  Weppner  (1892)  62  Hun, 
579,  17  N.  Y.  Supp.  193,  defendant  in 
replevin  made  no  allegation  of  ownership 
or  right  of  possession  of  the  property, 
denied  possession,  and  asked  for  a  dis- 
missal of  the  complaint,  but  did  not 
demand  judgment  for  the  return  of  the 
property  to  him ;  plaintiff  thereupon,  be- 
lieving a  valid  levy  had  been  made,  dis- 
continued his  action,  and  a  judgment  of 
•dismissal  was  entered.  It  was  held  that 
defendant  could  not  recover  in  an  action 
on  the  bond  against  the  sureties,  the 
court  stating  that  the  sureties  were 
bound  only  for  a  return  of  the  property 
in  case  possession  thereof  should  be  ad- 
judged to  defendant,  and  that  he  could 
not  have  judgment  awarding  possession 
of  the  property  to  him  because  he  had 
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J  not  demanded  such  judgment  by  his  an- 

I  swer. 

It  is  held  in  Mounts  v.  Murphy  (1907) 

1 126  Ky.  803,  104  S.  W.  978,  that  where 
the  replevin  suit  was  dismissed  on  mo- 
tion of  the  defendant  for  failure  of 
plaintiff  to  execute  a  bond  for  cost,  and 
a  judgment  was  entered  for  a  return  of 
the  property  but  no  judgment  was  ren- 
dered for  damages  for  the  detention,  the 
defendant  could  not  maintain  an  action 
on  the  bond  to  recover  damages  for  the 
detention,  but,  in  consequence  of  the 
property  being  injured,  could  recover  its 
difference  in  value  when  received  and 
when  returned. 

Where  a  replevin  suit  was  dismissed 
on  motion  of  defendant  on  the  ground 
that  the  trial  justice  had  no  jurisdiction^, 
and  the  property  was  ordered  to  be  re- 
turned to  defendant,  it  was  held  in  Elder 
V.  Greene  (1891)  34  S.  0.  154,  13  S.  E. 
323,  an  action  on  the  replevin  bond,  that 
the  justice  being  without  jurisdiction,  a 
failure  to  obey  his  order  to  return  the 
property  did  not  constitute  a  breach  of 
the  condition  of  the  bond  requiring  a 
return  when  '^adjudged  by  any  compe- 
tent authority." 

Where,  however,  a  replevin  suit  is 
compromised  and  dismissed  by  the  par- 
ties, no  suit  can  be  maintained  on  the 
replevin  bond.  Gerard  v.  Dill  (1884)  96 
IncL  101.  In  this  case  there  was  an 
agreement  of  compromise,  providing 
that  all  matters  of  difference  should  be 
forever  ended,  and  that  all  litigation 
should  cease.  J.  D.  C. 
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HOMER  E.   HOLT,  Admr.,  etc.,  of  J.  F. 
Gardner,  Deceased,  Plff.  in  Err, 

V. 

OTIS  ELEVATOR  COMPANY. 

(—  W.  Va.  — ,  90  S.  E.  333.) 

Jndgment  »  non  obstante  veredicto  — » 
when  granted. 

I  1.  A  judgment  non  obstante  veredicto 
must  be  based  upon  the  merits  of  the  case 
as  disclosed  by  the  pleadings,  not  in  any 
sense  upon  the  evidence  adduced  upon  a  map 
trial  issue  properly  joined.    It  is  not  tanta- 

Headnotes  by  PoFFeNBARCEK,  J. 

Note.  ^  The  right  to  judgment  uon  ob- 
stante veredicto  because  of  failure  of  proof 
is  discussed  in  the  notes  to  Kirk  v.  Salt. 
Lake  City,  12  L.R.A.(N.S.)  1021,  and  Neill 
V.  Metropolitan  Casualty  Ins.  Co.  L.R.A. 
U916E,  828. 
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mount  to  a  motion  to  set  aeide  a  verdict 
for  lack  of  evidence  to  sustain  it,  nor  can 
it  be  used  for  »uch  purpose,  or  to  obtain  a 
judgment  of  dismissal  for  lack  of  evidence. 
For  other  oase^,  €ee  Judgment,  I,  e,  4,  «n 
Dig,  1-52  If.  S. 

Appeal  —  waiver  of  errors  *  failure  to 
move  for  nevr  trial. 

2.  By  his  failure  to  move  for  a  new  trial 
in  the  trial  court,  a  party  against  whom  a 
verdict  has  boen  rendered  waives  all  errors 
eonunitted  by  the  court  in  the  progress  of 
the  trial,  including  the  erroneous  overrul- 
ing of  motions  having  for  their  purpose  re- 
lief from  the  verdict  on  the  theory  of  a 
total  want  of  evidence  to  sustain  it. 

For  other  caae9,  see  Appeal  otHl  Ehrror,  Vll, 
k,  in  Dig,  1-^2  N.  8. 

Trial  *  dismissal  of  action  —  settinur 
aside  verdict. 

3.  Though  the  trial  eourt  may  deem  the 
evidence  insufficient  to  sustain  a  verdict 
for  the  plaintiff,  it  cannot,  after  having  set 
aside  the  verdict  at  the  instance  of  the 
plaintiff  urging  such  action  on  other  and 
untenable  grounds,  properly  render  a  judg- 
ment of  dismissal  of  the  action  on  a  motion 
by  the  defendant  for  judgment  non  obstante 
veredicto,  by  way  of  correction  of  its  er- 
ror in  refusing  to  direct  a  verdict  for  the 
defendant  for  Tack  of  evidence. 

For  other  oaaee,  see  Judgment,  i.  e,  4»  ^ 
Dig.  1-52  N.  8. 

Appeal  »  harmless  error. 

4.  Any  errors  that  may  have  been  com- 
mitted against  a  plaintiff  in  instructions 
pertaining  to  his  right  to  recover  only,  and 
not  in  any  way  touching  the  measure  of 
damages,  are  rendered  harmless  bv  a  verdict 
in  his  favor;  for  they  manifestly  did  not 
influence  the  jury  to  his  prejudice. 

For  other  cases,  see  Appeal  and  Error,  VII. 
k,  4,  t»  Dig.  1--52  2V.  8. 

Same  ^  amount  of  damages. 

5.  In  a  case  of  indeterminate  damages  for 
which  the  laW  gives  no  specific  rule  of  com- 
pensation, the  decision  of  the  jury  upon  the 
amount  of  damages  is  generally  conclusive, 
unless  the  amount  is  so  large  or  small  as  to 
induce  belief  that  they  were  influenced  by 
passion,  partiality,  corruption,  or  prejudice, 
or  misled  by  some  mistaken  view  of  the 
case. 

For  other  caseSy  see  Appeal  and  Error,  VII. 
I,  2,  &,  in  Dig.  1-52  N.  8. 

Same  ^  reinstatement  of  judgment. 

6.  If  the  defendant  in  error  cross  as- 
signed error  in  the  action  of  the  trial  court 
in  setting  aside  a  verdict  on  the  motion  of 
the  plaintiff  in  error,  upon  insufficient 
grounds,  or  upon  its  own  motion  for  lack  of 
evidence,  in  a  case  in  which  the  defendant 
in  error  had  moved  for  a  new  trial  and 
then  withdrawn  its  motion  and  moved  for 
judgment  non  obstante  veredicto  on  the 
ground  of  lack  of  evidence  to  sustain  the 
verdicti  the  appellate  court,  on  reversing  the 

i'udgment  of  dismissal  improperly  rendered 
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on  said  last  motion,  will  reinstate  the  ver- 
dict and  enter  jud^ent  thereon. 
For  other  cases,  see  Appeal  and  Error,  VIIL 
in  Dig.  1-^2  N.  8. 

(October   10,   1916.) 

ERROR  to  the  Circuit  Court  for  Cabell 
County  to  review  a  judgment  sustain- 
ing a  motion  for  judgment  notwithstanding 
the  verdict,  and  dismissing  an  action 
brought  to  recover  damages  for  the  alleged 
wrongful  death  of  plaintiff's  intestate.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  K.  Cowdcn  and  Holt,  Dun- 
can, A  Holt,  for  plaintiff  in  error: 

The  evidence  was  sufficient  to  establish 
negligence  on  the  part  of  the  defendant  re- 
sulting in  the  accident,  and  the  question  as 
to  whether  <nr  not  n^ligence  was  shown 
was,  under  the  circumstances,  a  question 
to  be  decided  by  the  jury. 

Washington  v.  Baltimore  ft  O.  R.  Co.  17 
W.  Va.  190;  Johnson  v.  Baltimore  &  O.  R. 
Co.  25  W.  Va.  570;  Nuzum  v.  Pittsburgh, 
C.  ft  St.  L.  R.  Co.  30  W.  Va.  236,  4  S.  E. 
242;  Sebrell  v.  Barrows,  36  W.  Va.  212,  14 
8.  E.  996;  Morrison  v.  Appalachian  Power 
Co.  76  W.  Va.  608,  84  S.  E.  606;  Stuck  v. 
Kanawha  ft  M.  R.  Co.  —  W.  Va.  — ,  86  S. 
E.  13;  Carstens  Packing  Co.  v.  Qodo,  125 
C.  C.  A.  320,  208  Fed.  8;  Beeler  v.  Butte 
&  L.  Copper  Development  Co.  41  Mont.  465, 
110  Pac.  628;  Bowman  v.  Marceline  Coal  ft 
Min.  Co.  168  Mo.  App.  703,  154  S.  W.  891. 

Negligence  on  the  part  of  defendant  hav- 
ing been  established,  plaintiff  was  entitled 
to  recover,  for  the  defenses  of  assumption  of 
risk,  contributory  negligence,  and  fellow 
servantcy  are  not  available  to  defendant  on 
account  of  its  failure  to  comply  with  the 
provisions  of  the  Workmen's  Compensation 
Law  of  West  Virginia. 

De  Francesco  v.  Piney  Min.  Co.  —  W.  Va. 
— ,  86  S.  E.  777,  10  N.  C.  C.  A.  1015. 

Under  the  practice,  either  at  common 
law  or  as  established  in  this  state,  a  judg- 
ment non  obstante  veredicto  could  not  be 
rendered  by  the  court  upon  the  pleadings, 
or  on  account  of  the  character  of  proof  that 
had  been  offered  before  the  jury. 

21  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p.  546; 
23  Cyc.  788;  Stephens,  PI.  p.  96;  4  Minor, 
Inst.  pt.  1,  p.  946. 

.  Mr.  W.  A.  Hosack  also  for  plaintiff  in 
error. 

Messrs.  Williams,  Soott,  A  Iiovett,  for 
defendant  in  error: 

The  Workmen's  Compensation  Law  of 
West  Virginia  does  not  make  the  employer 
an  insurer  of  the  lives  of  its  employees,  and 
it  requires  that,  before  recovery  can  be  had 
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in  this  and  like  cases,  the  injury*  must  be 
caused  "by  the  wrongful  act,  neglect,  or 
default  of  the  employer,  its  oilicera,  agents, 
or  employees,"  and  does  not  add  any  new 
duties  to  be  performed  by  the  employer  to 
those  theretofore  imposed  by  common  law 
or  bv  statute. 

De  Francesco  v.  Piney  Min.  Co.  —  W.  Va. 
— ,  86  S.  E.  777,  10  N.  C.  C.  A.  1015. 

Nor  does  it  change  the  rule  that  negli- 
gence must  be  proven,  and  that  the  fact  that 
aji  injury  was  received  created  no  presump- 
tion of  negligence. 

Knight  V.  Cooper,  36  W.  Va.  232,  14  S. 
E.  909 ;  Stewart  v.  Ohio  River  R.  Co.  40  W. 
Va.  188,  20  S.  E.  922;  Ketterman  v.  Dry 
Fork  R.  Co.  48  W.  Va.  606,  37  S.  E.  683. 

The  evidence  was  undisputed,  and  was 
such  that  all  reasonable  minds  must  draw 
the  same  conclusion  from  it,  that  is,  that 
no  negligence  was  shown  by  the  'plaintiff, 
and  therefore  it  was  the  duty  of  the  trial 
court  to  strike  the  evidence  from  the  jury 
and  enter  judgment  for  the  defendant,  or 
instruct  the  jury  to  find  a  verdict  for  the 
defendant. 

Ketterman  v.  Dry  Fork  R.  Co.  supra. 

It  was  the  duty  of  the  circuit  court  to 
enter  a  judgment  in  favor  of  the  defendant 
notwithstanding  the  verdict  of  the  jury, 
and  thus  end  the  litigation. 

Barker  v.  Stephenson,  67  W.  Va.  496,  68 
S.  E.  113;  Watkins  v.  Angotti,  65  W.  VU. 
193,  63  S.  E.  969;  Soward  v.  American  Car 
Co.  66  W.  Va.  266,  66  S.  E.  329;  Holyman 
v.  Kanawha  &  M.  R.  Co.  65  VV.  Va.  264,  22 
L.R.A.  ( N.S. )  741,  64  S.  E.  536,  17  Ann.  Cas. 
1149;  McMillan  v.  Middle  States  Coal  & 
Coke  Co.  61  W.  Va.  531,  11  L.R.A.  (N.S.) 
840,  57  S.  E.  129;  Anderson  v.  Tug  River 
Coal  &  Coke  Co.  59  W.  Va.  301,  53  S.  E. 
713;  Maupiu  v.  Scottish  Union  &  Nat.  Ins. 
Co.  53  W.  Va.  557,  45  S.  E.  1003;  Cincin- 
nati Gas  &  E.  Co.  V.  Archdeacon,  80  Ohio 
St.  27,  88  N.  E.  125,  21  Am.  Neg.  Rep.  251. 

Poffenbarger,  J.,  delivered  the  opinion 
of  the  court: 

A  judgment  of  dismissal  entered  in  an 
action  of  trespass  on  the  case,  under  some- 
what anomalous  conditions,  has  raised,  upon 
this  writ  of  error,  some  rather  novel  con- 
tentions. 

Contenting  itself  with  cross-examination 
of  the  plain tiiT's  witnesses,  the  defendant  of- 
fered no  testimony  on  its  own  behalf.  The 
plaintiff  having  introduced  his  evidence  and 
rested  his  case,  the  defendant  requested  the 
court  to  give  a  peremptory  instruction  to 
find  for  it,  and  the  plaintiff  sought  four  in- 
structions drafted  upon  the  theory  of  suffi- 
ciency of  the  evidence  to  sustain  a  verdict. 
The  court  declined  to  give  the  defendant's 
L.R.A.19nA. 


peremptory  instruction,  gave  the  instruc- 
tions asked  for  by  the  plaintiff,  and  read  to 
the  jury  a  written  charge.  After  having 
deliberated  for  some  time,  the  jury  came 
into  court  and  reported  their  inability  to 
agree  upon  a  verdict.  Thereupon  the  court 
again  read  to  them  the  instructions  previ- 
ously given,  and  delivered  to  them  an  oral 
charge  or  address  concerning  the  legal 
method  of  deliberation  and  arrival  at  a  con- 
clusion. Thereafter  a  verdict  was  returned, 
in  which  the  plaintiff's  damages  were 
assessed  at  $750.  The  defendant  moved  the 
court  to  set  it  aside,  but  withdrew  its  mo- 
tion before  the  court  acted  upon  it,  and  then 
moved  for  judgment  for  the  defendant  not- 
withstanding the  verdict.  Thereupon  the 
plaintiff  moved  the  court  to  set  aside  the 
verdict  and  grant  a  new  trial.  The  court 
set  aside  the  verdict,  and  then,  being  of 
the  opinion  that  its  refusal  to  give  the 
peremptory  instruction  asked  for  was  erro- 
neous, sustained  the  motion  for  judgment 
non  obstante  veredicto,  and  dismissed  the 
plaintiff^s  action. 

Complaining  only  of  the  refusal  of  a  new 
trial  and  the  rendition  of  the  final  judg- 
ment, the  plaintiff  endeavors  to  sustain  the 
action  of  the  court  in  setting  aside  the 
verdict,  on  the  ground  of  errors  in  the  oral 
and  written  charges  delivered  to  the  jury 
by  the  court.  On  the  other  hand,  the  de- 
fendant endeavors  to  sustain  the  denial  of 
a  new  trial  and  rendition  of  the  judgment, 
and  cross  assigns  error  in  the  setting  aside 
of  the  verdict  in  the  event  of  failure  in  its 
effort  to  sustain  the  final  judgment  of  dis- 
missal. 

The  order  denying  right  of  reeovery  in 
the  manner  above  indicated  stands  upon  its 
recited  assumption  of  insufiicienqy  of  the 
evidence  to  sustain  the  verdict.  The  mo- 
tion upon  which  the  order  is  predicated  is 
not,  however,  applicable  to  the  relief  sought. 
It  pertains  to  the  rights  of  the  parties  as 
disclosed  by  the  pleadings  only,  and  does 
hot  extend  to  the  evidence  adduced  upon 
the  issue  made.  At  common  law,  judgments 
non  obstante  veredicto  could  have  been 
granted,  originally,  in  the  plaintiff's  favor 
only,  and  only  in  cases  in  which  the  plea 
confessed  the  cause  of  action  and  set  up  in- 
sufficient matter  in  avoidance  thereof.  It 
was  a  form  of  judgment  by  confession. 
Later,  the  rule  was  extended  so  as  to  per- 
mit such  jtidgment  to  be  applied  for  and 
entered  in  favor  of  the  defendant  when  the 
plaintiff's  pleadings  were  insufficient  to  sus- 
tain a  judgment  in  his  favor.  They  could 
not  be  taken  in  any  case  in  which  the  plead* 
ings  stated  a  good  cause  of  action  and  de- 
fense and  made  a  material  issue  of  fact  for 
the  jury.    Richmire  v.  Andrews  &  G.  Elera- 
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tor  Co.  11  N.  D.  453,  455,  92  N.  W.  819; 
4  Minor,  Inst.  946,  947;  Stephens,  PL  p. 
186,  §  95;  2  Enc.  PL  &  Pr.  912.  By  statute, 
this  remedy  has  been  extended  in  Minnesota 
and  North  Dakota  and  perhaps  some  other 
states  to  the  case  in  which  an  issue  has 
been  properly  joined,  and  plaintiff's  case  is 
wholly  unsupported  by  evidence  and  inca- 
pable of  being  made  better.  Cruikshank  v. 
St.  Paul  F.  &  M.  Ins.  Co.  75  Minn.  266, 
77  N.  VV.  968;  Marquardt  v.  Hubner,  77 
Minn.  442,  80  N.  VV.  617 ;  Merritt  v-  Great 
Northern  R.  Co.  81  Minn.  496,  84  N.  W. 
321,  9  Am.  Neg.  Rep.  61;  Richmire  v.  An- 
drews &  G.  Elevator  Co.  11  N.  D.  453,  92 
N.  W.  819;  Pine  Tree  Lumber  Co.  v.  Fargo, 
12  N.  D.  360,  96  N.  W,  357.  This  extension 
seems  to  have  been  made  in  New  York  and 
Washington,  but  whether  it  was  done  by 
virtue  of  an  act  of  the  legislature  does  not 
appear  from  the  decisions.  Glennon  y.  Erie 
R.  Co.  86  App.  Div.  397,  83  N.  Y.  Supp. 
875;  Casety  v.  Jamison,  35  Wash.  478,  77 
Pac.  800.  In  each  of  the  two  states  last 
mentioned,  the  Code  practice  prevails,  and 
but  little  regard  is  had  for  common-law  pro- 
cedure. As  to  matters  of  practice,  the 
courts  in  such  states  have  much  more  lati- 
tude than  we  have.  Until  altered  or  re- 
pealed by  the  legislature,  such  part  of  the 
common  law  and  the  laws  of  this  state  as 
were  in  force  when  the  Constitution  was 
adopted,  and  are  not  repugnant  thereto, 
continue  to  operate  and  bind  the  courts  of 
this  state.  Const,  art.  8,  §  21;  Code,  chap. 
13,  §  5  (§  334).  Since  the  common  law 
does  not  permit  the  use  of  a  motion  for 
judgment  notwithstanding  the  verdict  as 
a  remedy  for  correction  of  errors  made  in 
the  progress  of  a  jury  trial,  such  as  the 
overruling  of  a  motion  to  strike  out  the 
plaintiff's  evidence  or  to  direct  a  verdict,  or 
in  any  other  way  to  test  the  sufficiency  of 
the  plaintiff's  evidence,  and  that  law  has 
not  been  repealed  or  amended  in  that  re- 
spect by  tlie  legislature,  both  the  circuit 
eourt  and  this  court  are  bound  by  it,  and 
the  rendition  of  judgment  thereon,  com- 
plained of  here,  was  obviously  erroneous,  if 
the  declaration  states  a  cause  of  action,  and 
it  does  unquestionably. 

Inability  of  the  court  to  relieve  from  the 
verdict  on  the  motion  for  judgment  non  ob- 
stante veredicto,  because  of  its  inapplica- 
bility, withdrawal  of  the  defendant's  motion 
to  set  aside  the  verdict  for  lack  of  evidence 
to  sustain  it,  and  its  cross  assignment  of 
error  here,  obviously  and  necessarily  deny 
power  in  this  court  consistently  to  give  any 
relief  against  the  verdict  at  the  instance 
of  the  defendant;  and,  unless  the  court  be- 
low properly  set  it  aside  on  the  motion  of 
the  plaintiff,  it  must  stand  and  constitute 
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the  basis  of  a  judgment  here.  Evidently 
the  defendant  does  not  want  a  new  trial. 
It  withdrew  its  motion  therefor,  and  now 
asks  this  court  to  reinstate  the  verdict,  if 
it  is  denied  the  benefit  of  the  action  of  the 
trial  court  in  its  motion  for  judgment.  Its 
manifest  purpose  was  to  limit  the  recovery 
to  the  amount  of  tjie  verdict,  if  it  should  be 
held  liable.  Unfortunately,  perhaps,  it  un- 
intentionally c<mceded  liability  by  the  with- 
drawal of  its  motion  to  set  aside  the  verdict 
and  grant  a  new  trial.  To  avail  him- 
self, in  the  appellate  eourt,  of  errors  made 
in  the  progress  of  a  trial,  such  as  erroneous 
rulings  respecting  the  admission  and  re- 
jection of  evidence,  giving  and  refusal  ot 
instructions,  and  overruling  of  motions  to 
strike  out  evidence  and  direct  a  verdict,  the 
party  prejudiced  thereby  must  move  for  a 
new  trial  and  except  to  the  action  of  the 
court  in  refusing  it.  Humphrey  v.  West,  3 
Rand.  (Va.)  516;  Riddle  v.  Core,  21  VV.  Va. 
630;  State  v.  Hall,  26  W.  Va.  236,  237; 
Danks  v.  Rodeheaver,  26  W.  Va.  274 ;  State 
V.  Phares,  24  W.  Va.  667.  Though  the 
court  has  power  to  set  aside  the  verdict  of 
a  jury  on  its  own  motion  (Ivanlioe  Furnace 
Corp.  V.  Crowder,  110  Va.  387,  66  S.  E.  63), 
it  cannot  consistently  do  so  over  the  protest 
of  the  party  against  whom  it  stands. 

No  doubt  the  argument  inducing  the  ac- 
tion of  the  trial  court  was  total  lack  of  evi- 
dence to  sustain  the  allegations  of  the  dec- 
laration, but  it  was  not  argument  for  a 
new  trial.  Such  is  the  argument  here,  but 
it  is  attended  by  a  protest  against  a  new 
trial.  The  defendant  framed  its  motions  so 
as  to  avoid  the  hazard  of  a  lajrger  verdiet 
on  a  new  trial  and  to  risk  everything  else 
on  a  motion  for  complete  exoneration.  The 
verdict  may  have  been  set  aside  not  on  the 
grounds  urged  by  the  plaintiff,  but  because 
the  court  thought  there  was  no  evidence  to 
sustain  it.  In  other  words,  the  order  may 
possibly  be  regarded  as  having  been  made 
ex  mero  raotu.  But,  if  so,  it  was  made 
against  the  will  of  the  defendant,  for  it 
manifestly  did  not  want  to  be  relieved  of 
the  verdict  if  a  new  trial  was  to  follow,  nor 
unless  its  motion  for  dismissal  should  pre- 
vail and  thus  end  the  case.  If  it  saw  fit 
voluntarily  to  subject  itself  to  a  light  ver- 
dict rather  than  take  the  risk  of  a  heavy 
one  on  a  new  trial,  there  was  no  reason  for 
objection  to  that  course  on  the  part  of  the 
court.  It  is  an  established  rule  of  this 
court  not  to  grant  a  new  trial  except  upon 
request,  and  there  is  no  occasion  for  a  dif- 
ferent rule  in  the  trial  courts.  Moreover, 
it  would  unsettle  the  practice  to  permit  a 
remedy  designed  for  one  purpose  to  be  di- 
verted to  another.    The  orderly  administra- 
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tioli  of  justice  demands  substantial  adhe- 
rence to  established  rules  of  practice. 

The  cross  assignmeilt  of  error  must  pre- 
vail. In  the  charges  of  the  court  com- 
plained of,  there  was  no  possible  element  of 
prejudice  to  the  plaintiff,  if  it  be  conceded 
that  they  were  flagrantly  and  palpably  er- 
roneous, for  they  pertained  not  to  the 
amount  of  recovery,  but  to  the  right  to  re- 
cover; and,  if  erroneous,  the  plaintiff  ob- 
tained a  verdict,  notwithstanding  the  er- 
rors. As  the  supposed  errors  did  not  pre- 
vent the  jury  from  finding  liability  on  the 
part  of  the  defendant,  they  could  not  have 
prejudiced  the  plaintiff.  The  jury  must 
necessarily  have  disr^arded  them.  Au- 
thority need  not  be  cited  for  the  proposi- 
tion that  a  party  cannot  complain  of  errors 
which  have  done  him  no  harm.  However, 
We  are  not  to  be  understood  as  declaring 
the  charges  of  the  court  were  erroneous. 
As  to  that,  we  have  made  no  inquiry  what- 
ever. 

Nor  can  the  annulment  of  the  verdict 
be  justified  on  the  ground  of  meagerness  of 


the  damages.  The  jury  had  grave  doubt  of 
the  right  of  recovery.  Though  he  had  been 
married  and  was  the  father  of  a  child,  the 
decedent  had  been  divorced  from  his  wife, 
and  he  does  not  seem  to  have  devoted  his 
energies  to  the  support  or  care  of  his 
daughter.  The  value  of  his  life  to  his  next 
of  kin  was  evidently  far  below  that  of  the 
average  father,  and  it  was  within  the  prov- 
ince of  the  jury  to  award  such  damages  as 
they  deemed  to  be  fair  and  just  under  all 
the  circumstances.  Nothing  in  the  record 
or  the  circumstances  disclosed  indicates  any 
passion,  partiality,  corruption,  or  prejudice 
on  the  part  of  the  jury  to  which  the  meager- 
ness complained  of  may  be  attributed. 
Hence  the  court  could  not  properly  disturb 
the  verdict  on  that  ground.  Trice  v.  Chesa- 
peake &  O.  R.  Co.  40  W.  Va.  271,  21  S.  W. 
1022.  For  the  reasons  stated,  the  judgment 
will  be  reversed,  the  verdict  reinstated,  and 
a  judgment  entered  thereon.  Costs  will  be 
awarded  the  plaintiff  in  error  as  the  party 
substantially  prevailing. 


UNITED  STATES  CIRCUIT  COURT  OF 
APPEALS,  EIGHTH  CIRCUIT. 

NORTHERN    PACIFIC   RAILWAY    COM- 
PANY,  Plff.  in  Err., 

V. 

UNITED  STATES  OF  AMERICA. 

(129  C.  C.  A.  514,  213  Fed.  162.) 

Master  and  servant  ^  excessive  service 
—  report. 

1.  An  omission  by  a  common  carrier  from 
a  periodical  report  of  the  instances  of  ex- 
cessive service  of  its  employees,  made  and 
filed  in  good  faith  within  the  time  pre- 
scribed therefor  by  the  Interstate  Commerce 
Commission  pursuant  to  the  amendment  of 
§  20  of  the  act  to  regulate  commerce  (Act 
June  18,  1910,  chap.  309,  §  14),  of  one  or 
more  instances  that  should  have  been  in- 
cluded therein,  or  any  mistake  of  law  or 
fact  made  therein  in  good  faith,  does  not 
subject  the  common  carrier  to  liability  for 
the  penalties  or  forfeitures  denounced  by 
that  amendment  for  a  failure  to  file  the 
periodical  report. 

For  other  cases,  see  Penalties,  in  Dig,  1-52 

N.  8. 
Statute  »  construction. 

2.  The  apparent  and  natural  meaning  of 
the  terms  of  a  statute  is  to  be  preferred 
to  any  curious  recondite  signification  de- 

Headnotes  by  Saitbobn,  Circuit  Judge. 


Note.  —  As  to  construction,  applicability, 
and  effect  of  hours  of  service  laws,  see  an- 
notation following  this  case,  post,  1202. 
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duced  by  study,  ingenuity,  and  strong  de* 
sire. 

For  other  cases,  see  Statutes,  11.  a,  in  Dig, 
1-52  N,  B. 

Same  ^  reasonableness. 

3.  A  reasonable,  sensible  interpretation 
of  a  statute  should  be  perferred  to  an  irra- 
tional signification  that  renders  the  law  un- 
just and  oppressive. 

For  other  oases,  see  Statutes,  II,  a,  in  Dig. 
1-52  N,  S. 

Same  ^  contents. 

4.  A  penal  statute  which  creates  a  new 
offense  and  prescribes  the  punishment  for  it 
must  clearly  state  the  persons  and  acts  de- 
nounced. 

For  other  oases,  see  Statutes,  I,  o,  1,  in  Dig. 
1-52  N,  8, 

Criminal  law  »  ex  post  facto  law. 

5.  An  act  or  omission  which  is  not  clear- 
ly an  offense  by  the  expressed  will  of  the 
legislative  body  before  it  is  committed  may 
not  be  made  so  after  its  commission  by  the 
introduction  into  the  law  of  declarations,  or 
by  the  expunging  therefrom  of  words  or 
terms,  by  the  judiciary. 

For  other  oases,  see  Statutes^  II.  a,  in  Dig. 
1-52  N,  8. 

(March  21,  1014.) 

ERROR  to  the  District  Court  of  the 
United  States  for  the  District  of  North 
Dakota,  F.  A.  Youmans,  Judge,  to  review  a 
judgment  convicting  defendant  of  failing 
to  correct  an  omission  from  its  monthly  re- 
port, of  an  instance  of  excessive  service  of 
some  of  its  employees.  Reversed. 
The  facts  are  stated  in  the  opinion. 
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Argued  before  Sanborn  and  Hook,  Circuit 
Judges,  and  Pope,  District  Judge. 

Messrs.  C.  W.  Bnnn,  Emerson  Hadley, 
and  V^atson  &  Young,  for  plaintiff  in  er- 
ror: 

The  statute  is  penal,  and  cannot  by  con- 
struction be  made  to  include  anything  not 
within  the  plain  meaning  of  its  terms. 

Erbaugh  v.  United  States,  97  C.  C.  A. 
663,  173  Fed.  433;  United  States  v.  Kansas 
City  Southern  R.  Co.  121  C.  C.  A-  136,  202 
Fed.  828;  Bonnell  v.  Griswold,  80  N.  Y. 
128;  Chase  v.  Curtis,  113  U.  S.  452,  28  L. 
ed.  1038,  5  Sup.  Ct.  Rep.  554;  Pier  v.  Han- 
more,  86  N.  Y.  96;  Matthews  v.  Patterson, 
16  Colo.  215,  26  Pac.  812. 

Messrs.  Edward  Engernd  and  Philip 
J.  Doherty,  for  the  United  States: 

Failure  of  defendant  to  report  specific  in- 
stances of  service  of  train  employees  in  ex- 
cess of  the  period  fixed  by  the  Hours  of 
Service  Act,  such  omission  being  due  to  mis- 
take of  law  on  the  part  of  the  carrier, 
makes  such  carrier  subject  to  the  penalties 
laid  down  in  §  20  of  the  act  to  regulate 
commerce. 

Chicago,  B.  k  Q.  R.  Co.  v.  United  States, 
220  U.  S.  559,  55  L.  ed.  682,  31  Sup.  Ct. 
Rep.  612;  United  States  v.  Yazoo  &  M.  Val- 
ley R.  Co.  203  Fed.  159;  United  States  v. 
Chicago,  M.  &  P.  S.  R.  Co.  195  Fed.  783; 
Baltimore  &  0.  R.  Co.  v.  Interstate  Com- 
merce Commission,  221  U.  S.  612,  65  L.  ed. 
878,  31  Sup.  Ct.  Rep.  621;  Southern  Exp. 
Co.  V.  Com.  92  Va.  50,  41  L.R.A.  436,  22 
S.  E.  809;  Burlington,  C.  R.  &  N.  R.  Co.  v. 
Dey,  82  Iowa,  312,  12  L.R.A.  436,  3  Inters. 
Com.  Rep.  584,  31  Am.  St.  Rep.  477,  48 
:N^.  W.  98 ;  United  States  "V.  Southern  P.  Co. 
«4  C.  C.  A.  629,  169  Fed.  407. 

Santiorn,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  railway  company  complains  of  a 
judgment  of  $500  against  it  for  five  fines  of 
$100  each  for  failing  for  five  successive  days 
to  correct  an  unintentional  omission  of  an 
instance  of  excessive  service  of  some  of  its 
employees  from  its  monthly  report  of  such 
instances,  filed  with  the  Interstate  Com- 
merce Commission  on  November  29,  1912. 

The  Interstate  Commerce  Commission, 
under  the  authority  of  the  amendment  of 
5  20  of  the  act  to  regulate  commerce  of 
February  4,  1887,  chap.  104,  24  Stat,  at  L. 
386,  Com  p.  Stat.  1913,  §  8592,  made  June  18, 
1910,  and  found  in  cliap.  309,  §  14,  36  Stat. 
at  L.  655,  Comp.  Stat.  1913,  §  8592,  made 
an  order  on  June  28,  1911,  that  all  carriers 
subject  to  the  provisions  of  "An  Act  to  Pro- 
mote the  Safety  of  Employees  and  Travelers 
upon  Railroads  by  Limiting  the  Hours  of 
JService  of  Employees  Thereon,"  commonly 
called  the  Hours  of  Service  Act  (Act  March 
L.R.A.1917A. 


4,  1907,  chap.  2939,  34  Stat,  at  L.  1415, 
Comp.  Stat.  1913,  §  8677),  should  "report 
within  thirty  days  after  the  end  of  each 
month,  under  oath,  all  instances  where  em- 
ployees subject  to  said  act  have  been  on 
duty  for  a  longer  period  than  that  provided 
in  such  act,''  and  it  was  for  an  innocent 
omission  of  one  instance  from  one  of  these 
monthly  reports  that  this  action  was 
brought.  Section  20  of  the  Act  of  1887, 
as  amended  by  Act  June  29,  1906  (34  Stat, 
at  L.  pp.  584,  593,  chap.  3691,  §  7,  Comp. 
Stat.  1913,  §  8592),  authorized  the  Commis- 
sion to  require  annual  reports  from  each 
common  carrier  subject  to  the  act,  of  its 
capital  stock  issued,  the  amounts  paid 
therefor,  the  manner  of  payment,  therefor, 
its  dividends  paid,  its  surplus  fund,  the 
number  of  its  stockholders,  its  funded  and 
floating  debt,  the  cost  and  value  of  its  prop- 
erty, franchises,  and  equipment,  the  niun- 
ber  of  its  employees  and  the  salaries  paid 
each  class,  its  accidents,  earnings,  receipts, 
expenditures,  etc.,  and  it  empowered  the 
Commission  to  require  from  each  carrier 
specific  answers  to  all  questions  upon  which 
the  Commission  might  need  information.  A 
subsequent  portion  of  this  §  20,  as  amended 
in  1910  (36  Stat,  at  L.  566,  chap.  309, 
Comp.  Stat.  1913,  §  8592),  read  in  this 
way:  "If  any  carrier,  person,  or  corpora- 
tion subject  to  the  provisions  of  this  act 
shall  fail  to  make  and  file  said  annual  re- 
ports within  the  time  above  specified,  or 
within  the  time  extended  by  the  Commis- 
sion, for  making  and  filing  the  same,  or 
shall  fail  to  make  specific  answer  to  any 
question  authorized  by  the  provisions  of 
this  section  within  thirty  days  from  the 
time  it  is  lawfully  required  so  to  do,  such 
party  shall  forfeit  to  the  United  States  the 
sum  of  one  hundred  dollars  for  each  and 
every  day  it  shall  continue  to  be  in  default 
with  respect  thereto.  The  Commission  shall 
also  have  authority  by  general  or  special 
orders  to  require  said  carriers,  or  any  of 
them,  to  file  monthly  reports  of  earnings 
and  expenses,  and  to  file  periodical  or 
special,  or  both  periodical  and  special,  re- 
ports concerning  any  matters  about  which 
the  Commission  is  authorized  or  required  by 
this  or  any  other  law  to  inquire  or  to  keep 
itself  informed  or  which  it  is  required  to 
enforce;  and  such  periodical  or  special  re- 
ports shall  be  under  oath  whenever  the 
Commission  so  requires;  and  if  any  such 
carrier  shall  fail  to  make  and  file  any  such 
periodical  or  special  report,  within  the  time 
fixed  by  the  Commission,  it  shall  be  subject 
to  the  forfeitures  last  above  provided." 

This  quotation  contains  the  only  defini- 
tion of  the  offense  and  the  only  specification 
of  the  penalties  involved  in  this  case.    The 
*  offense  is  the  failure  "to  make  and  file  any 
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such  periodical  .  .  .  report  within  the 
time  ^xed  by  the  Commission,''  and  the  pen- 
alties are  ''the  forfeitures  last  above  pro- 
vided." TTie  forfeitures  last  above  provided 
are  prescribed  for  the  failure  of  the  carrier 
to  file  in  due  time  its  ajinual  report,  which 
is  required  to  set  forth  the  vast  mass  of 
statistics  and  information  required  by  the 
first  portion  of  §  20,  and  for  its  failure  to 
answer  any  specific  question  propounded  by 
the  Commission  within  the  time  lawfully 
prescribed  for  the  answer,  and  these  penal- 
ties are  the  forfeiture  of  $100  for  each  and 
every  day  the  carrier  shall  continue  to  be 
in  default  with  respect  to  the  annual  report 
or  the  answers  to  the  questions.  The  judg- 
ment in  this  case  was  rendered  upon  the 
pleadings,  and  the  material  facts  which 
they  disclose  are  these:  On  October  29, 
1911,  an  engineer,  fireman,  conductor,  and 
two  brakemen  were  called  at  7:30  F.  M.  to 
take  out  a.  wrecker  train  at  8:10  p.  M.  from 
Jamestown,  North  Dakota,  but  it  subse- 
quently proved  unnecessary  to  send  that 
train  out,  and  at  8:10  p.  m.  these  employees 
-were  released  from  duty,  and  notified  that 
they  would  not  be  required  for  service  until 
10:35  P.  M.,  and  they  rendered  no  service 
prior  to  that  time,  except  that  the  engineer 
and  fireman  kept  the  fire  in  their  engine 
alive.  At  10:3o  P.  M.  they  took  a  train 
east  from  Jamestown  to  Mapleton,  where 
they  arrived  and  where  their  service  ceased 
at  1:15  p.  M.,  October  30,  1911,  so  that,  un- 
less they  were  in  service  between  8:10  p.  M. 
and  10:35  P.  M.,  October  29,  1911,  their 
service  was  only  fourteen  hours  and  forty 
minutes,  and  they  rendered  no  excess  serv- 
ice. If,  on  tlie  other  hand,  they  were  on 
duty  between  8:10  P.  M.  and  10:35  p.  M., 
October  29th,  their  continuous  service  ex- 
ceeded the  sixteen  hours  limited  by  the 
Hours  of  Service  Act.  It  was  conceded  at 
the  hearing  in  this  court  that  the  United 
States  had  sued  the  company,  had  recov- 
ered, and  the  company  had  paid,  the  pen- 
alty prescribed  by  the  Hours  of  Service  Act 
for  this  excessive  service,  and  that  by  that 
judgment  the  fact  that  these  employees  were 
on  duty  from  8:10  p.  m.,  October  29th,  until 
1:15  P.  M.,  October  30th,  was  rendered  res 
judicata.  On  November  29,  1911,  the  rail- 
way company  filed  its  monthly  report,  under 
oath,  of  the  instances  of  hours  of  service 
of  its  employees  on  duty  during  October  for 
longer  periods  than  those  named  in  the 
Hours  of  Service  Act,  in  the  form  and  in 
accordance  with  the  regulations  of  the  In- 
terstate Commerce  Commission,  and  many 
such  instances  were  disclosed  therein.  By 
reason  of  the  abandonment  of  the  wrecker 
train,  the  company  did  not  consider  or  un- 
derstand, when  it  made  and  filed  this  re- 
port, that  it  was  required  to  report  the  in- 
L.R.A.1917A. 


stance  which  has  been  described,  and  its 
report  was  intended  in  good  faith  to  be  true 
and  complete,  and  to  embrace  any  and  all 
instances  where  its  employees  were  kept  in 
service  longer  during  the  month  of  October 
than  the  times  limited  by  the  act  of  Con- 
gress, but  it  did  not  specify  the  instance 
of  excessive  service  on  which  this  suit  is 
founded.  The  result  is  that  the  case,  in 
brief,  is  this: 

The  Commission  lawfully  required  the 
company  to  file  within  thirty  days  after  the 
end  of  each  month  a  monthly  or  periodical 
report  of  all  instances  of  hours  of  service 
of  its  employees  on  duty  for  a  longer  period 
than  that  named  in  the  Hours  of  Service 
Act.  The  20th  section  of  the  act  to  regulate 
commerce,  a.s  amended,  fixed  a  penalty  of 
$100  for  each  and  every  successive  day  of 
failure  of  the  company  to  file  such  a  pe- 
riodical report.  The  company  filed  in  good 
faith  such  a  periodical  report,  under  oath, 
within  the  time  fixed,  but  unintentionally 
and  by  mistake  omitted  one  instance  of  ex- 
cessive service  from  its  report  which  it 
should  have  included.  Is  such  an  omission 
a  failure  to  file  the  periodical  report  which 
renders  the  company  liable  to  the  penalty 
of  $100  for  each  successive  day  after  the 
expiration  of  the  thirty  days  within  which 
the  report  is  required  to  be  filed?  The 
court  below  answered  this  question  in  the 
affirmative,  and  in  support  of  that  conclu- 
sion counsel  for  the  government  contend 
that  the  mistake  of  the  company  here  was 
a  mistake  of  law,  and  not  of  fact,  and  for 
the  purposes  of  this  discussion  and  decision 
this  contention  may  be  admitted  to  be 
sound.  They  argue  that  the  order  of  the 
Commission  required  a  monthly  report  of 
all  instances  of  excessive  service,  that  the 
filing  of  the  report  of  all  instances  but  one 
was  a  failure  to  file  a  report  of  all  in- 
stances, and  therefore  a  failure  to  file  the 
periodical  report  which  created  a  liability 
to  the  penalties  prescribed  by  the  act.  But 
it  is  not  true  that  a  carrier  that  in  good 
faith  files  an  incorrect  or  incomplete  period- 
ical report,  under  oath,  in  due  time,  has 
failed  to  file  any  such  periodical  report.  If 
it  were,  such  a  carrier  would  be  liable  to 
penalties  for  each  of  the  instances  of  exces- 
sive service  specified  in  such  a  filed  report 
as  much  as  for  those  omitted,  and  such  a 
result  is  too  intolerable  and  oppressive  to 
be  seriously  contemplated.  Counsel  cite  and 
review  the  cases  that  treat  of  the  consti- 
tutionality of  the  Hours  of  Service  Act,  of 
its  worthy  purpose,  of  the  authority  of  the 
Commission  to  require  the  reports,  and  of 
the  duty  of  the  courts  to  enforce  the  law 
(Baltimore  &  0.  R.  Co.  v.  Interstate  Com- 
merce Commission,  221  U.  S.  612,  621,  55 
L.    ed.   878,   883,    31    Sup,    Ct.   Rep.    621; 
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United  States  v.  Yazoo  &  M.  Valley  R.  Co. 
(D.  C.)  203  Fed.  159;  United  States  v. 
Chicago,  M.  &  P.  S.  R.  Co.  (D.  C.)  195 
Fed.  783);  but  they  present  no  direct  au- 
thority that  the  iiling  in  good  faith  of  an 
incomplete  or  incorrect  report,  affidavit, 
complaint,  answer,  or  other  such  article 
required  by  law,  is  a  failure  to  file  any 
such  article  which  subjects  the  delinquent 
to  a  penalty  denounced  for  such  a  failure. 
And  there  are  many  reasons  why  that  prop- 
osition fails  to  commend  itself  to  our  judg- 
ment. 

A  reasonable,  sensible  meaning  should  be 
attributed  to  a  statute  in  preference  to  one 
which  is  irrational  and  improbable.  Mad- 
den v.  Lancaster  County,  12  C.  C.  A.  566, 
573,  27  U.  S.  App.  628,  66  Fed,  188,  196; 
Omaha  Water  Co.  t.  Omaha,  12  L.R.A. 
(N.S.)  736,  77  C.  0.  A.  267,  279,  147  Fed. 
1,  18,  8  Ann.  Cas.  614;  Armour  Packing 
Co.  y.  United  States,  14  L.R.A.(N.S.)  400, 
82  C.  C.  A.  135,  162,  166,  163  Fed.  1,  18, 
21;  Lafayette  County  v.  Wonder ly,  34  C. 
C.  A.  360,  363,  92  Fed.  313,  316 ;  Webber  v. 
St.  Paul  City  R.  Co.  38  C.  C.  A.  79,  82,  07 
Fed.  140,  143.  The  penalties  denounced  by 
§  20  of  the  act  to  regulate  commerce,  as 
amended  by  the  Act  of  June  18,  1910  (36 
Stat,  at  L.  656,  chap.  309,  Comp.  Stat.  1913, 
§  8692),  for  the  failure  to  file  this  monthly 
report^  are  the  same  aa  those  prescribed  by 
the  same  aection  for  failure  of  a  carrier  to 
file  its  annual  report.  They  are  $100  for 
each  and  every  day  the  carrier  shall  con- 
tinue to  be  in  delanlt  with  respect  thereto. 
The  annual  report  requires  such  a  vast 
amount  of  information,  so  many  statistics 
•and  details,  that  it  is  improbable,  if  not  im- 
possible, that  any  carrier  could  ever  make 
such  a  report  without  some  unintentional 
omission  of  information  required  and  some 
mistakes  in  the  information  given.  If  the 
failure  to  file  an  annual  report  without 
such  an  omission  and  without  any  mistake 
or  misinformation  therein  is  such  a  failure 
to  file  an  annual  report  as  makes  the  carrier 
liable  for  the  penalties,  it  must  be  diffi- 
cult, if  not  impossible,  for  any  carrier  to 
escape  them,  and  it  is  incredible  that  the 
Congress  int^aded  to  subject  carriers  to  the 
forfeitures  prescribed  for  the  failure  to  file 
these  annual  reports  on  aeoount  of  such  in- 
advertent omissions  or  mistakes  in  them. 
If  the  Congress  did  not  so  intend  in  the 
case  of  the  annual  report,  it  probably  did 
not  have  that  intention  in  the  case  of  the 
monthly  report,  for  the  same  penalUes  are 
prescribed  in  the  same  section  for  the  fail- 
ure to  file  each.  ^ 

The  penalties  are  $100  for  each  and  every 
day  the  default  in  filing  the  report  con- 
tinues. If  these  penalties  are  incurred  for 
failure  to  file  the  report,  at  the  statute 
L.R.A.1917A.  76 


reads,  the  act  of  Congress  is  neither  unrea- 
sonable nor  excessively  drastic,  for  the  car- 
rier knows,  or  may  readily  ascertain,  wheth- 
er or  not  it  has  filed  its  report  in  due  time, 
and  hence  it  is  easy  for  it  to  prevent  any 
continuing  default.  But,  if  these  penalties 
are  incurred  by  its  innocent  omission  from 
or  mistake  in  the  specifications  of  excessive 
service  in  the  report  filed  by  the  carrier, 
the  statute  becomes  irrational  saxd.  unduly 
oppressive,  for  the  carrier  is  not  aware, 
and  will  not  have  notice,  of  such  uninten- 
tional omissions  and  mistakes  when  it 
makes  its  report,  and  yet  for  each  omission 
or  mistake  it  may  incur  a  penalty  of  $100 
every  day  for  at  least  360  days,  or  $36,000, 
and  thus  an  honest  error  of  law  or  mistake 
of  fact  in  making  the  report  may  easily  en- 
tail a  penalty  of  $36,000,  while  a  wilful 
delay  to  file  the  report  immediately  and 
under  oath  would  be  limited  to  $100  or 
$200.  Indeed,  if  the  construction  claimed 
by  counsel  for  the  government  is  the  true 
interpretation  of  this  act,  the  United  States 
could  recover  of  the  defendant  for  its  omis- 
sion in  this  case  $100  for  each  day  between 
November  30,  1911,  and  September  14,  1912, 
when  the  complaint  in  this  case  was  filed, 
or  $28,900.  Such  an  interpretation  of  this 
act  of  Congress  renders  it  so  unjust  and  op- 
pressive that  we  cannot  think  that  Congress 
intended  that  it  should  receive  such  a  con- 
struction. 

Again,  this  amendment  of  June  18,  1910 
(36  Stat,  at  L.  656,  chap.  309,  Comp.  Stat. 
1913,  §  8692),  created  and  penalized  a  new 
offense,  the  failure  of  a  carrier  to  file  its 
monthly  or  periodical  report  of  instances  of 
the  excessive  service  of  its  employees  with- 
in the  time  fixed  by  the  Commission. 

A  statute  which  creates  a  new  offense 
and  prescribes  its  punishment  must  state 
clearly  the  persons  and  acts  denounced.  An 
act  which  was  not  an  offense  by  the  ex- 
pressed will  of  the  legislative  body  before 
it  was  done  may  not  be  justly  or  lawfully 
made  so  by  construction  after  it  is  com- 
mitted, either  by  the  introduction  into  the 
Statute  of  Declarations,  or  the  expunging 
therefrom  of  words  or  terms,  by  the  judi- 
ciary. Congress  might  have  modified  this 
clause  which  describes  and  limits  the  of- 
fense, to  wit,  "If  any  such  carrier  shall  fail 
to  make  and  file  any  such  periodical  or 
special  report  within  the  time  fixed  by  the 
Commission,  it  shall  be  subject  to  the  for- 
feitures last  above  provided,"  so  that  it 
would  have  read,  "And  if  any  such  carrier 
shall  fail  to  make  and  file  any  such  period- 
ical or  special  report  within  the  time  fixed 
by  tlie  Commission,  or  shall  omit  to  specify 
in  any  such  report  it  files  any  instance  of 
excessive  service  required  to  be  reported 
therein,  it  shall  be  subject  to  the  forfeitures 
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last  above  provided."  But  it  did  not  do  so; 
the  legal  presumption  is  that  it  did  not  in- 
tend to  do  so,  and  it  is  not  the  province  of 
the  judiciary  thus  to  amend  the  statute 
and  by  such  amendment  to  create  and  pun- 
ish another  class  of  offenses.  Nothing 
comes  to  mind  more  appropriate  to  the  de- 
termination of  the  question  here  at  issue 
than  the  familiar  words  of  Chief  Justice 
Marshall:  '^Where  there  is  no  ambiguity 
in  the  words,  there  is  no  room  for  construc- 
tion. The  case  must  be  a  strong  one,  in- 
deed, which  would  justify  a  court  in  depart- 
ing from  the  plain  meaning  of  words,  espe- 
cially in  a  penal  act,  in  search  of  an  inten- 
tion which  the  words  themselves  did  not 
suggest.  To  determine  that  a  case  is  with- 
in the  intention  of  a  statute,  its  language 
must  authorize  us  to  say  so.  It  would  be 
dangerous,  indeed,  to  carry  the  principle 
that  a  case  which  is  within  the  reason  or 
mischief  of  a  statute  is  within  its  provisions, 
so  far  as  to  punish  a  crime  not  enumerated 
in  the  statute,  because  it  is  of  equal  atroc- 
ity or  of  kindred  character  with  those 
which  are  entimerated."  United  States  v. 
Wiltberger,  6  Wheat.  76,  96,  5  L.  ed.  87, 
42;  United  States  v.  Ninety-Nine  Diamonds, 
2  L.R.A.(N.S.)  185,  72  C.  C.  A.  9,  12,  139 
Fed.  961,  964;  First  Nat.  Bank  v.  United 
States,  46  L.R.A.(N.8.)  1139,  124  0.  C.  A. 
256,  206  Fed.  374,  376. 

The  natural  apparent  meaning  of  the 
terms  of  a  statute  should  always  be  pre- 
ferred to  any  recondite  signification  dis- 
covered only  by  study,  ingenuity,  and  strong 
desire.  United  States  v.  Ninety-Nine  Dia- 
monds, 2  L.R.A.(N.S.)  185,  72  C.  C.  A.  9, 
12,  139  Fed.  961,  964;  First  Nat.  Bank  v. 
United  States,  supra.  The  natural  appar- 
ent meaning  of  this  statute  is  that  Congress 
relied,  and  intended  to  rely,  upon  the  oath 
to  the  periodical  report  and  the  penalty  for 
perjury  in  wilfully  falsely  making  it,  as 
security  for  the  completeness  and  truth  of 


the  report,  and  upon  the  penalty  for  the 
failure  to  file  it  as  security  for  its  filing 
alone.  The  terms  of  the  statute  are  plain, 
and  they  fail  to  declare  the  innocent  omis- 
sion of  an  instaaoe  of  excessive  service  from 
or  the  mistake  in  a  report  an  offense  pun- 
ishable by  the  fines  it  specifies.  Reason  and 
authority  alike  teach  that  the  act  of  omit- 
ting from  a  periodical  report  filed  in  good 
faith  an  instance  or  item  which  should 
have  been  included  therein,  or  a  mistake  in 
the  information  which  the  report  contains, 
is  not  the  offense  of  failing  to  file  any  such 
periodical  report.  United  States  ▼.  Four 
Hundred  Twenty  Dollars  (D.  C.)  162  Fed. 
803,  804;  Bonnell  v.  Griswold,  80  N.  Y. 
128,  132,  133;  Pier  v.  Hanmore,  86  N.  T. 
95,  100;  Matthews  v.  Patterson,  16  Colo. 
216,  26  Pac.  812,  813;  Whitney  Arms  Co. 
V.  Barlow,  63  N.  Y.  62,  20  Am.  Rep.  604. 

And  the  conclusion  is  that  an  omission 
by  a  carrier  from  the  periodical  report  off 
the  instances  of  excessive  service  of  its  em- 
ployees, made  and  filed  in  good  fkith  with- 
in the  time  prescribed  therefor  by  the  In- 
terstate Commeroe  Commission  under  the 
amendment  of  §  20  of  the  act  to  regulate 
commerce  (36  Stat,  at  L.  556,  chap.  809, 
Comp.  Stat.  1913,  §  8592),  of  one  or  more 
instances  that  should  have  been  included 
therein,  or  any  mistake  of  law  or  fact  there- 
in made  in  good  faith,  does  not  subject  the 
carrier  to  liability  for  the  penalties  or  for- 
feitures denounced  by  that  amendment  lor 
the  failure  to  file  a  periodical  report. 

The  judgment  below  must  therefore  be 
reversed,  and  the  case  must  be  remanded  to 
the  court  below  for  further  proceedings  not 
inconsistent  with  the  views  expressed  in 
this  opinion;  and  it  is  so  ordered. 

Affirmed  by  the  Supreme  Court  of  the 
United  States,  December  4,  1916,  242  U.  8. 
190,  61  L.  ed.  — ,  37  Sup.  Ct.  Rep.  22. 


Annolatioii — Constnictioiiy  applicability,  and  effect  of  Hours  of  Service 

Laws. 


For  the  earlier  cases  upon  this  ques-; 
tion,  see  the  note  to  Great  Northern  R. 
Co.  V.  United  States,  L.R.A.1915D,  408, 
which  the  present  note  supplements. 

Hatnre  of  statutes  and  general  mles 
for  their  eonstmotion. 

Supplementing  note  in  L.R.A.1915D, 
408. 

The  purpose  of  the  Federal  Hours  of 
Service  Statute  is  to  promote  the  safety 
of  employees  and  travelers  upon  rail- 
roads by  limiting  the  hours  of  service, 

on  the  theory  that  by  excessive  periods 
L.R.A.1917A. 


of  duty  the  employees  become  fatigued 
and  more  or  less  careless,  thus  eausing 
accidents  leading  to  injuries  and  to  the 
destruction  of  life  and  property,  and 
the  statute  therefore  should  receive  a 
construction  to  carry  out  the  purpose 
intended  by  Congress.  United  States  v. 
Atchison,  T.  A  8.  F.  R.  Co.  (1915)  236 
Fed.  164. 

It  is  remedial  in  its  nature  and  should 
be  liberally  construed  to  effect  its  pur- 
pose. St.  Joseph  &  G.  I.  R.  Co.  v.  Unit- 
ed States  (1916)  146  C.  C.  A.  397, 
232  Fed.  349;  United  States  v.  Minne- 
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apolis  &  St.  L.  R.  Co.  (1916)  236  Ted. 
414. 

Although  it  is  to  be  enforced  through 
the  imposition  of  penalties,  it  is  not  to 
be  construed  so  strictly  as  to  defeat  the 
obvious  intention  of  Congress.  United 
States  y.  Grand  Rapids  &  I.  R.  Co. 
(1915)  224  Ped.  667,  140  C.  C.  A.  177. 

Thus,  in  Oregon  Short  Line  R.  Co.  v. 
United  States  (1916)  —  C.  C.  A.  — ,  234 
Ped.  584,  the  court  said :  ^'We  regard  the 
statute  as  one  not  dealing  with  viola- 
tions of  the  criminal  law,  but  as  reme- 
dial in  its  nature  and  effect,  designed  to 
protect  persons  traveling  by  way  of  in- 
terstate carriers  and  the  employees  of 
such  carriers,  by  preventing  conditions 
that  necessarily  are  more  or  less  con- 
ducive to  danger  to  both  such  travelers 
and  employees.  And  although  it  may  be 
called  punitive  in  so  far  as  it  prescribes 
penalties  for  its  violation,  still  the  pri- 
mary rule  of  construction  is  that  which 
will  make  the  law  effectual  in  its  main 
purpose." 

In  United  States  v.  Atlantic  Coast 
Line  Co.  (1915)  224  Fed.  160,  the  court 
aays  that  the  statute  is  remedial  in  its 
purpose  and  scope,  and  penal  in  its 
means  of  enforcement,  and  that,  while 
courts  frequently  invoke  the  principle 
in  the  interpretation  of  remedial  stat- 
utes that  doubtful  language  should  be 
construed  liberally  to  suppress  the  evil 
and  advance  the  remedy,  whereas  penal 
statutes  should  be  construed  strictly  to 
narrow  the  scope  of  the  penalty,  prob- 
ably the  better  rule  is  to  give  to  the  en- 
tire statute  a  fair  construction  for  the 
purpose  of  ascertaining  the  legislative 
mind  and  giving  effect  to  its  purpose, 
which  was  the  safety  of  employees  and 
of  the  traveling  public. 

Intent  to  violate  statnte. 

Supplementing  note  in  L.R.A.1915D, 
409. 

Although  a  telegraph  operator  re- 
mains on  duty  for  a  longer  period  than 
that  permitted  by  statute,  without  the 
knowledge,  permission,  or  consent  of  the 
carrier,  and  in  violation  of  instructions 
to  all  agents  and  operators  prohibiting 
them  from  working  in  any  capacity  or 
performing  any  service  of  whatever  na- 
ture in  excess  of  nine  hours  in  any 
twenty-four  hour  period,  such  service 
comes  within  the  provision  of  the  stat- 
ute that  the  carrier  ''shall  be  deemed  to 
have  had  knowledge  of  all  acts  of  all 
its  officers  and  agents,"  and  the  carrier 
will  be  liable  for  such  violation  of  the 

statute.  Oregon  Short  line  R.  Co.  y. 
L.R.A.11)17A 


United  States  (1916)  —  C.  C.  A.  — ,  234 
Ped.  584,  affirming  (1915)  228  Fed.  561. 

In  Oregon-Washington  R.  ft  Nav.  Co. 
V.  United  States  (1915)  223  Fed.  596, 
139  C.  0.  A.  142,  afOirming  (1914)  213 
Fed.  688,  it  was  held  that,  where  one  of 
three  telegraph  operators  was  discharged 
and  until  his  place  was  filled  the  work 
was  divided  between  the  two  remaining 
operators,  one  of  them  being  instructed 
to  work  three  hours  as  station  agent  and 
six  hours  as  tel^^aph  operator,  and  not 
to  work  more  than  the  statutory  total 
time  of  nine  hours  in  each  twenty-four- 
hour  period,  but  because  of  the  station 
being  short-handed  such  operator  found 
himself  compelled  to  serve  twelve  hours 
as  station  agent  instead  of  three,  it  was 
not  a  harsh  application  of  the  letter  of 
the  statute  to  hold  that  the  railroad  com- 
pany had  knowledge  of  all  the  acts  of  all 
its  officers  and  agents  with  respect  to 
the  excessive  employment  of  such  oper- 
ator. 

While  correspondence  between  a  rail- 
road company  and  the  Interstate  Com- 
merce Commissioh  showing  approval  by 
the  Commission  of  the  railroad's  system 
of  operating  a  telegraph  station  not  in- 
volved in  the  prosecution,  but  similar  to 
the  one  involved,  does  not  estop  the  gov- 
ernment from  recovering  the  penalties 
incurred  by  the  railroad  for  a  violation 
of  the  act  at  the  stations  in  question,  it 
may  be  that  such  an  approval  led  the 
company  to  believe  that  it  might  law- 
fully continue  the  use  of  its  telegraph 
systems  at  the  places  involved  in  the 
prosecution,  and  therefore  may  be  con- 
sidered in  mitigation.  United  States  v. 
Illinois  C.  R.  Co.  (1915)  234  Fed.  433. 

And  where  it  appears  that  a  carrier 
proceeded  in  fixing  periods  of  release  for 
its  employees  with  the  purpose  of  com- 
plying with  the  law,  and  that  it  is  in 
good  faith  in  its  claim  that  the  periods 
of  release  exempted  it  from  liability,  it 
should  not  be  made  to  suffer  a  heavy 
penalty  under  the  circumstances.  Unit- 
ed States  V.  Minneapolis  d;  St.  L.  R.  Co. 
(1916)  236  Ped.  414. 

What    employees     oome    withiA     the 
■tatntes* 

Supplementing  note  in  L.R.AJ.915D, 
410. 

In  Com.  V.  John  T.  Connor  Co.  (1915) 
222  Mass.  299,  L.R.A.1916B,  1236,  110 
N.  E.  301,  it  is  held  that  a  girl  employed 
in  a  grocery  store  whose  duty  it  was  to 
receive  pay  from  customers  according  to 
slips  presented,  incidently  doing  a  trifi.- 
ing  amount  of  bookkeeping  in  connec- 
tion with  the  slips  handed  to  her,  came 
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within  the  prohibition  of  a  statute  pro- 
vidingy  ''No  woman  shall  be  employed  io 
laboring  in  any  factory  or  workshop  or 
in  any  manufacturing,  mercantile,  me- 
chanical establishment,  telegraph  office 
or  telephone  exchange,"  more  than  ten 
hours  in  any  one  day. 

The  Federal  Hours  of  Service  Statute 
applies  to  an  employee  on  a  work  train 
operated  wholly  within  one  state,  where 
the  train  was  made  up  of  cars  of  ma- 
terial brought  from  another  state  and 
the  material  was  intended  to  be  used 
on  the  roadbed  within  the  state,  but  had 
not  reached  its  destination  when  the  vio- 
lation occurred,  the  road  being  a  through 
highway  of  interstate  commerce.  St. 
Joseph  &  G.  I.  R.  Co.  v.  United  States 
(1916)  146  C.  C.  A.  397,  232  Ted.  349. 

Under  the  provision  of  the  Federal 
Hours  of  Service  Statute  that  no  opera- 
tor, train  despatcher,  or  other  employee 
who,  by  the  use  of  the  telegraph  or  tele- 
phone, despatches,  reports,  transmits, 
receives,  or  delivers  orders  pertaining  to 
or  affecting  train  movements  shall  be  re- 
quired or  permitted  to'  be  or  remain  on 
duty,  etc.,  the  term,  "other  employee 
who  by  the  use,''  etc.,  transmits  such 
orders,  is  not  to  be  qualified  by  an  im- 
plied limitation  to  those  whose  primary 
and  principal  duty  is  thus  described,  but 
applies  to  employees  who  have  such  du- 
ties to  perform  regularly  and  habitually, 
although  they  are  not  in  any  sense  their 
principal  or  primary  duties.  Chicago, 
R.  I.  &  P.  R.  Co.  V.  United  States 
(1916)  141  C.  C.  A.  136,  226  Fed.  27. 

So  employees  whose  principal  duties 
were  to  attend  to  switches,  but  whose 
duties  also  consisted  in  regularly  trans- 
mitting by  telephone,  from  a  shanty  at 
which  they  were  stationed,  information 
that  passenger  trains  were  approaching, 
to  a  towerman  some  distance  away  at  a 
crossing  of  railroad  tracks,  so  that  he 
could  give  such  passenger  trains  a  clear 
way  over  freight  trains,  came  within 
such  provisions  of  the  statutes.    Ibid. 

So,  also,  towermen  whose  principal 
duty  was  to  operate  levers,  but  who  also 
were  required  to  telephone  orders  per- 
taining to  train  movements,  came  with- 
in such  class.  Chicago  &  N.  W.  R.  Co.  v. 
United  States  (1915)  144  C.  C.  A.  138, 
226  Fed.  30. 

Where  a  telegraph  operator  was  em- 
ployed by  a  railroad  which  was  operated 
wholly  within  one  state,  but  which  ran 
its  trains  for  part  of  their  route  over  the 
road  of  another  company,  which  was  a 
part  of  an  interstate  highway,  and  such 
operator  was  required  to  receive  tele- 
graph orders  from  and  transmit  them 
L.R.A.1017A. 


to  the  employees  of  the  interstate  car- 
rier, to  facilitate  the  movement  and  in- 
sure the  safety,  of  the  trains  of  both 
roads  in  operating  the  portion  of  the  in- 
terstate road  which  was  used  jointly, 
both  such  operator  and  the  railroad  were 
engaged  in  interstate  commerce  and  came 
within  the  operation  of  the  Federal 
Hours  of  Service  Statute.  Denver  &  I. 
R.  Co.  V.  United  States  (1916)  —  C.  C. 
A.  — ,  236  Fed.  686. 

Telegraph  operators  on  duty  at  a 
wreck,  while  not  in  a  sense  part  of  the 
crew  of  a  wrecking  or  relief  train,  are 
nevertheless  employees  engaged  in  and 
about  service  in  connection  with  the 
wreck  quite  as  important  as  that  of  any 
member  of  the  crew  proper,  whose  work 
is  of  an  emergency  character  and  nec- 
essarily of  uncertain  duration;  and  to 
extend  the  act  to  a  telegrapher  so  em- 
ployed would  be  contrary  to  the  provi- 
sions and  spirit  of  the  act,  and  entirely 
inconsistent  with  its  manifest  purpose 
and  intent.  United  States  v.  Baltimore 
&  0.  R.  Co.  (1915)  226  Fed.  220. 

Wbat  Is  included  a«  overtime. 

Supplementing  note  in  L.R.A.1915Dy 
416. 

In  State  v.  Lange  Canning  Co.  (1916) 
—  Wis.  — ,  157  N.  W.  777,  it  is  held  that 
under  a  statute  limiting  the  number  of 
hours  that  women  may  be  employed  to 
ten  hours  in  any  one  day  or  fifty-five 
hours  in  any  one  week,  and  in  night  work 
to  eight  hours  in  any  one  day  and  forty- 
eight  hours  in  any  week,  and  defining 
day  work  as  that  done  between  6  o'clock 
in  the  morning  and  8  o'clock  p.  m.,  and 
night  work  as  that  done  betwe^i  8 
o'clock  p.  M.  and  6  o'clock  A.  M.,  the 
maximum  number  of  hours  which  a 
woman  could  be  required  to  work  in  any 
one  day  was  limited  to  ten,  although  the 
work  was  done  partly  before  8  o'clock 
p.  K.  and  partly  thereafter  on  the  same 
day. 

In  determining  whether  an  employee 
has  worked  more  than  the  permitted 
time  during  twenty-four  hours  under  the 
Federal  Hours  of  Service  Statute,  his 
time  of  service  should  be  calculated  from 
the  time  at  which  he  went  on  duty  each 
day,  and  so  the  prosecution  may  not  ar- 
bitrarily select  any  point  during  the 
regular  hours  of  service  for  the  purpose 
of  reckoning  the  time  of  employment; 
but  where  the  intervals  granted  for  off 
periods  are  short,  as,  for  instance,  one 
or  two  hours,  and  are  variable  as  to 
when  the  intermission  is  taken,  it  be- 
comes a  question  of  fact  as  to  whether 
or  not  such  inteimisBions  were  not  mere 
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subterfuges  resorted  to  for  the  purpose 
of  evading  the  act.  United  States  v. 
Missouri  P.  R.  Co.  (1916)  235  Fed.  944. 

The  Federal  Hours  of  Service  Act  ap- 
plies to  any  employee  actually  engaged 
in  or  connected  with  the  movement  of 
any  interstate  trains  regardless  of  wheth- 
er at  the  time  the  offense  was  committed 
he  was  so  employed.  So,  when  a  tele- 
graph operator  whose  regular  duties  re- 
quired him  occasionally  to  handle  inter- 
state orders  was  required  to  exceed  the 
hours  permitted  by  the  act,  a  violation 
thereof  occurred,  though  on  the  particu- 
lar day  in  question  he  handled  no  inter- 
state orders.  Denver  &  I.  R.  Co.  v.  Unit- 
ed States  (Fed.)  supra. 

Where  a  telegraph  operator  at  a  sta- 
tion operated  night  and  day  works  as 
an  operator  for  the  permitted  time  of 
nine  hours,  and  then  continues  to  work 
in  a  clerical  capacity  for  three  hours 
more,  such  period  of  service  will  be  con- 
sidered as  a  whole,  and  will  constitute  a 
violation  of  the  nine-hour  provision. 
Oregon  Short  Line  R.  Co.  v.  United 
States  (1916)  —  C.  C.  A.  — ,  234  Fed. 
584. 

The  time  during  which  a  fireman  is 
required  to  watch  a  stationary  locomo- 
tive is  to  be  included  in  determining 
whether  he  worked  excessive  hours.  St. 
Joseph  &  G.  I.  R.  Co.  v.  United  States 
(1916)  146  C.  C.  A.  397,  232  Fed.  349. 

A  release,  to  justify  a  reduction  of 
time  under  the  Federal  Hours  of  Serv- 
ice Statute,  can  be  given  only,  by  some 
officer  or  agent  having  authority  to  give 
it.  So,  where  the  crew  of  a  train  which 
became  derailed  cut  the  engine  loose  and 
proceeded  a  mile  from  the  point  of  de- 
railment to  a  farmhouse,  where  they  had 
lunch  and  rested  until  a  derrick  arrived, 
such  time  should  be  included  in  determin- 
ing whether  the  statute  was  violated. 
Denver  &  R.  G.  R.  Co.  v.  United  States 
(1916)  —  C.  C.  A.  — ,  233  Fed.  62. 

In  United  States  v.  Minneapolis  &  St. 
L.  R.  Co.  (1916)  236  Fed.  414,  the  court 
adopted  the  rule  promulgated  in  South- 
ern P.  Co.  V.  United  States  (1915)  137 
C.  C.  A.  584,  222  Fed.  46,  that  a  release 
of  employees  coming  under  the  Federal 
Hours  of  Service  Statute  must,  to  be  de- 
ducted from  the  total  hours  of  service, 
be  definite  and  certain  as  to  the  periods 
of  time,  and  substantial  and  opportune 
as  to  the  period  of  rest,  and,  in  discuss- 
ing what  is  a  substantial  period  of  rest, 
which  is  a  question  of  fact,  said:  "Rest 
is  largely  psychological.  The  circum- 
stances must  be  such  as  to  induce  rest. 
The  problem  is  not  solved  by  saying  that 

the   men  could  have  gone  to  bed  and 

L.R.A.1917A. 


slept  for  an  hour  or  an  hour  and  twenty 
minutes  aside  from  the  time  they  were 
at  their  meals.  We  are  dealing  with 
human  nature.  The  public  is  interested 
in  actual  rest  not  in  opportunities  for 
rest;  and  while  I  realize  that  the  em- 
ployers cannot  be  held  responsible  for 
failure  of  employees  to  rest  when  the 
opportunity  is  given  them,  yet  I  feel 
that  the  opportunity,  to  be  'substantial 
and  opportune,'  must  be  under  such  cir- 
cumstances that  the  average  employee 
will  in  fact  rest.'' 

Applying  the  rule  above  stated,  the 
court  held  that  absolute  releases  for 
periods  of  two  hours  and  two  hours  and 
twenty  minutes  respectively,  in  periods 
of  over  seventeen  hours  of  service,  at 
such  a  time  that  a  meal  is  eaten  during 
the  period,  under  ordinary  circumstan- 
ces, is  not  an  opportune  period  for  rest, 
and  should  not  be  deducted  from  the 
total  period  of  service.    Ibid. 

Where  a  train  crew  made  a  trip  from 
Salt  Lake  City  to  Park  City  and  return, 
a  distance  of  33  miles,  which  was  usual- 
ly made  well  within  the  sixteen-hour 
period,  and  no  extra  crews  were  kept  at 
Park  City,  and  the  company  had  no  per- 
son there  competent  to  take  charge  of 
the  train  or  engine,  the  round  trip  must 
be  treated  as  a  continuous  journey,  and 
Park  City  simply  as  a  way  station,  Den- 
ver &  R.  G.  R.  Co.  V.  United  States 
(Fed.)  supra. 

The  statute  not  only  imposes  upon  a 
carrier  what  might  be  called  a  negative 
obligation  forbidding  it  from  requiring 
or  permitting  an  employee  to  remain  on 
duty  more  than  sixteen  hours,  but  also 
imposes  an  affirmative  duty  to  relieve 
such  employee  after  sixteen  hours  of  con- 
secutive service,  unless  it  is  prevented 
from  doing  so  by  some  of  the  matters 
specified  in  the  proviso;  and,  while  it 
could  continue  the  service  so  far  as  might 
be  necessary  to  permit  the  train  to  be 
operated  to  a  point,  having  due  regard 
to  all  the  circumstances  and  surround- 
ing facts,  where  the  train  crew  could  be 
relieved  or  allowed  to  take  the  rest  re- 
quired by  the  statute,  it  should  not  per- 
mit or  require  an  employee  to  continue 
to  the  end  of  his  run,  although  but  for 
some  delay  due  to  a  matter  referred  to 
or  covered  by  the  proviso  in  the  statute, 
he  would  have  been  able  to  complete  the 
run  within  the  time  specified.  United 
States  V.  Atchison,  T.  &  S.  F.  R.  Co. 
(1915)  236  Fed.  154. 

The  purpose  of  the  statute  was  to  lim- 
it the  time  of  service  of  employees  and 
at  the  same  time,  in  cases  of  emei^ency, 
to  give  some  latitude  in  the  enforcing  of 
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the  act;  lookinig  to  the  practical  working 
of  the  same;  and  the  purpose,  therefore, 
was  to  place  some  limit  on  the  time  in 
which  additional  service  could  be  rend- 
ered in  case  of  emergency,  and  it  was 
not  intended  that  this  additional  service 
should  be  rendered  save  in  an  emergency, 
nor  is  it  within  the  spirit  of  the  act  that 
the  employees  should  be  the  sole  judges 
of  when  the  emergency  exists  to  warrant 
extra  service.  United  States  v.  Balti- 
more &  0.  B.  Co.  (1915)  226  Fed.  220. 

A  one-hour  period  from  12  o'clock 
noon  to  1  o'clock  p.  h.  during  which  a 
telegraph  operator  was  permitted  and 
required  to  and  did  leave  the  office  and 
station,  and  was  not  subject  to  call  by 
the  company  except  in  case  of  emergen- 
cy, is  to  be  excluded  from  the  hours  of 
service.  United  States  v.  Atcf^ison^  T.  & 
S.  F.  R.  Co.  (1916)  232  Fed,  196. 

What  is   aA   emerseiteyy   eto.,   within 
the  statutes  —  under  the  Federal  aet. 

Supplementing  note  in  L.R.A.1915D, 
420. 

The  term  "emergency,"  as  used  in  the 
statute  relating  to  telegraph  operators, 
is  not  synonymous  with  accident  or  cas- 
ualty or  act  of  God,  but  signifies  a  con- 
dition which  may  arise  out  of  either. 
United  States  v.  Atlantic  Coast  Line  Co. 
(1915)  224  Fed.  160. 

While  the  term  "emergency,"  as  used 
with  reference  to  telegraph  operators,  is 
of  less  significance  than  the  terms  "cas- 
ualty" or  "unavoidable  accident,"  used 
in  the  3d  section  of  the  Hours  of  Service 
Act,  it  does  not  embrace  the  ordinary 
and  everyday  ups  and  downs  of  railroad 
operations ;  and  the  fact  that  a  despatch- 
er  intended  to  have  three  carloads  of 
live  stock  which  had  been  delivered  to 
the  company  taken  into  a  certain  train, 
but  forgot  and  failed  to  order  that  the 
cars  be  picked  up  by  that  train,  and,  in 
order  to  avoid  holding  the  live  stock  un- 
til the  following  day,  ordered  another 
train  to  pick  them  up,  and  that  in  con- 
sequence the  operator  at  that  point  could 
not  leave  his  duties  until  the  permitted 
hours  of  service  had  been  exceeded,  did 
not  amount  to  an  emergency  within  the 
statute.  United  States  v.  Missouri  P. 
B.  Co.  (1916)  235  Fed.  944. 

Where  an  emergency  was  caused  by 

the  sickness  of  a  telegraph  operator,  the 

sole  question  as  to  whether  there  was  a 

violation   of   the   statute   depended   on 

whether,  when  such  emergency  arose,  the 

defendant  was  prevented  by  casualty  or 

unavoidable  accident  from  meeting  it; 

and  where  it  did  not  appear  that  it  could 

not  have  been  met  by  the  defendant,  but 
L.R.A.1917A. 


no  effort  was  made  to  nieet  such  emer* 
I  gency,  the  extended  period  of  service 
required  of  another  emplo^'ee  was  not 
caused  by  an  emergency  or  by  a  casual- 
ty. United  States  v.  Atlantic  Coast  Line 
Co.  (Fed.)  supra. 

Where  a  train  was  derailed  and  the 
conductor  informed  the  despatcher  that 
the  track  could  be  cleared  for  traffic 
within  a  certain  period,  and  the  de- 
spatcher permitted  another  train  to  pro- 
ceed in  reliance  upon  the  conductor's 
estimate  of  the  time  it  would  take  to 
clear  the  track,  which  in  fact  took  con- 
siderably longer  than  the  conductor's 
estimate,  and  resulted  in  the  delay  of  the 
second  train  so  that  its  crew  was  on  duty 
for  more  than  sixteen  hours,  the  com- 
pany was  not  relieved  from  liability  for 
such  overtime  work,  where  there  was 
telephone  communication  between  the 
two  points,  so  there  was  no  excuse  for 
acting  on  first  impressions  as  to  the  time 
that  the  line  ^ould  be  so  obstructed. 
Denver  &  R.  G.  B.  Co.  v.  United  States 
(1916)  —  C.  C.  A.  — ,  233  Fed.  62. 

In  United  States  v.  Missouri  P.  B.  Co. 
(Fed.)  supra,  it  was  held  that  the  car- 
rier failed  to  show,  by  any  of  the  fol- 
lowing groups  of  facts,  such  emergencies 
as  would  excuse  it  from  exceeding  the 
hours  of  service  permitted  by  the  Hours 
of  Service  Act: 

— that  a  trainload  of  silks  was  de- 
livered to  the  carrier,  that  the  time  of 
delivery  at  the  connecting  point  had  been 
erroneously  reported  to  the  carrier's  de- 
spatcher, that  the  transportation  of  silk 
was  very  profitable,  that  the  silk  was  of 
great  value  and  an  easy  subject  of  theft, 
and  could  not  be  permitted  to  stand  on 
sidings,  and  that  it  was  necessary  to  hold 
the  operator  overtime  to  expedite  the 
shipment; 

— that  a  train  pulled  loose  from  the 
tender  a  drawbar,  which  delayed  it  in 
reaching  the  station  where  the  operator 
was  engaged,  and  rendered  it  necessary 
to  hold  him  overtime  until  the  train 
reached  the  station; 

— that  a  train  was  delayed  on  account 
of  broken  packing  rings  in  one  of  the 
cylinders  of  the  engine,  which  in  turn 
required  the  holding  of  the  operator  at 
the  particular  station  until  the  delayed 
train  reached  it; 

— ^that  a  passenger  train  carrying  mail 
was  delayed  in  reaching  the  station  at 
which  the  operator  was  held  overtime^ 
on  account  of  various  and  sundry  rea-^ 
sons  at  different  stations  en  route,  and 
that  the  operator  was  held  until  it  ar- 
rived to  handle  mail  and  care  for  pas- 
sengers; 
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— ^that  a  passenger  train  was  delayed 
by  the  failure  of  an  air  pump  on  the 
engine  Jiauling  it,  making  it  necessary 
to  hold  the  operator  overtime; 

— that  the  eoal  ehutes  at  the  station 
in  question  were  nearly  out  of  coal,  that 
the  train  despatoher  overlooked  his  duty 
in  ordering  the  chutes  filled,  and  that 
this  neglect  on  the  part  of  the  despatch- 
er  brought  about  a  delay  which  required 
the  holding  of  the  operator  overtime; 

— ^that  the  loss  of  the  relief  valve  of 
the  superheater  on  the  engine,  and  also 
heavy  winds,  snow,  and  cold  weather, 
and  a  badly  clinkered  fire,  delayed  the 
train  and  required  holding  the  operator 
overtime; 

— ^that  a  mail  and  passenger  train  was 
delayed  by  the  bad  working  of  the  steam 
heating  connections^  by  thawing  out 
steam  heating  connections  and  ash  pan, 
by  meeting  another  delayed  train,  by 
cold,  snow,  wind,  and  a  badly  clinkered 
fire  due  to  weather  conditions. 

But  the  delay  of  a  train  in  reaching 
its  station  on  account  of  a  wreck  which 
it  could  not  pass  until  the  traek  was 
cleared  constituted  an  emergency  which 
excused  a  railway  company  for  holding 
an  operator  overtime.  United  States  v. 
Missouri  P.  B.  Co.  (1916)  235  Fed.  944. 

A  derailment  is  an  event  which  is  not 
to  be  anticipated  in  good  railroading,  and 
it  was  not  within  the  intention  of  Con- 
gress, in  case  of  such  serious  matters  as 
derailments  and  collisions,  to  take  from 
the  company  the  protection  of  the  stat- 
ute made  in  the  exception  in  case  of  cas- 
ualties, even  if  ^ch  events  were  caused 
by  the  negligence  of  the  company  or  its 
employees,  and  therefore,  in  case  of  a 
derailment,  it  is  not  incumbent  upon  the 
company,  in  order  to  bring  itself  within 
the  proviso,  to  show  that  the  derailment 
was  not  due  to  its  negligence  or  to  the 
negligence  of  its  employees.  Denver  & 
K  a.  B.  Co.  V.  United  States  (Fed.) 
supra. 

Where  a  watchman,  without  justifica- 
tion, refused  to  take  charge  of  an  engine 
which  was  ordered  laid  up  because  the 
crew  had  been  in  service  the  permitted 
period  of  time^  alleging  as  his  reason 
therefor  that  he  feared  the  engine  might 
blow  up  as  he  had  previously  had  some 
dif&culty  in  operating  its  injector,  and 
the  trainmen  were  unable  to  arrange  for 
somebody  else  to  take  charge  of  the  en- 
gine, so  that  the  fireman  volunteered  to 
meet  the  emergency  and  remain  on  duty 
more  than  the  permitted  period,  the  un- 
foreseen insubordination  of  the  watch- 
man was  a  casualty  within  the  meaning 

of  the  statute.    Il»d. 
L.R.A.1917A. 


I  The  fact  that  an  operator  who  was 
called  as  a  witness  before  a  court  at  an- 
other place  than  that  of  his  employment 
was  detained  in  court  for  a  longer  period 
than  the  court  usually  was  in  session,  so 
that  he  was  unable  to  return  in  time  to 
go  on  duty  at  the  usual  time,  was  an 
emergency  within  the  statute  which  jus- 
tified the  employment  of  the  other  oper- 
ators at  that  place  for  the  additional 
four  hours  provided  for,  and  this  was 
not  affected  by  the  fact  that  the  opera- 
tor in  question  was  called  as  a  witness 
for  the  defendant  railroad  company,  as 
his  duty  to  obey  the  summons  was  not 
because  of  his  contract  relation  with  the 
railroad  company,  but  because  he  was  a 
citizen  of  the  state,  and  his  attendance, 
while  at  the  suggestion  of  the  railroad 
cpmpany^  was  at  the  command  of  the 
court  and  pertained  to  the  administra- 
tion of  justice,  and  therefore  imposed 
upon  the  railroad  company  no  other  or 
higher  degree  of  duty  for  making  pro- 
vision for  meeting  the  requirements  of 
the  statute  by  reason  thereof  than  if  he 
had  been  summoned  by  any  other  party 
to  a  suit.  United  States  v.  Atlantic 
Coast  Line  Co.  (1915)  224  Fed.  160. 

Plamdins  and  proof  as  to  emergeaoyt 
oto.  —  under  Federal  aet. 

Supplementing  note  in  KB.A.1915D, 
423. 

In  a  prosecution  under  the  Federal 
Hours  or  Service  Statute,  when  it  is  ad- 
mitted that  the  train  crews  in  question 
were  actually  on  duty  in  excess  of  the 
time  limited  by  the  statute,  the  burden 
is  upon  the  carrier  to  show  that  the  ex- 
cess service  was  justified  by  the  excep- 
tion contained  in  the  aet.  United  States 
V.  Atchison,  T.  &  S.  P.  B.  Co.  (1915)  236 
Fed.  154. 

Effect  of  violation  of  Federal  Hours 
of  Serrioe  Act  on  liabilitj  for  in- 
Jnries  to  employees. 

Supplementing  note  in  L.B.A.1915D, 
p.  424. 

The  case  of  St.  Louis,  I^  M.  &  S.  B. 
Co.  V.  McWhirter,  cited  in  the  note 
above  referred  to,  is  followed  in  Atchi- 
son, T.  &  S.  F.  B.  Co.  V.  Swearingen 
(1916)  239  U.  S.  339,  60  L.  ed.  317,  36 
Sup.  Ct.  Bep.  121,  10  N.  C.  C.  A.  778, 
which  holds  that  violation  of  the  over- 
time provision  of  the  act  does  not  rend- 
er the  carrier  unqualifiedly  liable  for 
injuries  received  by  a  servant  while 
working  overtime,  unless  the  unlawful 
retention  in  service  contributes  to  the 
injury. 

In  Baltimore  &  O.  B.  Co.  v.  Wilson 
(1916)  242  U.  S.  — ,  61  L.  ed.  — ,  37  Sup. 


1208 


ANNOTATION— HOURS  OF  SERVICE  LAWS. 


Ct  Rep.  123,  it  is  held  that  a  violation 
of  the  Hours  of  Service  Act  by  keeping 
a  railway  employee  on  duty  for  more 
than  sixteen  consecutive  hours  excludes, 
by  virtue  of  the  provisions  of  the  Em- 
ployer's Liability  Act,  the  defenses  of 
contributory  negligence  and  assumption 
of  risk  in  an  a'ction  by  such  employee  for 
injuries  received  after  a  rest  of  fourteen 
hours,  where  it  was  far  from  impossible 
that  the  fatigue  resulting  from  the  ex- 
cessive hours  of  ser^dce  should  have  been 
a  cause  proximately  contributing  to  the 
injury  received,  as,  to  have  the  effect  of 
abolishing  such  defenses,  it  is  not  neces- 
sary that  the  injury  happen  during  the 
violation  of  the  law,  or  within  the  period 
of  ten  hours'  rest  required  after  a  period 
of  service  of  sixteen  hours,  as  such  peri- 
od of  ten  hours  is  fixed  only  as  a  min- 
imum of  rest,  and  does  not  fix  the  limit 
of  the  possible  connection  between  the 
overwork  and  the  injury  at  ten  hours, 
and  has  nothing  to  do  with  the  question 
of^the  varying  rest  actually  needed  after 
work  extended  beyond  the  lawful  time. 

Wliat  offices  are  operated  night  and 
day  under  the  Federal  Hours  of 
Service  Statute. 

Supplementing  note  in  L.R.A.1915D, 
425. 

The  interpretation  placed  by  the  In- 
terstate Commerce  Commission  upon  the 
terms,  "towers,  offices,  places,  and  sta- 
tions," and  "continuously  operated  night 
and  day,"  used  in  the  Hours  of  Service 
Statute,  though  not  controlling  upon  the 
courts,  is  quite  persuasive,  is  entitled  to 
much  weight,  and  may  well  be  followed 
unless  it  clearly  appears,  from  the  plain 
language  of  the  enactment,  to  be  erro- 
neous. United  States  v.  Illinois  C.  R.  Co. 
(1915)  234  Fed.  433. 

The  Federal  Hours  of  Service  Statute 
relating  to  telegraph  operators  in  all 
towers,  offices,  places,  and  stations  con- 
tinuously operated  night  and  day,  and 
stations  operated  only  during  the  day^ 
time,  was  intended  to  deal  with  all  tele- 
graph offices  through  which  interstate 
train  orders  are  transmitted.  United 
States  V.  Grand  Rapids  &  I.  R.  Oo. 
(1915)  144  C.  C.  A.  177,  224  Fed.  067. 

Under  the  above  rule  of  interpretation 
offices  which  were  operated,  subject  to 
negligible  intermissions,  from  4:30  A.  u. 
to  9:30  p.  M.,  and  from  6:30  a.  m.  to 
11  P.  M.  respectively,  came  within  the 
class  of  offices  operated  continuously 
night  and  day,  and  this  interpretation 
is  strengthened  by  the  fact  that  the  serv- 
ices rendered  in  every  twenty-four-hour 

period  in  such  offices  were  seventeen 
L.R.A.1917A. 


hours  and  sixteen  and  one  half  hours 
respectively,  or  four  hours  and  three 
and  one  half  hours  more  in  each  twenty- 
four-hour  period  than  would  have  been 
permissible  to  one  telegraph  operator 
even  in  a  daytime  office.    Ibid. 

In  determining  whether  a  telegraph 
station  is  operated  during  the  daytime 
only,  or  continuously  night  and  day, 
while  it  may  be  that  in  certain  seasons 
of  the  year  and  in  certain  localities  the 
place  cannot  be  operated  for  thirteen 
hours  by  the  light  of  day  only,  nor  nine 
hours  in  what  is  commonly  called  (he 
nighttime,  nevertheless,  by  dividing  the 
day  of  twenty-four  hours  into  periods 
of  twelve  hours  each,  from  6  A.  K.  to 
6  P.  M.  and  fjrom  6  p.  m.  to  6  a.  m.,  as  is 
commonly  done,  there  need  be  no  diffi- 
culty in  determining  the  daytime  from 
the  night,  within  the  contemplation  of 
the  statute.  United  States  v.  Illinois  C. 
R.  Co.  (Fed.)  supra. 

In  United  States  v.  Grand  Rapids  & 
I.  R.  Co.  (Fed.)  supra,  the  court,  in  dis- 
tinguishing between  telegfraph  stations 
which  were  ^contiiiuously  operated  night 
and  day"  and  stations  ^'operated  only 
during  the  daytime,"  says  that  the  dom- 
inant characteristic  of  the  daytime  class 
is  that  for  a  substantial  portion  of  the 
year  the  whole  service,  and  for  the  rest 
of  the  year  by  far  the  greater  length  of 
the  daily  service,  fall  within  the  hours 
of  daylight,  while  the  controlling  char- 
acteristic of  the  night  and  day  class  Ls 
that  the  service  extends  into  both  night 
and  day  throughout  the  year,  the  fluctu- 
ations in  length  of  ser^ce  that  may  be 
rendered  during  the  hours  of  daylight 
not  seeming  to  the  court  to  be  material, 
whether  the  one  or  the  other  of  the  class- 
es  is  considered;  and,  while  as  reefpeets 
the  daytime  class  the  maxitium  service 
of  thirteen  hours  prescribed  for  a  single 
operator  cannot  be  performed  during  the 
greater  part  of  the  year  within  the  hours 
of  daylight,  yet  the  parts  of  service 
which  cannot  be  so  performed  corres- 
pond in  terms  with  hours  of  daylight  for 
a  substantial  portion  of  the  year,  and 
so  are,  for  all  purposes  of  the  classifica- 
tion, parts  of  the  day,  and  not  of  the 
night;  and  as  respects  the  night  and  day 
service  it  always  falls  in  material  parts 
within  both  the  night  and  the  day.  Con- 
tinuing the  court  said:  ''When  the  two 
classes  are  so  considered  we  do  not  see 
why  confusion  should  arise  from  the  use 
of  either  the  word  'only'  in  connection 
with  the  'daytime'  class,  or  the  word 
'continuously'  with  the  'night  and  day' 
class.  The  words  'only*  and  'continuous- 
ly' are  to  be  read  in  connection  with  their 
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respective  claasea  and  as  descriptive  of 
conditions  .  recnmng  and  demanding 
'day'  service  on  the  one  hand,  and  ^night 
and  day'  service  on  the  other.  The  fact 
that  such  conditions  may  or  may  not  re- 
cur and  also  remain  thro^ghout  each  day 
or  each  night  and  day  cannot  affect  the 
identity  of  either  class."  •  So  it  cannot 
be  doubted  that  ofi&ces  are  operated  night 
and  day  within  the  true  intendment  of 
the  statute  whenever  the  same  or  sim- 
ilar and  substantial  lengths  of  service 
recur  therein  regularly  every  day  and 
night  for  a  series  of  successive  twenty- 
four-hour  periods,  even  though  the  of- 
fices are  not  operated  continuously  dur- 
ing every  hour  from  midnight  to  mid- 
night. 

The  test  for  determining  the  period 
that  employees  engaged  in  transmitting 
orders  by  telegraph  or  telephone  may  be 
kept  on  duty  during  a  twenty-four-hour 
period  is  the  time  during  which  the  olBce, 
station,  or  place  where  the  employee  is 
to  perform  such  duties  is  kept  open  dur- 
ing a  twenty-four-hour  period,  anl  not 
the  number  or  frequency  of  the  train 
orders  that  may  be  transmitted  or  re- 
ceived during  a  given  period;  so,  if  the 
traffic  of  a  carrier  is  such  that  it  deems 
it  necessary  that  train  orders  b^  trans- 
mitted or  received  by  the  use  of  the 
telegraph  or  telephone  at  certain  sta- 
tions during  the  day  and  night,  it  must 
limit  the  hours  of  service  of  its  employ- 
ees who  are  to  perform  such  service  in 
interstate  traffic  to  not  exceeding  nine 
hours  in  the  aggregate  in  any  twenty- 
four  hour  period.  United  States  v.  Illi- 
nois C.  R.  Co.  (Fed.)  supra. 

When  a  telegraph  office  is  changed 
from  day. service  to  continuous  service, 
it  is  not  in  continuous  service  within  the 
meaning  of  the  act  on  the  day  upon 
which  the  change  is  made,  so  as  to  ren- 
der the  company  liable  where  an  em- 
ployee works  up  to  the  time  the  change 
is  made,  more  than  the  time  permitted  to 
operators  in  a  continuously  operated  sta- 
tion, but  less  than  that  permitted  in  day 
offices,  although  as  a  matter  of  fact  the 
office  is  kept  open  continuously  on  the 
day  in  question.  United  States  v.  Ore- 
gon Short  Line  R.  Co.  (1915)  228  Ped. 
561. 

Whether  the  place  where  an  employee 
is  to  perform  the  duty  of  receiving  and 
transmitting  orders  by  telegraph  or  tele- 
phone "in  towers,  offices,  places,  and 
stations"  is  in  a  station  building  or  above 
it  or  a  short  distance  from  it  or  in  them 
all  at  different  times  during  the  same 
period  of  service  is  quite  immaterial,  but 
may  be  arranged  to  suit  the  conveniene^ 
L.R.A.1917A. 


of  the  carrier  without  making  two  sep- 
arate and  distinct  places  for  the  trans- 
mission and  receipt  of  such  orders.  Unit- 
ed States  V.  Illinois  C.  R.  Co.  (Fed.) 
supra. 

So,  where  two  telegraph  stations  are 
maintained  less  than  half  a  mile  apart 
and  the  operator  at  one  works  from  7 
A.  K.  to.  7  p.  !£.,  when  he  delivers  the 
books,  orders,  and  undelivered  messages 
to  the  operator  at  the  other  station,  who 
works  from  7  p.  m.  to  7  a.  m.,  and  then 
similarlv  turns  the  affairs  over  to  the 
first  oface,  each  having  the  same  tele- 
graphic duties  in  turn,  there  is  such  iden- 
tity of  service  performed  at  the  two 
places  and  such  close  connection  between 
them  in  the  methods  of  performance 
that  they  are^  in  substance  and  effect,  a 
single  office,  place,  or  station  operated 
night  and  day  within  the  meaning  of  the 
Federal  Hours  of  Service  Statute,  al- 
though each  place  has  a  separate  and 
complete  mechanical  equipment,  each  has 
a  separate  signal  call,  and  is  separately 
numbered  and  designated  as  a  station  on 
the  company's  official  list,  and  this  ar- 
rangement was  adopted  for  reasons  of 
convenience  befeire  the  passage  of  the 
statute,  and  not  for  the  purpose  of  evad- 
ing it.  Atchison,  T.  ft  S.  F.  R.  Co.  v. 
United  States  (1916)  —  C.  C.  A.  — ,  236 
Fed.  906. 

Reports  under  Federal  Hours  of  Serv- 
ice Act. 

Supplementing  note  in  L.R.A.1915D, 
426. 

The  penalty  of  $100  a  day  for  failure 
to  file  periodical  reports  required  by  the 
Interstate  Commerce  Commission  under 
the  Federal  Hours  of  Service  Act  is  for 
the  failure  to  file  any  report  at  all,  not 
for  failure  to  file  an  accurate  report;  so 
that  it  is  not  to  be  applied  where  a  re- 
port is  filed  containing  inaecuracies  or 
misstatements.  Elgin,  J.  ft  E.  R.  Co.  v. 
United  States  (1915)  142  C.  C.  A.  107, 
227  Fed.  411.  See  also  Northern  P.  R. 
Co.  V.  United  States. 

The  purpose  of  the  order  requiring 
reports  by  railroad  companies  to  the  In- 
terstate Commerce  Commission  of  extra 
hours  of  service  which  its  employees  are 
required  to  work  is  to  secure  information 
concerning  such  extra  hours  of  service, 
and  it  is  required  that  all  extra  hours 
of  service  be  reported,  not  merely  those 
in  excess  of  the  four  additional  hours 
for  three  days  in  each  week  which  are 
permitted  in  case  of  emergency.  United 
States  V.  Baltimore  ft  0.  R.  Co.  (1916) 
226  Fed.  220. 

The  penalty  of  $100  for  the  failure  to 
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make  the  report  of  the  extra  hours  of 
serviee  is  to  be  imposed  separately  for 
each  employee  working  overtime  which 
the  company  fails  to  report.    Ibid. 

But  where  a  railroad  company  has 
acted  in  good  faith  in  failing  to  report 
instances  of  overtime  worked  by  its  em> 
ployeeSy  under  the  belief  that  it  was  not 
required  to  report  the  same  because  such 
overtime  was  covered  by  the  extra  time 


permitted  in  case  of  emergeneies,  only 
a  minimuTn  fine  of  $100  should  be  im- 
posed once  for  each  employee,  and  not 
for  each  day  such  report  was  in  default, 
as  to  impose  the  laiger  penalty  under 
such  facts  would  be  harsh  in  the  ex- 
treme and  tend  unduly  to  burden  the 
railroad  rather  than  to  attain  the  wise 
objects  which  the  statute  in  question  was 
intended  to  effect    Ibid.         R.  L.  S. 
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COLEMAN  D.  CALLOWAY,  Exr.,  etc.,  of 
Lucy  Calloway,  Deceased,  et  al.,  Appta., 

V. 

MRS.  WOODIE  WHITE  et  al. 

(171  Ky.  366,  188  S.  W.  410.) 

Evidence  —  to  show  intention  of  testa- 
tor. 

1.  Partial    intestacy    appearing    in    the 
face  of  the  will  cannot  be  remedied  by  parol 
evidence  as  to  the  intention  of  testator. 
Fwr  other  o<ueB,  see  Evidence,  VI.  e,  in  Dig. 

1-52  N.  8. 

Will  —  Implied  devise  of  real  estate 
trom  devise  of  income. 

2.  A  devise  of  the  corpus  of  the  estate  by 
implication  is  not  effected  by  a  will  direct- 
ing that  "the  proceeds  of  my  land  and  real 
estate  be  divided  into  two  equal  parts,"  one 
part  to  be  used  by  testator's  son  and  the 
other  by  his  daughter  and  her  children,  that 
after  the  death  of  his  daughter  her  part  of 
the  income  shall  be  divided  among  her  chil- 
dren, that  if  it  be  thought  advisable  to  sell 
and  have  a  division  after  the  youngest 
grandchild  becomes  twenty-one  years  of  age, 
the  son  is  appointed  executor  and  trustee 
for  Uiat  purpose,  and  that,  should  the  son 
die  without  heirs,  his  sister  and  her  chil- 
dren shall  inherit  his  portion  of  the  estate. 
For  other  oases,  see  Wilts,  III,  f,  in  Dig, 

ISB  N,  B.    . 

(October  6,  1916.) 

APPEAL  by  the  executor  and  certain  de- 
fendants from  a  judgment  of  the  Cir- 
cuit Court  for  Fayette  County  construing 
the  vill  of  Lucy  Calloway,  deceased,  in  a 
suit  for  the  settlement  of  her  estate. 
Affirmed. 

jChe  facts  are  stated  in  the  opinion. 

Mr.  James  N.  Elliott,  for  appellants: 

There  was  a  complete  disposition  by  testa- 
trix of  her  real  estate. 

32  Cyc.  409;  40  Cyc.  1536;.  Mayes  v. 
Karn,  115  Ky.  264,  72  S.  W.  1111;  Bowles 
V.  Winchester,  13  Bush,  3. 

The  words  "dying  without  issue"  are  uni- 

Note.  —  As  to  devise  or  bequest  by  Im- 
plication, see  annotation  following  this  case, 
post,  1218. 
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formely  held  in  this  state  to  mean,  'Mying 
without  issue  in  the  lifetime  of  the  testa- 
trix, unless  some  other  period  is  clearly 
fixed  by  the  will." 

Webster  v.  Webster,  93  Ky.  632,  21  S. 
W.  332;  Washer  v.  Washer,  143  Ky.  645, 
137  S.  W.  227 ;  Blackwell  v.  Blackwell,  147 
Ky.  264,  143  S.  W.  1010;  Burnam  v.  Suttle, 
148  Ky.  495,  147  S.  W.  3. 

Mr.  George  C.  Webb,  for  appellees: 

Whatever  the  intention  of  Mrs.  Calloway 
might  have  been,  the  language  which  she 
used  only  disposed  of  the  income  or  rent 
from  her  real  estate  until  the  youngest 
grandchild  then  living  had  arrived  at  the 
age  of  twenty-one  (21)  years;  and  as  to 
the  remainder  interest  in  the  real  estate, 
she  died  intestate  and  the  land  passed  by 
descent  to  her  children,  Coleman  D.  Callo- 
way and  Woodie  White. 

1  Jarman,  Wills,  409;  Bingel  v.  Volz, 
142  111.  214,  16  L.R.A.  321,  34  Am.  St.  Rep. 
64,  31  N.  E.  13;  Caldwell  v.  Caldwell,  7 
Bush,  517;  Collier  v.  Grimesey,  36  Ohio  St. 
17;  Simmons  v.  Morgan,  25  R.  I.  212,  55 
Atl.  522;  Morrison  v.  Schorr,  197  III.  554, 
64  X.  E.  545 ;  Mayes  v.  Karn,  115  Ky.  266, 
72  S.  W.  1111. 

Miller,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Lucy  Calloway,  a  resident  of  Fayette 
county,  died  in  April,  1909,  leaving  a  last 
will  and  testament,  which  reads  as  follows: 

June  15th,  1901. 
I,  Lucy  Calloway,  of  the  State  of  Ken- 
tucky and  county  of  Fayette,  being  of  sound 
mind  do  make  and  declare  this  to  be  my 
last  will  and  testament,  to  wit:  First  I 
will  that  all  of  my  just  debts  and  funeral 
expenses  be  paid.  Second  that  all  of  my 
personal  property  and  efTects  be  divided 
equally  between  my  son  Coleman  D.  Callo- 
way and  my  daughter  Woodie  White,  t 
further  devise  and  will  that  the  proceeds 
of  my  land  and  real  estate  be  divided  into 
two  equal  parts,  one  part  to  be  used  by  my 
son  Coleman  and  the  other  part  be  equally 
divided  between  my  daughter  Woodie  White 
•ad  her  children;  if  one  of  these  children 
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should  die  after  iiie  death  of  their  mother 
1  will  that  the  other  children  shall  inherit 
that  child's  part  to  be  equally  divided  be- 
tween the  living  children  unless  having 
children  of  his  or  her  own. 

I  further  will  that  after  the  death  of  my 
daughter  Woodie  White  ihat  her  part  of 
the  income  of  my  estate  be  equally  divided 
between  her  children.  I  furUier  will  that 
if  it  should  be  thought  advisable  to  sell 
and  have  a  division  after  the  youngest  of 
my  grandchildren  becomes  of  the  age  of 
twenty-one  years  I  appoint  my  son.  Cole- 
man D.  Calloway  executor  and  trustee  of 
the  same.  I  further  will  that  should  my 
«on  Coleman  die,  without  heirs^  that  his 
flister  and  her  children  shall  inherit  his 
portion  of  my  estate.  I  further  will  that  in 
«ase  of  the  death  of  my  son  Coleman  Callo- 
way that  the  property  be  transferred  to 
the  hands  of  a  reliable  trust  company  to 
be  used  for  the  benefit  of  my  daughter  and 
her  children  until  the  youngest  child  be- 
comes of  age. 

I  do  hereby  appoint  my  son,  Coleman 
Calloway,  executor  and  trustee  of  this  my 
last  will  and  testament  without  bond. 

Signed  by  my  hand  this  16tfa  day  of  June, 
190L 

Lucy  Calloway. 

The  will  was  duly  probated  in  the  Fay- 
ette county  court,  and  Coleman  D.  Calloway 
qualified  as  executor  and  trustee  thereun- 
der. Mrs.  Calloway's  estate  consisted  of 
certain  personal  property"  and  a  farm  of 
152  acres  in  Fayette  county.  At  the  time 
die  made  her  will,  and  at  the  time  of  her 
death,  Lucy  Calloway  had  two  children,  a 
son,  Coleman  D.  Calloway,  and  a  daughter, 
Woodie  White;  and  on  said  dates  Woodie 
White  had  three  children,  Calloway  White, 
Elizabeth  White  Judy»  and  Nannie  White 
Taylor,  all  of  whom  were  more  than  twen- 
ty-one years  of  age  at  the  time  this  action 
was  filed. 

In  November,  1914,  this  action  was  insti- 
tuted by  Coleman  D.  Calloway,  as  executor 
and  in  his  own  right,  against  Mrs.  Woodie 
White  and  her  three  children  above  named, 
seeking  a  settlement  of  the  estate  of  Lucy 
Callowav  and  a  construction  of  her  will. 
The  personalty  and  the  income  or  rents  from 
the  land  received  during  the  minority  of 
the  youngest  granddaughter  have  been  dis- 
tributed in  accordance  with  the  will.  The 
only  question  now  pressed  relates  to  the 
court's  construction  of  the  will  in  holding 
that  it  failed  to  dispose  of  the  land  and 
the  future  rents. 

The  circuit  court  was  of  opinion  that, 
whatever  the  intention  of  Mrs.  Calloway 
might  have  been,  the  language  which  she 
used  in  her  will  only  disposed  oi  the  income 
L.R.A.19J7A. 


or  rent  from  her  real  estate  until  the  young- 
est grandchild  then  living  had  arrived  at 
the  age  of  twenty-one  years;  that  as  to 
the  remaining  interest  in  the  real  estate,  she 
had  died  intestate;  and,  consequently,  that 
the  land  had  passed  by  descent  to  her  chil- 
dren, Coleman  D.  Calloway  and  Woodie 
White,  in  fee  simple.  From  the  judgment 
Coleman  D.  Calloway,  executor,  and  Callo- 
way White,  Elizabeth  White  Judy,  and  Nan- 
nie White  Taylor  prosecute  this  appeal. 

As  the  law  requires  a  will  of  both  real 
and  personal  estate  to  be  in  writing,  it  can- 
not, consistently  with  this  doctrine,  permit 
parol  evidence  to  be  adduced  either  to  con- 
tradict, add  to,  or  explain  the  contents  of 
such  will';  and  the  principle  of  this  rule 
evidently  demands  an  inflexible  adherence 
to  it,  even  where  the  consequence  is  a  partial 
or  total  failure  of  the  testatrix's  intended 
disposition.  It  would  have  been  of  little 
avail,  says  Jarman,  to  require  the  will  to 
be  in  writing,  or  to  fence  a  testator  around 
with  a  guard  of  attesting  witnesses,  if,  when 
the  written  instrument  failed  to  make  a  full 
and  explicit  scheme  of  his  disposition,  de- 
ficiencies might  be  supplied  or  its  inac- 
curacies corrected  from  extrinsic  sources.  1 
Jarman,  Wills,  499.  In  40  Cyc.  1S89,  the 
rule  is  stated  as  follows:  "A  will  cannot  be 
construed  by  a  mere  conjecture  as  to  the 
intention  of  the  testator;  but  it  is  the  in- 
tention which  the  testator  expresses  in  his 
will  that  controls,  and  not  that  which  he 
may  have  had  in  his  mind,  or  which  is 
manifested  by  some  other  paper  not  a  part 
of  the  will,  or  by  previous  declarations." 

And,  in  Wright  v.  Denn,  10  Wheat.  204, 
6  L.  ed.  803,  Mr.  Justice  Story  said:  "It 
is  not  sufficient  that  the  court  may  enter- 
tain a  private  belief  that  the  testator  in- 
tended a  fee;  it  must  see  that  he  has  ex- 
pressed that  intention,  with  reasonable 
certainty,  on  the  face  of  his  will.  For  the 
law  will  not  suffer  the  heir  to  be  disinherit- 
ed upon  conjecture." 

While  the  purpose  of  construction,  as  ap- 
plied to  wills,  is  unquestionably  to  arrive 
at  the  intention  of  the  testator,  that  inten- 
tion is  not  that  which  existed  in  the  mind 
of  the  testator,  but  that  which  is  expressed 
by  the  language  of  the  will.  The  rule  is  in- 
flexible that  surrounding  circumstances  can- 
not be  resorted  to  for  tlie  purpose  of  import- 
ing into  the  will  any  intention  which  is 
not  there  expressed.  Extraneous  testimony 
is  incompetent  to  supply  an  intentional 
omission,  or  to  contradict  an  express  in- 
tention in  a  will.  Caldwell  v.  Caldwell,  7 
Bush,  617. 

Applying  these  rules  to  the  will  before  us, 
we  find  that  Mrs.  Calloway  undertakes  to 
dispose  of  her  personal  property;  she  uses 
apt  words  for  that  purpose.    But  when  she 
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comes  to  deal  with  her  real  estate,  she  does 
not  saj  that  it  shall  be  divided  into  two 
equal  parts,  but  that  the  proceeds  of  the 
land  shall  be  so  divided;  and,  in  the  next 
paragraph,  in  speaking  of  the  part  going 
to  her  daughter  Woodie,  she  speaks  of  it 
as  her  part  of  the  income,  showing  clearly 
that,  where  she  used  the  word  "proceeds," 
she  meant  the  income  or  rent  of  the  land. 
In  addition,  to  show  that  this  was  her  in- 
tention, she  directs  that  one  part  thereof  is 
to  be  used  by  her  son  Coleman  Calloway, 
evidently  referring  to  the  income  or  rent  of 
the  land.  It  is  only  in  one  of  the  later 
lines  of  the  will  that  she  speaks  inferential- 
ly,  at  most,  of  her  real  estate,  by  saying 
that,  if  it  should  be  thought  advisable  to 
sell  and  have  a  division  after  the  expira- 
tion of  the  minority  period,  she  appoints 
her  son  Coleman  D.  Calloway  "executor  and 
trustee  of  the  same."  This  sentence  is  per- 
haps incomplete.  But  it  is  sufficient  to 
indicate  that  the  testatrix  contemplated 
that  the  land  was  not  to  be  divided  or 
sold  until  the  youngest  of  her  grandchildren 
should  become  twenty-one  years  of  age. 

It  is  clear,  therefore,  that  in  the  portion 
of  the  will  preceding  the  words  "after  the 
youngest  of  my  grandchildren  becomes  of  the 
age  of  twenty-one  years,"  there  is  no  actual 
disposition  of  any  portion  of  the  real  estate; 
it  treats  only  with  the  income  or  rent  de- 
rived therefrom.  It  is  true  that,  in  some 
cases,  the  courts  have  held  that  a  disposi- 
tion of  the  proceeds  of  the  income  of  prop- 
erty was  equivalent  to  the  disposition  of  the 
property  itself;  but  in  such  cases  those 
words  were  not  modified  by  other  expres- 
sions in  the  will,  such  as  we  have  here. 
After  the  clause  last  above  referred  to,  the 
testatrix  undertakes  to  appoint  Coleman 
Calloway  as  executor  and  trustee  of  the 
will;  and  she  then  provides  that,  if  Cole- 
man should  die  without  heirs,  his  sister  and 
her  children  should  inherit  his  portion  of 
her  estate,  without  in  any  way  signifying 
what  that  portion  was. 

So,  at  the  most,  the  appellants  can  only 
contend  that  there  was  a  break  in  the  lan- 
guage of  the  testatrix,  which  shows  on  its 
face*  perhaps,  that  there  has  been  an  omis- 
sion of  something  which  she  intended  to 
say,  or  which  she  failed  to  say.  Perhaps 
this  omission  was  the  final  disposition  of 
her  real  estate;  and  perhaps  it  was  not. 
Neither  can  it  be  said  that  there  is  a  devise 
of  the  land  to  Coleman  D.  Calloway  and 
Mrs.  White,  by  implication.  The  rule  as  to 
what  will  amount  to  a  devise  by  implica- 
tion is  stated  as  follows  in  40  Cyc.  1390: 
"In  order  to  carry  out  the  intention  of  a 
testator  and  prevent  the  will  from  failing 
of  effect,  a  devise  or  bequest  may  be  im- 
plied, although  it  has  not  been  formally 
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expressed  in  the  will,  unless  the  impUca- 
tion  violates  public  policy  or  some  settled 
rule  of  positive  law.  The  presumption, 
however,  is  very  strong  against  the  tes- 
tator having  intended  any  devise  or  bequest 
not  set  forth  in  his  will,  and  in  order  that 
the  devise  or  bequest  may  be  effectual  the 
implication  must  be  a  necessary  one;  that 
is,  the  probability  of  an  intention  to  make 
the  devise  or  bequest  implied  must  appear 
from  the  will  to  be  so  strong  that  a  con- 
trary intention  cannot  reasonably  be  sup- 
posed to  have  existed  in  the  testator's 
mind.  Such  an  implication  cajinot  rest 
on  mere  ^conjecture,  although  it  is  not 
required  that  the  implication  be  abso- 
lutely irresistible.  Where  a  testator  ^- 
roneously  recites  in  his  will  that  he  has 
by  the  will  given  certain  property  when  he 
has  not  effectually  done  so,  such  recital  may 
be  taken  as  sufficient  evidence  and  expres- 
sion of  his  intention  to  give  by  will,  and 
the  devise  or  bequest  must  be  implied;  but 
such  an  implication  will  not  arise  from  an 
erroneous  recital  that  he  has,  by  some  in- 
strument other  than  the  will,  given  prop- 
erty to  a  certain  named  person,  when  in  fact 
he  has  not  done  so,  nor  will  such  an  impli- 
cation arise  from  an  erroneous  recital  that 
some  other  person,  independent  of  the  will, 
has  title  to  or  an  interest  in  the  property, 
or  from  a  mere  recital  that  the  testator 
is  about  to  make  a  conveyance  to  a  certain 
person." 

In  Crane  v.  Doty,  1  Ohio  St.  279,  the 
court  said:  "In  otder  to  raise  an  estate  by 
implication,  the  two  following  circumstances 
must  concur:  First,  an  interest  or  estate 
in  the  property,  less  than  the  whole,  must 
be  created  expressly  by  the  will,  in  order 
that  it  may  appear  tliat  the  testator  had 
the  disposition  of  the  property  in  his  mind; 
second,  the  person  to  take  by  implication 
must  be  named  or  described  in  connection 
with  tlie  raising  of  such  interest  or  estate." 

And  in  Parker  v.  Tootal,  11  H.  L.  Cas. 
143,  11  Eng.  Reprint,  1286,  Lord  Weethury, 
in  defining  implication,  said:  "Implication 
may  be  founded  upon  two  grounds:  It  may 
either  arise  from  an  elliptical  form  of  ex- 
pression, which  involves  and  implies  some- 
thing else  as  contemplated  by  the  person 
using  the  expression;  or  the  implication 
may  be  founded  upon  the  form  of  gift,  or 
upon  a  direction  to  do  something  which 
cannot  be  carried  into  effect  without  of 
necessity  involving  something  else,  .  .  . 
which  is  a  consequence  necessarily  resulting 
from  that  direction." 

With  regard  to  the  expression  "necessary 

implication"  Lord  Eldon,  in  Wilkinson  v. 

Adam,  1  Ves.  &  B.  422,  36  Eng.  Reprint, 

163,  25  Eng.  Rul.  Cas.  606,  said:  ''In  con- 

'  struing  a  will,  conjecture  must  not  be  taken 
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for  implication;  btlt  Becessary  implication 
means,  not  natural  necessity^  but  so  strong 
a  probability  of  intention  that  an  intention 
contrary  to  that  which  is  imputed  to  the 
testator  cannot  be  supposed." 

But  a  gift  by  implication  will  not  be  in- 
ferred from  mere  silence;  it  must  be  found- 
ed on  expressions  in  the  will.  Nickeraon 
V.  Bowly,  8  Met.  424;  Jones  v.  Gane,  205 
Mass.  37,  91  N.  £.  129;  Re  Reinhardt,  74 
Cal.  365,  16  Pac.  13;  O'Uearn  t.  O'Heam, 
114  Wis.  428,  68  L.R.A.  105,  90  N.  W.  460; 
Langston  v.  Langston,  2  Clark  &  F.  194,  6 
Eng.  Reprint,  1128,  8  Bligh,  N.  R.  167,  6 
Eng.  Reprint,  908;  Abbott  v.  Middleton,  7 
H.  L.  Cas.  68,  11  Eng.  Reprint^  28,  28  L. 
J.  Ch.  N.  S.  110,  6  Jur.  N.  S.  717,  26  Eng. 
Rul.  Cas.  732.  In  the  final  analysis,  how- 
ever, it  is  upon  the  principle  of  carrying 
into  effect  the  supposed  intention  of  the 
testator  that  all  the  cases  of  devise  by  im- 
plication rest.  If  the  language  employed  by 
the  testator  cannot  reasonably  be  accounted 
lor,  except  upon  the  supposition  that  he 
intaided  to  make  a  certain  disposition,  but, 
through  lack  of  learning,  want  of  advice,  in- 
advertence, or  mistake,  failed  to  use  the 
legal  or  proper  i^rases,  the  courts  will 
carry  into  effect  the  intention  so  shown  by 
implying  such  disposition,  unless  that  dis- 


position would  contravene  some  well- 
established  legal  rule.  Connor  v.  Gardner, 
16  L.R.A.(N.S.)  73,  and  note  (230  111. 
268,  82  N.  E.  640) . 

But  the  will  before  us  does  not  show  sueh 
an  ineffectual  attempt  to  devise  the  testa- 
trix's real  estate  as  would  amount  to  a  de- 
vise by  implication.  We  have  no  authority 
to  make  a  will  for  the  testatrix;  we  can 
only  undertake  to  apply  the  rules  of  law 
to  her  language  as  we  find  it.  The  words 
''die  without  issue,"  and  equivalent  phrases, 
are  uniformly  held  in  this  state  to  mean 
''die  without  issue  in  the  lifetime  of  the 
testator,"  unless  some  oth^  period  is  clear- 
ly fixed  by  the  will.  Webster  v.  Webster, 
93  Ky.  632,  21  8.  W.  332;  Waaher  v. 
Washer,  143  Ky.  645,  137  8.  W.  227 ;  Black- 
well  V.  Blackwell,  147  Ky.  264,  143  8.  W. 
1010;  Bumam  v.'Suttle,  148  Ky.  496,  147 
S.  W.  3.  This  limitation  in  the  will  before 
us  refers,  therefore,  to  Coleman  D.  Callo- 
way's death  before  the  death  of  the  testa- 
trix,— ^an  event  which  did  not  happen. 

We  conclude,  therefore,  the  the  testatrix 
failed  to  make  a  final  disposition  of  her 
land;  and,  under  the  well-established  rule 
of  law,  tiiat  portion  of  her  estate  descended 
to  her  son  and  daughter,  as  her  heim. 

Judgment  affirmed. 


Annotadon — Devise  or  bequest  by  implicatioii. 


The  present  anBotation,  like  that  in 
15  L.R.A.(N.S.)  73,  which  it  supple- 
ments, deals  merely  with  the  general 
principles  and  rules  by  which  the  courts 
have  been  gaided  in  determining  cases 
of  the  character  under  consideration. 

'^It  is/'  as  is  stated  in  the  earlier  note, 
"upon  the  principle  of  carrying  into  ef- 
fect the  supposed  intention  of  the  tes- 
tator, that  all  the  cases  of  devise  or  be- 
quest by  implication  have  been  decided. 
If  the  language  employed  by  the  testator 
cannot  reasonably  be  accounted  for,  ex- 
cept upon  the  supposition  that  he  intend- 
ed to  make  a  certain  disposition,  but, 
through  lack  of  learning,  want  of  advice, 
inadvertence,  or  mistake,  failed  to  use 
the  legal  or  proper  phrases,  the  courts 
will  carry  into  effect  the  intention  so 
shown  by  implying  sueh  disposition,  un- 
less that  disposition  would  contravene 
some  well-established  legal  rule." 

Thus,  the  general  rule  is  that  bequests 
OT  devises  by  implication  are  sustained, 
unless  the  implication  violates  public 
policy  or  some  well-established  rule  of 
law,  where  no  direct  language  in  a  will 
is  found  to  support  them,  but  where, 
from  informal  language  used,  read  in 
the  light  of  its  context,  sueh  reasonable 
L.R.A.1917A. 


construction  can  be  placed  on  it  as  im- 
plies an  intention  to  make  a  bequest  or 
devise.  The  f ollowiug  cases  support  this 
rule:  Re  Blake  (1910)  157  Oal,  448, 108 
Pac.  287  J  Riverside  Trust  Cow  v.  Rogers 
(1915)  89  Conn.  690,  96  Atl.  180;  Eyer 
v.  Williamson  (1912)  256  Dl.  540, 100  N. 
E.  188;  Martin  v.  Martin  (1916)  273  DL 
595,  113  N.  E.  150;  Porter  v.  Union 
Trust  Co.  (1915)  182  Ind.  637, 108  N.  E. 
117;  Gibson  v.  Brown  (1915)  —  Ind. 
App.  — ,  110  N.  E.  716,  rehearing  denied 
in  (1916)  —  Ind.  App.  — ,  112  N.  E.  894; 
Calloway  v.  White,  ante,  1210,  quot- 
ing 40  Cyc.  1390  with  approval;  Jones  v. 
Gane  (1910)  205  Mass.  37,  91  N.  E.  129; 
Hall  V.  Beebe  (1916)  223  Mass.  306,  111 
N.  E.  899;  Bateman  v.  Case  (1912)  170 
Mich.  617, 136  N.  W.  590;  Ball  v.  Phelan 

(1908)  94  Miss.  293,  23  L.R.A.(N.S.) 
895,  49  So.  956,  expressly  holding  that 
there  can  be  no  devise  or  bequest  by  im- 
plication where  such  an  implication 
would  violate  public  policy  or  the  set- 
tled rules  of  positive  law;  Clark  v.  Kit- 
tenplan  (1909)  63  Misc.  122,  118  N.  Y. 
Supp,  404;  Grothe's  Estate  (1910)  229 
Pa.  186,  78  Atl.  88;  Earle  v,  Goberly 

(1909)  65  W.  Va.  163,  64  S.  E.  628,  17 
Ann.  Cas.  479  >  Be  Ley  (1912)  —  B.  C. 
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— ,  5  I>.  L.  R.  1,  21  West.  L.  R.  757; 
Be  Cotter  (1915)  34  Out.  L.  Rep.  24. 

Bnt  the  intention  to  make  a  certain 
devise  or  bequest  must  be  deduced  from 
the  instrument  itself,  and  not  from  a 
mere  failure  to  express  it.  Martin  v. 
United  States  (1911)  46  Ct.  CI.  (Fed.) 
372;  Myrick  v,  Williamson  (1914)  190 
Ala.  485,  67  Bo.  273;  Re  Blake  (1910) 
157  OaL  448,  108  Pac.  287,  holding  that 
while  the  intention  of  the  testator  is  to 
be  reached  from  what  he  has  said^  this 
includes  not  only  a  determination  of 
what  he  meant  by  the  explicit  use  of 
language,  but  also  the  necessary  impli- 
cation arising  from  language  which  he 
has  employed,  although  less  explicit; 
Riverside  Trust  Co.  v.  Rogers  (1915) 
89  Ck>nn.  690,  96  Atl.  180 ;  Bond  v.  Moore 
(1908)  236  m.  576,  19  KR.A.(N.S.)  540, 
86  N.  £.  386,  holding  that  the  intention 
sought  is  not  that  which  by  inference 
may  be  presumed  to  have  existed  in  the 
mind  of  the  testator,  but  that  which  by 
the  words  used  in  the  will  he  has  ex- 
pressed; Porter  v.  Union  Trust  Co. 
(1915)  182  Ind.  637,  108  N.  E.  117; 
Calloway  v.  White;  Jones  v.  Gane 
(191J))  205  Mass.  37,  91  N.  E.  129;  Hall 
V.  Beebe  (1916)  223  Mass.  306,  117  N. 
E.  899;  Ball  v.  Phelan  (1908)  94  Miss. 
293,  23  L.R.A.(N.S.)  895,  49  So.  956; 
Grot  he's  Estate  (1910)  229  Pa.  186,  78 
Atl.  88,  holding  that  courts  have  no  au- 
thority to  insert  a  provision  disposing 
of  an  estate  under  the  assumption  that 
it  was  the  intention  of  the  testator; 
Allis's  Will  (1916)  163  Wis.  452,  157  N. 
W.  548.  A  gift  or  devise  by  implication 
cannot  be  inferred  from  an  absolute  si- 
lence on  the  subject  (Bond  v.  Moore 
(HL)  supra;  Calloway  v.  White;  Jones 
V.  Gane  (1910)  205  Mass.  37,  91  N.  E. 
129) ;  and  while  any  reasonable  construc- 
tion will  be  adopted  consistent  with  the 
terms  of  the  will,  so  as  to  dispose  of  the 
entire  estate,  where  no  intention  is  shown 
by  the  will  as  to  the  disposition  of  a 
part  of  the  testator's  property,  such  part 
must  be  regarded  as  not  disposed  of 
(Bond  V.  Mogre  (HL)  supra),  even  the 
presumptive  intention  to  avoid  an  in- 
testacy not  affording  a  sufficient  reason 
for  implying  a  gift  (Grothe's  Estate 
(1910)  229  Pa.  186,  78  Atl.  88).  And, 
of  course,  if  the  words  of  a  will,  con- 
strued in  their  ordinary  sense,  or  ex- 
pressly, itaake  a  valid  will  of  the  whole 
estate,  there  is  no  room  for  implication. 
Myrick  v.  Williamson  (Ala.)  and  River- 
side Trust  Co.  V.  Rogers  (Ooton.)  supra, 
holding  that  if  the  devise  or  bequest  is 
expressly  made,  there  is  no  room  for  a 
gift  by  implication;  Porter  ▼.  Union 
L.R.A.1917A. 


Trust  Co.  (1915)  182  lad.  637, 108  N.  E. 
117;  Calloway  v.  White;  Hall  v.  Beebe 
(1916)  223  Mass.  306,  111  N.  E.  899.  In 
fact,  an  implication  may  never  add  to 
or  take  from  an  express  disposition. 
Riverside  Trust  Co.  v.  Rogers  (Oomi.) 
and  Porter  v.  Union  Trust  Co.  (Ind.) 
supra;  Holt  v.  Wilson  (1910)  82  Eaiu 
268,  108  Pac.  87. 

In  determining  the  testator's  inten- 
tion, conflicting  statements  are  to  be 
reconciled  &nd  all  of  the  parts  of  the 
will  are  to  be  given  effect.  In  fact^ 
every  word  should  be  given  effect  if  it 
can  be  given  effect  without  defeating  the 
general  purpose  of  the  will,  or  contra- 
vening the  established  rules  of  law  or 
public  policy.  Martin  v.  United  States 
(Fed.) ;  Re  Blake  (Cal.) ;  and  Porter  ▼. 
Union  Trust  Co.  (Ind.)  supra;  Ball  ▼. 
Phelan  (1908)  94  Miss.  293,  23  L.R.A. 
(N.S.)  895,  49  So.  956.  So,  the  court 
may  look  at' the  possible  consequeneea 
which  would  result  from  a  construction 
of  the  provisions  of  a  will  for  the  par- 
pose  of  determining  whether,  where  the 
language  is  not  explicit,  but  is  open  to 
construction,  it  was  the  intention  of  the 
testator  that  sueh  consequences  should 
follow.  Re  Blake  (OaL)  and  Ball  v. 
Phelan  (Miss.)  supra.  But  the  proba- 
bilities aa  to  the  testator's  intention  can- 
not be  weighed.  Bond  v.  Moore  (QL) 
supra.  And  the  testator  cannot  effect 
by  implication  what  he  cannot  do  direct- 
ly. Re  Blake  (Cal.)  supra.  However, 
an  estate  by  implication  wiU  be  raised 
to  defeat  attributing  to  a  phrase  used 
in  a  will  a  purposeless  effect.    Ibid. 

As  to  the  character  of  the  implication 
necessary  to  create  a  devise  or  bequest, 
it  has  been  ruled  that  it  must  not  rest 
on  conjecture  or  speculation;  it  must  be 
necessary,  and  not  merely  possible  (My- 
rick V.  Williamson  (Ala.)  and  Re  Blake 
(CaL)  supra,  holding  that  conjecture  and 
speculation  cannot  be  indulged  in  to 
import  into  a  will  something  which  no 
language  used  by  the  testator  warrants, 
simply  because  he  seems  to  have  omitted 
something  which  it  is  reasonable  to  as- 
sume should  have  been  provided  for; 
Bond  V.  Moore  (BI.)  supra;  Eyer  r. 
Williamson  (1912). 256  HL  540,  100  N. 
E.  188;  Porter  v.  Union  Trust  Co.  (Ind.) 
supra;  Calloway  v.  White,  ante,  1210; 
Ball  V.  Phelan  (Miss.)  supra;  Tuttle  v. 
Woolworth  (1908)  74  IT.  J-  Eq.  310,  77 
Atl.  684;  Clark  v.  Kittenplan  (1909)  63 
Misc.  122,  118  W.  Y.  Supp.  404);  it 
must  be  so  plain  as  to  be  clearly  appar- 
ent or  irresistible  to  the  mind  (Mvrick 
v.  Williamson  (1914)  190  Ala.  485,  67 
So.  273;  Riverside  TmiBt  Co.  r.  RogetB 
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(1915)  89  Omul  690,  96  Atl.  180;  Bond 
▼.  Moore  (1908)  236  DL  576,  19  L.R.A. 
(N.S.)  540,  86  N.  £.  386,  holding  that 
the  neeessity  mudt  be  so  clear  that  no 
reasonable  doubt  of  the  intention  can 
exist  [but  see  Eyer  v.  Williamson  (1912) 
256  m.  540,  100  N.  E.  188,  as  set  out 
infra,  this  parag^raph] ;  Grothe's  Estate 
(1910)  229  Pa.  186,  78  Atl.  88,  holding 
that  the  implication  must  be  "clesi^); 
and  it  must  preclude  a  suspicion  that  a 
contrary  intention  to  that  imported  could 
have  existed  in  the  mind  of  the  tes- 
tator (Myrick  v.  Williamson  (Ala.) ; 
Riverside  Trust  Co.  v.  Rogers  (Oonn.) ; 
and  Bond  v.  Moore  (Bl.)  supra;  Martin 
T.  Martin  (1916)  273  HL  595,  113  N.  E. 
150;  Calloway  v.  White;  Ball  v.  Phelan 
(Miss.)  supra;  Tuttle  v.  Woolworth 
(1908)  74  N.  J.  Eq.  310,  77  Atl.  684; 
Smith  T.  Dugan  (1911)  145  App.  Div. 
877,  130  ir.  Y.  Supp.  649,  affirmed  with- 
out opinion  in  (1912)  205  N.  Y.  556,  98 
N.  E.  1116;  Earle  v.  Goberly  (1909)  65 
W.  Va.  163,  64  S.  E.  628,  17  Ann.  Cas. 
479,  per  headnote  and  authorities  cited). 
-However,  it  has  also  been  said  that  ^a 
strong  probable  implication  of  a  devise 
arising  from  the  will  is  sufficient^'  (Re 
Blake  (1910)  157  OaL  448,  108  Pae. 
287) ;  that  it  is  not  required  that  the 
inference  should  be  absolutely  irresis- 
tible, but  that  it  is  enough  if  the  cir- 
cumstances, taken  together,  leave  no 
doubt  as  to  the  intention  of  the  testator 
(Eyer  v.  Williamson  (UL)  supra;  Cal- 
loway V.  White,  quoting  40  Cyc.  1390; 
Ball  V.  Phelan  (1908)  94  Miss.  293,  23 
L.R.A.(N.S.)  895,  49  So.  956);  and  that 
the  tendency  of  the  modem  cases  is  rath- 
er to  extend  than  narrow  the  rule  of  rais- 
ing a  devise  by  implication  (Re  Blake 
(CaL)  supra).  The  implication  may  be 
drawn  from  slight  circumstances  appear- 
ing from  the  will.  Re  Blake  (CaL)  and 
Ball  V.  Phelan  (Miss.)  supra,  holding 
that  where  the  will  necessarily  limits  the 
estate  of  a  child  to  one  for  life,  the 
court  will  lay  hold  of  slight  circum- 
stances to  raise  a  gift  in  the  issue  of 
such  child,  so  as  to  avoid  imputing  to 
the  testator  the  intention  of  giving  to 
the  devisee  over,  to  the  exclusion  of  the 
life  tenant.  And'  a  bequest  or  devise 
may  be  implied  from  an  erroneous  re- 
cital in  the  will  that  such  property  has 
been  given  by  it  (Riverside  Trust  Co.  v. 
Rogers  (Conn.)  supra,  holding  that  a 
reference  to  a  disposition  in  the  earlier 
part  of  a  will  which  in  fact  does  not 
appear  may  evidence  the  intention  to 
make 'the  gift  omitted,  and  from  it  the 
law  may  imply  the  gift  omitted;  Porter 
L.R.A.1917A. 


V.  Union  Trust  Co.  (1915)  182  Ind.  637, 
108  N.  E.  117;  Calloway  v.  White; 
Smith  V.  Smith  (1910)  113  Md.  495,  31 
L.RA.(N.S.)  922,  140  Am.  St.  Rep.  435, 
77  Atl.  975,  expressly  so  holding),  but 
not  from  an  erroneous  recital  in  refer- 
ence to  a  disposition  by  an  instrument 
other  than  the  will,  as  such  a  recital  does 
not  disclose  a  purpose  and  intent  to  dis- 
pose by  the  will  (Porter  v.  Union  Trust 
Co.  (Ind.)  supra;  Calloway  v.  White; 
Smith  V.  Smith  (Md.)  supra).  And  a 
reference  to  a  disposition  in  the  early 
part  of  a  will  which  in  part  exists  does 
not  indicate  an  intention  to  give  the 
part  omitted,  since  the  description  ap- 
plies accurately  to  that  before  given. 
Riverside  Trust  Co.  v.  Rogers  ((^nn.) 
supra.  So,  if  the  language  used  points 
back  to  a  prior  gift  correctly  described, 
and  does  not  express  a  g^ft  other  than 
this,  there  can  be  no  estate  by  implica- 
tion.   Ibid. 

Where  a  gift  is  implied,  as  from  a 
direction  to  pay,  it  is  necessarily  in- 
separable from  the  direction,  and  must 
partake  of  its  quality,  so  that  where  one 
is  future  and  contingent,  the  other  must 
be.    Re  Blake  (CaL)  supra. 

Courts  will  more  readily  sustain  a  de- 
vise by  implication  to  children  upon  ar- 
riving at  age  or  marriage  where  some 
beneficial  interest  has  been  given  them 
during  minority  than  where  no  interest 
of  any  kind  has  been  given  them;,  but 
this  principle  must  be  carefully  guarded 
in  its  application,  as  the  question  wheth- 
er a  devise  by  implication  is  to  be  main- 
tained or  not  cannot  be  determined  by 
the  application  thereof  alone.  Ball  v. 
Phelan  (Miss.)  supra.  The  simple  fact 
that  the  principal  is  not  distributable 
until  the  death  of  the  last  of  several 
legatees  is  not,  of  itself,  sufficient  to 
create  an  implied  gift  to  the  survivor. 
Grothe's  Estate  (Pa.)  supra.  Nor  can  a 
gift  to  a  grandchild  be  implied  from  a 
gift  to  a  child,  defeasible  if  the  latter 
dies  without  children  surviving.  Allis's 
Will  (1916)  163  Wis.  452,  157  N.  W. 
548.  In  Re  Blake  (CaL)  supra,  a  devise 
was  implied  from  an  elliptical  expression 
as  to  issue. 

As  to  effect  of  a  limitation  over  in 
case  the  person  to  whom  property  is 
given  in  the  first  instance  dies  without 
lineal  descendants,  issue,  children,  heirs 
of  the  body,  etc.,  to  give  to  his  issue  an 
interest  by  implication,  either  by  way  of 
remainder,  executory  devise,  or  substitu- 
tional gift,  see  note  to  Anderson  v.  Unit- 
ed Realty  Co.  51  L.R.A.(N.S.)  485. 

a.  J.  C. 
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JAMES  J.  BYRNE,  Inspector  of  Buildings, 

Appt., 

V. 

MARYLAND  REALTY  COMPANY. 

(—  Md.  — ,  98  Atl.  547.) 

Constitutional      law  —  regulation      of 
character  of  buildings. 

Tlie  legislature  cannot,  in  view  of  the 
constitutional  protection  of  property  rights, 
limit  the  buildings  to  be  erected  in  a  speci- 
fied section  of  a  municipality  to  separate 
and  unattached  dwellings  not  less  than  a 
specified  distance  apart. 
For  other  caees^  see  Conatitutional  Law,  II. 

b,  Z,  in  Dig,  1-62  N.  S, 

(June  23,  1916.) 

APPEAL  by  respondent  from  an  order  of 
the  Court  of  Common  Pleas  of  Balti- 
more city  granting  a  writ  of  mandamus  to 
compel  him  to  issue  a  permit  for  the  erec- 
tion of  certain  buildings.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Robert  F.  Leach,  Jr.,  and  S.  S. 
Field  for  appellant. 

Messrs.  Harry  E.  Karr,  Benson  & 
Karr,  and  John  D.  Nock  for  appellee. 

Burke,  J.,  delivered  the  opinion  of  the 
court : 

It  was  provided  by  §  1  of  chapter  693 
of  the  Acts  of  1912,  "that  no  dwelling  house 
shall  be  erected  within  that  section  of  Balti- 
more city  embraced  within  the  following 
lines:  Beginning  at  the  intersection  of  the 
western  city  boundary  and  Forest  Park  ave- 
nue, and  running  thence  easterly  along  For- 
est Park  avenue  to  Garrison  avenue;  thence 
southerly  along  Oarrison  avenue  to  Duvall 
avenue;  thence  westerly  along  Duvall  ave- 
nue to  the  western  city  boundary,  and  thence 
northerly  to  the  place  of  beginning,  unless 
the  same  is  constructed  as  a  separate  and 
unattached  building:  and  if  such  dwellings 
are  of  frame  construction  tliey  shall  be  at 
least  20  feet  apart,  and  if  of  stone  or  brick 
construction  they  shall  be  at  least  10  feet 
apart." 

The  Maryland  Realty  Company,  a  body 
corporate  and  the  appellee  on  this  record, 
is  the  owner  of  a  lot  in  fee,  for  which  it 
paid  $15,000,  lying  within  the  limits  de- 
scribed in  the  act.  The  lot  has  a  frontage 
of  259  feet  and  3  inches  on  the  west  side 
of  Garrison  avenue  between  Dalrymple  ave- 
nue and  Bonner  road,  with  an  average  depth 
of  from  100  feet  to  167  feet  and  3  Inches 

Note.  —  Afl  to  exercise  of  police  power  for 
estbetic  purposes,  see  annotation  following 
this  case,  post,  1220. 
L.R.A.1917A. 


to  a  10-foot  alley.    The  app«U^  desired  to 

improve  its  lot  by  the  erection  thereon  of 
semidetached  two-story,  slag  roof,  brick 
dwellings,  and,  after  securing  a  permit  from 
the  appeal  tax  court,  it  filed  with  James  J. 
Byrne,  the  inspector  of  buildings  of  Balti- 
more city,  plans  and  specifications  showing 
the  character  of  buildiDgs  it  proposed  to 
erect  subject  to  the  supervision  of  the  build- 
ing inspector  and  in  conformity  with  the 
building  laws  of  Baltimore  city.  Mr.  Byrne, 
the  inspector  of  buildings,  refused  to  issue 
a  permit  for  the  erection  of  the  proposed 
buildings.  The  appellee  thereupon  filed  a 
petition  for  mandamus  in  the  court  of 
common  pleas  of  Baltimore  city  against 
him  to  compel  the  issuing  of  the  permit  for 
the  erection  of  the  buildings  shown  on  the 
plans  and  specifications  filed  with  him.  Mr. 
Byrne,  the  inspector,  showed  that  he  re- 
fused to  issue  the  permit  for  the  following 
reasons  set  out  in  his  answer:  "That  the 
granting  or  refusing  of  said  permit,  as 
asked  for,  involves  the  question  of  the  con- 
struction of  a  class  of  improvements  which, 
under  all  the  circumstances,  would  be  high- 
ly detrimental  to  one  of  the  largest,  most, 
beautiful  and  artistically  developed  subur- 
ban communities,  constituting  the  suburbs 
of  the  city  of  Baltimore,  as  is  evidenced  by 
resolution  of  the  Forest  Park  Improvement 
Association,  passed  on  the  22d  day  of  June, 
1915,  a  copy  of  which  is  filed  herewith,  and 
prayed  to  be  taken  as  a  part  of  this  an- 
swer, and  marked  'Respondent's  exhibit  A;' 
that,  further  answering,  this  respondent 
shows  that,  aside  from  the  question  of  policy 
and  wisdom,  your  respondent  could  not 
grant  the  permit  applied  for  in  the  prem- 
ises, because  the  buildings  and  improve- 
ments contemplated  by  the  petitioner  vio- 
late the  provisions  of  chapter  693  of  the 
Acts  of  the  General  Assembly  of  Maryland 
for  the  year  1912,  and  tliis  respondent  is 
advised  that  said  act  is  in  full  force  and 
effect  and  is  valid  and  constitutional." 

The  resolution  of  the  Forest  Park  Im- 
provement Association  filed  with  his  answer 
states  fully  and  clearly  all  the  reasons 
which  have  been  or  can  be  urged  in  support 
of  the  refusal  of  the  appellant  to  issue  the 
permit.  The  material  portion  of  the  resolu- 
tion is  here  inserted:  "Whereas,  Garrison 
avenue  is  the  most  attractive  avenue  in 
Baltimore  city,  being  80  feet  wide  and  most 
of  it  more  than  400  feet  above  tide  level, 
winding  its  way  for  more  than  2  miles 
through  the  sections  known  as  BeulaU 
Villas,  Mont  Alto,  Brookline,  Forest  Park, 
and  Lenox  to  West  Arlington  on  the  north, 
and  on  and  near  which  avenue  are  located 
the  finest  frame  cottage  residences,  within 
the  limits  of  Baltimore  city,  each  situated 
*  within  its  own  grounds  and  having  beautiful 
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a.Dd  well-kept  lawns,  hedges,  shrubberies, 
and  flowers,  said  avenue  being  under  the 
especial  care  of  the  city  forester,  who  has 
€au8ed  fine  shade  trees  to  be  planted  on 
•each  side  of  the  avenue  30  feet  apart;  such 
avenue  being  as  yet  wholly  free  from  this 
cheap,  two-story  development  of  congested 
-dwellings,  which,  however  proper  they  may 
be  in  the  central  section  of  the  city,  are 
Tery  detrimental  and  undesirable  in  this 
northwest  corner  of  the  city,  devoted  as  it 
is  to  cottage  and  parklike  development,  and 
which  are  particularly  undesirable  on 
beautiful  Garrison  avenue;  and  whereas 
it  appears  that  the  building  inspector  has 
refused  to  issue  said  permit  because  of  an 
act  of  the  general  assembly  of  Maryland, 
passed  in  1912,  and  known  as  chapter  693, 
i^herein  it  is  provided  that  no  such  dwell- 
ing houses  shall  be  erected  within  a  certain 
area  embracing  this  particular  place  where 
.the  said  realty  company  contemplate  erect' 
ing  these  cheap,  two-story  dwellings;  and 
whereas  said  act  of  1912  was  passed  at  the 
solicitation  of  this  association,  the  members 
of  which  called  the  attention  of  the  mem- 
bers of  the  legislature  to  the  fact  that  the 
area  embraced  by  the  act  seemed  to  be  the 
only  one  in  the  vast  area  of  many  hundreds 
of  acres  unprovided  with  adequate  build- 
ing restrictions,  and  particularly  called 
attention  to  the  language  used  by  your 
court  of  appeals  in  the  case  of  Cochran  v. 
Preston,  108  Md.  at  page  229,  23  L.R.A. 
(N.S.)  1163,  129  Am.  St.  Rep,  432,  70  Atl. 
114,  15  Ann.  Cas.  1048,  which  says:  It 
may  be  that  in  the  development  of  a  higher 
civilization,  the  culture  and  refinement  of 
the  people  has  reached  the  point  where  the 
educational  value  of  the  fine  arts,  as  ex- 
pressed and  embodied  in  architectural  sym- 
metry and  harmony,  is  so  well  recognized  as 
to  give  sanction,  under  some  circumstances, 
to  the  exercise  of  this  power  even  for  such 
purposes'  (the  power  referred  to  being  the 
enforcement  of  a  legislative  conception  of 
artistic  beauty  and  symmetry),  though  it 
was  also  pointed  out  to  the  members  of  the 
general  assembly  by  the  members  of  this 
.association  that  this  area,  covered  as  it  is 
by  frame  cottages  and  surrounded  by  hun- 
dreds of  acres  of  other  frame  cottages, 
should  be  protected  by  the  act  from  fire  risk 
as  much  as  possible,  and  also  because  of 
the  lack  of  sewer  facilities  it  should  not  be 
too  closely  built  upon;  and,  further,  that 
there  would  be  vast  property  loss  and  loss 
to  the  taxable  basis  to  permit  in  this  cot- 
tage neighborhood,  these  dreaded  spots  of 
the  two-story  house  development;  and 
whereas  this  association  is  anxious  to  im- 
press the  executive  and  judicial  depart- 
ments of  our  government,  the  same  as  it 
did  the  legislative  branch,  with  the  belief 
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that  in  this  section  of  Baltimore,  at  least, 
civilization  has  reached  the  point  where 
the  educational  value  of  the  fine  arts  as 
expressed  and  embodied  in  architectural 
symmetry  and  harmony  and  in  the  health- 
giving  spaces  of  green  grass  and  freedom 
from  congestion  and  pollution  from  numer- 
ous cesspools  and  a  lessened  danger  of 
fires,  makes  the  Act  of  1912  a  highly  bene- 
ficial and  salutary  one." 

Testimony  was  taken  by  the  respective 
parties,  and  the  case  was  argued  and  sub- 
mitted. On  December  31,  1915,  the  court 
ordered  the  writ  of  mandamus  to  issue  as 
prayed,  and  from  that  order  the  present 
appeal  waa  taken. 

The  record  shows  that  the  appellee's  lot 
is  bounded  by  Garrison  avenue  on  the  front 
and  by  Winfield  avenue  on  the  back,  and 
by  Bonner  road  on  the  south  and  Dairy m- 
ple  avenue  on  the  north.  In  the  same 
square  in  which  the  appellee's  lot  is  located 
there  is  erected  a  Sunday-school  building, 
constructed  partly  with  concrete  blocks  and 
with  wood  and  shingles.  To  the  south  of 
Bonner  road  facing  the  lot  in  question  there 
are  six  inexpensive  frame  cottages.  On  the 
southwest  comer  of  Winfield  avenue  and 
Dalrymple  avenue  there  is  a  solid  row  of 
two-story  brick  houses  of  21  feet  front.  On 
Dalrymple  avenue  between  Winfield  and 
Garrison  avenue  there  have  been  erected 
twelve  semidetached  two-story  brick  front 
porch  houses,  with  bay  windows,  and  in 
close  proximity  to  the  lot  there  are  a  num- 
ber of  other  two- story  brick  houses. 

The  character  of  houses  which  the  appel- 
lee is  asking  to  build  upon  his  property  is 
described  by  the  witnesses  as  two-story  brick, 
semidetached  houses,  with  front  and  rear 
porches,  bay  windows  on  the  front,  heated 
by  steam,  and  to  cost  about  $2,500  each  to 
build.  It  is  stated  that  they  would  have 
ornamental  fronts  and  would  make  attrac- 
tive houses,  thoroughly  modern  and  up  to 
date,  and  would  have  a  ten-year  guaranteed 
slag  roof,  and  that  they  would  be  equal,  if 
not  better,  than  the  same  character  of 
houses  already  erected  in  the  neighborhood. 
The  houses  would  be  semidetached,  that  is, 
would  be  built  in  pairs,  with  a  distance  of 
8  feet  between  each  pair  of  houses,  and 
would  front  on  Garrison  avenue.  The  record 
shows  that,  because  of  the  class  of  build- 
ings surrounding  the  lot  and  in  close  prox- 
imity thereto  on  the  south,  west,  and  north, 
the  only  businesslike  method  of  Improving 
the  lot  is  by  the  class  of  improvements  pro- 
posed, and  that  it  would  be  financial  suicide 
to  erect  cottages  on  the  lot  with  a  view  of 
selling  them. 

There  was  some  suggestion  in  the  testi- 
mony that  houses  such  as  it  is  proposed  to 
erect  upon  this  lot  would  be  a  menace  to 


1218 


MARYLAND  COURT  OF  APPEALS. 


the  public  health,  and  therefore  tlieir  erec- 
tion might  be  prohibited  under  the  police 
power  for  these  reasons.  But  there  is  no 
substantial  support  for  this  contention  on 
the  facts.  There  is  nothing  inherently  dan- 
gerous to  the  public  safety  or  the  public 
health  in  properly  constructed  semidetached 
brick  houses,  and  to  prohibit  their  con- 
struction upon  this  ground  would  be  carry- 
ing-the  police  power  to  an  extent  that  would 
alarm  the  public.  There  is  no  authority 
for  such  a  proposition  in  this  state,  and 
we  have  found  no  American  case  to  sup- 
port it.  So  far  as  fire  risk  is  concerned, 
the  facts  show  that  the  proposed  houses 
would  be  less  dangerous  than  the  frame  cot- 
tages in  the  neighborhood. 

Garrison  avenue  and  the  character  of  the 
improvements  along  that  avenue  from  Wal- 
brook  Junction  are  fairly  accurately  de- 
scribed in  the  resolution  of  the  Forest  Park 
Improvement  Association.  It  is  a  fine  ave- 
nue, and  the  houses  fronting  on  it  are  at- 
tractive and  beautiful,  and  there  can  be  no 
doubt  that  a  majority  of  the  residents  there 
are  opposed  to  the  building  of  these  pro- 
posed houses.  It  would  appear,  however, 
that  the  extent  of  depreciation  to  property 
on  the  avenue  has  been  very  much  exag- 
gerated. It  is  doubtful  if  the  proposed  con- 
struction would  have  any  appreciable  in- 
jurious effect  upon  the  property  on  either 
side  of  the  avenue  lying  between  Walbrook 
Junction  and  Clayton  road.  It  would  un- 
doubtedly be  objectionable  to  some  resi- 
dents in  close  proximity  to  it,  and  it  would 
undoubtedly  depreciate  to  some  extent  the 
value  of  some  property.  But  this  court  has 
no  power,  under  the  plain  and  settled  rules 
of  law,  to  prevent  the  construction  of  the 
houses.  The  legislature  had  no  power  to 
pass  the  act.  The  act  does  not  relate  to 
the  police  po^er,  and  its  enforcement  would 
deprive  the  appellee  of  property  rights  guar- 
anteed by  the  Constitution,  which  cannot 
be  invaded  for  purely  esthetic  purposes  un- 
der the  guise  of  police  power.  It  is  said  in 
Bostock  V.  Sams,  96  Md.  400,  59  L.R.A.  282, 
93  Am.  St.  Rep.  394,  52  Atl.  665,  that  "it 
cannot  be  pretended  that  the  citizen  has  not 
the  common-law  right  to  acquire  title  to  a 
lot  of  land,  qualified  or  absolute,  in  a  city 
as  elsewhere,  and  to  build  upon  and  im: 
prove  it  as  his  taflte,  his  convenience,  or  his 
interest  may  suggest,  or  as  his  means  may 
justify,  without  taking  into  consideration 
whether  his  buildings  and  improvements 
will  conform  in  'size,  general  character,  and 
appearance'  to  the  'general  character  of  the 
buildings  previously  erected  in  the  same 
locality,'  even  though  there  might  be  those 
in  whose  'judgment*  his  so  building  might, 
in  some  way,  'tend  to  depreciate  the  value 
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of  surrounding  improved  or  unimproved 
property.*  ** 

In  Ilaller  Sign  Works  v.  Physical  Culture 
Training  School,  249  111.  436,  34  L.R.A. 
(N.S.)  998,  94  N.  E.  920,  the  court  declared 
void  the  statute  forbidding  under  penalty 
the  erection  and  maintenance  of  any  struc- 
ture for  advertising  purposes  within  500 
feet  of  any  park  or  boulevard.  In  the  cours<»^ 
of  the  opinion  the  court  said: 

"It  is  sought  to  sustain  the  validity  of 
this  act  as  a  proper  exercise  of  the  police 
power  of  the  stiette.  The  natural  right  every 
citizen  has  to  use  his  property  according  to 
his  own  will  is  necessarily  subject  to  the 
limitation  that  in  such  use  others  shall  not 
be  injured.  All  uses  of  property  or  courses 
of  conduct  which  are  injurious  to  the  health, 
comfort,  safety,  and  welfare  of  society  may 
be  prohibited  under  the  sovereign  power  of 
the  state,  even  though  the  exercise  of  such 
power  may  result  in  inconvenience  or  loss 
to  individuals.  In  this  respect  individual 
rights  must  be  subordinate  to  the  higher 
rights  of  the  public.  The  power  that  the 
state  may  exercise  in  this  regard  is  the  over- 
ruling law  of  necessity,  and  is  founded  upon 
the  maxim,  'Salus  populi  est  suprema  lex.* 
The  existence  and  exercise  of  this  power  are 
an  essential  attribute  of  sovereignty,  and 
the  establisliment  of  government  presup- 
poses that  the  individual  citizen  surrenders 
all  private  rights  the  exercise  of  which 
would  prove  hurtful  to  the  citizens  general- 
ly. Chicago  V.  Rogers  Park  Water  Co.  214 
111.  212,  73  N.  E.  375;  Mugler  v.  Kansas, 
123  U.  S.  623,  31  L.  ed.  205,  8  Sup.  Ct.  Rep. 
273.  While  the  general  principle  above  an- 
nounced is  uniformly  recognized,  it  is 
equally  true  that  the  owner  of  property  has 
the  right  to  make  any  use  of  it  he  desires 
that  does  not  endanger  or  threaten  the  safe- 
ty, health,  comfort,  or  general  welfare  of 
the  public. 

"It  does  not  follow  that  because  a  stat- 
ute has  been  enacted  for  the  ostensible  pur- 
pose of  guarding  the  safety,  health,  com- 
fort, or  promoting  the  general  welfare,  it 
must  be  accepted  as  a  proper  exercise  of  the 
police  power  of  the  state;  nor  can  a  stat- 
ute which  is,  in  fact,  a  proper  exercise  of 
such  power,  be  declared  void  merely  be- 
cause it  results  in  circumscribing  limits  of 
individual  conduct  to  narrower  bounds. 
Necessarily  tliere  are  limits  beyond  which 
legislation  cannot  constitutionally  go  in  de- 
priving individuals  of  their  natural  rights 
and  liberties.  To  determine  wliere  the 
rights  of  the  individual  end  and  those  of 
the  public  begin  is  a  question  which  must 
be  determined  by  the  courts.  The  Consti- 
tution is  the  highest  written  law  of  the 
state.  The  courts  must  obey  both  the  Con- 
stitution and  the  statutes,  but,  in  case  of 
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conflict  between  the  two,  the  Constitution 
must  control,  and  the  statute  must  give 
way.  When  there  has  been  an  attempt  to 
exercise  the  police  power  of  the  state  by 
the  lawmaking  department  of  the  govern- 
ment, and  the  validity  of  such  act  is  chal- 
lenged as  being  an  unreasonable  invasion 
of  private  rights,  the  courts  must,  upon 
their  own  responsibility,  determine  whether 
in  the  particular  case  the  constitutional 
limits  have  been  passed.  Sinking  Fund 
Cases,  99  U.  S.  700,  25  L.  ed.  406.  .  .  . 
The  citizen  has  always  been  supposed  to  be 
free  to  determine  the  style  of  architecture 
of  his  house,  the  color  of  the  paint  that  he 
puts  thereon,  the  number  and  character  of 
trees  he  will  plant,  the  style  and  quality  of 
the  clothes  that  he  and  his  family  will 
wear^  and  it  has  never  been  thought  that 
the  legislature  could  invade  private  rights 
so  far  as  to  prescribe  the  course  to  be  pur- 
sued in  these  and  other  like  matters,  al- 
though the  highly  cultured  may  find  on 
every  street,  in  every  town  and  city,  many 
things  that  are  not  only  open  to  criticism, 
but  shocking  to  the  esthetic  taste.  The 
courts  of  this  country  have,  with  great  un- 
animity, held  that  the  police  power  cannot 
interfere  with  private  property  rights  for 
purely  esthetic  purposes." 

There  are  many  other  cases  distinctly 
holding  that  the  police  power  cannot  be 
exercised  for  purely  esthetic  purposes. 
Welch  V.  Swasey,  214  U.  S.  91,  53  L.  ed. 
923,  29  Sup.  Ct.  Rep.  567;  Com.  v.  Boston 
Advertising  Co.  188  Mass.  348,  69  L.R.A. 
817,  108  Am.  St.  Rep.  494,  74  N.  E.  601. 
In  the  note  to  State  ▼.  Whitlock,  reported 
in  16  Ann.  Cas.  765,  it  is  said:  "While  the 
promotion  of  esthetic  or  artistic  consider- 
ations is  a  proper  object  of  governmental 
care,  these  considerations  alone  will  not 
justify,  as  an  exercise  of  the  police  power, 
a  radical  restriction  of  the  right  of  an  own- 
er of  property  to  use  his  property  in  an 
ordinary  and  beneficial  way." 

Following  this  note,  and  in  the  cases  to 
which  we  have  referred,  will  be  found  a 
long  line  of  cases  holding  that  the  police 
power  cannot  be  exercised  merely  for  es- 
thetic considerations,  and  we  have  not  found 
any  cases  to  the  contrary.  The  reason  for 
this  rule  is  well  stated  in  Quintini  v.  Bay 
St.  Louis,  64  Miss.  483,  60  Am.  Rep.  62, 
1  So.  625:  "The  law  can  know  no  distinc- 
tion between  citizens  because  of  the  su- 
perior cultivation  of  the  one  over  the  other. 
It  is  with  common  humanity  that  legis- 
latures and  courts  must  deal;  and  that  use 
of  property  which  in  all  common  sense  and 
reason  is  not  a  nuisance  to  the  average  man 
cannot  be  prohibited  because  repugnant  to 
some  sentiment  of  a  particular  class." 

To  support  the  statute,  counsel  for  the 
L.R.A.1917A. 


appellant  referred  to  Chicago,  B.  k  Q.  R. 
Co.  v.  Illinois,  200  U.  8.  562,  50  L.  ed.  596, 
26  Sup.  Ct.  Rep.  341,  4  Ann.  Cas.  1175,  and 
to  Noble  State  Bank  v.  Haskell,  219  U.  S. 
Ill,  55  L.  ed.  112,  32  L.R.A.(N.S.)  1062, 
31  Sup.  Ct.  Rep.  186,  Ann.  Cas.  1912A,  487, 
and  they  rely  upon  certain  general  language 
of  the  court  in  those  cases  which,  if  dis- 
connected with  the  context  and  read  apart 
from  the  facts  of  the  cases,  would  confer 
upon  the  legislature  almost  unlimited  pow- 
er, and  would  authorize  it  in  the  name  of 
the  police  power  to  overturn  the  founda- 
tions of  constitutional  government.  But 
when  the  language  of  the  court  is  read  in 
the  light  of  the  fact  with  which  it  was 
dealing,  it  is  clear  that  the  court  did  not 
intend  to  lay  down  any  new  doctrine  of 
the  police*  power.  In  Baltimore  &  0.  R.  Co. 
V.  W'aters,  i05  Md.  396,  12  L.R.A.(N.S.) 
326,  66  Atl.  685,  Judge  Pearce  said:  "The 
counsel  for  the  appellee  lay  much  stress 
upon  the  case  of  Chicago,  B.  k  Q.  R.  Co.  v. 
Illinois,  200  U.  S.  592,  50  L.  ed.  596,  26 
Sup.  Ct.  Rep.  341,  4  Ann.  Cas.  1175,  in 
which  the  court  said  that  the  police  power 
embraced  regulations  designed  to  promote 
the  public  convenience  or  the  general  pros- 
perity, as  well  as  regulations  designed  to 
promote  the  public  health,  the  public  mor- 
als, or  the  public  safety.  In  that  case  a 
public  corporation  charged  by  law  with  the 
duty  of  causing  a  large  body  of  swamp 
lands  to  be  drained  and  made  capable  of 
cultivation  adopted  a  plan  which  required 
the  enlarging  and  deepening  of  the  channel 
of  a  natural  water  course  running  through 
the  district,  the  best  and  only  practicable 
mode  of  effecting  the  drainage.  This  plan 
also  required  the  removal  of  the  founda- 
tions of  a  bridge  erected  by  the  defendant 
railway  over  this  water  course,  which  the 
railway  company  refused  to  do,  or  permit 
to  be  done,  until  it  was  paid  such  a  sum  as 
would  compensate  it  for  the  cost  of  re- 
moval and  of  constructing  a  new  bridge 
over  the  widened  and  deepened  stream.  It 
was  held  by  the  court  that  the  drainage  of 
so  large  a  body  of  lands  *80  as  to  make 
them  fit  for  human  habitation  is  a  public 
purpose,  to  accomplish  which  the  state  may, 
by  appropriate  agencies,  exert  the  general 
powers  it  possesses  for  the  common  good.' " 
In  Noble  State  Bank  v.  Haskell,  supra, 
in  which  Mr.  Justice  Holmes  said  that  the 
police  power  "may  be  put  forth  in  aid  of 
what  is  sanctioned  by  usage,  or  held  by  the 
prevailing  morality  or  strong  and  prepon- 
derant opinion  to  be  greatly  and  immediate- 
ly necessary  to  the  public  welfare,"  the 
court  was  dealing  with  the  police  power  of 
the  state  of  Oklahoma  to  regulate  banking 
within  the  state,  and  to  provide  guaranties 
under  the  authority  of  the  state  and  under 
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its  direction  against  the  insolvency  of  banks 
organized,  maintained,  and  operated  iirith 
the  sanction  and  under  the  authority  of 
the  state.  It  was  held  that  the  statutory 
provision  for  compulsory  assessments,  for 
the  purpose  of  making  up  the  guaranty 
fund  so  provided  to  be  paid  by  the  various 
banking  institutions,  was,  under  all  .the  cir- 
cumstances, .within  the  police  power  of  the 
state.  That  the  court  did  not  understand 
that  it  was  announcing  any  new  doctrine, 
or  unduly  extending  the  accepted  doctrine 
of  the  police  power  is  evident  from  the 
opinion  of  Justice  Holmes,  filed  on  the  mo- 
tion for  a  rehearing  of  that  case.  After 
saying  that  the  judgment  delivered  "seems 
to  have  conveyed  a  wrong  impression  of  the 
opinion  of  the  court  in  some  details,*'  and 
after  referring  to  certain  cases  cited  in  the 
opinion,  he  said  that  those  cases  "were 
cited  to  establish,  not  that  property  might 
be  taken  for  a  private  use,  but  that  among 
the  public  uses  for  which  it  might  be  taken 
were  some  which,  if  looked  at  only  in  their 
immediate  aspect,  according  to  the  proxi- 
mate effect  of  the  taking,  might  seem  to  be 
private.  This  case,  in  our  opinion,  is  of 
that  sort.  The  analysis  of  the  police  power, 
whether  correct  or  not,  was  intended  to  in- 
dicate an  interpretation  of  what  has  taken 
place  in  the  past,  not  to  give  a  new  or  wider 
scope  to  the  power."  [219  U.  S.  580,  55 
L.  ed.  343,  32  L.R.A.(N.S.)  1065,  31  Sup. 
Ct.  Rep.  299.] 
The  facts  of  the  two  last-cited  cases  are 


so  widely  different  from  those  of  the  case 
before  us  as  to  deprive  them  of  any  appli- 
cation to  this  case. 

In  Shaffer  y.  Union  Min.  Co.  55  Md.  81, 
15  Mor.  Min.  Rep.  59,  this  court  quoted 
with  approval  the  following  passage  from 
Cooley's  Constitutional  Limitations:  "To 
forbid  to  an  individual,  or  a  class,  the  right 
to  the  acquisition  or  enjoyment  of  prop 
erty,  in  such  manner  as  should  be  permitted 
to  the  community  at  large,  would  be  to  de- 
prive them  of  liberty,  in  particulars  of 
primary  importance  to  their  pursuit  of 
happiness." 

In  Lawton  v.  Steele,  152  U.  S.  133,  38 
L.  ed.  385,  14  Sup.  Ct.  Rep.  499,  the  Su- 
preme Court  said:  "To  justify  the  state  in 
thus  interposing  its  authority  in  behalf  of 
the  public,  it  must  appear:  First,  that  the 
interests  of  the  public  generally,  as  distin- 
guished from  those  of  a  particular  class 
require  such  interference;  and,  second,  that 
the  means  are  reasonably  necessary  for  the 
accomplishment  of  the  purpose,  and  not  un- 
duly oppressive  Upon  individuals." 

From  the  facts  of  these  cases  cited  it 
must  be  apparent  that,  under  the  firmly 
settled  principles  of  law,  which  it  is  our 
duty  to  maintain,  chapter  693  of  the  Acts 
of  1912  is  invalid;  and,  as  that  is  the 
sole  question  of  law  presented  in  this  ap- 
peal, the  order  appealed  from  must  be  si- 
firmed. 

Order  affirmed;  the  appellant  to  pay  the 
costs  above  and  below. 


Annotation — ^Exercise  of  police  power  for  esthetic  purposes. 


This  question  was  considered  in  the 
annotations  to  Wineburgh  Advertising 
Co.  V.  Murphy,  21  L.R.A.(N.S.)  735,  and 
Haller  Sign  Works  v.  Physical  Culture 
Training  School,  34  L.R.A.(N.S.)  998,  to 
which  this  note  is  supplementary.  These 
notes  are  in  the  main  confined  to  cases 
that  expressly  consider  the  right  to  base 
restrictions  upon  the  use  of  property 
upon  esthetic  considerations.  Esthetic 
purposes  are  not  infrequently  promoted 
by  restrictions  that  are  supported  by 
other  considerations.  Various  specific 
forms  of  restrictions  which  may,  to  some 
extent,  involve  esthetic  considerations, 
are  treated  in  other  annotations  in  this 
series : 

As  to  power  to  establish  building  lines, 
see  annotation  to  Eubank  v.  Richmond, 
42  L.R.A.(N.S.)  1123;  Willison  v.  Cooke, 
44  L.R.A.(N.S.)  1030;  and  Fruth  v. 
Board  of  Affairs,  L.R.A.1915C,  981. 

Generally  as  to  validity  of  restrictions 

as  to  location  of  mercantile  business,  see 

annotation  to  People  ex  rel.  Friend  v. 

Chicago,  49  L.R.A.(N.S.)  438. 
L.R.A.1917A. 


As  to  power  of  municipal  corporations 
to  prohibit  factories,  see  annotation  to 
St.  Louis  V.  Dreisoerner,  41  L.R.A.(N.S.) 
177. 

As  stated  in  the  earlier  annotation  it 
is  almost  unanimously  held  that  a  state 
or  municipality  cannot,  without  com- 
pensation, by  virtue  of  the  police  power 
^lone,  limit,  for  purely  esthetic  purposes, 
the  use  which  a  citizen  may  make  of  his 
property. 

This  conclusion  is  sustained  by  the 
holding  in  Btrne  v.  Maryland  Realty 
Co.  ante,  1216,  that  the  legislature  cannot, 
in  view  of  the  constitutional  protection 
of  property  rights,  limit  the  buildings  to 
be  erected  in  a  specified  section  of  a  city 
to  separate  and  unattached  dwellings 
not  less  than  a  specified  distance  apart. 

And  a  like  result  has  been  reached  in 
several  later  cases  involving  the  validity 
of  statutes  and  ordinances  seeking  to 
establish  building  lines  or  to  exclude 
places  of  business  from  residential  sec- 
tions. 

Thus,  in  Fruth  v.  Board  of  Affairs 
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(1915)  75  W.  Va.  456,  L.R.A.1915C,  981, 
84  S.  E.  105,  an  ordinance  of  a  munici- 
pal corporation  which  provided  for  the 
establishment  of  a  building  line  on  a 
certain  street,  and  prohibited  abutting 
owners  from  encroaching  thereon,  was 
held  unenforceable  as  a  police  regula- 
tion where  it  was  based  on  merely 
esthetic  considerations.  The  court  here 
approved  the  cases  holding  that  ordi- 
nances based  merely  on  esthetic  grounds 
and  having  no  reference  to  the  public 
safety  and  protection  cannot  be  sus- 
tained under  the  police  power,  and  stated 
that  they  did  not  wish  to  go  counter 
to  the  great  weight  of  authority  and  take 
a^anced  grounds  on  the  question  of  the 
police  power  to  regulate  and  control  the 
use  of  private  property  based  on  mere 
esthetic  grounds  and  having  no  reason- 
able reference  to  the  safety,  health, 
morals,  and  general  welfare  of  the  pub- 
lic. 

In  BuflPalo  v.  Kellner  (1915)  90  Misc. 
407,  153  N.  Y.  Supp.  472,  the  provisions 
of  the  charter  authorizing  the  city  to 
prescribe  general  regulations  for  the 
erection  of  buildings,  and  providing  that 
before  the  construction  or  remodeling  of 
any  building  the  owner  should  file  with 
the  building  commissioner  a  sworn  state- 
ment of  the  character  and  use  of  the 
building  he  proposed  to  erect  ''and  its 
location  on  his  premises/'  were  held  not 
to  confer  power  on  the  city  council  to 
pass  ordinances  regulating  the  location 
of  buildings.  The  court  quoting  from 
Dillon  on  Municipal  Corporations  said: 
"By  virtue  of  the  police  power  merely, 
neither  the  legislature  nor  the  city  coun- 
cil exercising  delegative  powers  to  legis- 
late by  ordinance  can  impose  restric- 
tions upon  the  use  of  private  property 
which  are  induced  solely  by  esthetic  con- 
siderations and  have  no  relation  to 
health,  safety,  convenience,  comfort,  or 
welfare  of  the  city  and  its  inhabitants ;" 
and  further  stated  that  it  was  of  the 
opinion  that  neither  the  legislature  nor 
a  municipality  could  arbitrarily  assume 
the  right  to  control  the  location  of  build- 
ings to  be  erected  on  lots,  and  said: 
"Reasonable  building  ordinances  may  be 
enacted  and  enforced  designed  to  con- 
serve health  and  safety,  and  to  that  end 
such  ordinances  may  require  that  sani- 
tary plumbing  shall  be  installed,  proper 
fire  escapes  provided,  suitable  ventila- 
tion had,  and  matters  of  that  kind  regu- 
lated. Such  regulations,  however,  are 
of  quite  a-  different  character  than  one 
conferring  a  power  to  dictate  whether  a 
given  building  shall  be  placed  in  the  rear 

or  the  front  of  a  lot." 
L.R.A.1917A. 


In  State  ex  rel.  Lachtman  v.  Hough- 
ton (1916)  —  Minn.  — ,  158  N.  W.  1017, 
an  ordinance  prohibiting  the  erection  of 
ordinary  store  buildings  in  a  residential 
district  was  held  not  a  valid  exercise  of 
the  police  power.  The  court  stated  that 
the  authorities  are  unanimous  that  re- 
strictions upon  the  use  of  property  can- 
not be  imposed  under  the  police  power 
for  purely  esthetic  considerations,  and 
remarked  that  under  the  police  power 
the  legislature  may  impose  reasonable 
restrictions,  and  may  make  any  reason- 
able regulations  in  respect  to  the  use 
which  the  owner  may  make  of  his  prop- 
erty which  tend  to  promote  the  general 
well-being  or  to  secure  to  others  that 
use  and  enjoyment  of  their  own  prop- 
erty to  which  they  are  lawfully  entitled, 
but  that  when  it  attempts  to  forbid  the 
owner  from  making  a  use  of  his  prop- 
erty which  is  not  harmful  to  the  public, 
and  does  not  interfere  with  the  rightful 
use  and  enjoyment  of  his  own  property 
by  others,  it  invades  property  rights  se- 
cured to  the  owner  by  both  the  state  and 
Federal  Constitutions. 

And  the  court  in  People  ex  rel.  Friend 
V.  Chicago  (1913)  261  BL  16,  49  L.R.A. 
(N.S.)  438,  103  N.  B.  609,  Ann.  Cas. 
1915A,  292,  in  holding  an  ordinance  in- 
valid which  made  it  unlawful  to  locate, 
build,  or  construct  any  retail  store  in 
any  block  used  exclusively  for  residen- 
tial purposes  without  the  ¥nitten  consent 
of  a  majority  of  the  property  owners, 
said  that  it  might  be  that  the  owners  of 
property  in  residential  districts  might 
prefer  not  to  have  retail  stores  in  their 
blocks,  but  that  if  such  was  the  case  it 
arose  solely  from  esthetic  considerations 
disconnected  entirely  from  any  relation 
to  the  public  health,  morals,  comfort,  or 
general  welfare,  and  that  legislation, 
either  by  the  state  or  municipal  corpora- 
tions, which  interferes  with  private  prop- 
erty rights  or  personal  liberty,  cannot  be 
sustained  for  purely  esthetic  purposes. 

And  a  like  view  was  taken  and  con- 
clusion reached  in  Willison  v.  Cooke 
(1913)  54  Oolo.  320,  44  L.R.A.(N.S.) 
1030, 130  Pac.  828,  where  a  similar  ordi- 
nance was  held  invalid. 

And  in  St.  Louis  v.  Dreisoemer  (1912) 
243  Mo.  217,  41  L.R.A.(N.S.)  177,  147 
S.  W.  998,  it  was  held  that  a  munici- 
pality could  not,  under  the  police  power 
and  the  general  welfare  clause  of  its 
charter,  forbid  the  operation  near  a  pub- 
lic park  of  a  maniiPacturing  establish- 
ment using  planes  or  saws  operated  by 
power.  The  court  said  that  the  policy 
power  only  extends  to  the  regulation  of 
employment    prejudicial   to    the    public 
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safety,  health,  morals,  and  good  govern- 
ment of  the  citizenry,  and  ends  where 
the  public  interests  are  not  beneficially 
served;  and  that  it  does  not  sanction 
the  confiscation  of  private  property  for 
esthetic  purposes. 

In  Calvo  V.  New  Orleans  (1915)  136 
La.  480,  67  So.  338,  where  the  charter 
of  a  city  gave  it  all  powers,  privileges, 
and  functions  which,  by  or  pursuant  to 
the  Constitution  of  the  state,  had  been 
or  could  be  granted  to  or  exercised  by 
any  city,  and  the  legislature  had  given 
the  city  authority  over  all  places  of  busi- 
ness likely  to  be  or  which  might  become 
detrimental  to  health  or  comfort,  it  was 
held  that  the  city  was  not  authorized  to 
pass  an  ordinance  declaring  it  unlawful 
to  establish  or  operate  any  sort  of  busi- 
ness whatever,  on  a  certain  avenue,  the 
object  of  which  was  declared  to  be  to 
confine  buildings  on  the  avenue  to  resi- 
dences only.  The  court  stated  that  the 
ordinance  was  not  adopted  to  safeguard 
the  public  health,  safety,  morals,  com- 
fort, or  general  welfare;  that  it  em- 
braced esthetic  considerations  only,  and 
that  these  were  not  named  in  the  city 
charter  as  matters  for  consideration  by 
the  council ;  that  the  esthetic  did  not  fall 
within  the  exercise  of  the  police  power; 
and  that  it  was  not  such  a  necessity  as 
would  authorize  the  police  to  interfere 
with  the  liberty  of  action  and  property 
rights  of  individual  citizens. 

And  statutes  and  ordinances  attempt- 
ing to  regulate  billboards,  which  are 
based  merely  on  esthetic  considerations, 
are  likewise  invalid  as  an  exercise  of  the 
police  power. 

Thus,  in  Com.  v.  Boston  Advertising 
Co.  (1905)  188  ICass.  348,  69  L.R.A.  817, 
108  Am.  St.  Rep.  494,  74  N.  E.  601,  it 
was  held  that  the  state  could  not  forbid 
the  use  of  land  near  a  park  or  parkway 
for  advertising  purposes,  without  mak- 
ing compensation  to  the  owner  of  the 
property.  The  court  stated  that  prob- 
ably all  would  agree  that,  judsred  by  a 
fair  criterion,  the  promotion  of  educa- 
tion stands  upon  a  higher  plane  than  the 
promotion  of  esthetic  culture  or  enjoy- 
ment, and  would  better  justify  the  im- 
position of  a  burden  without  compensa- 
tion; but  that  no  one  would-contend  that 
the  state  could  authorize  the  taking  of 
land  for  a  schoolhouse  without  provid- 
ing compensation  to  the  owner,  and  re- 
marked that  if  the  police  power,  techni- 
cally so-called,  would  not  justify  a 
taking  of  property  without  compensa- 
tion to  promote  the  education  of  youth, 

it  would  not  justify  such  a  taking  for 
L.R.A.1917A. 


the  promotion  of  merely  esthetic  pur- 
poses. 

In  Chicago  v.  Gunning  System  (1905) 
214  DL  628,  70  L.R.A.  230,  73  N.  E. 
1035,  2  Ann.  Cas.  892,  the  court  stated 
that  the  purpose  of  a  section  of  an 
ordinance  forbidding  the  erection  of  bill- 
boards on  boulevards  and  pleasure  drives 
or  in  any  street  where  three  fourths  of 
the  building^  were  used  for  residential 
purposes  without  the  consent  of  the 
property  owners,  and  another  section 
dealing  with  the  size  and  height  of  the 
boards  and  providing  for  an  annual  li- 
cense fee  of  50  cents  per  square  foot 
for  existing  billboards  exceeding  100 
square  feet  in  area,  seemed  to  be  maihly 
sentimental,  and  to  prevent  the  erection 
of  signs  which  might  be  offensive  to  the 
esthetic  sensibilities  of  those  residing  or 
passing  through  the  vicinity  of  the  bill- 
boards, and  held  the  sections  in  question 
unreasonable  and  unenforceable. 

In  Bryan  v.  Chester  (1905)  212  Pa. 
259,  108  Am.  St.  Rep.  870,  61  Atl.  894^ 
the  court  remarked  that  under  the  police 
power  a  municipality  might  prohibit  the 
erection  of  insecure  billboards  within  its 
limits,  prevent  the  exhibition  from  se- 
cure ones  of  immoral  or  indecent  adver- 
tisements or  pictures,  and  protect  the 
community  from  any  actual  nuisance  re- 
sulting from  the  use  of  them,  but  held 
that  an  ordinance  reciting  in  the  pre- 
amble that,  in  th^  sense  of  the  council, 
show  biUs  and  advertising  boards  were 
unsightly,  and  providing  that  no  addi- 
tional boards  should  be  erected  or  con- 
structed within  the  city  limits,  was  in- 
valid. The  court  stated  that  though  as 
a  matter  of  fact  billboards  might  not  be 
unsightly  to  the  eyes  of  any  other  person 
than  those  of  the  members  of  the  coun- 
cil, and  might  not  be  a  nuisance  nor 
create  one,  and  the  advertisement  might 
neither  shock  nor  offend  public  decency, 
yet,  under  the  ordinance  in  question,  an 
owner  of  private  property  could  not 
erect  a  billboard  on  his  land,  and  that 
such  an  ordinance  was  a  gross  inter- 
ference with  the  ^lawful  use  of  private 
property. 

In  State  v.  Staples  (1911)  157  W.  C. 
637,  37  L.R.A.(N.S.)  696,  73  S.  E.  112, 
the  court,  in  holding  an  ordinance  for- 
bidding the  construction  of  billboards 
nearer  than  24  inches  to  the  ground  when 
not  placed  against  solid  walls,  valid  on 
the  ground  that  it  was  for  the  protection 
of  the  public  safety  and  health;  referred 
to  State  V.  Whitlock  (1908)  149  N.  0. 
542,  128  Am.  St.  Rep.  670,  63  S.  E.  123, 
16  Ann.  Cas.  765,  which  is  set  out  in  the 
note  in  21  L.R.A.(N.S.)  736,  and  recog- 
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nized  that  such  an  ordinance  as  was  in- 
volved in  that  case,  which  was  based  on 
^esthetic*  considerations  alone,  could  not 
be  upheld. 

The  decision  in  Haller  Sign  Works  v. 
Physical  Culture  Training  School  (1911) 
249  HL  436,  34  L.R.A.(N.S.)  998,  94  N. 
E.  920,  and  Chicago  v.  Gunning  System, 
supra,  were  distinguished  in  Thomas 
Cusack  Co.  V.  Chicago  (1914)  267  HL 
344, 108  N.  E.  340,  Ann.  Cas.  1916C,  488, 
where  an  ordinance  making  it  unlawful 
for  any  person  to  erect  any  billboard  or 
signboard  on  any  public  street  in  which 
one  half  of  the  buildings  on  both  sides 
of  the  street  are  used  exclusively  for 
residential  purposes,  without  first  ob- 
taining the  consent  in  writing  of  the 
owners  or  duly  authorized  agents  of  the 
owners  owning  a  majority  of  the  front- 
age of  the  property  on  both  sides  of  the 
s&eet  in  the  block  in  which  the  bill- 
board or  signboard  is  to  be  erected,  was 
held  not  an  unreasonable  exercise  of  the 
police  power,  as  it  tended  to  protect  the 
public  against  fires  and  disorderly  per- 
sons. This  decision  was  affirmed  by  the 
United  States  Supreme  Court  in  (1916) 
242  U.  S.  — ,  61  L.  ed,  -— ,  37  Sup.  Ct. 


Rep.  190,  where  it  was  held  that  this 
ordinance  did  not  offend  against  the  5th 
and  14th  Amendments  of  the  Federal 
Constitution,  the  court  holding  that  there 
was  sufficient  evidence  that  the  ordi- 
nance tended  to  promote  the  safety, 
morality,  health,  and  decency  of  the 
community  to  justify  it  under  the  police 
power. 

In  Cream  City  Bill  Posting  Co.  v. 
Milwaukee  (1914)  158  Wis.  86,  147  N. 
W.  25,  the  court  stated  that  they  did  not 
discover  in  the  ordinance  regulating  bill- 
boards and  fences  for  advertising  pur- 
poses which  was  before  them,  any  evi- 
dence that  its  passage  was  prompted  by 
esthetic  considerations.  The  ordinance 
in  question,  among  other  things,  provid- 
ed that  billboards  should  not  exceed  12 
feet  in  height,  that  the  lower  edge  should 
not  be  more  than  3  feet  nor  less  than  2 
feet  from  the  surface  of  the  ground; 
that  the  end  should  not  be  nearer  than 
3  feet  to  any  building  or  wall;  that  they 
should  be  erected  at  such  a  distance 
from  the  line  of  the  street  as  should  be 
equal  or  greater  than  the  height  of  the 
board.  J.  T.  W, 


MINNESOTA  SUPREME  COUIIT. 

YONCALLA  STATE  BANK,  Appt., 

v. 

LENA  GEMlVilLI^  Keapt 

(—  Minn.  — ,  159  N.  W.  798.) 

CJorporatton  — >  stockholder's  liability  ~ 
right  to  increase. 

1.  At  the  time  the  plaintiff,  a  state  bank 
of  Oregon,  was  organized  and  defendant  be- 
-came  owner  of  shares  of  stock  therein,  the 
Oonstitution  of  said  state  contained  no  pro- 
vision reserving  in  the  state  the  right  to 
•amend  or  alter  the  charter  of  the  bank  so 
as  to  increase  the  obilgations  of  its  stock- 
holders, but,  on  the  contrary,  a  provision 
•of  the  Constitution  at  that  time  did  guar- 
antee that  a  stockholder  should  not  be  lia- 

Headnotes  by  Holt,  J. 


hie  beyond  the  unpaid  par  value  of  the 
shares  of  stock  owned.  A  subsequent  amend- 
ment of  said  provision,  imposing  a  double 
liability  upon  stockholders  in  banks,  can- 
not be  held  to  embrace  those  who  became 
such  previous  to  the  adoption  of  the  amend- 
ment. 

For  other  oases,  see  Oonstitutional  Law,  II. 
g,  1,  a,  (2),  in  Dig,  1-^2  N.  S. 

Banks  —  police  power  »-  stockholder's 
liability. 

2.  The  right  to  regulate  and  control  bank- 
ing business  imder  the  police  power  of  the 
state  cannot  go  to  the  extent  of  imposing 
a  personal  liability  upon  the  stockholders 
in  a  bank  contrary  to  the  express  constitu- 
tional provision  in  force  at  the  time  of  the 
organization  of  the  bank  and  the  purchase 
of  the  stock  by  the  stockholder. 
For  other  cases,  see  Constitutional  Law,  II. 

g,  1,  a,  (2),  in  Dig,  1-52  N.  8. 

(November  3,  1916.) 


Note. "-The  alteration  of  stockholders' 
liability  as  impairment  of  the  obligation  of 
-contract  is  discussed  in  the  note  to  Douglass 
V.  Loftus,  L.R.A.1915B,  797. 

Some  concrete  phases  of  the  subject  of  the 

police  power   over   banks   are   discussed   in 

the  notes  to   State  v.  Richcreek,  5  L.R.A. 

<N.S.)    874,  and  Weed  v.  Bergh,  25  L.R.A. 

<N.S.)  1217;  and  see  later  case,  Marymont 

T.    Nevada    State    Bkg.    Board,    32    L.R.A. 

(N.S.)  477.    It  should  be  stated  here  that 

the  decision  in  First  State  Bank  v.  Shallen- 

berger,  172  Fed.  999,  cited  in  the  footnote  in 

I,.R.A.19nA. 


25  L.RA..(N.6.)  1217,  has  since  been  re- 
versed by  the  United  States  Supreme  Court 
in  219  U.  S.  114,  55  L.  ed.  117,  31  Sup.  Ct. 
Rep.  189. 

The  constitutionality  of  bank  guaranty 
law  is  discussed  in  the  note  to  Abilene  Nat. 
Bank  v.  Dolley,  32  L.R.A.(N.S.)   1065. 

The  question  whether  a  charter  or  license! 
for  a  bank  may  be  refused  upon  general  con- 
siderations of  public  policy  has  been  con- 
sidered in  ^e  case  of  Schaake  v.  Dolley,  37; 
L.R.A.(N.S.)  877.  ^ 
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APPEAL  by  plaintiff  from  an  order  of 
the  District  Court  for  Mower  County 
sustaining  a  demurrer  to  a  complaint  filed 
to  enforce  double  liability  on  the  holder 
of  certain  shares  of  plaintiff's  stock.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Allen  &  Fletcher,  for  appellant : 

The  imposition  of  the  double  liability  on 
the  stock  of  the  defendant  after  she  had 
purchased  the  same  was  a  valid  exercise  of 
the  police  power  of  the  state  of  Oregon,  and 
hence  did  not  violate  the  obligation  of  her 
contract. 

State  ex  rel.  Beek  v.  Wagener,  77  Minn. 
483,  46  L.R.A.  442,  77  Am.  St.  Rep.  681,  80 
N.  W.  633,  778,  1134 ;  Stettler  v.  O'Hara,  69 
Or.  519,  L.R.A.—,  — ,  139  Pac.  743,  Ann. 
Cas.  1916Aj  217;  State  ex  rel.  Lachtman  v. 
Houghton,  —  Minn.  — ,  158  N.  W.  1017; 
6  R.  C.  L.  p.  189;  Northwestern  Teleph. 
Exch.  Co.  y.  Minneapolis,  81  Minn.  140, 
53  L.R.A.  176,  83  N.  \V.  527,  86  N.  W.  69; 
Boston  Beer  Co.  v.  Massachusetts,  97  U.  S. 
25,  24  L.  ed.  989;  Youngblood  v.  Birming- 
ham Trust  &  Sav.  Co.  96  Ala.  521,  20  L.R.A. 
58,  36  Am.  St.  Rep.  245,  12  So.  579; 
Meadowcroft  v.  People,  163  111.  56,  35 
L.R.A.  176,  54  Am.  St.  Rep.  447,  45  N.  E. 
991;  Ex  parte  Pittman,  31  Nev.  43,  22 
L.R.A.  (N.S.)  266,  99  Pac.  700,  20  Ann. 
Cas..  3319;  Baker  v.  State,  54  Wis.  368, 
12  N.  W.  12;  Com.  v.  Rockafellow,  163  Pa, 
139,  29  Atl.  757 ;  Cummings  v.  Spaunhorst, 
5  Mo.  App.  21 ;  State  v.  Richcreek,  5  L.R.A. 
(N.S.)  874,  and  note,  167  Ind.  217,  119 
Am.  St.  Rep.  491,  77  N,  E.  1085,  10  Ann. 
Cas.  899;  Blaker  v.  Hood,  53  Kan.  499,  24 
L.R.A.  854,  36  Pac.  1116;  Cartmel!  v.  Com- 
mercial Bank  &  T.  Co.  153  Ky.  798,  166  S. 
W.  1048;  State  Sav.  &  Commercial  Bank  v. 
Anderson,  165  Cal.  437,  L.R.A.1916E,  675, 
132  Pac.  755;  Seymour  v.  Bank  of  Minne- 
soU,  79  Minn.  211,  81  N.  W.  1059;  Noble 
State  Bank  v.  Haakell,  219  U.  S.  104,  65 
L.  ed.  112,  32  L.R.A. (N.S.)  1062,  31  Sup. 
Ct.  Rep.  186,  Ann.  Cas.  1912A,  487;  Kidd, 
D.  &  P.  Co.  V.  MuBselman  Grocer  Co.  217 
U.  S.  461,  64  L.  ed.  839,  30  Sup.  Ct.  Rep. 
606:  ShaHenberger  v.  First  State  Bank,  219 
U.  S.  114,  55  L.  ed.  117,  31  Sup.  Ct.  Rep. 
189;  Assaria  State  Bank  v.  Dolley,  219  U. 
S.  121,  65  L.  ed.  123,  31  Sup.  Ct.  Rep.  189; 
Lankford  v.  Platte  Iron  Worka  Co.  235  U. 
S.  461,  59  L.  ed.  316,  36  Sup.  Ct.  Rep.  173; 
Engel  V.  O'Malley,  219  U.  S.  128,  65  L.  ed. 
128,  31  Sup.  Ct.  Rep.  190;  State  ex  rel. 
Goodsill  V.  Woodmansee,  1  N.  D.  246,  11 
L.R.A.  420,  46  N.  W.  970;  Weed  v.  Bergh, 
25  L.RJV.(N.S.)  1217,  and  note,  141  Wis. 
669,  124  N.  W.  664;  People  ex  rel.  Atty. 
Gen.  V.  Utica  Ins.  Co.  15  Johns.  358,  8  Am. 
Dec.  243;  State  v.  Scougal,  16  L.R.A.  477, 
and  note,  3  S.  D.  55,  44  Am.  St.  Rep.  766, 
L.R.A.1917A. 


51  N.  W.  858;  Marymont  v.  Nevada  State 
Bkg.  Board,  33  Nev.  333,  32  L.R.A. (N.S.) 
477,  111  Pac.  295,  Ann.  Cas.  1914A,  162; 
1  Morse,  Banks  &  Bkg.  4th  ed.  §  1?;  6  Cyc 
433;  Boone,  Bkg.  §  10;  7  C.  J.  480;  3  R. 
C.  L.  378;  Schaake  v.  Dolley,  85  Kan.  598, 
37  L.R.A.(N.S.)  877,  118  Pac.  80,  Ann.  Cas. 
191 3 A,  254;  Fr6und,  Pol.  Power,  §§  399, 
400. 

The  imposition  of  the  double  liability  on 
the  stock  of  the  defendant  after  she  had 
purchased  the  same  did  not  violate  the  obli- 
gation of  her  contract,  for,  in  creating  the 
Yoncalla  State  Bank,  the  state  of  Oregon 
reserved  the  right  to  alter,  amend,  or  re- 
peal its  charter. 

Re  Gibson,  21  N.  Y.  9 ;  Sherman  v.  Smith, 
1  Black,  587,  17  L.  ed.  163;  McGowan  v. 
McDonald,  111  Cal.  67,  52  Am.  St.  Rep. 
149,  43  Pac.  418;  Perkins  v.  Coffin,  84  Conn. 
275,  79  Atl.  1070,  Ann.  Cas.  1912C,  1188; 
Re  Empire  City  Bank,  18  N.  Y.  199;  Wil- 
Hams  V.  Nail,  108  Ky.  21,  55  S.  W.  706; 
Bissell  V.  Heath,  98  Mich.  472,  57  N.  W. 
586;  Sleeper  v.  Goodwin,  67  Wis.  677,  31 
N.  W.  335;  Douglass  v.  Loftus,  L.R.A. 
1916B,  810,  note;  State  v.  Malheur  County 
Ct.  54  Or.  255,  101  Pac.  907,  103  Pac.  446; 
Endlich,  Interpretation  of  Statutes,  §  210; 
Booth^s  Will,  40  Or.  164,  61  Pac.  1135,  66 
Pac.  710;  Bower  v.  Holladay,  18  Or.  491, 
22  Pac.  653,  656;  State  ex  rel.  Childs  v. 
Routh,  61  Minn.  205,  63  N.  W.  621;  Park- 
er V.  Hubbard,  64  Ala.  203;  Waterworks 
Co.  V.  Burkhart,  41  Ind.  364;  8  Cyc.  749: 
Cooley,  Const.  Lim.  7th  ed.  p.  216;  Rund- 
lett  V.  St.  Paul,  64  Minn.  223,  66  N.  W. 
967;  Shadewald  v.  Phillips,  72  Minn.  520, 
75  N.  W.  717;  SUte  ex  rel.  Patterson 
Street  Lighting  Co.  v.  Jones,  98  Minn.  6,. 
106  N.  W.  963;  Lewis's  Sutherland,  Stat. 
Constr.  §  237;  Bank  of  the  Metropolis  v. 
Faber,  150  N.  Y.  200,  44  N.  E.  779;  State 
ex  rel.  Atty.  Gen.  v.  Trulock,  109  Ark.  566, 
160  S.  W.  616;  Re  Prime,  136  N.  Y.  347, 
18  L.R.A.  713,  32  N.  E.  1091;  Kalich  v. 
Knapp,  73  Or.  558,  142  Pac.  594,  145  Pac. 
22;  Branch  v.  Albee,  71  Or.  188,  142  Pac. 
598;  1  McQuillin,  Mun.  Corp.  p.  100;  Far- 
rell  V.  Portland,  52  Or.  582,  98  Pac.  145; 
McMinnville  v.  Howenstine,  56  Or.  451, 
109  Pac.  81,  Ann.  Cas.  1912C,  193;  Thurber 
V.  McMinnville,  63  Or.  410,  128  Pac.  43; 
State  V.  Schluer,  69  Or.  18,  115  Pac.  1057. 

No  restrospective  construction  need  be 
given  to  the  amendment  in  order  to  sustain 
its  validity. 

Brown  v.  Hughes,  89  Minn.  150,  94  N. 
W.  438;  Noble  SUte  Bank  v.  Haskell,  219 
U.  S.  104,  65  L.  ed.  112,  32  L.R.A.(N.S.) 
1062,  31  Sup.  Ct,  Rep.  186,  Ann.  Cas. 
1912A,  487;  Aultman  &  T.  Co.  v.  O'Dowd, 
73  Minn.  68,  72  Am.  St.  Rep.  603,  76  N.  W. 
766;   Sleeper  v.  Goodwin,  67  Wis.  677,  31 
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N.  W.  335;  Barnes  ▼.  Arnold,  23  Misc. 
197,  51  X.  Y.  Supp.  1109. 

Messrs.  Sassc  &  French  and  E.  Everett 
Eder,  for  respondent: 

The  imposition  of  the  double  liability 
upon  the  defendant  was  not  a  valid  exercise 
•of  the  police  power  of  the  state  of  Oregon, 
and  hence  violated  the  obligation  of  her  con- 
tract. 

10  Cyc.  670;  Van  Pelt  v.  Gardner,  54 
Neb.  701,  74  N.  W.  1083.  75  N.  W.  874; 
Ireland  v.  Palestine,  B.  N.  P.  A  N.  W. 
Turnp.  Co.  19  Ohio  St.  369;  Liverpool  & 
1j.  Life  &  F.  Ins.  Co,  v.  Massachusetts 
(Liverpool  &  L.  Life  &  F.  Ins.  Co.  v. 
Oliver)  10  Wall.  566,  19  L.  ed.  1029;  State 
V.  Chicago,  M.  &  St.  P.  H.  Co.  68  Minn. 
381,  38  L.R.A.  672,  64  Am.  St.  Rep.  482, 
71  N.  W.  400;  Lormtsen  v.  Union  Fisher- 
man's Co.  71  Or.  540,  143  Pac.  621. 

The  imposition  of  the  double  liability  on 
the  stock  of  the  defendant  after  she  had 
purchased  the  same  violated  the  obliga- 
tion of  her  contract,  for,  in  creating  the 
Yoncalla  State  Bank,  the  state  of  Oregon 
did  not  reserve  the  right  to  alter,  repeal,  or 
amend  its  charter. 

Freund,  Pol.  Power,  p.  361;  16  Cyc.  893; 
Hoyt  V.  McNeil,  13  Minn.  390,  Gil.  362; 
Myers  v.  Chicago,  St.  P.  M.  &  0.  R.  Co.  69 
Minn.  476,  65  Am.  St.  Rep.  579,  72  N.  W. 
694;  State  ex  rel.  Childs  v.  Routh,  61  Minn. 
209,  63  N.  W.  621;  Sutherland,  Stat. 
Constr.  §  133;  Rundlett  v.  St.  Paul,  64 
Minn.  223,  66  N.  W.  967;  Shadewald  v. 
Phillips,  72  Minn.  520,  75  N.  W.  717;  State 
«x  rel.  Patterson  Street  Lighting  Co.  v. 
Jones,  98  Minn.  6,  106  N.  W.  963;  Acme 
Dairy  Co.  v.  Astoria,  49  Or.  520,  90  Pac. 
153;  Farrell  ▼.  Columbia,  50  Or.  171,  91 
Pac.  646,  93  Pae.  254. 

The  validity  and  constitutionality  of  the 
amendment  may  be  sustained  witltout  giv- 
ing it  the  retrospective  construction  called 
for  by  the  present  suit. 

Brown  v.  Hughes,  89  Minn.  151,  94  N. 
W.  438;  Black,  Const.  Law,  67;  Grenada 
County  V.  Brogden,  112  U.  S.  261,  28  L. 
«d.  704,  5  Sup.  Ct.  Rep.  125;  Parsons  y. 
Bedford,  3  Pet.  433,  7  L.  ed.  732;  United 
States  ex  rel.  Atty.  Gen.  v.  Delaware  &  H. 
Co.  213  U.  S.  366,  53  L.  ed.  836,  29  Sup. 
•Ct.  Rep.  527;  Auffm'ordt  v.  Rasin,  102  U. 
IS.  620,  26  L.  ed.  262. 

Holt,  J.,  delivered  the  opinion  of  the 
<sourt: 

The  state  superintendent  of  banks  of  the 
«tate  of  Oregon,  upon  ascertaining  that  a 
state  bank  is  insolvent,  may  levy  an  assess- 
ment against  t^e  stockholders  and  collect 
the  assessment  by  suit  brought  in  the  name 
of  the  bank.  This  suit  was  so  brought 
against  defendant.  The  facts  are  these: 
L.R.A.IOHA. 


The  plaintiff  bank  was  organized  under  the 
laws  of  Oregon  in  1911,  and  is  now  insol- 
vent. On  January  9,  1912,  defendant  pur- 
chased fifteen  shares  of  its  capital  stock, 
paying  in  full  par  value  of  $100  in  cash. 
November  12,  1912,  the  people  of  Oregon 
adopted  a  constitutional  amendment  where- 
by stockholders  in  state  banks  may  be  held 
liable  in  double  the  amount  of  the  par 
value  of  the  shares  of  stock  owned.  The 
court  sustained  a  demurrer  to  the  com- 
plaint, and  plaintiff  appeals. 

If  the  amendment  of  §  3,  art.  11,  oi  the 
Constitution  of  the  state  of  Oregon,  adopted 
on  the  date  before  mentioned,  was  designed 
to  impose,  and  could  impose,  a  double  lia- 
bility upon  persons  who  became  stock- 
holders in  banks  previous  to  its  adoption, 
the  demurrer  should  have  been  overruled, 
for  no  question  is  made  of  the  authority  to 
bring  this  suit,  or  of  the  need  of  the  assess- 
ment to  pay  creditors,  or  of  the  regularity 
of  the  steps  preliminary  to  suit.  The  con- 
stitutional provisions  of  Oregon  pleaded  an 
controlling  defendant's  liability  are  these; 
viz.,  §  3,  art.  11,  in  force  and  effect  for 
more  than  three  years  prior  to  the  amend- 
ment mentioned,  reading  as  follows:  "The 
stockholders  of  all  corporations  and  joint 
stock  companies  shall  be  liable  for  the  in- 
debtedness of  said  corporation  to  the 
amount  of  their  stock  subscribed  and  un- 
paid, and  no  more.'' 

By  the  amendment  of  November  29,  1912 
(Laws  1913,  p.  8),  the  section  was  made  to 
take  this  form:  "The  stockholders  of  all 
corporations  and  joint  stock  companies 
shall  be  liable  for  the  indebtedness  of  said 
corporation  to  the  amount  of  their  stock 
subscribed  and  unpaid,  and  no  more,  except- 
ing that  the  stockholders  of  corporations 
or  joint  stock  companies  conducting  the 
business  of  banking  ^all  be  individually 
liable  equally  and  ratably,  and^not  one  for 
another,  for  the  benefit  of  the  depositors  of 
said  bank,  to  the  amount  of  their  stock  at 
the  par  value  thereof,  in  addition  to  the  par 
value  of  such  shares." 

When  plaintiff  was  organized  and  when 
defendant  became  a  stockliolder  therein  § 
2  of  the  same  article  read:  "Corporations 
may  be  formed  under  general  laws,  but 
shall  not  be  created  by  the  legislative  as- 
sembly by  special  laws.  The  legislative  as- 
sembly shall  not  enact,  amend,  or  repeal 
any  charter  or  act  of  incorporation  for  any 
municipality,  city,  or  town." 

It  is  stated  in  the  briefs  that  from  the 
formation  of  the  state  until  1006,  when  said 
§  2  was  amended  so  as  to  read  as  just 
stated,  it  appeared  in  this  form :  "Corpora- 
tions may  be  formed  under  general  laws, 
but  shall  not  be  created  by  special  laws, 
except   for  mimicipal  purposes.     All   laws 
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passed  pursuant  to  this  section  may  be  al- 
tered, amended,  or  repealed,  but  not  so  as 
to  impair  or  destroy  any  vested  corporate 
rights." 

Appellant  concedes  that  under  the  doc- 
trine of  the  Dartmouth  College  Case,  4 
Wheat.  518,  4  L.  ed.  629,  a  state  may  not 
alter  or  amend  the  charter  of  a  corpora- 
tion so  as  to  impair  contract  rights, 
unless  such  power  was  reserved  by  the  state 
at  the  time  the  charter  was  granted.  But 
it  is  contended  that  because  of  the  original 
reading  of  said  §  2  it  is  permissible  and 
proper  to  construe  said  section  as  it  read  at 
the  time  the  bank  was  organized  into  a  res- 
ervation by  the  state  of  the  power  to  alter, 
amend,  or  repeal  charters  of  corporations 
or  laws  affecting  them  so  as  to  add  to  the 
liabilities  of  stockholders,  and,  if  this  con- 
tention be  held  unsound,  -that  the  police 
power  of  the  state  is  authority  for  the  im- 
position of  a  double  liability  upon  all  stock- 
holders in  banks,  including  those  who  be- 
came such  when  the  Constitution  expressly 
limited  liability  to  the  unpaid  amount  of 
the  par  value  of  their  shares  of  stock.  As- 
suming that  originally  §  2  had  the  reading 
claimed  in  the  briefs,  it  seems  quite  clear 
that  when,  in  1906,  it  was  amended  "so  as 
to  read"  as  alleged  in  the  complaint,  noth- 
ing at  all  remained  of  the  former  language 
of  the  section.  It  was  wiped  out,  and  its 
wording  could  not  be  thereafter  used  to 
add  anything  to  the  provisions  that  took 
its  place.  There  occurs  to  us  no  good  rea- 
son for  excepting  this  case  from  the  general 
rule  applicable  as  well  to  constitutional  as 
to  statutory  amendments,  that,  when  a 
specific  section  is  amended  "to  read  as  fol- 
lows," the  amended  section  is  construed,  as 
to  any  matter  after  the  amendment,  as  if 
it  had  been  originally  in  the  amended  form. 
Bunnell's  Dig.  (Minn.)  §  8928,  and  the 
cases  there  tsited.  Moreover,  in  view  of  the 
plain  and  certain  language  of  said  §  3,  as 
it  stood  when  plaintiff  was  organized  and 
defendant  bought  her  stock,  no  effort  should 
be  made  to  create  by  implication  or  doubt- 
ful construction  a  reserved  power  in  the 
state  of  Oregon  to  so  alter  or  amend  the 
charter  of  plaintiff  as  to  place  any  liability 
upon  its  stockholders  beyond  "the  amount 
of  the  stock  subscribed  for  and  unpaid." 

Much  is  made  of  the  police  power  of 
the  state  in  virtue  of  which- banks  may  be 
regulated  and  controlled  so  as  to  safeguard 
the  public.  Laws  have  been  enacted  and 
sustained  as  within  the  police  power,  hold- 
ing officers  and  directors  of  banks  criminal- 
ly and  civilly  liable  for  receiving  deposits 
when  the  bazik  is  insolvent.  The  legislation 
of  Oklahoma,  establishing  a  depositor's 
guaranty  fund  by  assessing  all  state  banks, 
was  upheld  in  Noble  State  Bank  v.  Haskell, 
L.R.A.1917A. 


219  U.  S.  104,  55  L.  ed.  112,  32  L.RJt 
(N.S.)  1062,  31  Sup.  Ct.  Rep.  186,  Ann. 
Cas.  1912A,  487,  as  a  valid  exercise  of  the 
state's  police  power.  And  among  the  ob- 
jections overruled  in  the  last-named  case  we 
find  these;  viz.,  that  the  law  deprived  the 
bank  of  its  property  without  due  process  of 
law  for  the  benefit  of  depositors  in  another 
bank  in  which  it  had  no  interest,  and  that 
the  act  impaired  the  obligations  of  the 
bank's  contract  with  the  state  as  evidenced 
by  its  charter.  And  there  can  be  no  ques- 
tion but  that,  when  funds  of  a  bank  are 
taken  to  create  a  guaranty  fund,  it  is  equi- 
valent to  a  taking  from  its  stockholders. 
But  it  is  one  thing  to  impose  burdens  upon 
the  property  voluntarily  placed  in  a  bank- 
ing business  by  a  stockholder  of  a  bank,, 
and  quite  another  to  impose  a  personal  lia- 
bility upon  him,  thereby  subjecting  prop- 
erty which  he  has  not  devoted  to  banking 
business  to  be  taken  from  him  to  pay  cred- 
itors of  the  bank,  and  this  in  the  face  of 
the  constitutional  guaranty  when  he  became 
a  stockholder  that  it  shall  not  be  done.  It 
seems  to  us  quite  clear  that  the  police  pow- 
er of  the  state  does  not  go  to  the  extent 
of  authorizing  the  recovery  here  invoked 
against  defendant. 

Without  considering  the  contention  of  de- 
fendant that  the  amendment  should  be 
given  a  prospective  effect  only,  under  the 
familiar  rule  that  laws  are  not  to  be  given 
a  retrospective  effect  unless  the  intention 
of  the  lawmakers  to  so  do  is  clearly  mani- 
fest, we  conclude  that  the  demurrer  was 
correctly  disposed  of. 

Order  affirmed. 
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TERRITORY  OF  NEW  MEXICO 

V. 

BENITO  LOBAIO,  Appt. 
(17  N.  M.  666,  134  Pac.  222.) 

Indictment  ^  murder  ^  sufficiency. 

'  1.  An  indictment  for  murder  in  the  first 
degree,  in  other  respects  sufficient,  which 
concludes  in  the  following  language:   "Did 

Headnotes  by  Roberts,  Oh.  J. 

Note. —  As  to  manner  and  time  of  rais- 
ing defense  of  former  jeopardy,  see  anno- 
tation following  this  case,  post,  1233. 

Generally,  as  to  evidence  of  specific  in 
stances  to  prove  character,  see  note  to  Mc- 
Quiggan  v.  Ladd,  14  L.R.A.(N.S)   68». 

For  admissibility  of  evidence  of  turbulent 
and  dangerous  character  of  victim  of  as- 
sault or  homicide  on  issue  of  self-defense^ 
see  note  to  Davenport  v.  Silvey,  L.R^. 
1916A,  1245. 
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strike  and  beat  the  said  Juan  Trujillo,  giv- 
ing to  him,  the  said  Juan  Trujillo,  in  and 
upon  the  top  of  the  head  of  him,  the  said 
Juan  Tnijillo,  one  mortal  contusion,  bruise, 
fracture,  and  wound,  of  which  said  mortal 
wound  the  said  Juan  Trujillo  thence  con- 
tinually languished  until,  on  the  30th  day 
of  December,  a.  d.  1909,  between  the  hours 
of  2  and  3  o'clock  in  the  mom  log  of  said 
day,  he  there  died" — charges  that  the  de- 
ceased died  of  the  mortal  wound  alleged  to 
have  been  inflicted  by  the  defendant. 
Far  other  oases,  see  Indictment,  etc.,  II.  e, 
d,  in  Dig.  1-52  N.  8. 

Criminal     law  —  pleading*  ^  former 
Jeopardy. 

2.  The  common  law,  adopted  by  statute 
in  this  state  as  the  rule  ol  practice  and 
decision  in  criminal  cases,  requires  the  de- 
fense of  former  jeopardy  to  be  specially 
pleaded,  and  such  defense  is  not  admissible 
under  the  general  issue.  Held,  where  such 
defense  is  not  so  pleaded,  it  cannot  be  raised 
by  motion,  upon  the  conclusion  of  the 
state's  case,  for  an  instructed  verdict. 

For  other  eases,  see  Criminal  Lom,  II.  f,  in 
Dig.  1-^2  N.  8. 

Jurors  —  validity. 

3.  The  record  in  this  case  shows  that  a 
valid  jury  was  impaneled  to  try  defendant 

Continuance  —  discretion. 

4.  The  granting  or  denying  of  a  motion 
for  continuance  is  within  the  discretion  of 
the  trial  court,  and,  unless  such  discretion 
has  been  abused,  to  the  injury  of  the  de- 
fendant, the  denial  of  such  motion  will  not 
constitute  error. 

For  other  cases,  see  Appeal  and  Error,  VII, 
i,  2,  in  Dig.  1-62  N.  8. 

Same  —  absence  of  counsel. 

5.  It  is  not  an  abuse  of  discretion  by  the 
trial  court  to  refuse  to  grant  a  continuance, 
where  the  only  ground  stated  in  the  ap- 
plication is  the  absence  of  counsel  for  de- 
fendant in  an  adjoining  county,  attending 
court. 

For  other  cases,  see  Appeal  and  Error,  VII. 
i,  2,  in  Dig.  1-52  V.  8. 

Appeal  «*-  instructions  —  waiver  of  ob- 
jections. 

6.  Where  instructions  given  by  the  court 
in  a  criminal  case  are  objectionable  to  the 
defendant,  he  must  call  the  court's  atten- 
tion to  the  claimed  error  in  such  instruc- 
tions prior  to  or  at  the  time  they  are  given, 
so  that  the  court  may  have  an  opportunity 
to  correct  the  alleged  error;  and  objections 
filed  in  the  clerk's  office  to  instructions  two 
days  after  the  trial  and  verdict  will  not  be 
considered. 

For  other  cases,  see  Appeal  and  Error,  V.  c, 
in  Dig.  1-52  N.  8. 

Same  —  refusal  of  requests. 

7.  The  same  rule  applies  to  requested  in- 
structions which  the  court  refuses  to  give. 
It  is  the  duty  of  the  defendanti  if  he  in- 
tends to  predicate  error  upon  such  refusal, 
to  except  to  the  action  of  the  court  at  the 
time  in  refusing  to  give  such  instructions. 
For  other  cases,  see  Appeal  and  Error,  V.  c, 

in  Diq.  1-52  N.  8. 
L.R.A.1917A. 


Homicide  —  defense  «  reputation  of 
deceased. 

8.  In  cases  of  homicide  it  is  permissible 
to  allow  the  defendant  to  show  the  general 
reputation  of  the  deceased  as  to  being  a 
lawless  and  violent  character;  but  specific 
acts  of  violence  on  the  part  of  the  deceased 
may  not  be  shown. 

For  other  cases,  see  Evidence,  XI,  c,  in  Dig. 
1-52  N.  8. 

Bvidence  —  demonstrative  *  skull. 

9.  The  trial  court  properly  admitted  in 
evidence  a  portion  of  the  skull  of  the  de- 
ceased, showing  the  character  of  one  of  the 
claimed  mortal  wounds  alleged  to  have  been 
inflicted  by  the  defendant. 

Fin'  other  cases,  see  Evidence,  V.  in  Dig. 
Dig.  1-52  y.  8. 

Same  *  statements  to  sheriff. 

10.  Defendant  cannot  predicate  error  up- 
on the  action  of  the  court  in  permitting  the 
sheriff  who  arrested  defendant,  to  testify 
to  an  alleged  conversation  had  with  defend- 
ant, where  {here  was  no  showing  that  such 
statement  was  made  under  duress,  threats, 
or  promises. 

For  other  cases,  see  Evidence,  X.  o,  in  Dig. 
Dig.  1-52  N.  8. 

(May  9,  1»13.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Taos  County 
convicting  him  of  voluntary  manslaughter. 
Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Catron  Sk  Catron  for  appellant. 
Messrs.    Frank    W.    Clancy,    Attorney 
General,  and  H.  S.  Clancy,  Assistant  At- 
torney General,  for  the  Territory. 

Roberts,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Appellant  relies  upon  six  grounds  of  er- 
ror for  a  reversal  of  this  cause,  which  we 
will  discuss  in  the  order  presented. 

The  first  contention  urged  is  that  the 
court  erred  in  overruling  the  demurrer  to 
the  indictment.  Several  grounds  of  de- 
murrer were  stated,  but  appellant  here 
urges  for  consideration  only  the  following: 
"Said  indictment  does  not  charge  that  de- 
ceased died  of  the  mortal  wounds  allied  to 
have  been  inflicted  by  the  defendant."  The 
same  objection  was  also  raised  by  motion  in 
arrest  of  judgment.  That  portion  of  the 
indictment  necessary  to  be  set  out  in  or- 
der that  the  ground  of  objection  may  be 
intelligently  understood  reads  as  follows: 
"Did  strike  and  beat  the  said  Juan  Trujillo, 
giving  to  him,  the  said  Juan  Trujillo,  in 
and  upon  the  top  of  the  head  of  him,  the 
said  Juan  Trujillo,  one  mortal  contusion, 
bruise,  fracture,  and  wound,  of  which  said 
mortal  wound  the  said  Juan  Trujillo  thence 
continually  languished  until,  on  the  30th 
day  of  December,  a.  n.  1909,  between  the 
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liours  of  2  and  3  o'clock  in  the  morning  of 
said  day,  lie  there  died." 

We  do  not  believe  the  language  used  in 
the  indictment  and  quoted  above,  by  any 
rule  of  construction,  justifies  the  assertion 
that  it  does  not  charge  that  the  deceased 
died  of  the  mortal  wounds  inflicted  by  the 
defendant.  Briefly  stated,  and  stripped  of 
legal  verbiage,  the  indictment  charged  that 
Trujillo  was  given  a  mortal  wound  by  the 
defendant,  "of  which  mortal  wound"  the 
said  Trujillo  "there  died."  It  is  true  the 
indictment  alleges,  after  using  the  language, 
"of  which  said  mortal  wound,"  that  "the 
said  Juan  Trujillo  continually  languished 
until,  on  the  30th  day  of  December,  a.  d. 
1909,  between  the  hours  of  2  and  3  o'clock 
in  the  morning  of  said  day,"  and  that  such 
language  intervenes  between  the  words,  "of 
which  said  mortal  wounds"  and  "he  there 
died;"  still  it  is  all  a  part  of  one  sentence, 
and  such  language  simply  relates  what  oc- 
curred between  the  infliction  of  the  wounds 
and  the  death.  The  charge  is  that  he  died 
of  the  mortal  wounds  so  received,  and  the 
recital  is  made  that  of  the  mortal  wounds 
so  received  he  languished,  followed  by  a 
statement  of  the  time  of  his  death.  The 
charge  is  all  part  of  .one  sentence,  separated 
only  by  commas,  and  only  by  a  strained  con- 
struction can  appellant's  contention  be  sus- 
tained. 

In  the  preparation  of  this  indictment  the 
district  attorney  did  not  follow  the  usual 
approved  form,  and  such  practice  is  not  to 
be  oommended.  Such  ofl^cials,  by  the  ex- 
ercise of  ordinary  care  and  prudence  in 
drafting  indictments,  can  avoid  all  question 
as  to  the  sufficiency  thereof.  W^hile  innova- 
tions are  unwise,  the  antagonism  to  them 
that  will  preclude  the  use  of  equivalent  ex- 
pressions would  be  even  more  pernicious. 
Borrego  v.  Territory,  8  N.  M.  446,  4d  Pac. 
349.  Appellant  has  cited  us  to  the  follow- 
ing cases,  which  he  insists  hold  such  an  in- 
dictment defective:  State  v.  Blan,  69  Mo. 
317;  State  v.  Sundheimer,  93  Mo.  311,  6 
S.  W.  52;  People  v.  Aro,  6  Cal.  208,  65  Am. 
Dec.  503;  People  v.  Wallace,  9  Cal.  31; 
Edmondson  v.  State,  41  Tex.  496.  An  ex- 
amination of  the  cases,  however,  will  show 
that  the  language  used  in  the  indictments 
therein  under  consideration  was  altogether 
different  from  that  used  in  the  one  now 
before  the  court. 

On  the  other  hand,  the  attorney  general 
has  called  our  attention  to  the  case  of  Lutz 
V.  Com.  29  Pa.  441,  where  the  charge  that 
death  resulted  from  the  wounds  inflicted 
was  not  nearly  so  positive  or  direct  as  in 
the  indictment  in  this  case,  and  the  same 
was  upheld  by  that  court.  In  the  Penn- 
sylvania case  the  language  was  as  follows: 
"One  mortal  wound  of  the  length  of  1  inch 
L.R.A.1917A. 


and  the  depth  of  6  inches,  of  which  said 
mortal  wound  he,  the  said  Richard  O'Leary, 
from,  the  said  27th  day  of  June,  in  the 
year  aforesaid,  at  the  county  aforesaid, 
until  the  28th  day  of  the  same  month  of 
June,  in  the  year  aforesaid,  at  the  county 
aforesaid,  did  languish,  and  languishing  did 
live,  on  which  said  28th  day  of  June,  in 
the  year  aforesaid,  the  said  Richard 
O'Leary,  in  the  county  aforesaid,  died." 
Speaking  of  this  language,  the  court  there 
say:  "The  rule  undoubtedly  is  that  an  in- 
dictment for  murder  must  expressly  show 
that  the  party  died  of  the  hurt  specially 
described  and  set  forth;  but  in  construing 
indictments  we  are  not,  whilst  avoiding  in- 
tendments against  the  life  of  the  prisoner, 
to  fall  into  such  extreme  astutia  as  sliall 
ignore  the  force  and  meaning  of  language." 

The  holding  of  the  Pennsylvania  court 
was  approved  by  the  aupreme  court  of  Illi- 
nois in  the  ease  of  Palmer  v.  People,  138 
111.  356,  32  Am.  St.  Rep.  146,  28  K.  K.  130. 
The  court  say:  "The  mortal  wound  was 
given  one  day,  and  the  deceased  languished 
or  grew  weaker  until  the  next  day,  and 
died.  It  is  clear  that  he  died  of  the  mortal 
wound  given,  of  which  he  languished  to 
death.  The  respective  dates  of  the  stroke 
and  of  the  death  are  sufficiently  stated. 
Lutz  V.  Com.  supra;  2  Bishop,  Crim.  Proe. 
§  528;  Bishop,  Directions  &  Forms,  §  520; 
State  y.  Conley,  39  Me.  78;  State  v.  Haney, 
67  N.  C.  467 ;  9  Am.  &  Eng.  Eno.  Law,  636." 

In  the  case  of  Tickle  v.  State,  6  Tex.  App. 
623,  an  indictment  of  similar  phraseology 
was  held  sufficient.  The  court  said:  "The 
indictment  alleges  that  the  defendant,  on 
the  5th  day  of  March,  1876,  in  the  county 
of  Navarro  and  state  of  Texas,  inflicted 
upon  James  Shields  a  mortal  wound,  'of 
which  mortal  wound  he,  the  said  James 
Shields,  then  and  there  languished,  and 
afterwards,  to  wit,  on  the  lOtb  day  of 
March,  1876,  languishing,  died.'  This  we 
think  sufficiently  charges  that  the  death  of 
Shields  proceeded  from  the  wounds."  See 
also  United  States  v.  Ball,  163  U.  S.  662, 
41  L.  ed.  300,  16  Sup.  Ct.  Rep.  1192. 

For  the  reasons  stated,  we  are  of  the 
opinion  that  the  demurrer  to  the  indict- 
ment was  properly  overruled.  The  indict- 
ment alleged  an  assault  and  the  nature 
thereof,  the  mortal  wounding  of  the  de- 
ceased, and  that  the  deceased  died  of  such 
woiuids  within  a  year  and  a  day,  and  was 
therefore  sufficient. 

When  defendant  was  first  brought  into 
court  to  answer  the  indictment  in  this  case, 
he  pleaded  not  guilty.  Thereafter  the  rec- 
ord discloses  tliat  the  defendant,  without 
withdrawing  his  prior  plea,  and  without 
leave  of  court  first  had  or  obtained,  filed  a 
demurrer  to  the  indictment.    No  action  ap- 
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pears  to  have  been  taken  upon  said  de- 
murrer until  the  day  set  for  trial.  Upon 
that  day  the  record  shows  that  the  de- 
murrer came  on  for  hearing,  and  was  over- 
ruled by  the  court,  and  the  record  con- 
tinues: "WTiereupon  both  parties  an- 
nounced themselves  ready  for  trial,  and 
now  comes  the  jury,  as  follows;  to  wit" 
(followed  by  the  names  of  twelve  jurors, 
and  the  usual  formal  entry  showing  the  im- 
paneling and  swearing  of  the  jury ) .  There- 
after the  record  recites:  "Thereupon,  it 
appearing  to  £.  C.  Abbott,  Esq.,  district 
attorney,  that  defendant  had  not  been  ar- 
raigned, and  had  not  pleaded  since  to  the 
overruling  of  the  defendant's  demurrer,  up- 
.on  motion,  the  court  dismissed  the  jury  and 
directed  that  the  defendant  be  arraigned 
and  plead."  This  language  is  followed  by 
a  recital  of  the  arraignment  and  plea  of 
not.  guilty  of  the  defendant.  Thereafter  the 
record  shows  that  the  same  twelve  jurors 
first  impaneled  were  placed  in  the  box,  and 
shows  that  said  jurors  were  sworn;  but  it 
is  not  plain  as  to  whether  the  record  in- 
tends to  show  that  such  jurors  were  re- 
sworn after  the  second  formal  arraignment 
and  plea  of  the  defendant,  or  whether  it  is 
attempting  to  recite  the  fact  that  such 
jurors  were  sworn  prior  to  their  dismissal 
tlieretofore,  as  recited. 

The  defendant  did  not  plead  former  jeop- 
ardy specially;  neither  did  he  raise  it  by 
motion,  or  call  it  to  the  attention  of  the 
court  in  any  manner,  prior  to  entering  upon 
the  trial  of  the  case;  but  at  the  conclusion 
of  the  testimony  on  the  part  of  the  territory 
he  interposed  a  motion  for  an  instructed 
verdict,  and,  as  one  of  the  grounds  for  said 
motion,  attempted  to  raise  the  question  of 
former  jeopardy  as  follows:  "That  the  rec- 
ord of  the  court  shows  former  jeopardy,  in 
that  it  shows  that  a  jury  had,  prior  to  this 
trial,  been  called,  impaneled,  and  sworn  to 
try  this  case  and  the  charges  contained  in 
the  said  indictment,  and  that  thereafter  the 
jury  was  dismissed."  Former  jeopardy  was 
also  relied  upon  in  a  motion  filed  in  arrest 
of  Judgment. 

In  the  view  we  take  of  the  question,  it  is 
not  necessary  for  us  to  determine  the  ques- 
tion as  to  whether  or  not  the  defendant  was 
placed  in  jeopardy  by  the  swearing  of  the 
first  jury,  for  the  reason  that  the  matter 
was  not  properly  raised  or  presented  to  the 
court.  Section  3422,  Rev.  Stat.  Comp.  Laws 
1897,  is  as  follows:  "In  criminal  cases, 
the  common  law,  as  recognized  by  the  Unit- 
ed States  and  the  several  states  of  the 
Union,  shall  be  the  rule  of  practice  and 
decision."  Several  of  the  states  have  stat- 
utes altering  the  common-law  provisions  as 
to  practice  and  procedure  in  criminal  cases. 
Some  such  statutes  provide  that  a  defend- ' 
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ant  may  put  in  issue,  under  a  plea  of  not 
guilty,  all  defenses  which  he  may  have  to 
the  charge  upon  which  he  is  being  prose- 
cuted, and  in  those  states  it  is  uniformly 
held  that  he  may  prove,  under  such  general 
issue,  former  jeopardy,  or  autrefois  acquit 
or  convict.  However,  according  to  the  doc- 
trine of  the  common  law,  jeopardy,  or  for- 
mer conviction  or  acquittal,  must  be  spe- 
cially pleaded,  and  such  defenses  are  not 
admissible  under  the  general  issue.  0  Enc. 
PI.  &  Pr.  630. 

"Tlie  defendant's  plea  of  not  guilty  puts 
in  issue  all  of  the  allegations  of  the  indict- 
ment or  information,  and  nothing  more. 
In  this  case  the  defendant  would  not  have 
been  allowed  to  prove  at  the  trial  that  he 
had  been  once  in  jeopardy,  for  there  was  no 
such  issue  in  the  case,  and  could  be  none 
unless  he  saw  fit  to  make  it  by  plea."  Peo- 
ple V.  Bennett,  114  Cal.  56,  45  Pac.  1013. 
In  that  case  the  defendant  filed  no  special 
plea,  and  attempted  to  raise  the  question 
of  former  jeopardy  by  his  motion  for  a  new 
trial.  The  court  held  that  this  could  not 
be  done,  for  it  would  be  permitting  the  de- 
fendant to  introduce  evidence  upon  his  mo- 
tion for  a  new  trial  that  would  not  have 
been  admitted  if  offered  at  the  trial.  The 
defendant,  going  to  trial  upon  the  general 
issue  of  not  guilty,  and  having  filed  no  spe- 
cial plea  in  bar  setting  up  former  jeop* 
ardy,  could  not  introduce  in  evidence  such 
former  jeopardy,  and,  as  he  could  not  in- 
troduce such  fact  in  evidence,  he  could  not 
reply  upon  it  in  his  motion  for  an  instruct- 
ed verdict. 

"The  whole  question  of  once  in  jeopardy 
was  entirely  foreign  to  the  case,  unless 
raised  by  a  special  plea,  and,  when  so 
raised,  an  issue  of  fact  was  presented,  which 
the  jury  alone  possessed  the  power  to  pass 
upon."  People  v.  Bennett,  supra.  In  the 
California  cases  above  cited,  the  defendant 
was  being  prosecuted  upon  the  same  in- 
formation under  which  he  claimed  former 
jeopardy  had  attached.  See  also  Zachary 
V.  State,  7  Baxt.  1;  State  v.  Washington, 
28  La.  Ann.  129;  State  v.  Barnes,  32  Me. 
534;  Rickles  v.  State,  68  Ala.  538;  also 
De  Arman  v.  State,  77  Ala.  10,  where  the 
court  held  that  a  former  conviction  or  ac- 
quittal must  be  specially  pleaded,  and,  when 
so  pleaded,  the  issue  joined  on  it  must  be 
tried  and  determined  before  the  issue  on  the 
plea  of  not  guilty  is  submitted  to  the  jury. 

In  the  case  of  State  v.  Buzzell,  58  N.  H. 
257,  42  Am.  Rep.  586,  the  court,  in  speak- 
ing of  the  defense  of  former  acquittal  or 
former  jeopardy,  said:  "Former  acquittal 
or  former  jeopardy,  as  a  defense,  is  a  plea 
of  discharge  or  release  that  gives  a  reason 
why  the  defendant  ought  not  to  answer  the 
indictment,  and  ought  not  to  be  put  upon 
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trial  for  the  crime  alleged.  4  Bl.  Com.  335. 
The  plea  of  not  guilty  raises  the  question 
not  whether,  by  former  acquittal  or  jeop- 
ardy, he  is  discharged  from  a  crime,  but 
whether  he  committed  it.  When,  as  in  this 
case,  there  is  an  opportunity  to  plead  for- 
mer judgment  or  jeopardy,  and  it  is  not 
pleaded,  the  case  is  as  if  there  were  no  for- 
mer judgment  or  jeopardy."  See  also  Gucn- 
ther  V.  People,  22  Colo.  121,  43  Pac.  999, 
where  the  court  held  that  former  acquittal 
or  conviction  must  be  pleaded  specially; 
evidence  of  either  not  being  admissible  un- 
der the  plea  of  not  guilty. 

The  supreme  court  of  Massachusetts,  in 
the  case  of  Com.  v.  Chesley,  107  Mass.  223, 
state  the  rule  as  follows:  "If  the  defend- 
ant relied  upon  a  former  acquittal,  he 
should  have  pleaded  it  specially,  so  that 
issue  might  have  been  taken  upon  it,  either 
to  the  court  or  the  jury.  It  cannot  be  proved 
under  the  general  issue." 

In  the  caae  of  McBean  v.  State,  3  Heisk. 
20,  the  defendant  had  filed  a  formal  plea 
in  bar  of  former  conviction;  but  such  plea 
was  not  urged  by  counsel,  and  they  pro- 
ceedjed  with  the  trial  without  first  insisting 
on  a  determination  of  the  plea  so  filed. 
After  examining  one  witness,  they  attempt- 
ed to  rest  and  secure  a  determination  upon 
such  plea;  the  right  to  do  so  was  denied. 
The  court  said:  "The  defendant  and  his 
counsel  were  bound  to  know  and  to  take 
notice  of  the  pleadings  which  were  on  file 
in  the  case,  and  going  to  trial  upon  the 
plea  of  'not  guilty'  alone  was  a  waiver  of 
the  defense  of  'former  conviction.' "  See 
also  Re  Allison,  13  Colo.  525,  10  L.R.A.  700, 
16  Am.  St.  Rep.  224,  22  Pac.  820,  where 
the  court  held  that  the  defense  of  prior 
jeopardy  for  the  same  crime  should  be  pre- 
sented by  special  plea  to  the  trial  court. 
See  also  Logan  v.  State,  —  Miss.  — ,  40 
So.  323;  Com.  v.  Merrill,  8  Allen,  546. 

It  is  true  cases  can  be  found  holding  that 
it  is  not  necessary  to  plead  former  jeopardy 
where  such  fact  appears  upon  the  record  in 
the  case  upon  trial;  but  an  examination  of 
the  cases  so  holding  will  demonstrate  the 
fact  that  the  courts  in  such  cases  appar- 
ently entirely  overlooked  the  common -law 
rule,  and  no  good  reason,  we  believe,  can 
be  advanced  in  support  of  such  doctrine. 
Former  jeopai'dy  is  properly  a  plea  in  bar 
of  the  action,  and  it  does  not  go  to  the 
merits.  If  such  plea  is  well  taken,  it  dis- 
poses of  the  case.  It  has  nothing  to  do 
with  the  question  of  the  guilt  or  innocence 
of  the  defendant. 

For  the  reasons  stated,  we  are  of  the  opin- 
ion that  the  court  did  not  err  in  refusing 
to  direct  a  verdict  of  not  guilty  upon  the 
ground  of  former  jeopardy. 

The  third  proposition  discussed  by  ap- 
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pellant  is  that  there  was  no  valid  jury  im- 
paneled and  sworn  to  try  the  case,  and 
therefore  defendant  was  not  accorded  due 
process  of  law,  as  required  by  the  Consti- 
tution of  the  United  States  and  the  laws 
of  New  Mexico;  but  the  record  disposes  of 
this  contention  adversely  to  the  appellant. 
After  the  second  arraignment  the  record 
recites:  "And  now,  ^e  issues  in  the  above- 
entitled  cause  being  joined,  both  parties 
again  announce  themselves  ready  for  trial, 
and  now  comes  the  jury  as  follows;  to  wit" 
(setting  forth  the  same  twelve  jurors  there- 
tofore shown  by  the  record  to  have  been 
impaneled),  and  continues:  "Twelve  good 
and  lawful  men  taken  from  the  body  of  the 
county  of  Taos  and  territory  of  New  Mex- 
ico, sworn  to  well  and  truly  try  the  issues 
joined  in  the  cause  now  pending,  and  a  true 
verdict  therein  to  render  according  to  the 
law,  the  evidence,  and  the  instructions  of 
the  court." 

Appellant  relies  upon  the  fact  that  the 
jurors  so  selected  and  impaneled  were  the 
same  jurors  theretofore  selected  and  dis- 
missed by  the  court,  so  that  the  defendant 
could  be  rcarraigned.  There  is  nothing  in 
the  record  to  show  but  that  such  jury  was 
selected  in  the  manner  required  by  law, 
and  no  objection  or  question  appears  to 
have  been  raised  by  appellant  at  the  time. 

The  fourth  ground  assigned  is  that  the 
court  erred  in  refusing  to  grant  appellant 
a  continuance.  The  motion  for  a  continu- 
ance was  based  upon  the  ground  that  ap- 
pellant's counsel  could  not  be  present  at 
the  trial,  and  was  supported  by  the  aflSdavit 
of  the  attorney.  It  does  not  appear,  how- 
ever, that  appellant  could  not  procure  other 
counsel  fully  capable  of  representing  him, 
and  in  fact  the  record  in  this  case  shows 
that  the  defendant  was  ably  defended,  and 
it  does  not  appear  that  he  suffered  in  any 
manner  by  reason  of  the  denial  of  such  mo- 
tion. The  granting  or  denying  of  a  motion 
for  continuance  is  within  the  discretion  of 
the  trial  court,  and  unless  such  discretion 
has  been  abused,  to  the  injury  of  the  de- 
fendant, the  denial  of  "such  motion  will  not 
constitute  error.  A  number  of  cases  have 
been  cited  by  counsel  for  appellant  in  his 
brief  to  sustain  his  position  that  it  was 
error  to  overrule  the  motion  for  a  con- 
tinuance; but  there  are  innumerable  cases 
which  show  that  a  request  for  a  continuance 
on  the  ground  of  the  absence  of  certain 
counsel  is  not  looked  upon  by  the  courts 
with  favor.  "Since  the  court  trying  the 
cause  is  from  personal  observation  familiar 
with  all  the  attendant  circumstances,  and 
has  the  best  opportunity  of  forming  a  cor- 
rect opinion  upon  the  case  presented,  the 
presumption  will  be  in  favor  of  its  action; 
and  in  no  case  will  the  exercise  oi  this  dis- 
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cretion  be  reviewed,  where  it  manifestly 
appears  that  justice  has  been  done  without 
■BHcrificing  the  rights  of  the  defendant."  9 
Cyc.  168. 

The  absence  of  counsel  was  due  to  the 
fact  that  he  was  attending  court  held  in 
another  county  in  a  civil  case  there  pend- 
ing. The  following  quotation  will  show 
that  there  was  no  abuse  of  discretion  upon 
the  part  of  the  district  court  in  overruling 
the  motion  for  continuance  upon  such 
pounds.  In  the  case  of  Roberts  v.  People, 
9  Colo.  465,  13  Pac.  634,  the  court  said  in 
passing  upon  the  denial  of  a  motion  for 
continuance  on  account  of  the  absence  of 
attorney  for  the  defendant:  "The  judge  of 
the  criminal  court  cannot  reasonably  be  re- 
'quired  to  postpone  the  business  of  his  court 
ill  order  to  suit  the  convenience  of  lawyers 
who  may  desire  to  attend  the  sessions  of 
other  courts.  Such  a  ruling  could  not  be 
sustained  on  either  principle  or  authority, 
and,  if  it  could,  the  results  would  be  detri- 
mental to  the  public  interests,  and  in  many 
cases  to  the  interests  of  suitors  as  well.  It 
would  in  many  instances  interfere  with  the 
prompt  despatch  of  business  in  the  various 
courts,  and  tend  to  prolong  their  sessions, 
thus  adding  materially  to  the  expenses 
thereof." 

In  People  v.  Goldenson,  76  Cal.  341,  19 
Pac.  167,  the  court  said:  "To  hold  that  a 
defendant  charged  with  crime  has  an  abso- 
lute right  to  counsel  of  his  own  selection, 
with  unlimited  right  to  insist  upon  con- 
tinuances of  his  trial,  and  that  the  court, 
jury,  and  witnesses  must  await  the  con- 
venience of  his  counsel  in  fulfilling  other 
engagements,  would  be  subversive  of  the 
prompt  administration  and  execution  of  the 
laws,  upon  which  depends  largely  their  ef- 
fectiveness, and  subject  the  time  and  serv- 
ice of  citizens  serving  the  state  gratuitous- 
ly, as  jurors  and  witnesses,  to  the  wishes 
and  interest  of  the  attorney  engaged  in  the 
defense.  It  is  too  apparent  for  argument 
that  the  court  below  must,  in  the  nature  of 
things,  have  some  control  over  such  mat- 
ters; and,  if  it  has  any  discretion,  it  is 
equally  apparent  that  it  was  not  used  in 
this  i)articular  instance." 

The  case  last  cited  would  seem  to  be  par- 
ticularly applicable  to  the  case  at  bar,  in 
that,  as  held  in  other  cases  which  will  be 
cited,  it  was  the  business  of  counsel  to 
know  when  tliere  would  be  a  term  of  court 
held  in  the  county  of  Taos,  or  when  an 
adjourned  term  thereof  would  be  held.  "Th.e 
absence  of  counsel  for  the  defendant  in  an 
adjoining  county,  attending  court,  is  no 
ground  for  continuance.  If  it  were,  where 
terms  of  court  conflict,  continuances  woul^ 
be  of  frequent  occurrence."  Van  Horn  v. 
State,  6  Wyo.  601,  610,  40  Pac.  964,  960. 
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"In  regard  to  the  other  cause  for  continu- 
ance, the  absence  of  his  leading  counsel, 
such  cause  might  under  some  circumstances 
be  sufficient  to  demand  the  continuance  of 
a  case.  But  this  case  does  not  present  such 
facts  as  would,  we  think,  entitle  defendant 
to  a  continuance  for  this  reason,  nor  is  it 
shown  that  he  suffered  any  injury  on  ac- 
count of  the  absence  of  his  leading  counsel. 
He  was  ably  and  faithfully  represented  on 
the  trial  of  the  case  by  other  counsel,  as 
the  record  abundantly  attests."  Walker  v. 
State,  13  Tex.  App.  645. 

Appellant  also  assigns  as  error  the  giv- 
ing by  the  court  of  certain  instructions,  and 
its  refusal  to  give  other  instructions  re- 
quested by  the  defendant.  A  reference  to 
the  record,  however,  shows  that  the  instruc- 
tions in  the  case  were  filed  in  the  clerk's 
office  on  the  25th  day  of  May,  1911,  which 
is  the  date  when  the  instructions  were  giv- 
en. There  is  nothing  to  indicate  any  ob- 
jection or  exception  to  the  instructions  so 
given  until  two  days  thereafter,  when  a 
paper  was  filed  in  the  clerk's  office,  pur- 
porting to  be  exceptions  to  the  instructions. 
This  court  has  held  that,  where  instruc- 
tions given  by  the  court  are  objectionable 
to  the  defendant,  the  court's  attention  must 
be  called  to  such  objectionable  instructions 
at  the  time  they  are  given,  so  that  the  court 
can,  in  a  proper  case,  correct  the  same.  See 
State  V.  Eaker,  17  N.  M.  479,  131  Pac.  489, 
decided  at  the  present  term  of  this  court. 
The  same  doctrine  was  announced  by  the 
territorial  supreme  court.  Territory  v. 
Caldwell,  14  N.  M.  535,  98  Pac.  167;  Ter- 
ritory V.  Gonzales,  14  N.  M.  31,  89  Pac. 
250;  Territory  v.  Watson,  12  N.  M.  419, 
78  Pac.  604;  Territory  v.  O'Donnell,  4  N. 
M.  196,  12  Pac.  743. 

The  same  rule  applies  to  requested  in- 
structions w^hich  the  court  refuses  to  give. 
It  is  the  duty  of  the  defendant,  if  he  in- 
tends to  predicate  error  upon  such  refusal, 
to  except  to  the  action  of  the  court  at  the 
time  in  refusing  to  give  such  instructions. 
The  theory  upon  which  the  doctrine  an- 
nounced by  the  court  is  based  is  that  the 
attention  of  the  court  should  be  specifically 
called,  by  objection,  to  the  error  of  its  pro- 
posed action  in  giving  or  refusing  to  give 
instructions  at  the  time  of  such  giving  or 
refusal,  and  the  reason  for  such  objection 
stated,  so  that  the  court  may  have  the  bene- 
fit of  having  pointed  out  to  it  the  alleged 
errors,  and  the  ground  upon  which  the  par- 
ty predicates  his  claim,  at  the  time,  to  cor- 
rect and  rectify  the  mistake.  The  filing  of 
specific  objections  and  exceptions  two  days, 
or  at  any  time,  after  the  jury  has  retired, 
is  of  no  assistance  to  the  court,  and  docs 
not  comply  with  the  rule.    For  the  reasons 
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stated,  the  court  will  not  cousider  the 
claimed  error  as  to  such  instructions. 

It  is  next  claimed  that  the  court  erred 
in  its  refusal  to  permit  evidence  of  specific 
acts  showing  lawless  and  violent  conduct 
on  the  part  of  the  deceased.  Tlie  well-es- 
tablished rule  in  this  state  is  that  in  cases 
of  homicide  it  is  permissible  to  allow  the 
defendant  to  show  the  general  reputation 
of  the  deceased  as  to  being  a  lawless  and 
violent  character,  but  not  to  permit  evidence 
of  specific  acts  on  the  part  of  the  deceased. 
United  States  v.  Densmore,  12  N.  M.  99, 
75  Pac.  31. 

It  is  also  made  a  matter  of  complaint 
that  the  court  erred  in  admitting  in  evi- 
dence a  portion  of  the  skull  of  the  deceased. 
The  evidence  discloses  that  there  was  an- 
other mortal  wound  upon  the  head  of  the 
deceased,  while  the  portion  of  the  skull  pro- 
duced showed  onlv  one  of  these  mortal 
wounds;  but  there  was  no  error  on  the  part 
of  the  court  in  this  regard,  and  the  defend- 
ant has  failed  to  show  how  he  was  preju- 
diced in  any  manner  by  such  action  of  the 
court. 

It  is  lastly  urged  that  the  court  erred 
in  admitting  the  evidence  of  the  sheriff  of 
Taos  county  as  to  a  conversation  with  the 
defendant  while  defendant  was  in  jail;  the 
claim  being  made  that  the  conversation  was 
something  in  the  nature  of  a  confession, 
and  that  it  was  not  shown  to  be  voluntary. 
An  examination  of  the  record,  however,  dis- 
closes that  the  conversation  testified  to  by 
the  sheriff  was  practically  the  same  as  the 
evidence  given  in  the  case  by  the  defendant 
himself.  Such  statement,  so  made  by  the 
defendant,  did  not  tend  to  incriminate  him 
in  any  manner,  but  was  self -exculpatory, 
and  defendant  cannot  predicate  error  there- 
on. Again,  no  evidence  was  presented,  ei- 
ther upon  cross-examination  of  this  witness 
or  by  any  other  witness,  that  anything 
which  the  prisoner  said  was  in  consequence 
of  duress  or  threats  or  promises,  or  other- 
wise than  entirely  voluntary. 

Finding  no  error  in  the  record,  the  judg- 
ment of  the  lower  court  is  affirmed. 

A  motion  for  rehearing  having  been  filed, 
Roberts,  Ch.  J„  on  July  21,  1913,  filed  the 
following  additional  opinion: 

In  the  former  opinion  we  say:  ''The  de- 
fendant did  not  plead  former  jeopardy  spe- 
cially; neither  did  he  raise  it  by  motion, 
or  call  it  to  the  attention  of  the  court  in 
any  manner,  prior  to  entering  upon  the 
trial  of  the  case."  This  statement  would 
seemingly  indicate  that  the  question  could 
have  been  raised  either  by  plea  in  bar  or  by 
motion,  before  entering  upon  the  trial  of 
the  case;  but  the  authorities  cited  imply 
that  such  question  could  only  be  raised  by 
L.R.A.1917A. 


a  plea  in  bar.  It  is  true  some  courts  hold 
that  such  question  can  only  be  raised  by  a 
pica  in  bar,  even  where  the  defendant  is 
being  prosecuted  under  the  same  indictment 
upon  which  he  contends  he  has  already 
been  placed  in  jeopardy;  still,  as  contended 
by  appellant  here,  we  believe  the  question 
can  be  raised  by  motion,  or  in  any  other 
appropriate  manner,  where  the  defendant  is 
being  prosecuted  upon  the  same  indictment 
and  the  record  in  the  case  contains  a  recital 
of  all  the  facts  upon  which  defendant  re- 
lies. While  this  is  true,  the  question  must 
be  raised  at  the  earliest  opportunity.  If 
the  defendant  has  not  been  arraigned,  it 
must  be  interposed  upon  arraignment;  if  he 
has  already  been  arraigned,  and  no  second 
arraignment  is  necessary,  it  must  be  raised 
before  entering  upon  the  trial  of  the  case. 

In  this  case  the  question  appears  of  rec- 
ord in  the  same  case,  and  no  good  reason 
exists  for  the  interposition  of  a  special  plea 
The  record  in  this  case  discloses  that  the 
defendant  did  not  raise  the  question  of 
former  jeopardy  in  any  manner  prior  to 
entering  upon  the  trial  of  the  case,  and 
onlv  did  so  at  the  conclusion  of  the  state's 
case  by  a  motion  for  an  instructed  verdict. 
A  very  interesting  discussion  of  the  ques- 
tion will  be  found  in  a  case  note  to  the  case 
of  State  V.  White,  71  Kan.  356,  80  Pac. 
589,  reported  in  6  Ann.  Gas.  132.  Tlie  an- 
hotator  says:  "It  has  been  held  in  a  num- 
ber of  cases  that  a  person  accused  of  crime 
waives  his  privilege  of  immunity  from  sec- 
ond jeopardy  by  failing  to  plead  or  other- 
wise set  up  the  former  jeopardy  when  he  is 
arraigned  in  the  second  prosecution." 

The  text  is  supported  by  numerous  adju- 
dicated cases.  In  the  Kansas  case  the  court 
says:  "When  about  to  be  placed  in  jeopar- 
dy before  a  second  jury,  the  accused  may,  if 
he  so  desire,  take  the  chances  of  a  favorable 
verdict.  Should  he  choose  so  to  do,  no  one 
can  gainsay  him;  but  it  is  his  duty  to  make 
his  election  then.  If  it  he  his  purpose  to 
rely  upon  his  right  to  bar  further  proceed- 
ings, he  should  then  so  declare.  He  cannot 
hazard  a  trial,  and  when  defeated  revert  to 
a  matter  which  would  have  prevented  a 
trial.  Failing  to  interpose  an  objection  to 
entering  upon  a  second  trial,  he  must  be 
held  to  have  waived  the  right  to  do  so,  and 
must  abide  the  result  that  he  invited." 

To  permit  a  defendant  to  sit  idly  by  un- 
til he  ascertain  the  strength  of  the  state's 
case  against  him,  and  then  permit  him, 
should  the  state  make  out  a  strong  rase 
which  he  felt  he  could  not  overcome,  to 
raise  the  question  of  former  jeopardy,  would 
be,  as  remarked  by  the  Kansas  court  in  the 
cases  cited  supra,  to  "sanction  a  practice 
which  might  be  termed  trifling  with  the 
court." 
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Therefore,  after  a  careful  review  of  the 
authorities,  we  are  of  the  opinion  tliat  the 
question  of  former  jeopardy  may  be  raised, 
where  the  facts  upon  which  such  plea  is 
based  appear  of  record  in  the  same  case,  by 
a  plea  in  bar,  or  by  a  motion  for  discharge 
of  the  defendant,  or  by  objecting  to  entering 
upon  the  second  trial  upon  such  ground,  or 
in  any  other  appropriate  manner  by  which 
the  matter  is  called  to  the  attention  of  the 
trial  court,  but  that  such  question  must  be 


raised  at  the  first  opportunity.  In  tliis  case, 
the  question  not  having  been  raised  until  the 
state  had  concluded  its  case,  it  came  too 
late,  and  the  court  properly  overruled  the 
motion  for  an  instructed  verdict. 

For  the  reasons  stated,  the  motion  for 
rehearing  is  denied. 

Affirmed  by  the  Supreme  Court  of  the 
United  SUtes,  Dec.  11,  1016,  in  242  U.  S.  — , 
61  L.  ed.  — ,  37  Sup.  Ct.  Rep.  107. 


Aanolatioii — Manner  wid  tinie  of  raising  defense  of  former  jeopardy. 


The  right  to  have  elaim  of  former 
jeopardy  determined  in  habeas  corpus 
proceeding  was  covered  by  the  note  to 
Kovey  v.  Sheffner,  15  L.B.A.(N.8.)  227, 
and  that  question  is  here  excluded. 

Tlia  general  rule. 

The  general  rule  is  that  the  issue  of 
former  conviction,  acquittal,  or  other 
jeopardy  must  be  raised  by  special  plea. 
Rickles  v.  State  (1881)  68  Ala.  638;  De 
Arman  v.  State  (1884)  77  Ala.  10;  Bay- 
singer  V.  State  (1884)  77  Ala.  60;  Jor- 
dan V.  Sme  (1886)  81  Ala.  20,  1  So. 
577;  Burton  v.  State  (1896)  115  Ala.  1, 
22  So.  585;  Mooring  v.  State  (1900)  129 
Ala.  66,  29  So.  664;  Johnson  v.  State 
(1901)  134  Ala.  58,  32  So.  724;  Rober- 
son  V.  State  (1913)  183  Ala.  43,  62  So. 
837;  Graham  v.  State  (1914)  11  Ala. 
App.  113,  65  So.  717;  People  v.  Bennett 
(1896)  114  CaL  56,  45  Pac.  1013;  People 
v.  Strickler  (1914)  167  Cal.  627,  140 
Pac.  270;  Re  Allison  (1889)  13  Colo. 
625,  10  L.R.A.  790,  16  Am.  St.  Rep.  224, 
22  Pac.  820  (not  a  direct  holding); 
Guenther  v.  People  (1896)  22  Colo.  121, 
43  Pac.  999  (there  need  be  no  exception 
taken  to  the  overruling  of  the  plea  to 
perfect  the  appeal,  and  it  is  unnecessary 
to  verify  the  plea  where  willingness  to 
do  so  is  expressed) ;  Hall  v.  State 
(1898)  103  Ga.  403,  29  S.  E.  915  (gov- 
emed  by  statute) ;  Mance  v.  State  (1908) 

5  Ga,  App.  229,  62  S.  E.  1053  (not  a 
direct  holding) ;  Sable  v.  State  (1914)  14 
Ga.  App.  816,  82  S.  E.  379;  State  v. 
White  (1905)  71  Kan.  356,  80  Pac.  589, 

6  Ann.  Cas.  132  (see  same  case,  infra, 
as  to  exception  to  the  rule) ;  Com.  v. 
Olds  (1824)  5  Litt.  (Ky.)  137  (not  a 
direct  holding) ;  Carter  v.  Com.  (1880) 
2  £y.  L.  Rep.  311  (abstract);  Shirley 
v.  Com.  (1911)  143  Ky.  183,  136  S.  W. 
227  (plea  authorized  and  form  prescribed 
by  statute;  not  a  direct  holding) ;  Fu- 
gate  V.  Com.  (1916)  171  Ky.  227,  188  S. 
W.  324;  State  v.  Barnes  (1851)  32  Me. 
530;  State  v.  Hoylehan  (1912)  109  Me. 
281,  83  Atl.  1106;  Com.  v.  O'Neil  (1892) 
L.R.A.1917A.  78 


—  Mass.  ~,  29  N.  E.  1146  (statute 
cited) ;  Com.  v.  Merrill  (1864)  8  Allen 
(Mass.)  545  (statute  cited  authorizing 
the  plea,  but  not  requiring  it) ;  Com.  v. 
Chesley  (1871)  107  Mass.  223r  State  v. 
Ireland  (1906)  89  Miss.  763,  42  So.  797; 
State  V.  Baker  (1915)  284  Mo.  339.  175 
S.  W.  64;  People  v.  Benjamin  (1855) 
2  Park.  Crim.  Rep.  (N.  T.)  201 ;  People 
V.  Signarale  (1888)  110  N.  T.  29,  17  N. 
E.  136  (this  was  the  rule  of  the  common 
law,  and  the  Code  of  Criminal  Proced- 
ure, §§  333,  339,  recognizes  the  rule) ; 
People  V.  Cuatt  (1911)  70  Misc.  453,  126 
N.  T.  Supp.  1114  (applying  the  rule 
under  the  Code.  See  People  v.  McGrath 
(N.  T.)  infra,  for  full  explanation  of 
the  Code);  State  v.  Morgan  (1886)  95 
N.  0.  641;  State  v.  Barnes  (1915)  29 
N.  D.  164, 160  N.  W.  567;  Com.  v.  Maher 
(1883)  16  Phila.  (Pa.)  451;  Zachary  v. 
State  (1872)  7  Bazt.  (Teim.)  1;  Robin- 
son v.  State  (1886)  21  Tol  App.  160, 17 
S.  W.  632;  Samuels  v.  State  (1888)  25 
Tex.  App.  537,  8  S.  W.  666;  Clement  v. 
State  (1906)  —  Tex.  Crim.  Rep.  — .,  86 
S.  W.  1016 ;  De  Leon  v.  State  (1908)  55 
Tex.  Crim.  Rep.  39,  114  S.  W.  828 ;  lind- 
ley  V.  State  (1909)  57  Tex.  Crim.  Rep. 
346,  123  S.  W.  141;  Lee  v.  State  (1912) 
66  Tex.  Crim.  Rep.  567,  40  L.R.A.(N.S.) 
1132, 148  S.  W.  567;  Re  Maughan  (1889) 
6  Utah,  167,  21  Pac.  1088;  Re  Barton 
(1889)  6  Utah,  264,  21  Pac.  998;  State 
V.  Cross  (1898)  44  W.  Va.  315,  29  S.  E. 
527;  Territory  v.  Lobato,  ante,  1226. 
There  are  also  numerous  cases  not  within 
the  scope  of  this  note,  where  the  court 
proceeded  upon  the  assumption  that  the 
general  rule  is  correct.  The  Supreme 
Court  of  the  United  States  in  affirming 
Territory  v.  Lobato  (1916)  242  U.  S. 
— ,  61  L.  ed.  — ,  37  Sup.  Ct.  Rep.  107, 
did  not  pass  upon  the  point  here  con- 
sidered, but  held  that  under  the  facts 
there  was  no  merit  in  the  defendants' 
claim  of  former  jeopardy. 

The  New  York  Code  of  Criminal  Pro- 
cedure provides  three  kinds  of  pleas  to 
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an  indictment:  (1)  Guilty;  (2)  not 
guilty;  (3)  a  plea  of  former  judgment 
of  conviction  or  acquittal  of  the  crime 
charged,  which  may  be  pleaded  with  or 
without  the  plea  of  not  guilty.  It  was 
held  in  People  v.  McGrath  (1911)  202 
N.  Y.  445,  96  N.  E.  92,  that,  where  no 
judgment  has  been  rendered  on  the  form- 
er verdict,  the  provisions  of  the  Code 
do  not  apply,  but  in  such  case  "any  ob- 
jection on  the  record  which  clearly 
raises  that  issue  at  the  outset  of  the 
second  trial  is  sufficient  as  a  plea  in 
bar,"  for  the  reason  that  the  guaranty 
against  twofold  jeopardy  is  a  constitu- 
tional right. 

A  plea  of  former  jeopardy,  being  a 
plea  in  bar,  should  not  be  pleaded  simul- 
taneously with  a  plea  to  the  merits,  but 
should  precede  such  plea.  United  States 
V.  Hopkins  (1912)  228  Fed.  173. 

Evidence  as  to  former  acquittal,  con- 
viction, or  jeopardy  of  the  defendant 
for  the  same  offense  cannot  be  admitted 
under  the  general  issue,  a  special  plea 
being  a  nec^sary  prerequisite  for  the 
introduction  of  such  evidence.  Jordan 
v.  State  (1886)  81  AU.  20,  1  So.  577; 
Bickles  v.  State  (1881)  68  Ala.  538  (the 
record  of  the  former  proceedings  is  in- 
admissible) ;  Baysinger  v.  State  (1884) 
77  Ala.  60;  Mooring  v.  State  (1900)  129 
Ala.  66,  29  So.  664;  People  v.  Bennett 
(1896)  114  Cal.  56,  45  Pac.  1013;  Hall 
V.  State  (1898)  103  Ga.  403,  29  S.  E.  915 
(the  plea  was  required  by  statute) ; 
Taylor  v.  State  (1916)  17  Cka.  App.  447, 
87  S.  E.  602;  State  v.  Barnes  (1851)  32 
Me.  530;  State  v.  Ireland  (1906)  89 
Miss.  763,  42  So.  797;  People  v.  Benja- 
min (1855)  2  Park.  Crim.  Rep.  (N.  Y.) 
201. 

Exceptions  to  the  general  mle. 

« 

Some  courts  have  made  an  exception 
to  the  rule  where  the  record  itself  dis- 
closes all  the  facts  upon  which  the  claim 
of  former  jeopardy  is  based.  In  such 
case  it  has  been  held  that,  when  the 
question  is  brought  to  the  attention  of 
the  court,  judicial  notice  of  the  facts 
contained  in  the  record  then  before  the 
court  will  be  taken,  rendering  a  plea 
containing  the  same  facts  unnecessary 
and  superfluous.  State  v.  White  (1905) 
71  Kaa.  356,  80  Pac.  589,  6  Ann.  Cas. 
132;  People  v.  Harding  (1884)  53  Mich. 
481,  19  N.  W.  155;  People  v.  Taylor 
(1898)  117  Mich.  583,  76  N.  W.  158; 
George  v.  State  (1899)  59  Neb.  163,  80 
N.  W.  486;  Jackson  v.  State  (1915)  11 
Okla.  Crim.  Rep.  523,  148  Pac.  1058; 
Foster  v.  State  (1888)  25  Tex.  App.  543, 

8  S.  W.  664;  Richardson  v.  State,  47  Ter. 
L.R.A.1917A. 


Crim.  Rep.  592,  85  S.  W.  282;  Robinson 
V.  State  (1886)  21  Tex.  App.  160,  17 
S.  W.  632;  Riggs  v.  State  (1906)  —  Tex. 
Crim.  Rep.  — ,  96  S.  W.  25;  De  Leon  v. 
State  (1908)  55  Tex.  Crim.  Rep.  39,  114 
S.  W.  828  (In  the  Texas  cases  here  cited 
the  facts  were  such  as  to  bring  the  cases 
within  the  exception  stated  in  Samuels 
v.  State  (Tex.)  infra,  so  that  they  may 
not  be  authority  for  the  broader  excep- 
tion to  which  they  are  here  cited) ;  T£b- 
RiTOBT  V.  LoBATO.  This  exception  strong- 
ly implies  that  the  courts  making  it  hold 
to  the  general  rule,  but  only  those  pass- 
ing directly  upon  that  question  have 
been  cited  under  the  general  rule,  supra. 

Contra:  Carter  v.  Com.  (1880)  2  Ky. 
L.  Rep.  311  (abstract)  (facts  were  in- 
serted in  the  indictment  by  the  prosecu- 
tor with  a  view  to  increasing  the  pun- 
ishment) ;  State  v.  Hoylehan  (1912)  109 
Me.  281,  83  Atl.  1106  (the  practice  of 
setting  up  prior  conviction  by  motion 
instead  of  by  special  plea  is  not  to  be 
encouraged,  even  if  the  prior  conviction 
is  shown  by  the  record  of  the  same 
court) ;  Samuels  v.  State  (1883)  25  Tex. 
App.  537,  8  S.  W.  656  (the  only  excep- 
tion  is  conviction  of  the  lesser  offense 
charged;  then  the  plea  of  former  ac- 
quittal of  the  higher  offense,  if  a  new 
trial  is  had  is  unnecessary).  And  the 
restriction  noted  in  Samuels  v.  State 
(Tex.)  supra,  finds  some  support  in 
People  V.  Bennett  (1896)  114  CaL  59, 
46  Pac.  1013;  State  v.  Cross  (1898)  44 
W.  Va.  319,  29  S,  E.  527. 

And  it  was  held  in  State  v.  Conlin 
(1855)  27  Vt.  318,  that  in  a  class  of 
cases  in  the  prosecution  of  which  the 
statute  provided  that  the  complaint  may 
be  oral  or  informal,  there  need  be  no 
formal  or  special  plea  of  former  convic- 
tion, but  evidence  on  that  issue  should 
be  admitted  under  the  plea  of  not  guilty. 

In  State  v.  Thomas  (1916)  —  DeL 
— ,  97  Atl.  869,  the  court  said :  "We  do 
not  think  the  record  is  admissible  to 
show  former  jeopardy  in  bar  of  the 
present  prosecution,  in  the  absence  of  a 
special  plea  setting  up  such  a  defense, 
as  the  record  does  not  disclose  on  its 
face  that  the  former  acquittal  relied  up- 
on was  in  the  same  prosecution  now  be- 
fore the  court." 

General  nale   okanKed  liy  Aome   atat^ 
ntes. 

• 

It  will  be  seen,  supra,  that  the  Codes 
of  Practice  enacted  by  many  states 
leave  the  general  rule  unchanged;  but 
the  following  cases  show  that  it  has 
been  changed  by  statute  in  a  few  states: 

Under  the  Illinois  statute,  which  pro- 
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▼ides  that  'Hipon  the  arraignment  of  a 
prisoner  it  shall  be  sufficient,  without 
complying  with  any  other  form,  to  de- 
<)lare  orally,  by  himself  or  his  counsel, 
that  he  is  not  guilty,"  a  plea  of*  former 
<;onviotion  is  not  necessary,  since  that 
issue  is  raised,  so  that  evidence  thereon 
must  be  admitted,  by  the  general  plea; 
henoe  a  demurrer  to  such  plea  is  prop- 
erly sustained  and  the  defendant  can- 
not complain.  Hankins  v.  People  (1883) 
106  HL  628. 

In  People  v.  Brady  (1916)  272  lU. 
401,  112  N.  £.  126,  the  court,  in  discuss- 
ing the  sufficiency  of  an  indictment,  said : 
^'It  is  further  contended  the  nature  and 
cause  of  the  accusation  are  not  suffi- 
ciently stated  in  the  indictment  so  as  to 
enable  the  defendants  to  plead  the  judg- 
ment in  bar  of  a  subsequent  prosecu- 
tion for  the  same  offense.  Under  the 
present  practice,  whether  the  indictment 
is  for  the  same  offense  as  that  charged 
in  a  former  indictment  under  which 
there  has  been  a  final  judgment  is  not 
determined  by  an  inspection  and  com- 
parison of  the  indictments  under  a  plea 
setting  up  the  former  judgment  in  bar. 
The  defense  of  former  acquittal  or  con- 
viction may  be  made  under  the  plea  of 
not  guilty,  and  on  the  trial  the  party 
accused  and  the  particular  offense  may 
be  shown  by  parol  testimony.  Hankins 
V.  People  (DL)  supra;  Swalley  v.  People 
<1886)  116  HL  247,  4  N.  E.  379,  6  Am. 
Crim.  Rep.  414;  Bartell  v.  United  States 
(1912)  227  XT.  S.  427,  57  L.  ed.  583,  33 
Sup.  Ct.  Rep.  383;  Morton  v.  People 
(1868)  47  m.  468. 

And  under  the  Indiana  statute,  2 
Gavin  &  H.  413,  §  97,  which  provides 
that  '4n  all  criminal  prosecutions  the 
defendant  may  plead  the  general  issue 
orally,  which  shall  be'  entered  on  the 
minutes  of  the  court,  and  under  it  every 
matter  of  defense  may  be  proved," 
former  conviction  may  be  proved  imder 
a  plea  of  the  general  issue.  Clem  v. 
State  (1873)  42  Ind.  420,  13  Am.  Rep. 
369;  Brinkman  v.  State  (1877)  57  Ind. 
76;  Wilkinson  v.  State  (1877)  59  Ind. 
416,  26  Am.  Rep.  84,  2  Am.  Crim.  Rep. 
596;  Danneburg  v.  State  (1863)  20  Ind. 
181  (not  a  direct  holding;  the  case  was 
decided  in  1863,  and  no  mention  is  made 
of  the  statute) ;  Bryant  v.  State  (1880) 
72  Ind.  400. 

This  statute,  unlike  the  Illinois  stat- 
ute quoted  supra,  confers  a  privilege  up- 
on *the  defendant,  and  was  not  designed 
to  take  away  from  him  his  right  to  enter 
a  special  plea  of  any  defense  that  he 
could  have  so  pleaded  before  its  enfict- 
ment;  hence  it  is  error  to  refuse  to  ae- 
L.R.A.1917A. 


cept  a  special  plea  of  former  acquittal 
if  it  is  tendered.  Clem  v.  State  (Ind.) 
supra.  But  the  later  Indiana  statutes 
have  been  interpreted  in  this  respect 
like  the  Illinois  statute;  Williams  v. 
State  (1907)  169  Ind.  384,  82  N.  E.  790; 
Lucas  V.  State  (1909)  173  Ind.  302,  90 
N.  E.  306. 

Where  an  examination  had  been  held 
before  a  magistrate  according  to  stat- 
ute and  the  accused  discharged,  it  was 
held  in  Morissey  v.  People  (1863)  11 
Mich.  327,  that  the  facts  may  be  proved 
by  the  defendant  in  bar  of  the  prosecu- 
tion, under  the  plea  of  not  guilty.  This 
decision,  however,  seems  to  be  based  up- 
on the  faet  that  the  statute  does  not 
permit  informations  to  be  filed  after  ac- 
cused has  been  discharged  upon  his  pre- 
liminary examination,  and  none  of  the 
judges  considered  the  question  of  form- 
er acquittal. 

Under  a  Penal  Code  which  provided 
but  three  kinds  of  pleas  to  an  indict- 
ment, L  e.;  ''guilty,"  ''not  guilty/'  and 
"a  former  judgment  of  acquittal  or  con- 
viction of  the  offense  chained,"  it  was 
held  in  People  v.  Cage  (1874)  48  OaL 
323,  17  Am.  Rep.  436,  that  the  defense 
of  former  jeopardy  without  either  con- 
viction or  acquittal  must  be  taken  ad- 
vantage of  under  one  or  the  other  of 
these  pleas ;  hence  under  the  plea  of  "not 
guilty''  evidence  of  such  former  jeopardy 
could  be  admitted  by  virtue  of  another 
section  which  provided  that  all  matters 
of  fact  tending  to  establish  a  defense 
other  than  that  specified  in  the  three 
kinds  of  pleas  may  be  given  in  evidence 
under  the  plea  of  not  guilty. 

In  People  v.  StoU  (1904)  143  OaL  689, 
77  Pac.  818,  where  the  trial  court  had 
exceeded  its  jurisdiction  in  directing  an 
acquittal  upon  the  opening  statement  by 
the  prosecuting  attorney,  and  the  appeal 
was  by  the  people,  it  was  held  that  the 
appellate  court  would  not  decide  the 
question  of  former  jeopardy  raised  by 
the  defendant,  but  would  reverse  the  de- 
cision and  order  a  new  trial,  at  which  the 
plea  of  former  jeopardy  might  be  en- 
tered and  considered. 

Time  when  Ime  mvst  be  raised. 

As  a  general  rule,  the  issue  of  former 
acquittal,  conviction,  or  other  jeopardy 
should  be  raised  before  going  to  trial  on 
the  general  issue,  assuming  that  it  can- 
not be  tried  under  the  general  issue,  find 
practically  all  courts  hold  that  it  must 
be  raised  at  that  stage  of  the  trial,  un- 
less there  are  circumstances  that  make 
it  inappropriate  at  that  time  and  ai>- 
propriate  at  another  time. 
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But  it  has  been  held  that  the  plea 
may  be  filed  after  the  jury  has  been  im- 
paneled and  the  plea  of  not  guilty  en- 
tered. Pizano  v.  State  (1886)  20  Tex. 
App.  139,  54  Am.  Rep.  511. 

The  failure  to  enter  a  special  plea  of 
former  jeopardy,  or  in  some  way  raise 
the  issue,  operates  as  a  waiver  of  the 
right  to  interpose  the  objection.  Jor- 
dan V.  State  (1886)  81  Ala.  20,  1  So. 
577;  Johnson  v.  State  (1901)  134  Ala. 
58,  32  So.  724;  Boberson  v.  State  (1913) 
183  Ala.  43,  62  So.  837;  Re  Allison 
(1889)  13  Colo.  525,  10  L.R.A.  790,  16 
Am.  St.  Rep.  224,  22  Pac.  820;  Hill  v. 
State  (1871)  41  Oa.  484,  cited  in  Hall 
V.  State  (1898)  103  Oa.  403,  29  S.  £. 
915;  State  v.  White  (1905)  71  Kan.  366, 
80  Pac.  589,  6  Ann.  Cas.  132 ;  Powers  v. 
State  (1903)  83  Miss.  691,  36  So.  6; 
State  V.  Webb  (1881)  74  Mo.  333;  John- 
son V.  State  (1888)  26  Tex.  App.  631,  10 
S.  W.  235;  Barton  v.  State  (1898)  — 
Tex.  Crim.  Rep.  — ,  43  S.  W.  987;  Re 
Barton  (1889)  6  Utah,  264,  21  Pac.  998; 
also  see  cases  cited  infra. 

After  a  plea  of  "not  guilty"  and  a 
plea  of  "former  jeopardy,"  the  with- 
drawal of  the  not  guilty  plea  and  the 
entry  of  a  plea  of  "guilty"  operate  as  a 
waiver  of  the  plea  of  former  jeopardy, 
and  the  defendant  cannot  then  raise  that 
issue  on  motion  for  arrest  of  judgment. 
People  V.  Strickler  (1914)  167  CaL  627, 
140  Pac.  270. 

In  Powers  v.  State  (1903)  83  Miss. 
691,  36  So.  6,  it  was  said  that  there  is 
great  force  in  the  argument  that,  where 
the  attention  of  the  court  is  not  called  to 
a  special  plea  of  former  acquittal  filed 
in  the  case,  but  the  defendant  enters  the 
plea  of  not  guilty  and  proceeds  to  trials 
there  is  an  implied  withdrawal  of  the 
special  plea.  However,  in  the  case  be- 
fore the  court  the  special  plea  had  been 
overruled,  but  no  entry  of  the  ruling 
made,  and  the  trial  court  had  ordered 
the  entry  nunc  pro  tunc;  so  the  decision 
rests  upon  the  broader  ground  of  merit. 

Where  the  defendant,  after  filing  a 
plea  of  former  acquittal,  goes  to  trial  on 
the  general  issue  without  further  invok- 
ing any  action  of  the  court  on  the 
special  plea,  such  plea  is  properly  treat- 
ed as  abandoned.  Norwood  v.  State 
(1907)  3  Ga.  App.  325,  59  S.  E.  828. 

But  it  was  held  in  Gillespie  v.  State 

(1906)  168  Ind.  298,  80  N.  E.  829,  that 

the    defendant,    having    once    properly 

presented  to  the  trial  court  the  question 

of  his  former  jeopardy  with  a  demand 

for  his  discharge,  need  not  repeat  the 

demand  in  order  to  save  his  rights  on 
L.R.A.1017A. 


appeal;  the  court  in  this  case,  however, 
had  ruled  on  the  question. 

In  Tomasson  v.  State  (1903)  112 
Tenn.  596,  79  S.  W.  802,  it  was  held  that, 
where  "the  accused  objected  to  the  il- 
legal discharge  of  two  jurors  and  the 
filling  of  the  vacant  places,  he  did  not, 
by  asking,  after  his  objections  had  been 
overruled,  for  a  new  venire,  waive  his 
right  to  plead  former  jeopardy. 

The  issue  cannot  be  first  raised  on 
appeal.  Reed  v.  State  (1912)  103  Ark. 
391,  147  S.  W.  76,  Ann.  Cas.  1914B,  811 ; 
Mooring  v.  State  (1900)  129  Ala.  66,  29 
So.  664;  Phillips  v.  State  (1914)  73  Tex. 
Crim.  Rep.  317,  164  S.  W.  1004. 

Nor  can  it  be  raised  for  the  first  time 
on  motion  for  arrest  of  judgment  or  on 
motion  for  a  new  trial.  Graham  v. 
State  (1914)  11  Ala.  App.  113,  65  S.  W. 
717;  People  v.  Bennett  (1896)  114  CaL 
58,  45  Pac.  1013;  State  v.  Durein  (1904) 
70  Kan.  1,  15  L.B,A.(N.S.)  908,  78  Pac. 
152,  rehearing  in  (1904)  70  Kan.  13,  15 
L.R.A.(N.S.)  925,  80  Pac.  987;  State  v. 
Washington  (1876)  28  La.  Ann.  129; 
State  V.  Morgan  (1886)  95  N.  C.  641; 
State  V.  Barnes  (1915)  29  N.  D.  164, 150 
N.  W.  557;  State  v.  Houghton  (1904) 
45  Or.  110,  75  Pac.  887,  cited  with  ap- 
proval in  Gue  v.  Eugene  (1908)  53  Or. 
282,  100  Pac.  254;  Com.  v.  Maher  (1883) 
16  Phila.  (Pa.)  451;  Pickett  v.  State 
(1901)  43  Tex.  Crim.  Rep.  1,  63  S.  W. 
325;  Lee  v.  State  (1912)  66  Tex.  Crim. 
Rep.  567,  40  L.R.A.(N.S.)  1132,  148  S. 
W.  567;  Barton  v.  State  (1898)  —  Teoc 
Crim.  Rep.  —,  43  S.  W.  987  (the  offer 
was  made  after  verdict  on  what  pur- 
ported to  be  a  motion  for  a  new  trial) ; 
Hill  V.  State  (1916)  —  Tex.  Crim.  Rep. 
— ,  186  S.  W.  769. 

And,  although  a  statute  allows  proof 
of  former  acquittal  to  be  admitted  under 
the  general  issue,  that  issue  cannot  be 
raised  by  motion  in  arrest  of  judgment. 
Dalton  V.  People  (1906)  224  HL  333, 
79  X.  E.  669;  People  v.  McGinnis  (1908) 
234  lU.  68,  123  Am.  St.  Rep.  73,  84  N. 
E.  687. 

The  issue  cannot  be  raised  after  testi- 
mony has  been  received  on  the  general 
issue.  HaU  v.  State  (1898)  103  Qa.  403, 
29  S.  E.  915;  State  v.  White  (1905)  71 
Kan.  356,  80  Pac,  589,  6  Ann.  Caa.  132; 
Logan  V.  State  (1906)  —  Miss.  — ,  40 
So.  323;  McNulty  v.  State  (1903)  110 
Tenn.  482,  75  S.  W.  1015,  15  Am.  Crim. 
Rep.  302  (unless  accompanied  by  an  af- 
fidavit setting  out  good  and  sufilcient 
reasons  why  the  plea  was  not  filed  at  the 
beginning  of  the  case) ;  Murray  v.  State 
(1909)  56  Tex.  Crim.  Rep.  438, 120  S.  W. 
437.    In  this  last  case  the  verdict  in  the 
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first  trial  was  returned  duriiig  the  trial 
on  the  second  indictment,  and  the  court 
held  that  the  trial  court  did  not  err  in 
rejecting  the  plea  of  the  former  acquit- 
tal at  that  stage  of  the  trial;  that  de- 
fendant should  have  asked  a  postpone- 
ment of  the  second  trial  if  he  wished 
to  await  the  verdict  of  the  other  trial. 
But  see  other  cases,  infra,  on  this  situa- 
tion. 

But  in  Howard  v.  State  (1903)  83 
Miss.  378,  35  So.  653,  it  was  held  that 
the  trial  court  ought  to  have  allowed  a 
plea  of  former  conviction  which  was 
offered  after  the  trial  had  proceeded 
^*for  some  length."  But  see  Logan  v. 
State  (1906)  —  Miss.  — ,  40  So.  323,  a 
later  Mississippi  case. 

After  the  case  has  heen  argued  to  the 
jury  and  the  court  has  started  to  give 
the  charge,  it  is  too  late  to  enter  a  plea 
of  former  jeopardy.  People  v.  Solani 
(1907)  6  Cal.  App.  103,  91  Pac.  654. 

But  it  is  reversible  error  for  the  court 
to  limit  the  time  for  the  preparation  of 
the  plea  of  former  jeopardy  to  fifteen 
minutes,  against  the  objection  of  defend- 
ant's attorney,  and  then  strike  it  out  on 
the  motion  of  the  prosecuting  attorney 
on  the  ground  that  it  was  presented  too 
late,  the  court  having  proceeded  with 
the  trial  and  the  state  having  taken  the 
testimony  of  several  witnesses  when  the 
'  plea  was  completed  and  offered.  Coon 
v.  State  (1886)  21  Tax.  App.  332,  17  S. 
W.  351. 

in  People  v.  Stewart  (1883)  64  CaL 
60,  28  Pac.  112,  where,  after  the  jury 
was  sworn  and  some  evidence  had  been 
taken,  a  juror  was  excused  on  account 
of   sickness,   necessitating   a   beginning 


de  novo,  it  was  held  that  the  court  should 
have  permitted  pleas  of  former  acquit* 
tal  and  former  jeopardy  offered  by  the 
defense;  but  the  appellate  court  refused 
to  decide  whether  the  judgment  would 
have  been  reversed  because  of  the  re- 
fusal to  permit  the  pleas,  if  there  had 
been  no  other  ground  for  the  reversal. 

And  it  has  been  held  that,  though  a 
statute  requires  a  special  plea  of  former 
conviction,  the  plea  must  be  allowed 
after  all  the  evidence  has  been  intro* 
duced,  where  the  trial  resulting  in  the 
conviction  was  pending  during  the  sec- 
ond trial,  and  conviction  did  not  take 
place  until  then,  for  the  reason  that  the 
plea  was  offered  as  soon  as  the  oppor- 
tunity was  presented.  Pearce  v.  Com. 
(1883)  5  Ky.  L.  Rep.  407.  But  see  Mur- 
ray V.  State  (Tez.)  supra. 

And  it  was  held  in  Wadley  v.  State 
(1909)  96  Miss.  77,  50  So.  494,  that  in  a 
case  where  it  takes  the  state's  testimony 
to  develop  the  appropriateness  of  the 
pjea, — where  the  date  of  an  offense 
which  could  be  a  continuing  one  was 
left  blank  in  the  indictment, — the  plea 
of  former  conviction  must  be  allowed  at 
that  stage  of  the  trial  when  the  identity 
of  the  offense  is  revealed,  even  though 
the  state  had  introduced  evidence.  The 
court  says  that  it  is  the  best  practice  to 
plead  at  the  opening  of  the  trial,  but 
that  there  is  no  rule  of  pleading  that 
makes  the  practice  imperative. 

And  it  was  held  in  State  v.  Martin 
(1872)  30  Wis.  222,  11  Am.  Rep.  567, 
that,  where  there  has  been  no  arraign- 
ment upon  the  second  trial,  the  right 
to  plead  former  jeopardy  is  not  lost. 

J.  W.  M. 


WASHINGTON  SVPIUBME  COURT. 

(Department  No.  1.) 

LOTTIE  B.  ALGOE,  Appt., 

V. 

PACIFIC    MUTUAL    LIFE    INSURANCE 
COMPANY  OF  CALIFORNIA,  Respt. 

(91  Wash.  324,  157  Pac.  993.) 

Insurance  —  borrowing     on    policy  — 
lapse  —  extended  Insurance. 

1.  The  fact  that  money  borrowed  by  an 
insured  upon  his  policy  remains  unpaid 
when  the  policy  lapses  for  nonpayment  of 
premiums  does  not  prevent  the  operation 
of  the  provision  for  the  automatic  exten- 
sion of  the  policy  for  the  period  which  the 

Note.  ^  For  effect  of  loan  as  working  for- 
feiture of  option  under  policy  of  insurance, 
see  annotation  following  this  case,  post,  1241 
L.R.A.1917A. 


amount  of  reserve  would  purchase,  the  ex- 
tension clause  containing  a  condition  for 
"any  indebtedness  being  repaid"  and  the 
deduction  of  accrued  premiums  from  the  face 
of  the  policy  upon  settlement,  if  the  policy 
also  provides  that  indebtedness  to  the  com- 
pany shall' be  deducted  in  any  settlement  of 
the  policy,  so  that  the  face  of  the  policy, 
and  not  the  reserve,  is  set  apart  for  repay- 
ment of  the  loan. 

For  other  cases,  see  Insurance,  III.  c,  in 
Dig,  1-52  A^.  ^. 

Same  —  provision  of  loan  contract  — 

effect  on  terms  of  policy. 

2.  A  provision  in  a  contract  between  an 
insured  and  the  insurer  for  a  loan  on  the 
policy,  that  in  case  of  default  in  payment 
of  premiums  the  reserve  shall  be  applied  in 
payment  of  the  loan  and  the  overplus  applied 
to  the  purchase  of  a  single  payment  paid- 
up  policy,  does  not,  in  case  the  insured  dies 
before  the  application  is  made,  prevent  the 


123d 


WASHINGTON  SUPREME  COURT. 


operation  of  a  provision  in  the  policy  for 
automatic  extension  of  the  insurance  for 
the  term  purchasable  by  the  policy  reserve. 
F&r  other  cases,  see  Insurance,  HI.  o,  in 
Dig.  1-^2  N.  8. 

(June  1,  1916.) 

APPEAL  by  plaintiff  from  a  judgment  of 
Uie  Superior  Court  for  Spokane  County 
in  her  favor,  for  less  than  the  sum  de- 
manded, in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  life  insur- 
ance policy.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Zent,  Powell,  A  Redlleld,  for 
appellant : 

The  acts  and  statements  of  the  insurance 
company  were,  in  their  legal  effect,  a  waiver 
of  any  forfeiture  resulting  from  nonpay- 
ment of  premium. 

Titus  V.  Glens  Falls  Ins.  Co.  81  N.  Y. 
410;  Washburn  v.  Union  Cent.  L.  Ins.  Co. 
143  Ala.  485,  38  So.  1011;  Mettner  v. 
Northwestern  Nat.  L.  Ins.  Co.  127  Iowa, 
206,  103  N.  W.  112;  Illinois  Life  Asso.  v. 
Wells,  200  111.  446,  65  N.  E.  1072;  New 
England  Mut.  L.  Ins.  Co.  v.  Springgate, 
129  Ky.  627,  19  L.RJ^.(N.S.)  227,  112  8. 
W.  681,  113  8.  W.  824;  Murray  v.  Home 
Ben.  Life  Asso.  90  Cal.  402,  26  Am.  St.  Rep. 
133,  27  Pac.  309;  Veal  v.  Security  Mut. 
L.  Ins.  Co.  6  Ga.  App.  721,  65  S.  E.  714; 
Bennett  v.  Union  Cent.  L.  Ins.  Co.  203  111. 
439,  67  N.  E.  971;  Occidental  L.  Ins.  Co. 
V.  Jacobson,  16  Ariz.  242,  137  Pac.  869; 
Galliher  v.  State  Mut.  L.  Ins.  Co.  160  Ala. 
543,  124  Am.  St.  Rep.  83,  43  So.  833; 
Knickerbocker  L.  Ins.  Co.  v.  Norton,  96 
U.  S.  234,  24  L.  ed.  689;  Chicago  L.  Ins. 
Co.  r.  Warner,  80  111.  410;  Equitable  Life 
y  Assur.  Soc.  V.  Ellis,  105  Tex.  526,  147  S.  W. 
1152,  162  S.  W.  625;  26  Cyc.  868;  Security 
Mut.  L.  Ins.  Co.  V.  Riley,  157  Ala.  563,  47 
So.  735;  Gafford  v.  Globe  Transfer  &  Stor- 
age Co.  71  Wash.  204,  128  Pac.  228;  Elhart 
V.  Pacific  Mut.  L.  Ins,  Co.  47  Wash.  669, 
92  Pac.  419, 

Mr.  Winfleld  R.  Smith,  for  respondent: 

Repayment  of  the  policy  loan  is  a  con- 
dition precedent  to  extended  insurance. 

Drury  v.  New  York  L.  Ins,  Co.  115  Ky. 
681,  61  L.R.A.  714,  103  Am.  St.  Rep.  361, 
74  S.  W.  663;  Union  Cent.  L.  Ins.  Co.  v. 
Buxer,  62  Ohio  St.  385,  49  L.R.A.  737,  57 
N.  E.  66;  Northwestern  Mut.  L.  Ins.  Co. 
V.  Barber,  92  Ky.  427,  15  L.R.A.  449,  17 
S.  W.  796;  Equitable  Life  Assur.  Soc.  v. 
Evans,  26  Tex.  Civ.  App.  663,  64  S.  W.  74; 
Universal  L.  Ins.  Co.  v.  Devore,  88  Va. 
778,  14  8.  E.  532;  McLaughlin  v.  Equitable 
L.  Assur.  Soc.  38  Neb.  726,  57  N.  W.  557; 
Sheerer  v.  Manhattan  L.  Ins.  Co.  20  Fed. 
886;  Coffey  v.  Universal  L.  Ins.  Co.  10 
L.R.A.1917A. 


(Biss.  354,  7  Fed.  301;  Inloes  v.  Prudential 
Ins.  Co.  109  Mo.  App.  104.  82  S.  W.  1089; 
Universal  L.  Ins.  Co.  v.  Whitehead,  58  Miss. 
226,  38  Am.  Rep.  322. 

The  year  for  which  the  insurance  had 
been  paid,  and  the  thirty  days  of  grace,  had 
passed.  The  policy  thereupon  lapsed  auto- 
matically. 

lies  V.  Mutual  Reserve  L.  Ins.  Co.  50 
Wash.  49,  18  L.R.A.(N.S.)  902,  96  Pac. 
522;  Roehner  v.  Knickerbocker  L.  Ins.  Co. 
63  N.  Y.  160;  Hudson  v.  Knickerbocker  L. 
Ins.  Co.  28  N.  J,  Eq.  167;  New  York  L.  Ins. 
Co.  V.  Statham,  93  U.  S.  24,  30,  23  L.  ed. 
789,  791,  19  Am.  Rep.  512;  Behling  v. 
Northwestern  Nat.  L.  Ins.  Co.  117  Wis.  24, 
93  N.  W.  800;  Ashbrook  v.  Phoenix  Mut. 
Ins.  Co.  94  Mo.  72,  6  8.  W.  462. 

The  insured's  rights  (except  certain  con- 
ditional rights  of  which  he  took  no  ad- 
vantage) were  gone,  and  in  order  to  restore 
them  it  would  be  necessary  to  create  them 
anew.  This  would  require  either  a  new  con- 
tract with  new  consideration,  or  some  action 
by  the  insured  on  some  representation  of  the 
company  which  would  give  rise  to  an 
estoppel. 

Equitable  Life  Assur.  Soc.  v.  McElroy, 
28  C.  C.  A.  365,  49  U.  S.  App.  548,  83  Fed. 
631;  Hubbard  v.  Mutual  Reserve  Fund  Life 
Asso.  80  Fed.  681;  Globe  Mut.  L.  Ins.  Co. 
V.  Wolff,  95  U.  S.  326,  333,  24  L.  ed.  387, 
390;  Burdick  v.  Seciu-ity  Life  Asso.  77  Mo. 
App.  629;  Morris  v.  Orient  Ins.  Co.  106  Ga. 
472,  33  S.  E.  430:  United  Firemen's  Ins. 
Co.  V.  Thomas,  47  L.R.A.  450,  27  C.  C  A. 
42,  63  U.  S.  App.  617,  82  Fed.  406. 

In  order  to  reinstate  an  expired  policy, 
unless  by  contract,  the  elements  of  estoppel 
must  all  be  present. 

Mettner  v.  Northwestern  Nat.  L.  Ins.  Co. 
127  Iowa,  206,  103  N.  W.  112;  Illinois  Life 
Asso.  V.  Wells,  200  111.  446,  65  N.  E.  1072 ; 
New  England  Mut.  L.  Ins.  Co.  v.  Spring- 
gate,  129  Ky.  627,  19  L.R.A.(N.S.)  227,  112 
S.  W.  681,  113  S.  W.  824;  Murray  v.  Home 
Ben.  L.  Asso.  90  Cal.  402,  25  Ani.  St.  Rep. 
133,  27  Pac.  309. 

Ellis,  J.,  delivered  the  opinion  of  tho 
court: 

Action  to  recover  on  a  $5,000  twenty- 
year  life  insurance  policy.  The  case  was 
tried  on  a  statement  of  agreed  facts.  The 
policy  was  issued  on  February  15,  1902,  to 
Otis  Lee  Algoe,  payable  to  the  plaintiff,  his 
wife.  The  annual  premium  was  $217.50, 
payable  on  February  15th.  All  premiums 
up  to  and  including  that  falling  due  Febru- 
ary 15,  1913,  were  paid.  On  January  28, 
1913,  the  insured  obtained  a  loan  of  $1,477 
from  defendant  upon  the  policy,  executing 
at  the  time  a  loan  contract  and  delivering 
the  policy  to  defendant,  in  whose  posses- 
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Bion  it  still  iB.  The  annual  premium  on  the 
policy  and  the  annual  interest  in  advance 
on  the  loan,  both  of  which  fell  due  on  Feb- 
ruary 15,  1914,  were  never  paid.  The  in- 
sured died  April  15,  1914.  Defendant  was 
immediately  notified  of  that  fact.  The  re- 
serve value  of  the  policy  at  that  time  was 
$1,640.80.  There  was  also  an  unpaid  divi- 
dend of  $34.75.  Defendant  thereafter  ap- 
plied this  reserve  value  in  payment  of  its 
loan  of  $1,477,  and  entered  the  remaining 
$163.80  of  the  reserve  as  payment  in  full  for 
$270  of  paid-up  nonparticipating  insurance 
upon  the  life  of  the  insured  at  his  then  age. 
No  policy  was  issued,  but  defendant  admits 
that  this  $270  is  owing  to  plaintiff.  That 
sum  was  tendered  before  commencement  of 
this  action,  but  was  refused.  The  court 
found  that  the  $270  had  been  deposited  in 
the  registry  of  the  court,  and  so  remained 
and  entered  judgment  for  plaintiff  in  that 
sum,  less  the  sum  of  $18,  costs.  Plaintiff 
appeals. 

Stated  in  their  natural  order  appellant's 
contentions  are:  (1)  That  the  policy  was 
by  its  terms  in  force  for  the  fuU  sum  of  $5,- 
000  at  the  time  of  the  de&th  of  the  insured; 
(2)  that  the  insurer  in  any  event  waived 
the  default  in  payment  of  the  premium.  If 
the  first  claim  is  correct,  the  second  need 
not  be  considered.  The  first  claim  must  be 
determined  from  the  terms  of  the  contract 
of  insurance  and  the  terms  of  the  loan  con- 
tract. This  involves  the  construction  of 
the  application  (referred  to  in  and  made  a 
part  of  the  policy),  the  policy  itself,  and 
the  loan  agreement.  The  application  pro- 
vides: ''That  such  policy  shall  lapse  and  be 
void  if  any  premium  or  instalment  thereon 
is  not  paid  as  therein  provided,  and  that 
then  all  previous  payments  shall  be  for- 
feited to  the  company,  except  as  therein 
otherwise  provided," 

Among  the  conditions  of  the  policy  are 
the  following: 

"Incontestability, — This  policy  shall  be 
indisputable,  after  two  years  from  its  date 
of  issue,  for  the  amount  due,  provided  the 
premiums   are   duly   paid.     .     .     . 

"Loans. — ^After  premiums  have  been  paid 
upon  this  policy  for  not  less  than  three  full 
years,  the  party  having  the  right  of  sur- 
render hereunder  may  borrow  upon  it,  in 
accordance  with  the  rules  and  regulations 
of  the  company,  75  per  cent  of  its  cash 
value  at  the  time  the  loan  is  requested. 
Any  indebtedness  to  the  company,  from  the 
insured,  beneficiary,  or  assignee,  shall  first 
be  deducted  in  any  settlement  of  this  policy. 

"Values  and  Additions, — If  all  the  an- 
nual dividends  apportioned  to  this  policy 
are  used  for  the  purchase  of  additional  in- 
surance thereto,  then  and  in  that  case  the 
values,  respectively,  of  this  policy  shall  be 
L.R.A.1917A. 


not  less  than  stipulated  in  the  'schedule  of 
policy  values'  below ;  provided,  that  in  event 
of  termination  by  'surrender  value'  under 
said  schedule,  this  policy  shall  be  duly  sur- 
rendered to  the  company  while  in  force, 
or  within  three  months  of  its  date  of  lapse, 
and  that  all  indebtedness  above  mentioned 
shall  first  be  repaid." 

Then  follow  schedules  of  policy  values 
and  surrender  values  and  further  provisions 
as  follows: 

"If  any  dividend  is  withdrawn  or  used  in 
reducticm  of  premium  payment,  this  policy 
will  nevertheless  be  entitled  to  one  of  the 
following  values:  (1)  After  payment  of 
premiums  for  three  full  years,  if  duly  sur- 
rendered to  the  company  while  in  force  or 
within  three  months  of  its  date  of  lapse, 
any  indebtedness  being  then  repaid,  to  full 
paid  nonparticipating  life  insurance  in 
amount  equal  to  as  many  twentieth  parts 
of  the  principal  sum  of  this  policy  as  there 
have  been  full  annual  premiums  paid  here- 
on, together  with  any  existing  additions  by 
dividend.     .     .     . 

"Extension  Condition, — After  this  policy 
has  been  in  force  three  full  years,  should 
it  lapse  and  not  be  surrendered  as  provided 
above,  the  full  amount  of  the  policy  at  date 
of  lapse,  any  indebtedness  being  repaid 
within  three  months  thereafter,  will  be  ex- 
tended, without  request  or  demand  there- 
for, as  nonparticipating  term  insurance,  but 
only  for  the  period  specified  in  the  'sdiedule 
of  extended  insurance'  following:  Provided, 
that  the  said  term  insurance  shall  be  based 
upon  completed  insurance  years  only,  and 
that  if  the  insured  dies  within  three  years 
from  such  lapse,  all  unpaid  premiums,  with 
interest  at  6  per  cent  per  annum,  shall  be 
deducted  from  the  amount  insured." 

It  is  a  stipulated  fact  that  "the  net  value 
of  the  said  policy  above  indebtedness  was 
suliicient  so  that  if  applied  at  or  after  Feb- 
ruary 15,  1914,  to  the  purchase  of  $6,000 
of  nonparticipating  term  insurance  upon 
the  life  of  the  insured,  the  said  term  in- 
surance would  have  been  in  force  at  and 
beyond  the  time  of  his  death." 

It  seems  to  be  conceded  that,  under  the 
provisions  of  the  policy  proper,  the  first 
condition  above  quoted,  and  the  application, 
the  policy  automatically  lapsed  thirty  days 
after  a  failure  of  the  insured  to  pay  any 
premium  when  due  (subject  to  the  provi- 
sions for  realization  of  surrender  value  by 
surrender  of  the  policy  "all  indebtedness  be- 
ing first  repaid"  within  three  months  after 
such  lapse),  unless  the  policy  for  the  full 
sum  of  $5,000  was  automatically  kept  alive 
by  the  "extension  condition"  last  above 
quoted. 

The  appellant  argues  that,  inasmuch  as 
there  was  a  reserve  value  in  excess  of  the 
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loan  suiTicient  to  carry  the  policy  beyond 
the  death  of  the  insured,  the  policy  was 
automatically  extended  for  the  full  amount. 
This  is  based  upon  the  fact  that  extension 
is  to  be  made  "without  request  or  demand." 
The  respondent  contends  that  the  payment 
of  the  loan  was  a  condition  precedent  to 
the  right  to  extend  insurance  because  of 
the  last  provision  of  the  extension  condition 
that  "if  the  insured  dies  within  three 
'years  from  such  lapse,  all  unpaid  premiums, 
with  interest  at  6  per  cent  per  annum,  shall 
be  deducted  from  the  amount  insured." 

That  because  of  this  provision  the  in- 
sured had  no  right  to  set  ofT  against  his 
loan  the  reserve  value  of  his  policy  and 
have  the  remainder  applied  to  the  purchase 
of  extended  insurance.  There  would  be 
some  force  in  this  claim  were  this  the  only 
thing  in  the  policy  touching  the  subject, 
but  the  loan  provision  of  the  policy  itself, 
which  we  have  quoted,  declares  that  "any 
indebtedness  to  the  company,  from  the  in- 
sured, beneficiary  or  assignee,  shall  first  be 
deducted  in  any  settlement  of  this  policy." 

This  negatives  the  idea  that  the  payment 
of  the  loan  is  a  condition  precedent  to  the 
assertion  of  any  other  rights  of  the  insured 
or  beneficiary  under  the  policy.  This  loan 
provision  of  the  policy  is  the  basis  of  the 
right  to  demand  a  loan,  on  the  one  hand, 
and  the  right  to  take  a  pledge  of  the  policy 
to  secure  the  loan,  on  the  other.  It  must 
therefore  be  read  into  the  loan  agreement 
as  one  of  its  terms.  The  status  of  the  policy 
and  the  rights  of  the  parties  thereunder 
became  fixed  as  of  the  date  of  the  death 
of  the  assured.  Among  those  rights  was, 
the  right  of  the  beneficiary  to  extend  insur- 
ance, a  right  not  forfeitable  for  nonpay- 
ment of  premiums.  At  that  time  there  stood 
to  the  credit  of  the  assured,  which  of  course 
survived  to  the  credit  of  the  beneficiary,  a 
reserve  value  in  the  sum  of  $1,640.80.  This 
is  conceded.  The  policy  not  having  been 
surrendered  and  its  cash  value  collected  nor 
converted  into  paid-up  nonparticipating 
term  insurance  as  provided  in  the  condition 
as  to  "values  and  additions"  above  quoted, 
there  can  be  no  doubt  that  had  there  been 
no  loan  the  whole  of  this  reserve  would 
have  been  automatically  applied  in  extend- 
ing the  insurance  for  the  full  face  of  the 
policy.  This  must  be  and  is  conceded.  This 
automatic  extension,  being  expressly  de- 
clared to  attach  "without  request  or  demand 
therefor,"  would  have  attached  as  a  fixed 
right  immediately  on  the  lapse  of  the  policy 
for  nonpayment  of  premiums  without  sur- 
render of  the  policy.  The  question  is  thus 
reduced  to  this:  Was  there  any  indebted- 
ness due  from  the  insured  to  the  insurer  at 
the  date  of  the  lapse?  Technically  yes,  but 
there  was  a  reserve  to  his  credit  sufiicient 
L.R.A.1917A. 


to  meet  it.  As  said  by  another  court  in 
answer  to  the  same  claim  as  that  of  respond- 
ent here:  "As  it  seems  to  us,  there  was  no 
indebtedness  due  from  the  insured  to  the 
insurer  when  the  policy  lapsed  on  October 
26,  1907,  but,  on  the  contrary,  the  company 
was,  after  deducting  the  indebtedness  of  the 
insured  to  it,  due  the  insured  a  balance  of 
$42.22,  an  amount  sufiicient  to  purchase  an 
extended  insurance  for  a  period  beyond  his 
death,  and  he  had  not  applied  for  paid-up 
insurance  for  the  amount  of  this  balance, 
and  that  by  the  very  terms  of  the  contract 
between  the  parties  the  insured  had  the 
right  to  rely,  as  doubtless  he  did,  upon  the 
provision  contained  in  clause  2d  of  his  pol- 
icy, that  he  should  be  entitled  to  have 
the  balance  to  hig  credit  with  the  insurer 
applied  to  the  purchase  of  extended  insur- 
ance, unless  he  demanded  paid-up  insurance 
and  surrendered  his  policy."  Stratton  v. 
New  York  L.  Ins.  Co.  115  Va.  267,  264,  78 
S.  E.  636,  630. 

So,  here  the  insurer  had  in  its  hands  a 
reserve  of  $1,640.80  to  the  credit  of  the  in- 
sured. The  three  months  after  lapse  within 
which  the  loan  might  be  paid  and  the  in- 
surance automatically  extended  had  not  ex- 
pired. The  insurer  could  no  more  refuse 
to  apply  this  in  payment  of  the  loan  and 
apply  the  surplus  to  extended  insurance, 
than  it  could  have  refused  a  tender  of  the 
amount  of  the  loan  from  any  other  funds  of 
the  insured  and  so  avoid  the  automatic  ex- 
tension. This  follows  from  the  specific  di- 
rection in  the  loan  provision  of  the  policy 
that  any  indebtedness  shall  be  deducted  in 
any  settlement  of  the  policy.  "Any  other 
construction  would  be  a  *snare  to  the  un- 
wary.'" Stark  V.  John  Hancock  Mut.  L. 
Ins.  Co.  176  Mo.  App.  674,  159  S.  W.  75S. 
By  the  very  terms  of  the  policy  the  insured, 
when  he  found  he  could  not  pay  the  pre- 
mium, had  the  right  to  rely  upon  this  course 
and  the  consequent  automatic  extension  of 
his  insurance  for  the  full  amount  and  for 
such  time  as  the  surplus  would  pay  for. 
While  the  surrender  of  the  policy  and  the 
payment  of  premiums  within  three  months 
after  lapse  may  be  regarded  as  a  condition 
precedent  to  the  right  to  demand  the  cash 
value  of  the  policy  or  paid-up  term  insur- 
ance, this  is  because  the  right  to  so  elect 
was  in  the  insured  and  could  only  be  so 
asserted.  It  does  not  follow  that  the  pay- 
ment of  the  loan  from  other  sources  than 
the  reserve  is  a  condition  precedent  to  the 
right  to  extended  insurance.  That  is  a 
right  which  accrued  automatically  without 
any  affirmative  act  of  election.  Such  seems 
to  us  a  reasonable  construction  of  the  poli- 
cy. The  extension  condition  is,  to  say  the 
least,  ambiguous,  and  needlessly  so.  Its 
words  were  of  the  insurer's  selection.   .Life 


ALGOE  V.  PACIFIC  MUT.  L.  INS.  CO. 


1241 


insurance  is,  in  its  nature,  complex  and  dif- 
ficult for  the  layman  to  understand.  Poli- 
cies are  prepared  by  experts,  who  know  and 
can  anticipate  the  bearing  and  possible 
complications  of  every  contingency.  So 
long  as  insurance  companies  insist  upon 
the  use  of  ambiguous,  intricate,  and  tech- 
nical provisions  which  conceal,  rather  than 
frankly  disclose,  their  own  intentions,  the 
courts  must,  in  fairness  to  those  who  pur- 
chase insurance,  construe  every  ambiguity 
in  favor  of  the  insured.  Mathews  v.  Modern 
Woodmen,  236  Mo.  326,  139  S.  W.  151,  Ann. 
Cas.  1912D,  483.  As  said  in  Stark  v.  John 
Hancock  Mut.  L.  Ins.  Co.  supra,  in  answer 
to  the  same  contention  as  that  advanced  by 
the  company  here:  "If  it  had  been  the  in- 
tention of  the  company  to  render  nugatory 
its  promise  to  continue  the  policy  as  paid- 
up  insurance  after  two  premiums  had  been 
paid,  in  the  event  there  was  existing  indebt- 
edness, it  would  have  been  easy  to  say  so 
in  unambiguous,  unequivocal  language." 

We  hold  that  under  this  policy  itself  the 
fact  of  the  loan  did  not  forfeit  the  right  to 
extended  insurance  for  the  full  amount  of 
the  policy. 

Nor  do  we  find  that  the  loan  contract 
gave  the  right  to  the  insurance  company 
to  forfeit  this  extended  insurance  after  the 
death  of  the  insured.  The  loan  contract 
does  provide  that  "upon  any  default  here- 
under in  premium  or  interest,  after  delay- 
ing not  less  than  thirty  days  from  default 
(demand  and  notice  being  waived),  the 
company  may  terminate  said  policy  and  ob- 
tain the  amount  due  on  said  sums  by  de- 
ducting and  retaining  the  same  from  the 
reserve  on  said  policy,  and  the  overplus,  if 
any,  shall  at  once  be  applied  as  a  single 
premium  of  life  insurance,  at  the  present 
published  rates  of  the  company,  to  the  pur- 
chase from  the  company,  upon  the  life  of 
said  insured,  at  insured's  age  at  such  due 
date,  of  fully  paid-up  insurance  for  such 
amount  as  such  overplus  will  so  buy,  pay- 
able under  the  same  conditions  as  said 
original  policy,  but  without  premium  return 
or  participation  in  profits  or  further  pay- 


ment of  premiums,  and  thereupon  said 
pledged  policy  and  all  provisions  and  insur- 
ance thereunder  are  canceled  and  sur- 
rendered to  the  company." 

This  was  intended  only  as  furnishing  to 
the  company  a  means  of  foreclosing  the  lien 
on  the  policy  by  canceling  the  policy  prior 
to  a  loss  thereon  incurred  by  death  of  the 
insured.  It  was  never  intended  as  a  for- 
feiture of  rights  or  of  the  cancelation  of 
a  liability  which  had  become  vested  and 
accrued  by  the  death  of  the  insured.  Strat- 
ton  V.  New  York  L.  Ins.  Co.  supra;  Drury 
V.  New  York  L.  Ins.  Co.  115  Ky.  681,  61 
L.R.A.  714,  103  Am.  St.  Rep.  351,  74  S.  W. 
663.  No  foreclosure  was  then  necessary  or 
possible.  The  loan  provision  of  the  policy 
itself  takes  care  of  that  contingency.  It 
provides,  as  we  have  seen,  that  any  indebt- 
edness to  the  company  from  the  insured, 
beneficiary,  or  assignee  shall  first  be  de- 
ducted in  any  settlement  of  this  policy.  In 
the  Stratton  Case  judgment  was  awarded 
for  the  full  amount  of  the  policy,  without 
any  deduction  of  the  amount  of  the  loan, 
apparently  on  the  theory  that  the  loan  had 
been  paid  in  the  reduced  period  of  risk. 
We  are  not  satisfied  with  the  soundness  of 
that  view.  Had  there  been  no  lapse  of  the 
policy,  the  appellant  could  only  have  re- 
covered the  amount  of  the  policy,  less  the 
amount  of  the  loan.  At  any  rate,  the  ap- 
pellant admits,  both  in  her  complaint  in  the 
court  below  and  in  her  brief  in  this  court> 
that  the  amount  of  the  loan  should  be  de- 
ducted from  the  amount  due  in  settlement 
of  the  policy. 

The  judgment  is  reversed  and  the  cause 
is  remanded,  with  direction  to  enter  judg- 
ment for  appellant  in  the  sum  of  $5,034.75, 
with  interest  from  May  23,  1914,  the  date 
of  proof  of  death,  less  the  amount  of  the 
outstanding  loan,  and  accrued  interest  there- 
on at  6  per  cent  per  annum,  and  less,  also 
the  amount  of  the  unpaid  premium  and  in- 
terest thereon  at  6  per  cent  per  annum. 

Morris,  Ch.  J.,  and  Mount,  Chadwick, 
and  Fullerton,  JJ.,  concur. 


Annotatioii — Insurance:  e£Fect  of  loan  as  woiidng  foifeilure  ot  options 

under  pcdicy* 


The  cases  collected  in  this  note  have 
considered  the  effect  of  a  loan  to  in- 
sured by  insurer  on  the  security  of  his 
policy,  as  working  a  forfeiture  of  any 
of  the  rights  granted  to  him  by  provi- 
sions of  the  policy  in  case  of  default  in 
premium  or  on  the  loan. 

Cases  which  have  considered  the  ques- 
tion as  to  whether  such  a  loan  operates 

to  reduce  the  cash  surrender  value  or  the 
L.R.A.1917A. 


term  of  extended  insurance  will  be  found 
in  note  to  Emig  v.  Mutual  Ben.  L«  Ins. 
Co.  23  L.R.A.(N.S.)  828. 

As  to  whether  option  provisions  in  pol- 
icy of  life  insurance  operate  automati- 
cally, see  note  to  Jones  v.  Provident  Sav. 
L.  Assur.  Soe.  25  L.R.A.(N.S.)  803, 

The  fact  that  insured  has  obtained  a 
loan  upon  a  policy  will  not  deprive  bene- 
ficiary of  the  right  to  extended  insurance 
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provided  for  by  the  nonforfeiture  clause 
of  the  policy,  where,  upon  insured's  de- 
fault in  the  payment  of  interest  on  the 
loan  and  of  premium  on  the  policy,  the 
company  failed  to  exercise  its  right  of 
foreclosure,  as  provided  for  by  the  loan 
agreement  upon  default,  prior  to  the 
death  of  the  insured,  and  so  the  policy 
had  become  a  death  claim  against  the 
company.  McEachern  v.  New  York  L. 
Ins.  Co.  (1914)  15  Ga.  App.  222,  82  S.  E. 
820. 

Incurring  the  debt,  the  court  said,  did 
not  extinguish  the  policy  or  any  part 
thereof.  Insured  did  not  sell  the  policy 
to  the  company,  he  simply  pledged  it  as 
security.  AH  rights  guaranteed  him  by 
the  policy  continued,  subject  to  the  com- 
pany's right  to  have  the  debt  paid  and 
its  power  to  foreclose  the  pledge  for 
that  purpose.  A  foreclosure  of  the 
pledge,  the  court  stated  further,  under 
terms  of  the  loan  agreement,  required 
some  af&rmative  action  on  the  part  of 
the  insurer  amounting  to  a  compliance 
with  the  stipulations  contained  in  that 
contract,  sufficient  to  show  that  the 
pledge  was  in  fact  foreclosed  in  accord- 
ance with  the  method  specified  in  the 
agreement;  and  so,  having  failed  to  ex- 
ercise its  option  to  foreclose  prior  to 
the  death  of  the  insured,  it  was  too  late 
after  his  death,  when  the  policy  has  be- 
come a  death  claim. 

So,  also,  under  a  policy  which  pro- 
vides that  any  indebtedness  to  the  com- 
pany shall  be  deducted  in  the  settlement 
of  the  policy,  the  fact  that  a  loan  has 
been  obtained  will  not,  on  default  of 
premium,  preclude  the  right  to  an  ex- 
tended insurance,  although  the  provi- 
sions of  the  loan  agreement  may  have 
intended  that,  upon  default  in  payment 
of  loan  or  interest,  the  policy  shall  be 
foreclosed,  and  upon  foreclosure  the 
only  privilege  remaining  in  the  insured 
would  be  the  right  to  paid-up  insurance, 
where  no  effort  is  made  to  foreclose  the 
policy  until  a  loss  is  suffered  by  death 
of  the  insured.  Stratton  v.  New  York 
L.  Ins.  Co.  (1913)  116  Va.  257,  78  S.  B. 
636. 

The  court  stated  that  "we  are  unable 
to  appreciate  the  force  of  the  argument 
on  behalf  of  the  defendant  in  error,  that 
the  'loan  agreement'  changed  the  con- 
tractual relations  between  the  insured 
and  the  insurer.  This  agreement  does 
provide  that,  if  default  should  be  made 
in  the  payment  of  any  premium  on  the 
policy,  or  any  interest  on  the  loan,  on 
the  date  when  due,  the  defendant  in  er- 
ror, without  demand  or  notice  of  any 

kind,  might  deduct  the  amount  due  on 
L.R.A.ldUA. 


the  loan  from  the  reserve  on  the  policy 
computed  as  stipulated  for  in  the  agree- 
ment, and  the  balance  of  the  reserve 
fund  so  computed  would  be  taken  as  a 
single  premium  of  life  insurance  at  the 
published  rates  of  the  company,  and  shall 
be  applied  to  the  purchase  of  paid-up  or 
extended  insurance  upon  the  life  of  the 
insured  under  said  policy,  at  the  age  of 
said  insured  on  said  due  date,  payable 
under  the  same  conditions  as  the  origi- 
nal policy,  without  premium  return^  par- 
ticipation in  profits,  or  further  payment 
of  premiums;  but  the  purpose  of  this 
'loan  agreement'  was  doubtless  intended 
as  providing  a  method  of  collecting  and 
securing  to  defendant  in  error,  the  in- 
surer, the  loan  of  $100,  which  method 
was  by  foreclosure  of  the  policy,  and  up- 
on foreclosure  the  only  privilege  remain- 
ing in  the  insured  was  the  right  to  paid- 
up  insurance  for  an  amount  to  be  com- 
puted by  the  insurer  after  the  indebted- 
ness had  been  deducted  from  the  reserve 
value  of  the  policy.  We  cannot  construe 
this  'loan  agreement'  as  a  waiver  on  the 
part  of  the  insured,  either  expressly  or 
impliedly,  of  any  of  his  'nonforfeiture' 
privileges  under  the  policy,  but  these 
privileges,  as  it  seems  to  us,  remained 
intact  to  the  insured,  subject,  however, 
to  the  right  of  the  insurer  to  cancel  and 
foreclose  the  policy  whenever  it  chose 
so  to  do  after  default  in  the  payment  of 
any  premium  past  due  and  owing  on  the 
policy,  or  in  the  payment  of  interest  due 
on  the  loan  made  thereon;  but  again  it 
is  to  be  observed  that  defendant  in  error 
did  not  avail  itself  of  this  right  and  did 
not  attempt  the  foreclosure  of  the  policy 
until  after  it  had  incurred  a  loss  there- 
on by  reason  of  the  death  of  the  insured 
weeks  before  any  action  towards  a  fore- 
closure of  the  policy  was  taken,  and  aft- 
er it  had  treated  the  policy  as  in  full 
force  and  had  endeavored  to  collect  the 
'blue  note'  taken  for  unpaid  premiums, 
or  to  get  from  the  insured  renewals  of 
this  note.  The  foreclosure  of  the  policy 
was  neither  automatically  effected  on 
October  26,  1907,  upon  the  failure  of  the 
insured  to  pay  the  'blue  note'  due  on  that 
date,  nor  was  it  effected  on  that  date,  or 
after,  and  before  the  death  of  the  in- 
sured by  any  affirmative  action  on  the 
part  of  the  defendant  in  error.  To  ef- 
fect a  foreclosure  of  a  policy  some  af- 
firmative act  was  required  on  the  part 
of  the  defendant  in  error."  And  see 
Algob  V,  PACiric  MuT.  L.  Ins.  Co.  ante, 
1237,  which  held  that  the  fact  of  the  loan  , 
did  not  forfeit  the  right  to  extended  in- 
surance for  the  full  amount  of  the 
policy;  the  court  stating  that  the  loan 
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agreement  was  intended  only  as  furnish- 
ing a  means  of  foreclosing  the  lien  on 
the  policy  by  canceling  the  policy  prior 
to  a  loss  incurred  by  insured's  death. 

Where  an  insurance  policy  is  assigned 
as  collateral  security  for  the  payment  of 
a  note  given  for  a  loan  obtained  from 
the  insurance  company  by  insured, 
the  note  bearing  the  statement  that  the 
policy  is  assigned  and  surrendered  to  the 
company  for  cancelation  in  satisfaction 
of  the  note  and  in  settlement  of  the 
<!ash-«urrender  value  of  the  policy,  the 
insurance  company,  on  failure  of  in- 
sured to  pay  the  note  at  maturity,  has 
not  the  arbitrary  right  to  forfeit  or  can- 
cel the  policy  at  its  own  option,  and 
<iertainly  not  upon  such  an  inequitable 
basis  as  would  deprive  the  insured  of 
any  part  of  the  cash-surrender  value  of 
the  policy  in  liquidating  his  debt  if  it 
had  such  value  over  and  above  the  debt. 
Mutual  L.  Ins.  Co.  v.  Twyman  (1906) 
122  Ky.  513,  121  Am,  St.  Rep.  471,  92 
S.  W.  336,  97  S.  W.  391.  The  court 
stated  that  when  insured  failed  to  pay 
the  note  according  to  the  terms  of  the 
contract,  the  company,  instead  of  treat- 
ing such  failuf e  as  a  forfeiture  of  the 
assigned  policy,  and  without  his  con- 
sent arbitrarily  fixing  his  cash-surren- 
der value,  should,  like  any  other  creditor 
holding  a  debt  secured  by  a  lien,  have 
resorted  to  a  court  of  equity  for  the  en- 
forcement of  its  right;  and  although 
in  an  action  for  such  a  purpose  a  decree 
for  the  sale  of  the  policy,  as  other  col- 
lateral or  mortgaged  property  may  be 
sold,  would  not  be  allowed,  the  sale  of 
a  policy  of  insurance  in  that  way  being 
forbidden  by  law,  the  court  could  decree 
its  cancelation  upon  allowing  to  the  in- 
sured its  full  cash-surrender  value  less 
the  debt. 

In  Stark  v.  John  Hancock  Mut.  L.  Ins. 
Co.  (1913)  176  Mo.  App.  674,  169  S.  W. 
768,  under  a  provision  in  a  life  policy 
that  ^4f  the  third  or  subsequent  annual 
premium  or  instalment  thereon  shall  not 
be  paid  when  due  the  company  will  (there 
being  then  no  existing  indebtedness  as 
aforesaid,  after  payment  of  premiums 
for  .  .  .  seven  full  years  .  .  . 
without  any  action  on  the  part  of  the 
insured,  continue  this  policy  as  paid-up 
insurance,"  it  was  held  that  an  indebted- 
ness at  the  time  of  the  default  did  not 
forfeit  the  right  to  paid-up  insurance, 
but  that  the  provision  in  question  operat- 
ed merely  to  make  an  existing  indebted- 
ness of  the  insured  a  lien  on  the  sum 

payable  under  the  policy,  to  be  deducted 
L.R,A.1917A. 


from  the  amount  for  which  the  policy  is 
to  be  continued. 

And  in  Rustin  v.  JEtna  L.  Ins.  Co. 
(1915)  98  Neb.  426,  153  N.  W.  648,  it 
was  said  that  the  fact  of  an  indebtedness 
to  the  insurance  company  does  not  for- 
feit the  right  to  continued  or  paid-up  in- 
surance, but  simply  leaves  the  amount  of 
the  paid-up  insurance  or  the  amoimt  to 
be  extended  dependent  upon  a  computa- 
tion to  be  made  when  the  amount  of  the 
indebtedness  is  determined.  And  to  the 
same  effect  is  Taylor  v.  New  York  L.  Ins. 
Co.  (1910)  197  N.  Y.  324,  90  N.  E.  964. 

But  where  under  the  policy  insured 
had  an  option  of  a  loan,  or  in  case  he 
defaulted  in  the  next  premium  the  op- 
tion to  take  either  an  extended  insurance 
or  a  paid-up  policy,  it  was  held  in  Jagoe 
V.  ^tna  L.  Ins.  Co  (1906)  123  Ky.  610, 
96 «.  W.  698,  that,  having  obtained  a 
loan  to  the  full  amount  of  the  loan  value 
of  his  policy,  he  had  surrendered  his 
rights  to  the  other  option,  the  policy  pro- 
viding  that  no  extended  insurance  would 
be  granted  where  there  was  any  indebt- 
edness against  the  x>olicy,  and  the  loan 
agreement  providing  that  if  the  loan 
should  remain  unpaid  sixty  days  after 
it  became  due  or  if  any  premium  under 
the  policy  became  due  and  unpaid  for 
sixty  days  or  more,  the  insurer  was  au- 
thorized to  issue  a  paid-up  policy  to  the 
amount  provided  for  by  the  terms  of  the 
policy  after  deducting  therefrom  such 
proportion  as  the  indebtedness  on  ac- 
count of  the  original  policy  bore  to  the 
net  single  premium  for  said  paid-up 
policy. 

Where  the  nonforfeiture  clause  of  an 
insurance  policy  provides  that  extended 
insurance  shall  be  without  loans,  insured 
who  has  obtained  a  loan  from  the  insurer 
has  no  right  to  extended  insurance  upon 
default  in  payment  of  premium  if  his 
debt  to  the  company  is  not  paid,  but  the 
company,  under  the  provisions  of  the 
loan  agreement,  has  the  right  to  cancel 
the  policy  for  its  surrender  value.  Hayes 
V.  New  York  L.  Ins.  Co.  (1910)  68  Misc. 
(N.  Y.)  568,  124  N.  Y.  Supp.  792,  af- 
firmed without  opinion  in  (1912)  160 
App.  Div.  927,  135  N.  Y.  Supp.  1116. 

In  New  York  L.  Ins.  Co.  v.  Curry 
(1903)  115  Ky.  100,  61  L.R.A.  268,  103 
Am.  St.  Rep.  297,  72  S.  W.  736,  it  was 
held  that  a  contract  by  which  an  insur- 
ance company  loaning  money  on  the  se- 
curity of  a  paid-up  policy  issued  by  it 
may,  at  its  option,  require  a  surrender 
of  the  policy  for  its  cash  value  upon  de- 
fault in  payment  of  the  loan  or  interest 
thereon,  is  void.  J.  H.  B. 
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WEST   VIRGINIA    SUPREME   COURT 
OF  APPEALS. 

ORLAND  H.  BOOTEN 

V. 

A.  C.  PINSON,  Plff.  in  Err. 


GAIL  T.  DUDGEON 

V. 

JOHN  S.  HALL,  Plflf.  in  Err., 


TUNIS  NUNNEMAKER  et  al.,  Appta., 

V. 

O.  H.  BOOTEN  et  aL 


JOHN  S.  HALL,  Appt., 

V. 

SAME. 


A.  C.  PINSON,  Appt., 

V. 

SAME.  . 

(—  W.  Va.  — ,  89  8.  E.  985.) 

Mandamiis  —  to  secure  office. 

1.  Mandamus  is  a  proper  remedy  to  ad- 
mit a  person  to  office  from  which  he  is 
wrongfully  excluded,  provided  he  is  shown 
to  have  a  clear,  prima  facie,  legal  right 
thereto. 

For  other  oases j  see  Mandamus,  1.  f,  in  Dig 
1-52  2S'.  8. 

Officer  ^  vested  right. 

2.  A  vested  right  to  a  municipal  office 
does  not  exist,  and  the  legislature  may,  by 
altering  the  charter  of  a  city,  abolish  an 
office,  although  the  term  for  which  the 
claimant  thereto  was  elected  has  not  ex- 
pired. 

For  other  cases,  see  Officers,  I,  e,  2,  in  Dig. 
1-52  N,  8. 

Same  ~  qualification  ->  presumption. 

3.  When  the  governor  has  appointed  cer- 
tain persons  to  offices,  pursuant  to  a  legis- 
lative act  creating  the  offices  and  authoriz- 
ing him  to  appoint  persons  to  fill  the  same, 
having  certain  defined  qualifications,  it  will 
be  presumed,  in  the  absence  of  a  showing 
to  the  contrary,  that  the  persons  so  ap- 
pointed are  legally  qualified. 

For  other  cases,  see  Evidence,  II.  e,  1,  in 
Dig.  1-52  N.  8. 

3iunicipal  corporations  ^  commission 
government  ^  constitutionality. 

4.  Chapter  14,  Acts  1915,  amending  the 
charter  of  the  city  of  Williamson,  a  city  of 
more  than  2,000  inhabitants,  changing  the 
plan  of  its  government  from  the  ordinary 
form,  administered  by  a  mayor  and  council- 
men,  to  a  government  by  five  commissioners, 
and  authorizing  the  governor  to  appoint 
the  first  commissioners,  to  hold  office  for  a 

Headnotes  by  Williams,  J. 

Note. —  As  to   constitutionalitv   of   com- 
mission  form  of  government  for  municipali- 
ties,   see    annotation    following    this    case, 
post,  1260. 
L.R.A.1917A. 


I  period  of  two  years,  beginning  July  1,  1915, 
'  and  ending  June  30,  1917,  and  providing 
for  the  election  of  their  successors  by  the 
voters  of  said  city,  at  the  first  election  pro- 
vided for  in  the  act,  to  be  held  on  the  first 
Thursday  in  June,  1917,  does  not  contravene 
§  9,  art.  10,  or  any  other  written  provision, 
or  violate  the  spirit  of  the  Constitution. 
For  other  cases,  see  Municipal  Corporations, 

I.  d,  in  Dig.  1-52  K.  8. 

Same  ^  appointment  of  officers  by  gov- 
ernor. 

6.  The  legislature  is  not  prohibited  by 
the  Constitution  from  establishing  munici- 
palities and  providing  for  their  government 
by  officers  to  be  appointed  by  the  governor; 
such  acts  are  within  its  lawful  power. 
For  other  eases,  see  MwUcipal  GorporationSp 

II.  a,  in  Dig.  1-52  N.  8. 

Courts  ^  constitutionality  of  statutes  — 
duty. 

6.  Unless  the  question  is  free  from  doubt, 
it  is  the  duty  of  courts  to  uphold  legislative 
acts  as  constitutional. 
For  other  oases,  see  Courts,  I.  c,  2,  in  Dig. 

1-52  N.  8. 

(Poffenbarger,  J.,  dissents.) 
(December  17,  1915.) 

ERROR  to  the  Circuit  Court  for  Mingo 
County  to  review  a  ju<^^[ment  in  plain- 
tiffs' favor  in  mandamus  proceedings  for 
their  admission  to  the  offices  of  mayor  and 
clerk,  respectively,  of  the  city  of  William- 
son, to  which  they  had  been  appointed. 
Affirmed. 

APPEAL  by  plaintiffs  from  decrees  of 
the  Circuit  Court  for  Mingo  County  in 
favor  of  defendants  in  actions  brought  to 
restrain  them  from  interfering  with  plain- 
tiffs* possession  of  their  respective  offices 
pending  the  proceedings  in  mandamus. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Vinson  &  Thompson,  John 
A.  Sheppard,  Wiles  A  Bias,  and  Camp- 
bell, Brown,  &  Davis,  for  plaintiffs  in  er- 
ror: 

Mandamus   is  not  the   proper  remedy. 

Merrill,  Mandamus,  §  143;  2  Spelling, 
Extr.  Relief,  §  1383 ;  25  Cyc.  §  256 ;  19  Am. 
&  Eng.  Enc.  Law,  pp.  769,  770;  Bailey, 
Habeas  Corpus,  pp.  987,  1252;  People  ex 
rel.  McLaughlin  v.  Police  Comrs.  174  N. 
Y.  450,  95  Am.  St.  Rep.  596,  67  X.  E.  78; 
Moses,  Mandamus,  §  150;  High.  Extr. 
Legal  Rem.  §§  49,  67. 

It  is  essential  that  the  relator  in  man- 
damus show  by  the  allegations  of  the  writ 
a  clear,  legal,  prima  facie  right  to  the 
office. 

Fisher  v.  Charleston,  17  W.  Va.  595; 
Kline  v.  McKelvey,  57  W.  Va.  30,  49  S.  E. 
896;  Merrill,  Mandamus,  §  275;  2  Spelling, 
Extr.   Relief,    §    1574;    26   Cyc.    433,    434; 
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State  ex  rel.  Moyer  v.  Baldwin,  19  L.R.A. 
(N.S.)  62,  note;  Justices  of  Jefferson  C5oun- 
ty  V.  Clark,  1  T.  B.  Mon.  82;  Justices  of 
Spencer  County  Ct.  v.  Harcourt,  4  B.  Mon. 
499;  Burton  v.  Hansford,  10  W.  Va.  470, 
27  Am.  Rep.  67;  13  Enc,  PL  &  Pr.  676,  695, 
896;  People  ex  rel.  Besse  y.  Crotty,  93  111. 
180;  Shively  v.  Pennoyer,  27  Or.  33,  39 
Pac.  396;  Sudler  v.  Lankford,  82  Md.  142, 
33    Atl.    455. 

The  appointees  of  the  governor,  in  whom 
the  act  purports  to  vest  the  power  of  tax- 
ation, are  not  corporate  authorities  within 
the  meaning  of  art.  10,  §  9,  of  the  Consti' 
tution,  and  would  be  without  power  to  raise 
jfevenue  for  the  government  of  the  city. 

Douglass  V.  Harrisville,  9  W.  Va.  162,  27 
Am.  Rep.  548;  Brannon  v.  County  Ct.  33 
W.  Va.  789,  8  L.R.A.  304,  11  S.  E.  34; 
Neale  v.  County  Ct.  48  W.  Va.  94,  27  S.  E. 
370;  Gray,  Limitations  of  Taxing  Power,  §§ 
555,  560,  563a;  Dill.  Mun.  Corp.  5th  ed. 
|§  1372,  1373;  Tiedeman,  Mun.  Corp. 
§  254;  Winans  v.  Winans,  22  W.  Va.  678; 
8  Cyc.  739;  Harward  v.  St.  Clair  &  M. 
Levee  &  Drainage  Co.  51  111.  130;  Hessler 
v.  Drainage  Comrs.  53  111.  105;  Lovingston 
V.  Wider,  53  111.  302;  Wider  v.  East  St. 
Louis,  65  III.  135;  People  ex  rel.  Wilson  v. 
Salomon,  51  111.  37;  People  ex  rel.  McCagg 
v.  Chicago,  51  111.  17;  Gage  v.  Graham,  57 
111.  144;  County  Ct.  v.  People,  58  111.  456; 
Trustees  of  Schools  v.  People,  63  111.  299; 
Decker  v.  Hughes,  68  111.  33;  People  ex 
rel.  Cairo  &  St.  L.  R.  Co.  v.  Dupuyt,  71 
in.  661 ;  Updike  v.  Wright,  81  111.  49 ;  Peo- 
ple V.  McAdams,  82  111.  356;  Gaddis  v. 
Richland  Countv,  92  111.  119;  Cornell  r. 
People,  107  111.  372;  Mather  v.  Ottawa,  114 
111.  659,  3  N.  E.  216;  Wetherell  v.  Devine, 
116  111.  631,  6  N.  E.  24;  Snell  v.  Chicago, 
133  111.  413,  8  L.R.A.  858,  24  N.  E.  632; 
People  ex  rel.  Neil  v.  Knopf,  171  111.  191, 
49  N.  E.  424;  Givins  v.  Chicago,  188  111. 
348,  58  N.  £.  912;  Morgan  v.  Schusselle,  228 
111.  106,  81  N".  E.  814;  Weightman  v.  Clark, 
.  103  U.  S.  256,  26  L.  ed.  392;  Quincy  v. 
Cooke,  107  U.  S.  549,  554,  27  L.  ed.  649, 
551,  2  Sup.  Ct.  Rep.  614;  O'Brien  v. 
Wheelock,  184  U.  S.  450,  486,  46  L.  ed.  636, 
653,  22  Sup.  Ct.  Rep.  354;  Vallelly  v. 
Park  Comrs.  16  N.  D.  25,  15  L.R.A.(N.S.) 
61,  111  N.  W.  615;  State  ex  rel.  Wyatt  v. 
Ashbrook,  154  Mo.  375,  48  L.R.A.  265,  77 
Ain.  St.  Rep.  765,  55  S.  W.  627;  Potter  v. 
Calumet  Electric  Street  R.  Co.  158  Fed. 
621;  Parks  v.  Wyandotte  County,  61  Fed. 
436;  Board  of  Education  v.  Trustees,  129 
€al.  599,  62  Pac.  173;  State  ex  rel.  Wright 
T.  Standford,  24  Utah,  148.  66  Pac.  1061; 
State  ex  rel.  Howe  v.  Des  Moines,  103  Iowa, 
76,  39  L.RJI.  285,  64  Am.  St.  Rep.  157,  72 
N.  W.  639;  Schultes  v.  Ebcrly,  82  Ala.  242, 
2  So.  345;  People  ex  rel.  Wider  v.  Canty, 
L.R.A.1917A. 


65  111.  S3;  East  St.  Louis  v.  Witts,  69  111. 
166;  Htnze  v.  People,  92  111.  406;  People  ex 
rel.  Dunham  v.  Morgan,  90  111.  558;  Desty, 
Taxn.  §  55;  Cooley,  Taxn.  3d  ed.  p.  1307; 
State  ex  rel.  Gerry  v.  Edwards,  42  Mont. 
136,  32  L.R.A.(N.S.)  1078,  111  Pac.  734, 
Ann.  Cas.  1912A,  1063. 

Legislative  control  of  municipalities  is 
not  without  its  limitations  even  in  the  ab- 
sence of  an  express  constitutional  inhi- 
bition. The  fundamental  principle  of  local 
self-government  requires  that  the  local 
affairs  and  property  of  municipalities  shall 
be  regulated  by  authorities  chosen  by  the 
people  of  the  community,  and  such  officers 
cannot  be  appointed  by  the  central  or  state 
authority. 

State  ex  rel.  Dillon  v.  County  Ct.  60  W. 
Va.  339,  55  S.  E.  382;  Von  Hoist,  Const. 
Law,  271;  Cooley,  Const.  Lim.  5th  ed.  203, 
282,  283;  People  ex  rel.  Le  Roy  v.  Hurlbut, 
24  Mich.  44,  9  Am.  Rep.  103;  Rathbone  v. 
Wirth,  6  App.  Div.  277,  40  N.  Y.  Supp.  536 ; 
People  V.  Morris,  13  Wend.  326;  2  Web- 
ster, 392;  Hamilton  v.  St.  Louis  County  Ct. 
15  Mo.  5;  Black,  Const.  Law,  §§  181,  185, 
187,  188;  McQuillin,  Mun.  Corp.  §§  167, 
169,  176,  177;  People  ex  rel.  Wood  v. 
Draper,  16  N.  Y.  632;  People  ex  reU  Bolton 
V.  Albertson,  55  N.  Y.  60;  Ingersoll,  Pub. 
Corp.  §  64;  Davidson  v.  Hine,  151  Mich. 
294,  15  L,R.A.(N.S.)  575,  123  Am.  St.  Rep. 
267,  115  N.  W.  246,  14  Ann.  Cas.  352;  State 
ex  rel.  Jameson  v.  Denny,  118  Ind.  882,  4 
L.R.A.  79,  21  N.  E.  252;  Evansville  v. 
State,  118  Ind.  426,  4  L.R.A.  93,  21  N.  E 
267;  Pom.  Const.  Law,  9th  ed.  §  161;  Peo- 
ple ex  rel.  Park  Comrs.  v.  Detroit,  28  Mich. 
228,  16  Am.  Rep.  202;  People  ex  rel. 
Townsend  v.  Porter,  90  N.  Y.  68;  State  ex 
rel.  Geake  v.  Fox,  168  Ind.  126,  56  L.R.A. 
893,  63  N.  E.  19;  State  ex  rel.  White  v. 
Barker,  116  Iowa,  96,  57  L.R.A.  244,  93 
Am.  St.  Rep.  222,  89  N.  W.  204;  Rathbone 
V.  Wirth,  150  N.  Y.  450,  34  L.R.A.  408,  46 
N.  E.  15;  People  v.  Lynch,  61  Cal.  15,  21 
Am.  Rep.  677;  State  ex  rel.  Broerman, 
V.  Hamilton  County,  54  Ohio  St.  333,  43  N. 
E.  587;  Lexington  v.  Thompson,  113  Ky. 
540,  57  L.R.A.  775,  101  Am.  St.  Rep.  361, 
68  S.  W.  477;  Helena  Consol.  Water  Co.  v. 
Steele,  20  Mont.  1,  37  L.R.A.  412,  49  Pac. 
382;  State  ex  rel.  Holt  v.  Denny,  118  Ind. 
449,  4  L.R.A.  65,  21  N.  E.  274;  Moreland 
V.  Millen,  126  Mich.  381,  86  N.  W.  882. 

The  appointments  made  do  not  purport 
to  be  provisional.  It  is  apparent  that  no 
exigency  or  emergency  required  provisional 
appointments  for  a  full  term  of  office,  and 
even  if  provisional  appointments  could  be 
authorized  in  any  event,  these  cannot  be 
regarded  as  such. 

State  V.  Lovell,  70  Miss.  309,  12  So.  341; 
Dill.  Mun.  Corp.  5th  ed.  §  414;  People  ex 
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rel.  Le  Roy  v.  Hurlbut,  24  Mich.  44,  9  Am. 
Rep.  103;  Moreland  v.  Millen,  126  Mich. 
381,  86  N.  W.  882;  Saratoga  Springs  v. 
Van  Norder,  76  App.  Div.  204,  77  N.  Y. 
Supp.  1020. 

The  possession,  management,  and  control 
of  property  possessed  by  the  municipal  cor- 
poration in  its  local  and  proprietary  ca- 
pacity for  a  term  of  years,  without  its 
assent,  by  a  board  appointed  by  the  gov- 
ernor, is  in  violation  of  the  due  process 
clauses  of  the  Federal  and  state  Constitu- 
tions. 

Hunter  v.  Pittsburgh,  207  U.  8.  179,  52 
L.  ed.  159,  28  Sup.  Ct.  Rep.  40;  Dill.  Mun. 
Corp.  5th  ed.  §  109;  State  ex  rel.  White  v. 
Barker,  116  Iowa,  96,  57  L.R.A.  244,  93 
Am.  St.  Rep.  230,  89  N.  W.  204;  Lexington 
V.  Thompson,  113  Ky.  540,  57  L.R.A,  775, 
101  Am.  St.  Rep.  371,  68  S.  W.  477;  State 
ex  rel.  Geake  v.  Fox,  158  Ind.  126,  56  L.R.A. 
893,  63  N.  £.  23. 

Even  where  the  power  of  appointment 
limited  by  the  act  to  the  appointment  of 
munieipal  officers  having  exclusively  gov- 
ernmental functions  in  which  the  state  at 
large  has  an  interest,  the  act  would  never- 
theless be  void ;  for  it  is  a  special  act,  fixing 
the  powers,  etc.,  and  the  manner  of  elec- 
tion and  appointment  of  public  officers  and 
agenta  in  contravention  of  art.  4,  §  8^  of 
the  Constitution. 

State  ex  rel.  Thompson  v.  McAllister,  38 
W.  Va.  492,  24  L.R.A.  343,  18  S.  E.  770; 
Sutherland,  Stat.  Constr,  151;  Rathbone 
V.  Wirth,  160  N.  Y.  469,  34  L.R.A.  408, 
45  N.  K  16;  Dill.  Mun.  Corp.  5th  ed.  §  372. 

The  act  is  void  because  violative  of  the 
principle  of  free  government,  that  the  ma- 
jority shall  rule,  and  because  it  con- 
templates that  a  majority  of  the  board  shall 
belong  to  one  of  the  leading  political  par- 
ties of  the  state,  and  the  minority  thereof 
to  the  other  leading  political  party,  thus 
imposing  a  political  qualification  for  office. 

Rathbone  v.  Wirth,  150  N.  Y.  459,  34 
L.R.A.  408,  46  N.  E.  15;  State  ex  rel. 
Thompson  v.  McAllister,  38  W.  Va.  486,  24 
L.R.A.  343,  18  S.  E.  770;  Dill.  Mun.  Corp. 
5th  ed.  §  372. 

It  is  beyond  the  power  of  the  legislature 
to  oust  the  incumbent  during  a  fixed  term 
of  office,  while  leaving  the  powers,  duties, 
and  functions  of  the  office  substantially  the 
same  by  the  same  or  a  different  name. 

Phares  v.  State,  3  W.  Va.  567,  100  Am. 
Dec.  777;  Throop,  Pub.  Off.  §  346;  Malone 
▼.  Williams,  118  Tenn.  390,  121  Am.  St. 
Rep.  1002,  103  S.  W\  798;  State  ex  rel. 
Orr  V.  Leonard,  86  Tenn.  485,  7  S.  W.  453; 
McGulIey  v.  State,  102  Tenn.  509,  46  L.R.A. 
567,  53  S.  W.  134;  Hoke  y.  Henderson,  15 
N.  C.  (4  Dev.  L.)  1,  26  Am.  Dec.  677;  State 
Prison  v.  Day,  124  N.  C.  362,  46  L.R.A. 
L.R.A.1917A. 


295,  32  S.  E.  748;  State  ex  rel.  Walser  t. 
Bellamy,  120  N.  C.  212,  27  S.  E.  113;  Silvey 
V.  Boyle,  20  Utah,  205,  57  Pac.  880;  Adams 
V.  Roberts,  119  Ky.  304,  83  S.  W.  1035; 
State  ex  rel.  Holmes  v.  WMltz,  11  La.  Ann. 
439. 

Messrs.  Goodykoontz  &  Sclierr  and 
Holt,  Duncan,  A  Holt,  for  defendants  in 
error : 

The  relator  Booten  has  the  commission  of 
the  governor  under  the  act  of  the  legisla- 
ture, and,  in  consequence,  has  a  prima  facie 
title  to  the  office.  Presumably  the  act  is 
constitutional,  and  under  such  circum- 
stances mandamus  will  lie. 

Schmulbach  v.  Speidcl,  50  W.  Va.  oo3,  55 
L.R.A.  922,  40  S.  E.  424;  Bridges  v.  Shall- 
cross,  6  W.  Va.  568;  Kline  v.  McKelvey,  57 
W.  Va.  29,  49  S.  E.  896;  Morgantown  Bank 
V.  Foster,  36  W.  Va.  366,  13  S.  E.  996; 
Martin  v.  South  Salem  Land  Co.  94  Va.  28, 
26  S.  E.  592;  Sinclair  v.  Young,  100  Va. 
284,  40  S.  E.  907. 

The  presumption  is  in  favor  of  the  gov- 
ernor's appointment,  and,  if  he  made  a  mis- 
take,  or  violated  his  duty  by  selecting  some- 
one who  was  not  eligible,  the  fact  must  be 
set  up  by  way  of  defense. 

Winslow  V.  Beal,  6  Call  (Va.)  44;  Robi- 
nett  V.  Preston,  4  Gratt.  141;  Perkins  ▼. 
Hawkins,  9  Gratt.  649;  9  Enc.  Ev.  944. 

The  ratification  of  legislative  enactment 
through  the  medium  of  a  referendum  is  un- 
known to  our  Constitution  and  laws. 

Re  Senate  Bill,  12  Colo.  188,  21  Pac.  481; 
Redell  v.  Moores,  63  Neb.  219,  55  I/.R.A* 
740,  93  Am.  St.  Rep.  431,  88  N.  W.  243; 
State  ex  rel.  Abbott  v.  Dodge  County,  8 
Neb.  124,  30  Am.  Rep.  819;  Bliss  v.  Kraus, 
16  Ohio  St.  54;  People  ex  rel.  Kilmer  v. 
McDonald,  69  N.  Y.  362;  Astor  v.  New 
York,  62  N.  Y.  567. 

The  legislature  of  West  Virginia  in  its 
power  to  create,  regulate,  or  even  to  de- 
stroy, municipal  corporations,  is  unlimited 
under  the  West  Virginia  Constitution,  where 
the  municipality  in  question  has  a  popula- 
tion of  2,000  or  more. 

Barnes  v.  District  of  Columbia,  91  U.  S. 
540,  23  L.  ed.  440;  Metropolitan  R.  Co.  v. 
District  of  Columbia,  132  U.  S.  1,  8,  8  L. 
ed.  231,  234,  10  Sup.  Ct.  Rep.  19;  1  Dill. 
Mun.  Corp.  5th  ed.  154,  §  98;  President  etc. 
of  Revenue  ▼.  State,  46  Ala.  399;  Americus 
v.  Perry,  114  Ga.  879,  67  L.R.A.  230,  40 
S.  E.  1004;  Churchill  v.  Walker,  68  Ga. 
681;  Brown  v.  Galveston,  97  Tex.  1,  76  S. 
W.  488;  Hunter  v.  Pittsburgh,  207  U:  S. 
161,  52  L.  ed.  161,  28  Sup.  Ct.  Rep.  40,  217 
Pa.  239,  120  Am.  St.  Rep.  845,  66  Atl.  348; 
Philadelphia  v.  Fox,  64  Pa.  169;  Coyle  v. 
Gray,  7  Houst.  (Del.)  44,  40  Am.  St.  Rep. 
109,  30  Atl.  728;  Harris  v.  Wright^  121  N, 
C.  172,  28  S.  £.  269;  Newport  v.  Horton>  22 
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JR.  I.  196,  50  L.R.A.  330,  47  Atl.  312;  Wulf 
V.  Kansas  City,  77  Kan.  358,  94  Pac.  207; 
State  ex  rel.  Atty.  Gen.  v.  Covington,  29 
Ohio  St.  102;  State  ex  rel.  Herron  v.  Smith, 
44  Ohio  St.  348,  7  X.  E.  447,  32  N.  E.  829; 
Astor  V.  Xew  York,  62  X'.  Y.  667;  People 
ex  rel.  McLean  v.  Flagg,  46  N.  Y.  401; 
State  ex  rel.  Eosenstock  v.  Swift,  11  Nev. 
128;  Com.  v.  Plaisted,  148  Mass.  376,  2 
L.R.A.  142,  12  Am.  St.  Rep.  666,  19  N.  E. 
224;  David  v.  Portland  Water  Committee, 
14  Or.  98,  12  Pac.  174;  Gooch  v.  Exeter, 
70  N.  H.  413,  85  Am.  St.  Rep.  637,  48  Atl. 
1100;  Baltimore  v.  State,  15  Md.  376,  74 
Am.  Dec.  672;  State  ex  rel.  Atwood  v.  Hun- 
ter, 38  Kan.  678,  17  Pac.  177;  State  ex 
rel.  Police  Comrs.  v.  County  Ct.  34  Mo.  546; 
Burch  V.  Hardwicke,  30  Gratt.  24,  32  Am. 
Rep.  640;  State  ex  rel.  Bulkeley  v.  Wil- 
liams, 68  Conn.  131,  48  L.R.A.  465,  35  Atl. 
24,  421;  Redell  v.  Moores,  63  Neb.  219,  55 
L.R.A.  740,  93  Am.  St.  Rep.  431,  88  N.  W. 
243;  Re  Senate  Bill,  12  Colo.  188,  21  Pac. 
481. 

The  act  provides  that  the  appointees  shall 
only  hold  office  until  the  next  general  elec- 
tion. After  that  time  there  can  be  no  ap- 
pointments, but  everything  must  be  by  elec- 
tion. A  special  election  was  thus  obviated, 
and  the  temporary  character  of  the  appoint- 
ments preserved. 

People  ex  rel.  Le  Roy  v.  Hurlbut,  24  Mich. 
44,  9  Am.  Rep.  103;  State  ex  rel.  Dillon  v. 
County  Ct.  60  W.  Va.  351,  65  S.  E.  382; 
State  V.  Lovell,  70  Miss.  309,  12  So.  341. 

The  new  charter  does  not  violate  the 
principle  of  government  by  the  majority, 
nor  impose  a  political  qualification  for  office 
in  violation  of  the  Constitution. 

Peyton  v.  Holley,  72  W.  Va.  640,  78  S. 
E.  666;  Carter  v.  Stowers,  72  W.  Va.  662, 
78  S.  E.  974. 

Williams,  J.,  delivered  the  opinion  of  the 
court : 

Two  of  these  proceedings  are  in  manda- 
mus, one  of  which  has  for  its  object  the  ad- 
mission of  Orland  H.  Booten  to  the  office  of 
mayor  of  the  city  of  Williamson  and  inci- 
dental ouster  of  A.  C.  Pinson,  who  now  oc- 
cupies it,  on  the  ground  of  title  thereto  in 
Booten  and  lack  of  such  title  in  Pinson; 
and  the  other,  the  admission  of  Gail  T.  Dud- 
geon to  the  office  of  clerk  of  said  city  and 
ouster  of  John  S.  Hall,  who  holds  the  same 
office  under  the  name  of  recorder.  The 
other  three  proceedings  are  in  equity,  one 
by  Pinson  to  enjoin  the  defendants  from  in- 
terference with  his  office  until  the  question 
of  title  can  be  settled,  another  by  Nunne- 
maker  and  five  others,  councilmen  of  the 
city,  to  restrain  Booten  and  others,  commis- 
sioners appointed  under  an  act  of  the  legis- 
lature to  take  over  the  management  of  the 
L.R.A.1917A. 


city,  from  interfering  with  them  until  the 
validity  of  the  act  can  be  determined,  and 
the  third  by  Hall  to  enjoin  Booten  and 
others,  commissioners,  from  interfering  with 
his  office  of  recorder,  pending  the  litigation 
in  the  mandamus  ca^es. 

Prior  to  the  Ist  day  of  July,  1915,  the 
city  of  Williamson  was  governed  by  a  coun- 
cil consisting  of  six  members,  a  mayor,  and 
a  recorder.  By  an  act  of  the  legislature 
passed  at  the  regular  session  thereof  in 
1915,  the  charter  under  which  the  city  was 
so  organized  and  governed  was  amended 
and  re-enacted,  so  as  to  provide  for  govern- 
ment thereof,  on  and  after  the  1st  day  of 
July,  1916,  by  &\e  commissioners.  The 
new  scheme  of  government  is  bipartisan  in 
character.  The  terms  of  the  office  of  the 
commissioners  are  two  years.  Not  more 
than  three  of  them  can  be  members  of  the 
same  political  party;  and  the  governor  was 
authorized  to  appoint  them,  for  the  first 
term  of  two  years,  beginning  on  the  1st 
day  of  July,  1916,  and  ending  on  the  30th 
day  of  June,  1917.  Thereafter  the  commis- 
sioners are  to  be  elected  every  two  years. 
Respondents  in  the  mandamus  proceedings 
had  been  elected  under  the  old  charter  for 
terms  of  two  years,  beginning  on  the  1st 
day  of  May,  1915,  and  ending  on  the  30th 
day  of  April,  1917;  and  the  new  charter 
provided  th^t  those  in  office  at  the  time  of 
its  passage  (which  was  held,  in  State  ex 
rel.  Peters  v.  Pinson,  —  W.  Va.  — ,  85  S.  E. 
786,  to  mean  the  time  the  act  took  effect) 
should  hold  until  the  1st  day  of  July,  1916. 
Under  the  new  act,  the  governor  appointed 
Booten,  Dudgeon,  Studebaker,  Green,  and 
Cooper  commissioners,  and,  agreeably  to  a 
provision  of  the  act,  they  elected  Booten 
mayor  and  Dudgeon  city  clerk.  Pinson, 
mayor,  and  Hall,  recorder,  denying  the  con- 
stitutionality of  the  act  legislating  them 
out  of  office,  and  under  which  the  governor 
had  made  his  appointments,  refused,  after 
the  30th  day  of  June,  1916,  to  vacate  the 
offices  held  by  them  and  to  permit  Booten 
and  Dudgeon  to  take  them.  Thereupon 
Booten  and  Dudgeon  instituted  their  respec- 
tive proceedings  in  mandamus  for  their  ad- 
mission into  these  two  offices,  and  Pinson 
brought  his  suit  in  equity  against  Booten 
and  the  commissioners  to  restrain  them 
from  interfering  with  his  possession,  pend- 
ing the  proceedings  in  mandamus.  Hall 
took  like  action  against  interference  with 
his  possession,  and  Kunnemaker  and  his  as- 
sociate councilmen  took  the  same  method 
for  maintaining  their  positions.  The  cir- 
cuit court  heard  all  of  the  proceedings  at 
one  time,  and,  being  of  the  opinion  that  the 
act  under  which  the  commissioners  were  ap- 
pointed was  valid,  awarded  the  writs  of 
mandamus  and  dissolved  the  injunctions,  in 
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so  far  as  tliey  related  to  or  affected  Booten 
and  Dudgeon,  but  left  them  in  force  as  to 
Studebaker,  Green,  and  Cooper,  the  three 
commissioners  who  had  taken  no  steps  to 
obtain  possession  of  the  offices  to  which  they 
had  been  appointed.  Writs  of  error  in  the 
law  proceedings  and  appeals  in  the  chan- 
cery causes  have  brought  the  judgments 
and  decrees  here  for  reversal. 

All  of  the  defenses  in  the  mandamus  pro- 
ceedings, inappropriateness  of  the  remedy, 
lack  of  an  averment  of  eligibility  of  the 
plaintiffs,  and  invalidity  of  the  act  under 
which  they  were  appointed,  were  interposed 
by  motions  to  quash  the  writs. 

It  is  admitted  that,  if  respondents  are 
in  possession  of  the  offices  without  any  color 
or  right,  mandamus  is  the  proper  remedy 
to  admit  thereto  the  rightful  claimants, 
under  the  authority  of  Bridges  v.  Shall- 
cross,  6  W.  Va.  562,  Kline  v.  McKelvey,  57 
W.  Va.  30,  49  S.  E.  896,  and  Schmulbach  v. 
Speidel,  50  W.  Va.  563,  55  L.R.A.  922,  40 
S.  E.  424.  Whatever  may  be  the  remedy  in 
other  states,  the  cases  above  cited  settle  the 
rule  in  this  state  that  mandamus  lies  to 
admit  to  office  the  rightful  claimant  there- 
of, the  only  condition  being  that  relator 
must  show  a  "clear  prima  facie  right  there- 
to, shown  by  a  commission,  certificate,  or 
other  legal  evidence  thereof."  Kline  v.  Mc- 
Kelvey, supra.  Counsel  seek  to  distinguish 
the  case  at  bar  from  those  cited,  on  tlic 
ground  that  relators  have  not  shown  such 
clear  prima  facie  right  as  is  required. 
Whether  they  have,  or  not,  depends  upon 
whether  the  act  amending  the  charter  of 
Williamson  is  constitutional.  If  it  is,  then 
the  governor's  commissions  prove  relators* 
rights  to  the  offices  and  likewise  show  that 
respondents  are  holding  without  color  of 
right.  The  question  is  one  of  law  and  not 
of  fact;  and  it  cannot  be  said,  because  the 
legal  question  is  a  difficult  one,  the  prima 
facie  right  does  not  appear.  Tlie  court 
must  determine  whether  or  not  the  act  is 
valid,  in  order  to  determine  whether  re- 
spondents have  such  title  as  will  justify  the 
issuance  of  the  writ;  and  a  decision  of  that 
question  of  law  determines  at  once  the 
rights  of  both  sets  of  claimants. 

Complaint  is  made  that  the  act  robs  re- 
spondents of  the  greater  portions  of  the 
terms  of  office  for  which  they  were  lawfully 
elected.  The  law  recognizes  no  such  thing 
as  a  vested  right  in  a  political  office,  creat- 
ed by  the  legislature;  hence  the  cutting 
short  of  their  terms  violates  no  personal 
rights.  If  respondents  have  any  rights,  they 
are  political,  not  personal,  and  are  subject 
to  the  legislative  will.  True,  respondents 
were  elected  for  terms  which  were  to  expire 
April  30,  1917;  but  their  election  was  had 
under  the  old  charter,  which  is  abrogated 
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by  the  new  one,  if  it  is  constitutional,  pro- 
viding for  a  new  form  of  city  government 
by  a  different  class  of  municipal  officers. 

It  is  further  urged  that  the  motion  to 
quash  the  alternative  writ  should  have  been 
sustained  on  the  ground  that  eligibility  of 
relators  is  not  averred.  Sections  6  and  10 
of  the  act  are  as  follows: 

(6)  "Xo  person  shall  be  eligible  to  the 
office  of  commissioner  unless  at  the  time 
of  his  election  he  is  legally  entitled  to  vote 
in  the  city  election  for  member  of  the  com- 
mission, and  was  for  the  preceding  year  as- 
sessed with  taxes  upon  real  or  personal 
property  within  the  said  city  of  the  assessed 
value  of  $200,  and  shall  actually  have  paid 
the  taxes  so  assessed." 

(10)  "It  shall  be  the  duty  of  the  govern- 
or, on  or  before  the  first  Thursday  in  June, 
one  thousand  nine  hundred  and  fifteen,  to 
appoint  for  said  city  ^ve  commissioners, 
not  more  than  three  of  whom  to  be  selected 
from  the  same  political  party  and  having 
the  qualifications  herein  prescribed,  whose 
term  of  office  shall  begin  on  the  first  day 
of  July,  one  thousand  nine  hundred  and  fif- 
teen, and  continue  until  June  thirty,  one 
thousand  nine  hundred  and  seventeen,  and 
until  their  successors  are  elected  and  quali- 
fied as  prescribed  by  law." 

The  alternative  writ  does  not  expressly 
allege  that  relators  possessed  the  required 
qualifications.  It  does  allege,  however,  that 
the  governor  "did  on  the  2d  day  of  June, 
1915,  pursuant  to  said  act,  appoint  the  Ave 
following  commissioners  fot  the  city  of  Wil- 
liamson," naming  relators.  Their  eligibil- 
ity may  properly  be  inferred  from  the  gov 
ernor's  appointment.  It  will  be  presumed 
that  official  action  has  been  properly  per- 
formed; and,  eligibility  being  a  question  to 
be  determined  by  the  governor  before  exer- 
cising the  power  of  appointment,  it  will  be 
presumed  that  he  appointed  eligible  persons. 
18  Cyc.  1077;  9  Enc.  Ev.  944;  Lawson,  Pre- 
sumptive Er.  67;  Throop,  Pub.  Off.  §  19; 
Robinett  v.  Preston,  4  Gratt.  141.  *'A  pub- 
lic officer  is  presumed  to  have  done  his  duty 
until  the  contrary  is  shown."  Winslow  v. 
Beal,  6  Call  (Va.)  45.  In  view  of  this  legal 
presumption,  the  question  of  eligibility  can- 
not be  raised  by  motion  to  quash  or  de- 
murrer. The  two  cases  from  Kentucky, 
cited  by  counsel,  although  ifiore  nearly  in 
point  than  any  others  to  which  our  atten- 
tion has  been  called,  do  not  support  their 
contention.  They  are  Justices  of  Jefferson 
County  V.  Clark,  1  T.  B.  Mon.  82,  and  Jus- 
tices of  Spencer  County  Ct.  v.  Harcourt,  4 
B.  Mon.  499.  In  the  former  case  Clark's 
eligibility  was  raised  by  the  return  to  the 
alternative  writ  of  mandamus,  and  in  the 
latter  case  the  rule  issued  against  Harcourt 
to   appear   and   show   cause  why   his   seat 
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should  not  be  declared  Tacant  ealleld  his  at- 
tention to  the  fact  that  made  him  ineligible, 
and,  in  his  answer  to  the  rule,  he  admitted 
it.  In  neither  of  those  cases  was  the  ques- 
tion of  eligibility  raiwd  by  demurrer  or  mo- 
tion to  quash. 

It  is  strenuously  urged  by  the  learned 
counsel  for  plaintiffs  in  error  that  tlie  act 
is  in  contravention  of  both  the  letter  and 
the  spirit  of  our  Constitution,  and  is  there- 
fore void ;  and  many  of  the  provisions  of  the 
Constitution  are  cited,  and  §  9,  art.  10,  is 
particularly  relied  on  as  imposing  restric- 
tions upon  the  legislature  respecting  its 
control  over  municipalities.  It  is  claimed 
that  the  legislature  exceeded  its  constitu- 
tional powers  When  it  undertook  to  provide 
for  the  appointment  of  the  municipal  offi- 
cers of  the  city- of  Williamson  without  the 
consent  of  its  citizens.  First,  let  us  in- 
quire if  the  Constitution  does  actually  eon- 
tain  any  express  limitations  in  that  respect. 
Section  9,  art.  10,  the  provision  on  which 
the  greatest  reliance  is  placed,  is  as  fol- 
lows: "The  legislature  may,  by  law,  au- 
thorize the  corporate  authorities  of  cities, 
towns  and  villages,  for  corporate  purposes, 
to  assess  and  collect  taxes;  but  such  taxes 
shall  be  uniform,  with  respect  to  persons 
and  property  within  the  jurisdiction  of  the 
authority  imposing  the  same." 

We  observe  tliat  this  section  does  not 
provide  who  shall  constitute  the  corporate 
authorities,  nor  how  they  will  be  brought 
into  being,  whether  by  appointment  or  by 
election.  It  was  intended  to  confine  the 
right  of  taxation  to  the  corporate  authori- 
ties, and  to  limit  their  power  to  levy  taxes 
for  corporate  purposes  only.  It  is  not  a 
limitation  upon  tlie  power  of  the  legislature 
to  prescribe  the  number  and  official  char- 
acter of  the  mimicipal  authorities,  and  the 
manner  in  which  thev  shall  be  chosen. 

It  is  claimed  shall  §  9,  art.  10,  of  our 
Constitution  is  modeled  after  a  similar 
clause  in  the  Constitution  of  Illinois,  and 
that,  under  the  authority  of  Winans  v.  Win- 
ans,  22  W.  Va.  678,  and  Brannon  v.  County 
Ct.  33  W.  Va.  789,  8  L.R.A.  304,  11  S.  E. 
34,  we  also  adopted  the  construction  previ- 
ously placed  on  it  by  the  supreme  court  of 
Illinois;  and  numerous  decisions  are  cited 
from  that  state  in  support  of  the  proposi- 
tion that  by  the  phrase  "corporate  authori- 
ties" is  meant  officers  who  are  either  direct- 
ly elected  by  the  people,  or  appointed  by 
some  mode  to  which  they  have  given  their 
assent.  From  a  careful  examination  of  the 
cases  cited,  it  will  be  seen  that  the  court's 
decisions  did  not  rest  upon  a  construction 
of  that  particular  provision  standing  alone, 
but  was  derived  from  a  consideration  of  the 
spirit  of  the  entire  instrument  as  indicated  I 
by  other  provisions  read  in  connection  with 
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the  one  from  which  our  g  9,  art.  10,  is 
taken. 

One  of  the  earliest  casea  to  which  we  are 
cited  is  People  ex  rel.  McCagg  v.  Chicago, 
51  III.  17,  2  Am.  Rep.  278,  decided  in  18e9. 
By  an  act  approved  February  8,  1869,  the 
legislature  designated  certain  lands  in 
North  Chicago  and  Lake  View  to  be  ac- 
quired and  used  lor  a  public  park,  to  be 
known  as  Lincoln  Park.  The  park  waa 
placed  under  the  exclusive  control  and  man- 
agement of  a  board  of  commissioners,  who 
were  authorized  to  purchase  the  lands  with- 
in the  boundaries  prescribed  by  the  act,  and 
have  the  title  thereto  conveyed  to  the  city. 
ITie  lands  were  to  be  paid  for  with  funds 
to  be  derived  from  bonds  of  the  city  of  Chi- 
cago, which  the  act  required  the  mayor^ 
comptroller,  and  clerk  of  said  city  to  Issue 
and  deliver  to  the  park  oommissioners  from 
time  to  time  as  they  should  demand.  The 
mayor,  comptroller,  and  clerk  refused  to 
issoe  the  bonds,  and  the  commissioners 
sought  to  compel  them  to  do  so  by  manda- 
mus. The  case  was  decided  upon  a  de- 
murrer to  the  alternative  writ  raising  the 
constitutionality  of  the  act.  The  court  held 
the  park  commissioners  were  not  the  corpo- 
rate authorities  within  the  meaning  of  § 
5,  art.  9,  of  the  Illinois  Constitution,  and 
that,  while  the  aet  did  not  expressly  confer 
upon  the  commissioners  the  power  to  levy 
and  collect  tasces,  it  did  so  indirectly,  by 
authorizing  them  to  create  a  debt  for  which 
the  city  was  made  liable  and  compelled  to 
pay.  The  court,  in  its  opinion,  considered 
other  provisions  of  the  Constitution,  par- 
ticularly §  37,  art.  3,  prohibiting  the  iN^ate 
from  creating  a  debt  exceeding  $50,000  with- 
out the  consent  of  the  people,  to  be  mani- 
fested by  a  vote  at  a  general  election.  The 
aet  authorized  the  creation  of  a  debt  on 
the  city  of- Chicago,  more  than  ten  times 
the  amount  tlie  legislature  could  place  upon 
the  people  of  the  state,  without  their  assent 
expressed  by  a  vote.  Breese,  Ch.  J.,  in  the 
opinion  (51  111.  page  34),  referring  to  the 
section  last  cited,  says  it  ought  to  ''settle 
the  question  beyond  all  controversy."  He 
further  says  (61  111.  page  36).  "The  legis- 
lature, in  imposing  this  burden  upon  the 
city  of  Chicago,  assumed  a  power  which  the 
Constitution  of  the  state,  in  its  spirit  and 
true  meaning,  inhibited  them  from  exer- 
cising." 

We  do  not  see  how  the  case  could  have 
been  otherwise  properly  decided.  Everyone 
must  admit  that  the  park  oommissioners 
were  not  the  "corporate  authorities"  of  Chi- 
cago, within  the  meaning  of  %  6,  art.  9,  of 
the  Illinois  Constitution,  and  that  the  etfeet 
of  the  act  was  to  violate  that  provision. 
That  case  has  been  followed  in  numerous 
other  decisions  in  that  state. 
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In  Lovingston  v.  Wider,  63  111.  302,  it 
appears  that  the  legislature,  in  1867,  passed 
an  act  establishing  Ji  police  for  the  city  of 
East  St.  Louis,  providing  for  the  appoint- 
noient  by  the  governor  of  three  police  com- 
missioners, who  were  to  control  the  police 
department  of  the  city.  They  were  author- 
ized to  make  annual  estimates  to  the  city 
council  of  the  money  necessary  for  the 
maintenance  of  their  department,  and,  in 
case  the  council  failed  to  appropriate  the 
money  according  to  their  estimates,  they 
were  authorized  to  issue  certificates  of  in- 
debtedness in  the  name  of  the  city,  which 
were  receivable  in  payment  of  city  taxes; 
and  by  an  amendatory  act  these  certificates 
were  convertible  into  city  bonds,  on  the  de- 
mand of  the  holder.  Tlie  court  held  this 
act  to  be  in  violation  of  §  5,  art.  9,  of  the 
Constitution  of  1848,  a  similar  provision  to 
§  9,  art.  10,  of  our  Constitution.  The  city 
of  East  St.  Louis  being  already  supplied 
with  a  mayor  and  common  council,  the  simi- 
larity between  the  two  cases  is  easily  dis- 
cernible. But  the  court  there  laid  down 
the  following  proposition,  viz.:  "By  cor- 
porate authorities,  as  used  in  this  clause 
of  the  Constitution,  must  be  understood 
those  municipal  officers  who  are  either  di- 
rectly elected  by  the  people  of  the  munici- 
pality, or  appointed  in  some  mode  to  which 
they  have  given  their  assent," — citing  Peo- 
ple ex  rel.  McCagg  v.  Chicago,  51  111.  17, 
2  Am.  Rep.  278,  and  other  cases. 

It  thus  appears  that  the  court's  defini- 
tion of  "corporate  authorities,"  and  of  how 
they  shall  be  brought  into  being,  is  not  de- 
rived from  a  construction  of  the  single  pro- 
vision in  the  Illinois  Constitution  from 
which  §  0,  art.  10,  of  our  Constitution  is 
taken,  but  is  derived  from  tJie  spirit  and 
tenor  of  their  Constitution,  construed  in  its 
entirety.  Hence  it  cannot  be  said  that,  be- 
cause we  adopted  §  9,  art.  10,  from  the 
Constitution  of  Illinois,  we  thereby  adopt- 
ed the  construction  which  the  courts  of  that 
state  placed  on  it.  Standing  alone,  and  un- 
aided by  other  provisions  indicating  a 
purpose  to  place  restraints  upon  the  legisla- 
ture respecting  its  power  over  municipali- 
ties, §  9,  art.  10,  could  not  properly  be 
given  the  construction  contended  for  with- 
out resorting  to  unwarranted  implications. 
Restraints  upon  legislative  powers  are  not 
to  be  lightly  inferred. 

Municipalities  derive  all  their  power  as 
well  as  their  existence  from  the  legislature, 
and  in  the  absence  of  any  express  constitu- 
tional reservations  in  their  favor,  or  ex- 
press limitations  upon  the  l^slative  con- 
trol over  them,  they  can  exercise  only  such 
powers  as  are  directly  conferred  by  their 
charters.  One  of  the  most  essential  powers 
of  government  is  the  r^ht  to  raise  revenue; 
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no  government  oould  maintain  itself  with- 
out such  power.  Yet  it  must  be  admitted 
that  municipalities  have  no  right  to  levy 
taxes,  unless  the  autliority  to  do  so  is  ex- 
pressly conferred  by  the  legislature,  or  is 
necessarily  implied  from  some  other  power 
expressly  given,  which  cannot  be  exercised 
without  the  right  to  levy  a  tax,  as,  for  in- 
stance, the  power  to  issue  bonds,  with  no 
express  provision  as  to  how  they  shall  b(^ 
paid.  5  McQuillin,  Mun.  Corp.  §  2363;  4 
DiU.  Mun.  Corp.  5th  ed.  §§  1377  to  1380. 
The  taxing  power  belongs  alone  to  sovereign- 
ty. No  such  power  inheres  in  municipal 
corporations.  It  is  needless  to  cite  authori- 
ties to  support  a  principle  so  universally 
recognized  as  this.  But,  for  a  fuller  dis- 
cussion of  it,  see  Federal  Street  k  P.  Valley 
Pass.  R.  Co.  V.  Pittsburg,  226  Pa.  419,  75 
Atl.  662,  and  Richmond  v.  Daniel,  14  Gratt. 
386. 

Municipalities  are  but  political  subdi- 
visions of  the  state,  created  by  the  legisla- 
ture for  purposes  of  governmental  conven- 
ience, deriving  not  only  some,  but  all,  of 
their  powers  from  tlie  legislature.  Tlicy 
are  mere  creatures  of  the  legislature,  exer- 
cising certain  delegated  governmental  func- 
tions whicli  the  legislature  may  revoke  at 
will.  In  fact,  public  policy  forbids  the  ir- 
revocable dedication  of  governmental  pow« 
ers.  Tlie  power  to  create  implies  the  power 
to  destroy.  Furthermore,  the  legislature 
may  incorporate  a  city  of  more  than  2,000 
inhabitants  even  against  the  will  of  the  in- 
habitants. Consent  or  acceptance  is  not  re- 
quired as  formerly,  when  charters  were 
granted  by  the  Crown.  It  may  also,  with- 
out  the  consent  of  a  city,  change  its  form 
of  government,  determine  the  number  and 
character  of  its  officers,  and  define  their 
powers  and  duties.  It  may  even  prescribe 
the  mode  of  procedure  to  be  observed  in 
passing  its  ordinances.  Monndsville  v.  Yost» 
76  W.  Va.  224,  83  S.  E.  910.  It  may  prescribe 
a  different  qualification  for  municipal  offi- 
cers than  is  required  of  state  officers.  State 
ex  rel.  Thompson  v.  McAllister,  38  W.  Va. 
485,  24  L.RAl.  343,  18  S.  E.  770;  Kahle  v. 
Peters,  64  W.  Va.  400,  62  S.  E.  691,  1119; 
McMillin  v.  Xeeley,  66  W.  Va.  496,  66  S.  E. 
635.  In  the  absence  of  any  express  consti- 
tutional restriction,  it  may  also  prescribe 
the  qualification  of  municipal  electors.  2 
McQuillin,  Mun.  Corp.  §  413;  1  Dill.  Mun. 
Corp.  §§  59  and  371;  16  Cyc  296;  State  ex 
rel.  Lamar  v.  Dillon,  32  Fla.  545,  22  L.R.A. 
124,  14  So.  383;  Wheeler  v.  Brady,  15  Kan. 
26;  State  ex  rel.  Whittemore  v.  Peacock, 
16  Neb.  442,  19  N.  W.  685;  Belles  v.  Burr, 
76  Mich.  1,  43.  N.  W.  24;  Valvcrdc  v.  Shat- 
tuck,  19  Colo.  104,  41  Am.  St.  Rep.  208,  34 
Pac.  947;  Plummer  v.  Yost,  144  111.  68,  19 
L.R.A  110,  33  N.  E.  191.     "The  right  to 
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vote  ifl  not  an  Inherent  or  absolute  right 
generallr  reserved  in  Bills  of  Rights,  but 
its  possession  is  dependent  upon  constitu- 
tional or  statutory  grant.  Subject  to  the 
limitations  contained  in  the  Federal  Consti- 
tution, such  right  is  under  the  control  of 
the  sovereign  power  of  the  state,  and  where 
the  Constitution  has  conferred  the  right  and 
prescribed  the  qualifications  of  electors,  the 
legislature  cannot  change  or  add  to  them  in 
any  way;  but  where  the  Constitution  does 
not  confer  the  right  to  vote  or  prescribe 
the  qualifications  of  voters,  it  is  competent 
for  the  legislature,  as  the  representative 
of  the  lawmaking  power  of  the  state,  to 
do  so."  State  ex  rel.  Lamar  v.  Dillon,  3*2 
Fla.  546,  22  L.R.A.  124,  14  So.  383. 

In  his  opinion  in  Burch  v.  Hardwicke,  30 
Gratt.  24,  32  Am.  Rep.  640,  Judge  Staples 
says:  "They  [municipalities]  are  instru- 
mentalities of  the  government  acting  under 
delegated  powers,  subject  to  the  control  of 
the  legislature,  except  so  far  as  may  be 
otherwise  expressly  provided  by  the  Consti- 
tution." 

Note  the  word  "expressly." 

In  Hornbrook  v.  Elm  Grove,  40  W.  Va. 
at  page  549,  28  L.R.A.  416,  21  S.  E.  863, 
Judge  Brannon,  in  the  opinion,  quotes  with 
approval  from  the  opinion  of  Justice  Field 
in  Meriwether  v.  Garrett,  102  U.  S.  611,  26 
L.  ed.  204,  the  following:  "Municipal  cor- 
porations are  mere  instrumentalities  of  the 
state  for  the  more  convenient  administra- 
tion of  local  government.  Their  powers  are 
such  as  the  legislature  may  confer,  and 
tliesc  may  be  enlarged,  abridged,  or  entirely 
withdrawn  at  its  pleasure.  This  is  common 
learning,  found  in  all  adjudications  on  the 
subject  of  municipal  bodies,  and  repeated 
by  text-writers.  There  is  no  contract  be- 
tween the  state  and  the  public  that  the 
charter  of  a  city  shall  not  be  at  all  times 
subject  to  legislative  control." 

In  view  of  these  vast  powers,  which  it 
must  be  admitted,  the  legislature  may  ex- 
ercise in  the  control  over  municipalities, 
unless  expressly  restrained  by  the  Constitu- 
tion; how  can  it  be  logically  said  that  mu- 
nicipalities have  inherent  rights?  Can  it 
be  possible  for  inherent  rights  to  exist, 
which  may  not  be  enjoyed  except  at  the  will 
of  some  authority  other  than  those  who 
claim  the  rights?  The  rights  contended  for 
cannot  be  enjoyed  in  any  manner  without 
the  legislative  will.  To  say  that  municipal- 
ities have  inherent  political  rights,  and  at 
the  same  time  admit  all  their  powers  are 
delegated  by  the  legislature,  is  a  contradic- 
tion in  terms.  The  principle  contended  for 
seems  to  be  both  illogical  and  paradoxical. 

We  look  to  the  Constitution  to  ascertain 
what  restraints,  if  any,  the  people  have 
placed  upon  the  legislature,  not  to  deter- 
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mine  what  powers  they  have  conferred;  for, 
under  our  republican  form  of  government, 
the  legislature  possesses  the  sole  power  to 
make  laws,  and  it  is  necessarily  invested 
with  all  the  sovereign  power  of  the  people, 
within  its  sphere.  Nothing  that  is  a  proper 
subject  of  legislation  is  withheld  by  impli- 
cation. 

Counsel  cite  §  4,  art.  4,  §  39,  art.  6,  and 
§§  6-9,  art.  10,  of  the  Constitution,  as  rec- 
ognizing the  right  of  local  self-governmont. 
We  have  already  considered  §  9,  art.  10, 
which  we  think  is  the  only  one  among  those 
cited  that  can  have  any  possible  bearing  on 
the  question.  A  mere  perusal  of  the  others 
will  show  they  are  not  in  point.  We  find 
in  the  Constitution  no  express  provision 
restricting  the  legislative  power  to  regulate 
and  control  municipal  governments  in  cities 
containing  a  population  of  more  than  2,000 
and  the  only  manner  in  which  its  power  over 
smaller  towns  is  qualified  is  that  it  cannot 
incorporate  such  towns,  or  amend  their  char- 
ters, except  by  general  la^^'8.  But  it  is  in- 
sisted that,  even  though  the  Constitution 
contains  no  express  inhibition  upon  the  leg- 
islative power  over  municipalities,  the  right 
of  local  self-government  must  be  inferred; 
that  such  right  is  inherent  in  the  people 
of  every  community;  that  when  our  fore- 
fathers came  to  this  country  they  brought 
this  principle  with*  them;  that  forms  of 
local  self-government  existed  before  written 
Constitutions;  and  that,  in  the  adoption  of 
state  Constitutions,  it  was  never  intended 
by  the  people  that  they  were  surrendering 
to  the  legislature  the  right  of  local  self- 
government.  A  few  of  the  states  have  held 
such  principle  to  exist,  notably  Michigan, 
Indiana,  and  Kentucky.  One  of  the  leading 
cases  so  holding  is  People  ex  rel.  LeRoy  v. 
Hurlbut,  24  Mich.  44,  9  Am.  Rep.  103,  de- 
cided in  1871.  Tn  that  case  all  of  the 
judges  filed  opinions.  It  was  a  quo  war- 
ranto proceeding  to  test  the  right  of  cer- 
tain persons  to  hold  office  as  Water  and 
Sewer  Commissioners  for  the  city  of  De- 
troit, which  they  were  holding  by  virtue  of 
an  act  of  the  legislature  passed  in  1871, 
creating  said  Board  of  Commissioners,  and 
appointing  the  members  thereof  to  office,  to 
hold  for  terms  of  two,  four,  six,  and  eight 
years,  respectively.  The  constitutionality 
of  the  act  was  assailed  on  two  grounds: 
(1)  That  by  the  Constitution  of  the  state 
the  right  of  appointment  to  local  office  was 
given  to  the  executive  department,  and  not 
to  the  legislature;  and  (2)  that  the  ap- 
pointment contravened  the  right  of  local 
self-government.  The  extreme  views  there 
expressed  by  Judge  Cooley,  respecting  the 
so-called  right  of  local  self-government,  werp 
not  necessary  to  a  decision  of  the  case,  and 
are    clearly    against   the    great    weight    ot 
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American  autliorities.  To  what  extent  that 
distinguished  jurist  may  have  been  in- 
fluenced by  the  express  provisions  of  his 
own  state  Constitution  it  is  hard  to  deter- 
mine from  reading  his  opinion ;  but  that  he 
was  in  fact  influenced  to  some  extent  there- 
by is  shown  by  the  following  quotation 
from  the  report  (24  Mich.  109).  He  says: 
"But  I  think  that,  so  far  as  is  important 
to  a  decision  of  the  case  before  us,  there  is 
an  express  recognition  of  the  right  of  local 
authority  by  the  Constitution.  That  in- 
strument provides  (art.  15,  §  14)  that  'ju- 
dicial officers  of  cities  and  villages  shall 
be  elected;  and  all  other  officers  shall  be 
elected  or  appointed,  at  such  time  and  in 
such  manner  as  the  legislature  may  direct.' 
It  is  conceded  that  all  elections  must,  under 
this  section,  be  by  the  electors  of  the  mu- 
nicipality. But  it  is  to  be  observed  that 
there  is  no  express  declaration  to  that  effect 
to  be  found  in  the  Constitution ;  and  it  may 
well  be  asked  what  there  is  to  localize  the 
elections  any  more  than  the  appointments. 
The  answer  must  be  that  in  examining  the 
whole  instrument  a  general  intent  is  found 
pervading  it,  which  clearly  indicates  that 
these  elections  are  to  be  by  the  local  voters, 
and  not  by  the  legislature,  or  by  the  people 
of  a  larger  territory  than  that  immediately 
concerned.  I  think,  also,  that  when  the  Con- 
stitution is  examined  in  the  light  of  previ- 
ous and  contemporaneous  history,  the  like 
general  intent  requires,  in  language  equally 
clear  and  imperative,  that  the  choice  of  the 
other  corporate  officers  shall  be  made  in 
some  form,  either  directly  or  indirectly,  by 
the  corporators  themselves." 

The  supreme  court  of  Indiana,  in  State 
ex  rel.  Jameson  v.  Denny,  118  Ind.  382, 
4  L.R.A.  79,  21  N.  E.  252,  asserted  the  same 
doctrine,  and  quoted  with  approval  from 
the  opinion  of  Judge  Cooley.  But  the  dis- 
senting opinion,  filed  in  that  ease  by  Jus- 
tice Mitchell,  we  tliink,  expresses  the  cor- 
rect principle.  At  118  Ind.  page  412,  ho 
says:  "The  Constitution  has  erected  no 
standard  by  which  to  determine  what  con- 
stitutes local  self-government,  or  what  are 
natural  and  inherent  rights,  as  those  terms 
relate  to  mimicipal  government.  These  are 
questions  of  political,  and  therefore  of  ex- 
clusively legislative,  concern,  with  which 
other  departments  cannot  interfere  without 
invading  the  legislative  domain." 

As  likewise  sustaining  the  doctrine  oi 
local  self-government,  see  Lexington  y. 
Thompson,  113  Ky.  540,  57  L.R.A.  776,  101 
Am.  St.  Rep.  361,  68  S.  W.  477.  But  these 
cases,  as  well  as  a  few  others  that  may  be 
found,  are  unquestionably  against  the  great 
weight  of  judicial  decision  in  this  country, 
and  are  unsound  in  principle.  Judge  Dillon, 
a  distinguished  judge,  as  well  as  teacher 
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and  writer  of  law,  and  of  whose  great  work 
on  Municipal  Corporations  it  was  said  by 
the  American  Bar  Association,  in  a  resolu 
tion,  passed  at  its  annual  meeting*  in  1909, 
accepting  the  author's  dedication  of  his  fifth 
edition,  ''His  great  woric  on  Municipal  Cor- 
porations will  live  after  many  of  the  mu- 
nicipal corporations  themselves  shall  have 
perished,"  says  (vol.  1,  §  98) :  "It  must 
now  be  conceded  that  the  great  weight  of 
authority  denies  in  toto  the  existence,  iu 
the  absence  of  special  constitutional  pro- 
visions, of  any  inherent  right  of  local  self- 
government  which  is  beyond  legislative  con- 
trol." 

Tn  discussing  the  powers  of  the  l^isla- 
ture,  in  that  most  excellent  work  of  his 
(Constitutional  Limitations,  7th  ed.  p.  126 j, 
Judge  Cooley  himself  declares  the  true  prin- 
ciple. He  there  lays  down  the  following  as 
one  of  the  fundamental  rules  by  which  to 
measure  the  extent  of  legislative  authority 
in  the  state:  "In  creating  a  legislative  de- 
partment and  conferring  upon  it  the  legisla- 
tive power,  the  people  must  be  understood 
to  have  conferred  the  full  and  complete 
power  as  it  rests  in,  and  may  be  exercised 
by,  the  sovereign  power  of  any  oountry,  sub- 
ject only  to  such  restrictions  as  they  may 
have  seen  tit  to  impose  and  to  the  limita- 
tions which  are  contained  in  the  Constitu- 
tion of  the  United  States.  The  legislative 
department  is  not  made  a  special  agency  for 
the  exercise  of  specifically  defined  legisla- 
tive powers,  but  is  intrusted  with  the  gen- 
eral authority  to  make  laws  at  discretion.*' 

Nothing  that  is  a  proper  subject  for  leg- 
islation can  properly  be  said  to  have  be<'n 
reserved  to  the  people  by  implication.  The 
Constitution  passed  all  sovereign  power  not 
expressly  retained  or  guaranteed  by  the 
Constitution  of  the  United  States.  We 
have  carefully  examined  many  of  the  de- 
cisions bearing  on  tliis  most  interesting 
topic,  and  will  now  quote  from  some  of  the 
cases  denying  the  doctrine  of  implied  reser- 
vation of  local  self-government. 

In  Americus  v.  Perry,  114  Ga.  871,  878, 
57  L.R.A.  230,  40  8.  E.  1007,  speaking  for 
the  court.  Justice  Cobb  says:  'There  is  not 
in  the  Constitution  of  this  state  any  express 
guaranty  of  local  self-goyernment  for  mu- 
nicipal corporations.  There  is  nothing  in 
the  Constitution  from  which  tliis  right  can 
be  legitimately  inferred.  How  far  a  com- 
munity shall  be  allowed  to  cdbtrol  its  own 
afl'airs  is  left  to  tlie  judgment  and  discre- 
tion of  the  general  assembly." 

He  also  quotes  approvingly  from  the  dis- 
senting opinion  of  Justice  Mitchell,  in 
State  ex  rel.  Jameson  v.  Denny,  supra. 

The  legislature  of  Texas  i)assed  an  act 
rechartering  the  city  of  Galveston,  changing 
its   form  of  government^   providing  for  a 
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govcrnnifnt  by  a  connnission  consistiiig  of 
Ave  memberfi,  as  in  the  case  at  bar,  and 
fnrtber  provided  tbat  two  of  them  fihonld 
be  eleeted  by  the  voters  of  the  city  and 
three  should  be  appointed  by  the  governor. 
The  act  tras  assailed  as  unconstitntional,  on 
the  ground  that  it  denied  to  the  people  of 
Galveston  the  right  of  self 'government.  The 
supreme  court  of  that  state  upheld  the  act, 
and  in  its  opinion  declares  that  no  right 
of  local  self-government,  based  on  history 
or  tradition,  exists  in  a  city,  whereby  the 
legislature  is  precluded  from  making  the 
menibers  of  the  governing  body  gubernato- 
rial appointees.  Brown  v.  Galveston,  07  Tex. 
3,  76  S.  W.  488. 

Philadelphia  v.  Fox,  64  Pa.  169,  holds 
that  'Hhe  legislature  may  modify  the  inter- 
nal arrangement  of  a  municipal  corporation 
or  destrov  it,"  and  that  it  mav  **con- 
tinue  the  existence  of  a  municipal  corpora- 
tion and  assume  the  appointment  of  all  its 
officers." 

Notwithstanding  there  is  more  reason  for 
supposing  that  local  self-government  was 
impliedly  reserved  by  the  people  of  Rhode 
Island  than  by  the  people  of  most  other 
states,  owing  to  the  peculiar  manner  in 
which  the  settlements  in  Providence,  Ports- 
mouth, and  Newport  were  made,  the  people 
having  purchased  the  lands  from  the  In- 
dians and  established  governments  without 
a  charter  of  ariv  kind  from  the  Crown,  vet 
it  was  said  by  the  highest  court  of  that 
state,  in  discussing  the  question  of  local 
self-government,  in  Newport  v.  Horton.  22 
R.  I.  at  page  203,  50  L.R.A.  330,  47  Atl. 
314 :  "While  this  subject  is  more  historical 
than  legal,  we  have  considered  it  to  this 
length  siihply  to  show  that  the  broad  claim 
made  and  so  urgently  pressed  by  the  peti- 
tioners cannot  be  sustained  to  the  extent 
of  holding  that  the  Constitution  of  the 
state  must  l>e  interpreted  according  to  an 
unwritten  theory  of  local  self-government, 
which  so  entered  into  its  provisions  as  to 
make  it  controlling  in  construing  those  pro- 
visions." 

Tlie  legislature  of  Ohio  passed  an  act  es- 
tablishing boards  of  public  aflPairs  for  cities 
of  first  grade  of  the  first  class,  and  author- 
ized the  governor  to  appoint  the  members 
of  said  boards.  The  supreme  court  held 
the  act  to  be  constitutional.  State  ex  rel. 
Herron  v.  Smith,  44  Ohio  St.  348,  7  N.  E. 
447,  12  N.  E.  820. 

In  1892  the  legislature  of  North  Carolina 
passed  an  act  amending  the  charter  of  the 
city  of  Wilmington,  providing  for  the  elec- 
tion, by  the  people,  of  one  alderman  from 
each  ward,  and-  the  appointment  of  one 
Alderman  in  aaich  ward  by  the  governor. 
The  constitutionality  of  the  act  \^'as  upheld 
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by  the  court.  Harriss  ▼.  Wright,  121  N. 
0.  172,  28  S.  E.  269. 

In  addition  to  the  foregoing,  we  cite  the 
following  authorities,  some  of  which  de- 
cide that  no  inherent  right  of  local  self- 
government  exists,  independent  of  express 
constitutional  guaranty;  and  others  deter- 
mine principles  which  are  at  variance  with 
the  doctrine  contended  for:  Redell  v. 
Moores,  63  Neb.  219,  55  L.R.A.  740,  93  Am. 
St.  Rep.  431,  88  N.  W.  243,  overruling  the 
earlier  case  of  State  ex  rel.  Atty.  Gen.  v. 
Moores,  55  Neb.  480,  41  L.R.A.  624,  76  N. 
W.  176,  in  which,  by  a  divided  court,  the 
opposite  view  was  taken;  Com.  v.  Plaisted, 
148  Mass.  375,  2  L.R.A.  142,  12  Am.  St. 
Rep.  666,  19  N.  B.  224;  Wulf  v.  Kansas 
City,  77  Kan.  :558,  94  Pac.  207;  Coyle  v. 
Gray,  7  Houst.  (Del.)  44,  40  Am.  St.  Rep. 
109,  80  Atl.  728:  President  etc.  of  Revenue 
V.  State,  45  Ala.  399;  Hunter  v.  Pittsburg, 
207  U.  S.  161,  52  L.  ed.  151,  28  Sup.  Ct. 
Rep.  40;  State  ex  rel.  Atty.  Gen.  v.  Coving- 
ton, 29  Ohio  St.  102;  State  ex  rel.  Rosen- 
stock  V.  Swift.  11  Nev.  128;  David  v.  Port- 
land Water  Committee,  14  Or.  98,  12  Pac. 
174;  Gooch  V.  Exeter,  70  N.  H.  418,  85  Am. 
St.  Rep.  637,  48  Atl.  1100;  Baltimore  v. 
State,  15  Md.  376,  74  Am.  Dec.  672;  State 
ex  rel.  Bulkeley  v.  Williams,  68  Conn.  131, 
48  L.R.A.  465,*^ 36  Atl.  24,  421. 

We  do  not  wish  to  be  understood  as  sav- 
ing  that  it  is  impossible  for  the  legisla- 
ture to  exceed  its  legitimate  powers,  unless 
ex[H*essly  restrained  by  the  Constitution. 
It  is  not  omnipotent.  It  cannot,  for  in- 
stance, reverse  a  judicial  decision,  although 
it  may  repeal  the  law  supporting  such  de- 
cision; neither  can  it  take  a  citizen's  prop- 
erty, or  levy  taxes,  for  purposes  purely  pri- 
vate. Because  those  things  do  not  fall 
within  tlie  legitimate  sphere  of  government. 
That  the  legislature  has  not  exceeded  its 
power  in  passing  the  act  "in  question,  we 
think,  is  clear.  But,  if  we  entertained  a 
doubt  on  the  question,  it  would  still  be  our 
duty  to  uphold  the  act.  A  court  exercises 
a  very  great  power  when  it  declares  a  law 
passed  by  the  legislature  to  be  void,  and  al- 
though its  power  to  do  so,  in  proper  cases, 
is  conceded,  still  it  is  a  grave  responsibility, 
which  the  courts  discharge  with  much  deli- 
cacy. When  the  constitutionality  of  an  act 
is  a  doubtful  question,  the  rule  is  to  uphold 
the  act.  Speaking  for  the  court  in  State 
ex  rel.  Dillon  v.  County  Ct.  60  W.  Va.  at 
page  351,  55  S.  E.  387,  Judge  Poffenbarger 
says:  "Statutes  cannot  be  overthrown  bv 
courts  as  unauthorized,  unless  the  want  of 
power  in  the  legislature  to  pass  them  is  be- 
yond doubt." 

See  also  Woodall  v.  Darst,  71  W.  Va. 
.350.  44  L.R.A. (N.S.)  83,  77  S.  E.  264,  80 
S.  E.  367,  Ann.  Cas.  1914B,  1278. 
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With  the  wisdom  or  propriety  of  the  act 
we  have  nothing  to  do.  Those  are  matters 
for  the  legislature  alone  to  consider;  it  de- 
termines the  public  policy.  Our  jurisdiction 
ends  when  we  have  determined  the  legisla- 
tive power  to  exist.  If  tlie  legislature  has 
made  a  mistake,  it  is  a  political  one;  and 
it  alone  can  correct  it.  It  is  the  proper 
guardian  of  political  rights;  and  the  right 
to  administer  municipal  government,  as 
well  as  to -create  it,  is  purely  a  political 
right,  not  a  natural  one. 

The  privilege  of  electing  their  municipal 
oflicers  is  withheld  from  the  citizens  of  Wil- 
liamson for  a  limited  time  only.  Relators 
are  appointed  to  hold  for  a  period  of  two 
years,  and  until  the  first  election,  provided 
for  by  the  act,  takes  place.  Tlieir  appoint- 
ment may  therefoi*c  well  be  regarded  as  pro- 
visional. Having  made  the  appointments, 
the  governor's  power  to  make  further  ap- 
pointments is  exhausted.  No  purpose  is 
shown  by  the  act  to  further  withhold  from 
tlie  people  of  the  city  the  privileges  usually 
granted  to  the  citizens  of  municipalities. 
Hence,  even  thougii  we  were  of  the  opinion 
that  the  legislature  could  not  withhold  from 
the  citizens  tlie  privilege  of  electing  their 
oflicers  indefinitely,  still  it  would  be  our 
duty  to  uphold  the  act,  and  the  governor *s 
appointments  made  thereunder,  as  being 
provisional.  In  this  view  we  are  supported 
by  the  opinion  of  Judge  Cooley  in  People 
ex  rel.  Le  Roy  v.  Hurlbut,  24  Mich.  44,  9 
Am.  Rep.  103,  who  held  that  the  act,  in 
that  case,  did  not  unduly  take  from  the  peo- 
ple the  right  of  local  self-government,  which 
he  asserted  as  an  inherent  riglit  in  the  peo- 
ple of  Detroit. 

Our  conclusion  leads  to  an  affirmance  of 
the  judgments  and  decrees  appealed  from, 
and  it  will  be  so  ordered. 

Poffeiilwrger,  P.,  dissenting: 

My  dissent  in  these  cases  is  founded  upon 
the  rules  universally  observed  in  the  solu- 
tion of  constitutional  questions  other  than 
the  one  now  under  consideration,  but  reck- 
lessly cast  aside  and  ignored,  I  think,  in 
every  case  in  which  the  constitutional  guar- 
anty to  municipal  corporations  of  the  right 
of  self-government,  respecting  matters  pri- 
marily or  peculiarly  local,  has  been  denied. 
Much  of  the  argument  relied  upon  for  jus- 
tification of  the  holding  merely  combats 
projiositions  not  set  up  in  support  of  the 
claim  of  the  guaranty,  nor  at  all  necessary 
to  maintenance  thereof. 

For  instance,  tliere  is  found  in  the  opin- 
ions labored  contention  against  the  sugges- 
tion of  inherent  right  of  self-goyemment. 
Nobody  denies  the  power  to  clothe  the  legis- 
lature with  unlimited  authority  over  mu- 
nicipal corporations  or  the  territory  within 
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their  boundaries.  Certain  natural  rights, 
life,  liberty,  and  the  piirsuit  of  happiness, 
are  regarded  as  being  inherent  and  inalien- 
able. To  sustain  the  right  of  looal  self- 
government,  under  the  Constitutions  of  the 
states  (and,  as  concerns  this  question,  they 
are  all  alike  in  substance),  it  is  wholly 
unnecessary  to  put  it  in  that  class.  It  suf- 
fices to  ascertain  that  the  people,  in  adopt- 
ing the  Constitution,  intended  to  secure  it 
to  the  inhabitants  of  the  territory  incorpo- 
rated. The  question  is,  not  what  power 
the  people  could  have  vested  in  the  legisla- 
ture, but  the  nature  and  extent  of  the  pow- 
er they  did  actually  vest  in  it.  Such  a 
right  is  not  one  naturally  or  divinely  inher- 
ent. Nobody  predicates  any  naturally  in- 
herent right  of  public  corporations  as  an 
attribute.  Nobody  denies  the  artificial  char- 
acter and  qualities  of  these  (M'ganizations. 
Nobody  asserts  the  right  of  local  self-gov- 
ernment is  essential  to  a  republican  form 
of  government.  Likely  it  is  not.  All  of 
these  considerations  lie  beyond  the  borders 
of  our  inquiries;  namely,  the  intent  of  the 
people  in  the  adoption  of  the  Constitution, 
the  goneral  nature  and  basic  elements  of  a 
municipal  corporation  as  contemplated  by 
them,  and  the  nature,  elements,  and  powers 
of  a  legislature,  according  to  their  knowl- 
edge and  conception  of  it  at  that  time. 
These  terms  in  the  Constitution  mean  now 
what  they  meant  then;  and  their  meaniug 
at  that  tin^  was,  for  the  purposes  of  inter- 
pretation and  construction,  just  what  the 
masses  understood  it  to  be.  The  contempo- 
raneous common  knowledge  of  the  subject, 
derived  from  tradition,  history,  litwature, 
science,  and  law,  is  the  universally  recog- 
nized test.  On  this  phase  of  the  discussion, 
the  conclusion  of  the  Supreme  Court  of  the 
United  States  ought  to  be  received  any- 
where as  satisfactory  authority.  In  Gib- 
bons V.  Ogden,  9  Wheat.  188,  6  L.  ed.  68, 
Mr.  Chief  Justice  Marshall  stated  the  prop- 
osition in  these  words:  "A&  men  whose  in- 
tentions require  no  concealment  generally 
employ  the  words  which  most  directly  and 
aptly  express  the  ideas  they  intend  to  con- 
vey, the  enlightened  patriots  who  framed 
our  constitution,  and  the  people  who  adopt- 
ed it,  must  be  understood  to  have  employed 
words  in  their  natural  sense,  and  to  have 
intended  what  they  have  said.'' 

The  state  courts,  including  our  own,  de- 
clare and  enforce  the  rule  with  equal  em- 
phasis and  vigor.  List  v.  Wheeling,  7  W. 
Va.  519;  Chesapeake  &  O.  R.  Co.  v.  Miller, 
19  W.  Va.  418;  State  v.  Harden,  62  W.  Va. 
323,  58  S.  £.  715,  00  S.  £,  394;  Capito  v. 
Topping,  65  W.  Va.  594,  22  Ii.R.A.(N.S.) 
1089,  64  S.  £.  846;  May  t.  Topping,  65 
W.  Va.  660,  64  8.  £.  848 ;  Daniel  t.  Simms, 
40  W.  Va.  563,  30  S.  £.  690:  SUt«  ex  rel. 
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Mays  V.  Br<ywD,  71  W.  Va.  523,  45  Ii.R.A. 
<N^.)  906,  77  S.  E.  243,  Ann.  Cag.  1914C, 
1;  Re  Jones,  71  W.  Va.  504,  45  L.R.A. 
(N.S.)  1030,  77  S.  E.  1029,  Ann.  Caa. 
1914C,  31;  State  v.  Mace,  5  Md.  350;  Man- 
ly ▼.  State,  7  Md.  147;  Hills  t.  Chicago, 
60  lU.  90;  Beardstown  t.  Virginia,  76  111. 
41. 

Advocacy  of  the  guaranty  invokes  noth- 
ing beyond  the  benefit  of  this  universal ly 
recognized  rule.  Assertions  of  inherent 
right,  occasionally  found  in  the  course  of 
argument,  mean  no  more  than  that,  as 
municipal  corporations  were  known,  at  the 
date  of  the  adoption  of  the  Constitution, 
local  self-government  was  an  invariable  at- 
tribute or  element  thereof,  just  as  a  piston 
and  a  steam  chent  are  now  known  to  be 
parts  of  steam  engines,  wheels  necessary 
elements  of  wagons,  and  foundations  essen- 
tial parts  of  houses.  In  that  sense,  it  was 
literally  and  indisputably  inherent.  But 
nobody.'  I  repeat,  has  ever  so  much  as  in- 
timated lack  of  power  in  the  people  to  have 
provided  in  their  Constitution  for  the  crea- 
tion of  public  corporations  without  such 
right. 

The  protest,  found  in  some  of  the  deci- 
sions, particularly  Redell  v.  Moores,  63  Neb. 
210,  55  L.R.A.  740,  93  Am.  St.  Rep.  481,  88 
N.  W.  243,  against  resort  to  unwritten  mat- 
ter or  principles  for  aid  in  constitutional 
construction,  there  denounced  as  the  intro- 
duction of  an  undefined  test,  "an  elusive 
something,  elastic  and  uncertain  as  an  un- 
written Constitution,"  is  equally  fallacious. 
Nobody  affirms  the  existence  of  an  unwrit- 
ten Constitution.  Nevertheless,  it  is  im- 
possible truthfully  to  assert  that  the  Con- 
stitution defines  the  terms  ''legislature''  or 
''municipal  corporation,"  or  specifically  sets 
forth  or  prescribes  the  powers,  functions,  or 
attributes  of  either.  Nor  can  that  instru- 
ment or  any  other  be  read  intelligently, 
without  application  to  its  words  of  the 
common  knowledge  of  their  meaning,  dis- 
closed by  tradition,  history,  literature, 
science,  and  law.  No  instrument  is  fully 
written.  Under  its  terms,  a  mass  of  com- 
mon knowledge  which,  if  fully  written, 
would  multiply  its  length,  sometimes  into 
volumes,  necessarily  comes  in  for  purposes 
of  definition.  Tlie  Constitution,  like  every 
legal  instrument,  is  written  only  in  the 
sense  that  its  words  generally  and  indefinite- 
ly cover  its  subject-matter,  but  it  is  un- 
written in  the  sense  that  its  words  must  be 
defined  by  resort  to  common  knowledge.  In 
the  latter  sense,  no  Constitution  nor  any 
other  instrument  is  written.  For  the  defini- 
tions of  words  and  the  nature  of  things 
the  oiNirts  must  draw  upon  the  great  reser- 
voir of  judicial  knowledge,  of  which  they 
take  aotice,  derived  from  human  experience 
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and  witnessed  by  tradition  and  books,  whieh 
form  no  part  of  the  instrument  itself. 

The  implications,  inferences,  and  deduc- 
tions drawn  from  the  language  and  provi- 
sions of  the  Constitution  for  support  of  the 
guaranty  of  local  self-government,  as  de- 
fined by  the  Michigan  supreme  court  and 
others,  are  not  different  in  character  from 
those  made  use  of  upon  other  occasions  of 
inquiry  for  the  meaning  or  intent  of  the 
Constitution.  Nor  do  they  differ  in  nature 
an  iota  from  those  upon  which  the  assertion 
of  unlimited  legislative  power  stands.  Leg- 
islatures have  such  powers  as  bodies  of  that 
kind  have  always  possessed  and  exercised. 
In  providing  a  legislature,  by  their  con- 
stitution, the  people  are  presumed  to  have 
intended  to  sanction  and  ordain  a  body  with 
such  powers  as  they  historically  knew  the 
Parliament  of  England  and  all  other  na- 
tional legislatures  possessed,  and  to  have 
it  exercise  those  powers  for  them,  except  in 
BO  far  as  they  saw  fit,  in  that  instrument, 
to  limit  or  curtail  that  inherent  power. 
This  presumption  is  the  sole  basis  of  ple- 
nary power  in  the  legislature.  A  denial  of 
its  power  to  do  any  ordinary  legislative 
act,  made  at  the  bar  of  this  or  any  other 
court,  can  be  legally  answered  in  no  other 
way.  A  search  of  the  Constitution  would 
reveal  no  provision  specifically  granting 
the  power.  To  say  the  legislature  has  all 
legislative  power  not  withheld  from  it  by 
the  Constitution,  without  giving  the  reason 
for  the  assertion,  would  be  as  unsatis- 
factory as  a  mere  declaration  of  the  exist- 
ence of  the  guaranty  in  question,  unac- 
companied by  reason  or  authority  for  it. 
Like  all  other  elements  of  civil  government, 
legislative  jurisdiction  and  authority  are 
artificial.  It  is  inherent  in  the  lawmaking 
body,  not  by  force  of  any  natural  law,  but 
because  it  is  historically  known  to  have 
been  conceded  or  assigned  to  it,  by  man- 
kind, throughout  all  the  ages  of  civilized 
and  enlightened  government.  For  the  defini- 
tion of  the  legislature  or  the  enumeration 
of  its  powers,  the  people,  in  adopting  the 
Constitution  providing  for  it, .  did  not  re- 
sort to  that  instrument,  but  to  their  com- 
mon knowledge  of  these  subjects,  derived 
from  sources  above  mentioned;  and  the 
courts  must  likewise  go  outside  of  the  instru- 
ment for  the  same  information,  when  called 
upon  to  ascertain  and  declare  the  nature 
and  extent  of  legislative  authority.  The 
meaning  of  the  Constitution,  respecting 
these  matters  as  well  as  all  others,  is  the 
intention  of  the  people  of  the  state  in 
the  adoption  thereof.  In  construing  the 
Constitution  as  a  whole,  or  any  provision 
of  it,  as  to  any  matter  not  made  plain 
and  certain  by  its  terms,  the  courts  must 
look  beyond  it  and  take  into  consideration, 
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fts  guides  to  the  intent  ion,  all  of  that  com- 
mon knowledge  of  the  subject  in  the  light 
of  which  the  people  framed  and  adapted  the 
proyision  in  question,  just  as  in  the  case  of 
the  construction  of  any  other  instrument. 

That  which  makes  it  necessary  to  go  be- 
yond the  specific  provisions  of  the  Consti- 
tution to  find  legislative  power  amply  juati- 
ties  resort  to  extrinsic  evidence  for  the 
definition  and  meaning  of  express  terms, 
provisions,  and  purposes  that  may,  when 
properly  understood,  that  is,  as  tlie  people 
undersl^d  them,  restrain  or  limit  powers 
expressly  or  impliedly  conferred  upon  the 
legislature,  or  regulate  the  exercise  thereof. 
Xo  provision  of  our  Constitution  expressly 
authorizes  the  legislature  to  charter  a  mu- 
nicipal corporation.  Xo  get  it  at  all,  we 
must  go  beyond  the  letter  of  the  instrument, 
as  I  have  suggested.  If,  when  found,  it 
has  a  limitation  fixed  upon  it  by  terms 
in  the  Constitution,  defined  by  extrinsic 
evidenoe  of  the  same  character  as  that  by 
which  the  existence  of  the  power  itself  is 
diaclosed,  there  can  be  no  justification  for 
allowanoe  of  the  one  witliout  the  other. 
They  are  of  equal  dignity  and. force.  Nei- 
ther is  fully,  or  specifically  written  in  the 
Constitution.  Both  are,  in  a  legal  sense, 
sufficiently  written  in  it, — written  in  the 
manner  and  to  the  extent  characteristic  of 
statutes,  contracts,  wills,  treaties,  and  all 
other  instruments.  Sound  rules  work  both 
ways.  A  Constitution  disallowing  such 
operation  warps  and  misuses  the  rule. 
Legislatures  are  no  older  nor  better  de- 
fined, legally,  historically,  or  scientifically, 
than  municipal  corporations.  Each  has  its 
vital  and  distinctive  characteristics  and 
functions.  Each  is  an  agency  of  the  state. 
Neither  is  the  st^te. 

Nor  is  the  corporation  any  more  a  legis- 
lative agent  than  is  a  coui*t  the  legislature 
has  constitutional  t>ower  to  create.  Each 
has  governmental  functions, — that  of  the 
legislature  being  general,  and  that  of  the 
municipal  corporation  local.  One  wields 
the  lawmaking  power  of  the  state,  the  other 
the  power  of  local  government,  under  legis- 
lative regulation.  From  the  earliest  dawn 
of  Anglo-SaxoEU  civilization  and  English 
jurisprudence,  municipal  corporations  have 
had  the  power  of  local  self-government. 
Deprivations  of  that  right  by  English  Kings 
were  regarded  by .  the  English  people  and 
Parliament  as,  acts  of  tyranny  and  des- 
potism,, and  constituted,  in  part,  the  basis 
of  a  revolution  which  dethroned  King 
James.  No  authority  in  the  legislature  be- 
yiHid  that  of  creation,  regulation,  and  abro- 
gation had  ever,  been  asseited  in  England 
or  Americai  prior  to  the  adoption  of  the 
Constitution  of  this  state.  As  municipal 
corporations  were,  then  known,  the  right  of 
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self-government  was  historically,  poUtieally, 
and  economically  inherent  in  thMii.  As  a 
legislature  was  then  known,  it  had  like  in- 
herent power,  among  oth^  innumerable 
things,  to  charter,  r^uiate,  and  abolish 
corporations  baring  the  right  of  local  self- 
government.  To  say  it  had  any  kind  of 
power  to  charter,  I'egulate,  and  abrogate 
corporationa  not  having  such  right  is  mere 
assumption,  unsustained  by  anything  in 
common  knowledge.  Not  found  in  the 
words  of  the  Gonstitution,  nor  in  common 
knowledge,  there  is  no  basis  for  the  asser- 
tion that  it  is  inherent  in  the  legislature. 
It  had  no  existenoe,  whereiSwe  tlie  people 
could  not  have  known  it,  when  they  adopt- 
ed the  Constitution,  and,  for  the  same  rea- 
son, it  has  no  place,  as  an  element  or  factor, 
in  the  inquiry  for  the  popular  intent.  On 
the  other  hand,  th6y  knew  no  legislature 
had  ever  assumed  authority  to  create  a 
corporation  without  power  of  self-govern- 
ment, and  that  no  existing  corporation 
lacked  such  power.  Presumptively,  there- 
fore, in  saying,  ''The  legislature  may,  by 
law,  authorise  the  corporate  authorities  of 
cities,  towns,  and  villages,  for  corporate 
purposes,  to  aaeess  and  collect  taxes,*'  and, 
in  limiting  the  legislative  power  respecting 
the  mode  and  manner  of  inx^rporating 
cities,  towns,  and  villages,  and  amending 
their  charters,  by  a  clause  of  §  39.  of  art.  6^ 
the  people  aflsumed  the  corporate  author- 
ities would  have  the  essential  character  of 
existing  corporate  authorities,  and  that  the 
cities,  towns,  and  villages  to  be  incorpo- 
ralied  would  be  such  in  general  character 
as  had  up  to  that  time  been  created,  not 
things  lacking  the  historically,  politically, 
and  economically  vital  and  basic  elements 
of  a  munieipal  corporation.  Of  course,  this 
view  rests  upon  implication  to  some  extent: 
but  the  implication  has  root  and  basis  in 
the  terms  of  the  Constitution.  Almost  every 
other  conclusion,  as  to  constitutional  in- 
tent, has  a  like  basis.  That  this  one  de- 
pends upon  implication  in  a  larger  degree 
or  to  a  greater  extent  than  do  some  others 
can  make  no  difference.  That  one  man  dis- 
tributes more  of  his  weight  to  his  h<eels,  in 
walking,  than  another,  is  consistent  with 
the  view  that  each  walks  on  his  feet.  Re- 
gardless of  detail  results,  the  principle  rules 
in  all  cases.  Just  here  it  may  be  truth- 
fully repeated  that  the  particular  power 
here  olaimed  for  the  legislature  does  not 
have  even  so  much  as  a  partial  foundation 
in  implication.  It  stands  solely  upon  ju- 
dicial assertion. 

It  is  the  province  of  the  people,  not  ol  the 
courts,  nor  the  legislatures,  to  make  Con- 
stitutions, and,  after  they  liave  bean  aade, 
they  are  not  to  be  construed  aecortHng  to 
mere  legislative  or  judicial  aotiona  or  ooft* 


BOOTEN  V.  WNSON. 


1U7 


ceptiotts  of  right  or  poliey.  The  test  of 
meaning  id  the  popular  intent  at  the  date  of 
the  adoption  of  the  instrument,  not  aoine 
other  date.  An  unwriitei  Constitution  may 
grow,  expand,  and  contract;  hut  a  written 
Constitution  cannot.  It  means  the  same 
always.  For  its  meaning,  we  must  go  to 
the  time  of  its  adoption.  Knowing  what  a 
West  Virginia  municipal  corporation  was 
in  1872,  we  know  what  kind  the  people  in- 
tended to  intrust  with  the 'exercise  of  the 
power  of  taxation.  Their  intention  then  is 
the  law  of  the  Constitution  now.  Hence 
it  is  wholly  immaterial  that  a  few  state 
courts  have  recently  voiced  a  different  con- 
ception of  the  nature  and  functions  of  such 
organizations.  Tliat  conception  did  not 
4»ntor  into  or  influence  tlie  conduct  of  the 
makers  of  our  Constitution,  wherefore  it 
sliould  not  be  allowed  to  influence  us  upon 
the  inquiry  for  its  true  meaning. 

Speaking  of  the  Federal  Constitution,  in 
Scott  V.  >Sanfoi^,  19  How.  398,  1,3  L.  ed. 
691,  Mr.  Chief  Justice  Taney  said:  "It  is 
not  only  tlie  same  in  words,  but  the  same 
in  meaning,  and  delegates  the  same  power 
to  the  government,  and  reserves  and  secures 
the  same  rights  and  privileges  to  the  citi- 
zens: and  as  long  as  it  continues  to  exist 
in  its  present  form,  it  speaks  not  only  in 
the  same  words,  but  with  the  same  meaning 
and  intent  with  which  it  spoke  when  it 
came  from  the  hands  of  its  framers,  and  was 
A'oted  on  and  adopted  by  the  people  of  the 
United  States.  Anv  other  rule  of  con- 
Ht ruction  would  abrogate  the  judicial  char- 
acter of  this  court,  and  make  it  the  mere 
reflex  of  tlie  popular  opinion  or  passion  of 
the  day." 

In  South  Carolina  v.  United  States,  199 
U.  S.  4.37,  50  L,  cd.  261,  26  Sup.  Ct.  Rep. 
110,  4  Ann.  Cas.  737,  Mr.  Justice  Brewer, 
citing  the  Scott  Case,  and  quoting  the  lan- 
guage here  taken  from  it,  reiterated  the 
doctrine  in  these  terms:  "The  Constitution 
is  a  written  instrument.  As  such  its 
meaning  does  not  alter.  That  which  it 
meant  when  adopted  it  means  now.  Being 
a  grant  of  powers  to  a  government,  its  lan- 
guage is  general,  and  as  changes  come  in 
social  and  political  life  it  embraces  in  its 
grasp  all  new  conditions  which  are  within 
the  scope  of  the  powers  in  terms  conferred. 
In  other  words,  while  the  powers  granted 
do  not  change,  they  apply  from  generation 
to  generation  to  all  things  to  which  they 
are  in  their  nature  applicable.  This  in  no 
manner  abridges  the  fact  of  its  changeless 
nature  and  meaning.  Those  things  which 
are  within  its  grants  of  power,  as  those 
grants  were  understood  when  made,  are  still 
within  them,  and  those  things  not  within 
thetn  remain  still  excluded." 

Read  in  the  Hght  of  the  firmly  established  ' 
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rules  giving  paramount  force  to  the  inten- 
tion of  the  |)eop1e  and  determining  methods 
of  ascertaining  it,  the  arguments  of  the 
judges  of  the  Michigan  court,  in  People  ex 
rel.  Le  Roy  v.  Hurlbut,  24  Mich.  44,  9  Am. 
Rep.  103,  are  unanswerable.  At  page  88 
of  24  Mich.  Chief  Justice  Campbell  said: 
"Incorporated  cities  and  boroughs  have 
always,  both  in  England  and  in  America, 
been  self-governing  communities  within  such 
scope  of  jurisdiction  as  their  diarters  vest 
in  the  corporate  body.  According  to  the 
doctrine  of  the  common  law,  a  corporation 
aggregate  for  municipal  purposes  is  nothing 
more  or  less  than  'investing  the  people  of 
the  place  with  the  local  government  there- 
of.' Cuddon  V.  Eastwick,  1  Salk.  193,  91 
Eng.  Reprint,  174.  In  the  absence  of  any 
provision  in  the  charter  creating  a  repre- 
sentative common  council,  the  whole  body 
of  freemen  make  the  common  council,  and 
act  for  the  corporation  at  their  meetings. 
Comyns's  Dig.  'Franchises,*  F.  25.  It  is 
agreed  by  historians  that  originally  all  bor- 
oughs acted  in  popular  assembly,  and  that 
the  select  common  council  was  an  innova- 
tion, which  may  have  been  of  convenience 
or  by  encroachment.  In  modern  times 
cities  have  generally  acted  in  ordinary  mat- 
ters by  such  a  select  body.  But  townships 
still  act  by  vote  at  town  meetings,  and  for 
many  purposes  connected  with  taxation  the 
people  of  cities  usually  have  the  same  privi- 
lege. But  whether  acting  directly  or  by 
their  representatives,  the  corporation  is, 
in  law,  the  community,  and  its  acts  are  their 
acts,  and  its  officers  their  ofticers.  The  doc- 
trine is  elementary  that  all  corporation 
officers  must  derive  office  from  the  corpora- 
tion. Kyd,  Corp,  chap.  3,  §  8.  Tliis  has 
been  from  time  immemorial  settled  law.  By 
articles  15  and  16  of  the  Great  Charter,  it 
was  stipulated  that  the  liberties  and  free 
customs  of  London  and  all  other  cities,  bor- 
oughs, towns,  and  ports  should  be  preserved. 
Those  liberties  were  all  connected  with  and 
dependent  upon  the  right^  to  choose  their 
own  officers  and  regulate  their  own  local 
concerns.  The  sole  motive  of  the  infamous 
proceedings  of  Charles  II.  to  procure  the 
forfeiture  of  these  corporate  charters  was 
to  enable  him  to  interfere  in  the  selection 
of  corporate  officers.  When  he  had  secured 
a  decision  against  the  city  of  London  ad- 
judging the  charter  forfeited  on  trumped- 
up  charges  of  sedition  and  illegal  tolls,  he 
offered,  through  Lord  Keeper  North,  to 
respite  the  judgment,  if  the  city  would  give 
him  such  a  right  of  control  over  its  election 
of  officers  as  to  enable  him  to  exclude  per- 
sons not  acceptable  to  the  Crown.  8  How. 
St.  Tr.  1281;  Lives  of  Lord  Chancellors,  vol. 
4,  pp.  318,  319.  These  inferences  with  both 
the  English  and  American  colonial  charters 
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were  always  regarded  as  legal  outrages,  and 
contrary  to  all  constitutional  principleSi  and 
one  of  the  first  acts  of  Parliament,  after 
the  Revolution  of  1688,  was  passed  to  pre- 
vent any  future  action  of  that  kind." 

In  those  jurisdictions  in  which  the  right 
of  self 'government  is  recognized  and  placed 
beyond  legislative  abrogation,  the  courts 
carefully  mark  the  distinction  between  cor- 
porate jurisdiction  over  purely  local  mat- 
ters and  sucIl  jurisdiction  over  matters  of 
a  general  public  nature,  conceding  legisla- 
tive power  to  commit  the  latter  to  the  care 
of  officers  and  boards  not  selected  by  the  in- 
habitants of  the  corporation,  and  some  of 
the  decisions  relied  upon  as  authority  so 
to  treat  matters  of  purely  local  concern  go 
no  further  than  the  divestiture  of  corporate 
control  of  police  and  fire  officers  and  tri- 
bunals. Such  is  the  character  of  the  de- 
cision in  Newport  v.  Horton,  22  R.  I.  196, 
50  L.ILA.  330,  47  Atl.  312,  which  involved 
only  a  police  officer.  In  its  opinion  the 
court  indicated  its  entire  satisfaction  with 
the  doctrine  of  the  Michigan  cases.  The 
following  excerpts  from  the  opinion  disclose 
the  court's  attitude:  "Towns  and  cities  are 
recognized  in  the  Constitution,  and  doubt- 
less they  have  rights  which  cannot  be  in- 
fringed. .  .  .  We  assume  that  the  towns 
and  cities  in  tliis  state  have  the  same 
rights  which  towns  and  cities  have  in  other 
states  under  the  prevalent  form  of  state 
government.  Our  inquiry,  therefore,  is 
whether  the  establishment  of  police  authori- 
ties by  the  state  infringes  the  rights  of  self- 
government.  .  .  .  The  clear  weight  of 
authority  sustains  the  riglit  of  the  legisla- 
ture to  control  police,  and  equally  is  it  sus- 
tained by  sound  reason.'' 

The  opinion  concludes  with  this  quota- 
tion from  the  opinion  of  Judge  Staples  in 
Burch  V.  Hardwicke,  30  Gratt.  38,  32  Am. 
Rep.  640:  "The  distinction  recognized  in 
all  of  them  is  between  officers  whose  duties 
are  exclusively  of  a  local  nature  and  officers 
appointed  for  a  articular  locality,  but  yet 
whose  duties  are  of  a  public  or  general 
nature.  When  they  are  of  tlie  latter  char- 
acter they  are  state  officers,  whether  tlie 
legislature  itself  makes  the  appointment  or 
delegates  its  authority  to  tlio  municipality. 
The  state,  as  a  political  society,  is  interest- 
ed in  the  suppression  of  crime,  and  in  the 
preservation  of  peace  and  good  order,  and 
in  protecting  the  rights  of  persons  and  prop- 
erty. No  duty  is  more  general  and  all- 
pervading  than  this.  It  extends  alike  to 
towns  and  cities  as  to  the  country.  It 
looks  to  tlie  preservation  of  order  and 
security  in  the  state,  at  elections,  and  at 
all  public  places;  the  protection  of  citi- 
zens ...  at  railway  stations,  at  steam- 
lioat  landings;  the  enforcement  of  the  laws 
L.R.A.19]  7A. 


against  intemperance,  gambling,  lotteries, 
violations  of  the  Sabbath,  and,  in  fine,  the 
suppression  of  all  those  disorders  which 
affect  the  peace  and  dignity  of  the  state 
and  the  security  of  the  citizen.  The  instru- 
mentalities by  which  these  objects  are  effect- 
ed, however  appointed,  by  whatever  name 
called,  are  agencies  of  the  state,  and  not 
of  the  municipalities  for  which  they  are 
appointed  or  elected.  The  whole  machinery 
of  civil  and  criminal  justice,  says  a  learned 
judge,  has  been  so  generally  confided  to 
local  agencies  that  it  is  not  strange  if  it 
has  sometimes  been  considered  as  of  local 
concern.  But  there  is  a  clear  distinction 
in  principle  between  w^hat  concerns  the  state 
and  that  which  does  not  concern  more  than 
one  locality." 

The  larger  number  of  cases  cited  in  sup- 
port of  the  majority  opinion  fall  far  short 
of  the  proposition  accepted  by  it,  in  so  far 
as  they  actually  decide  anything.  Balti- 
more V.  Howard,  15  Md.  3J6,  74  Am.  Dec. 
572,  involved  only  state  control  of  the 
police.  Goodi  v.  Exeter,  70  N.  H.  413,  85 
Am.  St.  Rep.  637,  48  Atl.  1100,  involved  the 
same  question.  President  etc.  of  Revenue 
V.  State,  45  Ala.  407,  involved  only  the 
state's  power  of  taxation.  Com.  v.  Plaisted, 
148  Mass.  375,  2  L.R:A.  142,  12  Am.  St. 
Rep.  566,  10  N.  E.  224,  involved  only  a 
police  regulation  prescribed  by  a  police 
board  appointed  by  the  governor.  Hunter 
V.  Pittsburgli,  207  U.  S.  161,  52  L.  ed.  151, 
28  Sup.  Ct.  Rep.  40,  merely  denies  the  exist- 
ence of  any  Federal  question  in  a  contest 
between  the  legislature  and  a  municipal 
corporation.  Wulf  v.  Kansas  City,  77  Kan. 
358,  94  Pac.  207,  David  v.  Portland  Water 
Committee,  14  Or.  98,  12  Pac.  174,  Harriss 
V.  Wright,  121  N.  C.  172,  28  S.  E.  260, 
Brown  v.  Galveston,  97  Tex.  1,  76  S.  W. 
488,  Americus  v.  Perry,  114  Ga.  871,  ol 
L.R.A.  230,  40  S.  E.  1004,  Philadelphia  v. 
Fox,  64  Pa.  169,  and  State  ex  rel.  Herron 
V.  Smith,  44  Ohio  St.  348,  7  N.  E.  447,  12 
N.  E.  829,  all  support  the  opinion.  Against 
it  stand  express  decisions  in  Indiana,  Iowa, 
Michigan,  Alabama,  Illinois,  Kentucky, 
Tennessee,  and  North  Dakota.  The  weight 
of  authority',  therefore,  seems  clearly  to  be 
against  the  assumption  of  right  in  the  legis- 
lature to  deprive  public  corporations  of 
the  right  of  local  Belf-government,  notwith- 
standing Judge  Dillon's  view  of  the  situa- 
tion. His  great  ability  I  cheerfully  confess, 
but  I  cannot  ascribe  to  him  legal  infallibil- 
ity as  an  attribute. 

The  conclusion  adopted .  by  the  court 
leaves  the  l^islature  wholly  unrestrained. 
It  may  turn  over  to  appointees  of  the  gov-. 
ernor  every  municipal  corporation  in  the 
state,  if  it  sees  fit  to  do  so»  and  such  ap> 
pointeee  need  not  be  residents  of  the  eorpo- 
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rations  thej  are  to  govern.  Citizens  of 
Huntington  may  be  made  rulers  of  Charles- 
ton, and  citizens  of  Charleston  rulers  of 
Huntington.  The  government  of  all  the 
cities  may  be  intrusted  to  citizens  of  the 
rural  sections.  None  of  these  things  are 
likely  to  happen,  of  course,  but  a  construc- 
tion making  them  possible  is  violative  of 
the  rules  of  interpretation.  An  absurd  or 
ridiculous  possibility  of  results  always  con- 
demns the  construction.  "But,  as  in  the 
case  of  statutes,  this  rule  [that  plain  pro- 
visions must  be  allowed  full  effect,  without 
regard  to  consequences]  extends  only  so  far 
as  the  language  of  a  constitutional  pro- 
vision ia  plain  and  unambiguous,  .  .  . 
and  where,  imderstood  in  that  sense,  it 
raises  no  conflict  with  other  provisions  in 
the  same  instrument,  and  gives  occasion 
to  no  absurd  effect.  An  intention  to  pro- 
duce sudi  results  cannot,  of  course,  be  im- 
})uted  to  the  framers  of  a  Constitution,  or 
to  the  people  adopting  it,  any  more  than 
to  the  legislature  in  passing  a  statute. 
And  hence,  to  avoid  them,  aids  in  the  con- 
struction of  constitutional  provisions  are 
recognized  as  permissible,  analogous  to 
those  allowed  in  the  construction  of  stat- 
utes." Endlich,  Interpretation  of  Statutes, 
§  509. 

See  Hasson  v.  Chester,  67  VV.  Va.  278, 
67  8.  E.  781,  Re  Jones,  71  W.  Va.  567,  605, 
45  L.R.A.{N.S.)  1030,  77  S.  E.  1029,  Ann. 
Cas.  1914C',  31.  and  Peyton  v.  Holley,  72 
W.  Va.  540,  542,  78  S.  E.  666. 

Can  anything  be  more  obvious,  as  a  mat- 
ter of  reason,  than  that  the  people  would 
have  provided  safeguards  against  such  re- 
sults as  are  here  suggested  as  being  possible, 
if  they  had  realized  that,  in  adopting  the 
Constitution,  they  were  clothing  the  legis- 
lature  with  power  to  take  away  from  the 
people  of  the  cities,  to^vns,  and  villages  the 
right  of  self-goTernment  they  then  held? 
The  omission  thereof  proves  lack  of  intent 
to  give  such  power.  Of  course,  this  invokes 
the  force  of  implication;  but  it  is  utterly 
impossible  to  interpret  the  Constitution 
without  resort  to  implications.  What  pre' 
vents  the  legislature  from  providing  ap- 
pointed commissioners  to  govern  the  coun- 
ties and  districts?  Words  of  express  pro- 
hibition thereof  cannot  be  found  in  the  Con- 
stitution. It  comes  only  from  implication. 
Almost  all  of  the  restraints  upon  legislative 
power  are  implied,  just  as  almost  all  the 
power  it  has  rests  upon  implication.  Of 
course,  some  implications  are  stronger  than 
others;  but  that  does  not  affect  the  prin- 
ciple. To  uphold  a  particular  view  in  a 
particular  line  of  policy,  the  courts  which 
deny  right  of  corporate  local  self-govern- 
ment are  forced  wholly  to  disregard  the 
principle  in  one  aspect,  and  to  stand  upon 
L.R.A.1917A. 


it  in  another.  Such  construction  cannot  be 
sound. 

The  legislature  is  entitled  to  the  benefit 
of  all  doubts  as  to  the  extent  of  its  author- 
ity ;  but  whether  there  is  a  doubt,  in  a  given 
instance,  depends  upon  the  result  of  the  ap- 
plication of  the  settled  rules  of  interpreta- 
tion, in  the  quest  for  the  meaning  of  the 
Constitution.  A  doubt  arising  from  failure 
to  apply  the  rules  is  legally  no  doubt  at 
all,  and  does  not  bring  the  court  within 
the  protection  of  the  doubt  rule.  Observ- 
ance of  the  rules,  upon  this  inquiry,  leads 
to  an  absolute  certainty  of  lack  of  the 
power  the  legislature  has  assumed. 

Nor  can  the  act  be  upheld  as  one  authoriz- 
ing provisional  appointments.  It  puts  the 
appointees  in  for  two  years,  if  it  puts  them 
in  at  all.  If  thev  should  be  admitted, 
they  cannot  retire,  after  having  organized 
the  new  government,  without  creating  va- 
cancies for  the  filling  of  which  the  act 
makes  no  provision.  There  is  no  local  ap- 
pointing power,  nor  anybody  authorized  to 
call  an  election.  The  only  ground  of  justifi- 
cation of  provisional  appointments  suggest- 
ed by  any  authority,  is  the  possible  neces- 
sity, under  conceivable  conditions,  of  in- 
trusting the  preliminary  work  of  organiza- 
tion or  installation  to  men  peculiarly  quali- 
fied for  it.  In  such  cases  the  legislature 
has  no  power  to  put  them  in  by  appoint- 
ment for  a  longer  period  than  is  necessary 
to  the  performance  of  snch  work.  They 
must  get  out  the  moment  it  is  completed. 
Such  was  tlie  opinion  of  Judges  Cooley  and 
Christiancy  in  People  ex  rel.  Le  Roy  v. 
Hurlbnt,  24  Mich.  44,  9  Am.  Rep.  103.  The 
other  two  judges  denied  legislative  authori- 
ty to  make  provisional  appointments  at  all. 
The  terms  specified  in  the  act  held  uncon- 
stitutional in  the  Michigan  case  were  two, 
four,  six,  and  eight  years.  No  member  of 
the  court  thought  any  of  the  ofHcers  could 
serve  throughout  the  specified  time.  Judge 
Cooley  said:  "The  excess  of  autliority  was 
only  in  providing  that  the  appointments 
made  should  continue  for  two,  four,  six.  and 
eight  years.  ...  If  the  exact  period 
for  the  cessation  of  their  official  functions 
was  not  named,  we  must  suppose  the  legis- 
lative purpose  to  have  been  that  the  com- 
mon council,  to  whom  had  been  given  the 
power  to  fill  vacancies,  should  proceed  to  do 
so  whenever  in  their  view  the  functions  of 
the  provisional  board  had  been  fulfilled. 
From  that  time  the  provisional  incumbents 
could  rightfully  occupy  only  till  appointees 
were  named  by  the  board  possessing  the 
general  power  to  appoint.  I  think  tlie  posi- 
tion of  this  case  is  precisely  the  same  that 
it  would  have  been  if  the  act  were  as  I 
have  supposed." 

By   til  is   he   meant   the   appointees   were 


12U0 


WEST  VIRC4IXU  SUPBEME  COURT  OF  APPEALS. 


legally  in  the  same  aituati&n  a«  if  no  terms 
had  been  prescribed.  A  later  ^Michigan  case, 
Moreland  v.  Millen,  126  Mich.  381,  86  N. 
W\  882,  held  unconstitational  a  statute  pro- 
Abiding  for  an  appointment  to  the  oflice  of 
superintendent  of  public  works  for  a  period 
of  about  a  year,  and  expressly  declaring  it 
to  be  provisional.  These  are  the  only  de- 
cisions found  that  discuss  at  any  Icngtii  the 
suggestion  of  provisional  appointments,  and 
they  are  squarely  contradictory  of  the  posi- 
tion taken  in  the  majority  opinion.  Aside 
from  authority,  we  know,  as  a  matter  of 
common  knowledge,  there  was  no  exigency 
requiring  these  appointments  to  be  made 
for  two  years.  Except  as  to  the  number 
and  official  titles  of  the  governing  officers 
and  their  terms  of  office,  the  new  form  of 


government  is  not  radically  different  front 
the  old.  The  corporate  powers  are  sub- 
stantially the  same.  Williamson  hod  been 
governing  itself  for  years.  Municipal  gov- 
ernment was  not  a  new  or  intricate  problem 
for  its  citizens.  Moreover,  there  was  abund- 
ant time  between  the  passiige  of  the  act 
and  July  1,  1915,  for  the  election  of  the  com- 
missioners. The  legislature  could  not  make 
occasion  for  a  provisional  government  by 
its  own  failure  to  provide  for  a  prelimin- 
ary election,  in  the  manner  in  which  it  has 
so  often  done  that.  As  the  act  took  effect 
May  9th,  there  was  ample  time  between 
that  date  and  July  Ist  for  an  election. 

Petition  for  rehearing  denied. 


Annotation — Constitutionality  of  commission  form  of  government  fpr  mn- 

nicipaliti^ 

The  earlier  oases  on  the  oonstitution- 
ality  of  the  commission  form  of  g^overn' 
inent  for  municipalities  are  discussed  in 
the  notes  to  State  ex  rel.  Hunt  v.  Tau- 
sick,  35  L.R.A.(N.S.)  802;  State  ex  rel. 
Simpson  v.  Mankato,  41  L,R,A.(N.S.) 
Ill,  and  that  to  Mnnn  v.  Finger,  51 
L.R.A.(N.S.)  63L 

While,  as  pointed  out  in  the  note  to 
State  ex  rel.  Simpson  v.  Mankato,  these 
notes  have  not  been  ooniined  strictly  to 
a  discussion  of  the  constitutionality  of 
the  commission  idea  in  government,  that 
is,  to  the  constitutionality  of  such  a 
government  as  distinguished  from  one 
containing  the  usual  department  of  mu- 
nicipal government,  and  matters  which 
are  not  peculiar  to  the  commission  form 
of  government  have  been  touched  upon, 
the  notes  are  not  exhaustive  as  to  such 
matters. 

The  constitutionality  of  the  commis- 
sion form  of  government  has  been  sus- 
tained generally.  See  earlier  notes 
above  referred  to  and  cases  to  which 
these  notes  are  appended.  It  is  stated 
in  Barnes  v.  Kirksville  (1915)  266  Mo. 
270,  180  S.  W.  545,  that  the  union  in  the 
hands  of  commissioners  of  quasi  judicial 
as  well  as  administrative  authority  does 
not  violate  the  Constitution  of  the  vari- 
ous states;  since  the  municipalities  so 
governed  are  not  in  any  sense  sovereign- 
ties, and  hence  do  not  fall  within  the 
provisions  of  the  Constitution  which  ap- 
portion the  powers  of  sovereign  states. 

A  commission  form  of  government 
which  placed  the  school  affairs  and  li- 
braries of  the  municipality  in  control  of 

the  nuivor  and  six  eouncilmen,  one  of 
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which  latter  was  to  be  known  as  the 
commissioner  of  education,  and  had  gen- 
eral charge  of  the  schools  and  libraries, 
and  which  was  adopted  solely  by  the 
male  voters  of  the  municipality,  was 
sustained  as  against  the  objection  that 
women  who  by  a  constitutional  provi- 
sion were  authorized  to  vote  for  school 
officers  and  members  of  library  board, 
and  were  eligible  to  hold  any  oMce  per- 
taining to  tlM  management  of  schools  or 
libraries,  were  barred  from  voting  there- 
on. State  ex  rel.  Smii^  v.  St.  Paul 
(1914)  128  Minn.  82, 150  N.  W.  389. 

It  is  held  in  Morris  v.  Fagan  (1914)  85 
N.  J.  L.  617,  90  Atl.  367,  that  whether  a 
commission  form  of  government  for  a 
municipality  has  received  the  requisite 
number  of  votes  at  an  election  to  deter- 
mine whether  or  not  it  should  be  adopted 
cannot  be  raised  by  a  private  individual, 
and  that  only  the  attorney  general  act- 
ing as  a  representative  of  the  state  can 
call  into  question  the  legality  of  the  ex- 
istence of  the  commission  form  of  gov- 
ernment. 

A  provision  in  a  municipal  commis- 
sion government  act  that  maJkea  the  com- 
missioners judges  of  their  own  election 
contest  has  been  held  not  unconstitu- 
tional as  being  in  violation  of  the  due 
process  of  law  clause,  on  the  theory 
that  no  officer  has  a  vested  right  in  an 
office,  and  therefore  the  doctrine  of  due 
process  of  law  has  no  application.  Lv- 
ons  V.  Becker  (1916)  272  Dl.  333,  111  N. 
E.  980;  Bo  wen  v.  Russell  (1916)  272  HI. 
313,  111  N.  E.  978. 

The  provision  in  an  act  amending  the 
commission  government  act  for  munici- 
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palities,  creating  a  board  of  pnblic  safe- 
ty for  ffuch  municipalities,  and  vesting 
in  such  board  certain  powers,  was  sus- 
tained as  against  tbe  objection  that  this 
provision  was  not  clearly  expressed  in 
the  title  to  the  act,  in  State  ex  rel.  Gun- 
ter  V.  Thompson  (1916)  193  Ala.  661,  69 
So.  '461.  The  act  was  also  sustained  as 
against  the  objection  that  it  was  a  local 
law,  since  it  was  drawn  so  that  only  one 


municipality   fell    within    the   class   as 
designated. 

See  Jacksonville  v.  Bowden  (1914)  67 
Fla.  181,  L.R.A.1916D,  913,  64  So.  760, 
Ann.  Cas.  1915D,  99,  and  note  appended 
to  this  case  as  reported  in  L.R.A.1916D, 
at  page  921,  on  statutes  conferring  pow- 
ers upon  municipalities  or  counties  in 
respect  to  their  officers  as  the  delegation 
of  legislative  power.  W.  A.  E. 
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SLOAN  STATE   BANK 
v, 

B.  M.  STODDARD  &  SON  et  al.,  Appts. 

(—  Iowa,  — ,  159  N.  W.  636.) 

Mortgwge  —  aoo^tanoe  —  proceeds  -* 
waiver  of  cdalm. 

1.  A  chattel  moi*tgagee  waives  the  lien 
of  his  mortgage  by  accepting  the  proceeds 
of  the  mortgaged  property  to  apply  upon 
his  claim  with  knowledge  of  their  source. 
For  oth€r  cases,  see  Ch<ittel  Mortgage,  V. 

in  Dig,  1-52  N.  8. 

Trover  —  conversion      of      mortgaged 
property  —  claim  against  purchaser. 

2.  A  chattel  mortgagee  does  not  per  se 
waive  its  claim  against  a  purchaser  of  the 
mortgaged  property  by  accepting  >  proceeds 
of  the  sale,  where,  after  the  property  had 
been  mingled  with  other  property  of  the 
purchaser,  so  that  the  lien  could  not  be 
enforced,  and  it  had  notified  the  purchaser 
that  it  would  hold  him  personally  liable, 
the  purchaser  notified  the  mortgagor  to  set- 
tle with  tiie  mortgagee,  and  he  in  response 
paid  over  the  proceeds  of  the  sale  which 
remained  in  his  posseesion. 

For  other  ca^es,  see  Chattel  Mortgage,  V, 
in  Dig,  l^Z  N.  8, 

(October  21,  1916.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Woodbury 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  the  value  of  certain  com 
covered  by  chattel  mortgages  which  had 
been  executed  by  the  mortgagor  to  plaintiff 
and  sold  by  the  former  to  defendants.  Af- 
firmed. 

Statement  by  Ladd,  J.: 

Action  for  the  value  of  certain  corn  cov- 
ered by  two  chattel  mortgages  executed  by 
F.  A.  Godsey  and  wife  to  plaintiff  and  sold 
hy  said  Ge#8ey  to  defeodaifts  resulted  in 
judgment  as  prayed.  The  defendants  ap- 
peal. 

Note.— As  to  waiver  of  lien  of  chattel 
mortgage  by  accepting  proceeds  of  sale  of 
propert3%  see  annotation  following  this  case, 
post,  1262.  • 

L.R.A.1917A. 


Messrs.  C.  N.  Jepson  and  J.  F,  Steoker 
for  appellants. 

Messrs.  Henderson  &  Fribourg  and 
Buckley  &  Caldcrhead  for  appellee: 

Ladd,  J.,  delivered  the  opinion  of  the 
court : 

F.  A.  Godsey  and  wife  executed  their 
promissory  note  dated  Augiwt  17,  1912,  to 
plaintiff  for  $1,000  payable  February  1, 
1914,  with  interest  at  the  rate  of  8  per 
cent  per  annum,  and  also  a  chattel  mort- 
gage securing  payment  thereof,  covering 
designated  personal  property  and  'all  crops 
grown  during  1913*'  on  a 'quarter  section  of 
land  therein  described.  Later  on  they  exe- 
cuted another  promissory  note  for  $320 
dated  September  23,  1913,  and  payable  Feb- 
ruary 2,  1914,  with  interest  at  the  same 
rate  as  the  previous  note.  A  chattel  niort- 
gage  was  executed  at  the  same  time,  cover- 
ing all  the  crop  of  corn  then  in  the  field 
on  the  farm.  About  November  21,  1913, 
defendants  purchased  corn  raised  on  said 
premises  during  the  season  of  J  913,  valued 
at  $558.77.  Plaintiff  learned  of  this  a  day 
or  two  afterwards  and  notified  defendants 
that  they  would  be  held  for  the  corn. 
Thereupon  defendants  telephoned  Godsey  to 
''come  in  and  settle"  with  plaintiff.  They 
had  mentioned  obligations  to  the  bank 
when  paying  Godsey  for  the  corn,  and  he 
had  promised  to  take  care  of  them  as  far 
as  he  could;  but  he  used  a  part  for  other 
purposes  and  paid  plaintiff  $120  on  Novem- 
ber 24th  following.  The  cashier  of  plain- 
tiff testified  that  nothing  was  said  con- 
cerning the  source  of  this  money,  and  he 
did  not  know,  though  he  surmised  that  it 
was  a  part  of  the  proceeds  of  the  corn,  as 
Godsey  had  no  other  source  from  which  to 
draw  it.  The  latter  testified  that  when  he 
took  the  money  in,  plaintiff's  cashier  "was 
a  little  bit  miffed.  I  told  him  I  had  to  pay 
some  debts  that -I  had.  He  was^a  little 
angry  because  I  did  not  fetch  it  all  over  to 
him."  Thereafter,  by  an  arrangement  be- 
tween plaintiff  and  Godsey,  all  other  prop- 
erty covered  by  the  chattel  mortgages  was 
sold  at  auction  and  the  proceeds  applied  on 
the  notes,  leaving  a  balance  unpaid  of  some- 


1262 


IOWA  SUPREME  COURT. 


thing  over  $200.  Plaint  iff,  assisted  by  one 
of  defendants,  undertook*  to  secure  payment 
of  this  by  inducing  Godsey's  father  to  sign 
his  note  therefor,  including  some  other  out- 
standing debts,  but  failed,  and  in  this  ac- 
tion sought  to  recover  judgment  therefor 
against  defendants. 

Several  errors  are  assigned,  but  in  argu- 
ment appellants  reduced  these  to  two,  one 
of  which,  that  relating  to  the  consent  to  the 
sale  of  mortgaged  property  where  and 
when  the  best  price  could  be  obtained,  is 
disposed  of  by  omission  to  file  written  ex- 
ceptions to  instructions  5  and  6  submitting 
that  issue  to  the  jury.  The  other  presents 
the  only  debatable  question  in  the  case;  i. 
e.,  whether  plaintiff  in  receiving  the  .$120 
payment  ratified  the  sale  of  the  corn  to  de- 
fendants? Counsel  for  appellants  requested 
the  court  to  instruct  the  jury  in  substance 
that,  if  Godsey  paid  plaintiff  a  portion  of 
the  proceeds  of  the  sale  of  the  corn,  and 
plaintiff  knew  that  money  so  paid  was  de- 
rived from  such  source  and  with  such 
knowledge  applied  the  same  on  the  notes 
secured,  this  had  the  effect  of  ratifying  the 
sale  and  waived  the  lien  of  the  mortgages 
on  the  com.  The  court  refused  to  so  in- 
struct and  instead  advised  the  jury  that 
the  evidence  failed  to  sustain  the  claim  of 
ratification  and  waiver.  The  bank,  as  mort- 
gagee in  receiving  money  in  part  payment 
of  the  indebtedness  owing  it,  did  only  that 
which  it  had  the  right  to  do.  But  if,  in  so 
doing,  it  was  aware  that  such  money  was 
the  proceeds  of  the  safe  of  the  mortgaged 
corn,  in  the  absence  of  other  circumstances, 
it  might  not  receive  and  retain  the  money 
as  the  proceeds  of  the  sale  of  said  corn 
without  in  effect  ratifvin^j  the  sale.  It 
might  not  take  the  proceeds  of  the  sale 
and  at  the  same  time  insist  on  its  lien  on 
the  property  sold.  Upon  the  tender  of  the 
proceeds  of  the  corn  by  the  debtor,  the  bank 
was  put  to  its  election  of  accepting  the 
money  so  tendered  by  Godsey  or  of  reject- 
ing this  and  asserting  the  lien  of  its  mort- 
gage. Such  is  the  rule  laid  down  by  several 
courts  where  property  burdened  with  mort- 
gage or  landlord's  liens  has  been  sold  by 
the  debtor  with  the  knowledge  of  the  lien- 
holder.  McCollum  V.  Woods,  —  Tex.  Civ. 
App.  — ,  33  S.  W.  1087 ;  Planters*  Compress 
Co.  V.  Howard,  41  Tex.  Civ.  App.  285,  92 
S.  W.  44;  Noe  v.  Layton,  69  Ark.  651,  64 
8.  W.  880. 


I  Surely  %  lien  holder  may  not  knowingly 
accept  the  proceeds  of  the  sale  and  at  the 
same  time  lay  claim  to  the  property  sold. 
But  this  was  not  all  that  happened.  Upon 
the  purchase  of  the  corn,  defendants  min- 
gled it  with  their  own,  thereby  putting  it 
beyond  the  reach  of  the  lien  holder.  The 
bank  then  could  not  have  asserted  its  mort- 
gage lien  against  the  specific  property.  It 
must  have  relied  on  damages  consequent  on 
the  conversion  of  the  property  covered  by 
its  mortgage.  Upon  ascertaining  that  de- 
fendants had  appropriated  the  corn,  it 
promptly  advised  them  that  it  would  hold 
them  liable.  Both  the  mortgagor,  Godsey, 
and  defendants  as  the  purchasers  of  the 
mortgaged  property,  then  were  liable  to  the 
bank;  the  former  on  the  indebtedness  evi- 
denced by  the  notes,  and  the  latter  because 
of  the  conversion  of  property  pledged  for 
their  securitv.  This  was  tiie  situation  when 
defendants  telephoned  to  Oodaeiy  to  ''come 
in  and  settle"  with  the  bank,  and  later, 
when  the  bank  received  the  money. 

Tlie  rights  and  liabilities  of  the  parties 
had  become  fixed.  Receipt  of  the  payment 
satisfied  the  obligation  of  the  debtor  pro 
tanto,  and  to  that  extent  reduced  the  lia- 
bilitv  of  defendants.  The  course  of  the 
bank  was  beneficial  to  them  and  within  its 
right  to  receive  anything  owing  it.  Ratifi- 
cation of  the  unauthorized  sale  might  not 
be  inferred  from  acquiescence  tl>erein  or  as- 
sent thereto,  for  the  bank  previously  had 
expressly  repudiated  it  by  advising  defend- 
ants that  they  would  be  held  for  the  con- 
version of  the  mortgaged  property.  As 
against  such  repudiation,  the  subsequent 
receipt  of  money,  though  derived  from  the 
sale  of  the  corn  converted  by  defendants, 
cannot  and  ought  not  to  be  construed  as  an 
acquiescence  therein  or  ratification  thereof, 
but  rather  by  way  of  satisfaction  pro  tanto 
of  the  claims  against  both  the  debtor  and 
those  having  converted  the  mortgaged  prop- 
ertv.  All  done  thereafter  was  in  the  ki- 
terest  of  defendants,  and  did  not  constitute 
a  defense.  The  court  rightly  ruled  that  the 
evidence  w^as  such  as  to  carry  the  issue  of 
ratification  to  the  jury. 
Affirmed. 

Evans,  Ch.  J.,  and  Gaynor  and  Salin* 
gep,  JJ.,  concur. 


Annotetion-^Waiver  of  Uen  of  chattel  mortgage  by  acoeptmg  proceeds  of 

sale  of  property. 


For  consent  to  sale  by  mortgagor  of 

mortgaged  chattels  as  waiver  of  lien,  see 

the  note  to  Carr  v.  Brawley,  43  LJl.A. 

(N.S.)  302. 
L.R.A.1917A. 


As  to  waiver  of  lien  of  chattel  mort- 
gage by  attachment  or  execution,  see 
the  notes  to  Dix  v.  Smith,  50  L.R.A. 
714,  and  Kansas  City  Live  Stock  Com- 
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mission  Co.  v.  Bank  of  Hamlin,  24 
L.R.A.(N.S.)  490,  and  Ex  parte  Logan, 
51  L.R.A.(N.S.)  1068. 

As  to  sale  of  mortgaged  chattels  by, 
or  with  consent  of,  mortgagor,  and  ap- 
plication of  proceeds  to  payment  of 
mortgage,  as  a  foreclosure  catting  off 
intervening  liens,  see  the  note  to  Platte 
Valley  Cattle  Co.  v.  Bosserman-Gates 
Live  Stock  &  Loan  Co.  45  L.R.A.(N.S.) 
1137. 

A  mortgagee  waives  the  lien  of  his 
chattel  mortgage  upon  property  sold  by 
the  mortgagor  by  receiving  all  or  a  part 
of  the  proceeds  with  knowledge  of  their 
source.  Ayres  v.  McConahey  (1902)  65 
Neb.  588,  91  N.  W.  494;  Thompson  v. 
Ferryman  (1911)  —  Tex.  Civ.  App.  — , 
141  S.  TT.  184;  Field  v.  Doyon  (1885) 
64  Wis.  560,  25  N.  W.  653.  See  also 
Sloan  State  Bank  v.  Stoddard,  ante, 
1261. 

Thus  a  mortgagee  holding  two  mort- 
gages against  a  cattle  owner  who  re- 
ceives the  proceeds  of  sale  from  part  of 
the  cattle,  knowing  the  source  covered 
by  each  mortgage,  cannot  credit  it  part 
to  the  first  mortgage  and  part  to  unse- 
cured claims  against  the  mortgagor,  and 
then  sue  the  purchaser  to  recover  the 
cattle.  Ayres  v.  McConahey  (Neb.) 
supra. 

So  where  the  mortgagee,  with  knowl- 
edge that  his  mortgagor  had  sold  for  its 
full  value,  some  of  the  property  mort- 
gaged, accepted  t)xe  money  received  on 
such  sale  and  credited  the  amount  on  his 
mortgage  debt^  he  was  estopped  from 
asserting  any  right  under  the  mortgage 
to  the  property  so  sold.  Field  v.  Doyon 
(Wis.)   supra. 

So  where  the  mortgagee  has  acquiesced 
in  a  sale  of  part  of  the  property'  by  the 
mortgagor  by  settling  with  him  for  the 
proceeds  of  such  part,  he  has  waived 
his  lien  on  the  part  sold.  Thompson  v. 
Ferryman  (1911)  —  Tex.  Civ.  App.  — , 
141  S.  W.  184. 

And  acceptance  of  the  money  re- 
ceived from  the  sale  of  the  mortgaged 
chattels,  the  mortgagee  knowing  of  the 
sale,  together  with  a  release  of  the 
mortgage  of  record,  will  ratify  the  sale. 
Wade  V.  Cornish  (1909)  23  OUa.  40,  99 
Pac.^  643. 

Where  a  mortgagee  of  crops  instruct- 
ed the  mortgagor  to  prepare  and  house 
the  crops  for  market,  and  he,  having  no 
other  means,  sold  part  of  the  crop  and 
used  the  proceeds  for  the  purpose  so 
directed,  the  mortgagee  thus  had  the 
benefit  and  could  not  sue  the  mort- 
gagor's selling  agent  for  the  said  pro- 
L.K.A.10I7A. 


eeeds.    Etheridge  v.  Hilliard  (1888)  100 
N.  0.  250,  6  S.  B.  571. 

Where  the  mortgagor  of  a  safe  ex- 
changed it  for  another  treated  as  of 
equal  value  and  mortgaged  the  new  safe 
to  the  same  mortgagee  to  seonre  the 
same  debt,  and  the  mortgagee  and  the 
mortgagor's  husband  sold  the  new  safe, 
the  mortgagee,  having  received  the  pur- 
chase price,  could  not  attack  the  title 
of  the  holders  of  the  old  safe.  Sheldon 
V.  McFee  (1913)  156  App.  Div.  877,  140 
N.  Y,  Supp.  818. 

It  was  held  in  Hicks  v.  Ross  (1888) 
71  Tex.  358,  9  S.  W.  315,  where  mort- 
gagees received  and  credited  on  the 
mortgage  debt  property  exchanged  by 
the  mortgagor  for  part  of  the  mortgaged 
property  of  much  less  value,  that  they 
could  not,  after  learning  the  facts,  re- 
tain the  new  property  and  proceed  to 
foreclose  the  lien  against  the  old.  The 
court  observed  that  they  were  "not  bona 
fide  purchasers,  so  as  to  conclude  a  prior 
equity,"  and  that  receiving  the  con- 
sideration of  a  contract  made  without 
their  authority  was  a  ratification  equiva- 
lent to  a  previous  consent. 

It  is  sufficient  to  prove  that  the  mort- 
gagee "was  possessed  of  facts  sufficient 
from  which  it  could  be  reasonably  in- 
ferred that  it  knew  wh^noe  eame  the 
money,"  and  it  is  error  to  instruct  the 
jury  that  the  money  must  have  been  re- 
ceived with  intent  to  ratify  the  sale. 
Lafayette  County  Bank  v.  Metcalf 
(1888)  29  Mo.  App.  384. 

In  Lafayette  County  Bank  v.  Metcalf 
(18d0)  40  Mo.  App.  494,  where  judg- 
ment was  for  the  mortgagee,  it  was  held 
that  the  jury  were  properly  instructed 
that  in  order  to'  find  a  ratification  they 
must  believe  that  the  mortgagee  knew 
of  the  sale  and  that  the  money  paid  it 
arose  from  said  sale. 

A  mere  unaccepted  tender  is  insuffi- 
cient. Thus  if  the  mortgagor  sells  a 
portion  of  the  property  without  the 
mortgagee's  consent,  a  mere  tender  of 
the  proceeds,  not  accepted,  will  not 
charge  the  mortgagee  with  a  waiver  of 
his  rights.  Holloway  v.  Arnold  (1887) 
92  Mo.  293,  5  S.  W.  277. 

Applioatioii    to    anotlter    debt  — lat^r 
dlsocvery  of  sovroe  of  uoitey. 

In  Gosnell  v.  Webster  (1904)  70  Neb. 
705,  97  N.  W.  1060,  a  check  given  by  the 
purchaser  for  a  part  of  mortgaged  cattle 
was  sent  by  the  mortgagor  to  the  mort- 
gagee as  payment  of  another  debt  due 
by  the  mortgagor  to  him  and  was  so  re« 
ceived  and  applied,  and  it  was  held  that 


1264 


ANNOTATION—CHATTEL  MORTGAGE— SALE—WAIVER. 


the  fact  that^  after  the  mortgagee  began 
an  action  to  recover  the  cattle  from  the 
purchaser's  vendees,  he  was  informed  of 
the  sale  and  the  source  of  the  cheek, 
would  not  require  him  to  refund  the 
money  in  order  to  succeed. 

Geor^iA  statiite. 

Under  the  Georgia  statute  providing 
that  one  half  of  the  fine  imposed  upon 
the  mortgagor  of  personalty  as  a  pun- 
ishment for  fraudulently  selling  the 
mortgaged  property  be  paid  to  the  mort- 
gagee, and  that  "the  payment  shall  ex- 
tinguish the  debt  to  secure  which  the 
mortgage  was  executed,"  it  was  held  that 
the  term  "debt"  as  used  in  the  statute 
embraces  interest  as  well  as  principal; 
and  the  mortgagee  cannot  accept  any  of 
the  proceeds  of  the  criminal  sentence 
without  submitting  to  have  his  whole 
debt  thereby  extinguished,  whether  his 
share  of  the  proceeds  in  fact  equQ^ls  the 
aggregate  of  principal  and  interest  or 
not.  Conley  v.  Maher  (1894)  93  Ga. 
781,  20  S.  E.  647. 

While  it  is  not  designed  to  include 
other  cases  than  those  of  chattel  mort- 
gages, the  landlord  lien  cases  cited  by  the 


court  in  SijOan  State  Bank  v.  STODDARDy 
ante,  1261,  are  briefly  referred  to  below. 

In  McCoUum  v.  Wood  (1896)  —  Tex. 
Civ.  App.  — ,  33  S.  W.  1087,  it  was  held 
that  a  receipt  by  the  landlord  knowingly 
of  part  of  the  proceeds  of  the  sale  of 
cotton  subject  to  a  landlord's  lien  is  a 
waiver  of  the  lien. 

In  Noe  v.  Lay  ton  (1901)  69  Ark.  551, 
64  S.  W.  880,  the  landlord  did  not  know 
that  the  money  accepted  was  part  of  the 
proceeds  of  the  property  covered  by  the 
lien,  and  it  was  held  that  his  lien  re- 
mained. 

Where  a  Landlord  furnished  his  ten- 
ant certain  supplies  to  enable  him  to 
make  a  crop^  and  by  the  terms  of  the 
rental  contract  was  entitled  to  one 
fourth  of  the  cotton  as  rent,  and  the 
tenant  from  time  to  time  made  a  number 
of  sales,  reporting  these  to  his  landlord 
and  paying  him  one  fourth,  it  was  held 
that  the  landlord  could  not  follow  the 
cotton  of  subsequent  sales  to  the  same 
purchaser,  as  his  action  amounted  to  an 
original  authority  in  the  tenant  to  sell. 
Planters'  Compress  Co.  v.  Howard 
(1906)  41  Tex.  Civ.  App.  285,  92  S.  W. 
44.  B.  B.  B. 


LOUISIANA  SUPKBMK  COURT. 

RE  SUCCESSION  OF  MARY  PERCIVAL. 
DR.  JOHN  T.  O'FKRRALL,  Appt. 

(—  La.  —,  72  So.  467.) 

Physician  —  amount  of  fee. 

A  physician  has  the  right,  in  the  absence 
of  a  custom  of  his  own,  to  charge  for  his 
visits  by  day  or  night  at  )east  the  fee  sanc- 
tioned by  the  custom  of  the  community  in 
which  he  lives;  nor  is  he  obliged,  in  so 
doing,  to  rate  himself  below  the  class  to 
which,  in  his  opinion,  he  properly  belongs; 
and  in  such  case  the  burden  rests  upon  the 
patient  who  refuses  to  pay,  to  show  a  better 
reason  for  such  refusal  than  that  the  physi- 
cian is  comparatively  fresh  from  the  seats 
of  learning. 

For  other  cases,  see  Physicians  and  Sur- 
geons, II.  in  Dig.  1-52  y.  8. 

(June  30,  1916.) 

APPEAL  by  opponent  from  a  judgment  of 
the  Civil  District  Court  for  the  Parish 
of  Orleans  sustaining  his  objection  in  part 
only,  to  th,e  executor's  account,  in  a  pro- 

Headnote  by  Monboe,  Ch.  J. 

Note. «— As  to  amount  of  com|>enBation 
for   professional    services   of    physician    or 
jfturgeon,  see  annotation  following  this  case^ 
post,  1267. 
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ceeding  for  the  settlement  of  the  estate  of 
Mary  PerciTal,  deceased.  Amended  and 
affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  Dyinond,  Jr.,  and  A.  Gff- 
fen  Levy,  for  appellant. 

Messrs.  Carleton  Hunt  and  M.  D.  Dlm- 
itry  for  appellee. 

Monroe,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  decedent  appears  to  have  bad  no 
forced  heirs  and  to  have  died  unmarried. 
She  left  an  estate  which  was  appraised  at 
$264,056.33,  of  which  she  bequeathed  prop- 
erty valued  at  $150,000  to  the  church  of 
which  she  was  a  member,  and  the  balance 
to  various  legatees.  PercivaPs  Succession, 
137  La.  203,  68  So.  409.  For  some  time 
prior  to  April  20,  1914,  she  had  been  at- 
tended professionally  by  an  eminent  neu- 
rologist; but,  not  being  altogether  satisfied 
with  his  treatment,  she  requested  Dr.  John 
T.  O'Ferrall  to  take  charge  of  her  case,  and 
requested  a  friend  who  had  been  her  legal 
adviser  to  inform  the  attending  physician 
of  her  wishes,  which  request  having  been 
complied  with,  the  visits  of  the  attending 
physician  ceased,  and  Dr.  O'Ferrall  took 
charge  on  the  date  above  mentioned,  and 
continued  in  charge  until  June  20,  1914, 
when    the    patient    died.      Thereafter    Dr. 
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0'F«rraJl  presented  a  bill  of  $1^00  for  lus  i  Tisits  a  day,  Tarying  in  length  Item  hall  an 


services,  which  the  dative  executor  declined 
to  acknowledge,  and  the  doctor  thereupon 
£led  an  opposition  to  the  executor's  acoounfc, 
which  opposition  the  trial  judge  sustained 
to  the  extent  of  allowing  the  opponent  $262, 
and,  from  that  judgment,  the  opponent 
prosecutes  this  appeal. 

It  appears  from  the  evidence  that  oppo- 
nent, as  a  boy,  had  been  a  member  of  dece- 
dent's Sunday  school  class^  and  that  she  had 
1)een,  and  continued  to  be,  much  attached  to 
him;  that,  at  a  later  period,  he  had  become 
a  doctor  of  medicine,  had  spent  much  of  his 
time  elsewhere  than  in  New  Orleans,  and 
had  but  recently  returned  to  the  city  when 
decedent  employed  him.  He  testifisd,  with- 
out contradiction,  that  he  was  graduated 
from  the  medical  department  of  Tulane  Uni- 
versity of  Louisiana,  in  1908;  that  he  at- 
tended the  Army  Medical  School  in  Wash- 
ington city,  from  which  he  was  graduated 
in  1909;  after  which  he  paid  a  short  visit 
to  New  Orleans,  and  then  served  four  or 
five  months  in  Bellevue  Hospital,  in  New 
York;  that  he  then  returned  here  and 
served  five  or  six  months  as  the  assistant  of 
Dr.  Van  Wart  of  this  city,  and  then  went 
to  Wiener,  Mississippi,  where  he  was  en- 
gaged in  the  general  practice  of  his  profes- 
sion for  two  years  and  a  half,  with  the  idea^ 
however,  of  specializing  in  orthopedics; 
that  he  went  from  Wisner  to  Boston,  Massa- 
chusetts, where  he  entered  the  Massachu- 
setts General  Hospital,  in  which  he  remained 
for  a  year,  when  he  was  graduated  from 
the  orthopedic  department;  and  that  he  tlien 
spent  four  months  visiting  the  importsnt 
orthopedic  clinics  in  Italy,  Germany, 
France,  and  England,  following  which  he 
returned  to  this  country,  and  came  to  New 
Orleans  in  April,  1914.  When  first  spoken 
to  by  the  decedent  upon  the  subject  of  his 
employment,  opponent  expressed  some  hesi- 
tation about  accepting  it,  because,  as  he 
states,  the  case  appeared  to  be  on  the  ^'bor* 
der  line,"  and  it  was  not  altogether  clear 
that  it  fell  within  the  limits  of  his  specialty. 
Beyond  that,  there  was  some  friendly  discus- 
sion upon  the  subject  of  his  compensation, 
he  expressing  his  objection  to  making  any 
charge  against  his  old  friend,  and  she  in- 
sisting that  he  should  make  the  same  charge 
as  against  any  other  patient,  otherwise  she 
would  be  unable  to  accept  his  services,  and 
requesting  that  he  take  her  case  in  hand 
and  endeavor  to  discover  the  natui'e  of  her 
trouble,  and,  if  it  proved  to  be  not  within 
his  specialty,  that  he  see  to  it  that  she  ob- 
tained necessary  medical  treatment;  and 
he  took  the  case  with  that  understanding 
and  treated  it  exclusively  a^d  most  assidu* 
ously  from  April  20  to  May  22,  1914,  dur- 
ing which  period  he  made  two  or  three 
1,.R.A.19J7A.  80 


hour  to  several  houi'S,  made  a  number  ol 
mechanical  appliances,  known  as  "Thomas 
collars,"  which  afforded  his  patient  con- 
siderable relief,  took  a  blood  test,  accom- 
panied his  patient  to  see  an  X-ray  specialist, 
and  generally  devoted  himself  to  the  case. 
Being  then  unable  to  determine  wiiether  the 
disease  was  orthopedic  or  neurological,  or 
both,  he  advised  that  Dr.  Hummell,  another 
eminent  neurologist,  be  called,  and,  his  ad- 
vice having  been  accepted,  Dr.  Huramell  be- 
gan his  treatment  on  May  22d  and  con- 
tinued it  until  say,  June  9th,  when  he  and 
opponent,  in  consultation,  agreed  that  it 
would  be  advisable  to  call  a  surgeon  in 
order  that  an  oparation  might  be  performed 
for  the  rolief  ci  some  trouble,  or  supposed 
trouble,  with  the  brain,  and,  the  surgeon 
having  been  summoned  and  having  recom- 
mended that  the  patient  b^  removed  to  the 
Touro  Infirmary,  opponent  made  the  neces- 
sary arrangements  therefor,  and  she  was 
taken  to  that  institution  on  June  10th,  after 
which  the  surgeon  removed  portions  of  her 
skull  by  two  operations  performed  with 
an  interval  of  about  a  week  between  them, 
and,  on  June  20th,  after  the  second  opera- 
tion, the  patient  died,  and  then  followed 
and  autopsy  which  left  still  in  doubt  the 
question  whether  the  disease  with  which 
she  was  afflicted  was  orthopedic  or  neu- 
rological, or  otherwise,  in  its  origin.  It 
had  been  originally  diagnosed  as  spasmodic 
torticolis  (otherwise  stiff,  or  wry  neck)  and 
treated  accordingly. 

Dr.  Hummell  gives  the  following  testi- 
mony on  that  subject,  and  some  others;  to 
wit: 

In  the  beginning,  I  thought  it  was  spas- 
modic torticolis.  I  had  no  means  of  deter- 
ining  otherwise,  and  the  conditions  ex- 
pressed themselves  that  way ;  but,  in  speak- 
ing of  the  case  later,  to  Dr.  0*FerralI,  we 
both  admitted  that  there  Avere  unusual 
features  about  the  case,  but  that  was  ten- 
tative only. 

Q.  Spasmodic  torticolis  is  a  complication, 
or  disease,  that  would  naturally  follow  un- 
der Dr.  OTerraU's  specialty? 

A.  It  might,  because  spasmodic  torticolis 
is  a  sympathetic  affair,  and  several  things 
may  cause  it.  Some  disease  of  the  bone  at 
the  base  of  the  neck  might  cause  it.  Some 
disease  of  the  articular  process  of  the  cer- 
vide  vertebre  might  cause  it. 

Q.  As  I  understand  it,  this  was  a  com- 
plicated case,  and  could  be  classed  as  a 
border  line  case,  w  hich  might  be  treated  by 
an  orthopedist  or  by  a  neurologist 

A.  I  have  juai  made  a  statement  to  that 
effect,  that  the  orthopedic  condition  might 
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underlie  the  torticolic  condition;  I  did  not 
known  that  I  would  say  otherwise. 

The  doctor  had  previosuly  testified  as 
follows : 

Q.  Do  you  know  what  Miss  Percival  died 
from? 

A.  We  assigned  the  cause  of  her  death 
as  tubercular  meningitis,  after  a  post 
mortem. 

Q.  That  was  the  finding  of  the  autopsy? 

A.  Miss  Percival's  case  was  most  extraor- 
dinary in  every  step.  Even  the  post  mor- 
tem did  not  exactly  clear  away  every  doubt 
in  the  case.  The  post  mortem  showed  that 
she  had  .a  subacute  meningitis,  but  a  micro- 
scopic examination  of  the  spinal  bacilli 
did  not  show  any  bacilli  which  would  be  ex- 
pected under  such  conditions.  However,  in 
certain  instances,  tubercular  meningitis 
shows  tubercular  bacilli;  but  frequently 
that  is  (not)  the  case  in  real  tubercular 
meningitis,  considering  the  chronic  symp- 
toms in  the  latter  stages  of  the  caiae  and  the 
naked  eye  appearance.  At  the  post  mortem, 
I,  myself,  assisted.  It  was  found  that 
tubercular  meningitis  was  the  cause  of 
death.  I  thought  that  the  most  probable 
cause,  without  being  able  to  confirm  it  con- 
clusively. 

We  are  not  sure  that  the  learned  doctor 
has  been  accurately  reported,  and  have  in- 
serted the  word  "not"  (in  the  parentheses) 
at  a  venture;  but  the  excerpt  is,  at  least, 
sufilciently  intelligible  to  show  that  the 
cause  of  death  was  not  conclusively  estab- 
lished, and  hence  that  the  time  never  ar- 
rived when  the  opponent,  or  anyone  else, 
was  able  to  say  that  the  case  was  not  with- 
in the  limits  of  opponent's  specialty,  or,  still 
leas,  that  opponent  had  been  discharged, 
whether  by  the  calling  of  the  neurologist  or 
the  surgeon,  of  his  obligation  to  see  that 
his  patient  obtained  all  necessary  medical 
treatment. 

Dr.  Matas,  the  distinguished  surgeon  in 
the  case,  testified,  in  part,  as  follows,  con- 
cerning the  services  rendered  by  him  and 
opponent's  relation  thereto,  to  wit:  "I 
looked  upon  that  as  a  critical  operation. 
It  was  done  under  desperate  circumetanceR, 
in  order  to  see  if  it  was  possible  to  restore 
the  patient.  I  will  state  that  I  first  saw 
Miss  Percival,  on  June  9th  then  on  June  10th, 
from  that  date  continually,  several  times 
during  the  day  and  at  night,  by  myself  or 
in  consultation  with  Drs.  Humniell  and 
OTerrall,  until  June  20th,"  on  which  last- 
mentioned  date  she  died. 

It  was  not  to  have  been  expected  that 
opponent,  after  calling  in  Dr.  Hummell. 
would  hare  continued  actually  to  have  treat- 
ed the  case  whilst  Dr.  Hummell  was  in  im- 
mediate charge  of  it.  Hence  his  visits  were, 
L.R.A.1917A. 


no  doubt,  less  frequent  during  that  period 
than  before,  but  he  still  bore  the  responsi- 
bility that  he  had  assumed,  and  kept  him- 
self so  informed  in  regard  to  the  condition 
of  the  patient  as  to  be  able  to  advise  with 
Dr.  Hummell  concerning  the  employment  of 
Dr.  Matas,  after  which  both  he  and  Dr. 
Hummell  continued  their  visits  and  con- 
sulted with  Dr.  Matas  until  the  end;  the 
visits  paid  by  them  to  the  patient  after  her 
removal  to  the  infirmary  having  been  very 

I  numerous,  and  both  of  them  having  devoted 
practically  the  two  entire  days  upon  which 
the  operations  were  performed  to  that  serv- 
ice. The  bill  of  Dr.  Hummell,  amounting 
to  $1,875,  and  that  of  Dr.  Matas  amounting 
to  $1,250  were  paid  without  objection.  Our 
learned  brother  of  the  district  court  found 
the  testimony  as  to  the  number  of  visits 
paid  by  the  opponent  to  be  irasatisfactory, 
and  reached  the  conclusion  that  opponent 
was  entitled  to  nothing  for  bis  services  ren- 
dered after  the  employment  of  Dr.  Hum- 
mell; his  view  being  that  the  case  was  then 
turned-  over  to  Dr.  Hummell,  and  that  the 
services  subsequently  rendered  were  friend- 
ly merely,  for  which  it  was  understood  tliat 
no  charge  would  be  made.  We  agree  with 
our  learned  brother  that  the  testimony  as 
to  the  number  of  visits  paid  by  opponent 
is  unsatisfactory,  but  in  our  view,  opponent 
was  employed  to  find  out  what  was  the 
matter  with  decedent,  and  to  treat  her  dis- 
ease himself,  if  ft  proved  to  be  within  the 
range  of  his  specialty;  otherwise,  to  secure 
for  her  competent  treatment  by  other 
specialists  or  general  practitioners,  and  hi» 
obligation  required  his  attention  during  the 
life  of  the  patient,  and  was  faithfully  dis- 
charged. It  is  true  there  was  some  testi- 
mony to  the  effect  that  opponent  had  stat- 
ed to  Mr.  Chambers  that  it  was  not  his 
intention  to  make  any  charge  at  all,  and 
that  the  decedent,  after  the  employment  of 
Dr.  Hummell,  requested  him  to  continue 
to  call  upon  her  as  a  friend;  but  the  original 
employment  of  opponent  upon  a  business 
basis  is  proved  bej-ond  dispute,  and  the  tes- 
timony to  which  we  have  thus  referred,  and 
which  is  at  variance  with  his  luiderstand- 
ing  of  the  situation,  fails  to  satisfy  us  that 
any  change  was  made  in  the  conditions  upon 
which  he  was  originally  employed.  Our 
learned  brother  was  also  of  opinion  that  a 
young  practitioner  has  no  right  to  charge, 
or  expect  to  be  paid,  the  fees  charged  by 
those  who  are  older  and  whose  reputations 
have  been  established,  and  hence  he  allowed 
opponent  but  $3  each,  for  day  visits,  and  $6 
for  night  visits,  although,  according  to  the 
evidence,  the  customary  charges  by  special- 

I  ists  appear  to  be  $5  and  $10,  respectively. 

I  It  may  happen,  however,  that  the  knowl- 
edge of  the  schools  goes  beyond  that  upon 
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which  reputations  have  been  founded,  and 
that  the  later  graduate,  bringing,  with  his 
diploma,  the  latest  discoveries,  is  more 
competent  to  deal  with  a  particular  case 
than  the  earlier,  with  the  experience  of  a 
past  generation.  However  that  may  be,  any 
physician  has  the  right,  in  the  absence  of 
a  custom  of  his  own,  to  charge  for  fa  is 
visits,  day  or  night,  at  least  the  fee  sanc- 
tioned by  the  cnatom  of  the  community  in 
which  he  lives;  nor  is  he  obliged,  in  so  do- 
ing,   to   rate    himself    below    the    class    to 


which,  in  hie  opinion,  he  properly  belongs; 
and  in  such  a  case  the  burden  rests  upon 
the  patient  who  refuses  to  pay  to  show  a 
better  reason  for  such  refusai  than  that 
the  physician  is  comparatively  fresh  from 
the  seats  of  learning.  It  is  therefore  or- 
dered that  the  judgment  appealed  from  be 
amended  by  increasing  the  amount  to  be 
allowed  to  the  opponent  to  $1,500,  and,  as 
thus  amended,  aflfirmed,  at  the  cost  of  the 
succession. 


Annotation— Physician  and  surgeon:  amount  of  compensation  for 

f essional  services. 


pro- 


J.  Mn  mbMenoe  of  contract,   1267. 
II,  Under  co^Hractf  1298, 
III,  Estimation  of  amount: 

a,  Custonta%*y  charge,    1269. 

h,  Natnre   of  disease   or   inj%iry, 

1270, 
c.  Professional    standing,    1270. 
•   d.  Skill  and  UarfUng,  1270, 

e.  Inco^me,  1271. 

f.  Loss  of  practice,  1271. 

g.  Financial  condition  of  patient, 

1272. 
h.  Benefit  to  patient,  1274. 
i.     Character  of  medicine,  1274. 
j.  MisC€llaneo%is,   1275, 

J.  In  absence  of  contract. 

The  question  under  annotation  pre- 
supposes that  the  defendant  is  liable  for 
some  amount,  and  the  note  is  therefore 
not  concerned  with  the  facts  or  circum- 


stances essential  to  create  a  liability  ex- 
press or  implied,  but  only  with  the 
amount  of  that  liability*^ 

Where  a  physician  performs  services 
on  request  and  in  such  45ireiim0tance8  as 
to  create  a  liability  on  the  part  of  de- 
fendant for  some  amount,  but  without 
an  agreement  being  made  as  to  the 
amount,  the  law  raises  an  implied  prom- 
ise to  pay  what  the  services  are  reason- 
ably w'orth.* 

There  is  no  presumption  of  law  as  to 
the  value  of  a  physician's  services,  and 
there  is  tio  presumption  that  a  jur>'  can 
ascertain  such  value  without  testimony 
of  some  kind  from  persons  knowing 
something  about  it.' 

The  question  of  what  is  reasonable  is 
peculiarly  within  the  province  of  the 
jury;*  but  there  is  no  rule  allowing 
them  to   entirely  ignore  the  testimony 


1  Some  phases  of  that  question  are 
treated  in  notes  that  may  be  found  by  con- 
sulting L.R.A.  Index  to  Notes,  under  the 
title,  '"Physicians  and  surgeons." 

«  Henderson  V.  Hall  (1908)  87  Ark.  1,  25 
L.R.A,(X.S.)  70,  112  S.  W.  171;  Sayles  v. 
Fit'A  Gerald  (1899)  72  Conn.  391,  44  Atl. 
733;  Marshall  v.  Baliusen  (1907)  1  6a.  App. 
485,  57  S.  E.  1006 ;  diicago  &  N.  W.  R.  Co. 
V,  Friend  (1809)  86  111.  App.  157;  Chicago 
Consol.  Traction  Co.  y.  Mathews  (1904)  117 
ni.  App.  174;  Peck  v.  Martin  (1861)  17  Ind. 
115;  Marion  County  v.  Cliambers  (1881) 
75  Ind.  409;  Johnson  v.  Jones  (1916)  — 
Ind.  — ,  112  N.  E.  830;  Morrell  v.  Lawrence 

(1907)  203  Mo.  363,  120  Am.  St.  Rep.  660, 
101  S.  \V,  571,  11  Ann.  Cas.  660;  Short's 
Succession  (1893)  45  La.  Ann.  1485,  14  So. 
184;  Crumrine  v.  Austin  (1903)  133  Mich. 
283,  94  N.  W.  1057;  Forbes  v.  Kennedy 
(1894)  70  Hun  (JT.  Y.)  39,  27  N..  Y.  Supp. 
696:  Sfhoenherg  v.  Rose  (1014)  145  N.  Y. 
Supp.  831;  Imperial  v.  Alexjandre  (1909) 
14  Philippine,  203;  Spriasler  v.  McFetridge 

(1908)  37  Pa.  Super.  Ct.  607. 

In  Henderson  v.  Hall  (1908)  87  Ark.  I, 
26  L.RJ^.(N.8.)  70,  112  S.  W.  171,  it  was 
held  that  there  could  be  a  recovery  on  a 
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quantum  meruit  for  the  value  of  the  serv- 
ices, where  the  defendant  admitted  the  con- 
tract for  the  services  alleged,  but  convinced 
the  jury  that  no  amount  was  agreed  upon, 
notwithstanding  that  the  action  was 
brought  on  an  alleged  contract  for  a  speci- 
fied amount. 

•  Wood  V.  Barker  (1882)  49  Mich.  295,  13 
N.  W.  697. 

4  Marshall  v.  Bahnsen  (1907)  1  Gat.  App. 
485,  67  S.  E.  1006;  Hntchinson  v.  Nettleton 
(1912)  175  m.  App.  277;  Crnmrine  v.  Aus- 
tin (1903)  133  Mich.  283,  94  N.  W.  1067. 

Wher«  a  physician  claimed  that  his  serv- 
ices were  reasonably  worth  the  amount 
stated,  and  offered  testimony  in  support 
thereof,  but  the  defendant  denied  his  claim 
of  value,  a  failure  to  leave  the  question  of 
the  value  of  plaintiff's  services  to  the  jury, 
even  though  plaintiff's  evidence  was  not 
disputed,  was  held  erroneous  in  Tedrow  v. 
Johnson  (1014)  107  iowa»  513,  149  N.  W. 
645. 

In  the  absence  of  an  express  agreement, 
states  the  court  in  Johnson  v.  Jones  (1916) 
-—  lAd.  App.  — ,  112  N.  K.  830,  one  who 
brings  to  sueh  a  service  as  was  rendered  by 
him  due  care  and  skill  can  recover  the  rea- 
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and  from  an  independent  conclusion 
upon  a  matter  requiring  proof  beyond 
their  conjecture  or  opinion.* 

/I.  Under  contract. 

Where   a   contract   has   been   entered 


into  respecting  the  compensation  or 
charges  of  a  physician  or  surgeon  for 
professional  services  rendered,  different 
questions  have  arisen.^  Sometimes  the 
question  is  as  to  what  services  are  com- 
prehended by  the  agreement^    In  others 


8onable  and  customary  price  therefor;  but 
such  reasonable  and  customary  fee  must  be 
shown  by  complaint  evidence.  Proof  of  the 
price  charged  by  the  complainant,  without 
any  proof  of  the  value  of  the  service  per- 
formedi  is  not  suiBcient,  and  does  not  meet 
the  test. 

•  Wood  V.  Barker  (1882)  49  Mich.  295,  la 
N.  W.  697;  Ladd  v.  Witte  (1902)  116  Wis. 
35,  92  N.  W.  365. 

In  McNamara  v.  McNamara  (1901)  108 
Wis.  613,  84  N.  W.  901,  an  action  by  a 
physician  against  his  father,  also  a  physi- 
cian, for  services  in  consultation  during  a 
period  of  six  years,  the  court  failed  to  sus- 
tain a  recovery  reduced  from  $11,000  to 
$6,000,  and  granted  a  nsew  trial.  Plaintiff 
was  unable  to  state  what  he  did  in  any 
given  case,  had  no  memorandum  or  record 
from  which  he  could  determine  the  number 
of  cases  in  any  one  week  or  month,  in  which 
he  acted  as  counsel,  and  had  no  data  or  re- 
membrance as  to  how  much  time  he  spent 
in  his  father's  service.  That  the  expert 
testimony,  said  the  court  was  of  no  value 
in  arriving  at  a  correct  conclusion,  was  evi- 
dent from  the  fact  that  the  hypothetical 
question  propounded  did  not  cover  the  ma- 
terial facts  in  the  case.  The  parties  were 
greatly  embittered  toward  each  other,  and 
the  verdict  was  perverse  in  the  sense  that 
prejudice  was  aroused  against  the  defend- 
ant and  that  no  proper  foundation  for  the 
recovery  allowed  was  found  in  the  evidence. 

ejn  Madison  v.  Mangan  (1898)  77  HI. 
App.  651,  a  physician  contracted  to  ciure  a 
patient  for  $100,  agreeing  to  furnish  free 
treatment  if  the  disease  returned  at  any 
future  time.  After  an  operation  was  per- 
formed, the  patient  believed  that  he  was 
cured  and  so  informed  the  physician  and 
paid  him  $100.  The  terms  of  the  contract 
required  the  patient  to  return  to  the  physi- 
cian for  further  treatment  in  case  the  cure 
proved  to  be  incomplete.  After  the  lapse 
of  two  years  without  notice  or  application 
for  further  treatment,  the  patient  brought 
suit  to  recover  back  the  $100  he  had  paid, 
claiming  he  had  continued  to  be  and  was 
then  afflicted  with  the  disease.  It  was  held 
that  there  oould  be  no  recovery.  The  court 
found  from  the  evidence,  as  facts  in  the 
case,  that  the  patient  failed  on  his  part  to 
perform  the  contract  and  for  that  reason  he 
had  no  riglit  to  maintain  a  suit  against 
the  physician  for  the  alleged  breach  on  his 
part;  and  further  that  the  physician  had 
on  his  part  performed  all  the  terms  of  his 
contract  that  it  was  poA^ible  for  him  to 
perform  in  the  absence  of  performance  by 
the  patient. 

In  Burgoon  v.  Johnson  (1809)  194  Pa. 
61,  45  Ath  66,  a  phyucian  entered  into  an 
agreement  with  another  physician  wbereby 
L.R.A.1917A. 


the  former  was  to  receive  a  certificate  of 
his  skill  or  $6,000  if  he  cured  the  latter  of 
a  sore  on  his  face.  It  was  held  that,  on 
refusal  of  the  latter  to  give  the  certificate, 
he  was  bound  to  pay,  the  court  stating  that 
he  was  not  the  ordinary  patient  calling  up- 
on a  specialist,  but  a  member  himself  of 
the  medical  profession,  knowing^  aocording 
to  his  own  testimony,  what  his  trouble  was, 
and  presumed  to  know  what  would  be  a 
proper  charge  for  the  services  to  be  rend- 
ered; that  the  $6,000  was  an  alternative 
mode  of  payment  agreed  upon  by  parties 
capable  of  intelligently  entering  into  such 
a  contract,  and  not  a  penalty. 

A  contract  to  pay  a  physician  from  $200 
to  $400  for  the  performance  of  a  surgical 
operation  was,  in  Doyle  t.  Edwards  (1902) 
16  S.  D.  648,  91  N.  W.  822,  held  binding  and 
valid  for  $200,  and  the  value  of  the  serv- 
ices up  to  $400,  upon  proof  of  such  value. 

In  Swift  V.  Kelly  (191D)  —  TeJL  Giv.  App. 
— ,  133  S.  W.  001,  evidence  of  an  express 
contract,  i.  e.,  defendant's  promissory  note 
in  plaintiff's  favor  for  $500  of  the  amounts 
suckI  for,  and  also  letters  and  telegrams 
from  defendant  to  plaintiff  requesting  an 
extension  of  time  for  its  payment,  was  held 
inadmissible  to  prove  the  value  of  services 
rendered  by  a  physician  in  a  suit  to  recover 
the  reasonable  value  of  his  services. 

7  In  Brown  v.  Murrell  (1891)  —  Ark.  — , 
16  S.  W.  478,  a  physician,  after  stating  that 
his  fee  for  treating  a  man's  son  would  be 
$250,  advised  a  trip  to  New  York  to  con- 
suit  a  specialist,  informing  the  father  by 
letter  that,  **of  course,  you  may  expect 
some  considerable  expense  attached  to  the 
trip."  The  evidence  showed  that  when  a 
physician  leaves  his  business  and  office,  $25 
per  day  is  not  an  unreasonable  charge  for 
time.  The  controversy  was  as  to  the  $250 
charged  for  the  trip,  which  Ti-as  in  addition 
to  his  fee  of  $250,  for  which  he  proposed  in 
his  letter  to  the  father  to  treat  the  son. 
The  court  M-as  of  the  opinion  that  when  the 
physician  wrote  that  his  fee  would  be  $250, 
he  had  in  contemplation  the  treatment  of 
the  case  at  his  office,  and  that  it  was  not 
then  contemplated  by  either  paHy  that  the 
trip  to  New  York  would  be  made;  that  the 
payment  for  this  trip,  or  for  the  time  con- 
sumed in  making  it,  was  not  covered  by  any 
contract  between  the  parties,  and,  being 
outside  the  expectation  or  contemplation  of 
either  party  when  the  physician  stated  what 
his  fee  would  be,  the  physician  was  entitled 
to  recor\-er  for  the  value  of  his  time  during 
the  trip. 

Where  after  a  physician's  bill  had  run  up 
to  $100,  which  was  paid,  tlie  question  of 
agi'eeing  upon  a  sum  wa^^  broached  with  a 
view  of  limiting  defendant's  liability,  and 
$176  was  agreed  upon  after  the  doctor  had 
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the  attempt  has  been  to  establieh'  by 
facta  and  eircumstances  an  agreement 
implied  in  part  for  a  certain  compensa- 
tion.* 

ill.  Estimation  of  atnount. 

a.  Customary  charge. 

In  suits  upon  quantum  mennt  for  the 
value  of  professional  services,  a  physi* 
cian  is  entitled  to  recover  the  ordinary 
and  reasonable  ehai*ges  usually  made  for 
such  services  by  members  of  the  same 
profession  of  similar  standing.^ 

In  this  connection  it  has  been  declared 
that  any  physician  has  the  right,  in  the 
absence  of  a  custom  of  his  own,  to  charge 


for  his  visits,  day  or  night,  at  least  the 
fee  sanctioned  by  the  custom  of  the 
community  in  which  he  lives;  and  that 
he  is  not  obliged,  in  so  doing,  to  rate 
himself  below  the  class  to  which,  in  his 
opinion,  he  properly  belongs;  and  that 
in  such  a  case  the  burden  rests  upon  the 
patient  who  refuses  to  pay  to  show  a 
better  reason  for  such  refusal  than  that 
the  physician  is  comparatively  fresh 
from  the  seats  of  learning. *• 

For  the  purpose  of  proving  the'  real 
value  of  such  services,  or  the  faet  that 
they  were  of  no  value,  the  customary 
charges  of  physicians  in  the  same  local- 
ity for  like  services  may  be  shown,^^  but 
the    reasonableness     of     a     physician's 


1 1  <  1 1  > 


said  that  the  treatment  might  continue 
"six,  seven,  or  eight  weeks, — quite  indc^fi- 
nite,'*  it  was  held  in  Denenholz  v.  Kelly 
(1906)  07  N.  Y.  Supp.  389,  that,  although 
the  treatment,  which  continued  for  some 
weeks  thereafter,  did  not  continue  for  sev- 
en or  eight  weeks,  the.  physician  could  re- 
cover the  balance  sued  for,  his  statement 
as  to  the  length  of  the  treatment  being  in- 
definite and  merely  the  expression  of  an 
opinion. 

8  Where  a  physician  sued  a  patient  for 
professional  services  rendered  at  the  rate  of 
$1.60  per  visit,  evidence  "that  previously 
and  up  to  the  commencement  of  the  ac* 
count  in  question  said  physician  had  been 
the  family  physician  of  said  Sidener; 
and  that  he  had  settled  with  said  Sidener, 
before  the  commencement  of  the  account 
in  suit,  for  the  previous  services  rendered 
by  him,  and  similar  services  and  treatment, 
including  medicines,  at  and  for  charges  from 
50  cents  to  not  exceeding  $1.25  per  visit; 
and  that  no  new  contract  or  agreement  was 
made  as  to  charges  for  services  in  this  ac- 
count," was  admissible  as  tending  to  estab- 
lish circumstances  showing  an  implied  con- 
tract or  understanding  in  relation  to  tlie 
amount  which  should  be  charged  for  serv- 
ices of  the  character  named.  Sidener  v. 
Fetter  (1862)  19  Ind.  810. 

A  contract,  states  the  court  in  Burke  v. 
Mulgrew  (1908)  127  App.  Div.  733,  111  N. 
Y.  Supp.  899,  to  pay  more  than  the  actual 
value  of  the  services  rendered,  is  quite  un- 
nsual.  Testimony,  however,  that  the  serv- 
ices of  a  particular  physician  were  desired 
at  such  place  and  imder  such  circumstances 
that  compensation  for  the  services  would 
not  be  adequate  remuneration  for  the  loss 
of  time  or  business,  would  tend  to  render 
probable  testimony  that  an  agreement  was 
made  to  compensate  the  physician  for  both 
servioen  and  necessary  loss  of  time  or  busi- 
ness; but  such  testimony  should  be  con- 
strued as  contemplating  compensation  for 
the  full  time  or  loss  of  business  and  for  the 
services  as  well,  for  the  former  would  em- 
brace the  latter.  A  construction  which 
would  give  the  physician  double  compensa- 
tion should  not  be  given  to  a  contract,  un- 
less the  language  employed  is  susceptible 
L.R.A.1917A. 


of  no  other  construction,  and  in  that  event 
the  extraordinary  character  of  the  promi«o 
would  render  the  testimony  improbable  and 
require  that  it  be  well  supported  by  fa^ts 
anjl  circumstances  to  sustain  a  recovery 
thereon.  In  this  case  there  was  a  failure 
to  prove  any  agreement  to  pay  for  anything 
further  than  the  professional  services  rend- 
ered. 

Where  a  patient  complained  of  a  physi- 
cian's too  frequent  attendance  at  a  time 
when  he  was  calling  as  often  as  four  or 
six  times  in  twenty- four  hom'S  in  the  treat- 
ment of  a  case  of  melancholy  and  the  physi- 
cian promised  that  he  would  charge  for 
only  one  visit  per  day,  it  was  held  in  Thom- 
as's Estate  (1887)  6  Pa.  Co.  Ct.  642,  that 
he  could  claim  from  the  patient's  estate  the 
value  of  only  one  visit  per  day. 

Where,  in  an  action  by  a  physician  for 
services  rendered,  the  evidence  shows  that 
plaintiff's  attendance  was  as  a  family  phy- 
sician, not  as  a  specialiat  in  children's  dis- 
eases, it  was  held  in  Haas  v.  Read  (1909) 
63  Misc.  342, 117  N.  Y.  Supp.  106,  that  plain- 
tiff's charge  for  treating  defendant  should 
be  limited  to  $4  per  visit,  where  by  his 
previous  charge  he  had  established  that  as 
the  fee  per  visit. 

» Marshall  v.  Bahnsen  (1907)  1  Ga.  App. 
485,  57  S.  E.  1006. 

lOpERCivAL's  Succession,  ante,  1264. 

"Jonas  V.  King  (1886)  81  Ala.  285,  1 
So.  591;  Weinlander  v.  Volkman  (1910)  153 
111.  App.  137;  Best  v.  McAuslan  (1905)  27 
R.  I.  107,  60  Atl.  774. 

But  in  an  action  to  recover  for  profes- 
sional services  rendered  to  people  injured 
in  a  wreck,  evidence  of  what  another  phy- 
sician received  for  his  services  on  the  same 
occasion  was,  in  McKnight  v.  Detroit  &  M. 
R.  Co.  (1904)  135  Mich.  307,  97  N.  W.  772, 
held  inadmissible  as  bearing  upon  the  rea- 
sonableness of  plaintiff's  charges,  the  court 
stating  that  such  evidence  would  have 
opened  the  question  as  to  how  his  services 
compared  with  plaintiff,  and  would  have 
involved  the  trial  of  an  additional  case. 

In  an  action  by  a  physician  and  surgeon 
to  recover  for  services  in  attending  persona 
injured  in  a  railroad  collision  and  placed  in 
a  private  hospital,  the  question  propounded 


1270      ANNO.— PHYSICIANS  AND  SURGEONS— AMOUNT  OF  COMPENSATION. 


charges  cannot  be  established  by  proof 
of  what  he  charged  another  person  in  a 
similar  case.** 

Testimony,  however,  that  a  physician's 
charges  were  according  to  the  rates 
charged  other  persons  in  the  vicinity, 
has  been  held  admissible  in  connection 
with  other  proof  that  his  rates  were  well 
understood  and  did  in  fact  come  to  the 
knowledge  of  the  defendant  patient.*' 

h.  Nature  of  disease  or  injury. 

In  order  to  fix  the  value  of  services 
rendered  a  patient,  a  physician  may 
show  the  nature  of  the  disease  and 
character  of  the  treatment.** 

c.  Professional  standing. 

A  physician  is  not  obliged  to  rate 
himself  below  the  class  to  which,  in  his 
opinion,  he  properly  belongs,  because  of 
his  youth  and  comparative  inexpe- 
rience. *•* 

In  an  action  by  a  physician  for  the 
value  of  professional  services  rendered, 
he  may  show  that  his  standing  in  the 
profession  is  high,**  or  that  he  is  busily 
engaged  in  the  practice  of  his  profes- 
sion." 

Should  a  question  arise  as  to  the  value 
of  services  in  an  action  brought  by  a 
physician  to  recover  fees,  where  the  na- 
ture of  the  services  performed  makes  the 
possession  of  certain  qualifications  con- 
stitute an  important  element  in  the  value 
of  those  services,  as  in  a  case  w^here  the 
physician  was.  called  because  of  his  pe- 
culiar skill  as  a  diagnostician,  evidence 


of  professional  standing  is  clearly  ad- 
missible, and  is  entitled  to  considera- 
tion.** 

But  in  estimating  the  value  of  a  phy- 
sician's services,  evidence  as  to  his  good 
reputation  in  the  community,*®  or  as  to 
his  general  character  as  a  physician,** 
is  admissible  where  his  general  profes- 
sional reputation  or  character  is  not 
drawn  in  question. 

d.  sum  and  learning. 

It  is  stated  in  an  early  case**  that 
"the  law  allows  a  reasonable  compensa- 
tion, and  permits  the  jury  to  take  into 
consideration  all  the  facts.  The  same 
rule  of  law  decides  the  compensation  to 
be  made  for  services  whether  performed 
by  a  day  laborer  or  by  a  mechanic  or  by 
a  sui'geon.  It  does  not  enter  into  dis- 
tinctions so  nice  as  to  determine,  as  mat- 
ter of  law,  that  a  mechanic  who  per- 
forms his  services  faithfully  and  with 
competent  skill  is  not  entitled  to  receive 
as  much  compensation  therefor  as  an- 
other would  be  who  had  acquired  much 
greater  skill  and  had  perfoimed  like 
services  no  better.  Or  that  a  surgeon 
who  had  performed  an  operation  skil- 
fully and  faithfully  would  not  be  en- 
titled to  receive  the  same  compensation 
as  one  more  learned  and  skilful,  who 
could  perform  the  same  operation  no 
better.  "While  the  law  does  not  act  up- 
on such  distinctions,  it  permits  jurors 
to  take  into  consideration  the  exhaust- 
ing studies,  the  time  consumed,  and  the 
expenses  incurred  to  acquire  great  pro- 


to  another  physician  and  surgeon  by  de- 
fendant's counsel,  "What  is  the  usual  and 
customary  charge  in  this  state  for  all  nec- 
essary attendance,  medical  and  other,  to 
patients  in  hospitals  received  for  treatment 
for  wounds  arising,  for  instance,  from  a 
railway  collision  ?  "  was,  in  Trenor  v.  Cen- 
tral P.  R.  Co.  (1876)  50  CaL  222,  held  ir- 
relevant, the  court  stating  that  this  ques- 
tion did  not  relate  to  the  value  of  scrvicea 
of  the  character  of  those  charged  in  the 
complaint. 

The  question  of  conclusiveness  of  the 
testimony  of  experts  as  to  the  value  of 
professional  services  is  treated  in  notes  to 
Hull  v.  St.  Louis,  42  L.B.A.  763,  and  Fowle 
v.  Parsons,  45  L.R.A.(N.S.)   181. 

"Collins  v.  Fowler  (184.3)  4  Ala.  647; 
Marshall  v.  Bahnsen  (1907)  1  Ga.  App.  485, 
57  S.  E.  1006. 

18  Paige  V.  Morgan  (1856)  28  Vt.  565. 

H  Kendall  v.  Grey  (1859)  2  Hilt  (N.  Y.) 
300. 

WpEBCiVAL's  SUCCESSION,  ante,  1264. 

l6;MarshaIl  v.  Bahnsen  (Ga.)  supra; 
Lange  v.  Kearney  (1889)  21  N.  Y.  S.  R. 
262,  4  N.  Y.  Supp.  14,  affirmed  without  opin- 
ion in  (1891)  127  N.  Y.  676,  28  N.  E.  255. 
L.R.A.1917A. 


"Sills  V.  Cochems  (1906)  36  Colo.  524, 
85  Pac.  1007, 

18  Sills  V.  Cochems  (Colo.)   supra. 

WMorrell  v.  Lawrence  (1907)  203  Mo. 
363,  120  Am.  St.  Pvep.  660,  101  S.  W.  571, 
11  Ann.  Cas.  650. 

«0  Jeffries  v.  Harris  (1824)  10  N.  C.  (3 
Hawks)  105 

81  Stockbridge  v.  Crooker  (1852)  34  Me. 
349,  56  Am.  Dec.  662. 

In  Chicago  &  N.  W.  R.  Co.  v.  Friend 
(1899)  86  111.  App.  157,  the  court  said  that 
a  physician  or  surgeon  cannot  sustain  a 
claim  for  larger  compensation  than  an  ordi* 
nary  man  would  be  entitled  to  for  the  same 
service,  upon  the  ground  alone  that,  as  an 
expert  in  his  profession,  his  time  is  more 
valuable  than  that  of  such  ordinary  man. 
The  service  voluntarily  rendered  is  not  in 
other  words  to  be  considered  more  valuable 
merely  because  of  the  greater  value  of  the 
time  of  him  who  renders  it,  where  no  ap-ee- 
ment  is  made  lieforehand  as  to  the  compen- 
sation to  be  paid.  But  this  case  merely 
involved  compensation  for  preparing,  for 
purposes  of  litigation,  a  report  of  the  plain- 
tiff's examination  of  a  patient  whom  he  bad 
treated. 
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f essional  knowledge  and  distinction  or 
gnreat  mechanical  or  other  skill.  If  the 
law  made  the  compensation  for  services 
performed  commensurate  with  the  skill 
exhibited  and  the  responsibility  incurred, 
it  would  be  necessary  to  ^dmit  testi- 
mony in  each  case  to  prove  how  much 
skill  had  been  exhibited,  and  how  great 
responsibility  had  been  incurred.  It 
would  often  be  difficult,  if  not  impos- 
sible, to  receive  such  testimony  in  such 
a  manner  that  a  jury  could  safely  act 
upon  it.  The  rule  stated  would  tend 
greatly  to  impair  uniformity  of  com- 
pensation for  professional  and  mechani- 
cal services  of  the  same  description,  and 
to  introduce  a  different  rule  of  compen- 
sation for  like  services  when  performed 
by  different  individuals.'' 

So  far  as  this  implies  that  a  physician 
or  surgeon  cannot  by  reason  of  his  su- 
perior learning  and  skill,  justify  a  high- 
er charge  than  would  be  reasonable  in 
case  of  a  man  of  less  learning  and  skill, 
who  could  have  performed  the  particu- 
lar service  equally  well,  it  seems  open 


to  question  as  a  legal  proposition,  and 
contrary  to  the  general  understanding 
of  the  medical  and  surgical  profession 
as  well  as  the  public  generally.  At  all 
events  it  seems  obvious  that  slight  cir- 
cumstances would  be  sufficient  to  justify 
an  inference  of  an  implied  agreement  on 
the  part  of  the  patient  to  pay  the  larger 
fee  which  the  physician  or  surgeon  of 
superior  skill  was  accustomed  to  charge 
for  his  services. 

In  an  action  by  a  physician  for  the 
reasonable  value  of  his  services,  his 
learning  and  skill  are  competent  and 
should  be  taken  as  an  element  in  esti- 
mating the  value  of  the  services 
rendered.** 

e.  Income, 

The  average  daily  income  of  a  physi- 
cian may  not  be  considered  in  estimat- 
ing the  value  of  his  services.** 

f.  Loss  of  practice. 

If  a  physician  agrees  to  devote  him- 
self exclusively  to  one  patient,  abandon- 


"Heintz  v.  Cooper  (1896)  5  Cal.  Un- 
rep.  564,  47  Pac.  360;  Morrell  v.  Lawrence 
(1007)  203  Mo.  363,  120  Am.  St.  Rep.  660, 
101  S.  W.  571,  11  Ann.  Cas.  650;  :Milleiier 
V.  DriggB  (1887)  10  N.  Y.  S.  R.  237;  Lang- 
olf  V.  Pfromer  (1856)  2  Phila.  (Pa.)  17  (a 
recovery  by  a  physician  for  services  as  such 
must  necessarily  depend  on  whether  he  pos- 
sessed the  requisite  skill).  See  Percival's 
Succession,  ante,  1264. 

It  was  contended  in  Ileintz  v.  Cooper 
(Cal.)  supra,  that  "'the  usual  price  at  the 
time  and  place  of  performance  is  the  rule" 
for  determining  the  reasonable  value  of 
services  rendered  in  reducing  and  attending 
a  compound  fracture  of  the  leg.  The  court 
said,*  however,  that  ''the  cases  cited  in  sup- 
port of  this  proposition  relate  to  ordinary 
services  as  to  which  there  is  a  reasonably 
uniform  established  rate  of  compensation, 
and  not  to  professional  services  where  the 
skill  and  learning  of  the  person,  as  well  as 
the  almost  infinite  variety  in  the  character 
and  circumstances  of  the  subject  upon 
which  he  devotes  his  services,  preclude  the 
establishment  of  any  fixed  rate  of  compen- 
sation which  could  be  applied  to  more  than 
a  very  restrictive  class  of  cases  and  the 
more  common  class  of  services.  Besides  the 
defendant's  witnesses  testified  that  no  med- 
ical society  existed  in  Monterey  county,  and 
no  fee,  bill,  or  scale  of  charges  had  been 
fixed,  but  each  charged  according  to  his 
ideals  of  what  was  proper.** 

\A''here  a  physician  was  an  operating  sur- 
geon of  great  skill,  but  owing  to  his  fatigue 
he  did  not  operate  upon  his  patient,  the  op- 
eration being  performed  by  another  surgeon, 
it  was  held  in  Prentice  v.  Ladinski  (1913) 
81  Misc.  42,  141  N.  Y.  Supp.  1005,  that  for 
his  attendance  upon  the  patient  he  should 
be  compensated  rather  upon  the  scale  of 
L.R.A.1917A. 


charges  for  services  of  a  family  physician 
than  the  much  higher  scale  of  services  of  an 
operating  surgeon. 

In  assumpsit  for  medical  and  surgical 
services  rendered,  a  failure  to  instruct  that 
neither  the  plaintiff  nor  any  number  of  phy- 
sicians could  fix  upon  an  arbitrary  fee  was, 
in  McKnight  v.  Detroit  &  M.  R.  Co.  (1904) 
135  Mich.  307,  97  N.  W.  772,  held  not  er- 
roneous where  the  circuit  judge  charged  the 
jury  in  substance  that,  in  estimating  the 
vahie  of  a  physician's  services,  they  should 
consider  the  professional  skill  and  the  ex- 
perience of  the  physician,  the  nature  and 
character  of  the  services  rendered,  the  dif- 
ficulties and  the  nature  of  the  case,  and 
the  amount  of  services  rendered,  and  clear- 
ly limited  the  recovery  to  such  a  sum  as, 
upon  the  evidence,  the  jury  should  find 
would  compensate  the  plainti^  for  the  serv- 
ices rendered  in  the  case. 

Where,  in  an  action  by  a  physician  to  re- 
cover for  professional  servicefi  rendered,  the 
defendant  requested  the  judge  to  charge 
the  jury  "that  the  plaintiff  was  not  entitled 
to  recover  unless  he  proved,  to  their  'sat- 
isfaction, that  he  was  a  regular  physician,* " 
and  the  judge  used  the  words  "skilful  and 
efficient"  instead  of  the  word  "regular,"  it 
was  held  in  Mays  v.  Hogan  (1849)  4  Tex. 
26,  that  there  was  no  error. 

» Marion  County  v.  Chambers  (1881)  76 
Ind.  409,  holding  that  the  value  of  a  physi- 
cian's services  m  conducting  post  mortem 
examinations  is  not  determinable  by  the 
average  daily  income  of  such  physician  from 
his  profession. 

Thomas  r.  Caulkett  (1885)  67  Mich.  393, 
58  Am.  Rep.  369,  24  N.  W.  154,  stating  that 
it  cannot  be  held,  as  matter  of  law,  that  the 
value  of  scientific  services  depends  on  a 
man's   actual    average    daily    receipts.      If 
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ing-  his  other  practice,  and  renders  un- 
usual service  in  the  performance  of  the 
contract,  he  is  not  restricted  to  the  usual 
charges  of  practising  physicians,  but, 
in  estimating  what  would  be  reasonable 
compensation,  it  is  proper  to  consider 
the  nature  of  the  contracts  and  the  fact 
that  by  such  an  arrangement  he  would 
probably  lose  largely  in  his  other  prac- 
tice, although  the  extent  of  the  injury 
to  his  other  practice  is  not  a  proper  sub- 
ject of  inquiry.** 


g,  Financial  condition  of  patient. 

There  seems  to  be  a  conflict  in  the 
authorities  as  to  whether  it  is  proper  to 
prove  the  value  of  the  estate  of  a  peirsoii 
for  whom  medical  services  were  rend- 
ered, or  the  financial  condition  of  the 
person  receiving  such  services,  in  esti- 
mating the  value  of  a  physieian's  serv- 
ices in  the  absence  of  an  efxpress  eon- 
tract.  Some  favor  the  admission  of 
such  evidence.** 


that  were  so,  there  could  be  no  room  for 
advancement.  A  physician's  services  may 
be  worth  much  more  than  this. 

It  is  stated  in  Burke  v.  Mulgrew  (1908) 
127  App.  Div.  733,  111  N.  Y.  Supp.  899,  ap- 
peal dismissed  without  opinion  in  (1909) 
197  N.  Y.  621,  90  N.  E.  1156,  that  evidence 
with  respect  to  the  plaintiff  physician's  an- 
nual income  prior  to  the  time  of  employ- 
ment by  decedent  **was  doubtless  proper  as 
tending  to  show  the  value  of  his  time,  which 
might  be  considered  by  the  jury  in  estimat- 
ing the  compensation  to  be  made  for  his 
services  and  time  when  absent  from  the 
city,  particularly  on  the  journey  to  Cuba; 
but  on  no  theory  of  the  case  do  we  think 
the  evidence  of  the  plaintiff's  receipts  from 
his  practice  during  the  period  of  the  rendi- 
tion of  those  services  showing  a  falling  off 
in  business  which  may  have  been  due  to 
other  causes,  was  admissible/' 

2*Maddin  v.  Head  (1878)  1  Lea  (Tenn.) 
064. 

Dickey's  Succession  (1880)  41  La.  Ann. 
1010,  6  So.  798,  holding  that,  where  a  phy- 
sician was  summoned  to  Atlanta  to  attend 
his  aunt,  not  in  a  professional  capacity,  but 
as  an  adviser  in  business  matters,  and  on 
his  arrival  he  rendered  valuable  profession- 
al services  which  were  accepted  by  the  aunt, 
he  is  entitled  to  compensation;  but,  not 
having  been  summoned  professionally  in  the 
first  instance,  he  cannot,  in  estimating  his 
services,  claim  for  loss  of  home  practice. 

u  Haley's  Succession  (1898)  60  La.  Ann. 
840,  24  So.  285,  holding  that,  in  fixing  the 
value  of  fees  due  by  a  succession  for  pro- 
fessional services  of  physician,  the  court  is 
justified  in  taking  into  consideration  the 
value  of  the  succession.. 

Czamowski  v.  Zeyer  (1883)  35  La.  Ann. 
796,  holding  that  the  amount  of  the  pa- 
tient's estate  and  his  consequent  ability  to 
pay  enter  into  the  calculation,  and  influence 
the  charges  of  a  physician  for  services. 

So,  In  Schoenberg  v.  Rose  (1914)  145  N. 
Y.  Supp.  831,  the  court  said:  ''The  deceased 
left  a  very  large  estate,  evidence  as  to  the 
value  of  which  was  received  over  the  ob- 
jection of  the  defendants'  counsel.  I  am  of 
the  opinion  that,  while  the  financial  condi- 
tion of  a  patient  does  not  alone  affect  the 
abstract  question  of  the  value  of  a  physi- 
cian's services,  it  is  a  proper  element  en- 
tering into  the  (question  as  to  what  charge 
or  what  reduction  in  the  charge  shall  be 
made  by  him  by  reason  of  such  financial 
L.K.A.1917A. 


condition.    Lange  v.  Kearney  (X889)  21  N. 
Y.  S.  R.  262,  4  N.  Y.  Supp.  14,  affirmed  in 
(.1891)  127  N.  Y.  676,  28  N.  E.  255.     So  a 
patient  of  no  means,  or  of  limited  means, 
may  prove  that  his  circumstances  and  sta- 
tion in  life  are  such  as  to  render  a  physi- 
cian's charge  exorbitant  and  out  of  all  rea- 
son and  proportion  to  the  patient's  ability 
to  pay,  while  the  same  charge  to  a  person 
of  large  means  would  not  be  considered  un- 
reasonable.    The   financial   condition   of   a 
patient  is  an  element  that  it  may  be  a<^- 
sumed  is  considered  by  both  physician  and 
patient   when   the   services   are   contracted 
for,  rendered,  and  accepted,  and  may  also 
be  considered  by  the  court  in  determining 
the  reasonableness  of  the  charge;  and  that 
element  should  apply  to  a  case  where  there 
is  and  was  no  contract,  but  a  mere  fiction 
of   the   law    creating   one,   else,   in   a  case 
where  services  are   rendered   to  an  uncon- 
scious man  who  never  recovers,  the  charge   . 
against  his  estate  might  be  so  great  and 
unreasonable  as  to  be  out  of  all  proportion 
to  the  value  of  the  estate.     This  diarge  a 
man  who  recovers  could  resist  and  success- 
fully defend  by  showing  his  limited  means, 
and,  in  the  case  of  an  unconscious  man  who 
does  not  recover,  such  value  is  an  aid  to  the 
court   in   fixing  the  reasonableness   of   the 
claim,  whether  made  against  a  large  or  a 
small  estate.    Therefore,  the  evidence  as  to 
the  value  of  the  deceased's  estate  was  prop- 
erly allowed  and  properly  taken  into  con- 
sideration, and  that,  together  with  the  ex- 
perience of  the  physician  as  such,  and  the 
nature  and  difficulty  or  easiness  of  the  case, 
and  what  is  considered  by  him  and  by  other 
physicians  an  ordinary  or  reasonable  charge 
for  the  services,  are  the  proper  elements  up- 
on which  a  judge  or  jury  may  act  in  fixing 
the  value  of  the  services.    But  the  services 
performed   here    were   not    difficult.     They 
did  not  require  any  special  degree  of  skill 
or  knowledge,  nor  were  they  of  such  a  cliar- 
acter  that  it  required  a  physician  of  years 
of   experience   or   study   to   perform   them 
properly.    They  consisted  of  what  a  medical 
student  could  perform  as  well  as  a  physi- 
cian of  years  of  experience.     It  is  not  un- 
common to  find  laymen  experienced  in  giv- 
ing prompt  or  what  is  called  'first'  aid  to 
the  injured,  who  can  do  this  work  as  well 
as  a  physician.    The  plaintiff  testified  that 
the  treatment  described  by  him,  whicii  he 
gave,  was  the  usual  and  well-known  meth- 
od.   There  is  some  dispute  as  to  the  exact 
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In  other  jmisdietionSy  however,  such 
evidenee  may  not  be  eonsideried.^^ 

In  determining  the  value  of  profes* 
aional  serviees  xendered,  testimony  aB  to 
the  value  of  a  deceased  patient^s  estate 
has  •  been  held  inadmissible  in  the  ab- 
sence of  a  recognized  usage  obtaining 
to  graduate  professional  charges  with 
reference  to  the  financial  condition  of 
the  person  for  whom  such  services  are 
rendered,  which  had  been  ao  long  es- 
tablished and  so  nniversally  acted  upon 
as  to  have  ripened"  into  a  custom  of  such 
character   that   it  might  be   considered 


that  the  services  were  rendered  and  ac- 
cepted in  contemplation  of  it.^ 

So  it  has  been  held  that  a  physician 
may  not  show  to  the  jury  the  defend- 
ant's wealth  as  an  element  to  be  taken 
into  the  account  in  the  measurement  of 
the  value  of  his  services,  unless  it  is  in 
rebuttal  of  evidence  from  the  other  side 
attempting  to  show  the  custom  of  a  low- 
er standard.^ 

Whatever  may  be  the  true  prineiple 
governing  this  matter  in  eontraots,  the 
eoxirtf  in  one  ease  at  least,  is  of  the 
opinion  that  the  financial  condition  of  a 


minule  that  Mr.  Bernheimer  died,  and  con- 
aequently  the  pUintiff's  claim  that  he  treat- 
ed the  deceased  between  thirty  and  forty - 
five  minutes  is  also  disputed.  It  is  not 
neceeaary  to  measure  the  plaintiff's  services 
by  the  fraction  of  a  miaute,  but  I  should 
say,  from  the  evidence,  he  was  engaged  in 
the  manner  testified  to  by  hkn  fifteen  to 
twenty  minutes.  Dr.  Shook,  who  also  pre- 
sented a  bill  lor  $500  for  Iiis  eer vices,  and 
another  physician,  testified  for  the  plaintiff 
that  $600  wae  the  value  of  plaintiff's  serv- 
ices, whi&e  experts  called  for  defendants 
placed  the  value  at  from  $10  to  $15;  one 
stating  that  a  fair  charge  would  be  from 
nothing  up  to  a  maximum  of  $15/' 

se  Robinson  v.  Campbell  (1878)  47  Iowa, 
625,  where  it  is  stated  that  ''there  is  no 
more  reason  why  this  charge  should  be  en- 
hanced on  account  of.  the  flS>iUty  of  the  de- 
fendants to  pay  than  that  the  merchant 
should  charge  them  more  for  a  yard  of 
cloth  or  the  druggist  for  filling  a  {H-escrip* 
tion  or  a  laborer  for  a  day's  work.  It  is 
tme  a  physician  in  general  practice  will 
often  be  called  u))on  to  treat  indigent  per- 
sons from  whom  he  will  not  be  able  to  re- 
cover the  value  of  his  services.  He  may 
take  •  this  into  account  and  regulate  his 
charges  with  reference  to  that  fact,  just 
as  a  merchant  may  take  into  account  prob- 
able bad  debts  in  fixing  his  per  centum  of 
profit  upon  his  goods;  but  the  value  of  a 
service  depends  upon  the  difiSculty  of  rend- 
ering it  and  the  8k ill  required  in  its  pefr* 
formance,  and  sometimes  upon  the  results 
accomplished,  and  not  upon  the  riches  or 
the  poverty  of  the  person  for  whom  the 
service  is  performed.  If  the  ability  to  pay 
determines  the  reasonableness  of  a  charge» 
then  the  richer  a  roan  is  the  more  he  should 
pay  for  any  servioe.  No  such  rule  of  charge 
can  be  recognised  or  countenanced  by  the 
law." 

■In  Swift  v.  Kelly  (1910)  —  Tex.  Civ.  App. 
— ,  183  S.  W.  901,  an  action  to  recover  the 
reasonable  value  of  professional  seirviqes 
rendered  it  was  held  efronieous  to  permit 
plaintiff  to  show  the  !reasonable  value  ol 
his  services  by  -paroof  that  defendant  was 
wealthy,  obupled  with  further  proof  oi  a 
eustcnn  among  physicians  to  graduate  their 
charges  according  to  the  financial  condition 
of  the  patient,  and  to  charge  a  wealthy 
person  a  higher  fee  bv  reason  of  his  super- 
L.R.A.1917A. 


,  ior  ability  to  pay.  The  court  stated  that  in 
Robinson  v.  Campbell  (Iowa)  supra,  it  was 
held  that  such  testimony  was  not  admissi- 
ble, and  that  the  reasoning  there  advanced 
seemed  soimd.  Certainly  no  court  would 
hold  that  the  value  of  ordinary  labor  could 
be  determined  by  Mich  a  test,  and  upon 
principle  there  seems  to  be  no  distinction 
between  sucli  a  claim  and  one  of  the  char- 
acter now  under  discussion.  Tf  the  recoverv 
sought  in  this  suit, for  professional  services 
had  been  upon  an  alleged  implied  contract 
by  defendant  to  pay  such  fees  as  are  cus- 
tomarily charged  for  the  same  character 
of  services  performed  for  a  patient  of  like 
financial  ability  to  pay  a  fee  therefor,  then 
a  different  question  would  be  presented. 

«7Morris6ett  v.  Wood  (1898)  123  Ala. 
384,  82  Am.  St.  Rep.  127,  26  So.  307. 

On  the  question  of  the  value  of  services 
rendered  by  a  physician,  it  is  stated  bv  the 
court  in  Lange  v.  Kearney  (1889)  21  «.  Y. 
S.  R.  202,  4  N.  Y.  Supp.  14.  affirmed  with- 
out opinion  in  (1891)  127  N.  Y.  676,  28  X. 
£.  255,  that  *'there  is  also  evidence  tending 
to  establish  a  custom  or  rule  of  guidance 
as  to  charges  of  physicians  for  services  rend- 
ered, and  which  makes  the  amount  <1e- 
pendent  upon  the  means  of  tlie  patient,  his 
financial  ability  or  condition  but  this  is  a 
benevolent  practice  which  does  not  affect 
the  abstract  question  of  value,  or  impose 
any  legal  obligation  to  adopt  it,  and  cannot 
be  said  to  be  universal  on  the  evidence.  In- 
deed, there  does  not  seem  to  exist  any  stand- 
ard by  which,  in  the  application  of  the 
rule,  the  amount  to  be  paid  can  be  ascer- 
tained." 

WAIorrell  v.  I^iwrence  (100^)  203  Mo, 
363,  120  Am.  St.  Rep.  660,  101  S.  W.  571, 
11  Ann.  Cas.  650.  This  is  an  action  on  an 
alleged  implied  contract  of  a  father  to  pay 
a  physician  the  reasonable  value  of  services 
rendered  a  son  on  the  father's  request.  The 
court  said  that  if  the  defendant  should  in- 
troduce evidence  to  show  that  the  plaintiff 
for  similar  services  was  accustomed  to 
charge  smaller  fees  than  those  sued  for,  the 
plaintiff  would  have  a  right  to  show,  if  such 
was  the  fact,  that  the  smaller  fees  were 
charged  to  poor  men  because  of  their  pover- 
ty, but  .that  the  defendant's  financial  con- 
dition justified  a  cliarge  for  fair  and  vea- 
sonable  compensation.  In  this  case  there 
was  no  effort  on  the  part  of  defenda^it  to 
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patient  cannot  be  considered  where  there 
is  no  contract  and  recovery  is  sustained 
on  a  legal  fiction  which  raises  a  eon- 
tract  in  order  to  afford  a  remedy  which 
the  justice  of  the  case  requires.** 

h.  Benefit  to  patient. 

Where  a  surgical  operation  is  per- 
formed with  due  skill  and  care,  the  price 
to  be  paid  therefor  does  not  depend  on 
the  result.  The  event  so  generally  lies 
with  the  forces  of  nature  that  all  intel- 
ligent men  know  and  understand  that 
the  surgeon  is  not  responsible.  In  the 
absence  of  express  agreement,  the  sur- 
geon who  brings  to  such  service  due 
skill  and  care  earns  the  reasonable  and 


customary  price  therefor,  whether  the 
outcome  be  beneficial  to  the  patient  or 
the  reverse.** 

In  an  action  by  a  physician  to  recover 
for  medical  services,  proof  that  they 
were  of  no  value  has  been  held  to  con- 
stitute a  defense.** 


i.  Character  of  medicine. 

It  has  been  held  that  it  is  relevant  to 
prove  that  the  medicine  used  by  a  phy- 
sician was  worthless  and  possessed  no 
efficacy  in  producing  the  results  for 
which  it  was  used;  and  that,  in  order  to 
do  this,  the  defendant  could  prove  the 
ingredients  and  nature  of  the  medicine.** 


prove  that  the  plaintiff  or  other  physicians 
were  in  the  habit  of  charging  smaller  fees 
for  like  services.  Hence  there  was  no  occa- 
sion for  rebuttal  evidence  to  show  that 
smaller  fees  were  charged  out  of  considera- 
tion for  the  poverty  of  the  patients,  and 
that  defendant's  financial  condition  did  not 
entitle  him  to  that  indulgence. 

»Cotnam  v.  Wisdom  (1907)  83  Ark.  601, 
12  L.R.A.{N.S.)  1090,  119  Am.  St.  Rep.  157. 
104  S.  W.  164,  13  Ann.  Cas,  25,  holding  that 
in  an  action  by  a  surgeon  to  recover  for 
services  to  a  stranger  who  had  been  rend- 
ered unconscious  by  an  accident,  and  who 
(lied  without  recovering  consciousness,  evi- 
dence is  not  admissible  of  the  financial  abil- 
ity of  the  patient.     In  this  case  the  court 
Raid:   "There  was  evidence  in  this  case  prov- 
ing that  it  was  customary  for  physicians  to 
graduate  their  charges  by  the  ability  of  the 
patient  to  pay;  and  hence,  in  regard  to  that 
element,  this  ease  differs  from  the  Alabama 
case    [Morrissett   v.   Wood    (Ala.)    supra]. 
But  the  value  of  the  Alabama  decision  is 
the  reason  given  which  may  admit  such  evi- 
dence: viz.,  because  the  custom  would  rend- 
er the  financial  condition  of  the  patient  a 
factor  to  be  contemplated  by  both  parties 
when   the  services  were  rendered  and  ac- 
cepted.    The  same  thought  differently  ex- 
pressed is  found  in  Lane  v.  Kearney   (N. 
T.)  supra.    This  could  not  apply  to  a  phy- 
sician called  in  an  emergency  by  some  by- 
stander to  attend  a  stricken  man  whom  he 
never  saw  or  heard  of  before;  and  certain- 
ly the  unconscious  patient  could  not,  in  fact 
or   in  law,  be  held   to  have  contemplated 
what  charges  the  physician  might  properly 
bring  against  him.    In  order  to  admit  such 
testimony,   it    must  be   assumed   that   the 
surgeon  and  patient  each  had  in  contempla- 
tion that  the  means  of  the  patient  would  be 
one  factor   in  determining  the  amount   of 
the  charge  for  the  services  rendered.    While  ' 
the  law  may  admit  such  evidence  as  throw- 
ing light  upon  the  contract  and  indicating 
what  was  really  in  contemplation  when  it 
was  made,  yet  a  different  question  is  pre- 
sented when  there  is  no  contract  to  be  as- 
certained or  construed,  but  a  mere  fiction 
L.R,A.1917A. 


of  law  creating  a  contract  where  none  ex- 
isted in  order  that  there  might  be  a  remedy 
for  a  right.  This  fiction  merely  requires  a 
reasonable  compensation  for  the  services 
rendered.  The  services  are  the  same  be  the 
patient  prince  or  pauper,  and  for  them  the 
surgeon  is  entitled  to  fair  compensation  for 
his  time,  service,  and  skill.  It  was  there- 
fore error  to  admit  this  evidence,  and  to  in- 
struct the  jury  in  the  second  instruction 
that,  in  determining  what  was  a  reasonable 
charge,  they  could  consider  the  'ability  to 
pay  of  the  person  operated  upon.'  It  was 
improper  to  let  it  go  to  the  jury  that  Air. 
Harrison  was  a  bachelor  and  that  his  estate 
was  left  to  nieces  and  aephews.  This  was 
relevant  to  no  issue  in  the  case  and  its  ef- 
fect might  well  have  been  prejudicial. 
While  this  verdict  is  no  higher  than  some 
of  the  evidence  would  justify,  yet  it  is  much 
higher  than  some  of  the  other  evidence 
would  justify;  and  hence  it  is  impossible 
to  say  that  this  was  a  harmless  error." 

••Ladd  V.  Witte  (1902)  116  Wis.  36,  92 
N.  W.  366;  Styles  v.  Tyler  (1894)  64  Gena. 
432,  30  Atl.  166  (while  a  physician  is 
bound  to  prove  the  value  of  his  services,  he 
is  not  bound  to  prove  the  value  of  the  serv- 
ices to  the  defendant). 

WDe  Tamowsky  v.  Walker  (1916)  191 
111.  App.  610. 

Where,  in  an  action  for  professional  serv- 
ices by  a  physician  and  surgeon,  there  was 
no  dispute  as  to  the  number  of  visits  or 
items  of  charges,  and  plaintiff  testified  as 
to  the  value  of  his  services  and  the  nature 
of  his  treatment,  and  stated  that  they  were 
worth  the  amount  charged,  a  refusal  to  per- 
mit defendant  to  cross-examine  him  as  to 
the  amount  charged  for  particular  visits, 
and  what  they  were  worth,  was  in  Wurde- 
mann  v.  Barnes  (1896)  92  Wis.  206,  06  N. 
W.  Ill,  held  not  error,  where  the  court 
offered  to  permit  defendant  to  examine  him 
as  to  what  he  had  done,  and  show  that  his 
services  were  not  worth  anything. 

ts  Jonas  V.  King  (1886)  81  Ala.  285.  1 
So.  691  (action  by  physician  to  recover  fee 
under  ''no  cure,  no  pay"  contract). 
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j.  Mi«eel1aneot%s. 

Certain  cases  which  do  not  admit  of  a 


distinct  classification  have  been  brought 
together  under  this  head.** 


ss  In  an  action  by  a  physician  for  serv- 
ices rendered  a  lawyer  in  examining  a  client 
who  claimed  a  right  of  action  for  personal 
injuries,  which  claim  was  settled  before  the 
action  for  services  is  brought,  plaintiff  is 
not  entitled  to  more  than  ordinary  fees  on 
the  theory  that  his  services  were  extra* 
ordinary,  and  he  might  have  been  compelled 
to  attend  court  as  a  witness.  Henderson  v. 
Hall  (1908)  87  Ark.  1,  25  L.R.A.(N.S.)  70, 
112  S.  W.  171.  See  note  to  this  case,  26 
Lf.R.A.(N.8.)  70,  as  to  measure  of  compen- 
sation to  physician  employed  to  examine 
aBd  report  on  physical  condition  of  one  who 
contemplates  bringing  action  for  pergonal 
injuries. 

It  was  stated  in  Henderson  v.  Hall  (Ark.) 
Bupra.  that  the  physicians  were  called  to 
render  professional  services  in  the  physical 
examination  of  a  woman,  and  were  entitled 
to  pay  for  the  value  of  those  services,  and 
not  for  any  speculative  incident  that  might 
or  might  not  have  followed  from  this  serv- 
ice. 

A  rule  of  the  county  board  Axing  a  fee 
of  $1  a  visit  for  medical  aid  furnished  paup- 
ers, in  all  cases,  whether  the  illness  with 
which  the  patient  is  afflicted  or  suffering  is 
slight  or  serious,  infectious  or  noninfectious, 
or  one  requiring  surgical  attention  and  as- 
sistance, or  otherwise,  is  held  unreasonable 
in  Dieffenbacher  y.  Mason  County  (1904) 
117  lU.  App.  103.  Many  eases  might  arise, 
said  the  court,  so  serious,  dangerous,  or 
disagreeable  in  their  nature  that  no  ph^'si- 
cian,  of  whatever  skill  or  experience,  would 
be  willing  to  undertake  them,  because  of 
the  inadequacy  of  the  compensation  fixed. 
It  is  obvious  that  the  result  of  restricting 
or  limiting  the  authority  of  the  overseer, 
as  is  done  by  the  rule  in  question,  would  be 
frequently  to  render  him  powerless  to  af- 
ford proper  care  and  attention  to  afflicted 
unfortunates,  whereby  unnecessary  suffer- 
ing and  perchance  death  might  ensue.  The 
beneficent  purpose  of  the  statute  would 
thus  be  nullified. 

In  vSayles  v.  Fitz  Gerald  (1899)  72  Conn. 
391,  44'Atl.  733,  testimony  by  the  defense 
that  the  cellar,  from  its  condition  and  con- 
tents, was  an  unfit  place  for  the  perform- 
ance of  the  surgical  operation  in  question, 
was  pertinent  to  the  question  of  the  rea- 
sonableness of  plaintiiPs  charge  for  serv- 
ices on  that  occasion.  See  also  Piper  v. 
Menifee  (1851)  12  B.  Mon.  (Kjr.)  465,  54 
Am.  Dec.  547,  where  it  is  held  proper,  for 
the  purpose  of  reducing  recovery  for  serv- 
ices, to  consider  violation  of  a  promise  and 
consequent  damage. 
LJI.A.1917A. 


In  Duclos's  Succession  (1856)  11  La.  Ann. 
406,  there  was  considerable  discrepancy  be- 
tween the  witnesses  as  to  the  value  of  the 
medical  attendance  proved.  One  taxed  the 
ordinary  visits  of  physicians  to  a  patient 
at  $2  for  the  first  visit,  and  $1  for  each  sub- 
sequent one.  By  another  such  visits  were 
taxed  at  $3  each,  without  distinction.  For 
consultations  one  allowed  $10  for  the  first, 
and  $5  for  each  subsequent  consultation,  to 
each  physician  assisting.  Another  allowed 
$10  for  each  consultation.  It  was  held 
that,  where  witnesses  differ  as  to  the 
charges  made  by  physicians,  the  correct 
rule  is  to  allow  the  lowest  estimate. 

So,  in  Collins  v.  Graves  (1858)  13  La. 
Ann.  95,  the  testimony  as  to  the  usual  price 
of  physicians  in  a  certain  parish  during 
yellow  fever  epidemics  was  contradictory. 
A  part  of  the  evidence  showed  that  the  price 
for  a  visit  was  double  what  it  was  in  ordi- 
nary cases;  other  testimony  established 
that  the  price  was  $100  for  heads  of  the 
family  and  $50  for  eadi  other  member 
thereof.  The  court  was  of  the  opinion  that 
the  lowest  estimate  was  a  reasonable  com- 
pensation  for  the  services  of  the  plaintiff. 

A  physician  cannot,  because  he  was  a 
brother  of  decedent,  recover  from  the  lat- 
ter's  estate  for  services  rendered  as  a  phy- 
sician more  than  the  usual  rates  of  prac- 
tising physicians.  Re  Moffett  (1875)  32 
Phila.  Leg.  Int.  (Pa.)  218.  In  the  above 
case  the  court  said:  "While  the  fact  that 
the  claimant  was  a  brother  of  decedent 
would  be  immaterial  in  determining  hi^ 
compensation  for  purely  professional  serv- 
ices, yet  in  connection  with  other  testimony 
upon  the  subject  it  has  an  important  bear- 
ing. The  testimony  shows  that  the  claim- 
ant, while  he  attended  his  brother,  the  de- 
cedent, did  not  devote  all  his  time  and  at- 
tention to  his  patient,  but  that  he  acted 
as  a  member  of  the  family,  sleeping  and 
taking  his  meals  in  the  house,  going  out  and 
returning  at  his  pleasure;  and  though  no 
doubt  he  rendered  many  kind,  thoughtful, 
and  affectionate  attentions  to  his  suffering 
brother,  yet  they  formed  no  part  of  his 
duty  as  a  physician,  and  cannot  after  the 
death  of  that  brother,  be  made  the  basis 
of  pecuniary  compensation.  The  most  the 
claimant  is  entitled  to  is  to  be  paid  for  the 
professional  visits  made  and  the  number  of 
operations  performed  by  him  at  the  usual 
rate  of  practising  physicians.  This  we  are 
unable  to  determine  from  the  testimony,  as 
the  number  of  visits,  etc.,  is  not  stated.'' 

J.  D.  C. 
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OKI^AHOAIA   SUPREME   COURT. 

WARREN   F.   STEWART   et  al.,  Plffs.    in 

Err., 

V. 

W.  T.  RAWLEIOH  MEDICAL  CO]\IPANY. 
(—  Okla.  — ,  159  Pac.  1187.) 

Contracts  —  constitutional  rigrlit. 

1.  The  congtitutional  guaranty  of  liberty 
of  the  individual  to  enter  into  private  eon- 
tracts  does  not  limit  the  power  of  Congress 
so  as  to  prevent  it  from  legislating  upon 
the  subject  of  contracts  in  restraint  of  in- 
terstate or  foreign  commerce. 

For  other  oases,  see  Constitutional  Law,  11. 
6,  ^,  6,  in  Dig.  1-52  N.  8. 

Monopoly  —  flxl  n|?  pi*  I  ex;. 

2.  A  contract  of  absolute  sale,  made  by 
a  manufacturer  of  its  various  manufactured 
preparations,  in  which  the  purchaser  agrees 
to  sell  the  goods  purchased  "at  regular  re- 
tail prices  to  be  indicated  by  it  [the  manu- ! 
facturer],"  where  its  entire  product  is  sold 
throughout  the  country  only  by  means  of 
like  restrictive  contracts,  operates  as  a 
•'restraint  of  trade."  unlawful  as  to  inter- 
state commeroc  under  the  Anti-trust  Act  of 
July  2,  1890. 

For  other  cases,  see  Monopoly  and  Combina- 
tions, II.  h,  in  Dig.  1-52  N.  8. 

Same  —  source  of  article. 

3.  Where  commodities  have  passed  into 
the  channels  of  trade  and  are  owned  by 
dealers,  the  validity  of  agreements  to  fix 
and  control  the  price  paid  therefor  by  the 
consumer  is  not  determined  by  the  circum- 
stances wiiether  they  were  produced  by  sev- 
eral manufacturers  or  by  one,  or  whether 
they  were  previously  owned  by  one  or  by 
maiv>'.  The  manufacturer  having  sold  its 
product  at  prices  satisfactory  to  itself,  the 
public  is  entitled  to  whatever  advantage 
may  be  derived  from  competition  in  the 
subsequent  traffic. 

For  other  cases,  see  Monopoly  and  Combina- 
tions, II.  6,  in  Dig.  1-52  N.  S. 

Contract  —  fie  fen  sc  —  monopoly. 

4.  Ulie  defense  that  a  contract  is  in  vio- 
lation of  the  Act  of  Congress  of  July  2, 
1800,  to  protect  trade  and  commerce  against 
unlawful  restraints  and  monopolies,  which 
makes  illegal  every  contract  violative  of  its 
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provisions,  mar  be  set  up  by  a  private  in- 
dividual when  sued  thereon,  and,  if  proved, 
constitutes  a  good  defense  to  the  action. 
For  other  casrs,  see  Contracts,  III.  g,  1,  tn 
Dig.  J-52  y,  8. 

(June  6,  1916.) 

ERROR  to  the  ^District  Court  for  Grady 
County  to  review  a  judgment  in  plain- 
tiffs' favor  in  an  action  brought  to  recover 
a  balance  due  for  certain  merchandise  sold 
to  defendant  Minette  under  a  written  con- 
tract with  plaintiff.    Eeversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Blanton  &  Andrews,  Albert 
Rennie,  and  Bond,  Melton  &  Melton. 
for  plaintiffs  in  error: 

Tlie  question  of  the  validity  or  invalid- 
ity of  the  contract  should  have  been  sub- 
mitted to  the  jury,  where  reasonable  men 
might  draw  different  conclusions  from  the 
testimony. 

De  Mary  v.  Burtenshaw,  131  Mich.  326, 
91  N.  W.  647;  Detroit  Salt  Co.  v.  National 
Salt  Co.  134  Mich.  103,  96  N.  W.  1;  Oben- 
chain  v.  Ranflome-rrummey  Co.  69  Or.  547, 
138  Pac.  1078,   139  Tac.  920. 

If  the  contract  is  void  under  the  anti- 
trust laws  of  the  state,  the  same  will  not 
be  enforced,  regardless  of  where  it  was  en- 
tered into.  Courts  will  not  enforce  con- 
tracts contrary  to  the  publie  policy  of  the 
state  in  which  they  are  sitting. 

Standard  Fashion  Co.  v.  Grant.  165  X.  C. 
453,  81  S.  K.  606;  Dr.  Miles  Medical  Co.  v. 
John  D.  Park  &  Sons  Co.  220  V.  S.  373, 
55  L.  ed.  502,  31  Sup.  Ct.  Rep.  376;  John 
D.  Park  &,  Sons  Co.  v.  Hartman,  12  L.R.A. 
(N.S.)  135,  82  C.  C.  A.  168,  163  Fed.  24; 
Continental  Wall  Paper  Co.  t.  Louis  Voight 
&  Sons  Co.  212  U.  8.  227.  53  T*  ed.  486.  2»l 
Sup.  Ct.  Rep.  280;  Addvston  Pipe  &  Steel 
Co.  v.  United  States,  175  U.  S.  211,  44  L. 
ed.  136,  20  Sup.  Ct.  Rep.  96;  United  States 
v.  Trans-Missouri  Freight  Asso.  166  U.  S. 
290,  41  L.  ed.  1007,  17  Sup.  Ct.  Rep.  540; 
Northern  Securities  Co.  v.  United  States, 
193  U.  S.  375,  48  L.  ed.  715,  24  Sup.  Ct. 
Rep.  436:  National  Cotton  Oil  Co.  v.  Texas, 
197  U.  S.   115,  49  L.  ed.  689,  26  Sup.  Ct. 


Xote.  —  As  to  validity  of  contract  pro-' 
Vision  seeking  to  control  price  at  which  an 
article  shall  ho  resold,  see  annotation  fol- 
lowing this  case,  post,  1285. 

As  to  when  agreements  otherwise  pre- 
sumably valid  as  being  in  reasonable  and 
partial  restraint  of  trade  fall  within  the 
inhibition  imposed  by  modern  anti-trust 
acts,  see  note  to  Raird  v.  Smith,  L.R.A. 
101 7 A,  379,  and  the  earlier  notes  to  which 
reference  is  therein  made,  and  to  which 
it  is  supplemental. 

As  to  validity  of  agreement  to  patronize 
particular  concern  exclusively,  see  annota- 
L.R.A.1917A. 


tion  to  Peerless  Pattern  Co.  v.  Gauntlet  t 
Dry  Goods.  Co.  42  L.R.A,(NwS.)  843.  and 
the  later  case  of  Ripy  v.  Art  Wall  Paper 
.Mills,  51  L.R.A.(N.S.)   83. 

On  validity  of  contracts  giving  one  an 
exclusive  right  to  handle  go^s  in  a  given 
locality,  see  note  to  Walter  A.  Wood  Mow- 
ing &  Reaping  Machine  Co.  v.  Greenwood 
Hardware  Co.  9  L.R.A.(N.S.)  501. 

As  to  legality  of  combination  by  dealers 
not  to  patronize  wholesalers  who  sell  to 
unde8iraj)le  persons,  see  note  to  Retail  Lum- 
ber Dealers'  Asso.  v.  State,  35  L.RA.  (N.S.) 
1064. 
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Rep.  379;  United  States  v.  JelUco  ^Mountain 
Coal  &  Coke  Co.  12  L.R.A.  753,  3  Inters. 
Com.  Rep.  626,  46  Fed.  432;  Byrne  v.  Kan- 
aaa  City,  Ft.  S.  k  M.  R.  Co.  24  URA,  693, 
9  C.  C.  A.  666,  22  U.  S.  App.  220,  01  Fed. 
610;  National  Harrow  Co.  v.  Hench,  39 
L.R.A.  299,  27  C.  C.  A.  349,  65  U.  S.  App. 
53,  83  Fed.  38 ;  United  States  v.  Coal  Deal- 
ers' Asso.  86  Fed.  252;  Cravens  v.  Carter- 
Crume  Co.  34  C.  C,  A.  479,  92  Fed.  485; 
Brent  v.  Thornton,  45  C.  C.  A.  214,  106 
Fed.  36;  Chesapeake  ^  0.  Fuel  Co.  v. 
United  SUtes,  53  C.  C.  A.  266,  116  Fed. 
610;  Wheeler-Stenzel  Co.  v.  National  Win- 
dow Glass  Jobbers'  Asso.  10  LJl.A.(N.S.) 
972,  81  C.  0.  A.  658,  162  Fed.  864;  McCon- 
nell  V.  Caroors-McConnell  Co.  152  Fed.  321; 
Finck  V.  Schneider  Granite  Co,.  187  Mo.  244, 
106  Am.  St.  Rep.  452,  86  S.  W.  213;  Poca- 
hontas Coke  Co.  V.  Powhatan  Coal  &  Coke 
Co.  60  W.  Va.  508,  10  L.R;A.(N.S.)  268, 
116  Am.  St.  Rep.  901,  66  S.  £.  264,  9  Ann. 
Cas.  667 ;  Hastings  Industrial  Co.  v.  Baxter, 
125  Mo.  App.  494,  102  S.  VV.  1076;  Cum- 
xnings  v.  Union  Blue  Stone  Co.  164  N.  Y. 
404,  62  L.R.A.  262,  79  Am.  St.  Rep.  655, 
68  N.  £.  626;  Detroit  Salt  Co.  v.  National 
Salt  Co.  134  Mich.  103,  96  N.  W.  1;  Straus 
V.  American  Publishers'  Asso.  177  N.  Y. 
473,  64  LJRJ^.  701,  101  Am.  St.  Rep.  819, 
60  N.  E.  1107;  Beechley  r.  Mulville,  102 
Iowa,  602,  63  Am.  St.  Rep.  479,  70  N.  W. 
107,  73  N.  W.  428*;  Bailey  v.  Master  Plum- 
bers' Asso.  103  Tenn.  99,  46  LJlJl.  661,  62 
S.  W.  853;  Citizens'  Nat.  Bank  v.  MitcheU, 
24  Okla.  488,  103  Pac.  720,  20  Ann.  Cas. 
371;  Wagner  v.  Minnie  Harvester  Co.  25 
Okla.  558,  106  Pac.  969;  Stewart  v.  Thayer, 
170  Mass.  662,  49  N.  E.  1020;  Troewert  v. 
Decker,  51  Wis.  47,  37  Am.  Rep.  808,  8 
N.  W.  26;  Smith  r.  Albany,  61  N.  Y.  444; 
Berka  v.  Woodward,  126  Cal.  120,  45  L.R.A. 
420,  73  Am.  St.  Rep.  31,  57  Pac.  777;  Kohn 
V.  Mileher,  10  L.R.A.  439,  43  Fed.  641; 
Sprott  V.  United  States,  20  Wall.  469,  22 
L.  ed.  371;  Hanauer  v.  Doane,  12  W^all, 
342,  20  L.  ed.  439;  Gibbs  v.  Consolidated 
Gas  Co.  130  U.  S.  396,  32  L.  ed.  979,  9  Sup. 
Ct.  Rep.  553;  McMullen  v.  Hoffman,  174 
U.  S.  639,  43  L.  ed.  1117,  19  Sup.  Ct.  Rep. 
839;  Fuqua  v.  Pabst  Brewing  Co.  90  Tex. 
298,  35  L.R.A.  241,  38  S.  W.  29,  750 ;  Texas 
Brewing  Co.  v.  Templeman,  90  Tex.  277,  38 
S.  W.  27;  Armstrong  v.  Toler,  11  Wheat. 
268,  6  L.  ed.  468;  Coppell  v.  Hall,  7  Wall. 
642,  19  L.  ed.  244;  Pacific  Factor  Co.  v. 
Adler,  90  Cal.  110,  25  Am.  St.  Rep.  102, 
27  Pac.  36. 

The  contract  restricts  the  liberty  of  the 
trader  to  engage  in  business,  in  that  it  pre* 
vents  his  handling  any  goods  save  those  of 
the  vendor,  or  having  any  other  business 
and  employment. 

Nester  v.  Continental  Brewing  Co.  161 
L.R.A.1917A. 


Pa.  473,  24  L.R.A.  247,  41  Am.  St.  Rep. 
894,  29  Atl.  102;  Cravens  v.  Carter-Crume 
Co.  34  C.  C.  A.  479,  92  Fed.  479;  Straus,  v. 
American  Publishers'  Asso.  177  N.  Y.  473, 
64  L.R.A.  701,  101  Am.  St,  Rep.  819,  69 
N.  E.  1107;  United  States  v.  E.  C.  Knight 
Co.  156  U.  S.  1,  39  L.  ed.  325,  15  Sup.  Ct. 
Rep.  249;  Cummings  v.  Union  Blue  Stone 
Co.  164  N.  Y.  404,  52  L.R.A.  262,  79  Am. 
St.  Rep.  655,  o9  N.  E.  525;  Swift  &  Co.  v. 
United  States,  196  U.  S.  376,  49  L.  ed.  518, 
26  Sup.  Ct.  Rep.  276;  Ford  v.  Chicago  Milk 
Shippers'  Asso.  155  111.  166,  27  L.R.A.  298, 
39  N.  E.  651;  Pocahontas  Coke  Co.  v.  Pow- 
ahatan  Goal  &  Coke  Co.  60  W.  Va.  608,  10 
L.R.A.(N.S.)  268,  116  Am.  St.  Rep.  901,  66 
S.  £.  204,  9  Ann.  Cas.  667. 

A  contract  in  restraint  of  trade  need  not 
be  unreasonable  in  its  restraint  to  be  il- 
legal and  void. 

United  States  v.  Trans-Missouri  Freight 
Asso.  166  U.  S.  290,  41  L.  ed.  1007,  17  Sup. 
Ct.  Rep.  540;  Wheeler^Stenzel  Co.  v.  Na- 
tional Window  Glass  Jobbers'  Asso.  10 
L.R.A.(N.S.)  972,  81  0.  C.  A.  658,  152  Fed. 
864. 

It  is  the  duty  of  the  court,  when  the  il- 
legality of  the  contract  appears,  to  dismiss 
the  action. 

Patterson  v.  Imperial  W^indow  Glass  Co. 
91  Kan.  201,  137  Pac.  955. 

Mr.  Miftrlon  Henderson  also  for  plain- 
tiffs in  error. 

Messrs.  Swan  C.  Burnette,  C.  Ij^. 
CruiJis1iank»  and  I.  P.  Gassman,  for  de- 
fendant in  error: 

Plaintiff  is  engaged  in  interstate  com- 
merce, and  is  entitled  to  use  the  courts  of 
Oklahoma  for  the  purpose  of  maintaining 
this  suit. 

Sioux  Remedy  Co.  v.  Cope,  235  U.  S.  197, 
59  L.  ed.  193,  35  Sup.  Ct.  Rep.  67;  Free- 
man-Sipes  Co.  v.  Corticello  Silk  Co.  34 
Okla.  229,  124  Pac.  972;  Harrell  v.  Peters 
Cartridge  Co.  36  Okla.  684,  44  L.R.A.(N.S.) 
1094,  129  Pac.  872;  Dr.  Koch  Vegetable  Tea 
Co.  V.  Shumann,  42  Okla.  60,  139  Pac.  1133. 

The  contract  is  one  of  sale. 

W.  T.  Rawleigh  Medical  Co.  v.  Laursen, 
26  N.  D.  63,  48  L.R.A.(N.S.)  198,  141  N. 
W.  64;  W.  T.  Rawleigh  Medical  Co.  v.  Till- 
man, 158  Wis.  364,  148  N,  W.  876;  Reese  v. 
W.  T.  Rawleigh  Medical  Co.  —  Ark.  — , 
172  S.  W.  820. 

The  contract  is  not  in  violation  of  either 
the  laws  of  the  state  of  Illinois,  where  it 
was  made  and  performed,  nor  is  it  in  viola- 
tion of  the  Federal  statutes  or  Anti-trust 
Laws. 

Southern  Fire  Brick  &  Clay  Co.  v.  Gar- 
den City  Sand  Co.  223  111.  616,  9  L.E.A. 
(N.S.)  446,  79  N.  E.  313,  7  Ann.  Cas.  60; 
Brown  v.  Rounsavell,  78  111.  589. 

It  was  not  unreasonable  for  the  company 
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to  indicate,  as  provided  in  the  contract,  the 
customary  prices  at  wliich  the  party  pur- 
chasing its  goods  should  sell  them  in  order 
to  make  a  fair  margin  of  profit;  nor  could 
it  be  held  unreasonable  for  the  company  to 
indicate  such  prices  on  its  report  sheets 
for  accounting  purposes. 

United  States  v.  Addyston  Pipe  &  Steel 
Co.  46  L.R.A.  322,  29  C.  C.  A.  141,  54  U.  S. 
App.  723,  85  Fed.  271;  Grogan  v.  Chaflfee, 
156  Cal.  61],  27  L.R.A.(N.S.)  306,  105  Pac. 
745;  D.  Ghirardelli  Co.  v.  Hunsicker,  164 
Cal.  365,  128  Pac.  1041;  Walter  A.  Wood 
Mowing  &  Reaping  Co.  v.  Greenwood  Hard- 
Ware  Co.  75  S.  C.  378,  9  L.R.A.(N.S.)  501, 
55  S.  E.  973,  9  Ann.  Cas.  902. 

Where  the  provisions  of  the  contract  are 
separable,  that  part  of  the  contract  not  il- 
legal will  be  sustained. 

McCall  Co.  y.  Hughes,  102  Miss.  375,  42 
L.R.A.(N.S.)  63,  59  So.  794;  Packard  v. 
Byrd,  73  S.  C.  1,  6  L.R.A.(N.S.)  547,  61 
S.  E.  678;  Central  New  York  Teleph.  & 
Teleg.  Co.  v.  Averill,  199  N.  Y.  128,  32 
L.R.A.(N.S.)  494,  189  Am.  St.  Rep.  878, 
92  N.  E.  206. 

Sharp,  J.,  delivered  the  opinion  of  the 
court : 

For  convenience  the  W.  T.  Rawleigh  Medi- 
cal Company  will  hereinafter  be  referred  to 
as  the  plaintiff,  and  the  plaintiffs  in  error 
as  defendants.  Plaintiff's  action  was  to 
recover  of  Henry  Minette  as  principal,  and 
of  the  other  defendants  as  guarantors,  a 
balance  of  $1,212.22,  on  account  of  certain 
bills  of  merchandise  sold  Minette  pursuant 
to  a  written  contract  between  said  Minette 
and  the  plaintiff,  the  performance  of  which, 
it  was  charged,  was  guaranteed  by  the  de- 
fendants, Stewart,  Alexander,  Henson  and 
Sparks.    The  contract  is  in  part  as  follows: 

"Whereas  Henry  Minette,  of  Pauls  Val- 
ley, Oklahoma,  desires  to  purchase  of  the 
W.  T.  Rawleigh  Medical  Company,  of  Free- 
port,  Illinois,  on  credit  and  at  wholesale 
prices,  to  sell  again  to  consumers,  medicines, 
extracts,  spices,  soaps,  stock  food,  and 
other  goods  manufactured  and  put  up  by 
it,  paying  his  account  for  such  goods  in 
instalments  as  hereinafter  provided:  There- 
fore he  hereby  agrees  to  sell  no  other  goods 
than  those  sold  him  by  said  company,  to 
sell  all  such  goods  at  regular  retail  prices 
to  be  indicated  by  it,  and  to  have  no  other 
business  or  employment." 

Another  clause  in  the  contract  provides 
that  the  company  should  notify  Minette 
promptly  of  any  change  in  the  wholesale 
or  retail  prices. 

Among  other  defenses  interposed  by  the 
defendants  was  that  the  contract  was  void, 
in  that  the   same   was  made  for  the  sole 
purpose  of  maintaining  a  monopoly  in  the ' 
L.R.A.1917A. 


articles  prepared,  manufactured,  and  sold 
by  plaintiff,  and  that  the  provisions  of  said 
contract  and  all  other  contracts  made  bv 
said  plaintiff  throughout  the  different 
states  of  the  Union,  other  than  the  state  of 
its  domicil,  constituted  an  unreasonable  re- 
straint upon  trade  and  interstate  commerce. 
Under  the  issues  as  joined  by  the  plead- 
ings, the  defendants  assumed  the  burden  of 
proof,  and  having  introduced  their  evidence, 
and  rested  their  case,  the  plaintiff  demurred 
thereto,  and  the  amount  in  controversy  not 
being  disputed,  the  court  instructed  the 
jury  to  return  a  verdict  in  favor  of  plain- 
tiff in  the  sum  of  $1,212.22,  and  for  interest. 
It  appears  that  the  plaintiff  at  the  time 
was  the  manufacturer  of  certain  medicines, 
extracts,  spices,  soaps,  perfumes,  toilet 
articles,  stock  food,  and  other  wares,  aboiit 
66  in  number.  The  manufactured  articles 
it  sold  only  through  contracts  similar  to 
that  made  with  the  defendant  Minette. 
These  contracts  were  made  with  numerous 
parties  designated  as  salesmen  or  agents  for 
certain  exclusive  territory,  consisting  in  the 
present  case  of  three  townships  in  Grady 
county.  At  the  trial  it  was  agreed  that  the 
contracts  made  by  plaintiff  in  the  sale  of 
its  goods  were  identical  with  the  Minette 
contract,  and  that  it  sold  its  products  sole- 
ly by  means  of  such  contracts.  That  the 
business  carried  on  constituted  interstate 
commerce  is  admitted.  Counsel  rely  largely 
for  a  reversal  of  the  judgment  upon  the 
following  cases:  Dr.  Miles  Medical  Co.  v. 
John  D.  Park  &  Sons  Co.  220  U.  S.  373,  5."> 
L.  ed.  502,  31  Sup.  Ct.  Rep.  376;  John  D. 
Park  &  Sons  Co.  v.  Hartman,  12  L.R.A. 
(N.S.)  135,  82  C.  C.  A.  158,  153  Fed.  24. 
Although  a  number  of  other  authorities 
are  cited  in  their  brief,  upon  the  authority 
of  these  cases,  it  is  insisted  that  the  stipu- 
lation restricting  the  price  at  which  sales 
might  be  made  by  Minette  and  other  con- 
tract holders  was  in  violation  of  the  Act  of 
Congress  of  July  2,  1890  (26  Stat,  at  L. 
209,  chap.  647.  Comp.  Stat.  1913,  §  8820), 
upon  the  subject  of  trusts  and  restraints 
of  interstate  trade.  Said  act,  in  §  1,  de- 
clares illegal  every  contract,  combination 
in  the  form  of  trust  or  otherwise,  or  con- 
spiracy in  restraint  of  trade  or  commerce 
among  the  several  states,  or  with  foreign 
nations,  and  also  declares  it  to  be  a  mis<le- 
meanor,  punishable  by  fine  or  imprisonment, 
or  both,  for  anyone  to  make  any  such  con- 
tract, or  to  engage  in  any  such  combina- 
tion or  conspiracy.  By  §  2  it  is  also  made 
a  misdemeanor,  punishable  by  fine  or  im- 
prisonment, or  both,  for  anyone  to  monopo- 
lize, or  attempt  to  monopolism,  or  combine 
or  conspire  with  any  other  person  or  per- 
sons to  monopolize,  any  part  of  the  trade 
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or  commerce  amoog  the  several  states  or 
with  foreign  nations. 

The  general  rule  is  well  settled  that  a 
system  of  contracts  between  manufacturers, 
jobbers,  and  retailers,  by  which  the  manu- 
facturers attempt  to  control  the  prices  for 
all  sales  by  all  dealers,  at  wholeeale  or  re- 
tail, whether  purchasers  or  subpurchasers, 
eliminating  all  competition,  and  fixing  the 
amount  which  the  consumer  shall  pay, 
amounts  to  restraint  of  trade,  and  is  in- 
valid both  at  common  law,  and,  so  far  as  it 
affects  interstate  commerce,  under  the  Sher- 
man Anti-Trust  Act.  United  States  v.  Kel- 
logg Toasted  Corn  Flake  Co.  (D.  C.)  222 
Fed.  725,  Ann.  Cas.  1016A,  78.  No  rights 
are  claimed  for  the  plaintiff  in  the  pres- 
ent case,  other  than  those  of  a  manufac- 
turer. Cases,  therefore,  arising'  under  the 
patent  or  copyright  statutes,  during  the 
terra  of  the  lawful  monopoly,  are  not  in 
point,  and  have  no  application.  Tlic  opin- 
ion in  John  D.  Park  &  Sons  Co.  v.  Hart- 
man,  supra,  by  Judge  Lurton,  followed  by 
the  decision  in  Dr.  Miles  Medical  Co.  v. 
John  D.  Park  &  Sons  Co.  supra,  by  Justice 
Hughes,  it  would  seem  announces  a  rule 
which  forbids  a  recovery  by  plaintiff  on 
its  contract.  The  opinion  in  the  Hartman 
Case  is  a  comprehensive  review  of  the  deci- 
sions respecting  the  common-law  rules 
against  monopoly  and  restraint  of  trade,  as 
M'ell  as  the  Federal  Anti-Trust  Act,  and 
gives  the  highest  evidence  of  a  painstaking 
and  careful  examination  of  the  authorities 
both  at  common  law  and  under  the  stat- 
ute. Hartman  was  a  manufacturer  of  cer- 
tain proprietary  medicines,  the  chief  of 
which  was  the  well-known  article  called 
"Peruna.''  This,  with  other  preparations, 
Hartman  put  on  the  market  through  a  sys- 
tem of  contracts  -  intended  to  maintain 
prices.  Each  jobber  was  required  to  sign 
a  written  agreement  to  sell  only  to  retail- 
ers whose  names  should  be  furnished  by  the 
complainant,  and  who  had  signed  a  retail- 
er*8  agreement  with  him,  obligating  them 
to  sell  only  to  consumers  at  a  price  named 
by  the  complainant,  or  found  on  his  labels 
and  wrappers.  It  was  charged  that  there 
had  grown  up  a  very  large  demand  for 
Peruna,  and  that  such  contracts  liad  been 
made  with  jobbers  and  wholesalers  through- 
out the  United  States,  aAd  that  a  majority 
of  the  retail  druggists  of  the  country  had 
eizecuted  such  contracts.  In  the  suit 
brought  against  Park  &  Sons,  it  was  sought 
to  enjoin  the  latter  from  causing  a  breach 
of  its  sales  with  its  customers,  and  from 
procuring  from  such  customers,  w^hether 
wholesaler  or  retailer,  any  of  plaintiff's 
remedies  and  medicines,  and  from  advertis- 
ing, selling,  or  offering  for  sale  said  rem- 
edies and  medicines  obtained  in  or  by  any 
L.R.A.19nA. 


of  the  means  charged  at  prices  less  than 
the  established  retail  price  thereof.  Tho 
inquiry  was  made  by  the  court  in  the  course 
of  the  opinion:  "Assuming  that  these  con- 
tracts operate  only  as  a  partial  and  not  a 
general  restraint, — a  question  which  we  do 
not  concede, — ^and  that  they  are  properly 
to  be  considered  as  covenants  ancillary  to 
a  principal  contract,  are  the  restraints 
thereby  imposed  necessary  to  protect  the 
plaintiff  in  his  retained  business,  or  to  pro- 
tect him  from  an  unjust  use  of  the  articles 
by  the  purchaser?" — and  was  answered  as 
follows:  "In  the  first  place,  we  are  to  con- 
sider that  we  are  not  here  dealing  with  a 
single  contract.  The  complainant  has  made 
a  multitude  of  them  in  identical  terms,  and 
the  opposite  parties  comprehend,  according 
to  his  bill,  a  large  majority  of  the  whole- 
sale and  retail  druggists  in  the  United 
States.  The  reasons  which  might  uphold 
covenants  restricting  the  liberty  of  a  single 
buyer  might  prove  quite  inadequate  when 
there  arc  a  multitude  of  identical  agree- 
ments. The  single  covenant  might,  in  no 
way,  affect  the  public  interest,  when  a 
large  number  might:  So,  also,  the  question 
as  to  whether  the  restraint  was  necessary 
to  the  retained  business,  and  tlierefore  an- 
cillary to  the  principal  purpose  of  the  agree* 
ment,  or  whether  the  restraining  covenants 
were  not  the  principal,  rather  than  the  an- 
cillary, matter,  would  largely  depend  upon 
the  general  sweep  and  result  of  a  multipli- 
cation of  identical  contracts.  Tlie  general 
purpose  of  each  separate  contract  is  the 
regulation  of  the  prices  and  sales  of  the 
line  of  preparations  made  by  complainant. 
A  common  purpose  unites  each  covenantee 
to  every  other,  and  the  'system*  is  to  be 
construed  as  'one  piece,'  in  which  the  com- 
plainant and  every  assenting  dealer,  whether 
wholesaler  or  retailer,  is  a  party,  and  the 
agreement  of  each  such  covenantee  to  sell 
only  at  the  prices  dictated  by  the  manu- 
facturer constitutes  one  general  scheme. 
Tlie  question  here  is  therefore  one  of  a 
totally  different  character  from  that  which 
would  arise  if  the  question  was  the  more 
simple  one  presented  by  a  breach  by  a  single 
covenantee" — citing  Continental  Wall  Paper 
Co.  V.  Lewis  Voight  &  Sons  Co.  19  L.R.A. 
(N.S.)  143,  78  C.  C.  A.  567,  148  Fed.  939; 
United  States  v.  Addyston  Pipe  A,  Steel 
Co.  46  L.R.A.  122,  29  C.  C.  A.  141,  64  U. 
S.  App.  723,  85  Fed.  275;  W.  W.  Montague 
&  Co.  V.  Lowry,  193  U.  S.  38,  48  L.  ed.  608, 
24  Sup.  Ct.  Rep.  307. 

Further,  in  discussing  the  plaintiff's  plan 
of  business,  the  opinion  reads:  "The  plain 
effeet  of  the  'system  of  contracts,'  the  pur- 
posed relation  of  each  to  every  other  being 
confessed  by  the  very  description  of  the 
method  of  carrying  on  business  stated  in 
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the  bil],  is,  first,  to  destroy  all  competition 
between  jobbers  or  wholesale  dealers  in  sell- 
ing complainant's  preparations.  Complain- 
ant restrains  himself  by  agreeing  to  sell  at 
only  one  price,  and  to  only  such  persons  as 
will  sign  one  of  his  system  of  contracts. 
The  contracting  wholesalers  or  jobbers  cove- 
nant that  they  will  sell  to  no  one  who  does 
not  come  with  complainant's  license  to  buy, 
and  that  thpy  will  not  sell  below  a  mini- 
mum price  dictated  by  complainant.  Next, 
all  competition  between  retailers  is  de- 
stroyed, for  each  such  retailer  can  obtain 
his  supply  only  by  signing  one  of  the  uni- 
form contracts  prepared  for  retailers, 
whereby  he  covenants  not  to  sell  to  anyone 
who  proposes  to  sell  again  unless  the  buyer 
is  authorized  in  writing  by  the  complain- 
ant, and  not  to  sell  at  loss  than  a  standard 
price  named  in  the  agreement.  Thus  all 
i-ooni  for  competition  between  retailers,  who 
supply  the  public,  is  made  impossible.  If 
these  contracts  leave  any  room  at  any  point 
of  the  line  for  the  usual  play  of  competi- 
tion between  the  dealers  in  the  product 
marketed  by  complainant,  it  is  not  dis- 
coverable. Thus  a  combination  between  the 
manufacturer,  the  wholesalers,  and  the  re- 
tailers to  maintain  prices  and  stifle  competi- 
tion, has  been  brought  about." 

It  was  held  that,  prima  facie,  the  con- 
tracts were  plainly  in  restraint  of  trade, 
and  that  it  was  for  the  complainant  to  show 
that  the  covenants  were  not  larger  than 
necessary  for  his  protection  against  an  un- 
just use  to  the  injury  of  complainant's  re- 
tained business,  and  that,  unless  he  could 
do  this,  he  could  not  ask  equitable  relief 
under  such  covenants.  It  was  noted  that 
the  whole  economic  system  which  has  made 
our  civilization  is  founded  upon  the  theory 
that  competition  is  desirable,  and  the  com- 
mon-law rules  against  restraints  of  trade 
rest  upon  that  foundation;  that  a  partial 
restraint  of  competition  may  be  upheld, 
when  one  sells  a  business  or  other  prop- 
erty, provided  that  it  is  no  greater  than 
necessary  to  enable  a  vendor  to  realize 
the  value  of  his  good  will,  or  to  secure  to 
the  buyer  the  enjoyment  of  his  purchase,  or 
to  prevent  the  use  of  the  property  to  the 
prejudice  of  the  seller.  Attention  was 
called  to  the  fact  that  the  only  competition 
which  the  contracts  there  in  question  tend 
to  suppress  was  competition  between  those 
who  bought  his  goods  to  sell  again.  That 
the  suppression  of  competition  between  his 
vendees  and  subvendees  secured  to  him  the 
enjoyment  of  the  legitimate  fruits  of  his 
sale,  to  which  the  restrictive  covenants  were 
supposed  to  be  ancillary,  or  to  protect 
him  against  the  unjust  competition,  it  was 
said,  was  not  clear,  and  that  the  bill  failed 
to  state  facts  from  which  the  court  could 
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secy  whether  the  covenants  were  n^eessary 
and  reasonable.  Looking  to  the  averments 
of  the  bill  as  a  whole,  and  to  the  scheme 
of  the  business  as  disclosed  by  the  con- 
tracts themselves,  it  was  said  the  court 
could  not  escape  the  conclusion  that  the 
covenants  restricting  sales  and  resales  had 
as  their  prime  object  the  suppression  of 
competition  between  those  who  bought  to 
sell  again,  and  that  any  benefit  to  the  re- 
tained business  to  result  from  them  was 
manifestly  but  an  incident  of  the  main  pur- 
pose, which  was  to  benefit  his  vendees  and 
subvendees  by  breaking  down  their  compe- 
tition with  each  other.  It  was  said,  further, 
that  restraints  which  might  be  upheld  if 
ancillary  to  some  principal  contract  could 
not  be  enforced  if,  when  unmasked,  they 
appear  to  be  the  main  purpose  of  the  con- 
tract, and  not  subordinate,  and  that  in  that 
case  the  covenants  in  the  contract  signed 
by  the  retailers  were  not  even  collateral  to 
any  sales  by  the  complainant,  but  to  sales 
by  the  wholesalers,  and  that  their  prime 
purpose  was  neither  the  protection  of  the 
retained  business  of  the  complainant,  nor 
of  the  wholesaler,  but  only  to  prevent  com- 
petition between  retailers.  Covenants,  it 
was  observed,  protecting  the  seller  of  the 
property  against  the  competition  of  the 
buyer,  by  its  use  against  the  business  re- 
tained by  the  seller,  which  are  upheld  if  not 
wider  than  necessary  for  that  purpose,  have 
been  covenants  where  the  main  purpose  has 
been  to  protect  the  seller  himself  against 
competition  directed  against  his  retaineci 
business.  The  conclusion  of  the  court  was 
that  the  complainant's  system  of  contracts 
were  not  enforceable,  and  that  their  direct 
effect  was  to  limit  and  restrain  the  right 
of  each  wholesaler  and  each  retailer  to 
transact  business  in  the  ordinary  way. 

In  Addyston  Pipe  &  Steel  Co.  v.  United 
States,  175  U.  S.  211,  44  L.  ©d.  136,  20 
Sup.  Ct.  Rep.  96,  it  was  held  that  where  the 
direct  and  immediate  effect  of  a  contract 
or  combination  among  particular  dealers 
in  a  commodity  is  to  destroy  competition 
between  them  and  others,  so  that  the  par- 
ties to  the  contract  or  combination  may  ob- 
tain increased  prices  for  themselves,  such 
contract  or  combination  amounts  to  a  re- 
straint of  trade  in  the  commodity,  even 
though  contracts  "to  buy  such  commodity 
at  the  enhanced  price  are  continually  be- 
ing made;  tliat  a  total  suppression  of  the 
trade  in  a  commodity  is  not  necessary  in 
order  to  render  the  combination  one  in  re- 
straint of  trade;  that  it  is  the  effect  of  the 
combination  in  limiting  and  restraining  the 
right  of  eadi  of  the  members  to  transact 
business  in  the  ordinary  way,  aa  well  as 
its  effect  upon  the  volume  or  extent  of  the 
dealing  in  the  commodity,  that  is  regarded. 
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The  Hartmaii  Case  was  followed  by  the 
Supreme  Covrt  of  the  United  States  in  Dr. 
Miles  Medical  Go.  v.  John  D.  Park  &  Sons 
Co.  220  U.  S.  373>  56  L.  ed.  602,  31  Sup. 
Ct.  Rep.  376.  In  that  case,  the  complain- 
ant, a  mannfacturer  of  proprietary  medi- 
<;ines  prepared  in  accordance  with  secret 
formulas,  presented  by  its  bill  a  system, 
carefully  devised,  by  which  it  sought  to 
maintain  certain  prices  fixed  by  it  for  all 
the  sales  of  its  products,  both  at  wholesale 
and  retail.  Its  purpose  was  to  establish 
minimum  prices  at  which  sales  should  be 
made  by  its  vendees,  and  by  all  subsequent 
purchasers  wfao'  trafflcked  in  its  remedies. 
Its  plan  was  thus  to  govern  directly  the 
entire  trade  in  the  medicines  it  manufac- 
tured, embracing  interstate  commerce  as 
well  as  commerce  within  the  state,  respec- 
tively. The  defendant  was  a  wholesale  drug 
oonoern,  whieh  had  refused  to  enter  into 
the  required  contract,  and  was  procuring 
medicines  for  sale  at  "cut  prices"  by  induc- 
ing those  who  had  made  the  contracts  to 
violate  the  restrictions.  The  complainant 
invoked  the  established  doctrine  that  an 
actionable  wrong  was  committed  by  one 
who  maliciously  interfered  with  the  con- 
tract between  two  parties,  and  induced  one 
of  them  to  break  that  contract  to  the  injury 
of  the  other;  and  that,  is  the  absence  of  an 
adequate  remedy  at  law,  equitable  relief 
would  be  granted.  The  principal  question, 
as  stated  by  the  court,  was  the  validity  of 
the  restrictive  agreements.  It  was  said  of 
the  bill  that  it  presented  a  system  of  inter- 
locking restrictions  by  which  the  complain- 
ant sought  to  eontrol,  not  merely  the  prices 
at  which  its  agents  might  sell  its  products, 
but  the  prices  for  all  sales  by  all  dealers 
at  wholesale  or  retail,  whether  purchasers 
or  subpurchasers,  and  thus  to  fix  the  amount 
which  the  consumer  should  pay,  eliminat- 
ing all  competition.  It  was  said:  "That 
these  agreements  restrain  trade  is  obvious. 
That,  having  been  made,  as  the  bill  alleges, 
with  'most  of  the  jobbers  and  wholesale 
druggists  and  a  majority  of  the  retail  drug- 
gists of  the  country,'  and  having  for  their 
purpose  the  control  of  the  entire  trade,  they 
relate  directly  to  interstate,  as  well  as  in- 
trastate, trade,  and  operate  to  restrain 
trade  or  commerce  among  the  several  states, 
is  also  clear." 

It  was  insisted  that  the  restrictions  were 
not  invalid,  either  at  common  law  or  un- 
der the  Act  of  Congress  of  July  2,  1800, 
upon  the  following  grounds:  (1)  That  the 
restrictions  v^'ere  valid  because  they  relate 
to  proprietary  medicines  manufactured  un- 
der a  secret  process;  and  (2)  that  apart 
from  this,  a  manufacturer  is  entitled  to  con- 
trol the  prices  on  all  sales  of  his  own 
product.  We  dismiss  the  first  contention  as 
Ii.RJL1917A.  31 


not  in  the  present  case,  but  note  in  passing 
that  it  was  there  expressly  decided  that  a 
restraint  of  trade  which  would  be  unlawful 
as  to  other  manufactured  articles  could  not 
be  justified  because  the  article  in  question 
is  a  proprietary  medicine,  made  under  a 
secret  formula.  To  the  second,  it  was  urged 
that  as  the  manufacturer  may  make  and 
sell  or  not,  as  he  chooses,  he  may  affix  cou' 
ditions  as  to  the  use  of  the  article,  or  as 
to  the  prices  at  which  purchasers  may  dis- 
pose of  it;  that  the  propriety  of  the  re- 
straint is  sought  to  be  derived  from  the 
liberty  of  the  producer.  But  it  was  ob- 
served by  the  court  that  it  did  not  follow, 
in  case  of  sales  actually  made,  that  the 
manufacturer  may  impose  upon  purchasers 
every  sort  of  restriction.  Thus,  it  was  said, 
a  general  restraint  upon  alienation  is  one 
of  the  essential  incidents  of  general  prop- 
erty in  movables,  and  restraints  upon 
alienation  have  been  generally  regarded  as 
obnoxious  to  public  policy,  which  is  best  sub- 
served by  great  freiedom  in  traffic  in  such 
things  as  pass  from  hand  to  hand.  Quot- 
ing from  Lord  Coke  (2  Co.  Litt.  IT  360) 
the  court  said:  "If  a  man  be  possessed 
.  .  .  of  a  horse  or  of  any  other  chattel, 
real  or  personal,  and  give  or  sell  his  whole 
interest  or  property  therein,  upon  condition 
that  the  donee  or  vendee  shall  not  alien 
the  same,  the  same  is  void,  because  the 
whole  interest  and  property  is  out  of  him, 
so  as  he  hath  no  possibility  of  a  reverter; 
and  it  is  against  the  trade  and  traffic,  and 
bargaining  and  contracting  between  man 
and  man." 

Proceeding  further  in  the  opinion,  it  is 
said:  **With  respect  to  contracts  in  re- 
straint of  trade,  the  earlier  doctrine  of  the 
common  law  has  been  substantially  modified 
in  adaptation  to  modem  conditions.  But 
the  public  interest  is  still  the  first  con- 
sideration. To  sustain  the  restraint,  it 
must  be  found  to  be  reasonable  both  with 
respect  to  the  public  and  to  the  parties,  and 
that  it  is  limited  to  what  is  fairly  neces- 
sary, in  the  circumstances  of  the  particular 
case,  for  the  protection  of  the  covenantee. 
Otherwise  restraints  of  trade  are  void  as 
against  public  policy."  Gibbs  v.  Consoli- 
dated Gas  Co.  130  U.  S.  409,  32  L.  ed. 
984,  9  Sup.  Ct.  Rep.  653. 

It  was  said  that  the  case  was  not  unlike 
that  of  a  sale  of  good  will,  or  of  any  in- 
terest in  business,  or  of  a  grant  of  the 
right  to  use  a  process  of  manufacture;  that 
complainant  had  not  parted  with  any  in- 
terest in  its  business  or  instrumentalities 
of  production.  It  had  conferred  no  right 
by  virtue  of  which  purchasers  of  its 
products  might  compete  with  it.  It  retained 
complete  control  over  the  business  in  which 
it    was    engaged,    manufacturing    what    it 
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pleased,  and  fixing  such  prices  lor  its  own 
sales  as  it  desired.  Attention  was  called 
to  the  fact  that  the  court  was  not  dealing 
with  a  single  transaction,  conceivahlv  un- 
related to  the  public  interest,  but:  "The 
agreements  are  designed  to  maintain  prices, 
after  the  complainant  has  parted  with  the 
title  to  the  articles,  and  to  prevent  compe- 
tition among  those  who  trade  in  them." 

Coi^tinuing,  the  court  said:  "But  agree- 
ments or  combinations  between  dealers, 
having  for  their  sole  purpose  the  destruc- 
tion of  competition  and  the  fixing  of  prices, 
are  injurious  to  the  public  interest  and 
void.  They  are  not  saved  by  the  advantages 
which  the  participants  expect  to  derive 
from  the  enhanced  price  to  the  consumer," — 
citing  People  v.  Sheldon,  139  N.  Y.  251, 
23  L.R.A.  221,  36  Am.  St.  Rep.  690,  34  N. 
E.  785 ;  Judd  v.  Harrington,  139  N.  Y.  105, 
34  N.  E.  790;  People  v.  Milk  Exchange,  145 
N.  Y.  267,  27  L.R.A.  437,  45  Am.  St.  Rep. 
609,  39  N.  E.  1062 ;  United  States  v.  Addy- 
ston  Pipe  A  Steel  Co.  46  L.R.A.  122,  29  G. 
0.  A.  141,  54  U.  S.  App.  723,  85  Fed.  271, 
on  appeal,  Addyston  Pipe  &  Steel  Co.  v. 
United  States,  175  U.  S.  211,  44  L.  ed.  136, 
20  Sup.  Ct.  Rep.  96;  W.  W.  Montague  &  Co. 
V.  Lowry,  193  U.  S.  38,  48  L.  ed.  608,  24 
Sup.  Ct.  Rep.  307;  Chapin  v.  Brown  Bros. 
83  Iowa,  156,  12  L.R.A.  428,  32  Am.  St. 
Rep.  297,  48  N,  W.  1074;  Craft  v.  Mc- 
Conoughy,  79  111.  346,  22  Am.  Rep.  171; 
W.  H.  Hill  Co.  V.  Gray  &  Worcester,  163 
Mich.  12,  30  L.R.A.(N.S.)  327,  127  N.  W. 
803. 

In  conclusion  it  was  held  that  the  com- 
plainant's plan  fell  within  the  principle 
which  condemns  contracts  of  its  class;  that 
it  in  effect  created  a  combination  for  pro- 
hibited purposes;  and  that  no  distinction 
could  properly  be  made  by  reason  of  the 
particular  character  of  the  commodity  in 
question,  and  that  it  was  an  article  of  com- 
merce entitled  to  no  special  privilege  or 
Immunity,  and  that  the  rules  concerning 
the  freedom  of  trade  must  be  held  to  apply 
to  it;  that  where  commodities  have  passed 
into  the  channels  of  trade,  and  are  owned 
by  dealers,  the  validity  of  agreements  to 
prevent  competition  and  to  maintain  prices 
is  not  to  be  determined  by  the  circumstan- 
ces, whether  they  were  produced  by  several 
manufacturers  or  by  one,  or  whether  they 
were  previously  owned  by  one  or  by  many; 
that,  the  complainant  having  sold  its 
product  at  prices  satisfactory  to  itself,  the 
public  is  entitled  to  whatever  advantage 
may  be  derived  from  competition  in  the 
subsequent  traffic. 

We  have  reviewed  at  length  the  forego- 
ing opinions  because  of  their  lucid  exposi- 
tion of  the  law,  and  on  account  of  the  fact 
that  they  involve  the  construction  of  a 
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Federal  statute,  and  are  controlling  upoi» 
this  court,  Missouri,  K.  &  T.  R.  Go.  t* 
Walston,  37  Okla.  517,  133  Pac.  42.  Recur- 
ring to  the  facts  of  the  case  at  hand,  it  will 
be  seen  that  plaintiff's  plan  or  scheme  of 
sale  of  its  manufactured,  products  elimi- 
nated all  form  of  competition  therein.  Ita 
goods  were  sold  only  to  those  who  entered 
into  a  contract  to  sell  to  the  consumer  at 
the  prices  fixed  by  plaintiff.  While  but  a 
single  contract  is  involved  here,  it  was  ad- 
mitted that  the  plaintiff  transacted  busi- 
ness only  in  pursuance  of  like  contracts. 
It  was  shown  that  the  medical  company  had 
a  capital  and  surplus  of  over  $1,000,000 
invested  in  its  business,  and  that  an 
"army  of  Rawleigh  men"  was  engaged  in 
selling  its  products  throughout  the  United 
States.  There  was  no  competition  in  its 
products  between  its  so-called  agents  and 
others,  for  its  sales  were  confined  to  those 
who  entered  into  its  restrictive  contracts. 
There  wasj  or  could  be,  no  competition  be- 
tween its  so-called  salesmen,  and  in  no 
other  means  than  through  a  purchase  from 
such  salesmen  could  the  consumer  buy  its 
products.  The  contracts  left  no  room  for 
the  usual  competition  between  the  dealers 
in  the  products  sold  by  plaintiff;  and  this 
was  the  obvious  purpose  of  the  plan.  It 
was  not  shown,  nor  can  we  conceive  it  to 
be  the  case,  that  the  restraints  fixed  by  the 
manufacturer  upon  the  price  to  be  paid  by 
the  consumer  were  necessary  to  its  retained 
business,  and  therefore  ancillary  to  the  prin- 
cipal purpose  of  the  agreement;  but,  on 
the  other  hand,  the  plain  effect  of  its  system 
of  contracts  was  to  destroy  all  competition 
in  the  sale  of  its  manufactured  products. 
Well  may  we  in  this  connection  use  the  lan- 
guage of  the  court  in  the  Hartman  Case: 
"Now,  in  what  way  is  only  a  fair  protection 
afforded  the  interests  of  complainant  by 
stifling  all  competition  between  the  jobbers 
of  the  United  States  who  deal  in  complain- 
ant's preparations?  In^what  way  are  the 
covenants  which  forbid  them  to  resell  to 
anyone  who  will  buy  'necessary,'  to  use 
Judge  Taft's  phrase,  to  protect  the  cove- 
nantee in  the  enjoyment  of  the  legitimate 
fruits  of  the  contract  or  to  protcc  .  him  from 
the  dangers  of  an  unjust  use  of  those  fruits 
by  the  other  party?'  In  what  way  are  cove- 
nants which  compel  retailers  to  maintain 
prices,  to  quote  Chief  Justice  Tindal,  'such 
only,  as  to  afford  a  fair  protection  to  the 
interests  of  the  party  in  favor  of  whom  it 
is  given,  and  not  so  large  as  to  interfere 
with  the  interests  of  the  public?'  Horner  v. 
Graves,  7  Bing.  735,  131  Eng.  Reprint,  284." 
To  sustain  the  validity  of  the  restrictive 
agreements  of  plaintiff  would  be  to  give 
effect  to  a  system  of  doing  business  by 
which  all  the  sales  of  all  Its  products  wouUL 
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Im^  under  all  circiimttances,  oontrolled  bj 
it.  Applied  to  modem  oonditio&s,  tbe  pub- 
lic interest  is  of  first  importance  in  deter- 
mining the  validity  of  contracts  in  restraint 
of  trade.  If  the  restraint  is  sustained,  it 
oan  only  be  in  cases  where  it  is  found  to  be 
reasonable  both  with  respect  to  the  public 
and  to  the  parties,  and  that  it  is  limited  to 
what  is  fairly  necessary  in  the  circumstan- 
ces of  the  particular  case,  for  the  protec* 
tion  of  the  covenantee.  Tha  fact  that  here 
there  was  no  agreement  between  different 
manufacturers,  wholesalers,  jobbers,  or  oth- 
ers, to  fix  and  maintain  a  selling  price,  is, 
in  the  language  of  Justice  Hughes  in  th« 
Br.  Miles  Case,  unimportant.  In  that  case 
it  was  said:  ''The  bill  asserts  the  impor- 
tance of  a  standard  retail  price,  and  alleges 
generally  that  confusion  and  damage  have 
resulted  from  sales  at  less  than  the  prices 
fixed.  But  the  advantage  of  established  re- 
tail prices  primarily  concerns  the  dealers. 
The  oilarged  profits  which  would  result 
from  adherence  to  the  established  rates 
would  go  to  them,  and  not  to  the  complain- 
ant. It  is  through  the  inability  of  the 
favored  dealers  to  realise  these  profits,  on 
account  of  the  described  competition,  that 
the  complainant  works  out  its  alleged  in- 
jury. If  there  be  an  advantage  to  a  manu- 
facturer in  the  maintenance  of  fixed  retail 
prices,  the  question  remains  whether  it  is 
one  which  he  is  entitled  to  secure  by  agree- 
ments restricting  the  freedom  of  trade  on 
the  part  of  the  dealers  who  own  what  they 
sell.  As  to  this,  the  complainant  can  fare 
no  better  with  its  plan  of  identical  con- 
tracts than  could  the  dealers  themselves  if 
they  formed  a  combination  and  endeavored 
to  establish  the  same  restrictions,  and  thus 
to  achieve  the  same  result,  by  agreement 
with  each  other.  If  the  immediate  advan- 
tage they  would  thus  obtain  would  not  be 
sufficient  to  sustain  such  a  direct  agreement, 
the  asserted  ulterior  benefit  to  tJie  com- 
plainant cannot  be  r^arded  as  sufiicient  to 
support  its  system." 

As  we  read  the  decisions  principally  re- 
lied on,  the  plaintiff's  plan  of  selling  its 
products  comes  within  the  inhibition  of  the 
statute.  Contracts  which  by  reason  of  the 
intent,  or  the  inherent  nature  of  the  con- 
templated acts,  prejudice  the  public  interest 
by  unduly  restricting  competition  or  unduly 
obstructing  the  course  of  trade,  are  within 
the  act.  United  States  v.  American  To- 
bacco Co.  221  U.  S.  179,  55  L.  ed.  693,  31 
Sup.  Ct.  Rep.  632;  Nash  v.  United  States, 
229  U.  S.  373,  57  U  ed.  1232,  33  Sup.  Ct. 
Rep.  780. 

But  may  the  defendants  avail  themselves 
of  the  statute  in  an  action  to  recover  for 
goods  sold  Minette?  Plaintiff's  recovery  is 
predicated  upon  the  illegal  agreement.  The 
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contract  is  referred  to  and  made  the  basis 
of  its  cause  of  action.  Aside  from  the  con- 
tract>  there  was  no  liability  on  the  part 
of  the  guarantors.  Against  them,  plaintiff 
had  no  claim,  except  through  the  medium 
of  an  illegal  agreement.  In  short,  the  ac- 
count sued  on  was  made  up  in  execution  of 
the  agreement  that  constituted  the  illegal 
restraint  upon  trade  and  commerce,  and  was 
not,  therefore,  as  in  some  of  the  reported 
cases,  collateral  to  and  independent  of  the 
agreement  under  which  the  combination  or 
restraint  was  effected.  Plaintiff  could  not 
enforce  its  contract  without  bringing  under 
review  all  its  parts;  for  it  is  well  settled 
that  where  it  is  necessary  to  prove  an 
illegal  contract  in  order  to  maintain  an 
action,  courts  will  not  enforce  it,  nor  will 
they  enforce  alleged  rights  directly  spring- 
ing from  such  contract.  As  stated  in  Mc- 
Mullen  V.  Hoffman,  174  U.  S.  639,  43  L.  ed. 
1117,  19  Sup.  Ct.  Rep.  839:  "Upon  the 
point  as  to  the  ability  of  the  plaintiff  to 
make  out  his  cause  of  action  without  re- 
ferring to  the  illegal  contract,  it  may  be 
stated  that  the  plaintiff  for  such  purpose 
cannot  refer  to  one  portion  <»ly  of  the  con- 
tract upon  which  he  proposes  to  found  his 
right  of  action,  but  that  the « whole  of  the 
contract  must  come  in,  although  the  por- 
tion upon  which  he  founds  his  cause  of 
action  may  be  legal," — citing  Booth  v. 
Hodgson,  6  T.  R.  405,  408,  101  £ng.  Re- 
print, 619;  Thompson  v.  Thompson,  7  Ves. 
Jr.  470,  32  Eng.  Reprint,  190,  6  Revised 
Rep.  151 ;  Embrey  v.-  Jemison,  131  U.  S. 
336,  348,  33  L.  ed.  172,  177,  9  Sup.  Ct.  Rep. 
776. 

Turning  to  the  authorities  declaring  when 
the  statute  may  be  set  op  in  defense  of 
an  action  to  recover  for  goods  sold,  it  ap- 
pears that  in  Connolly  v.  Union  Sewer  Pipe 
Co.  184  U.  S.  540,  46  L.  ed.  679,  22  Sup. 
Ct.  Rep.  431,  there  was  no  necessary  legal 
connection  betwen  the  sale  of  pipe  to  the  de- 
fendants by  the  plaintiff  corporation  and 
the  alleged  arrangement  made  by  it  with 
other  corporations,  companies,  and  firms. 
The  contracts  under  which  the  pipe  in  ques- 
tion was  sold  were,  as  held  by  the  court, 
collateral  to  the  arrangement  for  the  com- 
bination referred  to,  and  the  action  was  not 
one  to  enforce  the  terms  of  such  an  arrange- 
ment. In  £.  Bement  &  Sons  v.  National 
Harrow  Co.  186  U.  S.  70,  46  L.  ed.  1058, 
22  Sup.  Ct.  Rep.  747,  the  court,  after  refer- 
ring to  that  section  of  the  act  of  Congress 
relating  to  suits  by  the  Attorney  General 
and  by  persons  injured  in  their  business  or 
property,  said:  "Assuming  that  the  plaintiff 
is  right  so  far  as  regards  any  suit  brought 
under  that  act,  we  are  nevertheless  of  opin- 
ion that  anyone  sued  upon  the  contract  may 
set  up  as  a  defense  that  it  is  a  violation  of 
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the  act  of  GongresB,  and  if  found  to  be  so, 
that  fact  will  constitute  a  good  defense  to 
the  action.  ...  As  the  statute  makes 
the  contract  in  itself  illegal,  no  recovery 
can  be  had  upon  it  when  the  defense  of 
illegality  is  shown  to  the  court." 

A  leading  authority  giving  to  the  "pur- 
chaser the  right  to  defend,  under  the  stat- 
ute, on  account  of  the  unlawful  nature  of 
the  contract,  is  Continental  Wall  Paper  Co. 
V.  Louis  Voight  &,  Sons  Co.  212  U.  S.  227, 
53  L.  ed.  486,  29  Sup.  Ct.  Rep.  280.  In 
that  case  the  action  was  brought  to  recover 
for  wall  paper  sold  by  the  representative  of 
a  combination  or  trust  formed  for  the  pur- 
pose of  restraining  and  monopolizing  trade 
and  commerce  among  the  several  states  in 
the  manufacturing,  buying,  selling,  and 
dealing  in  wall  paper.  The  defendant,  who 
was  engaged  in  buying  and  soling  wall 
paper  in  Ohio  and  other  states,  was  a  party 
to  the  illegal  combination;  and  the  account 
in  suit  was  made  up,  as  to  the  prices  and 
terms  of  sale,  not  upon  the  basis  of  an 
independent  collateral  contract,  for  goods 
sold  and  delivered,  but  with  direct  refer- 
ence to,  in  conformity  with,  and  for  the 
object  of  enforcing  the  agreement  that  con- 
stituted, or  out  of  which  came,  the  illegal 
combination,  whose  business  was  carried  on 
under  the  name  of  the  Continental  Wall 
Paper  Company,  and  that  a  judgment 
against  the  defendant  upon  the  account  in 
suit  would,  in  effect,  legally  and  practically 
aid  the  combination  to  reap  the  fruits  of 
agreements  that  were'lU^^al  under  the  acts 
of  Congress,  and  the  making  of  which  was 
declared  by  that  act  to  be  a  crime.  The 
Connolly  Case  is  reviewed  at  length  by  Jus- 
tice Harlan,  who  wrote  both  opinions,  and 
the  eases  distinguished.  Of  the  case  there 
at  hand,  it  was  said:  "The  present  suit  is 
not  based  upon  an  implied  contract  of  the 
defendant  company  to  pay  a  reasonable 
price  for  goods  that  it  purchased,  but  upon 
agreements,  to  which  both  the  plaintiff  and 
the  defendant  were  parties,  and  pursuant 
to  which  the  accounts  sued  on  were  made 
out,  and  which  had  for  their  object,  and 
which  it  is  admitted  had  directly  the  effect, 
to  accomplish  the  illegal  ends  for  which  the 
Continental  Wall  Paper  Company  was  or- 
ganized. If  judgment  be  given  for  the  plain- 
tiff, the  result,  beyond  all  question,  will  be 
to  give  the  aid  of  the  court  in  making 
effective  the  illegal  agreements  that  consti- 
tuted the  forbidden  combination.'* 

The  last  expression  of  the  Supreme  Court 
of  the  United  States  upon  the  question  is 
Wilder  Mfg.  Co.  v.  Corn  Products  Ref.  Co. 
236  U.  S.  165,  59  L  ed.  520,  35  Sup.  Ct. 
Rep.  398,  Ann.  Cas.  1916A,  118,  in  which 
L.R.A.1917A. 


the  court  reviews  both  its  earlier  holdings 
in  the  Connolly  and  Continental  Wall  Paper 
Co.  Cases.  The  primary  question  there  de- 
cided was  that  the  defendant  could  not  set 
up  in  defense  the  illegal  organization  of 
the  seller,  the  contract  being  otherwise  in- 
herently legal.  Having  dealt  with  the  re- 
fining company  as  an  existing  concern,  pos- 
sessing the  capacity  to  sell,  speaking 
generally,  the  assertion  that  it  had  no  legal 
existence  beeause  it  was  an  unlawful  com- 
bination in  violation  of  the  Anti-trust  Act 
was  irrelevant  to  the  question  of  the  liabil- 
ity of  the  manufacturing  company  to  pay 
for  the  goods;  since  such  defense  was  a 
mere  collateral  attack  on  the  organization, 
which  could  not  lawfully  be  made. 

In  Ripy  v.  Art  Wall  Paper  Mills,  41 
Okla.  20,  61  L.R.A.(N.S.)  83,  136  Pac. 
1080,  the  contract  under  review  did  not  un- 
dertake to  fix  the  price  at  which  the  defend- 
ants might  sell  the  goods  purchased;  nei- 
their  did  it  restrict  the  plaintiff  from  selling 
goods  to  others,  nor  was  either  party  re- 
stricted from  selling  goods  to  any  other 
person  or  class  of  persons.  And  it  was 
observed  that  it  could  not  be  seen  wherein 
the  public  would  be  injuriously  affected  by 
the  enforcement  of  the  contract. 

The  fact  that  in  a  few  isolated  cases 
Minette  varied  slightly  from  the  selling 
price  fixed  by  the  plaintiff  does  not  serve 
to  render  enforceable  the  contract,  follow- 
ing which  the  bill  of  goods  was  made  up, 
and  for  which  the  action  is  brought  to  re- 
cover the  value.  Plaintiff  may  not  avail 
itself  of  its  patron's  infraction  of  his  con- 
tract in  order  to  give  character  to  its 
illegal  undertaking. 

From  the  facts  proved  and  without  fur- 
ther citation  of  authorities,  we  conclude 
that  the  contract  entered  into  between 
the  parties  was  illegal  under  the  Anti- 
trust Act  of  1800,  that  it  is  to  be  taken  as 
one  intended,  and  which  if  enforced  would 
have  the  effect,  directly  to  restrain  and 
monopolize  trade  and  oommeroe  among  the 
several  states,  and  that  plaintiff  cannot 
have  a  judgment  for  the  amount  of  the 
account  sued  on,  because,  for  the  reasons 
we  have  already  stated,  such  a  judgment 
would,  in  effect,  aid  the  execution  of  the 
agreements  which  constituted  the  illegal 
combination. 

The  judgment  of  the  trial  court  is  there- 
fore reversed. 

All  the  Justices  concur. 

Petition  for  rehearing  denied  October  3, 
1916. 
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which  an  article  shall  be  resold. 


The  question  above  stated  is  discussed 
in  the  note  to  Grogan  v.  Chaffee,  27 
L.R.A.(N.S.)  395,  and  in  a  note  to  Fish- 
er Flouring  Mills  Co.  v.  Swanson,  51 
L.R.A.(N.S.)  522,  containing  the  deci- 
sions handed  down  since  the  compilation 
of  the  earlier  note;  to  which  notes  the 
present  annotation  is  supplementary. 

The  novel  suggestion  is  made  in  W. 
T.  Eawleigh  Medieal  Co.  y.  Osborne 
(1916)  —  Iowa,  — ,  168  N.  W.  566,  a 
case  involving  a  contract  similar  to  that 
held  illegal  in  Stewart  v.  W.  T.  Raw- 
LEiGH  Medical  Co.  ante,  1276,  that  where 
by  ihe  contract  the  seller  undertakes  to 
sell  an  unlimited  quantity  of  goods  and 
extends  credit  therefor,  and  the  amount 
of  the  respective  instalments  to  be  paid 
is  to  be  measured  by  an  aliquot  part  of 
the  sales  made  during  the  previous  pe- 
riod, the  provision  for  the  maintenance 
of  a  fixed  retail  ^rice,  the  limitation  of 
the  territory  within  which  the  goods  are 
to  be  resold,  and  the  stipulation  that  the 
buyer  shall  devote  his  time  and  atten- 
tion exclusively  to  the  sale  of  such  goods, 
may  be  considered  as  tending  to  operate 
as  security  for  the  payment  of  the  pur- 
chase price,  and,  as  adS^ording  merely  a 
reasonable  protection  to  the  seller,  not 
to  be  illegal  and  void  as  being  in  un- 
reasonable restraint  of  trade. 

In  Qreat  Atlantic  &  Pacific  Tea  Co.  v. 
Cream  of  Wheat  Co.  (1915)  224  Fed. 
566,  it  was  held  that  the  manufacturer 
may  lawfully  refuse  to  sell  to  a  dealer 
who  refuses  to  maintain  a  fixed  retail 
price;  and  this  decision  is  affirmed  in 
(1915)  141  C.  C.  A.  594,  227  Fed.  46. 

In  Locker  v.  American  Tobacco  Co. 
(1914)  134  C.  C.  A.  247,  218  Ped.  447, 
it  was  held  that  an  agreement  whereby 
a  manufacturer  made  a  certain  jobber 
its  sole  agent  in  certain  territory  on 
condition  that  it  should  not  sell  the 
manufacturer's  product  at  more  than 
list  prices  did  not  violate  the  Federal 
Anti-trust  Law. 

In  United  States  v.  Kellogg  Toasted 
Com  Flake  Co.  (1915)  222  Fed.  725,  Ann. 
Cas.  1916 A,  78  (a  suit  in  equity  charging 
a  violation  of  the  Sherman  Act),  it  was 
held  that  a  manufacturer  selling  to  job- 
bers, who  were  not  merely  the  agents, 
but  the  vendees,  of  the  manufacturer, 
sales  not  being  conditional,  but  absolute, 
violated  the  Federal  Anti-trust  Act  in 
exacting  from  the  jobber  an  agreement 
to  charge  the  retailer  a  specified  price, 

under  a  penalty  of  discontinuance  of 
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future  dealings,  and  in  seeking,  by  a  no- 
tice printed  on  the  carton,  to  fix  the 
price  at  which  the  goods  should  be  re- 
sold at  retail,  notwithstanding  such  no- 
tice did  not  constitute  a  legally  effective 
and  enforceable  contract  between  the 
manufacturer  and  the  retailer;  the  court 
saying:  "The  general  rule  is  well  set- 
tled that  a  system  of  contracts  between 
manufacturers,  jobbers^  and  retailers,  by 
which  the  manufacturers  attempt  to 
control  the  prices  for  all  sales  by  all 
dealers,  at  wholesale  or  retail,  whether 
purchasers  or  subpurchasers,  eliminating 
all  competition  and  fixing  the  amount 
which  the  consumer  shall  pay,  amounts 
to  restraint  of  trade,,  and  is  invalid  hnoth 
at  common  law  and,  so  far  as  it  affects 
interstate  commercci  under  the  Sherman 
Anti-trust  Act." 

In  Munter  v.  Eastman  Kodak  Co. 
(1915)  28  OaL  App.  660,  153  Pac.  737, 
an  action  brought  by  a  retail  dealer  un- 
der the  Cart  Wright  Act  (Cal.  Stat.  1907, 
pp.  984,  987)  for  damages  for  refusal 
to  sell  to  the  plaintiff  at  the  prices  at 
which  and  the  conditions  upon  which 
the  defendant  sold  goods  to  other  retail 
dealers,  it  was  held  that  a  manufacturer 
or  wholesaler  not  only  has  the  right  to 
fix  his  own  price,  but  also  the  right  to 
establish  the  price  at  which  his  goods 
are  to  be  sold  by  retail  dealers  to  whom 
such  goods  are  sold  for  retail  sale,  so 
long  as  those  aets  are  not  the  direet  ef- 
fect or  result  of  a  oombination  formed 
and  maintained  for  himself  and  others 
to  create  restrictions  in  trade  or  eom- 
merce,  or  to  maintain  a  monopoly  of  the 
trade. 

la  J,  B.  Watkins  Medioal  Co.  t.  John- 
son (1913)  —  T«L  Civ.  App.  — ,  162  S. 
W.  394,  it  was  held  that  a  contract  by 
which  a  manufacturer  agreed  to  furnish 
the  other  party  thereto  its  medicines  at 
the  usual  wholesale  prices,  to  be  sold 
by  him  at  the  regular  retail  prices  in 
certain  territory,  he  agreeing  that  he 
would  sell  no  other  goods  or  articles  dur- 
ing the  term  of  the  contract  except  those 
purchased  by  him  f^m  the  manufactur- 
er, and  that  he  would  sell  them  only  to 
customers  at  their  residences  in  the  pre- 
scribed district,  was  to  be  treated  as  a 
contract  for  the  sale  of  goods  and  as  such 
violative  of  the  Texas  Anti-trust  Law 
(Rev.  Stat.  1911,  title  30,  chap.  1,  arts. 
7796  and  7798),  it  clearly  showing  by 
its  terms  an  intention  to  combine  the 
capital,  skill,  and  acts  of  the  parties  to 
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fix  and  maintain  the  standard  of  prices 
upon  a  certain  commodity  and  to  prevent 
competition  in  a  given  territory. 

And  in  W.  T.  Rawleigh  Medical  Co. 
V.  Gunn  (1916)  —  TeJL  Civ.  App.  — , 
186  S.  W.  385;  W.  T.  Rawleigh  Medical 
Co.  V.  Pitzpatrick  (1916)  —  Tex.  Civ. 
App.  — y  184  S.  W.  549,  and  Armstrong 
V.  W.  T.  Rawleigh  Medical  Co.  (1915) 
—  Tex.  Civ.  App.  — ,  178  S.  W.  582,  it 
was  held  that  provisions  in  a  contract 
similar  to  that  involved  in  Stewart  v. 
W.  T.  Rawleigh  Medical  Co.  ante, 
1276,  rendered  the  contract  void  as  in 
violation  of  the  Texas  Anti-trast  Law. 

In  Segal  v.  McCall  Co.  (1916)  —  Tex. 
— ,  184  e.  W.  188,  a  contract  for  the 
purchase  of  patterns  by  a  retailer,  with 
no  reservation  of  title  or  restrictions  on 
the  sale  thereof  except  a  provision  fix- 
ing the  retail  price  and  a  provision  pro- 
hibiting the  purchaser  from  selling  other 
than  the  goods  of  his  vendor,  was  held 
to  be  in  plain  violation  of  the  Texas 
Anti-trast  Act  (Acts  20th  Leg.  chap. 
94)  as  an  agreement  in  restraint  of 
trade. 

In  Pictorial  Review  Co.  v.  Pate  Bros. 
(1916)  —  Tex.  Civ.  App.  — ,  185  S.  W. 
309,  a  contract  by  which  the  purchaser 
of  a  stock  of  patterns  and  fashion  books 
agreed  not  to  sell  them  at  less  than 
catalogue  prices,  and  not  to  deal  in  any 
other  such  publications,  was  held  viola- 
tive of  the  Anti-trust  Laws  of  the  state, 
especially  §§  1,  2,  4,  and  5  of  art:  7796, 
Vernon's  Sayles's  Civ.  Stat.  (TeX.) 

Goods   patontod  or  oopyvicIitotL 

The  patentee  of  an  article  may  sell  it 
to  whom  he  pleases,  or  may  refuse  to  sell 
it  at  all.  He  may  stipulate  the  retail 
price  at  which  the  purchaser  from  him 
may  sell  the  article,  and  may  lawfully 
obligate  a  special  agent  appointed  by 
him,  to  sell  his  article  to  the  exclusion 
of  other  articles  of  a  like  character. 
Butterick  Pub.  Co.  v.  Rose  (1910)  141 
Wis.  533,  124  N.  W.  647. 

That  the  owner  of  a  patent  may  fix 
the  price  at  which  the  patented  article 
shall  be  sold  by  his  licensee,  without 
violating  the  Sherman  Law,  is  held  in 
Indiana  Mfg.  Co.  v.  J.  I.  Case  Thresh- 
ing Mach.  Co.  (1907)  83  C.  C.  A.  343, 
154  Fed.  365. 

In  United  States  v.  Keystone  Watch 
Case  Co.  (1915)  218  Fed.  502  (which  was 
a  bill  in  equity  filed  by  the  government 
charging  a  violation  of  the  Sherman 
Act),  it  was  held  that  while  the  manu- 
facturer of  a  patented  article  may,  by 

agreement  with  the  wholesaler  or  job- 
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ber,  restrict  the  price  at  which  the  latter 
may  sell  to  retailers,  in  doing  so  the 
owner  of  the  patent  has  fully  exercised 
his  right  to  vend,  and  has  no  right,  by 
mere  notice  to  the  retailer  accompany- 
ing the  goods,  to  control  the  price  at 
which  the  retailer  may  sell  to  the  con- 
sumer; and  accordingly  that  the  defend- 
ant had  in  this  respect  violated  the  act. 
This  decision  appears  to  be  attributable 
to  a  misinterpretation  of  the  case  of 
Bauer  v.  ODonnell  (1913)  229  U.  8.  1, 
67  L.  ed.  1041,  50  L.R.A.(N.S.)  1185,  33 
Sup.  Ct.  Bep.  616,  Ann.  Cas.  1915A,  150, 
cited  as  authority  therefor.  This  case 
does  not  hold  an  agreement  in  the  re- 
tailer to  maintain  the  selling  price  to  be 
illegal  per  se  or  under  the  Sherman  Act, 
but  only  that  no  charge  of  contributory 
infringement  can  be  based  upon  its  vio- 
lation. While  it  is  true  that  the  fact 
that  the  making  of  such  an  agreement  is 
not  within  the  rights  conferred  by  the 
patent  laws  will  expose  the  agreement  to 
the  operation  of  the  common-law  rule 
against  agreements  in  undue  restraint 
of  trade,  or  of  the  anti-trust  laws,  it  does 
not  necessarily  follow  that  such  an 
agreement  constitutes  a  violation  of  such 
rule  or  statutes;  but  its  validity  in  this 
respect  constitutes  a  question  for  fur- 
ther determinatioiL 

In  the  United  States  v.  Kellogg 
Toasted  Com  Flake  CJo.  (1915)  222  Fed. 
725,  Ann.  Cas.  1916A,  78,  it  is  said  that 
when  it  is  once  established  that  the 
monopoly  of  the  patent  does  not  con- 
tinue after  the  right  of  sale  has  once 
been  exercised,  the  case  is  to  be  consid- 
ered as  if  there  were  no  patent. 

The  fact  that  the  article  sold  is  packed 
in  a  patented  container  does  not  prevent 
contracts  controlling  the  price  of  resale 
from  being  violative  of  the  Federal 
anti-trust  Act,  whether  the  value  of  the 
container  is  negligible  as  compared  with 
the  value  of  the  contents  and  its  pur- 
chase is  a  mere  incident  in  the  contract 
of  sale,  or  whether  the  carton  itself  has 
a  substantial  value,  where  the  sales  are 
not  conditional,  but  absolute,  and  the 
container  was  not  sold  for  use  with  sub- 
sequent purchases  of  the  article.     Ibid. 

That  a  combination  otherwise  within 
the  denunciation  of  the  Sherman  Act  is 
not  exempted  therefrom  by  the  fact  that 
its  object  is  to  maintain  the  retail  price 
of  copyrighted  productions,  see  Straus 
V.  American  Publishers'  Asso.  (1913) 
231  U.  S.  222,  58  L.  ed.  192,  L.R. A. 
1915A,  1099,  34  Sup.  Ct.  Rep.  84,  Ann. 
Cas.  1915A,  369.  £.  S.  O. 
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OnLAHOBfA  CRIMINAIi  COURT  OF 

APPH/OjB. 

J.  H.  CHOATB,  PUT.  in  Err^ 

▼. 

STATE  OF  OKLAHOMA. 

(—  Okla.  Crim.  Bep.  — ,  160  Pac.  34.) 

Criminal    law  *  admissions  *  corpus 
delicU. 

1.  A  conviction  cannot  be  had  upon  a  de- 
fendant's extrajudicial  admisflions  alone, 
unless  the  state  proves  in  some  way  the 
43orpU8  delicti,  independent  of  the  defend- 
ant's admission.  Direct  and  positive  proof 
is  not  essential  to  establish  tiie  corpus  de- 
licti, but  it  may  be  proved  by  circumstan- 
tial evidence.  And  when  it  is  proved  by 
circumstantial  evidence,  the  question  should 
be  submitted  to  the  jury  along  with  the 
other  questions  of  fact  in  the  case,  as  to 
whether  or  not  the  state  has  established  the 
<Mrpus  delicti  beyond  a  reasonable  doubt. 

(a)  The  danger  whidi  this  rule  is  sup- 
posed to  guard  against  is  greatly  exag- 
gerated in  common  thought.  Yet  there  are 
rare  instances  of  morbid  minds  that  need 
to  be  protected  by  this  rule  against  their 
own  perversity  and  morbid  imagination. 

(b)  To  prove  the  corpus  delicti  is  a  sim- 
ple matter.  If  a  dead  body  is  found  with 
marks  of  violence  upon  it,  or  other  circum- 
stances that  indicate  that  deceased  came  to 
his  or  her  death  by  unnatural  or  violent 
means,  proof  or  such  fact»  independent  of 
•defendant's  confession,  establishes  the  cor- 
pus delicti  in  a  murder  case.  And  to  prove 
the  corpus  delicti  in  a  charge  against  a 
^ardian  for  embezzlement,  it  is  only  neces- 
sary to  prove  the  relation  of  guardmn  and 
ward,  that  the  guardian  received  certain 
-funds  belonging  to  the  ward's  estate,  and 
to  show  by  some  fact  or  circumstance,  in- 
-dependent  of  the  defendant's  admission,  that 
lie  did  not  have  tire  funds,  or  that  they  had 
l>een  dissipated  or  fraudulently  misappro- 
priated. 

Tor  other  cases,  see  Evidence,  XII,  I,  in  Dig. 
1-52  V,  8. 

;£Tidence  —  confession  —  subpoena. 

2.  The  fact  that  one  is  brought  into  court 
hy  process  to  give  his  testimony  by  no 
/means  renders  the  statements  made  in  such 
testimony  involuntary. 

JPor  other  oases,  see  Evidence,  VJII,  in  Dig. 
1-52  y,  8, 

JSmbezzlement  —  g«>od  faith  —  effect. 

3.  A  claim  that  one  charged  with  embez- 
zlement appropriated  the  funds  alleged  to 
have  been  embezzled  in  good  faith,  believ- 
ing the  owner  of  the  funds  was  indebted  to 
him  in  the  amount  appropriated  or  more,  is, 
^nder  our  statute,  no  excuse  or  defense 
'Whatever.    And  to  all  intents  and  purposes 

Headnotes  by  Br£TT,  J. 

*  ■  ^ 

Note.  ^  As  to  proof  of  corpus  delicti  ii» 
embezzlement,  see  annotation  following  this 
-oase,  post,  1289. 
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such  a  daim  made  in  open  oourt  would 
amount  to  a  plea  of  guilty. 
For  other  oases,  see  CrinUnal  Lato,  /•  a; 
Emhexzlwnent,  im  Dig,  1-52  N,  8, 

(October  14,  1916.) 

ERROR  to  the  District  Court  for  Garvin 
County  to  review  a  judgment  convict- 
ing defendant  of  embezzlement.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Blanton  &  Andrews,  W.  H. 
Lasater,  and  Oarr  &  Field  for  plaintiff 
in  error. 

Messrs.  S.  P.  Freellng,  Attorney  Gen- 
eral, and  Smith  C.  Matson,  Assistant  At- 
torney General,  for  the  State: 

It  is  not  necessary,  independently  of  the 
confession,  to  prove  that  the  defendant  com- 
mitted the  crime;  such  proof  may  come 
from  the  confession  alone  and  be  sufficient. 

Sam  V.  State,  33  Miss.  347;  People  t. 
Badgley,  16  Wend.  63;  People  v.  Deacons, 
109  N.  Y.  374,  16  N.  E.  676. 

If  defendant  had  claimed  his  immunity, 
the  county  judge  was  powerless  to  compel 
the  giving  of  any  incriminating  testimony 
in  such  proceeding. 

Faucett  v.  State,  10  Okla.  Crim.  Rep. 
Ill,  L.R.A.— ,  — ,  134  Pac.  839;  Scribner  ▼. 
State,  9  Okla.  Crim.  Rep.  465,  L.R.A.  — , 
—,  132  Pac.  933,  Ann.  Cas.  1916B,  381. 

The  fact  that  the  appropriation  was  made 
without  any  attempt  at  concealment  is  no 
defense  of  itself. 

People  T.  Connelly,  4  Cal.  Unrep.  868,  38 
Pac.  42. 

The  claim  must  have  been  asserted  in 
good  faith,  else  it  is  no  defense. 

State  T.  Reilly,  4  Mo.  App.  392;  State 
V.  Lewis,  31  Wash.  75,  71  Pac.  778. 

Brett,  J.,  delivered  the  opinion  of  the 
court : 

The  defendant  (plaintiff  in  error)  in  this 
case  is  a  full-blood  Indian,  and  was  ap- 
pointed guardian  of  his  minor  children,  and 
was  subsequently  prosecuted  and  convicted 
of  embezzling  $1,463.82  belonging  to  the  es- 
tate of  Phelix  N.  Choate,  one  of  his  wards. 

The  defendant  did  not  go  upon  the  wit- 
ness stand  in  this  trial,  and  complains  that 
he  was  convicted  solely  upon  admissions 
made  by  him  in  the  county  court  at  a  hear- 
ing in  the  guardianship  matter  of  Phelix 
N.  Choate  and  others,  and  that  there  was 
no  evidence  offered  by  the  state  to  prove 
the  corpus  delicti  before  these  admissions 
were  admitted  in  evidence,  and  that  these 
admissions  could  not  be  used  in  evidence 
against  him  until  the  state  had  first  proved 
by  evidence,  independent  of  his  admissions, 
the  corpus  delicti. 

The  letters  of  guardianship,  the  proceed- 
ings in  the  sale  of  real  estate,  including  the 
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Arder  of  eonfinnatioD,  and  the  guardian's 
report  acknowledging  receipt  of  the  funds 
charged  to  have  been  embezzled,  were  all 
introduced  in  evidence,  which  properly 
established  the  relation  of  guardian  and 
ward,  and  charged  the  guardian  with  the 
funds  alleged  to  have  been  misappropriated. 
But  there  was  no  evidence  that  he  had  mis- 
appropriated the  money,  or  that  he  did  not 
have  the  total  amount  in  hand,  offered  by 
the  state  before  introducing  in  evidence  his 
admissions  at  the  hearing  in  the  county 
court;  and  the  fact  that  the  funds  had  been 
misappropriated  was  an  essential  of  the 
corpus  delicti  in  this  case.  To  show  that 
the  relation  of  guardian  and  ward  existed, 
and  that  certain  funds  belonging  to  the 
ward's  estate  had  been  received  by  the  guar- 
dian, did  not  prove  that  a  crime  had  been 
committed.  And  to  prove  that  fact,  or  the 
corpus  delicti  of  ilpiie  offense  charged,  the 
state  should  have  gone  one  step  farther, 
and  shown  in  some  way,  independent  of  the 
defendant's  admissions,  tliat  he  did  not  have 
the  funds,  or  that  they  had  been  dissipated 
or  fraudulently  misappropriated.  Direct 
and  positive  proof  is  not  essential  to  estab- 
lish tlie  corpus  delicti,  but  it  may  be  proved 
by  circumstantial  evidence.  And  when  it  is 
proved  by  circumstantial  evidence,  tlie  ques- 
tion should  be  submitted  to  the  jury  along 
with  other  questions  of  fact  in  the  case  aa 
to  whether  or  not  the  state  has  established 
the  corpus  delicti  beyond  a  reasonable 
doubt.  But  it  is  an  old  and  well-established 
rule  of  law  that  the  fact  must  in  some  way 
be  established,  independent  of  the  defend- 
ant's admissions,  that  the  crime  has  been 
committed,  before  the  court  will  permit  a 
conviction  on  the  extrajudicial  statement  of 
the  party  charged,  that  he  committed  the 
crime. 

(a)  As  stated  by  Mr.  Wigmore  (3  Wig- 
more,  Ev.  %  2070),  the  danger  which  this 
rule  is  supposed  to  guard  against  is  greatly 
exaggerated  in  common  thought.  Yet  there 
are  rare  instances  of  morbid  minds  that 
need  to  be  protected  by  this  rule  against 
their  own  perversity  and  moi'bid  imagina- 
tions. A  notable  case  of  this  kind  occurred 
in  England  in  1060,  where  one  of  two  broth- 
ers confessed  that  he,  his  brother,  and  his 
mother  murdered  his  master.  They  were 
all  executed  for  the  crime.  And  two  years 
later  his  master  returned  home,  and  ex- 
plained that  he  had  been  kidnapped  by  the 
Turks.  Perry's  Case,  14  How.  St.  Tr.  1312. 
Other  similar,  though  not  numerous,  cases 
are  on  record.  Hence  appellate  courts, 
which  not  only  deal  with  individual  cases, 
but  must  declare  rules  broad  enough  to  pro- 
tect the  substantial  rights  of  every  citizen, 
even  the  most  unfortunate,  as  well  as  so- 
ciety, have  guarded  against  the  recurrence 
L.R.A.1917A. 


of  Buoh  cases  9b  the  ene  abov*'  cited  by  re- 
quiring the  state  to  first  p/rove,  by  evidence 
independent  of  the  confession,  that  the 
crime  charged  has  been  committed,  before 
receiving  the  confession  of  the  accused  that 
he  committed  it.  And  this  works  no  hard- 
ship on  the  state;  for  it  certainly  should 
have  some  tangible  evidence,  in  hand  that 
a  crime  has  been  committed  before  it  ac- 
cuses one  of  its  citizens  of  its  commission. 
We  might  cite  numerous  authorities  in  sup- 
port of  this  position,  but  this  court  is  com- 
mitted to  the  doctrine,  and  it  is  almost  uni- 
versal. Shires  v.  State,  2  Okla.  Crim.  Rep. 
80,  09  Pac.  1100;  Frazier  v*  United  States, 
2  Okla.  Crim.  Hep.  667,  103  Pac.  373;  Peo- 
ple V.  Simonsen,  107  Cal.  345,  40  Pac.  440; 
People  V.  Jones,  123  Cal.  65,  55  Pac.  698; 
People  V.  Eldridge,  3  Cal.  App.  648,  86  Pac. 
832;  People  v.  Grill,  3  Cal.  App.  514,  86 
Pac.  613 ;  People  v.  Frey,  166  CaL  140»  131 
Pac  127;  People  v.  Spencer,  16  CaL  App. 
756,  117  Pae.  1039;  Ashby  v.  State,  124 
Tenn.  684,  139  S.  W.  872;  Sullivan  v.  State,. 
58  Neb.  796,  79  N.  W.  721 ;  People  T.  Ver- 
trees,  169  Cal.  404,  146  Pac.  890. 

(b)  To  prove  the  corpus  delicti  is  a  very 
simple  matter.  If  a  dead  body  is  found 
with  marks  ot  violence  upon  it,  or  other 
circumstances  that  indicate  that  deceased 
came  to  his  or  her  death  by  unnatural  or 
violent  means,  the  proof  of  sueh  fact  estab- 
lished the  corpus  delicti  in  a  murder  ease. 
And  to  prove  the  corpus  delicti  in  the  case  at 
bar,  it  was  not  only  necessary  to  prove  the 
relation  of  guardian  and  ward,  that  the 
guardian  received  certain,  funds  belonging 
to  the  ward's  estate,  and  to  show  by  some 
fact  or  circumstance,  independent  of  the  de- 
fendant's admission,  that  he  did  not  have 
the  funds,  or  that  they  had  been  dissipated 
or  fraudulently  misappropriated.  But  there 
was  no  evidence  in  this  case  of  a  demand  on 
the  defendant  to  pay  the  money  into  court, 
or  to  his  successor,  as  guardian,  and  that 
he  did  not  do  so.  Not  even  a  circumstance, 
independent  of  his  admissions,  to  show  that 
he  did  not  have  the  money,  er  had  misap- 
propriated it,  was  offered  in  evidence  by 
the  state  to  establish  the  corpus  delicti  be- 
fore offering  the  admissions  made  by  the  de- 
fendant at  the  hearing  in  the  county  court. 
And  in  failing  to  do  this  the  state  did  not 
comply  with  the  requirements  of  the  law 
before  offering  these  admissions. 

2.  The  defendant  next  contends  that  the 
statements  made  by  him  at  the  hearing 
in  the  county  court  were  obtained  by  force, 
threats,  intimidation,  and  duress,  and  there- 
fore could  not  be  used  against  him.  But  we 
think  this  claim  is  without  merit.  He  free- 
ly and  voluntarily  and  without  any  objec- 
tion made  these  statements  at  this  hearing 
in  the  county  court.    And  the  fact  that  he 
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^as  brought  into  court  by  legal  process  to 
:giye  his  testimony  by  no  means  renders  it 
involuntary.  The  county  court  had  a  right 
~to  inquire  into  and  to  know  how  he  was 
handling  his  ward's  estate;  and  the  process 
by  which  he  was  called  into  court  to  give 
this  information  was  only  a  means  of  in- 
forming him  that  the  court  desired  to  in- 
•quire  into  the  condition  of  the  estate  and 
his  manner  of  handling  it.  And  no  reasonr 
4ible  construction  can  render  the  statements 
made  at  that  hearing  involuntary.  Scrib- 
ner  v.  State,  9  Okla.  Crim.  Rep.  465,  L.R.A. 
— ,  — ,  132  Pac.  933,  Ann.  Cas.  1916B,  381; 
Faucett  v.  State,  10  Okla.  Grim.  Rep.  Ill, 
Ii.RJ!t.--,  — ,  134  Pac.  839. 

3.  Again,  it  is  argued  that  the  defendant 
•claimB  "he  appropriated  the  money  in  good 
faith,  believing  that  the  w^d  was  indebted 
to  him  in  this  amount  or  more."  And 
-counsel  ask:  "Can  any  reason  be  given 
why  §  2678,  Rev.  Laws  1910,  should  not 
apply  in  a  case  of  this  character,  where  it 
is  provided,  'That  in  any  prosecution  for 
-embezzlement  it  is  a  sufficient  defense  that 
the  property  was  appropriated  openly  and 
avowedly,  and  under  a  daim  of  title  pre^ 
f erred  in  good  faith,  even  though  such  claim 
was  untenable?*" 

Our  answer  to  this  question  is  that,  un- 
der §  2678,  Revised  Laws  1910,  quoted  in 
part  by  defendant,  such  a  claim  amounts  to 
no  defense  or  excuse  whatever.  That  sec- 
tion, in  addition  to  the  portion  quoted  by 


defendant,  provides  that  ''upon  any  prose- 
cution for  embezzlement  it  is  a  sufficient  de- 
fense that  the  property  was  appropriated 
openly  and  avowedly,  and  under  a  claim  of 
title  preferred  in  good  f<aith,  even  though 
such  claim  is  untenable.  But  this  provision 
shall  not  excuse  the  retention  of  the  prop- 
erty of  anoth^,  to  offset  or  pay  demand 
held  against  him." 

Ck>nBequently,  the  excuse  suggested  by 
counsel  is  specifically  legislated  against,  and 
declared  to  be  ''no  excuse  for  the  retention 
of  the  property  of  another;"  and  to  all  in- 
tents and  purposes  such  an  excuse  would 
amount  to  a  plea  of  guilt.  But  the  defend- 
ant did  not  take  the  witness  stand,  or  offer 
any  such  excuse,  or  make  any  such  admis- 
sion at  the  trial  of  this  case,  either  in  per- 
son or  by  eounsel;  if  he  had,  such  a  judicial 
admission  would  have  presented  an  entire- 
ly different  situation  to  that  disclosed  by 
the  record. 

There  are  other  errors  assigned,  but,  as 
the  judgment  must  be  reversed  on  the 
ground  that  a  conviction  cannot  be  had 
upon  the  defendant's  admissions  alone  with- 
out some  semblance  of  proof  of  the  corpus 
delicti,  independent  of  the  defendant's  ad- 
missions, we  deem  it  unnecessary  to  pursue 
the  matter  further. 

The  judgment  is  reversed. 

I>oyle,  P.  J.,  and  Armstrong,  JJ.,  con< 
cur. 


Annotatum— Proof  of  corpus  delicti  ia  embexsldment. 


The  present  note  is  gapplementary,  as 
to  the  particular  offense  of  embezzle* 
menty  to  the  note  to  Bines  v.  State,  68 
L.R.A.  33^  which  deals  with  the  general 
-subject  of  proof  corpus  delicti  in  crimi- 
nal eases. 

For  proof  of  corpus  delicti  in  larceny, 
see  Bines  v.  State,  supra;  Sanders  v. 
State,  2S  L.R.A.(N.S.)  536,  and  State  v. 
Scott,  L.R.A.1916B,  844. 

While  it  is  the  general  rule  that  mere 
proof  of  defendant's  connection  with  the 
crime  is  not  sufficient  to  establish  the 
<sorpus  delicti,  and  that  it  is  not  neces- 
sary, in  order  to  establish  the  essential 
elements  of  the  crime,  to  prove  the  de- 
fendant's connection  with  it,  the  rule 
does  not  go  so  far  as  to  exclude  proof  of 
the  defendant's  connection  with  the 
■crime  where  the  circumstances  of  the 
•case  are  such  that  proof  of  the  orimci  of 
necessity,  involves  proof  of  defendant's 
guilt.  People  v.  Rowland  (1909)  12 
OaL  App.  6,  106  Pac.  428. 

In  Secor  v.  State  (1903)  118  Wis.  621, 

•95  K.  W.  942,  it  is  held  that,  under  a 

statute   making  it   sufficient   to    allege 
I,.R.A.1917A. 


generally  in  an  indictment  or  informa- 
tion for  embezzlement,  ''an  embezzle- 
ment of  money  to  a  certain  amount  or 
of  property  to  a  certain  value  without 
specifying  any  particulars  of  any  such 
embezzlement,  and  on  the  trial  evidence 
may  be  given  of  any  such  embezzlement 
committed  within  six  months  after  the 
time  stated  in  the  indictment  or  informa- 
tion; and  it  shall  be  sufficient  to  main- 
tain the  charge,  .  .  .  and  shall  not 
be  deemed  a  variance,  if  it  shall  be 
proved  that  any  money  or  property  of 
whatever  amount  was  fraudulently  em- 
bezzled by  the  defendant  within  the 
said  period  of  six  months,"  the  corpus 
delicti  of  embezzlement  was  shown  by 
proof  of  a  general  shortage  in  accounts, 
without  proving  the  conversion  of  a 
specific  item.  See  also  State  v.  Holmes 
(1896)  65  Minn.  230,  68  N.  W.  11,  to  the 
same  effect. 

Evidence  that  the  books  of  defend- 
ant showed  a  shortage  of  $17,000  dur- 
ing the  year;  that  monthly  balances 
were  taken  and  the  shortage  concealed 
by  a  system  of  throwing  forward  re- 
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ceipts  into  the  next  month  and  entering 
expenses  among  the  expenses  of  the 
previous  month;  that  the  receipts  con- 
sisted of  cash,  checks,  and  drafts,  and 
no  attempt  was  made  to  specify  the  na- 
ture or  amount  of  each;  that  defendant 
made  false  trial  balances;  that  at  one 
time  during  the  year  he  borrowed 
money  to  repay  money  which  he  had 
abstracted  and  said  he  had  lost  by  spec- 
ulation; and  that,  after  he  left  the  em- 
ploy of  the  company,  he  went  to  New 
York  and  was  there  found  living  under 
an  assumed  name,  was  sufficient  to  es- 
tablish the  corpus  delicti  of  embezzle- 
ment.   Secor  V.  State  (Wis.)  supra. 

Where  the  testimony  tended  to  show 
that  defendant  was  the  agent,  trustee, 
and  attorney  for  a  certain  woman  in 
handling  her  property,  and  that,  when 
called  upon  to  turn  over  all  property 
and  money  in  his  hands  belonging  to  her, 
he  should  have  had  in  his  charge  money 
or  securities  to  an  amount  upwards  of 
$35,000,  but  that  he  turned  over  securi- 
ties to  an  amount  less  than  $5,000,  and 
that  a  short  time  thereafter,  when  again 
asked  by  persons  authorized  to  make  the 
demand,  to  turn  over  all  securities  and 
money  in  his  charge  belonging  to  her,  he 
replied  that  there  were  no  securities  and 
the  money  was  all  gone,  the  corpus  de- 
licti of  embezzlement  was  established. 
People  V.  Hatch  (1912)  163  CaL  368, 
125  Pac.  907. 

In  People  v.  Rowland  (Cal.)  supra, 
it  was  held  that  the  corpus  delicti  of 
larceny  was  proved  by  evidence  that 
there  was  a  general  shortage  in  the 
funds  of  the  bank;  that  the  defendant, 
who  was  its  cashier,  had  practically  full 
charge  of  the  affairs  of  the  bank;  that 
although  the  books  were  kept  by  clerks 
they  were  under  the  exclusive  control 
and  supervision  of  defendant;  that  un- 
der the  system  upon  which  the  defendant 
conducted  the  business  of  the  bank,  the 
mere  counting  of  the  cash  on  hand  by 
any  person  other  than  himself  did  not 
necessarily  give  an  opportunity  to  learn 


whether  there  was  in  fact  any  shortage- 
in  the  cash  accounts  or  not;  that  each 
transaction  was  entered  on  a  tag,  frou>. 
which  tags  the  books  were  made  up; 
that  a  certain  loan  of  $1,000  was  paid 
by  check  to  defendant  and  the  note 
given  therefor  canceled,  but  that  defend- 
ant failed  to  make  out  a  tag  showing  tlie 
transaction,  so  that  apparently  the  note 
remained  as  an  asset  of  the  bank;  and 
that,  according  to  the  testimony  of  the 
bank  conunissioner  who  discovered  the 
shortage  and  made  a  detailed  examina- 
tion into  the  affairs  of  the  bank,  the 
method  by  which  defendant  handled  this 
transaction  was  the  same  as  was  used  in 
other  transactions  which  made  up  the 
total  shortage  in  the  accounts  of  the 
bank.  .   ^ 

Full  proof  of  the  corpus  delicti,  in- 
dependent of  the  confession  of  defend- 
ant, is  not  required.  State  v.  Knpwles 
(1904)  185  Mo.  141,  83  S.  W.  1083. 

Thus,  where  there  was  much  evidence 
tending  to  show  the  embezzlement  of 
money  belonging  to  the  grand  lodge  of 
a  fraternal  organization,  by  the  financial 
officer  of  one  of  the  subordinate  lodges, 
such  evidence,  together  with  the  confes- 
sions of  such  officers,  made  without 
threats  or  promise  of  immunity,  af- 
forded ample  basis  for  a  verdict  of 
guilty.    Ibid. 

The  rule  that  the  corpus  delicti  must 
be  proved  by  evidence  outside  the  dec- 
larations and  admissions  of  defendant 
does  not  require  that  the  evidence,  other 
than  such  admissions,  establish  the  com- 
mission of  the  offense  beyond  all  rea- 
sonable doubt.  People  v.  Hatch  (CaL) 
supra. 

Where  there  was  ample  evidence  prop- 
erly received  showing  that  the  crime  of 
embezzlement  had  been  committed  by 
someone,  the  admissions  and  confessions 
of  defendant,  made  voluntarily,  were 
properly  received  in  evidence.  People 
V.  Carlson  (1908)  8  CaL  App.  730,  97 
Pac.  827.  E.  L.  S. 
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FOLSOM-MORRIS   COAL  MINING  COM- 
PANY, Plff.  in  Err., 

V. 

JOHN  De  VORK,  by  Next  Friend. 

(—  Okla.  — ,  160  Pac.  64.) 

XegliRence  ^  exposed  powder  —  Injury 
to  child. 

F.-M.  was  engaged  in  mining  coal,  and  in 

Headnote  by  Collieb,  C. 
L.R.A.1917A. 


connection  therewith,  maintained  an  unin- 
closed  powder  house  in  which  it  stored  in 
cans  blasting  powder.  When  the  powder 
was  practically  removed  from  said  cans,  the 
cans  containing  small  quantities  of  powder 
were  thrown  on  the  ground  near  said  powder 
house,  where  infants  had  access  to  such 
cans.     From  said  cans,  D.  an  J.,  infants. 

Note.  ^  As  to  liability  for  injury  to 
children  from  explosives  left  accessible  to 
them,  see  annotation  following  this  case^ 
post,  1295. 
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gatliered  a  quantity  of  powder  which  D.  aud 
J.  carried  in  cans  to  about  300  yardn  from 
where  aaid  powder  was  obtained.  J.  strewed 
the  powder  carried  by  him  upon  the  ground, 
struck  a  match  and  applied  it  to  said  train, 
of  powder  about  the  time  that  D.  attempt- 
ed to  pick  up  some  of  said  powder  upon  the 
ground.  The  powder  upon  the  ground  ex- 
ploded and  ignited  the  powder  in  the  can 
carried  by  D.,  which  also  exploded  and 
severely  burned  and  permanently  injured  D 
Held,  that,  although  such  injuries  be  im- 
mediately brought  about  by  the  intervening 
cause  of  the  striking  of  the  match  by  J., 
audi  intervening  cause  was  set  in  motion 
bv  the  original  wrongdoing  of  F.-M.  in 
throwing  out  said  cans  containing  said 
small  portions  of  powder  in  a  place  acces- 
sible to  D.  and  J.,  and  F.-M.  is  liable  for 
the  resulting  damages  caused  by  said  ex- 
plosion of  powder.  Held,  further,  that  the 
"powder  monkey"  employed  by  F.-M.  at  said 
powder  house,  being  present,  and  not  ob- 
jecting to  the  removal  of  said  powder  by 
said  D.  and  J.  from  said  cans,  his  action 
in  so  doing  must  be  regarded  as  the  negli- 
gent act  of  F.-M.  Held,  further,  that  under 
the  facts  of  this  case  a  verdict  of  $5,000  ia 
not  excessive. 

For  other  cases,  see  Explosions  and  Explo- 
sives, J  I.  h;  Negligence,  /.  c,  2,  h,  in  Dig. 
1-52  V,  8. 

(February  16,  1916.) 

I?RROR  to  the  District  Court  for  Coal 
J  County  to  review  a  judgment  in  plain- 
tiflf*s  favor,  overruling  a  motion  for  a  new 
trial,  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
been  caused  by  defendant's  negligence.  Af- 
firmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Mr.  J.  G.  Ralls  for  plaintiff  in  error. 

Messrs.  Fooshee  &  Brunson  and  O.  M.. 
Threadgill,  for  defendant  in  error. 

It  was  for  the  jury  to  say  whether  or 
not  the  plaintiff  was  a  young  boy  of  tender 
years,  of  immature  judgment  and  discretion, 
and  without  knowledge  of  the  danger  of 
black  blasting  powder. 

Biggs  V.  Consolidated  Barb- Wire  Co.  60 
Kan.  217,  44  L.R.A.  665,  66  Pac.  4,  6  Am. 
Neg.  Bep.  335. 

It  was  the  jury  to  say  whether  or  not 
the  defendant  was  negligent,  and  the  court 
did  right  in  submitting  the  testimony  to 
the  jury  on  this  issue,  and  it  would  have 
been  error  to  do  otherwise. 

Tully  V.  Philadelphia,  W.  A  B.  R.  Co.  2 
Penn.  (Del.)  537,  82  Am.  St.  Rep.  425,  47 
Atl.  3019:  Foley  v.  California  Horseshoe 
Co.  115  Cal.  184,  56  Am.  St.  Rep.  87,  47  Pac. 
42;  Biggs  v.  Consolidated  Barb- Wire  Co. 
supra:  Mason  v.  Southern  R.  Co.  58  S.  C. 
70,  53  L.R.A.  913,  79  Am.  St.  Rep.  826,  30 
{S.  K.  440;  Price  T.  Atchison  Water  Co.  58 
L.R.A.1917A. 


Kan.  651,  62  Am.  St.  Rep.  625,  50  Pac.  450, 
3  Am.  Keg,  Rep.  392;  Sullivan  v.  Boston 
Elev.  R.  Co.  192  Mass.  37,  78  N.  E.  382, 
20  Am.  Neg.  Rep.  561;  Snare  &  T.  Co.  v. 
Friedman,  40  L.R.A.(N.S.)  367,  94  C.  C.  A. 
369,  169  Fed.  1,  21  Am.  N^.  Rep.  311; 
Peirce  v.  Lyden,  95  C.  C.  A.  332,  157  Fed. 
552;  1  Thomp.  Neg.  §  161;  Baltimore  City 
Pass.  R.  Co.  V.  Kemp,  61  Md.  619,  48  Am. 
Rep.  134,  3  Am.  Neg.  Cas.  667;  Nelson  v. 
McLellan,  31  Wash.  208,  60  L.R.A.  793,  96 
Am.  St.  Rep.  902,  71  Pac.  747,  13  Am.  Neg 
Rep.  627;  Dutton  v.  Greenwood  Cemetery 
Co.  «0  App.  Div.  352,  80  N.  Y.  Supp.  780, 
13  Am.  Neg.  Rep.  589;  Consolidated  Elec- 
tric Light  k  P.  Co.  V.  Healy,  66  Kan.  798, 
70  Pac.  884,  13  Am.  Neg.  Rep.  71;  Augusta 
R.  &  Electric  Co.  v.  Smith,  121  Ga.  29,  48 
S.  £.  681,  17  Am.  Neg.  Rep.  33. 

If  there  had  been  a  lack  of  knowledge  on 
the  part  of  the  defendant,  this  would  not 
excuse  its  negligence  in  the  management 
and  control  of  the  powder  house  and  prem- 
ises. 

Tissue  v.  Baltimore  &  O.  R.  Co.  112  Pa. 
91,  56  Am.  Rep.  310,  3  Atl.  667;  Gates  v. 
Northern  P.  R.  Co.  37  Mont.  103,  94  Pac. 
761;  Kansas  C.  R.  Co.  v.  Fitzsimmons,  22 
Kan.  686,  31  Am.  Rep.  203;  Biggs  v.  Con- 
solidated Barb-Wire  Co.  60  Kan.  217,  44 
L.R.A.  656,  56  Pac.  4,  5  Am.  N^.  Rep.  335; 
Powers  V.  Harlow,  53  Mich.  507,  61  Am. 
Rep.  154,  19  N.  W.  257 ;  Mattaon  v.  Minne- 
sota &  N.  W.  R.  Co.  95  Minn.  477,  70  L.R.A. 
503,  111  Am.  St.  Rep.  483,  104  N.  W.  443, 
5  Ann.  Cas.  498,  18  Am.  Neg.  Rep.  511; 
Travell  v.  Bannerman,  71  App.  Div.  439,  75 
N.  Y.  Supp.  866,  reversed  on  ground  of  in- 
sufficient evidence  in  174  N.  Y.  47,  66  N. 
£.  583. 

The  damages  are  not  excessive  and  the 
judgment  should  stand. 

Kentucky  Wagon  Co.  t.  Shake,  187  Ky. 
742,  126  S.  W.  1095;  Gibbs  v.  Poplar  Bluff 
Light  &  P.  Co.  142  Mo.  App.  19,  125  S.  W. 
840;  A.  Bentley  &  Sons  Co.  v.  Bryant,  148 
Ky.  634,  147  S.  W.  402;  Kentucky  Distil- 
leries &  Warehouse  Co.  v.  Wells,  149  Ky. 
276,  148  S.  W.  375;  Roanoke  v.  Shull,  97 
Va.  419,  76  Am.  St.  Rep.  791,  34  S.  E.  34; 
Williamson  v.  Brooklyn  Heights  R.  Co.  63 
App.  Div.  399,  65  N.  Y.  Supp.  1054,  8  Am. 
Neg.  Rep.  311. 

Collier,  C,  filed  the  following  opinion: 
This  is  an  action  commenced  by  defend- 
ant in  error  to  recover  damages  in  the  sum 
of  $15,000  against  plaintiff  in  error  for  per- 
sonal injuries.  Hereinafter  the  parties  will 
be  designated  as  they  were  in  the  trial 
court. 

The  material  evidence  in  the  case  shows 
that  defendant  was  engaged  in  coal  min- 
ing, and  in  connection  therewith  maintained 
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a  powder  magazine  or  powder  house  located 
on  the  premises  of  defendant  within  a  few 
hundred  feet  from  the  mouth  of  the  coal 
mine,  in  which  was  kept  and  stored  large 
quantities  of  blasting  powder  from  which 
defendant  furnished  its  employees  or  coal 
diggers;  that  said  powder  was  inclosed  in 
large  black  cans,  each  of  which  contained 
about  25  pounds  of  powder;  that  said  cans 
were  opened  by  defendant  and  the  powder 
partially  emptied  therefrom  and  furnished 
to  its  employees;  that  said  cans,  still  con- 
taining small  quantities  of  powder,  were 
thrown  out  on  the  ground  near  and  around 
said  powder  house;  that  the  place  where 
said  cans  were  thrown  after  being  emptied 
was  unfenced,  unprotected,  and  unguarded; 
that  plaintiff,  who  was  at  the  time  about 
twelve  years  of  age,  together  with  other 
small  boys,  obtained  from  said  powder  cans 
snuill  quantities  of  powder  which  had  been 
left  in  the  cans  by  defendant,  its  agents 
and  employees,  and  thereby  obtained  a 
quantity  of  powder  which  was  placed  in  two 
cans  respectively  by  said  plaintiff  and  one 
of  the  other  boys,  and  on  the  same  day, 
and  shortly  after  the  boys  had  secured  the 
powder,  the  plaintiff  and  one  of  said  small 
lK>y8  took  said  powder  so  obtained  from 
said  powder  cans,  from  where  they  obtained 
it  to  a  distance  of  about  300  yards;  that 
plaintiff  carried  one  of  the  cans  containing 
said  powder  in  his  arms,  and  one  of  the 
other  boys  carried  another  can  containing  a 
large  quantity  of  powder  obtained  as  afore- 
said, and  emptied  said  powder  on  the 
ground,  stringing  it  along  for  some  distance, 
at  which  time  plaintiff  was  standing  close 
to  said  powder  being  emptied  on  the  ground, 
and  attempted  to  pick  up  some  of  said  pow- 
der so  emptied  upon  the  ground  to  put  it 
in  the  can  carried  by  him;  and  that  while 
so  doing,  the  other  boy  struck  a  match  and 
stuck  it  to  said  powder  so  emptied  on  the 
ground,  and  said  powder  instantly  ignited 
and  then  and  there  instantly  exploded,  and 
a  flash  of  the  fire  therefrom  entered  said 
powder  contained  in  the  can  held  by  plain- 
tiff in  his  arms,  which  said  powder  instant- 
ly exploded.  The  evidence  further  shows 
that,  as  a  result  of  said  explosion,  plaintiff 
was  burned  about  the  neck,  arms,  face, 
down  on  the  side  of  his  chest,  on  both  arms, 
and  from  the  forearm  down  through  the 
palm  of  his  hand;  that  said  bums  were 
deep  and  very  severe;  that  plaintiff  was 
burned  through  the  skin  and  into  what 
ia  known  as  the  "deeper  structures;"  that 
practically  all  the  skin  was  burned  off; 
that  his  left  hand  was  burned  worse  than 
the  right;  that  the  bums  on  the  left  hand 
were  heavy  enough  to  cause  the  contraction 
of  the  left  wrist ;  that  his  hand  was  drawn 
almost  to  a  right  angle;  that  said  burns 
L.R.A.1917A. 


were  severe  enough  to  cause  the  contraction 
of  his  muscles,  and  may  have  burned  the 
muscles,  ligaments,  and  tendons;  that  the 
skin  had  to  be  taken  out  of  the  palm  of 
his  hand  and  off  his  fingers,  and  on  the 
back  of  his  hand  and  arm;  that  the  bums 
commenced  about  even  with  the  nipple; 
that  plaintiff's  entire  face  was  burned; 
that  he  was  confined  to  his  bed  for  five 
months  from  the  effects  of  the  burns;  and 
that  said  injuries  were  permanent.  There- 
upon plaintiff  was  exhibited  to  the  jury 
to  be  examined  as  to  the  scars  caused  by 
said  burns. 

The  evidence  of  defendant  shows  that  it 
had  been  in  control  of  the  mine  for  about 
a  month  and  a  few  days,  and  that  some  of 
the  cans  in  which  powder  was  left  had  been 
thrown  out  by  the  former  company,  and 
that  was  the  usual  way  to  dispose  of  said 
cans;  during  the  time  it  had  control  of  the 
mine,  it  had  used  and  thrown  out  about 
twenty  powder  cans  a  day;  that  defendant 
had  a  person  employed  at  the  powder  house, 
known  as  a  "powder  monkey,"  whose  duties 
were  to  deliver  the  powder  to  the  miners; 
that  people  had  been  accustomed  to  carry- 
ing off  the  cans  for  various  purposes,  and 
that  said  "powder  monkey"  in  charge  of 
said  powder  house,  as  agent  of  said  defend- 
ant, saw  plaintiff  and  the  other  boys  on 
the  day  of  the  accident  getting  powder,  and 
did  not  in  any  way  attempt  to  prevent  them 
from  BO  doing. 

Upon  conclusion  of  the  evidence  of  plain- 
tiff, defendant  demurred  thereto,  which  was 
overruled  and  excepted  to.  Defendant  re- 
quested eleven  instructions,  which  were  re- 
fused by  the  court.  The  court  instructed 
the  jury  as  follows: 

"(4)  The  plaintiff  must  make  out  his 
case  by  a  fair  preponderance  of  the  evidence. 
If  he  fails  to  do  this,  or  if  the  evidence  is 
equally  balanced,  your  verdict  should  be 
for  the  defendant.  "(5)  If  you  believe 
from  a  fair  preponderance  of  the  evidence 
in  this  case  that  the  defendant,  the  Folsom- 
Morris  Coal  Mining  Company,  negligently 
and  carelessly  threw  out  its  powder  cans 
with  small  quantities  of  powder  therein, 
and  negligently  permitted  th«n  to  remain 
there  unprotected,  and  you  further  believe 
that  the  plaintiff,  John  De  York,  was  a 
young  boy  not  of  mature  years  and  dis- 
cretion, and  did  not  understand  or  appre- 
ciate the  dangerous  condition  of  the  pow- 
der, and  that  the  negligence  of  the  defendants 
company,  if  you  find  that  it  was  n^li- 
gent,  was  the  proximate  cause  of  the  plain- 
tifi^s  injuries,  that  is,  that  the  plaintiff's 
injuries  were  directly  caused  as  a  result  of 
said  negligence,  you  will  find  for  the  plain- 
tiff; otherwise  you  will  find  for  the  de- 
fendant. 
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'*(6)  The  fact  that  the  plaintiff  was  in- 
jured doee  not  preaunie  negligence  on  the 
pari  ol  the  defendant;  but  you  are  to  de> 
tennine  from  all  the  evidenee  in  the  caae 
whether  or  not  the  defendant  was  negli- 
gent. 

"(7)  Negligence  is  the  failure  to  do  what 
a  reasonably  prudent  man,  under  the  cir* 
cumstances,  would  have  done,  or  doing  what 
a  reasonably  prudent  man  would  not  have 
done  under  the  circumstances. 

"(8)  In  the  event  you  find  for  the  plain- 
iff,  in  arriving  at  the  amount  of  his  re- 
covery you  may  take  into  consideration,  and 
allow  him  reasonable  compensation  for, 
mental  and  physical  suffering,  if  you  find 
tiiat  he  suffered  any,  and  you  may  take  into 
consideration  the  reasonable  and  probable 
effects  in  the  future  upon  the  health  of  the 
plaintiff,  and  the  effect,  if  any,  upon  his 
ability  to  earn  a  living  after  he  reaehes 
the  age  of  twenty-one  years. 

"{9)  If  you  believe  that  any  witness  has 
knowingly  and  wilfully  testified  falsely  to 
any  material  fact  in  issue,  you  may  die* 
regard  said  witness's  testimony  in  whole 
or  in  part,  or  you  may  give  it  such  weight 
and  value  as  you  deem  proper. 

"(10)  You  are  the  sole  judges  of  the 
credibility  of  the  witnesses  and  the  weight 
and  value  to  be  given  to  their  testimony. 
In  determining  as  to  the  credit  you  will 
give  a  witness,  and  the  weight  and  value 
you  will  attach  to  a  witness'a  testimony, 
you  may  take  into  consideration  the  con- 
duct and  appearance  of  the  witness  upon 
the  stand;  the  interest  of  the  witness,  if 
any,  in  the  results  of  the  trial;  the  motives 
of  the  witness,  if  any,  in  testifying;  the 
opportunity  the  witness  had  to  observe  or 
to  be  informed  as  to  the  matters  respecting 
which  the  witness  gives  testimony,  and  the 
inclination  of  the  witness  to  speak  the 
truth,  or  otherwise,  as  to  the  matters  with- 
in the  knowledge  of  the  said  witness. 

"  ( 11 )  All  these  matters  being  taken  into 
account,  together  with  all  the  facts  and  cir^ 
cumstances  in  evidence,  it  is  your  province 
to  give  to  each  witness  such  credit,  and  the 
testimony  of  each  witness  such  weight  and 
value,  as  you  deem  proper." 

The  jury  returned  a  verdict  in  favor  of 
plaintiff  for  $5,000,  to  which  defendant  duly 
excepted.  Motion  for  new  trial  was  filed  by 
defendant,  which  was  overruled  and  except- 
ed to,  and  an  appeal  perfected  to  this  court. 

There  are  many  errors  assigned,  a  large 
majority  of  which  are  predicated  upon  in- 
structions refused,  which  we  deem  unneces- 
sary to  set  out;  the  material  errors,  from 
our  view  point,  being  the  action  of  the  court 
in  overruling  defendant's  demurrer  to  plain- 
tiff's evidenee,  and  in  refusing  to  grant  a 
new  trial. 
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The  material  evidence  shows  beyond  ques- 
tion that  the  cans  thrown  out  by  defendant 
containing  the  parcels  of  powder  were  ac- 
cessible to  plaintiff  and  other  boys,  and 
therefore  the  first  material  proposition  with 
which  we  are  met  is  whether  or  not  such 
action  on  the  part  of  defendant  was  action- 
able negligence.  We  are  unable  to  agree 
with  defendant  that  under  the  facts  in  this 
case  no  liability  attached  to  defendants; 
or,  that  the  case  of  Pollard  v.  Oklahoma 
City  R.  Go.  36  Okla.  96,  128  Pac.  300,  Ann. 
Gas.  1916A,  140,  4  N.  C.  C.  A.  349,  in 
which  the  facts  as  to  the  intervening  causes 
are  entirely  different  from  those  in  this 
case,  supports  its  contention.  In  that  case 
it  is  said:  'It  is  a  well-settled  rule  of  law 
that  requires  each  person  to  use  such  care 
for  the  safety  and  well-being  of  others  in 
and  about  the  keeping  of  his  property  as 
an  ordinarily  prudent  person  would  have 
used  under  ill  the  facts  and  circumstances 
of  the  case,  and  the  failure  to  use  such  care 
is  negligence;  and  he  who  does  or  permits 
a  wrongful  act  is  liable  for  the  conse- 
quences which  ensue  in  the  ordinary  and 
natural  course  of  events,  although  such 
consequences  be  immediately  and  directly 
brought  about  by  intervening  causes,  if  such 
intervening  causes  were  set  in  motion  by 
the  first  or  original  wrongdoer." 

In  Peirce  v.  Lyden,  85  0.  0.  A.  312,  157 
Fed.  562,  it  is  held:  'Defendant  maintained 
a  shed  in  a  railroad  yard  of  about  2  acres 
near  a  schoolhouse  in  a  city,  in  which  he 
Irapt  open  barrels  of  oil.  During  the  day- 
time the  shed  was  was  left  unlocked,  and 
for  several  months  children  living  in  the 
vicinity  who  played  in  the  yard  had  been 
in  the  hahit  of  stealing  oil  from  the  barrels 
in  old  cans  and  making  fires  with  it  in  the 
yard,  which  fact  was  known  to  defendant's 
watchman.  On  one  such  occasion  plaintiff, 
who  waa  an  infant,  was  burned  and  in- 
jured. Held,  that  defendant  was  charge- 
able with  notice  of  such  practice  of  the 
children  from  its  l<»ig  continuance  and 
the  knowledge  of  his  watchman,  and  that  the 
question  of  his  neglig^ce  in  keeping  the 
place  in  such  condition,  in  view  of  the  dan- 
ger of  their  injury  therefrom,  was  for  the 
jury." 

In  Miller  v.  Boston  A  N.  Street  R.  Co. 
197  Maes.  535,  83  N.  E.  990,  it  is  held: 
'In  an  action  for  personal  injuries,  where 
defendant's  negligence  is  the  proximate 
cause  of  the  injury,  the  fact  that  there 
are  other  concurring  culpable  causes  will 
not  preclude  recovery." 

In  Mattson  v.  Minnesota  &  N.  W.  R.  Co. 
95  Minn.  477,  70  L.R.A.  603,  111  Am.  St. 
Rep.  483,  104  N.  W.  443,  5  Ann.  Gas.  498, 
18  Am.  Neg.  Rep.  511,  it  is  said:  *'Th*? 
dangerous    instrumentality    here    involved 
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(dynamite)  is  an  extremely  hazardous  ar- 
ticle in  the  hands  of  mature  persons,  and  a 
hundredfold  more  so  in  the  hands  of  young 
children.  The  degree  of  care  required  of 
persons  having  the  possession  and  control 
of  dangerous  explosives,  such  as  firearms 
or  dynamite,  is  of  the  highest.  The  utmost 
caution  must  be  used  in  their  care  and  cus- 
tody, to  the  end  that  harm  may  not  come 
to  others  from  coming  in  contact  with  them. 
The  degree  of  care  must  be  commensurate 
with  the  dangerous  character  of  the  article 
(Keasbey,  Electric  Wires,  2d  ed.  269,  270), 
and  is  greater  and  more  exacting  as  respects 
young  children.  As  to  such,  the  care  re- 
quired to  be  exercised  is  measured  by  the 
maturity  and  capacity  of  the  child.  Sioux 
City  &  P.  R.  Co.  V.  Stout,  17  Wall.  667,  21 
L.  ed.  745.  What  would  constitute  reason- 
able care  with  respect  to  adults  might  be 
gross  negligence  as  applied  to  a  young  child. 
7  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  441,  and 
cases  cited.  The  case  at  bar,  within  these 
rules,  is  even  stronger  than  the  so-called 
'Turntable  Cases.'  There  is  nothing  so  at- 
tractive to  young  boys  as  articles  of  an  ex- 
plosive nature,  and  the  greater  the  volume 
of  sound  that  may  be  produced  therefrom, 
the  greater  the  attraction.  As  compared 
with  an  ordinary  turntable,  dynamite  is 
vastly  more  attractive,  and  far  more  dan- 
gerous. Young  children  are  incapable  of 
comprehending  the  dangers  in  handling  or 
exploding  the  same,  and  their  natural  in- 
stincts urge  them  into  experiments  with  it 
whenever  it  comes  within  their  reach.  In 
view  of  these  considerations,  the  rule  of 
law  imposed  upon  him  who  possesses  such 
dangerous  articles  should  be  more  exact- 
ing than  in  the  case  of  a  turntable;  and, 
applying  the  rule  to  the  facts  before  us,  it 
is  clear  that  the  jury  was  justified  in  find- 
ing negligence  upon  the  part  of  defendant. 
It  failed  to  take  proper  care  of  dynamite 
brought  into  this  vicinity,  and  left  it  ex- 
posed upon  the  premises  where  children 
had,  to  the  knowledge  of  its  servants,  been 
in  the  habit  of  loitering  and  amusing  them- 
selves. ...  In  the  case  of  Union  P.  R. 
Co.  V.  McDonald,  152  U.  S.  262,  38  L.  ed. 
434,  14  Sup.  Ct.  Rep.  619,  it  appeared  that 
the  railway  company  had  been  operating  a 
coal  mine  near  one  of  its  stations,  and  was 
in  the  habit  of  depositing  the  slack  upon  an 
open  lot  between  the  mine  and  the  station 
in  such  quantities  that  it  took  fire  from 
the  spontaneous  combustion  and  remained 
in  that  condition,  constantly  burning. 
Plaintiff,  a  young  boy,  visited  the  coal 
mine  in  company  with  another  boy,  and  be- 
came frightened  by  threats  of  other  boys 
who  preceded  them  to  the  mine,  and,  in  an 
efi'ort  to  escape  from  them,  fell  into  the 
burning  slack,  and  was  severely  injiured. 
L.R.A.1917A. 


The  company  was  held  guilty  of  negligence 
in  not  properly  guarding  the  pit  of  slack, 
and  that,  under  the  circumstances  disclosed, 
the  ^aintifT  was  not  a  trespasser.  It  ap- 
peared that  people  in  general  visited  the 
mine  at  pleasure,  including  boys  of  the  age 
of  plaintiif.  There  was  nothing  particular- 
ly attractive  about  the  mine,  either  to 
adults  or  children,  and  certainly  nothing 
attractive  in  the  burning  pit  of  slack.  The 
court  in  that  case  cited  and  commented 
favorably  upon  the  leading  English  case  of 
Lynch  v.  Nurdin,  1  Q.  B.  29,  113  Eng.  Re- 
print, 1041,  4  Perry  &  D.  672,  10  L.  J.  Q. 
B.  N.  S.  73,  5  Jur.  797.  In  that  case  it 
appeared  that  defendant's  servant  left  the 
horse  and  cart  he  was  driving  for  his  mas- 
ter unhitched  in  the  street  and  unattended, 
while  he  entered  a  house  on  some  business 
errand.  Plaintiflf,  a  boy  of  seven  years,  and 
other  children,  discovering  the  horse  un- 
hitched, began  playing  about  the  cart.  Some 
of  the  boys  got  into  the  cart,  while  another 
led  the  horse  down  the  street.  Plaintiff,  in 
attempting  to  get  out  of  the  cart,  fell  be- 
tween the  wheels,  the  cart  passing  over  and 
breaking  one  of  his  legs.  Defendant,  the 
master,  was  held  liable  for  the  neglect  of 
its  servant  in  leaving  the  horse  in  the  man- 
ner stated,  and  that  his  responsibility  was 
not  overcome  by  the  fact  that  the  boys  were 
trespassers." 

The  contention  that  the  plaintiff  was  a 
trespasser  is  not  well  taken.  In  Shawnee 
V.  Cheek,  41  Okla.  227,  61  L.R.A.(N.S.) 
672,  137  Pac.  724,  Ann.  Cas.  1916C,  290, 
it  is  held:  "A  child  under  seven  years  of 
age,  or,  in  the  absence  of  evidence  of  capac- 
ity, between  seven  and  fourteen  years  of  age, 
is  presumed  to  be  incapable  of  guilt  of  more 
tlian  technical  trespass,  as  affecting  ques- 
tion of  duty  of  owner  in  respect  to  danger- 
ous condition  of  premises. 

The  question  of  whether  or  not  plaintiff, 
at  the  time  of  the  accident,  was  so  matured 
as  to  appreciate  the  danger  of  handling  the 
powder,  was,*  under  proper  instructions  of 
the  court,  submitted  to  the  jury;  and  the 
verdict  found  was  a  finding  by  the  jury 
that  plaintiff  was  not  so  matured  as  to 
understand,  and  did  not  understand,  the 
danger  incident  to  the  handling  of  said 
powder. 

Whether  or  not  there  was  evidence  suf- 
ficient to  show  liability  on  the  part  of  de- 
fendant was  a  question  for  the  jury;  and 
this  question,  we  think,  was  submitted  to 
the  jury  under  proper  instructions  of  the 
court.  In  Littlejohn  v.  Midland  Valley  R. 
Co.  —  Okla.  — ,  148  Pac.  120,  it  is  held: 
"In  an  action  for  damages  for  personal  in- 
jury charged  to  have  been  caused  by  negli- 
gence, the  court  should  not  sustain  a  de- 
murrer to  the  evidence  and  withdraw  the 
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«a4M  from  the  jury,  unless,  as  a  matter  of 
taw,  no  recovery  can  be  bad  upon  any  view 
which  can  be  properly  taken  of  the  facts 
the  evidence  tends  to  establish." 

We  are  therefore  of  the  opinion  that,  in 
permitting  the  cans  containing  the  powder 
to  be  thrown  out,  as  they  were,  defendant 
was  liable  for  such  negligence;  especially 
in  view  of  the  fact  that  the  ''powder  mon- 
key" in  charge  of  the  powder  house  was 
cognizant  of  the  action  of  the  boys  in  tak- 
ing  the  powder,  which  knowledge  of  the 
''powder  monkey"  must  be  imputed  to  de- 
fendant, and  did  not  attempt  to  prevent 
them  from  taking  the  powder.  It  is  true 
that  the  injury  complained  of  was  brought 
about  by  an  intervening  cause,  but  such 
intervening  cause  was  set  in  motion  by  the 
wrongdoing  of  defendant  in  throwing  out 
the  cans  containing  the  powder.  Pollard 
V.  Oklahoma  City  R.  Co.  36  Okla.  96,  128 
Pac.  300,  Ann.  Cas.  1015A,  140,  4  N.  C.  C. 
A.  349,  supra.  We  are  therefore  of  the 
opinion  that  the  court  did  not  err  in  over- 
ruling the  demurrer  to  plaintiff's  evidence. 


The  very  many  requested  instructions  re- 
fused were,  where  they  assert  correct  rules 
of  law,  covered  by  the  general  instructions 
of  the  court.  We  therefore  do  not  deem  it 
necesary  to  specifically  point  out  the  vice 
of  the  several  requested  instructions  prop- 
erly refused  by  the  court. 

In  view  of  the  fact  that  the  injuries 
received  by  plaintiff  are  permanent,  and 
that  necessarily  he  must  have  suffered  ex- 
treme pain,  and  must  go  through  life  ter- 
ribly disfigured,  we  are  unwilling  to  say 
that  a  verdict  of  $5,000  is  excessive.  Upon 
a  most  careful  consideration  of  the  entire 
record,  we  are  of  the  opinion  that  the  court 
did  not  err  in  overruling  the  motion  for 
new  trial. 

This  cause  should  be  affirmed. 

Per  Curiam: 
Adopted  in  while. 

Petition  for  rehearing  denied  October  10, 
1016. 
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Earlier  cases  on  this  subject  will  be 
fotind  in  notes  to  Akin  v.  Bradley  Engi- 
neering ft  Min.  Co.  14  L.R.A.(N.S.)  586; 
Finkbeiner  v.  Solomon,  24  L.R.A.(N.S.) 
1267,  and  Jnntti  v.  Oliver  Iron  Min.  Co. 
42  L.R.A.(N.S.)  840. 

As  to  intervening  acts  of  third  per- 
sons affecting  proximate  cause  in  ca$e  of 
injury  by  explosives,  see  note  to  Clark 
V.  E.  I.  Du  Pont  de  Nemours  Powder 
Co.  L.R.A.1916E,  479. 

And,  generally,  as  to  whether  the  in- 
tervening act  of  a  child  may  break  the 
causal  connection  between  the  defend- 
ant's negligence  and  the  injury,  see  note 
to  United  States  Natural  Gas  Co.  ▼. 
Hicks,  23  L.R.A.(N.S.)  249. 

Many  other  questions  of  negligence 
and  liability  as  affected  by  the  youth- 
fulness  of  the  person  injured  are  treat- 
ed in  notes  referred  to  in  the  Indexes  to 
L.R.A.  Notes,  under  the  title,  "Negli- 
gence," subtitles,  "tiability  to  trespas- 
sers and  licensees"  and  "Children;"  and 
also  under  the  title,  "Infants,"  subtitle 
"Liability  for  killing  or  injuring  child," 
And  other  titles  there  referred  to. 

The  leaving  of  nitroglycerin  caps  on 
the  ground  or  in  an  uncovered  box  in  a 
place  not  inclosed  and  much  used  by  the 
public,  including  children,  is  sueh  negli- 
gence as  would  be  the  proximate  cause  of 
injury  to  a  child  eleven  while  he  was  ex- 
ploding a  eap  which  he  found  in  such 
L.R.A.1917A. 


place.  Bamett  v.  Cliffside  Mills  (1914) 
167  N.  C.  576,  83  S.  E.  826. 

And  one  who  places  dynamite  caps  in 
a  receptable  in  a  bam  on  his  premises, 
and  leaves  them  there  upon  sale  of  the 
premises,  is  guilty  of  such  negligence  as 
would  make  him  liable  for  injury  to  a 
minor  child  of  the  purchaser  of  such 
premises,  who  was  given  one  of  the  caps 
by  a  younger  brother  who  had  found  it 
near  the  bam  while  playing,  and  who  was 
injured  by  the  exploding  of  the  cap 
while  endeavoring  to  clean  out  what  he 
though  was  dirt  in  the  bottom.  Eekart 
V.  Kiel  (1913)  123  Minn.  114, 143  N.  W. 
122,  4  N.  C.  C.  A.  311. 

So,  also,  a  city  engaged  through  its 
own  employees,  in  construction  work  in 
a  public  street  will  be  liable  for  injuries 
to  a  small  boy  caused  by  the  exploding 
of  a  dynamite  cap  which  he  had  taken 
from  an  untied  sack  which  had  been  neg- 
ligently left  on  the  parking  strip  near 
the  boy's  home  by  one  of  the  city's  em* 
ployees  after  his  work  for  the  day  was 
done.  Davis  v.  Wenatchee  (1916)  86 
Wash.  13,  149  Pac.  337.  The  court 
stated  that  the  city  authorities  knew  that 
explosives  were  necessary  and  were  ac- 
tually being  used  for  the  prosecution  of 
the  work,  and  so  it  was  its  positive  duty 
to  exercise  reasonable  care  not  only  to 
avoid  negligent  use,  but  negligent  aban^ 
donment  of  the  explosives  upon  the 
street  during  the  progress  of  the  work. 
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And  in  Victor  y.  Smilanich  (1913)  54 
Oolo.  479, 131  Pac.  392,  a  verdict  against 
a  eity  for  injuries  to  a  boy  four  and  a 
half  years  old,  caused  by  his  exploding 
a  dynamite  cap  alleged  to  have  been  left 
accessible  to  children  by  city  employees 
engaged  in  the  construction  of  a  ditch, 
was  affirmed,  the  court  holding  that  there 
was  sufficient  evidence  to  go  to  the  jury 
on  the  question  as  to  whether  the  dyna* 
mite  caps  had  been  left  negligently,  as 
alleged. 

The  owner  of  fireworks  who  deposit- 
ed them  on  a  lot  containing  a  pecan 
grove,  situated  near  a  public  highway,  to 
which  small  children  were  known  to  re- 
sort in  search  of  pecans,  cannot  escape 
liability  for  injury  to  a  boy  sustained 
from  the  exploding  of  such  fireworks, 
on  the  ground  that  the  chief  attraction 
which  induced  the  boy  to  visit  the  in- 
closure  was  the  pecans,  which  led  to  the 
discovery  by  him  of  the  fireworks.  Lit- 
tle V.  James  McCord  Co.  (1912)  —  Tex. 
Civ.  App.  — ,  151  S.  W.  835.  The  court 
said:  '^It  is  true  that  the  evidence  does 
show  that  up  to  the  time  of  the  appel- 
lant's first  visit  to  that  place  the  pecans 
were  the  only  attraction,  and  that  on 
that  occasion  he  went  inside  only  in  rer 
spouse  to  an  invitation  from  Cowen^s 
boy.  But  it  is  also  true  that  large  num- 
bers of  children  did  visit  that  grove  in 
search  of  pecans  and  did  so  without  any 
permission  from  anyone.  This  created 
a  condition  which  even  the  owner  of  the 
premises  could  not  wholly  ignore  in  cast- 
ing away  or  depositing  thereon  danger- 
ous objects  possessing  special  or  unusual 
attractions  to  such  children.  Certainly 
the  right  to  so  encumber  the  premises 
with  such  dangerous  and  attractive  ob- 
jects would  be  still  less  available  to  one 
who  had  no  legal  right  to  so  use  such 
premises.  The  proof  in  this  case  does 
show  that  on  the  occasion  when  those  ex- 
plosives were  obtained  and  carried  away 
by  the  appellant  and  his  companions, 
they  were  attracted  to  that  place  by 
these  objects  alone.  If  the  conduct  of 
th«  appellee  in  depositing  them  in  that 
particular  place  should  not  here  be  held 
as  tantamount  to  an  implied  invitation 
to  enter  the  inclosure>  it  must  be  due  to 
the  fact  that  appellee  had  no  authority 
to  extend  such  an  invitation.  It  did, 
however,  extend  an  invitation,  in  so  far 
as  one  may  be  implied  from  casting 
away  such  toys  and  playthings,  to  all 
children  who  might  be  upon  those  prem- 
ises from  any  motive  or  purpose.  There 
can  be  no  hard  and  fast  rule  laid  down 
by  the  courts  for  determining  common- 
law  liability  resulting  from  personal 
L.R.A.1917A. 


negligence.  Each  case  must  be  deter- 
mined by  its  own  facts.  The  question 
presented  is,  Would  a  person  of  ordinary 
prudence  have  deposited  such  objects  at' 
such  a  place  under  the  circumstances  de- 
tailed by  the  evidence  in  thia  oasef  We 
adhere  to  the  holding  that  the  evidence 
presented  a  question  which  the  court 
should  have  submitted  to  the  jury."  The 
court  in  this  case,  it  will  be  seen,  reached 
a  different  conclusion  than  that  of  the 
court  in  the  Carpenter  Case,  which  waa 
very  similar  as  to  facts,  cited  in  note  in 
42  L.E.A.(N.S.)  840,  and  referred  to  in 
the  Loughlin  Case  (1913)  240  Pa.  174, 
87  Atl.  294. 

In  Mathis  v.  Granger  Brick  &  Tile  Co» 
(1915)  85  Wash.  634^  149  Pac.  3,  an 
action  for  injuries  to  a  young  child 
caused  by  the  exploding  of  dynamite 
caps,  predicated  upon  n^ligence  of  em- 
ployees in  leaving  such  caps  easily  ac- 
cessible to  small  children,  it  was  held 
that  judgment  of  nonsuit  on  the  grround 
that  there  was  no  showing  of  negUgenee 
was  improper,  as  there  was  clear  and 
amyple  evidence  that  explosives  w^e  ha- 
bitually kept  in  a  most  careless  manner 
in  a  clay  pit  guarded  by  nothing  more 
substantial  than  a  wooden  door  which 
was  never  locked. 

So,  also,  in  Wallace  v.  Matthewson 
(1915)  143  Ga.  236,  84  S.  E.  450,  an  ac- 
tion for  injuries  to  a  boy  nine,  caused  by 
his  exploding  a  dynamite  cap  which  he 
had  picked  up  on  the  premises,  to  which 
the  public  were  invited,  it  was  held  eactor 
to  dismiss  the  petition  on  general  de- 
murrer, where  the  petition  alleged  in 
effect  that  defendant,  the  owner  of  such 
premises,  through  her  agents  and  serv- 
ants, caused  a  box  of  dynamite  caps  to 
be  left  upon  &uch  premises  in  such  man- 
ner as  to  invite  children  to  look  into  it 
and  play  with  its  contents. 

And  in  Mills  v.  Central  of  Geoi^a  R. 
Co.  (1913)  140  Ga.  181,  78  S.  E.  816, 
Ann.  Cas.  1914C,  1098,  an  action  for  the 
death  of  a  boy,  caused  by  the  explosion 
of  a  railway  signal  torpedo  by  another 
boy,  which  they  had  picked  up  on  the 
railroad  right  of  way,  it  was  held  that 
the  petition  made  a  case  sufficient  to 
withstand  a  demurrer,  where  it  was  al- 
leged in  effect  that  the  torpedo  was  care- 
lessly and  wantonly  placed  and  left  on 
the  roadway,  where  it  was  known  that 
the  public  were  accustomed  to  walk,  and 
not  placed  there  for  signal  purposes. 

And  it  was  also  held  in  the  Mills  Case, 
sufficient  to  withstand  demurrer  to  al- 
lege that  the  torpedo  was  wantonly, 
carelessly,  and  negligently  placed  there 
by  the  servants  and  employees  o£  the 
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XBilroad   company,   without   giving   the 
names  of  such  servants  or  employees. 

In  Weaks  v.  McDowell  Constr.  Co. 
(1913)  153  Ky.  691,  156  S.  W.  127,  it 
was  held  that  as  the  theory  of  the  plain- 
tiff was  that  employees  of  the  conatruc- 
tion  company  negligently  placed  the 
eaps  where  they  were  found,  although 
there  was  no  direct  evidence  to  that  ef- 
fect, evidence  to  the  effect  that  the  em- 
ployee knew  that  it  was  dangerous  to 
place  such  caps  where  they  were  found, 
and  that,  so  far  as  known,  none  of  the 
employees  entertained  any  ill-will  to- 
wards the  company  or  had  any  motive 
for  putting  the  caps  there,  was  admis- 
sible for  the  purpose  of  rendering  less 
probable  the  inference  that  some  emr 
ployees  of  the  company,  either  negli- 
gently or  maliciously,  placed  the  eaps 
there. 

But  it*  is  not  negligence  on  the  part 
of  a  landlord  to  temporarily  store  dyna- 
mite caps  tied  in  sacks  in  an  unfrequent- 
ed loft  of  a  tool  house  situated  near  a 
house  occupied  by  a  tenant  who  had 
small  ehildrffli,  there  being  no  steps  or 
ladder  to  the  loft,  so  as  to  make  him 
liable  for  an  injury  to  the  8-year-old 
child  of  the  tenant  caused  by  the  ex- 
ploding of  a  eap  which  he  had  takod 
from  the  loft  after  he  had  climbed 
thereto  by  a  way  inrovided  by  hims^. 
Miller  v.  Chandler  (1915)  163  Ky.  301, 
173  S.  W.  779.  And  this  although  the 
landlord  knew  that  the  children  played 
in  the  lot  where  the  tool  house  was  situ- 
ated. The  court  stated  that  the  land- 
lord was  within  his  rights  in  having 
the  dynamite  on  his  farm,  and  that  it 
may  well  be  doubted  whether  there  was 
any  place  on  his  whole  farm  where  he 
could  have  temporarily  stored  the  ex- 
plosive where  it  would  have  been  less 
liable  to  be  molested  by  children  or 
others;  that  he  not  only  tied  up  the  ex-> 
plosive  so  it  would  not  be  attractive  to  I 
children,  but  took  rather  unusual  pre- 
caution in  placing  it  where  in  all  prob- 
ability it  would  not  be  disturbed. 

However,  on  a  later  appeal  in  Miller 
Y.  Chandler  (1915)  168  Ky.  606,  182  S. 
W.  833,  defendant  was  held  liable  for 
the  injury  on  the  ground  of  having 
failed  to  exercise  ordinary  care,  as  on  a 
new  trial  it  was  shown  that  he  knew 
that  the  children  of  his  tenant  were  ac- 
customed to  go  often  to  such  loft  in 
search  of  eggs  and  for  the  purpose  of 
playing,  and  also  it  appeared  that  he  had 
informed  the  children  of  the  presence  of 
the  dynamite  in  the  loft,  and  had 
warned  them  against  touching  it. 


leaving  an  empty  alcohol  barrel  on  the 
platform  at  destination,  although  it  has 
a  caution  notice  upon  it,  if  the  notice 
was  put  on  it  when  full,  and  its  rules 
do  not  require  such  notices  on  empty 
packages,  so  as  to  render  it  liable  for 
injuries  to  a  child  who  removes  the 
stopper  and  places  a  lighted  match  at 
the  vent,  causing  an  explosion  of  gas 
formed  from  the  small  amount  of  liquid 
left  in  it  St.  Louis,  I.  M.  &  8.  E.  Co.  v. 
Waggoner  (1914)  112  Ark.  593,  52 
L.R.A.(N.S.)  181,  166  S.  W.  948.  The 
court  denied  the  contention  of  the  com- 
pany that  the  lighting  of  the  match  and 
the  placing  of  it  over  the  barrel  was  the 
(»roximate  cause  of  the  injury,  and  stat- 
ed that,  if  the  railway  company  was 
negligent  in  leaving  the  empty  alcohol 
barrel  upon  the  platform  of  the  station, 
such  negligence  would  be  the  proximate 
cause  of  the  injury.  In  basing  its  deci- 
sion on  the  absence  of  negligence  on  the 
part  of  the  railroad  company,  the  court 
stated  that  the  mere  fact  that  there  was 
posted  on  the  end  of  the  barrel  a  cau- 
tion notice  would  not  of  itself  be  suf- 
ficient to  establish  negligence  against  the 
conqMtny,  as  shipibents  of  empty  alcohol 
barrels  under  the  rules  of  the  company 
were  not  required  to  have  caution  tags 
placed  upon  them,  and  a  tag  placed  up- 
on such  a  barrel  was  no  notice  that  such 
barrel  was  dangerous.  Nor  were  the 
employees  of  the  company  expected  to 
have  knowledge  that  by  exposure  to  the 
sun,  through  chemical  processes,  explo- 
sives would  be  produced,  and  that  such 
barrel  would  therefore  be  dangerous 
when  exposed  to  children  who  might  be 
in  the  habit  of  frequenting  the  station 
platform.  Nor,  the  court  added,  could 
it  be  reasonably  anticipated  that  such 
dangerous  agencies  would  be  created  un- 
der such  circumstances,  or  that  children 
who  were  in  the  habit  of  frequenting  the 
station  platform  would  extract  the  stop- 
per from  the  barrel  and  place  a  lighted 
match  upon  it  or  within  it,  as  there  is 
nothiAg  in  the  appearance  or  structure 
of  an  empty  barrel  which  is  closed  up 
at  both  ends  that  is  calculated  to  at- 
tract the  attention  of  children  at  play. 
The  owners  of  a  dredge,  the  motor 
power  of  which  was  a  naphtha  engine, 
were  not  guilty  of  negligence  in  leaving 
a  quart  can  of  naphtha  used  for  priming 
the  engine  on  a  shelf  back  of  the  en- 
gine when  the  crew  left  the  dredge  for  a 
meal,  so  as  to  be  liable  for  injuries  to 
trespassing  children  who  obtained  pos- 
session of  the  naphtha  pot  and  threw 
it  on  a  fire,  where  it  did  not  appear  that 
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the  pot^  or  that  the  owners  had  any  rea- 
son to  anticipate  that  the  particular 
children  injured  or  anyone  else  might  do 
so.  Dahl  V.  Valley  Dredging  Co.  (1914) 
126  Minn.  90,  52  L.R.A.(N.S.)  1173,  146 
N.  W.  796. 

And  the  mere  failure  of  the  owner  of 
a  dredge  to  guard  naphtha  which  is  kept 
at  a  proper  place,  where  there  is  no  rea- 
son to  anticipate  that  it  will  be  meddled 
with,  so  that  trespassing  children  can- 
not get  possession  of  it,  does  not  of  it- 
self constitute  actionable  negligence 
under  either  the  doctrine  of  the  Turn- 
table Cases  or  the  rule  applying  to  ex- 
plosives.   Ibid. 

Nor  does  the  leaving  of  a  bottle  of 
denatured  alcohol  beside  the  road,  after 
completing  work  in  connection  with 
which  it  has  been  used,  render  one  lia- 
ble for  injury  to  a  child  who  finds  it  and 
is  burned  in  attempting  to  set  it  afire, 
since  such  result  could  not  have  reason- 
ably been  expected.  Hall  v.  New  York 
Teleph.  Co.  (1916)  214  N.  Y.  49,  L.R.A. 
1916B,  191,  108  N.  E.  182. 

Negligence  of  a  Fourth  of  July  cele- 
bration committee  who  had  selected  a 
place  for  the  exhibition  of  fireworks,  so 
as  to  make  it  liable  for  injuries  to  a 
seven-year-old  boy  caused  by  the  explod- 
ing of  an  SBrial  bomb  sent  up  by  the  com- 
mittee's agent,  which  had  fallen  unex- 
ploded  on  private  property  outside  the 
exhibition  grounds,  and  was  allowed  to 
remain  there  and  was  later  found  by 
such  boy,  was  held  a  question  for  the 
jury  in  Sroka  v.  Halliday  (1916)  —  R. 
L  ~,  97  Atl.  965. 

And  in  Loughlin  v.  Pennsylvania  R. 
Co.  (1913)  240  P».  174,  87  Atl.  294,  an 
action  for  injuries  to  a  child  nine  years 
of  age,  sustained  while  an  attempt  was 
being  made  to  open  a  railway  signal  tor- 
pedo which  had  been  found  by  children 
lying  loose  on  a  rail  where  it  had  been 
placed  by  railway  employees  to  warn 
trains  in  foggy  weather,  at  a  place  where 
the  railroad  tracks  ran  along  a  public 
highway  and  where  hundreds  of  children 
were  accustomed  to  pass  and  repass, 
the  questions  of  negligence  and  proxi- 
mate cause  of  the  injuries  were  held  to 
be  for  the  jury.  The  court  said  that  "it 
seems  to  us  that  the  connection  was  nat- 
ural between  the  act  of  leaving  the  dy- 
namite caps  upon  the  street  and  the  in- 
jurious consequences  which  followed 
from  their  being  found  by  the  children 
and  shortly  afterwards  exploded  by  them 
through  ignorance  of  their  dangerous 
character.  The  result  of  the  negligent 
act  was  not  remote  or  unnatural,   but 

was  one  which  might  reasonably  have 
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been  anticipated^  and  the  duty  of  guard- 
ing against  any  such  result  from  the  use 
of  the  dynamite  caps  therefore  arose.'' 
This  case  will  be  seen  to  be  somewhat  at 
variance  with  Carpenter  v.  Miller  (1911) 
232  Pa.  362,  36  L.R.A.(N.S.)  932,  81  Aa 
439,  cited  in  the  note  in  42  L.RA.(N.S.) 
840,  which  held  that  the  deposit  by  the 
owner  of  unexploded  fireworks  on  a  pub- 
lic dumping  ground  was  not  the  proxi- 
mate cause  of  injury  to  a  boy  who  picked 
up  some  of  the  fireworks  from  the 
dump  and  carried  them  to  his  home  and 
was  injured  by  an  explosion  in  the  light- 
ing of  the  same. 

In  Bimbaum  v.  Philadelphia  ft  R.  R. 
Co.  (1915)  2^  Pa.  238,  94  Atl.  926,  an 
action  for  injuries  to  a  child  seven,  sus- 
tained in  exploding  dynamite  caps  which 
he  had  found  between  the  tracks  of  a 
railroad  company  which  were  laid  along 
a  public  street,  it  was  held  that  an  in- 
struction to  render  a  verdict  for  the  de- 
fendant was  proper,  as  there  was  no 
evidence  which  in  any  way  tended  to  con- 
nect the  railroad  company  with  the  plac- 
ing of  the  dynamite  caps  in  the  street. 

Also,  in  John  v.  Birmingham  Realty 
Co.  (1911)  172  Ala.  63,  66  So.  801,  an 
action  for  injury  to  a  boy  ten  as  a  re- 
sult of  the  explosion  of  a  dynamite  cap 
which  he  had  picked  up  in  a  public 
street,  which  was  alleged  to  have  been 
placed  there  by  defendant  and  left  ex- 
posed and  unguarded,  the  court  stated 
that  the  only  theory  upon  which  a  re- 
covery oould  be  had  was  upon  proof,  pos- 
itive or  circumstantial,  that  the  cap 
found  by  him  was  placed  or  left  there 
by  the  defendant  or  its  agent  or  servant, 
and  so  a  general  charge  in  favor  of  de- 
fendant was  warranted  where  there  was 
no  direct  evidence  that  the  cap  ever  be- 
longed to  defendant  or  that  it  had  placed 
it  where  it  was  found,  and  from  the  evi- 
dence it  was  just  as  reasonable  to  infer 
that  the  cap  was  dropped  by  others  or 
belonged  to  others  as  it  was  to  infer 
that  it  belonged  to  defendant  and  got  to 
the  place  where  it  was  found  through 
the  negligence  of  such  defendant  or  its 
agent  or  servant. 

And  in  Gralka  v.  Worth  Bros.  Co. 
(1914)  245  Pa.  467,  91  AtL  860,  an  ac- 
tion for  injuries  to  a  child  seven  as  the 
result  of  the  exploding  of  dynamite  al- 
leged to  have  been  negligently  left  in  an 
open  shanty  which  had  formerly  been 
occupied  by  a  construction  company 
while  it  was  engaged  in  constructing  a 
road,  it  was  held  that  there  was  insuffi- 
cient evidence  to  go  to  the  jury,  where  it 
was  alleged  that  the  dynamite  was  found 
by  children  in  a  paper  box,  and  the  only 
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evidence  in  support  of  the  allegation  that 
defendant  had  left  such  dynamite  in  the 
dhanty  was  that  several  months  previ- 
ously the  construction  company  had  used 
dynamite  for  blasting  purposes  in  the 
vicinity  of  the  shanty,  and  that  seven 
months  before  the  children  went  into  it 
one  of  its  employees  had  seen  in  it  a 
little  wooden  box  containing  dynamite^ 
und  it  was  shown  that  the  shanty  for 
months,  with  its  doors  and  windows  at 
all  times  open,  had  been  frequented  by 
all  sorts  of  people,  and  there  was  the 
further  testimony  of  the  boy  who  found 
it,  who  was  fifteen  years  of  age,  given 
less  than  a  year  afterward,  that  he  had 
never  seen  the  box  before  that  day,  al- 
though he  had  been  in  the  shanty  only 
the  day  before,  and  that  if  it  had  been 
in  the  shanty  on  the  previous  day  he 
would  have  seen  it. 

In  Price  v.  Goldsboro  Twp.  (1916)  — 
K.  0.  — ,  ante,  992,  89  S.  E.  1066, 
employees  of  a  township  engaged  in 
blasting  a  portion  of  a  public  highway 
in  said  township  sought  refuge  during  a 
storm  in  a  barn,  and  upon  leaving  neg- 
ligently and  carelessly  left  on  a  sill  in 
the  bam,  in  easy  reach  and  plain  view, 
a  box  of  dynamite  cartridges;  a  minor 
ehild  of  the  owner  later  found  the  box 
and  distributed  the  cartridges  among  his 
playmates  who  were  present  with  him  at 
the  time,  one  of  whom,  a  child  of  ten,  was 
injured  by  t^e  explosion  of  one  of  the 
cartridges  which  he  was  endeavoring  to 
open  with  a  pin.  It  was  held  that  the 
township  was  not  liable,  as  the  wrong 
complained  of  was  a  tort  pure  and  sim- 
ple perpetrated  by  defendant's  agents 
and  employees,  if  at  all,  while  engaged 
in  the  performance  of  duties  governmen- 
tal in  their  nature,  which  were  imposed 
upon  and  undertaken  by  defendant  cor- 
poration entirely  for  the  public  benefit. 

The  intervening  conduct  of  boys  who 
unlawfully  took  dynamite  from  a  box 
and  used  it  for  the  amusement  of  them- 
selves and  their  companions,  and  not  the 
negligence  of  the  agents  of  the  town  in 
leaving  the  dynamite  in  an  unlocked  and 
unguarded  tool  chest  within  the  limits 
of  a  highway,  in  violation  of  police  reg- 
ulations, was  held  in  Horan  v.  Water- 
town  (1914)  217  Mass.  185,  104  N.  £. 
464,  to  be  the  proximate  cause  of  an  ac- 
cident to  a  seven-year-old  child  through 
an  explosion  of  the  dynamite  caused  by 
the  act  of  such  child's  companions,  from 
seven  to  fourteen  years  of  age,  who,  while 
playing  near  the  highway,  took  the  dy- 
namite out  of  the  chest  and  threw  it  up- 
on a  bonfire  which  they  had  built  in  a| 

field.     The  rule  applicable  to  this  case, 
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the  court  stated,  was  that,  where  the 
original  negligence  of  the  defendant  is 
followed  by  the  independent  acts  of 
third  persons  directly  resulting  in  injuri- 
ous consequences  to  plaintiff,  the  defend- 
ant's earlier  negligence  may  be  found  to 
be  the  direct  and  proximate  cause  of  all 
injurious  consequences,  if,  according  to 
human  experience  and  in  the  natural  and 
ordinary  course  of  events,  the  defend- 
ant ought  to  have  seen  that  the  inter- 
vening act  was  likely  to  happen.  But  if 
such  is  not  the  case,  if  the  intervening 
act  which  was  the  immediate  cause  of 
the  injury  complained  of  was  one  which 
it  was  not  incumbent  upon  the  defend- 
ant to  have  anticipated  as  reasonably 
likely  to  happen,  even  though  a  high  de- 
gree of  caution  would  have  shown  him 
that  it  was  possible,  then  be  owed  no 
duty  to  the  plaintiff  to  anticipate  such 
further  acts ;  the  chain  of  causation  was 
broken,  and  the  original  negligence  can- 
not be  said  to  have  been  the  proximate 
cause  of  the  final  injury.  And  so,  in  the 
instant  case,  the  court  said  that,  while 
the  d3mamite  and  the  other  contents  of 
the  box  were  left  in  such  a  way  that  a 
thief  might  not  find  it  very  difficult  to 
steal  them,  it  could  not  be  said  that  the 
defendant  was  bound  to  anticipate  that 
this  might  be  done,  and  to  guard  against 
the  consequences  that  might  follow  if  a 
thief  should  steal  the  dynamite  and  so 
use  it  as  to  do  injury  to  others;  and  there 
was  less  reason  to  anticipate  a  series  of 
thefts  under  the  circumstances  shown, 
or  to  believe  that  such  thefts  would  be 
committed  in  daylight  in  so  public  a 
place,  nor  was  there  any  reason  why  de- 
fendant should  be  held  bound  to  have 
anticipated  that  at  such  a  place  and  at 
such  a  time  a  gathering  of  boys,  after 
some  of  them  had  stolen  the  dynamite, 
should  engage  in  the  dangerous  sport 
shown  by  the  testimony. 

And  leaving  an  open  chest  in  a  public 
place,  in  which  were  stored  nitroglycer- 
in caps,  without  permit  and  in  violation 
of  ordinance,  was  held  in  Perry  v.  Roch- 
ester Lime  Co.  (1916)  —  N.  Y.  — ,  L.R.A. 
— ,  — ,  113  N.  E.  529,  not  to  be  the  prox- 
imate cause  of  the  death  of  a  boy  eight 
by  the  explosion  of  one  of  the  caps,  where 
the  caps,  which  were  in  tin  boxes  which 
were  packed  in  wooden  boxes,  had  been 
stolen  therefrom  the  day  previous  and 
taken  to  their  home  a  half  a  mile  distant 
by  two  boys,  one  thirteen  and  the  other 
twelve,  companions  of  deceased,  one  of 
whom  exploded  the  cap. 

So,  also,  neither  the  negligent  storage 
of  dynamite  caps  nor  the  attractive  char- 
acter of  the  premises  was  held  in  Bot- 
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torff  V.  South  Constr.  Co.  (1916)  —  Ind. 
— ,  110  N.  E.  977,  to  be  the  proximate 
cause  of  injury  to  a  boy  twelve  who  was 
injured  while  exploding  a  dynamite  cap, 
where  such  cap  had  been  given  to  him 
by  another  boy,  fourteen  years  old,  who 
was  sui  juris,  who  had  taken  the  cap 
from  the  shed  wherein  it  was  stored. 

And  the  owners  of  a  quarry  upon 
which  was  stored  blasting  powder  used 
in  operating  the  quarry  were  held  in 
Dudley  v.  Hawkins  (1916)  —  Tex.  Civ. 
App.  — ,  183  S.  W.  776,  not  to  be  liable 
for  an  injury  to  a  boy  fourteen  as  the  re- 
sult of  exploding  powder  taken  from  the 
premises,  as  the  evidence  showed  that 
the  injured  boy  went  to  the  quarry  with 
companions  for  the  sole  purpose  of  pur- 
loining the  powder,  which  was  done  after 
watching  for  a  favorable  opportunity 
when  the  watchman  and  workmen  were 
not  looking,  and  also,  as  the  boy  himself 
testified,  that  he  had  never  before  been 
in  the  vicinity  of  the  quarry,  and  would 
not  have  gone  this  time  if  he  had  not 
been  solicited  to  go  by  his  companions 
for  the  purpose  of  stealing  the  powder. 
The  court,  while  approving  the  doctrine 
of  the  Turntable  Cases,  stated  that  this 
doctrine  was  not  applicable  to  this  ease, 
as  it  was  clear  the  boy  was  not  allured 
there  by  the  powder,  and  as  it  also  clear- 
ly appeared  that  the  quarry  owners  were 
using  ordinary  care  to  protect  from  harm 
anyone  who  came  upon  the  premises,  as, 
from  plaintiff's  own  evidence,  it  appeared 
that  a  watchman  was  employed  to  live 
upon  the  premises  and  that  the  employ- 
ees, except  Sundays,  worked  there  until 
possibly  6  o'clock.  And  further,  the 
court  stated,  the  powder  causing  the  in- 
jury was  in  large  sealed  cans,  two  25- 
pound  cans  tied  together  with  wire,  and 
the  premises  were  blocks  away  from  any 
public  highway,  with  no  path  or  road 
leading  to  them  used  as  a  public  high- 
way, and  were  upon  the  mountain  side, 
and  so  under  such  circumstances  it 
could  not  be  said  that  even  the  watch- 
man would  contemplate  that  it  was  nec- 
essary to  keep  his  eye  upon  the  powder 
at  all  times  in  the  fear  that  some  child 
might  burn  himself  with  it. 

So,  also,  a  normal  ten-year  old  boy 
who  takes  dynamite  caps  from  a  contrac- 
tor's tool  box,  which  is  left  open  in  a 
public  highway,  is  a  trespasser,  and  can- 
not hold  the  contractor  liable  for  an  in- 
jury caused  by  the  explosion  of  a  cap, 
although  he  might  have  been  negligent 
in  leaving  the  caps  so  exposed.  Nieol- 
osi  V.  Clark  (1916)  169  Gal.  746,  L.R.A. 
1915F,  638,  147  Pac.  971. 

The  act  of  a  railroad  company  en* 
L.R.A.1917A. 


gaged  in  extending  its  line,  in  permitting 
cans  containing  small  quantities  of  blast- 
ing powder  to  remain  on  or  near  its 
right  of  way,  where  they  had  been  care- 
lessly thrown  by  employees,  was  held 
in  Pollard  v.  Oklahoma  City  R.  Co. 
(1912)  36  OUa.  96,  128  Pac.  300,  Ann. 
Cas.  1915A,  140,  4  N.  C.  C.  A.  349,  not 
to  be  the  proximate  cause  of  an  injury 
sustained  by  a  boy  thirteen  while  he  was 
attempting,  with  a  companion,  to  explode 
some  of  the  powder,  as  the  evidence 
showed  that  the  boy  so  injured  had  not 
been  near  the  place  where  the  cans  were 
thrown,  nor  taken  any  part  in  gathering 
the  powder,  but  that  his  companion,  hav- 
ing several  weeks  prior  thereto  discov- 
ered the  cans,  from  time  to  time  gath- 
ered the  small  quantity  in  each  can  into 
one  can,  which  he  had  hidden  back  of 
his  home,  against  the  remonstrance  of 
his  parents,  who,  however,  did  not  take 
it  from  him,  and  that  on  the  day  of  the 
accident  the  boys  had  taken  a  quantity 
of  the  powder  so  hidden  for  the  purpose 
of  exploding  the  same.  The  court  said: 
"The  leaving  of  the  powder  cans  along 
the  right  of  way  of  the  defendant  com- 
pany in  and  near  the  cut  referred  to  in 
the  pleadings  and  the  evidence,  even 
though  being  a  negligent  act  on  the  part 
of  the  defendant  company,  certainly  can- 
not be  said  to  be  the  primary  or  proxi- 
mate cause  of  plaintiff's  injury.  Much 
has  been  said  by  counsel  for  plaintiff  in 
their  brief  about  the  doctrine  of  attrac- 
tive nuisances;  but  we  fail  to  see  how 
that  doctrine  can  apply  in  this  case,  for 
plaintiff  was  not  attracted  to  the  right  of 
way  nor  to  the  powder  cans  by  reason 
of  any  such  nuisance.  It  must  be  borne 
in  mind  that  he  at  no  time  was  at  or  near 
the  defendant's  right  of  way;  neither 
did  he  see  the  powder  cans  scattered 
along  the  right  of  way,  nor  did  he  have 
any  part  in  the  gathering  of  the  powder 
from  the  various  cans  into  one  bulk.  The 
accident  occurred  at  a  point  far  distant 
from  the  defendant  company's  right  of 
way,  and  the  injury  could  have  occurred 
as  easily,  and  the  results  been  as  severe, 
had  the  powder  been  obtained  from  any 
other  source.  The  Justes  boy  being  past 
fourteen  years  of  age,  and  a  trespasser 
on  the  company's  premises,  was,  judging 
solely  from  his  testimony  as  shown  by 
the  record,  not  entitled  to  the  protection 
of  that  law  which  requires  owners  of 
premises  to  use  care  in  keeping  the  same 
in  a  safe  condition  on  account  of  the  un- 
reasoning and  natural  impulses  of  chil- 
dren of  immature  years  who  may  happen 
to  enter  thereon  either  as  trespassers  or 
inviteesw     But  even  though  he  were  a 
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child  of  tender  years  acting  under  the 
unreasoning  and  natural  impulses  of 
-childhood,  and  entitled  to  the  protection 
of  the  doctrine  of  'attractive  nuisances' 
that  doctrine  could  not  be  invoked  in 
behalf  of  the  plaintifE  under  the  facts  of 
this  case.  .  .  .  Plaintiff,  of  coarse, 
was  not  a  trespasser,  and  the  doctrine 
that  the  company  owed  him  a  duty  in 
regard  to  keeping  its  right  of  way  in  a 
safe  condition  can  have  no  place  in  the 
^consideration  of  this  case,  for  the  injury 
occurred  at  a  place  far  removed  from  de- 
fendant's premises,  and  plaintiff,  so  far 
AS  the  record  in  this  case  shows,  was 
never  on  defendant's  right  of  way  at  any 
time.  The  leaving  of  the  powder  cans 
on  the  right  of  way  of  defendant  com- 
pany in  itself  could  not  therefore  have 
been  the  proximate  cause  of  the  injury 
complained  of;  neither  was  it  a  concur- 
rent cause,  for  a  concurrent  cause  is  one 
that  acts  contemporaneously  or  inde- 
pendently with  some  other  or  primary 
cause  which  occasions  or  results  in  the 
injury,  and  which  result  or  injury  would 
not  have  occurred  had  one  or  the  other 
causes  been  absent.  The  entry  of  the 
Justes  boy  on  the  right  of  way  of  the 
•defendant  company,  either  as  a  trespass- 
er or  as  an  invitee,  and  the  taking  of  the 
powder  by  him  and  the  carrying  of  the 
same  away  and  the  hiding  thereof  in  dif- 
ferent places ;  the  knowledge  on  the  part 
of  the  parents  that  he  was  in  possession 
of  the  powder,  and  the  scoldings  and  ad- 
vice given  by  the  parents  to  him  con- 
cerning the  dangerous  qualities  of  the 
powder;  the  taking  of  the  powder  out  of 
the  can  from  behind  the  house  where  it 
had  been  hidden  for  more  than  three 
weeks,  and  the  carrying  of  the  same  in 
their  pockets  by  the  boys  to  the  creek 
and  the  lighting  of  the  same  by  the  Jus- 
tes boy, —  all  present  to  our  mind  such 
independent,  intervening,  efficient  causes 
that  any  of  which  might  well  be  consid- 
ered as  the  real,  primary,  proximate 
cause  of  the  injury,  and  the  original  neg- 
ligence of  the  company  in  leaving  the 
cans  on  the  right  of  way,  conceding  such 
act  to  be  negligent,  is  altogether  too  re- 
mote to  hold  it  liable  for  the  injury 
complained  of,  for  the  reason,  as  above 
stated,  that  the  chain  of  events*  is  so 
broken  that  they  became  independent, 
and  cannot  be  said  to  be  the  natural  and 
probable  consequences  of  the  original 
or  primary  negligence." 

The  court  added,  however,  and  this 
distinguishes  it  from  Folsom-Morris 
CJOAL  MiN.  Co.  V.  Db  Vork,  ante,  1290, 
that,  '^had  the  explosion  occurred  on  the 
right  of  way  and  the  injury  to  the  plain- 
L.R.A.1917A. 


tiff  resulted  therefrom,  then  the  leaving 
of  the  cans  as  described  in  the  pleadings 
and  as  shown  by  the  evidence  would 
doubtless  have  constituted  a  nuisance, 
and  had  plaintiff,  either  by  himself  or 
with  others,  gathered  the  powder  from 
the  cans,  after  having  been  attracted  to 
the  right  of  way  by  them  or  by  any  other 
sufficient  cause,  then  the  doctrine  of  at- 
tractive nuisance  would  probably  apply 
so  far  as  plaintiff  was  concerned,  and 
the  company  would  have  been  liable  for 
the  resulting  damages." 

And  in  Weaks  v.  McDowell  Constr. 
Co.  (1913)  153  Ky.  691,  156  S.  W.  127, 
an  action  for  injuries  to  a  child  as  the 
result  of  the  explosion  of  a  dynamite 
cap  found  by  him,  and  alleged  to  have 
been  negligently  left  in  an  exposed  and 
unguarded  place,  evidence  to  the  effect 
that  the  magazine  in  which  the  explo- 
sives were  stored,  and  the  chest  in  which 
they  were  kept  while  blasting  was  in 
operation,  were  on  several  occasions 
broken  into  and  dynamite  caps  and  other 
explosives  taken  therefrom,  was  held  ad- 
missible for  the  purpose  of  establishing 
the  fact  that  the  caps  in  question  were 
not  in  the  possession  of  the  employees 
alone,  but  were  in  the  possession  of  oth- 
ers who  had  an  equal  opportunity  to 
place  them  where  they  were  found  by 
the  boys. 

But  the  act  of  a  workman  unskilled 
in  the  use  of  high  explosives,  in  remov- 
ing a  quart  of  solidified  glycerin  left  ly- 
ing near  a  well  by  the  agent  of  a  pow- 
der company  after  shooting  the  well,  and 
in  placing  it  in  a  near-by  stone  fence  to 
prevent  injury  to  himself  and  his  fellow 
workmen,  was  held  in  Clark  v.  E.  I.  Du 
Pont  de  Nemours  Powder  Co.  (1915)  94 
Kan.  268,  L.R.A.1915E,  479,  146  Pac. 
320,  not  to  amount  to  an  unrelated,  in- 
tervening, and  efficient  cause,  so  as  to 
excuse  the  powder  company  from  its  lia- 
bility for  damages  to  children  who, 
about  two  years  after,  find  the  solidified 
glycerin  and  are  injured  by  it. 

So,  also,  the  action  of  a  mother  in 
taking  from  the  pocket  of  her  child  a 
dynamite  cap,  the  dangerous  character 
of  which  she  had  no  knowledge  of,  and 
placing  it  so  that  the  child  could  easily 
get  it  again,  was  held  in  Mathis  v. 
Granger  Brick  &  Tile  Co.  (1915)  85 
Wash.  634,  149  Pac.  3,  not  to  be  an  in- 
dependent, intelligent,  intervening  cause 
between  the  exploding  of  such  cap  to  the 
injury  of  the  child,  and  the  negligence 
of  the  original  owners  of  the  caps  in 
leaving  them  easily  accessible  to  chil- 
dren. 

In  the  Mathis  Case  it  further  appeared 
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that  the  dynamite  cap  had  been  picked 

up  by  two  boys,   respectively   fourteen 

and  thirteen,  and  that  later,  while  they 

were  playing  around  the  school  grounds, 

one  of  the  caps  dropped  from  the  pocket 

of  one  of  the  boys  and  was  picked  up  by 

the  boy  injured,  and  it  was  held  to  be  a 

question  for  the  jury  under  the  evidenoe 
L.R^.1917A. 


whether  either  of  the  two  boys  who  first 
found  the  caps  had  an  appreciating 
sense  of  the  extent  of  the  danger  so  as 
to  be  an  intelligent,  intervening  cause 
between  the  explosion  and  the  negligent 
act  in  leaving  the  caps  where  they  were 
easily  accessible  to  ohildren. 

J*  H.  B» 
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As  to  executors  or  administrators,  see 

BXSCUTORS  AND  ADMINISTBAVOnB. 

Competency  as  a  witness  of  the 
husband  or  wife  of  a  party  to  action 
Involving  a  decedent's  estete 


1174 


ST 


710 


2 


Dedication. 

Necessity  and  sufficiency  of  acceptance 
of  grant  of  right  of  way  over  public 
land  for  public  highway  855 

Deeds. 

Covenant   or   condition   in,    see   Coyb- 

MAMTS  AMD  CONDITIONS. 


Defenses. 

Defense    of    ultra    vires, 

RATIONS. 


see    Cospo- 


Demand. 

For    arbitration,    Inspection,    etc.,    by 
Insurance  company,  see  Insurancb. 

Deviation. 

By  carriers,  see  Carribbs. 


1306 

I 
Devise. 

See  Wills. 

Directors. 

Of  corporation,  see  Cokpobayions. 


DIsappearanee. 

Validity  and  effect  of  by-law  of  mutoal 
benefit  society  suspending  member 
wbo  disappears 

DIsmlMml. 

I     Of  appeal  or  writ  of  error,  see  Appbal 

AND   B&BOB. 

Of  replevin  suit,jBee  Rxplbyin. 

Dividends. 

See  Corporations* 

Domlell. 

Domicll  or  residence  for  taxation  ts 
affected  by  purpose  to  obtain  school 
facilities 

Going  to  another  state,  conaty,  or 
district  to  teach  school  or  4>readli, 
as  effecting  a  change  of  domicil  or 
residence 
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Intoxication  of  person  operating  auto- 
mobile 

Bmseiaemte* 

Change  In  charaeter  or  use  of  dominant 
tenement  as  affecting  easement 

Bieetlons. 

Constttationaltty    of   primary    election 
laws 

Bllvlblllty. 

Of  officers,  see  OvFicnts. 

Baabmriro. 

On    exportation    of    arms    to    Mexico, 
indictment  for  ylolating 

BmbeBBlement. 

Title  of  one  who  talces  money  from  an 

embezzler 
Proof  of  corpus  delicti 

Bmlnent  domain. 

Measure  of  damages  in   condemnation 

proceedings,  see  Damagbs. 
Conclusiyeness   of  judgment   or   order 

in    condemnation    proceedings    as    a 

settlement    of    rival    claims    to    the 

award 
For  purposes  of  logging  road  or  logging 

railroad 

Bnforcentent. 

Of  covenants,  see  Covbnants  and  Com- 

DITI0N8. 

Of  Judgment,  see  Judgment. 


Banlty. 

As  to  injunction,  see  Injunction. 
Power      to      reform      contract, 
Reformation  or  Instrumbnts. 
L.R.A.1917A. 


182 


290 


204 


818 


528 


259 


281 


707 
1289 


890 
102 


Bstlietie  pi 
Exercise  9t  police  power  for 


BstoppeL 

How  far  a  private  corporation  is 
estopped  from  raising  the  defense 
of  ultra  vires  In  an  action  hrooght 
against  it  749 

Bvldenee. 

Proof  of  Gorpns  delicti  In  embezzlement  1289 

Bxeenters  And  admlnlstrwtora. 

Right  of  personal  representative  to 
maintain     action     for     death,     see 

DnATH. 

Ri£^t  of  executor  to  allowance  Cor 
attorneys'  fees  for  services  rendered 
in  attempt  to  establish  or  resist 
attack  upon   will  450 

Bxemptlon. 

From  taxation,  see  Taxes. 

Bxploslons  and  exploslires. 

Liability  for  injury  to  children  from 
explosives  left  accessible  to  them         1295 

Farnsers. 

Effect  upon  state  Insolvency  laws  of 
provisions  of  Federal  bankruptcy  act 
excepting  farmers  from  Involuntary 
bankruptcy  109 


Fences. 

Duty  of  railroad  company  as  to, 
Railroads. 

Fire  Insnranee. 

See  INSUSANCB. 


F.  O.  B. 

Which  party  Is  to  furnish  cars  under  a 
contract  to  ship  goods  f.  o.  b.  1163 

Food. 

Modification  of  food  products  as  manu- 
facturing within  tax  exemption  pro- 
visions 58 


Forfeiture. 

Of  insurance  policy,  see  Insurancb. 

Forvery. 

Payment  by  bank  of  forged  paper. 
Banks. 

Former  Jeopardy. 

See  Cbiminal  Law. 

Frelvl&t  carriers. 

See  Cabbiebs. 

Frelirl&t  charires. 

Liability  for,  see  Carbibbs. 

Gas. 

See  Mines. 


Hlirl&ways. 

Street  lighting,  see  Stbbet  LioRTiNOb 
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Necessity  and  suffldeney  of  acceptABce 
of  grant  of  riglit  of  way  over  poblic 
land  for  public  lilghway  SM 

Obstmctioo  itt  bighway  preTentlng 
access  to  property  except  by  a  eir> 
cultous  route  as  a  special  injury 
entitling  owner  to  jsalntaln  action 
for  damages  or  for  abatement  of  the 
nuisance  1155 

Vacation  of,  or  refusal  by  public  to 
accept,  platted  street  or  highway  as 
affecting  private  easements  of  abut- 
ting owners  1188 

Hours  of  •ervlce  Ufvra. 

See  Mastbb  and  Sbryakt. 

Husband  and  ifrlfe. 

As  to  marriage,  see  Mabriagb. 

Competency  as  a  witness  of  the  huf> 
band  or  wife  of  a  party  to  an  action 
involTlng  a  decedent's  estate  2 

Validity  of  limitation  upon  power  of 
alienation  impoeed  upon  grant  or 
devise  of  equitable  estate  to  married 
woman  ft70 

Liability  of  husband  for  neceesaries 
furnished  wife  while  liring  apart 
from  him  006 

Ilimesa. 

See  SiCKNUSS. 

Implied  ecreumuta* 

Bee    COVKNANTS    and    CONOITIONg. 

iBsplied  deTlse, 

See  Wills. 

iBoompfttlblllty. 

Of  offices  at  common  law  216 

Incompetent  persona. 

Insanity  of  Insured  as  excuse  for  failure 
to  giye  notice  or  furnish  proofs  of 
loss  as  required  by  policy  of  lire 
insurance  805 


Of  note,  see  Bills  and  Notus. 

Infmnta. 

Negligent  Injury  to,  see  Nboliosnch 

Injnnetion. 

Injunction  against  noDlibelous  publica- 
tion affecting  personal  or  political 
rights 

Inamntty. 

See  INCOMPSTBNT  Persons. 

Inaol-reney. 

Bffect  of  Federal  bankruptcy  act  upon 
state    insolyency    laws,    see    Bank- 

BUPTCT. 

Of  bank,  see  Banks. 


163 


Inspection. 

By  Insurance 
Insurance. 
L.R.A.IOHA. 


company,  after  lo8S»  tea 


Insurable  Interest* 

See  iNsunANCBi 

Insurnnce. 

Validity  and  effect  of  by-law  of  mutual 
benefit  society  suspending  member 
who  disappears 

Illegality  of  policy  for  lack  of  insurable 
interest  a«  affecting  right  to  recoyer 
back  premiums  paid 

Insurable  interest  in  crops 

Effect  of  loan  as  working  forfeiture  of 
options  under  policy 

ProTision  against  alienation  or  change 
in  interest,  title,  or  possession  as  ap« 
plying  to  interest  of  cotenant 

Procuring  of  insurance  by  mortgagee  as 
a  violation  of  provision  in  policy  of 
'  mortgagor  against  other  or  additional 
insurance 

Liability  on  accident  policy  for  sickness 
or  death  caused  by  blood  poisoning 

Furnishing  blanks  for  proofs  of  loss  or 
claim  as  a  waiver  of  breaabea  of  con- 
dition or  forfeiture 

Time  within  which  demand  for  arbitza- 
tion,  appraisal,  inspection,  or  rein- 
spection  must  be  made 

Insanity  or  sickness  of  Insured  as  ez- 
cuse  for  failure  to  give  notice  or  fur- 
nish proofs  of  loss  as  required  by 
policy  of  fire  insurance 

Intoadleatlttu. 

See  DBDNKaNNSsa. 

Jeopardy. 

See  Criminal  Law, 


182 


477 

485 

1241 


82 


607 
1066 

1065 

1086 


806 


Conclusiveness  of  judgment  In  con- 
demnation proceedings  as  a  settle- 
ment of  rival  claims  to  the  award  690 

Right  to  sue  upon  domestic  judgment 
upon  which  execution  may  be  issued       189 

Jury. 

Constitutionality  of  verdict  by  less  than 
all  the  Jurors  91 

Landlord  and  tenant. 

Liability  of  landlord  to  tenant  for  sick- 
ness due  to  unsanitary  condition  of 
premises  994 

Bffect  of  re-entry  by  landlord  after 
bankruptcy  of,  or  assignment  for 
creditors  by  tenant,  upon  latter*s 
liability  for  subsequent  rent  208 

Larceny. 

Title  of  one  who  takes  money  from  a 
thief  or  embezzler  707 

Lease. 

Oil  or  gas  lease,  see  Minus. 

Of  railroad,  see  Railroads. 

In  general,  see  Landlord  and  Tenant. 

LIcencee. 

Duty  of  licensee  as  to  railroad  fences        589 
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litena. 

Lien  of  chattel  mortgage,  see  Chattbl 

MOBTOAGB. 

lilfe  l]marane«B 

Bee   INSUKANCH. 

street  lighting  as  a  local  improvement 
asBeeeable  against  property  benefited  1098 

litmltatlon  of  ae<loaa. 

liimitatlon  of  actions  against  directors 
of  corporation  for  malfeasance  or 
nonfeasance  980 

liomn. 

Effect  of  loan  as  working  forfeitnve  of 
options  under  insurance  policy  1241 

ItfOcal   UnproveiHL^nts* 

Bee  PuBuc  luvmofvmizHTB, 


lAkgm  And  loMteiT* 

Bminent  domain  for  purpose  of  logging 
road  or  logging  railroad 

MAnnfaetnrtnir. 

Modification  of  food  products  as  manu- 
facturing within  tax  exemption  pr»- 
ylslons 


102 


63 


Validity  and  construction  of  eondttkni 
against  marriage  with  a  certain  per- 
son or  a  particular  class  of  persons  44 

Married  Tromen. 

See  Husband  and  Wifb. 

Master  and  eervant* 

Construction,  applicability,  and  effect 
of  Hours  of  Service  Laws  1202 

Liability  of  bank  for  misappropriation 
of  collections  by  its  employees  622 

Mexleo. 

Litigation  arising  out  of  Mexican  rev- 
olution 280 

Mines. 

Liability  of  the  lessee  In  oil  or  gas 
lease  for  damages  for  failure  to  de- 
velop the  leased  premises  during  the 
term  for  which  he  has  paid  delay 
rental  178 


Ministers. 

Going  to  another  state,  county,  or  dis- 
trict to  preach  as  effecting  a  change 
of  domlcil  or  residence 


294 


Monopoly   and    eombination. 

Validity  of  contract  for  material  held 

in    monopoly    where   letting   to    the 

lowest  bidder  is  required 
Contracts  In  partial  restraint  of  trade 

as  affected  by  modern  anti-trust  acts 
Validity  of  contract  provision  seeking 

to  control  price  at  which  an  article 

shall  be  resold 
L.R,A.1917A. 


442 


379 
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Procuring  of  Inrarance  by  mortgagee  as 
a  violation  of  provision  In  peUcy  of 
mortgagor  agalnet  other  and  addi- 
tional insurtnce  607 

Mnnielpal   eorpovatione. 

Constitutionality  of  commission  form  of 
government  for  municipalities  1260 

Power  of  municipality  to  regulate  danc- 
ing in  public  places  1174 

Mntnal  benellt  societies. 

Insurance  by,  see  Insubamci. 

Ifeeeesaries. 

Husband's  liability  for,   see  Husband 

AND  WiFB. 

2feirliS«neo. 

In   running  of  automobile,   see  Aino- 

MOBILBS. 

Liability  for  Injury  to  children  from 
explosives  left  accessible  to  them        1296 

Negotiable  paper. 

See  Bills  and  Noras;  Chbcks. 

BTonsnit. 

In  replevin  case,  see  Rbplxvin. 

Notes. 

See  Bills  and  Nocts. 

Notice. 

Of  loss  by  Insured,  see  Insubanci. 

Nnisanees. 

Obstruction  in  highway  preventing  ac- 
cess to  property  except  by  a  circu- 
itous route  as  a  special  injury  enti- 
tling owner  to  maintain  action  for 
damages  or  for  abatement  of  the  nui- 
sance 1166 

Olistrnction. 

Of  waters,  see  Watbbs. 

OHIcers* 

Of  banks,  see  Banks. 

Of  corporation,  see  Cobpobationb. 

IncompatlUUty  of  offlees  at  common 
law  216 

Offices  within  constitutional  or  statu- 
tory provisions  againat  holding  two 
offices  281 

Oil. 

See  MiNBB. 

Option. 

Of  insured,  see  Insubancb. 

Ordinaneee. 

See  Municipal  Cobpobationb. 

Partial  payntent. 

Payment  of  part  of  a  liquidated  and 
undisputed  debt  as  a  consideration 
for  the  discharge  of  the  whole  719 
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Pmrilea. 

Who  may  mftlatain  Mtlon  for  deatli«  soft 
Dbath. 

Pajrtnerflhlp. 

Accounting  and  contrlbatiOB  between 
members  of  partnersUip  wbicii  to  il- 
legal or  which  has  been  engaged  in 
illegal  business  446 

Patents. 

Validity  of  contract  for  material  patent- 
ed where  letting  to  the  lowest  bidder 
is  required  4*2 

Personal  injuries. 

Right  of  action  for  death,  see  Dbath. 
In  general,  see  Negligbncb. 

Personal  rlgrltts. 

Injunction  to  protect,  see  Injunctiow. 

Personalty. 

Mortgage  on,  see  Chattsl  Mobtgags. 
Sale  of,  see  Salb. 


Pbyslcians  and  surveons. 

Physician  and  surgeon  :  amount  of  com* 
pensation  for  professional  services 


1267 


Plat. 

Effect  of  lines  or  other  indications  on 
recorded  plat  to  create  an  implied 
covenant  468 


Of  securities  of  insolvent  bank  as  an 
unlawful  preference 

Pellee  power. 

See  Constitutional  Law. 

Political  riel&ts. 

Injunction  to  protect,  see  Injunction. 

Preacliers. 

Going  to  another  state,  ooiint7i  or  dia- 
trict  to  preach  as  effecting  a  change 
of  domicil  or  residence 

Preference. 

In  assets  of  insolvent  bank,  see  Banks. 


701 


294 


Insurance  premiums,  see  Insurancb. 

Prices. 

Validity  of  contract  provision  seeking  to 
control  price  at  which  an  article  shall 
be  resold 

Primarr  electlona. 

See  IBLncnoNs. 

Principal  and  agrent. 

Officers   and   employees   of  banks,   sea 

Banks. 
Officers  and  agents  of  corporations  gen- 
erally, see  Corporations. 
L.R.A.1917A. 


1280 


Proofs  of  loss. 

By  inaared,  aaa  iwavnaxcB. 

PnblleatliMi. 

Injunction  against,  see  Injunohos; 

Pnblle  contraeta« 

See  Contbacts. 

Public  ImproTcments* 

Street  lighting  as  a  local  Improveinent 
assessable  against  property  benefited    1098 

Public  lands. 

Necessity  and  anlBotettcy  of  aoeeptance 
of  grant  of  right  of  way  over  public 
land  for  public  liighway  866 

Public  monoT* 

Right  to  preference  in  respect  to  public 
fund  in  bank  which  subsequently  be- 
comes inaolvent  688 

Pullman  cars. 

Liability  of  railroad  company  for  acts 
of  Pullman  car  employees  toward 
trespassers  420 


Railroads. 

Duties  and  liabilities  aB  earrlers,  seo 

Carbibbs. 
Logging  railroad,  see  Loos  and  Loo* 

GINO. 

Ihity  of  leasee  or  licensee  as  to  railroad 
fences 

Real  property. 

Covenant  or  condition  as  to,  see  COT- 
bnants  AND  Conditions. 

Elasement  in,  see  Easbmknts. 

Mortgage  on,  see  Mortgage. 

Liability,  in  absence  of  negligence,  for 
damages  to  land  or  buildings  from 
substances  thrown  in  blasting. 

Recognition. 

Of  Mexican  government,  effect  on  litiga- 
tion arising  out  of  Mexican  revolu- 
tion 

Re-entry. 

By  landlord,  see  Landlobd  and  Tbnamv. 


Reforntatlon  of  Instruments. 

Effect  of  the  Statute  of  Frauds  tipoti 
the  power  of  equity  to  reform  a  eon- 
tract  671 


Release. 

Release  of  one  of  two  or  more  persons 
severally,  but  not  Jointly,  liable  for 
a  tort,  as  affecting  liability  of  others 


280 


278 


aedles. 

Of  party  to  ultra  vires  contract. 
Corporations. 


Rent. 

Liability  for,  see  Lamblord  akd 

ant. 
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Reple-rtn. 

Liability  on  repleTin  in  bond  where  suit 
Is  dismissed  or  discontinued  or  non- 
suit suffered,  without  a  judgment  for 
the  return  of  the  property  1191 

Realdenee. 

See  DoMiciL. 

Restraint  of  trade. 

Contracts   restraining  trade,   see  Con* 

TRACTS  ;      MONOPOLT     AND     COMBINA- 
TIONS. 

Restraint  upon  alieaatlom. 

See  COVBNANTS  AND  CONDITIONS  ;  WILL8. 

Reatrlctlve  coTeaanta. 

See  COYBNANTS  AND  CONDITIONS. 

ReTolntloa. 

Iiitigation  growing  out  of  Mexican  rev- 
olution  280 

Sale. 

Auction  sale,  see  Auctions. 

Which  party  is  to  furnish  cars  under 
a  contract  to  ship  goods  f.  o.  b.  1163 

Right  of  buyer  to  purchase  on  market 
before  expiration  of  time  for  delivery 
where  seller  gives  notice  that  he  will 
not  deliver  1001 

Selioola. 

Domicll  or  residence  for  taxation  as  af- 
fected by  purpose  to  obtain  school 
facilities  200 

Going  to  another  state,  county,  or  dis- 
trict to  teach  school  as  effecting  a 
change  of  domicll  or  residence  294 

Sblpplair. 

Jurisdiction  and  determination  of  suits 
for  adjustment  of  rights  between  part 
owners  of  ship  1108 

Slelmeaa. 

Insurance  against,  see  Insurance. 

Of  insured  as  excuse  for  failure  to  give 
notice  or  furnish  proofs  of  loss  as  re- 
quired by  policy  of  fire  Insurance  305 

Liability  of  landlord  to  tenant  for  stek- 
ness  due  to  nnsanitary  condition  of 
premises  994 

Slvnature* 

Place  of,  under  Statute  of  Frauds  163 

Sltna. 

For  purpose  of  taxation,  see  Tazbs. 

Special  aaaesamenta. 

See  Public  Improvembnts. 

SpendtKrlft  tmst. 

See  Trusts. 

Statute  of  Frauds. 

See  Contracts. 

Statute  of  Umltatloas. 

See  Limitation  of  Actions. 
L.R.A.1937A. 


Street  ilfflitluv. 

Street  lighting  as  a  local  improvement 
assessable  against  property  benefited     1098 

Support. 

Provision  in  devise  for  support  of  a 
third  person  as  a  charge,  a  condition 
subsequent,  or  a  condition  precedent      617 

Surface  water. 

See  Watbrs. 

Taxes. 

As  to  assessments  for  public  improve- 
ments,  see  Public   Improvements. 

Modification  of  food  products  as  manu- 
facturing, within  tax  exemption  pro- 
visions 5$ 

Domicll  or  residence  for  taxation  as  af- 
fected by  purpose  to  obtain  school 
facilities  290 

Designation  of  home  office  by  corpora- 
tion as  fixing  situs  for  purposes  of 
taxation  460 

Tenauta. 

See  Landlord  and  Tenant. 

Theft. 

See  Larceny. 

Time. 

Of  raising  defense  of  former  jeopardy      1288 
Time  within  which  demand  for  arbitra- 
tion,   appraisal,    inspection    or   rein- 
spectlon  must  be  made  by  insurance 
company  1086 

Title. 

Of  insured,  see  Insurance. 
Of  one  who  takes  money  from  a  thief 
or  embessler  707 

Torts. 

Release  of  one  of  two  or  more  persons 
severally,  but  ont  Jointly,  liable  fOr  a 
tort  as  affecting  liability  of  others  273 

Treapaaaers. 

Injury  to  trespassing  children,  see 
Neoliqbnce. 

Liability  of  railroad  company  for  acts 
of  Pullman  car  employees  toward 
trespassers  4S0 

Trial. 

Nonsuit  in  replevin  suit,  see  Rbplbvin. 
Witnesses  on,  see  Witnbbsbs. 
Constitutionality  of  verdict  by  less  than 
all  the  Jurors  91 

Trusts. 

Interest  of  cestui  que  trust  in  spend- 
thrift trust  as  assets  passing  to  trvst 
in  bankruptcy  989 

Ultra  Tires. 

Ultra  vires  eontrscts  of  corporation* 
see  Corporations. 
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Of  highway,  see  Hxohwats. 

Verdict. 

See  Trial. 

Voters  and  elections* 

See  Elections. 

"W^mm^  emmers. 

Effect  upon  state  insolveney  laws  of 
proYlsions  of  Federal  Bankruptcy  Act 
excepting  wage  earners  from  involun- 
tary bankruptcy  109 

'WAl'rer. 

Of  lien  of  chattel  mortgage,  see  Chat- 
tel MOBTOAGB. 

By  insurance  company,  see  Insubancb.   ^ 

liltigation  arising  out  of  Mexican  reT- 
•    olution  280 


Atom. 

Right  of  owner  of  lower  tenement  M 
against  the  rights  of  the  upper  land- 
owner to  obstruct  surface  water  in 
a  natural  drainage  channel  617 


"Wesipona. 

Embargo  on  exportation  to  MezlcOa  ln« 
dictment  for  Tlolatlag  Ml 

L.R.A.1917A. 


IVllla. 

Bight  of  executor  to  allowance  for  at- 
torney's fees  for  services  rendered  In 
attempt  to  establish  or  resist  attack 
upon  will  450 

Devise  or  bequest  by  implication  1213 

▼alidity  of  limitation  upon  power  of 
alienation  imposed  upon  devise  of 
equitahle  estate  to  married  woman        679 

Validity  and  construction  of  conditions 
against  marriage  with  a  certain  per- 
son, or  a  particular  class  of  persons         44 

Provision  in  devise  for  payment  of  a 
sum  of  money,  or  for  the  support  of 
a  third  person,  as  a  charge,  a  condi- 
tion subsequent,  or  a  condition  prec- 
edent 617 

Wltbdrawal. 

Right  to  withdraw  property  from  auc- 
tion sale  after  it  has  been  offered  74 

'Wltneaaes. 

Conviction  in  another  jurisdiction  at 
affecting  competency  of  witnesses        1188 

Competency  as  a  witness  of  the  husband 
or  wife  of  the  party  to  an  action  in- 
volving a  decedent's  estate  2 


'Wosaen. 

Taking   liberties   with    woman 
Msaolt 


as   an 
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GENERAL  INDEX 

KOTBS  ABK  IKOeXED  BT  THK  WOBD  "ANITOTATED*'  AFTJtR  THK  POIHTS  10 

WHICH  TIIEY  APPLY. 

(Separate  Index  to  Notes  Precedes  this.) 


ABANDONMENT. 

Of  highways,  see  Highways. 
By  state  of  rights  in  navigable  water 

1917A,  1007 

ABATKAiKXT    AND    REVIVAL. 

▲batemeiit  by  pendency  of  prior  action 

1917A,  671 

ABSENCE. 

Presumption  of  death  from   . .    1917  A,  183 
By-law  of  mutual  benefit  society  suspend- 
ing member  who  disappears 

1917 A,  179  (Annotated),  183 

ABUTTING  OWNERS. 

Duty  and  liability  as  to  local  improve- 
ments generally,  see  Public  Improve- 
ments. 

ACCEPTANCE. 

Of  dedication,  see  Dedication. 
Of  highway  .  .1917 A,  850  (Annotated),  1150 

ACCIDENT. 

Prtfxhnate  tause  of,  see  Proximate  Caus«. 

ACCIDENT  INSURANCE, 

See  Insuranoe. 

ACCORD  AND  SATISFACTION. 

As   to    compromise    and    settlement,    see 
Compromise  and  Settlement. 
Accord  with  agent  of  debtor  . .   1917A,  725 
Retaining  check  stating  that  it  is  in  full 

payment   1917 A,  716 

AgrQ^ment  to  accept  leas  than  full  amount 
19171,  716    (Annotated),  725 

ACCOUNTS. 

Condition  in  insurance  policy  as  to  keep- 
ing   1917A,  1078 

Effect  of  retaining  and  cashing  check  for 
part  of  amount  due  where  account  for 
full  amount  had  been  previously  received 
and  a  promise  made  to  pay  the  same  hi 
full    1917A,   716 


ACCOUNT  STATED. 

>  Se«  Aeooitnts. 
L.R.A.1»17A. 


ACQUIESCENCE. 

Estoppel  by,  see  Estoppel. 

ACTION  OR  SUIT. 

Abatement  of,  see  Abatement  and  Revival. 
Jurisdiction   of   courts,   see   Appeal   and 

Error;  Courts. 
Comity  in  general,  see  Conflict  of  Laws. 
Action  on  contracts  generally,  see  Con- 
tracts. 
Action    by   or   against   incompetent   per- 
sons, see  Incompetent  Persons. 
Action  on  judgment,  see  Judgment. 
Limitations  of  actions  or  suits,  see  Limi- 
tation of  Actions. 
Action   by   or   against   receiver,    see   Re- 
ceivers. 
In   general. 
Forbearance   to    sue    as    consideration    for 

contract    1917A,   1068 

Defenses. 
Right    of    corporation    to   set   up    ultra 

vires  as  defense,  see  Corporations. 
In  action  for  causing  death,  see  Death. 
Laches  as  defense,  see  Limitation  of  Ac- 
tions. 
Violation  of  law  by  plaintiff 

1917A,  128,  1276 
Union,  elioice,  or  form  of  remedies. 
At  law  or  in  equity 1917A,  386 

ACT  OP  GOD. 

As  ground  for  nonperformance  of  contract 

1917A,  648 

ADJOURNMENT. 

See  Continuance  and  Adjournment. 

ADMINISTRATION. 

Of  decedent's  estate,  0ee  Ezecutots  and 
Adnriftistrators. 

ADMIRAiyrY. 

Exclusive  jurisdiction  of,  over  proceedings 
to  sell  ship  beoatne  of  dieagreement  be- 
tween its  owners 

1917 A,  1100  (Anikotatfld) 

ADOPTED  STATUTB. 

Construction    of    1917A.    94,    1244 

83  1313 
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ADVERSE  P0SSE.SS10N— ASSIGNMENT. 


ADVERSE  POSSESSION. 

As  to  limitation  of  actions,  see  Limita- 
tion of  Actions. 

AGRIGUIiTURE. 

Validity  of  Farm  Loans  Act  ..1917A,  495 

Who  may  enjoin  Farm  Loans  Act  1917 A,  495 

Involuntary         bankruptcy         proceedings 

against  farmers  1917 A,  105  (Annotated) 

AIR. 

Easement  of 1917 A,  524   ( Annotated ) 

ALIENATION. 

Restraint  upon 

1917A,  611,  671   (Annotated) 

ALIENS. 

Right  of  consul  to  appointment  as  adminis- 
trator of  estate  of 1917  A,  486 

ALTERATION, 

Of  highways,  see  Highways. 

AMBIGUITY. 

In  statute   1917 A,  1198 

AMENDMENT. 

Of  Constitution,  see  Constitutional  Law. 
Of  statute,  see  Statutes. 
Of  charter  of  corporation 1917 A,   1223 

ANIMALS. 

Injury  to,  by  railroad  trains,  see  Rail- 
roads. 
Statute    authorizing    seizure    and    sale    of 
calves  under  certain  age  if  herded  with- 
out their  mothers 1917A,  1185 

Liability  of  city  for  injury  to  visitor  by 
animals  in  zoological  garden 

191 7 A,  399 

ANTECEDENT  DEBT. 

See  Pre-existing  Debt. 

ANTI-TRtrST  LAW. 

Combination  in  violation  of,  see  Monop- 
oly and  Combination. 

APPEAL  AND  ERROR. 

As  to  bill  of  review,  see  Review. 

Record  and  case  in  appellate  eovrt. 

Sufficiency   of   record  to  ahow  that  valid 
jury  was  sworn 1917  A,  1226 

Objections  and  exceptions;  raising 
questions  in  lower  court. 

DetiniteiieM  and  iufficiency 1917 A,  740 

Raising  question  by  motion  or  other  mode 

1917A,  1194 

Time  for  exceptions 1917 A,  299,  1226 

Preliminary  motions;  dismissal. 

Dismissal  because  of  voluntary  payment  of 
judgment  after  appeal  therefrom 

1917A,  1167 

Right  ol  one  Appealing  from  order  grant- 
ing new  trial  to  dismiss  his  appeal  and 
proceed  with  the  new  trial 

1917 A,  111  (Annotated) 

Discretionary  matters. 

Cofitinaanca  or  adjournment.  .1917 A,  1126 

Kxclusion  of  evidence   1917A,  501 

I..R.A.1917A. 


Questions  not  raised  below. 

Causes  of  action  or  defense;  new  theories 

1917A,  685 
Errors  waived  or  cured  below. 
Overruling  of  motions  to  obtain  relief  from 
verdict  for  want  of  evidence  to  sustain 

it    1917A,   1194 

Submitting    to    compromise    judgment    as 

waiver  of  errors  1917A,1017 

As  to   instructions    1917 A,   1194 

Review  of  facts. 

Instances  of  excessive  damages,  see  Dam- 
ages. 

Of   verdict   generally 1917 A,   415 

As  to  damages 1917A,  1194 

Of  findings  of  court 1917 A,  76,  685 

What  errors  warrant  reversal. 

As  to  admission  of  evidence 1917 A,  365 

As  to  instructions  given . .  1917A,  193,  501 
Failure  or  refusal  to  instruct.  .1917 A,  1078 
As  to  findings,  verdict,  or  judgment 

1917A,  394,  685 
Judgment. 

Reinstating  verdict  and  entering  judgment 
thereon  after  reversal  of  judgment  of 

dismissal 1917A,    1194 

Affirming  in  part  and  reversing  in  part 

191TA,  336 

APPLIANCES. 

Master's  duty  as  to,  see  Master  and  Serv- 
ant. 

APPRAISAL. 

Of  insurance  loss.  .1917 A,  1078  (Annotated) 

APPROPRIATIONS. 

For  what  purpose  public  money  may  l>e 
appropriated,  see  Public  Moneys. 
Confining  bill  for,  to  one  subject 

1917A,  495 

Validity  of  statute  making  appropriation  for 

longer  time  than  the  Constitution  allows 

1917 A,  495 

ARTIOIiES  OF  INCORPORATION. 

See  Corporations. 

ASSAULT  AND  BATTERT. 

In  general. 

Conviction  for  use  of  abusive  words  as  bar 
to  prosecution  for  assault. . . .  1917 A,  30 

Conviction  of  assault  and  battery  as  bar  to 
prosecution  for  assault  with  intent  to 
commit  rape    1917 A,   661 

Assault  by  taking  liberties  with  married 
woman 1917 A,  140   (Annotated) 

ASSESSMENTS. 

For  insurance,  see  Insurance. 
For  public  improvements,  see  Public  Im- 
provements. 
Of  taxes  generally,  see  Taxes. 

ASSETS. 

Of  bankrupt,  see  Bankruptcy. 

ASSIGNMENT. 

Of  negotiable  paper,  see  Bills  and  Notea 
Of  corporate  stock,  see  Corporations. 
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AS^icnvMEVT  FOR  oRBi>rrcms. 

As    to    bankruptcy    matt<*r8,    see    Bank- 

mpt<y. 
As  to  receivers,  see  Receivers. 
Effect  of  re-entry  by  landlord  after  assign- 
ment for  creditors  by  tenant  upon  liabil- 
ity for  subsequent  rent 

1017 A,  208   (Annotated) 

ASSUMPSIT. 

Money  received. 

Reclaiming  money  obtained  by  fraudulent 
means  after  its  payment  to  an  innocent 
third  person 1017 A,  704 

Right  of  one  of  two  rival  claimants  to 
award  in  condemnation  proceedings  to 
recover  from  claimant  who  has  received 
entire  fund   1017 A,  685 

Recovering  baek  payments. 

Voluntarv  payment;  what  constitutes 

1917A,  415 

ATTORNEYS. 

Judgment  requiring  attorneys  to  return 
fees  paid  them  for  services  as  res  judica- 
ta 01  rights  of  attorneys  between  them- 
selves     1917 A,   443 

Right  of  member  of  partnership  of  attor- 
neys who  by  direction  of  court  returns 
fee  paid  for  services  in  settling  an  estate 
to  contribution  by  his  copartners;  effect 
of  invalidity  of  settlement 

1917A,  443   (Annotated) 

AUCTION. 

Right  of  owner  to  reject  highest  bid,  or  to 
raise  the  bid  through  his  own  agent 

1917 A,  63   (Annotated) 

AUTOMOBIIiES. 

Imputing  negligence  of  driver  to  passen- 
ger   1917A,  543 

Defect  in  roadbed  as  proximate  canse  of 
injury  to  occnpant  of  car 1917 A,  543 

Negligence  in  use  of;  Injury  by. 

Instructions  in  action  for  injury 

1917A,  306 

Admissibility  of  evidence  in  aotion  for  in- 
jury     1917A,  306,  394 

Liability  of  one  giving  instruction  in  driv* 
ing  for  injury  through  incompetency  of 
pupil   1917A,  394    (Annotated) 

Intoxication  of  driver  of  automobile 

1917A,  306    (Annotated) 

Violation  of  statute  limiting  speed 

1917A,  710 

Violation  of  ordinance  forbidding  driving 
of  automobile  past  standing  street  car 
receiving  or  discharging  passengers 

1917A,  710 

Goiitrlbutory  negligence. 

Admissibility  of  evidence  as  to.  .1917A,  306. 

Imputing  contributory  negligence  of  chauf- 
feur to  Jf>a98cnger 1917 A,  543 

Intoxication  of  person  killed. . .  .1917A,  306 

AV9AKD. 

In   condemnatioii   proceedings,   see   Emi- 
nent Domain. 

BALIiOTS. 

See  Elections. 
L.R.A.1917A. 


BANKRUPTCY. 

In  general;  jurfsctlctlon. 

EiTeot  of  Federal  bankruptcy  act  on  state 
statutes 1917 A,  105    (Annotated) 

Who  may  be  adjudged  bankrupt 

1917 A,  105  (Annotated) 

Bankruptcy  of  partnership  or  member 
thereof    1917A,   135 

Assets;  tlieir  collection  and  admin- 
istration. 

Interest  of  cestui  que  trust  in  spendthrift 
trust  as  asset  in  bankruptcy 

1917 A,  988   (Annotated) 

Avoidance  of  prior  transfer  of  preference 

1917A,  295 

Claims  against  estate;  distribution. 

Right  of  creditor  of  individual  partner  in 
a  bankrupt  firm  to  be  paid  out  of  part- 
ner's individual  estate  to  exclusion  of 
creditors  of  partnership 1917A,  135 

BANKS. 
In  general. 

Conversion  by 1917A,  740 

Stock  liolder.9. 

Nature  and  extent  of  stockholder's  liabil- 
ity  1917A,  1223 

Officers  and  agents. 

Act  of  officers  in  turning  over  to  the  bank 
funds  of  a  customer  deposited  therein  to 
repay  their  own  shortage  with  the  bank 

1917A,  510 

Authority  of  cashier  1917 A,  1021 

Embezsslement  of  special  deposit  by  presi- 
dent and  cashier 

1917A,  619   (Annotated) 

Action  by  receiver  of  insolvent  bank  to 
compel  director  or  his  heirs  to  account 
for  losses  caused  by  his  mismanagement 

1917A,  971 

Limitation  of  actions  against  directors 

1917 A,  971   (Annotated) 

Deposit  generally. 

Estoppel  of  bank  to  deny  that  it  has  the 
funds  of  a  depositor 1917 A,  519 

Special   deposits 1917 A,  619,  660 

Trusts    1917A,   680 

Payment  of  checks:  forgeries. 

Payment  on  forged  indorsement;  recovery 
by   payee 1917 A,   146    (Annotated ) 

Collections. 

LoM  of  chaek  forwarded  by  bank  for  col- 
lection    1917A,  665   (Annotated) 

Otlier  transactions;  discounts,  etc. 

Right  of  bank   to  plead  defense  of  ultra 

vires  1917 A,  737   (Annotated) 

740   (Annotated) 

Guaranty 1917A,  737,  1021 

Giving  preference  by  pledge  of  assets 

1917A,  696 

Insolvency. 

Lien  on  assets  of  bank  turned  over  by  its 
officers  to  holder  of  note  ....  1917  A,  69ft 

Action  by  receivers  to  oompel  directors  or 
their  lieirs  to  account  for  losses  caused 
by  their  mismanagement 1917 A,  971. 

Trust  in  public  funds 

1917 A,  680  (Annotated), 

Unlawful  preferences 

1917A,  696  (Annotated) 
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BAR. 

Of  judgment,  see  Judgment. 

BATTERY. 

See  Assault  and  Battery. 

BENKFICIARY. 

In  will,  see  Wills. 

BENEFITS. 

Estoppel  by  receiving,  see  Estoppel. 

BENEVOIxENT  SOCIETIES. 

Insurance  by,  see  Insurance. 

BEQUEST. 

See  Wills. 

BID. 

For  public  contract,  see  Contracts. 

BILIi  OF  REVIEW. 

See  Review. 

BILIiS  AND  NOTES. 

Sureties  on,  sec  Principal  and  Surety. 
Indorsement  and  transfer. 

What  constitutes  fraud  in  purchase  of 

1917 A,  725 
Liability  of  indorser 

1917A,  1166  (Annotated) 

Rights  and  liabilities  of  transferees. 

Maker  of  note  as  holder  "in  his  own  right" 

where  he  advances  money  to  purchase  it 

through  agent  or  reimburses  tliird  person 

who  purchases  it  with  his  own  fluids  and 

transfers  it  to  maker 1917A,  726 

Who  are  protected  as  bona  fide  holders 

1917A,  704    (Annotated) 

BIIiLS  OF  EXCHANGE. 

See  Bills  and  Notes. 

BILLS  OF  LADING. 

Conversion  of,  by  bank 1917A,  740 

BLASTING. 

Liability  for  injury  to  neighbor's  property 
by,  in  absence  of  negligence 

1917 A,  1016   (Annotated) 

BLASTING  POWDER. 

As  "material**  within  protection  of  eon- 
tractor's  bond 1917A,  336 

BLOOD  POISONING. 

Death  of  insured  from 

1917 A,  1060    (Annotated) 

BOARDING  HOUSE. 

Material  for  outfitting  a  boarding  house 
for  employees  as  within  protection  of 
contractor's  bond 1917A,  336 

BONA  FIDE  PrRCHASER. 

Of  land,  see  Vendor  and  Pnr chaser. 
Of  bills  or  notes..  1917 A,  704  (Annotated) 
Of  corporate  stock   1917 A,  64 

BONDS. 

Liability  or  release  of  suretiefc  on,  gen- 
erally, see  Principal  and  Surety. 
L.P..A.1917A. 


For  ind^mnUy  mnd  securHir  seiierally. 

Contractor's  bond 1917A,  336 

Replevin    bond..  1917 A,    1188    (Annotated) 

Municipal  bonds. 

Right  of  Bcliool  otiicera  who  insure  Uvea  of 
residents  of  district  to  secure  school 
bonds,  to  recover  premiums  paid  when 
policies  are  declared  invalid 

1917 A,  475  (Annotated) 

Who  entitled  to  vote  at  election  on  ques- 
tion of  issuance  of 

1917 A,  291   (Annotated) 

BRANDING. 

Of  package  of  food,  see  Food. 

BREACH. 

Of  contracts,  see  C!ontract8. 

Of  covenant,  see  Covenants  and  Conditions. 

BROTHERS  AND  SISTERS. 

Right  of  action  for  death  of..  1917 A.  1128. 

BUILDINGS. 

SUitutory  and  municipal  regulations. 

Limiting  buildings  in  specified  section  of 
municipality  to  unattached  dwellings  not 
less   than  specified   distance  apart 

1917A,  1216    (Annotated) 
Private  rights. 
Restrictions  as  to,  in  corenant 

1017 A,  333,  465  (Annotated) 
Measure  of  damages  for  injury  to,  or  de- 
struction of 1917 A,  305    (Annotated) 

BUSINESS. 

Constitutionality  of  regulations  as  to,  see 
Constitutional  Law. 
Validity  of  agreement  to  refrain  from 

1917 A,  376   (Annotated) 

BY-LAWS. 

Of  insurance  company 

1917A,  179  (Annotated),  183 

CANCELATION. 

Of  contracts  generally,   see  Contracts. 
Of  insurance  policy,  see  Insurance. 

CARMACK  AltfENDMENT. 

Effect  on  common-law  liability  of  carrier 
for  loss  on  its  own  line  of  Carmaek 
amendment    1917 A,  26o 

Damages  for  loss  of  tlie  market  because  of 
unreauonable  delay  occurring  anywhere 
en  route  as  within  provisions  of  CacmacU 
amendment 1917 A,   193 

CARRLERwS. 

Damages  in  action  against,  see  Damages. 

EleetifOii  of  passeni^er  or  tresiMsser. 

Of  trespasser  by  Pullman  car  conductor 

1917A,  417   (Annotated) 

Leavlflftgr  at  destination ;  stop-over. 

Proximate  cause  of  illness  of  passenger  car- 
ried past  destination 1917A,-  1017 

Carrier8  of  Irei^t  generally. 

Measure  of  damages  for  breach  of  duty, 
sec  Damages. 

Parol  evidence  that  goods  were  to  be 
shippod  over  a  specified  road.  .191 7 A,  58 
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How  rights  and  liabilities  of  parties  to  in- 
terstate shipment  are  determined 

1917A,  265 

liOss  of,  or  injury  to,  pi-opcrly. 

Effect  on  common-law  liability  of  carrier 
for  loss  on  its  own  line  of  Carmack 
amendment    1917A,   266 

))eli%'ery  by  cnrrlor;  delay. 

Instructions  as  to  damages  for  delav 

1917A,  193 

IjiabilUy  and  lien  for  freiglit  charges; 
rates. 

Liability  of  consignor  for  freight  charges 

191 7 A,  663 (   Annotated) 

Stipulations  as  to  liability. 

Effect  of  deviation  on  contract  limiting  lia- 
bility    1917 A,  58   (Annotated) 

CoMnectin^  carriers. 

Effect  on  liability  of  carrier  for  loss  on 
its  own  line  of  Carmack  amendment 

1917A,  265 

Damages  for  the  loss  of  the  market  because 
of  unreasonable  delay  occurring  anywhere 
en  route  as  within  provisions  of  Carmack 
amendment    1917 A,   193 

Right  of  initial  carrier  to  recover  joint 
freight  charges  of  consignor  notwith- 
standing custom  of  terminal  carrier  to 
collect  cliarges  of  consignee.  .1917A,  663 

Governmental  I   eonti*ol   generally. 

I/iability  to  penalty  for  unintentional  omis- 
sion  of  single  instance  of  excessive  serv- 
ice by  employees  from  report  required 
by  Interstate  Commerce  Commission 

1917A,  1198   (Annotated) 

Kates;  discrimination  between  pas« 
sengers  and  sliippers. 

Posting  or  filing  rates 1917 A,  197,  266 

CARRYING  ON  BUSINESS. 

What  constitutes   1917A,  282 

CARS. 

Injury   to   employee   by    191 7A,   668 

CASB. 
Right  of   action   for  causing  death,   see 

Death. 
Injuries  by  fright,  see  Fright. 

CASHIER. 

Emboz/lcment  of  special  deposit  by 

1917 A,  519   (Annotated) 
Authority  of   1917A,  1021 

CAUSE. 

Of  loss,  death,  or  injury  insured  against, 

see  Insurance. 
Proximate  cause,  see  Proximate  Cause. 

CERTIFICATES. 

Profit-sharing     certificates,     see     Profit- 
Sharing  Certificates. 

CHARACTER. 

Proof  of   1917A,  1226 

CHARGES. 

For  freight,  see  Carriers. 
On  Ijenenciary  under  will,  see  Wills. 
L.T?.A.1917.A. 


CHARTER. 

Of  corporation,  see  Corporations. 

<:iIATTEli  MORTGAGE. 

AVaivcr  of  lien  l)y  acceptance  of  proceeds 
nf  mortgaged  property 

1917  A,  1261  (Annotated) 

CHATTELS. 

Sale  of,  see  Sale. 

CHAUFFEfUR. 

See  Automobiles. 

CHECKS. 

As  to  duties  and  liability  of  bank  with 
respect  to,  see  Banks. 

CHURCH. 

In  general,  see  Religious  Societies. 

CIRCUMSTANTIAL  EVIDENCE. 

Proof  of  corpus  delicti  by 1917A,  1287 

CITIZENS. 

Abridging  privil^es  and  immunities  of^ 
see  Constitutional  Law. 

CLAIBIS. 

Against  decedent's  estate,  see  Exeoutors 
and  Administrators. 

CLASSIFICATION. 

By  statate,  see  Constitutional  Law. 

CLASS  LEGISLATION. 

See  Constitutional  Law. 

CLUBS. 

Forbidding  use  of  liquor  in . . . .  1917 A,  314 

COHABITATION. 

Kffect  of,  to  validate  marriage  void  when 
entered  into  1917A,  492 

COLLATERAL  ATTACK. 

On  judgment,  see  Judgment. 

COLTiECTIONS. 

By  bank,  see  Banks. 

COMITY. 

See  Conflict  of  Laws. 

COMMERCE. 

Conspiracy  in  restraint  of,  see  Monopoly 
and  Combinations. 

State  an^d  Federal  power  generally. 

Power  over  navigable  waters.  .1917 A,  1607. 

Licenses  and  privilege  taxes;  regulat- 
ing sales,  manufacturing  and  other 
business. 

Regulating  sale  of  food  products  in  pack- 
age form    1917  A,  1116 

State  license  tax  on  use  of  premium  cou- 
pons, etc.,  inserted  in  retail  packages  by 
manufacturer  or  shipper  outside  the  state 
1917A,  421. 

COMMISSION  FORM  OF  GOVERN- 
MENT. 

Validity  of  ....1917A,  1244  (Annotated) 
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CO>LMON  CARRIERS— C0N«iriUT10NAL  LAW. 


COMMON  CARRIERS. 

See  Carrierg. 

COMMON  LAW. 

Binding  effect  on  courts,  of  common  law 
in  force  when  atate  Constitution  was 
adopted 1017A,  1194 

Adoption  from  England   1917A,  1007 

COMPENSATION. 

Of    physician,    see    Physicians   and    Sur- 
geons. 

COMPETITION. 

Contract  to  restrain,  see  Contracts,  Mo- 
nopoly and  Combinations. 

C03IPLAINT. 

In  criminal  prosecution,  see  Indlotmettt, 

etc. 
Of  plaintiff,  see  Pleading. 

COMPROMISE  AND  SETTLEMENT. 

See  also  Accord  and  Satisfaction. 

Right  to  relief  from  1917 A,  482 

Submitting    to    compromise    judgment    as 

waiver    of    errors    during    triiU.  .1917A, 

1017. 

CONCEALMENT. 

As  a  fraud,  see  Fraud  and  Deceit. 

CONl>EMNATION. 

Of  property,  see  Eminent  Domain. 

CONDITION. 

Relating  to  real  property,  see  Covenants 
and  Conditions. 

In  insurance  contract,  see  Insurance. 

fn  oil  and  gas  lease  1017A,  171 

To  action   for  replevin 1917 A,   696 

CONDITION  PRECEDENT. 

In  general,  see  Covenants  and  Conditions. 
To  action  for  replevin  1917A,  696 

CONFESSION. 

Evidence  of,  see  Evidence. 

CONFIDENTIAL  RELATIONS. 

Between  corporation  and  its  officers,  see 
Corporations. 

CONFLICT  OF  LAWS. 

As    to    conflict    of    authority    between 
courts,  see  Courts. 
Refusal  of  courts  of  one  country  to  sit  in 
judgment  on  acts  of  government  of  an- 
other, though  latter  is  not  a  lawful  or 

recognized  government   1917 A,  789 

Action  bv  personal  representative  for  death 

1917 A,  34   (Annotated) 

CONGRESS. 

Powers  of,  over  interstate  commerce,  see 
Commerce. 

CONNECTING  CARRIERS. 

See  Carriers. 

CONSIDERATION. 

Of  contract,  see  Contracts. 
L.n.A.1917A. 


I  CONSIGNOR. 

I  Liability  of,  for  freight  charges 

1917A,   663    (Annotated) 

CONSPIRACY. 

Combinations  in  restraint  of  trade,  com- 
merce, or  competition,  see  Monopoly  and 
Combinations. 


CONSTITUTIONAL  LAW. 

As  to  regulation  of  interstate  commerce, 

see  Commerce. 
As   to   use   of   public   funds,   see   Public 
Moneys. 
Anioiuimeiils. 

Considering  original  wording  of  provision 
in  construing  it  after  amendment 

191?A,  1223 

Construction. 

Considering  original  wording  of  provision 
in  construing  it  after  it  has  been  amended 

1917A,  1223 

Creating  by  implication  reserve  power  in 
state  to  amend  charter  of  corporation 

1917  A,  1223 

Construction  of  provision  of  Constitution 
adopted  from  other  state 1917 A,  1244 

Vested  rights. 

In  office   1917A,  1244 

Ijocal  self-government. 

Right  of  legislature  without  consent  of  city 
to  change  itd  form  of  government 

1917 A,  1244    (Annotated) 

As  to  appointment  of  officers.  .191 7 A,  1244 

Equal  protection  and  privileges: 
abridging  privileges  and  immunities. 

In  general. 

Farm  loans  act    1917A,  495 

As  to  taxes  and  assessments. 

Exempting  mortgages  from  taxation 

1917A,  495 

As  to  regulation  of  business;  license. 

License  tax  on  use  of  trading  stamps,  cou- 
pons, etc 1917 A,  421  (Annotated) 

Milk  dealers 1917A,  480 

Penalties;  damages. 

Penalty  for  violation  of  statute 

1917A,  421 

Due  process  of  law,  or  law  of  the  land; 
guaranty  of  right  to  life,  liberty,  and 
property. 

As  to  property  rights  generally. 

Limiting  buildings  in  specified  section  of 
municipality  to  unattached  dwellings  not 
less  than  specified  distance  apart 

191 7A,  1216  (Annotated) 

As  to  regulation  of  business;  inspection: 
license;  restrictions  on  right  of  contiact. 

KfTeet  of  guaranty  of  liberty  of  contract  to 
prevent  Congress  from  legislating  as  to 
contracts  in  restraint  of  interstate  or 
foreign  commerce  1917 A,  1276 

License  tax  on  use  of  coupons,  profit-shar 
ing  certificates,  etc 1917A,  421 

Eemcdies  and  procedure. 

Notice  and  hearing   1917A,  118.'i 

Police  power. 

Restrictions  on  contracts,  business^  and  oc- 
cupation. 

Banking  business 1917A,  1223 


CONSTRUCTION— CONTRACl^. 
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ProTidinff  that  food  products  in  packagd 
form  shall  be  deemed  misbranded  if  pack- 
age contains  gifts,  premiums,  or  prizes 

•1917A,  116 

A8  to  vices;  crimes. 

Forbidding  holding  under  herd  of  caWes 
under  seven  montlis  of  age  in  absence  of 
their  motlters  as  exercise  of  police  power 
to  prevent  larceny    1917A,   1185 

Freedom  of  speech  and  worship. 

Right  of,  as  ground  for  refusal  of  injunc- 
tion against  publication    ....  1017 A,  160 

Impairing  obligation  of  contracts. 

Imposing  additional  license  fee  upon  mer- 
chants offering  coupons,  profit-sharing 
certificates  etc 1917 A,   421 

Stockholder's  Uabilitj   1917 A,  122S 

CONSTRUCTION. 

Of  Constitution,  see  Constitutional  Law. 
Of  contract,  see  Contracts. 
Of  statutes,  see  Statutes. 
Of  wills,  see  Wills. 

COXSUL. 

See  Diplomatic  and  Consular  Officers. 

CONTEST. 

Of  elections,  see  Elections. 
Of  will,  see  Wills. 

CONTINUANCE  AND  ADJOURN- 
MENT. 

Review  on  appeal  of  discretion  as  to 

1917A,  1226 

CONTRACTORS. 

Bonds  of    1917A,  336 

Guaranty  by  Imnk  to  one  furnishing  ma- 
terials to  contractor 1917A,  1021 

Liability  of  contractors  for  erection  of  build* 
ing  for  injury  to  person  rightfully  on 
premises  1917A,  128 

CONTRACTS. 

Contract  of  accord  and  satisfaction,  see 

Accord  and  Satisfaction. 
As   to   compromise   and    settlement,    see 

Compromise  and  Settlement. 
Restrictions    on    right    of    contract,    see 

Constitutional  Law. 
Impairing  obligations  of,   tee  Constitu- 
tional Law. 
As  to  covenants,  see  Covenants  and  Con- 
ditions. 
Measure  of  damages  as  to,  see  Damages. 
Reformation  of,  see  Reformation  of  In- 
struments. 
Of  sale,  see  Sale. 

Specific  performance  of,  see  Specific  Per- 
formance. 
Contract  as  to  real  property  generally,  see 
Vendor  and  Purchaser. 
Implied  agreements. 

Implied     covenants    or    conditions,     see 
Covenants  and  Conditions. 
Suit  against  corporation  on  ultra  vires  con- 
tract as  one  on  implied  contract  of  cor- 
poration to  place   parties  in  statu  quo 

1917  A,  1021  (Annotated) 
Consideration. 

Forbearance  to  sue 1917 A,  1068 

L.H.A.1917A. 


For  agreement  that  payment  of  part  of  liqui- 
dated debt  shall  be  accepted  in  dis- 
charge of  entire  debt 

1917A,  716   (Annotated),  726 
Meeting  of  minds;  deAnlteness. 
Indefiniteness  as  aflTecting  right  to  specific 

performance    1917 A,    563 

Meeting  of  minds  of  parties  to  agreement 
that  smaller  sum  shall  be  accepted  in  dis- 
charge of  amount  due   1917 A,  725 

Formal  requisites;  statute  of  frauds. 
Parol  evidence  to  vary  written  contract, 

see  Evidence. 
Specific  performance  of  oral  contract,  see 
Specific  Performance. 
Power  of  equity  to  perform  executory  con- 
tract for  real  estate  which  does  not  com* 
ply  with  statute  of  frauds 

1917 A,    663    (Annotated),    600 
Sufficiency  of  writing 

1917 A,  151   (Annotated),  596 
Construction. 

Power  of  conrt  to  make  additions  to  terms 
of  contract  on  theory  of  implication 

1917A,  171 
Construing  so  as  to  uphold  contract 

1917A,  1068 
Consideration  of  facts  and  surrounding  cir- 
cumstances     1917 A,   740 

Restriction  of  description  of  property  by 
further  descriptive  matter  merely  pur- 
porting to  give  its  dimensions 

1917A,  200 
Validity  and  effect. 

Public  policy,  ^ 

Agreement  by  corporate  director  to  declare 
and  pa^  certain  dividends  ..1917A,  1068 
In  restraint  of  trade. 
Combinations  between  several  persons  or 
corporations  in   restraint  of  trade  or 
commerce,  see  Monopoly  and  Combina- 
tions. 
Agreement  collateral  to  sale  of  business 

1917 A,  376   (Annotated) 
Remedies;  proceeds  of  unlawful  oontraot. 
Right  to  recover  premiums  paid  when  in- 
surance policy  is  declared  void 

1917 A,  475  (Annotated) 
Performance. 
In  general. 
Presumption  and  burden  of  proof  as  to 

1917A,  1068 
Excuse  for  failure  of  performance. 
Impossibility    of    performance;     inevitable 

accident    1917A,  648 

Prevention  or  hindrance  by  other  party 

1917A,  1068 
Incomplete  performance;  sufficiency  of  per- 
formance. 
Contract  to  establish  certain  facts  to  satis- 
faction of  employer  191 7 A,  1146 

Bread  I. 

Measure  of  damages  for,  see  Damages. 
Presumption  and  burden  of  proof  as  to 

1917A,  1068 
Breach  as  releasing  other  party  to  contract 

1917A,  1068 

Rescission;  cancelation.  < 

Of  insurance  policy,  see  Insurance.  ^ 

Rescission  between  vendor  and  purchaser, 

see  Vendor  and  Purchaser.  ' 
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CONTRIBUTION  AND  INDEMNITY— CORPORATIONS. 


Relief  from  contract  of  compromise  and 
settlement    1917A,  482 

For  fraud 1917A,  482 

Actions;  ItabilUies. 
In  case  of  illegal  contract,  see  supra. 
Measure  of   compensation  on,   see   Dam- 
ages. 
When     limitations     begin     to     run,     see 
Limitation  of  Actions. 

Effect  of  provision  in  contract  as  to  delay 
of  performance  on  time  when  action  may 
be  brought  1017A,  1068 

Pnbllc  contracts. 
Contract    for    public    improvements,    see 
Public  Improvements. 

Estoppel  to  set  up  invalidity  of  contract 
to  avoid  liability  thereon 1917A,  436 

Effect  of  fact  that  one  submitting  bid  for 
highway  pavement  had  secured  advan- 
tageous price  from  owner  of  patent  for 
pavement 1917 A,  436  ( Annotated ) 

OONTHIBUTION  AND  INDEMNITY. 

Indemnity  generally,  see  Insurance. 

When  claim  for,  accrues;  presentation 
against  decedent's  estate  ....  1917A,  443 

Contribution  between  members  of  partner- 
ship of  attorneys  where  fee  for  services 
in  making  invalid  settlement  is  ordered 
returned  by  court 

1917 A,  443   (Annotated) 

Right  of  military  conunander  to  levy  con- 
tributions     1917 A,  276   (Annotated) 

CONTRIBUTORY  NEGLIGJECNCIC. 

See  Negligence. 

CONVERSION. 

Action  for,  see  Trover. 

CONVICT. 

Competency  of,  as  witness 

1917A,  1133  (Annotated) 

CORPORATIONS. 

As  to  banks,  see  Banks. 

Presumption  and  burden  of  proof  as  to, 

see  Evidence. 
Illegal   combinations  by,   in  restraint  of 
trade,  commerce,  and  competition,  see 
Monopoly  and  Combinations. 
Receivers  for,  see  Receivers. 
Taxation  of,  see  Taxes. 

Charter;  articles  of  incoriioratlon. 

Amendment  of   1917A,  1223 

Owiifnic  stock  of  other  companies. 

Validity  of  sale  of  assets  of  corporation  for 
stock  of  another  corporation;  when  stock 
is  taken  for  distribution  among  stock- 
holders of  former  corporation  to  offett  its 
dissolution    1917A,    1174 

Contracts;  ultra  vires. 

Validity  of  sale  of  assets  of  corporation 
for  stock  of  another  corporation;  when 
stock  is  taken  for  distribution  amontr 
stockholders  of  former  corporation  to  ef- 
fect   its    dissolution     1917  A,    1174 

Suit  against  corporation  on  ultra  vires  con- 
tract as  one  on  implied  contract  of  corpo- 
ration to  place  parties  in  statu  quo 

1917  A,  1021    (Annotated) 

L.R.A.1917A. 


Right  of  corporation  to  set  up  defeofle  oi 
ultra  vires  ....  1917 A,  737   (Annotated) 

740  (Annotated) 

OIHeors;  iit<^eting8. 

Poivers. 

Imputing  ofitcer's  or  agent's  knowledge  to 
corporation 1917 A,  510 

Contract  by  director  to  declare  and  pav 
fixed   dividend    1917 A,   1068 

Fiduciary  relation. 

Officer  dealing  individually  M-ith  corpora- 
tion    1917A,  1174 

JjiahiiitUa. 

Release  of  director  from  agreement  with  re- 
spect to  declaration  and  payment  of  divi- 
dends     1917A,   106S 

Transfers  of  s^opK;  lien.  . 

Transfer  on  books    1917 A,  54 

Rights  of  shareholders  gefieraliy. 

Rights  of  minority  as  against  majority 

1017A,  1174 

Dividends. 

Rate  of  taxation  of  stock  dividend 

1917A,  48 

Validity  of  contract  by  directors  to  de- 
clare and  pay  fixed  dividend 

1917A,  1068 

Measure  of  damages  for  breach  of  contract 
by  directors  to  declare  dividend 

1917A,  1068 

What  are  not  earnings  which  will  permit 
payment  of  a  dividend 1917 A,   1068 

Liability  of  shareholders. 

Liability    of    stockholders    in    bank,    see 
Banks. 

Creating  by  implication  power  to  amend 
charter  so  as  to  increase  liability  of 
stockholders    1917A,  *1223 

Increaae  of  liability  under  police  power  of 
state    1917A,   1223 

Increasing  liability  of  stockholders  as  im- 
pairing obligation  of  contracts 

1017A,  12*23 

Stockholders*  meetings;   voting. 

Trust  or  pooling  agreement  as  to  voting 

1917  A,  1174 

Dissolution;  forfeiture;  Insolvency. 
As  to  receivers,  see  Receivers. 

Forbearance  to  bring  action  for  dissolution 
of  corporation  by  stockholders  as  consid- 
eration for  director's  agreement  to  de- 
clare and  pay  dividends  ....  1017 A,  1068 

Validity  of  sale  of  assets  of  corporation  for 
stock  of  another  corporation  when  stock 
is  taken  for  distribution  among  stock- 
holders of  former  corporation  to  effect 
its  dissolution    191 7 A,   1174 

Right  of  majority  stockholders  to  dissolve 
corporation   against  protest   of  minority 

1917A,  1174 

Right  of  minority  stockholders  to  insist 
on  auction  sale  of  the  corporate  assets 
by  the  majority,  wlio  are  attempting  to 
dissolve  the  corporation 1917A,  1174 

Agreement  of  stockholders  to  pool  stock 
for  purpose  of  effecting  dissolution  of 
corporation    1917A,  1174 

Foretsn  corporatlous. 

Wlmt  constitutes  doing  business  within 
state    1917A,   282 
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COTENANCY. 

Provision  in  insurance  policy  against 
change  in  title  or  interest  as  applying  to 
sale  01  interest  of  cotenant 

1917A,  21)   (AniioUted) 

COUNCIij. 

Liegislative  functions  of  municipal  coun- 
cil, see  Miuiicipal  Corporations. 

COUPONS. 

Effect  of  permission  of  Federal  governjaeot 
to  inclose  in  packages  of  tobacco,  on  state 
regulation    1917A,  421 

License  tax  on  use  of 1917A,  421 

COURTS. 

Jurisdiction   on   appeal,  see   Appeal  and 

Error. 
Right  of  courts  of  one  state  to  enforce 
laws  of,  or  causes  of  action  arising  in, 
another  state,  see  Conflict  of  Laws. 
Relation  to  otiier  departnzenUi  of  fpov- 

ornment. 
In  general. 

Political  questions    1917A,  276 

Department  of  state 1917 A,  276 

Legislative  depdrimeni ;  statutes. 

Duty  to  uphold   statute  in  case  of  doubt 

of  unconstitutionality 1017A,  1244 

Inquiry  into  wisdom  of  legislation 

1917A,  1244 

State  and  territorial  courts. 

Power    of    state    legislature   to   give    state 

courts  jurisdiction  of  proceeding  to  sell 

ship  because  of  disagreement  between  its 

owners  1917 A,  1100 

Conflict  of  autbority;   relation  of  state 

to  Federal. 
Jnterfereyice   with  other  court;  injunction. 
As  between  state  and   Federal  courts 

1917A,  421 
When   state  or  Federal  jurisdiction  sxclu- 

sive;  limitati^tis  upom. 
Admiralty  and  maritime  cases 

1917A,  110  (Annotated) 

COVENANTS  AND  CONDITIONS. 

Condition  in  will,  see  Wills. 
Construction,  TalldUy,  and  effect  gen- 
erally. 

In  oil  or  gas  lease 

1017A,  171  (Annotated) 

Covenant  or  condition    1917A,  171 

Implied  covenant  or  condition  .  .1917 A,  171 
Restricting  use  or  distribution  of  prop- 
erty. 
Who  may  enforce  1917A,  323  (Annotated), 

333,  554 
As  to  buildings 

1917A,   333,   455    (Annotated) 
Restraint  upon  alienation 

1917 A,  671  (Annotated) 
Performance;  breacli;  enforcement. 
Who  mav  enforce  lftl7A,  323   (Annotated) 

52t 

Binding  effect  of  covenants  on  assignee  of 

lessor    1917 A,   121    ( Annotated ) 

CRKDIT. 

Loan  of,  bv  state,  see  Public  Monovs 
L.R.A.1017A.' 


CRiMlNAIi  I^AW. 

Police  power  as  to  crinMs,  sed  Constitu- 
tional haw. 
Kvideii'o  in  criminal   law,  see  Evidence. 
As  to  reqnifrites  and  snfTleieney  of  indict- 
ment, information,  or  complaint,  see  In- 
dictment, etc. 
See  also  Assault  and  Battery;  Emb^mle- 
ment;  Homicide;  Larceny;  Bape« 
Competency   of   person   convicted   of   crime 
as  a  witness.  .1917 A,   1133    (Annotated) 
Pleading:  niottonA;  demurrer. 
Mode  of  raising  question  of  former  jeopardy 

191 7 A,   1226    (Annotated) 
Fwraier  Jeopardy. 

Manner  of  raising  question  of  former  jeop- 
ardy     1917A,   1226    ( Annotated) 

Different  offenses 1917A,  140,  661 

CROPS. 

Insurable  interest  in 

1917 A,  482  (Annotated) 

CROSSTNGS. 

Injury   at   railroad   crossings,   see   Rail- 
roads. 

CUIiVERT. 

In  railroad  embankment,   see  Rallroada. 

CURTESY. 

Right  to,  of  husband  of  woman  to  whom 
separate  estate  with  restraint  on  her 
alienation  during  life  has  been  granted 

1917  A,  671 

Limiting  curtesy  to  proportion  of  the  estate 
represented  by  the  ratio  which  the  chil- 
dren of  the  marriage  with  the  claimant 
beai*s  to  the  total  number  of  children  of 
decedent   1917  A,  671 

CUSTOM  ANf>  USAGE. 

Admissibility  of  evidence  as  to.  .1917 A,  740 
Proof  of  local  custom  not  pleaded 

1917  A,  740 

DAMAGES. 
In  general. 

Review  of,  on  appeal   1917A,  1194 

Prejudicial  error  as  to  measure  of 

1917A,  .^94 

Instructions  as  to 1917 A,  193,  501 

Opinion  evidence  as  to 1017A,  58,  501 

Relevancy  of  evidence  as  to 

1917A,  365,  394 

Measure  of  compensation  on  contracts 
generally. 

Allowance  for  mental  anguish  resulting 
from   breach    1017A,  107 

Breach  of  contract  by  director  of  corpora- 
tion to  declare  dividend. ..  .101 7 A,  1068 

In  respect  to  freigbt  or  baggage. 

Delay    1917 A,   193 

Pergonal  Injnries;  death. 

In  general. 
Mitigation  or  reduction  of,  see  infra. 

Injuries  to  married  woman. ..  .1917A,  304 

Death. 

Earning  power;  how  estimated 

1917A,  306 

Instances  of  amount. 

Permanent    disfigurement 1917A,    1201 

Miscarriage    1917A,    .304 
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DANCING— DESCENT  AND  DIS'IHIBLTION, 


Injury   to,  or  taking  or  detention  of, 
personal  property. 

Loss  of  household  goods  and  wearing  ap- 
parel    •  .>17A,  58 

Injury  to  real  property;  nuit<»auc>e. 

Destruction  of  building 

1917 A,  365  (Annotated) 

Condemnation  or  depreciation  in  value 
by  eminent  domain. 

Value;  estimate  of. 

Estimated  as  of  what  time 

191 7 A»  402  (Annotated) 

Improvements    1917A,   685 

Mental  anguislt. 

Riffht  to  recover  for  fright,  or  injurieB 
due  thereto,  see  Fright. 

For  breach  of  contract   1917  A,  197 

MiUgsation;  reduction. 

Failure  to  instruct  as  to 1917 A,  306 

DANCING. 

Power  of  municipality  to  prohibit  in  public 
places   1917 A,  1170 (   Annotated) 


DEAIiERS. 

Glass  l^slation  as  to. 


1917 A,  480 


]>BATH. 

In  general ;  right  of  action  for. 

Measure  of  damages  for,  see  Damages. 
Release  from   liability  for,   see  Release. 

Presumption  as  to  time  of 1917 A,  183 

Conflict  of  laws  as  to  liability  for 

1017A,  34 
Right  to  recover  for  instantaneous  death 

1917A,  1128 
For  death  occurring  in  other  state 

1017 A,  34    (Annotated) 
Recover V  for  death  of   infant  emploved  in 

violation   of   statute ,.1917 A,   1128 

Substituting   mother,   brothers   and   sisters 
of  deceat^  in  place  of  father  who  has 

lost  his  right  of  action 1917A,  1128 

Action   by  personal   representative 

1917 A,  34    (Annotated) 
Defenses. 

Striking  out  special  plea  setting  up  com- 
promise     1917  A,  1128 

Contributory   negligence   of    beneficiary   or 

his   agent    1917A,    1128 

Kffec't. 

Effect  on  competency  of  witness 

1917 A,  1   (Annotated),  443 

)>KBTOR  AND  CHEDITOR. 

Accord  and  satisfaction  between,  see  Ac- 
cord and  Satisfaction. 

Insolvency  of  debtor,  see  Bankruptcy; 
Banks. 

Compromise  and  settlement  between,  see 
Compromise  and  Settlement. 

Joint  creditors  and  debtors,  see  Debtors 
and  Creditors. 

Rights  of  creditors  in  trust  fund,  see 
Trusts. 

BECEDENTS. 

Administration  of  estates,  of,  see  Execu- 
tors and  Administrators. 
Rights  of  heirs  and  distributees  in  gen- 
eral, see  Descent  and  Distribution. 
J..i;.A.l!)17A. 


DECEIT. 

See  Fraud  and  Deceit. 

DECLARATIONS. 

In  pleading,  see  Pleading. 

DEDICATION. 

Selling  lots  with   respect  to  plat  or  map 

1917A,  1120   (Annotated^ 

Effect  of  acceptance  on  right  of  one  dedicat- 
ing to  retain  possession  to  enforce  pay- 
ment of  contract  price  for  labor  done  on 
the  land  by  him    1I)17A,   1150 

DEED.S. 

Covenants  in  general,  see  Covenants  and 

Conditions. 
By  husband  or  wife  to  third  person,  see 

Husband  and  Wife. 
Rights  of  purchasers  generally,  see  Ven- 
dor and  Purchaser. 
Wiiat  property  pus.ses. 
Improvements  on  property  in  possession  of 

tenant   1917A,  416 

Estate  or  interest  created. 
Effect  of  conveyance  to  create  separate  es- 
tate in  married  woman 1917 A,  671 

DEPENDANTS. 

Parties  defendant,  see  Parties. 

DEFENSES. 

In  general,  see  Action  or  Suit. 

Ultra    vires,  see  Corporations. 

To  action  for  causing  death,  see  Death. 
To  charge  of  embezzlement.  .19 17 A,  1287 
Violation  of  Sunday  law  as 1917 A,  128 

DEI^INITKXESS. 

Of  contracts,  see  Contracts. 

DEFINITION. 

Bv  legislature  of  word  used  in  statute 

1917  A,  111ft 

Net  earnings    1917A,   1068 

Subrogation    1917  A,   734 

DEIiAY. 

In  transportation^  see  Carriers. 

DEMONSTRATIVE  EVIDENCE, 

See  Evidence. 

DEMtTRRER. 

In  general,  see  Pleading. 
To  evidence  1917A,  128,  299 

DEPARTMENT  OF  STATE. 

Conclusiveness  on  court  of  declaration  by, 
as  to  recognition  of  foreign  government 

1917A,  276 

DEPOSIT. 

In  bank,  see  Banka 

DESCENT  AND  DISTRIBUTION. 

Partial  intestacy,  see  Wills. 
As  to  devise  or  bequest  of  property,  ass 
Wills. 


DESCRIPTION— ELECTIONS. 
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Ri^ht  M  itiherlt  mid  e\loitt  of  rights. 

Right  of  heirs  of  married  woman  convey- 
ing her  sepai*ate  estate  in  violation  of 
proviftions  of  deed  to  her  to  recover  the 
rents  accruing  from  thp  grantee  doym 
to  the  time  of  her  death 1917A,  671 

Xatiirc  and  incidents  of  rst-ate. 

Rigiit  of  receiver  of  an  insolvent  bank  to 
maintain  action  against  the  heirs  of  a  de- 
ceased director  to  recover  for  loss  caused 
bj  his  mismanagement 1017A,  071 


DKSCRIPTION. 

Of  property  conveved,  construction  of  lan- 
guage     .' 1»17A,   200 

Parol  evidence  to  aid  defective  description 

191 7 A,  563. 

Sufficiency  of  description  of  property  to 
satisfy  statute  of  frauds.  .1917 A,  161,  596 

Power  of  equity  to  perform  contract  which 
does  not  comply  with  statute  of  fraud 
because  of  insufficient  description 

1917A,  663  (Annotated) 

Insufficiency  of  description  as  ground  for 
refusing  specific  performance  of  land 
contract    1917A,   563 

Right  to  specific  performance  of  land  con- 
tract after  description  has  been  reformed 
by  parol  evidence    1917 Aj  696 

DETIXUK. 

See  Replevin. 

DKVI.VTION. 

Effect  of  deviation  by  carrier  on  contract 
limiting  liability  1917A,  68   (Annotated) 

DEA^ISK. 

See  Wills. 

DIPLOMATIC  AND  CONSVTxAR  OP. 
FICERS. 

Right  of  consul  to  appointment  as  adminis- 
trator of  estate  of  alien    1917 A,  486 

DTRRCTOR8. 

Of    corporation    generally,    see    Corpora- 
tions. 

DISAPPEARANCE. 

By-law  of  mutual  benefit  society  suspend- 
ing member  who  disappears 

1017A,  179    (Annotated),  183 

DISCHARGK. 

Of  one  joint  creditor  by  release  of  other, 

see  Joint  Creditors  and  Debtors. 
Of  judgment,  see  Judgment. 
Of  mortgage,  see  Mortgage. 
Of  surety   1017A,  282 

rWSCONTINUAXCE. 

Of  highways,  see  Highways. 

l>ISCRKTIOX. 

Review   of,   on   appeal,   see   Appeal   and 
Error. 

MSCRIMINATION. 

By  carriers,  see  Carriers. 
L.R.A.]J)17A. 


Unconstitutionality  of,  see  Constitutional 

Law. 
In  taxes  generally,  see  Taxes. 

DISMISSAL  OR  DISCOXTINLWNCE. 

Dismissal    of    appeal,    see    Appeal    and 
Error. 
Motion  for  judgment  notwithstanding  ver- 
dict of  dismissal  for  lack  of  evidence 

1917A,  1194 

DTSROT.rTlOX. 

Of  corporation,  see  Corporations. 

DIVERSION. 

Of  water,  see  Waters. 

DIVIDENDS. 

See  Corporations. 

DOCKS. 

See  Wharves. 

DOCtJMEXTAKY   EVIDBKCB. 

See  Evidence. 

DO^flCIIi. 

Residence  for  purpose  of  election 

1917 A,  291  (Annotated) 
Change  of 1917 A,  286   (Annotated) 

DONATION. 

Of  public  money,  see  Public  Moneys. 

DRAFTS. 

See  Bills  and  Notes. 

DRAINS  AND  SEWERS. 

Drainage  of  surface  waters,  see  Waters. 

DRILrlift. 

As  "material''  within  proteetiott  of  contrac- 
tor's bond    1917A,  336 

DRUNKENNESS. 

Intoxication  as  negligence 

1917A,  306  (Annotated) 

Effect  of  intoxication  of  person  injured  on 

liability  for  injury .1917A,  306 

DITE  PROCEI^  OP  LAW. 

See  Constitutional  Law. 

DUES. 

From  member  of  benefit  association,  see 
Insurance. 

EASEBIENTS. 

Extinguishment  of  easement  of  light  and 
air  in  favor  of  church  lot  by  conversion 
of  church  building  into  business  house 

1917 A,  524  (Annotated) 

EJECTION. 

Of  passenger  or  trespasser,  see  Canierw 


ELECTIONS. 

At    stockholder's    meeting,    see    Corjwra- 
tions. 
j  On  question  of  issuance  of  municipal  bonds 
'  1917 A,  201    (Annotated) 
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Quailflcatian  of  voturK. 

Who  entitled  to  vote  on  question  of  issu- 
ance  of   municipal   bonds.  .1917A,  291 

Residence 1917A,  201   ( Annotated ) 

BaliotA. 

Writing  in  naine  of  candidate  already  ap- 
pearing in  printed  form 1917  A,  211 

Placing  name  oi  candidate  on  ballol  both 
in  writing  and  by  Rticker. .  .  .  1917A,  211 

>oniiiiatioiis;  priniarles. 

Constitutionality   of    primary   election    law 

1917 A,  253   (Annotiited) 

Right  of  candidate  to  withdraw  his  name 
before    primary    election 19 17 A,    996 

^Mandamus  to  compel  omission  from  pri- 
mary ballot  of  name  of  one  withdrawing 
his  candidacy    1917A,  99(5 

Contests. 

Right  to  send  election  contest  to  the  law 
court  on  report   1917 A,  211 

Accepting  count  as  made  by  election  offi- 
cers and  not  that  found  at  the  time  of 
election  contest    1917 A,  211 

VMien  questioned  bailpt  vuiy  be  counted 

1917A,  211 

ELKCTRIC  lilGHT.  WIRES  AND 
BUI.BS. 

As  "material"  within  protection  of  contrac- 
tor's   bond    1917A,    336 

ELIGIBILITY. 

To  oflfice,  see  Ofiicers. 

EMBANKMENT. 

Diversion  or  obstruction  of  water  by,  see 
Railroads. 

EMBEZZLEMENT. 

Proof  of  corpus  delicti 

1917A,  1287  (Annotated) 
Of  special  deposit  by  ofiicers  of  bank 

1917  A,  519 
Defense   tliat   funds    were   appropriated    in 
good  faith   under  belief  that  owner  was 
indebted  to  the  one  taking  them 

1917A,  1287 

EMINENT  DOMAIN. 
For  what  pnriiofle. 

Exercise  of,  to  secure  right  of  way  for 
logging  road 191 7 A,   94    ( Annotated ) 

ppocediire:  award. 

Rival  claims  to  award 

191 7 A,  685   (Annotated) 

What  constitutes  a  taking  of,  or  injury 
to,  property. 

Sale  of  corporate  property  by  majority 
stock  holders  to  effect  a  dissolution  as  a 
taking  of  the  property  of  minority  mem- 
bers     1917A,  1174 

Riff:ht  to  compensation. 

Amount  of  recovery,  see  Damages. 

ENFORCEMENT. 

Of  judgment,  see  Judgment. 

EQUALITY. 

Of    immunities,    privileges,    and    protec- 
tions, see  Constitutional  I^w. 
In  taxation,  see  Taxes. 
l..i;..\.ini7A. 


EQUAL  PROTECTION  AND  FBIV- 
JhlAiKS. 

See  Constitutional  Law. 

EQUITABLE  ESTOPPEL. 

{See  E8topj>el. 

EQUITY. 

Aid  of,  to  participant  in  illegal  contract, 

see  Contracts. 
As  to  injunction,  sec  Injunction. 
Limitation  of  actions  in,  see  Limitation 

of  Actions. 
Jurisdiction   to  perform   instrument,  see 

Reformation  of  Instruments. 
As   to   specific   performance   of  contract, 

see  Specific  Performance. 
Subrogation  in,  see  Subrogation. 
Question  whether  action  is  one  at  law  or 

in  equity    1917A,  336 

Suit  in  equity  by  bona  fide  transferee  ot 
stock   certificate   to   compel    transfer   on 

books    1917A,    64 

Action  by  receivers  to  compel  directore  to 
account  for  losses  caused  by  their  mis- 
management   1917A,  971 

ERROR, 

As   to   appellate   review   in   general,   see 
Appeal  and  Krror. 

ESTATE. 

In  real  property  generally,  see  Deeds. 

ESTOPPEL. 
Of  state. 

Bv  delay;  permitting  expenditures 

1917A,  436 

By  deed  or  record. 

By  judgment    1917A,   1188 

Equitable  estoppel  ^^ncrally. 

Of  insurance  company,  see  Insurance. 

Raising  question  of  estoppel  for  first  time 
on   appeal    1917 A,   685 

Voluntary  payment  of  judgment  after  ap- 
peal therefrom  as  estopping^  appellant 
from  further  prosecution  of  appeal 

1917A,  1157 

Act  of  oOlcers  in  turning  over  to  bank 
funds  of  depositor  to  repay  their  own 
shortage  with  bank,  as  estopping  bank  to 
deny  that  it  has  the  funds  of  sucU  de- 
positor     1917A,   519 

As  to  corporate  e.xlstence  or  powers. 
Kstoppel  to  set  up  defense  of  ultra  vires, 
see  Corporations. 

By  re<*elvlng  benefits. 

Kstoppel  of  bank  to  deny  authority  of  cash- 
ier     19i6A,   1021 

EVIDENCE. 
Ill  geueral. 

Suflicioncy  of  objections  and  exceptions  to 

1917A,  740 

Review  of  discretionary  rulings  as  to 

1917A,  501 

Prejudicial  error  as  to  admission  or  exclu- 
sion of    1917A,  365 

Presuiitptions  unci  burden  of  proof. 

Eligibility  to  office    1017A,  1244 

Death:    tune  of    191 7A,   183 
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Burden  of  proving  that  carrier  had  >idt 
complied  with  Federal  legislation  as  to 
filing  and  publishing  rate  schedules 

]»17A,  265 
As  to  negligence  of  railroad  in  ob>4ru<'tiug 

water    bv    embankment 19 17 A,    501 

Burden  of  proof  as  to  performance  or  ten- 
der of  performance  of  conditions  of  con- 
tract    1917A,  1068 

Burden  of  proving  right  to  enforce  restrict- 
ive  covenant    1917A,    323 

Breach  of  conditions  of  insurance  policy 

irriTA,  '2^9 
Documentary  evUience. 
Rate  schedules  of  interstate  carriers 

1917A,  197 
DeiiioiuitratiTe   evidence;    articles    luid 
tliiugrs. 

Skull  of  person  murdered  1917 A,  1226 

Parol   and    extrinsic   conoerning    writ- 
ings. 
Parol   evidence  not  inconsisteht  with   that 
part  of  a  contract  originally  oral  which 
has  been  reduced  to  writing . .  1917 A,  68 
Prior  and  collateral  parol  agreements 

1917A,  58 
Meaning;   intention;   explanation 

1917A,  740,  1210 

To  identify   land 1917 A,  563 

Opinions  and  conclusions. 

Weight   of    1917A,    501 

Value;   damages    1917 A,  58,  501 

Opinion  whether  openings  in  tlie  sill  or 
buffer  of  a  passenger  car  serve  the  same 

purpose  as  grab  irons   1917 A,  558 

Confession;      testimony      or     evidence 

wrongfully  contained. 
Permitting  sheriff  who  arrested  defendant 
to  testify  to  conversation  with  him 

1917A,  1226 
Are   statements  made   by  witness   invohm- 
tary  because  he  was  brought  into  court 
by  process  to  give  his  testimony 

1917  A,  1287 
Relevancy  and  materiality. 

Custom  or  usage 1917  A,   740 

Character;  reputation 1917 A,  1226 

Damages   1917  A,  365,  394 

Care;  skill;  negligence 

1917A,  306,  394,  501 
Weight,  effect,  and  sufficiency. 
In  geneml. 

Review   of  facts   on   appeal,   see  Appeal 
and  Error. 
Weight  of,  as  question  for  jury 

1917A,  1287 
Expert  testimony;  opinions  ....1917 A,  601 

Circumstantial  evidence  1917 A,  1287 

Criminal  coBea, 
Proof  of  corpus  delicti 

1917A,  1287    (Annotated) 
Conviction     on     defendant's     extrajudicial 

admissions   1917A,  1287 

Admissibility  under  pleadings. 
Proof  of  local  custom  or  usage  not  pleaded 

1917 A,  740 

EXCEPTIONS. 

See  Appeal  and  Error. 
L.K.A.1917A. 


EXECUTION. 

Right  to  maintain  HctioR  on  a  judgment 
where  execution   may   be   issued   thereon 

1917 A,  187   (Annotated) 

EXECUTORS  AND  AD3IIN18TRA. 
TOKS. 

Appointment;  resignation;  removal. 

Who  entitled  to  appointment.  .1917 A,  486 

Liability. 

Agreement  by  director  of  corporation  to  de- 
clare and  pay  fixed  dividend  in  consider- 
ation of  his  release  from  personal  liabil- 
ity as  executor  of  estate  of  stockholder 

1917A,  1068 

Suits  affecting  estate. 

Right  of  executor  to  sue  for  money  award- 
ed on  condemnation  of  testator's  land, 
paid  into  court  and  obtained  by  third 
party  1917A,  685^ 

Right  to  maintain  action  for  death 

1917 A,  34   (Annotated) 

PveHentatlon  and  proof  of  claims. 

Time  to  present  1917A,  443 

DiHtrlbntion ;  accounting;  settlement; 
discbarge. 

Right  to  compensation  for  services  and  ex- 
penses in  defending  contest  of  will 

1917 A,  448  (Annotated) 

EXEMPTIONS. 

From  taxation,  see  Taxes. 

EXPERT  TESTIMONY. 

In  general,  see  Evidence. 

EXPLOSIONS  AND  EXPIiOSIVES. 

As  to  blasting,  see  Blasting. 
Injury  to  child   by   explosives  left  within 
his  reach ..  1917 A,  992,  1290  (Annotated) 

EXPULSION. 

Of  passenger  or  trespasser,  see  Carriers. 

EXTENDED  INSURANCE* 

Effect  of  loan  on  option  for 

1917A,  1237   (AnnoUted) 

PACTS. 

Review   of,   on   appeal,   see  Appeal   and 
Error. 

FARMERS. 

See  Agriculture. 

FARM  LOANS. 

See  Rural  Credits. 

FEDERAL  COURTS. 

See  Courts. 

FEE  SIMPLE. 

Creation  of,  by  will,  see  Wills. 

FENCES. 

Duty  of  railroad  as  to,  see  Railroads. 

FIDUC^IARY  RELATION. 

Between  corporation  and  its  officers,  sec 
Corporations. 
Of     majority     to     minority     stockholders, 

1917A,  1174. 
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FIGHTING— HIGHWAYS. 


FIGHTING. 

See  Assault  and  Battery, 

FINDINGS. 

Of  court,  see  Trial. 

FIRE  INSURANCE. 

See  Insurance. 

FIRES. 

Insurance  against  Iohs  by,  see  Insurance. 

FLOOD. 

What    constitutes    an    extraordinary    flood 

1917A,  601 

F.  O.  B. 

Rights  of  parties  on  sale  f.  o.  b. 

1917 A,  1157    (Annotated) 

FOOD. 

Collecting,  pasteurising,  and  selling  milk  as 
manufacturing  within  tax  exemption  laws 

1917  A,  48   (Annototed) 

Interstate  commerce  in   1917A,  1116 

Regulating  sale  of  food  products  in  package 
form 1017A,  1116 

FOREIGN  CORPORATIONS. 

See  Corporations. 

FORFEITURE. 

Of  insurance  policy,  see  Insurance. 

FORGERY. 

^    Payment   by  bank  of  forged  paper,   see 
Banks. 


r» 


FOR^IER  JEOPARDY* 

See  Criminal  Iaw, 

FORMER   SUIT  PENDING. 

As  ground  of  abatement 


1917  A,  671 


FRATERNAL  SOCIETIES. 

See  Insurance. 


FRAUD  AND  DECEIT, 
^'hat  constitutes. 

Concealment;  failure  to  disclose  facts 

1917A.  725 
Good  faith  of  party  making  statements 

1017A,  566 
Remedies. 

Right  to  reclaim  money  obtained  by  fraudu- 
lent means  after  its  payment  to  an  inno- 
cent third  person    1917 A,  704 

Right  to  reclaim  from  third  person  pro«- 
ceeds  of  draft  obtained  bv  fraud 

1917 A,    704    (Annotated) 
Rescission  of  contract  for   ....1917A,  482 

FRAUDS.  STATUTE  OF. 

See  Contracts. 

FREEDOM  OF  SPEECH. 

See  Constitutional  Law. 

FREIGHT  CARRIERS. 

See  Carriers. 
L.R.A.1917A. 


FRIGHT. 

Recovery  for  miscarriage  caused  by  fright 

1917A,  394,  70S 
Right   to   recover   for   fright  not  resulting 
in,  or  accompanied  by,  bodilv  injury 

"1917  A,  401 
GAS. 
As  to  gas  in  mine  generally,  see  Mines. 

Gll'T. 

Of  public  money,  see  Public  Moneys. 
By  will,  see  Wills. 
Regulating  use  of,  in  packages  of  food 

1917A,  1116 

GOOD  FAITH. 

Of  party  making  false  statements 

1917  A,  656 
Effect  of,  on  liability  for  embezzlement 

1917  A.  1287 

GOVERNOR. 

Presumption  as  to  eligibility  of  persons  ap- 
pointed  to  office   by    1917A,   1244 

GRAB  IRONS. 

Opinion  evidence  as  to  sufficiency  of  substi- 
tute  for    1917A,   558 

GUAR^INTY. 

Of  right  to  life,  liberty,  and  property,  see 
Constitutional  Law. 
By  bank 1917A,  737  (Annotated),  1021 

II.LRBORS. 

State  control   of    1917A,   1007 

Power  of  Federal  government  to  estahlisii 
harbor  lines    1917A,  1007 

HARMLESS  ERROR. 

See  Appeal  and  Error. 

HAY. 

Insurable  interest  in 

1917 A,  482   (Annotated) 

HEARIXG. 

Necessity  of,  to  constitute  due  process 

1917A,  118.5 

HEIRS. 

As  to  descent   and   distribution   to,   see 
Descent  and  Distribution. 
Liability  of,  for  loss  caused  by  negligence 
of  ancester    1917 A,  971 

HIGHWAYS. 

Injury  by  trains  at  crossings,  see  Rail- 
roads. 
EHlablisliincnt. 

By  dedication,  see  DiKlication. 
Acceptance  ..1917A,  350  (Annotated),  1150 
Across  railroad  property,  condition  of 

1017A,  543 
Improvements:     repairs:      fixing     and 

chauging  grade. 
Building  and  repair  of  pavement  or  side- 
walk   and    street    lighting    and    other 
fiublic  improvements  generally,  see  Pub- 
ic Improvements. 
Statute  requiring  owner  of  premises  to  lay 
sidewalk  in  front  thereof 191 7A,  472 


HOLI  DA  YS— 1>.  J  U  NOTION. 
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Difloontlnnance:  alteration;  abaRdon- 
menc. 

Rights  of  individuals  on  vacation  of 

1917 A,   1120    (Annotated) 
1100   (Annotated) 

HOLIDAYS. 

See  .Sunday. 

HOMIt:  RULK. 

As  to  local  self-government,  see  (institu- 
tional Law. 

HOMICID£. 

Evidence  in  prosecution  for,  see  Evidence. 
Indictment  for   1917 A,  1226 

HOURS  OP  liABOR. 

See  Master  and  Servant. 

HUSBAND  AND  WIFE. 

As  to  marriage,  see  Marriage. 

In  general. 

Competency  of,  as  witnesses 

1017  A,  1    (Annotated) 

Measure  of  damages  for  injuries  to  married 
women    1917 A,  394 

Wife  as  agent  of  husband. ..  .1017 A,  1128 

Imputing  negligence  of  wife  to  husband 

1917A,  1128 

LialiUities  of  liusbaud. 

For  necessaries  furnished  wife  living  apart 
from  husband.  .1917A,   957    (Annotated) 

Propeptj*  rights. 

Husband's  estate  by  curtesy,  see  Curtesy. 

Effect  of  conveyance  to  create  separate  es- 
tate in  married  woman 1917A,  671 

Covenant  in  deed  conveying  separate  estate 
to  woman  in  fee  restraining  its  aliena- 
tion by  her 1917A,   671    (Annotated) 

Conveyance  by  wife  of  her  separate  estate 
in  violation  of  provisions  of  deed  to  her 

1917A,  671 

Aefions. 

By  xntfe. 

For    personal    injury 191 7 A,   894 


IDKNTITV. 

Parol  evidence  as  to 

ILLNESS. 

vSee  Sickness. 


1917A,  663 


IMPAIRMENT. 

Of  obligatioi^s,  see  Constitutioiuil  Law. 

IMPLIED  AGREEMENTS. 

See  Contracts. 

IMPLIED  CONDITION. 

See  Covenants  and  Conditions. 

I3IPIJED  COVENANT. 

See  Covenant  and  Conditions. 

IMPLIED  DEVISE. 

See  Wills. 

IMPOSSIBILITY. 

As  ground  of  relief  from  contract 

1917A,  648 
L.R.A.1917A. 


IMPROVEMENTS. 

Highway   improvements,    see   Highways; 
Public  Improvements. 
Bight  of  vendee  to  improvements  placed  on 

property  by  tenant  1017 A,  415 

Passage  of,  under  deed 1017 A,  41o 

Allowance  for,  in  estimating  value  in  con- 
demnation proceedings    ....    1917 A,  68o 


I3IPUTED  NEGLIGENCE. 

See  Negligence. 

IMPUTED  NOTICE. 

See  Notice. 

IXCOM  PATABUilTY. 

01  offices  1017A,  211   (Annotated), 

228  (Annotated) 

INCOMPEl'ENT  PERSONS. 

As  to  married  women,  see  Husband  and 

Wife. 
Incompetency  of  witnesses,  see  Witnesses. 

Insanity  of  insured  at  time  of  loss  at  ex- 
cuse for  failure  to  furnish  proofs  of 
loss lOlTA,  299  (Annotated) 

Right  of  insane  person  to  prosecute  action 
in  his  own  name  by  a  next  friend 

1917A,  299 

Time  for  objection  that  insane  plaintiff 
cannot  sue  by  next  friend  . .  1917 A,  299 

INDEMNITY. 

Bonds  for,  see  Bonds.  * 

In    general,    see    Contribution    and    In- 
demnity. 

INDICTMENT,  INFORMATION,  AND 
COMPLAINT. 

Indictment  for  murder 1917 A,  1226 

INDORSEMENT. 

Of  bill  or  note,  see  Bills  and  Notes. 

INEVITABLE  ACCIDENT. 

As  ground  for  nonperformance  of  contract 

1917A,  648 

INFANT. 

Kight  of  action  for  death,  of  . .  1917A,  1128 
Proximate  cause  of  injury  to  . .  1917 A,  1290 
Injury  to,  by  explosives 

1917A,  992,  1290  (Annotated) 
Liability  of  city  for  injury  to,  through  neg- 
ligence of  municipal  employeee 

1917A,  992 
Unlawful  employment  of  ....  1917 A,  1128 
Contributory  negligence  of  infant  employee 

1917A.  1128 

INFORMATION. 

For  criminal  offense,  see  Indictment,  etc. 

INHERITANCE. 

See  Descent  and  Distribution. 

INJUNCTION. 

Right  to,  anil  when  granted. 
In  general. 

Against  nonlibelous  publication  of  political 
matter  which  is  false  or  misleading 

1917 A,  160  (Annotated) 


1328 


INSANITY— JOIKT  CREDITORS  AND  DEBTORS. 


Against   infringement  of   easement 

1917  A,  624 
Against  legal  proceedings. 

Conflict  of  jurisdiction  as  to,  see  Courts. 

Ciiminal  proeeedings    1917 A,  421 

Procedure. 

Who  may  maintain  injunction  suit 

1917A,  495 

INSANITY. 

See  Incompetent  Persons. 

INSOIiVENCY. 

As  to  bankruptcy,  see  Bankruptcy. 
Of  bank,  see  Banks. 
Of  corporation,  see  Corporations. 
As  to  receivers,  see  Receivers. 

INSPECTION. 

Of  goods  by  insurer  after  loss 

1917A,  1078   (Annotated) 

INSTRUCTIONS. 

See  Trial. 

INSURABIi£  INTISRJEST. 

See  Insurance. 

INSURANCE. 

Relief  from  compromise  and  settlement  of 
claim  under  fire  policy  because  of  mis- 
representations of  adjuster  . .  191 7 A,  482 

Insurable   interest;    who   may   be   ben- 

"     eflciarles. 

In  property. 

Insurable  interest  in  hay  of  one  working 
farm  under  contract  for  share  of  the  liay 
produced  beyond  amount  necessary  for 
owner's  stock  ..  1917 A,  482  (Annotated) 

/»  lif^. 

Illegality  of  policy  for  lack  of  insurable 
interest  as  affecting  right  to  recover  back 
premiums  paid..l917A,  475  (Annotated) 

The  policy  or  contract  g^encrally. 

Constitution,    rules   and    by-laws 

1917A,   170    (Annotated)    183 

Oanoelation;  surrender;  paid-up  policy. 

Extended  insurance ;  effect  of  loan  on  option 
for 1917 A,  1237   (Annotated) 

Warranties;  representation;  conditions, 
description. 

Burden  of  proof  as  to  breach  of  conditions 

1917A,  299 

Condition  as  to  sole  and  unconditional  own- 
ership        1917 A,   299 

Change  of  title  or  interest 

1917 A,   29    (Annotated) 

Book  warranty  and  iron-safe  clause 

1917  A,  1078 

Other  insurance    1917A,   604 

Forfeiture. 

By  sale  of  goods  injured  by  Are  without 
notice  to  insurance  company.  .1917 A,  1078 

Premiums  and  assessments. 

Recovery  of  premiums  or  assessments 

1917 A,  175   (Annotated) 

Waiver;  estoppel. 

By  receipt,  demand,  or  retention  of  premium 
or  asBcssment   1017A,  1062 

Estoppel  by  denial  of  liability.  .1917 A,  290 

By  furnishing  blatiks  for  making  proofs  of 
loss   . ..   1917  A,  1062   (Annotated) 

L.B.A.1917A. 


Notice  and  proofs  or  loss;  arbltrati<ni% 

Proofs  of  loss   ..    1917A,  299   (Annotated) 

1062   (Annotated) 
Appraisement  and  ijispection  of  goods:    d^ 

mand  for 1917 A,  1078   (Annotate  I; 

Risk    and    causes    of    loss,    injury,    or 

death. 
Uiuler  accident  or  health  policies. 
Blood  poisoning.  .1917A,  1050   (Annotated) 
£xtcut  of  injury  or  loss;  of  recovery. 
Provision  as  to  reduced  liability  in  case  of 

death  from  blood  poisoning.  .1917A,  1050 
Defenses:  release. 
Mortgagor's  acts  as  aflfecting  mortgagee 

1917 A,  604  (Annotated; 
Actluns:   enforcing  payment. 
Presumption   and   burden  of   proof 

1917  A,  299 
Pleading  in  action  on  policy. . .  .1917A,  1078 
Question  for  jury  in  action  on  policy 

1917  A,  1078 

INTENT. 

Of  testator,  see  Wills. 
Of  legislature  in  passage  of  statute 

1917A,  1116 
Parol  evidence  as  to 1917 A,  740,  1210 

INTEREST. 

Bight  of  state  to  appropriate  money  to 
guarantee  payment  of  interest  on  farm 
loans    1917A,   495 

INTERN Ali  REVENUE. 

Federal  permission  to  inclose  in  packages 
of  tobiacco  redeemable  coupons,  profit 
sharing  certificates,  etc.;  effect  on  state 
restrictions    1917A,  421 

INTERSTATE  COMMERCE. 

See  Commerce. 

INTERSTATE  COMMERCE  COMMIS- 
SION. 

Opinion  evidence  as  to  whether  substitutes 
for  grab  irons  required  by  Commission  to 
be  placed  on  cars  serve  the  same  purpose 

1917A,  558 

INTERURBAN  RAIIiROAD. 

Application  to,  of  Federal  Safety  Appli- 
ance Act 1917  A,  558 

INTOXICATING  LIQUOR. 

Forbidding  use  of  liquor  in  club-rooms 

1917A,  314 

INTOXICATION. 

See  Drunkenness. 


IRON  SAFE  C  LAUSE. 

In  insurance  policy    . . . . 


1917A,  1078 


JEOPARDY. 

See  Criuiinal  I^w. 


JOINT  CREDITORS  AND  DXJBTORS. 
Release  of  one  joint  debtor. 

Effect  of,  to  discharge  others  . .  1917A,  128 


JOINT  EKTERPRISE— LIMNS. 
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JOINT  £NT£RPRIS£. 

When  persons  engaged  in,  so  a«  to  kave  neg- 
ligcnce  of  one  imputed  to  the  other   ' 

1917A,  64A 

JtiDGMEfNT. 

On  appeal,  see  Appeal  and  Error. 

Form  and  snbstance. 

Non  obstante  veredicto 1917A,  1194 

Modiflc^tioii. 

Rendition  of  modified  judgment  on  appeal 

lOirA,  330 

Effect  and  conclusiveness  of,  generally. 

Estoppel  by  judgment   1917 A,  118S 

Effect  of  decree  procured  against  persons 
who  have  no  interest  in  the  controversy 

1917A,  '671 

Rulings  on  demurrer   1917A,  128 

Collateral  attack. 

Ob  settlement  by  attorneys,  with  sanction 
of  court,  of  suit  against  employer  for 
death  of  employee    1917A,  270 

What  matters  concluded. 

Effect  of  award  in  condemnation  proceed- 
ings to  settle  controversy  as  to  title  to 
land 1917 A,  685  (Annotated) 

As  to  parties. 

Judgment  requiring  attorneys  to  return  fees 
paid  them  for  services  as  res  judicata  of 
rights  of  attornevs  between  themselves 

1917A,  448 

Persons  not  parties  or  notified.  .1917 A,  685 

DlHcharsre. 

Dismissal  of  appeal  because  o<  TOlttDtAry 
payment  of  juag«ient  after  appeal  there- 
from        1917A,  1157 

Revival;  enforcement. 

Right  to  maintain  action  on  a  judgment 
where  execution  may  be  issued  thereon 

1917 A,  187    (Annotated) 

When  right  of  action  on,   is  barred 

1917A.  187 

JURISDICTION. 

Of  appellate  court,  see  Appeal  and  Error. 
Of  courts  generally,  see  (Courts. 

JURY. 

Questions  for,  see  Trial. 
Instructions  to,  see  Trial. 
Sufficiency  of  record  on  appeal  to  show  that 
valid  jury  was  empaneled  and  sworn 

1917A,  1216 

IjACHCS. 

Estoppel  by,  see  Estoppel. 

To  biar  action,  see  Limitation  of  Actions. 

IiAK£S. 

TKle  to  land  under  waters  of.  .1917A,  1007 

LAND  CONTRACTS. 

See  Vendor  and  Purcliaser. 

IiANBIiOR1>  AN^  TBNANT. 

Ijeases. 

Lease  of  railroad,  see  Railreade. 
Binding  effect  of  eovenante  on  assignee  of 

lessor  1917  A,  121  (Annotated) 

L.R.A.1917A.  84 


Rights  and  liabilities  of  yai-tles  ^eiio 
erally. 

As  to  improvements  placed  on  property 

.   -IIWTA,  121,  415 
lilabllity  of   landlord   for  defective  or 
dangerous  premises. 

Liability  to  tenant  for  sioknesa  caused  by 
unsanitary  condition  of  premises 

1917 A,  993  (Annotated) 
As  to  rent. 
After  retaking  possession 

1917 A,  205    (Annotated) 

LAND  XTNDKR  WATER. 

See  Waters. 

LARCKNY. 

Forbidding  holding  under  herd  of  calves 
under  seven  months  of  age  in  absence  of 
their  mothers  as  exorcise  of  police  power 
to  prevent  larceny   1917A,  1186 

LAW  OF  PLACE. 

See  Conflict  of  Laws. 

LEASE. 

In  general,  see  Landlord  and  Tenant. 
Oil  and  gas  lease,  Bee  Mines. 
Of  railroad,  see  Railroads. 

LEGACY. 

In  general,  see  Wills. 

LEGAL  REPRESEXTATIVES. 

See  Executors  and  Administratorn 

LEGISLATURE. 

Police  power  of,  see  Constitutional  Law. 
Infringement   by,   of   right  of   local   self 

government,  see  Constitutional  Law. 
Power    as   to    public    funds,    see    Public 
Moneys. 
I^islative  intent  as  guide  to   interpreta- 
tion of  statute 1917A,  1116 

Control  over  municipality    ..    1917Ay  1244 

Power    of   state    legislature    to   give    state 

courts  jurisdiction  of  proceeding  to  sell 

ship  because  of  disagreement  between  its 

owners   1917A,'  1100   ( Annotated ) 

LIBERTY. 

Guaranty  of  right  to,  see  Constitutional 
Law. 

LICENSE. 

Vee  of  railroad  line  under,  see  Railroads. 
Equal    protection    and    privileges    as   to, 

see  Constitutional  Law. 
Due  process  as  to,  see  Constitutional  Law. 

LIENS. 

Of  carrier  for  freight  charges,  see  Car- 
riers. 
Of  chattel  mortgage,   see  Chattel  Mort- 
gage. 
Subrogation  to,  see  Subrogation. 
One  having  lien  on  property  which  is  dis- 
charged by  stranger  as  necessary  party 
to  action  by  latter  to  secure  subrogation 
to  former's   rights  as  against   a    second 
Hen    1917A,  731 
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LIFE  ESTATE-^MASTER  AKD  SERVANT. 


LIFE  ESTATE. 

Creation  of,  by  will,  gee  Wills. 

lilFE  INSURANCE. 

See  Insurance. 

lilFE   TENANTS. 

By  curtesy,  see  Curtesy. 
As  to  life  estate  and  remainders,  gener- 
ally, see  Wills. 


I 


MGHT. 

Easement  of 


1917 A,  524   (Annotated) 


LIMITATION    OF   ACTIONS. 
Equitable    remedy;    laches. 

Estoppel  by,  see  Estoppel. 

Raising  question  of  laches  for  first  time  on 
appeal   1917A,  685 

When  statute  runs. 

Against  action  on  contract  to  render  serv- 
ices for  compensation  to  be  made  at  death 
of  person  served    1917A,   1 

Accrual  of  cause  of  action  against  direct- 
ors of  hank  for  losses  due  to  defalcation 
of  cashier   1917 A,  971    (Annotated) 

When  action  Is  barretl. 

Action  on  judgment 1917A,  187 

LIMITATION   OF  LIABILITY. 

As  to  freight,  see  Carriers. 

LIS  PENDENS. 

Abatement   by  pendency  of  action 

1917A.  671 

LOANS. 

Recording  of,  see  Records  and  Recording 

Laws. 
Farm  loans,  see  Rural  Credits. 
Effect  of,  on  option  of  insured  for  extended 
insurance 1917 A,  1237   (Annotated) 

LOCAL  IMPROVEMENTS. 

See  Public  Improvements. 

LOCAL  LEGISLATION. 

See  Statutes. 

LOCAL   SELF   GOVERNMENT. 

Constitutional    right    of,    see    Constitu- 
tional Law. 

LOGS   AND   LOGGING. 

Eminent  domain  to  secure  right  of  way  for 
logging  road   ..    19T7A,  94    (Annotated) 

LOSS. 

Of  freight,  see  Carriers. 

Of  insured  property,  see  Insurance. 

LOST   INSTRUMENTS. 

Loss  of  check  forwarded  by  bank  for  col- 
lection        1917 A,  655    (Annotated) 

IiUACBER. 

Lumber  used  in  scaffolds  and  forms  for  con- 
crete construction  as  within  protection 
of  contractor's  bond    1917A,  836 

L.R.A.1917A. 


LUNATICS. 

See  Incompetent  PeraooB. 

MACHINERY. 

Machinery  and  appliances  which  become 
part  of  contractor's  permanent  outfit  as 
within  protection  of  his  bond.  .1917 A,  336 

Material  for  repair  and  equipment  of,  as 
within  protection  of  contractor's  bond 

1917A,   33C 

MANDAMUS. 

Wlien  may  Issue. 

To  compel  omission  from  primary  election 
ballot  of  name  of  one  who  withdrew  his 
candidacy    1917  A,   996 

To  secure  admission  of  person  to  office 

1917A,   1244 

MANUFACTURING. 

What  constitutes  within  meaning  of  tax 
exemption  laws..  1917 A,  48   (Annotated) 

MAPS. 

Dedication  by,  see  Dedication. 

MARRIAGE. 

Husband  and  wife  generally,  aee  Husband 
and  Wife. 
Condition  In  will  against 

1917  A,  40  (AnnoUtedt 

Validation  of  marriage  void  when  entered 

into   1917A.  492 

MARRIED   WOMEN. 

In  general,  see  Husband  and  Wife. 

MARTIAL  LAW. 

Right  of  commander  of  army  in  possession 
of  territory  to  seize  private  property  or 
levy  contributions  to  meet  his  military 
necessities    1917 A,  276 

MASTER  AND   SERVANT. 

As     to     workmen's     compensation,     see 
Workmen's  Compensation. 
Imputing  servant's  knowledge  to  employer 

1917  A,  619,  1290 
Materials   for  outfitting  a  boarding  house 
for  contractor's  employees  or  claim  for 
provisions  to  feed  them  as  within  protec- 
tion of  contractor's  bond    . .    1917A,  336 
Hours  of  la1>or. 

Liability  to  penalty  for  unintentional  omis- 
sion of  single  instance  of  excessive  serv- 
ice by  employees  from  report  required  by 
Interstate  Commerce  Commission 

1917A,  1198  (Annotated) 
Mastcr*s  liability  to  servant  generally. 
As    to    liability    under    workmen's    com- 
pensation   act,    see    Workmen's    Com- 
pensation. 
Collateral  attack  on  settlement,  with  sanc- 
tion  of  court,   of  suit  against  employer 

for  death  of  employee   1917 A,  270 

Unlawful  emplovment  of  children 

191TA,  38,  1128 

Notice  of   injury    1917A,   76 

Safety  as  to  place  and  upptfmpes. 
Railroad  and  street  railicay  oases. 

Safety  appliaacee   1917A,  558 

Contributory  n^Ugemce* 

Of  iaf aat 1917A.  1128 


MATERIAL— MOTIONS  AND  ORDERS. 
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I.ial»illty  of  master  for  acts  of  servant 
or   liido|>endent  contractor. 

For  acts  of  servQnt. 

Carrier's  liability,  see  Carriers. 

Liability  ol  city  for  negligence  of  officers  or 
agents    1917A,   399,   992 

Liability  of  one  conducting  school  for  in- 
struction in  automobile  driving  for  in- 
jury through  incompetency  of  pupil  whom 
one  of  his  teachers  intrusts  with  car 

1917 A,  394   (Annotated) 

I'ailure  of  person  in  charge  of  powder 
house  to  object  to  removal  of  powder  by 
small  boys  as  rendering  master  liable 
for  resulting  injury* 1917A,  1290 

3L\TKHIAL,. 

What  is  ''material"  within  protection  of 
contractor's  bond  1917A,  330 

MATERIALITY. 

Of  evidence,  see  Evidence. 

MAYOR. 

Acceptance  by,  of  office  of  police  judge  as 
vacating  office  of  mavor 

1917A,  211    (Annotated) 


ME.\XING. 

Parol  evidence  as  to 


1917A,  740 


MEETING. 

Of  stocidiolders,  see  Corporations. 

MENTAL  ANGUISH. 

Damages  for>  sff  Damages. 

SlEXICAN   REVOLUTION. 

Riglit  of  United  States  court  to  question 
validity  of  title  to  goods  scissed  to  pay 
war  contribution 

1917 A,  276   (Annotated) 

MIT.K. 

Collecting,  pasteurizing  and  selling,  as 
"manufacturing"  within  tax  exemption 
Uws    1917A,  48    (Ajinotated) 

MINES. 

Oil  and  gas  mines. 

Leases. 

Conditions  as  to  developini^ 

1917 A,  in  (Annotated) 

MINORITY    8TOCKHOTjDERS. 

Fiduciary  relation  of  majority  to  minor 
stockholders 1917A,  1174 

Right  of  majority  stockholders  to  dissolve 
corporation  against  protest  of  minority 

1917A,  1174 

MISCARRIAGE. 

Damages  for  1917 A,  394 

Right  to  recover  for  miscarriage  caused 
by  fright   1917A,  394,  709 

]iaSREPRESENTATIONS. 

In  general,  see  Fraud  and  Deceit. 
By  insured,  see  Insurance. 
L.R.A.1917A 


MISTAKE. 

Reformation  of  instrument  for,  see  Refor- 
mation of  Instruments. 
As  ground  for  refusal  of  speeific  perform- 
ance of  contract   1917A.  200 

MITIGATION. 

Of  damages,  see  Damages. 

MODIFICATION. 

Of  judgment,  see  Judgment. 

MONEY. 

As  to  public  money,  see  Appropriations; 
Public  Moi.     .-s. 

MONEY  HAD  AND  RECEIVED. 

See  Assumpsit. 

MONEY  IN  COURT. 

Rival  claims  to;  raising  question  as  to,  for 
first  time  on  appeal   19 17 A,  685 

Right  of  executor  to  sue  for  money  award- 
ed on  condemnation  of  testator's  land, 
paid  into  court  and  obtained  by  third 
party    1917A,  685 

MONOPOLY     AND     COMBINATIONS. 
Combination     In     restraint     of    trade, 
oomnier<?e,  or  competition. 

Contracts    between    two    persons    in    re- 
straint of  trade,  see  Contracts. 
Right  of  private  individual  to  set  up  de- 
fense that  contract  is  in  violation  of  the 

anti-trust  law   1917A,  1276 

Stipulation  in  contract  to  control  price  at 
which  article  shall  be  resold 

1917A,  1276  (Annotated) 

MORTGAGE. 

As  to  chattel  mortgage,  see  Chattel  Mort- 
gage. 
Reformation  of,  see  ReCormation  of  In- 
struments. 
E.xemption  of  mortgages  from  ta.\ation 

1917A,  496 
Exemption  from  payment  of  recording  fees 
of  holders  of  farm  loan  mortgages 

1917A,  495 
Rlglits  and   llnbllitles   of  parties  sen* 

erally. 
Insurance  policy  taken  out  by  mortgagee  as 
additional    insurance    within    forfeiture 
clause  in  policy  taken  out  by  mortgagor 

1917A,  604 
Rights  of  mortgagee  under  insurance  policy 

1917 A,  604   (Annotated*) 

Effect  of  disdiarge    of    first    mortgage  to 

make  a  second  mortgage  first  lien  on  the 

property  1917A,  734 

Subrogation  to  rights  of  mortgagee 

1917  A,  731,  734 

MOTHER. 

Right  of  action  by,  for  death  of  child 

1917A,  1128 

MOTIONS  AND  ORDERS. 

Raising  question  for  consideration  on  ap- 
peal by  motion,  see  Appeal  and  Error. 
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•  MUNICIPAL  CORPORATIONS— NOTICE. 


MUNICIPAL  corporations: 

Ab  to  municipal  bonds,  see  Bonds. 
Public  improvements  by,  in  general,  see 
PabHc  Improvements. 
Vested   right    in   municipal    oIKce 

1917  A,    1244 
Cliurler;    form   of   govern nieat. 
Commission  form  of  government 

1917 A,  1244   (AnnoUted) 
Powers  and  duties  generally. 

Right  to  local  self  government,  see  Con- 
stitutional La\v. 
Limitation  of  powers  to  those  conferred  by 

charter    1917  A,  1244 

Legislative  control  of 1917A,  1244 

Ordinances. 

Regulations  as  to  buildings,  see  Buildings. 
Ordinances  as  to  sale  or  use  of  liquor, 
see  Intoxicating  Liquors. 
Violation  of  ordinance  as  negligence 

1917A,  710 
Power  to  declare  what  shall  be  a  nuisance 

1917A,  314 
Power  to  prohibit  dancing  by   patrons  of 
public  restaurant 

1917 A,  1170    (Annotated) 
Iilai)IUty    fur    damages. 
For  injuries  inflicted  by  animals  on  visitors 

in  zoological  garden 1917A,  399 

Liability  for  damages  for  injury  through 
negligence  of  servant  engaged  in  con- 
structing highway  in  leaving  explosives 
unguarded   1917 A,  992 

MURDKR. 

See  Homicide. 

MUTUAL  BENEFIT  SOCIETIES. 

See  Insurance. 

MUTUAI.  MISTAKE. 

Reformation  of  instrument  for.  .1917 A,  600 

NAVIGABLE  WATERS. 

See  Waters. 

NEGESS.ARIES. 

Husband's  liabiHtv  for 

1917A,  957    (Annotated) 

NSGLIGENCE. 

In  general. 

In  use  of  automobiles,  see  Automobiles. 

In  payment  of  checks,  see  Banks. 

Of  Wnk  in  eollecting  commercial  paper, 
see  Banks. 

As  to  blasting,  see  Blasting. 

Of  or  toward  passengers,  see  Carriers. 

Conflict  of  laws  as  to  liability  for,   see 
Conflict  of  Laws. 

Matters  peculiar  to  action  for  death,  see 
Death. 

In  causing  fright,  see  Fright. 

Joint  liability  in  case  of,  see  Joint  Cred- 
itors and  Debtors. 

Of  municipal  corporation,  see  Muncipal 
Corporations. 

Proximate  cause  of  injury  by,  see  Proxi- 
mate Cause. 

Injury  at  railroad  crossing,  see  Railroads. 

Release  from  liabiHtv  for,  see  Release. 
L.R.A.19nA. 


When  statute  of  limitations  begins  to  run 

against   actioir  for    1917 A,   971 

Pleading   in   action   for    1917A,   128 

Relevancy  of  evidence  as  to 

1917A,  306,  394,  501 

Instructions  as  to 1917A,  306,  543 

Liability  of  receiver  for  negligence 

1917A,  536 
Violation  of  statute  or  ordinance  as 

1917A,  710 
Voluntary  intoxication  as  negligence 

1917A,  306 
l)an<2:erou<«    agencies. 
Injury  to  child  by  explosives  . .  1917A,  1290 
Dangerous  prenifseK. 
Liability  of  landlord,   ace  Landlord  and 
Tenant. 
Liability    oi    contractors    for    erection    of 
building  for  injury  to  person  rightfully 

on   premises    1917A,   128 

Injuries  to  children;  dangeroua  attractions 

1917 A,  1290  (Annotated) 
Contributory    negligence   jzrenerally. 
Relevancy  of  evidence  as  to  . .   191 7  A,  306 
Violation  of  Sunday  law  as   ..  1917A,  128 
Intoxication  of  person  injured.  .1917 A,  30G 

Of  parents 1917  A,   1128 

Of  tenant  in  remaining  in  unsanitary  house 

1917 A,  993  (Annotated) 
Imputed. 
Imputing  negligence  of  wife  to  husband 

1917A,   1128 

Of  driver  to  passenger   1017A,  543 

When  are  persons  engaged  in  joint  enter- 
prise        1917  A,   643 

NEGOTIABLE   INSTRUMEN^TS, 

See  Bills  and  Notes. 

NERVOrS   FRIGHT. 

See  Fright. 

NET  EARNINGS. 

Definition  of  net  earnings  which  will  per- 
mit payment  of  dividend  . .   1917 A,  1068 

NEWSPAPERS. 

Freedom  of  press,  see  Constitutional  Law. 

NEW  TRIAL. 

Raising  question  for  review  on  appeal  by 
motion  for    1917 A,   1194 

NEXT   FRIEND. 

Right  of  ins&ne  person  to  prosecute  action 
in  his  own  sasM  by  a  next  friend 

1917A,  299 

NOX  OBSTANTE  VEREDICTO. 

Judgment  non  obstante  veredicto 

1917A,  1194 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 
In   general. 

Necessity  of,  to  constitute  due  process 

'     1917A,  1185 

Of  rights  of  third  persons  in  note  taken  by 

assignment  1917A,  704 


N  UlSANCKS-^PARTJSERSHIP. 
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To  master  of  iajm^  to  aqrvAot 

1917A,  7a 
Forfeiture  of  inaurancQ  by  sale  of  goods  in- 
jured bv  lire  without  notice  to  insurer 

1917A,  X078 
Iniputod. 
By  knowledge  ol  agent  or  representative 

lOlTA,  519,  1290 

m 

NriSAXCES. 
What  are. 

City's  power  to  declare  what  constitutes 

1917A,  314 
Remedies. 
Special  injury  in  general 

1917 A,   1150    (Annotated) 

OBJECTIONS. 

To  raise  question  on  appeal,  see  Appeal 
and  Error. 

OBSTRrCTION. 

Of   water   by   railroad   embankment,    see 

Railroads. 
Of  water  generally,  see  Waters. 

OFFIC'ERS. 
In  ^eiicrnl. 
Of  bank,  see  Banks. 

Of  private  corporation  generally,  see  Cor- 
porations. 
Mandamus  to,  see  Mandamus. 
As  to  receivers,  see  Receivers. 

Vested  right  in  office 1917A,  1244 

Mandamiis  to  compel  admission  to  office 

1917A,  1244 
Power  of  legislature  as  to  municipal  offioers 

1917A,   1244 
Eligibility. 
Presumption  and  burden  of  proof  as  to 

1917A,  1244 
Holding  other   office 

1917A,  228  ( Annotated ) 
211    (Annotated) 
Qaallfyfng;    Induction;    viioaiicy. 
Acceptance    by   mayor    of    office   of    police 
judge  as  vacating  office  of  mayor 

1917 A,  211  (Annotated) 

OFFICIAL  BALLOTS. 

See   Elections. 

OIL. 

Oil   mincB,  see  Mines. 

OPIXIOX. 

As  evidence,  see  Evidence. 

ORAL  CONTRACT. 

In  general,  see  Contracts. 
Specific  performance  of,  see  Specific  Per- 
formance. 

ORAL   EVIDENCE, 

See  Evidence. 

ORDINANCES. 

In  general,  see  Municipal  Corporations. 

ORIGINAL   PACKAGES. 

Interstate  commerce  in 191 7A,  1116 

L.R.A.1017A. 


t  OVERALIiS. 

As  "material"  within  protection  of  eon- 
tractor's  bond    1917A,  336 

OVJi^RFLOW. 

Liability  for,  see  Waters. 

OWNERSHIP. 

Of  property  insured 

1917 A,  2§  (Annotated)  299 

PACKING   FOR  BOATS. 

Aft  "material"  within  proteotion  of  contract- 
or's bond    1917A,  336 

PAID    UP   INSUR.%NC£. 

See  Insurance. 

PAINT. 

As  "material**  within  protection  of  con- 
tractor's bond    1917A,   35« 

PARENT    AND    CHILD. 

As  to  infants  generally,  see  lafants. 
Negligence  of   parents  contributing  to  in- 
jury to  child    1917 A,  1128 

PAROL  CONTRACT. 

In  general,  see  Contracts. 
Specific  performance  of,  see  Specific  Per- 
formance. 

PAROL   EVIDENCE. 

As  to  writing,  see  Evidence. 

PARTIAL  INTESTACY. 

See  Wills. 

PARTIES. 

Who  are  affected  by  judgment,  see  Judg- 
ment. 
Plaintifls. 
In  suits  by  incompetent  persons,  see  In- 
competent Persons. 
Who  may  have  remedy  against  nuisance, 

see  Nttisanees. 
Riglit  of  action  by  receiver,  see  Receivers. 
On  matters  of  public  right » . .  .1917 A,  495 
Profier  and   necessary  parties  defentl- 

ant. 
One  having  lien  on  property  which  is  dis- 
charged by  stranger  as  necessary  party 
to  action  by  latter  to  secure  subrogation 
to  former's  rights  as  against  a  seeond  lien 

1917 A,  731 

PARTNERSHIP. 

Competency  of  one  member  to  testify  as  to 
settlement  with  member  since  deceased 

1917A,  44.S 

Part  owners  of  ship  as  partners  in  its 
management 1917A,  1100 

Right  of  creditor  of  individual  partner  ia 
a  bankrupt  firm  to  be  paid  out  of  part- 
ner's individual  estate  to  exclusion  of 
creditors  of  partnership 1917A,  135 

Right  of  member  of  partnership  of  attor- 
neys who  by  direction  of  court  returns 
fee  paid  for  services  in  settling  an  estate 
to  contribution  by  his  copartners;  effect 
of  invalidity  of  settlement 

1917 A,  443   (Annotated) 
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PASSENGER  CARRIERS— PREFERKNCE. 


PASSBXGER  CARKIERS. 

See  Carriers. 

PAVEMENT. 

In  general,  see  Public  Improvements. 

PAYMENT. 

Recovery    back    of    payments   made,    see 

Assumpsit. 
Of  depositor's  check,  see  Banks. 
Of  judgment,  see  Judgment. 
Subrogation  for,  see  Hubrogation. 

Validity  of  statute  requiring  milk  dealers 
to  pay  for  purchases  twice  a  month 

11)17A,  480 

Effect  of  maker  of  note  furnishing  money  to 
purchase  it  through  an  agent  or  reim- 
bursing third  person  who  first  purchased 
it  with  his  own  funds 1917 A,  726 


PENAL    STATUTE. 

Ambiguity  in    


1917A.  1198 


PENAIiTIES. 

Equal  protection  and  privileges  as  to 

1917A,  421 
Liability  to  penalty  for  unintentional  omis- 
sion of  single  instance  of  excessive  serv- 
ice by  employees  from  report  required  by 
Interstate   Commerce  Commission 

1917 A,  1198  (Annotated) 


PENDENCY 

Of  action  to  abate  suit 


1917A,  671 


PERFORMANCE. 

Of  contract,  generally,  see  Contracts. 

Of  covenant  or  condition,  see  Covenants 
and  Conditions. 

Specific  performance,  see  Specific  Per- 
formance. 

PERPETUITIES. 

Effect  of  devise  of  unconditional  estate  sub- 
ject to  payment  of  certain  legacy  within 
stated  time  to  suspend  the  power  of 
alienation    1917A,  611 

PERSONAL  INJURIES. 

To  passenger,  see  Carriers. 

Measure  of  damages  for,  see  Damages. 

Landlord's  liability  for,  see  Landlord  and 
Tenant. 

To  servant,  see  Master  and  Sor\'ant. 

Proximate  cause  of,  see  Proximate  Cause. 

Release  from  liability  for,  see  Release. 

Received  on   Sunday    1917A,   128 

Instructions  in  action  for . .  1917A,  306,  543 

PERSONAL  PROPERTY. 

Mortgage  on,  see  Chattel  Mortgage. 
Damages  for  injuries,  or  taking  or  de- 
tention of,  see  Damages. 
Sale  of,  see  Sale. 

PETITION. 

Of  plaintiff,  see  Pleading. 

PETROLEUM. 

In  mines  generallv,  see  Mines. 
I..R.A.1917A. 


PHYSICIANS  AND  SURGEONS. 

Amount  of  compensation  for  services  of 

19I7A,  1264   (Annotated) 

Effect  of  acceptance  by  injured  employee  of 

compensation    from   employer   for   physi- 

cianS  services  upon  right  of  action  for 

malpractice   against   physician 

1017A,  392 

PLAINTIFFS, 

Parties  plaintiff,  see  Parties. 

PLAT. 

Dedication  by,  see  Dedication. 

PLEADING. 
In  general. 

In   criminal    prosecution,     see    Criminal 

Law;   Indictment,  etc. 
Evidence  admissible  under,  see  Evidence. 

Supplemental   pleading    191 7 A,  971 

Striking   out    1917A,   1128 

Declaration  or  complaint. 

In  action  on  insurance  policy.  .1917A,  1078 

In   action   for  negligence    ....    1917 A,   128 

Demurrer. 

Demurrer  to  evidence,  see  Trial. 
Conclusiveness  of  ruling  on  demurrer 

1917A,  128 
What  quL'stions  raised  by  demurrer 

1917  A,   671 

PLEDGE. 

By  bank  of  assets.  .1917A,  696  (Annotated) 

POISONING. 

See  Blood  Poisoning. 

POLICE  JUJ>GE. 

Acceptance  by  mayor  of  office  of,  as  vacai 
ing  office  of  mayor 

1917 A,  211    (Annotated) 

FOLIC  E  POWER. 

In  general,  see  Constitutional  Law. 

POLITICAIi    QUESTIONS. 

Power  of  court  to  review   ....   1917A,  276 

POOL. 

Of  corporate  stock  for  voting  purposes 

1917A,  1174 

POWDER. 

As    "material"    within    protection    of    con- 
tractor's  bond    1917 A,  336 

PRE-EXISTING   DEBT. 

One  taking  negotiable  paper  in  payment  of, 
as  a  bona  fide  holder 

1917 A,  704   (Annotated) 
Right  to  reclaim  money  obtained  by  fraud 
after  its  payment  to  a  third  pcrsou  who 
applies  it  on  a  pre-existing  debt 

1917A.  704 

PREFERENCE. 

By  bank  that  is  not  insolvent.  .1917 A.  096 
By  insolvent  bank.  .1017 A,  696  (Annotated) 
By  bankrupt   1917A,  295 


PREJUDICIAL  ERROR— FULUiAN  CARS. 
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PREJUDICIAIi   ERROR. 

See  Appeal  and  Error. 

PBSIMIUMS. 

For  insurance  generally,  see  Iniuraooe. 
Waiver  or  estoppel  by  demand,  acceptance, 

or  retention  of   1917A,  1062 

Regulating  use  of  premiumB  in  packages  of 

food  1917  A,  1116 

PRESIOF.XT. 

ConcIusivenesB  on  courts  of  statement  by, 
as  to  nonexistence  of  any  gOTernment  in 
foreign   country    1017 A,   276 

PRB68. 

Freedom  of,  see  Constitutional  Law. 

PRICES,  * 

Conspiracy  to  control,  see  Monopoly  and 
Combinations. 

PRIMARY   ELECTIONS. 

See  Elections. 

PRINCIPAL  AND  AGENT. 

Agent  of  bank,  see  Banks. 
Corporate  officers  and  agents,  see  CorpO'< 
rations. 
Accord  by  creditor  with  agent  of  debtor 

1917A,  726 
Imputing  agent's  knowledge  to  principal 

1017A,  519,  1290 
Wife  as  agent  of  husband  who  has  aban- 
doned  family,   for   care   and   custody  of 
children    1917 A,    1128 

PRINCIPAL  AND  SURETY. 

As  to  bonds  generally,  see  Bonds. 
Release  or  disdiarge  of  siirety . .  1917 A,  282 

PRIVATE  ACTION. 

For  abatement  of  nuisance,  see  Kuisanoes. 

PRIVATE  PURPOSE. 

Right  to  take  property  under  power  of 
eminent  domain  for,  see  Eminent  Do- 
main. 

PRIZE    PACKAGE. 

Validity  of  relations  as  to   . .   1917A,  1116 

PRIZES. 

Regulating  use  of,  in  packages  of  food 

1917A,  1116 

PROBATE. 

Of  wills  generally,  see  Wills. 

PROCEDURE. 

Due  process  in,  see  Constitutional  Law. 

PROFIT    SHARING    CERTIFICATBS. 

Permission-  of   Federal   government  to   in- 
close in  pncka^s  of  tobacco ..  1917 A,  421 
License  tax  on   use  of   1017A,  421 

PROMISSORY  NOTES. 

Bee  Bills  and  Notes. 
L.R.A.1917A. 


PROOFS  OP  LOSS. 

By  insured 1917 A,  299  (Annotated) 

1662  (Annotated) 

PROPERTY. 
Qnaranty  •!  right  to,  see  Const itutioiml 

Law. 
Condemnation  of,  see  Eminent  Domain. 

PROVISIONS. 

Claim  for  provisions  furnished  contractor 
to  feed  his  emf)loyees  as  part  of  their 
pay  as  within  protection  of  contractor's 
bond    1917  A,    886 

PROXIMATE    CAUSE. 

Of  injury  to  child  by  explosion  of  powder 

1917A,  1290 

Of  illness  of  passenger  carried  past  destina- 
tion        1917A,   1017 

Of  injury  at  railroad  crossing  through  de- 
fect in  track    1917A,  643 

PUBLIC  CONTRACTS. 

In  general,  see  Contracts. 
Contracts    for    public    improyement»    see 
Public  Improvements. 

PUBLIC  IMPROVEMENTS. 

Improvements   by    abutting    owners,    see 
Highways. 

ConlraefR. 

Estoppel  to  set  up  invalidity  of  contract  to 
avoid  liability  thereon    ....    1917 A,  436 

.\.s.se«)snieiits. 

Nature  of  improvement. 

Furnishing  electric  energy  for  street  light- 
ing purposes;  effect  of  including  orna- 
mental  features   in   lighting  svstem 

19i7A,  1093 

PUBLIC  LANDS. 

Acceptance  of  grant  of  highway  across 

lt)17A,  350 

PUBLIC   MONEY. 

Necessity  of,  and  formalities  in,  appro- 
priation  of,  generally,   see   Appropria- 
tions. 
Trust  in  deposit  of,  in  bank 

1017 A,  680   ( Annotated) 
Appropriation  to  guarantee  payment  of  in- 
terest on  farm  loans   1917A,  495 

PUBLIC  POLICY. 

As  affecting  contract,  see  Contracts. 

PUBLIC  PURPOSE. 

Justifying  exercise  of   right  of  eminent 
domain,  see  Eminent  Domain. 

PUBLIC  RIGHT. 

Who  may  bring  action  to  protect 

1917A,  495 

PULLMAN   CARS. 

Liability  of  railroad  company  for  act  of 
Pullman  conductor  in  ejecting  trespasser 

1917A,  417    (Annotated) 
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RAILROADS— REMEDIES. 


RAIIiROADS. 

As  carriers,  see  Carriers. 

Injuries    to   employees,    see   Master   and 

Servant. 
Receivers  for,  see  Receivers. 

Franchises  and  rlnphts;  lease  or  licsense. 

Liabilities   in   case  of   lease  or  license 

1917 A,  536   (Annotated) 

Fences. 

Iniury  to  animals  because  of  lack  of,  aoe 
infra. 

Injuries  at  croHsinf^s. 

Proximate  cause  of  injury    . .    1917 A,  54.3 

XnjurieK  to  animals  by  trainn. 

Liability  of  receiver  of  company  operating 
under  license  over  road  of  other  com- 
pany for  failure  to  fence 

1917 A,  536   (Annotated) 

Diversion   and  obstruction   of   waters. 

Presumption  and  burden  of  proof  as  to  neg- 
ligence        1917A,  501 

Admissibility  of  evidence   ....    1917A,  601 

Duty  on  building  embankment  across 
natural  drain  way  to  provide  passage  for 
water;  liability  for  flooding.  .1917 A,  501 

RAPE. 

Conviction  of  assault  and  battery  as  bar  to 
prosecution  for  assault  with  intent  to 
commit  rape   1917A,  661 

RATES. 

Of  carrier,  see  Carriers. 

RATE  SCHEDULES. 

Admissibility  of,  in  evidence . .  1917 A,  197 

RAT  TRAPS. 

As  "material"  within  protection  of  contract- 
or's bond   1917 A,  336 

REAL  PROPERTY. 

Oral  contract  as  to,  see  Contracts. 

Covenants  and  conditions  as  to,  see  Cove- 
nants and  Conditions. 

Estate  by  curtesy,  see  Curtesy. 

Measure  of  damages  for  injuries  to,  see 
Damages. 

Estates  or  interest  created  by  deed,  see 
Deeds. 

Easements  in,  see  Easements. 

Rights  of  husband  and  wife  in,  see  Hus- 
band and  Wife. 

Mortgage  on,  see  Mortgage. 

Susp^ision  of  alienation  of,  see  Perpetui- 
ties. 

Records  .of  title,  see  Records  and  Record- 
ing Laws. 

Specific    performance   of   contract   as   to, 
see  Specific  Performance. 

Taxation  of,  see  Taxes. 

Rights,  duties  and  liabilities  on  transfer 
of,  see  Vendor  and  Purchaser. 

Devise  of,  see  Wills. 
Description  of  propertv  conveved 

*  1917 A, '151,  200,  596 


REASOXABLEXESS . 

As  question   for  jury    , 
L.R.A.1917A. 


1917A,   1078 


RECEIVERS. 

Powers  and  liabilities. 

Liability  for  negligence 

1917A,  636   (AitildeaUtf) 
Actions  and  remedies. 

Equity  jurisdiction  of  aotion 

of  insolvent  bank  to  compel 

account  for  losses  eaused  by 

ment    

Right  of  action  by  receiver   . . 


by  receivers 

directors  to 

mismaiKige* 

1917 A,   071 

1917A,  971 


RECOGNITION. 

By  Federal  government  of  government  in 
foreign  country;  conclusiveness  on  courts 
of  declaration  of  state  department  as  to 

1917A,  27« 

RECORDS  AND  RECORDING  LAWS. 

Record  on  appaal,  see  Appeal  and  Error. 

Estoppel  by  record,  see  Estoppel. 
Right  to  plead  in  abatement  of  subsequent 

suit  action  in  which  the  record  has  been 

lost   1917 A,  671 

Records  of  title. 

Exemption  from  payment  of  recording  fees 

of  holders  of  farm  loan  mortgages 

1917A,  495 

REDUCTION. 

Of  damages,  see  Damages. 

REFORMATION    OF    INSTRUMENTS. 

Reformation  of  written  contract  for  sale  of 
real  estate  to  supply  omitted  matter 

1917A,  602 

Power  to  reform  executory  contract  for  sale 
of  real  estate  which  does  not  comply  with 
statute  of   frauds 

1917 A,  563   (Annotated) 

Effect  of  statute  of  frauds  on  power  to  re- 
form mortgage  executed  by  mutual  mis- 
take instead  of  deed    1917A,  600 

Effect  of  reformation  on  right  to  speci£e 
performance    1917Ay  596 

RELEASE. 

Of  one  joint  debtor,  see  Joint  Creditora 

and  Debtors. 
From  mortgage,  see  Mortgage. 
Release  of  one  of  two  persons  severally  but 
not  jointly  liable  for   causing  death  as 
affecting  liability  of  the  other 

1917 A,  270   (Annotated) 
Of  surety    1917A,  282 

RELEVANCY. 

Of  evidence,  see  Evidence. 

RELIGIOUS  SOCIETIES. 

Covenant  in  deed  of  lot  to  church  trustees 
creating  easement  of  light  and  acr 

1917A,  624 
Extinguishment  of  easement  of  light  and 
air  in  favor  of  church  lot  by  conversion 
of  church  building  \so^  business  house 

1917 A,  624   (Annotated) 

REMEDIES. 

Due  process  of  law  as  to,  see  Constitu- 
tional J^w. 
In  case  of  illegal  contract,  see  Contracts. 
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In  ease  of  fraud*  aee  Fraud  and  Deceit. 
For  nuisaaoei^  tee  NuUaneas. 

RfCNT. 

Liability  for,  generally^  see  Landlord  and 
Tenant. 

RESPEIAIi. 

Of  statute  generally,  see  Statutes. 

REPLEVIN. 

Condition   precedent    191 7 A,    696 

Eatoppel  by  judgment   191 7 A,  1128 

Liability  on  bond 

1917 A»  1188   (Annotated) 

REPRESI2NTATIOXS. 

By  insured,  see  Insurance. 

REPUTATION. 

Evidence  of  1917 A,  1226 

RESCISSION. 

Of  contract  generally,  see  Contracts. 
Of  land  contract,  see  Vendor  and  Pur- 
chaser. 

RESIDENCE. 

See  Domicil. 

RES  JUDICATA. 

Former  jeopardy,  see  Criminal  Law. 
In  general,  see  Judgment. 

RESTRAINT   OF  MARRIAGE. 

Condition  as  to,  in  will 

191 7 A,  40  (Annotated) 

REVIEW. 

Interfering   with    rights   of   insolvent   pur- 
chaser under  decree  by  bill  of  review 

1917A,  671 

RISK. 

Insured  against,  see  Insurance. 

RULES. 

Of   insurance  company 

1917A/179   (Annotated)   183 

RURAL  CREDITS. 

Validity   of   statute    providing   for 

1917A,  495 

SAFETY   APPLIANCES. 

On  cars    1917A,  558 

Opinion  evidence  as  to   1917A,  558 

SALE. 

As  to  auction  sale,  see  Auction. 
Govei-nmental   regulation   of,   see   Consti- 
tutional Law. 
Of  land  generally,  see  Vendor  and  Pur- 
chaser. 
Rights  and  remedies  of  parties. 
Right   of    purchaser    of    wheat   to    be   de^ 
livered   on    specified     date    to    purchase 
wheat  on  market  when  notified  by  seller 
of  refusal  to  deliver,  and  recoyer  differ- 
ence between  contract  price  and  that  paid 

1917A,  1000 
L.R.A.1917A. 


Duty  of  seller  contracting  to  deliver  goods 
upon  one  of  aeveral  di^s  to  notify  pur- 
chaser of  time  for  delivery.  .1917 A,  1157 

Duty  of  one  contracting  to  deliver  goods 
f.  o.  b.  oar0  to  procure  and  load  the  cars 

1917 A,  1157  (Annotated) 

SAMTY. 

See  Incompetent  Persona 

SATISFACTION. 

See  Aeeord  and  SatisfactiaiL 

SCHOOLS. 

Change  of  domicil  for  purpose  of  taxation 
as  affected  by  purpose  to  obtain  school 
facilities    ....    1917 A,   265    (Annotated) 

Bight  of  directors  of  school  district  who 
insure  lives  of  residents  to  secure  school 
bonds,  to  repover  premiums  paid  when 
policy  is  declared  void 

1917 A,  475   (Annotated) 

SEARCH  AND  SEIZURE. 

Due  process  in  seiaure  of  property 

1917A,   1185 

Seizure  of  private    property    by    military 

commander    1917 A,  276 

SELF   GOVSIRNMENT. 

Local  government,  see  Constitutional 
Law. 

SEPARATE   PROPERTY. 

Of  married  woman,  see  Husband  and 
Wife. 

SERVICES. 

When  limitations  begin  to  run  against  ac- 
tion on  contract  for  services  for  which 
compensation  is  to  be  made  at  death  of 
person  served    1917A,  1 

SETTLEMENT. 

In  general,  see  Compromise  and  Settle- 
ment. 

Of  deoedc»nt'8  estate,  see  Executors  and 
Adminisl  rators. 

SHIPPING. 

As    to    admiralty    jurisdiction,    see    Ad- 
miralty. 
Part  owners  of  ship  as  partners  in  its  man- 
agement        1917A,   1100 

SICKNESS. 

Liability  to  tenant  for  sickness  caused  by 
unsanitary  condition  of  premises 

191 7 A,  993    (Annotated) 
Of  injured  employee,  as  excuse  for  failure 
to   give   notice   of   accident   within   time 
fixed  by  Workmen's  Compensation  Act 

1917A,  76 

SIGNATURE. 

Sufficiency  of  signature  to  satisfy  statute 
of  frauds   1917A,  151    (Annotated) 


SILENCE. 

Estoppel  by,  see  Estoppel. 
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SISTERS. 

See  Brothers  and  Sisters. 

SITUS. 
For  purpose  of  taxation,  see  Taxes. 

SKULL,. 

Admissibility   in   evidence,   see  Evidence. 

SOAP. 

As    "material"    within    protection    of    con- 
tractor's  bond    1917A,  336 

SOCIAL  CLUBS. 

See  Clubs. 

SPECIAL  DEPOSIT. 

In  bank 1917A,  619,  680 

SPECIAL  LEGISLATION. 

See  Statutes. 

SPECIAL  TAXATION. 

Assessments  for  public  improvements,  see 
Public  Improvements. 

SPECIFIC  PERFORMANCE. 
RlfCtit  to  remedy. 

After     reformation    of     instrument,     see 
Reformation  of  Instrmnents. 
Insufficiency  of  description   as  ground   for 

refusing    1917 A,    563 

Oral  contracts   1917A,   151 

Contract  for  real  property 

1917A,  151,  200,  563,  596 

SPEECH. 

Freedom  of,  see  Constitutional  Law. 

SPENDTHRIFT  TRUSTS. 

See  Trusts. 

STALE   DEMANDS. 

See  Ldmitation  of  Actions. 

STATE. 

Appropriations  by,  see  Appropriations. 
Estoppel   of,   see   Estoppel. 
Public  funds,  see  Public  Moneys. 
Relative  rights   as    between    state    and 

United  States  in  navigable  waters,  see 

Waters. 
Common  law  of  1917 A«  1194 

STATE  COURTS. 

See  Courts. 

STATED  ACCOUNTS. 

See  Accounts. 

STATUTE  OF  FRAUDS. 

See  Contracts. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 

Appropriation    acts,   see   Appropriations. 
Charter  of  corporation,  see  Corporations. 
Relation  of  courts  to,  see  Courts. 
L.R.A.19nA. 


Injunction  by  Federal  court  against  enforce- 
ment of  statute  by  state  court 

1917A,  421 
Violation  of,  as  negligence  . .  19 17 A,  710 
Who  may  raise  question  of  violation  of 

1917  A,   1276 
Who  may  maintain  action  to  prevent  put- 
ting into  force  unconstitutional  statute 

1917A,  495 
Validity  generally. 
As  to  constitutionality  of,  in  general,  see 
Constitutional  Law. 
Ambiguity  or  uncertainty  ....  1917 A,  1198 

Partial  invalidity    1917 A,  495 

Plurality  of  subjects. 
Confining  bill  for  appropriations  to  one  sub- 
ject       1917A,  495 

Local  or  special  legislation. 

Constitutional  equality  of  protection  and 
privileges,    see    Constitutional    Law. 
Construction ;    operation ;    effect. 
Creating  offense  by  construction 

1917  A,  1198 
Preferring  apparent  and  natural  meaning 

of  terms    1917 A,  1198 

Giving  reasonable  and   sensible  interpreta- 
tion        1917A,    1198 

Legislative  intent 1917 A,  1116 

Meaning  of  word;  legislative  definition 

1917A,    1116 
Adopted  or  re-enacted  statutes 

1917A,  94,  1244 
RepeiU;    amendment;    revision. 
Amendment  of  charter  of  corporation 

1917A,  1223 

STOCK. 

Transfer  of  stock  on  books  of  corporation 

1917A,   54 

STOCK  HOLDERS. 

In  bank,  see  Banks. 

In   corporations  generally,   see  Corpora- 
tions. 

STOVE  PIPES. 

As  "material"    within    protection    of    con- 
tractor's  bond    1917 A,  336 

STREET  LIGHTING, 

Local    assessments    for,    see    Public    Im- 
provements. 


STRIKING  OUT. 

Of  pleading 


1917  A,  1128 


SUBROGATION. 

Refusal  to  apply  doctrine  where  party  will 
thereby  be  deprived  of  legal  right 

1917A    734 

Definition  of   1917A,'  734 

As  to  mortgages 1917 A,  731,  734 

SUNDAY. 

Violation  of  Sunday  law  as  a  defense 

1917A,  128 

SUPPORT. 

Of  wife;   husband's  Uability  for 

1017  A,  957   (AnnoUted) 
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SURETTIE^. 

In  general,  see  Principal  and  Surety. 

SURFACE  WATERS. 

See  Waters. 

SURGEONS. 

See  Physicians  and  Surgeons. 

SURRENDER. 

Of  insurance  policy,  see  Insurance. 

SUSPENSION. 

Of  power  of  alienation,  see  Perpetuities. 


TOOLS. 

As   '^material"    within    protection   of   con- 
tractor's bond    1917A,  836 

TORTS. 

Conflict   of  laws   as  to,   see  Conflict   of 

Laws. 
Joint  liability   lor,   see   Joint   Creditors 

and  Debtors. 
Municipal    liability    for,    see    Municipal 

Corporations. 
Matters   as  to  negligence  generally,   see 

Negligence. 
Right  of  bank  to  plead  ultra  virefl  in  action 
of  tort  where  ultra  vires  contract  was 
incident  leading  up  to  tort  . .  101 7 A,  740 

TAXES. 

Assessments  for  public  improvements,  see  ■  TOWELS. 

Local  Improvements.  '  ^^  "material"  within  protection  of  contract- 


Change  of  domicil  for  purpose  of 

1917 A,  285    (Annotated) 
Eqaality;    uniformity:    discrimination. 
Kqual    protection    and    privileges    as   to, 
see  Constitutional  Law. 
Exemptions. 

Equal  protection  and  priyileges  as  to,  see 
Constitutional  Law. 
What  constitutes  manufacturing 

1917 A,   48    (Annotated) 
Where  taxable,  sitns. 
Effect  of  designation  of  home  office  by  cor- 
poration on  situs 

1917A,  460   (Annotated) 
Assessment. 
Rate  of  taxation  of  stock  dividend 

1917A,  ^48 

TAXPAYER. 


or's  bond  1917A,  336 

TRADE. 

Validity  of  agrement  in  restraint  of,  see 
Contracts;  Monopoly  and  Combina- 
tions. 

TRADING  STAMPS. 

License  tax  on  use  of 1917 A,  421 

TRANSFER. 

Of  corporate  stock,  see  Corporations. 

TRANSFER  COMPANY. 

Effect  of  deviation  by,  on  contract  limit- 
ing liability  for  loss 

1917 A,  68  (Annotated) 

TREATIES. 


.  Right  to  maintain  action   ....   1917A,  495  \  Effect  of,  on  right  of  conaul  to  appointment 

as  administrator  of  estate  of  alien 


TENANCY. 

In  general,  see  Landlord  and  Tenant. 

TIMBER. 

See  Logs  and  Logging. 

TIME. 

To  present  claims  against  decedent's  estate 

1917A,  443 
Presumption   as   to   time   of   death 

1017  A,   183 
To  demand  appraisement  and  inspection  of 
insured  goods  after  loss 

1917 A,  1078  (Annotated) 
For  taking  exceptions  ..  1917A,  299,  1226 
Question  for  jury  as  to  reasonableness 

1917A,   1078 

TITLE. 

Record    of,    see    Records    and    Recording 

Effect   of  award  in   condemnation   proceed- 
ings on  disputed  title  to  land 

lOHA,  685   (Annotated) 
Of  insured 1917 A,  29  (Annotated)  299 

TOBACCO. 

Federal  statute  permitting  inclosure  of  re- 


1917A,  486 

TRESPASSER. 

Ejection  of,  see  Carriers. 
Injury  to,  on  dangerous  premises  general- 
ly, see  Negligence. 

TRIAL. 

Waiver   of    errors   on,   eee   Appeal    and 

Error. 
0)ntinuance,   see   Continuanoe    and    Ad- 
journment. 
As  to  witnesses  on,  see  Witnesses. 
Reception  of  evidence. 
Sufficiency  of  objections  or  exceptions  to 

1917A,  740 
Review  of  discretionary  rulings 

1917A,  501 

Prejudicial  error  as  to   1917A,  36i> 

Objections   and    exoeptlons. 

Consideration  of,  on  appeal,   see  Appeal 

atid  Error. 
First  raising  objection  on  appeal,  see  Ap- 
peal and  Error. 
Questions  of  law  and  fact. 
Reasonableness  ajs  to  time   ..   1917A,  1078 
Question   whether   corpus   delicti   has   been 
proved  beyond  a  reasonable  doubt 


1917A,  1287 
deemable  coupons,  etc.,  in  packages  of  I  Question  whether  negligence  of  automobile 
tobacco:  effect  on  state  restrictions  I      driver  sheuld  1)0  imputed  to  passenger 

1917A,  421  1917 A,  54.'J 

L.R.A.1917A 
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TROVER-'WAR. 


Taking:  ease  from  jiirj'. 

Demurrer  to  evidence 1917 A,  128,  209 

Iii^rnctlonH. 

Time  for  exceptions  to  refusal  to  give  in- 
structions        1917A,   1226 

Waiver  of  objections  as  to  . .   1917  A,  1194 
Prejudicial  error  as  to 

1917A,  193,  501,  1078 

Failure  to  request    1917A,   306,   1078 

As  to  damages 1917 A,   193,   501 

As  to  negligence;  personal  injuries 

1917A,  306,   543 
Findings  of  court. 

Review  of,  on  appeal    1917A,  76,  685 

Prejudicial  error  as  to   1917A,  685 

Conclusiveness  of  decision  on  demurrer 

1917A,   128 
Verdict. 

Review  of,  on  appeal 1917A,  415,  1194 

Prejudicial  error  as  to   19 17 A,  394 

Judgment  notwithstanding  verdict 

1917A,  1194 

TROVER. 

Conversion  by  national  bank  of  bills  of 
lading  negligently  turned  over  to  wrong 
party  1917 A,  740 

TRUST  ]>EK1>S. 

See  Mortgage. 

TRUSTS. 

Fiduciary    relation    between    corporation 

and  its  officers,  see  Corporations. 
Monopolistic    trusts,    see    Monopoly    and 
Combination. 
Fiduciarv  relation  of  majority  to  minority 

stockholders    1917A,   1174 

For  voting  corporate  stock   . .   1917 A,  1174 
Trust  in  deposit  in  bank,  generallv 

1917A,  680 
Deposit  of  public  money  as  trust  fund  on 
bank's    insolvency 

1017A,    680     (Annotated) 
Interest  of  cestui  que  trust  in  spendthrift 
trust  as  assets  in  bankruptcy 

1917A,    988     (Annotated) 

ULTRA  VIRES. 

Ultra  vires  acts  by  corporation,  see  Cor- 
porations. 

UNIFORMITY. 

In  taxation,  see  Taxes. 

USAGE. 

See  Custom  and  Usage. 

VACANCY. 

In  office,  see  Officers. 

VACATION. 

Of  highways,  see  Highways. 


VAIilDATION. 

Of  void  marriage 


1917A,  492 


VAIiUE. 

Opinion  evidence  as  to 1917A,  68,  501 

VENDOR  AND   PURCHASER. 

Ill  ffoiieral. 

7.  P.A  loiTA. 


Effect  of  statute  of  frauds  on  contract, 

see  Contracts. 
Covenants    between,    see    Covenants    and 

Conditions. 
Rights  of  purchaser  by  deed,  map  or  plat 

showing   dedication,    see    Dedication. 
Reformation  of  deed,  see  Reformation  of 
Instruments. 
Specific   performance   of   contract 

1917A,  151,  200,  563,  596 
Restraint  upon   alienation 

1917 A,  671    (Annotated) 
Construction  of  provisions  of  contract  de- 
scribing property  conveyed  . .  1917 A,  200 
Parol  evidence  to  aid  defective  description 

of  land  in  contract   1917A,  563 

Right  of  purchaser  who  has  paid  purchase 
price  in  full  aftei*  tenant's  removal  of 
certain  improvements  to  recover  back 
value  of  the  improvements  removed 

1917A,  415 

Right  oi  vendee  to  buildings,  etc.,  erected  by 

tenant  in  possession  of  property  but  not 

reserved  in  deed   1917A,  415 

Resc^isslon  of  contract. 
Rescission  because  of  mistake  of  vendor  as 
to  area  or  dimensions  of  propertv 

1917A,  200 
Riirlits  of  parties  as  to  third  persons; 

bona  fide  purchasers. 
Right   to   specific    performance   as   against 
third  person    1917A,  200 

VENUE. 

Right  of  courts  of  one  state  to  enforce 
laws  of,  or  causes  of  action  arising  in, 
another  state,  see  Conflict  of  I^ws. 

VERDICT. 

See  Trial. 

VESTED  RIGHTS. 

In  general,  see  Constitutional  Law. 

VICES. 

Police  power  as  to,  see  Constitutional 
Law. 

VOIiUNTARY  PAYMENT. 

What  constitutes   1917A,  416 

VOTERS  AND  ELECTIONS. 

See  Elections. 

VOTING  TRUST. 

For  voting  corporate  stock   . .   1917 A,  1174 

WAIVER. 

Of  error  in  trial  court,  see  Appeal  and 

Error. 
By  insurer,  see  Insurance. 
Of  mortgage  lien.  .1917A,  1261  (Annotated) 

AVAR. 

Right  of  commander  of  army  in  possession 
of  territory  to  seize  private  property  or 
levy  contributions  to  meet  his  military 
necessities    \917A,  27*<R 

Right  of  United  States  coin-t  to  (jueption 
validity  of  title  to  goodn  Rci/ed  to  pay 
war  contribution  assessed  in  foreijjn 
country 1917 A,  276  (Annotated) 
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WARRANTY. 

In  insurance  contract,  sec  Insurance. 

WASTE. 

As   ^'materiar*   witiiin    protection    of    con- 
tractor's  bond    1917A,  336 

WATERS. 

R<*lativc    rigflils    bh    between    state    or 
state  and  United  States. 

Effect  of  commerce  clause  of  CouAtitution 

on  1917A,  1007 

Relative  rli^lits  of  public  and  indivld- 
ualH  in  general. 

State    ownership    1917A,    1007 

State  regulation  or  control  . .   1917A,  1007 
In  beds  and  sliores. 

Of   lakes    1917A,   1007 

Use  of  water  front;  wliarving  out 

1917A,  1007 
01)slruetlon:  overflow. 

Obstruction    by    railroad    company,    see 
Railroads. 
Presumption  and  burden  of  proof  as  to  neg- 
ligence     1917A,  501 

Surface  and  seepage  waterH. 
Obstruction  of,  by  railroad  embankment 

1917A,   501 
Duty  to  keep  natural  drain  wav  open 

1917 A,  501    (Annotated) 
Wbat  is  a  natural  drain  way  or  drainage 

channel    1917A,   501 

What  constitutes  an  extraordinary  flood 

1917A,  501 

WHARVES. 

Use  of  water  front  for  wharving  purposes 

1917A,   1007 

WILLS. 

Matters    concerning    executors    and    ad- 
ministrators,   see    Executors    and    Ad- 
ministrators. 
As  to  perpetuities,  see  Perpetuities. 
Probate;  contest. 

Right  of  executor  to  allowance  for  services 
and  expenses  in  defending  contest  of  will 

1917 A,  448    (Annotated) 
l>evlse  an^  legacy   generally. 
Parol  evidence  as  to  intention  of  testator 

1917A,  1210 
Partial  intestacy. 
Parol  evidence  to  show  intention  of  testator 

in  case  of  1917 A,  1210 

L.R.A.19nA. 


Devise  or  bequest  by  implication 

1917A,  1210  (Annotated) 

Nature  of  estate  or  interest  created. 

Life  or   fee    1917A,   168 

Estate  or  gift  upon  conditions,  generally 

1917 A,  611    (Annotated) 

Condition  in  restraint  of  marriage 

1917 A,    40    (Annotated) 

Charge  upon  donee  or  land  devised. 

Provision  as  a  charge  or  a  condition  subse- 
quent or  precedent    191 7 A,  611 

WITHDRAWAIi. 

Of  name  of  candidate  before  primarv  elec- 
tion       1917X,  996 

WITNESSES. 

Opinions  and  conclusions  of,  see  Evidence. 
Competency. 

Of  expert  witness,   see  Evidence. 
Persons  convicted  of  crime 

1917 A,  1133  (Annotated) 
Husband  or  wife..  1917 A,  1  (Annotated) 
Effect  of  death  ..1917 A  1  (Annotated)  443 

WOMEN. 

Assault   by   taking   liberties   with   married 
woman    1917 A,   140    (Annotated) 

WORKMEN'S    COMPENSATION. 
In  general. 

Review  on  appeal  of  findings  of  trial  court 

1917A,  76 
Effect  of  acceptance  by  injured  employee  of 
compensation   from   employer   for   physi- 
cian s  services  upon  right  of  action  for 
malpractice   against   physician 

1917A,   392 
Statute  requiring  notice  to  employer  of  in- 
jury to  servant   1917A,  76 

What    injuries    are    within    provisions 

of  act. 
Injuries  arising  out  of,  or  in  course  of  em- 
ployment 

1917A,  250,  252,  344,  347,  349 

WRIT  OF  ERROR. 

See  Appeal  and  Error. 

« 

ZOOLOGICAIi  GARDEN. 

Liability  of  city  for   injury  to  visitor  by 
animals   1917 A,  399 
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